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JAMES   KEITH,  President. 

JUDGES. 

RICHARD  H.  CARDWELL.  GEORGE  M.  HARBISON. 
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AMENDMENTS  TO  RULES* 


COURT  OF  APPEALS  OF  GEORGIA 


February  24,  1910. 

EffectlTe  March  7,  1910,  It  \b  ordered  that 
rules  8,  6,  and  29  of  the  Court  of  Appeals  be 
so  amended  as  to  read  as  follows: 

RULE  8.  Supreme  Court  Attorneys,  How 
Admitted.— Any  member  of  the  bar  of  the 
Supreme  Court  of  this  state  shall  be  admit- 
ted to  practice  In  this  court  upon  submitting 
satisfactory  evidence  that  he  has  been  ad- 
mitted to  practice  in  the  Supreme  Court,  and 
upon  his  taking  the  oath  prescribed  above 
and  signing  the* roll  book;  whereupon  the 
clerk  of  this  court  shall  issue  to  him  a  li- 
cense under  the  seal  of  this  court,  upon  his 
I>aying  the  fee  prescribed  in  rule  1  of  this 
court 

RULB  6.  Argument— Argument  is  limit- 
ed in  misdemeanors  and  in  cases  originating 
in  municipal  courts,  justice's  courts,  or  coun- 
ty courts,  and  in  cases  from  city  courts 
where  the  amount  involved  does  not  exceed 
$500,  to  thirty  minutes  on  each  side,  and  in 
all  other  cases  to  one  hour  on  each  side,  un- 
less by  special  leave  an  extension  of  time  is 
granted  by  the  court  on  specific  application 
made  before  the  argument  of  the  case  is 
begun.  Save  when  section  5581  of  the  Code 
applies,  only  two  counsel  on  each  side  will 
be  heard.  The  plaintiff  in  error  opens  and 
concludes;    and  on  motions  the  movant  has 


the  like  privilege.  The  reading  from  author- 
ities cited  on  the  brief,  while  not  absolutely 
prohibited,  is  usually  unnecessary  and  Ib 
therefore  discouraged. 

RULB  29.  Motion  for  Rehearing,  When 
and  How  Made.— No  motion  for  a  rehearing 
will  be  considered  by  this  court  unless  the 
same  Is  filed  with  its  clerk  in  duplicate  (the 
original  and  a  carbon  copy  being  sufficient) 
during  the  term  at  which  the  judgment 
sought  to  be  reviewed  was  rendered,  and  be- 
fore the  remittitur  In  the  case  to  which  said 
motion  relates  has  been  forwarded  to  the 
clerk  of  the  trial  court  A  rehearing  will  be 
granted,  on  motion  of  the  losing  party,  only 
when  it  appears  that  the  court  has  over- 
looked a  material  fact  in  the  record,  a  stat^ 
ute,  or  a  decision  which  is  controlling  as  au- 
thority and  which  would  require  a  different 
Judgment  from  that  rendered.  No  motion 
for  a  rehearing  will  be  entertained  which 
does  not  expressly  point  out  what  material 
fact  in  the  record,  or  controlling  statute  or 
decision,  has  been  overlooked  by  the  court 
There  shall  be  attached  to  the  motion  a  cer- 
tificate of  counsel  that  upon  careful  exam- 
ination of  the  opinion  of  the  court  he  be- 
lieves such  a  fact  statute,  or  decision,  has 
been  overlooked. 
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BARKER  et  al.  T.  THOMAS  et  aL 

(Sapreme  Court  of  South  Carolina.     March  1, 

1910.) 

1.  Appeal  and  Ebrob  (S  100*)— Appealable 

OBDEBa—NO  NSUIT. 

An  appeal  from  a  nonsuit  before  final  judg- 
ment will  not  lie. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  717-723;  Dec.  Dig.  i 
105.*] 

2l  Appeal  and  Ebbob  (§  110*)— Appealable 
Obdebs— Ordeb  Gbantinq  New  Tbial. 
An  appeal  from  an  order  granting  a  new 
trial  will  not  be  entertained,  except  where  judg- 
ment absolute  might  be  rendered  by  the  Su- 
preme Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  740-748;  Dec.  Dig.  S 
110.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  Theodore  G.  Barker  and  another 
tgalnst  Harvey  C.  Thomas  and  another. 
From  an  order  denying  a  nonsuit  and  grant- 
ing plaintiffs  a  new  trial,  defendants  ap- 
peal   Dismissed. 

Legare  &  Holman  and  Haynes  &  Fnltz,  for 
appellants.    Jervey  &  Cohen,  for  respondenta 

JONES,  C.  J.  This  is  an  action  for  the  re- 
covery of  real  estate,  and  was  tried  before 
Judge  Memminger  and  a  Jury.  At  the  con- 
dnsion  of  plaintiffs'  testimony,  motion  for 
nonsuit  was  made  and  refused.  Defendants 
offering  no  testimony,  the  case  was  submit- 
ted to  the  Jury  upon  the  testimony  offered  by 
plaintiflfs.*  The  Jury  rendered  a  verdict  In 
fiivor  of  defendants,  which  Judge  Memmlnger 
■et  aside  of  his  own  motion  on  the  ground 
that  it  was  Inconsistent  with  the  testimony. 
Defendants  appeal  upon  exceptions  to  the  re- 
fusal of  nonsuit  and  the  granting  of  a  new 
trial. 

An  appeal  from  an  order  of  nonsuit  is  not 
allowed  before  final  Judgment  is  rendered. 
Agnew  V.  Adams,  24  S.  C.  86.  An  appeal 
from  an  order  granting  a  new  trial  will  not 
be  entertained  except  In  a  case  in  which 
Judgment  absolute  might  be  rendered  by  this 
court    Lampley  v.  Atlantic,  77  S.  C.  319,  57 


S.  B.  1104;  Jones  ▼.  Woodside  Cotton  MUIa. 
83  S.  C.  565,  65  S.  B.  819,  and  other  cases 
cited  therein.    This  Is  not  a  case  in  which 
Judgment  absolute  may  be  rendered. 
The  appeal  is  therefore  dismissed. 


(86  S.  C.  422) 
BEST  V.  COLUMBIA  ELECTRIC  ST.  RY., 
LIGHT  &  POWER  CO.t 

(Supreme  Court  of  South  Carolina.     Feb.  28, 

1910.) 

1.  Damages   (§  206*)  —  Physical  Examina- 
tion OP  Person  Injured. 

The  court  has  no  power  to  require  a  plain- 
tiff suing  for  personal  injuries  to  submit  to  a 
physical  examination  -by  defendant's  physicians, 
or  by  physicians  appointed  by  the  court. 

[Ed.    Note.— For    other    ca^ea,    see    DamUo'es, 
Cent  Dig.  i  531;    Dec.  Dig.  §  20G.*] 

2.  Trial  (§  296*)— Instructions— Error  Cub- 
ed BY  Other  instructions. 

In  an  action  for  injuries  to  a  passenger 
by  the  sudden  starting  of  the  car  as  she  was 
alighting,  where  the  court  instructed  that  it 
was  the  duty  of  the  carrier  to  exercise  the  high- 
est care  consistent  with  its  duties  of  conveying 
passengers  to  avoid  injuring  them,  and,  on  their 
failure  to  do  so,  they  would  be  liable,  it  was 
not  error  to  instruct  that  the  carrier  was  re- 
quired to  stop  its  cars  a  sufficient  time  to  allow 
passengers  to  alight,  and  to  see  that  they  had 
actually  done  so. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  i  296.*] 

3.  TRIAL  (8  252*)— Instructions— Evidence. 

In  an  action  for  injuries  to  plaintiff,  a  pas- 
senger, by  the  sudden  starting  of  the  car  as  she 
was  alighting,  where  the  testimony  tended  to 
show  that  she  was  dilatory  in  alighting  because 
she  was  assisting  her  invalid  sister,  that  she 
had  one  foot  on  the  running  board  and  one  on 
the  ground,  and  her  hand  on  the  stanchion, 
when  the  conductor  signaled  the  train  forward, 
and  that  he  knew  these  facts  and  was  actually 
looking  at  her  when  he  gave  the  signal,  an  in- 
struction that  it  was  the  duty  of  the  carrier 
to  stop  its  cars  a  sufficient  time  to  allow  pas- 
sengers to  alight  and  see  that  they  had  done  so 
was  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  252.*] 

4.  Damages  {§  215*)— Action  for  Injuries— 
Trial— Instructions. 

In  an  action  for  injuries  to  plaintiff,  a 
passenger,  by  the  sudden  starting  of  the  car  as 
she  was  alighting,  where  the  testimony  tended 
to  show  that  she  had  one  foot  on  the  running 
board  and  the  other  on  the  ground  and  her  hand 
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on  the  staDchion  when  the  conductor  signaled 
the  train  forward,  and  that  he  Icnew  these  facts 
and  was  actually  looking  at  her  when  he  gave 
the  sienal,  it  was  proper  to  refuse  an  instruc- 
tion that  there  was  no  evidence  to  support  a 
verdict  for  punitive  damages. 

[Ed.  Note.~For  other  cases,  see  Damages, 
Dec  Dig.  i  215.*] 

Woods,  J.,  tiissentlng. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  C.  Klugh,  Judge. 

Action  by  CUara  Best  against  the  Columbia 
Electric  Street  Railway,  Light  &  Power  Com- 
pauy.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Barron,  Moore  &  Barron  and  R.  B.  Herbert, 
for  appellant  Nelson,  Nelson  ft  Gettys  and 
Melton  &  Belser,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  damages, 
alleged  to  have  been  sustained  by  the  plain- 
tiff, through  the  wrongful  acts  of  the  defend- 
ants, which  are  thus  set  out  in  the  complaint: 
*'That  on  or  about  the  28d  day  of  S^tember, 
1907,  the  plaintiff  with  her  then  InvaUd  sis- 
ter was  received  by  defendant  as  a  passenger 
on  one  of  the  cars  of  the  defendant  company 
at  the  said  company's  transfer  station,  in 
order  to  be  transported  thereon  to  the  Inter- 
section of  Richland  and  Gates  streets,  and 
the  plaintiff  paid  the  regular  diarge  of  fare 
therefor.  That  the  conductor  in  charge  of 
said  car  was  Informed  that  the  plaintiff  and 
her  sister  desired  to  all^t  from  said  car  at 
said  intersection  of  Richland  and  Gates 
streets,  and  caused  the  said  car  to  be  stopped 
at  said  place,  whereupon  plaintiff  helped  her 
invalid  sister  to  alight,  and,  with  all  reason- 
able dispatch,  attempted  to  alight  from  said 
car  herself,  when  the  conductor  and  motor- 
man  on  said  car,  the  agents  and  servants  of 
defendant,  willfully,  wantonly,  carelessly,  and 
negligently  caused  said  car  to  be  suddenly 
moved  forward  and  on  its  way  without  any 
warning  whatever  to  the  plaintiff,  and  before 
plaintiff  could  alight,  and  while  she  was  in 
the  act  of  so  doing,  and  caused  the  plaintiff  to 
be  thrown  violently  to  the  ground,  inflicting 
serious  injuries  upon  the  plaintiff,  as  herein- 
after set  forth."  The  defendant  denied  these 
allegations,  and  set  up  the  defense  of  contrib- 
utory negligence.  The  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  the  sum  of 
$3,600. 

The  defendant  appealed  upon  exceptions, 
and,  as  stated  by  the  appellant's  attorneys, 
the  first  question  to  be  determined  is:  "Has 
the  circuit  court  the  power  to  require  a  plain- 
tiff suing  for  personal  injury  to  submit  to  a 
physical  examination  by  defendant's  physi- 
cians, or  by  physicians  appointed  by  the 
court?"  There  Is  no  difference  in  principle 
between  the  case  under  consideration  and 
that  of  Easier  v.  Railway,  60  S.  C.  117,  38 
S.  E.  258,  in  which  the  court  says:  "The  rem- 
edy provided  by  the  Code  for  taking  testi- 


mony before  trial  of  the  parties  to  the  ac- 
tion in  behadf  of  the  adverse  party  is  exclu- 
sive, and  supersedes  all  remedies  existing  at 
the  time  of  Its  adoption  as  hereinbefore  stat- 
ed. There  is  no  statutory  provision  In  this 
state  empowering  the  court  to  order  the  phys- 
ical examination  of  such  a  party.*' 

The  next  question  is  presented  by  the  fol- 
lowing exception:  "In  charging  the  jury  as 
follows:  'Among  the  duties  of  a  carrier  of 
passengers,  whether  It  be  a  street  car  com- 
pany or  any  other  kind  of  carrier  of  passen- 
gers, is  bound  to  exercise,  is  that  It  shall  stop 
for  a  long  enough  time  to  allow  passengers 
safely  to  get  on  board  of  tihe  car  when  they 
offer  in  a  proper  way  to  become  passengers, 
and  having  received  them  as  passengns, 
when  they  have  arrived  at  their  destination, 
to  stop  long  enough  to  permit  them  saf  ^y  to 
alight,  and  connected  with  that  duty  to  exer- 
cise the  highest  degree  of  care,  a  part  of  that 
duty;  indeed,  it  is  the  duty  of  the  servants 
of  the  company  who  are  in  charge  of  carrying 
passengers  to  be  vigilant  to  be  watchful,  and 
to  ascertain,  by  the  exercise  of  the  care  which 
the  law  requires  them  to  exercise,  whether 
the  passengers  have  safely  gotten  on  board, 
and  whether  they  have  alighted  in  safety 
from  the  car' — ^the  error  being  that  by  such 
instruction  the  defendant  was  required,  not 
only  to  stop  its  cars  a  reasonable  time,  but  to 
see  that  passengers  desiring  to  do  so  actually 
had  gotten  on  and  off  the  cars,  thus  Imposing 
a  higher  duty  on  defendant  than  is  required 
by  law."  Immediately  preceding  that  portion 
of  the  charge  set  out  in  tiie  exception,  his 
honor,  the  presiding  judge,  charged  the  jury 
as  follows:  "It  is  the  duty  of  the  street  car 
company,  as  any  other  carrier  of  passengers, 
to  exercise  the  highest  degree  of  care  that  is 
consistent  wltih  the  perfonpance  of  its  duty 
of  conveying  passengers  in  order  that  the  pas- 
sengers may  not  suffer  injury;  and,  if  the 
company  falls  to  exercise  the  highest  degree 
of  care  consistent  with  the  performance  of 
its  duty,  and  the  passeng^  suffers  injury  by 
reason  of  such  failure,  then  that  Is  an  injury 
due  to  the  negligence  of  the  defendant,  and 
the  defendant  is  responsible  for  the  result  of 
its  negligence." 

We  do  not  construe  the  charge  in  the  ex- 
ception as  embodying  the  separate  and  dis- 
tinct proposition  that  "the  defendant  was  re- 
quired, not  only  to  stop  Its  cars  a  reasonable 
time  but  to  see  that  passengers  desiring  to  do 
so  actually  had  gotten  on  and  off  the  cars,"  but 
that,  when  the  charge  is  considered  in  its  en- 
tirety, it  means  that  this  duty  was  only  im- 
posed on  the  defendant  when  "the  exercise  of 
the  highest  degree  of  care  that  is  consistent 
with  the  performance  of  Its  duty  of  convey- 
ing passengers,  in  order  that  the  passengei*8 
may  not  suffer  Injury,"  requires  such  action 
on  the  part  of  its  conductor.  The  appellant 
relies  upon  the  case  of  Shealey  v.  Railway, 
67  S.  C  61,  45  S.  B.  119,  in  which  the  rule 
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m  thMB  stated:  "After  the  raOroad  carrier  has 
discharged  the  duty  of  stopping  the  train  for 
a  reasonable  time  to  allow  the  passengers  to 
alight  therefrom,  ttte  conductor  may  fairly 
assume  that  passengers  have  with  reasonable 
diligence  availed  themselves  of  the  opportuni- 
ty afforded  to  alight,  and  may  signal  the 
train  forward,  unless  he  has  knowledge  that 
a  dilatory  passenger  or  one  impeded  in  move- 
ment by  physical  infirmity  or  otherwise  is 
about  to  alight,  or  is  in  some  position  which 
would  be  perilous,  in  the  event  of  starting 
the  train.  The  law,  however,  does  not  im- 
pose ui>on  the  railroad  carrier,  after  reason- 
able opportunity  for  passengers  to  alight  has 
l>een  afforded,  the  further  duty  to  ascertain, 
to  know,  whether  a  passenger  is  in  the  act  of 
alighting,  or  on  the  platform  of  the  coach  for 
that  purpose.**  That  case  decided,  however, 
that  the  rule  that  "the  law  does  not  impose 
upon  the  railroad  carrier  after  reasonable  op- 
portunity for  passengers  to  alight  has  been 
afforded  the  further  duty  to  ascertain,  to 
know,  whether  a  passenger  is  in  the  act  of 
alighting"  is  inapplicable  when  the  conductor 
"has  knowledge  that  a  dilatory  passenger,  or 
one  impeded  in  movement  by  physical  infirm- 
ity or  otherwise,  is  about  to  alight,  or  is  in 
some  position  which  would  be  perilous  in  the 
event  of  starting  the  train.*'  In  the  case  under 
consideration,  the  testimony  tends  to  show 
that  the  plaintiff  was  dilatory  in  alighting 
from  the  car  by  reason  of  the  fact  that  she 
was  assisting  her  invalid  sister:  that  she  had 
one  foot  on  the  running  board  and  the  other 
on  the  ground  and  her  hand  on  the  stanchion, 
when  the  conductor  signaled  the  train  for- 
ward; and  that  he  knew  these  facts,  and  was 
actually  looking  at  her,  when  he  gave  such 
signal.  It  will  thus  be  seen  that  the  charge 
was  applicable  to  the  case,  and  was  free  from 
error. 

The  next  assignment  of  error  is  because  his 
honor,  the  presiding  judge  refused  to  charge 
that  there  was  no  evidence  to  support  a  verdict 
for  punitive  damages.  The  testimony  to  which 
reference  was  made  in  considering  the  last- 
mentioned  exception  shows  that  the  request 
was  properly  refused. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  drcoit  court  be  affirmed. 

JONES.  C.  J.  I  am  prepared  to  vote  to 
overrule  Easier  v.  Railway,  60  S.  C.  117,  38  S. 
B.  258,  as  unsound  and  contrary  to  the  weight 
of  reason  and  authority,  but  until  overruled  I 
em  bound  to  follow  it    Hence  I  concur. 

WOODS,  J.  T  dissent  In  suits  arising 
out  of  personsA  injuries  it  is  manifest  that 
nothing  can  be  more  helpful  to  the  Jury  in 
reaching  a  just  estimate  of  the  damages  than 
Imowledge  of  the  true  nature  of  the  injury. 
To  deny  to  either  party  any  reasonable  means 
of  making  the  extent  of  the  Injury  evident 
U  unfair,  for  often  its  nature  Is  such  that  th« 


derendant  has  no  means  whatever  of  pro- 
tecting himself  from  pretensive  or  exaggerat- 
ed claims,  except  oh  examination  by  Impartial 
experts  under  the  order  of  the  court.  For 
these  reasons,  whenever  It  appears  to  the 
circuit  Judge  that  a  phj-slcal  examination  by 
disinterested  experts  would  materially  aid 
the  Jury  In  arriving  at  a  Just  verdict,  such 
examination  should  be  ordered. 

There  are  some  authorities  holding  that 
such  examinations  should  not  be  allowed  in 
the  absence  of  statutory  authority.  Union 
Pac.  Ry.  Co.  V.  ©otsford,  141  U.  S.  250,  U 
Sup.  Ct  1000,  35  L.  Ed.  734 ;  Parker  v.  En- 
slow,  102  111.  272»  40  Am.  Rep.  588 ;  Stack  v. 
N.  T.,  N.  H.  &  H.  Ry.  Co.,  177  Mass.  155,  68 
N.  B.  686,  52  L.  R.  A.  328,  83  Am.  St  Rep. 
269;  Mills  v.  Wilmington  City  Ry.  Co.,  1 
Marv.  (Del.)  269,  40  Atl.  1114 ;  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Sherwood  (Tex.  Civ.  App.) 
67  S.  W.  776.  The  authority  of  the  decision 
3f  the  Supreme  Court  of  the  United  States, 
however,  is  much  weakened  by  the  fact  that 
the  federal  courts  In  which  suits  for  personal 
Injuries  are  tried  have  no  Jurisdiction  ex- 
cept that  conferred  by  staiute.  'i'ueittiore  the 
power  of  the  federal  frlal  courts  to  order 
such  examinations  might  well  be  denied  while 
admitting  the  power  to  exist  in  state  courts 
having  general  Jurisdiction.  The  power  of 
state  courts  to  order  such  examinations  is 
supported  by  the  great  weight  of  authority. 
Greenleaf  on  Evidence  (16th  £}d.)  469 ;  Ala.  G. 
9.  Ry.  Co.  V.  Hill,  90  Ala.  71,  8  South.  90,  9 
L.  R.  A.  44%  24  Am.  St  R^.  764;  St  L., 
etc.,  Ry.  Co.  v.  Dobbins,  60  Ark.  481,  30  S. 
W.  887,  31  S.  W.  147 ;  Richmond  &  D.  Ry. 
Co.  V.  Childress,  82  Ga.  719,  9  S.  EI  602,  8 
L.  R.  A.  606^  14  Am.  St  Rep.  189;  West- 
em  Glass  Mfg.  Co.  V.  Schoeninger,  42  Colo. 
357,  94  Pac.  342,  15  L.  R.  A.  (N.  S.)  663, 
126  Am.  St  Rep.  165 ;  South  Bend  v.  Turn- 
er, 156  Ind.  418»  60  N.  B.  271,  54  L.  R.  A. 
396,  83  Am.  St  Rep.  200 ;  Hall  v.  Manson,  99  ' 
Iowa,  608,  68  N.  W.  922,  34  L.  R.  A.  207; 
Atchison,  etc.,  Ry.  Co.  v.  Palmore,  68  Kan. 
545.  75  Pac.  509,  64  L.  It  A.  90;  Graves  v. 
Battle  Creek,  95  Mich.  266,  54  N.  W.  757,  19 
L.  It  A.  641,  35  Am.  St  Rep.  561 ;  Louisville, 
etc.,  Ry.  Co.  V.  Simpson,  111  Ky.  754,  64  S. 
W.  733 ;  Wanek  v.  Winona,  78  Minn.  98,  80 
N.  W.  851,  46  L.  R.  A.  448,  79  Am.  St  Rep. 
354;  Shepard  v.  Mo.  Pac.  Ry.  Co.,  85  Mo. 
629,  55  Am.  Rep.  390;  Stuart  v.  Havens,  17 
Neb.  211,  22  N.  W.  419;  United  Rys.,  etc., 
Co.  v.  Cloman,  107  Md/681,  69  Atl.  379; 
Brown  v.  C.  Ry.  Co.,  12  N.  D.  61,  95  N.  W. 
153,  102  Am.  St  Rep.  564;  Miami,  etc..  Co. 
V.  Bailey,  37  Ohio  St  104 ;  Lane  v.  Spokane 
Falls  Ry.  Co.,  21  Wash.  119.  67  Pac.  367,  46 
L,  R.  A.  153.  75  Am.  St  Rep.  821;  O'Brien 
V.  La  Crosse,  99  Wis.  421,  75  .N.  W,  81,  40 
L.  R.  A.  831. 

The  case  of  Easier  v.  Southern  Railwaj 
0)mpany,  60  S.  C.  117,  38  S.  B.  258,  as  it 
seems  to  me,  is  opposed  to  both  reason  and 
authority,  and  should  be  overruled. 
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(86  S.  C.  66) 

SOUTHERN  RY.  CO.  et  aL  ▼.  CARROIX 

et  aL 

(Bupzeme  Court  of  South  Carolina.     Feb.  24, 
1910.    On  Reheasiocp  Mmj  U,  1910) 

1.  Vbndob  and   Pubghaser   (§   224*)— BoiTA 
Fide  Pubohasebb— Quitclaim  Deed. 

The  absence  from  a  deed  of  a  general  cove- 
nant of  warranty  is  Insufficient  to  put  a  pur- 
chaser on  inquiry  as  to  defects  in  the  title  to 
the  land,  and  a  purchaser,  for  value  without 
notice,  under  such  deed  is  protected  against  one 
claiming  under  a  subsequently  recorded  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  tS  469-473 ;  Dec.  Dig.  i 
224.*] 

2L  Vendob  and  Pubchabeb  (§  238*)— Bona 
Fide  Pubchasebs— Purchaseb  Fbom. 

A  purchaser  with  notice,  who  buys  from  a 
prior  purchaser  for  value  without  notice,  is 
entitled  to  the  same  protection  as  his  grantor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  U  563-566 ;  Dec.  Dig.  8 
238.*] 

8.  Appeai.  and  Ebbob  (I  1033*)— Reyisw— 
Habicless  Ebbob— Favobablb  Ebbob. 
Defendant  cannot  appeal  from  an  erroneous 
ruling  on  evidence  in  his  favor. 

[E>d.  Note.- For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  4052-4062;  Dec.  Dig.  S 
1033.*] 


4.  Vendor  and   Pubchabeb  (§  227*)- Bona 
Fide  Pubchabeb— Actual  Notice. 

Where  the  vendor  of  a  railroad  right  of 
way  informed  the  authorized  agent  of  the  com- 
pany that  he  held  only  a  life  estate  with  re- 
mainder to  his  daughters,  the  company  cannot 
claim  to  be  a  purchaser  without  notice  as  against 
such  daughters. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  474 ;  Dec  Dig.  §  227.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  James  Aldrlcb,  Judge. 

Action  by  the  Southern  Railway  Company 
and  another  against  Julia  R.  Carroll  and 
others  to  restrain  an  action  at  law.  From  a 
judgment  denying  the  Injunction,  and  sub- 
mitting issues  In  the  action  at  law,  plaintiffs 
appeal.    Reversed. 

Harley  &  Best  and  B.  T.  Rice,  for  appel- 
lants.   Bates  &  Simms,  for  respondents. 

WOODS,  J.  On  the  27th  day  of  August, 
1887,  William  S.  Reynolds,  in  consideration 
of  $450,  conveyed  a  right  of  way  to  the  Black- 
ville,  Alston  &  Newberry  Railroad  Company. 
On  the  11th  day  of  May,  1891,  the  Blackville. 
Alston  &  Newberry  Railroad  Company  was 
consolidated  with  the  Barnwell  Railway  Com- 
pany under  the  name  of  the  Carolina  Mid- 
land Railway  Company,  and  on  the  23d  day 
of  June,  1902,  the  Carolina  Midland  Railway 
Company  was  consolidated  with  other  rail- 
roads under  the  name  of  the  Southern  Rail- 
way, Carolina  Division.  On  the  30th  day 
of  June,  1902,  all  the  franchises  and  prop- 
erty of  the  Southern  Railway  Company,  Car- 
olina Division,  were  leased  to  the  Southern 
Railway  Company  for  the  term  of  999  years. 
Thus  the  Southern  Railway,  Carolina  Divi- 
sion,  and   the   Southern   Railway   Company 


succeeded  to  whatever  rights  the  Blackville, 
Alston  &  Newberry  Railroad  Company  ac- 
quired under  the  deed  made  by  William  S. 
Reynolds.  Reynolds  had  been  in  possession 
)of  the  tract  of  land  which  embraced  the 
right  of  way  for  more  than  20  years  be- 
fore the  date  of  the  deed  made  by  him,  and 
he  remained  in  possession  until  his  death  in 
November,  1888.  Thereafter,  on  the  25th 
day  of  February,  1889,  a  deed  was  recorded 
in  Barnwell  county  from  Darling  Peebles, 
dated  the  5th  day  of  March,  1848,  purport- 
ing to  convey  the  lands  of  which  Reynolds 
had  been  in  possession,  including  that  cov- 
ered by  the  right  of  way,  which  he  had  un- 
dertaken to  convey  to  the  railroad  company, 
to  Julia  Reynolds,  the  daughter  of  Darling 
Peebles,  and  her  husband,  William  S.  Rey- 
nolds, "for  and  during  the  term  of  their  nat- 
ural lives,  and  to  the  survivor  of  them,  and 
from  and  after  their  deaths,  to  their  three 
children  Julia  Reynolds,  Laura  V.  Reynolds, 
and  Anna  Reynolds,  and  their  heirs  forever." 
In  1889,  after  the  death  of  Julia  Reynolds, 
and  Wm.  S.-  Reynolds,  the  land  was  divided 
among  their  three  daughters  mentioned  in 
the  deed,  and  Julia  Reynolds,  who  after- 
wards became  by  marriage  Mrs.  Julia  Car- 
roll, acquired  by  deed  all  the  interest  of  her 
two  sisters  in  the  portion  of  the  tract  over 
which  the  railroad  company  is  operating  its 
trains  under  the  claim  of  a  right  of  way  ac- 
quired from  William  S.  Reynolds.  On  the 
15th  day  of  September,  1904,  Mrs.  Carroll 
presented  her  petition  to  Judge  James  Aid- 
rich,  alleging  that  William  S.  Reynolds  held 
under  the  deed  from  Peebles,  and  therefore 
could  grant  a  right  of  way  only  to  the  extent 
of  his  life  interest,  and  asking  that  the  clerk 
of  the  court  of  common  pleas  of  Barnwell 
county  be  directed  to  impanel  a  jury  to  as- 
certain the  compensation  to  be  paid  to  her  for 
the  use  of  the  right  of  way.  On  the  6th  o^  Sep- 
tember, 1904,  the  order  asked  for  was  made. 
The  proceedings  were  against  the  Southern 
Railway  alone,  but  on  the  l&th  of  October, 
1904,  the  petition  and  order  were  amended  by 
making  the  Southern  Railway,  Carolina  Divi- 
sion, and  the  Carolina  Midland  Railway  Com- 
pany parties  defendant.  The  Southern  Rail- 
way and  Southern  Railway,  Carolina  Divi- 
sion, then  brought  their  action  to  enjoin  the 
proceeding  to  assess  compensation  to  Mrs. 
Carroll.  Mrs.  Carroll  died  after  the  action 
for  injunction  was  commenced,  and  William 
Gilmore  Simms,  clerk  of  the  court  of  com- 
mon pleas,  who  in  his  official  capacity  admin- 
istered on  her  derelict  estate,  was  made  a 
party  defendant. 

The  main  questions  made  by  the  complaint 
for  injunction  and  the  answer  were:  First. 
If  the  Blackville,  Alston  &  Newberry  Rail- 
way Company  were  still  in  possession  of  the 
right  of  way,  would  it  be  protected  as  a  pur- 
chaser for  value  without  notice  against  the 
claim  of  Mrs.  Carroll,  by  reason  of  the  fact 
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that  It  received  a  conveyance  from  Reynolds 
in  1887;  the  deed  of  1848,  under  which  Mrs. 
Carroll  claims,  not  having  heen  recorded  antil 
1889?  Second.  If  the  first  question  be  an« 
Bwered  in  the  affirmative,  would  the  South- 
em  Railway,  Carolina  Division,  and  Its  lea* 
see,  the  Southern  Railway  Company,  be  pro- 
tected as  the  grantees  or  successors  of  the 
rights  of  the  Blackville,  Alston  &  Newberry 
Railroad  Company,  although  the  right  and 
title  of  that  Railroad  Company  was  not  ac- 
quired until  1902,  after  the  deed  under  which 
Mrs.  Carroll  claims  was  recorded?  After  the 
introduction  of  the  various  records,  and  of 
evidence  as  to  the  location  and  value  of  the 
land,  the  circuit  judge  dismissed  the  com- 
plaint for  injunction,  and  submitted  to  the 
Jury  only  the  question  of  the  amount  of  dam- 
ages. Thereupon  the  Jury  returned  a  ver- 
dict of  $1,510  in  favor  of  the  plaintiff.  The 
two  questions  above  stated  are  made  by  the 
exceptions;  and,  as  there  is  no  conflict  in 
the  evidence,  they  are  really  issues  of  law. 

At  the  time  that  William  S.  Reynolds  con- 
veyed to  the  Blackville,  Alston  &  Newberry 
Railway  Company,  he  had  been  in  the  ap- 
parent adverse  possession  of  the  land  for 
more  than  20  years,  and  there  was  no  proof 
that  the  railroad  company  had  any  notice, 
by  record  or  otherwise,  of  his  holding  under 
a  deed  which  conveyed  only  a  life  estate  to 
himself  and  wife,  with  remainder  to  their 
three  daughters.    The  deed  to  the  railroad 
company,  it  Is  true,  did  not  contain  a  cove- 
nant of  general  warranty,  but  this  fact  does 
not  Impair  its  right  to  claim  the  protection 
of  the  recording  statute.    The  respondent  re- 
lies on  the  case  of  Aultman  v.  Utsey,  34  S. 
O.  559,  13  S.  B.  848,  as  sustaining  the  posi- 
tion that  the  absence  from  a  deed  of  a  cov- 
enant of  general  warranty  is  sufficient  in 
Itself  to  put  a  purchaser  on  inquiry  as  to 
defects  in  the  title.    Chief  Justice  Mclver  in 
the  opinion  did  indicate  that  as  the  view  of 
the  court ;   but  the  point  decided  in  the  case 
was  that  there  were  a  number  of  other  facts 
which,  in  connection  with  the  absence  of  a 
general  warranty  in  several  of  the  deeds, 
were  sufficient  to  put  the  purchaser  on  in- 
quiry.   In  accepting  the  view  that  the  gran- 
tee who  takes  a  quitclaim  deed  is  not  en- 
titled to  the  protection  of  the  recording  acts, 
the  court  seems  to  have  been  influenced  main- 
ly by  the  opinion  of  the  Supreme.  Court  of 
the  United   States,   expressed  in  Oliver  v. 
Piatt,  3  How.  333»  11  L.  Ed.  622,  and  May 
V.  Le  Claire,  11  Wall.  217, 20  L.  Ed.  50.  Hence 
the  authority  of  Aultman  v.  Utsey  on  the 
point  is  much  weakened  by  the  fact  that  the 
Supreme  Court  of  the  United  States,  in  Mo- 
elle  V.  Sherwood,  148  U.  S.  21,  13  Sup.  Ct 
426,  37  L.  EM.  350,  and  U.  S.  v.  California  & 
Oregon  Land  Co.,  148  U.  S.  31,  13  Sup.  Ot 
458,  37  L.  Ed.  354,  has  repudiated  the  doc- 
trine in  the  two  older  cases,  and  laid  down 
the  rule  that  the  holder  of  a  quitclaim  deed 
is  entitled  to  the  protection  of  the  plea  of 
purchaser  for  value  without  notice.    In  the 
elaborate  note  of  Babcock  v.  Wells  (K.  I.)  105 


Am.  St.  Rep.  848,  Mr.  Freeman  collates  the 
authorities  on  both  sides,  and  shows  that 
this  later  view  is  gaining  in  Judicial  recog- 
nition. In  Martin  v.  Ragsdale,  71  S.  C.  67, 
50  S..  E.  671,  this  court  laid  down  and  applied 
the  later  and  better  rule.  As  pointed  out  in 
that  case,  the  statute  law  of  this  state  pre- 
scribes a  form  of  conveyance  as  "valid  and 
effectual  to  convey  from  one  person  to  an- 
other or  others  the  fee  simple  of  any  land 
or  real  estate,"  and  the  form  so  prescribed 
does  not  contain  a  warranty  clause.  The 
statute  law  further  provides  that  deeds  con- 
veying real  estate  shall  be  valid  so  as  to 
aCTect  subsequent  purchasers  for  value  only 
when  recorded,  as  required  by  the  act.  Cer- 
tainly the  courts  cannot  say  that  one  who 
pays  value  and  takes  a  deed  without  war- 
ranty in  the  form  prescribed  by  the  statute 
is  not  a  purchaser  of  real  estate  within  the 
meaning  of  the  recording  act  We  conclude, 
therefore,  that  the  Blackville,  Alston  &  New- 
berry Railroad  Company,  under  the  evidence 
before  the  court,  was  a  purchaser  for  value 
without  notice,  and  entitled  to  protection 
against  Mrs.  Carroll's  claim. 

As  to  the  second  question,  there  can  be  no 
doubt.  A  purchaser  with,  notice,  who  buys 
from  a  prior  purchaser  for  value  without  no- 
tice, is  entitled  to  the  same  protection  as  his 
grantor.  The  law  Is  established  by  numer- 
ous decisions,  as  stated  by  Chancellor  John- 
son in  Brown  v.  Wood,  6  Rich.  Eq.  176: 
"Whenever  in  tracing  a  title  in  defendants 
you  first  come  upon  an  innocent  purchaser 
having  no  notice,  from  that  moment  the  title 
is  considered  sacred  in  equity,  under  which 
principle,  a  purchaser  with  notice,  from  one 
without  notice,  is  protected  in  this  court." 
McKnight  v.  Gordon,  13  Rich.  Eq.  223,  94 
Am.  Dec.  164;  Herring  v.  Cannon,  21  S. 
C.  217,  53  Am.  Rep.  661;  Jones  v.  Hudson, 
23  S.  O.  501.  We  think  the  circuit  judge 
was  therefore  In  error  in  dismissing  the  com- 
plaint for  injunction  under  the  evidence  of- 
fered. Examination  of  the  evidence,  how- 
ever, leads  to  the  conclusion  that  this  court 
in  reversing  the  judgment  should  not  grant  a 
perpetual  injunction,  but  remand  the  case 
for  a  new  trial,  under  the  principles  herein 
announced.  The  evidence  of  the  witness  W. 
T.  Walker  seemed  to  show  that  he  was  one 
of  the  incorporators  of  the  Blackville,  Alston 
&  Newberry  Railroad  Company,  and  that  as 
the  agent  of  the  railroad  company  he  made 
the  purchase  of  the  right  of  way  from  Wil- 
liam S.  Reynolds.  On  the  objection  of  plain- 
tiffs counsel  the  testimony  of  this  witness 
as  to  all  statements  by  William  S.  Reynolds 
concerning  his  title,  made  to  the  witness 
while  he  was  acting  as  agent  for  the  railroad 
company  procuring  the  right  of  way,  were 
excluded.  The  defendant  could  not  appeal 
from  this  ruling  as  to  the  exclusion  of  evi- 
dence, because  the  judgment  was  in  his  fa- 
vor. If  William  S.  Reynolds  gave  to  the 
duly  authorized  representative  of  the  rail- 
road company  notice  that  he  held  only  a  life 
estate  in   the  land,  with  remainder  to  his 
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daughters,  and  the  railroad  ccMnpany  took 
the  title  and  paid  for  the  land  with  this  no- 
tice, then  it  could  not  dalm  to  be  a  purchaser 
without  notice.  On  another  trial  this  testi- 
mony may  be  incompetent,  because  it  may 
turn  out  that  the  witness  was  not  such  a 
representative  of  the  Railroad  Ck)mpany  as 
that  notice  to  him  would  bind  the  company ; 
but,  as  the  matter  appears  on  the  record  be- 
fore us,  the  defendant  was  entitled  to  the 
evidence. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  the  circuit  court 
fbr  a  new  trial. 

On  Rehearing. 

PER  CURIAM.  We  are  unable  to  discover 
any  material  issue  that  has  not  been  carefully 
considered.  It  is  therefore  ordered  that  the 
petition  for  rehearing  be  dismissed,  and  the 
order  heretofore  granted,  staying  the  remittitur, 
be  revoked. 


(86  8.  a  M) 

STATE  V.  CHASTAIN. 

(Supreme  Court  of  South  Carolina.    Feb.  23, 

1910.) 

1.  Cbikinal  Law  (§  825*)— Pubtheb  ob  Mobs 
Spkcifio  Instbuctions. 

Where  the  court  correctly  charges  as  to 
murder  and  manslaughter  and  self-defense,  if 
defendant  desires  a  further  definition  of  man- 
slaughter and  a  further  exposition  of  the  law  of 
self-defense,  he  should  request  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2005 ;  Dec.  Dig.  8  825.*] 

2.  HoMiciDS   CI   dOO*)  —  Seu-Defensb  ~  In- 

BTBUCnONB. 

A  charge  that  there  are  three  elements  of 
self-defense:  First,  that  the  accused  believed 
it  necessary  to  take  his  assailant's  life  in  order 
to  save  his  own  life  or  to  avoid  serious  bodily 
harm;  second,  that  the  circumstances  were 
such  as  in  the  opinion  of  the  jury  warranted 
•  such  a  belief  in  a  person  of  ordinary  prudence 
when  situated  as  the  accused;  third,  the  ac- 
cused must  be  without  fault  in  bringing  about 
the  difficulty — is  correct,  and  a  failure  to  add  to 
the  charge  if  defendant  "has  no  other  probable 
means  of  escape"  is  not  error,  since  such  eler 
ment  is  included  in  the  first  element  given. 

[Ed.  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  U  614-632 ;  Dec  Dig.  i  300.*] 

&  HoKiciDS  (J  244*)  —  Evidence  —  Self-Db- 

IVNBE. 

Where  self-defense  is  pleaded,  the  defend- 
ant must  establish  it  by  the  preponderance  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  507-509;    Dec.  Dig.  i  244.*] 

4.  HouiciDB  (i  S40*)— HABifLESs  Ebbob— IN- 

BTBUCTIONS. 

Accused  cannot  complain  because  the  court 
In.  its  charge  as  to  self-defense  failed  to  incorpo- 
rate the  element  that  accused  must  have  had  no 
other  probable  means  of  escape,  since  the  bur- 
den of  proving  that  fact  was  on  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  717 ;  Dec.  Dig.  S  340.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Greenville  County;  Chas.  G.  Dantzler, 
Judge. 

Robert  Chastain  was  convicted  of  man- 
Blaugbter,  and  he  appeals.    Affirmed. 


Martin  &  Earle,  for  appellant  Proctor  A. 
Bonham,  for  the  State. 

GARY,  A.  J.  Under  an  indictment  charging 
the  defendant  with  murder,  the  Jury  rendered 
a  verdict  of  manslaughter,  and  he  was  sen- 
tenced to  imprisonment  in  the  penitentiary 
for  a  term  of  eight  years.  The  defendant 
made  a  motion  for  a  new  trial  upon  grounds 
hereinafter  set  out  in  his  exceptions,  which 
was  refused.  He  then  appealed  upon  the  fol* 
lowing  exceptions: 

(1)  **The  presiding  Judge  erred  in  refusing 
defendant's  motion  for  a  new  trial.  Specifica- 
tions: (a)  Verdict  was  clearly  against  the 
weight  of  testimony,  (b)  Jury  disregarded 
charge  that  defendant  had  a  right  to  inter- 
fere in  behalf  of  one  seriously  assaulted,  (c) 
Error  in  charging  law  of  self-defense:  (1) 
In  failing  to  charge  that  one  dangerously  as- 
saulted need  not  at  his  peril  attempt  to  re- 
treat ;  (2)  and  in  charging  only  the  first  three 
elements  of  such  plea." 

(2)  "The  presiding  Judge  erred  in  charging 
the  law  of  self-defense.  Specifications  of  er- 
ror: (1st)  In  failing  to  charge  that  one  in  Im- 
minent danger  is  not  required  to  retreat  un- 
less there  is  a  probable  means  of  escape.  (2d) 
In  charging  as  follows:  'And  three  essen- 
tial elements  constitute  self-defense' — where- 
as, it  is  submitted  that  'if  defendant  has  no 
other  probable  means  of  escape'  is  an  essen- 
tial element  in  the  law  of  self-defense,  and 
should  have  been  charged." 

(3)  "The  presiding  judge  erred  in  charging 
law  as  to  manslaughter,  there  being  no  evi- 
dence making  such  charge  relevant" 

(4)  "The  presiding  Judge  erred  In  charging 
law  as  to  manslaughter,  in  that  he  failed  to 
charge  (1st)  that  it  was  the  taking  of  the  life 
of  another  in  sudden  heat  and  passion  upon  a 
sufficient  legal  provocation ;  (2d)  in  Charging 
substantially  that  the  only  difference  between 
murder  and  manslaughter  was  that  in  mur- 
der malice  existed,  and  in  manslaughter  ma- 
lice was  absent." 

The  appellant's  attorneys  argued  the.  ex- 
ceptions under  three  heads: 

(1)  "That  the  Jury  disregarded  the  Judge's 
charge  that  one  had  a  right  to  interfere  in 
behalf  of  another  dangerously  assaulted." 

The  exception  fails  to  specify  in  what  par- 
ticulars the  Jury  disregarded  the  Judge's 
charge.  In  this  respect.  But,  waiving  such 
objection,  we  are  unable  to  discover  any  tes- 
timony from  which  such  inference  can  rea- 
sonably be  drawn.  The  exception  raising  this 
question  is  overruled. 

(2)  "That  the  circuit  Judge  erred  in  de- 
claring the  law  as  to  manslaughter,  in  that 
he  failed  to  charge  the  Jury  that  it  was  the 
killing  in  sudden  heat  and  passion  on  suffi- 
cient legal  provocation,  and  instructing  the 
Jury  that  the  only  difference  between  murder 
and  manslaughter  was  that  malice  was  pres- 
ent in  murder,  and  absent  in  manslaughter." 

Manslaughter,  as  defined  in  section  120  of 
the  Criminal  Code,  is  the  unlawful  killing  of 
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another  without  malice,  expressed  or  Implied. 
His  honor,  the  presiding  Judge,  charged  the 
jury  that  there  were  two  forms  of  felonious 
homicide — murder  and  manslaughter — and, 
after  defining  murder,  said  to  the  Jury:  "Man- 
slaughter is  the  other  form  of  felonious  homi- 
cide, and  It  Is  the  unlawful  killing  of  anoth- 
er without  malice  aforethought,  either  ex- 
pressed or  Implied."  If  the  appellant  desired 
a  further  definition  of  manslaughter,  it  was 
his  duty  to  present  requests  embodying  such 
proposition.  State  v.  Adams,  68  S.  C.  421,  47 
S.  B.  676;  Jennings  y.  Mfg.  Co.,  72  S.  C.  411, 
52  S.  E.  113 ;  Williams  t.  Railway,  76  S.  C. 
1,  56  S.  EX  652 ;  State  t.  Thompson,  76  S.  O. 
116,  56  S.  E.  788;  Snipes  v.  Railway,  76  S. 
G.  208»  66  S.  E.  d59;  Morrison  y.  Ass'n,  78 
&  C.  888,  68  S.  E.  27.  This  exception  is 
overruled. 

(3)  *rrhat  the  drcolt  Judge  erred  in  diar- 
ging  the  law  of  self-defense.  In  that  he  in- 
structed the  Jury  only  three  elements  consti- 
tute such  plea,  and  in  failing  to  charge  that 
one  dangerously  assaulted  need  not  at  his 
peril  attempt  to  retreat." 

There  are  two  assignments  of  error  under 
this  head.    The  first  is  '*that  the  circuit  Judge 
erred  in  charging  the  law.  of  self-defense,  in 
that  he  instructed  the  Jury  only  three  ele- 
ments constitute  such  plea."    In  the  case  of 
State  V.  Whittle,  69  S.  a  297,  37  S.  B.  923, 
the  court  says:    'The  well-settled  rule  in  this 
state  is  that  in  order  to  make  out  a  case  of 
self-defense  it  Is  necessary  to  show  (1)  that 
the  accused  believed  It  necessary  to  take  his 
assailant's  life  in  order  to  saye  his  own  life, 
or  to  ayoid  serious  bodily  harm ;  (2)  that  the 
circumstances  were  such  as  in  the  opinion  of 
the  Jury  warranted  such  a  belief  in  a  person 
of  ordinary  firmness  and  prudence,  when  situ- 
ated as  the  accused ;  (3)  the  accused  must  be 
without  fault  in  bringing  about  the  difficulty." 
The  presiding  Judge  charged  that  three  essen- 
tial elements  constitute  self-defense,  and  pro-' 
ceeded  to  enumerate  the  three  elements  men- 
tioned in  State  v.  Whittle,  59  S.  C.  297,  37 
S.  El  923.    The  appellant  contends  he  should 
have  charged  that  *1f  defendant  has  no  oth- 
er probable  means  of  escape,"  Is  an  essential 
dement  of  the  law  of  self-defense,  and  relies 
upon  the  case  of  State  y.  Thrailkill,  71  S.  C. 
136,  50  S.  E.  551,  in  which  the  court  says: 
The  absence  of  other  probable  means  of  es- 
cape is  an  essential  element  of  the  plea  of 
self-defense."    But  the  court  in  the  case  of 
State  V.  TbraHkUl,  supra,  after  quoting  with 
approyal  the  language  which  we  have  Just 
quoted  from  the  case  of  State  y.  Whittle,  also 
charged:     "It  is  clear  that  the  necessity  re- 
quired is  not  shown,  without  proof  that  there 
was   no    probable   means   of   escape,'*   thus 
showing  that  this  element  is  included  in  the 
proposition  that  there  must  be  a  necessity  to 

kllL 
There  Is  another  reason  why  this  assign- 


ment of  error  cannot  be  sustained.  The  rule 
Is  well  settled  in  this  state  that,  where  self- 
defense  is  pleaded  to  an  Indictment,  the  de- 
fendant must  establish  it  by  the  preponder- 
ance of  the  eyldence  (though,  of  course,  the 
guilt  of  the  accused  from  a  consideration  of 
all  the  testimony  must  appear  beyond  a  rea- 
sonable doubt).  State  y.  McDanlel,  68  S.  C. 
304,  47  S.  E.  884,  102  Am.  St  Rep.  661.  As 
the.  burden  rested  upon  the  defendant  to 
show  that  he  had  no  other  probable  means 
of  escape,  he  certainly  has  no  right  to  com- 
plain if  his  honor,  the  presiding  Judge,  did 
not  require  him  to  prove  such  fact  in  estab- 
lishing his  plea  of  self-defense. 

The  second  assignment  of  error  on  the  part 
of  the  presiding  Judge  under  this  head  is: 
"In  failing  to  charge  that  one  dangerously 
assaulted  need  not,  at  his  peril,  attempt  to 
retreat"  The  authorities  hereinbefore  cited 
show  that,  if  the  appellant  desired  this  in- 
struction to  the  Jury,  he  should  have  present- 
ed a  request  to  that  effect. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(86  s.  C.  6i) 

BARBER  et  al.  y.  CRAWFORD  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  28, 

1910.) 

1.  Wills   (§  603*)  — Construction— Condi- 
tional Feb--"Dkvisk  in  Fee.*' 

Under  the  rule  that  an  estate  in  fee  con- 
ditional cannot  be  created  by  implication,  a  de- 
vise to  a  child,  followed  by  a  provision  that  on 
his  death  without  bodily  heirs  the  property 
shall  be  divided  among  the  surviving  heirs  of 
the  testator,  is  a  "devise  in  fee,"  and  Is  not  con- 
verted into  a  fee  conditional  because  of  the  ab- 
sence of  express  words  vesting  an  estate  in  the 
bodily  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1351-1359 ;  Dec.  Dig.  i  603.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2047-2049;   voL  8,  p.  7636.] 

2.  Wills  (§  625*)  —  Oonstbuotion  —  E5xecu- 
TOBT  Devise. 

A  limitation  In  a  will  devising  real  estate 
to  a  child,  and  providing  that  on  his  death  with- 
out bodily  heirs  the  property  shall  be  divided 
among  the  surviving  heirs  of  testator,  is  good  as 
an  executory  devise  whether  the  child  talces  an 
absolute  or  a  conditional  fee. 

[Ed.  Note.— For  other  casesw  see  Wills,  Cent 
Dig.  §{  1447-1451;    Dec.  Dig.  i  625.*] 

3.  Wills  (|  624*) -— Consteitotion  —  Subvi- 

VOBSHIP. 

The  rule  which  makes  a  gift  to  survivors 
simply  apply  to  objects  living  at  the  death  of 
testator  Is  confined  to  those  cases  in  which 
there  is  no  other  period  to  which  snrvivorahip 
can  be  referred;  but  where  such  gift  is  pre- 
ceded by  a  life  or  other  prior  Interest,  it  takes 
effect  in  favor  of  those  who  survive  the  period 
of  distribution  and  of  those  only. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §S  1116-1127 ;   Dec  Dig.  §  524.*] 

4.  Wills  (§  524*)— Construction- Subvivob- 
SHiP— "Surviving  Heirs." 

The  "surviving  heirs"  in  a  devise  to  a  child, 
followed  by  the  provision  that  on  his  death  with- 
out bodily  heirs  the  property  shall  go  to  the  sur- 
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▼iving  hein  of  testator,  are  the  distributees 
under  the  statute  of  distribution  in  being  at  the 
death  of  the  child,  and  until  bis  death  it  cannot 
be  ascertained  who  will  take  as  surviving  heirs. 
[Ed.  Note.~For  other  cases,  see  Wills,  Cent. 
Dig.  {  1122 ;   Dec.  Dig.  i  524.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6825-6832.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  R.  W.  Memmlnger,  Judge. 

Action  by  T.  Emiline  Barber  and  otl^rs 
against  Thomas  A.  Crawford  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Spencer  &  Spencer,  for  appellants.  Wil- 
son &  Wilson,  for  respondents. 

GARY,  A.  J.  The  fdcts  are  thus  stated  in 
the  decree  of  bis  honor,  the  circuit  Judge: 

''Turner  Barber  died,  testate,  about  25 
years  ago,  before  the  birth  of  any  grandchil- 
dren, leaving  considerable  property  in  lands 
and  personalty  to  bis  wife  and  his  and  her 
seven  children.  His  will  and  its  two  codi- 
cils show  that,  after  charging  some  of  his 
said  property  with  his  wife's  support  during 
her  life,  be  devised  it  all  amongst  bis  said 
seven  children,  making  the  share  of  some  of 
them  absolute,  and  of  the  others  conditional. 
A  part  of  his  disposition  in  behalf  of  his 
son,  T.  Henderson  Barber,  is  the  premises 
here  in  question,  by  the  first  section  of  bis 
first  codicil,  as  follows:  'First  give  and  de- 
vise to  my  son.  Turner  Henderson,  the  lot 
of  land  with  appurtenances,  situated  in  the 
town  of  Rock  Hill,  fronting  on  Main  and 
Church  streets,  and  bounded  by  lots  of  S.  G. 
Kistler  and  F.  H.  Barber,  in  the  county  of 
York,  and  state  of  South  Carolina.  This  lot 
In  my  said  will,  I  devised  to  my  daughter, 
Mary  Anna;  but  I  now,  in  this  codicil,  devise 
to  my  son.  Turner  Henderson,  as  aforesaid; 
I  also  give  and  devise  to  my  son,  Turner 
Henderson,  the  sum  of  twenty-five  hundred 
dollars;  and  this  legacy  is  not  in  addition 
to,  but  is  Instead  of  the  legacy  of  fifteen 
hundred  dollars,  bequeathed  in  my  said  will; 
I  also  give  and  bequeath  to  him  my  horse 
named  Charlie,  and  four  of  my  mules  nam- 
ed, respectively,  Pete,  Dan,  Prince,  and  Jack.' 
Then  by  the  seventh  section  of  this  second 
codicil,  he  makes  the  following  general  pro- 
vision: 'Seventhly,  if  any  of  my  children, 
named  in  my  said  will  or  codicils,  to  whom 
I  have  given  my  property,  should  die,  with- 
out bodily  heirs,  it  is  my  will  that  all  of  said 
property,  be  equally  divided  among  my  sur- 
viving heirs,  share  and  share  alike.' 

"The  defendant,  Crawford,  by  sherifTs 
deed,  has  acquired  all  the  right,  title,  and 
interest  of  said  T.  Henderson  Barber,  in  said 
lot  of  land.  Of  said  seven  children,  two  have 
died  in  the  following  order:  First,  Ella, 
without  issue;  and,  secondly,  Mattle,  who 
left  issue,  a  son,  Hal  Bahnson.  Of  the  five 
living  children.  Sarah  Ross  has  five  children; 


Alexander,  five;  Osmond,  two;  and  Anna 
and  T.  Henderson,  each,  no  children.  The 
widow,  T.  Ekniline  Barber,  Is  still  living. 
She  and  all  of  the  living  children  bargained 
with  defendant  Dr.  Thomas  A.  Crawford,  of 
Rock  Hill,  to  sell  and  convey,  or  to  have  con- 
veyed, to  him,  for  three  thousand  dollars, 
all  possible  outstanding  interests  in  said  lot 
of  land,  except  that  claimed  by  Alexander 
Barber.  They  have  tendered  their  own  Joint 
deed  therefor,  as  a  full  compliance  with 
their  said  contract;  and,  said  Crawford  re- 
fusing to  accept  same,  they  have  brought 
their  complaint  against  him  for  specific  per- 
formance on  his  part  Said  Alexander  Bar- 
ber and  said  Hal  Bahnson  (only  issue  of  said 
Mattie,  deceased),  are  named  as  defendants, 
but  have  not  been  served,  as  said  Alexander 
was  not  a  party  to  plaintiff's  contract  with 
Dr.  Crawford,  and  as  said  Hal,  from  plain- 
tiffs standpoint,  has  no  Interest  in  the  prem- 
ises under  the  will;  and  with  said  Alexan- 
der, defendant,  has  another  contract  as  to 
his  alleged  interest  therein. 

"The  answer  of  the  defendant  Crawford 
sets  out,  in  substance:  That  in  acquiring  all 
the  right,  title,  and  interest  of  the  plaintiff 
T.  Henderson  Barber  in  said  lot  of  land,  he 
became  the  sole  and  absolute  owner  in  fee 
simple  in  said  lot  of  land;  but  that,  in  view 
of  the  contention  by  plaintiffs  that  under  the 
terms  of  the  said  seventh  section  of  the  sec- 
ond codicil  of  the  will  of  Turner  Barber, 
they  have  an  interest  in  the  premises  as  re- 
maindermen, and  upon  the  further  sugges- 
tion that  possibly,  under  the  terms  of  said 
will  and  codicil,  the  descendants  of  said  tes- 
tator, may  have  an  interest  therein,  and  in 
view  of  the  further  fact  that  this  defendant  is 
desirous  of  placing  extensive  and  costly  im- 
provements upon  the  said  premises,  and  in  or- 
der to  absolutely  quiet  his  title  thereto,  he 
did  enter  Into  the  contracts  mentioned.  That 
he  stands  ready  to  comply  with  the  terms  of 
said  contracts,  provided  that  the  other  par- 
ties can,  and  do,  effectually  perform  their 
part  thereof;  but  he  is  advised  that  he  can- 
not safely  accept  the  proffered  conveyance 
from  said  parties,  without  having  first  ob- 
tained from  this  court  the  proper  construc- 
tion of  said  will  and  codicils  and  the  legal 
ability  of  said  parties  to  perform  their  part 
of  said  contracts;  and  he  prays  such  Judg- 
ment or  decree  as  to  the  court  may  seem 
proper." 
The  will  is  thus  construed  by  him: 
"Two  questions  arise:  First,  does  the  lim- 
itation over  to  the  surviving  heirs  of  testa- 
tor, in  case  the  devisee  die  without  bodily 
heirs,  refer  to  his  death  before  testator  or 
afterwards?  If  before,  of  course,  having  sur- 
vived, he  gets  the  fee  simple.  If  afterwards, 
does  'my  (testator's)  surviving  heirs'  mean 
heirs  surviving  at  testator's  death,  or  at  the 
death  of  the  devisee  without  bodily  heirs 7 
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If  It  means  heirs  of  testator  surylvlng  at  his 
(testator's)  death,  being  good  as  an  executory 
devise  mounted  upon  a  fee  conditional,  and 
such  heirs  being  the  widow  and  children  of 
testator,  who  now  tender  title  as  the  only 
possible  reversioners,  such  title  would  be 
good,  and  judgment  should  be  as  prayed  for 
in  the  complaint  If  the  limitation  over  be 
to  such  heirs  of  testator  as  survive  the  devi- 
see dying*  without  bodily  heirs,  though  valid 
limitation  over  by  way  of  executory  devise, 
such  survivors,  being  yet  unascertained, 
could  not  make  such  good  title,  and  the  com- 
plaint should  be  dismissed.  Upon  the  first 
question,  I  am  clear  that  the  limitation  over 
refers  to  the  death  of  the  devisee  before  tes- 
tator, and  that,  having  survived  testator,  he 
took  the  fee  simple." 

He  then  announces  his  conclusion  as  fol- 
lows: 

"Thls  being  the  conclusion  reach^,  and  It 
appearing  that  the  defendant  Crawford  now 
owns  the  title  of  T.  Henderson  Barber,  the 
decision  of  the  court  Is  that  the  plalntilT,  nor 
any  other  persons,  have  any  Interest  or  re< 
version  in  said  premises,  but  that  the  defend- 
ant Crawford  is  the  owner  in  fee  simple  ab- 
solute of  the  same,  and  the  complaint  here- 
in must  be  dismissed." 

The  plaintifiTs  appealed  upon  exceptions, 
assigning  error  in  said  ruling. 

Our  construction  of  the  will  is  as  follows: 

That  Turner  Henderson  Barber,  unquestion- 
ably, took  an  estate  in  fee  simple,  under  the 
will,  which  was  not  converted  into  a  fee  con- 
ditional, by  the  sev^ith  clause  of  the  second 
codicil,  by  the  words,  "die  without  bodily 
heirs,*'  for  the  reason  that  there  are  no  ex- 
press words  vesting  an  estate  in  such  bodily 
heirs,  and  an  estate  in  fee  conditional  can- 
not be  created  by  Implication.  Shaw  v.  Er- 
win,  41  S.  C.  209,  19  S.  E.  499;  Adams  v. 
Chaplin,  1  HUl,  Eq.  265. 

That  the  limitation,  in  said  clause,  to  the 
surviving  heirs  of  the  testator,  is  good  as 
an  executory  devise,  whether  Turner  Hender- 
son Barber  took  an  absolute  or  a  conditional 
fee.  Selman  v.  Robertson,  46  S.  C.  262,  24 
8.  B.  187. 

That  those  will  take  who  may  answer  the 
description  of  surviving  heirs,  at  the  time  of 
Turner  Henderson  Barber's  death,  and  not 
those  who  were  in  esse,  when  the  testator 
died.  In  2  Jarm.  on  Wills  (Perkins'  Ed.) 
462,  the  author,  after  citing  and  commenting 
on  the  cases,  says:  '*In  this  state  of  the  re- 
cent authorities,  one  scarcely  need  hesitate 
to  affirm  that  the  rule  which  reads,  a  gift  to 
survivors,  simply,  as  applying  to  objects  liv- 
ing at  the  death  of  the  testator,  is  confined  to 
those  cases  in  which  there  i8  no  other  period 
to  which  survivorship  can  6e  referred;  and 
that  where  such  gift  Is  preceded  by  a  life, 
or  other  prior  interest,  It  takes  efiTect  In  fa- 
vor of  those  who  survive  the  period  of  dis- 
tribution, and  of  those  only,"    (Italics  ours.) 


This  language  is  quoted  with  approval  in  the 
cases  of  Roundtree  v.  Roundtree,  26  S.  C. 
450,  2  S.  E.  474,  and  Selman  v.  Robertson, 
46  S.  C.  262,  24  S.  E.  187.  See,  also,  Evans 
V.  Godbold,  6  Rich.  Eq.  26.  In  the  case  un- 
der consideration,  the  death  of  Turner  Hen- 
derson Barber  was  the  "other  period"  to  which 
survivorship  could  be  referred,  and  his  hon- 
or, the  circuit  judge,  erred  in  ruling  other- 
wise. 

That  the  words  ''surviving  heirs"  do  not 
denote  children,  but  distributees,  or  hseredes 
facti  under  the  statute  of  distributlon& 
Evans  V.  Godbold,  6  Rich.  Eq.  26. 

As  it  cannot  be  ascertained,  until  the  death 
of  Turner  Henderson  Barber,  who  will  take 
as  surviving  heirs  of  the  testator,  the  plain- 
tifiTs are  not  in  a  position  to  demand  specific 
performance  of  their  contract 

The  conclusion  of  his  honor,  the  circuit 
Judge,  that  the  complaint  should  be  dismiss- 
ed, was  correct;  but  his  ruling  'that  the 
limitation  over  refers  to  the  death  of  the 
testator,  and  that,  having  survived  testator, 
he  took  the  fee  simple,"  was  erroneous. 

It  is  for  this  reason  that  we  have  reached 
the  same  conclusion,  and  therefore  affirm  the 
Judgment  of  the  circuit  court 


JONES,  C.  J.,  not  sitting. 


STATE  V.  LLOYD. 


(S6  S.  C.  73) 


(Supreme  Court  of  South  (Carolina.     Feb.  2S, 

1910.) 

1.  Homicide  (§  294*)  ~  Instbuctions  —  De- 
fense OF  Insanity. 

In  a  homicide  case,  a  part  of  the  charge 
excepted  to,  relating  to  the  defense  of  insani^, 
declared  that  the  test  was  whether  a  man's  mind 
was  BO  impaired,  so  much  deranged,  as  to  place 
him  in  a  condition  so  as  to  be  unable  to  know 
right  from  wrong  when  the  act  was  committed, 
and  that  if  a  man  is  insane  he  is  no  more  than 
an  infant,  and  no  more  responsible.  A  previous 
charge  declared  that,  thus  to  relieve  one  from 
responsibility^  he  must  show  he  was  under  a 
mental  delusion  by  reason  of  mental  disease, 
and  that  at  the  time  he  did  not  know  his  act 
was  wrongful  or  criminal,  or  punishable,  either 
the  one  or  the  other ;  for,  if  he  is  still  capable 
of  forming  a  correct  jud^rment  as  to  the  nature 
of  the  act,  as  to  his  being  morally  or  legally 
wrong,  he  is  still  responsible  therefor  and  pun- 
ishable as  if  no  mental  disease  existed,  and 
though  a  person  mav  be  an  habitual  morphine 
eater,  or  any  kind  of  opiate  eater,  and  his  mind 
may  become  impaired  or  deranged,  etc.,  and  he 
commits  an  act  he  knows  at  the  time  to  be  mor- 
ally or  legally  wrong,  the  law  would  hold  him 
responsible.  Heldy  that  the  jury  must  have  un- 
derstood defendant  was  not  to  be  held  respon- 
sible, if,  when  the  act  was  committed,  he  was 
so  mentally  unsound  as  not  to  know  it  was 
wrong,  and  if  insane  to  that  extent  he  was  as 
irresponsible  as  an  infant,  and  there  was  no  er- 
ror. 

[Eid.   Note.— For  other   cases,   see    Homicide, 
Cent.  Dig.  §  (J05;    Dec.  Dig.  §  294.*] 

2.  Criminal  Law  {%  Q23*>- Instructions- 
Defense  OF  Insanity  —  Construction  of 
Charge  as  a  Whole. 

In  a  homicide  case,  the  court  refused  to 
charge  that  if  defendant  was  laboring  under  a 
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delosion  caused  bj  unsoundness  of  mind,  and 
killed  deceased,  while  acting,  as  he  thought,  in 
self-defense,  BupiK>Bin2  deceased  was  attempting 
to  take  his  life  or  innict  great  bodily  harm,  the 
jury  must  acquit,  though  the  danger  was  imag- 
inary, and  charged  instead  that,  if  defendant 
was  in  such  a  deranged  and  impaired  state  of 
mind  as  not  to  know  the  distinction  between 
right  and  wrong  when  he  committed  the  act, 
he  would  not  be  responsible,  but.  if  he  knew  the 
difference  when  he  committed  the  act,  the  law 
imposed  on  him  the  burden  of  refraining  from 
domg  such  wrong.  Held  that,  the  court  in  other 
parts  of  its  charge  having  clearly  applied  the 
test  of  knowledge  of  right  and  wrong  as  to  the 
act  committed  by  defendant,  error  could  not  be 
predicated,  on  the  above  charged  based  on  the 
ground  that  the  court  had  not  applied  such 
test 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  1992-1995 ;   Dec  Dig.  1 823.»] 

3.  Homicide  (8  28*)  —  Instbuctions  —  Db- 

rSNSE  OF  INSANITT. 

In  a  homicide  case,  defendant  requested 
the  court  to  charge  that  if  he  was  of  unsound 
mind  caused  by  excessive  use  of  alcoholic  stimu- 
lants or  drugs,  and  that  the  unsoundness  was 
of  such  degree,  at  the  time  of  the  homicide,  that 
he  could  not  choose  between  right  and  wrong, 
though  be  knew  right  from  wrong  in  the  ab- 
stract, yet  was  without  the  power  to  choose 
right  from  wrong,  the  jury  must  acquit  Held 
properly  refused  as  an  unsound  proposition. 

[Ed.  Note. — For  .other  cases,  see  Homicide, 
Cent  Dig.  ff  46^  46;   Ih&c  Dig.  i  2a*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Greenwood  County;  J.  W.  De  Vose,  Judge. 

L.  A.  Lloyd  was  convicted  of  manslaughter, 
and  he  appeala    Affirmed. 

Gyles  &  Ouzts,  for  appellant  R.  A.  Coop- 
er, Sol.,  for  the  State. 

JONBS,  C  J.  The  defendant  was  tried  up- 
on an  indictment  for  murder,  and  was  con- 
vdcted  of  manslaughter,  and  was  sentenced  to 
the  penitentiary  for  a  term  of  10  years. 

The  testimony  is  thus  stated  in  the  case 
for  appeal :  *The  evidence  shows  that  the  de- 
fendant's wife  had  sold  a  plantation  to  the 
deceased  some  time  in  the  fall  of  1908,  and 
that  the  deceased  was  to  get  possession  and 
the  defendant  was  to  surrender  possession 
January  1,  1909.  In  the  meantime  the  de^ 
f endant  had  given  the  deceased  permission  to 
sow  grain  on  the  place  and  do  other  work 
which  would  not  interfere  with  the  defendant 
In  gathering  his  crops  and  moving  off  the 
place.  The  deceased  commenced  to  build  to 
a  house  in  the  yard  of  the  defendant,  and  to 
use  water  from  the  well  in  the  yard  which 
the  defendant  used  for  domestic  purposes. 
The  well  was  used  with  two  buckets,  as  one 
descended  into  the  well  the  other  ascended, 
and  the  ascending  bucket  was  fastened  on  the 
side  of  the  curbing  by  a  contrivance  whldi 
prevented  the  descending  bucket  from  muddy- 
ing the  water.  When  the  brick  mason  com- 
menced to  use  water  from  the  well,  the  de- 
fendant Instructed  him  how  to  secure  the 
bucket  to  prevent  muddying  the  water.  He 
disregarded  these  Instructions,  and  be  was 
forbidden  to  use  the  water  at  all,  and  to  pre- 


vent the  use  a  top  was  nailed  down  on  the 
top  of  the  well.  When  the  matter  was  re- 
ported to  the  deceased,  he  came  from  his 
residence  a  short  distance  of  a  half  mile, 
and  tore  off  the  top  of  the  well  and  proceed- 
ed to  use  the  water  over  the  protests  of 
the  defendant,  and  during  altercation  the  de- 
fendant testified  that  the  deceased  caught 
hold  of  htm  and  shoved  him  back  into  the 
opening  of  the  well  and  threatened  to  push 
him  in,  and  in  this  position  he  shot  deceased 
with  a  pistol.  There  was  no  one  present 
but  the  brother  of  the  deceased  and  his  em- 
ployes. The  deceased  was  a  stout  man  of 
about  40  years  of  age;  the  defendant  was 
a  very  feeble  man  of  65  years  of  age.  It 
was  shown  that  the  defendant  had  been 
wounded  in  the  War,  and  had  his  leg  broken 
in  a  runaway  many  years  ago;  that  de- 
fendant had  contracted  the  habit  of  taking 
morphine  and  other  narcotics  to  excess; 
that  for  several  weeks  prior  to  the  homidde 
he  had  been  taking  a  cure,  and  he  was  very 
feeble  and  nervous;  that  on  the  day  of  the 
homicide  he  had  taken  the  last  dose  of  the 
cure,  and  every  member  of  his  family  had 
gone  to  Greenwood,  five  miles  distant,  and 
were  to  bring  morphine  to  him  on.  their  re- 
turn, but  the  homicide  occurred  while  they 
were  away.  The  expert  testimony  which  was 
introduced  by  the  defendant  on  the  trial  taid- 
ed  to  show  that  a  i)erson  who  has  been  tak- 
ing morphine  continually  for  a  number  of 
years  until  he  has  become  a  habitu4,  when 
he  was  out  or  the  drug  had  been  withdrawn 
from  him,  became  very  nervous,  and  some 
testified  that  a  person  would  be  under  such 
conditions  a  maniac,  not  responsible  for  his 
actions." 

The  first  exception  relates  to  the  response 
of  the  court  to  defendant's  .fifth  request  to 
charge  and  assigns  error  in  so  much  of  the 
following  charge  as  is  inclosed  within  brack- 
ets: (6)  "The  defendant  is  presumed  by  law 
to  be  sane.  This  presumption  can  be  removed 
by  the  defendant,  and  if  the  evidence  of  un- 
soimdness  of  mind  preponderates  the  defend- 
ant Is  entitled  to  an  acquittal.  I  charge  you 
that,  Mr.  Foreman  and  gentlemen,  and  in 
that  connection  this,  as  I  have  (barged  you: 
That  [the  test  is  whether  a  man's  mind  is  so 
impaired,  so  much  deranged,  as  to  place  him 
in  a  condition  so  as  not  to  be  able  to  know 
right  from  wrong  at  the  time  that  the  act 
was  committed  that  he  is  charged  with  hav- 
ing committed.  If  a  man  is  Insane,  why  he 
is  no  more  than  an  Infant;  he  Is  not  re- 
sponsible any  more  than  an  Infant,  In  the 
eyes  of  the  law].  On  the  other  hand,  if,  at 
the  time  he  committed  the  act  that  he  is 
charged  with  having  committed,  he  knew 
right  from  wrong,  either  legal  wrong  or 
moral  wrong,  why  the  law  says  he  Is  re- 
sponsible, so  far  as  the  plea  of  insanity  is 
concerned." 

The  specification  of  error  is :    '^That  a  mas 
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may  be  Insane  on  a  single  subject  and  not 
know  rfgbt  from  wrong  as  to  that  particular 
subject,  yet  be  perfectly  sane  on  all  other  sub- 
jects, and  the  illustration  used  by  his  honor 
of  an  infant  conveyed  to  the  jury  the  idea 
that,  in  order  for  insanity  to  be  a  defense, 
the  defendant  would  have  to  be  as  an  infant 
without  any  knowledge  at  all;  the  mind 
would  have  to  be  blank,  not  capable  of  rea- 
soning on  any  subject." 

The  esc^tion  clearly  misinterprets  the 
meaning  of  the  court  The  previous  charge 
to  wMch  reference  was  made  was  as  follows : 
*'In  regard  to  the  defense  of  insanity,  I 
charge  you,  in  the  language  of  our  Supreme 
Court:  In  order  to  relieve  a  party  from  re- 
sponsibility for  a  criminal  act  by  reason  of 
mental  unsoundness,  the  party  must  show 
that  he  was  under  a  mental  delusion  by  rea- 
son of  mental  disease,  and  that  at  the  time  of 
the  act  he  did  not  know  that  the  act  he  com- 
mitted was  wrong  or  criminal,  or  punishable, 
either  the  one  or  the  other;  for,  notwith- 
standing his  mind  may  be  diseased,  if  he  Is 
still  capable  of  forming  a  correct  judgment 
as  to  the  nature  of  the  act,  as  to  his  being 
morally  or  legally  wrong,  he  is  still  respon- 
sible for  his  act,  and  punishable  as  if  no 
mental  disease  existed  at  all.  That  is  the 
law,  as  I  understand  it,  Mr.  Foreman,  in  this 
state;  that,  although  a  person  may  be  an  ha- 
bitual morphine  eater,  or  any  kind  of  opiate 
eater,  and  his  mind  may  become  Impaired  or 
deranged  or  beclouded  or  diseased,  and  yet 
if  he  commits  an  act  which  he  knows  at  the 
time  to  be  wrong — ^knows  at  the  time  that  It 
is  morally  wrong  or  legally  wrong — ^why,  the 
law  would  hold  him  responsible." 

It  is  thus  manifest  that  the  jury  must  have 
understood  the  court  to  mean  that  the  de- 
fendant was  not  to  be  held  responsible,  if, 
at  the  time  the  act  under  investigation  was 
committed,  he  was  so  mentally  unsound  as 
not  to  know  that  such  act  was  wrong,  and 
that  if  insane  to  that  extent  he  was  as  ir- 
responsible as  an  infant 

The  second  exception  relates  to  the  re- 
flponse  of  the  court  to  defendant's  eighth  re- 
quest, as  follows:  (8)  "If  the  jury  believe 
that  the  defendant  was  laboring  under  a  de- 
lusion caused  by  unsoundness  of  mind,  when 
he  committed  the  homicide,  and  that  he  kill- 
ed the  deceased,  while  acting,  as  he  thought, 
in  self-defense,  supposing  that  the  deceased 
was  attempting  to  take  his  life  or  inflict 
great  bodily  harm,  the  jury  must  acquit,  al- 
though the  danger  was  Imaginary.  Instead 
of  charging  you  that,  I  charge  you  this:  I  re- 
fuse to  charge  you  that  as  it  Is  written.  I 
charge  you  this:  That  if  the  jury  believe 
that  the  defendant  was  In  such  a  state  of 
mind  on  account  of  its  derangement  or  Im- 
pairment as  to  render  bdm  incapable  of  know- 
ing the  distinction  between  right  and  wrong, 
at  the  time  he  committed  this  act,  that  then 


he  would  not  be  responsible.  If,  on  the  oth- 
er hand,  he  knew  the  difference  between 
right  and  wrong,  at  the  time  he  commit- 
ted tnls  act,  the  law  imposes  upon  him  the 
burden  of  refraining  from  doing  this  wrong/' 

The  specification  of  error  is:  "That  the 
knowledge  of  right  from  wrong  should  have 
been  applied  by  his  honor  to  the  act  commit- 
ted by  the  defendant  at  the  time,  and  not  to 
the  knowledge  of  right  from  wrong  generally, 
because  the  defendant  might  know  right  from 
wrong  as  to  certain  subjects  and  be  unable 
to  distinguish  right  from  wrong  as  to  others." 

What  has  been  said  as  to  the  first  excep- 
tion shows  that  the  court  applied  the  test — 
knowledge  of  right  and  wrong — with  respect 
to  the  act  committed  by  the  defendant 

The  third  exception  is  as  follows:  (3)  *'Hls 
honor  committed  error  of  law  in  refusing  to 
charge  the  jury  the  twelfth  request  of  the 
defendant,  which  was  as  follows:  'If  the 
jury  find  from  the  evidence  that  the  defend- 
ant was  of  unsound  mind  caused  by  exces- 
sive use  of  alcoholic  stimulants  or  drugs,  and 
that  the  unsoundness  of  mind  was  of  such 
a  degree,  at  the  time  of  the  homicide,  that 
the  defendant  could  not  choose  between  right 
and  wrong,  although  he  knew  right  from 
wrong  in  the  abstract,  yet  was  without  the 
power  to  choose  right  from  wrong,  they  must 
find  a  verdict  of  not  guilty* — the  error  being 
that  the  request  was  a  sound  proposition  of 
law  and  should  have  been  charged  as  re- 
quested." 

The  request  was  properly  refused,  as  it  was 
In  confilct  with  the  rule  as  declared  In  State 
V.  Bundy,  24  S.  0.  445,  58  Am.  Rep.  263,  and 
State  V.  Alexander,  30  S.  0.  84,  8  S.  B.  440, 
14  Am.  St  Rep.  879,  and  State  v.  Mcintosh, 
39  S.a  108,  17  S.  B.  446.  The  jury  were  in- 
structed In  accordance  with  the  law  in  this 
state. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(86  8.  c.  19) 
MOORE  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  21, 

1910.) 

1.  Carbiess  (I  76*)  —  Bill  of  I^ading  —  As- 
signment—right  OF  Assignee. 

Where  the  conBignee  of  a  bill  of  ladine  pro- 
viding for  notice  to  a  thiid  person  indorsed 
thereon  a  direction  to  deliver  to  the  .third  per- 
son, the  latter  alone  could  sne  for  damages  for 
subsequent  delay  in  the  transportation. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  §S  260,  268^  270;   Dec.  Dig.  S  76.*] 

2l  Cabeiebs  (8  105*)— Delay  in  Tbanspobta- 
tion—Special  Damages— Iiiabiltty. 

Where  a  carrier  when  it  contracted  to 
transport  goods  had  no  notice  of  circumstances 
from  which  special  damages  might  reasonably  be 
expected  to  result  from  delay  in  the  transporta- 
tion, special  damages  were  not  recoverable  for 
delay  in  an  action  on  contract  or  in  tort. 

[Ed.    Note.— For   other    cases,    see    tJarriers, 
Cent.  Dig.  §§  451-i58;    Dec.  Dig.  §  105.*] 
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8.  Gabbiebs  (S  87^)— Delay— Intebstate  Coic- 
MEBCE — Statutes— Applicability. 

Act  March  25,  1904  (24  St.  at  LAnre,  p. 
671)»  as  amended  by  Act  Feb.  15,  1907  (26  St. 
at  Large,  p.  490),  providing  for  a  penalty  for 
delay  in  the  transportation  of  freight,  has  no  ap- 
plication to  interstate  shipments. 

[Ed.  Note.— For  other  oases,  see  Carriers,  Dec. 
Dig.  f  37.*] 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Darlington  County;  Thos.  S.  Sease,  Judge. 

Action  by  J.  N.  Moore  against  the  Atlan- 
tic Ck>ast  Line  Railroad  (Company.  From  a 
judgment  for  plaintiff  on  the  first  cause  of 
action,  defendant  appeals,  and  from  the  or- 
der sustaining  a  demurrer  to  the  second 
cause  of  action  plaintiff  appeals.  Judgment 
on  first  cause  of  action  reversed  and  new 
trial  granted,  and  judgment  as  to  the  second 
cause  of  action  affirmed. 

W.  D.  Dargan  and  P.  A.  Willcox,  for  ap- 
pellant.   Miller  &  Lawson,  for  respondent 


GARY,  A.  J.  The  complaint  sets  out  two 
causes  of  action.  The  first  is  for  damages  al- 
leged to  have  been  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendant 
The  second  Is  for  the  penalty  under  the  pro- 
visions of  an  act  entitled  "An  act  to  prevent 
delays  in  the  transportation  of  freight  by  the 
railroads  in  this  state,"  approved  the  25th 
of  March,  1904  (24  St  at  Large,  p.  671),  and 
amended  in  1907  (26  St  at  Large,  p.  490). 

The  first  exception  is  as  follows:  ''Because 
It  appears  from  the  testimony  that  the  de- 
fendant and  the  plaintiff  had  no  contract, 
but  that  the  contract  of  the  plaintiff  was 
with  Gibbes  &  Co.,  of  Columbia,  S.  C,  under 
which  they  undertook  to  deliver  to  the  plain- 
tiff, at  Hartsville,  these  gin  brushes,  and  the 
remedy  of  the  plaintiff  was  against  Gibbes 
A  Co.  for  any  delay  in  transportation,  and 
not  against  the  defendant  Therefore  the 
circuit  judge  should  have  directed  a  verdict 
for  the  defendant."  The  goods  were  deliv- 
ered to  the  Southern  Railway  Company  for 
transportation  on  the  14th  of  September, 
1907,  at  Charlotte,  N.  C,  consigned  to  Gibbes 
Machinery  Company.  "Order:  Notify  J.  N. 
Moore,  Hartsville,  S.  C."  Indorsed  on  the 
bill  of  lading  is  the  following:  "Sept  15, 
1907.  Deliver  to  the  order  of  J.  N.  Moore. 
Gibbes  Machinery  Co."  The  following  ap- 
pears on  the  freight  bill:  "J.  N.  Moore.  Or- 
der: Notify.  To  Atlantic  CJoast  Line  Rail- 
road Co.  Dr.  for  charges  on  articles  trans- 
ported. [Then  follows  a  description  of  the 
articles  mentioned  in  the  complaint]  Paid 
Oct  1,  1907.  Hartsville,  S.  C."  The  goods 
were  received  by  the  defendant  from  the 
Southern  Railway  Company  on  the  18th  of 
September,  1907,  were  forwarded  by  the  de- 
fendant on  the  25th  of  September,  1907,  and 
were  delivered  to  the  plaintiff  on  the  1st  of 
October,  1907.  By  virtue  of  the  assignment 
hereinbefore  mentioned,  the  plaintiff  at  the 


time  of  the  delay  was  the  owner  of  the 
goods,  and  he  alone  sustained  damages  in 
consequence  thereof.  He  therefore  had  the 
right  to  bring  an  action  for  the  damages  suf- 
fered by  him.    This  exception  is  overruled. 

The  second  exception  is  as  follows:    "Be- 
cause there  was  no  evidence  that  the  South- 
em  Railway  Company  or  the  defendant  had 
notice  at  the  time  the  contract  was  made  to 
deliver  the  gin  brushes  of  any  special  use  to 
which  they  were  to  be  applied,  or  of  any 
damages  that  would  result  from  delay  in  de- 
livery.    Therefore  the  circuit  jud^e  should 
have  directed  a  verdict  for  the  defendant'' 
The  question  presented  by  this  exception  is 
concluded  by  the  recent  decision  in  the  case 
of  Towles  V.  Railroad,  83  S.  C.  501,  65  S. 
E.  638  (as  the  notice  of  special  damages  was 
not  given  until  after  the  shipment),  where 
the  rule  is  thus  stated:    "The  rule  is  well 
settled  that  notice  at  the  time  of  the  con- 
tract of  circumstances  from  which  special 
damages  may  reasonably  be  expected  to  re- 
sult will  make  the  defendant  liable  for  such 
damages  on  the  ground  that  they  were  with- 
in the  contemplation  of  the  parties,  and  there- 
fore are  regarded  as  forming  a  part  of  the 
contract     Special   damages   cannot   be   re- 
covered in  an  action  ex  contractu  unless  the 
defendant  had  notice  of  the  circumstances 
from  which  they  might  reasonably  be  ex- 
pected to  result  at  the  time  the  parties  en- 
tered into  the  contract,  as  the  effect  of  al- ' 
lowing  such  damages  would  be  to  add  to  the 
terms  of  the  contract  another  element  of 
damages,  not  contemplated  by  the  parties. 
And  when  the  plaintiff  waives  the  right  to 
sue  upon  the  contract,  and  brings  an  action 
ex  delicto,  special  damages  for  a  similar  rea- 
son are  not  recoverable.     When  parties  en- 
ter Into  a  contract,  and  there  is  a  breach 
thereof,  for  which  an  action  may  be  brought 
either  ex  contractu  or  ex  delicto,  the  plain- 
tiff must  elect  whether  to  sue  upon  the  con- 
tract or  for  the  tort,  as  he  can  only  resort  to 
one  of  said  actions.    But  he  cannot  by  adopt- 
ing a  particular  form  of  action  change  the 
rights  of  the  parties  under  the  contract" 
This  exception  is  sustained. 

The  plaintiff  also  appealed  from  the  order 
sustaining  the  demurrer  to  the  second  cause 
of  action  on  the  ground  that  it  did  not  state 
facts  sulflclent  to  constitute  a  cause  of  ac- 
tion, in  that  the  act  of  1904,  hereinbefore 
mentioned,  has  no  application  to  interstate 
shipments.  The  ruling  of  his  honor,  the  pre- 
siding judge,  is  sustained  by  the  cases  of 
Frasier  &  Co.  v.  Railway,  81  S.  C.  162,  62  S. 
E.  14,  and  Hunter  v.  Railway,  81  S.  0.  169, 
62  S.  E- 13. 

It  is  the  Judgment  of  this  court  that  the 
judgment  be  reversed  and  a  new  trial  grant- 
ed as  to  the  first  cause  of  action,  and  that 
the  judgment  be  afiirmed  as  to  the  demurrer 
I  to  the  second  cause  of  action. 
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(85  3.  C.  16) 

CITY  OF  ANDERSON  t.  SELIGMAN  et  aL 

(Sapreme  Oourt  of  South  Carolina.    Feb.  17» 

1910.) 

Municipal  Cobpobatioxs  (§  G43*)— Munici- 
pal COUBTS. 

Const  art  5,  S  1,  declares  that  the  General 
Assembly  may  establish  municipal  courts,  and 
such  courts  inferior  to  circuit  courts  as  may 
be  deemed  necessary.  Section  21  declares  that 
mag:istratefl  shall  have  exclusive  jurisdiction  in 
such  criminal  cases  as  may  be  prescribed,  pro- 
vided that  it  shall  not  extend  tx>  cases  where  the 
punishment  exceeds  a  fine  of  $100.  Civ.  Code 
19CK2,  i  1990,  provides  that  cities  shall  have 
power  to  make  such  ordinances  as  shall  be  nec- 
essary for  preserving  peace,  order,  and  good  gov- 
emmenty  and  may  fix  penalties  for  a  violation 
thereof  not  exceeding  |100.  Section  2003  pro- 
vides that  mayors  of  cities  shall  have  all  the 
power  of  magistrates  in  criminal  cases.  A 
city  charter  conferred  upon  it  the  power  to 
pass  an  ordinance  against  gaming.  Held  that, 
though  there  was  a  statute  against  gaming, 
in  which  the  punishment  exceeded  a  fine  of 
1100,  the  mayor  of  the  city  had  Jurisdiction 
to  impose  a  fine  of  $25  against  one  convicted 
before  him  of  gaming  in  violation  of  an  ordi- 
nance of  the  city. 

[Ed.  Note. — For  other  rases,  see  Municipal 
Corporations,  Dec.  Dig.  §  643.*] 

Appeal  from  General  Sessionfl  Circuit 
Oourt  of  Anderson  County;  Robt  Aldrich, 
Judge. 

Prosecution  by  the  City  of  Anderson 
against  M.  Seligman  and  others  for  the  viola- 
tion of  an  ordinance  against  gaming.  From 
a  judgment  of  the  circuit  court  sustaining 
exceptions  on  appeal  by  defendant  from  the 
mayor,  the  iHrosecutor  appeals.    Reversed. 

Proctor  A.  Bonham,  Sol.,  for  appellant 
John  B.  Wood,  for  respondent 

GARY,  A.  J.  The  defendants  were  tried 
by  the  mayor  of  the  city  of  Anderson,  for 
violation  of  the  ordinance  against  gambling, 
were  convicted,  and  each  sentenced  to  pay 
a  fine  of  $25,  or  be  confined  in  the  guard- 
house for  90  days.  They  appealed  to  the 
circuit  court  upon  the  following  exceptions: 
"Because  the  mayor  had  no  Jurisdiction  to 
try  the  case,  for  the  reason  that  his  jurisdic- 
tion is  co-ordinate  with  that  of  magistrates, 
and  the  punishment  for  the  offense  of  gam- 
bling is  not  within  the  jurisdiction  of  magis- 
trates, but  they  are  expressly  required  by 
the  terms  of  section  506  of  the  Criminal 
Code  to  bind  over  such  as  are  charged  with 
gambling,  to  the  next  court  of  sessions  for 
the  county  in  which  It  Is  charged  such  play 
occurred."  The  exception  w'as  sustained, 
whereupon  the  prosecutor  appealed  to  this 
court,  assigning  error  In  said  ruling. 

The  practical  question  presented  by  the 
exceptions  Is  whether  the  fact  that  there 
was  a  statute  against  gambling,  in  which  tho 
prescribed  punishment  then  exceeded  a  fine 
of  $100,  or  Imprisonment  for  30  days,  pre- 
vented the  mayor  from  exercising  jurisdic- 
tion in  the  trial  of  persons  charged  with  a 
violation  of  the  ordinance  against  gambling, 


In  which  it  was  provided  that  the  punish- 
ment should  not  exceed  a  fine  of  $100,  or  im- 
prisonment for  SO  days.  Section  1,  art  5,  of 
the  Constitution  contains  this  provision: 
'*The  General  Assembly  may  establish  coun- 
ty courts  municipal  courts,  and  such  courts 
In  any  and  all  of  the  counties  of  this  state, 
Inferior  to  circuit  courts,  as  may  be  deem- 
ed necessary,  but  none  of  such  courts  shall 
ever  be  Invested  with  jurisdiction,  to  try 
cases  of  murder,  manslaughter,  rape,  or  at- 
tempt to  rape,  arson,  common-law  burglary, 
bribery  or  perjury."  Section  21,  art  5,  of 
the  Constitution  provides  that:  "They  [mag- 
istrates] shall  have  exclusive  jurisdiction  in 
such  criminal  cases,  as  the  General  Assem- 
bly may  prescribe:  Provided,  such  jurisdic- 
tion shall  not  extend  to  cases  where  the 
punishment  exceeds  a  fine  of  one  hundred 
dollars,  or  Imprisonment  for  thirty  days.'* 
Section  leOO  of  the  Code  of  Laws  of  1902.  is 
as  follows:  "The  city  councils  and  town 
councils  of  the  cities  and  towns  of  the  state 
shall.  In  addition  to  the  powers  conferred  by 
their  respective  charters,  have  power  and 
authority  to  make,  ordain  and  establish  all 
such  rules,  by-laws,  regulations  and  ordi- 
nances respecting  the  roads,  streets,  markets, 
police,  health  and  order  of  said  cities  and 
towns,  or  respecting  any  subject  as  shall  ap- 
pear to  them  necessary  and  proper  for  the 
security,  welfare,  and  convenience  of  such 
cities  and  towns,  or  for  preserving  health, 
peace,  order  and  good  government  within 
the  same.  And  the  city  or  town  council  may 
fix  fines  and  penalties  for  the  violation  there- 
of, not  exceeding  one  hundred  dollars  fine  or 
thirty  days*  imprisonment:  Provided,  that 
such  rules,  by-laws,  and  ordinances  shall 
not  be  inconsistent,  with  the  laws  of  the 
state.  ♦  •  ♦  "  Section  2003  of  the  Code  of 
Laws  of  1902,  provides  that:  "The  Intendants 
or  mayors  of  the  cities  and  towns  of  this 
state,  ♦  ♦  ♦  shall  have  all  the  powers 
and  authority  of  magistrates  in  criminal 
cases,  within  the  corporate  limits,  and  police 
jurisdiction  of  their  respective  cities  and 
towns."  The  charter  of  the  city  of  Ander- 
son also  confers  upon  that  municipality  full 
power  to  pass  the  ordinance  against  gam- 
bling with  its  prescribed  punishment 

When  section  2003  of  the  Code  of  Laws  of 
1902,  conferred  upon  mayors  the  powers  and 
authority  of  magistrates.  In  criminal  cases, 
within  the  corporate  limits  and  police  ju- 
risdiction of  their  respective  cities,  it  was 
merely  intended  to  give  to  mayors,  the  same 
power  to  try  persons  charged  with  a  viola- 
tion of  an  ordinance  that  a  magistrate  had 
to  try  a  person  charged  with  the  violation 
of  a  statute  or  other  law  of  the  state,  in 
cases  where  the  punishment  did  not  exceed 
a  fine  of  $100  or  Imprisonment  for  30  days. 
A  violation  of  the  provisions  of  an  ordinance 
of  a  city  and  a  violation  of  a  statute  of  the 
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state  are  two  separate  and  distinct  offenses. 
Therefore  the  municipality  may  provide  that 
the  same  act  which  is  contrary  to  the  statute 
is  an  offense  against  its  ordinance.  This 
question  has  so  recently  undergone  judicial 
discussion  in  several  cases  that  we  deem  it 
only  necessary  to  cite  the  following,  to 
show  that  the  assignment  of  error  must  be 
sustained:  Burten  v.  Williams,  11  S.  0.  288; 
City  CJouncil  v.  O'Donnell,  29  S.  C.  855,  7  S. 
B.  523,  1  U  R.  A.  e32,  13  Am.  St  Rep.  728; 
Greenville  v.  Kemmis,  58  S.  C.  427,  36  S.  E. 
727,  60  Ia  R.  A.  725;  City  Council  v.  Leop- 
ard, 61  S.  C.  99,  39  S.  E.  248;  State  T.  San- 
ders, 68  S.  0.  192,  47  S.  E.  55. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  Judgment  of  the  mayor  be  af- 
firmed. 


(85  S.  C.  41) 

GREEN  V.  ERVIN  et  al. 

(Supreme  Court  of  South  Carolina.     Feb.  22, 

1910.) 

PaBTNEBSHIP    <8    141^)  —  SOOPK  —  PUBGHASES 
BT   PaBTNBB. 

Where,  pursuant  to  a  partnership  agree- 
ment for  the  operation  of  a  tobacco  warehouse, 
one  of  the  partners  was  authorized  to  purchase 
tobacco  for  speculation,  the  baying  of  such  to- 
bacco was  within  the  apparent  scope  of  the 
partnership,  so  that,  though  the  firm  did  not 
share  in  the  profits  of  the  speculation,  they 
could  not  escape  liability  for  the  tobacco  pur- 
chased by  such  partner  on  the  firm's  credit. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  I  141.*] 

Wood,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County ;  Ernest  Gary,  Judge. 

Action  by  R.  H.  Green  against  F.  P.  Brvln 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Charlton  Du  Rant,  for  appellants.  Davis 
ft  Weinberg,  for  respondent 

GARY,  A.  J.  This  is  an  action  to  recover 
a  balance,  amounting  to  $443.09,  alleged  to 
be  due  for  tobacco  sold  by  the  plaintiff  1o 
the  defendants.  The  facts  are  thus  set  out 
in  the  complaint:  "That  at  all  of  the  times 
hereinafter  mentioned  the  defendants  were 
copartners  doing  business  in  the  town  of 
Manning,  under  the  firm  name  and  style  of 
People's  Warehouse  Company.  That  on  or 
about  the  17th  day  of  September,  1907,  at  the 
farm  of  the  plaintiff  in  said  county,  the 
plaintiff  sold  to  the  said  defendants,  and  said 
defendants  purchased  of  this  plaintiff,  6,189 
pounds  of  tobacco,  at  and  for  the  price  of  $19 
per  100  pounds,  said  sale  and  purchase  being 
made  for  and  by  one  B.  M.  Hardy,  the  de- 
fendants' agent;  the  purchase  price  to  be 
paid  plaintiff  by  defendants  upon  sale  of  to- 
bacco upon  defendants'  warehouse  floor.  That 
6,806  pounds  of  said  tobacco  was  ungraded, 
and  1,287  potmds  .thereof  was  graded.    That 


in  accordance  with  Instructions  of  defend- 
ants' said  agent,  plaintiff  delivered  at  a  pads 
or  grading  house^  upon  the  place  of  defend- 
ants' said  agent,  where  plaintiff  was  inform- 
ed and  believes  the  defendants  were  having 
their  ungraded  tobacco  graded,  the  said  6,- 
806  pounds  of  ungraded  tobacco,  and  plaintiff 
delivered  upon  the  floor  of  defendant's  ware- 
house In  Manning  the  said  1*287  pounds  of 
graded  toto.cco,  for  which  the  defendants  on 
the  20th  day  of  September,  1907,  paid  plain- 
tiff under  the  terms  of  the  aforesaid  con- 
tract, the  sum  of  $244.58.  That  thereafter, 
plaintiff  is  informed  and  believes,  the  defend- 
ants, because  of  insufficient  force  for  the 
rapid  handling  and  grading  of  the  great  quan- 
tity of  tobacco  upon  its  said  agent's  floor, 
permitted  a  large  quantity  of  said  ungraded 
tobacco  to  spoil  and  rot,  and  thereby  material- 
ly reduced  its  market  value,  and  upon  learu- 
ing  these  facts  the  defendants  repudiated  the 
contract  of  their  said  agent,  and  endeavored 
to  induce  him  to  throw  the  tobacco  so  ruined 
back  on  the  plaintiff,  which  said  agent  de- 
clined to  do.  That  thereafter,  plaintiff  is  in- 
formed and  believes,  the  defendants'  said 
agent,  upon  the  defendants  positively  refus- 
ing to  receive  any  more  of  said  tobacco,  and 
positively  refusing  to  pay  for  same,  di8pose4l 
of  it  as  beet  he  could.  In  its  damaged  condi- 
tion, for  the  account  of  the  defendants,  and 
from  time  to  time  paid  plaintiff  sums  of  mon- 
ey, aggregating  $773.89,  including  $1  paid 
plaintiff  at  the  time  of  sale  to  bind  the  trade. 
That  the  total  contract  price  for  said  tobac- 
co was  $1,461.51,  upon  which  the  defendants 
are  entitled  to  credits^  aggregating  $1,018.42, 
leaving  a  balance  of  $443.09  due  and  owing 
the  plaintiff  by  the  defendants,  which  they 
refuse  and  decline  to  pay."  The  defendants 
denied  all  these  allegations,  except  the  fact 
of  partnership  between  the  defendants.  The 
Jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  claimed,  whereupon  the 
defendants  made  a  motion  for  a  new  trial, 
which  was  refused.  The  defendants  appealed 
upon  several  exceptions,  but  they  all  depend 
upon  the  question  whether  there  was  any  tes- 
timony tending  to  show  that  the  party  who 
purchased  the  tobacco  was  the  agent  of  the 
defendants  for  that  purpose. 

F.  P.  Ervln,  one  of  the  defendants,  thus 
testified  as  to  the  terms  of  the  partnership: 
*'Q.  What  was  your  agreement  at  the  time  of 
forming  this  partnership?  A.  We  were  to 
conduct  a  tobacco  warehouse  business,  as  I 
have  explained.  Q.  What  agreement  as  to 
the  amount  of  purchases?  A.  Tobacco  should 
be  purchased  on  the  warehouse  floor,  no  to- 
bacco to  be  bought  In  the  country  in  the 
name  of  certain  of  us.  When  we  instructed 
Mr.  Mcintosh  to  take  care  of  the  floor  and 
books  at  the  time,  at  the  beginning  of  the  sea- 
son, there  is  little  demand,  as  it  don't  amount 
to  more  than  four  or  flve  hundred  dollars* 
and  we  asked  him  to  care  for  it  as  a  ware- 
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honseman  should.  The  management  was  left 
entirely  with  Mr.  Mcintosh."  W.  K.  Mcin- 
tosh testified  as  follows;  *'Q.  These  accounts 
there,  were  they  known  to  your  partners  that 
you  were  buying  for  speculation?  A.  Ob, 
yes,  sir;  that  was  our  agreement  when  we 
went  into  the  business.  I  could  do  it  for 
speculation,  if  I  wanted  ta  They  were  shar- 
ing none  of  the  profits,  but  got  charges  like 
anybody  else.  Q.  That  was  all  that  they  got 
out  of  it?  A.  That  was  everything.  ♦  ♦  ♦ 
Q.  Do  you  mean  to  say  that  they  knew  that 
you  were  going  into  the  side  business?  A. 
Tes,  sir;  they  knew  I  was  going  to  buy  for 
q>ecu]ation.  Q.  And  permitted  it  to  be  done 
and  agreed  to  it?  A.  It  seems  like  they  did." 
This  testimony  tends  to  show  that  the  pur- 
diase  of  tobacco  for  speculation  by  W.  K. 
Mcintosh,  a  member  of  the  firm,  was  in  pur- 
suance of  the  agreement  entered  into  by  those 
composing  the  partnership,  for  the  purpose 
of  increasing  the  business  of  the  firm,  as  they 
received  their  commission  on  all  tobacco  pur- 
chased by  Mcintosh.  The  buying  of  tobacco 
in  the  country  was  therefore  within  the  ap- 
parent scope  of  the  partnership ;  and,  although 
the  testimony  tended  to  show  that  the  firm 
was  not  to  share  in  the  profits,  and  was  not 
to  be  re^onsible  for  purchases  made  by  Mc- 
intosh, they  cannot  escape  liability  by  an 
agreement  to  that  effect  This  is  concluslTO- 
ly  shown  by  the  case  of  Williams  v.  Tolbert, 
76  S.  C.  211,  56  S.  E.  90&  See,  also,  Rucker 
Y.  Smoke,  37  &  C.  377,  16  S.  m  40,  84  Am. 
St  Rep.  758;  Reynolds  v.  Wltte,  13  S.  0.  5. 
36  Am.  Rep.  678 ;  Hutchison  t.  Real  Estate 
Co.,  65  S.  C.  75,  43  S.  E.  2d5;  MitcheU  v. 
Leech,  69  S.  a  413,  48  S.  E.  290,  66  L.  R.  A. 
723»  104  Am.  St  Rep.  811;  and  Brown  v. 
T^  Ca,  82  S.  a  173»  63  S.  E.  744.  There  was 
also  testimony  tending  to  show  that  the  de- 
fendant ratified  the  acts  of  the  party  who 
purchased  the  tobacco  ftom  the  plaintiff  as 
their  agent 

The  exceptions  are  therefore  overruled. 

Judgment  affirmed. 

WOODS,  J.  (dissenting).  The  only  issue 
in  this  case  was  whether  Hardy  bought  the 
tobacco  from  plaintiff  as  the  agent  of  de- 
fendant warehouse  company,  or  for  himself 
and  others.  The  plaintiff  testified  that  Hardy 
represented  himself  to  be  the  agent  of  the 
People's  Warehouse  Company.  This  evidence 
was  admitted  by  the  court,  on  condition  that 
the  plaintiff  should  be  able  to  produce  evidence 
of  ratification  by  the  defendants.  At  the  close 
of  the  testimony  a  motion  was  made  to  strike 
oat  this  evidence  and  direct  a  verdict  The 
circuit  judge  properly  refused  the  motion, 
on  the  ground  that  it  was  for  the  jury  to  say 
whetiier  the  representations  of  Hardy  had 
been  ratified  by  the  defendants.  Thereafter 
the  defendant  submitted  the  request  to  charge 
''that  the  declarations  of  an  agent  are  not 
evidence  of  agency,  unless  ratified  by  prin- 


cipal." This  instruction  was  not  given  to 
the  jury,  as  requested,  nor  in  substance.  It 
seems  to  me  that  the  failure  to  give  it  was 
an  important  omission,  quite  injurious  to 
the  defendant,  and  on  account  of  this  vital 
error  there  should  be  a  new  trial. 


THWBAT  V.  ATLANTIC  COAST  LINE 

R.  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  23, 

1910.) 

1.  Constitutional  Law  (S§  206,  247,  303*)— 
Due  Pbocess  of  Law  —  Regulation  of 
Railroads. 

Act  March  25,  1901  (24  St  at  Large,  p. 
671),  imposlDg  a  penalty  on  railroad  companies 
for  delay  in  transporting  freight,  does  not  con- 
travene Const.  U.  S.  Amend.  14,  §  1.  prohibit- 
inj^  states  from  making  any  law  abridging  the 
privileges  or  immunities  of  citizens,  or  depriv- 
ing  any  person  of  property  without  due  process 
of  law,  or  denying  the  equal  protection  of  the 
law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  fS  206,  247,  303.*] 

2.  Cabbiebs  (S  23*)~Statutobt  RjBoxn:«ATiON8 
—Penalties— Delay  in  Tbanspobtation— 
(donstitutionalitt. 

Act  March  25,  1904  (24  St.  at  Large,  p. 
671),  imposing  a  penalty  on  railroad  companies 
for  delay  in  transporting  freight,  is  not  uncon- 
stitutional as  contrary  to  public  policy  on  the 
ground  that  it  promotes  dishonesty. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  23.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkeley  County;  R.  C.  Watts,  Judge. 

Action  by  W.  D.  Thweat  against  the  Atlan- 
tic'Coast  Line  Railroad  Ck)mpany.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

OctaviuB  Cohen,  for  appellant  John  O. 
Edwards,  for  respondent 

JONES,  C.  J.  Plaintiff  recovered  Judg- 
ment in  the  magistrate's  court  against  de- 
fendant for  $70.24  penalties  for  the  delay  in 
the  transportation  of  fertilizers  from  Charles- 
ton, S.  C,  to  Bonneau,  S.  C.»  as  proyided  in 
the  penalty  statute.  24  St  at  Large,  p.  671. 
On  appeal  to  the  circuit  court  the  judgment 
was  affirmed. 

The  main  question  raised  in  this  appeal  is 
whether  the  said  penalty  statute  violates 
section  1  of  the  fourteenth  amendment  of  the 
federal  Constitution.  This  question  has  been 
r^eatedly  ruled  against  appellant's  conten- 
tion. Sanford  v.  Seaboard  Air  Line  Railroad, 
79  S.  C.  519,  61  S.  B.  74 ;  McCutchen  v.  At- 
lantic Coast  Line,  81  S.  C  71,  61  S.  a  1108 ; 
Farrell  v.  Railroad  Co.,  82  S.  C.  414,  64  S. 
E.  22a 

The  contention  that  the  statute  Is  uncon- 
stitutional because  contrary  to  public  policy, 
in  that  it  puts  a  premium  upon  dishonesty, 
is  without  merit  The  design  of  the  statute 
is  to  effectuate  an  important  public  purpose 
in  compelling  railroads  as  carriers  of  freight 
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to  perform  the  duty  which  they  owe  to  the 
public  to  transport  and  deliver  freight  with- 
in a  'reasonable  time.  McCutchen  ▼.  Rail- 
road Co.,  supra. 

The  judgment  of  the  circuit  court  1b  af- 
firmed. 


(85  s.  c.  78) 

KNIGHT  V.  SOUTHERN  R.  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  24, 

1910.) 

1.  Cabbiebs  (§  140*)— Cabriage  of  Goods— 
Tebuination  of  Relation  —  Subsequent 
Liability. 

The  liability  of  a  railroad  company  as  car- 
rier ceases  when  the  ^oods  are  ready  for  deliv- 
ery at  destination,  and  the  consignee  has  bad  a 
reasonable  time  within  which  to  remove  them, 
after  which  the  company's  liability  as  ware- 
houseman begins,  rendering  It  liable  only  for 
loss  resulting  from  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  609-616 ;   Dec.  Dig.  §  140.*] 

2.  Cabbiebs  (§  146*)— Cabbiaqe  of  Goods- 
Termination  OF  Relation  —  Abbival  at 
Destination— Reasonable  Time  fob  Re- 
moval—Question of  Fact  ob  Law. 

Ordinarily  what  is  a  reasonable  time  with- 
in which  a  consignee  must  remove  goods  ready 
for  delivery  by  tne  carrier  before  the  carrier's 
liability  as  a  warehouseman  only  begins  is  a 
question  for  the  jury;  but.  when  the  facts  are 
undisputed  and  are  susceptible  of  but  one  infer- 
ence, it  is  a  question  of  law  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  146.*] 

8.  Cabbiebs  (§  140*)— Tebmination  of  Rela- 
tion— Rbabonable  Time  fob  Removal  of 
Goods. 

Where  the  only  reason  why  goods  ready  for 
delivery  by  a  carrier  were  not  removed  before 
destroyed  by  fire  was  because  the  consignee 
wished  to  have  the  bill  of  lading  when  he  paid 
the  freight,  and  had  not  received  it  from  the 
consignor  although  he  had  written  for  it  several 
times,  a  reasonable  time  for  removal  had  elapsed 
where  the  goods  had  remained  in  the  depot  some 
weeks  after  arrival,  and  the  consignee,  about  a 
week  before  the  fire,  had  knowledge  of  their 
arrival,  and  the  carrier's  only  liability  was  that 
of  a  warehouseman. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {§  609-616;    Dec.  Dig.  |  140.*] 

4.  Cabbiebs  (§  134 ♦)  — Custom  to  Extend 
Liabilitt  as  Cabbieb— Evidence. 

Evidence  held  not  to  show  a  custom  extend- 
ing a  railroad's  liability  as  common  carrier  for 
goods  ready  for  delivery  at  destination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  f  134.*] 

5.  Cabbiebs  (§  140*)— Tebmination  of  Rela- 
tion—Necessitt  FOB  Notice  to  Consignee. 

A  carrier  need  not  give  notice  that  goods 
must  be  removed  within  a  particular  time,  nor 
that  a  charge  will  be  made  for  storage  unless 
they  are  promptly  removed,  before  its  liabili^ 
as  insurer  will  cease. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  140.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County ;   R.  C.  Watts,  Judge. 

Action  by  A.  W.  Knight  against  the  South- 
em  Railroad  Company.  Judgment  of  nonsuit, 
and  plaintiff  appeals.     Affirmed. 


Wyman  &  Henderson^  for  appellant.  X 
F.  Carter,  for  respondent. 

JONES,  a  J.  The  plaintiff  sued  to  recov- 
er of  defendant  as  a  common  carrier  for  loss 
of  goods  destroyed  by  fire  while  in  the  depot 
at  Bamberg,  S.  C,  and  for  the  statutory 
penalty  for  failure  to  adjust  the  loss  within 
the  time  required  by  law.  Upon  the  trial 
Judge  Watts  granted  nonsuit  upon  the  ground 
that  the  defendant  was  not  liable  as  common 
carrier  upon  the  evidence,  under  the  author- 
ity of  Murphy  v.  Southern  Railway,  77  S.  C. 
76,  57  S.  E.  664. 

The  first  exception  raises  the  question  that 
the  court  erred  In  not  submitting  to  the  Jury 
to  determine  whether  a  reasonable  time  had 
elapsed  for  removal  by  the  consignee  after 
arrival  of  the  goods  and  before  their  destruc- 
tion by  fire.  The  evidence  was  that  the  goods 
remained  In  the  depot  "some  weeks"  after 
arrival,  and  that  plaintiff  **about  a  week  or 
such  a  matter"  before  the  Are  had  knowl- 
edge of  their  arrival.  The  general  rule  Is 
thus  declared  In  Murphy  v.  Railway,  77  S.  C. 
78,  57  9.  E.  665:  "The  authorities  In  this 
state  establish  that  the  liability  of  a  railroad 
company  as  carrier  ceases  when  the  goods 
are  ready  for  delivery  at  the  place  of  desti- 
nation and  the  consignee  has  a  reasonable 
time  within  which  to  remove  the  goods,  aft- 
er which  the  company's  liability  as  warehouse- 
man begins,  and  that  as  warehouseman  It  is 
liable  only  for  loss  resulting  from  negligence." 
Spears  &  Colton  v.  Railway,  11  S.  O.  158; 
Brunson  v.  Railway,  76  S.  C.  13,  56  S.  B.  538, 
9  L.  R.  A.  (N.  S.)  577 ;  Fleishman-Morris  Co. 
V.  Railway,  76  S.  a  237,  56  S.  B.  974,  9  L. 
R.  A.  (N.  S.)  519.  In  Murphy's  Case  the 
goods  were  destroyed  by  fire  seven  days  aft- 
er the  arrival.  Plaintiff  had  notice  of  ar- 
rival and  failed  to  remove.  The  court  held 
in  effect  that  a  reasonable  time  for  removal 
had  elapsed,  and  there  was  no  liability  as 
common  carrier.  Ordinarily,  it  Is  for  the 
jury  to  determine  what  is  a  reasonable  time ; 
but  when  the  facts  are  undisputed,  and  are 
susceptible  of  but  one  Inference,  as  In  this 
case,  the  court  may  determine  as  matter  of 
law  what  is  a  reasonable  time  within  which 
the  consignee  should  remove  goods  ready  for 
delivery  by  the  carrier.  Much  less  than  sev- 
en days  has  been  held  reasonable  time.  Unitp 
ed  Fruit  Co.  v.  N.  Y.  &  B.  Tran^ortation  Co., 
104  Md.  567,  65  Atl.  415,  8  L.  R,  A.  (N.  S.) 
240;  10  Am.  &  Eng.  Ann.  Cas.  437;  Hutchin- 
son V.  U.  S.  Express  Co.,  63  W.  Va.  128,  59 
S.  E.  949,  14  L.  R.  A.  (N.  S.)  893.  In  this 
case  there  was  no  evidence  that  any  act  of  the 
carrier  or  any  vis  major  prevented  removal ; 
on  the  contrary,  it  appears  that  the  only  rea- 
son that  the  goods  were  not  removed  was 
that  plaintiff  wished  to  have  the  bill  of  lad- 
ing when  he  paid  the  freight,  and  that  he 
had  not  received  such  bill  of  lading  from 
I  the  consignor,  although  he  had  several  times 
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written  for  the  same.    We  find  no  error  In 
the  ruling  of  the  court  In  this  regard. 

The  remaining  exception  charges  error  In 
granting  the  nonsuit  because  there  was  evi- 
dence tending  to  show  a  custom  between 
plaintiff  and  defendant  whereby  the  liability 
of  the  defendant  as  common  carrier  and  in- 
surer was  extended.  All  the  testimony  on 
this  point  Is  contained  In  the  following  ex- 
tract: "Q.  In  regard  to  the  business  trans- 
action between  yourself  and  the  Southern 
Railway  Company,  did  you  have  any  special 
custom  or  usage  with  tiiem  as  to  the  time 
when  your  remove  your  goods  from  the  de- 
pot? A.  Tbey  did  not  require  any  special 
time  for  the  removal  of  them.  Q.  Now,  had 
they  allowed  you  to  leave  goods  there  from 
time  to  time — ^how  many  years  previous  to 
the  loss  of  those  goods  had  you  been  leaving 
your  goods  at  the  depot,  as  shipments  came 
in  there?  Mr.  Carter:  May  It  please  the 
court,  Is  that  competent?  The  Court:  Not 
for  years  before.  A.  I  bad  been  leaving  them 
there  for  two  or  three  weeks.  Q.  How  many 
times  had  they  allowed  you  to  leave  your 
goods  In  the  depot?  A.  I  don't  remember; 
but  It  must  have  been  several  times.  Q.  Did 
you  not  consider  that  these  goods  were  In  the  i 
hands  of  the  railway  company  as  a  common 
carrier?  A.  I  most  certainly  did.  Mr.  Car- 
ter: May  It  please  the  court,  I  think  this  Is 
Incompetent  The  Court:  *Let  him  state  the 
facts,  Mr.  Wyman.  Q.  Previous  to  the  time 
you  lost  these  goods,  was  it  ever  required  of 
yon  on  the  part  of  the  railroad  company's 
agent  to  pay  storage  charges?  A.  No,  sir. 
Q.  You  never  had  to  pay  storage  charges? 
A.  Mo,  sir."  We  do  not  think  there  is  any- 
thing in  the  above  tending  to  show  the  ex- 
istence of  a  custom  extending  the  defendant's 
liability  as  a  common  carrier  and  Insurer, 
aldiough  it  may  tend  to  show  that  defendant 
on  several  occasions  before  had  held  plain- 
tllTs  goods  as  warehouseman  without  chargiB. 
It  to  not  Incumbent  on  the  carrier  to  give  no- 
tice that  goods  must  be  removed  in  a  XMrtlco- 
lar  time,  or  to  give  notice  that  a  charge  will 
be  made  for  storage  unless  the  goods  are 
promptly  removed  before  its  liability  as  In- 
surer can  cease.  This  conclusion  is  not  In 
conflict  with  the  decision  In  McCoy  v.  At- 
lantic Coast  Line  Railway  Co.,  84  S.  C.  62,  65 
&  E.  939.  In  that  case  the  baggage  wiilch 
arrived  at  Sumter,  the  terminal  station,  on 
Thursday  night,  February  21st,  was  destroy- 
ed by  fire  on  Sunday,  February  21th,  and 
there  was  evidence  tending  to  show  that 
plaintiff  therein  was  a  traveling  salesman  go- 
ing in  and  out  of  Sumter  as  his  headquar- 
ters, and  that  It  was  the  custom  for  the  rail- 
road company  to  hold  the  trunk  at  the  de- 
pot for  retransportation  as  baggage.  Under 
these  circumstances,  the  court  held  a  charge 
not  erroneous  which  submitted  to  the  Jury  to 
determine  whether  there  was  such  a  custom, 
and  what  effect  should  be  given  to  it  in  de- 


termining whether  the  railroad  company  was 
liable  as  common  carrier  or  as  warehouse- 
man. Neither  the  Issues  as  made  on  the 
trial  under  the  pleadings  nor  the  exceptions 
require  us  to  consider  whether  the  liability 
of  defendant  as  warehouseman  should  have 
been  submitted  to  the  jury. 

The  judgment  of  the  circuit  court  \b  af- 
firmed. 

HTDRICE,  J.  I  concur  on  the  ground 
that  the  points  raised  by  the  exceptions  are 
untenable,  as  shown  by  the  opinion  of  the 
CHIEF  JUSTICE,  and  because  the  excep- 
tions do  not  raise  the  point  that  the  circuit 
court  erred  In  not  submitting  to  the  jury  the 
question  of  the  defendant's  liability  as  ware- 
houseman. I  think  the  cases  cited  by  the 
CHIEF  JUSTICE,  especially  the  Brunson  and 
Fleishman  Cases,  show  that  the  plaintiff 
made  out  a  prima  facie  case  under  the  plead- 
ings and  evidence  against  the  defendant  as  a 
warehouseman,  and  that  it  was  error  to  grant 
the  nonsuit;  but,  as  the  exceptions  do  not 
raise  that  point,  the  judgment  must  be  af- 
firmed. 


(86  s.  c.  eo) 

BURRIS  V.  AUSTIN  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  23, 

1910.) 

Reoistebs  of  Deeds  (§  7*)— LiIabilitt  on  Of- 
ficial   Bond— NEGLIQENCB>— CONTBIBUTOBT 

Negligence. 

In  an  action  on  the  official  bond  of  the 
former  register  of  mesne  conveyances,  for  neg- 
ligence in  failing  to  record  an  original  chattel 
mortgage  for  a  larger  sum  than  $100,  in  the 
manner  required  by  law,  a  negligent  act  of  the 
mortgagee,  after  delivery  of  the  mortage  to  the 
register,  would  estop  the  mortgagee  from  recov- 
ering damages,  where  it  was  the  direct  and 
proximate  cause  of  the  failure  of  the  register  to 
record  the  mortgage  in  the  manner  required. 

[Ed.  Note.— For  other  cases,  see  Registers  of 
Deeds,  Cent  Dig.  §§  15.  16;   Dec  Dig.  §  ?.♦] 

Appeal  from  Common  Pleas  Circuit  Court  of 
Greenville  County;  C.  C.  Featherstone,  Spe- 
cial Judge. 

Action  by  R.  A.  Burrls  against  Willis  V. 
Austin  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Martin  &  Martin  and  Haynesworth,  Patter- 
son &  Blythe,  for  appellants.  Wilton  H. 
Earie,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages upon  the  ofi^dal  bond  of  the  defendant 
W.  V.  Austin,  formerly  register  of  mesne  con- 
veyances for  Greenville  county,  and  the  de- 
fen4ant  the  United  States  Fidelity  &  Guar- 
anty Company,  as  surety  on  said  bond,  for 
alleged  negligence  on  the  part  of  said  regis- 
ter in  falling  to  record  a  chattel  mortgage  for 
a  larger  sum  than  $100,  in  the  manner  pro- 
vided by  law.     The  defendants  denied  the 
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allegations  of  the  complaint,  and  set  up 
the  defense  of  contributory  negligence.  On 
the  15th  of  July,  1904,  G.  U  Burris  sold  to 
Erwin  &  Ballard/  a  bowling  outfit  for  $210, 
and  to  secure  the  payment  of  this  sum  they 
executed  eight  notes,  each  for  the  sum  of 
$26w25,  and  a  mortgage  on  said  bowling  al- 
ley.  C  Jm  Burris  shortly  thereafter,  car- 
ried the  mortgage  to  the  said  register,  who 
instead  of  recording  the  mortgage,  as  is  re- 
quired by  law  where  the  amount  secured  is 
more  than  $100,  indexed  it  for  $26.25,  the 
amount  of  one  of  said  notes.  The  following 
indorsement  appears  upon  the  mortgage: 
"For  value  received  I  hereby  transfer  the 
within  note  and  mortgage  to  R.  A.  Burris, 
without  recourse  on  me,  this  January  23, 
1005.  C.  L.  Burris.  In  presence  of  J.  A. 
Comer."  At  the  close  of  the  testimony,  on 
motion  of  the  plaintifTs  attorneys,  his  honor 
the  presiding  judge  directed  the  foreman  of 
the  Jury,  to  come  forward  and  sign  a  verdict, 
in  favor  of  the  plaintiff  for  $183,  and  from 
the  judgment  entered  thereon  the  defendant 
appealed. 

The  pivotal  question  in  the  case  is  wheth- 
er there  was  error  on  the  part  of  his  honor 
the  presiding  judge  in  directing  a  verdict, 
on  the  ground  that  contributory  negligence 
does  not  constitute  a  defense  In  this  action. 
The  rule  Is  thus  stated  in  23  A.  &  B.  Enc.  of 
Law,  879:  "It  has  been  said  that  If  the  re- 
sult complained  of  would  have  followed, 
notwithstanding  their  [public  officer's]  mis- 
conduct, or  if  the  injured  party  himself  con- 
tributed to  the  result  in  any  degree  by  his 
own  fault  or  neglect,  they  cannot  be  held  re- 
sponsible." (Of  course  it  would  be  neces- 
sary for  the  act  of  the  injured  party,  to  con- 
tribute to  the  result,  as  a  proximate  cause 
of  the  injury.)  In  the  case  of  Lick  v.  Mad- 
den, 36  CaL  a06,  95  Am.  Dec.  175,  it  ¥ras 
held  that  a  clerk  of  court  is  bound  to  issue 
writs  of  attachment,  in  the  order  in  which 
they  are  demanded;  but,  if  the  party  who 
makes  the  prior  demand  is  not  in  attendance 
to  receive  his  writ  when  ready,  the  clerk  is 
not  bound  to  delay  the  issuing  of  other  writs 
against  the  same  party,  which  may  have 
been  demanded  in  the  meantime.  The  reason 
assigned  by  the  court  in  that  case  is  as  fol- 
lows: '^That  public  officers  should  be  held 
to  a  faithful  performance  of  their  official  du- 
ties, and  made  to  answer  in  damages  to  all 
persons  who  may  have  been  injured  through 
their  malfeasance,  omission,  or  neglect,  to 
which  the  persons  injured  have  in  no  re- 
spect contributed,  cannot  be  denied.  But  it 
is  equally  true  that  if  the  result  complained 
of  would  have  followed,  notwithstanding 
their  misconduct,  or  If  the  injured  party  him- 


self contributed  to  the  result  in  any  degree 
by  his  own  fault  or  neglect,  they  cannot  be 
held  responsible.  If  the  position  of  the  in- 
jured party  would  have  been  just  the  same 
bad  not  the  alleged  misconduct  occurred,  he 
has  no  legal  ground  of  complaint;  and,  if  his 
own  conduct,  or  the  conduct  of  his  attorney, 
contributed  to  the  result,  he  is  in  pari  de- 
licto, and  the  law  leaves  him  where  it  finds 
bim."  In  the  case  of  Stemberger  v.  Mc- 
Sween,  14  S.*  C.  35,  the  court  had  under  con- 
sideration the  statute  relative  to  the  record- 
ing of  agricultural  liens;  and,  after  ruling 
that  it  was  necessary  for  the  lien  to  be  In- 
dexed, and  that  it  should  remain  in  the  of- 
fice of  the  register  after  it  was  filed,  held, 
further,  that  the  lienee,  who  removed  the  in- 
strument of  writing  from  said  office,  even 
with  the  consent  of  the  register,  was  estop- 
ped from  claiming  tliat  there  was  a  com- 
pliance with  the  requirement  of  the  statute 
relative  to  the  recording  of  such  liens.  Ap- 
plying this  principle  to  the  case  under  con- 
sideration, we  fail  to  see  why  a  negligent 
act,  on  the  part  of  the  mortgagor,  after  de- 
livery of  the  mortgage  to  the  raster,  would 
not  estop  the  mortgagee  from  recovering 
damages,  if  such  negligence  was  the  direct 
and  proximate  cause  of  the  failure,  on  the 
part  of  the  register,  to  record  the  mortgage 
in  the  manner  required  by  law. 

The  testimony  of  the  plaintiff,  and  that  of 
the  defendants  was  conflicting,  but  the  tes- 
timony of  the  defendants  tends  to  show  that 
the  action  of  the  presiding  judge  was  preju- 
dicial to  their  rights.  We  will  not,  however, 
undertake  to  discuss  the  testimony  to  show 
this  fact,  as  it  will  be  necessary,  to  remand 
the  case  for  a  new  trial. 

There  is  one  other  matter  about  which  the 
court  deems  it  necessary  to  say  a  few  words. 
The  plaintiff's  attorney  has  argued  the  ques- 
tion presented  by  the  exceptions  as  if  C.  L. 
Burris  was  the  agent  of  the  plaintiff  wh^i  be 
delivered  the  mortgage  to  the  register.  The 
mortgage  showed  upc^n  the  face  that  C  L. 
Burris  was  the  mortgagee,  and,  the  record 
is  to  the  effect  that  the  assignment  was  not 
made  by  G.  L.  Burris  to  R.  A.  Burris  until 
the  23d  of  January,  1005.  Furthermore,  the 
defendant  Austin  testifies  that  he  did  not 
know  C.  li.  Burris  sustained  any  other  rela- 
tion to  the  transaction  than  that  of  mort- 
gagee, thus  showing  that  it  could  not  be  as- 
sumed that  such  agency  existed,  and  there- 
fore that  testimony  as  to  this  fact  should,  at 
least,  have  been  submitted  to  the  jury. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  triaL 
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PABAIB  ▼.  CAROLINA  MUX.  FIRS  INS. 

CO. 

(Sapreme  Court  of  South  Carolina.     Feb.  22, 

1910.) 

ItfBURAifcm  0[  71*)— Mutual  Cokpary—Iit- 

BOLVKNOT— SbT-OIV. 

Before  a  mutual  insurance  comiMiny  was 
taken  chtiTge  of  by  a  receiver,  intervener  was 
credited  wit!h  a  partial  lose,  no  part  of  which 
was  ever  paid  to  him  In  cash.  After  the  receiver 
was  appointed,  he  levied  an  assessment  against 
intervener's  poli<nr  of  $25.74.  and  from  the  as^ 
sets  collectea  declared  a  dividend  of  15  per  cent. 
ffeld,  that  intervener  was  not  entitled  to  have 
the  assessment  levied  against  liim  set  off  against 
his  loss  claim,  and  to  have  his  dividend  figured 
on  the  balance,  but  that  the  receiver  properly 
deducted  the  assessment  from  the  dividend  and 
remitted  the  balance,  under  the  rule  that  a  pol- 
icy holder  of  an  insolvent  insurance  company 
cannot  set  off  debts  due,  claims  for  losses,  etc., 
against  a  receiver's  claim  for  assessment 

[Ed«  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  I  71.*] 

Appeal  from  Common  Pleas  drcalt  Court 
of  Spartanburg  County;  T.  S.  Sease,  Judge. 

Action  t^  J.  H.  Parris  against  the  Caro- 
lina Mutual  Fire  Insurance  Company,  in 
which  J.  H.  Banks,  a  creditor,  claimed  the 
rig^t  to  set  off  a  credit  for  losses  against  an 
assessment  levied  by  the  company's  receiver. 
From  an  adverse  decree^  Banks  appeals.  Af- 
firmed. 

Grier  A  Vtak^  for  appellant  J.  W.  Nash, 
for  respondeat 

GARY,  A.  X  This  appeal  involves  the 
right  of  set-off.  The  facts  are  thus  stated  In 
the  decree  of  his  honor  the  circuit  Judge: 
*This  was  an  application  by  Mr.  J.  H.  Banks 
to  review  the  correctness  of  a  proceeding  by 
the  recelyer  for  Carolina  Mutual  Fire  Insur- 
ance ComiMUiy.  Mr.  Banks  held  a  policy,  No. 
5247,  in  the  defunct  company  for  $1,145.  In 
November,  1907,  he  had  a  partial  loss,  which 
was  adjusted  at  $190  on  November  28,  1907. 
The  policy  continued  in  force,  and  Mr.  Banks 
paid  subsequent  assessments.  The  company 
gave  him  credit  on  its  books  for  the  $190, 
none  of  which  was  ever  paid  in  cash.  On 
May  1,  1908,  the  assessment  of  $5.72  levied 
at  that  time  was  not  paid  by  Mr.  Banks,  but 
was  charged  to  him  on  the  books  of  the  com- 
pany, reducing  the  indebtedness  of  the  com- 
pany to  him  to  $184.28.  The  matter  stood 
in  this  condition  until  the  company  was  plac- 
ed in  the  hands  of  the  receiver  In  June,  1908. 
After  the  company  went  into  the  hands  of  a 
receiyer,  he  set  about  collecting  the  assets 
of  the  concern,  levied  an  assessment  under 
order  of  court  to  cover  deficiencies,  and  has 
taken  in  enough  money  to  pay  out  a  15  per 
cent  diyidend,  which  would  amount  on  the 
claim  of  $184.28  to  $27.64.  The  receiver's  as- 
sessment levied  against  this  policy  is  $25.74. 
The  receiver,  in  remitting  the  dividends,  de- 
ducted this  $25.74  from  the  $27.64,  and  re- 


mitted to  Mr.  Banks  $1.90.  Mr.  Banks  ques- 
tions the  correctness  of  this,  claiming  that 
the  $25.74  ought  to  have  been  deducted  fram 
the  $184.28,  and  he  ought  to  have  had  15 
per  cent  on  the  balance,  which  would  be 
$23.77.  onie  abore  state  of  facts  was  submit- 
ted to  me  in  writing  by  agreement  for  my 
determination." 

The  circuit  Judge  sustained  the  action  of 
the  receiver,  and  the  petitioner  appealed  on 
the  ground  *that  whatever  amount  the  peti- 
tioner was  due  the  defendant  company  should 
have  been  deducted  from  the  amount  due  by 
the  defendant  company  to  him,  and  the  peti- 
tioner was  entitled  to  dividends  on  the  bal- 
ance between  the  two  accounts."  "As  every 
member  of  a  mutual  Insurance  company  is  an 
Insurer,  as  well  as  a  party  insured,  and  the 
premiums  constitute  a  fund  for  the  benefit 
of  all  the  creditors,  out  of  which  the  insured 
is,  in  case  of  the  insolvency  of  the  company, 
entitled  only  to  a  pro  rata  dividend,  where 
his  policy  has  matured  before  the  adjudica- 
tion of  Insolvency,  it  follows  that  a  member 
who  has  suffered  a  loss  under  his  policy  can- 
not, upon  the  company's  subsequently  be- 
coming insolvent,  set  off  the  amount  of  such 
loss,  in  an  action  against  him  on  his  premium 
note;  nor  can  the  holder  of  an  unmatured 
policy  in  an  insolvent  company  set  off,  in  an 
action  on  his  premium  note,  the  amount  of 
the  unearned  premiums  paid  by  him,  or  the 
value  of  his  policy,  supposing  that  such 
amounts  can  be  ascertained.  Nor  in  such  an 
action  can  the  dividend  declared  by  the  re- 
ceiver of  the  insolvent  company  be  used  as  a 
set-off."  21  Enc.  of  Law,  801,  803.  "The 
member  cannot  set  off,  as  against  his  liabil- 
ity on  a  premium  note,  any  claim  he  may 
have  against  the  company  for  a  loss  under 
his  policy,  nor  for  damages  or  unearned  pre- 
miums to  which  he  is  entitled,  by  reason  of 
the  cancellation  of  his  policy,  due  to  the  in- 
solvency of  the  company  The  member  can- 
not set  off  the  reserve  value  of  an  endow- 
ment policy,  nor  a  dividend  declared  In  his 
favor.  He  cannot  set  off  against  an  assess- 
ment made  under  order  of  court  the  amount 
which  he  has  paid  under  a  former  assess- 
ment by  the  ofiScers  of  the  company.  He 
must  pay  the  assessment,  and  look  to  the 
dividends  by  the  receiver  on  a  claim  estab- 
lished against  the  company  for  reimburse- 
ment" 22  Cyc.  1425.  "If  a  company  Is  in- 
solvent, then  a  policy  holder  cannot  set  off 
debts  due,  claims  for  losses,  etc.,  against  an 
action  by  the  receiver  to  recover  an  assess- 
ment, but  must  pay  bis  assessment  and  look 
to  the  dividends  for  reimbursement"  2  Coo- 
ley's  Briefs  on  Insurance,  979.  See,  also,  the 
cases  of  Parker  v.  Bank,  58  S.  C.  583,  31  S. 
E.  673,  69  Am.  St  Rep.  888,  and  Efird  v.  Land 
Co.,  55  S.  a  78,  32  S.  E.  758,  897,  in  which 
the  court  says:  "Suppose  every  stockholder 
of  an  insolvent  corporation  had  a  claim 
against  it  equal  to  the  amount  of  his  un- 
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paid  subscription,  anfl  that  there  were  other 
creditors  holding  claims  to  a  much  larger 
amount  than  those  held  by  all  the  stockhold- 
ers. If  the  stockholders  could  set  off  their 
claims  against  the  amounts  due  by  them  up- 
on their  impaid  subscription,  no  other  cred- 
itor would  get  a  cent  upon  his  claim.  This 
would  give  a  preference  to  those  whose  acts 
caused  the  insolvency  of  the  corporation  over 
those  who  had  no  control  in  its  management, 
and  in  no  respect  chargeable  with  its  fail- 
ure." These  authorities  fully  sustain  the 
ruling  of  his  honor  the  circuit  Judge. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(85  s.  c.  M) 

GILLILAND  ft  GAFPNET  v.   SOUTHERN 

RY.  CO. 

(Supreme  Court  of  South  Carolina.     Feb.  21« 

1910.) 

1.  Cabbibbs   (§  203*)  ~  Cabbiaqb   or   Livk 
Stock— Contbacts—What  Law  Govebns. 

Where  a  contract  of  shipment  of  stock  was 
made  in  one  state  and  is  to  be  performed  partly 
in  that  state  and  partly  in  another,  any  ques- 
tion as  to  the  nature,  validity,  and  intei^reta- 
tion  of  the  portion  of  the  contract  relatmg  to 
safe  transportation  from  the  point  of  delivery  to 
the  point  of  destination  would  be  determinable 
under  the  laws  of  the  state  where  it  was  made, 
unless  there  is  evidence  of  an  intention  that  a 
different  law  should  be  applied. 

[Ed.  Note.—For  other  cases,  see  Carriers,  Dec. 
Dig.  §  203.*] 

2.  Cabbiebs  (I      206*)^Cabbiaoe   of  Live 
Stock  — Loss  ob  Injubt  —  Limitation  o7 

LlABnJTT. 

According  to  the  rule  in  Georgia,  under  a 
bill  of  lading  by  which  a  shipper  contracts  that 
he  will  load  and  unload  stock  at  his  own  risk. 
and  feed,  water,  and  attend  them  at  his  own 
expense  and  risk  while  in  the  yards  awaiting 
rtupment,  and  on  the  cars,  or  at  feeding  or 
transfer  points,  or  where  unloaded  for  any  pnr- 

J^ose,  he  cannot  hold  the  carrier  liable  for  in- 
uries  resulting  from  failure  to  properly  load  and 
unload,  or  for  lack  of  feed,  water,  or  attention. 
It  is  the  shipper's  duty  to  load  and  unload  and 
to  snpplv  food,  water,  and  attention,  but  it  is 
the  earner's  duty  to  supply  a  proper  place  to 
unload  and  to  have  proper  protection  for  the 
wtock  and  if  injured  because  unloaded  at  some 
place  provided  by  defendant,  unsuitable  and  un- 
fit therefor,  the  carrier  will  be  resx>onsibIe  for 
injurv  resulting  from  their  being  unloaded  there ; 
that  Deinfi[  as  much  in  its  control  as  the  running 
of  its  trams. 

[EM.    Note.— For   other   cases,   see    Carriers, 
Cent  Dig.  §  928;  Dec  Dig.  |  208.*] 

8.  CoMHEBCB  (ft  8*)— Interstate  Shipments 
^Cabbiage  of  Live  Stock  — What  Law 

GOVEBNS. 

To  the  extent  that  U.  S.  Comp.  St.  Supp. 
1907,  pp.  918^  919,  Supp.  1909,  pp.  1178,  1179, 
§§  1,  ^,  fixes  the  duties  and  liabilities  of  the 
shipper  and  carrier  in  interstate  transportation, 
it  is  obviously  controlling,  and  displaces  any 
state  law  on  the  subject. 
[EM.  Note.— For  other  cases,  see  Commerce, 
Otot  i>ig.  S  5 ;   Dec  Dig.  §  a*] 

4.  Cabbiebs  ({  150*)--Limitation  of  Liabil- 
itt— intebstatb  cohmebce. 

As  to  interstate  commerce,  a  common  car- 
rier cannot  contract  for  exemption  from  liabil- 


ity for  injuries  resulting  from  his  own  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  654-669 ;  Dec  Dig.  i  150.*] 

5.  Cabbiebs  (§.228*)— Injubt  to  Stock— Ex- 
emption    FBOIC     LlABUJTT  —  BUBDEN     OF 

Pboof. 

Under  a  contract  for  interstate  shipment 
of  stock  exempting  the  carrier  from  its  usual 
liability,  the  burden  is  on  it  to  exempt  itself  by 
showing  that  injury  thereto  resulted,  not  from 
its  negligence,  but  from  the  breach  of  contract 
or  negligence  of  the  owner  or  shipper. 

[Ed.  Note. — For  other  cases,  see  Carriers^ 
Cent.  Dig.  §  958 ;    Dec  Dig.  §  228.*] 

6.  Cabbiebs  (S  156*)— Exemption  fbom  Lia- 
bility—Contbacts—Constbuction. 

Stipulations  for  exemption  from  liability 
are  to  be  construed  strictly  against  the  earner. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  697 ;  Dec.  Dig.  §  156.*] 

7.  Cabbiebs  (§  211*)  —  Cabbiage  of  Live 
Stock— Statutes— Constbuction  —  Liabut 
mr  FOB  INJUBT— Intebstate  Shipment. 

In  the  absence  of  federal  decisions  on  the 
question,  U.  S.  Oomp.  St.  Supp.  1907,  p.  918, 
Supp.  1909,  p.  1178^  regulating  interstate  ship- 
ments of  stock,  which  is  substantially  the  same 
as  the  state  statute  regulating  shipments  of 
stodc  within  the  state,  must  be  given  the  same 
construction  and  effect,  and  the  carrier  of  an 
interstate  shipment  be  held  liable  for  injuries 
resulting  from  its  failure  to  supply  proper  shel- 
ter and  protection  when  stock  are  unloaded  to 
be  fed  and  watered. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  928 ;    Dec  Dig.  $  211.*] 

a  Cabbiebs  (§  230*)  —  Cabbiage  of  Live 
Stock  —  Claim  fob  Damages  —  Waives  of 
Notice— Evidence. 

Evidence  held  sufficient  to  carry  to  the  jury 
the  question  of  waiver  by  a  carrier  of  live  stock 
of  notice  of  claim  for  damages  for  injuries  be- 
fore they  were  unloaded  or  intermingled  with 
other  stock. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  962;  Dec  Dig.  §  230.*] 

9.  Cabbiebs  (f  218*)  —  Cabbiage  of  Live 
Stock  — Claim  fob  Damages  —  Waiveb  of 
Notice. 

By  the  law  of  Georgia  a  stipulation  in  a 
contract  of  carriage  of  stock,  requiring  notice 
in  writing  of  the  claim  for  damages  for  injuries 
before  stock  are  unloaded  and  intermingled  with 
other  stock,  may  be  waived  by  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  948 ;    Dec  Dig.  S  218.*] 

10.  Evidence  (8  80*)  —  Pbesumptions— Laws 
OF  Otheb  States. 

In  absence  of  proof  to  the  contrary,  it  must 
be  presumed  that  the  same  evidence  would  be 
sufficient  to  carry  a  case  to  the  ^*ury  on  a  par- 
ticular issue  in  another  state  as  m  this  state. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8_101;  Dec  Dig.  I  80;*  Conunon 
Law,  Cent.  Dig.  §§  14-16.] 

11.  Pbincipal  and  Agent  (§  119*)— Evidence 
OF  Agency  —  Pbesumptions  —  Pebson  Re- 
sponding at  Telephone. 

One  who  answers  a  telephone  call  from  the 
place  of  business  of  a  person  called  for,  and  un- 
dertakes  to  respond  as  agent,  is  presumed  to 
si>eak  for  him  as  to  matters  of  general  business 
carried  on  by  such  person  at  that  place. 

[Ed.  Note.— B\>r  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  f  119.*] 
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12.  Evidence  (§  258*)— Admissions— Ao«in>— 
Person  Responding  at  Telephone. 

The  presumption  that  the  person  who  an* 
Bwen  a  telephone  call  from  the  place  of  busi- 
ness of  a  person  called  for  is  authorized  to  speak 
for  him  may  be  very  slight  or  strong  according 
to  the  circumstances,  but  his  statements  should 
be  admitted  in  evidence  as  prima  facie  the 
statements  of  one  having  authority  to  speak. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1006,  1007 ;    Dec.  Dig.  §  25a*] 

IS.  EvTDBNCB  (§  258*)  — Admissions  — Evi- 
dence OF  Agency— FERSON  Responding  at 
Telephone. 

Identification  of  the  person  responding  as 
agent  to  a  telephone  call  at  anothers  place  of 
business  is  unnecessary  to  the  admissibility  of 
his  statements  in  evidence  as  prima  facie  those 
of  one  having  authority  to  speak. 

[Eid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f {  1006,  1007 ;   Dec.  Dig.  §  258.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  Connty;  J.  C.  Klugh,  Judge. 

Action  by  Gilllland  &  Gaffney  against  the 
Sonthem  Railway  Company.  From  a  Judg- 
ment for  plaintifFs;  defendant  appeals.  Af- 
firmed. 

Sanders  &  De  Pass,  for  appellant.  Wilson 
4  Osborne,  for  respondents. 

WOODS,  J.  On  February  27,  1907,  the 
plaintiffs,  dealers  in  horses  and  mules,  ship- 
ped a  carload  of  stock  consisting  of  11  horses 
and  5  mules  from  Atlanta,  Ga.,  to  Spartan- 
burg, S.  C,  over  the  defendant's  railroad. 
A  Judgment  was  recovered  for  injuries  to  the 
stock  in  transit  under  this  allegation :  "That 
at  Greenville,  South  Carolina,  a  station  on 
its  line,  defendant  unloaded  such  stock,  in 
an  unfit,  unsuitable,  and  unprotected  place, 
where  for  several  hours  they  were  subjected 
In  the  mud  to  very  severe  cold,  rain,  wind, 
and  sleet;  in  consequence  of  which  they  con- 
tracted severe  colds  and  other  ailments,  were 
stiffened,  hair-turned,  and  rendered  unsal- 
able, and  permanently  injured,  and  plaintiffs 
thereby  made  to  suffer  much  damage."  It 
was  further  alleged  in  the  complaint  that 
the  plaintiff  had  specially  warned  the  defend- 
ant not  to  expose  the  stock  to  such  weather. 

l%e. first  defense  was  a  general  denial,  but 
the  defense  involved  in  the  appeal  is  that 
the  plaintiffs,  in  consideration  of  a  reduced 
freight  rate,  made  a  contract  with  the  de^ 
fendant,  embodied  in  the  bill  of  lading  in 
this  language:  'That  he  will  load  and  un- 
load said  animals  at  his  own  risk,  and  feed 
and  water  and  attend  the  same  at  his  own 
expense  and  risk  while  they  are  in  the  stock- 
yards of  the  railway  company  awaiting  ship- 
ment, and  while  on  tlie  cars,  or  at  feeding  or 
transfer  points,  or  where  they  may  be  unload- 
ed for  any  purpose,  whether  arising  from 
accident  or  from  delay  of  trains,  or  other- 
wise, and  to  that  end  he  or  his  agent  in 
charge  of  said  live  stock  shall  pay  regular 
published  passenger  fare  when  proper,  un- 
der rules  governing  transportation  of  live 
stock,  and  shall  ride  upon  the  freight  train 


in  which  said  animals  are  transported,  and 
in  case  the  railroad  company  shall  furnish 
laborers  to  assist  in  loading  and  unloading 
or  caring  for  said  live  stock,  they  shall  be 
subject  to  the  orders  and  shall  be  employ^ 
of  the  party  of  the  second  part  while  so  as- 
sisting, provided,  however,  that  in  the  event 
that  the  party  of  the  second  part  shall  fail 
to  properly  care  for,  feed,  or  water  the  said 
live  stock  during  transportation  the  railroad 
company  may  itself  care  for,  water,  and  feed 
the  same  at  the  expense  of  the  owner  there- 
of, and  shall  and  may  have  a  Hen  upon  the 
said  live  stock  for  the  amount  of  its  ex- 
penditures in  that  respect.'*  The  answer 
further  alleges:  "That  the  plaintiffs  failed 
to  attend  to  the  said  horses  and  mules,  or 
to  unload,  feed,  and  water  and  care  for  the 
same,  as  they  had  contracted  to  do,  and  that 
any  Injuries  which  came  to  the  said  animals 
were  caused  by  the  failure  of  the  plaintiffs 
to  comply  with  their  said  contract,  as  here- 
inbefore stated."  The  answer  set  up  also 
this  provision  of  the  contract:  ''That  as  a 
condition  precedent  to  any  right  to  recover 
any  damages  for  loss  or  injury  to  said  live 
stock,  notice  in  writing  of  the  claim  thereof 
shall  be  given  to  the  agent  of  the  carrier 
actually  delivering  said  live  stock,  wherever 
such  delivery  may  be  made,  and  such  notice 
shall  be  given  before  said  live  ^ock  is  re- 
moved or  is  intermingled  with  other  live 
stock";  and  alleged  that  the  plaintiff  un- 
loaded the  stock  and  allowed  it  to  be  min- 
gled with  other  stock  before  making  any 
claim. 

The  evidence  offered  by  the  plaintiff,  none 
of  which  was  disputed,  tended  to  establish 
these  facts:  The  horses  and  mules  were  de- 
livered in  good  condition  to  the  defendant 
company  in  Atlanta,  and  a  bill  of  lading  was 
Issued,  containing  the  stipulations  above  set 
out.  Neither  of  the  plaintiffs  accompanied 
the  stock  or  made  any  provision  for  th^ir 
care.  The  defendants  unloaded  the  animals 
in  their  yard  at  Greenville,  an  intermediate 
station;  and  fed  and  watered  them.  These 
things  were  done  at  night  in  a  very  cold  rain, 
and  the  yard  was  uncovered  and  muddy.  The 
plaintiffs  attempted  to  prevent  the  unloading 
on  account  of  the  severity  of  the  weather, 
but  when  the  message  reached  Greenville 
the  horses  and  mules  were  already  in  the 
yard. 

The  first  position  taken  by  the  defend- 
ant's counsel  is  that  the  circuit  Judge  should 
have  directed  a  verdict  as  requested  by  them 
on  two  grounds :  First  "That  under  the  law 
of  Georgia  it  was  the  duty  of  the  plaintiffs, 
under  their  contract  with  the  defendant,  to 
go  along  with  the  animals,  at  their  own  risk, 
feed,  water,  and  attend  to  the  same,  and,  as 
the  evidence  shows  conclusively  that  they 
failed  to  do  so,  they  could  not  under  the  law 
of  Georgia  recover  against  the  defendant  for 
any  damages  done  said  animals  while  being 
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8.  Gabbiebs  (8  S7*)— Delay— IWTEBSTATB  Com- 
MEEc?E— Statutes— Applicability. 

Act  March  25,  1904  (24  St.  at  Larsre,  p. 
671),  as  amended  by  Act  Feb.  15,  1907  (26  St. 
at  Large,  p.  490),  providing  for  a  penalty  for 
delay  in  the  transportation  of  freight,  has  no  ap- 
plication to  Interstate  shipments. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  37.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County;  Thos.  S.  Sease,  Judge. 

Action  by  J.  N.  Moore  against  the  Atlan- 
tic Coast  Line  Railroad  Company.  From  a 
Judgment  for  plaintiff  on  the  first  cause  of 
action,  defendant  appeals,  and  from  the  or- 
der sustaining  a  demurrer  to  the  second 
cause  of  action  plaintiff  appeals.  Judgment 
on  first  cause  of  action  reversed  and  new 
trial  granted,  and  judgment  as  to  the  second 
cause  of  action  affirmed. 

W.  D.  Dargan  and  P.  A.  Wlllcox,  for  ap- 
pellant   Miller  &  Lawson,  for  respondent 

GARY,  A.  J.  The  complaint  sets  out  two 
causes  of  action.  The  first  is  for  damages  al- 
leged to  have  been  sustained  by  the  plaintiff 
through  the  negligence  of  the  defendant 
The  second  is  for  the  penalty  under  the  pro- 
visions of  an  act  entitled  "An  act  to  prevent 
delays  in  the  transportation  of  freight  by  the 
railroads  In  this  state,"  approved  the  25th 
of  March,  1904  (24  St  at  Large,  p.  671),  and 
amended  in  1907  (26  St  at  Large,  p.  490). 

The  first  exception  is  as  follows:  "Because 
it  appears  from  the  testimony  that  the  de- 
fendant and  the  plaintiff  had  no  contract, 
but  that  the  contract  of  the  plaintiff  was 
with  Gibbes  &  Co.,  of  Columbia,  S.  C,  under 
which  they  undertook  to  deliver  to  the  plain- 
tiff, at  HartsviUe,  these  gin  brushes,  and  the 
remedy  of  the  plaintiff  was  against  Gibbes 
A  Co.  for  any  delay  in  transportation,  and 
not  against  the  defendant  Therefore  the 
circuit  Judge  should  have  directed  a  verdict 
for  the  defendant"  The  goods  were  deliv- 
ered to  the  Southern  Railway  Company  for 
transportation  on  the  14th  of  September, 
1907,  at  Charlotte,  N.  C,  consigned  to  Gibbes 
Machinery  Company.  "Order:  Notify  J.  N. 
Moore,  HartsviUe,  S.  C."  Indorsed  on  the 
bill  of  lading  is  the  following:  "Sept  15, 
1907.  Deliver  to  the  order  of  J.  N.  Moore. 
Gibbes  Machinery  Co."  The  following  ap- 
pears on  the  freight  bill:  "J.  N.  Moore.  Or- 
der: Notify.  To  Atlantic  0)ast  Line  Rail- 
road Co.  Dr.  for  charges  on  articles  trans- 
ported. [Then  follows  a  description  of  the 
articles  mentioned  in  the  complaint.]  Paid 
Oct  1,  1907.  HartsviUe,  S.  C."  The  goods 
were  received  by  the  defendant  from  the 
Southern  Railway  Company  on  the  18th  of 
September,  1907,  were  forwarded  by  the  de- 
fendant on  the  25th  of  September,  1907,  and 
were  delivered  to  the  plaintiff  on  the  1st  of 
October,  1907.  By  virtue  of  the  assignment 
hereinbefore  mentioned,  the  plaintiff  at  the 


time  of  the  delay  was  the  owner  of  the 
goods,  and  he  alone  sustained  damages  in 
consequence  thereof.  He  therefore  had  the 
right  to  bring  an  action  for  the  damages  suf- 
fered by  him.    This  exception  is  overruled. 

The  second  exception  is  as  follows:  "Be* 
cause  there  was  no  evidence  that  the  South- 
em  Railway  Company  or  the  defendant  had 
notice  at  the  time  the  contract  was  made  to 
deliver  the  gin  brushes  of  any  special  use  to 
which  they  were  to  be  applied,  or  of  any 
damages  that  would  result  from  delay  in  de- 
livery. Therefore  the  circuit  Jud^e  should 
have  directed  a  verdict  for  the  defendant" 
The  question  presented  by  this  exception  is 
concluded  by  the  recent  decision  in  the  case 
of  Towles  V.  Railroad,  83  S.  C.  501,  65  S. 
E.  638  (as  the  notice  of  special  damages  was 
not  given  until  after  the  shipment),  where 
the  rule  is  thus  stated:  "The  rule  is  well 
settled  that  notice  at  the  time  of  the  con- 
tract of  circumstances  from  which  special 
damages  may  reasonably  be  expected  to  re- 
sult will  make  the  defendant  liable  for  such 
damages  on  the  ground  that  they  were  with- 
in the  contemplation  of  the  parties,  and  there- 
fore are  regarded  as  forming  a  part  of  the 
contract  Special  damages  cannot  be  re- 
covered in  an  action  ex  contractu  unless  the 
defendant  had  notice  of  the  circumstances 
from  which  they  might  reasonably  be  ex- 
pected to  result  at  the  time  the  parties  en- 
tered into  the  contract,  as  the  effect  of  al- 
lowing such  damages  would  be  to  add  to  the 
terms  of  the  contract  another  element  of 
damages,  not  contemplated  by  the  parties. 
And  when  the  plaintiff  waives  the  right  to 
sue  upon  the  contract,  and  brings  an  action 
ex  delicto,  special  damages  for  a  similar  rea- 
son are  not  recoverable.  When  parties  en- 
ter into  a  contract  and  there  is  a  breach 
thereof,  for  which  an  action  may  be  brought 
either  ex  contractu  or  ex  delicto,  the  plain- 
tiff must  elect  whether  to  sue  upon  the  con- 
tract or  for  the  tort,  as  he  can  only  resort  to 
one  of  said  actions.  But  he  cannot  by  adopt- 
ing a  particular  form  of  action  change  the 
rights  of  the  parties  under  the  contract" 
This  exception  is  sustained. 

The  plaintiff  also  appealed  from  the  order 
sustaining  the  demurrer  to  the  second  cause 
of  action  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, in  that  the  act  of  1904,  hereinbefore 
mentioned,  has  no  application  to  interstate 
shipments.  The  ruling  of  his  honor,  the  pre- 
siding judge,  is  sustained  by  the  cases  of 
Prasier  &  Co.  v.  Railway,  81  S.  C.  162,  62  S. 
B.  14,  and  Hunter  v.  Railway,  81  S.  C.  169, 
62  S.  E.  13. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  be  reversed  and  a  new  trial  grant- 
ed as  to  the  first  cause  of  action,  and  that 
the  judgment  be  affirmed  as  to  the  demurrer 
to  the  second  cause  of  action. 
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(8S  S.  C.  16) 

CITY  OF  ANDERSON  v.  SELIGMAN  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  17» 

1910.) 

Municipal  Cobpobations  (§  G43*)— Munici- 
pal Courts. 

Const  art  5,  S  1,  declares  that  the  General 
Assembly  may  establish  municipal  courts,  and 
such  courts  inferior  to  circuit  courts  as  may 
he  deemed  necessary.  Section  21  declares  that 
magistrates  shall  have  exclusive  jurisdiction  in 
such  criminal  cases  as  may  be  prescribed,  pro- 
vided that  it  shall  not  extend  t»  cases  where  the 
punishment  exceeds  a  fine  of  $100.  Civ.  Code 
1902,  §  1990,  provides  that  cities  shall  have 
power  to  make  such  ordinances  as  shall  be  nec^ 
essary  for  preserving  peace,  order,  and  good  gov- 
ernment, and  may  fix  penalties  for  a  violation 
thereof  not  exceeding  $100.  Section  2003  pro- 
vides that  mayors  of  cities  shall  have  all  the 
power  of  magistrates  in  criminal  cases.  A 
city  charter  conferred  upon  it  the  power  to 
pass  an  ordinance  against  gaming.  Held  that, 
though  there  was  a  statute  against  gaming, 
in  which  the  punishment  exceeded  a  fine  of 
1100,  the  mayor  of  the  city  had  jurisdiction 
to  impose  a  fine  of  $25  against  one  convicted 
before  him  of  gaming  in  violation  of  an  ordi- 
nance of  the  cit7. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  643.*J 

Appeal  from  General  SesslonB  Circuit 
Oonrt  of  Anderson  County;  Robt  Aldrich, 
Judge. 

Prosecution  by  the  City  of  Anderson 
against  M.  Sellgman  and  others  for  the  viola- 
tion of  an  ordinance  against  gaming.  From 
a  Judgment  of  the  circuit  court  sustaining 
exceptions  on  appeal  by  defendant  from  the 
mayor,  the  iHrosecutor  appeals.    Reversed. 

Proctor  A.  Bonbam,  Sol.,  for  appellant 
John  B.  Wood,  for  respondent 

GARY,  A.  J.  The  defendants  were  tried 
by  the  mayor  of  the  city  of  Anderson,  for 
violation  of  the  ordinance  against  gambling, 
were  convicted,  and  each  sentenced  to  pay 
a  fine  of  $25,  or  be  confined  in  the  guard- 
house for  30  days.  They  appealed  to  the 
circuit  court  upon  the  foUov^lng  exceptions: 
"Because  the  mayor  had  no  Jurisdiction  to 
try  the  case,  for  the  reason  that  bis  jurisdic- 
tion is  co-ordinate  with  that  of  magistrates, 
and  the  punishment  for  the  offense  of  gam- 
bling is  not  within  the  Jurisdiction  of  magis- 
trates, but  they  are  expressly  required  by 
the  terms  of  section  506  of  the  Criminal 
Code  to  bind  over  such  as  are  charged  with 
gambling,  to  the  next  court  of  sessions  for 
the  county  in  which  it  Is  charged  such  play 
occurred."  The  exception  Was  sustained, 
whereupon  the  prosecutor  appealed  to  this 
court,  assigning  error  in  said  ruling. 

The  practical  question  presented  by  the 
exceptions  is  whether  the  fact  that  there 
was  a  statute  against  gambling,  In  which  tho 
prescribed  punishment  then  exceeded  a  fine 
of  $100,  or  imprisonment  for  30  days,  pre- 
vented the  mayor  from  exercising  jurisdic- 
tion in  the  trial  of  persons  charged  with  a 
violation  of  the  ordinance  against  gambling. 


in  which  it  was  provided  that  the  punish- 
ment should  not  exceed  a  fine  of  $100,  or  im- 
prisonment for  80  days.  Section  1,  art.  5,  of 
the  Constitution  contains  this  provision: 
"The  Greneral  Assembly  may  establish  coun- 
ty courts  municipal  courts,  and  such  courts 
in  any  and  all  of  the  counties  of  this  state. 
Inferior  to  circuit  courts,  as  may  be  deem- 
ed necessary,  but  none  of  such  courts  shall 
ever  be  Invested  with  Jurisdiction,  to  try 
cases  of  murder,  manslaughter,  rape,  or  at- 
tempt to  rape,  arson,  common-law  burglary, 
bribery  or  perjury."  Section  21,  art  5,  of 
the  Constitution  provides  that:  "They  [mag- 
istrates] shall  have  exclusive  Jurisdiction  in 
such  criminal  cases,  as  the  General  Assem- 
bly may  prescribe:  Provided,  such  Jurisdic- 
tion shall  not  extend  to  cases  where  the 
punishment  exceeds  a  fine  of  one  hundred 
dollars,  or  imprisonment  for  thirty  days.'' 
Section  1900  of  the  Code  of  Laws  of  1902,  is 
as  follows:  "The  city  councils  and  town 
councils  of  the  cities  and  towns  of  the  state 
shall.  In  addition  to  the  powers  conferred  by 
their  respective  charters,  have  power  and 
authority  to  make,  ordain  and  establish  all 
such  rules,  by-laws,  regulations  and  ordi- 
nances respecting  the  roads,  streets,  markets^ 
police,  health  and  order  of  said  cities  and 
towns,  or  respecting  any  subject  as  shall  ap- 
pear to  them  necessary  and  proper  for  the 
security,  welfare,  and  convenience  of  such 
cities  and  towns,  or  for  preserving  health, 
peace,  order  and  ^ood  government  within 
the  same.  And  the  city  or  town  council  may 
fix  fines  and  penalties  for  the  violation  there- 
of, not  exceeding  one  hundred  dollars  fine  or 
thirty  days'  imprisonment:  Provided,  that 
such  rules,  by-laws,  and  ordinances  shall 
not  be  inconsistent,  with  the  laws  of  the 
state.  ♦  •  •  "  Section  2003  of  the  Code  of 
Laws  of  1902,  provides  that:  **The  intendants 
or  mayors  of  the  cities  and  towns  of  this 
state,  ♦  ♦  ♦  shall  have  all  the  powers 
and  authority  of  magistrates  in  criminal 
cases,  within  the  corporate  limits,  and  police 
Jurisdiction  of  their  respective  cities  and 
towns."  The  charter  of  the  city  of  Ander- 
son also  confers  upon  that  municipality  full 
power  to  pass  the  ordinance  against  gam- 
bling with  its  prescribed  punishment 

When  section  2003  of  the  Code  of  Laws  of 
1902,  conferred  upon  mayors  the  powers  and 
authority  of  magistrates,  in  criminal  cases, 
within  the  corporate  limits  and  police  ju- 
risdiction of  their  respective  cities,  it  was 
merely  intended  to  give  to  mayors,  the  same 
power  to  try  persons  charged  with  a  viola- 
tion of  an  ordinance  that  a  magistrate  had 
to  try  a  person  charged  with  the  violation 
of  a  statute  or  other  law  of  the  state,  in 
cases  where  the  punishment  did  not  exceed 
a  fine  of  $100  or  imprisonment  for  30  days. 
A  violation  of  the  provisions  of  an  ordinance 
of  a  city  and  a  violation  of  a  statute  of  the 


*For  other  oases  loe  same  topio  and  section  NUMBBR  in  Dec.  A  Am.  Dlgi.  1907  to  date,  A  Reporter  Indexes 


24 


67  SOUTHEASTEEN  REPORTER. 


(s.a 


in  the  opinion  of  the  court  show  that  in 
Georgia  such  stipulation  may  be  waived  by 
the  carrier.  In  the  absence  of  proof  to  the 
contrary,  we  must  presume  that  the  same 
evidence  would  be  sufl9cient  to  carry  the  case 
to  the  jury  on  the  Issue  of  waiver  in  that 
state  as  in  this. 

But  the  defendant's  counsel  contends  that 
there  was  no  evidence  that  the  request  given 
over  the  telephone  to  the  plaintiff  GalTney 
that  he  procure  a  veterinary  surgeon  was 
made  by  the  defendant  The  soundness  of 
this  proposition  depends  on  whether  one  who 
answers  a  telephone  call  from  the  place  of 
business  of  the  person  called  for,  and  under- 
takes to  respond  as  the  agent,  is  presumed  to 
speak  for  him  in  respect  to  matters  of  the 
general  business  carried  on  by  such  person 
at  that  place.  The  authorities  are  not  in 
accord,  but  we  think  the  weight  of  reason 
and  authority  Is  in  favor  of  such  presump- 
tion. Those  who  install  telephones  in  their 
places  of  business  in  connection  with  a  tele- 
phone exchange,  and  use  them  for  business 
purposes,  impliedly  invite  the  business  world 
to  use  that  means  of  communicating  with 
them  with  respect  to  the  business  there  car- 
ried on;  and  the  presumption  is  that  they 
authorize  communications  made  over  the  tel- 
ephone in  ordinary  business  transactions. 
Gen.  Hosp.  Co.  v.  New  Haven,  etc.,  Co.,  79 
Conn.  581,  65  Atl.  1065,  118  Am.  St.  Rep. 
173,  and  note ;  note  6  L.  R.  A.  (N.  S.)  1180 ; 
Godair  v.  Ham  Nat  Bank,  225  111.  572,  80 
N.  B.  407,  116  Am.  St  Rep.  172,  and  note; 
Wolfe  V.  Mo.  Pac.  Ry.  Co.,  97  Mo.  473,  11 
S.  W.  49,  3  L.  R.  A.  539,  10  Am.  St  Rep. 
331 ;  3  Wigmore  on  Evidence,  S  2155 ;  Reed 
V.  Ry.,  72  Iowa,  166,  33  N.  W.  451,  2  Am. 
St  Rep.  243;  Oskamp  v.  Gadsden,  35  Neb. 
7,  52  N.  W.  718,  17  li.  R.  A.  440,  37  Am.  St 
Rep.  428.  The  reason  is  the  same  as  that 
for  the  presumption  that  a  business  letter, 
properly  directed,  and  sent  by  mail,  reaches 
the  business  ofiQce  of  the  addressee,  and  is 
opened  by  him  or  his  authorized  agent  The 
presumption  that  the  person  who  answers  is 
authorized  to  speak  may  be  very  slight  or 
strong,  according  to  the  circumstances,  but 
the  statements  of  such  persons  should  be  ad- 
mitted in  evidence  as  prima  facie  the  state- 
ments of  one  having  authority  to  speak.  It 
is  important  to  observe  that  the  presumption 
extends  only  to  communications  relating  to 
the  usual  business  carried  on  at  the  place 
from  which  the  telephone  communication 
comes.  To  illustrate  the  rule  and  the  limita- 
tion: There  is  a  presumption  that  a  com- 
munication purporting  to  come  from  a  local 
railroad  freight  oflSce,  relating  to  loss  or  in- 
jury Incurred  by  owners  of  freight  shipped  to 
the  station  where  the  office  Is  located  are 
made  by  authorized  agents;  but  there  is 
no  presumption  that  a  telephone  communi- 
cation purporting  to  come  from  such  a  local 


freight  office,  relating  to  the  general  man- 
agement of  the  road,  was  authorized  by  the 
railroad  company.  Some  authorities  hold 
such  communications  not  competent  unless 
the  witness  identified  the  voice  as  that  of  an 
employ^  in  the  place  of  business  of  the  party 
to  be  charged.  Young  v.  Seattle  Transfer 
Co.,  S3  Wash.  225,  74  Pac.  875,  63  L.  R.  A. 
988,  99  Am.  St  Rep.  947;  Planters'  Cotton 
Oil  Co.  V.  W.  U.  Tel.  Co.,  126  Ga.  621,  55  S. 
fl.  495,  6  L.  R.  A.  (N.  S.)  1180.  We  do  not 
think  such  identification  necessary  to  the  ad- 
missibility of  the  evidence,  for  the  reason 
above  stated.  But  even  if  that  rule  were 
adopted,  the  evidence  here  was  admissible, 
because  Gaffney  testified  that  he  recognized 
the  voice  as  that  of  a  derk  in  defendant's 
office. 

The  judgment  of  this  court  is  that  the 
judgihent  of  the  circuit  court  be  affirmed. 


STATE  V.  COYLB.t 


(g6  S.  C.  81) 


(Supreme  Court  of  South  Carolina.     Feb.  23» 

1910.) 

1.  HoiaoiDE   (8    300*)— iNSTRucrrioNS— Self- 

DEFBNSE>— CONFOBMITT  TO  EVIDENCE. 

In  a  prosecution  for  assault  with  intent  to 
kill,  the  plea  was  not  guilty,  and  the  court  was 
not  advised  that  accused  relied  solely  on  the  de- 
fense of  insanity,  caused  by  a  blow  on  accused's 
head,  and  prosecuting  witness  testified  that  ac- 
cused attadced  him  with  a  knife  before  he  struck 
accused  on  the  head,  but  the  latter  claimed  that 
he  cut  witness  after  the  latter  had  hit  him. 
Held,  that  a  charge  on  the  law  of  self-defense 
was  proper. 

[Ed.   Note.—For  other  cases,   see   Homicide^ 
Cent.  Dig.  S§  614,  623;  Dec.  Dig.  §  300.*] 


2.  Criminal  Law   (§  761*)— Instbuctions  — 

Assumption  of  Facts. 

In  a  prosecution  for  assault  with  intent  to 
kill,  a  d^arge  held  not  objectionable  as  assum- 
ing as  true  any  fact  in  issue. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1754-1757:  Dec  Dig.  i 
761  ;•   Homicide,  Cent.  Dig.  S  621.] 


3.  Criminal  Law  ({§  763,  764*)  —  Instbuo- 
TiONS— Weight  of  Evidence. 

In  a  prosecution  for  assault  with. intent  to 
kill,  a  charge  held  not  objectionable  as  on  the 
facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  1731,  1732;  Dec.  Dig.  i| 
763,  764;*    Homicide,  Cent.  Dig.  §  631.] 

4.  Homicide  ft  276*)  —  Prosecutions  —  Jury 
Question— Self-Defense. 

Where  self-defense  is  in  issue,  the  question 
of  what  a  man  of  ordinary  firmness  should  have 
done  under  the  circumstances  is  a  question  for 
the  jury. 

[E)d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S  560;    Dec.  Dig.  §  276.*] 

5.  Cbiminal  Law  (8  760*)  —  Charges  —  Hy- 
pothetical Statements. 

In  a  prosecution  for  assault  with  intent  to 
kill,  in  which  defendant  claimed  that  he  was 
insane  from  a  blow  on  his  head  by  the  prose- 
cuting witness  when  he  did  the  cutting,  but 
prosecuting  witness  claimed  that  accused  was 
attacking  him  with  a  knife  when  he  struck  ac- 
cused, a  charge  that  if  accused  was  insane  from 
the  blow  when  he  cut  prosecuting  witness  ne 
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was  not  responsible  unless  he  was  at  fault  in 
bringing  on  the  difficulty  was  not  objectionable 
for  hypothesizing  whether  accused  was  at  fault. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1749 ;  Dec.  Dig.  §  760.*] 

6.  CRnaNAL  Law  (5  48*>— Dbfinseb— Insan- 

ITT. 

Insanity,  resulting  from  a  blow  inflicted  on 
accused  by  the  other  party  in  self-defense,  dur- 
ing a  difficulty  brought  on  by  accused,  would 
not  excuse  him  for  afterward  during  the  quarrel 
cutting  such  other  party  with  intent  to  kill. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  f  54;   Dec  Dig.  |  4&*} 

7.  Homicide  (5  237*)— Assault  to  Keli/— Db- 
tsnsea— inbanitt— bvidbnob. 

In  a  prosecution  for  assault  with  intent  to 
kill,  in  which  accused  claimed  that  he  was  in- 
sane when  he  cut  the  injured  person,  because  of 
a  blow  on  his  head  struck  by  the  injured  per- 
son, the  barbarity  of  accused's  conduct  in  re- 
peatedly cutting  and  striking  the  injured  person 
was  not  evidence  of  irresponsible  insanity. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  500;   Dec.  Dig.  §  237.*] 

Appeal  from  General  Sessions  CircuitCourt 
of  Greenwood  County;  B,  W.  Memminger, 
Judge. 

Jeff  Coyle  was  convicted  of  aggravated  as- 
sault and  batteiy,  and  he  appeals.    Affirmed. 

D.  H.  Maglll,  for  appellant  Solicitor  R. 
A.  Cooper,  for  the  State. 

JONES,  C.  J.  Defendant,  tried  for  assault 
and  battery  with  Intent  to  kill  Julian  Still, 
was  convicted  of  assault  and  battery  of  a 
high  and  aggravated  nature,  and  sentenced  to 
eight  years  at  hard  labor  In  the  state  peni- 
tentiary. The  exceptions  relate  solely  to  the 
charge,  but  a  statement  of  the  testimony  will 
help  to  make  clear  the  points  involved. 

The  testimony  for  the  state  was  as  follows: 
Julian  Still:  *'I  live  at  the  Greenwood  Cot- 
ton Mill.  I  am  22  years  old,  and  am  married. 
I  had  a  difficulty  with  Jeff  Coyle  on  the 
night  of  August  15th,  somewhere  about  elev- 
en o'clock.  I  don't  know  what  his  condition 
was;  he  seemed  to  be  drinking.  When  I 
came  up  to  where  Coyle  was  I  asked  Mr. 
Christian  If  there  was  any  trouble,  And  Coyle 
spoke  up  and  said,  'I  have  had  some  trouble' — 
Said,  'Come  here,  I  will  tell  you  about  It' 
He  had  out  his  knife.  I  told  him  to  put  up 
the  knife,  and  I  would  come  over  there.  He 
said  he  wouldn't  do  It  Coyle  caught  hold  of 
my  arm  and  followed  me  about  ten  steps 
and  told  me  to  stop;  he  wanted  to  tell  me 
about  the  trouble.  I  said,  'All  right,  I  will 
stop.'  He  asked  me  if  I  didn't  remember 
about  six  years  ago  when  him  and  my  father 
had  a  fuss.  I  said,  *Yes,'  and  he  began  talk- 
ing about  It  He  started  at  me  with  his 
knife  open,  and  I  knocked  him  down,  and 
walked  up  over  him  and  started  to  hit  him 
again,  but  I  didn't,  and  walked  off  six  or  eight 
steps,  and  he  got  up  and  started  towards  me. 
He  kept  coming  on  me,  and  I  backed  back  ten 
steps  and  turned,  and  he  ran  up  and  stabbed 


me  In  the  left  side,  and  I  ran  toward  the 
railroad  and  he  cut  me  In  the  back.  I  ran 
up  the  street  and  he  knocked  me  down  and 
began  beating  me.  I  hollered  and  he  kept 
on  beating  me.  I  got  up  and  ran  In  Will  Joe 
Dean's  yard,  and  he  ran  In  behind  me  and 
knocked  me  down  again,  and  went  on  out 
through  the  back  way.  I  think  he  cut  me 
about  ten  times.  The  stick  was  an  Iron  rod 
covered  with  leather.  It  was  my  stick.  That 
Is  what  I  knocked  him  down  with." 

Cross-examination:  "I  was  going  In  the 
opposite  direction  from  my  home  when  I 
went  where  Coyle  was.  I  went  there  because 
I  heard  one  of  the  Still  boys  and  Coyle  was 
in  a  fuss.  I  went  there  because  I  heard  Coyle 
was  down  there.  I  bought  this  stick  that 
night  before  I  went  to  where  Coyle  was.  The 
stick  had  a  metal  head,  and  Is  a  tolerable 
heavy  stick.  You  could  brain  a  man  with  it 
if  you  hit  him  hard  enough.  I  struck  Coyle 
with  that  stick  before  he  cut  me,  but  he  was 
coming  toward  me  with  a  knife." 

Dr.  R.  B.  Epting,  testifying  as  to  the 
wounds  received  by  the  prosecutor,  found  that 
he  was  pretty  badly  Injured  with  12  or  15 
cuts  on  him,  some  cuts  entering  the  cavity 
of  the  lungs. 

Dr.  J.  B.  Owens  testified  that  he  next  day 
dressed  a  wound  on  side  of  the  defendant's 
head  across  the  ear,  and  that  It  looked  like  a 
pretty  severe  lick. 

The  testimony  for  the  defense  was  as  fol- 
lows: Jeff  Coyle:  "I  am  the  defendant  in 
this  case.  I  was  on  my  way  home  that  night. 
I  had  a  quart  and  a  pint  of  whisky  in  a 
basket,  and  Julian  Still  overtook  me  and 
asked  me  to  give  him  some  of  the  whisky, 
and  I  told  him  I  could  not  give  It  to  him  be- 
cause it  wasn't  mine,  and  he  says,  *No,  you 
are  too  damned  stingy;'  those  are  the  words 
he  used.  I  says,  *If  It  was  my  liquor,  I 
would  give  It  to  you ;  you  would  be  welcome 
to  It'  He  says,  *I  haven't  forgot  about  how 
you  treated  my  father  three  or  four  years 
ago,  by  whipping  him  over  at  the  old  mill.' 
I  says,  'Me  and  your  father  has  done  set- 
tled that  long  ago.'  And  he  stepped  back 
from  me  with  his  stick  and  says,  'I  have 
never  settled  It  with  you,'  and  knocked  me 
down  with  the  stick.  He  didn't  give  me  a 
moment's  warning.  After  he  knocked  me 
down,  I  couldn't  tell  what  happened.  He 
knocked  me  crazy.  I  couldn't  give  account  of 
anything  after  he  hit  me  with  the  stick.  I 
will  be  honest,  before  God  In  heaven,  he 
knocked  me  so  crazy  I  didn't  know  anything. 
I  don't  know  what  I  did.  He  struck  me  on 
the  left  side  of  my  head.  I  never  had  a 
cross  word  with  Julian  Still  In  my  life,  and 
had  nothing  at  all  against  him.  I  do  not 
know  whether  I  cut  him  or  not  My  physical 
condition  is  very  weak.  I  have  kidney  trou- 
ble and  lung  trouble.  Doctors  have  treated 
me  for  three  years.  I  suffered  with  th** 
wound  I  received  from  tfhat  stick  for  two 
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weeks,  and  I  felt  as  if  I  would  die  from  it 
After  I  came  to  my  senses  I  went  and  sur- 
rendered to  the  sheriff  when  I  was  told  what 
had  happened." 

Cross-examination:  "When  I  came  to  my- 
self I  was  at  home.  I  have  no  idea  how  I 
got  home.  I  might  have  run  this  boy  around 
and  cut  him  up  for  all  I  know.  My  wife  took 
me  oyer  to  her  sister's  after  I  came  to  my- 
self, at  her  suggestion.  I  was  not  drunk.  I 
can  prove  by  the  officers  of  this  town  that  I 
don't  get  drunk.  My  wife's  brother  came 
over  and  told  me  the  next  morning  about  Ju- 
lian Still  being  cut,  and  said  they  accused  me 
of  doing  it  and. I  came  and  gave  up,  and  that 
is  the  first  I  knew  of  it" 

Redirect  examination:  "I  was  not  drink- 
ing that  night.  I  drank  a  bottle  of  beer  that 
afternoon  about  4  o'clock.  That  is  all  I 
drank.  I  did  not  cut  at  Still  before  he  struck 
me  with  the  stick.  I  carried  the  stick  off 
with  me,  I  suppose;  I  had  it  at  home  next 
morning;  but  I  didn't  know  anything  about 
having  the  stick  until  my  wife  asked  me 
where  I  got  it" 

In  charging  the  law  as  to  self-defense  the 
court  said:  "Now  there  is  involved  in  here 
the  law  as  to  self-defense,  and  the  law  upon 
that  point  is  that  where  any  one  undertakes 
to  escape  responsibility  for  cutting  or  shoot- 
ing a  man  or  otherwise  injuring  him,  on  the 
ground  of  self-defense,  the  law  requires  him 
to  satisfy  the  jury  by  the  greater  weight  of 
the  testimony;  first,  that  he  was  free  from 
fault  in  bringing  on. the  difficulty;  second, 
that  he  could  not  have  retreated  from  the  dif- 
ficulty without  probably  endangering  his  safe- 
ty ;  and,  third,  that  it  was  necessary  for  him 
to  use  such  force  as  he  did  use  in  order  to 
protect  himself  from  the  loss  of  life  or  from 
serious  bodily  harm,  and  that  from  the  stand- 
point of  a  man  of  ordinary  firmness  and 
courage— you  place  the  defendant,  the  man 
seeking  to  escape  on  the  ground  of  self-de- 
fense, when  you  are  considering  that  plea 
in  this  case,  you  place  in  his  position  a  man 
of  ordinary  firmness  and  courage,  the  stand- 
ard which  the  law  gives  you  to  measure  a 
man  by,  and  you  say  what  he  would  have 
done  and  should  have  done,  under  the  cir^ 
cumstances,  from  the  dangers  by  which  he 
was  surrounded,  either  real  dangers  or  ap- 
pearances of  danger — ^whether  he  would  have 
been  Justified  in  believing  that  he  was  in 
danger  of  the  loss  of  his  life  or  serious  bodily 
harm,  and  therefore  was  Justified  in  doing  as 
be  did  so." 

The  specifications  of  error  are:  "(a)  In  in- 
structing the  Jury  that  the  law  of  self-de- 
fense was  involved  in  this  case  when  the  de- 
fendant made  no  such  plea,  nor  did  the  testi- 
mony Involve  such  plea ;  on  the  contrary,  the 
plea  being  not  guilty  by  reason  of  irresponsi- 
bility on  account  of  such  a  dethronement  of 
his  reason  as  to  render  him  incapable  of  dis- 
tinguishing betwe^i  right  and  wrong  or  know- 
ing what  he  wax  doing  at  the  time  of  the 


alleged  assault  and  battery,  (b)  By  charging 
on  the  facts  in  telling  the  jury  that  the  de- 
fendant was  seeking  to  escape  on  the  plea 
of  self-defense,  which  was  tantamount  to 
telling  them  that  he  admitted  the  assault  and 
battery,  and  that  in  order  to  escape  he  must 
prove  what  is  required  to  establish  such  plea, 
by  the  greater  weight  of  the  evidence,  in  or- 
der that  he  might  be  justified  In  doing  what 
he  did  do. '  (c)  In  submitting  to  the  Jury  to  de- 
cide what  a  man  of  ordinary  firnmess  and 
courage,  situated  as  the  defendant  was  sit- 
uated, "should  have  done  under  the  circum- 
stances" to  submit  such  question  to  the  Jury, 
being  to  submit  them  to  the  decision  of  a 
question  of  law.  (d)  In  charging  on  the  facts 
by  placing  the  defendant  in  the  attitude  of 
seeking  to  escape  on  the  ground  of  self-de- 
fense, and  speaking  of  him  as  having  done 
as  he  did  do." 

As  to  specification  (a)  the  defendant's  plea 
was  simply  not  guilty.  The  court  was  not 
adviseh  that  the  defendant  relied  solely  on 
the  defense  of  insanity.  It  appears  that  each 
of  the  parties  struck  the  other  with  a  deadly 
or  dangerous  weapon,  and  there  was  an  is- 
sue in  the  testimony  as  to  •  who  made  the 
first  assault,  the  prosecutor  testifying  that 
the  defendant  was  attacking  him  with  an 
open  knife  before  he  struck  the  defendant 
with  the  heavy  stick,  and  defendant  testify- 
ing that  he  was  not  cutting  at  prosecutor 
with  a  knife  when  the  prosecutor  struck  him, 
and  that  if  he  cut  the  prosecutor  it  was  after 
prosecutor  had  knocked  him  down  with  the 
stick.  There  is  no  contention  that  defendant 
was  insane  previous  to  the  blow  which  he 
received  in  the  difficulty.  It  is  manifest 
therefore,  that  there  was  no  impropriety  in 
charging  the  law  as  to  self-defense. 

As  to  specifications  (b)  and  (d)  we  fail  to 
see  how  the  charge  could  be  construed  as  a 
charge  on  the  facts.  The  charge  did  not 
assume  as  true  any  fact  in  issue,  did  not  un- 
dertake to  state  the  testimony,  and  In  no 
way  conveyed  to  the  jury  the  court's  opinion 
as  to  the  ^testimony. 

As  to  specification  (c)  it  is  sufficient  to  say 
that  In  applying  the  law  of  self-defense,  what 
a  man  of  ordinary  firmness  and  courage 
would  have  done  and  should  have  done  under 
the  circumstances  is  a  question  of  fact  for 
the  Jury. 

The  second  exception  Is  as  follows:  "(2) 
Because  it  was  error  to  charge  the  Jury  as 
follows:  *Now,  if  by  a  blow  inflicted  upon 
him,  a  man's  reason  became  utterly  dethron- 
ed, if  he  so  absolutely  lost  his  intelligence  as 
not  to  know  what  he  was  doing  at  all,  not  to 
know  right  from  wrong — the  standard  under 
our  law  in  this  state — so  that  he  did  not 
know  what  he  was  doing  or  that  it  was 
wrong  to  do  it  and  he  went  and  cut  the 
other  man  who  was  insane,  suffering  from 
such  degree  of  insanity  as  not  to  know  right 
from  wrong,  why  he  would  not  be  respons- 
ible for  what  he  did  then,  unless  he  was  at 
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fault  in  bringing  on  the  difficulty  in  whldi  he 
got  the  blow  which  deprived  him  of  his  rea- 
son. Of  coarse  if  he  was  at  fault  and 
brought  on  a  difficulty,  forced  the  man  to 
protect  himself  from  the  loss  of  his  life  or 
serious  bodily  harm,  to  strike  him,  and  as 
a  result  of  that  blow  rightfully  Inflicted  by 
the  other  man,  and  wrongfully  brought  upon 
himself  by  his  own  conduct,  he  became  de- 
prived of  his  reason  and  went  on  and  cut 
or  killed  the  man,  of  course  the  law  would 
hold  him  responsible  for  what  he  did,  even 
although  he  did  not. then  know  what  he  was 
doing,  because  he  would  have  been  in  the 
wrong  in  bringing  himself  Into  that  condi- 
tion;' the  error  being:  (a)  In  holding  and 
charging  that  a  person  in  such  condition  and 
under  such  circumstances  would  be  respons- 
ible under  the  law  for  what  he  did,  when,  it 
is  submitted,  it  is  the  law  of  this  state  that 
It  matters  not  whether  the  mind  be  destroyed 
by  the  acts  and  doings  of  the  accused  or 
1^  the  touch  of  the  finger  of  God,  if  the  fact' 
of  insanity  existed  at  the  time  of  the  com- 
mission of  the  alleged  offense,  the  defendant 
cannot  be  legally  convicted,  (b)  In  taking 
from  the  jury  the  only  defense  of  the  defend* 
ant,  except  that  of  not  guilty,  and  in  submit- 
ting to  them  the  plea  of  self-defense,  which 
he  did  not  interpose,  If  Indeed  the  defendant 
liad  satisfied  the  jury  beyond  reasonable 
doubt  even  of  his  insanity  at  the  moment  the 
alleged  offense  was  committed,  (c)  In  saying 
to  the  jury  that  a  man  In  the  condition  he 
describes  mentally  would  be  responsible  if  he 
was  at  fault  himself  in  bringing  on  the  dif- 
ficulty in  which  he  got  the  blow  which  de- 
prived him  of  his  reason,  such  being  calcu- 
lated to  Impress  the  jury  with  the  fact  that 
his  honor  believed  that  the  defendant  brought 
on  the  difficulty  In  which  he  got  the  blow, 
when  there  is  no  proof  to  warrant  such  belief 
or  to  justify  such  charge.** 

As  to  specification  (c)  It  appears  by  refer-i 
ence  to  the  testimony  of  the  prosecutor  that 
defendant  was  attacl^lng  prosecutor  with  a 
knife  when  he  received  the  blow  alleged  to 
liave  made  him  temporarily  insane. 

Specification  (b)  has  been  disposed  of  In 
considering  the  first  exception. 

We  do  not  think  specification  (a)  shows  er- 
ror. The  charge  was  based  upon  the  hypoth- 
esis that  the  jury  might  accept  the  prosecu- 
tor's version  that  defendant  assaulted  him 
with  the  deadly  weapon  before  he  struck  de- 
fendant According  to  this  view  defendant 
was  admittedly  sane  and  responsible  at  the 
inception  of  the  difficulty.  "Insanity**  arising 
during  the  progress  of  a  difficulty,  volunta- 
rily brought  on  by  defendant  and  as  the  re- 
sult of  a  blow  rightfully  infilcted  by  his  ad- 
versary, should  not  constitute  excuse  for  his 
after  conduct  in  such  difficulty.  The  reason 
wbioh  sustains  the  settled  law  In  this  state 
— ^that  voluntary  Intoxication  is  no  excuse 


for  crime — ai^lies  with  great  force  in  a  case 
of  this  kind. 

Moreover,  the  charge  was  very  favorable  to 
defendant  in  submitting  the  question  of  in- 
sanity to  the  jury.  The  defense  rested  sole- 
ly on  the  unsupported  statement  of  defendant 
as  to  the  condition  of  his  mind  and  this  tes- 
timony practically  amounted  to  nothing  but 
a  statement  that  he  did  not  remember  what 
he  did  that  night  after  the  prosecutor  struck 
him.  By  the  defendant's  showing,  his  mem- 
ory was  completely  restored  next  morning, 
except  as  to  his  acts  to  the  prosecutor  after 
the  blow.  There  was  no  evidence  by  the 
physician  who  attended  him  that  the  blow 
was  such  as  might  have  caused  temporary 
insanity.  There  was  no  evidence  of  any  de- 
lusion, and  no  evidence  that  defendant  did 
not  at  the  time  of  his  acts  have  mental  ca- 
pacity sufficient  to  know  that  his  conduct  was 
wrong.  The  barbarity  of  his  conduct  affordr 
ed  no  evidence  of  Irresponsible  insanity.  All 
the  evidence  tended  to  show  that  defendant 
acted  In  a  phrensy  of  passion  or  revenge,  not 
engendered  by  a  mind  so  diseased  as  to  de- 
stroy capad^  to  know  that  his  acts  were 
wrong. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


(152  N.  C.  42) 

SNIPES  V.  CAMP  MFG.  00. 

(Supreme  Court  of  North  Carolina.     Feb.  25, 

1910.) 

1.  Masteb  and  Scbvant  (§  137*)— Injttbt  to 
Servant— NicGijGENCB—JLjiABiLiTr  or  Mas- 
ter. 

Where  defendant's  engineer,  after  stopping 
the  engine,  went  forward  with  his  fireman  to 
where  workmen  were  repairing  a  trestle,  and 
while  the  fireman  was  sitting  on  the  track  con- 
versing with  the  workmen  the  engineer  returned 
to  the  engine  without  notice  to  the  fireman, 
it  was  the  duty  of  the  engineer  to  give  some  ad- 
equate warning  before  starting  the  engine,  and, 
if  the  fireman  was  injured  by  failure  so  to  do, 
the  company  Is  liable  therefor. 

[B3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  270,  274;  Dec.  Dig.  S 
137.*] 

2l  Masteb  and  Servant  (S  289*)— In^tubt  to 
Servant  —  Contributory  Negligence  — 
Question  for  Jury. 

Where  defendant's  engineer^  after  stopping 
the  engine,  went  forward  with  his  fireman  to 
where  workmen  were  repairing  a  trestle,  and 
then  returned  to  the  engine  and  started  it  with- 
out '  any  warning,  whether  the  fireman  was 
guilty  of  contributory  negligence  In  sitting  on 
the  track  just  ahead  of  the  engine,  conversing 
with  workmen,  without  noticing  the  movements 
of  the  engineer,  was  a  question  for  the  jury. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  108^1132;  Dec.  Dig.  $ 
289.*] 

3.  Master  ano  Servant  (§  248*)— Injury  to 
Person  on  Track  —  Injury  Avoidable 
Notwithstanding  Contributory  Negli- 
gence. 

Though  the  fireman  injured  by  the  start- 
ing of  the  engine  without  warning  was  guiity 
of  contributory  negligence  in  being  on  the  track 
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ahead  of  the  engine,  the  company  is  liable  for 
the  injury  if  the  engineer  was  negligent  in  fail- 
ing to  avoid  the  injury  notwithstanding  such 
contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  801-804;    Dec  Dig.  $ 

Appeal  from  Superior  Ck>urt,  Halifax  Ck>un- 
ty;  O.  H.  Galon,  Judge. 

Action  by  one  Snipes  against  the  Gamp 
Manufacturing  Ck)mpany  for  personal  Inju- 
ries. From  a  judgment  of  nonsuit,  plaintiff 
appeals.    Reversed. 

The  evidence  tended  to  show:  That  de- 
fendant was  a  manufacturing  company,  oper- 
ating a  logging  road  under  a  charter,  etc.,  and 
that  on  June  21,  1907,  plaintiff,  employed  as 
fireman  on  defendant's  engine,  was  run  over 
by  said  engine  and  seriously  injured.  That 
at  the  time  of  the  occurrence  the  engine  in 
question  had  stopped  at  a  trestle  which  was 
being  repaired,  and  the  engineer  and  plaintiff, 
and  others  of  the  crew,  went  forward  15  or 
20  feet  on  the  trestle  to  observe  the  work  and 
note  its  progress.  Plaintiff  sat  down  on  a 
cross-tie,  and  he  and  the  engineer  were  both 
talking  to  some  of  the  track  force.  That 
while  plaintiff  was  so  engaged  the  engineer 
went  back  to  his  engine,  started  it  without 
signal  or  warning  of  any  kind,  and  moved  the 
same  upon  the  plaintiff  before  he  was  able  to 
arise  or  escape,  and  causing  the  injuries  com- 
plained of.  The  track  was  straight,  and  the 
position  of  plaintiff  at  the  time  being  in  full 
view  or  readily  observable. 

The  plaintiff,  a  witness  in  his  own  behalf, 
among  other  things,  testified  as  follows:  "Q. 
State  whether  in  June,  1907,  you  were  in  the 
employ  of  the  Gamp  Manufacturing  Com- 
pany? A.  Yes;  I  was.  Q.  What  were  you 
doing?  A.  I  was  firing  an  engine  for  them 
in  1907.  Q.  What  was  the  Camp  Manufac- 
turing Company  doing  with  this  engine?  A. 
Hauling  logs  out  Q.  On  their  private  road? 
A.  Yes.  Q.  Who  was  engineer  under  whom 
you  were  firing?  A.  Mr.  Lonnle  Spivey.  Q. 
State  to  the  court  and  jury  whether  or  not 
you  were  injured  about  the  2l8t  of  June, 
1907.  A.  On  the  21st  of  June,  1907,  the  train 
ran  over  me.  I  was  on  the  trestle.  Q.  State 
how  you  came  to  be  on  the  trestle,  and  the  en- 
tire facts  and  circumstances.  A.  I  was  firing 
the  engine  in  1907,  June  21st,  and  they  went 
down  hill  to  a  good  long  trestle,  and  the 
engineer,  of  course,  he  stopped.  He  had  a 
signal  to  stop.  He  got  down  and  went  in 
front  of  the  engine,  and  was  talking  with  one 
of  the  section  boys,  and  I  got  down  off  the 
engine  and  went  between  him  and  the  engine, 
and  I  sat  down  between  the  rails,  straddled  a 
cross-tie,  with  my  feet  hanging  down.  There 
was  a  pair  of  mules  in  front  of  me  and  all 
of  the  hands,  I  can't  tell  how  many.  I  wasn't 
paying  any  attention  to  anything  else.  Mr. 
Spivey  and  Mr.  Butts  passes  right  by  me  and 
gets  on  the  engine.    I  was  there  running  on 


with  them,  talking  while  they  were  working, 
and  Mr.  Spivey  and  Mr.  Butts  gets  up  and 
goes  to  the  engine — ^pass  right  by  me — and 
Mr.  Spivey  didn't  say  come  on,  he  was  going, 
or  nothing.  He  never  blowed  whistle  nor 
rung  the  bell  or  gave  a  signal.  He  just  mov- 
ed the  engine  off  over  to  where  they  were 
hauling,  and,  when  I  saw  the  engine,  she  was 
within  five  or  six  feet  of  me.  I  got  up  I 
was  so  scared,  and  I  didn't  know  any  more 
after  I  got  up.  Q.  What  did  the  engine  do 
to  you  at  the  time  it  struck  yod?  A.  She 
ran  over  me.  Q.  How  did  it  run  oyer  you? 
A.  It  just  •knocked  me  down,  my  feet  went 
through  the  trestle,  and  the  pilot  pushed  me 
down  and  rolled  me  across  the  ties  until  I  got 
to  the  place  where  the  ties  didn't  ^ve  way 
or  anything,  and  they  had  to  back  the  engine 
off  me.  I  was  stopped  by  those  ties.  Q.  How 
did  it  injure  you?  A.  It  broke  my  right 
ankle  and  broke  me  in  two — twice  in  my 
breast  It  broke  three  ribs  in  my  breast  and 
six  in  my  back  and  my  right  shoulder  blade. 
Q.  Describe  what  was  hitched  to  the  engine, 
if  anything.  A.  Nothing  at  all,  just  the  en- 
gine and  tender.  Q.  When  you  got  off  the 
engine  and  sat  down  on  the  track,  about  how 
far  in  front  of  the  engine  was  it  that  you  sat 
down?  A.  About  15  or  20  feet  Q.  How 
near  was  the  engine  to  you  when  you  saw  it 
moving  up  on  you  ?  A.  About  five  or  six  feet 
Q.  How  were  you  sitting  at  the  time  when 
you  first  saw  that  engine  moving  upon  you— 
what  was  your  position  on  the  track?  A.  I 
was  sitting  straddled  of  one  of  the  ties  with 
my  feet  hanging  down  over  the  trestle.  Q. 
Where  did  you  say  the  team  of  mules  were 
worldng?  A.  They  were  working  right  in 
front  of  me.  Q.  What  kind  of  work  were 
they  doing?  A.  They  were  working  on  the 
trestle  doing  something.  The  mules  were 
dragging  some  logs.  Q.  Where  was  your  at- 
tention directed — which  way  were  you  look- 
ing? A.  I  was  looking  right  down  at  the 
mules  and  the  men  that  were  working.  Q. 
About  how  high  was  this  trestle?  A.  It  was 
about  six  or  seven  feet.  Q.  You  say  the  en- 
gineer got  up  and  passed  by  you?  A.  Yes. 
Q.  Was  he  going  towards  the  engine?  A. 
Yes,  sir.    Q.  Had  he  been  sltthig  or  standing? 

A.  I  couldn't  tell  whether  he  was  standing  or 
sitting.  Q.  Did  you  see  him  any  more  after  he 
passed  by  you?  A.  No.  sir.  Q.  You  didn't 
see  him  get  up  on  the  engine?  A.  No,  sir. 
Q.  What  did  he  say  to  you  when  he  passed 
by  you?    A.  Nothing  at  all." 

At  the  close  of  plalntlflTs  evidence,  on  mo- 
tion, plaintiff  was  nonsuited  by  order  of  court, 
and  excepted  and  appealed. 

EJ.  L.  Travis,  Claude  Kltchln,  and  Geo. 
Green,  for  appellant    W.  E.  Daniel  and  B. 

B.  Winborne,  for  appellee. 

HOKE,  J.  The  court  Is  of  opinion  that  on 
the  facts  and  circumstances  as  now  presented 
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there  was  a  duty  Imposed  upon  the  defend- 
ant's engineer  to  give  a  signal  or  some  ade- 
qnate  warning  before  starting  the  engine, 
and  that  on  the  ordinary  issues  in  actions  of 
this  character,  and  nnder  yarlous  decisions  of 
this  court  applicable  to  the  case,  If  these  facts 
and  circumstances  are  accepted  by  the  jury, 
the  verdict  as  to  defendant's  negligence  should 
he  resolved  against  the  company.  Farrls' 
Case,  151  N.  O.  483,  66  S.  B.  457;  Bay's 
Case,  141  N.  C.  84,  53  S.  E.  622;  Smith's 
Case,  132  N.  O.  819,  44  S.  E.  663,  essentially 
qualifying.  If  it  does  not  expressly  overrule, 
this  same  case  as  It  appears  In  130  N.  C.  344, 
42  8.  E.  139. 

And  the  court  Is  further  of  opinion  that 
on  the  facts  In  evidence.  If  established,  the 
ordinary   inferences   permissible   where  one 
goes  on  a  railroad  track  do  not  obtain  here, 
and  that  It  was  not  a  negligent  act  on  part 
of  plaintiff  in  going  forward  on  the  track, 
nor  in  taking  the  position  described  in  the 
testimony.     So  far  as  these  facts  now  dis- 
close, the  only  engine  whose  approach  was 
to  be  apprehended,  and  the  one  which  caused 
the  injury,  was  then  at  rest,  and  the  entire 
crew,   including  the  engineer   himself,   had 
gone  forward  to  observe  the  men  engaged  in 
repairing  the  trestle  and  note  the  progress  of 
the   work;   and  the  only   conduct,    if   any, 
whl^  could  be  imputed  to  plaintiff  for  neg- 
ligence on  this  evidence,  was  in  not  getting 
up  from  his  position  when  he  saw  the  en- 
gineer leave  the  trestle  and  return  to  his 
engine.     Whether,  under  all  the  facts  and 
circumstances  as  they  may  be  received  by 
the  Jury,   this  was  negligence   on  part   of 
plaintiff,  and  the  proximate  cause  of  the  in- 
jury,  may  be  submitted  on  the  second  is- 
sue as  to  contributory  negligence,  and  deter- 
mined on  principles  controlling  that  question. 
Bamsbottom  v.  Railroad,  138  N.  C.  38,  50  S. 
E.  448.     If  such  contributory  negligence  is 
established  by  the  verdict,  the  case  will  then 
present  the  question  whether  defendant  neg- 
ligently failed  to  avail  Itself  of  the  last  clear 
chance  of  avoiding  the  injury  under  the  doc- 
trine as  recognized  and  applied  In  Sawyer's 
Case,  145  N.  C.  24r-27,  28,  58  S.  E.  598,  599, 
22  Lu  R.  A.  (N.  S.)  200.    In  that  case,  speak- 
ing to  the  question  here  presented,  the  court 
said:     "These  logging  roads  In  various  In- 
stances and  in  different  decisions  have  been 
described  and  treated  as  railroads  and  held 
to  the  same  measure  of  responsibility  and 
the   same  standard   of  duty.     Hemphill   v. 
Lumber  Co.,  141  N.  C.  487    [54  S.  E.  420]; 
Simpson  v.  Lumber  Co.,  133  N.  C.  96  [45  S. 
E.  4691 ;  Craft  v.  Lumber  Co.,  132  N.  C.  156 
[43  S.    E.  597].     And  it  is  well  established 
that  the  employes  of  a  railroad  company  en- 
gaged in  operating  its  trains  are  required  to 
keep  a  careful  and  continuous  outlook  along 
the  track,  and  the  company  is  responsible 
for  injuries  resulting  as  the  proximate  con- 
sequence of  their  negligence  In  the  perform- 
ance of  this  duty.    Bullock's  Case,  105  N.  C 


180  [10  S.  B.  988];  Dean's  Case,  107  N.  C. 
686  [12  S.  E.  77,  22  Am.  St.  Bep.  902] ;  Pick- 
ett's Case,  117  N.  O.  616  [23  S.  B.  264,  30  L. 
B.  A.  257,  53  Am.  St.  Bep.  611].  This  par- 
ticular duty  arises,  not  so  much  from  the 
fact  that  railroad  companies  are  common 
carriers  or  quasi  public  corporations,  as  from 
the  high  degree  of  care  imposed  upon  them 
on  account  of  the  dangerous  agencies  and 
Implements  employed  and  the  great  probabil- 
ity that  serious  and  in  many  instances  fatal 
injuries  are  almost  certain  to  result  in  case 
of  collision." 

And  numerous  other  decisions  with  us  up- 
hold the  same  principle.  Ordinarily  cases 
calling  for  application  of  the  doctrine  indi- 
cated arise  when  the  injured  person  was 
down  on  the  track,  apparently  unconscious 
or  helpless,  as  in  Sawyer's  Case,  just  re- 
ferred to,  or  in  Pickett's  Case,  117  N.  O. 
616,  23  S.  B.  264,  30  L.  B.  A.  257, 53  Am.  St. 
Bep.  611,  or  in  Dean's  Case,  107  N.  C.  687,  12 
S.  E.  77,  22  Am.  St.  Bep.  902;  but  such  ex- 
treme conditions  are  not  at  all  es^^ential,  and 
the  ruling  should  prevail  whenever  an  en- 
gineer operating  a  railroad  train  does,  or  in 
proper  performance  of  his  duty  should,  ob- 
serve that  a  collision  is  not  Improbable,  and 
that  a  person  is  in  a  position  of  peril  that 
ordinary  effort  on  his  part  will  not  likely 
avail  to  save  him  from  Injury,  and  the  au- 
thorities are  also  to  the  effect  that  an  en- 
gineer in  such  circumstance  should  resolve 
doubts  in  favor  of  the  safer  course.  This 
was  held  in  Clark's  Case,  109  N.  C.  430,  448, 
444,  14  S.  B.  43,  14  L.  B.  A.  749,  Bullock's 
Case,  105  N.  a  180,  10  S.  E.  988,  and  others 
of  like  import.  In  Bullock's  Case,  Avery, 
J.,  for  the  court  said:  **It  is  the  duty  of  an 
engineer,  when  running  his  engine,  to  keep  a 
constant  'lookout  for  obstructions,  and,  when 
an  obstruction  is  discerned,  no  matter  when 
or  where,  he  should  promptly  resort  to  all 
means  within  his  power,  known  to  skillful 
engine  drivers,  to  avert  the  threatened  in- 
jury or  danger.'  Woods'  B.  L.  §  418,  p.  1548; 
S.  Sc  N.  Ala.  Bailroad  Co.  v.  Williams,  65 
Ala.  74;  S.  &  N.  Ala.  Bailroad  Co.  v.  Jones, 
56  Ala.  507.  If  the  engineer  so  soon  as  he 
discovered  that  the  wagon  was  detained  upon 
the  track  and  could  not  for  the  time  get  out 
of  the  way,  or  so  soon  as  with  proper  care 
and  watchfulness  he  would  have  had  reason 
to  think  such  was  its  condition,  had  used 
every  means  and  appliance  in  his  power  to 
stop  the  train,  the  defendant  would  not  have 
been  liable.  But  the  judge  omitted  to  tell 
the  jury  that  it  was  negligence  on  the  part 
of  defendant,  If  the  engineer  could  have  seen 
by  watchfulness,  though  he  did  not  in  fact 
see,  that  the  road  was  obstructed  in  time  to 
stop  his  train  before  reaching  the  crossing. 
Carlton  v.  Bailroad  Co.,  104  N.  C-  365  [10 
S.  E.  516];  Wilson  v.  Bailroad  Co.,  90  N.  C. 
69;  Snowden  v.  Bailroad  Co.,  95  N.  O.  93. 
The  defendant  could  not  complain  of  this  er- 
ror.    It  is  true  that  ordinarily  an  engineer 
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has  a  right  to  assume  that  one  who  has  time 
will  get  oat  of  the  way»  but  he  is  not  war- 
ranted in  acting  upon  this  assumption  after 
he  *has  reason  to  believe  that  he  is  laboring 
under  some  disability,  or  that  he  does  not 
hear  or  comprehend  the  signals.'**  And  in 
Clark's  Oase,  supra,  the  court  said:  "It  is 
settled  law  in  this  state  that,  where  an  en- 
gineer sees  that  a  human  being  is  on  the 
track  at  a  point  where  he  can  step  off  at  his 
pleasure  and  without  delay,  he  can  assume 
that  he  is  in  full  possession  of  his  senses  and 
faculties,  without  information  to  the  con- 
trary, and  will  step  aside  before  the  engine 
can  overtake  him.  But  where  it  is  apparent 
to  an  engineer  who  is  keeping  a  proper  out- 
look that  a  man  is  lying  prone  upon  the 
track,  or  his  team  is  delayed  in  moving  a 
wagon  over  a  crossing,  it  has  been  declared 
that  the  engineer,  having  reason  to  believe 
that  life  or  property  will  be  imperiled  by  go- 
ing on  without  diminishing  his  speed,  is  neg- 
ligent if  he  fails  to  use  all  the  means  at  his 
command,  consistent  with  the  safety  of  the 
passengers  and  property  in  his  charge,  to 
stop  his  train,  and  avoid  coming  in  contact 
with  the  person  so  exposed"— citing  Deans  v. 
Railroad,  107  N.  a  686,  12  S.  B.  77,  22  Am. 
St  Bep.  902;  Bullock  v.  Railroad,  105  N.  G. 
180,  10  S.  B.  988. 

Ab  the  case  goes  back  for  a  new  trial,  we 
do  not  consider  it  advisable  to  discuss  the 
testimony  or  its  application  more  fully ;  but 
under  the  authorities  cited  we  hold  that 
there  was  error  in  dismissing  the  action,  and 
that  plaintiff  is  entitled  to  have  his  case 
passed  upon  by  the  Jury.  The  order  of  non- 
suit, therefore,  will  be  set  aside,  and  the 
question  of  defendant's  respousibility  consid- 
ered on  the  two  issues  as  to  negligence  on 
part  of  plaintiff;  and,  in  case  a  verdict  on 
these  issues  requires  it,  a  further  issue  should 
be  submitted  involving  the  question  whether 
there  was  a  negligent  failure  on  part  of  de- 
fendant to  avail  itself  of  the  last  clear 
chance  of  avoiding  the  injury,  and,  if  so, 
was  such  failure  the  proximate  cause  of 
plaintiff's  injury.  There  is  nothing  in  this 
case  that  in  any  way  conflicts  with  the  deci- 
sions of  this  court  in  Strickland's  Case,  150 
N.  C.  4,  63  S.  B.  161.  In  that  case  the  intes- 
tate killed  by  a  train  had  entered  and  was 
walking  on  the  track  of  a  railroad  in  the 
nighttime,  and  about  the  schedule  time  of 
a  fast  passenger  train  at  or  about  the  begin- 
ning of  a  trestle.  It  was  held  that  the  intes- 
tate was  clearly  guilty  of  contributory  neg- 
ligence, and  that  under  the  facts  and  attend- 
ant circumstances  there  was  nothing  to  in- 
dicate to  the  engineer  that  the  intestate  was 
in  a  position  of  peril,  or  that  called  for  the 
application  of  the  doctrine  of  the  last  clear 
chance. 

For  the  error  indicated,  the  order  of  non- 
•uit  is  set  aside  and  a  new  trial  awarded. 

Error. 


OSt  N.  C.  S5) 
BURNETTT  V.  ROANOKB  MILLS  CO. 

(Supreme  Court  of  North  Carolina.     Feb.  25, 

1910.) 

1.  Master  and  Servant  (5  265*)— Contribti- 
TORT  Negligence—Presumptions. 

A  servant  over  14  years  of  a^^e  is  presump- 
tively endowed  with  sufficient  mtelligence  to 
perform  the  work  assigned  to  bim,  but  the  pre- 
sumption may  be  rebutted. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  265.*] 

2.  Master  and  Servant  (S  223*)— Injury  to 
Servant— Absukption   ov  Risk. 

A  servant  who  departs  from  the  sphere  of 
his  assigned  duty  and  does  something  he  is  not 
required  to  do,  or  who  without  the  order  of  the 
master,  or  contrary  to  his  order,  undertakes  to 
do  something  not  assigned  him,  assiunes  all  risk 
of  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  652-658;  Dec.  Dig.  § 
223.*1 

3.  Master  and  Servant  (H  101,  102*)— Obli- 
gation OF  Master. 

The  dut;r  of  a  master  to  exercise  ordinary 
pare  to  furnish  safe  appliances  extends  only  to 
those  servants  who  are  required  in  their  employ- 
ment to  make  use  of  such  appliaiLces,  or  who 
while  doing  the  work  may  be  injared  by  them  if 
they  are  defective. 

[Bd.  Note.— For  other  cases,  see  Master  and 
^rvant.  Cent  Dig.  {  171 ;    Dec.  Vi^  j^  101, 

4.  Master  and  Servant  (J  243*)- Injury  to 
Servant  —  Contributory  NsauaENCE  — 
Disobeying  Orders. 

Where  there  was  a  safe  method  of  unchok- 
ing  a  machine  In  a  cotton  mill,  and  the  servant, 
contrary  to  the  express  instructions  of  the  mas- 
ter, attempted  to  do  so  in  an  unsafe  way  and 
was  injured,  the  master  was  not  liable  therefor. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t  759 ;   Dec  Dig.  §  243.*] 

5.  Jury  (S  58*)  —  Qualifications  —  Prior 
Jury  Service— "Acted."  • 

A  juror  who  was  summoned,  bat  who  was 
excused  without  liaving  been  sworn,  bad  not 
"acted"  within  Revisal  1905,  §  1967,  disqualify- 
ing a  tales  juror  who  has  acted  as  a  grand, 
petit,  or  tales  juror  within  two  years. 

[Ed.  •I<Jote.-rJFor  other  cases,  see  Jury,  Cent. 
Dig.  i  259;    Dec.  Dig.  f  53.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  116-117.] 

6.  Appeal  and  Error  <i  1056*)— Harmless 
Error  —  Erroneous  Exclusion  of  Evi- 
dence. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, a  co-servant  testified  for  the  master  with- 
out stating  anything  bearing  on  the  material 
issue  in  the  case,  the  error,  if  any,  in  sustaining 
an  objection  to  a  question  as  to  the  amount  of 
his  salary,  was  harmless. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4188;  Dec  Dig.  {  105a*] 

7.  New  Trial  <§  9*)  —  Right  to  Set  Asidb 
Verdict  on  a  Particular  Issue. 

A  party  cannot  as  a  matter  of  right  move 
for  a  new  trial  as  to  only  one  of  the  issues, 
though  the  court  may  in  its  discretion  direct  a 
new  trial  as  to  any  one  issue  leaving  the  ver^ 
diet  stand  as  to  the  others. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  §  12;   Dec  Dig.  §  9.*] 

Appeal  from  Superior  (Jourt,  Halifax  Coun- 
ty;. Guion,  Judge. 
Action  by  Arthur  Burnett  against  the  Roa- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexet 
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DOke  Mills  Company.    From  a  judgment  for 
defendant;  plaintiff  appeals.    Affirmed. 

B.  1m  Travis  aod  Claude  Kltdiln,  for  appel- 
lant W.  B.  Daniel,  Geo.  G.  Green,  R«  a 
Dnnn,  and  Pavis  &  Davis,  for  appellee. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  for  a  personal  injury 
received  by  him  while  operating  a  machine 
known  as  the  "picker"  in  the  cotton  mill  of 
the  defendant  The  machine  had  two  lids, 
which  were  near  each  other.  The  smaller 
one  covered  the  feed  rolls  and  the  larger  one 
tlie  "beater."  The  plaintiff  was  hurt  while 
raising  the  lid  for  the  ''beater'*  by  being 
caught  In  the  machinery.  Sometimes  the  ma- 
chine is  choked  with  cotton,  but  this  occurs 
in  the  feed  rolls,  which  are  covered  by  the 
smaller  lid,  and  never  in  the  "beater,"  which 
is  covered  by  the  larger  lid.  The  plaintiff 
was  15  years  old,  and  an  intelligent  and 
bright  boy.  It  appears  that  the  proper  way 
to  nnchoke  the  machine  or  to  remove  the  cot- 
ton which  retards  the  movement  of  the  ma- 
chinery is  to  throw  the  belt  on  its  side,  which 
causes  the  machine,  except  the  beater,  to  stop. 
l%e  smaller  Ud  can  then  be  raised,  and,  with 
the  hand  inserted  in  the  feed  rolls,  the  per- 
son in  charge  of  the  machine  can  easily  and 
safely  remove  the  accumulated  cotton.  There 
was  evidence  in  the  case  tending  to  show  that 
the  plaintiff  had  been  fully  instructed  by  the 
superintendent  or  "boss"  of  the  mill  how  to 
unchoke  the  machine,  and  he  was  also  direct- 
ed not  to  attempt  to  do  so,  but  if  anything 
occurred  in  the  operation  of  the  machine,  to 
report  to  the  "second  boss,"  Mr.  Bray.  There 
was  further  evidence  on  the  part  of  the  de- 
fendant that  the  plaintiff  was  specially  in- 
structed not  to  raise  the  lid  over  the  beater, 
as  it  was  not  necessary  in  order  to  unchoke 
the  machine.  Evidence  was  Introduced  by 
the  plaintiff  tending  to  show  that  he  had  not 
been  fully  instructed  as  to  the  manner  of 
operating  the  machine  and  of  unchoking  the 
feed  rolls  which  obstructed  or  impeded  its 
operation.  Much  evidence  was  introduced  by 
both  sides  as  to  whether  proper  instructions 
had  been  given  to  the  plaintiff  or  not  The 
case  was  submitted  to  the  jury  under  instruc- 
tions from  the  court  Hon.  O.  H.  Guion  pre- 
siding, which  clearly  set  forth  the  contentions 
of  the  respective  parties  upon  the  issue  rais- 
ed between  them,  as  to  whether  the  plaintiff 
had  sufficient  intelligence  to  operate  the  ma- 
chine with  safety  to  himself  and  had  been 
properly  instructed  as  to  the  method  of  un- 
choking the  machine.  ESvery  principle  of  law 
applicable  to  the  case  was  fully  and  explicit- 
ly stated  to  the  jury,  and  the  charge,  as  ap- 
pears from  the  record,  was  one  characteriz- 
ed by  exceptional  ability  and  learning.  We 
have  been  unable  after  a  most  careful  ex- 
amination of  the  instructions  of  the  court  to 
discover  any  error  in  them.  The  plaintiff 
complains  that  the  court  charged  the  jury 
with  reference  to  the  capacity  and  intelli- 
geoce  of  the  plaintiff  that  the  law  raises  the 


presumption  that  a  person  over  14  years  of 
age  is  endowed  with  sufficient  intelligence  to 
perform  the  work  assigned  to  him,  but  the 
presumption  is  not  a  conclusive  one,  and  may 
be  rebutted  by  proof  satisfactory  to  the  jury 
that  the  plaintiff  did  not  in  fact  l^ave  such 
intelligence  or  capacity.  This  objection  is 
clearly  answered  by  this  court  in  the  case  of 
Baker  v.  Railroad  Co.,  150  N.  C.  562,  64  S.  E. 
506,  in  which  Mr.  Justice  Brown,  for  the 
court  stated  the  law  with  clearness  and  pre- 
cision as  follows:  "An  infant  of  the  age  of 
14  years  is  presumed  to  have  sufficient  capac- 
ity to  be  sensible  of  danger  and  to  have  pow- 
er to  avoid  it  and  this  presumption  will  stand 
until  rebutted  by  clear  proof  of  the  absence 
of  such  discretion  as  is  usual  with  infants  of 
that  age.  At  what  age  this  presumption  ariS' 
es  is  not  a  question  of  fact,  but  one  of  law. 
The  inquiry — 'At  what  age  must  an  Infant's 
resi>onsibility  for  negligence  be  presumed  to 
commence  ?*^-cannot  be  answered  by  refer- 
ring it  to  a  jury.  That  would  furnish  us  with 
no  rule  whatever.  It  would  simply  produce 
a  shifting  standard,  according  to  the  sym- 
pathies or  prejudices  of  those  who  compose 
each  particular  jury.  One  jury  might  fix  the 
age  at  14  and  another  at  18  and  another  at 
20.  The  responsibilities  of  infants  are  clearly 
defined  by  text-writers  and  courts.  At  com- 
mon law  14  was  the  age  of  discretion  in  males 
and  12  in  females.  At  14  ah  infant  could 
choose  a  guardian  and  contract  a  valid  mar- 
riaga  After  7  an  infant  may  commit  a  felony, 
although  there  is  a  presumption  in  his  favor, 
which  may,  however,  be  rebutted,  but  after 
14  an  infant  is  held  to  the  same  responsibility 
for  crime  as  an  adult  Inasmuch  as  an  Infant 
over  14  may  select  a  guardian,  contract  a 
marriage,  is  capable  of  harboring  malice,  and 
of  committing  murder,  it  is  not  a  great  impo- 
sition on  him  to  hold  him  responsible  for  his 
own  acts."  The  learned  justice,  after  citing 
numerous  authorities,  says:  "This  presump- 
tion of  discreet  judgment  which  arises  after 
14  years  of  age,  must  stand  until  overthrown 
by  clear  proof  of  absence  of  such  natural  in- 
tdligence  as  is  usual  with  infants  of  sim- 
ilar age.  If  such  evidence  Is  offered  by  the 
plaintiff  to  rebut  such  presumption,  Its  weight 
and  value  are  for  the  jury  to  estimate." 
That  case  fully  covers  the  objection  of  the 
plaintiff  to  the  charge  by  the  court  with  ref- 
erence to  the  intelligence  and  capacity  of  the 
plaintiff.  The  other  question,  namely,  wheth- 
er the  plaintiff  was  properly  instructed  as  to 
the  operation  of  the  machine  was,  as  we  have 
said,  submitted  to  the  jury  with  correct  in- 
structions and  practically  reduced  the  issue 
between  the  parties  to  one  of  fact,  which  the 
jury  found  against  (he  plaintiff. 

So  far  as  the  law  on  this  branch  of  the 
case  is  concerned,  it  is  fully  stated  in  Pat- 
terson V.  Lumber  Company,  145  N.  C.  42, 
58  S.  E.  437,  and  the  principle  therein  an- 
nounced is  specially  applicable  to  the  facts 
of  this  case.  We  said  In  Patterson's  Case 
that:   "Where  the  employ^  steps  outside  th« 
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line  of  his  duty,  or  goes  beyond  the  scope  of 
his  employment  and  does  something  he  Is  not 
required  to  do,  he  cannot  recover  from  his 
master  for  any  consequent  injury,  for  In  that 
particular  he  is  not  his  servant,  and  his  con- 
tract does  not  provide  for  the  new  risk  which 
he  thus  assumes  and  to  which  he  exposes 
himself.  The  result  is  the  same  where  the 
servant  without  the  order  or  request  of  his 
employer  or  representative,  or  contrary  to 
his  orders,  or  at  the  request  of  another  em- 
ploye who  has  no  authority  from  the  master 
to  make  it,  undertakes  to  do  something  not 
assigned  to  him.  In  such  a  case  he  assumes 
all  the  risk  of  injury.  The  master  contracts 
to  exercise  ordinary  care  for  the  purpose  of 
keeping  his  premises,  his  machinery,  his  tools, 
and  his  appliances  in  a  reasonable  condition 
of  safety  for  the  protection  of  his  servant 
employed  to  perform  a  stated  service,  and 
who  is  entitled  to  that  protection  while  engag- 
ed in  his  work  and  so  long  as  he  continues 
therein  and  -confines  himself  to  what  he  is  em- 
ployed to  do.  The  duty  of  the  master  to 
furnish  safe  and  suitable  implements  and  ap- 
pliances, which  due  care  for  the  protection  of 
his  servant  would  suggest,  extends  only  to 
those  employes  who  are  required,  permitted, 
or  expected,  in  the  course  of  the  employment, 
to  make  use  of  the  instrumentalities  provided 
by  him,  or  who,  while  in  the  performance  of 
their  work,  may  be  injured  by  them  if  they 
are  defective.  Where  the  servant  departs 
from  the  sphere  of  his  assigned  duty,  ^he  re- 
lation of  master  and  servant  is  considered  as 
temporarily  suspended.  The  servant's  posi- 
tion is,  then,  analogous  to  that  of  a  trespass- 
er, or,  perhaps,  of  a  bare  licensee,  and  his  mas- 
ter owes  him  no  duty,  nor  is  he  under  any  le- 
gal obligation  to  anticipate  his  deviation  from 
his  instruction  and  the  possible  danger  which 
may  arise  to  him  therefrom,  and  consequently 
to  provide  means  for  averting  it  The  serv- 
ant becomes  a  volunteer  as  to  the  particular 
act  which  is  outside  the  scope  of  his  service 
and  which  he  attempts  to  perform.  He  must, 
therefore,  take  things  as  he  finds  them,  and 
suffer  the  consequences  of  his  own  error. 
The  master  cannot  be  held  liable  therefor,  as 
the  law  will  not,  on  obvious  grounds  of  jus- 
tice, compel  the  master  to  answer  in  damages 
for  any  injury  which  the  servant  has  brought 
on  himself  by  undertaking  to  do  that  which 
he  was  not  directed  or  required  to  do,  and  it 
refers  his  injury  not  to  tiie  fault  of  the  mas- 
ter, but  to  his  own  unnecessary  and  gratui- 
tous act  Where  the  servant  leaves  his  own 
work  to  do  something  else  for  which  he  was 
not  engaged,  the  duty  of  the  master  towards 
him  reaches  its  vanishing  point,  as  it  has 
been  said,  at  the  moment  of  the  transition, 
and  his  corresponding  liability  for  a  resulting 
injury  disappears.  There  being  no  longer  a 
contractual  or  legal  relation  imposing  any 
duty  on  the  master  for  a  breach  of  which  he 
would  be  liable,  it  follows  that  there  is  noth- 
ing upon  which  to  rest  any  claim  for  damag- 
es, because  no  cause  of  action  arises  from  a 


failure  to  perform  a  mere  act  of  humanity, 
or  for  the  violation  simply  of  a  moral  obliga- 
tion not  involving  any  legal  duty.  This  prin- 
ciple is  well  established,  if  not  elementary. 
It  is  grounded  In  wisdom  and  justice,  it  is 
perfectly  fair  to  the  master  and  to  the  serv- 
ant, and,  moreover,  is  supported  by  the  high- 
est authority."  The  same  doctrine  was  an- 
nounced by  us  in  Whltson  v.  Wrenn,  134  N. 
G.  86,  46  S.  E.  17,  in  the  following  language: 
"The  servant  was  ordered  do  his  work  in  a 
safe  way,  and  he  preferred  to  do  it  in  anoth- 
er, and  what  proved  to  be  a  dangerous,  way. 
Why  should  the  master  be  liable  If  the  serv- 
ant acted  in  disobedience  to  his  orders,  and 
was  thereby  hurt?  It  must  be  admitted  that 
he  was  the  author  of  his  own  injury.  ♦  ♦  • 
The  plaintiff  in  this  case  has  simply  done 
something  which  his  master  virtually  told 
him  not  to  do.  He  substituted  his  own  will 
for  that  of  his  employer,  and  his  case  c«mes 
within  the  maxim  volenti  non  fit  injuria.  No 
man  by  his  voluntary  and  wrongful  act  can 
Impose  a  liability  on  another,  nor  will  he  be 
permitted  to  take  advantage  of  his  own  wrong 
and  willfulness.*' 

The  jury  have  found  in  this  case  that  there 
was  a  safe  method  of  doing  the  work,  and 
that  the  plaintiff,  upon  his  own  responsibility 
and  against  express  instructions,  attempted 
to  do  It  in  an  unsafe  way.  He  has  there- 
fore brought  the  injury  upon  himself,  and 
cannot  charge  the  defendant  with  liability 
and  damages  for  his  own  voluntary  and  will- 
ful act,  committed  in  direct  violation  of  the 
instructions  which  he  had  received  from  his 
employer.  Numerous  cases  sustain  the  prop- 
osition which  we  have  stated,  but,  as  they 
are  all  collated  in  the  defendant's  brief,  we 
will  not  cite  them  in  this  opinion.  We  find 
no  error  in  the  trial  of  the  case  upon  Its  sub- 
stantial merits.  The  Jury  found  as  a  fact 
under  Instructions  from  the  court,  which  are 
sustained  by  the  law,  that  the  injury  to  the 
plaintiff  was  caused  proximately  by  his  own 
negligence,  and  this,  of  course,  defeats  a  re- 
covery in  this  action. 

But  the  plaintiff  contends  that  the  court 
erred  in  overruling  his  objection  to  a  juror, 
W.  T.  Clement,  who  was  challenged  by  him 
for  the  reason  that  he  had  acted  as  a  petit 
juror  in  the  said  court  within  two  years 
prior  to  the  trial  of  this  case.  The  court 
found  the  facts  involved  in  this  challenge, 
and  it  appears  from  the  findings  that  Glen^ 
ent  was  summoned  by  the  sheriff  at  a  prior 
term  as  a  juror,  and  appeared  in  court  to 
serve  as  such,  but  asked  to  be  excused  from 
service  upon  grounds  stated  to  the  court,  and 
he  was  excused  until  the  afternoon,  when 
the  judge  discharged  him  for  the  term,  upon 
his  application  previously  made.  He  was 
never  sworn  as  a  juror,  and,  of  course,  never 
sat  in  the  trial  of  any  case.  Upon  these 
facts.  It  was  held  by  the  court  that  he  was 
a  competent  juror,  and  the  plaintiff's  chal- 
lenge was  rejected.   We  think  this  ruling  was 
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correct'  The  statute  requires  that.  In  order 
to  disqualify  a  juror,  he  should  have  acted 
as  such  within  two  years  next  preceding  the 
term  of  the  court  at  which  he  Is  challenged. 
It  is  clear  to  us  that  Clement  had  not  "acted** 
as  a  juror  within  two  years  preceding  the 
term.  The  objection  was  made  and  answer- 
ed in  the  case  of  State  y.  Thome,  81  N.  C,  at 
mge  558,  where  Chief  Justice  Smith,  for  the 
court,  says:  **The  facts  do  not  come  with- 
in the  statute,  and  the  objection  is  not  ten- 
able. The  juror  had  been  summoned  on  a 
special  venire,  and  had  attended  a  term  of 
the  court  within  that  time,  but  his  name  was 
not  drawn,  and,  a  jury  being  obtained  with- 
out him,  he  was  discharged.  The  'disqualifi- 
cation attaches  to  the  juror  who  has  acted' 
or  served  as  such,  and  not  to  one  who  has 
been  at  the  court  under  a  summons,  liable 
only  to  be  called  on  for  such  service.  The 
juror  was,  therefore,  not  incompetent**  To 
the  same  effect  is  State  v.  Whitfield,  02  N.  O. 
831.  It  further  appears  that  Clement  had 
been  summoned,  not  as  a  tales  juror,  but  as 
a  regular  juror  for  the  term.  Revlsal  1905, 
I  1967. 

The  plaintiff  further  objected  that  the 
court  ruled  out  the  question  which  he  asked 
the  witness  Patterson  as  to  the  amount  of 
salary  he  was  receiving  from  the  defendant. 
Admitting,  for  the  sake  of  argument,  that 
this  question  was  competent,  we  do  not  think 
It  was  suflScIently  relevant  to  constitute  er- 
ror. We  have  carefully  read  the  testimony 
of  the  witness,  and  do  not  find  that  he  stnted 
anything  which  was  seriously  controverted  in 
the  case.  His  testimony  largely  related  to 
the  constnirtlon  and  operation  of  the  ma- 
chine, and  not  to  anything  which  bore  on 
the  material  issue  in  the  case.  If  there  was 
error,  it  was  harmless,  and,  where  it  clear- 
ly appears  in  the  case  that  a  ruling  of  the 
court  has  not  been  prejudicial  to' the  appel- 
lant, we  will  not  disturb  the  judgment  The 
other  exceptions  of  the  plaintiff  are,  we 
think,  without  any  merit,  and  do  not  require 
any  special  discussion  by  us. 

We  observe  that  the  plaintiff  moved  to  set 
aside  the  verdict  upon  the  second  issue,  and 
not  for  a  new  trial  generally.  We  held  in 
Nathan  v.  Railway  Co.,  118  N.  C.  1066,  24  S. 
EL  511,  that  while  it  is  competent  for  this 
court  to  direct  a  new  trial  as  to  any  one  is- 
sue, leaving  the  verdict  to  stand  as  to  others, 
where  in  the  exercise  of  a  sound  discretion 
sudi  a  course  is  deemed  proper,  and  while 
this  course  might  be  pursued  by  a  judge  at 
nisi  prlus,  the  party  cannot  as  a  matter  of 
right  move  for  a  new  trial  as  to  only  one  of 
the  issues.  In  that  case  the  court,  by  Jus- 
tice Avery,  said:  •'The  motion  of  counsel 
must  be  for  a  new  trial,  and,  while  he  may 
suggest  or  ask  that  it  be  partial,  he  cannot 
demand  It  as  a  right,  and  by  his  motion  at- 
tempt to  restrict  the  action  of  the  court  to 


one  or  more  Issues  without  forfeiting  his 
right  to  have  the  refusal  of  the  motion  re- 
^iewed.*'  We  do  not  Intend  to  imply  that 
there  may  not  be  a  partial  new  trial  or  a 
new  trial  as  to  one  or  more  of  the  Issues  in 
certain  cases,  either  In  the  court  below  or 
by  the  order  of  this  court,  but  counsel  cannot 
select  one  issue  which  has  been  answered  ad- 
versely to  his  client  and  demand  a  new  trial 
as  to  that  in  the  exercise  of  any  right  which 
the  law  allows  him. 

We  have  carefully  examined  the  case,  and 
find  no  error  In  the  rulings  and  judgment  of 
the  court 

No  error. 


(152  N.  C.  31) 

VAUGHAN  V.  WISE  et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  26, 

1910.) 

1.  Wills  (5  868*)  —  Constbuction— Bstatis 
Cbbated— Bights  of  GaEDrroBS  of  Devi- 
see. 

Where  a  testator  devised  property  in  fee 
simple  to  his  son,  with  a  subsequent  provision 
that  during  his  life  the  property  was  to  be 
managed  by  trustees,  who  were  to  pay  over  the 
income  only  to  him,  as  the  testator  wished  the 
property  exempt  from  liability  for  the  son's 
debts,  it  was  subject  to  sale  under  a  trust  deed 
executed  by  the  son  and  the  trustee  to  secure  a 
debt  of  the  son. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  2210;    Dec.  Dig.  §  868.*] 

J.  ^VJLLS    (f    674*)  —  Cbbatioi?    of   Tbust  — 

"Si'ENDTHBIPT  TRUST.*' 

Revlsal  1905,  S  1588,  making  a  spendthrift 
trust  lawful,  and  allowing  testator  to  devise 
property  not  yielding  more  than  ^500  a  year  to 
a  trustee  for  the  benefit  of  his  child  without  its 
being  subject  to  seizure  for  the  debts  of  the 
child;  does  not  cover  a  devise  in  fee  simple  to 
a  son  with  a  subsequent  provision  that  during 
the  lifetime  of  the  son  the  property  should  be 
managed  by  trustees  who  would  pay  over  the 
income  only  to  the  son. 

[Ed.  Note.— J'or  other  cases,  see  Wills.  Centi 
Dig.  §  1585;  Dec.  Dig.  S  C74.*l 

Appeal  from  Superior  Court  Hertford 
County;  Peebles,  Judge. 

Action  by  C.  T.  Vaughan  against  K.  R. 
Wise  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

The  will  of  M.  W.  Wise  contained  this  pro- 
vision: "(8)  All  that  portion  of  my  property 
that  I  have  given  to  my  son,  K.  R.  Wise,  I 
give  in  trust  to  my  daughter,  Eula  S.  Smith, 
and  my  son,  W.  B.  Wise,  to  be  managed  for 
him  and  paid  to  him  as  he  may  need  and 
require  it  they  giving  security  for  the  faith- 
ful performance  of  this  duty.  I  do  not  owe 
anything  to  his  creditors  and  therefore  do 
not  feel  under  any  obligations  to  them."  In 
section  6  of  the  will  the  testator  had  given  all 
his  estate,  not  specifically  devised,  "to  be 
equally  divided  between  my  3  children,  K. 
R.  Wise.  W.  B.  Wise  and  Eula  S.  Smith." 
Thereafter,  on  June  17,  1904,  the  three  chil- 
dren above  named  made  a  voluntary  partition 
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by  deed  of  the  realty,  alloting  to  each  one- 
third  to  be  held  in  severalty.  On  September 
9,  1904,  K.  R.  Wise  gave  a  deed  in  trust  on 
a  part  of  his  allotment  to  secure  certain  in- 
deCtedness  to  the  plaintiff.  The  said  ETula 
S.  Smith  and  W.  B.  Wise  refused  to  qualify 
as  trustees  for  K.  B.  Wise  as  specified  in 
the  will,  and  Isaac  Pipkin  was  appointed 
trustee  in  their  stead  by  the  derk  of  the 
superior  court  Roseman  y.  Roseman,  127 
N.  C.  494.  87  S.  B.  6ia  On  March  7,  1907, 
the  ind^tedness  to  plaintiff  having  become 
due  and  being  wholly  unpaid,  K.  R.  Wise  ex- 
ecuted a  conveyance  of  the  property  embrac- 
ed In  his  aforesaid  deed  of  trust  to  the  plain- 
tiff, said  Isaac  Pipkin,  trustee,  ana  the 
daughter  of  K.  R.  Wise,  at  his  request  join- 
ing in  said  conveyance;  and,  further,  at  re- 
quest of  plaintiff,  on  April  17,  1908,  the 
trustee  in  the  deed  of  trust  sold  the  property 
after  due  advertisement,  and  according  to 
the  terms  of  the  deed  in  trust,  at  which  sale 
the  plaintiff  purchased  and  received  a  deed 
tox  the  property.  This  is  an  action  for  pos- 
session of  the  property  against  E.  R.  Wise; 
his  daughter  and  Isaac  Pipkin,  the  trustee, 
being  joined  as  defendants.  Judgment  for 
plaintiff  upon  the  facts  agreed.  Defendants 
appealed. 

D.  G.  Barnes,  for  appellants.  L.  J.  Law- 
rence and  Winbome  &  Winbome,  for  appel- 
lee. 

CLARK,  O.  J.  In  Mebane  v.  Mebane,  89 
N.  C.  131,  44  Am.  Dec.  102,  Ruffln,  O.  J., 
said:  "In  Dick  v.  Pitchford,  21  N.  C.  480,  the 
question  arose  upon  a  conveyance  of  negroes 
to  one,  in  trust,  annually  to  apply  the  profits 
to  the  use  of  the  donor's  son,  H.  P.,  so  that 
they  should  not  be  subject  to  be  sold  or  dis- 
posed of  by  H.  P.  or  the  rents  and  profits 
anticipated  by  him,  or  in  any  manner  subject 
to  his  debts;  and  it  was  held  that  the  son's 
conveyance  was  nevertheless  effectual  to  pass 
his  interest  as  cestui  que  trust  for  the  term 
of  his  life.  •  •  •  Whatever  interest  the 
debtor  has  in  property  of  any  sort  may  be 
reached  by  his  creditors,  either  at  law  or  in 
equity,  according  to  the  nature  of  his  proper- 
ty. Terms  of  exclusion  of  the  donee's  cred- 
itors not  amounting  to  a  limitation  of  the 
estate  can  no  more  repel  the  creditors  than 
a  restraint  upon  alienation  can  tie  the  hands 
of  the  donee  himself.  Liability  for  debts 
ought  to  be  and  is  just  as  much  an  incident 
of  property  as  the  'jus  disponendl';  for,  in- 
deed, it  is  one  mode  of  exercising  the  power 
of  disposition.  In  Bank  v.  Forney,  37  N.  0. 
184,  the  court  said  that,  however  anxiously 
the  benefit  of  the  donee  personally  may  be 
looked  to  by  the  donor,  the  policy  of  the  law 
will  not  permit  property  or  a  trust  to  be  so 
given  that  the  donee  may  continue  to  enjoy 
it  after  his  bankruptcy,  or,  in  other  words, 
against  his  creditors.  In  Brandon  v.  Robin- 
son, 18  Ves.  Gh.  429,  there  was  a  trust  to 
pay  dividends  from  time  to  time  into  the 
proper  hands  of  a  man,  or  on  his  receipt,  and 


that  they  should  not  be  grantab^^  or  -assign- 
able by  way  of  anticipation,  and  it  was  held 
that  this  interest  passed  to  his  assignees  in 
bankruptcy ;  Lord  Eldon  remarking  that  any 
attempt  to  give  property,  and  to  prevent  cred- 
itors from  obtaining  any  interest  in  it,  could 
not  be  sustained,  and  that  the  gift  must  be 
subject  to  the  incidents  of  property,  and  it 
could  not  be  preserved  from  creditors  unless 
given  to  some  one  else ;  that  is,  limited  over. 
Following  that  case  was  Graves  v.  Dolphin, 
1  Sim.  66,  in  which  estates  were  devised  in 
trust  to  pay  an  annuity  to  the  son  for  his 
personal  support  for  life,  not  liable  to  his 
debts,  and  to  be  paid  from  time  to  time  into 
his  own  proper  hands,  and  not. to  any  other 
person,  and  his  receipt  only  to  be  a  dis- 
charge; and  Sir  John  Leach  declared  that, 
although  the  testator  might  have  made  the 
annuity  determinable  by  the  bankruptcy  of 
his  son,  yet,  as  he  had  not  done  that,  the 
policy  of  the  law  did  not  permit  property  to 
be  so  limited  that  it  should  continue  in  the 
enjoyment  of  the  donee  notwithstanding  his 
bankruptcy ;  therefore,  that  the  annuity  pass- 
ed under  the  commission."  Then,  after  citing 
divers  other  cases,  Chief  Justice  Ruffln  fur- 
ther says:  "The  foregoing  casei;  sufficiently 
establish  that  by  the  use  of  no  words  or  act 
can  property  be  given  to  a  man,  or  to  another 
for  him,  so  that  he  may  continue  to  enjoy  it, 
or  derive  any  benefit  from  it,  as  the  Interest, 
or  his  maintenance  thereout  or  the  like, 
and  at  the  same  time  defy  his  creditors,  and 
deny  them  satisfaction  thereout  The  thing 
is  impossible.  As  long  as  the  property  is  his, 
it  must  as  an  incident  be  subject  to  his  debts, 
provided  only  that  it  be  tangible.  The  only 
manner  in  which  creditors  can  be  excluded 
is  to  exclude  the  debtor  also  from  all  benefit 
from,  or  interest  in,  the  property  by  such  a 
limitation  upon  the  contingency  of  his  bank- 
ruptcy or  insolvency,  as  will  determine  his 
interests,  and  make  it  go  to  some  other  per- 


son." 

In  Pace  v.  Pace,  73  N.  C.  125,  it  is  said  by 
Rodman,  J.:  "It  is  settled  that  by  no  form 
of  words  can  property  be  given  to  a  man  or 
to  another  In  trust  for  him,  so  that  he  shall 
not  have  a  right  to  dispose  of  his  estate  in 
it,  unless  there  be  in  the  instrument  of  gift 
a  provision  that  upon  an  attempted  aliena- 
tion it  shall  go  over  to  some  third  person. 
Dick  V.  Pitchford,  21  N.  G.  480;  Mebane  v. 
Mebane,  39  N.  G.  131  [44  Am.  Dec.  102]."  In 
Ricks  V.  Pope,  129  N.  G.  65,  39  S.  B.  040,  it 
is  said:  "The  clause  against  liability  for  the 
debts  of  Isaac  (the  grantee)  is  incompatible 
with,  and  repugnant  to,  the  grant  of  the  fee- 
simple  estate,  and  void" — citing  several  cases. 

Here  there  is  a  devise  in  fee  simple  to  K. 
R.  Wise  with  a  subsequent  provision  that 
during  his  life  the  property  is  to  be  "man- 
aged" by  trustees  who  are  to  pay  over  the  in- 
come to  him,  as  the  devisor  wishes  the  prop- 
erty exempted  from  liability  for  K.  R.  Wise*8 
debt  The  deed  to  plaintiff  has  been  execut- 
ed, both  by  him  and  the  trustee,  and  in  any 
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view  upon  die  facts  agreed  Judgment  was 
correctly  entered  is  t&vat  of  the  plaintiff. 
ThlB  devise  does  not  come  witbin  the  terms 
of  a  "Spendthrift  Tnist,"  authorized  by  Re- 
visal  1905,  I  1588,  which  stetlon  is  to  be 
strictly  construed.  Gray  t.  Hawkins,  133  N. 
G.  1,  45  S.  EL  3d3. 
Affirmed. 


(152  N.  c.  a) 

WASHINGTON  HORSB  BXCH.  y.  WILSON 

&  McCOT. 

(Supreme  Court  of  North  Carolina.    Feb.  25, 

1910.) 

BhriDBROs  (I  17t*)— Best  and  Ssoordabt— 
Books  of  Account. 

Where  it  is  necessary  to  prove  the  results 
of  the  examination  of  the  books  of  a  nonresident 
bank,  and  the  books  cannot  be  introduced  with- 
ont  stopi>ing  the  business  of  the  bank,  the  re- 
sults may  be  proved  by  a  person  who  made  an 
examination  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  670-579 ;  Dec  Dig.  «  177.*] 

Appeal  from  Superior  Court,  Beaufort 
County;    Ward,  Judge. 

Action  by  the  Washington  Horse  Bzcbange 
against  Wilson  &  McCoy,  In  whidi  the  First 
National  Bank  of  Terre  Haute,  Ind.,  inter- 
vened. The  following  issue  was  submitted  to 
the  Jury:  ''Is  the  interpleader,  First  Na- 
tional Bank  of  Terre  Haute,  Ind.,  the  owner 
of  the  proceeds  of  the  draft  In  question?" 
The  Jury  answered  the  issue,  *'Yee."  From 
the  Judgment,  plaintiff  appeals.    Affirmed. 

Bragaw  ft  Harding,  for  appellant  W.  C 
Rodman,  for  appellee; 

BROWN,  J.  PlaintUf  instituted  suit  in 
the  court 'of  a  Justice  of  the  peace  against 
defendant,  and  caused  attachment  to  be  is- 
sued, which  was  levied  upon  the  proceeds 
of  a  draft,  drawn  by  defendant  on  plaintiff, 
for  the  purchase  money  of  a  ear  load  of  hay, 
diipped  by  defendant  to  plaintiff.  The  plain- 
tiff recovered  Judgment  Hie  draft  made 
by  defendant  on  plaintiff  was  payable  to  the 
order  of  the  First  National  Bank  of  Terre 
Haute,  Ind.,  with  bill  of  lading  attached.  The 
First  National  Bank  of  Terre  Haute  inter- 
vened, alleging  ownership  of  the  proceeds  of 
the  draft  This  was  the  only  question  in- 
volved in  the  trial  in  the  superior  court 

The  intervener  offered  the  d^osltlon  of 
Bertto  McCormick,  cashier  of  the  First  Na- 
tional Bank  of  Terre  Haute,  Ind.,  aiid  the 
plaintiff  in  apt  time  objected  to,  and  moved  to 
strike  out,  the  same  upon  the  ground  that  it 
was  hearsay  and  Incompetent  Plaintiff,  at 
the  dose  of  the  testimony  of  the  intervener, 
requested  the  court  to  charge  the  Jury  "that 
upon  all  the  evidence  in  this  case  the  inter- 
voier.  First  National  Bank  at  Terre  Haute, 
has  not  proved  title  to  the  fund  attached,  and 
you  win  answer  the  issue,  'No.' "  This  re- 
quest was  refused,  and  plaintiff  excepted. 


The  learned  counsel  for  plaintiff  bases  this 
Instruction  upon  the  theory  that  the  court 
erred  in  admitting  the  testimony  of  Bertis 
McCormick,  the  cashier  of  the  Intervener, 
and  contends  that  If  that  be  excluded  there 
is  no  evidence  that  the  Terre  Haute  bank 
owned  the  proceeds  of  the  draft  at  the  time 
they  vrere  attached.  The  witness  in  dilef 
testified  that  the  draft  was  purchased  for 
value  by  his  bank  before  it  was  sent  out 
for  collection  and  that  at  the  time  the  at- 
tachmoit  was  levied  it  was  the  property  of 
that  bank.  Upon  cross-examination  witness 
stated  that  be  had  no  personal  knowledge  of 
the  transaction,  as  it  was  not  done  through 
him  personally;  that  he  had  charge  of  the 
books  of  the  bank,  and  had  examined  them ; 
that  they  showed  that  the  Terre  Haute  bank 
discounted  this  draft  on  August  8,  1907,  and 
forwarded  it  for  collection;  that  the  pro- 
ceeds were  credited  to  drawers,  and  the  bank 
bad  never  been  reimbursed. 

It  Is  contended  that  the  cashier's  evidence 
was  incompetent,  and  that  the  books  were 
the  only  competent  evidence.  The  books  of 
the  Intervener  were  in  Terre  Haute,  Ind., 
beyond  the  Jurisdiction  of  the  court,  and 
could  not  well  be  introduced  without  stop- 
ping the  business  of  the  bank.  The  case  dtr 
^  by  MaJ.  Rodman,  the  learned. counsel  for 
the  intervener,  in  his  wdl-considered  brief, 
decides  the  very  point  against  this  plaintiff. 
In  the  opinion  the  Supreme  Court  of  the 
United  States  says:  "The  next  assignment 
of  error  Is  the  admission  In  evidence  of  such 
parts  of  the  deposition  of  A.  U  Tnmw  and 
C.  P.  Steers  as  refer  to  what  appeared  or 
did  not  appear  on  the  books  of  the  Tioga 
County  Bank.*'  The  court  proceeds  to  say: 
"When  it  Is  necessary  to  prove  the  results  of 
voluminous  facts,  or  of  the  examination  of 
many  books  and  papers,  and  the  examination 
cannot  be  conveniently  made  in  court,  the  re- 
sults may  be  proved  by  the  person  who  made 
the  examination.  Here  the  object  was  to 
prove,  not  that  the  books  did,  but  that  they 
did  not,  show  certain  things.  The  results 
sought  to  be  established  were  not  affirmative, 
but  negative.  If  such  testimony  be  compe- 
tent as  to  the  former,  a  multo  fortiori  must 
it  be  so  to  prove  the  latter." 

We  are  also  Inclined  to  thhik  that  the 
testimony  of  Dumay  was  sufficient  to  take 
the  case  to  the  Jury ;  but  it  is  unnecessary  to 
decide  that  point.  In  view  of  our  ruling  upon 
the  other. 

The  Judgment  is  affirmed. 

(US  N.  C.  790) 
STATE  V.  PARKER. 

(Supreme  Court  of  North  Carolina.     Bfarch  2; 

1910.) 

Cbdcinal  Law  (8  881*)— Caebyino  Conokal- 
KD  Weapons— SuiTiciEHCT  or  Verdict. 
A  verdict  finding  defendant  "guilty  of  car- 
rying a  pistol  in  his  suit  case"  is  not  responsive 
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to  an  indlctmeot  for  canylng  a  concealed  weap- 
on, and  will  not  support  a  conviction  there- 
under. 

[Ed.  Note.^For  other  cases,  see  Oriminal 
Law,  Dec.  Dig.  S  881.*] 

'  Appeal  from  Superior  Court,  Pitt  County; 
Guion,  Judge. 

Modin  Parker  was  convicted  under  an  in- 
dictment charging  the  carrying  of  a  concealed 
weapon,  and  he  appeals.    Reversed. 

Julius  Brown,  for  appellant  Attorney  Gen- 
eral Bickett  and  G.  L.  Jones,  for  the  State. 

WALKER,  J.  The  defendant  was  indict- 
ed, in  the  court  beiow,  for  the  statutory 
crime  of  carrying  a  concealed  weapon.  Tlie 
case  shows  that  testimony  was  introduced  by 
the  state  tending  to  prove  that  the  defendant 
had  been  seen  with  a  pistol  in  his  hand. 
The  defendant  testified  in  bis  own  behalf 
that  he  had  not  carried  the  pistol,  as  charg- 
ed in  the  indictment;  but  on  cross-examina- 
tion he  admitted  that  about  two  months  be- 
fore the  indictment  was  found  he  had  moved 
from  his  former  residence  to  another  house 
in  the  town  where  he  lived,  and  while  so 
moving  his  household  effects  he  put  his  pis- 
tol in  his  dress  suit  case  and  cairried  it  from 
his  old  to  his  new  home.  This  was  all  the 
testimony  In  the  case. 

The  defendant  requested  the  court  to  charge 
the  Jury  that,  upon  all  the  evidence,  they 
should  render  a  verdict  of  not  guilty.  This 
prayer  of  the  defendant  was  refused  by  the 
court,  and  he  duly  excepted;  but  it  is  not 
necessary  for  us  to  consider  this  exception, 
as  we  are  of  the  opinion  that  the  verdict  ren- 
dered by  the  jury  is  not  su^cient  in  form  or 
substance  to  sustain  the  judgment  which 
was  rendered  by  the  court  thereon,  and  by 
which  the  defendant  was  required  to  pay  a 
fine  of  $10  and  the  costs. 

The  jury,  under  the  instructions  of  the 
court  and  the  evidence  in  the  case,  returned 
the  following  verdict:  "Guilty  of  carrying 
a  pistol  in  his  suit  case."  The  defendant 
moved  to  set  aside  this  verdict  as  uncertain 
and  not  responsive  to  the  charge  contained 
in  the  indictment,  and  therefore  as  insuffi- 
cient to  support  the  judgment  of  the  court 
This  motion  was  denied,  and  the  defendant 
excepted.  In  this  ruling  against  the  defend- 
ant, we  are  of  the  opinion  that  the  court 
committed  an  error.  The  Attorney  General, 
with  his  accustomed  frankness  and  fairness, 
and  evidently  after  a  thorough  investigation 
and  consideration  of  the  questions  involved 
in  this  exception  of  the  defendant,  admitted 
that  the  verdict  is  fatally  defective.  We  quote 
from  his  excellent  brief,  as  follows: 

"This  exception,  I  think,  should  have,  been 
sustained.  The  verdict  is  not  responsive  to 
the  charge  In  the  bill  of  indictment.  There 
ts  no  such  offense  as  'carrying  a  pistol  in  a 
suit  case'  known  to  our  criminal  law.  The 
verdict  does  not  purport  to  be  a  special  one. 


and  cannot  be  so  regarded.  As  a  general 
verdict,  it  establishes  nothing— neither  the 
guilt  nor  the  Innocence  of  the  defendant  The 
essence  of  the  statutory  offense,  which  is  al- 
leged In  the  indictment  to  have  been  commit- 
ted by  the  defendant  is  an  intentional  con- 
cealment of  the  deadly  weapon,  and  this 
vital,  and,  of  course,  essential,  fact  is  not 
established  by  the  verdict,  either  expressly 
or  by  necessary  implication.  State  v.  Arring- 
ton,  7  N.  C.  571 ;  State  V.  Whitaker,  89  N.  C. 
472 ;  State  v.  Hudson.  74  N.  C.  246 ;  State 
V.  Godwin,  138  N.  C.  586  [60  S.  B.  277]; 
State  y.  McKay,  150  N.  a  816  [63  a  B. 
1059]." 

In  Hudson's  Case,  the  defendant  was  in- 
dicted for  an  assault,  and  the  verdict  was 
"Guilty  of  shooting,"  with  reference  to  which 
the  court  said:  "The  verdict  standing  by 
itself,  is,  therefore,  senseless ;  certainly  it  is 
not  responsive  to  the  indictment  The  court 
should  never  allow  such  absurd  and  irre- 
sponsive verdicts  to  be  recorded." 

In  Whitaker*s  Case,  the  defendant  was  in- 
dicted for  larceny  of  cotton  belonging  to  one 
Parker,  with  a  count  in  the  bill  for  receiving 
the  cotton,  knowing  it  to  have  been  stolen. 
The  verdict  was  "Guilty  of  receiving  stolen 
cotton,"  and  the  court  held  that  it  was  In- 
suffloient  as  a  basis  for  a  judgment,  using 
the  following  language:  "The  verdict  is  not 
sufficiently  responsive  to  the  issue,  and  when- 
ever it  is  imperfect,  informal,  insensible,  or 
one  that  is  not  responsive  to  the  indictment 
the  jury  may  be  directed  to  reconsider  It, 
with  a  proper  instruction  as  to  the  form  In 
which  it  should  be  rendered.  But,  if  such  a 
verdict  is  received  by  the  court,  it  will  be  er- 
ror to  pronounce  judgment  upon  It"  To 
the  same  effect  are  the  following  authorities: 
Abbott's  Trial  Brief  (2d  Ed.)  p.  745 ;  Clark's 
Criminal  Procedure,  p.  485;  Wharton's  Cr. 
PI.  &  Pr.  f  75a 

A  very  instructive  opinion  on  the  general 
subject  of  uncertain  or  indefinite  yerdicts 
will  be  found  in  State  v.  Newsom,  IB  W.  Va. 
850.  At  the  close  of  an  able  and  lengthy 
opinion,  the  judge  who  spoke  for  the  court 
says:  "We  cannot  approve  of  taking  from  a 
citizen  his  liberty  upon  a  verdict  that  neither 
alludes  to  the  indictment  nor  uses  language 
to  show  a  conviction  of  the  crime  charged 
therein.  If  the  jury  intended  to  find  the  de- 
fendant guilty  of  the  offense,  as  charged  in 
the  indictment,  they  should  have  said  so,  and 
the  court  should  have  seen  that  the  verdict 
so  declared,  or  should  have  refused  to  re- 
ceive it" 

If  the  verdict  is  treated  as  a  special  one, 
the  facts  found  do  not  warrant  the  court 
in  proceeding  to  judgment  A  careful  ex- 
amination of  the  decisions  of  this  court  upon 
the  question  will  reveal  the  fact  that  the 
gist  of  the  offense,  under  the  law,  is  the  in- 
tentional concealment  of  the  weapon.  The 
present  Chief  Justice,  in  State  v.  Dixon,  114 
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N.  C,  850,  19  S.  E.  364,  reviews  the  authori- 
ties and  concludes  as  follows:  **In  trials  for 
this  offense,  it  should  be  borne  in  mind  that 
the  guilty  intent  is  the  intent  to  carry  the 
weapon  concealed,  and  does  not  depend  upon 
the  Intention  to  use  it"  We  held  hi  State 
y.  Simmons,  143  N.  a  616,  56  S.  £.  702,  as 
follows:  "It  is  not  necessary  to  a  conyictlon 
of  this  offense  that  the  state  should  show  an 
intention  to  use  the  deadly  weapon  for  any 
unlawful  purpose,  for  it  is  the  intent  to  con- 
ceal, and  not  the  intent  to  use  in  any  partic- 
ular way,  that  renders  the  act  of  carrying  a 
weapon  criminal." 

The  jury,  by  their  verdict  in  this  case, 
have  not  found  the  fact  of  the  concealmeut 
or  the  intention  to  conceal.  As  stated  by  the 
Attorney  General  in  his  brief:  **The  facts 
contained  In  the  verdict  may  constitute  evi- 
dence of  concealment  and  of  intent  to  con- 
ceal, but  such  proof  does  not  take  the  place 
of  a  verdict.  The  verdict  may  be  entirely 
consistent  with  the  guilt  of  the  defendant, 
but  is  not  inconsistent  with  his  innocence. 
In  State  v.  Gilbert,  87  N.  C.  527,  42  Am. 
Rep.  518,  Justice  Ruffln,  for  the  court,  said 
that  concealment  means  something  more 
than  being  out  of  sight.  'It  implies  an  as- 
sent of  the  mind  and  a  purpose  to  so  carry 
the  weapon  that  it  may  not  be  seen.'  When 
it  clearly  appears,  as  shown  in  Simmons' 
Case,  that  a  man  willfully  and  knowingly 
conceals  a  deadly  weapon,  an  intention  to 
conceal  may  be  predicated  upon  such  a  find- 
ing by  the  jury.  But  no  such  fact  is  stated 
in  the  verdict  under  consideration." 

Our  conclusion  is  that  the  judgment  of  the 
court  is  not  supported  by  the  verdict  as  ren- 
dered by  the  jury,  and  for  this  reason  It  is 
ordered  that  the  judgment  and  verdict  be  set 
aside  and  a  new  trial  awarded. 

New  trial. 


061  N.  a  S) 
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(Supreme  Court  of  North  Carolina.     Feb.  25, 

1910.) 

L  Fraud  (§  58*)— Sufficiency  of  Evidence. 
A  party  who  alleges  fraad  In  the  making  or 
execution  of  a  contract  as  a  basis  for  the  re- 
corei7  of  damages  must  establish  his  allegation 
by  a  preponderance  of  the  evidence,  and  to  the 
satisfaction  of  the  jury,  in  order  to  recover  on 
that  issne. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  SI  55y  56;   Dec.  Dig.  S  5a*] 

Z  Counties  (§  128*)— Contbaot&— Pebfobm- 

▲NC8. 

Where  a  county  contracting  for  the  erec- 
tion of  a  courthouse  appointed,  as  provided  by 
the  contract,  a  committee  to  inspect  the  work 
and  materials  and  report  if  they  were  defective, 
or  not  as  required  by  the  specifications,  and  the 
committee  with  unrestricted  opportunity^  inspect- 
ed the  work  daily,  and  made  no  objection  there- 
to, and  the  counity  commissioners  inspected  and 
accepted  the  worls  when  completed  and  paid  for 
it,  this  was  conclusive  that  the  work  was  done 
pursuant    to    the   contract,    except   upon    clear 


proof  of  fraud  on  the  part  of  the  contractor; 
and  the  fact  that  there  were  defects  in  the 
work,  or  that  the  committee  was  incompetent, 
was  insufficient  to  show  this. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  193 ;   Dec  Dig.  S  128.*] 

Appeal  from  Superior  Court,  Perquimans 
County;  Ward,  Judge. 

Action  by  Dare  County  against  the  Smith 
Construction  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

On  December  9,  1903,  the  commissioners 
of  Dare  county,  N.  C,  contracted  with  the 
defendant  in  the  above-entitled  cause  to 
build  a  courthouse  for  the  county  at  Manteo 
according  to  the  plans  and  specifications  then 
adopted  and  made  a  part  of  the  contract  be- 
tween the  parties,  for  which  building  the 
county  agreed  to  pay  to  the  defendant  the 
sum  of  $16,500  in  its  bonds  of  the  denomina- 
tion of  $500  each,  except  in  the  case  of  the 
last  bond,  which  was  to  be  for  $1,500.  Among 
other  things,  the  contract  expressly  required 
that  the  commissioners  of  the  county  should 
**appoint  a  committee  competent  to  judge  as 
to  the  quality  and  character  of  the  material 
and  work,"  to  "inspect  and  r^ort  upon  the 
work  and  material  during  the  construction  of 
the  building,"  and  the  committee  was  also  re- 
quired by  the  terms  of  said  contract,  when 
"any  material  was  furnished  therefor  or 
work  done  which  in  their  opinion  was  not 
in  accordance  with  the  plans  and  specifica- 
tions, to  notify  all  the  parties  to  the  con- 
tract, and  the  wnrk  affected  by  said  notice 
was  to  cease  and  not  be  resumed  until  the 
matter  had  been  settled  by  competent  au- 
thority," and  it  was  further  provided  that. 
If  the  said  committee  "permitted  any  part  of 
the.  work  to  be  completed  without  objecting 
thereto  and  giving  notice  as  provided,  it 
should  be  considered  as  an  approval  there- 
of." It  was  still  further  provided  that,  if  a 
disagreement  arose  between  the  parties  to 
said  contract  ih  reference  to  the  work  or  ma- 
terial or  both,  the  matter  should  be  referred 
to  a  board  of  arbitrators,  whose  decision 
should  be  final,  as  provided  in  the  contract, 
and,  lastly,  it  was  provided  that,  '*upon  final 
completion  of  the  work,  the  party  of  the  sec- 
ond part  [who  were  the  commissioners  of  the 
county]  should  examine  the  same,  and,  if  com- 
pleted according  to  contract,  they  should  ac- 
cept it  and  make  final  settlement  with  the 
party  of  the  first  part  [who  is  the  defendant 
in  this  cause]."  In  accordance  with  the  terms 
of  said  contract,  plans,  and  specifications,  the 
defendant  thereafter  promptly  began  work  up- 
on the  courthouse  and  continued  the  same  un- 
til the  building  was  finally  completed  in  the 
fall  of  1904.  The  board  of  commissioners, 
upon  the  execution  of  the  contract,  promptly 
appointed  a  building  committee,  whose  duty 
it  was  to  inspect 'all  material  and  work  sup- 
plied during  the  construction  of  said  building, 
and  to  ascertain  whether  the  same  was  In 
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accordance  with  the  plans,  specifications,  and 
contract,  and  to  report  to  the  commissioners. 
The  committee  duly  inspected  the  materials 
and  work  as  the  same  were  sui^Ued  by  the 
contractor,  and  never  objected  thereto,  and, 
when  the  building  was  finally  completed,  the 
commissioners  then  examined  and  accepted 
and  paid  for  the  same;  that  is,  on  October  10, 
1904,  as  required  by  the  terms  of  the  contract. 
During  the  progress  of  the  work  the  conmils- 
sioners  made  payments  to  the  defendant  from 
time  to  time,  upon  the  reconmiendatlon  of  the 
building  committee  that  the  material  and 
workmanship  were  in  accordance  with  the 
terms  of  said  contract 

Some  time  after  the  work  had  been  com- 
pleted, accepted,  and  paid  for,  the  roof,  which 
was  made  of  metal  shingles,  was  found  to 
be  leaking,  and  the  defendant  was  notified 
thereof.  That  was  the  first  and  only  notice 
before  the  bringing  of  this  suit  of  any  defects 
whatsoever  which  was  given  to  defendant, 
and  he  immediately  went  to  Manteo,  had  the 
roof  examined,  and  it  was  agreed  ^  between 
the  said  board  of  commissioners  and  the  rep- 
resentative of  the  defendant  that  a  metal 
shingle  roof  was  not  practicable  for  that  par- 
ticular locality,  owing  to  its  close  proximity 
to  the  ocean  and  the  salt  air,  and  it  was 
then  agreed  to  substitute  for  the  metal  shin- 
gle roof  a'  slate  roof,  it  being  also  agreed 
that  the  county  should  pay  to  the  defendant 
the  difference  between  the  cost  of  the  metal 
shingle  roof  and  a  slate  roof.  While  the  slate 
roof  was  being  put  on,  the  material  and  work- 
manship were  likewise  inspected  from  time 
to  time  by  the  building  committee,  and,  after 
it  had  been  completed.  It  was  likewise  ex- 
amined, approved,  accepted,  and  the  amount 
due  was  paid  by  the  then  existing  board  of 
commissioners  on  May  15,  1905,  the  defend- 
ant giving  bond  whereby  he  guaranteed  said 
slate  roof  against  leaks  and  defects  for  the 
period  of  one  year  thereafter.  BYom  May 
15,  1905,  to  February  21,  1908,  a  period  of 
nearly  three  years,  no  further  complaint  was 
made  to  the  defendants  that  the  roof  or  any 
portion  of  the  said  building  was  not  in  every 
respect  satisfactory  and  as  required  to  be 
under  the  contract  and  the  guaranty  made 
by  the  defendant  On  February  21,  1908,  the 
defendant  was  sued  by  an  entirely  new  board 
of  conunissioners,  and  the  county  of  Dare 
claimed  that  it  had  been  damaged  in  the 
sum  of  |6,000  by  reason  of  the  defendant's 
fraud,  deceit,  and  corrupticm,  and  breach  of 
contract,  as  alleged  in  the  complaint  filed  in 
said  cause.  That  suit  was  the  only  other 
notice  the  defendants  received  of  any  defect 
in  the  building;  It  being  nearly  four  years 
after  the  completion  of  the  building  and  near- 
ly three  years  after  the  alate  roof  had  been 
completed,  accepted,  and  paid  for.  A  change 
of  venue  was  taken  to  Perquimans  county, 
where  the  case  was  heard.  Between  Decem- 
ber 9,  1903,  when  the  contract  was  made,  and 
October  10,  1904,  when  the  building  was  ac- 


cepted and  paid  for,  the  personnel  of  the 
board  of  commissioners  remained  the  same, 
but  in  the  fall  election  of  1904  some  of  the 
members  of  the  old  board  were  retired  and 
new  ones  elected,  and  such  was  the  situation 
when  the  slate  roof  was  finished  and  ac^ 
cepted  on  May  15,  1905;  but,  when  this  suit 
was  brought,  an  entirely  new  board  had  been 
elected,  so  tliat  none  of  the  old  members  of 
the  board  who  entered  Into  the  contract,  su- 
pervised, and  accepted  the  work  thereunder 
and  paid  therefor  formed  any  part  of  said 
new  board. 

The  board  whidi  brought  this  suit  had 
nothing  whatever  to  do  with  the  making  of 
the  contract  or  the  supervision  or  acceptance 
of  the  building  or  the  payment  therefor,  and 
yet  in  the  complaint  which  was  filed  It  is 
charged  that  by  fraud  and  deceit  and  cor- 
ruption on  the  part  of  the  defendant  the  old 
board  was  infiuenced  to  make  the  contract 
set  up  in  this  suit,  and  the  county  paid  some 
$6,500  more  than  the  bnildlng  was  reasonably 
worth,  and  that,  by  said  fraud  and  deceit, 
Imprc^er  advantage  was  taken  of  an  incom- 
petent building  committee,  and  the  commis- 
sioners themselves  were  thereby  Induced  to 
accept  a  defective  building  and  pay  the  al- 
leged exorbitant  price  therefor.  The  deceit 
and  fraud  charged  against  the  defendant  in 
the  complaint  is  of  the  grossest  character, 
and  such  is  made  the  basis  of  the  right  of 
the  plaintiffs  in  this  case  t6  disregard  the 
final  acceptance  and  payment  for  the  .build- 
ing by  the  old  board  of  commissioners,  and 
also  to  make  such  deceit  and  fraud  the  basis 
of  its  alleged  claim  for  damages. 

The  court,  on  motion  of  the  defendant,  en- 
tered a  judgment  of  nonsuit,  and  the  plaintiff 
appealed. 

Ward  &  Grimes,  for  appellant  L  M.  Meek- 
ins,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  find  not  the  slightest  testimony 
in  the  record  tending  to  show  any  fraud  or 
deceit  on  the  part  of  the  defendant  It  is 
not  suflSiclent  merely  to  charge  fraud.  Vi-. 
tuperative  epithets  do  not  prove  it  but  the 
party  who  alleges  any  corruption  in  the  mak- 
ing or  executl(m  of  a  contract  must  estab- 
lish his  allegation  by  evidence,  not  beyond 
a  reasonable  dou-bt,  nor  even  by  dear  and 
convincing  proof,  but  by  a  preponderance  of 
the  testimony  and  to  the  satisfaction  of  the 
jury.  There  being  no  fraud  shown  by  the 
plaintiff,  the  case  depends  for  its  just  deci- 
sion upon  the  ordinary  principles  applicaMe 
to  such  contracts.  It  was  placed  within  the 
power  of  the  plaintiff  to  inspect  the  build- 
ing as  the  work  progressed,  and,  moreover.  It 
was  given  the  authority  to  appoint  the  com- 
mittee of  inspection  Itself.  The  evidence 
shows  that  the  county  commissioners  had 
ample  opportunity  to  make  the  inspection 
without  any  interference  or  obstruction  by 
the  defendant,  and,  if  it  failed  to  do  so,  the 
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fault  most  be  Imputed  to  the  ooanty,  and  not 
to  tbe  defendant.  We  do  not  nnderstand  that 
the  board  of  commlBsioners,  who  made  the 
contract  and  were  In  office  when  the  court- 
house  was  being  built,  make  any  complaint 
against  the  contractors,  who  so  far  as  ap- 
pears in  this  case  were  free  from  any  blame. 
We  must  do  them  the  justice  to  say  that  the 
proof  acquits  them  of  any  charge  InvolVing 
misconduct  on  their  part  On  the  contrary, 
they  seem  to  have  dealt  leniently  with  the 
county,  and  they  endearored  in  all  respects 
to  comply  with  their  contract  At  least, 
there  is  no  evidence  sufficient  to  show  the 
contrary.  We  cannot  better  express  our  own 
▼iewB  of  the  law  in  this  case  than  to  quote 
substantially  from  the  opinion  of  the  court 
In  Pauly  Mfg.  Company  v.  Hemphill  County, 
02  Fed.  098,  10  C.  C.  A.  595,  changing  the 
names  or  titles  of  the  parties  to  adapt  the 
ruling  to  the  precise  facts  of  this  case.  The 
court  says:  The  case  as  presented  for  our 
Judgment  shows  that  the  defendants  were 
nonresidents,  acting  entirely  through  their 
agent,  and  the  provision  in  the  contract  which 
places  it  in  the  power  of  the  plaintiff  to  se- 
lect its  own  committee  to  act  as  inspectors 
during  the  construction  of  the  building  was 
honestly  carried  out  in  accordance  with  the 
terms  of  the  agreement,  has  been  of  the  great- 
est protection  to  both  the  contracting  parties, 
and  would  appear  to  be  a  wise  and  prudent 
protection  in  the  plan  of  said  work,  the  ac- 
tual performance  of  which  must  necessarily 
be  delegated  to  the  representatives  of  each 
and  oould  not  be  scrutinized  by  the  princi- 
pals of  either.  Every  opportunity,  in  reason, 
was  given  to  the  plaintiff  to  secure  good  ma- 
terial and  work,  and  the  defendant  was  at 
the  same  time  protected  from  the  faults  of 
it  and  enabled  to  correct  them,  and  also  from 
any  complaints  that  might  be  subsequently 
made  too  late  to  determine  their  truth  or 
falsity.  The  action  of  said  arbitrator  or  su- 
pervisor, in  the  absence  of  any  complaint 
made  at  the  time,  and  in  the  manner  provid- 
ed In  the  contract,  is  prima  facie  evidence 
of  compliance  with  the  contract,  and  should 
be  conclusive  except  upon  clear  and  distinct 
proof.  That  case  is  in  point  with  the  one 
under  consideration,  and  clearly  sets  forth 
the  true  principle  which  the  courts  apply 
with  respect  to  such  a  contract  as  is  now 
under  consideration.  This  case  is  also  in 
line  with  the  rulings  of  the  courts  in  the 
following  cases:  Railway  Company  v.  March, 
114  U.  S.  M9,*6  Sup.  Ct  1085,  29  U  Ed.  255; 
Kihlberg  y.  U.  S.,  97  U.  S.  898,  24  L.  Ed. 
1106;  Railway  Company  y.  Price,  188  U.  a 
185,  U  Sup.  Ct  290,  84  Ia  Bd.  917. 

The  plaintiffs  alleged  right  to  recover  on 
the  ground  that  its  building  committee  and 
its  oommiSBioners  were  incompetent  and  ig- 
norant is  of  no  cimsequence  in  determining 
this  case  upon  its  merits,  unless  it  had  been 
8h9wn  by  affirmative  proof  that  the  con- 
tractor knowingly  and  deliberately  took  ad- 


vantage of  said  incompetency  and  ignorance 
to  deceive  and  mislead,  and  thereby  did  de- 
ceive and  mislead  them;  but  as  no  such 
evidence  was  offered  and  no  evidence  of  any 
kind  even  tending  to  show  that  such  advan- 
tage was  taken  by  the  contractor,  it  is  too 
late  now  for  the  plaintiff  to  complain  of  the 
incompetency  of  its  commissioners  or  of  the 
committee  selected  by  them.  The  contract 
required  the  plaintiff  to  select  a  competent 
committee,  capable,  of  course,  of  passing  up- 
on the  character  of  the  material  and  work- 
manship. The  commissioners  assumed  the 
duties  in  this  respect  which  the  contract  laid 
upon  them  by  mutual  agreement,  and  it  was 
their  plain  duty  to  know,  as  they  could  have 
known,  before  they  selected  such  committee, 
that  it  would  be  qualified  to  discharge  the 
duties  which  the  contract  required  of  It  The 
commissioners  not  only  owed  It  to  them- 
selves to  select  nothing  but  a  competent  com- 
mittee, but  they  owed  it  to  the  county  and  to 
the  contractor ;  and,  if  they  did  not  perform 
this  duty,  the  contractor  is  not  to  be  charged 
with  a  breach  of  the  contract.  As  it  now  ap- 
pears that  the  contractor  exercised  no  in- 
fluence over  the  commissioners  In  the  selec- 
tion of  the  committee  or  in  the  discharge  of 
its  duties,  and  as  it  further  appears  from 
the  evidence  that  the  committee  could  have 
seen  and  known  all  the  defects  mentioned  In 
the  testimony  and  alleged  in  the  complaint, 
if  there  was  any  breach  of  the  contract  in 
any  particular,  it  was  a  failure  of  duty  on 
the  part  of  the  county,  and  not  of  the  con- 
tractor, in  thus  selecting  a  committee  con- 
trary to  the  provisions  of  the  contract  The 
county  cannot  escape  the  consequences  of  any 
incompetency  or  neglect  of  duty  on  the  part 
of  said  commissioners  or  committee,  in  the 
absence  of  fraud,  even  though  it  was  clearly 
established  that  such  incompetency  existed. 

In  the  case  of  Railway  Company  v.  Price, 
138  U.  S.,  11  Sup.  Ct,  34  L.  Ed.,  already 
cited,  the  court  said:  '*The  mere  incompe- 
tency or  mere  neglect  of  the  engineer  does 
not  meet  the  requirements  of  the  case,  unless 
such  engineer  or  inspector  made  such  gross 
errors  as  to  Imply  bad  faith.  <  We  are  of  the 
opinion  that  the  ultimate  facts  do  not  au- 
thorize the  railroad  company  to  go  behind  the 
estimates  from  time  to  time  by  its  division 
engineer,  which  were  approved  and  certified 
by  the  assistant  engineer  and  chief  engineer. 
Within  a  reasonable  Interpretation  of  the 
contract,  the  last  monthly  estimates  of  the 
work  assessed,  followed  by  the  acceptance 
by  the  company  of  the  whole  work,  was  a 
certificate  of  complete  performance  entitling 
the  plaintiff  to  be  paid  in  full  according  with 
the  terms  of  the  contract"  In  Coal  &  Iron 
Co.  V.  Gordon,  151  U.  S.  285,  14  Sup.  Ct 
343,  88  li.  Ed.  104,  the  court  substantially 
said:  It  is  difficult  to  say  what  effect  should 
be  given  an  acceptance  of  work  by  the  sup- 
erintendent of  it'  if  not  to  foreclose  the  par* 
ties  from  thereafter  claiming  that  the  oon* 


40 


67  SOUTHEASTERN  REPORTER. 


(N.C. 


tract  had  not  been  performed  according  to  Its 
terms.  It  would  appear  from  the  report  and 
the  recitals  In  the  final  decree  of  the  court 
that  the  main  contest  was  over  the  construc- 
tion of  a  certain  guaranty  in  the  contract 
that  all  the  work  was  to  be  done  in  good 
workmanlike  manner,  and  of  suitable  mate- 
rial, and  each  part  to  be  adequate  In  design, 
strength,  capacity,  and  workmanship,  for  the 
purposes  for  which  it  was  intended;  that 
the  superintendent  should  pass  upon  the  work 
every  two  weeks,  and,  if  to  his  satisfaction. 
It  should  be  finally  accepted  by  the  company, 
so  far  as  done,  but  If  not  In  compliance  with 
the  contract  and  to  his  satisfaction,  as  to 
the  quality  of  the  material  and  character  of 
workmanship,  the  commissioners  agreed  to 
make  It  so  as  rapidly  as  i>osslble.  The  evi- 
dence In  that  case  showed  that  the  superin- 
tendent of  the  company  made  an  Inspection 
and  supervised  the  work  from  time  to  time, 
and  approved  It  when,  in  his  judgment,  it 
was  in  compliance  with  the  contract  The 
contractor  claimed  to  have  finished  the  work 
on  the  8th  of  August,  1888,  and  requested  its 
final  acceptance.  The  president  of  the  Shef- 
field &  Birmingham  Cool  &  Iron  Railway 
Company  referred  the  matter  of  final  accept- 
ance to  the  said  superintendent,  who  on  the 
18th  of  August  accepted  in  writing  the  work 
as  completed,  according  to  the  terms  of  the 
contract  The  court  held  that  as  the  work 
was  Inspected  by  weekly  visits  as  It  pro- 
gressed, and  as  the  whole  was  finally  accept- 
ed on  the  completion  of  the  contract,  such  ac- 
ceptance, In  the  absence  of  fraud  or  mistake 
on  the  part  of  the  superintendent,  was  con- 
clusive. The  same  principle  is  recognized  in 
the  case  of  Sweeney  v.  U.  S.,  109  U.  S.  618,  3 
Sup.  Ct  344,  27  L.  Ed.  1053.  In  the  contract 
which  is  the  foundation  of  this  suit  there  Is 
a  clause  providing  for  tlje  appointment  of  a 
committee  to  pass  upon  certain  matters  of 
vital  interest  to  the  parties.  We  are  there- 
fore to  presume  from  the  terms  of  the  con- 
tract that  both  parties  considered  the  possi- 
bilities of  dispute  arising  between  them  in 
reference  to  the  execution  of  the  contract, 
and  it  is  to  be  presumed  that  neither  thought 
of  the  possibility  that  the  committee  might 
err  in  its  determination  of  such  matters. 
The  parties  further  considered  that  the  in- 
terests of  neither  party  should  be  put  in  peril 
by  disputes  as  to  any  of  the  matters  covered 
by  their  agreement,  or  in  reference  to  the 
terms  of  their  agreement,  or  in  reference  to 
the  quantity  of  work  to  be  done  under  It,  or 
the  compensation  which  the  plaintiff  might 
be  entitled  to  demand  for  the  work  and  ma- 
terial furnished  by  him. 

The  law  does  not  afford  relief  to  one  who 
suffers  by  not  using  the  ordinary  means  of 


information,  whether  his  neglect  be  attribut- 
ed to  indifference  or  credulity;  nor  will  in- 
dustrious activity  In  other  directions,  to  the 
neglect  of  such  means,  be  of  any  avail.  An- 
druB  v.  Smelting  &  Refining  Oo.,  130  U.  S. 
643,  9  Sup.  Gt  645,  32  L.  Ed.  1054.  If  the 
means  of  investigation  and  verification  be  at 
handf  and  the  attention  of  the  party  receiving 
the  representations  be  drawn  to  them,  the 
circumstances  of  the  case  may  be  such  as  to 
make  It  Incumbent  on  a  court  of  justice  to 
Impute  to  him  a  knowledge  of  the  result, 
which  upon  due  inquiry  he  ought  to  have 
obtained,  and  thus  the  notion  of  reliance  on 
the  representations  made  to  him  may  be  ex« 
eluded.  Farrar  v.  Churchill,  135  U.  S.  616, 
10  Sup.  Ct  771,  34  li.  Ed.  246.  Our  cases 
are  in  perfect  accord  with  those  decisions 
and  the  great  weight  of  authority  upon  the 
important  question  now  before  u&  We  said 
in  Fagin  v.  Newson,  12  N.  C.  22:  "It  is  a 
very  reasonable  principle  that  the  purchaser 
should  not  be  entitled  to  an  action  of  deceit 
If  he  may  readily  inform  himself  as  to  the 
truth  of  the  facts  which  are  misrepresented." 
See,  also.  Cash  Register  Co.  v.  Townsend,  137 
N.  C.  658,  50  S.  E.  306,  70  L.  R.  A.  349 ;  I^y tie 
V.  Bird,  48  N.  C.  225;  Saunders  v.  Hatter- 
man,  24  N.  C.  32,  37  Am.  Dec.  404.  The  case 
of  Williamson  v.  Holt,  147  N.  O.  524,  61  S. 
E.  384,  17  li.  R.  A.  (N.  S.)  240.  is  directly  In 
point  upon  the  general  question.  "A  person 
cannot  take  advantage  of  his  own  wrong"  iB 
a  maxim  of  the  law,  but  it  also  enforces  that 
other  rule,  which  is  quite  as  well  established, 
that  the  court  will  not  constitute  itself  a 
guardian  of  persons  of  mature  age  and  or- 
dinary intelligence,  protecting  them  against 
the  result  of  their  own  negligence,  and  that 
it  will  not  furnish  a  person  a  remedy  for  a 
wrong  where  he  cannot  possibly  prove  a 
legal  claim  for  damage  without  showing  that 
his  own  negligence  Intervened  between  the 
act  of  the  alleged  wrongdoer  and  the  result 
complained  of,  and  was  the  real  efliclent 
cause  of  the  injury.  Bostwlck  t.  Insurance 
Co.,  116  Wis.  392,  89  N.  W.  538,  92  N.  W.  246, 
67  L.  R.  A.  724.  To  the  same  effect  are 
Slaughter  v.  Gerson,  80  U.  S.  379,  20  L.  Ed, 
627 ;  Development  Oo.  v.  SUva,  125  U.  S.  259, 
8  Sup.  Ct  881,  31  L.  Ed.  678.  The  recent 
decision  in  Burgln  v.  Smith,  151  N.  C.  561, 66 
S.  E.  607,  discusses  all  the  questions  raised 
in  this  case,  and  the  court  ruled  adversely 
to  the  plaintiff  upon  every  one  of  them.  If 
anything,  this  case  is  much  stronger  against 
the  plaintiff  than  was  that  case.  The  two 
cases  are  at  least  substantially  the  same, 
and  we  do  not  hesitate  to  follow  our  dedsloo 
In  that  case. 
Affirmed. 
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WRIGHT  V.  SPIRJ)8. 

(Supreme  Gonrt  of  North  Carolina.     Feb.  25, 

1910.) 

1.   B>LECTI0N8  (I  186*)— SiZB  OF  BAIXOTS— EF- 
FECT OF  Ibregulabitt. 

Priv.  Laws  1909,  c  290,  §  2Z,  provides  that 
all  ballots  shall  be  of  a  size  to  be  fixed  by  the 
board  of  aldermen.  Section  25  provides  that 
if  there  shall  be  two  or  more  ballots  rolled  up  to- 
gether, or  any  ballot  shall  contain  the  names 
of  more  persons  than  the  elector  has  the  right 
to  vote  tor,  or  shall  have  a  device,  the  ballot 
shall  be  void.  The  board  of  aldermen  fixed  the 
nze  of  ballots  at  one  inch  by  three  inches.  At 
an  election  of  aldermen  ballots  used  at  the  elec- 
tion were  one  inch  and  a  half  by  three  inches 
in  size.  Held,  that  the  difference  in  size  was  an 
irregularity,  which  did  not  avoid  the  election. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  §  186.*] 

Z  Elections  (|  IW*)— Ballots— "Device." 

Under  Priv.  Laws  1909,  c.  290,  |  25,  relat- 
ing to  an  election  in  a  dty,  and  providing  that 
ballots  cast  which  contain  any  device  shall  be 
void,  ballots  used  at  an  election  which  were  one 
inch  and  a  half  by  three  inches  in  size,  when 
the  board  of  aldermen  under  the  law  had  regu- 
lated their  size  to  one  inch  by  three  inches,  are 
not  void  as  containing  a  "device,**  since  it  was 
a  matter  over  which  the  electors  had  no  control. 

[Ed.  Note..— For  other  cases,  see  Elections, 
Dec.  Dig.  I  193.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  3,  pp.  2045-2046.] 

Appeal  from  Superior  Conrt,  Pasquotank 
Oounty;    G.  W.  Ward,  Judge. 

Action,  in  the  nature  of  quo  warranto,  by 
the  State,  on  the  relation  of  M.  6.  Wright, 
against  O.  C.  Spires.  From  a  judgment  for 
plaintiff,  defendant  appeala    No  error. 

This  was  a  civil  action,  in  the  nature  of 
quo  warranto,  to  try  the  title  to  the  office  of 
alderman  of  the  city  of  Elizabeth  City.  The 
election  was  held  on  May  11,  1909,  pursuant 
to  the  charter  of  the  city,  at  which  the  re- 
lator, M.  G.  Wright,  and  0.  C.  Spires,  were 
<9Posing  candidates  for  election  as  alder- 
man of  the  seventh  ward  in  said  dty.  The 
relator  received  66  votes,  the  defendant  44 
votes.  The  Judges  of  the  election  certified 
this  result  to  the  board  of  canvassers  of  the 
election.  This  board  rejected  all  the  bal- 
lots cast  for  Wright  and  declared  the  defend- 
ant duly  elected;  and  he  was  duly  admitted 
to  the  ofiSce,  and  now  holds  and  enjoys  its 
privileges  and  emoluments.  After  obtaining 
the  consent  of  the  Attorney  General,  the  re- 
lator brought  this  action  to  recover  the  of- 
fice. It  Is  admitted  in  the  answer  as  one 
of  the  causes  of  objection  to  relator's  elec- 
tion (and  no  other  is  set  out  in  the  answer 
or  suggested  in  the  evidence)  that  "the  bal- 
lots cast  for  the  relator  were  not  as  prescrib- 
ed by  law,  and  that  they  were  1%  inches  by 
3  inches  in  size,  instead  of  1  inch  by  3  inches 
In  size,  which  size  was  prescribed  by  law." 
The  evidence  disclosed  that  the  board  of  al- 
dermen had  prescribed  the  size  of  the  ballot 
to  be  one  inch  wide  by  three  inches  long ;  and 
the  ballots  cast  for  relator  differed  from  this 


size,  as  set  out  In  the  answer.  His  honor  in- 
structed the  jury  that,  if  they  found  the  facts 
to  be  as  stated  above,  then  they  should  an- 
swer the  issues  in  favor  of  the  plaintiff. 
This  was  done,  and  Judgment  was  rendered 
declaring  plaintiff  to  have  been  duly  elected, 
and  entitled  to  the  ofllce,'  and  ousting  the  de- 
fendant therefrom.  The  defendant  excepted 
to  his  honor's  refusal  to  nonsuit  the  plaintiff 
and  to  the  instruction  given,  and  appealed  to 
this  court 

G.  J.  Spence  and  Aydlett  &  EThrlnghaus,  for 
appellant.  J.  B.  Leigh  and  Pruden  &  Pmden, 
for  appellee. 

MANNING,  J.  The  particular  provision  of 
the  charter  of  Elizabeth  City  pertinent  to  the 
question  presented  by  this  appeal  is  section 
22,  c.  290,  Priv.  Laws  1909,  and  reads  as  fol- 
lows: "All  ballots  shall  be  printed  or  writ- 
ten, or  partly  printed  and  partly  written, 
upon  white  paper  and  shall  be  without  de- 
vice, mutilation  or  ornamentation,  the  size 
of  the  ballots  to  be  fixed  br  the  board  of 
aldermen  at  same  meeting  at  which  election 
is  called."  Section  25  contains  the  following 
directions  to  be  observed  at  the  count  of  the 
ballots:  "And  if  there  shall  be  two  or  more 
ballots  rolled  up  together,  or  any  ballot  shall 
contain  the  names  of  more  persons  than  the 
elector  has  the  right  to  vote  for,  or  shall  have 
a  device  or  ornament  upon  it,  in  either  of 
these  cases  such  ballot  shall  not  be  numbered 
in  taking  the  ballots,  but  shall  be  void,"  etc. 
It  will  be  observed  that  these  sections  of  the 
charter  of  Elizabeth  City  are  nearly  identical 
with  sections  4344,  4347,  Revisal  1905.  This 
section  26  of  the  charter  and  section  4347, 
Revisal,  particularly  specify  the  classes  of 
ballots  to  be  excluded  from  the  enumeration 
and  to  be  declared  voi<i,  but  in  these  classes 
of  ballots  to  be  rejected  are  not  specified 
those  varying  in  size  from  the  prescribed  size. 
This  defect  must,  we  think,  therefore  be  re- 
garded as  an  irregularity  that  will  not  avoid 
the  ballots,  unless  the  difference  in  size  is 
so  pronounced  as  possibly  to  be  regarded  a  de- 
vice, and  as  such  to  be  condemned  and  reject- 
ed. Baxter  v.  Ellis,  111  N.  C.  124,  15  S.  B. 
938,  17  L.  R.  A.  382. 

In  Paine  on  Elections,  §  454,  It  is  held  a 
ballot  written  or  printed  on  colored  paper 
cannot  be  received  under  a  statute  requiring 
all  ballots  to  be  "written  or  printed  on  plain 
white  paper."  State  v.  McKlnnon,  8  Or. 
493.  In  Kirk  v.  Rboads,  46  Cal.  398,  the 
court  says:  "A  ballot  cast  by  an  elector  tn 
good  faith  should  not  be  rejected  for  failure 
to  comply  with  the  law  in  matters  over  which 
the  elector  had  no  control,  such  as  the  exact 
size  of  the  ticket,  the  precise  quality  of  the 
paper,  or  the  particular  character  of  type  or 
heading  used,  where  the  law  has  provisions 
to  that  effect;  but,  If  the  elector  willfully 
neglect  to   comply   with   requirements  over 
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which  he  has  control,  such  as  seeing  that  his 
ballot,  when  delivered,  is  not  so  marked  that 
it  may  be  identified,  the  ballot  should  be  re- 
jected." In  McCrary  on  Elections,  {  190,  the 
learned  author  says:  '*If  the  statute  express- 
ly declares  any  particular  act  to  be  essential 
to  the  validity  of  the  election,  or  that  its 
omission  shall  render  the  election  void,  all 
courts,  whose  duty  it  is  to  enforce  snch  stat- 
ute, must  so  hold,  whether  the  particular  act 
in  question  goes  to  the  merits,  or  aflTects  the 
results  of  the  election  or  not  Such  a  stat- 
ute is  imperative,  and  all  consideration  touch- 
ing its  policy  or  impolicy  must  be  addressed 
to  the  Legislature.  But  If,  as  In  most  cases, 
the  statute  simply  provides  that  certain  acts 
or  things  shall  be  done  within  a  particular 
time,  or  in  a  particular  manner,  and  does 
not  declare  that  their  performance  Is  essen- 
tial to  the  validity  of  the  election,  then  they 
will  be  regarded  as  mandatory  If  they  do, 
and  directory  if  they  do  not,  affect  the  actual 
merits  of  the  election."  De  Berry  ▼.  Nichol- 
son, 102  N.  0.  465.  9  S.  E.  545,  11  Am.  St 
Rep.  767;  HendersonviUe  ▼.  Jordan,  150  N. 
C.  35,  63  S.  E.  167;  Younts  ▼.  Com'rs,  66 
S.  B.  575 ;  De  Loatch  v.  Rogers,  86  N.  C.  857. 
We  do  not  think,  therefore,  that  the  differ- 
ence in  the  size  of  tjie  tickets  used  by  the 
electors  in  casting  their  votes  for  the  relator, 
from  the  prescribed  size  was  such  difference 
ns  rendered  void  the  ballots  so  cast;  and  we 
conclude  that  his  honor's  rulings  were  cor- 
rect, and  in  the  trial  there  was  no  error. 


(Ifi2  N.  c.  S4) 

VOLIVAR  ▼.  RICHMOND  CEDAR  WORKS. 

(Supreme  Court  of  North  Carolina.     Feb.  25, 

1910.) 

LncrrATioN  of  Acnoirs  (§  87*)— Comfutatioh 

OF  PEBIOI>^NONBBaiDElfCB--COBPOBATION8— 

''Resident." 

Ownership  of  property  in  this  state  does  not 
make  a  nonresident  corporation  or  individual  a 
"resident"  so  as  to  put  in  force  the  statute  of 
limitations  which  is  suspended  by  Revisal  1905, 
i  366,  as  to  nonresident  defendants;  neither 
does  the  appointment  of  a  local  agent  on  whom 
process  can  be  served  have  that  effect. 

[E».  Note.— For  other  cases^  see  Limitation 
of  Actions,  Cent.  Dig.  H  456-463 ;  Dec.  Dig.  I 
87.* 


For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6161-6166;    voL  8,  p.  7788.] 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty ;  Ward,  Judge. 

Action  by  J.  R.  VoUvar  against  the  Rich- 
mond Cedar  Worlcs.  From  a  judgment  for 
plaintiiT,  defendant  appeals.    No  error. 

W.  M.  Bond,  W.  W.  Starke,  and  Shepherd 
&  Shepherd,  for  appellant  Aydlett  &  Ehr- 
inghaus,  for  appellee. 

CLARK,  C.  J.  Action  for  damages  against 
a  nonresident  corporation.  More  than  three 
years  elapsed  after  the  damage  was  commit- 


ted before  this  action  was  begon.  The  de- 
fendant contends  that  Revisal  1905,  I  366, 
suspending  the  running  of  the  statute  as  to 
nonresident  defendants,  does  not  apply:  (1) 
Because  it  owns  property  in  this  state.  This 
has  been  decided  against  the  defendant. 
Grist  V.  Williams,  111  N.  a  53,  15  S.  B.  888^ 
32  Am.  St  Rep.  782.  (2)  Because  in  accord- 
ance with  our  statute  the  defendant  had  a 
duly  appointed  agent  in  this  state  upon 
whom  process  could  have  been  served.  This 
contention  has  also  been  held  adversely  to 
the  defendant  Williams  v.  B.  ft  L.  Ass'n,  131 
N.  Ob  267,  42  S.  B.  607 ;  Oreen  v.  Insurance 
Co.,  189  N.  C.  809,  51  S.  B.  887,  1  L.  R.  A. 
(N.  S.)  623;  Williams  v.  Railroad,  68  Kan. 
17,  74  Pac.  600,  64  L.  R.  A.  794,  104  Am.  St 
Rep.  377,  and  cases  there  cited.  In  Green  ▼. 
Insurance  Co.,  139  N.  C.  310,  51  S.  B.  888, 
1  L.  R.  A.  (N.  S.)  623,  this  court  speaking  of 
this  contention,  said:  'That  service  can 
thus  be  had  upon  a  nonresident  corporation 
may  be  a  reason  why  the  General  Assembly 
shonld  amend  Code,  {  162  (now  Revisal  1906, 
S  366),  so  as  to  set  the  statute  running  In 
such  cases,  but  It  has  not  done  so,  and  the 
courts  cannot"  Ownership  of  property  in 
this  state  does  not  make  a  nonresident  cor- 
poration or  individual  a  resident  of  this  state, 
neither  does  the  appointment  of  a  local  agent 
upon  whom  process  can  be  served  have  that 
effect 

That  the  suspension  of  the  statute  applies 
to  nonresident  corporation  as  well  as  individ- 
uals was  held  in  Alpha  Mills  v.  B)ngine  Co., 
116  N.  C.  797,  21  S.  B.  917;  Grist  v.  Wil- 
liams, 111  N.  C.  53.  15  S.  B.  889,  32  Am.  St 
Rep.  782:  Green  v.  Insurance  Co..  139  N.  O. 
310,  51  S.  a  887,  1  L.  R.  A.  (N.  S.)  623. 

No  error. 


(iJSa  N.  C.  78S> 
STATB  V.  NORFOLK  ft  S.  RT.  CO.  et  al. 

(Supreme  CJourt  of  North  Carolina.     Feb.  25. 

1910.) 

1.   O>BP0BATT0N8   (§    631*>— CRIMINAL   OFFEN- 
SES—I  N  DicTMENT— Notice. 

The  proper  mode  of  bringing  into  court  a 
corporation  charged  with  crime  is  by  the  issn- 
ance  of  a  notice  against  it  and  the  service  there- 
of on  an  agent. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
CJent  Dig.  §*21&';   Dec  Dig.  §"5gl.»] 

2.  CoBPOBATioNS  (|  526*)— Cbiminal  Rbspon- 

SIBILITT. 

A  corporation,  in  the  hands  of  a  receiver 
appointed  by  a  federal  court,  is  not  criminally 
liable  for  the  acts  of  the  agents  of  the  receiver, 
obstructing  a  public  road  contrary  to  a  state 

statute. 

[Ed.  Note.— For  other  cases,  see  Corporations* 
Cent.  Dig.  |  2139 ;    Dec.  Dig.  t  526.  •] 

3.  Receivers  (|  81*)— "Receiveb"  a^  Officsbr 

OF  COUBT. 

A  **receiver"  is  a  ministerial  ofllcer  of  a 
court  of  chancery,  appointed,  as  an  indifferent 
person  between  the  parties  to  a  suit  and  he 
holds   the   property   for  the   benefit  of  all   the 
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Dartles  interested,  and  bis  title  and  possession 
IS  that  of  the  court 

[Bd.  Note.— For  other  cases,  see  Receivers, 
Gent  Dig.  $  150;   Dec  Dig.  $  81.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  pp.  5998-5997 ;   vol.  8,  pp.  7780,  7781.] 

4.  Railroads  ($  255*)— Opebation— Cbimin- 

Ai;  RsspoNSiBrLiTT— Receives. 

Receivers  in  full  charge  of  a  railroad,  which 
they,  throngh  servants  operate,  are  indictable, 
at  least  individuallv,  for  the  obstruction  of  a 
public  road  by  leaving  cars  therein  in  violation 
of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  778;   Dec  Dig.  |  255.*] 

Appeal  from  Superior  Court,  Washington 
County;    Ward,  Judge. 

The  Norfolk  &  Southern  Railway  Com- 
pany, by  its  receivers,  was  convicted  of  ob- 
BtmctlDg  a  public  road,  and  it  appeals.  Re- 
versed. 

Gaylord  jk  Oaylord,  for  appellants.  Attor- 
ney General  Bickett,  for  the  State. 

WALKER,  J.  This  Is  an  indictment  against 
the  Norfolk  &  Southern  ^Railway  Company 
and  H.  M.  Kerr  and  Harry  Woolcott,  receiv- 
ers thereof,  appointed  by  the  federal  coun, 
for  obstructing  a  public  highway  in  Wash- 
ington county.  The  obstruction  consisted  in 
leaving  cars  in  the  public  road,  contrary  to 
the  statute  of  this  state.  A  summons  was 
issued  to  the  defendants,  requiring  them  to 
appear  at  the  October  term,  1909,  of  the  su- 
perior court  of  said  county  and  plead  to  the 
bin.  This  summons  was  returned  by  the 
sheriff  as  having  been  served  upon  W.  J. 
Nicholson;  local  agent  for  the  receivers,  but 
there  was  no  service  of  the  notice  upon  the 
agents  of  the  defendant  corporation,  and  up- 
on this  ground,  a  motion  was  made  at  the 
October  term  to  quash  the  bill.  The  solicitor 
sent  another  indictment  against  the  railroad 
company,  which  was  returned  a  true  bill  b^ 
the  grand  Jury,  and  the  trial  of  the  case  pro- 
ceeded upon  both  bills ;  the  second  bill  being 
treated  as  an  additionlil  count,  or  the  two 
lndictm«it8  as  separate  counts  of  the  same 
bill.  State  ▼.  Perry,  122  N.  a  1018,  29  S.  E. 
884;  and  State  v.  Railroad,  125  N.  O.  666,  34 
8.  E.  527.  See,  also,  State  ▼.  Johnson,  50  N. 
a  221 ;  State  ▼.  McNeUl,  93  N.  O.  552 ;  State 
V.  Lee,  114  N.  O.  844,  19  S.  B.  375.  The  de- 
fendant entered  a  special  appearance,  and 
objected  to  being  tried  on  the  new  bill,  on 
the  alleged  ground  that  no  notice  had  been 
issued  and  served  upon  it,  and  for  that  rea- 
son it  was  not  properly  before  the  court; 
but  it  appears  from  the  record  that  a  notice 
was  Issued,  both  against  the  corporation  and 
the  receivers.  This  was  the  proper  way  to 
bring  the  corporation  into  court  to  answer 
the  indictment  State  ▼.  R.  R.  Co.,  89  N.  O. 
584.  It  does  not  appear  clearly  in  the  record 
that  this  notice  was  served  upon  any  agent 
of  the  corporation,  as  such,  but  only  upon 
tbe  agent  of  the  receivers,  but  it  is  not  neces- 


sary for  us  to  discuss  whether  the  corpora- 
tion was  properly  brought  into  court,  as  it 
is  our  opinion  that  it  was  not,  under  the 
facts  and  circumstances  t)f  this  case,  liable  to 
be  indicted  for  the  alleged  nuisance.  This 
court  has  held  that  service  on  the  receivers 
of  a  corporation  in  a  civil  suit  is  service 
against  the  corporation  Itself.  Farris  v.  Rail- 
road, 115  N.  C  600,  20  S.  E.  167.  Whether, 
If  the  corporation  had  been  liable  to  an  in- 
dictment for  the  nuisance,  this  was  a  suffi- 
cient service  to  bring  them  into  court  for 
the  purpose  of  answering  or  pleading  to  the 
Indictment  is  a  question  not  necessarily  be- 
fore us.  The  court  overruled  the  motion  of 
the  railway  company  to  quash  the  bill,  for 
the  reason  just  assigned,  and  the  defendant 
excepted. 

The  state  Introduced  evidence  tending  to 
establish  the  nuisance..  The  defendants  of- 
fered no  testimony.  The  receivers,  Kerr  and 
Woolcott,  moved  the  court  to  quash  the  in- 
dictment as  /to  them,  which  motion  was  al- 
lowed. The  Attorney  Qeneral  admitted  in 
this  court,  orally  and  also  in  his  able  and 
learned  brief,  that  the  court  erred  In  dis- 
charging the  receivers,  and  wittily  remarked 
that  **The  court  had  the  sow  by  both  ears, 
and  needlessly  turned  loose  one.  Had  the 
court  turned  loose  the  wrong  one?"  This,  he 
says  is  the  point  raised  by  the  several  mo- 
tions and  exceptions  of  the  railway  com- 
pany. The  Attorney  Qeneral  then  admits 
that  the  authorities  are  against  the  state  up- 
on this  question.  In  Bishop's  new  Criminal 
Law  (a  work  of  great  merit)  at  page  257,  M 
421,  422,  it  is  said:  ''If  the  affairs  of  a 
railway  corporation  are  under  the  sole  man- 
agement of  a  receiver,  over  whose  acts  it  has 
no  control,  it  Is  not  liable  to  a  criminal  prose- 
cution for  the  nuisance  of  obstructing  a  high- 
way, by  stopping  thereon  its  trains,  because, 
said  Bennett,  J.,  'No  man  or  corporation 
should  be  made  criminally  responsible  for 
acts  which  he  has  no  power  to  prevent*  "  It 
is  stated  in  24  Am.  &  Eng.  Enc.  of  Law,  at 
page  12,  that  where  a  corporation  is  in  the 
hands  of  a  receiver,  who  has  full  ix>88es8ion 
of  Its  property  and  entire  charge  of  its  af- 
fairs, the  corporation  cannot  be  prosecuted 
for  crimes  and  misdemeanors  committed  by 
the  agents  or  servants  of  the  receiver.  See, 
also.  Railroad  Co.  v.  Com.  (Ky.)  33  S.  W.  822; 
State  V.  Railroad  Co.,  88  Iowa,  689,  56  N.  W. 
400;  State  v.  Railroad  Co.,  115  Ind.  466,  17 
N.  E.  909,  1  L.  R.  A.  179 ;  State  v.  Railroad. 
30  Vt  loa  In  all  of  the  cases  Just  cited  it 
Is  held  that  a  corporation  cannot  be  convict- 
ed for  crimes  committed  by  the  agents  and 
employes  of  its  receivers,  and  the  decisions 
are  based  upon  the  ground  that,  as  a  corpora- 
tion can  do  no  act  which  will  be  an  interfer- 
ence with  the  operation  of  the  road,  or  tlio 
proper  discharge  of  the  duties  committed  to 
the  receivers,  while  they  are  In  full  control, 
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It  consequently  can  commit  no  criminal  of- 
fense through  those  who  act  only  for  the  re* 
celvers.  We  think  It  would  be  manifestly  un- 
just, and  contrary  to  every  elementary  and 
settled  principle  of  the  criminal  law,  to  hold 
a  natural  person  or  a  corporation  liable  for 
an  act  which,  according  to  the  laws  of  the 
state  where  it  is  committed,  is  criminal, 
when  the  corporation  or  Individual  did  not 
have  the  power  to  commit  the  act,  and  which 
act  was  committed  by  receivers  who,  by  the 
appointment  and  authority  of  the  court,  had 
temporary  charge  of  the  assets  of  the  in- 
dividual or  corporation  when  the  act  was 
committed.  It  would  shock  every  man's 
sense  of  Justice  to  lay  down  such  a  prin- 
ciple, and  It  would  make  the  innocent  suffer 
for  the  wrongdoing  of  others  over  whom  they 
had  no  power  or  control.  The  alleged  nui- 
sance was  committed^  If  at  all,  in  the  oper- 
ation of  the  railway  company  by  the  receiv- 
ers, who  were  appointed  by  the  federal  court, 
and  the  corporation  had  no  right,  through 
its  officers  or  agents,  to  interfere  with  the 
receivers  in  the  discharge  of  their  duties. 
Any  such  interference  would  have  been  a 
contempt  of  the  court  which  appointed  the 
receivers,  and  subjected  the  corporation  to  a 
fine,  Clark  on  Corporations  (Ed.  of  1897) 
p.  200. 

It  is  very  true  that  a  corporation  may  be 
liable  criminally  for  unlawful  acts  committed 
by  its  agents.  Mr.  Clark,  at  pages  199  and 
200  of  his  learned  treatise,  which  we  have 
Just  cited,  says:  "We  have  seen  that  a  cor- 
poration may  be  held  liable  in  tort  for  ma- 
licious wrongs,  such  as  libel  and  malicious 
prosecution,  and  for  fraud,  the  malice  or 
evil  Intent  of  its  agents  being  imputed  to  it, 
and  that  it  may  also  be  held  liable  In  a  civil 
action  for  assault  and  battery,  and  that  ex- 
emplary or  punitive  damages  may  be  recov- 
ered in  proper  cases.  There  is  a  strong  ten- 
dency in  some  Jurisdictions  to  extend  this 
doctrine  so  as  to  Include  criminal  prosecu- 
tions. Dr.  Wharton  says  that  there  is  no 
good  reason  why  the  same  acts  for  which 
corporations  are  subject  to  civil  suit  may  not 
equally  be  the  basis  for  criminal  proceedings, 
when  they  result  In  injury  to  the  public  at 
large.  And  it  has  been  said  in  a  late  New 
Jersey  case,  after  adverting  to  the  fact  that 
a  corporation  is  civilly  liable  for  malicious 
wrongs:  *It  Is  difficult,  therefore,  to  see  how 
a  corporation  may  be  amenable  to  civil  suit 
for  libel  and  malicious  prosecution  and  pri- 
vate nuisance,  and  be  mulcted  in  exemplary 
damages,  and  at  the  same  time  not  be  indict- 
able for  like  offenses  where  the  Injury  falls 
upon  the  public.  That  malice  and  evil  intent 
may  be  imputed  to  corporations  has  been 
repeatedly  adjudged.'  There  are  no  cases 
thus  far  in  which  a  corporation  has  been 
held  liable  criminally  for  malicious  wrongs, 
or  for  wrongs  involving  a  specific  evil  intent, 
or  for  wrongs  involving  the  element  of  per- 
sonal violence.    On  the  contrary,  actual  au- 


thority, as  far  as  it  goes.  Is  against  any  such 
doctrine.  A  corporation  may  be  guilty  of  a 
contempt  of  court  by  reason  of  acts  or  omis- 
sions of  its  officers,  as  where  they  violate 
an  injunction.  And  in  such  a  case  it  Is  well 
settled  that  the  court  has  the  same  power  to 
punish  it  by  a  fine  as  it  would  have  in  the 
case  of  a  natural  person."  See,  also,  1  Whar- 
ton's Criminal  Law,  |  87;  State  v.  Agricul- 
tural Society,  54  N.  J.  Law,  260,  23  Atl.  680 ; 
Clark's  Criminal  Law,  p.  79;  Orr  v.  Bank,  1 
Ohio,  36,  13  Am.  Dec.  588;  Com.  v.  Proprie- 
tors, 2  Gray  (Mass.)  339 ;  Mayor  v.  Ferry  Co., 
64  N.  Y.  624;  U.  S.  v.  R.  R.  CJo.  (O.  C.)  6 
Fed.  237.  Other  authorities  will  be  found 
cited  in  Clark  on  Oorporatlons  at  pages  199 
and  200. 

However  this  may  be,  the  law  will  not 
punish  a  man,  or  h(^d  bin!  to  answer  an  in- 
dictment, for  an  act  which  he  did  not  and 
could  not  himself  commit,  or  in  the  commis- 
sion of  which  he  did  not  participate.  When- 
ever property  has  been  seized  by  an  officer 
of  the  court  by  virtue  of  its  process,  it  is  to 
be  considered  as  in  the  custody  of  the  court, 
and  :  under  its  control  for  the  time  being, 
and  this  principle  applies  to  property  which 
has  been  taken  into  possession  by  receivers, 
who  are  considered  as  acting  for  the  court, 
and  also,  in  a  certain  sense  and  in  civil  cas- 
es, in  behalf  of  the  corporation.  A  receiver 
is  a  ministerial  officer  of  a  court  of  chancery, 
appointed  as  an  indifferent  person  between 
the  parties  to  a  suit  merely  to  take  posses- 
sion of  and  preserve,  pendente  Ute,  the  fund 
or  property  in  litigation,  when  it.  does  not 
seem  equitable  to  the  court  that  either  of 
the  litigants  should  have  possession  of  It  He 
holds  the  property  for  the  benefit  of  all  the 
parties  interested.  His  title  and  possession 
is  that  of  the  court,  and  any  attempt  to  dis- 
turb his  possession  or  to  Interfere  with  him 
when  he  is  acting  under  the  authority  and 
orders  of  the  court  is  contempt,  and  punish- 
able accordingly.  3  Purdy's  Beach  on  Pri- 
vate Corporations  (1905)  §  1195. 

Our  opinion  is  that  the  receivers  were  in- 
dictable, at  least  individually,  for  having 
committed  the  nuisance,  but  that  the  defend- 
ant railway  company  was  not  so  indictable. 
The  Judge  charged  the  Jury  that,  if  they 
were  satisfied  beyond  a  reasonable  doubt 
from  the  evidence  that  since  the  defendant 
railway  company  had  been  placed  in  the 
hands  of  receivers  by  the  federal  court,  the 
receivers  had,  by  their  servants  or  agents, 
operated  the  same  and  willfully  allowed 
their  cars  to  remain  in  the  public  road  for 
one  or  two  hours  at  a  time,  and  thereby  ob- 
structed it,  and  that  said  obstruction  was 
not  necessary  to  the  proper  management  of 
the  road,  they  should  return  a  verdict  of 
guilty  against  the  railway  company,  to  which 
charge  the  defendant  railway  company  ex- 
cepted, and  assigned  the  said  instruction  aa 
error.  It  Is  our  opinion  that  in  the  charge 
as  given  to  the  Jury  the  law  was  not  proper iy 
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explained  to  them,  and  the  court  committed 
error  In  liolding  that  the  railway  company, 
in  any  view  of  the  evidence,  was  criminally 
liable  under  the  indictment  returned  by  the 
grand  Jury.  This  error  entitles  the  said  de- 
fendant to  another  jury;  but.  In  view  of 
what  we  have  said,  we  presume  that  the  solic- 
itor will  not  proceed  further  in  the  case  as 
against  the  railway  company. 
New  trial. 

BROWN,  J.,  did  not  sit  in  shearing  of  this 
case — not  being  present 


(152  N.  a  60) 

McINTOSH  et  al.  v.  NORTH  STATE  FIRE 

INS.  CO. 

(SuDrcme  Court  of  North  Carolina.     March  2, 

1910.) 

L  Insurance  (|  282*)  —  Fibe  iNStrBANCE  — 
Ownership  or  Propebtt  —  Fee- Simple 
Ownership.  .      ,     ,,  ^ 

A  fire  policv  provided  that  it  should  be 
void  if  insured's  interest  was  other  than  uncon- 
ditional and  sole  ownership  or  the  Insured  build- 
ing was  on  ground  not  owned  by  insured  in 
fee  simple.  The  land  on  which  the  insured 
property  was  descended  to  the  two  daughters 
of  insured's  wife  by  a  former  marriage,  she  hav- 
ing a  dower  interest  therein,  and  plaintiff  after 
bis  marriage  repaired  the  house  insured  on  the 
land  at  his  own  expense.  Held^  that  plaintiff 
bad  no  legal  or  equitable  estate  m  the  land,  so 
that  the  policy  was  void. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  601-635 ;   Dec,  Dig.  $  282.*] 

2.  Reformation  of  Instruments  (§  Id*)— In- 
surance Policy. 

A  bill  in  equity  will  lie,  after  the  loss  has 
occurred,  to  reform  a  written  insurance  policy, 
on  the  ground  that,  because  of  mutual  mistake, 
it  does  not  contain  the  true  contract  of  the  par- 
ties, as  by  showing  that  it  was  made  for  the 
benefit  of  others  than  the  beneficiary  named 
therein. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |$  74-78;  Dec.  Dig. 
f  19.») 

« 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Guion,  Judge. 

Action  by  A.  H.  Mcintosh  aud  others  against 
the  North  State  Fire  Insurance  Company. 
From  a  judgment  dismissing  the  action,  plain- 
tiffs appeal.    Afllrmed  as  modified. 

W.  D.  Mclver  and  R.  A.  Nunn,  for  appel- 
lants.   Simmons,  Ward  &  Allen,  for  appellee. 

BROWN,  J.  Tliis  action  appears  from  the 
complaint  to  he  brought  by  A.  H.  Mcintosh, 
8&die  and  Pearlie  Price,  infants,  by  their 
next  friend^  A.  H.  Mcintosh,  and  Sallie  Mc* 
intoah,  wife  of  A.  H.  Mcintosh,  to  recover  for 
a  loss  by  fire  upon  a  standard  policy  of  in- 
surance, in  which  A.  H.  Mcintosh  is  the  sole 
beneficiary. 

From  the  complaint  it  appears  that  the 
property  belonged  to  Cw  R.  Price,  and  at  his 
death  descended  to  his  two  daughters,  the 
infants  herein  named,  and  that  his  widow 
has  a  dower  interest  in  a  portion  of  it    Plain- 


tiff A.  H.  Mcintosh  married  the  widow,  and 
afterwards  at  his  own  expense  repaired,  en- 
larged, and  constructed  a  house,  on  his  wife's 
part  of  the  land,  which  is  the  house  destroy- 
ed by  fire  and  covered  by  the  policy  of  in- 
surance. The  policy  Is  referred  to  and  made 
a  part  of  the  complaint.  It  is  standard  in 
form,  and  contains  the  following  clause:  *rrhi8 
entire  policy  shall  be  void  if  the  insured  has 
concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  facts  or.  circumstance 
covering  this  insurance,  or  the  subject  there- 
of;  or  if  the  interest  of  the  Insured  in  the 
property  be  not  truly  stated  herelA,  •  •  • 
or  if  the  Interest  of  the  insured  be  other  than 
unconditional  and  sole  ownership;  or  If  the 
subject  of  insurance  be  a  building  on  ground 
not  owned  by  the  insured  In  fee  simple." 

1.  It  is  patent  tliat  upon  the  allegations  of 
this  complaint  A.  H.  Mcintosh  cannot  recov- 
er. He  is  not  an  unconditional  or  sole  own- 
er. In  fact  he  has  no  legal  or  equitable  es- 
tate in  the  land.  Jordan  v.  Insurance  Co., 
151  N.  C.  341,  66  S.  E.  206 ;  Weddlngton  v. 
Insurance  Co.,  141  N.  C.  2d4,  239,  54  S.  E. 
271 ;  Hayes  v.  Insurance  Co.,  132  N.  C.  702, 
44  S.  E.  404 ;  Coggins  v.  Insurance  Co.,  144 
N:  a  7,  56  S.  E.  506»  8  L.  R.  A.  (N.  S.)  880, 
119  Am.  St.  Rep.  924;  Cuthbertson  v.  Insur- 
ance Co.,  96  N.  C.  480,  2  S.  E.  258. 

2.  But  it  may  be  that  as  to  the  other  plain- 
tiffs the  complaint  is  a  defective  statement 
of  a  good  cause  of  action,  and  that  it  may  be 
made  plain  by  amendment.  A  bill  in  equity 
may  be  entertained  to  reform  a  written  poli- 
cy of  Insurance  after  the  loss  has  occurred, 
upon  the  ground  that  it  does  not  express  the 
true  contract  entered  into  because  of  mutual 
mistake  or  a  mistake  of  the  draughtsman. 
Snell  V.  Insurance  Co.,  98  U.  S.  85,  25  Xr.  Ed. 
52.  There  is  nothing  sacred  about  an  insur- 
ance policy  which  exempts  it  from  reforma- 
tion under  the  same  equitable  doctrine  applied 
to  all  other  written  contracts.  ^  In  Henkle  ▼. 
Insurance  Co.,  1  Ves.,  case  156;  p.  318,  the 
hill  sought  to  reform  a  written  policy  after 
loss  had  actually  happened,  upon  the  ground 
that  it  did  not  express  the  intent  of  the  con- 
tracting parties.  Lord  Hardwicke  said:  '*No 
doubt  but  this  court  has  jurisdiction  to  re- 
lieve in  respect  of  a  plain  mistake  in  con- 
tracts in  writing,  as  well  as  against  frauds 
in  contracts,  so  that  if  reduced  to  writing 
contrary  to  the  intent  of  the  parties,  on  prop- 
er proof  it  would  be  rectified."  If  the  plain- 
tiffs can  establish  by  the  proper  degree  of 
proof  that  this  contract  of  insurance  was 
made  for  the  benefit  of  the  wife  and  the  two 
Infants,  who  are  the  owners  of  the  property, 
and  that  by  mutual  mistake,  or  the  error  of 
the  draughtsman,  A.  H.  Mcintosh  was  er- 
roneously made  the  beneficiary  therein,  in- 
stead of  the  other  plaintiffs,  they  will  have 
made  out  a  cause  of  action  wbdch  will  en- 
title them  to  a  reformation  of  the  written 
policy. 
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TUe  cause  is  remanded,  to  the  end  that  the 
plaintiffs  be  allowed  to  file  another  complaint. 
The  plaintiffs  will  be  taxed  with  costs  of 
this  court.  The  Judgment  of  the  superior 
court  is  modified  and  afiSrmed. 


(152  N.  c.  18) 

OREDLB  T.  BAUGHAM  et  aL 

(Supreme  Court  of  North  Carolina.     Feb.  25, 

1910.) 

1.   PaBTTTIOW   (I   109*)— PUBCHASEBS   AT   SaUB 

—Rights  or  Nonresident  Infants. 

A  nonresident  Infant  having  an  intereat  in 
property  within  the  state  is  bound  as  against 
mnocent  purchasers  by  proceedings  in  the  su- 
perior court  for  the  appointment  of  a  guardian 
lor  such  nonresident,  and  a  partition  of  the 
property,  though  he  had  no  knowledge  of  the 
appointment  of  the  guardian  or  the  special  pro- 
ceedings for  partition,  where  the  infant  was 
represented  by  counsel  and  the  sale  legally  con- 
firmed. 

[Bd.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  §|  375-^7 ;    Dec.  Dig.  §  109.*] 

2.  Partition  (§  103*)— Saub  op  Pbopbbtt— 

PUBOHASB  BT  GUABDIAN  —  SPXOIAIi   INTEB- 

E8T. 

Where  one  owning  an  interest  in  property 
within  the  state  was  appointed  a  guardian  for 
a  nonresident  infant,  also  having  an  interest  in 
the  same,  for  the  purpose  of  partitioning  the 
property,  the  guardian  may  lawfully  purchase 
at  the  partition  sale,  and  his  innocent  grantees 
will  get  good  title,  since  the  exist^ice  in  ttte 
guardian  of  a  personal  interest  creates  an  ex- 
ception to  the  general  rule  that  a  guardian  can- 
not purchase  the  property  of  his  ward. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Gent.  Dig.  |  389 ;  Dec.  Dig.  |  103.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  Ward,  Judge. 

Action  by  Walter  C.  Credle  against  Mary 
A.  Baugham  and  another.  From  a  judgment 
for  defendants,  plaintiff  apj;>eals.    Afilrmed. 

This  action  Is  brought  to  convert  the  feme 
defendant  into  a  trustee  for  plaintlfTs  bene- 
fit in  respect  to  a  one-fonrth  Interest  in  lot 
No.  22,  Respass  town,  Washington,  N.  C, 
formerly  the  property  of  Anne  Eliza  Credle, 
now  deceased,  sold  for  partition,  purchased 
by  and  conveyed  to  Oliver  Credle,  and  con- 
veyed ultimately  through  mesne  conveyances 
to  the  defendant  Mary  A.  Baugham.  Thes^ 
issues  were  submitted:  "(1)  Does  the  de- 
fendant Mary  A.  Baugham  hold  the  lands 
described  in  the  complaint  in  trust  for  the 
plaintiff?"  Answer:  "No."  •'(2)  Is  the 
plaintiff  the  owner  in  fee  of  the  lands  de- 
scribed in  the  complaint,  or  any  part  there- 
of?"    Answer :    "No." 

Charge  of  Judge:  The  court  charged  the 
jury  that,  if  they  believed  all  of  the  evi- 
dence and  found  the  facts  to  be  as  testi- 
fied to,  to  answer  both  issues  "No."  To  this 
charge  the  plaintiff  excepted. 

Ward  &  Grimes,  for  appellant  W.  O. 
Rodman,  and  Small,  MacLean  &  McMullan, 
for  appellees. 


BROWN,  J.  The  property  In  controversy 
belonged  to  Anne  Eliza  Credle,  from  whom 
it  descended  to  plaintiff  and  her  three  other 
children,  one  of  whom  is  Oliver  Credle. 
Plaintiff  removed  to  Florida  in  1889,  and 
lias  resided  in  Florida  ever  since.  He  be- 
came of  age  in  1899.  In  1892  Oliver  Credle 
was  appointed  by  the  clerls  of  the  superior 
court  of  Beaufort  county  as  guardian  of  W. 
C.  Credle,  and  duly  qualified  as  sndi.  On 
January  10,  1894,  an  ex  parte  special  pro- 
ceeding was  instituted  in  the  superior  court 
of  said  county  by  Chas.  F.  Warren,  attor^ 
ney  for  petitioners,  praying  for  a  sale  of  the 
lot  for  partition,  and  entitled  Oliver  Credle 
and  Thomas  B.  Credle,  Annie  B.  Credle,  and 
Walter  Credle,  the  last  three  being  infants, 
by  their  guardian,  Oliver  Credle,  ex  parte. 
Under  formal  decree  approved  by  a  judge 
of  the  superior  court,  the  lot  was  sold  by 
Cha&  F.  Warren,  commissioner,  and  pur- 
chased by  Oliver  Credle,  and  the  sale  duly 
confirmed.  The  plaintiff's  share  of  the  net 
proceeds  was  adjudged  to  be  paid  to  the 
guardian  Oliver  Credle,  and  was  so  paid  by 
the  commissioner.  A  deed  was  executed  to 
Oliver  Credle,  who  conveyed  afterwards  to 
one  Hanniford,  and  thence  by  mesne  con- 
veyances the  lot  was  conveyed  to  Mary  A. 
Baugham  on  March  22,  1902. 

The  plaintiff  contends: 

(1)  That  the  proceedings  are  void  as  to 
him  because  the  clerk  of  the  superior  court 
of  Beaufort  oounty  had  no  jurisdiction  to 
appoint  a  guardian  for  him  or  his  property; 
he  being  a  resident  of  Florida.  It  is  un- 
doubtedly true  that  the  courts  of  this  state 
cannot  legally  appoint  guardians  for  the 
persons  of  nonresident  minors,  nor  of  their 
property,  unless  it  Is  situated,  as  the  lot  in 
question,  within  the  state.  But  it  is  weU 
settled  that,  when  a  minor  who  is  a  nonresi- 
dent of  the  state  owns  property  within  that 
state,  the  proper  courts  of  the  latter  within 
the  county  where  the  property  is  situated 
have  Jurisdiction  to  appoint  a  guardian  to 
represent  the  minor  in  the  management  and 
control  of  such  property.  21  Cyc  p.  28 ;  Peo- 
ple V.  Medart,  166  111.  848^  46  N.  E.  1095; 
Bamsback  v.  Dewey,  13  111.  App.  581.  Nor 
is  it  essential  to  the  validity  of  the  app(tet- 
ment  of  such  guardian  that  the  minor  should 
have  knowledge  6f  it,  nor  that  he  should 
have  knowledge  of  tile  Institution  of  the  spe- 
cial proceeding  for  partition.  Tate  v.  Mott, 
96  N.  C.  19,  2  S.  D.  176.  Our  courts  hare 
invariably  protected  Innocent  purchasers  In 
a  proceeding  of  this  character  which  appears 
to  be  regular  on  its  face  and  where  the  in- 
fant was  represented  by  counsel  and  the  sale 
duly  confirmed  according  to  our  laws.  Even 
in  the  case  of  a  foreign  guardian  who  has  no 
power  to  sue  in  the  courts  of  this  state  Id 
behalf  of  his  ward,  but  does  so,  our  couxIb 
will  recognize  hlin  as  "next  friend"  to  tbe 
Infant  and  hold   the  proceedings  valid,  al* 
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though  be  may  be  described  therein  as 
**gQardlaiL"  Tate  ▼.  Mott,  supra.  See,  also, 
generally  Harrison  v.  Hargrore,  100  N.  C' 
346^  13  S.  E.  d39;  Herbln  v.  Wagoner,  118 
N.  C.  fl66.  24  S.  E.  490;  Williams  ▼.  John- 
8on«  112  N.  C.  424,  17  S.  E.  496,  21  L.  R.  A. 
848,  34  Am.  8t.  Rep.  518;  Sutton  v.  Schon- 
wald,  86  N.  O.  198,  41  Am.  Rep.  455;  Smith 
T.  Gray,  116  N.  O.  311,  21  S.  B.  200. 

It  is  contended  (2)  that  because  of  the  pur- 
chase by  Olirer  Oredle  at  the  sale  under  the 
special  proceedings  set  out  In  the  record,  he 
being  guardian  for  the  plaintiff,  equity 
should  dedare  him  trustee  for  the  plaintiff, 
which  trust  should  descend  through  the 
mesne  conveyance  to  the  feme  defendant  in 
this  action.  This  proposition  is  based  upon 
the  theory  that  the  guardian  purchased  his 
ward's  property,  and  that  the  feme  defend- 
ant in  deraigning  her  title  is  fixed  with  such 
knowledge.  It  is  undoubtedly  true  that  one 
who  occupies  a  fiduciary  relation,  such  as 
guardian,  administrator,  executor,  trustee, 
and  the  like,  cannot  ordinarily  legally  pur- 
chase the  property  of  the  cestui  que  trust 
whether  the  sale  be  made  by  himself  or  an- 
other. But  to  this  wholesome  doctrine  there 
is  an  admitted  exception,  and  that  is  where 
the  trustee  has  a  personal  interest  in  the 
property  sold.  In  such  case  he  must  have 
the  right  to  protect  his  own  interest,  and,  if 
necessary,  to  buy  in  the  property.  Frone- 
berger  ▼.  Lewis,  79  N.  O.  436,  and  cases  cit- 
ed. It  was  held  in  Lee  v.  Howell, '69  N.  O. 
202,  that  a  guardian  could  legally  purchase 
his  ward's  property  at  a  sale  by  the  derk 
and  master,  but  we  think  that  this  decision 
Is  properly  qualified  and  explained  by  the 
subsequent  case  of  Froneberger  ▼.  Lewis,  su- 
pra. In  the  case  at  bar  it  appears  that 
Oliver  Credle  owned  as  large  an  Interest  in 
the  lot  as  his  ward,  that  the  commissioner 
was  the  attorney  for  all  the  tenants  in  com- 
mon, and  that  upon  his  recommendation, 
with  all  the  facts  before  the  court,  the  sale 
was  duly  confirmed. 

Under  such  conditions,  the  sale  cannot 
now  be  declared  void,  or  even  voidable. 

The  judgment  of  the  superior  court  Is 
affirmed* 


<15S  N.  G.  1£) 

KEATON  et  al.  v.  GODFREY. 

{Supreme  Court  of  North  Oarolina.     Feb.  25, 

1910.) 

1.  Highways  (§  58*)--Pbocebdings  to  Es- 
tablish—AppEAii. 

An  appeal  lies  seneitilly  from  the  final  or- 
der of  county  commrssioners  in  a  proceeding  to 
lay  off  a  road. 

[Ed.  Note.—- For  other  cases,  see  Highways, 
Cent  Dig.  $  177 ;  Dec.  Dig.  §  58.»] 

2.  Highways  (I  59*)  —  Pbogeedings  to  Es- 
tablish—AppEAii— Trial  Db  Novo. 

When  appeal  is  taken  from  the  final  order 
of  county  commissioners  in  a  proceeding  to  lay 


off  a  road,  it  carries  the  whole  proceeding  to  the 
superior  court  for  trial  de  novo. 

[Ed.  Note.— For  other  cases^  see  Highways, 
Gent  Dig.  {  199;   Dec.  Dig.  |  59.*] 

3.  Highways  ({  58*)  —  Proceedings  to  Es- 
tablish—Proper TiHE  TO  Appeal. 

The  proper  time  to  appeal  in  proceeding^  l^ 
countv  commissioners  to  lay  off  a  road  is  when 
they  have  confirmed  the  report  of  the  jurors 
who  laid  off  the  road  and  assessed  damages. 

[Ekl.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  $  190;    Dec  Dig.  |  68.*] 

4.  Highways  (§  87*)— Peooeedings  to  Es- 
tablish—Selection  OF  Jury— SuicMONiNO 
Jury. 

The  sheriff  erred  in  selecting  one  of  the  pe- 
titioners as  a  juror  in  proceedinss  to  lay  off  a 
road  and  assess  damages,  and.  when  the  county 
commissioners  were  informed  thereof,  they  should 
have  set  aside  the  report  and  directed  uie  sum- 
moning of  another  jury. 

[Bid.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §|  88*  84 ;  Dec.  Dig.  §  87.*] 

Appeal  from  Superior  Court,  Perquimaiis 
County ;   Ward,  Judge. 

Petition  by  W.  H.  Keaton  and  others  to 
lay  out  a  road  across  the  lands  of  Sophia 
Godfrey.  From  the  order  of  the  county  com- 
missioners laying  out  the  roail,  defendant 
Godfrey  appealed,  and  from  a  Judgment  con- 
firming the  action  of  the  commissioners  she 
again  appeala    New  trial. 

The  defendant  moved  the  court  to  dismiss 
the  report  of  the  Jury  and  to  refer  the  mat- 
ter to  the  county  commissioners  to  appoint 
a  new  Jury  to  lay  off  road,  for  that  one  of 
the  Jury  was  one  of  the  petitioners.  Over- 
ruled, and  defendant  excepted.  The  defend- 
ant, Godfrey,  then  tendered  an  issue  as  to 
whether  the  proposed  road  was  for  the  pub- 
lic good  and  convenience.  The  court,  being 
of  the  opinion  that  the  defendant,  Godfrey, 
not  having  appealed  from  the  order  to  lay 
off  the  road,  had  waived  her  right  to  sub- 
mit said  issue,  declined  to  submit  said  issue. 
Defendant,  Godfrey,  excepted. 

Pruden  &  Pruden,  J.  S.  McNlder,  and  Chas. 
Whedbee,  for  appellant  W.  M.  Bond  and 
P.  W.  McMullan,  for  appellees. 

BROWN,  J.  It  has  been  ruled  by  this 
court  that  an  appeal  lies  generally  from  the 
final  order  of  the  county  commissioners  in  a 
proceeding  to  lay  off  a  road.  When  taktti, 
it  carries  the  whole  proceeding  to  the  su- 
perior court  for  trial  de  novo.  Lambe  v.  Love 
et  al.,  109  N.  C.  305,  13  S.  E.  773.  The  prop- 
er time  to  appeal  is  when  the  commissioners 
have  confirmed  the  report  of  the  Jurors  who 
laid  off  the  road  and  assessed  damages.  Sut- 
phln  V.  Sparger,  150  N.  C.  518,  64  S.  £7.  367. 

The  sheriff  erred  in  selecting  R.  H.  Welch, 
one  of  the  petitioners,  as  one  of  the  Jurors 
to  lay  off  the  road  and  assess  damages. 
When  that  fact  was  made  Imown  to  the  com- 
missioners, they  should  have  set  aside  the 
report  and  directed  the  summoning  of  an- 
other Jury.  Welch  was  practically  a  party 
to  the  proceeding  and  disqualified  to  act  as 
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a  Juror  In  his  own  case.  It  is  not  given  to 
mortals  generally  to  hold  the  scales  of  jus- 
tice with  untrembling  hand  when  their  own 
interests  are  being  weighed.  "When  self  the 
wavering  balance  shakes,  'tis  rarely  right 
*  djUBted."  As  the  case  is  to  be  tried  de  novo 
'n  the  superior  court,  it  is  not  necessary  to 
remand  it  to  the  commissioners  to  correct 
the  error. 
New  trial. 


(152  N.  C.  S) 

BELANGJA  et  al.  t.  BRANNING  MFG.  CX>. 

(Supreme  Court  of  North  Oerolina.     Feb.  25, 

1910.) 

Trespass  (§  19*)— Title  to  Sustain  Action. 
Where  the  land  from  which"  the  timber  was 
cot  for  which  plaintiffs  claim  damages  was  sold 
in  1823,  to  pay  the  debts  of  plaintiffs'  ancestor, 
and  was  purchased  by  defendant  many  years 
before  action  brought,  and  plaintiffs  and  those 
under  whom  they  claim  have  not  claimed  or 
exercised  owDership  to  it  since  it  was  sold, 
plaintiffs  bad  no  title  to  the  land  as  heirs,  so  as 
to  authorize  them  to  maintain  the  action. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  H  18-31;    Dec.  Dig.  §  19.*J 

Walker,  J.,  dissenting. 

Appeal  from  Superior  Court  Tyrrell  Coun- 
ty;  Ward,  Judge. 

Action  by  Hester  A.  Belangia  and  others 
against  the  Branning  Manufacturing  Com- 
pany. From  a  Judgment  for  defendant,  plain- 
tiffs appeal.    Affirmed. 

Aydlett  &  Ehriughaus,  for  appellants.  Pru- 
tlen  &  Pruden  and  W.  M.  Bond,  for  appellee. 

CLARK,  C.  J.  Action  for  damages  for  cut- 
ting timber.  The  plaintiffs  claim  title  as 
heirs  at  law  of  Thomas  and  Richard  Davis, 
Jr.  They  deralgn  their  title  from  a  grant  of 
60,000  acres  to  Josiah  Collins  July  9,  1796, 
which  it  is  admitted  covers  the  locus  in  quo, 
and  a  deed  March  11,  1809,  from  Collins  to 
Richard  Davis,  Sr.,  for  said  60,000  acres. 
On  March  27,  1809,  Richard  Davis  conveyed 
57,000  acres  thereof  by  metes  and  bounds  to 
Elisha  Hassell.  He  made  thereafter  several 
deeds  to  other  parties  for  land  out  of  said 
60,000-acre  tract  These  were  not  located, 
but  the  defendant  contends  that  presumably 
they  conveyed  parts  of  the  3,000  acres  which 
Davis  had  not  conveyed  to  Hassell.  The  will 
of  Richard  Davis,  Sr.,  probated  July  term, 
1822,  devised  his  lands  to  his  sons,  Thomas 
and  Richard  Davis,  Jr.,  and  under  decree  of 
court  Richard  Halley,  Adm*r  of  Richard  Da- 
vis, Sr.,  September  4,  1823,  sold  **the  lands 
of  Richard  Davis,"  among  them  "thirteen 
hundred  acres,  the  residue  of  said  (Collins) 
tract  of  three  thousand  acres,"  and  executed 
title  to  the  purchaser,  Enoch  Hassell.  Dur- 
ing all  the  years  from  1823  down  to  the 
beginning  of  this  action  the  plaintiffs  and 
those  under  whom  they  claim  exercised  no 
ownership  over  the  locus  in  quo,  set  up  no 


claim  to  it  and  paid  no  taxes  ui>on  it  His 
honor  correctly  told  the  Jury  that.  If  they 
found  the  facts  to  be  as  testified  to  by  the 
witnesses,  to  find  the  issue  as  to  title  against 
the  plaintiffs.  The  land  was  sold  to  pay  the 
debts  of  Richard  Davis,  Sr.,  and  the  defend- 
ant bought  this  land  years  ago  from  the  State 
Board  of  Education,  and  paid  for  it  There 
was  no  evidence  to  warrant  the  Jury  In  find- 
ing a  verdict  for  the  plaintiffs.    No  error. 

WALKER,  J.,  dissents. 


052  N.  c.  7) 
SMITH  V.  FULLER  et  at 

(Supreme  Court  of  North  Carolina.     Feb.  25» 

1910.) 

1.  Vendor  and  Pxjbchaser  <§  232*)— Bona 
Fide  Purchasers— Notice— fossession. 

Notice  by  possession  of  lands  never  extends 
beyond  the  rights  of  the  occupant  and  those 
under  whom  be  claims. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  545;   Dec.  Dig.  §  232.»] 

2.  Vendor  and  Purchaser  (§  231*)— Bona 
Fide  Purchasers— Notice— Records. 

Although  a  purchaser  of  land  does  not  ex- 
amine the  records,  he  is  affected  by  any  infirmi- 
ties in  his  title  disclosed  thereby. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  514 ;  Dec.  Dig.  S  231.*) 

3.  Vendor  and  Purchaser  (|  231*)— Bona 
Fide  Purchasers— Notice— Records. 

An  existing  uncanceled,  mortgage,  properly 
recorded;  is  constructive  notice  to  subsequent 
purchasers  of  the  mortgaged  premises  of  the 
rights  of  the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  515 ;   Dec  Dig.  $  231.*] 

4.  Vendor  and  Purchaser  ({  231*)— Bona 
Fide  Purchasers-Notice— records. 

A  mortgage  on  land,  canceled  by  a.  person 
authorized  to  cancel  it,  constitutes  no  lien  upon 
the  property,  and  is  no  notice  to  a  purchaser 
of  the  relation  of  mortgagor  and  mortgagee  be- 
tween the  parties  thereto,  so  as  to  require  him 
to  inquire  as  to  the  facts,  circumstances,  and 
conditions  of  the  relation,  but  is  conclusive  of 
the  fact  of  its  discharge  and  satisfaction. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  i|  514,  515;  Dec.  Dig.  % 
231.*] 

5.  Vendor  and  Purchaser  ($  230*)— Bona 
Fide  Purchasers  —  Notice  —  Recitals  in 
Conveyance. 

If  in  deraigning  title  one  deed  refers  to  an- 
other, the  purchaser  is  constructively  bound  by 
all  that  the  deed  referred  to  would  have  disclos- 
ed, and  buys  subject  to  any  infirmity  there  dis- 
coverable. 

[Ed.  Note.— E\>r  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  504;  Dec  Dig.  {  230.*] 

6.  Vendor  and  Purchaser  (§  230*)— Bona 
Fide  Purchasers  —  Notice  —  Rboitals  in 
Conveyance. 

Where  the  habendum  and  tenendum  claus- 
es in  a  deed  are  in  the  words  of  a  usual  bargniD 
and  sale  conveyance,  and  the  warranty  clause 
refers  to  the  deed  of  the  grantor  from  his  prede- 
cessor in  title,  one  absolute  and  unconditional 
in  form,  even  though  the  granting  clause  pur- 
ports to  grant  only  the  right,  title,  and  inter- 
est of  the  grantors  without  using  the  word  quit- 
claim, it  did  not  charge  the  purchaser  with  no- 
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tice  of  equities  between  his  grantors  and  his 
srantors'  predecessor  in.  title. 

[Ed,  Note. — ^For  other  cases,  see  Vendor  and 
Paichaaer,  Gent  Dig.  il  502^12;  Dec  Dig.  § 
220*] 

Appeal  from  Superior  Oourt,  Johnston 
County;  Lyon,  Judge. 

Action  by  Allen  K.  Smith  against  Isabella 
R.  BMller  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

By  order  of  reference  theretofore  made 
the  action  had  been  referred  to  F.  A.  Dan- 
iels, Esq.,  to  report  his  conclusions  of  fact 
and  law  to  the  court  The  referee,  after  no- 
tice, took  evidence,  and  reported  the  same 
with  his  findings  of  fact  and  conclusions  of 
law,  to  which,  being  adverse  to  the  plain- 
tiff, he  excepted.  The  defendants  contended 
that  the  ancestor  of  plaintiff  purchased  with 
notice  of  the  equity  of  the  defendant  Isa- 
bella R.  Fuller;  that  the  registration  books 
showed  the  relation  of  mortgagor  and  mort- 
gagee between  the  said  Isabella  R.  Fuller 
and  T.  H.  Whitley,  the  vendor  of  the  plain- 
tiff's ancestor,  and  that  in  equity  plaintiff 
was  bound  by  such  relationship,  and  was 
subject  as  his  vendor  to  be  held  to  an  ac- 
counting for  rents  and  profits  received  by 
his  vendor.  The  defendants  further  con- 
tended that  the  deed  from  T.  H.  Whitley 
to  plaintifTs  ancestor  was  itself  notice  of 
their  equity  against  plaintiff's  vendor.  It 
was  admitted  that  Joseph  Fuller  died  seised 
and  possessed  of  the  tract  of  land  in  contro- 
versy; that  he  left  a  will  which  was  duly 
probated.  In  wliich  he  directed  that  his  debts 
be  paid,  and  the  remainder  of  his  estate  be 
divided  equally  between  bis  wife,  Isabella 
R.  Fuller,  and  his  children,  six  in  number, 
charging  the  share  of  one  with  a  named  ad- 
vancement, and  the  share  of  one  with  a  cer- 
tain sum  in  excess  of  the  others.  He  ap- 
pointed his  son  Frank  Q.  Fuller  and  his 
son-in-law  T.  H.  Whitley  executors,  and  di- 
rected that  all  his  property,  real  and  per- 
sonal, be  sold  at  public  sale  by  his  executors. 
The  testator  was  largely  indebted  at  his 
death,  and  his  widow  dissented  from  his 
will.  The  administration  proceeded;  and, 
no  dower  in  his  real  estate  being  allotted  to 
the  widow  in  the  tract  of  land  which  Is  the 
subject  of  this  action,  the  executors  adver- 
tised the  land  for  sale  pursuant  to  the  pow- 
ers in  the  will,  the  sale  being  regularly  ad- 
vertised to  take  place  at  the  courthouse  door 
in  Smithfield,  when  and  where,  by  arrange- 
m^it,  the  widow  became  the  last  and  high- 
est bidder  for  the  sum  of  $1,500 — ^a  reason- 
ably fair  price  for  the  land,  and  a  sum  a  lit- 
tle more  than  sufficient  to  pay  the  debts  of 
the  testator,  except  the  amount  due  T.  H. 
Whitley  and  the  sum  of  $300  due  upon  a 
Judgment  of  doubtful  validity.  The  deed 
was  made  to  Mrs.  Fuller,  and,  she  not  hav- 
ing the  money  to  pay  for  the  land,  T.  H. 
Whitley,  her  son-in-law  and  one  of  the  ex- 


ecutors, loaned  her  the  money,  and  charged 
himself  as  executor  with  it  in  his  account 
filed  with  the  clerk.  The  deed  to  Mrs.  Ful- 
ler was  dated  January  7,  1895,  the  day  of 
sale,  and  was  recqrded  March  11,  1896.  Mrs. 
Fuller  executed  on  the  same  date,  January 
7,  1895,  a  mortgage  on  the  land  to  T.  H. 
Whitley  for  $1,800— $1,500,  the  purchase 
price,  and  $300,  the  amount  of  the  doubtful 
judgment — ^which  deed  was  recorded  March 
11,  1896,  and  the  defendant  F.  G.  Fidler, 
son  of  Mrs.  Fuller  and  coexecutor,  was  the 
witness  to  the  mortgage  deed  and  proved 
the  same.  At  this  time  the  said  Whitley 
seems  to  have  been  a  man  of  some  means 
and  credit,  and  was  looked  upon  by  Mrs. 
Fuller  as  a  trusted  adviser  and  her  prin- 
cipal reliance  for  support.  As  the  sale  at 
which  Mrs.  Fuller  purchased  was  a  public 
sale,  duly  advertised,  we  must  assume  the 
price  she  bid  was  a  fair  price  for  the  land, 
and  it  was  so  according  to  the  evidence  re- 
ported by  the  referee,  though  there  is  no 
finding  by  him  on  this  matter,  and  no  ques- 
tion of  its  inadequacy  raised  by  the  defend- 
ants. Subsequently,  more  than  four  years 
thereafter,  on  April  12,  1899,  Isabella  R. 
Fuller  executed  a  deed  in  fee  simple  to  T. 
H.  Whitley,  which  deed  recited  a  considera- 
tion of  $2,000,  and  was  duly  recorded  on 
April  20,  1899,  the  subscribing  witness  to 
this  deed,  and  by  whom  it  was  proved,  be- 
ing F.  G.  Fuller,  the  son  of  the  grantor.  On 
December  28,  1903,  nearly  five,  years  there- 
after, T.  H.  Whitley  and  wife  conveyed  the 
land  to  Allen  K.  Smith,  plaintiff's  ancestor, 
for  the  recited  consideration  of  $2,500,  which 
deed  was  recorded  on  December  29,  1903 ;  the 
said  deed  being  as  follows  (omitting  parts 
not  material  to  this  action):  'That  said 
T.  H.  Whitley  and  wife  Ida  B.  Whitley,  in 
consideration  of  twenty  five  hundred  dollars 
to  them  paid  by  Allen  K.  Smith,  the  receipt 
of  which  is  hereby  acknowledged,  hath  bar- 
gained and  sold  and  by  these  presents  do 
bargain,  sell  and  convey  to  said  Allen  K. 
Smith  and  his  heirs  and  assigns  all  of  their 
right,  title,  and  interest  in  and  to  a  certain 
tract  [describing  same  by  metes  and  bounds] 
to  have  and  to  hold  the  aforesaid  tract  or 
parcel  of  land  and  all  privileges  and  appurte- 
nances thereto  belonging,  to  the  said  Allen 
K.  Smith  his  heirs  and  assigns  to  his  only 
use  and  behoof  forever.  The  said  T.  H. 
Whitley  and  wife,  Ida  B.  Whitley,  by  this 
deed  relinquish  all  right,  title  and  Interest 
in  and  to  the  said  land  by  virtue  of  the 
above  deed  and  no  further,  said  deed  made 
by  Isabella  R.  Fuller.'*  The  mortgage  from 
Mrs.  Fuller  to  Whitley  was  canceled  by 
Whitley  and  marked  by  him  satisfied  on  the 
record,  on  April  20th,  the  day  the  deed  to 
him  was  filed  for  registration.  After  the 
deed  to  Whitley  was  executed,  the  defendant 
F.  G.  Fuller  rented  the  land  from  Whitley, 
and  paid  blm  rent  therefor,  and  Mrs.  Fuller 
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continued  to  live  in  the  dwelling  house  with 
her  son ;  she  not  having  ceased  to  live  there 
since  the  death  of  her  hnshand.  The  defend- 
ant Fuller  was  a  tenant  of  Whitley  at  the 
time  Whitley  executed  deed  to  Allen  K. 
Smith.  The  summons  in  this  action  was  is- 
sued January  S,  1904,  within  15  days  after 
the  deed  was  executed. 

In  addition  to  the  above  facts  the  referee 
found  the  following  additional  facts:  Mrs. 
Fuller  dissented  from  her  husband*s  will, 
and  at  the  public  sale  the  land  was  bid  in 
for  her  at  $1,500.  Deed  was  made  to  her  by 
the  executors.  That  she  did  not  pay  $1  of 
the  purchase  money.  That  Whitley  advanc- 
ed for  her  all  the  purchase  price.  That  she 
executed  a  mortgage  to  him  for  $1,800.  That 
the  $300  included  was  the  amount  of  a  judg- 
ment against  .her  husband  which  had  never 
been  paid.  That  Whitley  received  the  rents 
from  the  land.  That  she  and  her  son  lived 
on  the  land.  That  the  land  depreciated  in 
condition.  That  she  had  nothing.  That  she 
was  about  72  years  old,  and  depended  for 
advice  upon  her  son-in-law  Whitley.  That 
she  never  paid  anything  on  the  debt  That 
at  the  time  she  made  the  deed  her  son-in- 
law  told  her  he  needed  money.  That  she 
hesitated  about  signing  the  deed.  That  he 
did  not  produce  any  statement  of  account 
showing  how  much  she  owed.  That  he  told 
her  if  she  did  not  wish  to  make  the  deed,  not 
to  do  so.  That  she  said  that  if  she  must, 
she  would  rather  for  him  to  have  it  than 
any  one  else.  That  her  son  F.  G.  Fuller  was 
present  and  witnessed  the  deed.  That  Whit- 
ley did  not  pay  her  anything,  and  no  receipts 
passed  between  them.  That  the  rents  receiv- 
ed by  Whitley  would  very  nearly  pay  the 
debt  due  him,  and  if  the  fair  rental  value  of 
the  land  were  applied,  she  owed  him,  on 
January  1,  1005  (exclusive  of  taxes  and  re- 
pairs), $236.  That  she  had  not  paid  any 
taxes  on  the  place.  It  seems  that  from  the 
time  Mrs.  Fuller  purchased,  January  7,  1895, 
to  December  28, 1903,  the  date  of  the  deed  to 
plaintifl's  ancestor,  she  did  not  mention  to 
any  one  that  she  asserted  any  claim  of  title 
or  interest  in  the  real  estate.  The  referee 
based  his  conclusions  of  law  upon  the  re- 
lationship of  mortgagor  and  mortgagee  be- 
tween Mrs.  Fuller  and  Whitley,  and  the 
presumption  of  this  continued  relationship. 
That  the  registration  of  the  nrartgage  deed, 
though  canceled  nearly  five  years  before  the 
purchase  by  plaintiff's  ancestor,  was  suffi- 
cient to  put  him  on  notice;  and  that,  while 
he  paid  a  fair  price  for  the  land,  he  was 
affected  with  notice  of  Mrs.  Fuller's  equities, 
and  liable  to  account  therefor  for  all  the 
rents  received  by  Whitley.  Allen  K.  Smith, 
Whitley's  vendee,  died  after  this  suit  was 
commenced,  and  the  present  plaintiff,  his 
only  heir  at  law,  was  made  party.  His 
honor  held  upon  the  exceptions  to  the  ref- 
eree's report  filed  by  plaintiff  that  plaintiff's 
ancestor  was  a  purchaser  for  value,  and 
without  notice  of  Mrs.  Fuller's  equities,  if 


any,  and  gave  judgment  for  plaintiff,  from 
which  Mrs.  Fuller  appealed  to  this  court 

F.  S.  Spruill  and  Aycodc  &  Winston,  for 
appellants.  Pou  &  Brooks,  B.  S.  Abel]«  John 
A.  Narron,  and  T.  £L  Calvert;  for  appellee. 

MANNING,  J.  The  defendant  Mrs.  Isa- 
bella It  Fuller  admits  that  the  public  sale 
of  the  land  of  her  husband  by  his  executors 
was  a  proper  and  legal  exercise  of  their 
powers  under  his  will ;  that  the  deed  to  her 
was  regular,  and  vested  in  her  the  legal  title 
to  the  fee  In  said  land;  that  she  did  not 
pay  any  part  of  the  consideration  recited  in 
the  deed  to  her,  but  her  son-in-law  Whitley 
advanced  the  money  for  her,  and  in  his  ac- 
count as  executor  charged  himself  with  said 
sum  and  accounted  for  its  disbursement 
Mrs.  Fuller  executed  a  mortgage  to  Whitley 
to  secure  the  payment  of  the  purchase  mon- 
ey advanced  by  him.  In  1899,  not  having 
herself,  as  she  admits,  paid  a  cent  of  the 
mortgage  debt,  she  made  a  deed  to  Whitley, 
witnessed  by  her  son,  by  which  she  convey^ 
to  him  the  fee  simple  in  said  land,  and  on 
the  day  the  deed  was  offered  for  probate 
Whitley  canceled  of  record  the  mortgage. 
Whitley  took  possession  of  the  land,  and 
F.  G.  Fuller  rented  it  from  him.  He  paid 
rent  therefor,  and  Mrs.  Fuller  lived  with  her 
son.  In  December,  1903,  Fuller  still  occupy- 
ing the  land  as  tenant  Whitley  sold  for  val- 
ue— a  fair  and  reasonable  price — ^to  Allen  K. 
Smith.  It  is  not  charged  that  Smith  had 
any  notice  other  than  such  as  the  law  charg- 
ed him  with  by  reason  of  the  recorded  deeds 
and  his  own  deed  from  Whitley  disclosed. 
Assuming  that  Smith,  before  purchasing, 
examined  the  records  of  the  county  in  which 
the  land  is  situate  to  ascertain  his  chain  of 
title  and  the  existing^  liens  affecting  the  ti- 
tle, these  records  would  have  disclosed :  (1) 
The  will  of  Joseph  Fuller;  (2)  the  dissent 
therefrom  of  his  widow,  Isabella  R.  Fuller; 
(3)  the  deed  from  his  executors  (executing 
a  power  of  sale)  to  Isabella  It  Fuller ;  (4)  the 
deed  from  Mrs.  Puller  to  Whitley  for  $2,- 
000;  and  (5)  the  deed  from  Whitley  to  him- 
self, referring  to  the  deed  from  Mrs.  Fuller. 
It  is  not  denied  that  the  deed  from  Mrs.  Ful- 
ler conveyed  in  form  and  in  terms  the  un- 
conditional fee  simple  in  the  land. 

If  Smith  had  inquired  of  the  man  In  ac- 
tual possession,  he  would  have  ascertained 
the  following  facts :  (1)  That  Frank  Q.  Ful- 
ler, the  coexecutor  of  Joseph  Fuller,  the  son 
of  Mrs.  Isabella  R.  Fuller,  the  subscribing 
witness  to  her  deed  to  Whitley,  occupying  the 
land  as  the  tenant  of  Whitley  and  paying  him 
rent  as  tenant,  and  his  mother  (through  whom 
all  the  defendants  would  work  out  their 
claims  and  equities)  living  with  her  son,  in 
apparent  contentment,  and  demanding  noth- 
ing except  that  she  be  permitted  to  live  at 
the  old  place  and  in  her  old  home  until  her 
death ;  that  the  relation  of  landlord  and  ten- 
ant between  Whitley  and  Fuller  had  contin- 
ued for  more  than  four  years  without  dls- 
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pute,  and  without  the  snggestlon  of  any  other 
right  or  equity.  The  examination  of  the  tax 
books  woold  have  disclosed  to  Smith  the  pay- 
ment of  taxes  by  Whitley  and  the  listing  of 
the  land  by  him.  The  answer  of  the  defend- 
ants expressly  admits  that  Whitley  was  in 
possession  of  the  land,  that  his  possession 
was  uninterrupted,  and  that  he  received  the 
rents  and  profits;  and  the  defendants  seek, 
by  and  through  this  admitted  possession  of 
Whitley,  to  charge  him  and  his  vendee — the 
plaintiff — ^wlth  the  rents  and  profits,  and,  in 
this  way,  they  daim  that  the  mortgage  debt 
has  been  praetically  discharged,  and  they  have' 
thus  become  entitled  to  the  land. 

Conceding  the  soundness  of  the  principle 
established  by  the  decided  weight  of  author- 
ity that  possession  by  a  person  other  than 
the  vendor,  when  sndi  possession  is  open,  no- 
torious, and  exclusive,  puts  a  purchaser  upon 
inquiry,  and  is  notice  of  every  fact  which  he 
could  have  learned  by  proper  inquiry  (as  held 
by  this  court  in  Edwards  v.  Thompson,  71  N. 
G.  177;  Staton  v.  Davenport,  d5  N.  C.  12; 
Tankard  v.  Tankard,  79  N.  G.  64;  Id.,  84  N.  a 
286 ;  Boat  v.  Setser,  87  N.  a  187;  Johnson  v. 
Hauser,  88  N.  a  388;  Mfg.  Co.  v.  Hendricks, 
106  N.  a  485, 11  8.  B.  568;  Patterson  v.  Mills, 
121  N.  C.  258^  28  S.  E.  868),  yet  the  admit- 
ted actual  possession  was  consistent  with  the 
paper  title,  and  the  possession  of  plaintiff's 
vendor  was  ojien,  notorious,  and  exclusive.  It 
is  therefore  clear  that  an  inquiry  by  the 
plaintifr  as  to  the  actual  possession  of  the 
land,  and  the  character  of  that  possession, 
would  not  have  discovered  to  him  any  right 
or  equity  inconsistent  with  his  vendor's  legal 
title ;  the  possession  followed  the  legal  title, 
and  was  in  harmony  with  It  Notice  by  pos- 
session o/  lands  never  extends  beyond  the 
rights  of  the  occupant  and  of  those  under 
whom  he  claims.  Roll  v.  Bea,  50  N.  J.  Law, 
264, 12  AtL  905.  It  is  not  contended  that  the 
present  plaintiff's  ancestor,  the  vendee  of 
Whitley,  had  any  other  notice  than  such  as 
the  record  disclosed,  and  such  as  the  law  im- 
pressed upon  him  by  such  records,  to  wit, 
constructive  notice.  It  is  not  shown  by  the 
evld^ice,  nor  is  it  alleged,  that  the  vendee. 
Smith,  even  made  an  examination  of  the  rec- 
ords, but  his  title  would  nevertheless  be  af- 
fected by  any  infirmity  disclosed  thereby.  It 
is  not  contended  that  the  consideration  re- 
cited in  any  of  the  deeds  is  inadequate,  and 
certainly  not  so  Inadequate  as  to  put  the  pur- 
chaser upon  Inquiry,  as  in  Durant  v.  Crowell, 
97  N.  C.  367,  2  S.  B.  541.  It  is^  however, 
earnestly  contended  that  the  presence  on  the 
records  of  the  canceled  mortgage  of  Mrs.  Ful- 
ler to  Whitley  fixed  the  plaintiff,  Smith,  the 
purchaser,  with  notice  of  the  relationship  of 
mortgagor  and  mortgagee  between  them,  and 
the  subsequent  deed  from  this  mortgagor  to 
this  mortgagee  was  presumptively  fraudu- 
lent, and  Smith,  therefore,  was  bound  to  In- 
quire at  his  peril  as  to  whether  the  deed  was 
executed  freely,  without  oppression,  and  for 
4x  fair  and  reasonable  consideration. 


It  will  be  observed  that  the  entry  of  sat- 
isfaction of  the  mortgage  on  the  record  of 
its  registry  was  made  by  Whitley,  the  mort- 
gagee, was  in  proper  form,  and  was  made 
more  than  4^  years  before  Smith  purchased. 
This  is  not  the  case  of  the  attempted  can- 
cellation of  a  mortgage  or  deed  of  trust  by 
a  person  not  authorized  to  make  the  entry  of 
satisfaction.  An  existing,  uncanceled  mort- 
gage, properly  admitted  to  registration,  is 
constructive  notice  to  subsequent  purchasers 
of  the  mortgaged  premises  of  the  rights  of 
the  mortgagee;  but  a  mortgage  or  deed  of 
trust,  properly  canceled  by  a  i>erson  author- 
ized to  cancel  it,  is  notice  to  no  one;  it  con- 
tinues no  lien  upon  the  property.  On  the 
contrary,  the  entry  of  satisfaction  by  the 
proper  person  is  conclusive  of  the  fact  of  its 
discharge  and  satisfaction.  A  mortgage,  reg- 
istered in  a  manner  not  authorized  by  law, 
has  been  frequently  held  by  this  court  to  be 
neither  actual  nor  constructive  notice.  De 
Courcy  v.  Barr,  45  N.  C.  181 ;  Todd  v.  Out- 
law, 79  N.  a  235 ;  Duke  v.  Markham,  105  N. 
0.  131,  10  S.  E.  1017,  18  Am.  St.  Rep.  889, 
and  cases  approving  that  case  cited  in  the 
annotated  edition.  The  purpose  of  requiring 
registration 'of  a  mortgage  Is  to  give  notice 
to  others  dealing  with  the  mortgaged  prem- 
ises during  the  life  of  the  mortgage  of  the 
rights  of  the  mortgagee  and  the  transfer  of 
the  title  of  the  mortgaged  premises  to  the 
mortgagee.  Collins  v.  Davis,  132  N.  a  106, 
43  S.  E.  579.  It  is  no  purpose  of  the  registry 
acts  to  protect  the  rights  of  the  mortgagor. 
Upon  what  principle  can  a  subsequent  pur- 
chaser of  property,  once  covered  by  a  mort- 
gage, but  which  long  before  he  deals  with  it 
has  been  properly  canceled,  and  the  entry  of 
satisfaction  properly  entered  on  the  record, 
be  held  to  a  notice  of  it,  in  his  examination 
of  the  records  to  ascertain  the  then  condi- 
tion of  the  title  of  the  property  he  is  negoti- 
ating to  purchase?  If  at  that  time  it  is  not 
an  existing  charge  upon  the  property  (and 
the  entry  of  satisfaction  by  the  proper  per- 
son is  to  him  conclusive  that  it  is  not),  he 
has  absolutely  no  concern  with  it;  and  no 
statute  and  no  adjudication  of  any  court  that 
we  have  discovered  requires  him  to  observe 
it,  or  affects  him  with  constructive  notice  of 
its  presence  on  the  books,  and  assuredly  none 
of  any  equities  dehors  the  deed  growing  out 
of  a  relation  once  existing,  but  by  the  entry 
of  satisfaction  properly  made  conclusively 
determined  as  to  him.  It  was  never  contem- 
plated that  such  a  burden  should  be  imposed 
upon  a  person  negotiating  for  the  purchaser 
of  real  property  that  he  should  examine,  not 
only  the  record  of  cancellation  of  all  recorded 
mortgages,  but  should  read  them,  and  be  af- 
fected with  notice  of  the  relationship  of  mort- 
gagor and  mortgagee,  created  by  them,  and 
to  inquire  as  to  the  facts  and  circumstances 
and  conditions  of  such  relationship.  This  re- 
sult would  be  contrary  to  that  public  policy 
so  well  expressed  by  Avery,  J.,  in  the  fol- 
lowing language:    *'It  has  been   repeatedly 
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declared  to  be  sound  public  iK>licy  to  remove 
every  obstacle  to  the  ready  sale  of  real  es- 
tate upon  the  market,  in  order  to  benefit  com- 
merce and  thereby  promote  general  prosper- 
ity. It  was  in  furtherance  of  this  object  that 
our  General  Assembly  but  a  few  years  since 
so  altered  our  registration  laws  that  persons 
proposing  to  purchase  land  could  be  well  ad- 
vised as  to  the  title  by  a  careful  inspection 
of  the  public  records."  Hughes  v.  Hodges, 
102  N.  C.  236,  240,  9  S.  B.  437.  The  same 
policy  was  expressed  with  equal  force  and 
clearness  by  Connor,  J.,  In  Wood  ▼.  Tinsley, 
138  N.  C.  507,  515,  51  S.  B.  59,  62 :  "The  pur- 
pose of  the  statute  was  to  enable  purchasers 
to  rely  with  safety  upon  the  examination  of 
the  records,  and  act  uxx)n  the  assurance  that, 
as  against  all  persons  claiming  under  the 
'donor,  bargainor  or  lessor,*  what  did  not  ap- 
pear did  not  exist  That  hardships  would 
come  to  some  in  applying  the  rigid  statutory 
rule  was  well  known  and  duly  considered. 
•  •  ♦  The  change  In  our  registration  laws 
was  demanded  by  the  distressing  uncertainty 
Into  which  the  title  to  land  had  fallen  in 
the  state.  No  one  could  say  for  himself  or 
advise  others  with  any  certainty  or  safety  in 
regard  to  a  title." 

It  will  be  observed  that  neither  in  the  deed 
from  Mrs.  Fuller  to  Whitley,  nor  from  Whit- 
ley to  Smith,  is  there  any  reference,  by  re- 
cital or  otherwise,  to  the  mortgage.  It  was 
not  necessary  to  look  for  It  in  deralgning 
title;  it  was  not  a  muniment  of  title.  The 
other  admitted  facts  in  this  case  were  cal- 
culated to  negative  its  existence,  and  to  throw 
plaintiff's  ancestor  oft  his  guard  rather  than 
put  him  on  notice.  It  is  undoubtedly  true 
that,  if  in  deralgning  title,  one  deed  refers 
to  another,  the  purchaser  is  constructively 
bound  by  all  that  the  deed  referred  to  would 
have  disclosed,  and  buys  subject  to  any  In- 
firmity there  discoverable.  Such  was  the 
decision  of  the  Supreme  Court  of  Kansas  in 
Frazier  v.  Jeakins,  64  Kan.  615,  68  Pac.  24, 
57  L.  R.  A.  575,  and  the  Michigan  court  in 
McKay  v.  Williams,  67  Mich.  547,  35  N.  W. 

159,  11  Am.  St  Rep.  597,  Winter  v.  Truax, 
87  Mich.  324,  49  N.  W.  604,  24  Am.  St.  Rep. 

160.  In  McKay  v.  Williams,  supra,  it  ap- 
peared that  an  attorney  in  fact  had  executed 
a  deed  to  the  land  of  his  principal,  and  on 
the  same  day  took  back  a  deed  to  himself, 
and  a  few  weeks  thereafter  conveyed  the  land 
to  another.  It  was  thereupon  held  that  the 
deed  by  the  attorney  and  the  deed  back  to 
him  were  prima  facie  fraudulent  on  their 
face;  that  they  did  not  show  the  title  has 
passed ;  that  they  imparted  notice  to  the  sub- 
sequent purchaser;  and  that  title  could  be 
recovered  in  ejectment  The  other  two  cases 
cited  were  conveyances  by  a  guardian  of  his 
ward's  land,  and  reconveyance  by  the  pur- 
chaser to  the  guardian.  Froneberger  v.  Lew- 
is. 79  N.  C.  426.  It  will  be  observed  that  the 
vitiating  fact  necessarily  appeared  In  deralgn- 


ing the  title,  on  the  face  of  the  deeds  in  the 
chain  of  title,  and  in  one  of  the  muniments 
of  title.  Holmes  v.  Holmes,  86  N.  a  211; 
Whitted  V.  Fuquay,  127  N.  Q  68,  37  S.  E. 
141.  This  fact  alone  is  sufilcient  to  distin- 
guish those  cases  from  the  case  now  under 
consideration. 

Another  point  earnestly  urged  upon  our 
attention  by  the  defendants  is  that  the  deed 
from  Whitley  and  wife  to  Allen  K.  Smith  is 
a  quitclaim  deed,  and,  being  such,  is  notice 
to  him  (Smith)  of  the  equities  between  Mrs. 
Fuller  and  Whitley.  While  some  of  the  words 
of  the  granting  clause  of  the  deed  would  seem 
to  supix)rt  this  contention,  the  habendum  and 
tenendum  clause  is  in  the  words  of  the  usual 
bargain  and  sale  conveyance:  "To  have  and 
to  hold  the  aforesaid  tract  or  parcel  of  land 
and  all  privileges  and  appurtenances  thereto 
belonging  to  the  said  Allen  K.  Smith,  his  heirs 
and  assigns,  to  his  only  use  and  behoof  for- 
ever." If  the  granting  clause  purports  to 
grant  only  the  right  title,  and  interest  of 
the  g^rantors,  it  will  be  observed  that  the 
word  "quitclaim,*'  the  usual  and  appropriate 
word,  is  not  used,  and  one  of  the  purposes* 
as  laid  down  by  Blackstone,  of  the  habendum 
and  tenendum  clause  is  to  enlarge  the  estate 
g^ranted.  The  warranty  clause  refers  to  the 
deed  of  Mrs.  Fuller  to  Whitley — ^a  deed  abso- 
lute and  unconditional  In  form — conveying 
the  fee  simple  with  full  covenants  of  war- 
ranty of  title,  and  Whitley  and  wife  warrant 
the  title  only  as  conveyed  by  this  deed.  It 
may  be  they  desired  to  insert  a  special  and 
not  a  general  warranty  of  title,  but  we  can- 
not see  how  the  language  used  can  be  fairly 
interpreted  to  convey  notice  to  the  vendor's 
purchaser  of  the  vendor's  fraud  in^  acquiring 
the  very  land  sold.  In  Mansfield  v.  Dyer, 
131  Mass.  200,  the  court  said  that  taking 
a  quit-claim  deed  is  not  of  itself  sufficient 
to  charge  the  grantee  with  notice  that  the 
grantor's  title  was  procured  by  fraud.  In 
Moelle  V.  Sherwood,  148  U.  8.  21,  13  Sup. 
Ct  426,  37  L.  Ed.  350,  the  court  says:  "The 
doctrine  expressed  in  many  cases  that  the 
grantee  in  a  quitclaim  deed  cannot  be  treated 
as  a  bona  fide  purchaser  does  not  seem  to 
rest  upon  any  sound  principle." 

There  is  no  question  raised  by  the  defend- 
ant Mrs.  Fuller  of  the  effect  of  the  deed  from 
the  executors  to  her  upon  her  right  of  dower, 
or  the  effect  of  her  deed  to  Whitley,  or  of 
Whitley's  deed  to  the  plaintiff's  ancestor  up- 
on her  right  of  dower.  After  her  dissent  was 
filed,  it  seems  that  Mrs.  Fuller  took  no  fur- 
ther steps  to  have  her  dower  allotted  to  her 
in  the  manner  prescribed  by  law. 

After  a  careful  consideration  of  all  the  au- 
thorities cited  by  the  learned  counsel  for  the 
defendants  in  their  well-considered  brief,  we 
have  reached  the  conclusion  that  there  was 
no  error  in  the  judgment  of  the  court  t>elow, 
and  the  same  is  affirmed. 


M.a) 


STATE  ▼.  HOLLY. 
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ANDERSON  ▼.  LIFE)  INS.  00.  OF  VIR- 
GINIA et  al. 

(Supreme  Court  of  North  Carolina.     Feb.  25, 

1910.) 

L  Insubancb  (I  448*)— Life  Inbubakcb  — 

MUBDEB    OF     INSUBBD     BT     BENBFICIABY    — 

Right  of  Recovebt. 

The  beneficiary  under  a  life  policy,  haying 
murdered  insured,  recoverr  on  the  policy  may 
not  be  had  by  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1150 ;   Dec.  Dig.  4  448.*] 

2.  Insubancb  (§  448*)  —  Life  Insubaivcb  — 
MuBDEB  OF  Insured  by  Benefigiabt  -~ 
AwABD  OF  Insubancb  Money. 

The  beneficiary  under  a  life  policy  haying 
murdered  insured  and  then  committed  suicide, 
and  the  insurer  recognizing  liability  on  the  pol- 
icy, the  insurance  money  will  be  awarded  to  the 
representatiye  of  insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1150;    Dec.  Dig.  |  448.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;  G.  W.  Ward,  Judge. 

Action  by  L.  W.  Anderson,  administrator 
of  Penelope  Barnes,  deceased,  against  the 
Life  Insurance  Company  of  Virginia  and  N. 
R.  Parker,  administrator  of  Seth  Newby,  de- 
ceased. On  appeal  from  a  Justice,  facts  were 
agreed  on,  and  plaintiff  had  judgment.  De- 
fendant Parker  appeals.    Affirmed. 

The  facts  formally  agreed  upon  were  as 
follows:  •*That  on  February  1,  1909,  Penelope 
Newby,  now  Barnes,  obtained  from  the  Life 
Insurance  Company  of  Virginia  a  policy  of 
insurance  on  her  life  for  the  benefit  of  Seth 
Newby,  her  brother;  that  both  Penelope 
Barnes  and  Seth  Newby  died  on  July  3,  1909; 
that  Seth  Newby  died  by  his  own  band  be- 
fore Penelope  Barnes  died;  that  Penelope 
Barnes  was  murdered  by  Seth  Newby;  that 
the  Life  Insurance  Company  of  Virginia  has 
paid  to  N.  R.  Parker,  administrator  of  Seth 
Newby,  deceased,  the  sum  of  $110,  the  amount 
doe  under  the  said  policy  of  insurance,  with 
understanding  by  all  parties  that  Parker  shall 
hold  money  to  abide  determination  of  this 
action,  and  that  the  policy  of  insurance  here- 
to attached  is  an  exact  copy  of  the  original 
policy  of  insurance,  and  the  same  is  hereby 
made  a  part  of  this  statement  of  facts." 

B.  Ij,  Sawyer,  for  appellant  C.  E.  Thomp- 
son, for  appellee. 

HOKE,  J.  It  is  a  principle  very  generally 
accepted  that  a  beneficiary  who  has  caused 
or  procured  the  death  of  the  insured  under 
drcnmstances  amounting  to  a  felony  will  be 
allowed  no  recovery  on  the  policy.  Vance  on 
Insurance,  ppb  892,  393;  Cooley's  Insurance 
Briefs,  8153;  25  C^c.  168;  8  A.  &  E.  (2d 
Ed.)  p.  1021.  This  wholesome  doctrine,  refer- 
red by  most  of  the  cases  to  the  maxim  **Nu]- 
lu8  commodum  capere  potest  de  injuria  sua 
propria,**  has  been  uniformly  upheld,  so  far 
as  we  are  aware,  except  in  certain  cases 
where  the  interest  inyolved  was  conferred  by 


statute,  and  the  statute  itself  does  not  recog- 
nize any  exception.  Such  an  instance  has 
occurred  in  our  own  court,  in  the  case  of 
Owens  V.  Owens,  100  N.  C.  240,  6  S.  B.  794, 
where  a  widow,  convicted  as  accessory  before 
the  fact  to  her  husband's  murder,  was  award- 
ed dower  under  the  statute  a  decision  which 
caused  an  immediate  amendment  of  the  stat- 
ute (Pub.  Laws  1889,  c.  499),  and  this  amend- 
ment has  since  prevailed  as  the  law  of  the 
state  on  that  subject  The  authorities  are 
also  to  the  effect  that  in  cases  like  the  pres- 
ent, where  the  contract  is  made  between  the 
insured  and  the  company  for  another's  benefit 
— that  is,  a  valid  contract  of  that  character — 
a  felony  of  the  kind  indicated  on  the  part  of 
the  beneficiary  will  not  relieve  the  company 
of  all  liability  on  the  policy,  but  recovery 
can  be  had  usually  by  the  representative  of 
the  insured,  and  for  the  benefit  of  the  latter*s 
estate.  Vance  and  Cooley,  supra;  Schmidt, 
Adm'r,  V.  Ins.  Co.,  112  Iowa,  41,  83  N.  W. 
800,  51  L.  R.  A.  141,  84  Am.  St  Rep.  323; 
Supreme  Lodge  v.  Menlchausen,  209  111.  277, 
70  N.  E.  567,  65  L.  R.  A.  508,  101  Am.  St 
Rep.  239;  Ins.  Co.  v.  Davis,  Adm*r,  96  Va. 
737,  32  S.  B.  475,  44  L.  R.  A.  305;  Shea  v. 
Mass.  Benefit  Asso.,  160  Mass.  289,  35  N.  E. 
855,  39  Am.  St  Rep.  475;  Tyler  v.  Odd  Fel- 
lows Relief,  etc.,  145  Mass.  134,  13  N.  E.  360; 
Cleaver  et  al.  v.  Mutual  Res.  Fund,  L.  R.  Q. 
B.  (1892)  p.  147.  This  latter  ruling  would 
very  likely  not  obtain  in  an  ordinary  life  pol- 
icy, where  a  valid  contract  of  insurance  had 
been  made,  and  purported  to  be  between  the 
cpmpany  and  the  beneficiary,  and  such  bene- 
ficiary was,  and  continued  to  be  throughout, 
the  owner  of  the  policy  and  of  all  interest  in 
it  Such  a  position,  however,  is  not  pre- 
sented here  in  any  aspect  of  it,  as  the  com- 
pany recognizes  its  lla-blllty  on  the  policy, 
and  the  question  is  on  the  right  to  the  fund 
as  between  the  representative  of  the  Insured 
and  of  the  beneficiary.  On  that  question,  and 
under  the  authorities  cited,  there  is  no  er- 
ror in  the  ruling  of  the  court  below,  award- 
ing the  fund  to  the  representative  of  the  in- 
sured, and  the  judgment  to  that  effect  is  af- 
firmed. 
Judgment  affirmed. 


Ott  N^  C.  839) 

STATE  V.  HOLLY  et  al. 

(Supreme  0>urt  of  North  Carolina.     Feb.  25, 

1910.) 

Master  ano  Sebvant  ($  343*)— Enticeiceivt 
OIF  Servant 

Under  ReVlsal  1905,  §  3365,  making  it  a 
crime  to  procure  a  servant  to  unlawfully  leave 
his  employer,  the  mere  employment  of  oue  who 
18  under  contract  to  serve  another  is  not  a  vio- 
lation of  the  statute,  as  it  must  be  shown  that 
defendant  did  something  to  entice,  persuade,  or 
procure  the  servant  to  leave  his  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1288 ;  Dec.  Dig.  i  343.*] 


•For  oth«r  cmm  sm  Mune  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Appeal  from  Superior  Coart,  Chowan  Coun- 
ty; Ward,  Judge. 

Augustus  Holly  and  others  were  convicted 
of  enticing  a  serrant  to  unlawfully  leave  his 
employer^  and  they  appeal.    Affirmed. 

W.  D.  Pruden  and  8.  B.  Shepherd,  for  ap- 
pellants. The  Attorney  (General  and  W.  M. 
Bond,  for  the  State. 

PER  CURIAM.  The  only  question  dis- 
cussed in  the  brief  of  defendant's  counsel  re- 
lates to  the  sufficiency  of  the  evidence  to  con- 
vict of  the  crime  created  by  the  statute. 

We  agree  with  counsel  that  the  mere  em- 
ployment of  one  who  is  under  contract  to 
serve  another  is  not  a  violation  of  the  stat- 
ute. It  must  be  shown  that  the  defendant 
did  something  to  entice,  persuade,  or  procure 
the  servant  to  leave  his  master.  After  a 
careful  examination  of  the  evidence,  a  ma- 
jority of  the  court  are  of  opinion  that  the 
evidence  discloses  some  facts  and  circum- 
stances tending  to  prove  that  these  defend- 
ants induced,  enticed,  and  assisted  Outlaw  to 
leave  his  employer  and  enter  into  their  serv- 
ice under  conditions  which  make  their  con- 
duct a  violation  of  the  statute,  and  that  the 
court  was  warranted  in  submitting  the  ques- 
tion to  the  Jury. 

The  judgment  is  affirmed. 


(162  N.  G.  68) 

HOLTOX  V.  JOHN  L.  ROPER  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     March  2, 

1910.) 

1.  Master  and  Ssbvant  (8  149*)— Liabilitt 
FOR  Injuries  to  Servant— Fellow  Serv- 
ants. 

A  master  is  liable  for  iujuries  sustained  by 

an  inexperienced  servant  in  cousequence  of  his 

attempt  to  obey  a  negligent  order  of  one  having 

authority  to  give  orders. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  S  295 ;  Dec.  Dig.  S  149.*] 

Z  Master  and  Servant  (§§  285,  286*)— Lla.- 

BILTTIEB  FOR  INJURIES  TO  SERVANT— ACTIONS 
— <^E8TI0N8  FOR  JURT. 

Where  there  is  evidence  that  an  injured 
employ^  did  not  have  a  reasonablv  safe  place  to 
work,  or  was  not  warned  as  to  the  danger,  the 
question  whether  it  was  a  reasonably  safe  place, 
or  whether  failure  to  warn  him  was  the  proxi- 
mate cause  of  the  injury,  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  1010-1081 ;  Dec  Dig.  $f 
285,  ^Sft.*] 

8.  Master  and  Servant  (|  286*)— Lxabiutiss 
FOR  Injuries  to  Servant— Actions— Ques- 
tions FOR  Jury. 

Where  defendant's  chief  oiler,  having  aa- 
thoritv  to  give  orders,  directed  a  young  and  in- 
expenenced  helper  to  raise  the  hood  of  a  ma- 
chine by  throwing  a  rope  around  a  revolving 
shaft  and  pulling  the  rope,  without  warning  him 
of  danger,  the  question  of  defendant's  negligence 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  1010-1043;  Dec  Dig.  $ 
286.*] 

Appeal  from  Superior  Court,  Pamlico  Coun- 
ty;   Council.  Judge. 


Action  by  M.  O.  Holton  against  the  John  Tj. 
Roper  Lumber  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.     Reversed. 

Simmons,  Ward  &  Allen  and  D.  L.  Ward» 
for  appellant.    Moore  &  Dunn,  for  appellee. 

CLARK,  C.  J.  The  plaintiff  had  been  em- 
ployed by  the  defendant  for  2  weeks  in  its 
sawmill,  aa  a  common  laborer.  He  was  a 
young  man  without  experience  in  the  use  of 
machinery.  The  foreman  then  sent  for  the 
plaintiff,  and  told  him  that  a  workman 
around  the  machinery  had  been  discharged 
and  he  wanted  the  plaintiff  to  help  Hadder, 
the  chief  oiler,  and  to  do  whatever  Hadder 
told  him  to  do.  Plaintiff  testified:  '*Hadder 
told  me  how  to  oil  the  machinery,  and  aft- 
er I  had  been  there  two  or  three  days  Had- 
der told  me  to  raise  the  hood  of  the  'hog* 
and  sharpen  the  knives;  he  said  that,  if  I 
knew  how,  I  could  throw  the'  rope  around 
the  shafts  and  conld  raise  the  cap  of  the 
hog  machine  while  he  was  raising  it  up- 
stairs. I  said  I  did  not  know  how  to  do 
it,  and  he  said  he  would  show  me  how.  Two 
or  three  days  later  when  the  knives  were  to 
be  sharpened,  Hadder  got  the  men  in  the 
lathe  room  to  raise  the  steel  chute.  He  show- 
ed me  how  to  take  the  rope  and  put  about 
two  hitches  around  the  shaft  so  as  to  save 
us  the  strain.  The  shaft  was  running  about 
200  rev61utions  a  minute.  He  went  upstairs 
and  left  me  on  the  first  fioor  to  do  the  work 
as  best  I  could.  The  third  time  I  did  this 
the  rope  ran  a  little  across,  I  pulled  the  rope, 
and  it  slipped  for  some  cause,  and  reversed 
the  action  of  the  shafts,  caught  my  hand» 
jerked  it  Into  the  shafts,  crushing  my  am» 
from  the  wrist  to  the  elbow,  breaking  it  all 
to  pieces,  and  breaking  several  of  my  ribs  and 
my  shoulder  blades.  The  rope  also  caught 
me  around  my  throat,  my  body,  my  side,  and 
my  head."  He  then  described  his  physical 
injuries  in  detail.  Hadder  testified  that  he- 
did  not  warn  plaintiff  of  the  danger  in  rais- 
ing the  hood  by  throwing  the  rope  over  the- 
shaft  The  plaintiff,  who  was  a  "green" 
man  without  any  experience  whatever,  threw^ 
the  rope  over  the  shaft  as  he  had  been  in- 
structed to  do  by  Hadder,  his  foreman,  and 
when  he  attempted  to  pull  the  rope  and  raise- 
the  hood  he  was  jerked  into  the  machine  and 
injured  as  above  described. 

At  the  close  of  aU  the  evidence  the  mo- 
tion of  the  defendant  to  dismiss  the  action 
was  allowed.  This  was  error.  The  plaintiff' 
was  told  to  obey  the  instructions  of  Hadder, 
and  henceforward  the  instructions  of  Hadder 
became  the  instructions  of  the  defendant. 
Hadder  instructed  the  plaintiff  to  raise  the 
hood  by  throwing  a  rope  around  the  revolv- 
ing shaft  and  pulling  the  rope  without  warn- 
ing plaintiff  as  to  the  danger  of  doing  so. 
Where  one  having  authority  to  give  orders 
to  another,   who  is  inexperienced,   gives   a 
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negligent  order  which  a  reasonably  prudent 
man  would  not  give,  and  the  servant  is  in- 
jured in  attempting  to  obey  aaid  order,  and 
the  giying  said  order  was  the  proximate 
cause  of  his  injury,  the  servant  is  entitled  to 
recover.  Avery  v.  I>umber  Co.,  146  N.  C3L 
582,  60  &  B.  646;  Chesson  y.  Walker,  146 
N.  a  511,  60  8.  B.  422;  Noble  v.  Lumber 
Co.,  151  N.  C.  76,  65  8.  E.  622;  Shives  v. 
Cotton  Mills,  151  N.  C.  290,  66  S.  E.  141. 
Where  there  is  evidence  tending  to  show  that 
an  injured  employ^  did  not  have  a  reasonably 
safe  place  to  work  or  was  not  instructed 
as  to  the  danger  attending  the  act  he  was 
told  to  do,  the  question  whether  it  was  a 
reasonably  safe  place  to  work,  or  whether 
the  failure  to  warn  him  of  the  danger  was 
the  proximate  cause  of  the  injury,  should  be 
submitted  to  a  Jury.  The  evidence  tlmt  there 
was  a  safe  way  to  do  this  act  did  not  war- 
rant the  withdrawal  of  the  case  from  the 
Jury  in  view  of  the  evidence  in  the  case. 
When  more  than  one  inference  can  be  drawn 
as  to  the  negligence  or  the  proximate  cause 
it  is  for  the  Jury  to  determine.  Dorsett  v. 
Manufacturing  Co.,  131  N.  O.  254,  42  S.  E>. 
612;  Marks  v.  Cotton  MUls,  138  N.  C.  401, 
50  S.  E.  769.  If  an  employ^  is  instructed  to 
do  a  dangerous  act,  without  warning  against 
the  danger,  he  having  had  no  previous  ex- 
perience in  doing  the  act,  the  question  of  the 
defendant's  negligence  is  for  the  Jury.  Cra- 
ven V.  Mfg.  Co.,  66  8.  B.  203;  Wood  ▼.  Mc- 
Cabe,  66  &  B.  433. 
Reversed. 


(152  N.  C.  B6) 

BOND  et  al.  v.  BBVBRLT  et  al. 

(Sopreme  Court  of  North  Carolina.    March  2, 

1910.) 

L  Advkbsx  PossBssioir  (|  77*)— Exboutob's 
Deed— CoLOB  of  Titlx. 

Where  a  person  at  bis  death  had  no  title 
to  certain  land,  it  having  been  sold  on  execu- 
tion sale,  and  his  ezecuton  conveyed  it  as  his 
property  by  a  deed  sufficient  in  form  to  pass  the 
title,  the  deed  was  color  of  title  in  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  455^57;  Dec.  Dig.  i 
77.*] 

2.  ADVBB8X    P0B8K88I0N    (|    70*)— "COLOB    OV 

Title.** 

"Color  of  title"  may  be  defined  to  be  a 
writing  npon  Its  &ce  professing  to  pass  title, 
bat  which  does  not  do  it;  either  from  a  want  of 
title  in  the  person  making  it,  or  the  defective 
mode  of  conveyance  which  is  used,  and  it  would 
seem  that  it  musD  not  be  so  obviously  defective 
that  no  man  of  ordinary  capacity  could  be  mis- 
ted by  it 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  K  304-414;  Dec.  Dig.  | 
70.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1264-1273 ;  vol.  8,  p.  7606.] 

3.  VENDOB    and    PUBCHASBB    (I    190*)— TiTLX 
OF  VBNDOB— BSTOPPBL  OF  PUBCHASEB. 

Where  a  person  is  let  Into  possession  of 
land  under  a  contract  of  sale,  he  is  a  tenant  at 
will  of   the  vendor,  and  the  principle  that  a 


lessee  cannot  dispute  the  lessor^s  titis  «ctends  to 
him. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  S§  384-392 ;  Dec  Dig.  { 
190.*] 

4.  AovEBSB  Possession  ((  70*)— Colob  of  Ti- 
tle —  Deed  Establishinq  Pbiobitt  Be- 
tween Gbantob  and  Gb antes. 

In  an  action  to  recover  the  possession  of 
land,  where  defendant's  ancestor  was  put  into 
possession  of  the  land  under  a  deed  from  H., 
who  had  color  of  title,  and  the  conveyance  by 
H.  was  void  as  a  deed,  it  clearly  established  the 
privity  between  H.  and  defendant's  ancestor, 
so  that  defendants  can  rely  on  the  color  of  title 
in  H.  to  perfect  their  own  title;  and  where 
their  ancestor's  possession  was  adverse  to  plain- 
tiff and  all  others  except  as  to  H.,  and  was  con- 
tinuous and  notorious  for  seven  years,  it  inured 
to  the  benefit  of  H.'s  title,  and  matured  that 
into  a  good  title. 

[E]d.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  I  70.*] 

5.  Husband  and  Wife  (S  69%*)— Dis^b^jty 
OF  CovEBTURE— Repeal. 

Bevisal  1905,  fi  363,  which  declares  that 
in  any  action  in  which  the  defense  of  adverse 
possession  is  relied  on  the  time  computed  shall 
not  include  possession  had  against  a  feme  cov- 
ert durimc  coverture  prior  to  February  13, 
1899,  repealed  the  disability  of'  coverture  since 
that  date. 

[EM.  Note.—For  other  cases,  see  Husband  and 
and  Wife,  Dec  Dig.  |  69^.*] 

Appeal  from  Superior  Court,  Hertford 
County;  Peebles,  Judge. 

Action  by  J.  S.  Bond  and  others  against 
Lucy  Beverly  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Reversed. 

This  is  a  civil  action.  The  case  was  pre- 
sented to  his  honor  below  upon  the  following 
agreed  facts: 

"That  on  the  6th  day  of  February,  1869, 
H.  B.  Knox  commenced  a  civil  action  in  the 
superior  court  of  Hertford  county,  N.  C, 
against  Lawrence  Askew,  Mills  Sumner,  and 
Geo.  H.  Mitchell.  The  summons  was  served 
February  11,  1869,  on  the  defendants.  At 
October  term,  1869,  of  said  court,  the  plain- 
tiff recovered  Judgment  in  said  action  against 
the  defendants  Lawrence  Askew  and  Geo. 
H.  Mitchell  for  $1,954.24  and  for  $1&3S  cost, 
with  interest  on  $1,654.60  from  October  18, 
1869,  until  paid.  That  said  judgment  was 
recovered  on  a  bond  executed  October  11, 
1866,  by  Lawrence  Askew,  Mills  Sumner, 
and  Geo.  H.  Mitchell,  payable  to  the  order  of 
John  W.  Harrell,  administrator  of  William 
Montgomery,  for  $1,654.50,  payable  six 
months  after  date,  with  interest  from  date. 
That  execution  was  Issued  on  said  judgment 
to  the  sheriff  of  Hertford  county,  who  on 
the  3d  day  of  January,  1870,  sold  thereunder 
the  Towell  Tract'  at  the  courthouse  door, 
as  required  by  law,  as  the  property  of  Law- 
rence Askew,  and  John  A.  Vann,  became  the 
purchaser  and  received  a  deed  from  said 
sheriff  therefor  dated  April  5,  1870.  The 
locus  in  quo  is  embraced  in  the  boundaries 
of  said  Powell  tract  l%at  on  the  1st  day  of 
November,  187X  said  John  A.  Vann  convey- 
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ed  the  Bald  Powell  tract  to  the  plaintiffs 
heirs  at  law  of  Julia  A.  Newsome,  who  were 
grandchildren  of  said  Lawrence  Askew  and 
also  his  heirs.  That  said  Lawrence  Askew 
died  about  the  year  18S4,  domiciled  In  Hert- 
ford county,  leaving  a  last  will  and  testa- 
ment which  was  duly  admitted  to  probate  in 
said  county,  in  which  he  appointed  J.  B. 
Slaughter  and  Blount  Wllloughby  his  execu- 
tors, and  who  were  duly  qualified  as  such, 
l^at  the  will  of  said  Lawrence  Askew  con- 
tains the  following  Item:  'I  leave  all  my 
land  not  otherwise  disposed  of  to  be  sold, 
the  Brantley  and  Reynolds  land  both  con- 
taining about  one  hundred  acres,  the  Ras- 
bery  land,  fifty  acres,  adjoining  W.  H.  God- 
win and  all  other  lands  not  otherwise  men- 
tioned, the  piece  of  land  on  which  the  gin 
house  stands  contains  one  hundred  yards 
square,  and  the  money  arising  from  said 
sale  shall  be  assets  In  the  hands  of  my  ex- 
ecutors.' That  the  Powell  tract  Is  not  men- 
tioned by  name  or  description  In  said  will. 
That  on  the  12th  day  of  October,  1885,  said 
executors,  under  the  above  item  In  the  will 
of  said  Askew,  sold  the  right,  title,  and  In- 
terest of  said  Lawrence  Askew  In  the  Powell 
tract,  and  S.  S.  Harrell  became  the  purchas- 
er and  received  a  deed  from  said  executors 
for  said  right,  title,  and  Interest  In  the  said 
Powell  tract  See  Exhibit  A.  That  on  the 
23d  day  of  December,  1890,  said  S.  S.  Harrell 
executed  to  BenJ.  Beverly  a  deed  or  paper 
writing,  a  copy  of  which  Is  hereto  annexed, 
marked  'Exhibit  B,'  as  a  part  of  these  facts. 
Said  Beverly,  after  getting  said  paper  writ- 
ing or  deed  from  S.  S.  Harrell,  settled  upon 
and  occupied  the  western  portion  of  the  Pow- 
ell tract  of  land,  which  Includes  within  Its 
boundaries   the   locus    In    quo.      That    said 

Benj.  Beverly  died  Intestate  on  the  

day  of  March,  1902,  leaving  the  defendants 
as  his  widow  and  heir  at  law.  That  either 
side  may  use  as  a  part  of  these  facts  any 
deed  or  paper  writing  In  their  respective 
chain  of  title.  This  action  was  begun  on 
the  17th  day  of  December,  1908.  The  plain- 
tiff Bettle  J.  Newsome  married  J.  S.  Bond 
July  12,  1882,  and  has  since  her  said  mar- 
riage been  under  coverture.  Levlnla  R.  mar- 
ried first  Hosea  Baker  September  29,  1886. 
Baker  died  In  1897,  and  she  married  W.  R. 
Hughes  July  7,  1899.  On  the  22d  day  of 
December,  1890,  said  S.  S.  Harrell  executed 
the  deed  hereto  attached,  marked  'Exhibit  0,' 
to  Whitmel  Young,  who,  after  getting  said 
deed,  settled  upon  and  occupied  the  eastern 
portion  of  said  Powell  tract  of  land,  and 
that  after  December  22,  1890,  said  Beverly 
and  said  Young  divided  the  Powell  tract 
between  themselves,  and  continued  to  live 
and  occupy  said  Powell  tract  of  land  up  to 
known  and  visible  lines  and  boundaries  up 
to  the  beginning  of  this  action.  See  Exhibit 
D.  The  Powell  tract  of  land  described  In 
the  complaint  and  the  deeds  aforesaid  is  the 
same  tract  of  land." 
The  Exhibit  A  referred  to  In  the  agreed 


facts  is  the  deed  from  the  executors  of  Law- 
rence Askew  to  S.  S.  Harrell  and  his  heirs, 
dated  June  7,  1886,  conveying  "one  certain 
tract  or  parcel  of  land,  lying  and  being  In 
Hertford  county  aforesaid,  and  known  and 
described  as  follows :  The  tract  of  land-known 
as  the  Powell  or  StalUngs  tract  of  land,  own- 
ed by  Lawrence  Askew,  and  bounded  on  the 
north  by  White  Oak  swamp,  on  the  east  by 
other  lands  of  said  Askew,  on  the  west  by  the 
lands  of  W.  H.  Godwin,  J.  B.  Chamblee,  Jr., 
and  Thos.  Eiley,  on  the  south  by  the  Slaugh- 
ter lands,  containing  131  acres,  be  It  the 
same  more  or  less."  Exhibit  B  Is  the  deed 
from  S.  S.  Harrell  to  BenJ.  Beverly,  ancestor 
of  defendants,  dated  December  22,  1890,  and 
contains  the  following  granting  clause:  "Has 
granted,  bargained  and  sold  and  by  these 
presents  do  grant,  bargain  and  sell  and  con- 
vey to  said  BenJ.  Beverly,  his  heirs  and  as- 
signs forever,  his  Interest  In  about  one-half 
of  a  piece  of  land,  as  per  survey  of  recent 
date,  known,"  etc.,  describing  It  as  the  Pow- 
ell land  and  referring  to  the  deed  to  him 
by  the  executors  of  Lawrence  Askew.  The 
deed  to  Whitmel  Young  referred  to  Is  made 
by  S.  S.  Harrell  on  December  22,  1890,  same 
day  as  the  deed  to  Beverly,  and  contains  a 
granting  clause  and  description  In  the  same 
language. 

The  defendant  denied  that  the  plaintiffs 
were  the  owners  of  the  land  In  controversy^ 
and  pleaded  the  seven-year  statute  of  limi- 
tations and  adverse  possession  thereunder. 
The  agreement  between  Beverly  and  Young, 
establishing  the  dividing  line  between  them, 
was  In  writing  duly  signed  and  dated  March 
30,  1901.  The  possession  of  Beverly  and  his 
heirs  of  the  western  half  to  the  agreed  di- 
viding line  has  been  adverse,  open,  notorious, 
and  exclusive  since  then;  in  like  manner 
has  been  the  possession  of  Young  of  the 
eastern  half.  Upon  the  agreed  facts,  his 
honor  rendered  Judgment  that  plaintiffs  were 
the  owners  of,  and  entitled  to  the  possession 
of,  the  land,  and  adjudged  the  costs  against 
the  defendants,  and  ordered  the  writ  of  pos- 
session to  issue.  The  defendants  appealed  to 
this  court 

R.  C.  Bridger  and  John  E.  \'uijn,  for  ap- 
pellants. Winborne  &  Wiuborne,  for  appel- 
lees. 

MANNING,  J.  The  title  in  fee  to  the  land 
in  controversy  was  undoubtedly  at  one  time 
vested  in  Lawrence  Askew.  It  was  divested 
by  a  deed  of  the  sheriff  of  Hertford  county 
to  John  A.  Vann  on  April  5,  1870;  this  deed 
being  made  pursuant  to  a  sale  by  the  sheriff 
under  an  execution  issued  on  a  judgment 
against  Askew.  On  November  1,  1871,  John 
A.  Vann  conveyed  the  lands  to  the  plaintiffs. 
Thus  they  became  the  owners  of  it  In  fee 
simple;  and,  as  the  legal  title  draws  to  It 
the  possession,  the  plaintiffs,  nothing  else  ap- 
pearing, would  be  entitled  to  recover  the  land 
from  the  defendants.    The  defendants,  how- 
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ever,  to  avoid  a  recovery  by  the  plaintiffs, 
Bhow:  (1)  The  death  o^  Lawrence  Askew  In 
1884,  his  will  appointing  Slaughter  and  Wil- 
loughby  executors,  directing  them  to  sell  cer- 
tain named  tracts  of  land  and  all  other  lands 
not  otherwise  mentioned.  (2)  A  public  sale 
by  the  executors  of  the  land  In  controversy 
to  S.  S.  Harrell,  and  a  deed  to  him  by  the 
executors  therefor,  dated  June  7,  1886w  (3) 
A  deed  from  Harrell  to  Benj.  Beverly,  dated 
December  22,  1890,  purporting  to  convey  to 
him  and  his  heirs  "his  Interest  in  about  one- 
half  of  a  piece  of  land,"  etc.  (describing  the 
land  in  controversy).  (4)  The  advf^rse  and 
uninterrupted  possession  of  Beverly  from 
that  date^  to  wit,  December  22,  1800.  (5)  A 
similar  deed  to  Whitmel  Young  of  the  same 
date  and  in  the  same  words.  (6)  The  writ- 
ten agreement  between  Beverly  and  Young 
establishing  the  dividing  line  between  them, 
dated  March  80,  1901. 

It  will  therefore  be  seen  that  the  defense 
Is'  rested  upon  two  grounds:  First  That 
the  deed  from  Harrell  to  Beverly  la  itself 
color  of  title,  and  the  adverse  and  uninter- 
rupted possession  of  Beverly  for  seven  years 
before  this  action  was  begun  under  it  ma- 
tured the  colorable  title  into  a  good  title. 
The  plaintiffs  reply  that  this  deed  of  Harrell 
to  Beverly  is  void  for  the  vagueness  and  un- 
certainty of  the  description  and  is  not  good 
as  color  of  title.  Second.  That,  if  the  Har- 
rell deed  to  Beverly  is  void,  then  the  deed 
from  the  executors  Slaughter  and  Wllloughby 
to  Harrell  Is  color  of  title,  and  Beverly  hav- 
ing been  put  into  possession  of  the  land  by 
Harrell  without  a  valid  delimitation  of  the 
land  possessed  by  him,  the  possession  of  Bev- 
erly extended  to  the  outer  limits  of  the  land 
described  in  the  deed  of  the  executors  to  Har- 
rell, which  is  the  locus  in  quo,  and  Beverly's 
possession  for  more  than  seven  years  before 
this  action  was  begun,  being  adverse  to  all 
persons  except  his  lessor,  Harrell,  and  being 
uninterrupted,  ripened  the  colorable  title  of 
Harrell  into  a  good  title  against  the  plain- 
tiffs. The  plaintiffs  reply  that  nothing  short 
of  20  years'  adverse  possession  would  de- 
feat their  title,  and  that  the  deed  to  Harrell, 
being  made  by  the  executors  of  Askew,  who 
had  no  title,  was  not  color  of  title.  The  re- 
sult will  be  the  same  to  the  plaintiffs,  if 
either  defense  Is  sustained;  for  in  either 
event  they  cannot  recover.  Passing  for  the 
moment  the  matter  offered  as  the  first  ground 
of  defense,  we  will  consider  the  second  de- 
fense. While  it  is  true  Lawrence  Askew  had 
no  title  to  the  land  in  controversy  at  the  time 
of  his  death  for  the  reason  it  had  been  di- 
vested in  the  manner  hereinbefore  stated,  yet 
his  executors  undertook  to  sell  It  as  his 
property  and  did  convey  it  to  Harrell  by  a 
deed  fully  sufficient  in  form  to  pass  the  title 
In  fea  In  section  780,  Sedg.  &  Walt  on  the 
Trial  of  Title  to  Land,  many  Instances  are 
enumerated  of  deeds  held  to  be  color  of  title, 
including  the  following:  A  deed  made  by  an 
administrator  with  the  will  annexed,  though 


no  power  of  sale  was  given  by  the  will,  and 
no  sale  had  been  ordered  by  the  court;  a 
deed  of  a  grantor,  purporting  to  convey  as  an 
administrator,  under  a  special  act  of  the 
Legislature,  which  act  was  unconstitutional 
and  void;  a  paper  writing  purporting  to  be 
a  will,  proved  before  the  proper  tribunal  by 
the  oath  of  one  witness  only. 

These  Instances  are  approved  by  the  deci- 
sions of  this  court.  McConnell  v.  McConnell, 
64  N.  O.  342 ;  Taylor  v.  Smith,  121  N.  (X  76. 
28  S.  B.  295;  Brltton  v.  Ruffin,  122  N.  C. 
113,  28  S.  E.  963 ;  Smith  v.  Allen,  112  N.  C. 
223,  16  S.  E.  932;  Mfg.  Co.  v.  Brooks,  106 
N.  C.  107,  11  S.  B.  456;  McFarland  v.  Corn- 
well,  151  N.  0.  428,  66  S.  B.  454;  Ellington 
V.  Ellington,  108  N.  C.  54,  9  S.  E.  206,  where 
other  instances  are  given  from  the  decisions 
of  this  court.  We  see  nothing  to  prevent  the 
deed  executed  by  the  executors  from  being 
color  of  title.  An  analysis  of  the  definition 
of  the  color  of  title  by  Henderson,  J.,  in 
Tate's  Heirs  v.  Southard,  10  N.  C.  119,  14 
Am.  Dec.  578»  will  make  this  clear.  Said 
that  learned  judge:  "Color  of  title  may  be  de- 
fined to  be  a  writing  upon  its  face  professing 
to  pass  title,  but  which  does  not  do  it,  either 
from  a  want  of  title  in  the  person  making 
it,  or  the  defective  mode  of  conveyance  which 
Is  used,  and  It  would  seem  that  it  must  not 
be  so  (^viously  defective  that  no  man  of  or- 
dinary capacity  could  be  misled  by  it."  This 
definition  is  approved  in  other  decisions,  and 
is  in  substantial  agreement  with  Judge  Gas- 
ton's definition  in  Dobson  v.  Murphy,  18  N. 
C.  586,  and  with  Judge  Hoke's  in  Smith  v. 
Proctor,  139  N.  a  314,  51  S.  E.  889,  2  L. 
R.  A.  (N.  S.)  172.  If  there  was  a  want  of 
title  in  the  executors,  still  their  deed,  being 
fully  sufficient  in  form  to  pass  the  fee  and 
conveying  it,  would  be  color  of  title.  The 
very  term  imports  that  the  true  title  is  not 
passed.  If  It  were,  the  doctrine  of  color  of 
title  would  not  be  applicable.  Under  the 
facts  agreed.  It  does  not  appear  that  either 
the  plaintiffs  or  Harrell  or  any  person  claim- 
ing under  either  of  them  were  in  the  actual 
possession  of  the  locus  in  quo  from  1886  to 
1890.  Therefore  the  legal  possession  contin- 
ued in  the  plaintiffs  as  the  holders  of  the 
superior  title,  and  so  continued  until  actual 
entry  by  any  adverse  claimant.  This  adverse 
entry  occurred  on  December  22,  1890,  when 
Harrell  put  Beverly,  the  ancestor  of  the  de- 
fendants, and  one  Young,  into  the  possession 
of  the  land,  and  they  took  possession  of  it 
Since  then  this  possession  has  been  under  a 
claim  of  title  adverse,  continuous,  and,  there 
being  no  delimitation  of  their  possession,  then 
to  the  outer  boundaries  of  the  land  described 
in  the  deed  to  Harrell,  which  embraces  the  en- 
tire locus  in  quo.  Ruffin  v.  Overby,  105  N.  C. 
85,  11  S.  E.  251,  and  cases  cited  in  annotated 
edition.  But  the  plaintiffs  contend  that  Bev- 
erly and  Young  entered  under  a  paper  writ- 
ing purporting  to  be  deeds,  but  which  are 
void  as  deeds  because  of  the  vague  and  un- 
certain  description,   and   they   cannot   tadr 
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their  adveme  poflsesslon  to  Harreirs  color- 
able title  and  mature  It  Into  a  good  title. 

PasBlng  for  the  moment  the  alleged  want 
of  description  in  the  Instrument^  executed  by 
Harrell  to  Beverly  and  Young,  as  not  ma- 
terial to  the  ground  of  defense  now  under 
consideration,  we  think,  under  the  decisions 
of  this  court  and  the  doctrine  stated  by  text- 
books of  recognized  authority,  the  defendants 
can  rely  to  perfect  their  title  upon  the  color- 
able title  in  Harrell,  their  lessor,  their  entry 
and  claim  of  title  under  his  deed,  and  their 
adverse  and  continuous  possession  for  the 
statutory  time,  and  thereby  ripen  their  im- 
perfect title  into  a  good  title.  In  Brown  v. 
Brown,  106  N.  G.  451,  11  S.  E.  647,  this  court 
said:  **A  vendee  in  possession  under  a  con- 
tract of  purchase  is  in  privity  with  his  ven- 
dor, and  is  entitled  to  have  the  time  when 
he  held  possession  under  his  vendor  added  to 
that  after  receiving  bis  deed  in  determining 
whether  colorable  title  was  matured  into  a 
perfect  title  by  possession.  The  possession  of 
the  plaintlflT  under  contract  for  title  was  up 
to  the  time  of  the  execution  of  the  contract 
and  taking  of  the  deed  the  possession  of  their 
vendors,  and  inured  to  the  benefit  of  the 
vendees  Just  as  if  they  were  tenants  of  the 
particular  tract  contracted  to  be  sold,  and, 
after  the  deed  to  them,  the  possession  under 
color  continued."  Neal  v.  Nelson,  117  N.  OL 
308,  23  S.  E.  428,  53  Am.  St  Rep.  590.  It  is 
likewise  held  In  Love  v.  Edmonston,  23  N.  C 
152,  Allen  v.  Taylor,  96  N.  C.  37,  1  S.  B.  462. 
Jones  V.  Boyd,  80  N.  C.  258,  and  in  other  cases 
decided  by  this  court,  that  one  let  into  pos- 
session of  land  under  a  contract  of  sale  is 
a  tenant  at  will  of  the  vendor,  and  that  the 
principle  that  a  lessee  cannot  dispute  the  title 
of  his  lessor  extends  to  him.  In  24  Qyc. 
1040,  citing  Bay  St.  Louis  v.  Hancock  Coun- 
ty, 80  Miss.  364,  32  South.  54,  it  is  stated 
that  one  holding  under  a  void  sale  is  a  ten- 
ant at  will  of  his  vendor.  In  McNeely  v.  Lan- 
gan,  22  Ohio  St.  32,  the  Supreme  Court  says: 
••The  mode  adopted  for  the  transfer  of  the 
possession  may  give  rise  to  questions  between 
the  parties  to  the  transfer;  but,  as  respects 
the  right  of  third  persons  against  whom  the 
possession  is  adversely  held,  It  seems  to  us 
immaterial  if  successive  transfers  of  posses- 
sion were  in  fact  made,  whether  such  trans- 
fers were  effected  by  will,  by  deed,  or  by  mere 
agreement,  either  written  or  verbal." 

The  attempted  conveyances  by  Harrell  to 
Beverly  and  Young,  though  we  may  treat 
them  as  void,  as  deeds  in  determining  the 
question  we  are  now  considering,  clearly  es- 
tablish the  privity  between  them  and  Harrell, 
and  their  possession,  or  even,  perhaps,  the 
possession  of  either  of  them,  being  adverse  as 
to  the  plaintiffs  and  all  others  except  their 
lessor,  continuous  and  notorious,  for  seven 
years  before  action  begun,  inured  to  the  ben- 
efit of  Harreirs  title,  and  matured  this  color- 
able title  into  a  good  title.    To  repel  the  ef- 


fect of  the  adverse  possession,  the  plaintiffs 
say,  and  It  Is  so  stated  in  the  facts  agreed: 
•'The  plaintiff,  Bettie  J.  Newsome,  married 
J.  S.  Bond  July  12,  1883,  and  has  since  her 
marriage  been  under  coverture.  Levlnia  R. 
married  first  Hosea  Baker,  September  29, 
1886.  Baker  died  in  1897,  and  she  married 
W.  R.  Hughes  July  7,  1889."  This  action  was 
begun  December  7, 190a  The  Acts  1899.  c.  78» 
U  2,  8,  now  section  363,  Revisal  1905,  de- 
clares: ''In  any  action  In  which  the  defense 
of  adverse  possession  is  relied  upon,  the  time 
computed  as  constituting  such  adverse  posses- 
sion shall  not  include  any  possession  had 
against  a  feme  covert  during  coverture,  prior 
to  February  13,  1899."  It  is  clear  that  this 
act  repealed  the  disability  of  coverture  since 
February  13,  1899,  and  it  has  so  been  decided 
by  this  court.  Norcum  v.  Savage,  140  N.  C 
472,  53  S.  E.  289.  So  that  the  coverture  of 
the  feme  plaintiffs  was  no  bar  to  the  running 
of  the  seven-year  statute,  and  their  right  of 
entry  and  title  were  defeated  before  this  ac- 
tion was  commenced.  It  would  seem  to  be 
clear  that  Harrell,  after  his  deed  was  reg- 
istered and  up  to  December  22, 1890,  was  sub- 
ject to  be  sued  by  the  plaintiffs  to  have  his 
deed  canceled  as  a  cloud  upon  their  title; 
and  after  December  22,  1890,  when  he  took 
actual  possession  by  his  toiants,  Beverly  and 
Young,  to  an  action  of  ejectment  On  the 
first  ground  of  defense,  to  wit,  that  the  paper 
writing  from  Harrell  to  Beverly  is  itself  color 
of  title,  we  have  serious  doubts  and  are  in- 
clined to  agree  with  the  plaintiffs  that  the 
description  is  too  vague  and  uncertain.  Catb- 
ey  V.  Limiber  Co.,  151  N.  C.  592,  66  &  E. 
580,  and  cases  therein  cited.  But  we  do  not 
think  it  necessary  to  determine  this  question 
in  view  of  our  conclusion  upon  the  second 
ground  of  defense. 

After  carefully  considering  the  record  and 
the  brief  of  the  learned  counsel  of  the  plain- 
tiffs, in  our  opinion  the  defendants  were  en- 
titled to  judgment  upon  the  agreed  facts,  and 
the  judgment  entered  by  his  honor  for  the 
plaintiffs  is  erroneous,  and  is  reversed. 


Oa  N.  C.  48) 

CHRISTMAS  et  al.  v.  WINSTON. 

(Supreme  Court  of  North  Carolina.     Match  2, 

1910.) 

1.   PSSPETUITDES      (8     6*)    —    RSSTBAINTS     OH 

Alienation— RjssTKAiNTs  on  Convetanos. 
A  devise  to  certain  persons  and  their  heirs 
upon  condition  that  the  land  shall  not  be  divided 
or  disposed  of  until  all  the  devisees,  or  all  who 
shall  Hve  that  long,  attain  a  certain  age,  is  YfM 
as  a  restraint  upon  alienation. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  H  4-56;   Dec.  Dig.  S  6.*] 

2.  Pebpktuities   (f   6*)  —  Rbstbaintb   lArair 
Alienation— Devisi  to  Tbustees. 

The  role  that  a  condition  prohibiting  the 
conveyance  for  a  certain  time  of  land  devised 
in  fee  simple  is  void  as  a  restraint  upon  aliena- 
tion does  not  apply  in  its  strictness,  where  the 
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deyiae  is  to  tnutees,  and  not  directly  to  bene- 
ficiaries. 

[BSd.  Note.~For  other  cases,  see  Perpetuities^ 
Cent.  Dig.  H  4r$6;   Dec  Big.  I  &*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  W.  R.  Allen,  Judge. 

Proceedings  by  R;  C.  Christmas  and  oth- 
ers against  R.  W.  Winston  to  construe  a  will. 
From  a  judgment  for  defendant,  plaintiffs 
appeal.    Affirmed. 

Edward  A.  Jolmson,  for  appellants.  Ay- 
oock  &  Winston,  for  appellee. 

BROWN,  J.  J.  H.  Miller  devised  the  land 
In  question  to  the  plaintiffs  J.  H.  Christmas, 
O.  G.  Christmas,  and  Roscoe  0.  Christmas, 
and  **their  heirs  equally  share  and  share 
alike,"  and  in  a  subsequent  part  of  his  will 
provided  that:  'The  property  and  estate 
given,  devised  and  bequeathed  by  this  last 
will  and  testament  is  given,  devised  and  be- 
queathed upon  condition  that  It  shall  not  be 
divided  or  disposed  of  until  said  three  par- 
ties, or  all  of  them  who  shall  live  that  long, 
shall  reach  the  age  of  twenty-four  years." 
One  of  said  parties,  J.  H.  Christmas,  is  dead, 
without  leaving  wife  or  children.  G.  CL 
Christmas  Is  25  years  of  age,  and  R.  C.  Christ- 
mas is  22  years  of  age. 

The  question  presented  is  whether  the  dev- 
isees under  the  will  of  J.  H.  Miller  can  at 
this  time  execute  a  fee-simple  deed  to  the  de- 
fendant Winston,  and  give  him  immediate 
possession  of  the  property  described  in  the 
case  agreed.  We  are  of  opinion  that  the 
condition  attempted  to  be  fastened  upon  the 
estate  already  conveyed  in  fee  is  such  a  re- 
straint upon   alienation  as  makes   it  void. 

The  general  subject  is  clearly  and  learn- 
edly discussed  by  Mr.  Justice  Montgomery 
in  Latitner  v.  WaddeU,  119  N.  C.  374,  26 
&  SL  122,  8  L.  R.  A.  (N.  S.)  668,  and  the 
conclusion  resached  that  a  condition  annexed 
to  a  conveyance  In  fee  simple  by  deed  or 
will  preventing  alienation  of  the  estate  by 
the  grantee  within  a  certain  period  of  time 
is  void.  It  seems  to  be  the  law  that  since 
the  statutes  of  quia  emptores,  and  22  Car. 
II,  the  conveyance  of  a  fee-simple  estate  in 
land  carries  with  4t  as  a  necessary  Incident 
the  right  of  free  and  unlimited  alienation. 
Wool  V.  Fleetwood,  136  N.  O.  465,  48  S.  B. 
787  (67  L.  R.  A.  444),  in  which  case  Mr. 
Justice  Walker  says:  "It  cannot  be  ques- 
tioned that  a  condition  of  nonallenation  an- 
nexed to  the  grant  of  an  estate  In  fee  is 
void,  though  confined  in  its  operation  to  a 
limited  period  of  time."  Dick  v.  Pltehford, 
21  N.  C.  484.  Among  the  older  text-writers 
and  adjudged  cases  authority  can  be  found 
to  the  effect  that  this  rule  is  not  so  compre- 
hensive in  its  operation  as  to  prevent  all 
conditions  and  restraints  upon  the  power 
of  alienation,  and  in  a  number  of  cases 
such  restraints  as  were  limited  in  time  and 


reasonable  in  application  were  upheld.  1 
Wash,  on  R  Prop.  67-69;  4  Kent,  Com. 
135.  This  was  the  opinion  of  Chief  Justice 
Pearson  as  expressed  in  his  Law  Lectures 
(page  135),  and  is  recognized  as  sound  law 
in  u  dictum  by  Merrimon,  J.,  in  Munroe  v. 
Hall,  97  N.  a  209.  1  S.  E.  651. 

But  this  subject  underwent  a  most  com- 
plete and  thorough  examination  in  De  Pey- 
ster  V.  Michael,  6  N.  Y.  467,  57  Am.  Dec.  470, 
and  in  Mandlebaum  v.  McDonell,  29  Mich. 
87,  18  Am.  Rep.  61,  doubtless  the  ablest 
and  most  learned  discussions  of  the  subject 
to  be  found  in  the  books.  In  the  former  case 
it  is  held  by  (jhief  Justice  Ruggles  that,  ux>on 
the  highest  legal  authority,  it  may  be  affirm- 
ed that  in  a  fee-simple  grant  of  land  a  con- 
dition, although  limited  in  time  that  the 
grantee  shall  not  alien,  is  void  on  the  ground 
that  it  is  repugnant  to  the  estate  granted. 
In  concluding  his  elaborate  and  learned  opin- 
ion in  the  Mandlebaum  Case  Judge  Chris- 
tlancy  says:  "The  only  safe  rule  of  deci- 
sion Is  to  hold,  as  I  understand  the  common 
law  for  ages  to  have  been,  that  a  condition 
or  restriction  which  would  suspend  all  power 
of  alienation  for  a  single  day  Is  inconsistent 
with  the  estate  granted,  unreasonable,  and 
void."  In  referring  to  this  opinion,  Mr. 
Gray  commends  it  as  the  fullest  argument 
against  the  validity  of  such  conditions  and 
conditional  limitations  to  be  found  in  the 
books.  Restraints  on  Alienation,  p.  41.  See, 
also,  Roosevelt  v.  Thurman,  1  Johns.  Ch.  (N. 
T.)  220;  Kepple's  Appeal,  53  Pa.  211;  Har- 
dy  V.  Galloway,  111  N.  0.  519,  16  S.  B.  890, 
32  Am.  St  Rep.  828;  Prltchard  v.  Bailey, 
113  N.  C.  526,  18  S.  B.  668 ;  Potter  v.  Couch, 
141  U.  S.  296,  11  Sup.  Ct  1005,  35  L.  Ed. 
721.  Mr.  Gray  admits  that  It  has  often  been 
said  a  condition  against  alienation  confined 
to  a  limited  period  la  good,  but  says  that 
such  remarks  have  been  generally  obiter 
dicta  without  reasoning  or  citation  of  au- 
thorities. But  he  declares  that  since  the 
full  discussion  and  decision  In  the  Mandle- 
baum Case,  followed  and  approved  by  In  re 
Rosher  and  Potter  v.  CJouch,  the  validity  of 
such  restrictions  upon  alienation  of  a  fee 
simple,  though  limited  in  time,  is  now  firm- 
ly established  except  in  the  province  of  On- 
tario. Of  course,  this  does  not  apply  in  its 
strictness  where  the  devise  Is  made  to  trus- 
tees, but  only  where  made  directly  to  the 
devisees  themselves.  The  case  of  Hill  v. 
Jones,  .123  N.  C.  202,  31  S.  B.  474,  is  sup- 
posed by  the  learned  counsel  for  the  de- 
fendant to  contain  some  intimation  against 
this  view.  The  will  Is  not  set  out  in  the 
report,  and  it  may  be  that  a  trust  was  cre- 
ated In  that  case  in  the  husband  for  the 
benefit  of  the  children.  However  that  may 
be,  we  deem  it  best  to  follow  what  may  be 
now  regarded  as  an  established  principle 
of  the  law  of  real  property. 

The  judgment  is  aflSrmed. 
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BULLOCK  V.  ATLANTIC  COAST  LINE 

R.  CO. 

(^apreine  Court  of  North  Carolina.     March  2, 

1910.) 

1.  Carriebs  (SI  247,  352*)— PASfiENOEBS— Rs- 

LATION. 

Plaintiff  took  passage  on  defendant's  train 
for  a  destination  which  necessitated  a  change 
of  cars  at  P.,  and  when  she  arrived  there,  re- 
quested defendant's  porter  to  direct  her  to  the 
train  she  should  take.  By  reason  of  the  por- 
ter's misdirection  she  boaided  defendant's  train 
in  a  different  direction,  and  was  ejected  by 
the  conductor  after  the  train  had  gone  two 
miles  from  the  station,  when  he  discovered  the 
mistake.  Held,  that  plaintiff  was  a  passenger 
on  defendant's  road,  and  continued  to  be  such 
while  she  was  on  the  platform  at  the  junction, 
and  that  defendant  was  liable  for  the  damages 
sustained  by  the  porter's  misdirection,  on  whose 
statements  she  was  entitled  to  rely. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dip.  §§  9ft4r-993,  1412-1414;  Dec.  Dig.  f| 
247,  352.*] 

2.  Carriers  (§  363*)  —  Persons  on  Train  — 
Ejection— Place. 

A  carrier  is  only  entitled  to  eject  a  person 
not  a  passenger  at  a  station  or  near  a  house 
under  Bevisal  1905,  §  2G29. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §(  1445,  1446 ;   Dec.  Dig.  §  3G3.*] 

Appeal  from  Superior  Court,  Hyde  County ; 
Ward,  Judge. 

Action  by  Missouri  Bullock  against  the 
Atlantic  Coast  Line  Railroad  Company. 
From  an  order  overruling  a  demurrer  to  the 
complaint,  defendant  appeals.     Affirmed. 

Small,  MacLean  &  McMullan,  for  appellant 
Ward  &  Grimes,  for  appellee. 

CLARK,  C.  J.  The  complaint  alleges  that 
the  plaintiff  (who  was  sick  and  traveling  with 
her  three  children  and  baggage)  had  a  ticket 
over  the  defendant's  road  from  Wilmington 
to  Washington,  N.  C. ;  that  on  reaching 
Parmelee  she  had  to  change  cars,  and,  there 
being  several  trains  waiting  there,  she  ask- 
ed defendant's  porter  which  was  the  train 
for  Washington.  N.  C,  and  with  her  children 
entered  the  train  he  showed  her,  relying  up- 
on his  statement;  the  train  thus  entered 
proved  to  be  the  defendant's  train  for  Wil- 
liamston;  the  plaintiff  did  not  discover  her 
mistake  until  the  conductor  called  for  her 
ticket,  when  the  train  had  gone  two  miles; 
she  informed  the  conductor  that  she  was  sick 
and  on  her  way  to  Washington  for  medical 
treatment,  and  offered  to  pay  him  to  fake  her 
back  to  Parmelee,  but  the  conductor  immedi- 
ately stopped  the  train,  and  at  an  unsafe  and 
improper  place  for  her  to  get  off;  the  dis- 
tance from  the  lower  step  at  that  place  being 
three  feet  from  the  ground,  the  roadbed  slop- 
ing towards  the  ditch,  and  negligently  re- 
fused to  provide  her  portable  steps  usual  in 
such  cases,  and  negligently  refused  to  pro- 
vide her  with  any  assistance  by  porter  or 
otherwise,  though  knowing  that  she  was  ili 
a  great  hurry  and  excitement  and  sick,  and 
with  baggage  and  children  to  assist  and  care 
for,  and  though  the  defendant  porter  had 


negligently  caused  her  to  take  the  wrong 
train,  whereby  she  was  seriously  hurt  and  in- 
ternally injured  by  the  fall  and  Jar^  causing 
her  great  bodily  pain  and  great  suffering  and 
permanent  impairment  of  health  and  physical 
condition.  The  defendant  demurred  upon  the 
ground  that  the  complaint  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action. 
His  honor  properly  overruled  the  demurrer. 
The  plaintiff  was  a  passenger  on  the  defend- 
ant's road,  and  continued  to  be  such  while 
on  the  platform  at  Parmelee.  Daniels  v. 
Railroad,  117  N.  C.  592.  23  S.  B.  327,  4  U 
R.  A.  (N.  S.)  485.  If  the  porter  told  her  to 
get  on  this  train,  she  had  a  right  to  pre- 
sume that  he  knew  what  he  was  talking 
about,  and  would  properly  discharge  his  du- 
ties, which  by  general  knowledge  and  con- 
sent cover  assistance  to  passengers.  Tillett 
V.  Railroad,  118  N.  C.  1031,  24  S.  E.  Ill ; 
Railroad  v.  White,  99  Tex.  359,  89  S.  W.  746, 
2  L.  R.  A,  (N.  S.)  110,  122  Am.  St  Rep.  631, 
13  Am.  &  Eng.  Ann.  Cas.  965,  and  cases  In 
the  notes.  Besides,  even  if  the  plaintiff  had 
not  been  a  passenger.  It  was  the  duty  of  the 
defendant  to  put  her  off  at  a  suitable  and 
proper  place,  and  either  at  a  station  or  near 
a  house.  Revisal  1905,  §  2629 ;  Moore  on  Car- 
riers, 750;  Book  v.  Railroad,  85  Mo.  App. 
76.  We  are  compelled  on  a  demurrer,  to  take 
the  allegations  of  the  complaint  as  true.  Up- 
on the  coming  in  of  the  answer  and  a  trial 
before  the  Jury  a  different  state  of  facts  may 
be  shown.  It  would  be  better  on  such  allega- 
tions as  these  for  the  defendant  to  answer 
and  deny  the  allegations,  if  it  can,  than  by  a 
demurrer  to  ask  the  court  to  justify,  as  a 
matter  of  law,  such  conduct  on  its  part  aa 
is  alleged  in  the  complaint  In  this  case. 
Affirmed. 


(IBS  N.  C.  770) 

STATE  V.  WHEDBEB. 

(Supreme  Court  of  North  Carolina,     Feb.  25, 

1910.) 

1.  False  Pretenses  (§  4*)— Definition. 

A  "false  pretense'*  is  a  false  representation 
of  a  subsisting  fact,  whether  by  oral  or  writ- 
ten words  or  conduct,  which  is  calculated  to  de- 
ceive, intended  to  deceive,  and  which  does  in 
fact  deceive,  and  by  means  ^)f  which  one  person 
obtains  value  from  another  without  compensa- 
tion. 

[E3d.   Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  f  1 ;   Dec.  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2662-2668 ;    vol.  8,  p.  7661.] 

2.  Indiotment   and   Information   (S   60*)«> 
Requisites. 

An  indictment  must  be  so  drawn  that  the 
court  can  see  on  its  face  that  an  offense  has  been 
committed,  and  it  must  state  explicitly  every 
fact  necessary  to  constitute  the  offense,  whether 
an  external  event,  an  intention  or  other  state  of 
mind,  or  a  circumstance  of  aggravation  affecting 
the  legal  character  of  the  offense. 

[Ed.   Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  182 ;   Dec  Dig.  fi 

60.*] 
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8.  Falsi  PBirnNSBS  (I  81*)— Indiotment. 

An  indictment,  charging  that  defendant 
made  certain  false  representations  specified  to 
H.  to  induce  him  to  purchase  stodE  in  a  corpo- 
ration, and  that  by  means  of  such  representa- 
tions defendant  obtained  from  H.  his  promis- 
sory note  for  $750,  with  intent  to  feloniously 
defraud  H.  of  his  moneys,  goods,  and  chattels, 
etc.,  and  tiiat  such  representations  were  false, 
was  fatally  defective  as  an  indictment  for  false 
pretenses,  for  failure  to  allege  any  causal  con- 
nection between  the  false  representations  and 
the  execution  of  the  note;  it  not  being  alleged 
for  what  the  note  was  given,  whether  for  stock 
or  for  some  other  thing  of  value. 

nSd.  Note.--For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  If  38-41 ;  Dec.  Dig.  f  31.*] 

Clark,  C.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Union  Coun- 
ty;   W.  J.  Adams,  Judge. 

T.  CX  Whedbee  was  convicted  of  ^  false 
pretenses,  and  he  appeals.  Remanded,  and 
Judgment  arrested. 

This    Ls    an   indictment   against   the   de- 
fendant for  cheating  and  defrauding  W.  C. 
Heath  by  means  of  a  false  and  fraudulent 
pretense.     As  the  case  is  decided  upon  the 
Talidity  of  the  indictment,  It  will  be  neces- 
sary to  set  It  out    It  is  as  follows:    "North 
Carolina,    Union    County,    Superior    Court, 
March  Term,  1909.    State  v.  T.  C.  Whedbee. 
The  Jurors  for  the  state  upon  their  oath 
presMit  that  T.   C.    Whedbee,   late   of  the 
county  of  Union,  in  said  state,  with  force 
and  arms,  at  and  in  said  county  of  Union 
and  state  of  North  Carolina,  with  intent  to 
cheat  and  defraud  one  W.  C.  Heath,  did  on 
the  29th  day  of  May,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  eight 
(1908),  then  and  there  unlawfully,   falsely, 
designedly,  l^owlngly,  feloniously,  and  fraud- 
ulently pretend  to  W.  C.  Heath,  for  the  pur- 
pose of  Inducing  him,  the  said  W.  C.  Heath, 
to  purchase  stock  in  the  Seminole  Securities 
Company,   a  corporation,  that  Wylie  Jones 
and  W.  A.  Clark,  bankers  of  Columbia,  in 
the  state  of  South   Carolina,   were  at  the 
head  of  the  Seminole  Securities  Company, 
and  large  stockholders  in  said  company,  and 
directing  its  management;   that  no  salaries 
were  being  paid  the  officers  of  said  Sem- 
hiole  Securities  Company;    that  it  was  not 
costing  exceeding  10  per  centum  to  organize 
the  Seminole  Securities  Company;   that  said 
T.  C.  Whedbee  was  not  receiving  anything 
In  excess  of  6  per  centum  for  his  services 
In  selling  stock  in  said  Seminole  Securities 
Company ;  that  the  stock  of  the  Seminole  Se- 
curities Company  was  then  being  sold  for  the 
sole  purpose  of  capitalizing,  with  the  pro- 
.ceeds  realized  from  the  sale  of  stock  of  the 
Seminole  Securities  Company,  a  corporation 
being  created  under  the  laws  of  the  state 
of  North  Carolina  as  an  accident,  indemnity, 
and  employers'  liability  insurance  company, 
to  be  known  as  the  Sterling  Casualty  Com- 
pany;  that  the  50  per  centum  premium  at 
which  the  said  T.  C.  Whedbee  offered  for 


Bale  and  did  sell  said  stock  of  the  Seminole 
Securities  Company,  was  being  used  for  the 
sole  purpose  of  creating  surplus  fund  for 
the  operation  of  the  said  Sterling  Casualty 
Company;  that  a  charter  had  been  applied 
for  by  himself  and  others  to  the  state  of 
North  Carolina  for  said  accident,  indem- 
nity, and  employers*  liability  company  to  be 
known  as  the  Sterling  Casualty  Company; 
that  to  secure  the  holders  of  stock  and  poli- 
cies in  said  accident,  indemnity,  and  em- 
ployers' liability  Insurance  company,  to  be 
known  as  the  Sterling  Casualty  Company, 
$100,000  In  securities  had  been  deposited 
with  James  R.  Young,  Insurance  Commis- 
sioner of  Nbrth  Carolina,  by  means  of  which 
said  representations  and  pretenses  said  T.  C. 
Whedbee  unlawfully,  willfully,  knowingly, 
designedly,  fraudulently,  and  feloniously  did 
obtain  from  W.  C.  Heath  his  promissory 
note  in  the  sum  of  $750  of  the  value  of  $750, 
being  then  and  there  the  property  of  the 
said  W.  C.  Heath,  with  the  Intent  to  feloni- 
ously cheat  and  defraud  said  W.  C.  Heath 
of  his  moneys,  goods,  and  chattels;  to  the 
great  damage  of  said  W.  C.  Heath.  Where- 
as, In  truth  and  in  fact,  Wylle  Jones  and 
W.  A.  Clark,  bankers  of  Columbia,  In  the 
state  of  South  Carolina,  were  not  at  the 
head  of  said  Seminole  Securities  Company, 
and  were  not  large  stockholders  in  said  com- 
pany, and  were  not  directing  its  manage- 
ment; salaries  were  being  paid  to  the  offi- 
cers of  the  said'  Seminole  Securities  Compa- 
ny ;  it  was  costing  more  than  10  per  centum 
to  organize  the  said  Seminole  Securities 
Company;  T.  C  Whedbee  was  receiving  in 
excess  of  6  per  centum  for  his  services  in 
selling  the  stock  in  the  Seminole  Securities 
Company ;  the  stock  in  the  Seminole  Securi- 
ties Company  was  not  then  being  sold  for 
the  sole  purpose  of  capitalizing,  with  the 
proceeds  realized  from  the  sale  of  the  stock 
of  the  Seminole  Securities  Company,  a  cor- 
poration being  created  under  the  laws  of  the 
state  of  North  Carolina  as  an  accident,  in- 
demnity and  employers'  liability  company; 
that  the  50  per  centum  at  which  the  said 
T.  C.  Whedbee  offered  for  sale  and  did  sell 
the  stock  of  the  said  Seminole  Securities 
Company  was  not  being  used  for  the  sole 
purpose  of  creating  a  surplus  fund  for  the 
operation  of  the  said  Sterling  Casualty  Com- 
pany; a  charter  had  not  been  applied  for 
by  said  T.  C.  Whedbee  and  others  to  the 
state  of  North  Carolina  for  said  accident. 
Indemnity,  and  employers'  liability  insur- 
ance company;  and  to  secure  the  holders 
of  stock  and  policies  in  said  accident,  In- 
demnity, and  employers'  liability  company, 
to  be  known  as  the  Sterling  Casualty  Com- 
pany, $100,000  in  securities  had  not  been 
deposited  with  James  R.  Young,  Insurance 
Commissioners  of  North  Carolina,  as  he,  the 
said  T.  C.  Whedbee,  then  and  there  well 
knew,  contrary  to  the  form  of  the  statute 
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provided,  and  against 
of  ttie  state."     The 

by  the  solicitor  and 
court  as  a  true  bill 

The  defendant  was 
and  Judgment  hav- 
the  verdict,  he  ex- 
this  court 


Osborne,  Lucas  &  Cocke,  A.  M.  Stack,  Bur- 
well  &  Cansler,  W.  H.  Venable,  Chas.  Whed- 
bee,  and  P.  W.  McMullan,  for  appellant  At- 
torney General  Bickett,  Adams,  Jerome  ft 
Armfleld,  and  Redwine  &  Sikes,  for  the  State. 


WAIiKMl,  J.  (after  stating  the  facts  as 
above).  The  indictment  in  this  case  is  pal- 
pably defective.  A  criminal  false  pretense 
may  be  defined  to  be  the  false  representa- 
tion of  a  subsisting  fact  whether  by  oral 
or  written  words  or  conduct  which  Is  calcu- 
lated to  deceive,  Intended  to  deceive,  and 
which  does,  in  fact,  deceive,  and  by  means 
of  which  one  person  obtains  value  from  an- 
other without  compensation.  State  v.  Phifer, 
65  N.  G.  321.  That  case  has  been  repeatedly 
approved  by  this  court  in  numerous  subse- 
quent decisions  involving  the  question  as 
to  the  true  nature  and  the  constituent  ele- 
ments of  a  false  pretensa  Among  others 
are  State  v.  Mangum,  116  N.  G.  996,  21  S.  E. 
189 ;  State  v.  Matthews,  121  N.  O.  604,  28 
S.  Bl.  469 ;  State  v.  Davis,  150  N.  0.  851,  64 
S.  E.  498.  In  State  v.  Matthews,  supra,  the 
present  Chief  Justice  analyzes  the  offense 
and  states  its  component  parts  .with  great 
clearness.  This  court  In  that  case,  speaking 
by  Justice  Clark,  holds  squarely  that  in  or- 
der to  convict  one  of  this  crime,  the  state 
must  satisfy  the  Jury  beyond  a  reasonable 
doubt  (1)  that  the  representation  was  made 
as  alleged;  (2)  that  property  or  something 
of  value  was  obtained  by  reason  of  the 
representation;  (3)  that  the  representati6n 
was  false;  (4)  that  it  was  made  with  in- 
tent to  defraud;  (5)  that  it  actually  did 
deceive  and  defraud  the  person  to  whcHn  it 
was  made.  The  universal  rule  of  civil  and 
criminal  pleading  requires  that  the  facts, 
constituting  the  cause  of  action,  the  defense 
thereto  or  a  crimen  must  be  stated,  leaving 
nothing  to  inference  or  to  the  imagination. 
The  Constitution  of  our  state  requires  this 
in  the  case,  for  it  says  that  the  accused  is 
entitled  to  be  informed  of  the  accusation 
made  against  him.  It  is  a  fundamental  prin- 
ciple of  the  common  law,  or  at  least  of  Mag- 
na Charta,  and  has  been  ezplicitiy  guaran- 
teed to  the  citizen  in  ev^ry  great  reform 
of  our  Jurisprudence.  It  Is  nothing  but  right 
and  Just  and  any  other  rule  would  be  clear- 
ly opiH'essive,  if  not  cruel,  in  its  operation. 
The  indictment  must  be  so  drawn,  and  the 
fActs  so  stated  therein,  that  this  court  can 
see  upon  its  face  that  an  offense  has  been 
committed,  if  the  evidence  corresponds  with 
and  supports  the  allegations  of  the  bilL 


Clark,  in  his  great  treatise  on  Criminal 
Procedure,  at  pages  153  and  154,  states  the 
law  with  such  clearness  and  precision  that 
we  cannot  do  better  than  state,  at  least  sub- 
stantially, what  he  lays  down  as  the  correct 
rule:  'The  indictment  must  show  on  its 
face  that  if  the  facts  alleged  are  true,  and 
assuming  that  there  is  no  defense,  an  of- 
fense has  been  committed.  It  must  there- 
fore state  explicitly  ai^d  directly  every  fact 
and  circumstance  necessary  to  constitute 
the  offense,  whether  such  fact  or  circum- 
stance is  an  external  event  or  an  intention 
or  other  state  of  mind,  or  a  circumstance 
of  aggravation  affecting  the  legal  character 
of  the  offense.  Unless  the  indictment  com- 
plies with  this  rule,  it  does  not  state  the 
offense.  The  charge  must  always  be  suffi- 
cient to  support  itself.  It  must  directly 
and  distinctly  aver  every  fact  or  circum- 
stance that  is  essential,  and  it  cannot  be 
helped  out  by  the  evidence  at  the  trial,  or 
be  aided  by  argument  and  inference.  With 
rare  exceptions,  offenses  consist  of  more 
than  one  ingredient  and  in  some  cases  of 
many;  and  the  rule  is  universal  that  every 
ingredient  of  which  the  offense  is  composed 
must  be  accurately  and  clearly  alleged  in 
the  indictment  or  the  indictment  will  be  bad, 
and  may  l>e  quashed  on  motion,  or  the  Judg- 
ment may  be  arrested  or  be  reversed  on  er- 
ror. What  facts  and  circumstances  are  nec- 
essary to  be  stated  must  be  determined  by 
reference  to  the  definitions  and  the  essen- 
tials of  the  specified  crimes.  Having  as- 
certained them,  every  essential  fact  must 
not  only  have  arisen,  but  it  must  be  stated 
in  the  indictment  To  constitute  the  statu- 
tory offense  of  obtaining  property  by  false 
pretenses,  there  must  have  been  a  repre- 
sentation by  the  defendant  of  a  past  or  ex- 
isting fact  or  circumstance;  it  must  have 
been  in  fact  «  false  representation ;  it 
must  have  been  known  by  him  to  be  false; 
it  must  have  been  made  with  intent  to 
defraud;  It  must  have  been  believed  by  the 
other  party ;  and  he  must  have  parted  with 
his  property  to  the  defendant  because  of  it 
If  an  indictment  for  this  offense  fails  to 
state  any  one  or  more  of  these  facts  or  cir- 
cumstances, it  fails  to  charge  the  offense, 
and  would  not  support  a  conviction,  even 
though  every  essential  fact  were  shown  by 
the  evidence  to  have  existed."  He  supports 
his  text  by  citing  the  highest  and  most  re- 
liable authorities. 

The  bill  we  now  have  under  consideration 
is  fatally  defective  in  not  stating  the  causa} 
connection  between  the  alleged  false  repre- 
sentation and  the  execution  of  the  note  for 
$750  by  W.  C.  Heath  by  means  of  the  r«sh 
resentation.  It  does  not  show  why  the  al« 
leged  false  statement  should  have  caused 
W.  G.  Heath  to  make  the  note,  nor  does  It 
show  to  whom  the  note  is  payable.  If  we 
were  permitted  to  look  at  the  evidence,  upon 
the  defendant's  motion  in  arrest  of  Judg- 
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ment,  we  would  learn  that  the  note  was 
actually  i>ayable  to  his  own  order  and  In- 
dorsed in  blank  by  him.  It  is  not  stated 
for  what  the  note  was  slven,  whether  for 
stock  in  either  of  the  corporations  mention- 
ed, or  for  something  else  of  value  to  W.  C. 
Heath.  "TO  make  a  long  story  short,'*  and 
to  express  the  very  point  more  tersely,  it 
does  not  appear  by  direct  or  express  alle- 
gation, or  even  by  implication,  what  causal 
connection  the  false  statements  had  with  the 
note,  or  how  W.  0.  Heath  was  induced  there- 
by to  make  and  indorse  the  note.  We  must 
see  by  the  very  Indictment  itself,  not  only 
that  false  representations  were  made,  but, 
as  we  have  already  said,  that  they  were 
calculated  to  deceive  W.  G.  Heath,  and  that 
by  the  deception,  he  was  actually  induced  to 
give  the  note.  The  indictment,  therefore, 
fails  at  its  vital  point  We  are  not  allowed 
to  infer  that  the  representations  Induced  the 
making  of  the  note  merely  because  it  is  so 
alleged  in  the  bill,  unless  we  can  see  the 
causal  relation  of  the  one  to  the  other.  So 
far  as  appears  in  the  bill,  the  two  transac- 
tions, Whedbee's  representation  to  Heath 
and  the  giving  of  the  note,  were  separate  and 
Independent  transactions,  having  no  relation 
to  each  other,  unless  we  are  bound  by  the 
allegation  that  Heath  was  induced  to  give 
the  note  by  reason  of  the  false  statements 
of  Whedbee.  We  must  remember  that  the 
false  representation  must  be  ^'calculated  to 
deceive,"  and  this  must  be  shown  by  the 
evidence.  What  is  material  to  be  proved 
must  also  be  alleged.  It  is  a  cardinal  rule 
of  every  system  of  pleading  that  there  must 
be  ''allegata'*  as  well  as  '^probata,"  and  that 
they  should,  at  least  substantially,  correspond 
with  €»ch  other.  Where  we  should  have  had 
light  upon  an  essential  fact,  one  of  the  im- 
portant ingredients,  If  not  the  capital  ele- 
ment of  the  crime,  we  are  left  entirely  in 
darkness.  If  we  should  hold  this  indictment 
to  be  good,  our  ruling  would  be  violative 
of  every  constitutional  right  of  the  defend- 
ant, of  every  principle  of  pleading  relating 
to  the  subject,  and  of  every  consideration 
of  justice.  It  will  not  do  to  say  in  this 
land  of  freedom,  where  the  rights  of  every 
citizen  are  carefully  guarded  and  preserved, 
that  a  man  should  be  convicted.  He  must 
be  convicted,  if  at  all,  according  to  the  law, 
and  in  that  way  only.  We  sum  up  on  this 
)>olnt  as  follows:  It  Is  obvious,  therefore, 
that  the  bill  fails  to  show  any  causal  con- 
necAon  between  the  representations  and  the 
giving  of  the  note,  or  any  logical  sequence 
of  the  latter  from  the  former.  It  does  not 
appear  for  what  the  note  was  given,  or 
what  part  it  played  in  the  negotiations  and 
dealings  with  reflq;>ect  to  the  organisation  and 
management  of  the  two  corporations,  the 
Seminole  Securities  Company  and  the  Ster- 
ling Casualty  Company. 

The  precedents  sustaining  our  conclusion 
Id  this  case  are  numerous,  and  we  are  not 


risking  anything  when  we  say  that  they 
are  superabundant  We  will  refer  to  some 
of  them  later  on. 

The  defendant  relies  upon  State  v.  Dickson, 
88  N.  C.  043.  We  have  examhied  that  case 
with  the  greatest  care.  The  Judge  who  wrote 
the  opinion  for  the  court  was  not  only  one 
of  the  ablest  Judges  who  ever  sat  in  this 
court,  but  is  entitled  to  be  considered  as  hav- 
ing as  great  a  knowledge  of  the  criminal  law, 
its  principles  and  procedure,  as  any  of  his 
contemporaries,  his  predecessors,  or  succes- 
sors. We  would  therefore  pause  a  long  time 
and  take  our  bearings  before  overruling  any- 
thing that  he  had  said.  But  it  is  not  neces- 
sary that  we  should  hold  that  State  v.  Dick- 
son is  in  conflict  with  our  decision  in  this 
case.  The  court  had  already  decided  against 
the  defendant  upon  other  grounds,  before  the 
question  we  are  now  discussing  was  reached 
tn  that  case,  and  what  was  said  about  the 
question  now  raised  was  merely  a  dictum, 
even  If  it  is  susceptible  of  the  construction 
placed  upon  it  That  decision  was  the  cor^ 
rect  one  upon  the  facts  of  that  case.  But 
we  need  not  resort  to  any  evasion  of  that  rul- 
ing, even  if  it  was  a  dictum  as  to  the'  prin- 
ciple involved  in  this  case,  for  we  think  there 
was  a  sufficient  allegation  in  the  indictment 
against  Dickson  to  show  that  his  false  repre- 
sentation had  induced  the  prosecutor  to  pay 
him  the  money  for  rafting  the  timber.  It  is 
almost  patent  upon  the  face  of  that  bill  that 
the  relation  of  employer  and  employ^  existed 
between  John  McRae  and  the  defendant  and 
that  the  latter  had  agreed  to  raft  the  timber 
from  Davis'  bridge  to  the  mouth  of  Rock 
Fish  creek,  and  that  he  had  represented  to 
McBae  that  he  had  done  so  when  in  truth 
and  in  fiict  he  had  not  We  affirm  that  deci- 
sion, and  add  that  It  does  not  support  the  con- 
tention of  ttie  state  in  this  case.  But  it  is 
evident  that  the  court  when  deciding  that 
case,  had  overlooked  the  case  of  State  v.  Fitz- 
gerald, 18  N.  C.  408,  in  which  Judge  Gaston 
delivered  the  opinion  of  the  court,  and -as- 
serted, as  a  well-established  principle  of  crim- 
inal pleading,  that  it  must  appear  in  the  bill, 
by  the  statement  of  facts  sufficient  for  the 
court  to  see,  that  there  was  a  causal  connec- 
tion between  the  false  representation  and  the 
giving  of  the  note,  and  that  the  prosecutor 
was  induced  by  that  false  r^resentation  to 
execute  the  note.  No  Judge  can  improve  upon 
that  great  Jurist's  statement  of  the  law,  so 
we  will  rely  upon  his  own  words,  and  not 
upon  our  own.  He  said  at  page  411:  'VThe 
indictment  in  this  case  charged  that  the  de- 
fendant having  as  a  constable  levied  certain 
executions  on  the  property  of  the  prosecutor, 
did  falsely  pretend  that  a  certain  paper  writ- 
ten by  him,  presented  to  the  prosecutor  and 
William  Wrathbone,  was  a  bond  for  the  de- 
livery of  property  of  the  prosecutor  therefo- 
fore  levied  on,  when  in  truth  and  in  fact  the 
same  was  not  a  bond  for  the  delivery  of  the 
said  proi>erty,  but  a  promissory  note  f6r  the 
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sum  of  $26.37^,  by  means  of  which  false  af- 
firmation* the  defendant  did  unlawfully  pro- 
cure to  be  signed  and  sealed  by  the  prosecutor 
and  the  said  William,  and  to  be  delivered  to 
him,  the  defendant,  a  promissory  note  unseal- 
ed for  the  sum  of  $26.37^  with  Intent  to  de- 
fraud the  prosecutor  and  the  said  William 
Wrathbone.  It  Is  not  necessary  to  Inquire 
whether  by  means  of  such  false  affirmation  a 
cheat  or  fraud  might  not  be  practiced  under 
circumstances  which  would  subject  the  of- 
fender to  a  criminal  prosecution;  but  it  seems 
to  us  essential,  in  a  case  where  there  is  no 
obTlous  connection  between  the  result  pro- 
duced and  the  falsehood  practiced,  that  the 
facts  should  be  set  forth  which  do  connect 
the  consequence  with  the  deceitful  practice. 
It  is  a  general  rule  in  indictments,  that  'the 
special  manner  of  the  whole  fact  ought  to  be 
set  forth  with  such  certainty  that  it  may  Ju- 
dicially appear  to  the  court  that  the  indlctors 
have  gone  upon  insufficient  premises.'  Hawk- 
ins, bk.  2,  c  55,  {  57.  Now  it  is  impossible 
for  us  to  see,  upon  such  a  vague  and  defective 
statement,  how  a  false  representation  by  the 
defendant  of  the  nature  of  an  instrument 
which  he  had  and  exhibited,  or  presented, 
could  have  induced  any  person  to  give  the 
defendant  a  bond  for  the  payment  of  money." 
This  would  seem  to  be  all-sufficient  to  sus- 
tain our  ruling,  but  the  reports  of  the  deci- 
sions in  other  jurisdictions  are  full  of  cases 
to  the  same  effect  In  People  v.  Brown,  71 
Mich.  296,  38  N.  W.  916,  the  court  held  '*that 
an  information  charging  the  obtaining  of  the 
signature  of  a  person  to  two  certain  promis- 
sory notes  on  false  and  fraudulent  representa- 
tions as  to  a  company,  of  which  the  defend- 
ant claimed  to  be  the  agent,  which  does  not 
state  the  consideration  of  the  notes,  to  whom 
they  were  payable,  and  whether  negotiable  or 
not,  or  whether  they  were  used  in  any  deal- 
ings between  the  maker  and  such  company, 
or  respondent  and  the  company,  is  insufficient 
as  not  showing  any  causal  connection  be- 
tween the  false  representations  and  the  giv- 
ing of  the  notes."  And  in  People  v.  Wlilte, 
7  Cal.  App.  99,  93  Pac.  683,  the  court  said: 
"This  analysis  of  the  information  shows  that 
there  does  not  appear  to  be  any  natural  con- 
nection between  the  representations  charged 
to  have  been  made  by  the  defendants  and  the 
delivery  of  the  money  to  the  defendants.  The 
representations  were  concerning  a  company 
with  which  it  is  not  alleged  that  defendants 
had  any  connection,  nor  with  which  said  Fur- 
rer  entered  into  any  relations  because  of  said 
representations.  'The  indictment  must  show 
that  the  property  was  obtained  by  means  of 
the  false  pretense  alleged.  Accordingly,  when 
there  appears  to  be  no  causal  connection  be- 
tween the  pretense  and  the  delivery  of  the 
property,  such  additional  facts  as  are  neces- 
sary to  show  the  relation  must  be  alleged. 
A  defect  in  the  indictment  arising  from  fail- 
ure to  show  the  connection  between  the  false 
pretense  and  the  obtaining  is  a  material  one, 


and  it  is  not  cured  by  verdict.*  19  Cyc.  420, 
and  numerous  authorities  cited  under  note 
87." 

In  State  v.  CJonnor,  110  Ind.  469,  11  N.  E. 
454,  the  principle  was  thus  stated  by  the 
court:  "An  Indictment  for  obtaining  goods  by 
false  pretenses,  which  charged  the  accused 
with  representing  that  his  firm  had  commenc- 
ed business  with  a  certain  capital;  that  at 
the  date  of  the  representations  they  had 
goods  on  hands  and  debts  due  to  them  equal 
to  that  amount,  that  the  total  indebtedness  of 
the  firm  only  amounted  to  a  specified  sum, 
and  that  it  was  doing  a  certain  amount  of 
business  each  year,  andi  that  a  merchant  "re- 
lying on  said  representations  and  pretenses, 
and  believing  the  same  to  be  true,  and  being 
deceived  thereby,'  sold  a  quantity  of  goods  on 
credit,  is  insufficient  if  it  is  not  averred  that 
it  was  by  means  of  such  ftilse  representations 
that  the  merchants  were  induced  to  part  with 
their  goods."  The  court  said  at  pages  455 
and  456:  *'Ck)unsel  agree  that  the  motion  to 
quash  the  indictment  was  sustained  upon  the 
ground  that  both  counts  failed  to  show  with 
sufficient  certainty  that  the  possession  of  the 
property  referred  to  was  retained  by  the  firm 
of  Connor  &  McClellan  by  means  of  the  false 
pretenses  alleged  to  have  been  made  by  the 
appellee.  To  sustain  a  prosecution  for  ob- 
taining goods  under  false  pretenses,  it  must 
be  in  legal  effect  charged  in  the  indictment, 
as  well  as  proved  at  the  trial,  that  the  goods 
were  obtained  by  means  of  the  alleged  false 
pretenses.  Whart  Grim.  Law,  J  4175;  2  Blsh. 
Or.  Law,  f  461;  Moore's  Or.  Law,  {  739;  State 
V.  Orvls,  13  Ind.  569;  Todd  v.  State,  81  Ind. 
514;  State  v.  Williams,  103  Ind.  235,  2  N.  E. 
585.  The  false  pretenses  charged  must  have 
at  least  entered  into  the  transaction,*  and 
have  constituted  a  material  inducement  to  the 
transfer  of  the  possession  of  the  goods.  Both 
counts  of  the  indictment  in  this  case  averred 
with  sufficient  certainty  the  falsity  of  the 
representations  alleged  to  have  been  made  by 
the  appellee,  and  that  Kellog  &  Co.  were  in- 
duced to  part  with  the  possession  of  the  goods 
in  question.    The  succeeding  allegation  that 

18  days  after  the  false  representations  were 
so  made  and  relied  on,  Kellog  &  Co.  sold  and 
delivered  these  goods  to  Connor  &  McClellan 
on  credit,  at  their  (the  latter's)  special  in- 
stance and  re<iuest,  failed  to  indicate  any 
natural  or  logical  connection  between  the 
false  representations  and  the  sale  and  deliv- 
ery of  the  goods.  The  indictment  must  show 
that  the  property  was  obtained  by  mean»  of 
the  false  pretense  alleged.  Accordingly  when 
there  appears  to  be  no  natural  connection  be- 
tween the  pretense  and  the  delivery  of  the 
property,  such  additional  facts  as  are  neces- 
sary to  show  the  relation  must  be  alleged." 

19  Oya  429. 

We  could  cite  authorities  without  number 
to  sustain  the  conclusion  in  this  case,  but  we 
will  not  prolong  the  opinion  by  such  a  course, 
as  the  cases  axe  all  collated  in  the  ezcelleat 
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and  exhaustive  brief  of  defendant's  counsel. 
The  case  of  State  y.  Fitzgerald,  supra,  is  of 
itself  sufflcient  as  authority  In  condemnation 
of  this  indictment.  It  was  decided  by  a  court 
composed  of  Chief  Justice  Ruffln,  Judge  Dan- 
iel, and  Judge  Oaston,  and  we  are  perfectly 
safe  in  relying  upon  what  they  have  declared 
is  the  law.  That  case  Is  not  overruled  by 
State  v.  Dickson.  It  was  not  even  cited  in 
the  latter  case,  and  we  have  no  idea  that  the 
decision  iu  that  case  was  intended  to  be  con- 
sidered as  bad  law. 

There  were  many  other  exceptions  taken, 
during  the  trial  of  the  case,  to  the  rulings  of 
the  court  which,  if  the  indictment  had  been 
good,  would  deserve  our  most  serious  consid- 
eration. 

Without  Intimating,  in  the  least,  any  opin- 
ion upon  the  law,  as  applied  to  the  evidence 
in  the  case,  we  would  suggest  to  the  solicitor 
that  he  consider  most  carefully  whether,  up- 
on the  t&ctB  which  the  evidence  tends  to 
prove,  he  can  make  out  a  case  against  the 
defendant  for  criminal  false  pretense.  This 
is  only  a  suggestion,  and  nothing  more.  If 
the  defendant  is  guilty,  he  should  be  convict- 
ed and  punished,  but  it  is  well  to  pause  some- 
times and  consider  whether  a  defendant  is 
guilty  merely  because  he  has  been  indicted 
by  the  grand  Jury.  The  great  and  central 
principle  in  this  case  is  that  the  law,  not  law 
made  by  us,  but  the  law  of  the  centuries,  has 
required  that  the  indictment  must  show  a 
state  of  causation— that  Is,  that  the  false 
representation  induced  the  prosefcutor  to  in- 
cur a  liability,  or  to  surrender  something 
which  otherwise  he  would  not  have  done. 
This  is  the  crucial  test 

The  statute  dispensing  with  the  necessity 
of  alleging  or  proving  an  intent  to  defraud 
any  particular  person  has  no  bearing  what- 
ever upon  this  case,  but  is  as  foreign  to  the 
point  presented  as  it  could  possibly  be.  It  is 
not  the  general  allegation  or  proof  of  an  in- 
tent to  defraud  that  is  missing,  but  the  causal 
relation  between  the  alleged  false  pretense 
and  the  deceit,  and  the  indictment,  there- 
fore, did  not  inform  the  defendant  of  the 
crime  charged  against  him.  It  is  his  constitu- 
tional right  to  be  so  informed,  and  what  pow- 
er have  we  to  ignore  this  plain  mandate  of 
the  Constitution  and  deny  him  this  invaluable 
privilege?  If  he  asserts  it,  we  must  grant  it, 
or  we  fail  in  our  duty  to  administer  justice 
according  to  the  law  which  protects  him  in 
his  rights  as  a  citizen. 

The  cases  of  State  v.  Matthews,  91  N.  C. 
637,  and  State  v.  Mikle,  94  N.  C.  846,  and  the 
other  authorities  relied  on,  do  not  sustain  the 
position  of  the  state  in  this  case.  In  all  of 
them  causal  connection  appeared  most  clear- 
ly. The  case  of  Thomas  v.  People,  34  N.  Y. 
Sol,  which  is  specially  relied  on,  sustains  our 
ruling,  and  the.  text-books,  when  properly  con- 
fltmed,  are  to  the  same  effect  A  cursory 
reading  of  them  will  show  this  to  be  the  case. 
As  to  State  V.  Dickson,  the  court  manifestly 
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overlooked  the  decision  in  State  v.  Fitzgerald, 
wherein  the  law  is  firmly  established  as  we 
say  it  now  is,  and  the  opinion  was  written 
by  one  of  the  greatest  jurists  this  or  any 
other  state  has  produced,  Judge  William  Gas- 
ton. He  was  careful  and  painstaldng,  and 
always  fortunate  in  stating  and  applying  a 
legal  principle.  He  had  no  sympathy  with 
the  lawbreaker,  but,  great  magistrate  as  he 
was,  discharged  the  duties  of  his  high  office 
"with  the  cold  neutrality  of  the  impartial 
Judge*'  and  according  to  the  laws  of  his  state 
as  he  understood  them.  Have  we  ever  had 
a  greater  or  more  masterful  intellect  in  this 
court?  By  his  side  sat  one  of  the  greatest  of 
our  Chief  Justices,  Thomas  Ruffin,  a  noted 
criminal  lawyer,  and  Judge  Daniel,  who  was 
also  a  thoroughly  trained  and  well-equipped 
lawyer.  His  opinions  deservedly  rank  among 
the  very  best  ever  delivered  by  this  court 
State  V.  Fitzgerald  condemns  the  indict- 
ment in  this  case  as  being  insufficient  to  in- 
form the  defendant,  under  the  Constitution, 
of  the  ofTense  charged  against  him. 

Before  taking  leave  of  the  case,  it  may  be 
well  to  remark  that  the  indictment  charges 
the  false  pretense  to  have  been  made  with  the 
Intention  of  inducing  W.  C.  Heath  to  sub- 
scribe to  stock  in  the  Seminole'  Securities^ 
Company,  whereas  it  is  not  anywhere  alleged  * 
that  he  actually  subscribed  to  any  such  stock, 
but  that  the  defendant  obtained  a  note  from 
the  said  Heath,  for  what  pur][)ose  it  does  not 
appear,  nor  does  it  appear  to  whom  the  note 
was  payable,  or  what  connection,  if  any,  it 
had  with  the  purchaser  of  the  stock,  and, 
further,  it  does  not  appear  that  the  Seminole 
Securities  Company  ever  received  even  a 
penny  from  W.  C.  Heath  for  Its  stock,  or  for 
any  other  consideration. 

As  the  indictment  is  fatally  defective,  we 
must  remand  the  case,  with  directions  to  ar- 
rest the  judgment. 

Judgment  arrested. 

CLARK,  C.  J.  (dissenting).  The  exceptions 
require  no  discussion.  The  defendant  moves 
in  this  court  in  arrest  of  Judgment. 

This  is  a  statutory  ofiTense  (Revisal  1905,  (  . 
3432),  and  differs  materially  from  "cheating" 
at  common  law.  The  indictment  charges 
specifically  everything  required  by  the  stat- 
ute to  constitute  the  offense  of  "false  pre-, 
tense."  "An  indictment  is  sufficient  under 
Revisal  1905,  f  3254,  if  it  charges  in  the 
words  of  the  statute."  State  v.  Roberson, 
136  N.  C.  587,  48  S.  E.  595 ;  State  v.  Whitley, 
141  N.  C.  823,  53  S.  B.  820;  State  v.  Har- 
rison, 145  N.  C.  408,  59  S.  E.  867 ;  State  v. 
Leeper,  146  N.  C.  655,  61  S.  E.  585.  That 
statute  (Revisal  1905,  f  3254)  was  enacted 
because  of  the  fine-spun  technicalities  which, 
had  often  aided  the  guilty  to  escape  Justice, 
and  thereby  "brought  reproach  upon  the 
courts."  Ruffln,  J.,  in  State  v.  Moses,  13  N. 
C.  465,  cited  State  v.  Barnes,  122  N.  C.  1035, 
29  S.  E.  38L    It  provides  that  no  indictment 
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"shall  be  quashed,  nor  the  judgment  thereon 
stayed,  by  reason  of  any  Informality  or  re- 
fin^nent,  if  in  the  bill  or  proceeding  snfBclent 
matters  appear  to  enable  the  court  to  pro- 
ceed to  Judgment"  Necessarily  sufficient 
matter  appears  if  the  indictment  charges 
every  ingredient  which  the  statute  prorides 
shall  constitute  the  offense.  The  statute  cre- 
ating this  offense  of  "cheating  by  false  pre- 
tense'* (Revisal  1905,  (  3432)  provides:  "If 
any  person  shall  knowingly  and  designedly 
by  *  *  *  any  false  pretense  whatsoever, 
obtain  from  any  person  ♦  •  •  any  prom- 
issory note  ♦  ♦  ♦  with  intent  to  cheat 
and  defraud  any  person  ^  *  *  he  shall 
be  guilty  of  a  felony."  This  is  the  whole 
statute,  eliminating  duplicating  words  and 
those  stating  other  kinds  of  false  pretense. 

This  indictment  charges  that  the  defendant, 
with  intent  to  cheat  and  defraud  W.  O. 
Heath,  did  falsely,  knowingly,  designedly, 
and  feloniously  make  to  him  certain  state- 
ments (explicitly  and  fully  stating  them),  and 
explicitly  stating  that  each  statement  wHs 
untrue,  and  by  means  of  which  false  repre- 
sentations and  false  pretenses  the  defendant 
knowingly,  designedly,  and  feloniously  did 
obtain  from  said  Heath  his  promissory  note 
in  the  sum  of  $750,  and  of  the  value  of  $750, 
with  intent  to  cheat  and  defraud  said  Heath 
to  his  great  damage.  The  indictment  is  much 
fuller,  but  contains  the  above,  which  is  a 
full  compliance  with  the  statute.  State  v. 
Eason,  86  N.  C.  674;  State  v.  Mikle,  94  N. 
0.  846.  Indeed  the  proviso  to  the  statute 
(Revisal  1905,  §  342),  in  order  to  prevent 
technical  defenses,  provides  that  it  shall  not 
be  necessary  to  allege  or  prove  an  intent  to 
defraud  any  particular  person.  Nor  was  it 
necessary  to  allege  that  the  prosecutor  sub- 
scribed to  the  stock.  The  statute,  which  cre- 
ates the  offense,  and  not  the  court,  makes 
the  offense  complete  if  in  consequence  of  the 
false  pretense  the  defendant  procured  the 
note. 

The  defendant,  who  found  means  to  re- 
tain nine  able  and  influential  counsel,  who 
presented  every  possible  defense  with  the 
utmost  vigor,  was  tried  by  an  impartial  jury, 
to  not  one  of  whom  he  raised  any  objection, 
yet  was  convicted.  The  indictment  gave  him 
information  of  every  ingredient  that  the  stat- 
ute required  to  constitute  the  offense.  It  is 
beyond  credibility  that  he  was  not  well  ad- 
vised of  what  offense  he  was  charged.  Yet 
he  now  moves  in  this  court  to  arrest  the  judg- 
ment because  the  indictment  does  not  charge 
how  the  false  representations  enabled  him 
to  cheat  and  defraud.  The  statute  does  not 
require  this,  nor  the  precedents.  If  the  false 
representations  were  not  sufficient  to  cheat 
and  defraud,  that  was  a  matter  of  defense 
upon  the  proof,  and  the  many  able  counsel 
of  the  defendant  surely  presented  every  pos- 
sibility of  a  defense  on  that  and  every  other 
ground  to  the  jury. 

In  State  v.  Dickson,  88  N.  G.  644,  the  same 
point  was  made,  and  Ashe,  X,  said:    "This 


bill  contains  all  the  essential  elements  of  an 
indictment  for  false  pretense.  It  sets  forth 
the  false  pretense  of  a  subsisting  fact,  the 
knowledge  of  the  defendant,  the  negation,  the 
Intent  to  cheat,  and  that  the  money  of  the 
prosecutor  was  unlawfully  obtained  by  the 
false  pretense.  Whether  the  false  pretense 
was  calculated  to  impose  on  the  prosecutor, 
and  induce  hhn  to  part  with  his  money,  or 
was  in  fact  the  means  of  obtaining  his  mon- 
ey, were  questions  that  properly  belonged  to 
the  province  of  the  Jury.  Russell  on  Grimes, 
622,  and  note  L."  The  indictment  in  the 
present  case  charges  that  the  false  represen- 
tations set  out  were  the  means  by  which  the 
prosecutor  was  dieated.  Whether  it  was 
not  calculated  to  do  so  was  a  matter  of  de- 
fense on  the  proof.  To  allege  how  the  de- 
fendant was  deceived  is  not  required  by  the 
statute  beyond  the  allegation  of  the  falsity 
of  the  statements,  and  that  by  means  there- 
of he  was  cheated,  and  it  was  not  needed  to 
be  charged  to  give  any  Information  to  the 
defendant  The  charge  and  proof  that  by 
such  means  the  .defendant  did  deceive  and 
cheat  the  prosecutor,  and  that  he  so  intended, 
is  prima  facie  sufficient,  and  it  was  for  the 
prosecutor  thus  charged  to  show  that  the 
trick  and  deceit  were  insufficient  Such  tech- 
nicality, as  is  here  set  up  by  the  defendant, 
could  never  be  of  any  aid  to  an  innocent  man. 
It  could  only  avail  to  protect  a  guilty  one. 

The  learned  solicitor  followed  our  statute, 
and  our  latest  decision,  as  well  as  the  ap- 
proved precedents  in  Archbold,  Wharton,  and 
others.  He  could  not  be  required  or  expected 
to  do  more.  State  v.  Dickson,  supra,  is  cited 
and  approved  in  State  v.  Matthews,  91  N. 
G.  637,  where  the  defendant  set  up  the  "lame 
defense"  (as  the  court  calls  it)  that  the  de- 
fendant was  deceived  by  charitable  motives, 
which  had  been  roused  by  the  defendant's 
false  representations.  That  case  in  turn  is 
approved  in  State  v.  Mikle,  94  N.  G.  846,  in 
which  case  the  indictment  is  set  out,  and  is 
exactly  such  as  in  this  case.  In  Meek  v. 
State,  117  Ala.  121,  23  South.  156,  the  court 
says:  "We  do  not  understand  that  the  in- 
dictment for  obtaining  goods  by  false  pre- 
tenses must  necessarily  show  that  the  al- 
leged false  pretense  was  capable  of  inducing 
the  party  to  whom  made  to  part  with  his 
goods  further  than  the  allegation  that  by 
means  of  the  pretense  the  goods  were  obtain- 
ed. •♦  •  Whether  or  not  the  pretense 
really  operated  as  such  material  inducement 
is  a  matter  of  proof."  In  Thomas  v.  People, 
34  N.  Y.  351,  it  is  said:  "It  is  sufficient  to 
state,  negate,  and  prove  the  false  pretense. 
The  materiality  and  influence  of  such  pre- 
tense is  a  question  for  the  jury,  unless  ui>on 
the  face  of  the  indictment  the  pretense  ap- 
pears clearly  to  be  immaterial."  To  same 
purport  Gowan  v.  State,  22  Neb.  519,  35  N. 
W.  405,  and  many  other  cases.  In  Glark's 
Griminal  Law,  p.  321,  he  says  it  is  not  nec- 
essary "that  the  pretense  shall  be  such  that 
ordinary  care  and  common  prudence  could 
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not  gaard  against  It,  as  is  the  case  of  cheat- 
ins  at  common  law/'  citing  cases.  The  de- 
fendant relies  apon  an  old  case  (State  y. 
Fitzgerald,  18  K.  O.  408).  Not  only  was  that 
case  (nnllke  State  ▼.  Dickson,  88  N.  G.  644, 
and  othar  late  cases  abore  cited)  decided  up- 
on a  statute  different  In  some  respects  from 
that  now  in  force,  and  under  the  Influence  of 
the  decisions  upon  "cheating  at  common  law" 
—a  very  different  offense— but  on  page  411 
of  18  N.  C.  the  court  concludes:  "Where 
there  is  no  obvious  connection  between  the 
result  produced  and  the  falsehood  practiced, 
the  facts  should  be  set  forth  which  do  con- 
nect the  consequences  with  the  deceitful 
practice" — and  states  as  a  basis  a  rule  as  to 
Indictments  In  HawUns,  P.  C,  which  has 
been  repealed  by  Rerisal  1905,  |  8254,  above 
dted.  In  this  case,  however,  as  a  matter  of 
fact,  the  Jury  found  the  connection  between 
the  false  pretense  and  the  cheating  obvious, 
notwithstanding  a  most  strenuous  defense. 
Our  decisions  for  50  years  past  or  more 
are  uniform  that  an  Indictment  for  any  stat- 
utory offense  whatever  is  sufficient  if  (as 
in  this  case)  it  follows  the  words  of  the 
statute,  and  it  is  not  necessary  to  charge  the 
means  used  or  the  circumstances.  Among 
numerous  cases  to  this  effect  are  State  ▼. 
George,  98  N.  G.  567;  State  v.  Brady,  107 
N.  0.  822,  12  S.  E.  825;  State  v.  Haddock, 
109  N.  0.  875,  18  S.  E.  714.  Even  in  an  in- 
dictment for  murder  it  is  no  longer  necessary 
to  allege  the  weapon,  the  nature  of  the 
wound,  or  the  "instigation  of  the  devil."  In 
State  V.  Harwood,  104  N.  0.  728,  10  S.  B. 
172,  the  court  says:  ''Nor  is  It  necessary  to 
specify  by  what  acts  or  words  the  enticing 
was  effected.  It  is  generally  sufficient  to 
charge  the  statutory  offense  in  the  words  of 
the  statute,  and  it  is  necessary  to  be  specific 
in  setting  out  the  facts  only  when  the  stat- 
ute is,  in  terms,  too  comprehensive,  and  this 
to  show  that  the  offense  is  embraced  in  it 
In  the  indictment  under  a  statute  which  pro- 
hibits the  abducting,  or  by  any  means  induc- 
ing, a  child  under  14  years  of  age  to  leave 
the  relative  mentioned,  or  school  where  he  or 
she  may  be  placed,  shall  be  guilty  of  a  crime, 
etc,  it  was  h^d  sufficient  to  use  the  words 
of  the  statute  defining  the  offense,  nor  was 
it  needful  to  set  out  the  means  by  which  the 
abduction  was  effected.  State  v.  George,  93 
N.  G.  567."  In  Joyce  on  Indictment,  §  828, 
the  author  says:  **In  an  indictment  for  an 
offense  done  with  intent  to  defraud,  it  la  suf- 
ficient to  aver  in  the  general  words  that  it 
was  done  with  intent  to  defraud;  it  being 
htid  that  the  pleader  is  not  required  to  set 
out  the  evidence  or  facts  going  to  prove  the 
intent  to  defraud,  or  the  particular  matters 
by  which  the  party  named  in  the  indictment 
was  to  be  defrauded."  The  author  cites  Mc- 
CJarty  v.  U.  8.,  101  Fed.  113,  41  G.  G.  A.  242, 
and  U.  &  V.   Ulrid,  Fed.  Gas.  No.   16,594, 


which  cases  support  the  text  Besides,  the 
Indictment  in  this  case  is  an  ej^act  copy  of 
the  approved  forms  of  indictment  for  false 
pretense.  Archbold,  Gr.  PI.  (3d  Ed.)  245; 
Wharton,  Cr.  PI.  &  Pr.  528.  In  none  of  the 
Precedents  of  Forms  for  this  offense,  is  it 
set  out  how  the  false  pretense  deceived  be- 
yond, as  in  this  case,  the  allegation  that  there 
was  a  false  statement  of  a  subsisting  fact 
with  intent  to  cheat  and  defraud,  and  that 
by  means  thereof  the  prosecutor  was  de- 
frauded. 

HOKE,  J.,  concurs  In  dissenting  opinion. 


(1£2  N.  c.  64) 

MORTON  et  al.  v.  BLADES  LUMBER  (X>. 

(Supreme  Gourt  of  North  Garolina.     March  2, 

1910.) 

1.  Trial  (§  165*)— Dismissal  and  NoNSirn^ 
Weioht  of  Bvidbnok. 

Where  a  motion  to  dismiss  an  action  is 
made,  under  the  statute,  the  evidence  must  be 
construed  most  favorably  to  plaintiff,  and  every 
fact  which  it  tends  to  prove,  and  which  is  an 
essential  ingredient  of  the  cause  of  action,  must 
be  taken  as  established,  as  the  jury,  if  the  case 
had  been  submitted  to  them,  might  have  found 
the  facts  from  the  testimony. 

[Bd.  Note.^For  other  cases,  see  Trial,  Gsnt 
Dig.  U  878,  874;   Dec.  Dig.  {  165.*] 

2.   E2XBODTOB8  AND  ADlOlflSTBATOBS  (|  151*)-- 
MOBTOAOB   or   DBOXDSNT— FOBBOLOSUBB  BT 

Admiribtbatob. 

Where  an  administrator  at  the  request  of 
B.,  a  third  party,  and  with  the  latter's  money, 
purchased  a  note  given  by  intestate,  and  pro- 
cured an  assignment  of  a  mortgage  securing  the 
same,  and  at  a  sale  thereunder  B.  purchased 
the  land  for  s  grossly  inadequate  sum,  and  it 
did  not  appear  that  there  was  any  necessity  for 
the  administrator  to  sell  the  land  to  reimburse 
B.  for  the  amount  advanced  to  purchase  the 
note,  the  personal  estate  not  having  been  ex- 
hausted, the  deed  did  not  pass  title  to  the  land 
as  against  the  heirs;  the  mere  statement  of 
the  administrator  that  he  had  no  fraudulent 
intent  not  being  decisive  of  their  rights. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  {  151.*] 

8.  Appeal  and  Bbbob  (|  713*)  —  Rbvibw  — 
Recobd. 

The  appellate  court  will  not  pass  on  the 
sufficiency  of  a  paper  appearing  in  the  record 
and  purporting  to  oe  a  conveyance,  where  the 
record  states  that  it  was  not  offered  in  evidence 
by  either  party,  and  its  execution  was  not  prov- 
ed or  admitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehrror,  Dec  Dig.  I  713.*] 

Appeal  from  Superior  Court,  Graven  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  W.  F.  Morton  and  others  against 
the  Blades  Lumber  Company.  Judgment  for 
defendant,  and  plaintiffs  appeal.    New  tiial. 

At  the  conclusion  of  the  evidence  Of  plaln- 
tifiTs,  the  defendants  moved  for  Judgment  of 
nonsuit  His  honor  sustained  the  motion, 
and  plaintiffs  appealed  to  this  court.  In  the 
report  of  this  case  on  a  former  appeal  (144 
N.  C.  31,  56  S.  B.  551)  there  will  be  found  a 
statement  of  this  controversy  as  presented  by 


•For  other  eaaet  see  same  topic  and  section  NUMBER  in  Doc  A  Am.  Digi.  1907  to  date,  A  Reporter  Indexot 
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the  pleadings,  and  it  will  not  be  here  repeat- 
ed, for  the  record  indicates  no  change  in  the 
pleadings. 

W.  D.  Mclver,  for  appellants.  W.  W. 
Clark  and  Moore  &  Dunn,  for  appellee. 

MANNING,  J.  This  case  being  presented 
to  ns  npon  the  ruling  of  his  honor,  upon 
plaintiffs'  evidence,  allowing  the  motion  of 
the  defendants,  under  the  statute,  to  nonsuit 
the  plaintiffs,  it  has  been  held  uniformly  by 
this  court  that:  "Where  a  motion  to  dismiss 
an  action  is  made,  under  the  statute,  the  evi- 
dence must  be  construed  In  the  view  most 
favorable  to  the  plaintiff,  and  every  fact 
which  it  tends  to  prove,  and  which  is  an  es- 
sential ingredient  of  the  cause  of  action,  must 
be  taken  as  established,  as  the  jury,  if  the 
case  had  been  submitted  to  them,  might  have 
found  the  facts  from  the  testimony."  Otton 
V.  Railroad,  149  N.  C.  227,  62  S.  B.  1093; 
Brlttain  v.  Westhall,  135  N.  C.  492.  47  S.  R 
616;  Freeman  v.  Brown,  161  N.  O.  Ill,  65 
S.  E.  743.  The  principles  of  law  controlling 
the  decision  of  this  case  are  declared  in  the 
opinion  of  this  court  upon  the  former  ap- 
peal. 144  N.  G.  31,  66  S.  E.  551.  We  think 
the  evidence  fairly  establishes  those  •  facts 
held  by  this  court  in  that  opinion  to  entitle 
the  plaintiffs  to  relief  in  a  court  of  equity. 
Concisely  stated,  the  evidence  offered  at  the 
trial  established  the  following  facts:  That 
the  note  owed  by  the  intestate  was  purchased 
by  the  administrator  at  the  request  of  the 
defendant  Blades,  and  with  his  money ;  that 
the  foreclosure  sale  was  made  by  his  request 
also ;  that  Blades'  attorney  prepared  the  ad- 
vertisement and  deed  conveying  the  mort- 
gaged property  to  the  purchaser.  Blades; 
that  at  the  time  of  the  sale  the  mortgaged 
property  was  worth  more  than  $5,000 — it 
brought  $350:  that  the  plaintiff  Morton  act- 
ed in  the  dual  capacity  of  administrator,  **sub- 
Ject  to  the  elementary  principles  which  apply 
to  other  trustees  or  fiduciaries,"  and  as  the 
agent  of  Blades,  doing  as  Blades  requested 
him.  It  did  not  appear  In  evidence  that  the 
Farmers'  Sc  Merchants*  Bank,  the  mortgagee, 
had  made  a  conveyance  of  the  mortgaged  land 
with  a  transfer  of  the  power  of  sale  to  J.  A. 
Morton,  or  to  any  other  person  or  corpora- 
tion ;  it  did  not  execute  the  deed  to  the  pur- 
chaser, Blades;  Mr.  Stevenson,  the  attorney 
who  transferred  the  note  for  the  Neuse  River 
Lumber  Company,  the  then  holder,  to  J.  A. 
Morton,  testified  that  there  was  no  such  con- 
veyance to  his  knowledge.  Nor  did  it  appear 
that  there  existed  any  necessity  for  J.  A. 
Morton,  occupying  to  the  estate  of  which  he 
was  administrator  the  relation  of  trustee  or 
fiduciary,  to  sell  the  land  to  reimburse  Blades 


for  the  money  he  had  advanced  for  the  pur- 
chase, through  the  administrator,  of  the  note. 
No  evidence  was  offered  showing  that  the 
administrator  had  exhausted  the  personal  es- 
tate of  his  intestate.  The  mere  statement  of 
J.  A.  Morton  that  he  had  no  fraudulent  in- 
tent would  not  be  decisive  of  the  right  of 
the  plaintiffs,  in  view  of  the  facts  above 
stated. 

Under  the  well-settled  doctrine  of  this 
court,  declared  in  Williams  ▼.  Teachey,  85  N. 
C.  402,  Dameron  v.  Eskridge,  104  N.  0.  621,  10 
S.  E.  700,  Hussey  v.  Hill,  120  N.  C.  312,  26  S. 
E.  919,  58  Am.  St.  Rep.  789,  and  approved  in 
this  case  on  the  former  appeal  (144  N.  C.  81, 
56  S.  E.  551),  the  deed  made  by  the  assignee 
of  the  note  did  not  pass  the  title  to  the  land, 
and  the  plaintiffs  were  entitled  to  an  Instruc- 
tion from  his  honor  to  the  jury  that  the  deed 
made  by  such  assignee  was  ineffective  to  pass 
the  title  to  the  land.  That  being  true,  the 
relation  of  mortgagor  and  mortgagee  still  sub- 
sisted, and  the  plaintiffs  were  entitled  to  a 
reasonable  time  to  redeem,  and  to  an  account- 
ing for  the  rents  and  profits  received  from 
the  land.  There  appears  In  the  record  a 
paper  writing  purporting  to  be  a  conveyance 
of  the  mortgaged  property,  but  we  do  not  feel 
at  liberty  to  pass  upon  Its  sufficiency,  for  the 
reason  that  it  is  stated  in  the  record  that  It 
was  not  offered  In  evidence  by  either  party, 
nor  was  Its  execution  proved  or  admitted. 
This  instrument,  however,  does  not  appear 
to  have  been  executed  under  a  seal,  as  none 
appears  attached  to  it,  nor  does  it  purport 
to  have  any  seal. 

There  was  error  in  sustaining,  the  motion 
to  nonsuit,  and  there  must  be  a  new  trial. 


QSl  N.  C.  8S2) 
MICHAEL  et  aL  v.  McINTYRE  et  al. 

(Supreme  Court  of  North  Carolina.     Dee.   1, 

1909.) 

Appeal  from  Superior  Court,  Catawba  Coun- 
ty ;   Justice,  Judge. 

Action  by  P.  W.  Michael  and  others  asainst 
P.  C.  Mclntyre  and  another.  Judgment  of  non- 
suit, and  plaintiffs  appeal.    Affirmed. 

A.  A.  Whitner  and  W.  A.  Self,  for  appel- 
lants.   E.  B.  Cline,  for  appellees. 

PER  CURIAM.  Ui>on  an  examination  of 
the  record  we  are  of  opinion  that  the  three  ex- 
ceptions to  the  ruling  of  the  court  below  ex- 
cluding certain  evidence  of  the  plaintiff  Michael 
and  of  the  witness  Pape  are  without  merit,  as 
the  evidence  had  no  bearing  upon  the  issue  rais- 
ed by  the  pleadings. 

We  are  of  opinion  that  there  is  no  sufficient 
evidence  to  sustain  the  allegations  of  conspiracy 
to  cheat  and  defraud.  We  think,  upon  examin- 
ing all  the  evidence,  that  the  motion  to  nonsuit 
was  properly  allowed. 

Affirmed. 
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(67  W.  Va.  14) 

WEST  VIRGINIA  TIMBER  CO.  ▼. 
FERREUi  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  8,  1910.) 

(Syllabus  by  the  Court.) 

L  Detinue    (§    24*)  —  Verdicjt  —  Sufficient 
Descbiptiom  of  Pbopebtt. 

If  the  verdict  be  for  plaintiff  in  an  action 
of  detinue,  the  description  of  the  property  must 
be  such  as  to  make  it  capable  of  being  identified. 

[Eld.  Note. — For  other  cases,  see  Detinue, 
Cent.  Dig.  §  44 ;   Dec.  Dig.  §  24.*] 

2.  Detinue  (§  24*)--Vebdict— Sufficient  De- 
8cbipti0n  of  propebty. 

When  the  verdict  is  for  plaintiff,  and  de- 
scribes the  property  not  otherwise  than  "the 
property  described  in  his  declaration,'*  and  the 
declaration  sufficiently  describes  it,  this  will 
supply  the  lack  of  description  in  the  verdict 
and  render  it  valid. 

[E3d.  Note.— -For  other  cases,  see  Detinue, 
Cent,  Dig.  |  44 ;  Dec.  Dig.  S  24.*] 

S.  Detinue  (§  12*)— Pasties— Join  deb  of  De- 
fendants. 

W.  is  the  owner  of  certain  personal  prop- 
erty in  the  possesblon  of  F.  who,  claiming  to 
own  it,  delivers  it  to  P.  and  pledges  it  to  nim 
to  secure  a  debt  owing  by  F.  to  P. 

Held:  F.  and  P.  may  be  sued  jointly  in  det- 
inue by  W. 

[Ed.  Note.— For  other  cases,  see  Detinue, 
Cent.  Dig.  §  20 ;    Dec.  Dig.  §  12.*] 

Error  to  Clrcnlt  Court,  Logan  County. 

Action  by  the  West  Virginia  Timber  Com- 
pany against  John  F.  Ferrell  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 

error.    Reversed  and  rendered. 

• 

Ellison  &  England  and  Price,  Smith,  Spil- 
man  &  Clay,  for  plaintiff  In  error.  Lilly  & 
Shrewsbury  and  Marcum  &  Marcum,  for  de- 
fendants In  error. 

WILLIAMS,  J.  This  Is  an  action  of  deti- 
nue by  the  West  Virginia  Timber  Company,  a 
corporation,  to  recover  possession  of  certain 
oak  lumber  manufactured  by  the  defendant 
John  P.  Ferrell  and  hauled  to  the  railroad 
at  a  place  called  Peck  Station,  In  Logan 
county,  and  stacked  upon  land  belonging  to 
his  codefendant  J.  E.  Peck,  Sr.  A  trial  by  Ju- 
ry was  had  In  the  circuit  court  of  Logan 
county  on  the  6th  of  August,  1908,  and  a  ver- 
dict rendered  in  favor  of  plaintiff.  On  mo- 
tion of  defendant  the  court  set  aside  the  ver- 
dict and  awarded  a  new  trial.  To  this  in- 
terlocutory order  setting  aside  the  verdict 
plahitlff  has  obtained  a  writ  of  error  from 
this  court.  A  decision  of  the  case  Involves 
the  following  questions:  <1)  Has  plaintiff 
established  Its  right  to  the  possession  of  the 
property?  (2)  does  the  verdict  sufBclently  de- 
scribe the  property?  and  (3)  has  It  a  right  to 
mahitain  this  action  against  the  defendants 
Jointly? 

The  plaintiff,  being  the  owner  of  certain 
standing  trees  in  Logan  county  which  It  had 
purchased  of  TJ.  B.  Busklrk  and  others,  and 
which  had  been  conveyed  to  its  president,  en- 


tered into  a  written  agreement  with  the  de- 
fendant Ferrell  and  one  Elbert  Garrett,  where- 
by they  undertook  to  cut,  log,  and  manufac- 
ture the  timber  Into  lumber  and  to  load  it  on 
board  the  cars  at  Chapmansville,  after  It  he- 
came  sufficiently  dried  for  shipment.  The 
contract  gave  said  Ferrell  and  Garrett  the 
right,  subject  to  the  approval  of  the  Timber 
Company,  to  sell  the  lumber  after  It  was  man- 
ufactured. But  It  reserved  to  the  Timber 
Ck)mpany  right  to  retain  any,  or  all,  of  the 
lumber,  provided  It  would  pay  as  much  for  It 
as  any  other  purchaser.  It  also  provided  that 
the  lumber  was  to  be  shipped  Id  the  name  of 
the  West  Virginia  Timber  Company  and  pay- 
ment therefor  made  to  it  The  cost  of  the 
standing  timber,  together  with  expenses  In- 
curred In  acquiring  the  same,  was  to  be 
charged  to  Ferrell  and  Garrett  with  interest 
thereon  at  the  rate  of  6  per  centum  per 
annum  until  repaid.  Repayment  was  to  be 
made  by  crediting  them  with  *'one-thlrd  of 
the  net  proceeds  of  shipment  of  said  timber 
f.  0.  b.  cars  Chapmansville  until  same  is  ful- 
ly repaid/* 

The  contract  contains  also  the  following 
provisions:  "The  sum  of  $1.00  per  M  feet  for 
every  thousand  feet  of  timber  cut  and  sold 
by  said  party  of  the  first  part  (Ferrell  and 
Garrett)  from  said  timber,  whether  such 
sales  be  made  to  said  West  Virginia  Timber 
Company,  or  to  other  parties,  shall  be  deduct- 
ed by  said  West  Virginia  Timber  Company 
from  the  selling  price  of  said  timber  or  lum- 
ber, and  shall  be  in  payment  for  the  employ- 
ment and  privileges  hereby  granted  said  first 
party  by  said  West  Virginia  Timber  Com- 
pany. The  price  of  all  said  lumber  and  tim- 
ber sold  received  by  said  second  party  under 
this  agreement,  after  deducting  one-third  net 
proceeds  to  apply  on  timber  purchase  price 
as  stipulated  above,  and  after  deducting 
charge  of  $1.00  per  M  ft.  shall  be  credited 
to  said  party  of  the  first  part  and  paid  to 
them  at  their  request,  provided,  however,  that 
if  at  any  time  it  should  appear  to  parties  of 
the  second  part  that  said  one-third  net  pro- 
ceeds would  not  amount  to  as  much  as  the 
cost  of  timber  with  Interest  either  through 
the  timber  estimate  falling  short  in  amount 
expected  or  from  any  other  cause  at  this  time 
not  foreseen,  then  said  second  parties  shall 
have  the  privilege  of  reserving  a  larger  propor- 
tion of  said  net  proceeds  for  this  purpose  and 
applying  same  to  cost  of  timber."  The  title 
to  the  timber  is  then  expressly  retained  by 
the  West  Virginia  Timber  Company,  and  the 
contract  concludes  with  the  following  explana- 
tory clause,  viz.:  "The  agreement  being  mere- 
ly one  whereby  in  consideration  of  the  great- 
er profit  accruing  to  said  parties  of  the  first 
part  they  agree  to  manufacture  and  load 
said  lumber  and  timber  on  board  cars." 

Pursuant  to  the  rights  reserved  to  it  In  the 
above-described  contract,  the  plaintiff,  by  a 


*FOr  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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writ  Leu  contract  dated  the  20th  of  January, 
lOOG,  agreed  to  take  the  following  grades  of 
lumber,  to  wit:  Plain  white  oak  boards,  one 
inch  in  thickness,  which  was  to  be  stacked  on 
sticks  for  a  sufficient  length  of  time  to  be 
well  seasoned  and  dried,  and  then  to  be  load- 
ed on  board  the  cars  at  Chapmansville,  for 
which  it  was  to  pay  the  following  prices: 
For  grades  known  as  firsts  and' seconds  $32, 
fur  commons  $22,  and  for  shipping  culls  $14, 
per  M  feet.  The  lumber  was  to  be  inspected 
by  the  plaintiff  according  to  National  Hard- 
wood Rules.  .  Three  hundred  dollars  was  ad- 
vanced on  the  price  of  said  lumber  on  the 
date  of  the  contract.  Garrett  abandoned  the 
contract,  and  F^rrell  went  on  and  completed 
it,  and  stacked  the  lumber  in  controversy  near 
by  the  railroad  track,  at  Peck  Station,  on  the 
land  of  the  defendant  Peck  under  an  agree- 
ment to  pay  him  $1  per  car  yardage.  Ferrell 
was  also  indebted  to  Peck  and  his  son  upon 
an  individual  store  account  to*  the  amount  of 
$265. 

Ferrell  claimed  that  plaintiff  owed  him, 
knCL  refused  to  load  the  lumber  on  the  cars 
until  he  was  paid.  He  also  authorized  Peck 
not  to  permit  any  one  else  to  load  the  lum- 
ber. Plaintiff  claimed  that  it  had  overpaid 
Ferrell,  and  sent  its  agent,  John  Hugbert,  in 
November  or  December,  1906,  to  Peck  Station 
to  load  the  lumber  on  the  cars.  When  Hug- 
bert went  to  load  the  lumber  he  inquired  of 
Peck  to  know  the  amount  of  yardage  due 
him  from  Ferrell,  and  proposed  to  pay  it 
Peck  refused  to  tell  him,  saying  that  he  did 
not  think  he  (Hugbert)  had  anything  to  do 
with  settling  the  business  between  him  and 
Ferrell.  Hugbert  persisted  in  his  endeavor 
to  load  the  lumber,  whereupon  he  was  as- 
saulted and  driven  off  the  ground  by  Peck; 
hence  this  action. 

It  clearly  appears  from  the  two  written 
contracts  herein  referred  to  that  the  title  to 
the  lumber  in  controversy  was  in  plaintiff, 
both  by  virtue  of  the  deeds  to  G.  E.  Breece, 
its  president,  for  the  standing  timber,  and  by 
virtue  of  the  contract  of  January  20,  1906, 
fixing  the  price  which  plaintiff  was  to  pay 
Ferrell  and  Garrett  for  the  different  grades 
of  one  inch  oak  boards.  Title  had  never 
passed  from  plaintiff;  the  contract  of  Janu- 
ary 9,  1906,  expressly  reserved  it  Ferrell 
was  never  at  any  time  the  owner,  consequent- 
ly he  did  not  have  a  seller's  lien.  Plaintiff 
having  the  title,  had  a  right  also  to  the  pos- 
session as  against  Ferrell.  Plaintiff  had  a 
rl^ht  to  the  possession  against  Peck  also. 
Ferrell  having  no  title  to  the  lumber  him- 
fiielf  could  not  pledge  it  to  Peck  for  his  own 
debt  and  thus  defeat  plaintiff's  r^ght  Wheth- 
er or  not  Peck  had  a  right  to  retain  pos- 
session until  his  claim  for  yardage  was 
paid,  it  is  not  necessary  for  us  to  decide ;  we 
doubt  if  he  had.  But  even  if  he  had  such 
right,  he  lost  it  by  refusing  to  allow  plain- 
tlflPs  agent  to  pay  it  Peck  was  holding  the 
lumber  to  secure  the  debt  owing  by  Ferrell 


to  him  and  his  son;  this  he  clearly  had  no 
right  to  do.  Peck's  holding  by  authority  of 
Ferrell  made  it,  for^the  purposes  of  this  ac- 
tion, their  joint  detention,  and  rendered 
them  liable  jointly  to  plaintiff. 

It  is  insisted  that  plaintiff  had  no  right  to 
possession  until  the  lumber  was  loaded  on 
board  the  cars.  If  this  were  true  Ferrell 
could  refuse  to  load  it  and  thus  defeat  plain- 
tiflTs  rights  altogether.  Such  view  is  untena- 
ble. If  plaintiff  chose  to  receive  the  lumber 
at  the  railroad  before  it  was  loaded  on  the 
cars,  and  at  a  place  different  from  the  one 
agreed  upon,  this  is  certainly  not  a  matter  of 
which  defendant  can  complain.  He  would 
be  thereby  relieved  of  an  additional  amount 
of  work  and,  necessarily,  of  additional  ex- 
pense. 

Does  the  verdict  sufficiently  describe  the 
property?  It  is  as  follows:  "We,  the  jury, 
find  for  the  plaintiff  the  lumber  in  its  decla- 
ration described  and  fix  the  value  of  each 
stack  or  pile  of  lumber  therein  described: 
Stack  or  pile  therein  described  No.  1  contain- 
ing 4,450  feet,  we  value  at  $80.10;"  and  so  on, 
describing  the  eight  several  piles  by  giving 
the  number,  and  the  exact  number  of  feet  of 
lumber  in  each,  and  value  per  pile,  just  as  it 
is  alleged  in  the  declaration.  In  an  action  of 
detinue,  when  a  verdict  is  for  the  plaintiff, 
"for  the  property  described  in  the  declara- 
tion," the  court  has  a  right  to  look  to  th« 
declaration  in  aid  of  the  verdict  in  the  mat- 
ter of  description  of  the  property;  and,  do> 
ing  so  in  this  cas^  we  find  that  the  property 
recovered  is  rendered  quite  certain.  Boat- 
right  y.  Meggs,  4  Munf.  (Ya.)  145;  Avery  v. 
Avery,  12  Tex.  54,  62  Am.  Dec.  513.  By  ref- 
erence to  the  declaration,  we  find  the  lumber 
described  with  much  more  particularity  than 
it  is  in  the  verdict  The  third  amended  dec- 
laration alleges  that  there  were  eight  dis- 
tinct stacks  of  oak  lumber.  Each  pUe  is 
therein  described  separately  both  by  number 
and  location,  and  by  the  number  of  feet  con- 
tained in  it ;  the  value  of  each  pile  is  given ; 
the  manner  in  which  each  is  stacked;  its 
relative  location  to  the  others  and  to  the  rail- 
road; and  each  one  is  described  as  consist- 
ing of  one  Inch  oak  boards.  How  could  prop- 
erty of  such  character  be  described  with  much 
more  particularity?  This  is  certainly  suffi- 
cient description.  The  purpose  of  descrip- 
tion in  the  pleading  required  to  be  given  of 
property,  in  an  action  of  detinue,  is  to  put 
the  defendant  upon  notice  of  what  he  is  ez* 
pected  to  defend,  and  also  for  the  purpose  of 
constituting  a  recovery  in  the  action,  if  a  re- 
covery be  bad,  a  bar  to  a  second  action  for 
the  same  property.  The  particularity  with 
which  it  should  be  described  depends,  of 
course,  on  the  nature  and  character  of  the 
property.  *'This  particularity,  however,  need 
not  extendf  to  every  matter  of  detail  and  need 
only  Include  enough  to  identify  them  either 
as  Individual  articles  or  as  a  number  of  things 
belonging  to  a  particular  class,  according  to 
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the  circumstanoet  of  eadi  parttcitlar  case." 
Staiyman'B  Pleading,  240.  See,  also,  Hogg's 
PI.  &  Pr.  S  1227 ;  Chitty'a  PL  &  Pr.  877,  378 ; 
O^ompson  v.  Pearce,  49  Ala.  210;  Foredice 
V.  Rinehart,  11  Or.  208,  8  Pac  285.  Testing 
tlie  declaration  by  the  rule  laid  down  In  these 
authorities,  we  think  tl^e  description  it  gives 
of  the  lumber  is  sufficient  The  verdict,  read 
in  the  light  of  the  description  given  in  the 
declaration,  is  also  sufficiently  descriptive  of 
the  property.  The  declaration  in  the  verdict 
does  not  vary  from  that  given  in  the  declara- 
tion, but  is  not  as  complete. 

The  court  erred  in  setting  aside  the  verdict 
and  granting  defendants  a  new  trial,  and  this 
action  of  the  court  will  be  reversed ;  and  this 
court  will  enter  such  an  order  as  the  lower 
court  should  have  entered,  which  will  be  to 
overrule  defendants*  motion  to  set  aside  the 
verdict  and  grant  them  a  new  trial,  and  will 
enter  Judgment  upon  the  verdict  in  favor  of 
the  plaintiff  against  the  defendants,  John  F. 
Ferrell  and  J.  E.  Peck,  Sr.,  for  the  lumber 
described  in  plaintiiTs  declaration,  if  it  is  to 
be  had,  and  if  not  to  be  had,  then  that  it  re- 
cover the  alternative  value  thereof,  together 
with  its  costs  expended  about  its  suit  in  the 
lower  court  and  in  this  court 


(67  W.  Va.  80) 

CONNOLLY  V.  BOLUNGSR. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  S,  1910.) 

(8yXlahu9  by  the  Court.) 

1.  Bbsach  of  Mabbiagb  ProiAse  (§  18*)  — 
PUSADiKO  —  Dates  of  Pkouise  and  KX- 

QUSST    FOB    PXBFOBMANCB— SUFFICISNCT    OF 
AlXBOATION. 

In  a  count  on  a  promise  to  marry  general- 
ly in  a  declaration  in  assumpsit  for  breach  of 
ute  contract,  the  dates  of  the  promise  and  re- 
quest for  performance  need  not  be  so  stated  as 
to  show  the  lapse  of  a  reasonable  time  between 
them  for  performance.  Being  immaterial  and 
merely  formal,  the  dates  may  be  laid  under  a 
videlicet,  and  the  proof  may  vary  therefrom. 

[Bd.  Note. — ^For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  §§  21-25;  Dec. 
Dig.  {  18.*] 

2.  Trial  (|  296*)— Instructiowb— Iwcompletb 
Charge  Cubed  by  Others. 

An  incomplete  instruction,  correct  as  far 
as  it  deals  with  its  subject-matter,  is  perfected 
bv  the  aiving  of  another  for  either  party,  sup- 
plying the  omitted  matter. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
rrfg.  K  705-715;    Dec.  Dig.  1  296.*] 

8.  Brbaoh  of  Mabbiagb  Pbomise  (§  2*)  — 
Rbquibitbs  of  thb  Contbaot— BXPBEBS  OB 

FOBICAI*    ElVOAOBMENT. 

Indefinite  and  indirect  conversation  be- 
tween the  plaintiff  and  defendant  in  an  action 
for  breach  of  a  promise  of  marriage,  capable 
of  being  interpreted  as  relating  to  marriage  and 
aided  by  a  course  of  oonduct  indicative  of  be- 
trothal, is  sufBclent  to  sustain  a  finding  of  the 
marriage  contract,  without  proof  of  an  express 
or  f6rmad  engagement. 

[Bd.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  i§  1-15 ;  Dec  Dig. 
«2.*3 


4.  Bbkach  or  Mabbiauk  Pboiosb  (i  84*)— Iic- 
MOBAL  CoNsiDEBATioN-— Question  fob  Jttrt, 

Proof  of  indulgence,  by  die  parties  to  a 
contract  of  marriage,  in  illicit  sexual  interccni^o 
at  the  time  and  place  of  the  making  of  tlie 
promise,  does  not  as  matter  of  law,  preclude  a 
verdict  in  an  action  fgr  breach  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  §  50;  Dec.  Dig. 
§  34.»] 

6.  Bbeaoh  of  Mabbiagb  Pbohisb  (S  ^*)— Im- 

MOBAL  CONSIDEBATION. 

Though  a  promise  of  marriage,  made  in  con- 
sideration of  the  allowance  of  illicit  sexual  in- 
tercourse^ is  void  for  illegality  and  immorality  of 
the  consideration,  what  the  consideration  was 
is  a  question  for  the  jury,  when  the  evidence 
concerning  it  is  inconclusive,  but  tends  to  prove 
mutual  promises  to  marry,  as  well  as  immoral 
conduct  at  or  abont  the  same  time. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  f  50;  Dec  Dig. 
I  34.»r 

6.  Bbeach  of  Mabuiaoe  PaoiasE  (S  15*)— Ac* 
CBUAL  OP  Action— Renunciation  of  Con- 

TBACT. 

Renunciation  of  a  contract  of  marriage  al' 
ters  the  status  of  the  parties  ipso  facto  and  a 
right  of  action  accrues  at  once. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Proxfiise,  Cent.  Dig.  f  17;  Dec.  Dig. 
8  15.»1 

7.  Bbeaoh  of  Maoibiage  Pbomisb  (§  13*)— Re- 
nunciation OF  CoNTBACT— Institution  of 
Action— Effect  of  Subsequent  Offeb  of 
Pbbfobmance. 

After  the  injured  party  in  such  case  has 
si^ified  intention  to  treat  the  contract  as  ter- 
minated, except  for  the  purposes  of  an  action 
for  damages  for  the  breach  thereof,  by  the  in- 
stitution of  such  an  action,  a  subsequent  offer 
of  performance  by  the  other  party  does  not  bar 
recovery. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  §  13;  Dec.  Dig. 
§  13.*] 

Error  to  Circuit  Court,  Ritchie  County. 

Action  by  Cora  0.  Connolly  against  M.  I«. 
Bollinger.  Judgment  f|»c  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

S.  A.  Powell,  Adams  &  Cooper,  and  R.  F. 
Kidd,  for  plaintiff  in  error.    R.  S.  Blair  and 

5.  O.  Pninty,  for  defendant  In  error. 

POFFENBAROER,  J.  The  first  error  as^ 
signed,  on  this  writ  is  the  overruling  of  the 
demurrer  to  the  declaration.  The  action  is 
for  breach  of  a  promise  to  marry,  and  the 
declaration,  containing  a  single  count,  sets 
up  a  promise  to  marry  generally  in  these 
words:     *^hat  heretofore,   to   wit,   on  the 

day  of  ,  1906,  at  the  county 

aforesaid,  in  consideration  that  the  plaintiff, 
being  then  and  there  sole  and  unmarried,  at 
the  special  instance  and  request  of  the  said 
defendant,  had  then  and  there  undertaken 
and  faithfully  promised  the  said  defendant 
to  marry  the  said  defendant,  he,  the  said  de- 
fendant, undertook  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  marry  the 
said  plaintiff."  This  is  followed  by  an  aver- 
ment of  the  plaintUTs  subseauent  singleness 
and  readiness  and  willingness  to  marry  the 


•yor  oth«r  oas«s  see  same  topic  and  secUoa  NUMBBR  in  Deo,  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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defendant,  and  a  request  that  the  defendant 
comply  with  his  promise,  after  the  lapse  of 
a  reasonable  time  from  the  date  of  the  mak- 
ing thereof.  The  time  of  the  request  is  aver- 
red to  have  been  the day  of  October, 

1906.  The  criticism  ds  'that  the  declaration 
falls  to  show  just  what  time  did  elapse  be- 
tween the  date  of  the  making  of  the  promise 
and  the  request,  or  between  the  date  of  the 
making  of  the  promise  and  that  of  the  in- 
stitution of  the  action,  so  that  the  court 
could  see  whether  or  not  it  was  reasonable. 
As  the  count  follows  the  form  given  in  2 
Chitty's  Pleading  (11th  Am.  Ed.)  p.  322a. 
and  the  particular  dates  are  not  material,  we 
think  the  position  taken  by  the  attorneys  for 
the  plaintiff  in  error  is  untenable.  The  aver- 
ment of  the  lapse  of  a  reasonable  time  is  one 
of  fact  and  would  be  suflaclent  to  cover  the 
alleged  defect,  if  it  constituted  a  ground  of 
demurrer,  in  the  absence  of  any  allegation 
curing  it.  What  is  a  reasonable  time,  under 
the  circumstances  of  any  particular  case,  Is 
generally  a  question  for  the  jury,  and,  there- 
fore, clearly  one  of  fact,  just  air  negligence  is 
a  question  of  fact  when  it  pertains  to  the 
manner  in  which  an  act  has  been  performed. 
In  an  action  for  negligence,  it  is  only  neces- 
sary to  state  the  instrument  or  means  by 
which  the  injury  was  effected  and  then  say 
the  act  was  negligently  done.  Bralley  v. 
Railway  Co.,  66  S.  E.  653.  In  the  case  of  a 
promise  of  marriage,  the  reasonableness  of 
the  time  within  which  the  promise  is  to  be 
performed  obviously  depends  upon  the  cir- 
cumstances of  the  particular  case.  A  reason- 
able time,  under  some  circumstances,  w^ould 
be  unreasonable  under  others  and  vice  versa. 
Hence,  sufficient  latitude  must  be  allowed  by 
the  declaration  to  let  in  all  the  facts,  and  the 
plaintiff  cannot  be  tied  down  to  the  allega- 
tion and  proof  of  particular  dates.  Such  a 
rule  would  prove  to  be  very  embarrassing  to 
the  plaintiff  without  any  corresponding  ad- 
vantage to  the  defendant,  other  than  that  of 
having  the  plaintiff  at  a  disadvantage.  It 
would  not  only  subserve  no  useful  purpose, 
but  would,  on  the  contrary,  work  injustice. 
Ordinarily,  the  date  of  the  contract  or  injury 
on  which  the  action  is  based  is  not  material. 
It  is  averred  simply  as  a  matter  of  form,  and 
we  think  cases  of  this  kind  fall  within  that 
general  rule.  Beck  with  v.  Mollohan,  2  W. 
Va.  477 ;  Tabb  v.  Gregory,  4  Call  (Va.)  225 ; 
1  Chltty  PI.  (11th  Am.  Ed.)  257;  Martin  v. 
Patton,  1  Lltt,  (Ky.)  234;  Prescott  v.  Guyler, 
32  111.  312.  The  further  contention  that  the 
promise  is  stated  by  way  of  recital  is  not 
borne  out  by  an  Inspection  of  the  declaration. 
The  allegation  Is  direct  and  positive  and  in 
the  usual  form. 

The  second  and  fifth  assignments  of  error 
relate  to  the  sufilciency  of  the  evidence  and 
the  validity  of  the  contract,  if  proven;,  one 
being  founded  on  the  refusal  of  the  court 
to  direct  a  verdict  for  the  defendant  and  the 
other  upon  its  refusal  to  set  aside  the  verdict 


for  $575.  The  charge  of  insufficiency  Is  that 
the  Intentions  of  the  parties  were  not  serious, 
and  of  invalidity,  that  the  promise  of  mar- 
riage was  made  in  consideration  of  the  allow- 
ance of  Illicit  sexual  intercourse.  The  plain- 
tiff herself  was  the  only  witness  who  testi- 
fied to  anything  material  in  the  case.  She 
detailed  her  relations  with  the  defendant, 
showing  that  he  had  waited  upon  her  for  a 
period  of  five  or  six  years,  during  the  course 
of  which  there  were  numerous  conversations 
concerning  their  marriage,  and  a  long  period 
of  Illicit  intercourse,  resulting  finally  in  her 
pregnancy  and  delivery  of  a  child,  followed 
by  an  absolute  breaking  off  of  relations  with 
her  on  his  part  She  says  he  promised  in 
October,  1903,  to  marry  her.  Prior  to  this 
promise  he  had  been  constant  in  his  atten- 
tion to  her,  since  the  year  1900  or  1901,  visit- 
ing her  every  two  weeks  and  sometimes 
every  week  and  more  than  once  a  week. 
When  cross-examined  as  to  the  conversation, 
respecting  marriage,  she  gave  the  time  and 
place  and  the  substance  of  what  he  said. 

As  it  is  urgently  insisted  that  their  con- 
versation did  not  necessarily  mean  marriage 
and  is  insufficient  to  support  a  finding  of  a 
promise  to  marry,  careful  consideration 
thereof  is  necessary.  She  stated  it  as  fol- 
lows: **A.  He  asked  me  if  I  wouldn't  come 
to  his  house  and  live  with  him ;  his  own  home 
and  live  with  him.  Q.  Well,  what  did  you 
tell  him?  A.  I  said  I  didn't  know;  I  told 
him  that  he  didn't  want  me,  and  he  said, 
*Yes,*  he  did,  and  just  let  it  go  that  way.  Q. 
Then  he  didn't  promise  to  marry  you  there, 
did  he?  A.  Then  after  a  bit  he  said  he 
would  like  to  have  me  out  to  his  place;  I 
told  him  I  didn't  know,  I  might  come  out 
there  some  of  these  days;  that  was  the  an- 
swer I  gave  him.  Q.  He  didn't  tell  you  he 
wanted  you  to  marry  him,  did  he?  A.  Yes, 
sir ;  he  did.  Q.  Didn't  you  just  say  he  asked 
you  if  you  would  come  to  his  house  and  stay 
there?  A.  He  meant  to  marry  me.  Q.  Well, 
you  didn't  tell  him  you  would  marry  him  on 
that  day,  did  you?  A.  Just  as  good  as  told 
him.  Q.  Now,  what  did  you  tell  him  that 
was  just  as  good  as  telling  him?  A.  That  I 
would  later  on.  Q.  What  did  Lee  say  to 
that?  A.  Said  he  wasn't  ready  to  get  mar- 
ried yet.  Q.  When  did  he  say  he  would  be 
ready?.  A.  He  didn't  say;  said  he  had  to 
build  a  house  and  have  his  well  drilled ;  said 
he  had  a  good  deal  of  work  yet  to  do.  Q. 
Did  you  tell  him  when  you  would  be  ready? 
A.  No,  sir;  I  didn't  tell  him,  because  I 
thought  we  could  when  he  got  ready.  Q. 
When  was  the  next  time  Lee  said  anything  to 
you  about  him  and  you  getting  married?  A. 
The  following  Sunday,  I  guess  it  was;  he 
was  out  to  our  place  again.  Q.  He  was  out 
to  your  place,  was  he?  A.  Out  at  father's; 
yes,  sir.  Q.  How  long  after  this  first  time 
he  promisied  to  marry  you?  A.  I  think  It  was 
the  next  Supday,  or  the  next  Sunday  a  week. 
Q.  Well,  what  did  Lee  say  to  you  at  that 
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time?  A.  He  asked  me  If  I  was  ready  to 
come  live  with  him  again.  Q.  And  you  told 
him  you  weren't  ready,  did  you?  A.  He  ^Id 
he  wasn't  ready  yet  Q.  How  does  it  come 
he  would  ask  you  if  you  were  ready  to  go 
home  with  him,  when  you  say  he  said  he 
wasn't  ready ;  how  do  you  explain  that?  A. 
In  a  joking  way,  I  suppose.  Q.  Oh,  just  in  a 
joking  way?  A.  Yes,  sir.  Q.  Did  you  so  con- 
sider it  at  the  time?  A.  I  didn't  consider 
that  he  wanted  to  take  me  just  at  the  time. 
Q.  You  considered  it  just  a  joke,  did  you? 
A.  I  considered  he  wanted  me  hereafter.  Q. 
At  that  time  you  just  considered  It  as  a  joke 
^is  that  right,  Miss  Ck>nnolly?  A.  I  consid- 
ered it  a  truth  that  he  wanted  me." 

That  it  was  competent  for  the  jury,  con- 
sidering this  conversation  in  connection  with 
the  previous  conduct  of  the  parties,  to  find 
mutual  promises  of  marriage,  each  in  con- 
sideration of  the  other,  we  have  not  the 
slightest  doubt,  nor  is  there  anything  in  the 
contention  that  the  reference  by  the  witness 
to  one  jocular  remark,  made  in  the  course 
of  their  conversation,  precludes  such  a  find- 
ing, since,  as  pointed  out  by  her  in  her  tes- 
timony, this  remark  related  to  a  particular 
time,  and  not  the  entire  subject  of  conversa- 
tion. The  interpretation  of  the  express  terms, 
used  by  the  parties,  was  peculiarly  within 
the  province  of  the  jury,  and  they  had  the 
undoubted  right,  if  they  deemed  it  necessary, 
to  summon  to  their  aid  the  previous,  con- 
temp<vaneous,  and  subsequent  conduct  of  the 
parties.  Tefft  v.  Marsh,  1  W.  Va.  88; 
Hoitt  V.  Moulton,  21  N.  H.  588;  Kelley  v. 
HIghfield,  15  Or.  277,  14  Pac.  744;  Wagen- 
seller  y.  Simmers,  97  Pa.  465;  Perkins  v. 
Hersey,  1  R.  I.  493;  Wells  y.  Padgett,  8 
Barb.  (N.  Y.)  323 ;  5  Cyc.  1012. 

Whether  the  promise  was  made  upon  an 
Immoral  consideration,  the  •  plaintilTs  con- 
sent to  sexual  intercourse,  was  also  a  ques- 
tion for  the  jury.  There  is  no  suggestion 
that  it  was  a  conditional  promise,  as,  for 
taistance,  to  marry  her  if  she  became  preg- 
nant In  the  decisions  we  have  examined 
a  good  many  cases  of  that  kind  have'  been 
disposed  of.  Nor  is  there  a  word  in  all  of 
the  platntifTs  testimony  which  says  he  prom- 
ised if  she  would  consent  to  intercourse. 
That  the  Immoral  conduct  entered  into  the 
matter  at  all  could  not  arise  otherwise  than 
by  way  of  inference  from  the  fact  that 
the  illicit  Intercourse  first  occurred  at  the 
time  and  place  at  which  the  promise  was 
made.  If  this  fact,  standing  alone,  would 
justify  the  inference,  it  is  not  to  be  consider- 
ed in  that  light,  because  the  witness'  tes- 
timony, fairly  construed,  is  to  the  effect  that 
mutual  promises  of  marriage  were  made, 
either  previously  or  coincidentally,  and  wheth- 
er the  defendant's  promise  was  made  in  con- 
sideration of  the  plaintiffs  promise  of  mar- 
riage, or  her  submission  to  intercourse,  or 
both,  were  questions  for  the  jury.  The  facts 
Ui  this  case  are  very  similar  to  those  in 


Burke  v.  Shaver,  92  Va;.  345,  23  S.  i:.  749, 
in  which  the  court  held  the  consideration 
of  the  promise  to  be  a  question  for  the  jury, 
but  reversed  the  judgment  because  of  the 
refusal  of  instructions  to  the  effect  that,  if 
the  promise  was  made  in  consideration  of 
illicit  intercourse,  it  was  invalid.  Inasmuch 
as  the  questions  before  the  court  in  that  case 
pertained  only  to  rulings  made  during  the 
course  of  the  trial,  such  as  the  giving  and 
refusing  of  instructions  and  the  admission 
and  rejection  of  evidence,  and  did  not  in- 
clude the  correctness  of  a  verdicts  rendered 
in  a  trial  properly  conducted  to  a  final  re- 
sult, it  may  not  be  a  precedent  for  the  con- 
clusion here  expressed;  but  we  have  no 
doubt  of  the  correctness  of  our  position. 
The  evidence  certainly  affords  latitude  for 
the  three  views  we  have  suggested,  and, 
this  being  true,  it  was  for  the  jury  to  say, 
which  of  them  accords  with  the  intent,  pur- 
pose, and  agreement  of  the  parties. 

Plaintiff's  instruction  No.  1  is  complained 
of  because  it  told  the  jury  that,  if  they  be- 
lieved from  the  evidence  and  circumstances 
in  the  case  there  was  a  valid  marriage  con- 
tract and  a  breach  thereof  by  the  defendant, 
they  must  find  for  the  plaintiff.  This  in- 
struction is  good  as  far  as  it  goes,  although 
it  does  not  define  a  marriage  contract,  nor 
state  the  elements  thereof  for  the  Informa- 
tion of  the  jury.  Incompleteness  is  the  only 
feature  that  can  be  urged  against  it  This 
was  supplied  in  instructions  Nos.  1  and  3, 
given  for  the  defendant,  telling  the  jury  that, 
in  order  to  warrant  a  yerdict  for  the  plain- 
tiff, they  must  find  she  had  proved,  by  a 
.preponderance  of  the  evidence,  a  mutual 
promise  to  marry  between  herself  and  the 
defendant,  and  that  she  could  not  recover 
if  they  should  find  the  promise  had  been 
made  in  consideration  of  illicit  intercourse 
on  the  part  of  the  plaintiff.  These  instruc- 
tions told  the  jury,  not  only  what  would 
constitute  a  valid  marriage  contract,  but  also 
what  would  inyalidate  the  contract,  if  made 
in  a  certain  way.  In  view  of  this,  a  ques- 
tion of  law  cannot  be  said  to  have  been 
submitted  to  the  jury.  That  an  incomplete 
instruction,  perfected  by  additional  instruc- 
tions, is  neither  improper  nor  cause  for  re- 
versal, is  too  well  settled  to  require  the  cita- 
tion of  authority. 

Having  obtained  from  the  plaintiff  an  ad- 
mission, in  her  evidence,  of  an  offer,  on  the 
part  of  the  defendant,  to  marry  her,  after 
the  institution  of  her  action,  the  defendant 
requested  an  instruction  to  the  effect  that, 
if  the  jury  believed  such  offer  had  been 
made  and  she  had  not  preyiously  signified 
her  intention  to  end  the  engagement,  there 
could  be  no  recovery,  except  for  costs.  An 
exception  was  taken  to  the  action  of  the 
court  in  refusing  this  instruction.  There  is 
proof  of  a  positive  and  emphatic  refusal 
by  the  defendant  to  marry  the  plaintiff, 
prior  to  the  institution  of  the  action.    It  was 
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an  absolute  repudiation  of  the  contract  Un- 
der all  the  authorities,  this  justified  the 
plaintiff  in  treating  It  as  having  been  violat- 
ed and  suing  for  damages  for  the  breach 
thereof.  Thereafter  she  could  elect  to  treat 
the  contract  as  still  subsisting  for  no  other 
purpose  than  to  afford  her  means  of  recov- 
ering damages  for  its  violation.  She  was  not 
bound  to  perform,  after  flat  refusal  of  per- 
formance on  his  part.  A  contract  of  mar- 
riage Is  peculiar  and  distinguishable  from 
contracts  in  general  in  this,  that  It  establish- 
es, at  once  and  before  the  consummation  of 
the  marriage,  a  relation  of  confidence  be- 
tween the  parties  and  alters  their  status. 
From  the  moment  the  contract  is  made, 
the  parties  are  betrothed.  The  breach  there- 
of, by  renunciation  or  repudiation,  ipso  facto 
destroys  the  relation  so  established,  alters 
the  situation  of  the  parties  and  virorks  In- 
jury. In  Frost  v.  Knight,  L.  R.  7  Ex.  Ill, 
Chief  Justice  Gockburn  said:  "Indeed,  the 
contract  of  marriage  appears  to  afford  a 
striking  Illustration  of  the  expediency  of 
holding-  that  an  action  may  be  maintained 
on  the  repudiation  of  a  contract  to  be  per- 
formed in  futuro.  On  such  a  contract  being 
entered  into,  not  only  does  a  right  to  its 
completion  arise  with  reference  to  domestic 
relations  and  possibly  pecuniary  advantages, 
as  also  to  the  social  status  accruing  on  mar- 
riage, but  a  new  status,  that  of  betrothment, 
at  once  arises  between  the  parties.  This  re- 
lation. It  is  true,  has  not,  by  the  law  of  Eng- 
land, the  same  important  consequences  which 
attached  to  it  by  the  canon  law  and  the 
law  of  many  other  countries.  Nevertheless, 
it  carries  with  it  consequences  of  the  utmost 
importance  to  the  parties.  Each  becomes 
bound  to  the  other;  neither  can,  consistent- 
ly with  such  a  relation,  enter  into  a  similar 
engagement  with  another  person;  each  has 
an  implied  right  to  have  this  relation  con- 
tinued till  the  contract  is  finally  accomplish- 
ed by  marriage.  To  the  woman,  more  espe- 
cially. It  is  all-important  that  the  relation 
shall  not  be  put  an  end  to.  Independently 
of  the  mental  pain  occasioned  by  the  abrupt 
termination  of  such  an  engagement,  the  fact 
of  its  existence,  if  followed  by  such  a  ter- 
mination, must  necessarily  operate  to  her 
serious  disadvantage.  During  its  continu- 
ance others  will  naturally  be  deterred  from 
approaching  her  with  matrimonial  inten- 
tions; nor  could  she  admit  of  such  ap- 
proaches, if  made;  while  the  breaking  off  of 
the  engagement  is  too  apt  to  cast  a  slur  upon 
one  who  has  been  thus  treated.  We  see^ 
therefore,  every  reason  for  applying  the  prin- 
ciple of  Hochster  v.  De  la  Tour,  2  E.  &  B. 
678,  to  such  a  case,  and  for  holding  the  con- 
tract, if  repudiated,  to  be  broken,  not  only 
in  its  present,  but  also  in  its  ultimate  obliga- 
tions and  consequences.  To  hold  that  the 
aggrieved  party  must  wait  till  the  time  fixed 
for  marrying  shall  have  arrived,  or  the  event 


on  which  it  Is  to  depend  shall  have  happen- 
ed, would  have  the  effect  of  aggravating 
the'  injury,,  by  preventing  the  party  from 
forming  any  oth^  union,  and  by  reason  of 
advancing  age  rendering  the  probability  of 
such  a  union  constantly  less."  It  is  also 
abundantly  established  that  a  subsequent 
offer  of  performance,  after  the  Injured  party 
has  signified  intention  to  terminate  it,  con- 
stitutes no  defense  to  an  action  for  the 
breach.  Kurtz  v.  Frank,  76  Ind.  604,  40  Am. 
Bep.  275;  Soughard  v.  Bexford,  6  Cow.  (N. 
Y.)  264;  Holloway  v.  Griffltff,  32  Iowa,  409, 
7  Am.  Bep.  206;  Wood  v.  Hagan,  13  Ky. 
Law  Bep.  173.  Some  of  these  csifieB  held 
that  such  an  offer,  after  action  has  been 
brought,  is  not  ground  for  mitigation  of  the 
damages. 

We  think  the  institution  of  the  plaintiff's 
action,  nearly  a  year  before  the  defendant's 
offer  of  marriage  was  made,  sufficiently  man- 
ifested intent,  on  her  part,  to  consider  the 
contract  terminated,  in  respect  to  perform- 
ance, and,  therefore,  that  it  constituted  no 
defense.  There  is  no  merit  in  the  conten- 
tion that  he  may  have  thought  a  reasonable 
time  had  not  elapsed  until  the  date  of  this 
offer.  Before  the  action  was  commenced, 
he  had  completely  renounced  the  contract, 
saying  he  would  not  marry  her  at  all,  and 
as  she  had  accepted  the  issue,  thus  tendered, 
and  sued  him,  his  subsequent  offer,  viewed 
most  favorably,  was  nothing  more  than  an 
attempt  to  effect  a  compromise  or  an  accord 
and  satisfaction.  In  refusing  her  request,  he 
had  said  nothing  about  time  or  any  other 
condition. 

Perceiving  no  error  in  the  Judgment,  we 
afi^m  it 


(S7  W.  Va.  20) 
KUNST  V.  CITY  OF  GBAFTON. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  8,  1910.) 

(Syllabus  hy  the  Court.) 

1.    EJmINENT   EtoMAIN    (§    n2*)— CONSTRUCTINO 

Streets— Casting  Collected  Subface  Wa- 
ter Oil  Abxtttinq  Pbopertt. 

Where  In  constructing  a  new  street  a  mu- 
nicipal corporation  collects  the  surface  water 
in  holes  left  in  the  street  opposite  an  abutting 
lot,  and  because  of  the  soft  and  porons  condi- 
tion of  the  soil  the  water  so  collected  is  caused 
to  flow  in  and  under  the  same,  causing  tbe  soil 
thereof  to  slip  and  to  destroy  the  ouildines 
thereon,  such  municipal  corporation  is  liable  in 
damages  to  the  owner  of  sach  lot  for  the  con- 
sequential injuries  sustained,  as  for  collecting 
such  surface  waters  in  drains  or  gutters  and 
casting  them  in  a  body  thereon. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  S  299;    Dec.  Dig.  §  112.*] 

2.  EJminent  Domain  (§  112 ♦)— Constructing 

Streets— Injuries  to  Abutting  Property, 

If  in  sa  constructing  and  grading  one  of  its 

streets  on   a  hillside,   a  municipal  corporation 

build  an  embankment  in  front  of  an  abutting 


•For  other  cases  see  same  topic  and  eectioii  NUMBER  In  Dec.  &  Am.  Di^s.  1907  to  date,  ft  Reporter  I&deoEep 
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lot  and  thereby  fncveases  tin  lateral  preware  | 
thereon,  which,  combined  with  the  increased  flow 
of  the  surface  water,  caused  by  such  street  im- 
provement, or  by  the  water  collected  in  holes 
or  in  drains  or  gutters  and  cast  in  a  body  on 
soch  lot,  causes  such  lot  to  slip  and  to  destroy 
the  buildings  thereon,  such  corporation  is  liable 
in  damages  to  such  lot  owner  for  the  consequen- 
tial injuries  to  his  property. 

[M,  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  fi  299;    Dec.  Dig.  §  112.*] 

3.  Appeal  and  'Erbor  0§  1060*)— Keview— Er- 
.  BONEOU8  Instructions. 

An  instruction  to  the  jury,  covering  a  case 
not  presented  by  the  pleadings,  though  there  be 
evidence  on  the  subject  covered  the'feby,  is  er- 
roneous, and  unless  it  clearly  appears  that  the 
rights  of  the  party  complaining  nave  not  been 
injuriously  affected  thereby,  the  giving  of  such 
an  instruction  will  constitute  reversible  error. 
[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §  4220;   Dec  Dig.  §  1066.*] 

4.  Evidence  (|  493*)— Opinion   Evidence- 
Inferences  FROM  Facts. 

Though  opinion  evidence  as  a  general  rule 
is  not  admissible,  still  when  the  facts  are  such, 
that  it  is  manifestly  impossible  to  present  them 
to  the  jury  with  the  same  force  and  clearness  as 
they  appeared  to  the  observer,  then  opinion  is 
admissible  as  to  the  conclusions  and  inferences 
to  be  drawn  therefrom. 

[Ed.  Note.— For  Other  cases,  see  Evidence, 
Cent  Dig.  §  2276;  Dec.  Dig.  «  493.*] 

Error  to  Gircnlt  Court,  Taylor  C6nn1y. 

Action  by  Charles  F.  W.  Ktinst  against  the 
City  of  Graffton.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  new 
trial  awarded. 

Chas.  P.  Guard  and  O.  W.  Ford,  for  plain- 
tiff in  error.  A.  W.  Burdett  and  Warder  &• 
Robiusou,  for  defendant  in  error. 

HIIjLER,  J.  A  clear  statement  of  the 
cause  of  action  is  rendered  necessary  to  a 
proper  nnderstanding  of  our  decision  on  the 
points  of  error  presented.  Plaintiff  alleges 
that  being  the  owner  of  a  lot  on  Front  Street 
in  the  City  of  Grafton,  running  back  and  up 
a  gentle  slope  to  a  steeper  hillside  and  con- 
nected with  the  surface  of  his  lot  by  a  nat- 
ural and  unbrok^i  surface  and  by  natural 
and  unbroken  strata,  and  upon  which  lot 
there  was  situated  a  two  story  frame  dwell- 
ing house,  of  great  value,  and  which,  prior 
to  the  grievances  complained  of,  was  occu- 
pied by  a  tenant,  and  yielding  plaintiff  sub- 
stantial and  remunerative  rents,  the  defend- 
ant undertook  to  and  did  grade  and  con- 
struct a  certain  new  street  across  said  hill- 
side inmiediately  back  of  said  lot,  and  dug 
into  said  hillside  to  a  great  depth,  the  en- 
tire width  of  said  lot  and  in  close  proximity 
to  the  back  line  thereof,  in  both  directions, 
and  rising  quite  precipitously  to  the  west  for 
a  long  distance,  and  so  as  to  collect  in  said 
roadway  and  its  gutters  the  surface  waters 
from  a  great  territory  not  theretofore  drain- 
ing to  plaintifTs  lot:  and  did  thereby  un- 
lawfully and  wrongfully,  and  without  the 
consent  of  plaintiff,  throw  said  surface  wa- 


ter, so  collected,  in  a  mass  or  body  wholly 
upon  his  lot;  and  did  also  dump,  unload, 
place  and  pile  cartloads  of  timber,  earth, 
stone  and  gravel  thereon  and  extended  the 
embankment  or  grade  of  said  new  street,  of 
great  weight,  into  plaintiff's  lot,  so  as  to  not 
only  break  the  surfnce  or  strata  that  there- 
tofore held  and  sustained  plaintiff's  lot  on 
said  hillRide,  but  so  as  to  cast  the  great 
weight  of  the  whole  of  said  embankment  up- 
on the  rear  of  said  lot,  at  the  place  where 
said  new  road  or  street  collected  said  sur- 
face water  in  a  mass  or  body,  as  aforesaid, 
and  whereby  the  water  so  collected  and  cast 
in  a  mass  or  body  thereon,  as  aforesaid,  per- 
colated, soaked  and  flowed,  not  only  on  the 
surface  but  under  the  earth  and  strata  of 
said  lot,  from  the  rear  line  thereof  to  said 
Front  Street,  and  into  and  under  said  dwell- 
ing house  and  cellar,  and  that  by  reason 
thereof  and  of  the  great  weight  of  said  em- 
bankment upon  and  in  the  rear  of  said  lot, 
the  upper  or  elevated  portion  thereof,  from 
rear  to  near  the  front,  was  made  to  loosen, 
slip,  slide  and  change  its  natural  lay  and  lo- 
cation and  to  carry  with  it  said  dwelling 
house,  and  to  cause  said  house  to  fall,  and 
to  become  wholly  untenantable  and  absolute- 
ly worthless,  and  to  be  continuously  wet, 
damp,  slipping  and  sliding,  and  wholly  unfit 
for  occupancy,  as  aforesaid,  or  for  any  other 
purpose,  and  whereby  the  plaintiff  has  been 
wholly  deprived  of  the  use  of  said  lot  and 
dwelling  house,  and  hindered  and  prevented 
from  enjoying  the  same  to  any  extent,  and 
that  the  rental  and  market  value  thereof  has 
been  greatly  diminished,  destroyed  and  ruin- 
ed, and  the  plaintiff  otherwise  greatly  dam- 
aged. 

The  theory  upon  which  the  case  was  made 
up  and  tried  below,  was  that  the  damages 
sustained  were  in  consequence,  either,  (1)  of 
the  alleged  wrongful  and  unlawful  collection 
of  the  surface  waters  and  casting  them  in 
a  mass  or  body  upon  plaintiff's  lot;  or  (2) 
of  the  increased  lateral  pressure  on  the  soil 
thereof  by  the  building  of  the  embankment 
thereon,  or  in  the  street  opposite  thereto, 
as  alleged ;  or  (3)  in  consequence  of  the  com- 
bined force  and  action  of  the  first  two  causes 
of  injury, 

Upon  the  trial  below  there  was  a  verdict 
and  judgment  for  plaintiff  for  $362.50,  to 
which  judgment,  upon  the  petition  of  defend- 
ant, a  writ  of  error  was  awarded  by  this 
court. 

The  action  of  the  court  below  in  overrul- 
ing the  demurrer  to  the  declaration,  assigned 
as  error  in  the  petition,  is  not  argued  or  ap- 
parently relied  on  here.  We  are  of  opinion 
that  the  declaration  states  a  good  cause  of 
action. 

The  action  of  the  court  below  in  overrul- 
ing defendant's  motion  to  continue  the  case 
is  apparently  relied  on  as  error. "  The  grounds 
of  the  motion  were,  absence  of  two  witnesses. 


•For  otlier  cases  see  same  topic  and  section  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


76 


67  SOUTHEASTEBN  RlSPORTEB. 


(W.  Va. 


One  of  these  appeared  and  was  examined. 
As  to  the  other,  the  plaintiff  proposed  that 
his  testimony  given  on  a  former  trial  and 
taken  down  by  the  stenographer  might  be 
read  in  evidence  on  the  second  trial.  Wheire- 
fore  we  find  no  abuse  of  the  discretion  of 
the  court  In  refusing  to  continue  the  case. 

The  other  errors  assigned  relate  to  the  giv- 
ing and  refusing  of  instructions,  the  alleged 
admission  of  improper  evidence,  and  the  re- 
fusal of  the  court  to  set  aside  the  verdict  and 
award  the  defendant  a  new  trial. 

Plaintiff's  first  Instruction,  given,  was  ex- 
cepted to.  It  told  the  jury  In  substance 
that  if  they  believed  from  the  evidence  that 
defendant  In  making,  grading  and  construct- 
ing the  new  street  or  road  In  the  rear  of 
plain tiflTs  lot  collected  the  surface  water  and 
caused  it  to  i)ercolate,  soak  and  flow  In  a 
mass  or  body  thereon,  and  so  as  to  cause 
said  lot  to  become  marshy  and  slippery ;  and 
did  dump,  unload,  place  and  pile  timber,  earth, 
stone  and  gravel  thereon,  and  constructed 
an  embankment  thereon,  so  as  to  cause  said 
lot  to  slip,  slide  and  change  its  natural  lay 
and  location,  all  without  the  consent  of  plain- 
tiff, and  thereby  destroying,  damaging  and 
ruining  the  rental  and  market  value  of  said 
lot  and  the  house  thereon,  they  must  find  a 
verdict  for  plaintiff  and  fix  his  damages  at 
the  amount  which  the  same  had  been  de- 
teriorated or  lessened  In  value  by  the  action 
of  defendant.  This  instruction  assumes  that 
the  embankment  was  built  upon  the  plain- 
tlflPs  lot.  The  evidence  is  conflicting  as  to 
whether  the  embankment  encroached  upon 
plaintiff's  lot ;  but  it  is  conclusive  that  either 
by  the  action  of  the  water,  or  the  weight  of 
the  structure,  or  both  combined,  a  great 
portion  of  this  embankment,  at  or  about  the 
time  of  the  Injuries  complained  of,  was  caus- 
ed to  slip  down  and  encroach  upon  plain- 
tiflPs  lot.  The  theory  of  the  instruction  is 
that  the  damages  were  In  consequence  of 
the  combined  action  of  the  water  and  the 
Increased  lateral  pressure  of  the  embank- 
ment. In  this  respect  this  Instruction  dif- 
fers from  defendant's  Instruction  number  4, 
refused,  and  we  think  properly  refused,  for 
while  It  would  have  rightly  told  the  jury 
that  plaintiff  could  not  recover  for  the  In- 
juries sustained  by  the  change  In  the  natural 
flow  of  the  surface  waters,  by  the  grading 
and  construction  of  the  street,  unless  cast 
In  a  body  upon  plalntlfTs  lot,  It  would  have 
also  told  them  that  he  could  not  recover  for 
Injuries  thereto  by  the  making  or  extension 
of  said  embankment  upon  or  opposite  to  said 
lot,  or  by  any  or  all  of  such  causes  combined. 
It  Is  proper,  therefore,  to  consider  these  In- 
structions together,  Involving  as  they  do  the 
question  whether  plaintiff  can  recover  for 
damages  to  his  lot  from  the  Increased  lat- 
eral pressure  of  said  embankment 

The  only  objection  urged  to  plaintiff's  flrst 
instruction  is,  that  there  is  no  evidence  show- 
ing that  the  surface  waters  were  collected 
and  caused  to  flow  In  a  mass  or  bod^*  upon 


his  lot.  The  evidence  relied  upon  la  mainly 
that  of  the  witness  Jackson,  who  test! fled 
that  In  digging  and  excavating  big  holes  were 
left  In  the  road,  and  the  water  coming  down 
off  the  hill  settled  in  these  holes  and  flowed 
down  through  the  openings  In  the  stone,  and 
that  in  this  way  they  were  collected  In  a 
body  and  cast  upon  or  under  the  surface  of 
plaintlflTs  lot.  The  testimony  of  other  wit- 
nesses also  tends  to  support  this  witness  as 
to  this  fact.  It  Is  earnestly  Insisted,  how<« 
ever,  that  this  evidence  does  not  bring  the 
case  within  the  rule  of  Jordan  v.  Benwood, 

42  W.  Va.  312,  26  S.  B.  266,  36  L.  R.  A.  519, 
57  Am.  St.  Rep.  859,  and  Clay  v.  St.  Albans, 

43  W.  Va.  539,  27  S.  E.  368,  64  Am.  St  Rep. 
883.  The  evidence  does  not  show  that  the 
water  thus  collected  In  holes  was  otherwise 
collected  and  cast  In  a  body  upon  plaintiff's 
lot,  but  It  leaves  little  or  no  room  to  doubt 
that  these  surface  waters  thus  collected  In 
the  holes  did  seep  and  flow  down  through, 
under  and  over  plaintiff's  lot,  so  as  to  cause 
or  contribute  to  the  slipping  and  sliding 
thereof  and  to  the  destruction  of  his  dwell- 
ing house  thereon.  Witnesses  say  that  the 
soil  on  plaintiff's  lot  was  of  a  soap  stone 
character,  was  open  and  porous  so  as  to  al- 
low the  water  to  soak,  percolate  and  flow 
freely  In  and  under  the  same.  Did  not  the 
collection  of  these  surface  waters  In  these 
holes  In  this  way,  and  under  the  facts  and 
circumstances  shown  In  evidence,  amount  to 
a  collection  and  casting  of  the  sam.e  In  a 
mass  or  body  upon  the  plaintiff's  lot?  They 
were  not  allowed  to  flow  freely  over  the  sur- 
face as  but  for  these  holes  they  naturally 
would  have  done.  True  they  did  not  flow  in 
open  drains  or  gutters  through  plaintiff's  lot 
but  by  these  unnatural  means  were  made  to 
flow  In  and  under  the  same  so  as  to  do  dam- 
age to  the  plaintiff.  We  think  upon  these 
facts  the  instruction  justified  by  the  authori- 
ties cited. 

The  next  question  is.  Is  the  defendant  as 
assumed  in  plaintiff's  Instruction  number  1, 
and  negatived  In  defendant's  instruction 
number  4,  rejected,  liable  for  damages  due 
to  the  Increased  lateral  pressure  of  the  em- 
bankment? Assuming  that  the  embankment 
was  orlginaUy  built  upon  the  street,  and  did 
not  then  encroach  upon  plaintiff's  lot,  would 
not  defendant  nevertheless  be  liable  for  dam- 
ages Incurred  by  plaintiff  as  the  result  of  the 
increased  lateral  pressure  upon  his  hillside 
lot?    We  think  it  would. 

Undoubtedly  a  municipal  corporation  has 
the  right  to  Improve  its  streets,  and  to  raise 
and  lower  the  grades  thereof;  but  if  In  do- 
ing so  it  do  damage  to  an  abutting  lot  own- 
er It  is  liable.  Under  our  law  private  prop- 
erty cannot  be  taken  or  damaged  for  public 
use  without  just  compensation.  The  right 
to  lateral  support  applies  only  to  land  In  Its 
natural  state.  Stevenson  v.  Wallace,  27 
Grat  (Va.)  77;  Tunstall  v.  Christian,  80  Va 
1,  56  Am.  Rep.  581.  These  and  other  au- 
thorities haid  that  an  adjoining  owner  is  not 
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entitled  to  lateral  support  for  buildings  or 
other  artificial  structures.  But  does  this  rule 
apply  to  the  public  In  general,  or  to  a  mu- 
nicipal corporation  authorized  to  build,  im- 
prove Lnd  grade  the  public  roads  and 
streets?  18  Am.  &  Eng.  Ency.  Law,  544,  on 
the  authority  of  some  New  York  cases,  says: 
•*The  right  to  support  exists  not  only  for  the 
highway  in  its  natural  state,  but  also  for  the 
highway  when  so  Improved  as  to  increase 
the  lateral  pressure,  the  doctrine  controlling 
the  rights  of  adjoining  landowners  in  this 
respect  having  no  application  to  the  case  of 
a  highway."  In  Milburn  v.  Fowler,  27  Hun 
(N.  Y.)  568,  one  of  the  cases  referred  to,  Cul- 
len.  Judge,  says:  "It  is  claimed  that  there 
is  no  right  of  lateral  support  for  the  street 
unless  it  is  alleged  and  shown  that  the  high- 
way is  in  its  natural  state  and  free  from 
8u£>erincumbent  earth  which  may  increase 
the  lateral  pressure."  But,  says  he:  '*This 
doctrine,  which,  in  the  absence  of  any  stat- 
utory regulations,  controls  the  relative  rights 
between  adjacent  owners,  has  no  application 
to  the  case  of  a  highway."  In  Finegan  v. 
Eckerson,  82  App.  Div.  233,  52  N.  Y.  Supp. 
993,  one  point  of  the  syllabus  is:  '*So  far  as 
the  lateral  support  of  the  soil,  in  its  natural 
state,  without  the  burden  of  any  buildings 
upon  it,  is  concerned,  the  occupant  of  land 
is  entitled  to  protection  by  injunction,  but 
this  rule  does  not  apply,  in  the  absence  of 
statutory  regulation,  to  the  case  of  buildings 
upon  land  contiguous  to  that  upon  which  an 
esxcavation  is  being  made."  Other  New  York 
cases  referred  to  in  this  decision  are  perti- 
nent It  will  be  noted,  however,  that  both 
of  these  cases  say,  "in  the  absence  of  any 
statutory  regulation."  In  New  York  dam- 
ages are  not  given  for  injury  to  private  prop- 
erty for  public  purposes,  unless  the  property 
or  some  portion  of  it  be  actually  taken.  But 
even  in  that  jurisdiction  consequential  in- 
juries resulting  in  damage,  owing  to  the 
hardship  of  the  rule  in  that  state,  have  fre- 
quently been  construed  to  be  a  taking  of  the 
property  within  the  meaning  of  the  New 
York  law.  Under  our  constitution  we  have 
no  such  difSculties  to  overcome.  Section  9 
of  the  BUI  of  Rights  (Code  1906,  p.  1)  is  that: 
"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use,  without  just  compensa- 
tion." While  in  Jordan  v.  Ben  wood,  supra 
(42  W.  Va.]  at  pages  319,  320  [26  S.  E.  266, 
36  L.  R.  A.  519,  57  Am.  St  Rep.  859],  Judge 
Brannon  expressed  the  opinion  that  this 
clause  of  our  constitution  would  not  render 
a  municipality  liable .  for  consequential  dam- 
ages in  diverting  the  course  of  surface  wa- 
ters so  long  as  they  continued  to  flow  as 
surface  waters  and  not  in  gutters  or  drains, 
and  by  being  cast  in  a  mass  or  body  upon  ad- 
joining lands,  no  more  than  an  individual 
would  be  liable  therefor,  yet  that  this  pro- 
vision of  the  constitution  was  intended  to 
make  the  public  equally  liable  with  an  in- 
dividual for  doing  injury  to  the  adjoining 
land  of  a  citizen,  as  for  instance,  *'by  em- 


bankment rendering  access  to  it  -dangerous 
or  inconvenient"  We  think  this  doctrine 
supported  by  Elliott  on  Roads  &  Streets,  sec- 
tions 494  to  499,  inclusive.  In  section  495, 
this  writer  says:  "It  is  not  difficult  to  con- 
ceive cases  where  ordinary  care  would  re- 
quire the  construction  of  a  wall,  or  other  pro- 
tection, to  prevent  injury  to  adjoining  prop- 
erty, and  in  such  cases  it  should  be  built, 
or  the  city  be  compelled  to  make  compensa- 
tion for  the  loss,  actually  sustained  from 
the  failure  to  suitably  protect  the  adjoining 
property  from  injury." 

Our  conclusion,  therefore,  is  that  plain- 
tilTs  instruction  number  one  is  good,  and 
was  properly  given,  and  that  defendant's 
number  four,  rejected,  was  properly  rejected. 
The  latter  implied  that  defendant  would  not 
be  liable  for  damages  due  to  the  making  or 
extension  of  the  embankment 

Plaintiff's  instruction  number  2,  given,  and 
complained  of,  told  the  jury  that  if  they  be- 
lieved from  the  evidence  that  defendant  did 
not  use  due  diligence  in  pushing  to  comple- 
tion the  work  of  grading  the  new  street  in 
the  rear  of  plaintiff's  lot  but  was  negligent 
therein,  so  that  the  delay  in  completing  the 
worl^  caused  the  injury  complained  of  they 
must  find  for  the  plaintiff.  We  think  this 
instruction  erroneous.  The  error  is  practi- 
cally conceded,  but  it  is  insisted  it  was  harm- 
less. It  was  erroneous,  if  for  no  other  rea- 
son, because  the  declaration  contains  no  al- 
legation of  delay  in  the  completion  of  the 
work  or  of  Injury  to  the  plaintiff's  lot  in 
consequence  thereof.  There  is  evidence  show- 
ing and  tending  to  show  that  the  work  was 
suspended  for  a  time,  during  the  winter 
months,  on  account  of  bad  weatheri  and  waa 
not  resumed  until  in  the  early  spring.  In 
the  meantime,  however,  the  damage  was 
done  to  plaintiff's  lot.  Conceding  that  the 
evidence  may.  have  been  sufliclent  to  support, 
the  theory  of  the  instruction,  not  advanced 
by  the  declaration,  could  it  be  made  the  basis 
of  recovery?  The  rule  is  that  an  instruc-. 
tion  should  not  be  given  upon  a  question  not 
raised  by  the  pleadings.  Burr  v.  Brown,  5 
W.  Va.  241 ;  Henry  v.  Davis,  7  W.  Va.  715 ; 
Barber  v.  Fire  Ins.  Co.,  16  W.  Va.  658,  37 
Am.  Rep.  800.  It  is  argued,  however,  upon 
the  authority  of  Hunter  v.  Jones,  6  Rand. 
( Va.)  541 ;  Beaty  v.  B.  R.  Co.,  6  W.  Va.  388 ; 
Clay  V.  Robinson,  7  W.  Va.  349;  Sheppard  v. 
Ins.  Co.,  21  W.  Va.  368,  394 ;  State  v.  Poin- 
dexter,  23  W.  Va.  805;  McDonald  v.  Cole, 
46  W.  Va.  186,  32  S.  B.  1033 ;  Kerr  v.  Luns- 
fprd,  31  W.  Va.  660,  8  S.  E.  493,  2  L.  R.  A. 
668,  and  Carrico  v.  W.  Va.  Cent  &  P.  Ry. 
Co.,  39  W.  Va.  86,  19  S.  E.  571,  24  L.  R.  A. 
50,  and  other  cases,  that  though  an  errone- 
ous instruction  be  given  if  it  contains  a  mere 
abstract  proposition  or  it  be  manifest  that 
the  complaining  party  has  not  been  preju- 
diced thereby  it  will  not  be  ground  for  re- 
versal. In  this  case,  'however,  we  cannot 
see  that  the  defendant  was  not  prejudiced  by 
this  instruction.     Evidence   was  offered   by 
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plaintiff  showing  delay  In  the  completton  of 
the  work,  but  the  Jury  were  told  by  this 
instruction,  that  If  they  found  due  diligence 
was  not  used  and  there  was  negligence  in 
completing  the  work,  and  that  the  delay 
caused  injury  to  the  plaintiff,  not  that  they 
might,  but  that  they  must  find  a  verdict  for 
the  plaintiff.  None  of  the  authorities  relied 
upon  will  relieve  an  instruction  from  the 
quality  of  reversible  error  when  it  covers  a 
case  not  made  by  the  pleadings.  For  in- 
stance, in  Beaty  v.  R.  R.  Ck).,  supra,  relied 
upon,  it  is  said,  referring  to  the  instruction 
under  consideration:  "It  is  not  perceived, 
therefore,  that  the  plaintiff  could  have  been 
injured  by  the  instructions,  as  upon  the  evi- 
dence presented  in  his  bill  of  exceptions,  and 
the  pleadings  in  the  cause,  the  plaintiff  still 
had  a  right  to  recover  for  that  kind  of  dam- 
age brought  to  the  notice  of  the  Jury,  and 
for  which  this  action  could  be  maintained." 
Defendant  complains  of  the  rejection  of  its 
instructions  numbered  5  and  0.  No.  5  would 
have  said  to  the  Jury  that  even  though  de- 
fendant merely  caused  a  change  In  the  flow  of 
the  surface  water  incident  to  the  proper  work 
of  improving  and  opening  said  street,  defend- 
ant would  not  be  liable  for  injury  to  plain- 
tiff's lot  caused  thereby,  if  the  water  still 
spread  out  as  surface  water  usually  does. 
No.  6  would  have  prc^ounded  the  proposition 
that  if  the  work  of  making  and  construct- 
ing said  street  and  embankment  was  not  neg- 
ligently done,  and  whereby  the  course  of  the 
surface  water  was  changed,  yet  if  said  water 
still  spread  out  over  the  surface  of  plaintiffs 
lot,  or  soaked  into  or  percolated  through  the 
soil  and  was  not  i>y  such  change  made  to  run 
in  destructive  currents  plowing  drains  or 
courses  through  the  soil,  washing  away  the 
property  of  plaintiff,  the  defendant  would 
not  be  liable  for  damages  on  account  of  the 
water  being  so  changed.  These  instructions 
are  both  predicated  upon  the  principles  an- 
nounced in  Clay  v.  St  Albans,  and  Jordan  v. 
Benwood,  supra.  But  the  case  we  'have  here, 
in  at  least  one  essential  feature,  is  not  like 
those  cases.  In  this  case  we  have  the  fact 
proven  that  the  surface  water  was  collected 
in  holes  in  the  street  opposite  plaintiff's  lot 
as  already  shown,  a  fact  Ignored  in  both  these 
instructlonB,  and  besides  we  have  the  added 
cause  of  injury,  the  increased  lateral  pres- 
sure of  the  embankment  in  the  street  oppo- 
site plaintifTs  lot,  co-operating  with  the  first 
While  the  general  propositions  stated  in  the 
instructions  may  be  true,  they  are  not  ap- 
plicable to  the  case  in  hand:  First  for  ignor- 
ing the  fact  that  the  water  was  collected  in 
holes,  and  from  there  turned  into  plalntlfTs 
lot  practically  in  a  body ;  second,  for  ignor- 
ing the  element  of  damages  due  to  the  em- 
bankment ;  and  tliird,  because  if  the  increas- 
ed flow  of  the  surface  water  thereon  caused 
by  the  Improvement  of  the  street,  rendered 
plaintiff's  lot  less  able  to  withstand  the  in- 
creased lateral  pressure  of  said  embankment 
and  thereby  contributed  to  the  injuries  to 


his  proi)erty,  as  the  evidence  tends  to  show. 
It  was  not  strictly  proper  to  tell  the  Jury,  as* 
these  Instructions  would  have  done,  that  de> 
fendant  was  not  liable  for  injury  due  to  the 
surface  water  thus  turned  upon  plaintiffs 
lot.  They  were  both  properly  rejected  for 
these  reasons. 

Defendant's  instruction  number  3,  as  pro- 
posed was  refused.  But  the  court  modified 
It  by  adding  the  words  in  Italics,  and  as  mod- 
ified gave  it  to  the  Jury,  as  follows:  "The 
court  instructs  the  Jury  that  the  City  of 
Grafton  had  the  right  to  make,  grade,  and 
open  said  street  upon  Its  own  land,  and  if 
said  city  did  so  make,  grade  and  open  said 
Barrett  Street  and  thereby  cause  the  surface 
water  to  increase  in  quantity  upon  plaintiff's 
said  lot,  still  the  said  city  is  not  liable  for 
damage  done  by  said  water,  unless  said  wa- 
ter was  cast  upon  said  lot  in  a  mass  or  body,. 
or  in  such  mariner  as  to  cause  the  injury  com- 
plained  of.**  The  refusal  of  the  court  to  give 
the  .instruction  as  proposed,  and  in  modify- 
ing it  and  giving  it  as  modified  is  excepted 
to.  As  originally  proposed  we  think  this  in- 
struction bad,  for  the  reasons  given  respecting- 
said  instructions  numbered  5  and  6,  and 
should  have  been  rejected.  But  did  the  modi- 
fication cure  it?  It  is  likely  the  court  intend- 
ed that  the  amendment  should  apply  to  the 
fact  that  water  was  collected  in  holes  op- 
posite plaintiffs  lot,  and  that  the  increased 
flow  of  the  surface  water  thereon  had  ren- 
dered it  less  able  to  withstand  the  increased 
lateral  pressure  of  the  embankment  If  so^ 
and  the  Jury  so  understood  It  the  Instruc- 
tion might  not  be  objectionable.  But  we 
think  it  doubtful  whether  they  so  interpret- 
ed the  Instruction,  and  that  the  instructioi> 
should  have  been  so  drawn  as  to  have  left  no 
room  for  misunderstanding. 

Bills  of  exceptions  numbered  9,  10,  11,  12, 
18  and  14,  relate  to  certain  so  called  opinion 
evidence  of  witnesses,  as  to  what  caused  the 
slip  on  plaintiffs  lot,  and  whether  when  slips 
do  occur  they  usually  occur  above  or  below 
where  the  excavation  takes  place.  All  t3iese 
witnesses,  after  detailing  as  well  as  they 
could,  the  facts,  and  the  appearances  of  the 
property  viewed  at  or  about  the  time  of  the 
injuries,  were  permitted  to  give  their  impres- 
sions or  opinions  as  to  the  real  cause  of  the 
slipping.  It  is  claimed  this  was  error,  callin^r 
for  reversal,  and  the  rule  announced  In  points 
5  and  6  of  the  syllabus  in  Overby  v.  C.  &  O. 
Ry.  Co.,  37  W.  Va.  525,  16  S.  B.  813,  is  relied 
on,  namely:  "5.  If  the  facts  in  a  case  can  be 
placed  before  a  Jury,  and  they  are  of  such  a 
nature  that  Jurors  generally  are  Just  as  com- 
petent to  form  opinions  in  reference  to  them 
and  draw  Inferences  from  them  as  witnesses, 
then  the  opinion  of  experts  can  not  be  received 
in  evidence  as  to  such  facts."  **6.  The  opinion 
of  a  witness,  who  neither  knows  nor  can  know 
more  about  the  subject-matter  than  the  Jury, 
and  who  must  draw  his  deductions  from  facts 
already  in  the  possession  of  the  Jury,  Is  not 
admlssibla"    But  these  rules,  though  applies- 
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Me  to  that  case,  hare  little  if  any  ai^pllca- 
tlon  liera  It  will  be  noticed  that  these  rules 
are  limited  to  cases  where  all  the  facts  can 
be  placed  before  the  jury,  and  the  Jurors  are 
either  Just  as  competent  to  form  opinions  and 
draw  Inferences  in  reference  to  them  as  the 
witnesses,  or  the  deduction  must  be  drawn 
from  facts  already  in  the  possession  of  tiie 
Jury.  While  it  is  true  the  witnesses  under- 
took to  detail  the  facts  and  conditions  and  to 
describe  the  appearances  of  the  property,  at- 
tending, and  before  and  after  the  injuries^ 
and  the  Jury  viewed  the  premises  at  the  time 
of  the  trial,  a  year  or  more  afterwards,  yet 
we  know  that  human  language  is  Inadequate 
to  accurately  describe  all  that  appeared  at 
the  time,  and  that  must  thei^  have  appeared 
to  the  eyes  of  the  witnesses  who  saw  and 
Tlewed  the  premisea  Where  the  facts  can 
thus  be  only  imperfectly  narrated,  the  Jury 
Hiay  properly  be  given  the  benefit  of  the  opin- 
i<ms  or  impressions  of  the  witnesses,  as  ma- 
terial facts  in  arriving  at  their  verdict  See 
cases  collated  in  5  Ency.  Dig.  Va.  &  W.  Va. 
R^.  792,  793.  Our  conclusion  Is  that  no  er- 
ror was  committed  in  the  admission  of  this 
opinion  evidence. 

As  it  becomes  necessary  to  reverse  the 
Judgment  for  substantial  errors  already  points 
ed  out,  it  will  not  be  proper  to  otherwise  dis- 
pose of  the  motion  for  a  new  trial  based  on 
the  theory  of  want  of  evidence  to  support  it 

The  Judgment  is  reversed  and  the  defend- 
ant awarded  a  new  triaL 


ass  Oft.  860) 
BLACK  V.  FRANKLIN  LIFE  INS.  OO. 
(Supreme  Oourt  of  Georgia.    Feb.  28»  1910.) 

(8yllahu9  hy  the  Court.) 

L  INBUBAIVCB  (I  367*)— LAPSB^--RIo6T  TO  Con- 
nNUED  iNsuBANci^— Reduction  fob  Indediv 
EDNESS  fob  Loans. 

A  finding  for  the  defendant  being  demand- 
ed by  the  evidence,  the  court  did  not  err  in  di- 
recting a  verdict  accordingly. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  §  367.*] 

2.  P^PEB  Rulings  on  Evidence. 

No  error  ap^pears  in  the  rulings  of  the  court 
as  to  the  admission  or  rejection  of  testimony. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  Rosa  B.  Black  against  the  Frank- 
lin Life  Insurance  Company.  There  was  a 
directed  verdict  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Dean  &  Dean  and  Denny  &  Harris,  for 
plalntifT  In  error.  Jones,  Jones,  Hocker  & 
Davis  and  Seaborn  &  Barry  Wright,  for  de- 
fendant in  error. 

BECK,  J.  Mrs.  Rosa  B.  Black,  named 
therein  as  beneficiary,  brought  suit  upon  a 
policy  of  life  insurance  for  $1,000,  issued  by 


the  defendant  company  to  George  8.  Black 
on  October  14,  1901.  As  appears  from  the 
policy,  the  Insurance  was  granted  in  consid- 
eration of  the  application  for  the  policy, 
which  was  made  a  part  of  the  contract,  and 
the  payment  of  $39.63,  the  first  annual  pre- 
mium, and  the  further  payment  of  a  like 
amount  annually  thereafter  on  the  14th  day 
of  October  during  the  continuance  of  the  pol- 
icy. It  is  stipulated  in  the  policy  that  the 
loans,  surrender  values,  options,  privileges, 
and  conditions  stated  on  certain  pages  of  the 
policy,  following  the  signatures  afiSxed  there- 
to, were  to  form  a  part  of  the  contract  as 
fully  as  if  recited  at  length  over  the  signa- 
tures to  the  policy.  Among  others,  the  con- 
tract contains  provisions  for  the  payment  in 
advance  of  the  premiums  in  semiannual  or 
quarterly  Installments,  and  also  a  condition 
that  a  failure  to  pay  any  renewal  premium, 
or  nonpayment  (when  due)  of  principal  or  in- 
terest on  any  note  given  in  payment  of  a  pre- 
mium due  under,  or  as  a  charge  against  this 
contract,  should  render  it  null  and  void,  and 
the  payments  theretofore  under  the  contract 
should  be  forfeited  to  the  company,  except 
aa  provided  in  other  parts  of  the  contract 
The  contract  of  insurance  contains  the  fol- 
lowing stipulation: 

**Surrender  and  Loan  Values — Nonforfeiture. 

''In  case  of  default  in  the  payment  of  any 
premium  after  three  years  have  been  paid 
in  full,  the  company  (subject  to  any  existing 
indebtedness)  will:  (a)  Without  action  of  the 
insured,  continue  without  participation  the 
fuU  amount  of  Insurance  hereunder  during 
the  term  specified  in  the  following  table,  pro- 
vided that  if  the  death  of  the  Insured  shall 
occur  within  one  year  from  the  date  of  such 
default,  and  during  the  continued  term,  the 
unpaid  premiums  for  such  year  sliall  be  de- 
ducted from  the  amount  due ;  or  (b)  upon  due 
surrender  of  this  policy  within  60  days  after 
the  date  of  such  default  issue  a  nonpartlcl- 
patlng  paid-up  life  policy,  as  specified  in  said 
table. 

''Loans. 

"(a)  Upon  application  of  the  insured,  the 
comimny  will  loan,  on  the  sole  security  of  this 
policy,  25  per  cent  of  any  or  all  of  the  pre- 
miums hereunder  as  they  beconie  due,  such 
loan  or  loans  to  be  made  In  accordance  with 
the  rules  of  the  company,  and  to  bear  simple 
interest  at  6  per  cent,  per  annum;  It  being 
understood  that,  if  the  death  of  the  Insured 
shall  occur  before  the  expiration  of  the  ac- 
cumulation period  named  In  this  policy,  all 
premium  loans  made  hereunder,  and  accrued 
interest  thereon,  shall  be  canceled  and  be- 
come null  and  void.  It  is  also  agreed  that  if 
the  insured  does  not  avail  himself  of  any  or 
all  of  the  premium  loans  provided  for  in  this 
paragraph,  and  his  death  shall  occur  during 
the  accumulation  period  named  herein,  and 


•For  other  cues  see  uamt  topic  and  section  NUMBER  in  Dee.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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while  this  policy  Is  In  full  force,  an  amount 
equal  to  25  per  cent  of  all  premiums  paid 
on  which  no  loans  have  been  made,  plus  sim- 
ple interest  at  6  per  cent  per  annum,  shall 
be  added  to  and  become  payable  with  the 
original  amount  of  this  policy,  (b)  After 
this  policy  shall  haVe  been  in  force  three 
years  (premiums  having  been  duly  paid  to 
the  next  succeeding  anniversary  of  the  insur- 
ance), the  company  will  loan,  on  the  sole  se- 
curity of  this  policy,  the  amount  stated  in 
the  following  table  (less  any  existing  Indebt- 
edness), upon  execution  of  blanks  therefor 
furnished  by  the  company,  Interest  to  be  at 
the  rate  of  6  per  cent,  per  annum.  In  advance. 

Table  of  Surrender  and  Loan  Valnea. 
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''Should  there  be  any  indebtedness  on -ac- 
count of  this  policy  at  the  time  of  default 
in  the  payment  of  any  premium,  the  value 
of  the  several  options  of  settlement  stated 
In  the  foregoing  table  will  be  corresponding- 
ly reduced." 

The  defense  set  up  by  the  company  is  that 
the  policy  had  lapsed  on  January  14,  1905, 
and  was  not  in  force  at  the  time  of  Black's 
death,  July  17,  1906.  It  is  alleged  In  the 
petition  that  the  premiums  were  paid  up  to 
and  Including  January  ^14,  1905,  which  was 
admitted  in  the  defendant's  answer.  Under 
the  provisions  of  the  policy  and  the  facts 
stated  in  the  petition,  the  policy  was  no 
longer  in  tdrce  after  the  date  last  stated*  un- 
less it  was  thereafter  continued  in  force  by 
the  provisions  relating  to  oontinued  insur- 
ance. The  plaintiff  insists  that  under  the 
provisions  for  alleged  continued  insurance 
the  policy  was  continued  in  force  for  2  years 
and  258  days  after  January  14,  1905 ;  and 
the  defendant  company  insists  that  the  poli- 
cy lapsed  on  January  14,  1905.  The  deter- 
mination of  this  issue  between  the  parties  to 
the  suit  depends  upon  a  construction  of  the 
terms  of  the  policy,  and  particularly  those 
provisions  of  the  policy  relating  to  continued 
insurance. 

If.  the  insured  had  paid  in  cash  the  full 
amount  of  his  premiums  for  the  period  of  3 


years  and  3  months,  and  bad  not  availed 
himself  of  the  provision  of  the  policy  which 
allowed  him  to  borrow  25  per  cent  of  each 
premium  and  have  it  charged  as  a  loan  or 
lien  against  his  policy,  no  question  would 
aris6  that  he  would  have  been  entitled  to 
the  provision  relative  to  continued  iusurance, 
and  that  the  period  of  insurance  thus  con- 
tinued would  have  been  extended  beyond  the 
date  of  his  death.  But  the  insured  did  not 
elect  to  pay  the  whole  of  his  premium  In 
cash.  On  the  contrary,  he  availed  himself 
of  the  provision  In  the  policy  relative  to 
"loans,"  by  which  the  company  agreed,  up- 
on application  of  the  Insured,  to  loan  ^^25 
per  cent,  of  any  or  all  of  the  premiums  here- 
under as  they  became  due,"  executing  to  the 
company  for  each  loan  made  the  following 
agreement  or  acknowledgment,  designated 
"Certificate  of  Premium  Loan"  : 

"Certificate  of  Premium  Loan« 


<i 


$9.88.  Springfield,  lU.,  10/14/1901, 

"This  certifies  that  the  Franklin  Life  In- 
surance Company,  of  Springfield,  Illinois, 
has  loaned,  on  the  sole  security  of  policy 
number  3G433,  the  sum  of  nine  and  88/100 
dollars,  being  a  part  of  the  annual  premium 
on  said  policy,  which,  with  any  additional 
premium  loans  (the  amount  to  be  endorsed 
hereon  and  stated  also  in  the  renewal  pre- 
mium receipt),  shall  be  a  lien  on  said  policy 
until  paid,  simple  interest  at  the  rate  of  6% 
per  annum  to  be  added  thereto  until  the  end 
of  the  accumulation  period  named  in  said 
policy,  at  which  time  the  profits  accruing  to 
it  shall  be  used  toward  the  payment  of  said 
loan-  and  any  excess  of  profits  paid  In  cash, 
or  used  as  otherwise  set  forth  in  the  policy 
at  the  option  of  the  insured.  If  at  any  time 
any  part  of  such  loan  shall  remain  unpaid* 
the  balance  may  be  continued  as  a  loan,  in- 
terest as  aforesaid,  and  the  dividends  ac- 
cruing on  the  policy  to  be  thereafter  payable 
annually;  it  being  understood  that  in  the 
event  of  my  death  before  the  expiration  of 
said  accumulation  .period  and  while  said 
policy  is  in  force,  said  loan  is  to  be  null  and 
void. 

[Signed]    Geo.  S.  Black,  The  Insured." 


«i 


And  thereafter,  as  each  quarterly  payment 
became  due,  the  insured  paid,  not  the  full 
amount  of  the  premium  in  cash,  but  75  per 
cent  of  each  premium;  and  the  remaining 
25  per  cent  of  each  premium,  in  accordance 
with  the  provisions  of  the  certificate  of  loan 
above  set  forth,  was  charged  against  bis 
policy.  These  loans  bore  interest  at  the  rate 
of  6  per  cent  per  annum.  At  the  date  upon 
which  the  company  contends  that  the  policy 
had  lapsed  (January  14,  1905),  these  loans, 
with  the  interest  thereon,  amounted  to  the 
sum  of  $37.18,  made  up  of  the  sums  of  the 
individual  loans  and  the  interest  thereon, 
which  were  indorsed  on  the  back  of  the 
loan  certificate. 
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Notwithstandliig  tbe  provision  in  the  poli- 
cy that  In  the  case  of  the  happening  of  cer- 
tain events  these  loans  were  to  be  null  and 
void,  we  think  that  they  constituted  an  in- 
debtedness upon  the  part  of  the  insured  to 
the  company.     It  would  require  a  most  un- 
asually  narrow  and  restricted  definition  of 
the  word  ^^indebtedness/*  framed  to  meet  the 
exigencies  of  a  particular  occasion,  to  ex- 
clude such  an  obligation  as  arose  on  the  part 
^  the  insured  to  the  company  after  the  ex- 
ecution of  the  agreement  or  acknowledgment 
designated  a  "Certificate  of  Premium  Loan," 
as  above  set  forth.     Various  stipulations  in 
the  agreement  or  obligation  designated  as  a 
certificate  of  premium  loan  clearly  make  the 
obligation  one  of  Indebtedness.    The  obliga- 
tion bore  interest  at  a  certain  rate.    It  was  a 
.'Hien  on  said  policy  until  paid**;  there  were 
provisions,  also,  that  If  any  part  of  the  loan 
should  remain  unpaid  the  balance  might  be 
continued  as  a'  loan  at  the  same  rate  of  in- 
terest; and  other  terms  are  employed  which 
tend  to  bring  the  obligation  created  by  the 
execution  of  the  agreement  referred  to  with- 
in the  scope  of  the  meaning  of  the  word  *'in- 
debtedness."  If  this  premium  loan  created  in- 
debtedness on  the  part  of  the  insured  it  was 
clearly  an  indebtedness  on  account  of  the  poli- 
cy ;  and,  that  being  true,  the  company  was  in 
a  position  to  invoke  the  application  of  the 
provision  in  the  policy  that,  "should  there  be 
any  Indebtedness  on  account  of  this  policy  at 
the  time  of  default  in  the  payment  of  any  pre- 
mium, the  value  of  the  several  options  of 
settlement  stated  in  the  foregoing  table  will 
be  correspondingly  reduced."     The  only  op- 
tion in  the  table  immediately  preceding  this 
provision  of  the  policy,  to  which  It  could  be 
applicable,  under  the  facts  and  pleadings  in 
the  case,  was  relative  to  continued  insurance. 
And  the  court  properly  admitted   evidence 
and  retained  the  pleadings  of  the  defendant, 
over  the  objections  raised  by  demurrer,  which 
would  enable  it  to  determine  by  how  much 
the  value  of  that  option  referred  to  in  the 
table  (and  it  is  the  only  one  to  be  considered 
here)  was  reduced  by  the  Indebtedness  exist- 
ing at  the  time  of  the  default  in  the  payment 
of  premium.     Uncontroverted   evidence  ap- 
pearing in  the  record  shows  that  the  indebt- 
edness on  account  of  the  policy  at  the  time 
of  the  default  was  more  than  the  value  of 
the  continued  insurance  provided  for  in  the 
policy ;  and,  that  being  true,  the  court  could 
not  do  otherwise  than  hold  as  a  matter  of 
law   that  the  plaintiff  was  not  entitled  to 
recover,  and  direct  a  verdict  in  favor  of  the 
defendant 

No  error  is  shbwn  to  have  been  committed 
in  the  rulings  by  the  court  as  to  the  admis- 
sion and  rejection  of  evidence. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


OtSGft.  834) 
COTTON  V.  McCLURIL 
(Supreme  (Dourt  of  Georgia.     Feb.  16,  1910.) 

(Syllabus  hy  the  Court.) 

1.  BxEcunoN  (i  196*)— Pboceedinos  fob  Es- 
tablishment OF  Claims— StTFFiciENOT  of 
Evidence. 

The  evidence  was  not  of  such  character  as 
to  authorize  the  direction  of  a  verdict.  . 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  S  576;   Dec.  Dig.  §  196.  ♦] 

2.  Otheb  Assignments  of  Ebrob  Not  Con- 

SIDEBSn. 

No  ruling  is  made  on  other  assignments  of 
error,  which  are  not  likely  to  occur  on  another 
trial. , 

Error  ftrom  Superior  Court,  Milton  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  J.  N.  McClure  against  James  O. 
Cotton,  in  which  Jackson  Cotton  Interposed 
a  claim.  There  was  a  directed  verdict  for 
plaintiff,  and  claimant  brings  error.  Re- 
versed. 

G.  B.  Walker  and  H.  B.  Moss,  for  plain- 
tiff in  error.  J.  P.  Brooke,  for  defendant  in 
error. 

ATKINSON,  J.  J.  N.  McClure  made  cer- 
tain advances  of  money  to  James  O.  Cotton, 
and  received  from  him  a  deed  absolute  In 
form,  but  intended  only  as  security.  The 
amount  secured  was  for  money  advanced 
and  for  a  certain  pre-existing  debt  which 
James  O.  Cotton  owed  to  the  plaintiff.  Up- 
on default,  suit  was  instituted.  Judgment  ob- 
tained, and  execution  Issued.  The  proper- 
ty was  reconveyed  to  the  defendant  in  fl. 
fa.  by  a  deed  duly  recorded,  and  the  execu- 
tion levied.  Jackson  Cotton  interposed  a 
claim,  and  afterwards  filed  an  equitable 
amendment  in  aid  of  his  claim.  On  the  trial 
the  judge  directed  a  verdict  finding  the  prop- 
erty subject,  and  the  defendant  excepted. 

1.  Error  was  assigned  for  the  reason, 
among  others,  that  the  evidence  was  not  of 
such  character  as  to  authorize  the  judge  to 
direct  a  verdict.  The  plaintiff  assumed  the 
hurden  of  proof.  He  Introduced  his  fi.  fa. 
and  levy,  and  a  complete  chain  of  deeds, 
absolute  in  form,  from  the  claimant  down 
to  the  defendant  In  fi.  fa.  As  against  the 
claimant  this  was  sufficient  to  show  title  in 
the  defendant;  but  there  was  other  evidence 
tending  to  show  that  the  claimant  had  nev- 
er conveyed,  nor  consented  to  a  conveyance, 
except  as  security  for  a  debt,  thus  leaving 
an  equity  in  him  as  against  any  person  af- 
fected with  notice  of  the  character  of  the 
deeds;  also,  that  the  deed  from  the  defend- 
ant in  fi.  fa.  to  the  plaintiff  Included  a  cer- 
tain amount  for  which  the  claimant  was  In 
no  sense  liable.  In  other  words,  there  was 
evidence  from  which  the  jury  would  have 
been  authorized  to  find  that  the  demand  of 
the  plaintiff  in  fi.  fa.  was  made  up  in  part 
of  a  debt  owing  by  the  defendant  In  fi.  fa.» 


•For  other  cmm  tee  Mino  topic  and  lection  NUMBER  In  Dec.  A  Am  DIri.  1907  to  date,  A  Reporter  Indexna 
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but  which  was  not  Included  in  the  considera- 
tion of  any  deed  which  the  claimant  had  ex- 
ecuted or  had  authorized.  There  was  also 
evidence  from  which  the  jury  might  have 
found  that  the  plaintiff  in  fi.  fa.  had  notice  of 
the  claimant's  alleged  equity  at  the  time  he 
made  the  adyancements  to  the  defendant  In 
fl.  fa.  and  accepted  the  deed  from  him.  As 
the  case  will  go  back  for  another  trial,  we 
will  not  discuss  the  evidence  further;  but, 
under  the  pleadings  and  all  of  the  evidence, 
we  do  not  think  it  is  a.  proper  case  for  the 
direction  of  a  verdict 

2.  Other  assignments  of  error  related  to 
questions  which  will  not  likely  arise  on  an* 
other  trial,  and  we  will  not  make  any  ruling 
with  reference  to  them. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(I3S  Qa.  SSS) 

REEVES  V.  H.  0.  ALLGOOD  &  CO.  et  aL 
(Supreme  Oonrt  of  Georgia.     Feb.  16^  1910.) 

(Syllahiu  by  the  Court.) 

1.  Trial  (|  252*)— Instbuotions  Not  Based 
on  evidbncs. 

AUgood  &  Co.  instituted  proceedings,  to 
which  the  sheriff  and  Reeves  were  made  parties, 
to  distribute  money  in  the  hands  of  the  sheriff, 
arising  from  the  sale  of  property  on  which  Ail- 
good  &  Co.  claimed  to  have  a  mortgage  lien  su- 
perior to  the  title  claimed  by  Reeves.  The  fi. 
fa.  issuing  upon  the  foreclosure  of  the  mort- 
gage was  levied  upon  the  property,  and  Reeves 
filed  a  claim.  Under  an  agreement  between  the 
parties  the  property  in  the  hands  of  the  sheriff 
was  sold,  and  the  proceeds  of  sale  stood  in  lieu 
of  the  property.  Upon  the  trial  of  the  claim 
ease  the  levy  was  dismissed  by  the  court.  Upon 
the  trial  of  the  present  case,  among  other  con- 
tentions, Reeves  contended  that  by  the  terms  of 
the  agreement  the  proceeds  of  sale  should  go  to 
him  upon  the  termmation  of  the  pending  claim 
case  in  his  favor ;  and  Allgood  &  Co.  contended 
that  by  the  terms  of  the  agreement  the  proceeds 
were  to  go  to  the  one  of  the  parties  prevailing 
upon  the  trial  of  the  issues  between  them  on 
their  merits.  Held^  that  where,  upon  such  trial, 
the  evidence  ^owed  that,  after  the  diamissal  of 
the  levy  in  the  claim  case,  a  member  of  the 
firm  of  Allgood  &.  Co.  sent  to  counsel  for  Reeves 
a  check  for  such  proceeds,  less  the  costs  paid 
by  Allgood  &  Co.,  which  Reeves  refused  to  ac- 
cept, and  it  appeared  from  the  testimony  of  the 
plaintiff  that  the  check  was  sent  for  the  pur- 
pose of  carrying  out  the  agreement  between  the 
Sarties  as  understood  by  such  member  of  the 
rm,  and  there  was  no  evidence  that  the  check 
was  sent  with  a  view  to  a  compromise  of  any 
matter  in  dispute,  it  was  error  for  the  court 
to  instruct  the  jury  that,  "if  you  find  it  [the 
check]  was  sent  as  a  compromise  and  offer  to 
compromise,  then  you  would  not  consider  it  at 
all." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  586-612 ;   Dec.  Dig.  §  252.*] 

2.  Trial  (J  192*)— Instructions. 

The  charge  quoted  in  the  first  ground  of 
the  amendment  to  the  motion  for  a  new  trial, 
when  viewed  in  the  light  of  the  entire  charge, 


was  not  subject  to  the  objection  fliat  the  court 
expressed  an  opinion  "as  to  what  had  been  prov- 
en in  the  case.*' 

(a)  Buch  charge,  wherein  It  was  stated  that 
the  mortgage  was  "property  executed,"  was  not 
error,  as  it  appears  from  uie  evidence  that  the 
mortgrage  was  recorded  bv  the  clerk  of  the  su- 
perior court  and  was  admitted  in  evidence  with- 
out objection  that  it  was  not  so  executed ;  and, 
there  being  nothing  in  the  record  to  show  that 
it  was  not  properly  executed,  the  presumption 
is  that  it  was. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  43^-434 ;   Deo.  Dig.  %  192.*] 

8.  Chattel  Mobtoageb  (§  40*)  —  Evidencb 
(§  460*)— Parol  Evidsncv  AFFEcmrG  Wrtt- 
inqs  —  sufficibnct  of  description  of 
Mortgaged  Chattels. 

The  l»roperty  on  which  Allgood  ft  Co.  claim- 
ed tliat  niey  had  a  mortgage  was  described  in 
the  mortgage  as  "two  yoke  of  oxen,  known  as 
the  J.  L.  Kixk  oxen."  Held:  (a)  The  mortgage 
sufficiently  described  tiie  property  to  authorise 
its  admission  in  evidence,  and  it  was  competent 
by  extrinsic  evidence  to  apply  snch  descnption 
to  the  subject-matter.  Glover  v.  Newsome,  132 
Ga.  797,  65  S.  EL  64 ;  Beaty  v.  Sears,  132  Ga. 
516^  64  S.  E.  321.  (b)  In  view  of  the  entire 
charge,  it  was  not  error  requiring  a  new  trial 
for  the  court  to  charge  the  jury:  I  charge  you 
that  if  it  appears  in  this  case  that  the  oxen 
mortgaged  here,  the  four  oxen,  were  known  as 
the  J.  L.  Kirk  oxen,  the  evidence  discloses  that, 
then  that  is  a  sufficient  description,  and  would 
be  a  sufficient  identification  of  the  property  to 
enable  this  court  to  deal  with  it  and  dispose  of 
the  money  arising  from  the  property.'* 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §8  90-92;  Dec.  Dig.  S  49^* 
Evidence,  Cent.  Dig.  §  2127 ;  Dec.  Dig.  §  460.^ 

4.  Trial  (§  281*)— Instructiohs  Correct  in 
Part— OBjECTioifs. 

Objection  was  made  to  a  long  excerpt  from 
the  charge:  "Because  it  was  not  a  clear  state- 
ment of  the  law,  and  is  not  the  law  of  this  case. 
It  is  error,  also,  because  the  same  is  confusing, 
and  does  not  state  the  principles  of  law  applica- 
ble to  the  case,  so  as  the  jury  could  understand 
them  and  pass  upon  them  intelligently."  Such 
objections  are  without  merit,  where  some  of  the 
parts  of  such  excerpts  were  not  subject  to  any 
of  such  exceptions.  Tarver  v.  Deppen,  182  Ga. 
798,  65  S.  E.  177  (5). 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  694;    Dec.  Dig.  §  281.*] 

5.  SninciENT  Charges. 

The  charge  referred  to  in  the  fifth  ground 
of  the  amendment  to  the'  motion  for  a  new  trial 
was  not  subject  to  any  of  the  objections  offered : 
and  the  charge  referred  to  in  the  third  ground 
of  such  amendment,  according  to  a  note  of  the 
presiding  judge,  was  ^ven  on  account  of  an  oc- 
currence upon  the  trial  whidi  is  not  likely  to 
be  repeated  on  the  next  trial. 

Error  from  Superior  Court,  Paulding  Coun- 
ty;   Price  Edwards,  Judge. 

Action  between  J.  R.  peeves  and  H.  C. 
Allgood  ft  Co.  and  others.  From  the  Judg- 
ment, Reeves  brings  error.    Reversed. 

Griffith  ft  Matthews,  for  plalntllT  in  error. 
Mundy  ft  Mundy,  for  defendants  in  error. 

HOI/DEN,  J.  Judgment  reversed.  All  ttie 
Justices  concur. 


•For  other  cases  see  same  tapie  and  section  NUMBER  in  Deo.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indez^v 


GaO 


BANK  OP  COVINGTON  t.  CANNON. 


83 


(133  Ga.  779) 

BANK  OF  COVINGTON  ▼.  CANNON. 

GANNON  V.  BANK  OF  COVINGTON. 

(Sapreme  Court  of  Georgia.    Feb.  16,  1910.) 

(SyUa^vs  by  the  OouHj 

1.  Nbw  Tbial  (f  122*)-^Psocxsi]nroB  to  Ob- 

TAIN^NBCBSaABT  PAKTISa. 

In  an  action  on  a  note  purporting  to  be 
signed  by  a  partnerBhip  allegea  to  be  composed 
of  A..  B.,  and  C,  service  was  had  on  B.  and  C. ; 
bat  there  was  no  return  of  service  as  to  A.  No 
plea  was  filed  by  B.  The  defendant  C.  filed  a 
plea  setting  up  the  defense  that  be  did  not  sign 
the  note,  nor  was  any  one  authorized  by  him  to 
sign  the  same,  that  the  note  was  executed  after 
the  partnership  had  been  dissolved,  and  that 
the  plaintiff  and  the  payee  had  notice  of  the 
firm's  dissolution  prior  to  the  execution  of  the 
note.  A  verdict  was  rendered  in  favor  of  C, 
and  in  favor  of  the  plaintiff  against  the  part- 
nership and  B.  indiviaually.  The  plaintiff  mov- 
ed for  a  new  trial,  and  the  rule  to  show  cause 
was  served  on  C,  but  not  upon  B.  At  the  hear- 
ing of  the  motion  for  new  trial  G.  moved  to  dis- 
miss the  motion,  because  B.  was  not  served. 
Held,  that  it  was  not  erroneous  to  refuse  to  dis- 
miss the  motion  for  new  trial. 

[Kd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  232 ;  Dec.  Dig.  S  122.*] 

2.  Pabtnebship  a  290*)— Note  Given  in 
Partnebshif  Name  Afteb  Dissolution  — 
Rights  of  Cbeditob  WiTHonr  Notice. 

Where  a  note  is  given  in  the  name  of  a 
partnership  by  one  member  of  the  firm  after  dis- 
solution, and  such  note  is  accepted  by  a  cred- 
itor of  the  firm  in  renewal  or  exchange  of  a 
partnership  note  due  to  such  ereditor  (which 
note  la  surrendered),  such  new  note  binds  the 
firm,  notwithstanding  the  dissolution,  if  the  cred- 
itor, when  he  received  the  new  note,  had  no  no- 
tice that  It  was  signed  after  the  firm's  dissoln- 
tion. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  661 ;  Dec.  Dig.  i  290.*] 

8b  Pabtnkrship  (§  296*)— DiBSOLTJnoK— No- 
tice OF  Cbeditob— Evidence. 

The  evidence  did  not  warrant  the  verdict 

rSd.  Note.— For  other  cases,  see  Partnership, 
Dec  Dig.  S  296.*] 

(Additional  8yllahu9  5y  Editorial  Staff.) 

4.   BXCBPTIONS,  BlU*  OF  (i  58*)— DiSMISBAIr* 

Waiveb  of  Sebvice. 

Under  the  express  provisions  of  Civ.  Code 
1886,  S  S547,  subd.  3,  a  case  will  not  be  dis- 
missed by  the  Supreme  Court  for  want  of  serv- 
ice, where  the  party  benefited  b^  a  failure  to 
serve  shall,  if  tne  bill  of  exceptions  and  a  copy 
of  the  record  are  in  the  hands  of  the  clerk  of 
the  Supreme  Court,  waive  service  and  agree  that 
the  ease  may  be  heard. 

[Bd.  Note.— For  other  cases,  see  BzceptioDS, 
BiU  of,  Dec  Dig.  i  5a*] 

5.  Pabtnebship  (§  290*)— Dibsolittion-^Lia- 

BUiITT  of  MSKBEBS  FOB  FiBM  DEBTS. 

Notice  of  the  dissolution  of  a  partnership, 
when  not  caused  by  death,  must  be  given  to 
those  who  have  dealt  with  it,  or  each  member 
thereof  will  be  bound  by  the  acts  of  the  others 
dealing  in  the  firm*s  name  with  such  persons,  es- 
pecially when  the  transaction  relates  to  past 
debts  of  the  firm;  but  actual  knowledge  will 
dispense  with  the  necessity  of  actual  notice  of 
the  dissolution,  and  the  latter  may  arise  from 
knowledge  of  facts  which  charge  a  person  with 
Dotice. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
C^L  Dig.  {  651 ;    Dec.  Dig.  {  290.*] 


Error  from  Superior  Court,  Rockdale  Comi- 
ty; Price  Edwards,  Judge. 

Action  by  the  Bank  of  Covington  against 
R.  H.  Cannon  and  others.  Judgment  for 
the  mentioned  defendant,  and  for  plaintiff 
against  other  defendants,  and  plaintiff  brings 
error,  excepthig  to  the  overruling  of  a  mo- 
tion for  a  new  trial,  and  by  cross-bill  the 
mentioned  defendant  excepts  to  the  refusal 
to  dismiss  the  motion.  Reversed  on  main 
bill  of  exceptions,  and  affirmed  on  cross-bill. 

J.  R.  Irwin,  R.  W.  Mllner,  and  J.  D.  Kll- 
patrlck,  for  plaintiff  in  error.  A.  C.  &  J.  H. 
McCaUa  and  A,  M.  Helms,  for  defendants  in 
error. 

BVANS,  P.  J.  The  Ba^  of  Covington 
brought  an  action  on  a  note  against  Nowell, 
Cannon  &  Co.,  a  partnership  alleged  to  be 
composed  of  W.  C.  Nowell,  B.  B.  Nowell,  and 
R.  H.  Cannon,  as  makers,  and  Nowell  Com- 
pany, a  partnership  alleged  to  be  comi>osed 
of  W.  C.  Nowell  and  R.  E.  Nowell,  as  In- 
dorsers.  No  service  was  had  on  W.  C.  Now- 
ell. R.  E.  Nowell  was  served  personally.  R. 
H.  Cannon  acknowledged  service,  and  filed  a 
plea  to  the  effect  that  he  did  not  sign  the 
notes,  nor  was  any  one  authorized  by  him  to 
sign  the  same;  that  the  notes  were  executed 
after  the  firm  of  Nowell,  Cannon  A  Co.  had 
dissolved;  and  that  the  plaintiff  and  the 
payees  had  notice  of  the  firm's  dissolution 
prior  to  the  execution  of  the  notes.  The  oth- 
er defendants  made  no  defense.  The  Jury 
returned  a  verdict  in  favor  of  R.  H.  Cannon, 
and  against  Nowell,  Cannon  k  Ca,  Nowell 
Company,  and  R,  B.  Nowell  for  the  amount 
sued  for.  The  Bank  of  Covington  made  a 
motion  for  new  trial,  service  of  which  was 
acknowledged  by  R.  H.  Cannon;  but  no  serv- 
ice was  had  on  the  other  defendants.  When 
the  notice  came  on  to  be  heard,  R.  H.  Can- 
non orally  moved  to  dismiss  it,  because  his 
codef  endants  in  the  suit  had  not  beoi  served. 
The  court  refused  to  dismiss,  and  after  argu- 
ment overruled  the  motion  for  now  trial. 
The  Bank  of  Covington  excepts  to  the  latter 
Judgment,  and  by  otoss-bill  R.  H.  Cannon  ex- 
eats to  the  refusal  to  dismiss  the  motion  for 
new  trial. 

1.  When  the  case  was  called  in  this  court 
Cannon  moved  to  dismiss  the  main  bill  of 
exceptions,  for  the  same  reason  as  that  as- 
signed in  his  motion  to  dismiss  the  motion 
for  new  trial.  The  merits  of  both  xpotions 
of  Cannon  will  be  considered  together.  The 
plea  of  the  defendant  Cannon  was  aimed 
against  the  plaintiff's  procuring  a  personal 
Judgment  against  him.  Only  one  other*  de- 
fendant, R.  E.  Nowell,  was  served.  He  was 
alleged  to  be  a  member  of  both  partnerships 
which  were  sued.  No  defense  was  filed  by 
him,  individually  or  as  a  n^ember  of  either 
partnership.  The  plaintiff  was,  therefore, 
entitled  to  a  Judgment  against  him  and  the 
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partnerships  of  which  he  was  a  member.  The 
only  issue  made  by  the  pleadings  was  that 
raised  by  the  plea  of  the  defendant  Cannon. 
The  litigation  then  became  restricted  between 
him  and  the  bank,  and  in  the  subsequent 
stages  of  it  they  were  the  only  necessary 
parties.  As  to  W.  O.  Nowell,  who  was  not 
serred,  he  was  not  a  party  to  the  suit,  ex- 
cept in  so  far  as  partnership  property  was 
concerned,  which  could  be  bound  by  serving 
either  of  the  other  partners.  He  was,  there- 
fore, not  a  necessary  party  to  the  motion  for 
a  new  trial  or  to  the  bill  of  exceptions.  ISp- 
ping  V.  Aiken,  71  Ga.  682  (2).  The  other  de- 
fendant, R.  E.  Nowell,  filed  no  defense.  As 
to  him  the  case  was  in  default,  and  the 
plaintiff  was  entitled  to  judgment  If  the 
verdict  Is  set  as}de  as  an  entirety,  and  the 
defendant  in  error  Is  thereafter  held  liable, 
the  verdict  would  go  against  both  him  and 
B.  E.  Nowell,  and  he  would  thus  have  his 
right  of  contribution.  B.  E.  Nowell  cannot 
complain  that  the  verdict  which  unequivocal- 
ly binds  him  may  be  set  aside.  For  these 
reasons  we  hold  that,  under  the  facts  of  this 
case.  Cannon  is  the  only  necessary  party  re- 
spondent to  the  motion  for  new  trial.  See, 
in  this  connection.  Western  Union  Telegraph 
Company  v.  Griffith,  111  Ga.  551,  36  S.  E. 
859;  Eining  v.  Ga.  By.  &  Elec.  Co.,  133  Ga. 
468,  66  S.  E.  237.  The  bill  of  exceptions  will 
not  be  dismissed  for  the  further  reason  that 
B.  E.  Nowell  filed  with  the  record  of  the 
case  his  waiver  of  service  and  agreement  that 
the  case  might  be  heard.  Civ.  Code  1895,  § 
5547,  subd.  3. 

2,  3.  On  the  trial  it  appeared  that  for  two 
or  three  years  prior  to  October  12,  1905,  the 
firm  of  Nowell,  Cannon  &  Co.  was  composed 
of  W.  C  Nowell,  B.  E.  Nowell,  and  B.  H. 
Cannon,  and  that  the  firm  as  then  constitut- 
ed gave  their  three  notes  to  the  Bank  of  Cov- 
ington, to  wit,  one  note  for  $750.30,  due  De- 
cember 1,  1905,  one  note  for  $1,053.35,  due 
December  4,  1905,  and  one  for  $746.75,  due 
December  10,  1905.  The  firm  of  Nowell,  Can- 
non &  Co.  was  dissolved  on  October  12.  1905; 
the  other  members  paying  B.  H.  Cannon  for 
his  Interest  the  sum  of  $1,784.33  by  a  check 
on  another  bank,  signed  by  Nowell,  Cannon 
&  Co.,  which  check  was  paid.  On  December 
18,  1905,  W.  O.  Nowell  delivered  to  the  Bank 
of  Covington  two  notes,  signed  by  Nowell, 
Cannon  &  Co.,  payable  to  Nowell  Company, 
and  indorsed  by  Nowell  Company,  as  follows : 
Note  dated  December  4,  1905,  due  December 
1,  1906,  for  $1,050.50;  note  dated  December 
15,  1905,  due  December  15,  1906,  for  $1,550— 
each  bearing  interest  from  date  at  the  rate 
of  8  per  cent,  per  annum.  These  are  the 
notes  in  suit  On  the  delivery  of  these  notes 
the  three  notes  of  Nowell,  Cannon  &  Co.  were 
surrendered  to  W.  C.  Nowell.  It  was  not 
disputed  that  at  the  time  of  the  surrender  of 
the  three  notes  the  firm  of  Nowell,  Cannon  & 
Co.  owed  to  the  Bank  of  Covington  the  sums 
of  money  represented  by  these  notes,  which 
have  never  been  paid  to  the  bank.    The  de- 


fendant in  error  contends  that  under  these 
facts,  and  other  evidence  which  was  sub- 
mitted, the  verdict  was  authorized. 

A  discussion  of  the  rest  of  the  evidence, 
with  a  view  of  deciding  whether  the  verdict 
was  warranted,  will  be  more  intelligible  if 
we  first  declare  the  rules  of  law  appropriate 
to  the  case.  Indeed,  the  divergent  views  of 
the  parties  do  not  spring  so  much  from  the 
substantive  law  as  from  its  application  to 
the  facts  of  the  case.  The  proposition  is 
well  settled  that  notice  of  the  dissolution  of 
the  partnership,  when  not  caused  by  death, 
must  be  given  to  those  who  have  dealt  with 
the  firm,  or  each  member  of  the  partnership 
will  be  bound  by  the  acts  of  the  other,  deal- 
ing in  the  name  of  the  firm  with  such  per- 
sons, especially  when  the  transaction  relates 
to  the  past  debt  of  the  partnership.  Actual 
knowledge  would  dispense  with  the  necessity 
of  actual  notice  of  the  dissolution,  and  the 
latter  may  arise  from  knowledge  of  facts 
which  charge  a  person  with  notice.  Ennis  v. 
Williams,  30  Ga.  691;  Johnson  v.  Dooly,  72 
Ga.  297;  First  National  Bank  of  Gainesville 
V.  Cody,  93  Ga.  127,  19  S.  B.  831;  Bush  v. 
McCarty  Co.,  127  Ga.  308,  56  S.  E.  430;  Bass 
Dry  Goods  Company  v.  Granite  City  Manu- 
facturing Company,  116  Ga.  176,  42  S.  E.  415. 
These  principles  were  applied  in  Ewing  v. 
Trippe,  73  Ga.  776,  where  it  was  held  that 
"where  a  note  is  given  In  the  name  of  a  firm 
by  one  of  the  members,  after  dissolution,  to 
one  who  extends  credit  to  the  firm,  and  who 
has  no  notice  of  such  dissolution,  and  where 
no  notice  of  any  kind  has  been  given,  such 
note  binds  the  firm,  notwithstanding  the  dis- 
solution." And  where,  after  the  dissolution 
of  a  firm,  new  notes  are  given  by  one  of  the 
partners  in  the  firm  name,  either  in  settle- 
ment of  a  firm  debt  or  in  renewal  of  a  firm 
obligation,  the  evidence  should  be  clear  and 
satisfactory  of  the  notice  of  such  dissolution 
to  the  creditor  acc^tlng  such  note,  to  dis- 
charge the  other  partner.  Bansom  v.  Loylesa, 
49  Ga.  471;  Moore,  Marsh  &  Company  v. 
Duckett,  91  Ga.  752,  17  S*  B.  1037. 

We  will  now  enter  upon  an  examination  of 
the  evidence,  with  a  view  of  ascertaining 
whether  it  afforded  an  inference  that  the 
Bank  of  Covington  had  actual  notice  of  the 
dissolution  of  the  firm  of  Nowell,  Cannon  & 
Co.  at  the  time  it  accepted  from  W.  C  Nowell 
the  notes  in  suit  and  surrendered  to  him  the 
notes  of  the  partnership,  upon  which  the 
defendant  Cannon  was  admittedly  liable. 
One  circumstance  relied  upon  by  the  defend- 
ant in  error  to  affect  the  bank  with  notice  is 
the  nature  of  the  transaction  of  December 
18,  1905,  when  the  new  notes  were  taken 
and  the  old  notes  surrendered.  It  is  insist- 
ed that  the  giving  of  two  notes  for  a  large 
sum  of  money  by  an  outgoing  firm  to  an  in- 
coming firm  was  sufilcient  of  itself  to  put  the 
bank  on  inquiry  that  the  partnership  giving 
the  note  had  dissolved.  We  cannot  draw 
such  an  inference.  A  firm  may  sell  out  its 
active  business  to  a  successor  and  still  pre- 
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serve  its  oitity.  It  may  be,  and  often  is,  de- 
elrable  for  a  partnership  disposing  of  Its 
active  business  to  preserve  tbe  partnership 
relation  until  firm  assets  are  collected  or 
other  firm  property  is  converted  into  cash, 
BO  as  to  more  readily  and  completely  marshal 
their  assets  for  division.  Moreover,  the  notes 
of  Nowell,  Cannon  &  Co.  to  the  bank  were 
matured  and  unpaid,  and  it  would  not  have 
been  at  all  unreasonable  for  the  bank  to 
have  inferred  that  the  new  notes  were  intend- 
ed as  renewal  of  the  old  liability.  Nor  do 
we  think  that  a  careful*  scrutiny  of  the  tes- 
timony will  disclose  circumstances  which 
would  put  the  bank  or  its  officers  on  inquiry 
as  to  the  dissolution  of  the  firm  at  the  time 
it  received  the  notes  in  suit.  The  defendant 
Cannon  testified  that,  about  the  maturity  of 
the  notes  sued  on,  he  had  a  conversation 
with  the  bank's  cashier,  who  told  him  that, 
when  Mr.  Nowell  presented  the  notes  to  him, 
he  asked  him  if  the  firm  of  Nowell,  Cannon 
&  Co.  had  not  been  dissolved,  and  Mr.  Nowell 
replied  that  it  had;  that  the  cashier  then 
asked  Nowell  how  came  Nowell,  Cannon  & 
Co^  the  old  firm,  Indebted  to  the  Nowell 
Company,  as  the  notes  showed,  and  the  new 
firm  succeeded  the  old  firm,  and  Mr.  Nowell 
replied  that  it  came  about  in  the  way  of  a 
settlement  of  the  old  business;  and  that  in 
the  conversation  he  requested  the  cashier 
that  he  attempt  to  collect  the  money  out  of 
the  Insurance  company.  It  appearing  that  the 
Nowell  Company  had  recently  lost  their  store 
by  fire,  and  the  Insurance  thereon  had  not 
been  paid.  Other  evidence  was  offered  to 
show  notice,  but  it  is  not  reproduced  here,  as, 
in  our  opinion,  the  relevancy  is  so  slight  as 
to  have  practically  no  probative  value  on  this 
point. 

We  do  not  think  the  conversation  of  the 
cashier  with  the  defendant,  as  narrated 'by 
the  latter,  remotely  suggested  Inquiry  that 
the  firm  had  dissolved  prior  to  the  execution 
of  the  notes;  for  bear  la  mind  the  notes  sued* 
on  «re  dated  anterior  to  the  conversation, 
and  everything  that  was -said  was  perfectly 
consistent  with  the  execution  of  the  notes  at 
the  time  of  the  dissolution.  In  fact,  the  con- 
trary would  not  be  suspected  from  this  con- 
versation. It  is  not  necessary  -to  state  the 
cashier's  version  of  the  conversation,  fur- 
ther than  to  say  that,  as  related  by  him,  there 
was  absolutely  nothing  said  which  would  ex- 
cite the  su^lcion  of  the  most  careful  and 
prudent  man  that  the  notes  were  signed  after 
the  firm  had  dissolved.  No  formal  notice  of 
the  firm's  dissolution  was  ever  given.  The 
defendant,  Mr.  Cannon,  was  the  brother-in- 
law  of  W.  C.  Nowell  and  uncle  of  R.  £}. 
Nowell.  We  think,  from  a  careful  considera- 
tion of  the  evidence,  that  the  verdict  is  with- 
out evidence  to  sui^)ort  it 

Judgment  reversed  on  main  bill  of  excep- 
tions, and  affirmed  on  cross-bill.  All  the  Jus- 
tices concur. 


(138  Oa.  806)  . 
SOUTHERN  RY.  CO.  ▼.  MOORE. 
(Supreme  Court  of  Georgia.     Feb.  17,  1910.) 

(Sylldhus  hy  the  Oowrt.) 

1.  Cabbiers   S  ^C*)— Failure  to  Furnish 
Cabs— Statutory  Remedy— Exclusiveness. 

A  shipper,  who  may  have  sustained  dam- 
ages by  reason  of  a  breach  of  the  common-law 
duty  of  a  railroad  company,  as  a  common  car- 
rier, to  furnish  cars  for  the  transportation  of 
freight  within  a  reasonable  time,  was  not  pre- 
vented by  the  act  of  1905  (Acts  1905,  p.  120) 
from  instituting  a  common-law  action  for  dam- 
ages, instead  of  pursuing  the  remedy  provided 
by  that  act,  touching  the  fixing  by  reasonable 
rules  of  the  Railroad  Commission  of  a  time 
within  which  cars  should  be  furnished  after 
written  application  and  "the  penalty  per  day 
per  car"  to  be  paid  by  the  company  for  failure 
to  supply  them  accoraingly. 

TEd.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  4Sk^ 

2.  Cabbiers  ($  44*)  — Failubb  to   E^bnish 
Cars— Sufficiency  of  Petition. 

The  suit  in  the  present  case  being  one  to 
recover  damages  against  a  common  carrier  for 
a  breach  of  its  common-law  duty  as  to  the  fur- 
nishing of  cars  and  transporting  freight  without 
unreasonable  delay,  .the  petition  was  not  sub- 
ject to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  120-122 ;    Dec.  Dig.  §  44.*] 

Error  from  Superior  Court,  Pike  County; 
E.  J.  Reagan,  Judge. 

Action  by  S.  H.  Moore  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Affirmed. 

Moore  brought  suit  against  the  Southern 
Railway  Company,  alleging  in  his  petition 
and  the  amendment  thereto,  in  brief,  as  fol- 
lows: The  defendant  is  a  -common  carrier, 
and  bas  an  office,  agent,  and  place  of  busi- 
ness at  Molena,  Pike  county,  on  its  line  of 
road,  which  is  a  regular  station  for  receiving 
and  delivering  freight  He  sold  certain  lum- 
ber,  amounting  to  10,819  feet,  to  the  King 
Lumber  Company,  at  $15  per  thousand  feet, 
to  be  shipped  to  Atlanta,  and  delivered  "f. 
0.  b.  cars  at  Molena."  The  price  named  was 
the  fair  market  value  of  the  lumber  at  that 
time  and  place.  He  began  delivering  the 
lumber  to  the  railway  company  for  shipment 
on  November  8,  and  continued  the  delivery  up 
to  November  20,  1906,  when  it  was  complet- 
ed. When  he  carried  the  lumber  to  Molena 
to  be  shipped,  the  company,  by  its  agent  at 
that  point;  showed  and  directed  him  where 
to  place  It  on  the  company's  right  of  way; 
and  he  delivered  it  as  so  directed,  and  In- 
structed the  defendant  how  and  to  whom  to 
ship  it,  stating  to  the  agent  that  he  had  sold 
it  ''f.  0.  b.  the  cars  at  Molena,"  and  could  hot 
collect  for  it  until  it  was  loaded  on  the  cars, 
and  the  company  promised  to  furnish  the 
cars  as  soon  as  possible.  *'Said  railway  com- 
pany received  and  took  possession  and  con- 
trol of  said  lumber  so  delivered  and  received 
by  it  for  shipment."  Though  called  on  at 
the  time  of  delivery,  and  repeatedly  since 
then,  to  furnish -cars  upon  which  to  load  tbe 
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lumber,  "said  the  Southern  Railway  Company 
utterly  negleotly  [negligently]  failed  and  re- 
fused" to  do  BO,  and  ''said  company  never 
has  furnished  him  any  cars,  and  said  lumber 
Is  yet  in  possession  of  said  Southern  Railway 
Ck>mpany,  lying  on  its  right  of  way  at  Molena, 
where  petitioner  delivered  the  same.  •  ♦  • 
Since  the  date  it  was  so  delivered  and  lying 
on  said  company's  right  of  way,  since  20th 
November,  1906,*'  lumber  of  that  class  has  de- 
predated in  market  value  50  per  cent.,  and 
this  lumber  not  being  stacked,  and  being 
without  care  or  protection,  at  the  time  of 
the  commencement  of  the  suit  It  has  no  mar- 
ket value,  and  is  a  total  loss  to  plaintiff,  as  a 
result  of  the  refusal  and  failure  of  the  de- 
fendant to  furnish  cars  on  which  to  load  it, 
as  it  was  the  company's  duty  to  do.  (The 
suit  was  brought  on  March  6,  1906.)  He  did 
not  make  any  written  request  for  cars  before 
delivering  the  lumber,  because  he  was  not 
aware  of  any  law  or  rule  of  the  Railroad 
Commission  requiring  it,  and  it  was  not  the 
custom  of  the  company  to  so  require;  but  he 
delivered  this  lumber  and  gave  shipping  di- 
rections. Just  as  he  had  been  doing  at  that 
station  regularly  for  four  or  five  months  im- 
mediately before  that  time.  Defendant  had 
never  demanded  or  notified  him  of  any  neces- 
sity to  make  application  in  writing  for  cars 
or  give  written  instructions  as  to  shipping; 
nor  did  the  defendant  give  as  a  reason  for 
not  furnishing  cars  that  the  application  or  in- 
structions were  not  in  writing,  but  told  htm  it 
would  furnish  the  cars  as  soon  as  posible.  He 
did  not  pay  the  freight  in  advance,  or  tender 
it.  This  was  not  demanded,  nor  was  It  the 
reason  for  said  company's  r^usal  to  furnish 
oars.  Damages  were  laid  at  $168.28.  The 
defendant  demurred  to  the  petition.  The  de- 
murrer was  overruled,  and  def&idant  ex- 
cepted. 

Charlton  B.  Battle  and  Howell  Hollis,  for 
plaintiff  in  error.  J.  Y.  Allen,  for  defendant 
in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  The  principal  question  in  this  case 
is  whether  the  remedy  provided  by  the  act  of 
August  23,  1906  (Acts  1005,  p.  120),  and  the 
rule  of  the  Railroad  Commission  In  pursu- 
ance thereof,  operate  to  repeal  or  abrogate 
the  common-law  right  of  a  shipper  to  bring  an 
action  against  a  railroad  company  as  a  com- 
mon carrier  for  a  negligent  failure  or  refusal 
to  furnish  cars  for  the  transportation  of 
freight  within  a  reasonable  time  after  notice, 
or  whether  they  furnish  a  cumulative  rem- 
edy, so  that  a  shipper  may  pursue  the  one 
remedy  or  the  other.  The  second  section  of 
the  act  reads  as  follows:  "That  whenever  a 
shipper  or  consignor  shall  require  of  a  rail- 
road company  the  placing  of  a  car  or  cars  to 
be  used  in  car  load  shipments,  then,  in  order 
for  the  consignor  or  shipper  te  avail  himself 
of  the  forfeitures  or  penalties  prescribed  by 
^^e  rules  and  regulations  of  said  Railroad 


Commission,  ft  must  first  appear  that  such 
shipper  or  consignor  made  written  application 
for  said  car  or  cars  to  said  railroad:  Provid- 
ed further,  that  such  Railroad  Commission 
shall,  by  reasonable  rules  and  regulations, 
provide  the  time  within  which  said  car  or 
cars  shall  be  furnished  after  being  ordered  as 
aforesaid,  and  the  penalty  per  day  per  car  to 
be  paid  by  said  railroad  company  in  the  event 
such  car  or  cars  are  not  furnished  as  order- 
ed, and  provided  further,  that  in  order  for 
any  shipper  or  consignor  to  avail  himself  of 
the  penalties  provided  by  the  rules  and  regu- 
lations of  said  Railroad  Commission,  such 
shipper  or  consignor  shall  likewise  be  subject, 
under  proper  rules  to  be  fixed  by  said  com- 
mission, to  the  orders,  rules,  and  regulations 
of  said  Railroad  Commissidn." 

1.  In  26  Am.  &  Eng.  Enc.  Law,  671,  it  Is 
said:    "A  statute  instituting  a  new  remedy 
for  an  existing  right  does  not  take  away  a 
pre<«xisting  remedy,  without  express  words  or 
necessary  implication;    the   new  remedy  is 
cumulative,  and  either  may  be  pursued.    But 
when  the  statute  gives  a  right  or  remedy 
which  did  not  exist  at  common  law,  and  pro- 
vides a  specific  method  of  enforcing  It,  the 
mode  of  procedure  provided  by  the  statute  is 
exclusive    and    must    be    pursued    strictly. 
•    •    •    Where  a  statute  which  creates  a  du- 
ty or  liability  provides  no  form  of  action  or 
mode  by  whidi  it  may  be  enforced,  the  right 
to  an  appropriate  action  is  implied  in  fftvor 
of  the  party  in  whose  behalf  the  duty  or  lia- 
bility arises."    Numerous  authorities  are  cited 
in  the  notes  in  support  of  the  text    In  Presi- 
dent,  etc.,  of   Farmers'  Turnpike  Road   v. 
Coventry,  10  Johns.  (N.  Y.)  889,  it  was  held 
that  though  a  penalty  was  provided  by  a 
turnpike  act  for  injuring  or  destroying  toll 
gates,  yet  the  company  could  bring  an  action 
of  trespass  at  common  law  for  such  injury 
to  their  property.    In  Maine,  by  the  act  of 
1821,  it  was  declared  that  if  any  person  or 
persons  should  willfully,  maliciously,  or  con- 
trary to  law  take  up,  remove,  break  down» 
dig  under,  or  otherwise  injure  any  part  of  a 
certain  canal  (previously  named),  or  any  work 
connected  with  or  appertaining  thereto,  such 
person  for  such  offense  should  forfeit  and  pay^ 
to  such  corporation  a  sum  not  less  than  $50» 
nor  more  than  $5,(X)0,  and  should  further  be 
liable  to  indictment  for  the  trespass.    It  was 
held  that  this  act  did  not  take  away  from  the 
corporation  the  common-law  remedy  of  tree- 
pass  quare  clausum  fregit     Cumberland  & 
Oxford  Canal  Corporation  v.  Hitchings,   5&> 
Me.  206.    In  Hill  v.  Missouri  Pacific  Ry.  Co., 
49  Mo.  App.  520,  it  was  held  that  a  statute 
providing  for  the  recovery  of  ''single  damage" 
against  railroad  companies  for  the  killing  of 
stock  did  not  provide  an  exclusive  remedy, 
but  was  cumulative,  and  did  not  displace  the> 
conunon  law  in  the  situation  to  which  it  ap- 
plied.    In  Dygert  v.  Schenck,  28  Wend.  (N. 
Y.)  445,  85  Am.  Dec.  575,  it  was  held  that  a 
statute  providing  for  treble  damages  under 
certain  circumstances  did  not  prevent  an  ordl- 
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n&ry  action  for  damages  to  redress  the  In- 
Jury.  In  Richardson  y.  People's  Life  &  Acci- 
dent Ins.  Co.  (Ky.)  02  S.  W.  284,  the  Court 
of  Appeals  of  Kentucky  held  that,  when  a 
statute  gives  a  new  right  and  prescribes  an 
adequate  remedy  for  its  enforcement,  the  pre- 
scribed remedy  is  exclusire,  but  where  a 
right  exists  at  law  or  In  equity  a  statute  giy- 
ing  a  new  remedy  gives  a  cumulative  remedy 
merely.  See,  also,  People  v.  Craycroft,  2  Cal. 
243,  56  Am.  Dec.  331;  Troy  v.  Cheshire  R. 
Co.,  23  N.  H.  83,  65  Am.  Dec.  177;  Swarth- 
out  v.  New  Jersey  Steamboat  Co.,  48  N.  Y. 
209,  8  Am.  Rep.  541;  Lang  v.  Scott,  1  Blackf. 
(Ind.)  405,  12  Am.  Dec.  257;  Crittenden  v. 
Wilson,  5  Cow.  (N.  T.)  165,  16  Am.  Dec. 
462;  Jordan  &  Skaneateles  Plank  Road  Com- 
pany V.  Morley,  23  N.  Y.  652;  Donnell  v. 
Jones,  13  Ala.  490,  48  Am.  Dec.  59;  Narra- 
more  v.  Cleveland,  etc.,  Ry.  Co.,  96  Fed.  298, 
37  C.  O.  Ai.  499,  48  L.  R.  A.  68. 

There  is  nothing  in  the  decisions  of  Jones 
V.  Stewart,  117  Oa.  977,  44  8.  E.  879,  and 
Brewer  v.  Nutt,  118  Ga.  257,  46  S.  B.  269,  in 
conflict  with  the  current  of  authority  above 
indicated.  Hie  former  case  arose  under  an 
act  of  the  Legislature  which  required  dealers 
in  "futures"  to  register  and  pay  a  license  tax 
or  occupation  tax,  making  it  a  misdemeanor 
to  engage  in  that  business  without  having 
done  so,  and  providing  that  one-half  of  the 
flne  imposed  should  be  applied  to  the  pajonent 
of  the  tax.  Three  of  the  Justices  held  that» 
as  it  was  made  criminal  to  begin  business  at 
all  before  registering  and  paying  the  tax,  this 
and  other  terms  of  the  act  negatived  the  Idea 
that  the  tax  collector  could  issue  an  execution 
against  one  who  did  business  in  violation  of 
the  law,  and  that  the  remedy  provided  by  the 
fitatu^  was  exclusive.  Two  of  the  Justices 
dissented,  and  the  sixth  was  absent.  The  seo- 
•ond  case  mentioned  was  similar  in  kind,  ex- 
cept that  the  specific  tax  involved  was  that 
imposed  on  dealers  tn  malt  liquors.  The  Jus- 
tices were  divided  in  opinion,  as  in  the  former 
case.  Neither  one  of  these  cases  involved  the 
repeal  of  any  right  of  action  existing  at  com- 
mon law  in  favor  of  one  person  against  anoth- 
er. The  whole  system  of  imposing  speciiic  tax- 
es and  requiring  registration  of  occupations, 
and  the  mode  of  enforcing  such  requirements 
by  summary  execution  or  by  prosecution,  is 
legislative  and  statutory  in  character,  both  as 
to  the  right  and  the  remedy.  The  case  of 
<3orman  v.  Hammond,  28  6a.  86,  was  also  in 
relation  to  the  enforcement  of  returning  prop- 
erty for  taxation. 

In  North  Carolina  the  General  Assembly 
-enacted  a  statute  which  prescribed  a  for- 
feiture of  $25  per  day  for  delay  of  local  ship- 
ments beyond  five  days  after  the  receipt  of 
goods  by  a  railroad  company.  It  was  held  by 
tbe  Supreme  Court  of  that  state  that  this  did 
iK)t  exclude  the  right  to  bring  an  action  for 
damages  for  a  breach  of  the  common-law 
daty  of  the  carrier.  Branch  v.  Wilmington, 
etc,  R.  Co.,  77  N.  0.  847.  In  Florida  the 
Legislature  conferred  upcm  the  Railroad  Com- 


mission the  authority  to  make  a  rule  on  the 
subject  of  what  is  called  ."reciprocal  donur* 
rage,"  in  terms  less  explicit  than  those  em- 
ployed in  our  statute.  The  commission  adopt- 
ed a  rule  which,  among  other  things*  declar- 
ed that  when  cars  were  promptly  loaded  and 
shipping  instructions  given,  if  the  cars  were 
not  carried  forward  within  48  hours,  or  with- 
in 24  hours  in  case  of  perishable  articles, 
"said  railroad  company  shall  be  liable  to 
said  shipper  for  the  payment  of  one  dollar 
per  car  per  day,  or  fraction  of  a  day,  that 
said  car  or  ears  are  thus  detained  or  held." 
The  Supreme  Court  held  that  'nJie  particu- 
lar powers  and  duties  prescribed  in  other 
acts  were  not  intended  to  affect  and  do  not 
affect  the  powers  and  duties  of  the  commis- 
sion, as  defined  by  the  Railroad  Commission 
statute  and  the  amendments  thereto.  The 
Constitution  and  the  statute  contemplate  cu* 
mulative  remedies  to  make  effective  the  gen- 
eral purpose  of  regulating  Intrastate  trans- 
poration  by  common  carriers."  State  v.  At- 
lantic Coast  Line  R,  Co.,  56  Fla.  617,  621, 
47  South.  969,  986. 

This  couct  has  not  directly  passed  upon 
the  question  here  involved;  but  there  are 
analogies  pointing  in  the  direction  taken  by 
the  general  line  of  authorities.  A  statute 
provides  that,  when  any  sheriff  or  other  of- 
ficer shall  levy  an  executloii  or  other  process 
on  property  claimed  by  a  third  person  not 
a  party  to  such  execution,  such  person  may 
interpose  a  daim  on  oath  and  have  it  re- 
turned to  the  court  for  trial.  Civ.  Code  1895, 
i  4611  et  seq.  It  has  been  held  that  the  claim 
laws,  as  a  remedy^  for  the  true  owner,  are 
cumulative,  not  exclusive.  Whlttington  v. 
Wright,  9  6a.  23;  Bodega  v.  P^i^erson,  60 
Qa.  516.  Civ.  Ck)de  1895,  t  2298,  declares 
that,  where  goods  are  transported  over  sev- 
eral connecting  railroads,  the  last  which  has 
received  the  goods  as  "in  good  order"  shall 
be  responsible  to  the  consignee  for  any  dam- 
age, open  or  concealed,  done  to  the  goods, 
and  such  companies  shall  settle  ampng  them- 
selves the  question  of  ultimate  liability.  It 
has  been  held  that  this  did  not  prevent  a 
Aipper  from  suing  another  than  the  last 
company,  but  furnished  a  cumulative  remedy 
to  the  consignee.  Falv^  v.  Georgia  Rail- 
road, 76  Ga.  697,  2  Am.  St  Rep.  5&  By 
sections  2817  and  2318  provision  is  made, 
where  freight  is  conveyed  by  two  or  more 
carriers^  the  responsibility  ot  each  of  which 
ceases  upon  delivery  to  the  next,  for  requir- 
ing one  of  them,  upon  application,  to  trace 
the  freight  and  inform  the  applicant  when, 
where,  how,  and  by  which  carrier  it  was 
lost,  damaged,  or  destroyed,  and  for  a  failure 
to  do  so  the  carrier  is  declared  to  be  liable 
as  if  the  loss  or  damage  occurred  on  its  Una 
But  certainly  this  would  not  exclude  any  of 
the  ordinary  remedies  against  any  of  the  car- 
riers  who  might  be  liable  to  the  shipper. 

Prior  to  the  act  of  1893  (Acts  1898,  p.  50) 
there  stood  upon  the  statute  book  a  provi- 
sion for  a  summary   method  of  procedure 
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against  railroad  companies  for  Injuring  stock 
or  destroying  or  damaging  property.  Civ. 
Code  18&5,  |§  2252,  2253,  et  seq.  But  it  lias 
never  been  claimed  that  this  statutory  reme- 
dy was  destructive  of  the  common-law  right 
of  action  for  damages.  Indeed,  it  was  rare> 
ly  Invoked^  and  suits  have  most  generally 
been  brought  In  the  ordinary  form.  A  gener- 
al principle  of  law  has  been  codified  in  sec- 
tion 3906  of  the  Civil  Code  of  1895,  as  fol- 
lows: "In  every  tort  there  may  be  aggravat- 
ing circumstances,  either  In  the  act  or  the 
Intention,  and  In  that  event  the  Jury  may 
give  additional  damages,  either  to  deter  the 
wrongdoer  from  repeating  the  trespass,  or  as 
compensation  for  the  wounded  feelings  of  the 
plalntlif."  It  has  neither  been  considered  as 
unlawful  to  authorize  the  injured  person,  in 
a  proper  case,  to  recover  punitive  damages, 
nor  has  it  been  thought  that  he  was  bound 
to  do  BO,  and  could  not  proceed  to  recover 
his  actual  damages  only.  By  Pol.  Code  1895, 
{  1766  (section  1445  of  the  Code  of  188^,  it 
is  declared  that  if  any  trespass  or  damage 
shall  be  committed  in  any  inclosure  not  pro- 
tected in  accordance  with  the  fence  laws,  by 
the  breaking  in  of  any  animal,  and  If  the 
owner  of  the  Inclosure  shall  kill  or  Injure  it, 
he  shall  be  liable  in  three  times  the  damage. 
In  Lee  v.  Nelms,  57  6a.  253,  it  was  held  that, 
if  a  plaintifC  desires  to  recover  on  the  baslB 
of  treble  damages  under  this  statutory  provi- 
sion, he  must  bring  himself  within  its  terms ; 
but  it  was  recognized  that  the  statute  did  not 
supersede  the  common-law  right  of  action  for 
a  tort,  in  which  compensatory  damages  could 
be  claimed. 

Other  illustrations  might  be  given.  In 
Southern  Railway  Co.  v.  Melton,  133  Ga.  277, 
65  S.  R  665,  it  was  said  In  the  opinion: 
"Whether  the  remedy  provided  in  the  act  of 
1905  Is  exclusive  of'  any  other  mode  of  pro- 
cedure for  the  collection  of  damages  aris- 
ing from  a  breach  of  the  carrier's  general 
duty  to  furnish  cars  for  the  transportation  of 
freight,  or  whether  it  is  cumulative  of  the 
common-law  remedy,  or  whether  there  may 
be  an  election,  is  not  a  matter  which  now 
requires  consideration.*'  In  Chattanooga  R. 
Co.  V.  Thompson,  133  Ga.  127,  65  S.  E.  285, 
it  was  held  that  a  recovery  of  damages  might 
be  had  against  a  carrier  for  breach  of  a  con- 
tract to  furnish  cars  to  a  peach  grower;  and 
it  was  tacitly  recognized  that  the  act  of  1905 
In  no  way  affected  the  right  to  recover  dam- 
ages for  delay  in  furnishing  cars  under  a 
contract.  The  same  is  true  of  the  case  of 
Elberta  Peach  Co.  v.  Georgia,  Sou.  &  Fla.  Ry. 
Co.,  133  Ga.  685,  66  S.  E.  779. 

It  has  been  said  that  It  is  the  duty  of  a 
railroad  company  to  provide  facilities  for  the 
transportation  of  goods,  but  that  this  duty 
is  not  an  absolute  one,  and  that  the  company 
Qiiist  furnish  cars  sufficient  to  transport  goods 
offered  in  the  usual  and  ordinarj'  course  of 
business,  but  that  It  Is  not  bound  to  antici- 
pate and  prepare  for  an  unexpected  press  of 
business,  and  that  a  plaintiff  who  seeks  to 


recover  from  a  railroad  company  for  a  failure 
to  furnish  cars  must  aver  and  prove  that  the 
goods  were  properly  offered  for  transporta- 
tion. 4  Elliott  on  Railroads,  i  1470.  Also 
that  the  plaintiff  who  demands  damages  of 
a  railroad  company  for  a  failure  to  furnish 
cars  must  show  an  offer  to  bring  himself  into 
contractual  relations  with  the  carrier,  and 
that  where  cars  are  required  there  must  be 
a  reasonable  demand  and  an  offer  of  goods 
for  transportation.  Id.  §  1476;  Hutchinson 
on  Carriers  (3d  Ed.)  |  495.  In  Illinois  Cen- 
tral R.  Co.  V.  Bundy,  97  111.  App.  202,  it  waa 
said  that,  where  a  shipper  requires  a  car  at 
a  certain  station  for  his  exclusive  use,  he 
must  give  notice  to  the  railroad  company,  and 
that  after  this  has  been  given  the  company 
has  a  reasonable  time  in  which  to  furnish  the 
car.  In  codifying  the  law  in  relation  to  com- 
mon carriers,  Civ.  Code  1895,  §  2278,  declares: 
'*A  common  carrier  holding  himself  out  to 
the  public  as  such  is  bound  to  receive  all 
goods  and  passengers  offered  that  he  is  able 
and  accustomed  to  carry,  upon  compliance 
with  such  reasonable  regulations  as  he  may 
adopt  for  his  own  safety  and  the  benefit  of 
the  public."  Section  2282  provides  that  "the 
common  carrier  is  bound  not  only  for  the 
safe  transportation  and  delivery  of  goods, 
but  also  that  the  same  be  done  without  un- 
reasonable delay."  It  has  long  since  been  de- 
clared to  be  the  law,  and  is  now  embodied  in 
our  Code,  that  "for  every  right  there  shall  be 
a  remedy,  and  every  court  having  Jurisdic- 
tion of  the  one  may,  if  necessary,  frame  the 
other."    Section  4929. 

Here,  then,  was  a  right  of  action  arising 
from  the  application  of  common-law  princi- 
ples, and  recognized  by  our  Code.  Was  it  re- 
pealed or  abrogated  by  the  act  of  1905?  A 
repeal  of  an  existing  law  must  be  either  ex- 
press or  iby  implication.  It  has  sometimes 
been  said  that  a  repeal  may  result  from  a 
revision  designed  to  create  a  new  and  inde- 
pendent system,  and  to  dispose  of  the  whole 
subject  of  legislation,  and  which  is  evident- 
ly intended  as  a  substitute  for  the  former 
law.  The  theory  of  repeal  by  revision  has 
its  legitimate  application;  but  the  intention 
to  repeal  one  law  giving  a  right  of  action, 
merely  because  of  the  passage  of  another,  is 
not  to  be  too  freely  presumed,  else  the  whole 
doctrine  of  concurrent  remedies  might  be  up- 
set It  was  once  questioned  whether,  under 
the  Constitution  of  1877,  there  could  be  a  re- 
peal of  a  statute  by  Implication.  It  is  now 
settled  that  there  may  be  such  repeals,  but 
they  are  not  favored,  and  the  legislative  in- 
tent to  accomplish  that  result  must  be  clear. 
Edalgo  V.  Southern  Ry.  Co.,  129  Ga.  264,  6S 
S.  E.  846,  and  citations.  There  is  no  express 
repeal  or  exclusion,  in  the  act  of  1905,  of  the 
right  to  sue  for  damages. 

Is  there  a  clear  legislative  intent  that  it 
should  repeal  the  pre-existing  right  of  a  sliip* 
per  to  bring  an  action  for  damages  against 
a  carrier  for  a  breach  of  duty  in  respect 
to  furnishing  cars  or  transporting  his  freight 
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with  due  diligence?  The  act  provided  tor 
a  liability  to  pay  an  amount  per  day  per 
car,  to  be  prescribed  by  the  commission,  for 
the  failure  to  furnish  cars,  If  ordered  In  the 
manner  required.  It  did  not  undertake  to 
provide  any  method  for  ascertaining  the  ex- 
tent of  damages  which  might  be  inflicted  up- 
on a  shipper;  nor  did  It  say.  in  terms  that 
the  remedy  so  given  should  be  exclusive. 
The  amount  specified  by  the  commission 
might  be  a  reasonable,  fixed  amount,  say  $1 
per  day  per  car.  If  a  shipper  desired  to  pro- 
ceed by  virtue  of  that  act,  it  was  incumbent 
on- him  to  comply  with  its  terms.  It  stated 
that.  If  a  shipper  or  consignor  should  require 
the  placing  of  a  car  or  cars  to  be  used  in 
car  load  shipments,  ''then,  in  order  for  the 
consignor  or  shipper  to  avail  himself  of  the 
forfeitures  or  penalties  prescribed  by  the 
roles  and  regulations  of  said  Railroad  Com- 
mission, it  must  first  appear  that  such  ship- 
per or  consignor  made  written  application 
for  said  car  or  cars  to  said  railroad."  It 
was  declared  that  the  Railroad  Commission 
should,  by  reasonable  rules  and  regulations, 
provide  a  time  within  which  cars  should  be 
furnished  after  being  thus  ordered,  *'and  the 
penalty  per  day  per  car  to  be  paid  by  said 
railroad  company  in  the  event  such  car  or 
cars  are  not  furnished  as  ordered."  It  then 
eontinued:  '*And  provided,  further,  that,  in 
order  for  any  shipper  or  consignor  to  avail 
himself  of  the  penalties  provided  by  the 
rules  and  regulations  of  said  railroad  com- 
mission, such  shipper  or  consignor  shall  like- 
wise be  subject,  under  proper  rules  to  be  fix- 
ed by  said  conmilssion,  to  the  orders,  rules, 
and  regulations  of  said  Railroad  Commis- 
sion." Thus  twice  in  the  second  section  of 
the  act  occurs  a  statement  that  in  order  for 
the  consignor  or  shipper  to  avail  himself 
of  the  forfeitures  or  penalties  provided  for 
in  it,  and  in  the  rules  of  the  Railroad  Com- 
mission to  be  adopted  in  pursuance  of  it,  he 
must  do  certain  things.  This  Indicates  much 
more  strongly  an  intention  to  provide  a  cumu- 
lative remedy,  and  to  permit  the  shipper  to 
avail  himself  of  It  upon  certain  terms,  than 
a  repeal  of  a  pre-existing  remedy. 

Again,  the  third  section  of  the  act  (whidi 
has  since  been  repealed  by  the  act  of  1907 
[Acts  1907,  p.  72]).  provided  that,  "before  any 
railroad  company  is  subjected  to  the  penal- 
ties provided  by  this  act,  said  Railroad  Com- 
mission shall  require  said  railroad  company 
to  show  cause  therefor;  and  if  sufficient 
cause  is  shown,  then  said  company  shall  be 
relieved  from  any  further  liability  under  this 
act"  Assuming  that  the  hearing  thus  pro- 
vided for  applied  to  the  "reciprocal  demur- 
rage," or  amount  subject  under  the  act  to  be 
recovered  by  the  shipper,  as  well  as  to  the 
public  penalty  recoverable  by  the  Railroad 
Commission,  which  was  provided  for  In  the 
fourth  section,  shall  it  be  held  that  the 
General  Assembly  meant  in  all  events  to  ex- 
clude a  shipper  from  suing  a  carrier  for 
damages  arising  from  the  breach  of  the  com- 


mon-law duty  to  him  in  regard  to  furnish- 
ing cars  or  not  delaying  transportation,  to 
limit  him  absolutely  to  the  recovery  of  the 
amount  fixed  by  the  rule  of  the  Railroad 
Commission,  and  as  to  that  to  submit  the 
question  of  liability  to  the  commission,  and 
relieve  the  company  from  paying  even  the 
limited  amount,  if  the  commission  should 
so  decide?  It  would  require  a  very  strong 
implication  to  show  that  the  Legislature,  in 
endeavoring  to  confer  upon  shippers  an  addi- 
tional means  of  enforcing  prompt  furnish- 
ing of  cars,  absolutely  excluded  them  from  a 
resort  to  the  courts  for  a  recovery  of  dama- 
ges, and  in  lieu  thereof,  without  any  right  of 
choice  of  remedies,  placed  upon  them  the 
restrictions  above  indicated.  We  think  that 
the  act  was  intended  to  give  an  additional 
safeguard  and  remedy,  which  a  shipper  might 
adopt  if  he  so  desired,  and  not  to  destroy 
his  right  of  action  for  damages  for  failure 
of  duty  by  the  carrier  as  to  furnishing  cars 
or  transporting  freight  without  unreasonable 
delay. 

Counsel  for  plaintiff  in  error  dted  and  re- 
lied on  the  decision  of  the  Court  of  Appeals 
in  Pennington  &  Evans  v.  Douglas,  Augusta 
&  Gulf  Railway  Co.,  8  Ga.  App.  665,  60  S. 
E.  485.  The  judgment  was  doubtless  correct. 
But  we  regret'  that  we  cannot  concur  with 
our  learned  Brethren  in  all  that  was  said  in 
discussing  the  case.  The  action  there  was 
clearly  brought  under  the  act  of  1905.  The 
allegations,  as  reported,  showed  beyond  con- 
troversy that  it  was  an  effort  to  enforce  the 
liability  provided  by  that  act.  The  Court 
of  Appeals  so  construed  it,  and  we  concur  in 
that  construction.  So  considered,  it  was  held 
to  be  fatally  defective.  Mere  statements  of 
counsel,  oral  or  written,  in  argument,  as  to 
what  they  intended  to  claim,  could  not  alter 
the  patent  fact  that  the  suit  was  of  that  na- 
ture, and  was  not  a  suit  to  recover  damages 
for  a  breach  of  the  common-law  duty.  The 
Court  of  Appeals  also  held  that,  if  the  ac- 
tion should  be  treated  as  one  seeking  .to  re- 
cover damages  for  a  breach  of  the  duty  of 
the  carrier  aside  from  the  act,  it  was  insuf- 
ficient in  its  allegations.  These  rulings  were 
enough  to  terminate  the  case ;  and  that  court 
evidently  entertained  the  view  that  the  judg- 
ment could  be  rested  on  the  first  ground 
alone,  as  it  was  said  in  the  opinion:  "The 
judgment  of  the  lower  court  sustaining  the 
demurrer  generally  might  well  have  been 
sustained  upon  the  principle  that,  being  plain- 
ly an  action  for  the  penalty  or  damages  pro* 
vided  by  the  Steed  act,  it  was  Incapable  of 
being  transformed  into  a  common-law  ac- 
tion for  damages  against  the  carrier." 

Reliance  is  also  placed  by  counsel  for  plain- 
tiff in  error  on  the  decision  in  Texas  &  Pa- 
cific Ry.  Co.  V.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  553. 
But  a  careful  comparison  of  that  decision, 
and  the  act  of  Congress  on  which  it  rested, 
with  the  present  case,  and  the  act  of  the 
Legiislature  now   under    conaiideration,   wiU 
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flhow  that  the  two  subjects  considered  were 
quite  different,  and  that  there  is  no  conflict 
between  the  two  decisions.  If  there  be  any 
apparent  difference  at  first  yiew»  it  will  dis- 
appear when  the  act  then  under  considera- 
tion and  that  now  involved  are  compared. 
In  the  opinion  in  the  case  cited  Mr.  Justice 
White  gave  a  brief  synopsis  of  what  was  call- 
ed *^e  act  to  regulate  commerce,"  or  what 
in  more  commonly  called  '*the  act  to  regulate 
Interstate  commerce/'  as  it  existed  at  the 
time  when  the  shipments  under  consideration 
were  made.  From  that  statement  the  follow- 
ing extracts  are  taken: 

"The  act  made  it  the  duty  of  carriers  sub- 
ject to  its  provisions  to  charge  only  just  and 
reasonable  rates.  To  that  end  the  duty  was 
Imposed  of  establishing  and  publishing  sched- 
ules of  such  rates.  It  forbade  all  unjust  pref- 
erences and  discriminations^  made  it  unlaw- 
ful to  depart  from  the  rates  in  the  establish- 
ed schedules  until  the  same  were  changed  as 
authorized  by  the  act,  and  such  d^arture 
was  made  an  offense  punishable  by  fine  or 
imprisonment,  or  both,  and  the  prohibitions 
of  the  act  and  the  punishments  which  it  im- 
posed were  directed,  not  only  against  carriers, 
but  against  shippers,  or  any  person  who,  di- 
rectly or  Indirectly,  by  any  machination  or  de- 
vice, in  any  manner  whatsoever,  accomplished 
the  result  of  producing  the  wrongful  discrim- 
inations or  preferences  which  the  act  forbade. 
It  was  made  the  duty  of  carriers  subject  to 
the  act  to  file  with  the  Interstate  C!ommerce 
Oommlssion  created  by  that  act  copies  of  es- 
tablished schedules,  and  power  was  conferred 
upon  that  body  to  provide  as  to  the  form  of 
the  schedules,  and  penalties  were  Imposed 
for  not  establishing  and  filing  the  required 
schedules.  The  commission  was  endowed 
with  plenary  administrative  power  to  super- 
vise the  conduct  of  carriers,  to  Investigate 
their  affairs,  their  accounts,  and  their  meth- 
ods of  dealing,  and  generally  to  enforce  the 
provisions  of  the  act,  ♦  •  ♦  to  hear 
complaints  concerning  violations  of  the  act, 
to  investigate  the  same,  and,  if  the  com- 
plaints are  well  founded,  to  direct,  not  only 
the  making  of  reparation  to  the  Injured  per- 
sons, but  to  order  the  carrier  to  desist  from 
such  violation  in  the  future;" 

Provision  was  made  for  the  enforcement 
of  the  orders  of  the  commission  by  invoking 
the  authority  of  the  courts  of  the  United 
States,  and  prima  facie  effect  In  such  courts 
was  given  to  the  findings  of  fact  made  by  the 
commission.  The  suit  then  before  the  court 
was  brought  by  an  oU  company  against  a 
railroad  company,  alleging  that  the  latter 
had  exacted  from  the  former  the  payment  of 
an  unjust  and  unreasonable  rate  on  the  ship- 
ment of  certain  car  loads  of  cotton  seed  from 
points  in  Louisiana  to  Abilene,  Tex.,  and  that 
the  rate  exacted  was  also  discriminatory,  and 
amounted  to  charging  more  for  a  shorter 
than  for  a  longer  haul.  One  point  Involved 
was  whether  the  act  referred  to  above  pre- 
vented the  shipper  from  maintaining  an  ao> 


tlon  at  common  law  in  a  state  court  to  re- 
cover for  what  was  alleged  to  be  excessive 
and  unreasonable  freight  rates  exacted  on 
interstate  shipments,  where  the  rates  charg- 
ed were  those  which  had  been  duly  fixed  by 
the  carrier  according  to  the  act  and  had  not 
been  found  to  be  unreasonable  by  the  Inter- 
state Ck>mmerce  Commission.  The  Supreme 
Court  of  the  United  States  held  that  sudbt 
an  action  in  the  state  court  could  not  be 
maintained. 

The  act  of  Congress  prohibited  a  departure 
from  the  established  rates,  while  the  plain- 
tiff sought  to  recover  because  the  railroad 
cempany  adhered  to  them.  The  act  provided 
how  such  established  rates  could  be  changed. 
The  plaintiff  sought  in  effect  to  have  them 
changed,  by  being  declared  unreasonable  and 
by  recovering  a  portion  of  the  charge,  upon 
proof  offered  In  a  state  court  The  act,  deal- 
ing with  the  subject  of  Interstate  commerce, 
under  the  clause  of  the  Constitution  of  the 
United  States  on  that  subject,  provided  a 
mode  of  redress,  and  the  tribunals  in  which 
it  should  be  had.  The  plaintiff  sought  to  dis- 
regard this  provision  altogether,  and  to  re- 
cover under  a  common-law  action  in  a  dif- 
ferent tribtmal.  It  would  seem  plain  that  it 
would  be  Inconsistent  for  Congress  to  as^ 
sume  exclusive  jurisdiction  over  the  subject 
of  establishing  interstate  freight  rates,  and 
at  the  same  time  to  allow  the  rate,  after 
being  so  established,  to  be  entirely  disregard- 
ed, and  to  have  it  left  to  juries  in  many 
jurisdictions  to  determine  what  rates  were 
reasonable,  and  therefore  what  rates  should 
be  established.  The  two  things  cannot  be  rec- 
onciled. So  in  our  own  state,  where  freight 
rates  have  been  fixed  by  the  Railroad  Com- 
mission in  accordance  with  the  law,  it  could 
hardly  be  held  that  they  could  be  merely  ig- 
nored, and  suits  be  brought  in  various  courts, 
so  as  to  leave  it  to  the  determination  of  dif- 
ferent juries  to  declare  ab  origine  whether 
a  given  rate  charged  by  the  carrier  was  rea- 
sonable. And  the  same  may  be  said  of  some 
other  things  Intrusted  primarily  exclusive- 
ly to  the  commissioners.-  But,  from  what  has 
already  been  said,  the  difference  between  the 
two  cases  will  appear. 

The  case  of  Texas  Pacific  By.  Ca  v.  Cisco 
Oil  Co.,  204  U.  S.  449,  27  Sup.  Ct  358,  51 
L.  B3d.  562,  Is  similar  to  the  one  above  re- 
ferred to;  and  the  decisions  cited  in  the  opin- 
ion in  the  case  of  the  Texas  Pacific  Railway 
Company  do  not  conflict  with  the  rulings  here 
made.  Reliance  was  also  placed  upon  End- 
lich  on  the  Interpretation  of  Statutes,  {  470; 
but  a  reading  of  the  entire  section  will  show 
that  it  recognizes  the  rule  above  discussed. 

2.  This  being  an  action  based  on  the  com- 
mon-law liability  of  the  carrier,  and  not  on 
the  act  of  1905,  it  does  not  appear  that  it 
was  subject  to  general  demurrer.  It  was  al- 
leged, among  other  things,  that  the  defendant 
was  a  common  carrier  for  hire;  that  it  had 
been  receiving  lumber  for  shipment  from  this 
plaintiff  in  the  past;  that  it  held  itn^  oat 
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as  wUling  to  receive  the  lAipment  now  in* 
volyed,  and  promised  from  time  to  time  to 
fnrnlah  cars;  that  nnder  direction  of  ita 
agent  he  placed  the  Itmiber  at  a  certain 
point  on  its  right  of  way  (Georgia,  Sou.  & 
Fla.  Ry.  Go.  v.  Marchman.  121  Ga.  285,  48 
S.  E.  9C1;  Atlantic  &  Birmingham  Ry.  €!o. 
▼.  Howard  Supply  Co.,  126  Ga.  478,  54  S.  E. 
630);  that  he  urged  them  repeatedly  to  fur- 
nish the  necessary  cars,  informing  them  of 
the  necessity  for  prompt  shipment  and  of  the 
damages  which  would  accrue  to  him  from 
delay;  and  that  they  negligently  failed  and 
refused  to  furnish  such  cars,  and  allowed 
the  lumber  to  remain  lying  on  their  right  of. 
way  from  November  20,  1906,  until  the  suit 
was  brought,  March  6,  1908,  thereby  causing 
it  to  be  injured  and  damage  to  accrue  to  the 
plaintiff.  i:iie  allegations  of  the  petition 
were  sufiScient  to  withstand  a  general  demur- 
rer, and  the  grounds  of  special  demurrer 
were  not  urged. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

FISH,  O.  J.  I  concur  in  the  judgment  If 
the  Railroad  Commission  has  the  power,  un- 
der the  act  of  1905,  to  make  a  rule  requiring 
railroad  companies  to  furnish  cars  to  ship- 
pers within  a  given  time  and  to  prescribe  a 
penalty  for  failure  to  comply  with  such  rule, 
then,  for  the  reasons  given  in  the  opinion  of 
the  court,  a  shipper  is  not  restricted  to  a 
recovery  of  the  penalty  for  a  violation  of 
the  rule.  If  the  Railroad  Commission  has 
no  power  to  prescribe  such  a  rule  and  pen- 
alty, which  I  think  is  true  (see  dissent  in 
Southern  Railway  CJo.  v.  Melton,  133  Ga.  277, 
65  S.  £.  665),  then,  of  course,  it  follows  that 
the  only  remedy  a  shipper  has,  who  may 
have  sustained  damages  for  a  breach  of  the 
common-law  duty  of  a  railroad  company  to 
furnish  him  cars,  is  a  common-law  action  for 
damages. 


(i»  Oa.  881) 

MABRT  et  al.  v.  FULLER  et  aL 
(Bapreme  Court  of  Georgia.    Feb.  16,  1910.) 

(8yllahu»  hy  the  Court,) 

1.  Schools  and  School  Distbicts  (§§  103, 
107*)— School  Taxes— Submission  to  Pop- 

XTLAS   Vote— INJTTNCITON. 

Under  the  pleadings  and  evidence  in  the 
case,  there  was  no  abuse  of  discretion  on  the 
ysLTt  of  the  court  below  in  refusing  to  grant  the 
injunction  sought. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  !l  241,  255;  Dec. 
Dig.  f!  103,  107.*] 

(Additional  Syllahus  hy  Editorial  Staff,) 

2.  Appeal  and  Erbor  (§  107S*)  —  Briefs — 
Failure  to  Discuss  Question. 

A  question  raised  in  the  pleadings,  but  not 
referred  to  in  counsePs  brief,  will  be  treated  as 
abandoned. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |fi  4256-4261;  Dec.  Dig.  S 
107a.»] 


Orror  from  Superior  Court,  Hall  Goimty; 
J.  J.  Kinsey,  Judge. 

Action  by  W.  R.  Mabry  and  others  against 
A«  B.  Fuller  and  others.  Judgment  for  de- 
fendants, and  i^aintifiCs  bring  error.  Af- 
firmed. 

A.  C.  Wheeler  and  J.  O.  Collins,  for  plain- 
tiffs in  error.  H.  H.  Perry,  for  defendants  In 
error. 

BBCK,  J.  Mabry  and  others,  alleging  that 
they  were  citizens  and  taxpayers  of  Center 
school  district,  in  Hall  county,  presented  their 
petition  to  the  superior  court,  praying  for  In- 
junction against  the  levy  and  collection  of  a 
local  tax  for  the  school  district,  and,  as 
grounds  for  the  application  for  injunction 
sought,  alleged,  among  other  things,  that  the 
school  district  itself  had  not  been  properly 
laid  off  and  marked  out;  that  the  county  it- 
self had  not  been,  at  the  time  of  the  election 
to  determine  the  question  of  local  taxation, 
legally  laid  off  into  school  districts;  that  the 
notice  required  by  law  of  the  time  and  place 
of  holding  the  election  had  not  been  given; 
that  the  election  had  been  ordered  upon  an 
insufficient  petition;  and  that  the  election 
which  was  held  to  determine  the  question 
of  local  taxation  was  illegal  and  invalid  up- 
on other  grounds  hereinafter  referred  to. 

The  burden  of  proof  to  establish  the  sever- 
al grounds  of  attack  upon  the  validity  of  the 
election  rested  on  petitioners  asserting  such 
invalidity.  The  court  below  was  of  the  opin- 
ion that  this  burden  had  not  been  carried  by 
the  plaintiffs,  and  refused  the  injunction; 
and  in  view  of  the  pleadings  and  evidence  in 
the  case  we  do  not  think  that  the  court  erred. 
The  defendant  in  error  submitted  affidavits 
of  H.  V.  Johnson  and  John  Ll  Gaines  to  the 
effect:  That  they  and  H.  H.  Beard  were  ap- 
pointed a  special  committee  by  the  board  of 
education  to  define  the  boundaries  of  Center 
school  district  That  deponents  agreed  upon 
definite  boundaries  for  the  district  and  ap- 
peared before  the  board  some  time  in  the 
winter  of  1906-07,  some  months  before  the 
election  was  called'  to  determine  the  question 
of  a  local  tax  for  said  school  district,  and 
at  that  meeting  reported  the  following  as 
the  boundaries  of  the  district,  to  wit:  ''Begin- 
ning at  the  west  corner  of  the  district  on 
lands  of  H.  V.  Johnson,  on  the  Chattahoo- 
chee [river],  on  mouth  of  Big  creek;  thence 
following  said  river  north  to  Flowery  Branch 
creek;  thence  with  Flowery  Branch  creek 
southeast  to  the  Southard  mill;  thence  an 
old  mill  road  to  the  railroad  on  property  own- 
ed by  BlI  Carlisle;  thence  with  R.  R.  to  cul- 
vert over  Big  creek  on  property  owned  by 
Joseph  Brown;  thence  a  west  course  follow- 
ing Big  creek  to  the  beginning  corner."  That 
the  board  agreed  to  said  boundaries,  accepted 
and  approved  the  same  as  satisfactory,  and 
deponents  were  informed  by  members  of  the 
board  the  same  day  that  the  district  had  been 
established:    Also,  the  affidavit  of  Homer  A. 


•For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  4  Am.  Digs.  1907  to  date,  4  Reporter  Indazes 
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Langford,  to  the  effect  that  he  was  a  member 
of  the  board  of  education  at  the  time  above  re- 
ferred to,  remembers  that  Johnson,  Gaines, 
and  Beard  were  appointed  as  a  committee  to 
define  the  boundaries  of  the  school  district, 
that  they  did  so^  and  their  report  was  unani- 
mously approved  by  the  board;  the  boundaries 
being  the  same  as  those  stated  in  the  affida- 
vits of  Johnson  and  Gaines.  Affidavit  of  T. 
H.  Robertson,  to  the  effect  that  he  was  the 
county  school  commissioner  of  Hall  county 
in  1906;  that  while  he  was  commissioner  the 
board  of  education  laid  off  the  county  into 
school  districts;  that  the  same  was  laid  off  on 
a  map  of  said  county  now  in  the  office  of  the 
county  school  commissioner,  and  the  districts 
marked  thereon;  that  all  of  the  districts  were 
marked  at  and  during  meetings  and  by  the 
board. of  education  or  under  its  direction,  and 
to  the  best  of  his  recollection  the  lines  of  Cen- 
ter school  district  were  laid  off  on  the  map 
while  he  was  commissioner;  and  that  he 
knows  that  while  he  was  commissioner  the 
board  of  education  established  said  district 
and  agreed  to  the  boundaries  of  the  same. 
It  also  appears  from  the  certified  records  of 
the  court  of  ordinary,  put  in  evidence  by  the 
defendants  in  error,  that  the  election  for  local 
school  tax  for  Center  school  district  was  duly 
ordered,  and  that  notices  of  the  same  in 
terms  of  the  statute  were  ordered  to  be  post- 
ed as  required  by  law.  The  fact  that  these 
notices  were  not  signed  did  not  render  them 
ineffectual  or  illegal,  as  the  law  does  not  re- 
quire that  they  should  be  signed  by  any  of- 
ficial. There  were  points  of  conflict  between 
this  and  certain  evidence  introduced  by  peti- 
tioners, but  it  was  within  the  province  of  the 
court  below  to  settle  such  conflicts. 

The  statute  provides  that  two-thirds  of 
those  voting  at  elections  for  the  local  tax  pro- 
vided for  in  the  act  approved  August  21, 1906, 
should  be  necessary  to  carry  the  election  for 
local  taxation  for  public  schools.  In  the  elec- 
tion upon  the  result  of  which  depends  the 
right  to  enforce  the  tax  sought  to  be  enjoin- 
ed* the  requisite  proportion  of  those  voting 
cast  their  ballots  for  local  taxation.  But  it 
is  alleged  that  nine  qualified  voters  who  went 
to  the  polls  at  the  time  the  election  was  held. 
Intending  to  vote  against  the  local  taxation, 
and  left  the  election  precinct  and  went  away 
without  voting,  because  they  were  Informed 
by  John  L.  Gaines,  Sr.,  who  was  one  of  the 
"promoters"  of  the  election  and  who  after- 
wards acted  as  a  manager,  that  no  election 
would  be  held  on  that  day;  and  petitioners 
urge  that  this  conduct  on  the  part  of  Gaines 
amounted  to  such  fraud  as  to  vitiate  the  elec- 
tion. It  does  not  seem  possible  that  it  could 
be  seriously  contended  that  persons  who  go 
to  an  election  precinct  on  the  day  of  the  elec- 
tion can  accept,  without  question,  from  one 
who  afterwards  happens  to  be  sworn  in  as 
a  manager  of  the  election,  a  misleading  state- 
ment, even  though  it  is  intended  to  mislead, 


and,  faUing  in  consequence  thereof  to  vote, 
afterwards  be  beard  to  urge  that,  in  conse- 
quence of  the  deception  practiced  upon  them, 
the  results  of  the  election.  In.  which  the  pub- 
lic are  vitally  interested,  should  be  set  aside. 
And  equally  ineffectual  as  showing  fraud 
which  could  vitiate  the  election  is  the  alle- 
gation that  two  qualified  voters,  who  went  to 
the  polls  with  the  intention  of  voting  against 
the  school  tax,  were  induced  to  vote  for  it  by 
the  false  representation  on  the  part  of  some 
of  the  managers  of  the  election  that  if  the 
election  was  carried  it  would  be  of  force  but 
one  year,  and  that  the  tax  would  not  exceed 
a  certain  per  cent 

The  failure  upon  the  part  of  the  officials, 
whose  duty  it  was  to  levy  and  collect  the  tax, 
to  enforce  the  same  against  certain  property 
in  the  district,  afforded  no  reason  for  re- 
straining the  collection  of  the  tax  against 
other  taxpayers. 

The  evidence  touching  the  question  as  to 
whether  the  ordinary  had  declared  the  result 
of  the  election  was  not  of  such  character  as 
to  require  a  finding  that  the  result  had  not 
been  declared. 

The  question  raised  in  the  pleadings  as  to 
the  constitutionality  of  the  act  of  1906  is  not 
referred  to  in  the  brief  of  counsel,  and  the 
point  made  is  therefore  treated  as  abandoned. 

There  were  other  attacks  made  in  the 
pleadings  upon  the  validity  of  the  tax  in  ques- 
tion, but  they  are  not  of  sufficient  materiality 
to  require  discussion.  Considering  the  plead- 
ings and  all  the  evidence,  it  does  not  appear 
that  the  court  abused  his  discretion  in  refus- 
ing the  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

OSS  Ga.  864) 
BECKER  et  al.  v.  DONALrSON  et  a1. 
DONALSON  et  al.  v.  BECKER  et  al. 
(Supreme  Court  of  Georgia.    Feb.  16,  1910.) 

(Syllabus  "by  the  Court.) 

1.  Evidence  (§  ::{54*)— Trial  (§  54*)— Entries 
IN  Account  Books— Ledger  EJntbt  Made 
BY  Dependant  — Evidence  Admissible  as 
TO  One  Defendant. 

Evidence  of  an  entry  in  a  book,  made  by 
one  of  two  defendants,  being  admissible  as 
against  the  defendant  who  made  the  entry,  was 
not  rendered  inadmissible  because  the  book  was 
not  one  of  original  entries,  or  because  it  was 
not  admissible  as  against  the  other  defendant. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  M  14(»-1483;  Dec.  Dig.  |  354;* 
Trial.  Cent  Dig.  |  127 ;   Dec.  Dig.  |  54.*! 

2.  Principal  and  Agent  (§  122*)- Proof  of 
Agency- Declarations  of  Agent. 

In  this  case  it  was  erroneous  to  admit  in 
evidence  the  testimony,  "When  he  [B.  A.  Beck- 
er] returned  home,  he  offered  to  sell  out  the  en- 
tire interests,  saying  that  his  father  had  direct- 
ed him  to  do  it :  offered  to  sell  their  entire  inter- 
ests for  $25,000." 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Affent,  Cent.  Dig.  §§  416-419;  Dec.  Dig.  { 
t22.*] 
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8.  Trial  (§  51*)— Rkckptiow  of  Evidencbt- 

RuLiNo  ON  Objections. 

Where  an  objection  to  testimony  makes  the 
direct  question  of  its  admissibility  or  inadmis- 
sibility, and  is  not  one  connecting  it  with  other 
testimony,  or  the  like,  the  better  practice  is  to 
rule  directly  on  the  question,  and  not  admit  it 
"for  the  present." 

(a)  It  is  not  necessary  to  deal  fnrther  with 
certain  of  the  grounds  of  the  motion  for  new 
trial  which  complain  of  rulings  admitting  cer- 
tain testimony  "for  the  present" 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  $  125 ;   Dec.  Dig.  §  51.  ♦] 

4.  Witnesses  (§  266*)— Oboss-Examination— 
Abridgment  of  Right. 

The  right  of  cross-examination,  thorough 
and  sifting,  which  belongs  to  every  party  as  to 
the  witnesses  against  him,  should  not  be  abridg- 
ed, especially  where  the  witness  is  the  opposite 
party  to  the  cause  on  trial,  and  is  testifying  for 
the  purpose  of  making  out  his  own  case. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fi§  907-922;    Dec.  Dig.  S  266.*] 

5.  Tbiai.  (f  252*)— Estoppel  (§  94»)— Instruo- 
TiONB— AppuoABiurr  to  Bvidxnob. 

The  instructions  to  the  Jury  as  set  forth  in 
the  fifth,  sixth,  and  seventh  divisions  of  the 
opinion  were  not  adjusted  to  the  evidence. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  59(1-012 :  Dec.  Dig.  §  252  ;♦  Estoppel 
Dec  Dig.  S  94.*] 

6L  Insufficient  Grounds  for  New  Trial. 

None  of  the  other  grounds  of  the  motion* 
for  new  trial,  not  specially  dealt  with  above,  are 
Bofficient  to  require  the  grant  of  a  new  trial. 

7.  Set-Off  and  Counterclaim  (§  13*)  — 
Pleading  (|  262*)  — Causes  in  Which 
Counterclaim  is  Allowed— Amendment  of 
Plea. 

-Since  the  adoption  of  the  uniform  proce- 
dure act  of  1887  (Acts  1887,  p.  64),  the  provi- 
sions of  which  are  set  forth  in  part  in  Civ. 
Code  1895,  §  4833,  where  the  plaintiffs  institute 
suit  for  specific  performance  of  an  alleged  con- 
tract for  the  conveyance  of  land,  for  cancellation 
of  deeds,  for  injunction,  and  for  damages,  found- 
ed upon  their  alleged  right  to  the  land,  the  de- 
fendants may  in  their  answer  assert  a  right  to 
afllrmative  relief,  such  as  damages  alleged  to 
result  from  trespass  by  the  plaintiffs  upon  the 
land  in  dispute,  and  may  afterwards  by  amend- 
ment to  their  plea  assert  a  right  to  such  dam- 
ages which  occurred  subsequently  to  the  filing 
of  the  original  plea. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §  15;  Dec.  Dig.  I  13;» 
Pleading.  Cent.  Dig.  §  801 ;   Dec.  Dig.  §  2e2.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty;  W.  N.  Spence,  Judge. 

Action  by  John  E.  Donalson  and  another 
against  B.  A.  Becker  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error; 
plaintiffs  filing  a  cross-bill  of  exceptions.  Re- 
versed on  main  bill,  and  afl3rmed  on  the 
cross-bill. 

This  was  a  suit  by  John  S.  Donalson  and 
the  Chattahoochee  Lumber  Company  for  spe- 
cific performance  of  an  alleged  agreement  to 
oonyey  a  certain  tract  of  land  in  Decatur 
ooimty,  Ga.,  and  for  an  Injunction  to  prevent 
interference  with  the  property.  The  verdict 
was  for  the  plaintiffs.  The  defendants  ex- 
cepted to  the  judgment  overruling  their  mo- 
tion for  a  new  trial.    A  cross-bill  of  excep- 


tions complains  of  the  allowance  of  an  amend- 
ment to  the  defendants'  answer.  The  other 
material  facts  sufficiently  appear  in  the  opiu- 
ion. 

M.  E.  0*Neal  and  Pope  &  Bennet,  for  plain- 
tiffs in  error.  Albert  H.  Russell  and  T.  S. 
Hawes,  for  defendants  in  error. 

ATKINSON,  J.  1.  One  ground  of  the  mo- 
tion for  new  trial  complains  of  error  in  al- 
lowing a  witness  to  testify  that  "the  $1,250 
which  was  paid  for  this  land  was  credited 
on  the  ledger  of  the  Donalson  Lumber  Com- 
pany, kept  by  B.  A.  Becker.  Mr.  B.  A.  Beck- 
er made  the  entry.  It  is  in  his  handwrit- 
ing." -The  same  ground  complains  of  error 
in  admitting  in  evidence  the  entry  referred 
to  by  the  witness,  which  appeared  "on  the 
ledger  No.  3,  page  590,  the  substance  and 
effect  of  which  was  to  credit  Ed.  C.  Becker 
In  the  year  1897  by  the  purchase  of  626  acres 
of  land,  July  6,  1894,  $1,250.75."  The  objec- 
tion urged  to  the  admission  of  the  evidence 
was  "that  it  sought  to  bind  and  affect  the 
rights  of  E,  C.  Becker  by  an  entry  made  on 
the  books  by  B.  A.  Becker,  of  which  entry 
E.  C.  Becker  had  no  knowledge  or  notice, 
whereas  said  evidence  Is  wholly  Irrelevant 
as  relating  to  transactions  between  B.  A. 
Becker  and  his  principal,  the  Donalson  Lum- 
ber Company,  and  not  to  a  transaction  in 
which  the  said  B.  C.  Becker  was  concerned, 
or  by  which  the  said  B.  C.  Becker  was  af- 
fected; the  only  evidence  Introduced  in  said 
case  in  reference  to  any  agency  of  E.  C. 
Becker  being  the  evidence  of  John  E.  Donal- 
son, a  witness  for  the  plaintiff,  to  the  effect 
that  Mr.  Becker  was  in  Georgia  looking  after 
his  father's  interests,  and  acting  in  the  ca- 
pacity as  secretary  and  treasurer  of  the  Don- 
alson Lumber  Company,  and  that  B.  A.  Beck- 
er represented  E.  C.  Becker,  and  that  E.  C. 
Becker  had  told  John  E.  Donalson  that  B.  A. 
Becker  would  look  after  B.  C.  Becker's  inter- 
ests down  there,  and  the  evidence  of  E.  C. 
Becker  to  the  effect  that  B.  A.  Becker  was 
the  local  representative  of  his  (B.  A.  Beck- 
er's) and  E.  C.  Becker's  interests  in  the  Don- 
alson Lumber  Company,  and  that  Mr.  E.  C. 
Becker  expressly  told  John  E.  Donalson,  and 
also  wrote  him,  that  B.  A.  Becker  would 
represent  their  Interests  In  all  matters  per- 
taining to  that,  and  always  gave  express 
power  In  delegating  authority."  The  objec- 
tion was  also  urged  that  "said  entry  on  said 
books  was  and  purported  to  be  copied  from 
ledger  2,  page  187,  and  was  not  and  did  not 
purport  to  be  a  book  of  original  entries,  and 
said  entry  was  not  admissible  without  pro- 
ducing or  accounting  for  said  ledger  No.  2, 
from  which  the  same  was  copied,  and  that 
said  ledger  No.  2  was  not  produced  and  not 
accounted  for."  The  objection  to  the  evi- 
dence, in  so  far  as  ft  affected  B.  C. .  Becker, 
was  well  founded;   but  B.  A.  Becker  was  a 
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party  defendant,  and  claimed  the  land  as  a 
piirchaser  from  E.  C.  Becker  by  purchase 
made  subsequently  to  the  time  It  was  con- 
tended by  plaintiffs  that  the  Donalson  Lum- 
ber Company  had  made  its  contract  with  E. 
C.  Becker  for  the  purchase  of  the  same  land. 
As  it  was  affirmatively  shown  that  the  entry 
complained  of  was  in  the  handwriting  of 
B»  A.  Becker,  it  was  admissible  as  against 
him,  at  least  as  a  circumstance  tending  to 
show  that  he  had  notice  of  the  alleged  con- 
tract between  E.  C.  Becker  and  the  Donalson 
Lumber  Company.  Being  admissible  for 
that  purpose,  and  the  writing  being  the  orig- 
inal writing  of  B.  A.  Becker,  the  fact  that 
the  entry  was  found  in  a  ledger  rather  than 
in  an  ordinary  daybook  or  other  book  of 
original  entries  became  immaterial,  and  would 
be  no  cause  for  the  grant  of  a  new  trial.  As 
to  B.  A.  Becker  the  entry  was  original.  The 
eridence  would  not  be  rendered  entii^ely  in- 
admissible merely  because  it  did  not  bind 
E.  C.  Becker. 

2.  In  another  ground  of  the  motion  for 
new  trial  complaint  is  made  of  the  nillng 
of  the  court  in  allowing  a  witness  to  testify: 
''When  he  [B.  A.  Becker]  returned  home,  he 
offered  to  sell  out  the  entire  interests,  saying 
that  his  father  had  directed  him  to  do  it; 
offered  to  sell  their  entire  interests  for  $25.- 
<XX)."  The  objection  urged  to  the  admissi- 
bility of  this  evidence  was  *'that  it  was  mere 
hearsay  testimony  as  to  what  B.  C  Becker 
had  directed  B.  A.  Becker  to  do,"  and  '*by 
said  evidence  it  was  sought  to  bind  B.  C. 
Becker,  and  establish  an  agency  on  the  part 
of  B.  A  Becker  for  EI  C.  Becker  by  mere 
declarations  of  B.  A.  Becker.**  It  was  in- 
-sisted,  in  r^ply  to  the  objections  urged,  that 
the  agency  of  B.  A.  Becker  was  fully  estab- 
lished by  other  evidence,  and  that  there  was 
no  attempt  by  the  testimony  introduced  to 
prove  agency  by  the  sayings  of  the  agent. 
We  do  not  think  this  answer  sufficient  to 
meet  the  objection.  The  evidence,  taken  al- 
together, was  not  sufficient  to  show  that  B. 
C.  Becker  had  authorized  B.  A.  Becker  to 
«ell  out  his  entire  interests  in  the  business. 
TDo  sell  out  the  business  was  quite  different 
from  representing  B.  C.  Becker's  Interests 
in  the  business  generally  at  the  place  where 
it  was  conducted.  The  evidence  recited  in 
the  ground  of  the  motion  /or  new  trial  dealt 
with  in  the  first  division  of  this  opinion  is 
substantially  all  of  the  evidence  tending  to 
show  agency  on  the  part  of  B.  A.  Becker, 
except  in  the  particular  instance  where  a 
special  power  of  attorney  was  executed,  au- 
thorizing B.  A.  Becker  to  settle  certain  mort- 
gages, etc.,  which  did  not  purport  to  con- 
template such  authority  as  that  contained  in 
the  evidence  to  which  objection  was  made. 
The  evidence  referred  to  in  the  first  division 
of  this  opinion,  tending  to  show  agency  on 
the  part  of  B.  A.  Becker,  contemplated  pow- 
•er  to  represent  the  interests  of  B.  C.  Becker 
in  a  continuing  business  rather  than  power 
to  make  disposition  of  the  businesa     That 


agency  cannot  be  proved  by  thfi  sayings  of 
an  agent,  see  Franklin  County  Lumber  Com- 
pany V.  Grady  County,  133  Ga.  557,  66  S.  E. 
2(54,  and  citations. 

3.  The  seventh  and  eighth  grounds  of  the 
amended  motion  for  new  trial  complain  of 
the  ruling  of  the  court  in  regard  to  the  ad- 
missibility of  certain  testimony.  When  ob- 
jection was  made  to  it,  the  judge  announced 
that  he  would  admit  it  "for  the  present.'* 
There  was  no  further  motion  made  to  exclude 
it,  nor  was  any  further  ruling  otherwise  in- 
voked as  to  its  admissibility.  A  new  trial 
will  be  granted  on  other  grounds,  and  the 
questions  presented  will  not  likely  arise 
again.  We  do  not  think  it  necessary  to  deal 
with  these  two  grounds  further  than  to  make 
reference  to  the  practice  of  admitting  testi- 
mony "for  the  present**  when  objection  is 
offered  to  its  admissibility.  Where,  as  In 
this  case,  the  objection  makes  a  direct  ques- 
tion of  the  admissibility  or  inadmissibility  of 
the  testimony,  and  there  is  no  question  con- 
necting it  with  other  testimony  or  the  like, 
the  better  practice  is  to  rule  directly  on  the 
question  and  not  to  admit  it  "for  the  pres- 
ent" This  case  differs  from  Cawthon  v. 
State,  119  Ga.  396,  46  S.  B.  897,  where  the 
testimony  objected  to  was  to  be  connected 
with  the  testimony  of  another  witness  to  be 
examined. 

4.  Another  ground  of  the  motion  for  new 
trial  was  because  the  court  erred  in  refusing 
to  allow  movant's  connsel  to  ask  certain 
questions,  and  in  refusing  to  allow  the  wit- 
ness to  answer  them.  The  witness  was  one 
of  the  plaintiffs,  testif^ng  in  his  own  behalf, 
and  was  under  cross-examination.  He  had 
testified  that  the  land  in  controversy  was 
the  property  of  the  Donalson  Lumber  Com- 
pany, but  it  had  never  gott^  a  deed  for  it ; 
that  the  title  thereto  was  held  by  B.  C.  Beck- 
er as  security  for  the  money  which  he  had 
furnished  with  which  to  buy  it;  and  that 
witness  had  written  to  B.  C.  Becker,  asking 
him  to  make  a  deed  after  a  certain  trade 
with  Williams.  After  delivery  of  the  testi- 
mony to  this  effect,  movant's  counsel  asked 
the  witness:  "Why  did  you  not  get  a  deed 
then  [at  the  time  of  the  transfer  from  B.  C. 
Becker  to  W.  T.  Williams],  and  have  the 
deed  [to  B.  a  Becker]  canceled?"  When  this 
question  was  asked,  the  court  interposed, 
saying:  "I  will  rule  out  that  question."  And 
when  counsel  for  movants  immediately  after- 
wards asked  the  witness:  "You  did  not  do 
it,  did  you?'  the  court  again  interposed, 
saying:  "You  need  not  answer  that."  The 
exception  was:  "Movants  Insist  that  said 
questions  were  pertinent,  legal,  and  proper, 
for  the  reason  that  movants  Insist  that  if 
said  land  had  been  held  merely  as  secority 
for  the  repayment  to  B.  C.  Becker  of  the 
amount  which  he  had  famished  ^th  which 
to  buy  the  same,  then  and  in  that  event  the 
natural  thing  for  him  to  have  done  would  have 
been  for  him  to  get  a  deed  conveying  said  land 
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from  said  E.  Ot  Becker  when  the  transfer 
had  been  made  to  Williams,  and  thereby  all 
indebtedness  dne  to  El  C.  Becker  by  the 
Donalson  Irnmber  Company  had  been  set- 
tled, and  the  failure  on  the  part  of  the  said 
Donalson  to  mention  said  deed  at  the  time 
when  the  transfer  was  made  to  Williams  was 
a  relevant  fact  bearing  out  the  theory  of 
movants  that  this  land  now  in  controversy 
was  the  land  of  B.  C.  Becker,  and  that  the 
title  was  not  held  by  B.  C.  Becker  merely  as 
security  for  the  money  which  he  had  furnish- 
ed with  which  to  pay  for  said  land;  and 
in  refusing  to  allow  said  questions  or  answer 
thereto  movants  submit  the  court  erred,  and 
they  now  assign  error  on  said  ruling."  It 
will  appear,  from  the  recitals  of  the  ground 
of  the  motion  for  new  trial  with  which  we 
are  now  dealing,  that  the  witness  from  whom 
the  answers  were  sought  to  be  elicited  by  the 
questions  propounded  was  one  of  the  plain- 
tilTs,  testifying  in  his  own  behalf,  and  the 
questions  were  asked  on  the  cross-examina- 
tion. It  is  erroneous  to  abridge  the  right  of 
cross-examination,  and  to  do  so  is  generally 
cause  for  the  grant  of  a  new  trial.  Civ. 
Code  1895,  §  5282;  Barnwell  v.  Hannegan, 
105  Ga.  396^  31  S.  E.  116;  Atlantic  Coast 
Line  R.  Co.  v.  Powell,  127  Ga.  805,  56  S.  E. 
1006,  9  L.  R.  A.  (N.  8.)  769.  Upon  the  ques- 
tion as  to  whether  there  was  a  contract  be- 
tween E.  C.  Becker  and  the  Donalson  Lum- 
ber Company,  by  which  that  company  should 
receive  a  deed  ^om  E.  C.  Becker  upon  repay- 
ment of  the  money  paid  out  as  the  purchase 
price  for  the  land,  the  testimony  of  the  wit- 
ness under  cross-examination,  testifying  in 
his  own  behalf,  and  the  testimony  of  one  of 
the  defendants  testifying  in  his  own  behalf, 
was  in  sharp  conflict,  so  much  so  as  to  sug- 
gest the  consideration  by  the  Jury  of  the 
question  of  credibility  of  the  witnesses.  The 
answers  which  the  witness  may  have  made  to 
the  questions  may  not  have  been  considered 
by  the  Jury  as  satisfactorily  explaining  his 
failure  to  ask  for  the  deed  at  the  time  of  the 
alleged  settlement,  and  may  have  been  re- 
garded as  a  circumstance  tending  to  corrobo- 
rate the  testimony  of  the  other  witness,  rath- 
er than  that  of  the  witness  under  cross- 
examination*  Under  this  view  the  court 
should  not  have  suppressed  the  questions 
pfTopounded. 

•6.  The  court  charged:  "It  Is  further  con- 
tended that  the  fact  that  the  Beckers  had 
notice  of  the  sale  after  circulars  had  been 
issued,  knowing  what  were  its  contents,  and, 
allowing  afterwards  a  sale  to  be  made  to  W. 
T.  Williams,  they  are  estopped  from  setting 
op  any  title  to  the  lands  in  controversy."  Al- 
so: "The  plaintifCs  insist  that  they  had  a 
rls^t  to  transfer  the  lands  in  controversy, 
and  that  they  had  a  right  to  presume  they 
were  Induded,  because  they  Insist  B.  O. 
Ttec^er  had  been  put  on  notice  that  these 
!ands  were  Included  in  a  circular  which  had 


been  issued  and  circulated,  offering  to  sell 
these  lands  as  a  part  of  the  assets  of  the  Don- 
alson Lumber  Company,  and  B.  C.  Beckei 
had  notice  to  that  effect,  that  is,  that  they 
were  offering  these  lands,  together  with. other 
lands,  as  a  part  of  the  assets  of  the  Donalson 
Lumber  Company,  to  W.  T.  Williams,  or  any- 
body else  who  would  become  a  purchaser, 
and  that  he,  after  having  that  notice,  remain- 
ed silent  on  that  point,  and  went  ahead  and 
accepted  the  money  'of  W«  T.  Williams,  and* 
that  being  true,  B.  C.  Becker,  and  his  succes- 
sor in  title,  B.  A.  Becker,  would  be  estopped 
from  setting  up  an  independent  title  to  that 
land  now;  that  It  would  be  such  a  legal 
fraud  upon  W.  T.  Williams  for  them  to  be 
allowed  to  set  up  title  to  these  lands  now  as 
that  they  would  be  estopped  frcm  doing  so." 
Exception  was  taken  to  the  charge,  as  con* 
talned  in  the  foregoing  excerpts,  upon  the 
ground  that  there  was  no  evidence  to  support 
it,  and  upon  the  ground  that  the  evidence 
failed  to  show^  that  B.  C.  Becker  had  notice 
of  the  matters  relied  upon  to  create  an  estop- 
pel. There  was  no  evidence  to  show  notice 
to  E.  C.  Becker  directly  of  an  intention  ta 
sell  to  Williams,  or  conduct  on  his  part  relied 
on  by  Williams  which  would  make  an  estop- 
pel. Notice  to  B.  A.  Becker  was  not  notice  to 
EL  O.  Becker  concerning  a  matter  in  which 
B.  A.  Becker  did  not  have  authority  to  repre- 
sent him.  There  was  no  evidence  to  show 
that  B.  A.  Becker  had  authority  from  E.  C. 
Becker  to  sell  this  land,  and,  therefore,  no- 
foundation  for  the  proposition  that  notice  to 
B.  A.  Becker  of  Donalson's  attempt  to  sell 
the  land  as  the  property  of  the  Donalson 
Lumber  Company  would  estop  B.  C.  Becker. 
6.  The  court  also  charged:  ••If  E.  C.  Beck- 
er, as  a  stockholder  of  that  company,  had 
full  knowledge  of  the  fact,  and  was  put  upon 
full  notice  of  the  fact  that  John  B.  Donal- 
son, another  one  of  the  stockholders  and 
president  of  the  company,  was  advertising 
to  the  world  the  Donalson  Lumber  Company's^ 
plant  and  all  of  its  assets,  and  had  included 
in  this  proposition  to  sell  these  particular 
lands  (now  in  controversy),  and  E.  C.  Beck- 
er knew  of  it,  and  was  aware  of  it.  If  he 
stood  by  and  did  not  assert  his  title  to  it, 
and  allowed  Donalson  to  sell  It  to  an  Inno- 
cent party  for  value,  then  he  would  be  estop- 
ped from  setting  up  any  title  to  it  thereaft- 
er." Error  was  assigned  upon  this  charge, 
and  several  reasons  were  stated  upon  whlcii' 
it  was  contended  that  error  had  been  com- 
mitted, among  them  being  that  there  was  no- 
evidence  to  authorize  it  It  is  sufficient  to- 
ssy that  Bl  C.  Becker  was  not  in  Georgia 
at  the  time,  but  was  at  his  home  in  St  Louis,, 
and  it  does  not  appear  that  he  communicated 
with  Williams  by  letter  or  otherwise,  so  as- 
to  mislead  and  induce  him  to  make  the  pur-* 
chase,  and  he  could  not  properly  be  regarded, 
as  one  who,  in  the  language  of  the  court, 
"stood  by,"  and,  seeing  the  sale  made  to  W.. 
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T.  Williams,  failed  to  object,  thereby  mislead- 
ing and  permitting  Williams  to  act  to  his  in- 
jury. 

,7.  The  court  also  charged:  '*If  B.  A.  Beck- 
er, who  is  a  defendant  in  this  case,  if  you 
believe  from  the  evidence  that,  acting  as  the 
agent  of  B.  C.  Becker,  whether  it  was  with 
authority  or  without  authority,  he  assumed 
to  be  his  agent,  the  agent  of  B.  G.  Becker, 
and  sold  these  lands  to  W.  T.  Williams,  and 
signed  an  agreement  by  which  W.  T.  Wil- 
liams became  the  purchaser  of  these  lands, 
paid  his  money  for  it — had  full  knowledge 
of  the  fact  that  W.  T.  Williams  was  buying 
this  property  with  this  understanding — that 
he  (Williams)  was  getting  these  lands,  then 
B.  A.  Becker  could  not  afterwards  set  up 
title  to  it,  and  would  b^  estopped  from  setting 
up  title  to  it**  One  of  the  criticisms  upon 
this  charge  was  that  there  was  no  evidence 
upon  which  to  base  it  There  was  no  evi- 
dence that  B.  A.  Becker  was  a  party  to  the 
deed  by  which  the  lands  of  the  Donalson 
Lumber  Company  were  conveyed  to  Williams, 
Including  the  lands  in  dispute.  Donalson  tes- 
tified that  such  deed  had  been  executed  but 
that  it  was  executed  by  him  as  president  of 
the  Donalson  Lumber  Company.  The  con- 
tract of  October  17th,  executed  by  Becker 
individually  and  as  attorney  in  fact  for  B. 
0.  Becker,  did  not  purport  to  convey  the 
lands  in  dispute.  There  was  no  written  con- 
tract in  evidence  to  which  the  court  could 
have  made  reference  in  the  charge,  and  the 
language  used  by  the  judge  was  not  adjusted 
to  the  evidence. 

8.  All  other  grounds  of  the  motion  for  new 
trial  have  been  carefully  considered  in  con- 
nection with  the  entire  evidence  and  charge 
as  a  whole,  and  none  of  them  are  sufficient 
to  require  the  grant  of  a  new  trial. 

9.  The  cross-bill  of  excet)tions  complains 
of  the  ruling  of  the  judge  allowing  the  de- 
fendants to  amend  the  plea  for  affirmative 
relief,  by  setting  up  damages  which  occurred 
after  the  original  suit  and  after  the  original 
answer  were  filed.  The  original  suit  was  for 
specific  performance  of  an  alleged  contract 
for  the  sale  of  land,  for  the  cancellation  of 
deeds,  for  damages  on  account  of  interference 
with  the  plaintiffs*  possession  of  the  land, 
and  for  injunction.  The  defendants  came  in- 
to court,  and,  after  answering  the  allegations 
of  the  petition,  added  other  allegations,  set- 
ting up  title  to  the  land,  alleging  that  the 
plaintiffs  had  damaged  them  by  cutting  and 
working  the  pine  trees  on  the  land  for  tur- 
pentine purposes  and  by  cutting  therefrom 
the  sawmill  timber,  and  praying  for  a  judg- 
ment for  damages.  The  suit  remained  in 
court  after  the  answer  was  filed  for  several 
years,  and  when  it  came  on  finally  to  be  tried 
the  defendants  amended  their  plea  by  setting 
up  damages  based  on  other  acts  of  the  plain- 
tiffs in  wording  the  trees  for  turpentine  pur- 
poses and  cutting  sawmill  timber  from  the 
land  subsequently  to  the  filing  of  the  original 


plea  up  to  the  time  of  the  trial.  The  plain- 
tiffs objected  to  the  allowance  of  so  much  of 
the  amendment  as  sought  to  recover  damages 
after  the  filing  of  the  original  plea,  on  the 
ground  that  it  "set  out  a  new  and  distinct 
cause  of  action.*'  In  their  brief  before  this 
court  the  plaintiffs  cite  Civ.  Code  1895,  § 
3884,  and  S.  &  O.  Canal  Co.  v.  Bourquin, 
51  Ga.  379.  The  provisions  recited  of  the 
Code  section  are  as  follows:  "Damages  for 
a  continuing  trespass  are  limited  to  those 
which  have  occurred  before  the  action  is  com- 
menced. Subsequent  damages  fiowing  from  a 
continuance  of  the  trespass  give  a  new  cause 
of  action."  To  the  same  effect  is  the  princi- 
ple ruled  in  the  case  cited.  The  contention  Is 
that  although  a  cause  of  action  for  damages 
in  favor  of  the  defendants  against  the  plain- 
tiffs with  respect  to  the  subject-matter  in 
dispute  may  have  occurred  pending  the  litiga- 
tion, and  after  the  defendants  had  filed  the 
original  plea,  nevertheless  the  damages  could 
not  be  Included  In  the  suit  and  be  found  by 
the  judgment  to  be  rendered.  Under  the 
authorities  above  cited,  if  a  trespass  Is  con- 
tinuous, the  plaintiff  may  at  his  election,  be- 
fore the  entire  injury  is  done,  sue  for  any 
damages  which  have  resulted  from  the  in- 
jury within  the  statute  of  limitations.  Oth- 
er damages  occurring  thereafter  might  b«i 
made  the  subject-matter  of  other  suita 
These  are  rights  which  exist  purely  at  lawi 
and  are  generally  to  be  exercised  by  a  plain* 
tiff  in  a  suit  at  law  for  damages ;  but  it  does 
not  follow  that  the  scope  of  the  litigation 
may  not  be  enlarged  by  matters  which  could 
be  set  up  by  a  defendant,  or  that  other  rights 
and  remedies  could  not  be  afforded  in  th« 
suit  under  changed  conditions.  When  th^ 
plaintiff  files  his  suit,  showing  proper  parties 
plaintiff  and  defendant,  and  a  cause  of  action 
within  the  jurisdiction  of  the  court,  anl 
prays  for  appropriate  and  substantial  relief, 
the  court  takes  jurisdiction  of  the  cause,  ai>^& 
thereafter  the  power  of  the  court  is  to  b« 
considered  in  regard  to  the  future  conduct  of 
the  case.  It  has  been  held  that,  where  there 
is  no  cause  of  action  at  the  commencement  of 
the  suit,  a  plaintiff  cannot  recover,  although 
one  may  accrue  respecting  the  same  subject- 
matter  while  the  suit  is  pending.  Baker  r. 
Tillman.  84  Ga.  401,  11  S.  E.  355;  Wadler 
V.  Jones,  55  Ga.  329.  Such  rulings  are  found- 
ed upon  the  reason  that  there  is  no  cause  of 
action  if  the  defendant  is  not  in  default,  and 
the  court  will  not  take  jurisdiction  wheti 
there  is  no  cause  of  action.  The  reason  of 
the  ruling  evidently  does  not  apply  to  a  de- 
fendant whose  office  is  not  to  confer  juris- 
diction, but  to  respond  in  a  matter  over 
which  the  court  has  already  assumed  juris- 
diction upon  the  Invocation  of  the  plaintiff. 
By  the  adopdon  of  the  uniform  procedure 
act  of  1887  (Acts  1887,  p.  64),  contained  in 
part  in  Civ.  Code  1895,  !  4833,  "the  superior 
courts  of  this  state,  on  the  trial  of  any  civil 
case,  shall  give  effect  to  all  the  rights  of  the 
parties,  legal  or  equitable,  or  both,  and  apply 
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on  such  trial  remedies  or  relief,  legal  or  equi- 
table, or  both,  in  favor  of  either  party,  such 
as  the  nature  of  the  case  may  allow  or  re- 
quire." The  plaintlflPs  in  the  present  suit 
sought  relief  against  the  defendants,  which, 
In  character,  was  both  in  equity  and  in  law. 
They  sought  to  enforce  rights  with  respect 
to  certain  property,  and,  responding,  the  de- 
fendants denied  the  existence  of  the  plain- 
tiffs' rights,  as  claimed,  in  the  property,  and. 
asserted  title  to  the  property,  and  charged 
that  the  plaintiffs  had  damaged  them  by  tres- 
passing on  the  property.  The  conflicting 
claims  related  to  the  same  subject-matter. 
The  court  had  Jurisdiction  of  the  parties  and 
the  subject-matter,  and  It  was  appropriate 
to  adjudicate  in  that  proceeding,  without  re- 
quiring further  suits,  the  claims  set  up  by 
the  defendants.  The  amendment  was  ger- 
mane, and  the  objection  urged  was  not  suffi- 
cient cause  to  require  its  disallowance.  See, 
on  the  general  subject,  Ray  t.  Home  &  For- 
eign Investment,  etc.,  Co.,  106  6a.  492  (4), 
32  S.  B.  603;  Latimer  v.  Irish-American 
Bank,  119  6a.  887-895,  47  S.  B.  822 ;  Baxter 
V.  Camp,  129  6a.  460  (4),  59  8.  B.  283;  De 
Lacy  V.  Hurst,  83  6a.  223  (4),  9  S.  B.  1052; 
Oeorgia  Iron  Co.  v.  Btowah  Iron  Co.,  104 
6a.  395-399,  30  S.  E.  878;  Cook  v.  Oeorgia 
Land  Co..  120  6a.  1068,  48  S.  B.  378 ;  McCaU 
T.  Fry.  120  6a.  661-663,  48  S.  B.  200. 

Judgment  reversed  on  the  main  bill  of  ex* 
ceptions,  and  affirmed  on  the  cross-bill.  All 
the  Justices  concur. 


(138  Ga.  825) 

THORNTON  v.  FEROUSON. 
(Supreme  Court  of  Oeorgia.     Feb.  16,  1910.) 

(SyUahus  hy  the  Court.) 

1.  Clerks  op  Courts  (|  68*)— Issuance  of 
ExEouTiON— Qualification  op  Clerk. 
Where  the  clerk  of  a  superior  court  was  the 
mdministrator  upon  the  estate  of  a  deceased  per- 
son, and  as  such  was  the  defendant  in  a  suit 
to  foreclose  a  mortgage  pending  in  the  superior 
court,  an  execution,  issued  by  him  as  clerk 
against  himself  as  administrator,  based  on  the 
judgment  of  foreclosure,  was  not  void  because 
of  disqualification  to  issue  the  execution. 

[B)d.   Note.—For   other   cases,   see   Clerks   of 
Courts,  Cent  Dig.  |  107;   Dec.  Dig.  §  68.*] 

2l  Execution  (§  140*)— Levy— Validity. 

Where,  in  a  suit  to  foreclose  a  mortgage 
upon  land  against  two  defendants,  a  judgment 
was  obtained  against  only  one  of  them,  and  the 
execution  commanded  the  sale  of  the  property 
mortgaged,  and  the  sheriff,  while  making  the 
levy,  omitted  to  recite  that  the  land  was  levied 
apon  as  the  property  of  the  defendant  named  in 
the  execution,  the  levy  was  not  for  that  reason 
void,  or  inadmissible  upon  the  trial  of  a  claim 
case  between  the  plaintiff  in  execution  and  a 
third  person. 

[Ed.  Note.— For  other  cases,  see  £>xecution. 
Cent  Dig.  §§  334-341 ;   Dec.  Dig.  t  140.*] 

8.  Witnesses  (§  139*)— Competency— Parties 
Interested  Aqainbt  Representative  op 
Decedent. 

Wliere  property  was  levied  upon  to  satisfy 

a  mortgage  execution  against  the  administrator 


of  a  deceased  person,  and  was  claimed  by  • 
third  person,  who  did  not  hold  under  the  defend- 
ant in  execution,  it  was  not  erroneous  to  allow 
the  plaintiff  in  execution,  while  testifying  in 
his  own  behalf,  to  give  evidence  as  to  sayings  of 
the  mortgagor  while  in  life,  over  the  objection 
that  the  plaintiff  was  inicompetent  to  testify. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §}  582-597;    Dec  Dig.  |  139.*] 

4.  Appeal   and    Error  (§   725*)  —  Assign- 
HENTs  dp  Error— SuppioiENCY. 

An  exception  to  an  allowance,  over  objec- 
tion, of  "the  amendment  to  the  issue  which  is 
in  the  record,'^  there  being  two  such  amend- 
ments in  the  record,  and  nothing  further  to  in- 
dicate to  which  of  them  the  objection  and  the 
ruling  of  the  court  applied,  is  insufficient  as  an 
assignment  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $§  3002,  3003;    Dec  Dig  f 

5.  E}6T0PPEL  (§98*)  —  Persons  Afpbctbd  — 
Bona  Fide  Purchases  fob  Value. 

An  estoppel  in  pais,  on  account  of  reprer 
sentations  made  by  the  owner  of  land  which  in- 
duced another  person  to  extend  credit  and  ac- 
cept a  mortgage  on  the  land  from  a  third  person, 
is  not  operative  against  a  subsequent  grantee 
of  the  owner  of  the  land  who  was  a  bona  fide 
purchaser  for  value. 

(a)  There  was  no  evidence  to  impeach  the 
bona  fides  of  the  grant  under  which  the  claim- 
ant asserted  title;  and  it  was  erroneous  to  so 
instruct  the  jury  as  to  authorize  a  finding  that 
the  property  was  subject  on  the  theory  of  an 
estoppel  operative  against  the  claimant. 

[Ed.  Note.—For  other  cases,  see  Ehtoppel, 
Cent.  Dig.  §  290 ;  Dec  Dig.  9  98.*] 

6.  Grounds  of  Error  Insufficient. 

Other  grounds  of  error  complained  of  are 
not  of  such  character  as  to  require  the  grant  of 
a  new  trial. 

(Additional  Syllabus  by  Editorial  Staff,) 

7.  Estoppel  (f  98»)  —  E^ffect  on  Person's 
Heirs. 

An  estoppel  as  against  a  third  person  on 
account  of  misrepresentation  or  the^  like  will 
operate  against  his  heirs. 

[Ed.  Note.—For  other  cases,  see  EstoppeL 
Cent.  Dig.  §  290 ;   Dec.  Dig.  §  98.*] 

Error  from  Superior  Court,  Habersham 
County;   J.  J.  Kimsey,  Judge. 

Action  by  T.  C.  Ferguson  against  Franceif 
Thornton,  claimant.  Judgment  for  plaintiff, 
and  claimant  brings  error.     Reversed. 

J.  C.  Eidwards,  for  plaintiff  In  error.  Roht 
McMillan,  for  defendant  in  error. 

ATKINSON,  J.  This  was  a  claim  case. 
The  property  was  found  subject  A  motion 
for  new  trial  was  overruled,  and  the  claimant 
excepted. 

1.  The  execution  was  based  on  a  Judgment 
foreclosing  a  mortgage.  J.  A.  Erwin,  as  ad- 
ministrator upon  the  estate  of  Ed.  Hayden, 
deceased,  was  defendant  in  execution.  E2r- 
win  was  also  clerk  of  the  superior  court,  and 
as  such  derk  issued  the  execution.  Objec- 
tion was  made  to  the  admission  of  the  execu- 
tion in  evidence,  on  the  ground  that  it  was 
illegal  and  void,  because  Erwin,  as  clerk,  could 
not  issue  an  execution  against  himself,  as 
administrator.     Error  is  assigned  upon  the 


•For  other  cues  see  same  topic  and  ■ectlon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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rnllng  of  the  court  In  refnslog  to  sustain  the 
objection.  There  was  no  such  disqualifica- 
tion as  rendered  the  execution  void.  Blount 
r.  Wells,  5S  Oa.  282;  Thornton  t.  WUson, 
&5  Ga.  607. 

2.  The  mortgage  upon  which  the  suit  was 
founded  purported  to  have  been  executed  by 
Ed.  Hayden,  in  his  lifetime,  and  Lydla  Hay- 
den.  After  the  death  of  Ed.  Hayden,  Erwln 
was  appointed  administrator  upon  his  es- 
tate, and  the  mortgagee  instituted  suit  to 
foreclose  his  mortgage  against  Erwln,  as 
administrator,  and  Lydla  Hayden,  In  her  own 
right.  Before  final  judgment,  the  suit  Was 
dismissed  as  against  Lydla  Hayden,  and  pro- 
ceeded against  the  other  defendant,  who  was 
the  only  party  against  whom  a  judgment  was 
taken,  and  against  whom  the  execution  Is- 
sued. The  execution  recited  the  judgment  up- 
on which  it  was  based,  showing  that  It  was 
against  J.  A.  Erwln,  as  administrator  upon 
the  estate  of  Ed.  Hayden.  The  entry  of  levy 
made  upon  the  execution  merely  recited,  "I 
have  this  day  levied  the  within  fl.  fa.  upon 
the  following  described  property"  (describing 
the  property  as  it  was  described  in  the  mort- 
gage), and  set  forth  the  date  of  the  levy  and 
the  signature  of  the  officer.  On  the  trial  of 
the  claim  case,  the  claimant  objected  to  the 
admission  of  the  entry  of  levy  in  evidence, 
on  the  ground  that  'Mt  did  not  show  whose 
property  was  levied  upon,"  and  excepted  to 
the  ruling  of  the  court  admitting  the  evi- 
dence. Where  a  levy  is  made  under  an  ordi- 
nary fi.  fa.  attachment,  or  other  similar  pro- 
cess, commanding  the  seizure  of  the  property 
generally  of  the  defendant,  the  levy  should 
describe  the  Interest  of  the  defendant  in  the 
property  levied  upon.  Civ.  Code  1895,  |  5421 ; 
Cooper  V.  Yearwood,  119  Ga.  44,  45  S.  E. 
716,  and  cases  cited.  But  the  levy  now  un- 
der consideration  was  made  In  pursuance  of 
the  mandate  of  the  court,  directing  the  sale 
of  specific  property  to  satisfy  a  mortgage  debt 
under  a  final  Judgment  of  foreclosure  against 
the  defendant.  The  levying  officer  had  no 
discretion.  Wallace  v.  Holly,  13  Ga.  390,  68 
Am.  Dec.  518;  Haslett  v.  Rodgers,  107  Ga. 
239,  33  S.  E.  44.  The  entry  of  levy  was 
made  on  the  execution,  and  recited  that  the 
levy  was  made  under  authority  of  the  execu- 
tion. The  execution  recited  the  name  of  the 
defendant  and  the  Judgment  of  foreclosure. 
The  judgment  authorized  no  property  to  be 
sold  except  that  which  was  specified,  nor 
the  seizure  of  any  i)erson*s  interest  in  the 
mortgaged  property  except  that  of  the  de- 
fendant A  purchaser,  seeing  the  levy,  would 
be  Informed  that  the  property  was  levied  up- 
on as  the  property  of  the  defendant  In  ex- 
ecution as  certainly  as  if  it  were  so  expressly 
stated  in  the  entry  of  levy.  Under  these  cir- 
cumstances, the  levy  was  suffici^it,  without 
any  further  recital  in  the  entry  as  made  up- 
on the  execution.  See,  also,  in  this  connec- 
tion, dv.  Code  1895,  |  2750. 

8.  During  the  progress  of  the  trial,  and 
while  testif;ying  in  his  own  behalf,  the  plain- 


tiff was  permitted  to  state  that  Ed.  Ebiyden, 
deceased,  told  him  '*that  he  owned  the  land 
levied  upon  before  he  made  the  advance  and 
took  the  mortgage  on  It"  This  testimony 
was  objected  to  on  the  ground  that  '*Ekl. 
Hayden  was  dead,  and  his  administrator  was 
a  party  to  the  case  on  trial."  The  objection 
attempts  to  apply  the  provisions  of  Civ.  Code 
1895,  S  6269,  par.  1,  making  exceptions  as  to 
persons  who,  by  the  statute,  are  declared 
competent  to  testify.  The  answer  is  that  the 
suit  was  a  claim  case,  and  it  was  not  con- 
tended that  the  claimant  derived  title  through 
Ed.  Hayden.  The  administrator  upon  the 
estate  of  Ed.  Hayden,  who  was  merely  de- 
fendant in  execution,  was  not  a  party  to  the 
claim  case.  Woodruff  v.  Wilkinson,  73  Ga. 
115.     There  was  no  merit  In  the  objection. 

4.  In  the  exceptions  pendente  lite,  and  also 
in  the  bill  of  exceptions,  error  was  assigned 
upon  the  ruling  of  the  judge  in  allowing  ''the 
amendment  to  the  issue  which  is  in  the  rec- 
ord," over  the  objection  that  "if  the  allega- 
tions therein  were  proved  as  alleged,  it  would 
not  bind  the  claimant"  There  were  two 
amendments  to  the  **issue,"  and  the  record 
does  not  disclose  to  which  of  them  the  ob- 
jection referred.  The  plaintiff  In  error  should 
have  shown,  by  setting  forth  In  connection 
with  his  assignment  of  error,  the  substance 
of  the  amendment  objected  to,  or  In  some 
other  way  clearly  indicated  which  of  the 
two  amendments  was  allowed  over  his  ob- 
jection ;  and,  as  he  has  failed  to  do  this,  the 
assignment  of  error  does  not  present  any 
question  for  consideration  by  this  court  See 
Civ.  Code  1895,  §  5527. 

6.  One  of  the  grounds  of  the  motion  for 
new  trial  complains  of  the  charge  of  the  court 
which  instructed  the  jury  with  regard  to  the 
law  of  estoppel  as  applied  to  the  claimant 
Several  assignments  of  error  were  made  upon 
the  charge,  among- them  that  it  was  without 
evidence  to  support  it  The  plaintiff's  mort- 
gage upon  the  105  acres  of  land  was  dated 
March  2;  1901,  and  signed  by  Ed.  Hayden  and 
Lydla  Hayden.  When  the  mortgagee  sought 
to  foreclose  it,  Lydla  Hayden  filed  a  plea,  in 
which,  among  other  things,  she  denied  its  ex- 
ecution by  herself  or  by  any  one  else  em- 
powered to  represent  her.  Upon  the  trial  a 
verdict  was  rendered  in  her  favor.  On  mo- 
tion a  new  trial  was  granted  by  the  oourt 
Afterwards  the  plaintiff  entered  an  order  of 
dismissal  as  against  L^dia  Hayden,  and  pro- 
ceeded to  judgment  against  the  administra- 
tor upon  the  estate  of  Ed.  Haydoi,  foreclos- 
ing the  mortgage  as  against  all  the  land 
therein  described.  Upon  the  Judgm^it  thus 
procured,  execution  issued  and  was  levied. 
As  to  a  part  of  the  property,  the  sale  was  in- 
terrupted by  a  claim  interposed  by  Frances 
Thornton,  a  daughter  of  iLydla  Hayden.  The 
claimant  asserted  titie  to  50  acres  of  land 
under  a  deed  from  Lydla  Hayden,  executed 
after  the  dismissal  of  the  mortgage  foreclo- 
sure suit  as  against  I^dla  Hayden.  The 
deed  recited  a  consideration  of  $5  cash  in 
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band  paid,  love  and  affection,  and  an  under* 
taking  upon  the  part  of  the  claimant  to  sup- 
port Lydia  Hayden  the  rest  of  her  life.  On 
the  trial  of  the  claim  case  the  plaintiff  in  ex- 
ecution Introduced  eyidence  to  che  effect  that 
Ed.  Hayden  and  Lydla  Hayden  resided  on 
the  property  at  the  time  and  before  the  mort- 
gage was  given;  that  the  debt  secured  by 
the  mortgage  was  for  the  purchase  of  certain 
com  which  was  sold  to  Lydia  Hayden  and 
Ed.  Hayden;  that  the  sale  of  the  com  was 
made  upon  the  strength  of  the  credit  of  both 
of  them,  and  was  Induced  by  the  representa- 
tions of  Lydia  Hayden,  made  to  the  plaintiff, 
that  Lydia  Hayden  and  Ed  Hayden  owned 
the  land  together ;  and  that  such  representa- 
tions were  made  before  and  at  the  time  of 
the  sale  of  the  com  and  the  acceptance  of  the 
mortgage,  and  both  were  induced  by  such  rep- 
resentations. The  plaintiff  did  not  Introduce 
any  evidence  tending  to  show  that  the  claim- 
ant had  notice  of  the  above-recited  represen- 
tations by  Lydia  Hayden,  or  that  she  had 
induced  the  plaintiff  to  extend  credit  and  ac- 
cept the  mortgage  by  making  such  representa- 
tions; nor  did  the  plaintiff  Introduce  evi- 
dence tending  to  show  that  the  claimant's 
deed  was  without  a  valuable  consideration, 
or  that  it  was  void  on  account  of  fraud  in  at- 
tempting to  delay  or  hinder  creditors  in  the 
collection  of  their  debts,  or  for  any  other  rea- 
son. But  relatively  to  such  matters  the  clalm- 
tnVn  uncontradicted  testimony  was  to  the  ef- 
fect that  not  until  the  date  of  the  trial  of 
the  claim  case  had  she  heard  of  the  represen- 
tations attributed  to  Lydia  Hayden,  as  above ; 
that  she  was  the  daughter  of  Lydia  Hayden, 
and  was  present  in  court  and  heard  the  plain- 
tiff in  fl.  fa.,  through  his  counsel,  dismiss  the 
mortgage  foreclosure  suit  as  against  Lydla 
Hayden ;  that  she  then  supposed  the  case,  In 
80  far  as  it  affected  Lydla  Hayden,  was  end- 
ed, and  thereafter,  in  good  faith,  bought  that 
part  of  the  land  Involved  in  the  claim  case, 
without  any  intention  to  hinder  or  delay  the 
I^aintlff  in  the  collection  of  his  debt,  or  any 
other  creditors  in  the  collection  of  their  debts, 
and  in  compliance  with  the  provisions  of  the 
deed  from  Lydia  Hayden  to  herself  she  had 
tieen  supporting  and  taking  care  of  Lydla 
Hayden  ever  since  the  deed  was  made;  that 
she  did  not  pay  the  $5  mentioned  as  a  part  of 
the  eonslderation  in  the  deed. 

The  claimant's  deed  was  dated  Mardi  18, 
1907,  and  recorded  June  8,  1907.  The  order 
dismissing  Lydia  Hayden  from  the  mortgage 
foreclosure  suit  was  dated  March  7,  1907. 
Hie  two  amendments  relating  to  the  repre- 
sentations made  by  Lydia  Hayden  to  the 
plaintiff  as  having  induced  the  extension  of 
credit,  as  above  referred  to,  were  both  filed 
on  August  14,  1908^  which  from  the  recitals 
in  the  bill  of  exceptions,  appears  to  have  been 
the  date  of  the  trial  of  the  claim  case.  The 
theory  of  the  plaintiff  was  that  Lydla  Hay- 
d^  was  estopped,  and  that  the  estoppel  ex- 
tended to  the  claimant,  who  was  her  grantee. 


It  has  been  held  in  this  state,  in  effect,  that 
an  estoppel  as  against  a  third  person  on  ac- 
count of  misrepresentation,  or  the  like,  will 
operate  against  his  heirs  after  his  death. 
Taylor  v.  Street,  82  Ga.  723,  9  S.  E.  829,  5 
•li.  R.  A.  121.  Also,  that  such  an  estoppel 
would  also  extend  to  the  administrator  of  a 
deceased  person.  O'Kelley  v.  Gholston,  89 
Ga.  1,  15  S.  B.  123;  Martin  v.  Walker,  102 
Ga.  72,  29  S.  E.  132.  In  such  cases  the  heirs 
or  representatives  occupy  the  same  position 
as  the  person  against  whom  the  estoppel  first 
operated.  But  the  evidence  discloses  a  dif- 
ferent situation  in  the  case  now  under  con- 
sideration/ It  is  true  that  the  claimant  is  a 
successor  in  title  to  Lydia  Hayden ;  but  her 
interest  was  acquired  under  a  deed  based  up- 
on a  valuable  consideration,  obtained  in  good 
faith,  untainted  with  fraud.  We  fail  to  find 
any  Instance  where  an  estoppel  in  pais,  oper- 
ating against  a  person  relative  to  an  interest 
in  land,  will  extend  to  his  grantee,  who  sub- 
sequently acquires  the  land  upon  a  valuable 
consideratioUt  In  good  faith,  and  without  any 
notice  of  the  grounds  of  the  estoppel.  *  Civ. 
Code  1896,  {  2695,  enumerates  certain  acts 
which  are  void  as  against  creditors,  includ- 
ing among  them  conveyances  of  real  estate, 
made  with  intention  to  delay  or  defraud  cred- 
itors, and  such  intention  known  to  the  party 
taking;  but  It  contains  a  saving  clause  de- 
claring, in  effect,  that  bona  fide  transactions, 
founded  upon  a  valuable  consideration,  and 
without  notice,  or  ground  of  reasonable  sus- 
picion, shall  he  valid.  Civ.  Code  1895,  {  3934, 
declares:  '*A  bona  fide  purchaser  for  value, 
and  without  notice  of  an  equity,  will  not  be 
interfered  with  by  a  court  of  equity."  If 
the  plaintiff  had  a  right  to  subject  the  prop- 
erty to  payment  of  his  debt  merely  because 
of  .an  estoppel  against  Lydia  Hayden,  such 
right  was  based  upon  an  equity  between 
them.  Equity  will  not  enforce  a  right  of 
that  character  as  against  a  bona  fide  pur- 
chaser for  value.  If  it  be  said  that  because 
of  the  claimant's  near  relation  to  Lydia  Hay- 
den the  transaction  should  be  scanned  with 
care  (Booher  v.  Worrill,  57  Ga.  235),  or  even 
that  the  onus  was  upon  the  claimant  to  show 
a  valuable  consideration  (Cruger  v.  Tucker, 
69  Ga.  558),  the  uncontradicted  evidence 
showed  that  she  had  met  both  requirements. 
No  judgment  was  obtained  against  Lydia 
Hayden,  and  the  act  of  the  plaintiff  in  dis- 
missing the  mortgage  foreclosure  suit  as 
against  her,  and  proceeding  against  the  oth- 
er defendant,  was  calculated  to  lead  the 
claimant  to  the  conclusion  that  the  plaintiff 
had  abandoned  all  claims  as  against  Lydia 
Hayden.  Conceding  that  Lydia  Hayden  was 
a  debtor,  and  that  she  might  have  been  es- 
topped from  asserting  title  to  the  property, 
we  do  not  think  that  the  evidence  was  suffi- 
cient to  authorize  an  estoppel  against  the 
claimant. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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TOOMEY  ▼.  READ  ft  ORESHAM  et  aL 

(Supreme  OonTt  of  Georgia.    Peb.  28,  1910.) 

(ByllahM  by  Ike  OowrU) 

1.  Appeai*  and  Ebbob  (S  274*)— Ezcbptionb— 
Sufficiency. 

Where  a  demurrer  is  filed  and  overruled,  an 
exception  to  the  judgment  overruling  the  same, 
stating  that  such  a  judgment  was  erroneous  and 
that  the  same  was  excepted  to,  and  is  now  ex- 
cepted to  and  error  assigned  thereon,  is  suffi- 
ciently definite;  the  demurrer  itself  appearing 
In  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1639 ;   Dec.  Dig.  §  S74.*] 

2.  Appeal  and  Erbob  (§  110*)— Review— Mo- 
tion FOB  New  Tbial— Ruunqb  on  Plead- 
ings. 

While  rulings  of  the  trial  court  made  with 
reference  to  the  pleadings  are  subjects  of  direct 
exception  and  cannot  be  made  grounds  of  a  mo- 
tion for  a  new  trial,  the  fact  that  in  one  or  more 
grounds  of  the  motion  for  a  new  trial  questions 
as  to  the  sufficiency  of  the  pleadings  were  rais- 
ed will  not  work  a  dismissal  of  the  bill  of  ex- 
ceptions, sued  out  on  the  overruling  of  a  motion 
which  embraces  other  grounds  than  those  re- 
ferred to  and  contains  assignments  of  error 
whfch  it  is  competent  to  make  in  a  motion  for 
a  new  trial.    . 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  110.*] 

3.  Appeal  and  Ebbob  (J  801*)— Review— Mo- 
tion FOB  New  Tbial. 

Nor  will  the  bill  of  exceptions  be  dismissed 
on  the  ground  that  the  verdict  and  judgment  in 
favor  of  the  plaintiff  in  error  has  been  discharg- 
ed and  satisfied  by  a  payment  in  full  of  the 
principal  and  interest  for  which  such  judgment 
was  rendered,  where  the  allegation  in  the  mo- 
tion of  the  fact  of  such  discharge  and  payment 
of  the  judgment  is  controverted  by  the  plaintiff 
in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3163 ;   Dec.  Dig.  §  801.*] 

4.  Tendeb  (J  22*)— Pleading— Sufficiency. 

A  plea  of  tender,  alleging  a  tender  of  the 
amount  of  principal  and  interest  due  when  due, 
and  that  tenderer  had  at  all  times  been  ready, 
willing,  and  able  to  pay  said  amount,  is  not 
subject  to  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Tender,  Cent. 
Dig,  §§  69^71 ;    Dec.  Dig.  {  22.*] 

5.  New  Tbial  (|  128*)— Motion— Sufficien- 
cy OF  Grounds. 

Unless  a  ground  of  a  motion  for  a  new  trial 
is  complete  in  itself,  it  is  insufficient  to  raise 
a  question  for  decision  by  this  court. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S  258 ;  Dec.  Dig.  S  128.*] 

6w  Appeal  and  Ebbob  (S  204*)— Assignments 
OF  Ebbob— Sufficiency. 

Assignments  of  error  on  the  ground  that 
the  court  erred  in  propounding  certain  questions 
to  a  witness  and  in  admitting  the  answers  there- 
to are  without  merit,  where  the  complaining 
party  fails  to  show  that  any  objections  were 
made  at  the  time  of  the  trial  either  to  the  ques- 
tions or  the  answers  in  response  thereto. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
FTrror,  Cent.  Dig.  §S  1258-1280;  Dec.  Dig.  § 
204.*] 

7.  Vendob  and  Pubchaseb  (5  153*)  — Bond 
FOK  Title  —  Construction  —  * 'Execute  a 
Good  and  Sufficient  Title.** 

A  condition  in  a  bond  for  title  that  upon 
nerformance  by  the  obligee  in  the  bond  the  ob- 
ligor is  '*to  execute  a  good  and  sufficient  title" 


means  that  the  obligor  undertakes  to  convey 
good  title  by  a  deed  containing  a  genera]  war- 
ranty (citing  4  Words  and  Hirasea  Judicially 
Defined,  pp.  3100,  3110). 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {{  806^  307;    Dec  Dig. 
.1  153.*]  6    w     --*  . 

8.  Vebdiot  Suppobted  by  Evidence. 

The  evidence  authorized  the  verdict  finding 
that  the  plaintiff  should  specifically  perform  by 
executing  a  warranty  deed  as  prayed  in  defend- 
ants* answer. 

Error  from  Superior  Court,  WiUces  Coun- 
ty; Jos.  N.  Worley,  Judge. 

Action  by  Margaret  Toomey  against  Read 
&  Gresham  and  others.  From  the  judgmentt 
plaintiff  brings  error.    Afilrmed. 

P.  H.  Colley,  I.  T.  Irvin,  Jr.,  and  Alex.  W. 
Stephens,  for  plaintiff  in  error.  Wm.  Wynn« 
and  W.  A.  Slaton,  for  defendants  in  error. 

BECK,  J.  Mrs.  Margaret  Toomey  brought 
suit  against  Read  &  6ri>sham,  H.  H.  Read* 
and  W.  A.  Gresham  on  a  note  for  $1,500, 
signed  by  the  firm  of  Read  &  Gresham  and 
by  two  members  thereof.  She  sued  for  the 
principal.  Interest,  and  attorney's  fees.  The 
defendants  in  their  answer  admitted  their 
Indebtedness  to  the  plaintiff  in  the  principal 
sum  of  $1,500  and  Interest  to  the  date  of 
maturity  of  the  note,  but  denied  that  they 
were  indebted  in  any  further  sum  as  Inter- 
est or  for  attorney's  fees.  They  averred  that 
the  note  sued  on  represented  the  last  of  the 
payments  to  be  made  under  a  bond  for  title 
given  to  them  by  the  plaintiff,  and  that  when 
said  note  became  due  they  tendered  the 
amount  of  the  principal  and  interest,  and 
had  always  been  ready,  willing,  and  able  to 
pay  the  same.  To  this  plea  the  plaintiff  filed 
her  demurrer,  which  was  overruled  on  each 
and  every  ground,  after  the  allowance  by 
the  court  of  the  following  amendment  to  the 
plea,  offered  by  the  defendants  (after  stating 
the  case):  **For  further  plea  and  answer  de- 
fendants say  that  plaintiff,  at  the  time  of  the 
execution  of  the  note  sued  on,  executed  and 
delivered  to  defendants  a  bond  for  title,  a 
copy  of  which  is  attached  to  defendants'  an- 
swer, and  placed  these  defendants  in  posses- 
sion of  the  premises ;  that  plaintiff  under  the 
said  bond  for  title  is  bound  to  execute  and 
deliver  to  these  defendants  a  warranty  deed 
to  said  premises;  that  plaintiff  refuses  to 
deliver  to  these  defendants  a  warranty  deed 
to  said  premises;  that,  prior  to  the  making 
of  a  tender  of  the  amount  due  on  their  note 
by  defendants,  plaintiff  refused  to  make  to 
these  defendants  a  warranty  deed  to  said 
premises.  Wherefore  these  defendants  pray 
that  plaintiff  be  required  to  specifically  per- 
form her  said  contract,  and  that  she  be  re- 
quired to  execute  and  deliver  to  these  defend- 
ants a  warranty  deed  to  the  said  premises." 
In  the  bond  for  title,  referred  to  and  attached 
to  the  plea,  the  plaintiff  obligated  herself,  up- 
on the  payment  by  Read  &  Gresham  of  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  4k  Reporter  Indexes 


GaJ 


LOEB  ▼.  JENNINGS. 


101 


fall  amonnt  stipulated  In  the  bond,  "to  exe- 
cute to  the  said  Read  &  Gresham,  or  assigns, 
a  good  and  sufficient  title  to  the  aforesaid 
personalty  and  realty  of  land."  To  the  al- 
lowance of  the  amendment  over  her  objec- 
tion, and  to  the  overruling  of  the  demurrer, 
the  plaintiff  excepted.  Upon  the  trial,  ver- 
dict and  Judgment  were  rendered  In  favor  of 
the  plaintiff  for  $1,500  principal,  and  interest 
up  to  the  date  of  maturity  of  the  note,  and 
that  the  plaintiff  make  to  the  defendants  a 
warranty  deed  to  the  property  described  In 
the  bond  for  title.  The  plaintiff  moved  for 
a  new  trial,  which  was  granted  as  to  H.  H. 
Bead,  but  denied  as  to  the  other  defendants, 
to  which  Judgment  plaintiff  excepted. 

1-3.  The  rulings  made  In  the  first  three 
headnotes  deal  sufficiently  with  the  motion 
to  dismiss  the  bill  of  exceptions,  and  dispose 
of  it  adversely  to  the  movant 

4.  The  defendant  filed  a  plea  of  tender,  to 
which  the  plaintiff  filed  a  general  demurrer. 
The  court  overruled  the  demurrer,  and  the 
plaintiff  in  error  assigns  error  on  this  ruling. 
The  plea  alleged  the  tender,  after  the  note 
was  due,  on  a  date  stated,  of  the  amount  of 
the  principal  and  interest ;  that  the  plaintiff 
refused  to  accept  the  same ;  that  the  defend- 
ants had  at  all  times  been  ready,  willing,  and 
able  to  pay  said  amount  No  special  demur- 
rer to  this  plea  was  filed,  and  it  sufficiently 
complies  with  the  requirements  of  the  law 
in  reference  to  a  plea  of  tender  to  withstand 
the  attacks  of  a  general  demurrer.  Civ. 
Code  1895,  §  3t28. 

5.  It  Is  complained  in  the  motion  for  a  new 
trial  that  the  court  admitted  the  following 
evidence  of  W.  A.  Slaton,  one  of  the  attorneys 
for  defendant:  "I  told  him  [Irvln]  I  wanted 
to  make  a  tender  of  the  amount  We  agreed 
that  it  was  not  necessary  to  get  the  actual 
cash;  that  he  would  waive  the  production 
of  the  actual  cash,  and  he  did  waive  it  In 
writing.  I  also  offered  Mr.  Irvln  a  warranty 
deed  properly  drawn  to  the  premises.  That 
was  not  a  condition  to  the  tender.  I  made 
him  an  absolute  tender  of  the  money."  This 
ground  of  the  motion  falls  to  set  forth  the 
written  statement  or  agreement,  or  the  sub- 
stance thereof,  which  would  have  been  varied 
or  added  to.  For  this  reason  the  ground  is 
Incomplete  and  raises  no  question  for  deter- 
mlnatlbn. 

a  Assignments  of  error  on  the  ground  that 
the  court  erred  In  propounding  certain  ques- 
tions to  a  witness  and  In  admitting  the  an- 
swers thereto  are  without  merit,  where  the 
complaining  party  fails  to  show  that  any 
objections  were  made  at  the  time  of  the  trial 
either  to  the  questions  or  the  answers  In  re- 
sponse thereto. 

7.  The  court  charged  the  Jury  as  follows : 
-I  charge  you  that  the  bond  for  title,  which 
■ays  Mrs.  Toomey  Is  to  give  a  good  and  suffi- 
cient title  to  the  defendants,  means  that  she 
1«  to  give  a  good  and  sufficient  warranty 


title."  It  Is  contended  that  the  charge  quoted 
Is  erroneous,  for  the  reason  that  under  the 
bond  for  title,  which  stipulated  that  upon 
payment  of  the  notes  referred  to  in  the  bond 
the  obligor  therein  was  to  "execute  to  the 
said  Read  &  Gresham,  or  assigns,  n  good  and 
sufficient  title  to  the  aforesaid  personalty  and 
realty,"  the  obligor  did  not  agree  to  give  the 
defendants  a  warranty  deed.  We  are  of  the 
opinion  that  where  the  obligor  In  a  bond  for 
title,  selling  for  his  own  benefit,  agrees  there- 
in to  execute  a  good  and  sufficient  title,  he 
undertakes,  of  course,  in  the  first  place,  to 
convey  **a  good  marketable  title,  such  a  title 
as  a  reasonably  prudent  man  would  accept 
in  purchasing  the  land  or  In  securing  a  loan 
of  money"  (Home  v.  Rodgers,  113  Ga.  227,  38 
S.  E.  7^) ;  and,  further,  that  the  expression 
•'execute  a  good  and  sufficient  title"  is  to  be 
construed  as  an  agreement  upon  the  part  of 
the  obligor  to  execute  a  conveyance  with  a 
general  warranty.  See  4  Words  and  Phrases 
Judicially  Defined,  3109,  3110,  and  cases  there 
cited;  also  Faircloth  v.  Isler,  75  N.  C.  551; 
Herryford  v.  Turner,  67  Mo.  206;  Linn  v. 
Barkey,  7  Ind.  69.  What  is  here  decided  In 
no  way  conflicts  with  section  3613  of  the 
Civil  Code  of  1895.  That  section  deals  with 
the  question  of  whether  the  law  Implies  a 
warranty  of  title  in  a  case  of  a  sale  of  real 
estate,  without  an  express  warranty,  and 
provides  that  it  does  not.  In  the  case  before 
us,  the  question  is  not  one  of  Implied  war- 
ranty, but  arrises  on  the  construction  of  an 
express  executory  contract,  and  as  to  wheth- 
er, under  its  terms,  the  obligee  was  entitled 
to  have  a  warranty  deed  executed  to  him. 

8.  There  was  sufficient  evidence  In  this 
case  to  support  the  finding  of  the  Jury  that 
the  plaintiff  should  specifically  perform  by 
making  to  the  defendants  a  warranty  title  to 
the  lands  for  the  payment  of  which  the  note 
sued  upon  had  been  given. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(133  Oa.  796) 
LOEB  V.  JENNINGS. t 
(Supreme  Court  of  Georgia.     Feb.   16,  1910.) 

(SyUabus  hy  the  Courts) 

1.  Municipal  Cobporations  (§  643*)— Vio- 
lation OF  Obdinances  —  Working  Out 
Sentence. 

The  charter  of  the  city  of  Atlanta  and  the 
ordinances  passed  under  it  gave  authority  to 
the  recorder,  upon  conviction  of  a  person  charg- 
ed with  keeping  spirituous,  fermented,  or  malt 
liquors  for  illegal  sale,  to  sentence  him  to  pay  u 
fine  of  $500,  and  also  to  work  on  the  streets 
and  public  places  of  the  city  for  30  days. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  4416;  Dec  Dig.  § 
643.*] 

2.  Criminal  Law  (§  1213*)— Cruel  and  Un- 
usual Punishment. 

Where  dul^  authorized  by  the  monicipal 
charter  and  ordinances,  a  sentence  by  a  recorder 
which   requires  the  person  convicted  of  a  vio- 
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latlon  of  a  penal  ordinance  to  work  on  the 
Rtreets  or  other  public  works  of  a  city  is  not 
void  or  illegal  on  the  ground  that  it  is  yiolative 
of  paragraph  9,  §  1,  art.  1,  of  the  Constitution 
of  this  state  (Civ.  Code  1895,  §  5706),  which 
decl&res  that  excessive  fines  shall   not  be  im- 

Sosed.  nor  cruel  and  unusual  punishments  in- 
icted. 

(a)  It  cannot  be  said,  in  view  of  the  character 
of  the  offense  committed,  that  the  fine  of  $500 
which  was  imposed  was  so  excessive  as  to  be  un- 
constitutional. 

[Ed.  Note. — £\>r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3304-3309;  Dec  Dig.  § 
1213.*] 

3.  Bail  (§  52*)— Cbiminal  Law  (§§  1213, 
1214*)  —  Excessive  Bail  —  Cbuel  and  Un- 
usual Punishment— Application  of  Fed- 
eral Constitution. 

The  eighth  amendment  of  the  Constitution 
of  the  United  States,  which  provides  that  "ex- 
cessive bail  shall  not  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punish- 
ments inflicted"  (Civ.  Code  1895,  {  6021),  refers 
to  powers  exercised  by  the  government  of  the 
United  States,  and  not  to  those  of  the  individual 
states. 

[Ed.  Note.-— For  other  cases,  see  Bail,  Cent 
Dig.  §  209;  Dec  Dig.  (  52;*  Criminal  Law, 
Cent.^Dig.   |S  3304-3309;    Dec   Dig.  §§  1213, 

4.  Constitutional  Law  ({§  206,  250*)— Priv- 
ileges AND  Immunities  —  Equal  Protec- 
tion. 

A  sentence  imposed  on  one  convicted  of 
violating  a  municipal  ordinance,  which  required 
him  to  pay  a  fine  and  also  to  work  on  the 
streets  or  other  public  places  of  the  city,  was 
not  violative  of  the  provisions  contained  in  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States  (Civ.  Code  1895,.  §  6030),  that 
"no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  *  *  •  nor  de- 
ny to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  648,  712;  Dec  Dig.  §{ 
206,  250.*] 

5.  Constitutional  Law    (§  83*)— Involuh- 

TABT  SEBVITUDE. 

To  punish  such  an  offender  by  confining 
him  at  labor  under  municipal  control  is  not  ob- 
noxious to  the  constitutional  inhibition  against 
involuntary  servitude  save  as  a  punishment  for 
crime  after  legal  conviction  therefor. 

(a)  Even  if  there  were  some  acts  of  miscon- 
duct shown  on  the  part  of  persons  in  charge  of 
those  convicted  of  violating  municipal  ordinan- 
ces, the  evidence  was  not  such  as  to  render  the 
conviction  or  sentence  illegal,  or  show  that  it 
was  error  on  the  part  of  the  judge  presiding  at 
the  hearing  upon  the  return'  of  the  writ  of  ha- 
beas corpus  to  decline  to  discharge  the  applicant, 
who  had  been  so  convicted,  from  custody. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  151 ;   Dec  Dig.  §  83.*] 

6.  Constitutional  Law  (I  267*)- Dub  Pro- 
cess OF  Law— Right  to  Trial  by  Jury. 

The  provision  of  the  Constitution  of  this 
state  that  "no  person  shall  be  deprived  of  life, 
liberty  or  property,  except  bv  due  process  of 
law"  (Const,  art.  1,  J  1,  par.  3),  does  not  guar- 
antee a  trial  by  jury  to  one  charged  with  the 
violation  of  a  valid  municipal  ordimmce;  but 
he  may  be  summarily  tried  and  convicted,  with- 
out a  jury,  in  a  police  court  having  jurisdic- 
tion to  try  petty  offenses  against  the  peace,  good 
order,  and  security  of  the  municipality;  and 
this  is  true,  although,  under  such  ordinance  and 
the  charter  of  the  city,  the  offender  is  sentenced 


to  pay  a  fine  of  $500  anid  also  to  work  npon  the 
streets  or  other  public  places  of  the  city  for 
30  days. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  754 ;   Dec.  Dig.  S  267.*] 

7.  Constitutional  Law  (§  267*)— Dub  Pro- 
cess OF  Law— Right  to  Jury  Trial. 

Such  a  trial  without  a  jury,  and  the  sen- 
tence so  imposed,  are  not  violative  of  the  pro- 
vision of  the  Constitution  of  the  United  States 
(Amend.  14)  which  declares:  "Nor  shall  any 
state  depHve  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law." 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  {  754;  Dec  Dig.  S 
267.*] 

(Additional  8yllahu9  hy  Editorial  Staff,) 

8.  Courts  (§  102*)— Decisions— RSTSEaAL  or 
Former  tlNANncous  Decision. 

Under  the  express  provisions  of  Civ.  Code 
1895,  §  5588,  and  Acts  1896,  p.  42,  fi  5,  a  deci- 
sion of  the  Supreme  Court  rendered  since 
January  1,  1897,  concurred  in  by  six  justices, 
can  only  be  reversed  by  a  concurrence  of  all 
six. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  |§  351,  352;   Dec.  Dig.  {  102.*] 

Habeas  corpus  by  Samuel  Loeb  against 
Henry  Jennings.  Questions  certified  from  the 
Court  of  Appeals.    Questions  answered. 

.The  Court  of  Appeals  certified  to  this  court 
the  following  questions: 

"(1)  Samuel  Loeb  was  convicted  in  the  re- 
corder's court  of  the  city  of  Atlanta  for  a 
violation  of  section  1537  of  the  City  Code  of 
Atlanta,  which  was  adopted  by  the  city  coun- 
cil on  June  21,  1886,  and  Is  in  the  following 
language:  *Any  person,  firm,  or  corporation 
who  shall  keep  for  imlawf ul  sale  in  any 
store,  house,  room,  office,  cellar,  stand,  booth, 
stall  or  other  place,  or  shall  have  contained 
for  unlawful  sale  in  any  barrel,  keg,  demi- 
john, or  other  package,  any  spirituous,  fer- 
mented, or  malt  liquors  for  such  sale,  shall* 
on  conviction,  be  punished  by  fine  not  ex- 
ceeding five  hundred  dollars,  or  imprisonment 
not  exceeding  thirty  days,  either  or  both,  in 
the  discretion  of  the  court.'  The  sentence  ot 
the  recorder  was  in  the  following  language: 
*It  is  ordered  that  said  defendant  pay  a  fine 
of  $500  and  costs  and  the  said  defendant  also 
work  on  the  streets  and  public  places  of  said 
city  30  days.'  Was  authority  to  impose  said 
sentence,  and  especially  so  much  thereof  as 
added  the  requirement  that  the  defendant 
also  work  on  the  streets  and  public  'places 
of  said  city  for  30  days,  authorized  by  said 
ordinance,  taken  in  connection  with  an  act 
of  the  General  Assembly  of  this  state,  pass- 
ed in  1874,  being  an  act  to  amend  the  char> 
ter  of  the  city  of  Atlanta,  in  which  the  fol- 
lowing language  is  contained:  The  mayor 
and  general  council  shall  have  the  power 
and  authority  to  prescribe  by  ordinance 
adequate  penalties  for  all  offenses  against 
the  ordinances  of  said  city,  and  to  punish 
offenders  by  fines  not  exceeding  five  hundred 
($500.00)  dollars,  and  imprisonment  in  the 
calaboose  not  exceeding  thirty  days,  for  each 
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offenae;  to  enforce  tbe  payment  of  flnea  by 
compelling  offenders,  and  those  who  fall  or 
refuse  to  pay  said  fines,  to  work  on  the 
streets  or  pnblic  works  of  said  city.  They 
shall  have  power  to  compel  offenders  sen- 
tenced to  Imprisonment  in  the  calaboose,  as 
aforesaid,  to  labor  on  the  public  works  or 
streets,  to  be  regulated  by  ordinance* — ^the 
said  council  of  Atlanta  having  passed  an  or- 
dinance In  pursuance  of  said  amendment  of 
the  charter  in  the  following  language,  to 
wit:  'See.  1771.  When  any  person  Is  convict- 
ed of  an  offense  against  the  laws  and  ordi- 
nances of  the  city,  before  the  recorder,  may- 
or, or  mayor  pro  tem.,  or  other  presiding  offi- 
cer. It  shall  be  discretionary  with  the  court 
to  punish  such  offenders  by  ordering  them 
to  work  on  the  streets  or  public  works  of  the 
city,  under  the  supervision  of  the  proper  offi- 
cer; and  payment  of  all  fines,  not  otherwise 
paid,  may  be  enforced  by  work  as  aforesaid.' 

"(2)  Is  said  sentence,  especially  In  so  far 
as  It  requires  that  the  defendant  shall  work 
on  the  streets  or  other  public  works  of  the 
dty,  void  or  illegal  because  it  is  violative  of 
paragraph  9  of  section  1  of  article  1  of  the 
Oonstltution  of  the  State  of  Georgia,  as  codi- 
fied in  section  5706  of  the  Civil  Code,  which 
provides  that  excessive  fines  shall  not  be  Im- 
posed, nor  cruel  end  unusual  punishments 
Inflicted;  or  because  It  is  violative  of  that 
provision  of  the  Constitution  of  the  United 
States,  codified  in  section  6021  of  the  CivU 
Code,  to  the  same  effect;  or  because  it  was  im- 
posed by  the  recorder  without  the  right  on 
the  part  of  the  defendant  to  a  Jury  trial;  or 
because  it  is  a  sentence  which  involves  In- 
voluntary servitude  without  a  trial  by  Jury ; 
or  because  it  is  violative  of  that  provision  of 
the  Constitution  of  the  United  States  which 
is  contained  in  section  6030  of  the  Civil  Code, 
which  provides  that  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  its  Jurisdiction  the  equal  protec- 
tion of  the  laws? 

"(3)  Where  a  defendant  has  been  convict- 
ed and  sentenced  as  stated  above,  and  it 
appears  that  he  was  being  held  in  confine- 
ment In  the  city  stockade  of  the  city  for  the 
purpose  of  enforcing  that  portion  of  the  sen- 
tence which  requires  work  on  the  streets 
and  public  places  of  the  city,  and  under  the 
evidence  submitted  on  the  issue  before  the 
court  as  to  the  legality  of  this  confinement 
it  appears  that  the  prisoners  convicted,  and 
hdd  to  labor  by  the  dty,  were  sent  out  to 
the  stockade  in  a  van  or  wagon  latticed  with 
tron  bars  and  with  a  lock  on  the  door  to  pre- 
vent them  from  escaping;  that  when  they 
airived  at  the  stockade  they  were  carried  in- 
to the  prison,  where^  in  the  discretion  of  the 
stockade  authorities,  he  was  shackled  with 
a  diain,  the  shackle  being  put  on  with  an  iron 
ring  about  one-fourth  of  an  Inch  in  diameter, 


fastened  on  each  leg  above  the  ankle  at  about 
the  top  of  the  shoe,  with  a  chain  22  Inches 
in  length,  extending  from  ring  to  ring  on 
the  ankles— *bout  75  per  cent,  of  the  pris- 
oners being  so  shackled;  the  prisoners  thus 
manacled  are  put  to  work  every  day  (except 
in  case  of  physical  disability)  and  are  work- 
ed on  the  streets  or  at  the  rock  quarries, 
with  the  shackle  and  chain  attached;  they 
are  worked  in  gangs,  though  the  men  are 
not  chained  together,  and  are  worked  under 
a  guard  with  a  shotgun;  there  is  also  what 
is  known  as  a  whipping  boss,  who  has  a 
leather  strap  about  2i^  feet  long,  with  a 
solid  end  clasp  about  2  or  3  inches  wide,  the 
strap  being  made  of  single  leather,  but 
doubled  part  of  ttie  way ;  the  prisoners  are 
required  to  sleep  in  a  hall,  with  the  races 
and  sexes  separated,  but  the  prisoners  are 
required  to  sleep  in  the  clothes  In  which 
they  work  during  the  day;  the  prisoners  are 
not  required  to  wear  stripes;  they  are  not 
worked  In  connection  with  misdemeanor  and 
felony  convicts;  only  city  prisoners  are 
kept  in  the  stockade,  and  only  city  employes 
have  control  over  them;  the  prisoners  are 
'sometimes  strapped' — is  the  custody  of  the 
prisoner,  under  the  sentence  aforesaid  and 
under  the  circumstances  above  stated,  le- 
gal custody? 

"(4)  Is  it  violative  of  that  portion  of  the 
Constitution  of  this  state  which  is  contain- 
ed in  article  1,  section  1,  paragraph  3,  there- 
of, and  is  codified  in  section  5700  of  the  Civ- 
il Code,  and  which  provides  that  no  person 
shall  be  deprived  of  life  liberty,  or  proper- 
ty except  by  due  process  of  law,  or  of  that 
portion  of  the  Constitution  of  the  United 
States  which  is  set  out  in  section  6030  of 
the  Civil  Code  of  this  state,  and  which  pro- 
vides, *nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,*  that  the  recorder's  court  of 
the  city  of  Atlanta  should,  without  affording 
defendant  a  right  of  trial  by  Jury,  sentence 
him  and  require  him  to  be  confined  and  to 
be  put  at  labor  on  the  streets  or  other  pub- 
lic works  of  the  city  In  the  manner  and  im- 
der  the  conditions  and  circumstances  above 
described?" 

F.  M.  Hughes,  Morris  Macks,  Anderson, 
Felder,  Rountree  &  Wilson,  and  Moore  & 
Branch,  for  plaintiff  in  error.  W.  P.  Hill, 
J.  Ia  Mayson,  and  W.  D.  Ellis,  Jr.,  for  de- 
fendant in  error. 

LUMPKIN,  J.  1.  One  ordinance  provided 
that  the  violator  of  It  might  be  punished  by 
a  fine  not  exceeding  $500,  or  Imprisonment 
not  exceeding  30  days,  or  both,  in  the  dis- 
cretion of  the  court;  the  other,  that  upon 
conviction  in  the  recorder's  court  "it  shall 
be  discretionary  with  the  court  to  punish 
such  offenders  by  ordering  them  to  work 
on  the  streets  or  public  works  of  the  dty,  un- 
der the  supervision  of  the  proper  officer,"  etc. 
So  far  as  the  ordinances  could  confer  the 
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authority,  there  can  be  no  doubt  that  they 
did  so.  The  section  of  the  charter  of  the 
city  of  Atlanta  which  is  quoted  by  the  Court 
of  Appeals  declares  that  'the  mayor  and  gen- 
eral council  shall  have  the  power  and  au- 
thority to  prescribe  by  ordinance  adequate 
penalties  for  all  offenses  against  the  ordi- 
nances of  said  city,  and  to  punish  by  fines 
not  exceeding  $500  and  imprisonment  in  the 
calaboose,  not  exceeding  30  days,  for  each 
offense;  to  enforce  the  payment  of  fines  by 
compelling  offenders  and  those  who  fail  and 
refuse  to  pay  said  fines  to  work  on  the 
streets  or  public  places  of  said  city.  They 
shall  have  power  to  compel  offenders  sen- 
tenced to  imprisonment  in  the  calaboose,  as 
aforesaid,  to  labor  on  the  public  works  or 
streets,  to  be  regulated  by  ordinance.**  Acts 
1874,  p.  120,  S  16.  This  conferred  power  to 
pass  ordinances  providing  for  fines,  imprison- 
ment, enforcement  of  fines  by  work  on  the 
streets  or  public  places,  and  finally  for  com- 
pelling persons  sentenced  to  imprisonment  to 
work  on  the  public  works  or  streets.  It  au- 
thorized the  ordinances  in  question.  There  is 
also  another  section  bearing  on  the  subject, 
not  mentioned  in  the  question.  City  Code  of 
Atlanta,  {  21.  Under  the  legislative  grant  of 
power  and  the  ordinances  adopted  by  the  mu- 
nicipal authorities,  the  sentence  imposed, 
which  added  to  a  fine  the  requirement  that 
the  defendant  should  work  on  the  streets  and 
public  places  of  the  city,  was  authorized. 
Lyons  v.  Collier.  125  Ga.  231,  54  S.  B.  183. 

2.  The  power  was  thus  conferred  by  the 
tiCgislature  and  ordinances;  the  sentence  to 
pay  a  fine  and  also  to  work  on  the  streets 
or  public  places  was  within  the  authority  con- 
ferred; and  we  cannot  say,  in  view  of  the 
character  of  the  offense,  that  the  fine  was  of 
such  size,  or  the  punishment  so  cruel  and  un- 
usual, as  to  render  It  obnoxious  to  the  con- 
stitutional provision  of  this  state  that  ex- 
cessive fines  shall  not  be  imposed,  nor  cruel 
and  unusual  punishments  inflicted.  Civ.  Code 
1895,  I  5706.  Our  whole  penitentiary  system 
includes  the  idea  of  requiring  convicts  to 
work  on  roads  or  public  works.  If  this  char- 
acter of  punishment  were  forbidden  as  per 
se  cruel  and  unusual,  the  whole  system 
would  have  to  be  abolished.  We  are  not 
now  dealing  with  the  mode  of  trial,  but  with 
the  Idea  that  a  sentence  to  work  on  the 
streets  or  public  places  is  cruel  and  unusual 
within  the  meaning  of  the  Constitution.  If 
it  were  so,  neither  a  city  nor  the  Legisla- 
ture could  confer  authority  to  Inflict  it  Such 
is  not  the  case.  Even  some  severity  of  pun- 
ishment, within  legitimate  bounds,  may  be  re- 
quired by  the  public  welfare  and  the  nature 
of  the  offense,  without  constituting  the  cruel 
and  unusual  punishment  prohibited.  Whit- 
ten  V.  State,  47  Ga.  297 ;  Wllkerson  v.  Utah, 
99  U.  S.  130,  25  L.  Bd.  345 ;  In  re  Kemmler, 
136  U.  S.  436,  10  Sup.  Ct  930.  34  L.  Ed.  519 ; 
Bx  parte  Bedell,  20  Mo.  App.  125;  8  Am.  & 
Eng.  Enc  Law  (2d  Bd.)  436  et  seq.,  and  cita- 
tions. 


3.  The  provision  of  the  eighth  amendment 
of  the  Constitution  of  the  United  States,  that 
"excessive  bail  shall  not  be  required,  nor  ex- 
cessive flues  imposed,  nor  cruel  and  unusual 
punishments  Inflicted"  (Civ.  Code  1895,  { 
6021),  does  not  affect  the  case.  The  first  10 
amendments  of  that  Constitution  have  fre- 
quently been  held  to  refer  to  powers  exer- 
cised by  the  government  of  the  United  States, 
and  not  to  those  of  the  individual  states. 
Pervear  v.  Commonwealth  of  Massachusetts, 
5  Wall.  475,  18  L.  Ed.  608;  Eilenbecker  t. 
District  Court  of  Plymouth  County,  134  U. 
S.  31,  10  Sup.  Ct  424,  33  L.  Bd.  801 ;  Spies 
V.  Illinois,  123  U.  S.  131,  166,  8  Sup.  Ct  22, 
31  L.  Ed.  80.  The  reference  to  the  right  of 
trial  by  Jury,  an^  due  process  of  law  as  re- 
lated to  it,  will  be  dealt  with  under  a  later 
question  where  the  point  is  distinctly  raised. 

4.  The  complaint  that  the  sentence  under 
consideration  violated  the  provision  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  which  declares  that  no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  Immunities  of 
citizens  of  the  United  States  (Civ.  Code  1895, 
§  6030),  is  without  merit.  It  is  unnecessary 
to  discuss  the  use  of  similar  language  In  the 
Articles  of  Confederation,  or  to  endeavor  to 
set  out  at  length  the  fundamental  privileges 
and  immunities  which  are  included  therein. 
It  has  been  said  In  general  terms:  '*We 
feel  no  hesitation  in  confining  these  expres- 
sions to  those  privileges  and  ImmunltleB 
which  are  in  their  nature  fundamental,  which 
belong  of  right  to  all  free  governments,  and 
which  have  at  all  times  been  enjoyed  by  the 
citizens  of  the  several  states  which  compose 
this  Union,  from  the  time  of  their  becoming 
free,  independent,  and  sovereign.  What  these 
fundamental  principles  are  it  would  perhaps 
be  more  tedious  than  difllcult  to  enumerate. 
They  may,  however,  be  comprehended  under 
the  following  general  heads:  Protection  by 
the  government;  the  enjoyment  of  life  and 
liberty,  with  the  right  to  enjoy  and  possess 
property  of  every  kind,  and  to  pursue  and 
obtain  happiness  and  safety;  subject,  nev- 
ertheless, to  such  restraints  as  the  govern- 
ment may  justly  prescribe  for  the  general 
good  of  the  whole."  Corfield  ▼.  Coryell,  4 
Wash.  C.  C.  371,  Fed.  Cas.  No.  8,230;  Paul 
V.  Virginia,  8  Wall.  180,  19  L.  Ed.  357;  Van 
Valkenburg  v.  Brown,  43  Cal.  43,  48,  13  Am. 
Rep.  136.  There  is  no  constitutional  pro- 
vision or  immunity  in  any  citizen  of  this 
state  or  of  any  other  state  to  come  within  its 
borders  and  violate  its  laws  in  r^ard  to  pro- 
hibiting the  sale  of  intoxicating  liquors,  or 
to  violate  a  municipal  ordinance  prohibiting 
their  keeping  for  illegal  sala  There  is  also 
no  merit  in  the  claim  that  the  sentence  or 
the  laws  under  which  it  was  imposed  violat- 
ed the  provision  that  no  state  shall  "deny 
to  any  person  witliin  its  jurisdiction  the  equal 
protection  of  the  laws."  No  discrimination 
is.  made  between  citizens  of  different  states. 
The  ordinance  applies  equally  to  all  who 
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eome  within  Its  purview. .  All  persons  sub- 
ject to  it  are  by  its  terms  alike  guilty  or 
innocent  under  similar  circumstances,  and 
there  is  no  arbitrary  discrimination.  Mis- 
souri Pacific  R.  Co.  V.  Mackey,  127  U.  S. 
209.  8  Sup.  Ct  1161,  32  L.  Ed.  107. 

5.  In  the  third  question  certified  by  the 
Court  of  Appeals  are  included  several  dis- 
tinct matters.  In  the  first  place  there  is 
the  question  as  to  the  legality  of  sentencing 
persons  convicted  in  the  recorder's  court  to 
work  on  the  streets  or  public  works  at  aU, 
though  under  proper  treatment;  and  in  ad- 
dition there  are  numerous  particular  facts  or 
instances  stated  to  have  been  shown  by  the 
evidence.  In  Pearson  v.  Wimbish,  124  Ga. 
701,  52  S.  B,  751,  it  was  held  that  "to  pun- 
ish such  an  offender  (against  a  valid  munici- 
pal ordinance)  by  confining  him  at  labor  un- 
der municipal  control  is  not  obnoxious  to  the 
constitutional  inhibition  against  Involun- 
tary servitude,  save  as  a  punishment  for 
crime,  after  legal  conviction  thereof.'  "  This 
Is  conclusive,  so  far  as  this  court  is  concern- 
ed, of  the  legislative  power  to  authorize  a 
municipality  to  require  those  sentenced  to 
confinement  for  infractions  of  municipal 
penal  ordinances  to  labor.  Nor  is  that  ruling 
without  support  in  other  decisions.  Ex  parte 
Montgomery,  64  Ala.  463;  People  v.  Hanra- 
han,  75  Mich.  611,  42  N.  W.  1124,  4  L.  R.  A. 
751.  That  the  labor  is  to  be  performed  on 
the  public  streets  or  works  of  the  city  does 
not,  ipso  facto,  make  the  sentence  Illegal. 
In  the  Pearson  Case,  the  trial  was  quite 
informal,  the  offense  was  different,  and  the 
sentence  was  different,  making  it  a  stronger 
case  for  the  petitioner  for  the  writ  of  habe- 
as corpus  than  the  one  now  before  us. 

As  to  the  special  matters  touching  the 
treatment  of  convicted  persons,  some  of  them 
may  be  necessary  for  effective  administra- 
tion and  discipline,  others  seem  extreme,  and 
some  of  the  particular  acts  described  as  com- 
mitted on  some  persons  may  be  illegal.  Sup- 
pose that  some  of  the  prisoners  have  been 
mistreated,  does  that  free  this  prisoner  from 
liability  to  punishment?  The  ordinance  un- 
der which  be  was  tried  was  adopted  in  1886. 
There  is  nothing  on  its  face  which  indicates 
that  the  municipal  council  entertained  any 
arbitrary,  imreasonable,  or  discriminatory 
purpose  in  enacting  it  It  does  not  by  its 
terms  confer  arbitrary  or  illegal  powers  or 
duties  on  the  persons  in  charge  of  those  con- 
victed. Nor  does  the  evidence  show  such  an 
intent  in  its  passage,  or  that  unconstitution- 
al power  was  otherwise  conferred  by  It  An 
ordinance  may  be  unreasonable,  arbitrary, 
violative  of  the  state  or  federal  Constitution, 
or,  though  fair  on  its  face,  it  may  be  so  ad- 
ministered as  to  produce  illegal  results  to  a 
particular  person.  Where,  under  a  criminal 
statute  of  the  state,  there  was  a  conviction 
for  a  misdemeanor,  and  the  person,  convict- 
ed was  unlawfully  hired  out,  this  detention 
WAS  illegal;  but  on  writ  of  habeas  corpus 
the  convict  was  not  set  free,  but  remanded 


to  the  custody  of  the  proper  ofilcer.  Rus- 
sell V.  Tatum,  lOi  Ga.  332,  30  S.  B.  812.  If 
a  law  is  valid  and  constitutional,  as  enact- 
ed, improper  acts  of  administrative  ofilcera 
after  its  passage  cannot  make  the  law  Itself 
unconstitutional.  A  state  cannot,  either 
through  its  legislative  or  executive  depart- 
ment, deny  due  process  of  law  to  any  per- 
son. But  this  does  not  mean  that  unauthor- 
ized acts  of  an  ofilcer,  after  conviction,  or 
mere  proof  of  misconduct  by  a  jailer,  or 
guard,  or  superintendent,  will  render  a  legal 
ordinance  and  conviction  and  sentence  imder 
it  unconstitutional.  There  is  a  difference  be- 
tween a  law,  or  a  sentence  based  on  it,  be- 
ing unconstitutional,  and  possible  Illegal  acts 
done  under  it  by  administrative  ofilcers. 

We  do  not  wish  to  be  understood  as  mean- 
ing that  the  law,  state  or  municipal,  does  or 
should  tolerate  brutality.  The  state  law  de- 
clares that  there  shall  not  be  "cruel  and  un- 
usual punishments  Inflicted;  nor  shall  any 
person  be  abused  in  being  arrested,  while  un- 
der arrest,  or  in  prison."  Pen.  Code  1895,  { 
12.  Section  282  reads  as  follows:  "If  any 
jailer,  by  too  great  a  duress  of  imprison- 
ment, or  other  cruel  treatment,  shall  make 
or  induce  a  prisoner  to  become  an  approver, 
or  accuse  and  give  evidence  against  another, 
or  be  guilty  of  willful  inhumanity  or  oppres- 
sion to  any  prisoner  under  his  care  and  cus- 
tody, he  shall  be  punished  by  removal  from 
ofiice,  and  imprisonment  and  labor  in  the 
penitentiary  for  not  less  than  one  year  nor 
longer  than  three  years."  One  in  charge  of 
even  state  convicts  cannot  act  with  unlaw- 
ful violence  toward  a  person  under  his  con- 
trol; and  if  he  does,  he  may  be  guilty  of  a 
punishable  offense.  Westbrook  v.  State,  133 
Ga.  578^  66  S.  E.  788,  where  all  the  Justices 
concurred  to  the  extent  of  the  principle 
above  announced,  but  two  of  them  dissent- 
ed as  to  its  application  to  the  case  then  in 
hand.  Convicted  persons  are  human  beings, 
and  must  be  treated  as  such.  If  there  ex- 
ists misconduct,  it  should  be  promptly  stop* 
ped,  and  the  offenders  punished. 

But  it  does  not  appear  from  the  statement 
of  the  evidence  set  out  in  the  question  pro- 
pounded by  the  Court  of  Appeals  that  the 
ordinances  and  the  sentence  of  the  recorder 
were  ipso  facto  illegal,  so  as  to  require  a 
discharge  of  the  applicant  from  custody. 

6,  7.  Finally,  it  is  asked  whether  the  trial 
of  the  plaintiff  in  error  by  the  recorder  with- 
out a  jury,  and  the  sentence  to  work  on  the 
streets  or  other  public  works  of  the  city, 
constituted  a  violation  of  the  provision  of 
the  state  Constitution  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  except 
by  due  process  of  law  (Civ.  Code  1895,  i 
5700),  or  that  of  the  Constitution  of  the  Unit- 
ed States,  "Nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law.**  This  question  is  sub- 
stantially controlled  by  former  rulings  of 
this  court.  Hill  V.  Mayor,  etc.,  of  Dalton,  72 
Ga.  314,  319;   Pearson  v.  Wimbish,  124  Ga. 
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702,  52  S.  B.  751;  Llttlejolm  v.  Stells,  123 
Ga.  427,  51  S.  El  390;  Hood  v.  Von  Glahn, 
88  Ga.  405,  14  S.  E.  564;  Little  v.  Fort  Val- 
ley, 123  Ga.  503,  51  S.  B.  501;  Dtren  v.  City 
of  Thomasvllle,  125  Ga.  1,  53  S.  E.  814.  We 
bave  been  asked  to  review  and  reverse  tbe 
rulings  on  this  subject  adverse  to  tbe  plain- 
tiff in  error.  Under  Civ.  Code  1805,  {  5588» 
and  Acts  1896,  p.  42,  {  5,  a  decision  concur- 
red in  by  six  Justices  can  only  be  reversed 
by  the  concurrence  of  all  six.  Under  this 
rule  we  must  decline  to  reverse  the  decisions 
above  cited.  Our  decisions  on  this  subject 
accord  with  many  decisions  In  other  states. 
State  of  New  Jersey  v.  City  of  Trenton,  51 
N.  J.  Law.  498,  18  AU.  116,  5  L.  B.  A.  352; 
People  v.  Dutcber,  83  N.  Y.  244;  Byers  v. 
Commonwealth,  42  Pa.  89;  State  v.  Conlin, 
27  Vt  318,  322;  Ex  parte  Marx,  86  Va.  48, 
9  S.  E.  475;  Ogden  v.  Madison,  111  Wis.  413, 
87  N.  W.  568,  55  L.  R,  A.  506;  Delaney  v. 
Police  Court,  167  Mo.  677,  67  S.  W.  589;  In 
re  Kinsel,  64  Kan.  1,  67  Pac.  634,  56  L.  R. 
A.  475;  State  v.  Glenn,  54  Md.  574;  Monroe 
V.  Meuer,  35  La.  Ann.  1192 ;  Mclnemey  r.  1>en- 
ver,  17  Colo.  302,  29  Pac.  516;  City  of  Man- 
kato  y.  Arnold,  36  Minn.  62,  65,  30  N.  W. 
305;  Liberman  v.  Nebraska,  26  Neb.  464,  42 
N.  W.  419,  18  Am.  St  Rep.  791;  State  v. 
Ruhe,  24  Nev.  251,  52  Pac  274;  Wong  v. 
Astoria,  13  Or.  538,  11  Pac.  295;  Belt  v.  Ken- 
nan,  25  Wash.  621.  66  Pac.  62.  The  tact  that 
the  sentence  to  imprisonment  was  not  made 
in  the  alternative  upon  nonpayment  of  the 
fine  did  not  change  the  law  on  this  subject 

If,  under  the  state  Constitution  and  laws, 
persons  charged  with  Infractions  of  munici- 
pal ordinances  can  be  tried  without  a  Jury, 
this  does  not  violate  the  clause  of  the  Con- 
stitution of  the  United  States  which  declares 
that  no  state  shall  deprive  a  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  the  defendant  having  notice  and  an  op- 
portunity to  be  heard  in  ills  defense.  The 
Supreme  Court  of  the  United  States  has  said: 
"If  the  state  Constitution  and  laws  as  con- 
strued by  the  state  court  are  consistent  with 
the  fourteenth  amendment,  we  can  go  no 
further.  The  only  question  for  us  is  wheth- 
er a  state  could  authorize  the  course  of  pro- 
ceedings adopted,  If  that  course  were  pre- 
scribed by  its  Constitution  in  express  terma" 
Rawlins  V.  Georgia.  201  U.  S.  638,  639,  26 
Sup.  Ct  560,  50  L.  Ed.  899;  Natal  v.  Louisi- 
ana, 139  U.  S.  621,  11  Sup.  Ct  636,  35  L. 
Eld.  288;  Walker  ▼.  Sauvinet,  92  U.  S.  90,  23 
L.  Ed.  678;  Hall  v.  Armstrong,  66  Vt  421, 
26  Atl.  592,  20  L.  R.  A.  306;  Fant  v.  Buchan- 
an (Miss.)  17  South.  371;  Holden  v.  Hardy, 
ICO  U.  S.  366,  18  Sup.  Ct  383,  42  L.  Ed.  780; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24  I* 
I3d.  016;  Iowa  Central  R.  Co.  v.  Iowa,  160  U. 
S.  389,  16  Sup.  Ct.  344,  40  L.  Bd.  467;  Hal- 
linger  V.  Davis.  146  U.  S.  314,  13  Sup.  Ct 
105,  .^6  L.  Ed.  986 ;  In  re  Wall,  107  U.  S.  265, 


2  Sup.  Ct  569,  27  L.  Bd.  552 ;  In  re  Erng  (C* 
0.)  79  Fed.  308  (3). 

Several  of  the  questions  certified  Indade 
within  themselves  more  than  one  question  of 
law.  We  do  not  deem  it  necessary  to  di- 
vide them  up  and  answer  each  in  categorical 
form.  What  Is  said  above  covers  all  of  the 
questions  propounded  by  the  Court  of  Ap- 
peals, and  we  confine  ourselves  to  such  qae»- 
tions.    All  the  Justices  concur. 


(18S  Oa.  824) 
O'DWYER  V.  KELLY. 
(Supreme  Court  of  Georgia.     Feb.  16,  IQIO.) 

(8ylla1fU9  by  the  Court.) 

Gbiminal  Law  (|  982*)— SBNTSNCB--S^SPBN- 
8I0N— Pebfobmancb. 

Kate  O'Dwyer,  upon  being  arraigned  for 
trial  at  the  October  term,  1908,  of  Clarke  su- 
perior court,  pleaded  guilty  to  the  charge  of 
misdemeanor,  contained  in  two  indictments 
against  her.  Thereupon  in  one  case  the  court 
imposed  a  sentence  of  a  fine  of  $1,000  and  con- 
finement for  6  months  in  the  common  jail  of 
the  county,  and  to  woik  in  the  county  chain 
gang  for  a  period  of  12  months;  in  the  other 
case  the  sentence  was  a  fine  of  $200  and  con- 
finement in  the  chain  gang  for  12  months. 
These  sentences  were  dmv  entered  upon  the 
minutes  of  the  court.  A  few  da^s  afterwards, 
as  appears  from  the  bill  of  exceptions,  the  judge 
instructed  the  sheriff  that  he  might  release  the 
prisoner  and  not  enforce  the  sentences  as  long  as 
she  stayed  out  of  the  Western  circuit ;  the  judge 
stating  at  the  same  time  that  if  sbe  came  bade 
into  the  circuit  the  sentences  would  be  no  long- 
er suspended  but  enforced.  These  instructions 
to  the  sheriff  seem  to  have  been  entirely  oral. 
The  sentences  themselves,  duly  passed  and  en- 
tered upon  the  minutes,  remained  unaltered. 
Subsequently,  and  before  the  expiration  of  the 
sentence,  the  plaintiff  in  ertor  reappeared  in 
Clarice  county,  and  the  sheriff  of  that  county 
rearrested  her,  upon  a  written  order  of  the 
judge  directing  her  arrest  and  confinement  for 
the  purpose  of  having  the  above  sentences  exe- 
cuted and  performed.  While  in  the  custody  of 
the  superintendent  of  the  county  chain  gang, 
after  bein^  rearrested,  the  plaintiff  in  error 
made  application  for  a  writ  of  habeas  corpus, 
on  the  ground  that  the  arrest  was  illegal,  and 
that  the  sentences  had  been  discharged  by  vir^ 
tue  of  the  facts  above  appearing. 

Held:  1.  (a)  That  the  court  being  without 
jurisdiction  to  suspend  the  sentences,  the  sen- 
tences themselves,  imposing  confinement  in  the 
chain  gang  and  the  common  jail,  had  not  been 
performed,  executed,  or  discharged,  (b)  The  ar- 
rest of  the  plaintiff  in  error  and  her  detention 
in  consequence  thereof  for  the  purpose  of  enforc- 
ing the  execution  of  the  sentences  was  not  ille- 
gaL  (c)  The  court  properly  refused  the  appli- 
cation for  the  writ  or  habeas  corpus. 

2.  The  court  did  not  err  in  refusing  to  allow 
the  amendment  alleging  that  "the  petitioner  is 
now  in  the  chain  gang  of  Clarke  county  in 
shackles  and  chains."  See  the  case  of  Loeb  ▼• 
Jennings  (this  day  decided)  6T  S.  B.  101. 

{Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  2500,  2501;  Dea  Dig.  § 
982.^1 

Error  from  Superior  Court,  Clarke  Coimty ; 
C.  H.  Brand,  Judge. 

Habeas  corpus  by  Kate  (VDwyer  against 
W.  D.  Kelly.  From  a  Judgment  denying  the 
writ,  petitioner  brings  error.    Affirmed. 
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Jna  B.  Gooper»  for  pfalntlff  In  error.   Jobn 
R.  Gamble,  for  defendant  in  error. 

BECK,   J.     Judgment   affirmed.     All  the 
Justices  concur. 


(7  Oa.  App.  484) 

DUNBAR  ▼.  CflTY  OF  ATLANTA- 

(No.  1,849.) 

(Omrt  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(8yllahu$  hy  th^  Court.)  . 

OiTT   Obdinawce  —  Constitutional    Law  — 
Sale  of  Intoxicating  Lxquobs. 

All  of  the  propositions  of  law  preseDtcd  for 
adjudication  by  this  record  are  controlled  by 
the  instructicms  of  the  Supreme  Court  in  answer 
to  the  questions  certified  to  the  Supreme  Court  in 
Loeb  y.  Jenninjn,  138  Ga.  796»67  S.  E.  101.  and 
are  therein  decided  adversely  to  the  contentions 
of  the  plaintiff  in  error.  This  being  true,  the 
evidence  authorized  the  conviction  of  the  de- 
fendant, and  the  judge  did  not  err  in  declining 
to  sanction  the  certiorari. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Harry  Dunbar  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 

F.  M.  Hughes,  Morris  Macks,  and  Ander- 
son, Folder,  Rountree  &  Wilson,  for  plaintiff 
in  error.  W.  P.  Hill  and  J.  L.  Mayson,  for 
defendant  in  error. 

RtJSSELL,  J.    Judgment  affirmed. 


<7  Oa.  App.  441) 

STRADUSZ  V.  CITY  OF  ATLANTA. 

(No.  1,967.) 

(Omrt  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(8yllabu9  hy  the  Oouri.) 

1.  CSrrr  Obdinancb— Constitutional  Law- 
Sale  OF  Intoxicating  Liquors. 

In  the  main,  the  case  Is  controlled  by  the 
decision  of  this  court  in  Athens  v.  Atlanta,  6 
Ga.  App.  244,  04  S.  E.  711,  and  the  opinion  of 
tlie  Supreme  Court  in  answer  to  the  certified 
questions  in  Loeb  ▼.  Jennings,  133  Ga.  79(L  07 
S.  E.  101. 

2.  Municipal  Cobpobations  (8  631*)— Intox- 

lOATINO  LiQUOBS  (§  236*)— ILLEGAL   SaL1&— 

BviDENdfr— Violation  or  Obdinano»— Ao- 

OB8SOBIE8. 

All  who  violate  or  assist  in  violatin|;  a  mu- 
nicipal ordinance,  directly  or  accessonly,  are 
equally  guilty  as  principals.  G^ie  plaintiff  in 
error  was  clearly  guilty  of  a  violation  of  the 
mnnlcipal  ordinance  of  which  he  was  convicted, 
though  he  accomplished  the  offense  through  Indi- 
rect, rather  than  direct,  means. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations^  CSent  Dig.  IS  1386-1388;  Dec 
Dig.  ft  631  ;*  Intoxicatmg  Liquors,  Cent  Dig. 
I  309 :   Dec  Dig.  f  236.*J 

Error  from  Snperlor  (jourt,  Fulton  County; 
W.  D.  Ellis,  Judge. 

W.  G.  Stradley  was  ccmvlcted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 


•Stradley  was  convicted  of  a  violation  of  fte 
municipal  ordlnatice  of  the  city  of  Atlanta 
which  prohibits  the  keeping  for  unlawful 
sale  in  any  storehouse,  room,  office,  cellar, 
stand,  booth,  stall,  or  other  place,  or  in  any 
barrel,  Ueg,  can,  demijohn,  or  other  packnge* 
any  spirituous,  fermented,  or  malt  liquors. 
He  took  the  case  by  certiorari  to  the  superior 
court,  where  the  certiorari  was  overruled, 
and  from  that  judgment  he  excepts  The  pe- 
tition for  certiorari,  besides  presenting  the 
insistence  that  the  conviction  was  without 
evidence  to  support  it,  raises  many  constitu- 
tional questions  as  to  the  legality  of  the  ordi- 
nance and  as  to  the  power  of  the  recorder 
to  sentence  him  to  the  city  stockade. 

Afadison  Bell,  for  plaintiff  in  error.  W.  P. 
Hill  aud  J.  L.  Mayson,  for  defendant  in  er- 
ror. 

POWELL,  J.  (after  stating  the  facts  as 
above).  Small  indeed  would  be  the  efficacy 
of  our  laws  and  police  regulations  if  the 
evil-minded  could  evade  them  by  such  clum- 
sy shifts  as  those  resorted  to  by  the  plaintiff 
in  error.  The  common  sense  of  the  law  is 
not  to  be  deceived  into  believing  that  a  thing 
has  not  been  done  merely  because  it  has  been 
accomplished  indirectly,  rather  than  directly. 

It  seems  that  Stradley  had  some  connection 
with  a  firm  of  liquor  dealers  in  Chattanooga, 
Tenn.,  who  would  ship  by  express  to  Atlanta 
cases  of  liquor  in  the  names  of  a  number  of 
different  consignees.  Stradley  had  what  he 
called  'identification  cards,*'  which  seem  to 
have  been  cards  directed  to  the  express  agent, 
signed  by  iiim  as  agent  for  Carroll  &  Co., 
identifying  the  holder  of  the  card  as  Mr.  So- 
and-So,  the  consignee  of  the  package  bearing 
that  address.  Stradley  sold  these  cards  for 
$10,  and  each  card  entitled  the  bearer,  un- 
der the  arrangement  which  seemed  to  pre- 
vail between  Stradley  and  the  express  agent, 
to  go  to  the  express  office  and  get  the  case  of 
liquor  consigned  to  the  perscm  (actual  or 
fictitious)  whose  name  appeared  upon  the  card. 
Under  this  arrangement  we  have  no  hesitan- 
cy in  holding  that  all  who  were  parties  to  it 
were  guilty  of  violating  the  ordinance.  The 
liquor  was  sent  to  the  express  office,  and  kept 
there,  manifestly,  not  for  the  purpose  of  legit- 
imate transportation,  but  for  the  purpose  of 
unlawful  sale.  All  who  participated  in  sell- 
ing or  in  assisting  to  sell  it  after  it  arrived 
in  Atlanta  were  not  only  guilty  of  violating 
the  state  prohibition  law,  but  also  of  violating 
the  city  ordinance.  See  Athens  v.  Atlanta, 
6  GJa.  App.  244,  64  S.  E.  711 ;  Toney  v.  Atlan- 
ta, 6  Ga.  App.  356,  64  S.  E.  1106;  Loeb  v. 
State,  6  Ga.  App.  23,  64  S.  E.  338. 

We  have  all  been  told  the  story  of  the 
ostrich — how,  when  he  is  pursued,  he  takes 
elaborate  pains  to  get  his  head  into  the  sand, 
and  then  thinlLS  be  is  hidden.  Stradley  play- 
ed ostrich.    He  merely  blinded  himself  with 
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his  begalling  sdieme;  and  he  fared  but  lit- 
tle better  when,  as  the  condign  penalty  of  the 
law  began  to  close  down  upon  him,  he  at- 
tempted to  hide  himself  within  a  spedons 
covering  of  so-called  constitutional  rights,' 
shut  his  eyes  to  the  situation,  and  Imagined 
that  he  was  safe  fi:om  the  law.  I^e  case  of 
Loeb  y.  Jennings,  involylng  the  same  consti- 
tutional questions  as  those  he  made,  has  been 
pending  for  some  time  in  the  Supreme  Court 
We  have  held  his  case  awaiting  the  decision 
In  that  case.  It  has  been  announced.  133 
Ga.  79t&,  67  S.  B.  101.  The  plaintiff  In  error 
may  now  open  his  eyes  and  face  the  situa- 
tion. He  is  caught  and  convicted,  his  sup- 
posed constitutional  protection  is  as  nothing, 
and  the  judgment  of  the  superior  court,  which 
upheld  the  conviction  and  sentence  against 
him,  is  affirmed. 


(7  Gku  Appw  MD 

WHITLEY  v.  CITY  OF  ATLANTA. 
(No.  2,044.) 

(Court  of  Appeals  of  Oeorgia.    Feb.  22,  1910.) 

(Syllahut  hy  the  Court.) 

1.  City  Ordinance— Constitutional  Law- 
Sale  OF  Intoxicating  Liquors. 

The  constitutional  questions  made  in  this 
case  are  fully  controlled  by  the  decision  of  the 
Supreme  Court  in  Loeb  v.  Jennings,  133  Ga. 
79d,  67  S.  E.  101.  The  other  material  assiun- 
ments  of  error  of  law  are  fnlly  controlled  by 
the  decision  of  this  court  in  Callaway  v.  Mims, 
5  Ga.  App.  11,  62  S.  EL  654. 

2.  Municipal  Corporations  (}  642*)— Vio- 
lation OF  Ordinance— Appeal— Credibil- 
itt  op  Witnesses— Questions  of  Fact. 

The  credibility  of  the  witnesses  and  the 
questions  of  fact  were  exclusively  for  the  de- 
termination of  the  recorder,  and  there  is  evi- 
dence to  support  his  finding. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1415 :  Dec.  Dig.  fi 
642.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

F.  P.  Whitley  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiff  In  error.  W.  P.  Hill,  J.  L.  May9on, 
and  W.  D.  Ellis,  Jr.,  for  defendant  In  error. 

HILL,  C.  J.    Judgment  affirmed. 


(7  Qa.  App.  441) 

WHITLEY  V.  CITY  OF  ATLANTA. 
(No.   1,975.) 

(Court  of  Appeals  of  Georgia.     Feb.  22,  1010.) 

(SyllahuB  hy  the  Court.) 

1.  City  ORorNANCE— Constitutional  Law- 
Sale  OF  Intoxicating  Liquors. 

The  questions  of  law  involved  are  controll- 
ed by  the  decision  of  this  court  in  Athens  v. 
City  of  Atlanta,  6  Ga.  App.  244,  64  S.  B.  711, 
and  by  the  opinion  of  the  Supreme  Court  in 
answer  to  the  questions  certified  by  this  court 


in  the  case  of  Loeb  y.  Jennings,  133  Ga.  -— ^  07 

S.  B.  101. 

2.  SimnciENCT  or  Bvidsncb. 

The  evidence,  though  not  wholly  conclasiVe, 
is  not  legally  insufficient  to  support  tiie  convio- 
tion. 

BrroT  from  Superior  Conrt,  Fulton  Oonnty ; 
W.  D.  Ellis,  Judge. 

F.  P.  Whitley  was  convicted  of  violating  an 
ordinance  of  the  City  of  Atlanta,  and  brings 
error.    Affirmed. 

Andersop,  Felder,  Rountree  &  Wilson,  for 
plaintiff  in  error.  W.  P.  Hill  and  J.  U  Majr- 
son,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(7  Ga.  App.  441) 
HABBUCK  V.  CITY  OF  ATLANTA. 
(No.   1,976.) 

(Court  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(Syllahue  hy  the  Court.) 

1.  Crrr  Ordinanob— Sale  of  iNTOxiCATmo 
Liquors. 

In  the  main,  the  case  is  governed  by  the 
decision  this  day  rendered  in  Whitley  v.  Atlanta 
(No.  1,975)  snpra. 

2.  Criminal  Law  (|  59*>— Violation  of  Or- 
dinance—Principals. 

"By  analogy  to  the  rule  in  misdemeanor 
cases,  all  who  participate  either  directly  or  ac- 
cessorially  in  the  violation  of  a  municipal  or- 
dinance may  be  held  as  principals."  Toney  v. 
Atlanta.  6  Ga.  App.  350,  G4:  S.  E.  1106. 

[E}d.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  59.*] 

3.  SumciENCY  of  Evidence. 

The  evidence,  though  weals  and  drcnmstan- 
iial,  is  not,  legally  speaking,  insufficient  to  sup- 
port the  conviction. 


Error  from  Superior  Court,  Fulton  County ; 
W.  D.  Ellis,  Judge. 

L.  W.  Harbuck  was  convicted  of  violat- 
ing an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 

Anderson,  Felder,  Rountree  &  Wilson,  for 
plaintiff  in  error.  W.  P.  Hill  and  J.  U  May- 
son,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(7  Qa.  App.  471) 
MIXOR  V.  CITY  OF  ATLANTA.  (No.  2,350.) 
(Court  of  Appeals  of  Georgia.     Feb.  22,  1910.) 

(Syllahus  hy  the  Court,) 

1.  Certiorari  (§  44*)  —  Proceedinos  —  Con- 
clusiveness OF  Petition. 

In  deteniiining  whether  a  petition  for  cer^ 
tiorari  should  be  sanctioned,  the  judge  must 
look  to  the  petition  alone.  Iliough  the  state- 
ments coDtained  in  the  petition  may  be  render- 
ed valueless  upon  the  comiug  in  of  the  answer, 
the  merits  of  the  petition  at  the  time  when  it  is 
presented  for  sanction  depend  upon  the  state- 
ment of  the  case  as  verified  by  the  affidavit  of 
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the  petitioner.    Linder  y.  Renfroe,  1  Ga.  App. 
58,  57  S.  B.  975. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  «S  106-107 ;    Dec.  Dig.  f  44.*] 

2.  CRDfiNAii  Law  (S  335*)— Vsnub  a  Jubis- 

DicTioNAL  Fact. 

The  venue  is  a  jurisdictional  fact,  and  mast 
be  proved  by  the  prosecution  as  a  part  of  a  gen- 
era! case,  and  where  there  is  an  assignment  of 
error  that  the  verdict  is  contrary  to  the  law 
and  the  evidence,  and  the  brief  of  the  evidence 
contains  no  proof  of  the  venue,  a  new  trial  will 
be  granted.  Mill  v.  State,  1  Ga.  App.  134,  57 
S.  E.  969 ;  Green  y.  Sute,  4  Ga.  App.  260,  61 
8.  EI  234. 

[ESd.  Note.— For  other  cases,  see  Criminal  Ltaw, 
Cent.  Dig.  {  726 ;  Dec.  Dig.  §  335.*] 

8.  Criminal  Law  (|  1129*)— AppEAir-AsaioN- 
MENTs  OF  Error— Sufficiency. 

It  not  appearing  from  the  evidence,  as  set 
ont  in  the  verified  petition  for  certiorari,  that 
the  alleged  offense  was  committed  within  the 
limits  of  the  city  of  Atlanta,  and  error  being 
assigned  and  exception  taken  upon  the  ground 
that  the  judgment  finding  the  oefendant  guiltf 
'*is  illegal,  because  it  is  contrary  to  the  evi- 
dence *  «  *  and  without  evidence  to  support 
it,"  it  was  error  to  refuse  to  sanction  the  peti- 
tion. l%e  assignment  of  error  was  sufficiently 
specific  to  raise  the  question  of  venue. 

[E3d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  ft  2963 ;   Dec.  Dig.  §  il29.*] 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

C-  A.  Minor  was  convicted  of  an  offense, 
and  brings  error.    Reversed. 

John  A.  Boykin,  for  plaintiff  in  error.    J 
li.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
in  error. 

RUSSELL^  J.    Judgment  reversed. 


<7  Oa.  App.  47S) 

ANDREWS  v.  CITY  OF  ATLANTA. 
(No.  2,292.) 

(Oaurt  of  Appeals  of  Oeorgia.    Feb.  22,  1910.) 

(Syllabui  hy  the  Court.) 

1.  Criminal  Law  (§  1129*)— Appeait-Assion- 

1CENT8   OP  ERUOR  —  SUPPICIENCY   TO    RAISE 

Question  op  Venue. 

An  assignment  of  error,  averring  that  a 
judgment  is  illegal,  because  it  is  contrary  to 
the  evidence,  against  the  weight  of  the  evidence, 
and  without  evidence  to  support  it,  is  sufficient 
to  raise  the  question  of  venue.  Mill  v.  State,  1 
Oa.  App.  134,  57  S.  E.  969. 

[E3d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2954r-2964 ;    Dec.  Dig.  §  1129.*] 

2.  Cbiminal  Law  (|  1086*)— Venue— Neces- 

8ITT  POB  APPIRMATIVE  PrOOP. 

As  affirmative  proof  of  the  venue  did  not 
appear,  and,  therefore,  according  to  the  allega- 
tions of  the  petition  for  certiorari,  the  jurisdic- 
tion of  the  trial  court  was  not  proved,  it  was 
error  to  refuse  to  sanction  the  writ  of  certiorari. 
Strozier  v.  Hawkinsville,  1  Ga.  App.  285,  57  & 
B.  969 ;   Minor  v.  Atlanta,  67  S.  B.  10& 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  2757  ;  Dec.  Dig.  S  1086.*] 

8.  Controlling   Case. 

The  remaining  questions  raised  by  the  peti- 
tion for  certiorari  are  ruled  in  Loeb  v.  Jennings. 
133  Ga.  796»  67  S.  E.  101. 


EJrror  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

John  Andrews  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Reversed. 

John  A.  Boykin,  for  plaintiff  In  error.  J. 
'L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
In  error. 

RUSSELL,  J.    Judgment  reversed. 


(7  Oa.  App.  422) 
RAFFIELD   ▼.   STATE.     (No.  2,338.) 

(Court  of  Appeals  of  Georgia.    Feb.  10,  1910.) 

(Byllabu%  hy  the  Court,) 

"L  Mabivb  and  Skbvant  (|  67*)— Violation 
or  Labob  CoNTKACT— Instructions. 

The  instructions  which  were  requested  in 
writing  embodied  sound  principles  of  law  and 
were  applicable  to  the  facts  of  the  case,  and 
should  (at  least  in  substance)  have  been  given 
in  the  charge  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ft  75 ;    Dec.  Dig.  ft  67.*] 

2.  Master  and  Servant  (§  67*)--Violation 
OP  Contract  Labor  Law— Fbauduucnt  In- 
tent. 

The  evidence  failing  to  disclose  an  intent 
to  defraud  on  the  part  of  the  defendant  at  the 
time  the  advances  were  obtained,  the  convic- 
tion was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ft  75;    Dec  Dig.  §  67.*] 

3.  Master  and  Servant  (§  67*)— Violation 
OF  Contract  by  Servant— Fraudulent  In- 
tent. 

Where  one,  in  consideration  of  advances  al- 
ready made  to  him,  contracts  to  labor  for  a 
term  of  months,  and  actually  enters  upon  the 
contract  and  labors  in  accordance  with  its  provi- 
sions for  a  period  of  six  months,  the  mere  feict 
of  his  quitting  the  service  of  his  employer  is 
insufficient  of  itself  to  raise  the  presumption 
that  at  the  time  of  obtaining  the  advances  he 
entertained  an  intent  to  defraud. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ft  75 ;    Dec.  Dig.  §  67.*] 

Error  from  City  Court  of  Ocilla;  H.  B. 
Oxford,  Judge. 

J.  C.  BafQeld  was  convicted  of  violating 
the  labor  contract  act,  and  brings  error.  Re- 
versed. 

Claude  Payton  and  6.  E.  Hay,  for  plain- 
tiff in  error.  H.  J.  Qulncey,  Sol.,  for  the 
State. 

RUSSELL,  J.  The  defendant  was  con- 
victed of  a  violation  of  the  "labor  contract 
act"  of  1908  (Acts  1903.  p.  90),  and  excepts 
to  the  Judgment  overruling  his  motion  for 
new  trial.  Viewed  in  its  strongest  light,  the 
evidence  for  the  state  shows  the  following 
facts:  Qd  September  18,  1907,  the  defend- 
ant made  a  contract  with  C.  W.  Bussell  to 
work  according  to  his  direction  until  Novem- 
ber 11,  1906,  at  |13  per  month.  The  con- 
tract specifies  that  the  agreement  is  made  in 
consideration  of  $170  in  cash,  advanced  that 
day  to  the  defendant  by  C.  W.  Bussell.    The 
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defendant  was  to  be  allowed  $18  per  month 
of  26  days  actual  work  until  $170  should  be 
paid.  The  evidence  shows  that  he  Imme- 
diately began  work,  and  worked  continu- 
ously In  the  performance  of  his  contract, 
apparently  to  the  satisfaction  of  his  em- 
ployer, until  late  In  March  or  April,  1908 
something  over  6  months.  At  this  time  he 
ceased  to  perform  the  services  contracted 
for,  and  failed  then,  and  has  ever  since  fail- 
ed, to  pay  the  remainder  due  by  him  on  the 
advance  of  $170. 

Omitting  any  consideration  of  the  defend- 
ant's excuse  for  leaving  his  employer,  we 
think  that  under  the  ruling  in  Mulkey  v. 
State,  1  6a.  App.  521,  57  S.  E.  1022,  It  cannot 
be  presumed  that  the  defendant  entertained, 
at  the  time  that  he  obtained  the  advance, 
an  intent  to  defraud,  which  is  necessary  In 
order  to  make  the  failure  to  pay  the  ad- 
vance, or  failure  to  perform  the  service, 
crimtnaL  See,  also,  Patterson  v.  State,  1 
Ga.  App.  782,  58  S.  E.  284.  As  said  in  the 
Mulkey  Oase:  "Where  the  defendant,  after 
obtaining  money  upon  a  promise  to  perform 
Aervlce,  enters  upon  the  performance  of  the 
service  contracted  for,  and  engages  therein 
for  such  a  length  of  time  as  to  make  it  whol- 
ly unreasonable  that  he  obtained  money  with 
the  intention  not  to  perform  the  service,  he 
should  not  be  convicted,  although  it  appears 
from  the  evidence  that  he  has  failed  to  per- 
form a  portion  of  the  service  contracted  for 
and  has  failed  to  repay  the  money,  that  loss 
and  damages  resulted  to  the  hirer,  and  that 
his  excuse  for  abandoning  the  contract  is  not 
good  and  sufficient"  In  the  Patterson  Case 
we  said:  "The  paramount,  controlling,  ever- 
essential  element  of  the  offense,  which  must 
be  proved  to  have  been  coexistent  with  the 
date  of  the  contract,  is  intent  to  defraud." 

In  the  case  now  before  us  the  defendant 
worked  six  months  or  more  after  the  ad- 
vance was  made  to  him,  and  his  parents, 
subsequently  to  that  time  at  his  request, 
paid  something  over  $21  to  help  him  in  pay- 
ing the  advance  which  had  been  made  to 
him.  There  Is  nothing  in  the  case  to  show 
anything  more  than  unwillingness  to  repay 
the  advance,  or  perhaps  inability  to  do  so, 
and  refusal  to  complete  the  contract  of  la- 
bor, perhaps  for  Insufficient  reason;  there 
is  nothing  to  show  that  at  the  time  the  mon- 
ey was  advanced  the  defendant  did  not  in- 
tend to  fulfill  his  contract;  and  to  say  that 
this  evidence  authorizes  the  conviction  of 
the  defendant  would  be  to  hold  contracts 
could  be  enforced  and  debts  collected  by  the 
statute  in  question;  and  to  say  this  would 
destroy  the  law,  by  declaring  It  to  be  In  vio- 
lation of  the  Constitution. 


The  court  should  have  presented  In  sub- 
stance the  principles  referred  to  in  the  re- 
quest presented  by  counsel  for  the  plaintiff 
in  error.  It  may  be  that  the  language  em- 
ployed in  the  first  request  presented  Is  In- 
appropriate, and  therefore  the  request  should 
not  have  been  given  in  the  language  em- 
ployed; but  the  jury  should  have  been  told,, 
even  without  a  request,  that  they  need  not 
presume  a  fraudulent  Intent  from  the  mere 
fact  that  the  defendant  failed  to  continue- 
at  work  under  the  contract.  If  it  appeared 
that  he  worked  in  accordance  with  the  eon- 
tract  for  such  a  length  of  time  as  might 
render  it  unreasonable  to  presume  that  he 
obtained  the  advance  with  the  intent  to  de- 
fraud. This  was  one  of  the  Issues  of  the 
case,  necessarily  raised  by  the  evidence,  and 
the  court  should  have  properly  instructed 
the  Jury  as  to  this  issue,  even  in  the  absence 
of  a  specific  request 

The  court  should  have  presented  to  the 
Jury  the  principles  embodied  in  the  request 
to  charge,  the  refusal  of  which  constitutes 
the  sixth  ground  of  the  motion  for  a  new 
trlaL  The  request  Itself  is  appropriate  in 
every  respect  An  examination  of  the 
charge,  however,  shows  that  no  reference 
was  made  to  the  substantive  principle.  This 
request  was  as  follows:  "Unless  you  be- 
lieve, beyond  a  reasonable  doubt,  that  It  was 
the  defendant's  Intention,  at  the  time  of 
making  the  contract  or  obtaining  the  money, 
to  defraud  the  prosecutor  and  not  to  do  the 
work,  you  should  acquit  him.  If  the  defend- 
ant made  the  contract  alleged,  and  Intended, 
at  that  time  and  at  the  time  of  obtaining  the 
credit,  to  do  the  work,  he  is  not  guilty,  and 
you  should  acquit  him." 

Judgment  reversed. 


(7  Oa.  App.  463> 

BLACKWEIili  V.  W.  A.  ROWB  &  CO. 

(No.  2,148.) 
(Court  of  Appeals  of  Georgia.     Feb.  22,  1910.) 

(ByllabuB  ly  the  Court.) 

Review  on  Appeal. 

No  error  of  law  is  complained  of,  and  there 
1b  some  evidence  to  support  the  verdict. 

Error  from  (?lty  CJonrt  of  Danlelsvllle;  B. 
F.  Moseley,  Judge. 

Action  between  L.  J.  Blackwell  and  W.  A, 
Bowe  &  Co.  From  the  Judgment,  Blackwell 
brings  error.    Affirmed. 

J.  F.  L.  Bond  and  R.  L^  J.  Smith,  for  plain- 
tiff in  error.  John  B.  Ctordon,  for  defend- 
ants in  error. 

HILL,  C.  J.    Jndgmeut  affirmed. 


6a.) 
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(7  Oa.  App.  44lO 

PlBTiFfAM  BCFG.  GO.  V.  SCAIFES,  Judge. 

(No.  2,122.) 

(Court  of  Appeals  of  Georgia.    Feb.  22^  1910.) 

(8yUahu9  hy  the  Court,) 

Exceptions,  Bill  of  (§  56*)— Duty  of  Judge 
TO  Certify— Mandamus. 

It  is  the  duty  of  a  judge  to  certify  a  bill  of 
exceptions,  if  the  statements  of  fact  contained 
therein  are  true,  regardless  of  the  merits  of  the 
bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  S§  94-M ;  Dec.  Dig.  {  56.*] 

Petition  for  mandamus  by  the  Pelham 
Manufacturing  (Company  against  J.  H.  Scaif e, 
Judge  of  the  city  court  of  OamiUia,  to  com- 
pel Mm  to  sign  a  certificate  to  the  bill  of  ez- 
eeptlons.    Mandamus  made  absolute. 

Payne,  Idttle  &  Jones  and  Colquitt  &  Oon- 
yers,  for  petitioner. 

RUSSBUi,  J.  In  answer  to  the  rule  nisi 
eerred  upon  him,  his  honor.  Judge  Scalfe, 
does  not  deny  that  the  statements  of  fact 
contained  In  the  bill  of  exceptions  pendente 
lite,  which  he  was  asked  to  certify,  are  true, 
though  he  states  that  his  answer  is  made 
'^without  admitting  the  facts  set  out  in  the 
bill  of  exceptions  pendente  lite."  The  ques- 
tion arises,  therefore,  whether  the  answer 
of  the  Judge  shows  any  reason  why  he  should 
not  sign  the  certificate  to  the  bill  of  excep- 
tions as  presented  to  him.  The  reason  as- 
signed by  the  Judge  for  declining  to  certify 
the  exceptions  pendente  lite  can  best  be  giv- 
en in  his  own  language,  as  contained  in  his 
answer  to  the  mandamus  nisi:  "After  this 
respondent  had,  in  reference  to  the  case  re- 
ferred to  in  said  petition  for  mandamus, 
held  himself  to  be  disqualified  to  try  said 
case,  on  motion  of  the  petitioner  for  man- 
damus, this  respondent  vacated  the  bench, 
and  considered  and  held  all  action  taken  by 
this  respondent  in  said  case  as  nugatory,  and 
this  respondent  insists  now  that  all  action 
taken  on  the  part  of  this  respondent,  save 
and  except  this  respondent's  holding  and  rul- 
ing on  motion  of  petitioners  for  mandamus 
that  he  was  disqualified  from  presiding  in 
said  case,  was  nugatory,  null,  and  void;  and 
the  trial  of  said  case  began  de  novo  when 
Judge  A.  8.  Johnson  of  the  city  court  of 
Newton  went  upon  the  bench  and  tried  said 
case  as  set  out  For  these  reasons,  this  re- 
spondent deeming  that  no  trial  had  been  had 
before  him,  and  no  legal  action  had  been 
taken  before  him,  save  and  except  as  above 
stated,  this  respondent's  holding  and  ruling, 
on  motion  of  petitioners  for  mandamus,  that 
he  was  disqualified  from  presiding  in  said 
case,  and  that  the  whole  proceedings  before 
this  respondent,  save  and  except  as  above 
stated  as  to  his  holding  and  ruling  that  he 
was  disqualified  to  preside  In  said  case,  on 
motion  of  petitioners  for  mandamus,  were 
nugatory,  and  respondent  declined  to  certify 


any  bill  of  exceptions  sued  out  in  reference 
to  any  Judgment  or  ruling  which  this  re- 
spondent made — there  having  been  no  trial 
before  this  respondent,  and  no  legal  action 
taken  by  this  respondent,  save  and  except 
his  holding  and  ruling  that  he  was  disqual- 
ified to  preside  In  said  case,  on  motion  of 
petitioners  for  mandamus;  the  whole  case 
having  stood  for  trial  before  Judge  Johnson 
Just  as  though  this  respondent  had  neve: 
been  upon  the  bench  for  a  moment  while 
said  case  was  under  consideration." 

The  only  question  Involved,  so  far  as  the 
action  of  the  Judge  to  whom  the  bill  of  ex- 
ceptions is  presented  is  concerned.  Is  wheth- 
er the  statements  contained  in  the  bill  of 
exceptions  are  true.  Necessarily,  whether 
the  exceptions  are  meritorious  or  not  Is  the 
full  question  which  the  party  excepting  de- 
sires to  present  to  the  appellate  court  and  to 
have  reviewed.  If  the  Judge  can  refuse  to 
certify  the  bill  of  exceptions  because  he 
deems  that  the  points  therein  raised  are 
without  merit,  he  can  thereby  preclude  the 
right  of  the  complaining  party  to  have  these 
very  Issues  reviewed. 

Chie  of  the  assignments  of  error  In  the 
present  Instance  is  that  the  Judge  erred  in 
holding  that  the  Judge  of  the  city  court  of 
Newton,  or  any  other  Judge,  except  a  Judge 
•f  a  superior  court,  was  qualified  to  try  the 
said  case  under  the  circumstances.  It  ap- 
pears from  the  statement  of  the  bill  of  ex- 
ceptions pendente  lite  that  whether  Judge 
Scalfe  was  disqualified  or  not  Judge  John- 
son of  the  city  court  of  Newton  actually 
tried  the  case  to  its  conclusion,  and  this  is 
one  of  the  reasons  assigned  by  Judge  Scalfe 
In  his  answer  for  holding  himself  disquali- 
fied to  certify  the  bill  of  exceptions  pendente 
lite.  And  yet,  as  appears  from  the  bill  of 
exceptions.  Judge  Johnson  came  to  the  bench 
only  at  the  request  of  Judge  Scalfe.  Of 
course,  the  presentation  of  the  bill  of  excep- 
tions to  Judge  Scalfe  is  a  waiver  of  any 
disqualification  upon  his  part  (If  there  Is 
any)  so  far  as  the  certification  bill  of  ex- 
ceptions pendente  lite  is  concerned,  and 
therefore  what  we  have  said  as  to  the  ex- 
ception referred  to  Is  merely  illustrative  of 
all  of  the  exceptions.  The  ruling  in  this 
case  must  be  controlled  by  the  ruling  of  the 
Supreme  Court  in  Hall  County  v.  Gilmer, 
123  Ga.  174,  51  S.  B.  307,  in  which  the  writ- 
er (then  a  Judge  of  the  superior  courts),  pre- 
siding for  Judge  Kimsey  In  Hall  superior 
court,  certified  exceptions  pendente  lite  to 
the  Judgment  overruling  a  demurrer,  and  at 
the  final  termination  of  the  case  Judge  Kim- 
sey certified  to  the  main  bill  of  exceptions, 
Including  the  exceptions  pendente  Hte  pre- 
viously certified  and  appearing  upon  the  rec- 
ord. The  Supreme  Court  approved  the  prac- 
tice followed  In  that  case.  The  merits  of  the 
bill  of  exceptions  are  not  matters  to  be  con- 
sidered by  the  Judge  when  the  bill  of  excep- 
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tions  is  presented  to  him  to  be  certified.  He 
,  can  do  only  one  of  two  things— certify  by 
signing  the  certificate  and  requiring  a  tran- 
script of  the  record  -be  transmitted  to  the 
court  of  review,  or  return  It  to  the  counsel 
for  such  correction  as  he  may  think  neces- 
sary in  order  to  make  it  speak  exact  truth  of 
the  matter  sought  to  be  reTiewed. 

Barring  three  exceptions,  which  wlU  be 
hereafter  stated,  the  appellate  court,  upon 
an  application  for  mandamus,  will  not  itself 
consider  the  merits  of  the  bill  of  exceptions, 
though  It  will  decline  to  make  the  mandamus 
absolute  if  the  Judge  In  his  answer  presents 
a  sufficient  reason  for  not  having  certified 
the  bill  of  exceptions.  The  reason,  however, 
which  will  justify  a  trial  Judge  in  declining 
to  certify  the  bill  of  exceptions,  must  be 
something  entirely  apart  from  the  merits  of 
any  question  raised  In  the  bill  of  exceptions. 
It  must  be  either  because  the  bill  of  excep- 
tions is  presented  too  late,  because  the  state- 
ments of  fact  relating  to  the  proceeding 
sought  to  be  reviewed  are  untrue,  or  because 
the  counsel  has  declined  to  correct  the  bill 
of  exceptions  in  accordance  with  the  direc- 
tion of  the  court,  or  some  such  similar  mat- 
ter, which  does  not  in  any  wise  relate  to  the 
sufficiency  or  merit  of  the  exceptions  which 
^he  application  for  the  writ  of  error  seeks 
thereby  to  present  to  the  higher  court  The 
same  rule  (as  regards  the  immateriality  of 
the  merits)  applies  to  a  bill  of  exceptions 
pendente  lite  as  to  the  main  bill  of  excep- 
tions. 

In  Strickland  v.  Fite,  114  Ga.  511,  40  S.  B. 
763,  the  Judge  refused  to  certify  certain  ex- 
ceptions pendente  lite,  and  the  plaintiffs  in 
error,  instead  of  proceeding  by  mandamus, 
Incorporated  in  the  main  bill  of  exceptions 
the  document  which  had  been  tendered  to  the 
Judge  to  be  certified  as  exceptions  pendente 
lite, .  and  which  he  had  refused  to  certify. 
The  judge  refused  to  certify  the  main  bill 
of  exceptions  because  there  was  Incorporated 
therein  the  paper  which  he  had  refused  to 
certify  as  exceptions  pendente  lite.  So  far 
as  appears  from  the  opinion,  the  Judge  did 
not  in  his  answer  to  the  mandamus  nisi  as- 
sert that  the  so-called  exceptions  pendente 
lite  contained  any  statement  that  was  un- 
true. His  reasons  for  refusing  to  certify  the 
bill  of  exceptions  were  that  the  exceptions 
pendente  lite  (so-called)  which  were  disal- 
lowed by  the  court  were  in  no  way  connected 
with  the  motion  for  new  trial,  did  not  allege 
any  error  In  the  trial  of  the  case,  or  com- 
plain of  anything  that  transpired  during  the 
trial,  and  contained  nothing  that  could  in 
any  manner  affect  the  guilt  or  Innocence  of 
the  movants,  or  the  Judgment  or  verdict  in 
the  case ;  and  the  Judge  intimated  that  man- 
damus should  have  been  applied  for  to  re- 
quire the  respondent  to  sign  the  bill  of  ex- 
ceptions pendente  lite.  Passing  upon  the 
questions  raised  in  the  Strickland  Case,  which 
are  very  similar  to  those  presented  In  the 
case  At  bar,  Justice  Little,  in  delivering  the 


opinion  of  the  court,  says:  "Without  under- 
taking to  say  that  movants  could  not  have 
legally  instituted  a  proceeding  to  compel  a 
certification  of  proper  exceptions  pendente 
lite,  we  yet  think  that  the  Judge  erred  in  re- 
fusing to  certify  the  bill  of  exceptions  be- 
cause it  contained  the  alleged  exceptions  pen- 
dente lite ;  and  we  say  this  without  any  re- 
gard to  the  merits  of  any  question  raised  by 
the  exceptions  pendente  lite,  and  we  are  not 
to  be  understood  as  passing  upon  the  ques- 
tion whether  they  are  proper  exceptions,  and 
whether,  if  they  are,  there  is  any  merit  in 
them.  It  is  sufficient  to  know  that  movants* 
counsel  during  the  pendency  of  the  case  or 
the  motion  for  a  new  trial  presented  such 
exceptions,  that  the  Judge  refused  to  certify 
them,  and  that  the  bill  of  exceptions  contains 
the  pendente  lite  exceptions  so  presented, 
and  it  assigns  as  error  the  refusal  to  certify 
them.  The  judge  says  that  the  exceptions 
pendente  lite  are  in  no  way  connected  with 
the  motion  for  new  trial  and  aUege  no  error 
In  the  trial  of  the  case,  nor  contain  anything 
that  transpired  during  the  trial  or  before 
Judgment  was  rendered  in  said  case,  and 
that  nothing  therein  could  in  any  manner  af- 
fect the  guilt  or  innocence  of  movants  or  af- 
fect the  verdict  or  Judgment  in  the  case. 
Counsel  for  plaintiff  in  error  contend  to  the 
contrary,  and  it  is  the  trial  Judge's  decision 
on  this  question  which  they  propose  to  have 
reviewed.  It  may  be,  as  the  Judge  says,  that 
there  is  no  merit  in  the  exceptions  pendente 
lite.  But  whether  there  Is  or  not,  if  they 
were  presented,  if  the  Judge  refused  to  cer- 
tify them,  if  counsel  for  movants  has  prop- 
erly incorporated  them  into  the  bill  of  excep- 
tions which  is  otherwise  true,  and  properly 
assigned  error  on  the  refusal  of  the  Judge  to 
so  certify,  we  see  no  reason  why  he  cannot 
have  that  question  made  and  determined. 
Indeed,  without  regard,  as  we  have  said,  to 
the  merits  of  the  exceptions,  it  was  proper 
practice,  as  we  understand  It,  to  have  as- 
signed error  on  such  refusal,  if  the  movant 
desired  to  have  reviewed  the  official  action 
of  the  Judge  by  which  he  overruled  them." 
In  the  present  case  the  only  real  reason  as- 
signed by  the  Judge  for  his  refusal  to  certify 
is  that  he  was  disqualified  in  everything  that 
he  did,  and,  therefore,  every  act  done  by  him 
during  the  trial  was  a  nullity,  and,  that  being 
disqualified  to  require  to  proceed  in  the  trial, 
he  is  disqualified  to  sign  the  bill  of  excep- 
tions. In  other  words,  he  adjudges  that  his 
acts  in  the  case  are  entirely  disconnected 
from  the  real  case  sought  to  be  presented  in 
the  main  bill  of  exertions  which  is  await- 
ing the  consideration  and  signature  of  Judge 
Johnson  of  the  city  court  of  Newton.  Just 
as  the  Judge  in  the  Strickland  C^ase  adjudged 
that  the  so-called  exceptions  pendente  lite 
had  no  connection  with  or  relevancy  to  the 
,  Issues  involved  in  that  case,  we  hold  in  this 
case  that  the  merits  of  the  exceptions,  and 
the  determination  of  the  question  as  to 
whether  all  that  was  done  by  the  Judge,  if 
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he  was  disqaailfiecl,  was  nugatory,  must  be 
determined  by  this  court,  as  well  as  the  ques- 
tion as  to  whether  or  not  the  Judge  was  dis- 
qualified. The  petitioner  for  mandamus  has 
the  right  to  have  this  court  pass  upon  tlie 
validity  and  effect  of  whatever  was  done  in 
connection  with  this  case  in  the  city  court  of 
Camilla ;  and  It  is  the  duty  of  the  judge,  if 
he  presided  at  all  in  the  matter  for  a  short 
time,  no  matter  at  what  stage  of  the  trial  to 
truly  Inform  this  court  as  to  what  occurred 
while  he  was  presiding,  and  by  his  certificate 
verify  such  statements  as  to  what  actually 
transpired  as  are  true.  If  the  judge  Is  dis- 
qualified in  the  case,  he  would  perhaps  be  dis- 
qualified from  even  calling  the  case  upon  the 
docket  for  any  other  purpose  than  to  call 
attention  to  the  case  In  order  that  proper 
st^s  might  be  taken  to  provide  a  judge  quali- 
fied to  preside  therein.  It  is  Inconceivable 
that.  If  the  judge  being  disqualified  in  the 
case  should  merely  sound  it  upon  the  docket 
in  its  order,  either  party  would  take  excep- 
tion thereto.  3ut,  If  such  were  the  case,  It 
would  clearly  be  the  duty  of  the  judge  to 
certify  the  bill  of  exceptions,  properly  assign- 
ing error  upon  his  act,  although  the  exception 
might  be  absurdly  without  merit  The  legal 
merit  of  the  exception  would  have  to  be  de- 
termined by  the  reviewing  court  upon  a  con- 
sideration of  the  writ  of  error;  and.  If  the 
trial  judge  could  In  his  discretion  decline  to 
grant  the  writ  of  error  because  in  his  judg- 
ment there  was  nothing  to  review,  he  could 
preclude  the  complaining  party  from  testing 
perhaps  the  only  issue  in  the  case,  if  he  were 
satisfied  that  the  losing  parties'  contention 
as  to  that  issue  was  wholly  without  merit. 
We  do  not  pretend  to  say  that  our  learned 
Brother  of  the  trial  bench  may  not  be  cor- 
rect in  his  assumption  that  all  of  his  acts 
were  nugatory.  We  cannot  at  this  time  pass 
npon  the  question.  Whether  the  proceedings 
which  the  petitioner  for  mandamus  seeks  to 
have  reviewed  by  the  bill  of  exceptions  pen- 
dente lite  were  harmful  and  erroneous,  or 
void  and  immaterial,  will  no  doubt  depend  in 
some  measure  upon  the  merit'  of  the  excep- 
tions contained  In  the  main  bill  of  excep- 
tions, which  will  no  doubt  assign  error  upon 
the  exceptions  pendente  lite  which  should 
have  been  certified.  Upon  this  application 
for  mandamus,  the  real  merits  of  the  bill  of 
exceptions  sought  to  be  certified  cannot  be 
considered;  and  this  because  they  have  not 
been  certified  to  be  true  by  the  judge  who 
presided  in  the  case,  and  a  petitioner  has  the 
right  to  have  the  merit  or  demerit  of  his  ex- 
ceptions passed  upon  by  this  court,  and  for 
that  reason  the  judge  who  presided  should 
certify  the  bill  of  exceptions.  The  rulings  in 
Pitts  V.  Hall,  60  Ga.  390,  and  Dotterer  v. 
Harden,  88  Ga.  145,  13  S.  B.  071,  in  which 
the  Supreme  Court  looked  to  the  merits  of 
the  proposed  bill  of  exceptions  in  determin- 
ing whether  the  mandamus  should  be  made 


absolute,  were  expressly  overruled  in  the  case 
of  Taylor  v.  Reese,  108  Ga.  379,  33  S.  B.  917, 
and  the  ruling  in  the  Taylor  Case  was  re- 
aflarmed  in  Sears  v.  Candler,  112  Ga.  381,  37 
S.  E.  442.  And  there  is  no  question  that 
under  the  later  rulings  the  judge  will  be  re- 
quired to  sign  and  certify  the  bill  of  excep- 
tions. Irrespective  of  its  merits.  If  It  is  true 
and  no  sufiScient  reason  for  not  signing  the 
certificate  and  the  bill  of  exceptions  Is  as- 
signed. 

As  we  stated  above,  there  are  three  excep- 
tions to  the  general  rule  that  this  court  will 
not  consider  the  merits  of  the  bill  of  exception 
upon  the  application  for  mandamus.  One  is 
where  an  extraordinary  motion  for  new  trial 
has  been  made.  Another  is  where  all  of  the 
points  made  in  the  bill  of  exceptions  have 
been  passed  upon  by  the  appellate  court,  or 
where  the  bill  of  exceptions  is  so  defective 
in  form  as  to  necessitate  a  dismissal  of  the 
writ  of  error,  should  it  be  certified.  And  the 
third  is  In  that  class  of  cases  in  which  the 
reviewing  court  is  without  jurisdiction.  In 
the  latter  case,  of  course,  a  dismissal  neces- 
sarily results.  As  the  bill  of  exceptions  ex- 
hibited by  the  petitioner  in  the  present  in- 
stance falls  within  none  of  the  above  excep- 
tions, we  are  constrained  without  any  consid- 
eration of  the  merits  of  the  bill  of  exceptions 
which  the  judge  declined  to  certify  to  require 
that  the  judge  sign  and  certify  It  as  pro- 
vided by  law.  It  Is  therefore  ordered  that  a 
mandamus  absolute  issue  in  the  terms  of  the 
law,  requiring  the  respondent  to  certify  the 
bill  of  exceptions  presented. 

Mandamus  made  absolute. 


(7  Ga.  App.  486) 

DEXTER  BANKING  CO.  v.  McCOOK. 

(No.  1,912.) 

(Court  of  Appeals  of  Georgia.     Feb.  22,  1910.) 

(8yllabu8  hy  the  Court,) 

1.  Tbial  (§  192*)  —  Instructions  —  Assump- 
tions OF  Fact. 

Where  a  fact  is  established  by  the  undis- 
puted evidence,  it  is  not  error  for  the  judge  in 
his  charge  to  assume  or  intimate  that  the  fact 
has  been  proved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  432-4ni;    Dec  Dig.  §  192.*] 

2.  Appeal  and   ESbbob  (5   1005*)— Review— 
Questions  op  Fact. 

The  sole  question  in  the  case  is  one  of  fact, 
as  to  which  the  verdict  of  the  jury  is  final. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  3860-3876,  3948-3950; 
Dec.  Dig.  §  1005.*] 

Error  from  City  Court  of  Dublin;  B.  W. 
Jordan,  Judge. 

Action  by  the  Dexter  Banking  Company 
against  Cardell  Bros,  and  A.  McCook.  Judg- 
ment for  defendant  McCook,  and  plaintilT 
brings  error.    Affirmed. 

W.  C.  Davis,  for  plaintiff  in  error.  Jas. 
B.  Sanders,  for  defendant  In  error. 


*F<>r  oth«r  cases  see  same  topic  and  section  NUMBER  in  Dec.  4k  Am.  Digs.  1907  to  date,  ft  Reporter  Xndexei 
67  S.B.-6 
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RUSSELL,  J.  The  Dexter  Banking  Com- 
pany Instituted  suit  on  a  promissory  note 
signed  by  Cardell  Bros,  and  McCook  as  ap- 
parent joint  makers.  McCook  pleaded  tbat 
he  was  surety  only,  and  tbat  be  had  been 
released  by  the  bank.  There  Is  no  dispute 
In  the  evidence  as  to  the  fact  of  suretyship ; 
the  controTersy  between  the  witnesses  being 
confined  to  the  single  question  as  to  whether 
or  not  the  bank  had  released  the  surety.  As 
to  this  there  was  evidence  pro  and  con.  The 
Jury  found  In  favor  of  the  surety. 

1.  Otber  than  the  general  grounds  of  the 
motion  for  a  new  trial,  the  sole  assignment 
of  error  is  that  the  Judge  erred  in  intimating 
to  the  jury  that  it  was  proved  by  the  evi- 
dence that  McCook  was  surety  only.  It  was 
contended  that  this  was  an  Issuable  question, 
and  under  the  so-called  "dumb  act"  (Civ. 
Code  1895,  S  4334),  the  judge  should  have 
submitted  it  to  the  jury  without  any  Intima- 
tion one  way  or  the  other.  McCook  testified 
I>08ltively  that  he  was  surety  only,  and  this 
is  not  denied  by  a  single  witness  for  the 
bank  or  disputed  by  a  single  circumstance. 
Where  it  uncontradlctedly  appears  from  the 
evidence  that  a  particular  fact  is  established. 
It  is  not  error  for  the  judge  to  assume  or  in- 
timate that  the  fact  has  been  proved.  Shields 
V.  Ga.  By.  &  Elec.  Co.,  1  Ga.  App.  172,  57  S. 

E.  980;   Fitzgerald  Oil  Co.  v.  Farmers*  Sup- 
ply Co.,  3  Ga.  App.  217,  69  S.  B.  713. 

2.  The  controlling  question  in  the  case  is 
one  of  fact,  and  as  to  that  the  verdict  of  the 
jury,  approved  by  the  trial  judge,  is  finaL 

Judgment  affirmed. 

(7  Ga.  App.  448) 

BUFFOBD  V.  WILKINSON,  BOLTON  &  00. 

(No.  1,995.) 
(Court  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(Bylldbut  hy  the  Court,) 

Payment  (§  46*)— Application. 

The  provisions  of  section  3722  of  the  Civil 
Ck>de  of  1895  which  allow  a  creditor,  in  the  ab- 
sence of  a  direction  by  the  debtor,  to  apply  a 
payment  made  b^  the  latter  to  any  of  the  sev- 
eral demands  which  the  former  may  hold  against 
him,  are  applicable  (where  no  rights  of  third 
parties  will  be  affected),  even  though  the  pay- 
ment be  derived  from  the  proceeds  of  property 
upon  which  the  creditor  has  a  special  lien,  and 
be  applied  to  an  unsecured  indebtedness. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  §§  125,  126 ;  Dec  Dig.  §  46.*] 

Bussell,  J.,  dissenting. 

* 

Error  from  CJity  Court  of  Washington ;  W. 
D.  Tutt,  Judge. 
Action  by  Wilkinson,  Bolton  &  Co.  against 

F.  D.  BuflFord.     Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Bufford,  being  indebted  to  Wilkinson,  Bol- 
ton &  Co.  in  the  sum  of  $300  for  supplies  fur- 
nished him  in  the  year  1906»  and  desiring  to 
obtain  advances  with  which  to  make  his  crop 
in  1907,  gave  a  note  to  them  for  $900,  and, 


to  secure  the  pre-existing  debt  of  $3<X>  and  ad- 
vances to  be  made,  whicli  were  represented 
in  the  note,  executed  to  them  a  blU  of  sale, 
covering  his  crops  for  the  year  1907.  During 
the  season  of  1907  BuflFord  purchased  sup- 
plies from  Wilkinson,  Bolton  &  Ck).  until  his 
total  indebtedness  amounted  to  more  than 
$1,100.  As  his  crop  was  gathered  it  was  de- 
livered to  the  merchants,  and  by  them  sold 
and  the  proceeds  applied,  first,  to  the  pay- 
ment of  the  open  account  not  included  in  the 
note  secured  by  the  bill  of  sale,  and  the  re- 
mainder was  credited  upon  the  note.  The 
Judge  charged  the  Jury,  in  terms  of  section 
3722  of  the  Civil  Code  of  1896,  that  **when 
a  payment  is  made  by  a  debtor  to  a  creditor 
holding  several  demands  against  him  the 
debtor  has  the  right  to  direct  the  claim  to 
which  it  shall  be  appropriated.  If  he  fails 
to  do  BO,  the  creditor  has  the  right  to  appro- 
priate at  his  election."  No  other  question 
was  submitted  by  the  court  to  the  Jury  than 
the  single  issue  as  to  whether  the  debtor  had 
given  the  creditor  direction. as  to  the  appro- 
priation of  the  payments  made  by  him.  In 
additl<m  to  the  section  of  the  Code  quoted 
^bove,  the  judge  charged  the  Jury  as  follows: 
*'If  yon  believe  from  the  evidence  that  the 
defendant  did  not  direct  the  plalntiflfls  to  ap- 
ply the  payments  made  by  him  to  any  par- 
ticular claim,  then  the  plaintlflFs  would  have 
the  right  to  apply  them  as  they  saw  fit;  or 
if  you  believe  from  the  evidence  that  the  de- 
fendant, with  full  knowledge  of  the  fact  that 
such  payments  had  been  applied  to  a  par- 
ticular debt,  acquiesced  therein,  then  eadti  ap- 
plication of  these  payments  would  be  binding 
on  the  defendant" 

F.  H.  Colley  and  I.  T.  Irvin,  Jr.,  for 
plaintiflT  in  error.  J.  M.  Pltner,  for  defend- 
ant in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  When  the  rights  and  equities  of  third 
persons  are  invcrived,  there  may  be  reason 
why  a-  creditor  holding  several  demands 
against  his  debtor,  some  secured  and  some 
unsecured,  shall  not  take  the  proceeds  of 
property  on  which  he  has  a  lien  and  apply 
them  to  unsecured  indebtedness.  The  debtor, 
of  course,  in  the  absence  of  such  outstanding 
equities,  can  always  direct  that  the  payment 
be  applied  to  the  secured  rather  than  to  the 
unsecured  claim.  If  he  falls  to  give  any 
direction,  there  is  an  implicaiion  that  he  In- 
tends that  the  creditor  should  use  his  own 
discretion  and  choice  as  to  where  he  will 
apply  the  payment  If  the  property  is  worth 
more  than  the  secured  debt,  and  the  debtor 
wishes  to  pay  oflT  the  lien,  in  order  to  release 
it  he  should  direct  the  payment  to  be  made 
upon  the  secured  Indebtedness.  If  the  prop- 
erty is  worth  less  than  the  amount  of  the 
lien,  and  he  gives  no  direction  as  to  the  ap- 
plication of  payment  derived  from  the  pro- 
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ceedfl  of  tbe  property,  be  Is  not  hurt  in  any 
way  If  the  creditor  applies  It  to  a  nonsecured 
claim,  for  the  creditor  thereby,  pro  tanto, 
diminislies  the  security  and  renders  his  debt 
Dnsecured  to  the  extent  that  there  has  been 
a  subtraction  of  the  property  on  which  he 
beld  the  lien.  Certainly,  where  the  debtor 
acquiesces  in  the  appropriation,  it  is  proper 
for  the  court  to  recognize  the  creditor's  right 
to  apply  the  payment  to  the  unsecured  rather 
than  to  the  secured  Indebtedness.  The  case 
is  controlled  by  Coxwell  t.  De  Vaugbn,  55 
Ga.  643. 

It  is  our  opinion,  therefore^  that  the  Judg* 
ment  should  be  affirmed. 

RUSSELL^  J.,  dissents. 


17  Oa.  Aw*  4SS) 

McWHORTBR  &  ARMOR  ▼.  MOORB. 

(No.  1,945.) 

(Coart  of  Appeals  of  Georgia.     Feb.  22,  1910.) 

{Syllabus  hv  the  Court.) 

Replevin  (§  8*)— Tboveb— When  Libs. 

The  owner  of  two  bales  of  cotton  deposited 
them  in  a  warehouse  and  received  therefor  the 
usual  warehouse  receipt.  The  bailor  afterwards 
sold  the  cotton  to  a  third  person,  and  transfer- 
red to  him  by  indorsement  the  warehouse  re- 
ceipt, and  then  returned  to  the  warehouse  and 
obtained  the  cotton  by  falsely  representing  that 
he  had  lost  the  receipt.  Subsequently  the  hold' 
er  of  the  warehouse  receipt  presented  it  at  the 
warehouse,  and  on  demand  the  warehouseman 
paid  him  for  the  cotton.  Held,  the  warehouse- 
man could  recover  the  cotton  from  the  original 
bailor  in  trover. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec  Dig.  §  a*] 

Error  from  Superior  Court,  Greene  Ck>un- 
ty;  D.  W.  Meadow,  Judge. 

Action  by  McWhorter  &  Armor  against  P. 
G.  Moore.  Judgmoit  for  defendant,  and 
plaintiffs  brings  error.    Reversed. 

Jas.  Davison,  for  plalntilfs  in  error.  Park 
ft  Park,  for  defendant  in  error. 

RUSSELL,  J.  The  petition  as  amended  al- 
leged that  the  defendant,  P.  G.  Moore,  deliv- 
ered to  the  plaintiffs,  McWhorter  &  Armor, 
two  bales  of  cotton  for  storage  in  their  ware- 
twuse,  and  that  the  plaintiffs  issued  to  him 
the  usual  warehouse  receipt  therefor.  Sever- 
al months  afterwards  the  defendant  returned 
to  the  warehouse  and  falsely  represented  that 
he  had  lost  the  receipt,  and  demanded  the 
cotton.  Acting  on  the  representation  that  the 
defendant  had  lost  the  receipt,  the  plaintiffs 
delivered  to  him  the  cotton.  Between  the 
time  the  cotton  was  baled  and  the  time  it  was 
redeliverable  to  the  bailor,  he  had  sold  the 
cotton  to  one  Perdue,  and  had  transferred  to 
him  by  indorsement  tbe  warehouse  receipt. 
At  the  time  of  the  delivery  of  the  cotton  to 
the  defendant  on  his  false  representation,  the 
plaintifrs  had  no  knowledge  or  notice  of  the 


transfer  of  the  receipt  to  Perdue.  Subse- 
quently Perdue  presented  the  receipt  duly  in- 
dorsed by  the  defendant;  and  the  plhintiffs 
thereupon  paid  him  for  the  cotton  and  took 
up  the  receipt.  The  plaintiffs  demanded  the 
cotton  of  the  defendant,  and  the  demand  was 
refused.  The  defendant  filed  a  general  de- 
murrer to  the  petition  on  the  ground  that  no 
cause  of  action  in  trover  is  set  out,  and  the 
trial  court  sustained  the  demurrer.  The 
plaintiffs  complain  of  this  judgment. 

The  transfer  of  the  warehouse  receipt  un- 
der the  circumstances  operated  to  vest  the 
title  to  the  cotton  in  the  transferee,  and  after 
that  time  .the  transferror  had  no  interest  in 
the  cotton.  Livingston  v.  Anderson,  2  Ga. 
App.  274,  58  S.  E.  505.  At  the  time  he  false- 
ly represented  that  he  had  lost  the  receipt, 
and  thus  obtained  possession  of  the  cotton,  he 
had  neither  interest  in  or  right  oj^  possession 
thereto.  -As  between  him  and  the  warehouse- 
man the  latter  had  the  right  of  possession, 
and  could  have  maintained  trover.  Civ.  Ck>de 
1895,  SS  2895,  8886 ;  Bank  of  Sparta  v.  Butts, 
4  Ga.  App.'  308,  61  S.  B.  298.  The  mere  cir- 
cumstance that  thereafter  the  warehouseman 
had  paid  the  true  owner  for  the  cotton  and 
had  taken  up  the  receipt  did  not  defeat  this 
cause  of  action  in  trover,  but,  on  the  other 
hand,  vested  in  the  warehouseman  the  title 
to  the  cotton.  At  the  time  of  the  suit,  there- 
fore, the  warehouseman  had  both  the  title 
and  the  right  of  possession  to  the  cotton,  and 
plainly  could  recover  it  in  trover  from  one 
who  had  no  title  and  who  had  obtained  pos- 
session by  fraud. 

Judgment  reversed. 


(7  Ga.  App.  461) 
BUCHAN  V.  LUPO.    (No.  2,20a) 
(Court  of  Appeals  of  Georgia.    Peb.  22,  1910.) 

(8vUahu9  hy  the  Court.) 
Gebtiobabi  (§  70*)-— Proceedings  and  Detdi- 

MINATION— WBIT  OF  EBBOB. 

There  being  *'no  error  of  law  which  must 
finally  srovern  the  case,*'  and  no  question  of  law 
Involvea  which  would  have  required  the  rendi- 
tion of  final  judgment,  the  judgment  of  the  su- 
perior court,  sustaining  the  certiorari  and  re- 
manding the  case  for  a  second  trial,  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  S  206 ;  Dec  Dig.  i  TO.*] 

Error  from  Superior  Court,  Pulaski  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  between  J.  R.  Buchan  and  B.  N. 
Lupo.  From  a  judgment  of  the  superior 
court,  sustaining  a  certiorari  and  remand- 
ing the  case  for  a  second  trial,  Buchan  brings 
error.    Affirmed. 

Herbert  Lu  Grice,  for  plalntiif  in  error.  H. 
EL  Coates,  for  defendant  in  error. 

HILL,  (X  J.    Judgment  affirmed. 


«Por  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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(7  Oa.  App.  445) 

MAYOR,  ETC.,  OF  CORDELE  v.  WILLIAMS. 

WILLIAMS  V.  MAYOR,  ETC.,  OF  CORDELE. 
(Nog.  2.091,  2,092.) 

(Court  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(8yUahu9  hy  the  Court,) 

1.  New  Tbial  (§  18*)— Motion  to  Dismiss— 
Demubbebs. 

A  motion  to  dismiss  plaintiffs  petition  be- 
cause it  "fails  to  set  up  a  cause  of  action"  is  in 
effect  a  demurrer;  and  the  refusal  to  sustain 
the  motion  is  not  a  ground  for  a  new  trial,  but 
should  be  directly  excepted  to. 

[EM.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  S  18.*] 

2.  Appeal  and  Ebbob  (§  966*)— Review— Re- 
fusal OF  Continuance. 

The  refusal  of  the  court  to  continue  a  case 
because  of  alleged  surprise  caused  by  the  al- 
lowance of  an  amendment  is  not  cause  for  rever^ 
sal,  unless  it  be  a  clear  abuse  of  discretion.  No 
abuse  of  discretion  appears  here.  G.,  F.  &  A. 
Ry.  Co.  T.  Sasser,  4  Ga.  App.  276,  61  S.  E. 
505  (2). 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  8837 ;   Dec.  Dig.  |  966.*] 

3.  Appeal  and  Ebbob  (§  588*)  —  Review  — 
Bbief  of  Evidence— Necessitt.  ' 

The  other  assignments  of  error  depend  up- 
on a  consideration  of  the  evidence,  and  there 
being  no  proper  brief  of  the  evidence,  but  a  copy 
of  the  stenographic  report,  containing  much  im- 
material matter,  they  will  not  be  considered  bv 
this  court.  Civ.  Code  1896,  f  5488 ;  Albany  & 
Northern  Ry.  Co.  v.  Wheeler,  6  Ga.  App.  270, 
64  S.  E.  1114. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2609;   Dec.  Dig.  f  588.*] 

Error  from  City  Court  of  Cordele;  E.  F. 
Strozler,  Judge. 

Action  by  H.  J.  Williams  against  the  May- 
or, etc.,  of  Cordele.  Judgment  for  plaintiff, 
and  defendant  brin^  error,  and  plaintiff  as- 
signs cross-error.  Judgment  affirmed  on  main 
bill  of  exceptions,  and  cross-bill  of  exceptions 
dismissed. 

O.  T.  Gower  and  Crum  &  Jones,  for  plain- 
tiff in  error.  J.  T.  Hill,  for  defendant  in  er- 
ror. 

HILL,  C.  J.  Judgment  affirmed  on  main 
bill  of  exceptions;  cross-bill  of  exceptions 
dismissed. 


(7  Ga.  App.  462) 
MELTON  V.  HICKS,  Sheriff.    (No.  2,200.) 

(Court  of  Appeals  of  G^igia.     Feb.  22,  1910.) 

(Syllabus  by  the  Court,) 

1.  Sheriffs  and  Constables  (§  125*)— Rule 
AoAiNST  Sheriff— Tea  VERSE  of  Answer. 
It  is  expressly  ruled  by  this  court  in  Brant- 
lej  y.  Southerland,  1  Ga.  App.  804,  57  S.  E. 
9o0,  that  a  traverse  of  the  answer  of  the  shei> 
iff  in  response  to  a  rule  for  alleged  breach  of 
duty  can  be  filed,  In  the  absence  of  lacheSjCit 
any  time  before  the  case  is  called  for  trial.  The 
facts  in  this  case  exonerate  the  plaintiff  from 
any  laches  in  filing  his  traverse  to  the  sheriff's 
answer  to  the  rule. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  fi  125.*] 


2.  Sheriffs  and  Constables  (|  125*)— Rule 
Against  Sheriff— Traverse  of  Answer. 

This  court  knows  of  no  law  requiring  the 
plaintiff  to  swear  to  his  traverse  of  the  answer 
of  a  sheriff,  ruled  for  breach  of  duty.  Even  if 
required  to  do  so,  the  failure  would  be  an 
amendable  defect.    Civ.  Code  1895,  $  5122.    ' 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  §  125.*] 

3.  Review  on  Appeal. 

The  judgment  of  the  trial  court  in  sustain- 
ing the  motion  to  dismiss  the  traverse  and  in 
dismissing  the  rule  against  the  sheriff  is  re- 
versed. 

Error  from  CUty  Court  of  Oglethorpe;  B. 
F.  Strozier,  Judge. 

Application  of  W.  B.  Melton  for  a  role 
against  D.  M.  Hicks,  Sheriff.  From  an  order 
discharging  the  rule,  petitioner  brings  error. 
Reversed. 

Hixon  &  Greer  and  Jnle  Felton,  for  plain- 
tiff in  error.  Jere  M.  Moore,  for  defendant 
in  error. 

HILL,  C.  J.    Reversed. 


07  Qa.  App.  463) 
PERKINS  et  al.  v.  BOUYER.    (No.  2.215.) 
(Court  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(Syllabus  by  the  Court,) 

Nonsuit  Erroneous. 

The  allegations  of  the  petition  were  sub- 
stantially proved  as  laid,  and  the  judgment  of 
nonsuit  was  erroneous. 

Error  from  City  Ck>urt  of  Fitzgerald;  O.  H. 
Eilkins,  Judge  pro  hac. 

Action  between  E.  C.  Perkins  and  others 
and  L.  L.  Bouyer.  From  the  judgment,  Per- 
kins and  others  bring  error.    Reversed. 

Haygood  &  Cutts,  for  plaintiffs  in  error. 
A.  J.  McDonald  and  Jesse  Grantham,  for  de- 
fendant in  error. 

h!1lL,  C.  J.    Judgment  reversed. 


a  Qa.  App.  4SD) 

SOUTHERN  RY.  CO.  v.  NAILON, 
(No.  1,748.) 

(Court  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(Syllabus  by  the  Court.) 

Carriers  (S  185*)— Action  for  Loss  or  G000& 
— BuRUEN  OF  PROOF— Receipt  of  Goods  by 
Carrier. 

It  appearing  from  testimony  to  which  no 
objection  was  offered  that  the  articles  for  the 
loss  of  which  the  action  was  brought  were  a 
part  of  a  single  shipment  delivered  by  the  plain* 
tiff  to  a  railroad  in  another  state,  which  phys- 
ically  connects  with  the  tracks  of  the  defendant 
company,  and  it  further  appearing  that  a  por- 
tion of  the  shipment  was  delivered  at  destina- 
tion by  the  defendant  as  the  laat  connecting  car- 
rier, the  evidence  was  sufficient  to  authorise  the 
inference  that  the  defendant  received  the  entire 
shipment,  and  to  cast  upon  it  the  burden  of 
showing  that  it  had  in  fact  never  received,  or 
had  not  received  in  good  order,  the  portion  of 
the  shipment  for  the  nondelivery  of  which  the 
plaintiff  sought  to  hold  the  defendant  liable.    In 
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the  ab«ence  of  any  evidence  rebutting  the  pre- 
snmptioii  arising  from  the  carrier's  delivery  of 
only  a  portion  of  the  single  shipment,  the  jury 
were  authorized  to  find  for  the  plaintiff,  as 
against  the  last  connecting  carrier,  the  proved 
▼alne  of  that  portion  of  the  same  shipment 
which  was  not  delivered. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  S  837 ;   Dec.  Dig.  S  185.*] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  S.  D.  Nailon  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    AfiArmed. 

J.  M.  Rudolph  and  Maddox,  McCamy  & 
Shumate,  for  plalntilf  In  error.  M.  O.  Tar- 
▼er,  for  defendant  in  error. 

RUSSELL,  J*     Nailon  sued  the  Southern 
Railway  Company  for  |55.75,  as  the  value  of 
one  lK>x  of  goods  alleged  to  have  been  ship- 
ped from  Snyder,  Okl.,  to  Dalton,  Ga.    The 
plaintiff,  who  was  the  only  vritness,  testified 
tbat  he  delivered  four  boxes  of  household 
goods  to  a  railroad  at  Snyder,  Okl.,  and  that 
only  three  of  the  boxes  were  delivered  to  him 
by  the  Southern  Railway  Company  at  Dal- 
ton, Ga.,  and,  while  he  was  unable  to  say 
what  railroad  he  delivered  the  goods  to  in 
Oklahoma,  he  testified  that  it  was  the  one 
^s'blch  issued  the  bill  of  lading  to  him.     It 
furthermore  appears  from   the  record  that 
tlie  'plaintiff  tendered  in  evidence  bill   of 
lading  by  St  Louis  &  San  Francisco  Rail- 
road   Company    to    8.   D.    Nailon,    and   the 
freight  bill  Issued  by  R.  C.^Craig,  agent  of  the 
Southern  Railroad,  at  Dalton,  Ga."    And  the 
bill  of  lading  issued  by  the  St  Louis  &  San 
Francisco  Railroad  Company  to  the  plaintiff, 
&8  it  appears  in  the  record,  covers  a  shipment 
or  three  boxes  of  household  goods  and  one 
c&n  of  lard.     While  this  paper  is  not  prop- 
erly incorporated  in  the  brief  of  evidence,  its 
contents  are  sufiaclently  shown  by  evidence 
not  objected  to  on  the  trial.    The  bill  of  lad- 
ing  need  not  have  been  introduced  by  the 
plaintiff.    Central  Railroad  Co.  v.  Bayer,  91 
Ga.  115,  16  8.  B.  953.     The  fact  that  the 
Southern  Railway  Company  delivered  to  the 
plaintiff  at  Dalton  two  of  the  boxes  of  goods 
described  in  the  bill  of  lading  raises  a  pre- 
samption  that  it  received  the  entire  shipment 
included  in  the  bill  of  lading.    Furthermore, 
tbe   acceptance    by    the    Southern    Railway 
Company  of  the  extra  ^freight  charges  upon 
tbe  entire  shipment  is  a  quasi  admission  that 
it  received  the  entire  shipment  of  goods  from 
its  connecting  carrier.     And  acceptance  for 
stiipment   raises   tbe  presumption   that   the 
goo6s  were  received  In  good  order.    Central 
Railroad  v.  Bayer,  supra.    It  is  true  that  a 
abipper  must  in  some  way  show  that  the  car- 
rier has  either  actually  or  constructively  re- 
ceived the  shipment  before  he  can  hold  the 
carrier  liable  for  failure  to  deliver  it;    but 
tbis  fact  as  any  other,  may  be  satisfactorily 


established  by  circumstantial  evidence,  as 
well  as  by  direct  proof. 

This  action  was  predicated  on  section  2298 
of  the  Qivil  Code  of  1895,  and  the  evidence 
in  the  court  below  was  sufficient  to  authorize 
the  verdict,  because  of  the  fact  that  the 
shipment  was  shown  to  have  been  an  entity 
(the  plaintiff  so  testifying  without  objection) ; 
and  the  Jury  were  authorized  to  infer,  from 
the  fact  that  the  Southern  Railway  Company 
(as  the  last  connecting  carrier)  was  in  pos- 
session of  a  portion  of  this  single  shipment, 
that  it  had  received  the  entire  shipment.  The 
inference  arising  from  possession,  and  from 
the  ability  of  the  defendant  to  deliver  two 
of  the  boxes  and  the  can  of  lard,  authorized 
the  presumption  that  it  had  also  received 
from  its  connecting  carrier  the  third  box, 
which  was  the  subject-matter  of  this  suit. 
Of  course,  this  presumption  can  be  rebutted. 
But,  as  the  main  purpose  of  section  2298,  su- 
pra. Is  to  require  the  carrier  to  trace  the 
goods,  instead  of  requiring  the  shipper  to  do 
so  (Forrester  v.  Georgia  Railroad  Company, 
92  Ga.  699,  19  S.  EL  811),  when  the  defendant 
failed  to  show  that  it  had  not  received  the 
missing  box,  it  was  left  without  a  defense, 
because  it  failed  to  carry  the  burden  which 
had  been  shifted  to  it  The  case  of  Ohlen 
V.  A.  &  W.  P.  R.  Co.,  2  Ga.  App.  324,  58  S. 
B.  511  ia  in  point,  although  the  suit  in  that 
case  was  not  based  on  section  2298.  From 
what  has  been  said,  it  will  be  seen  that  the 
Judge  did  not  err  in  the  charges  of  which 
complaint  was  made. 

Judgment  affirmed. 

(7  Ga.  App.  461) 
PICKARD  V.  BRIDGES.     (No.  2,223.) 
(Court  of  Appeals  of  Georgia.     Feb.  22,  1910.) 

(Syllabus  by  the  Court.) 

Malicious  Prosecution  (§  51*)— Sufpioibn- 

CT  of  Petition. 

A  petition  to  recover  damages  for  malicious 
prosecution  alleged  that  the  plaintiff  was  ar- 
rested on  a  warrant  sworn  out  by  the  defend- 
ant, charging  him  with  the  offense  of  cheating 
and  swindling,  and  that  he  was  arrested  and 
taken  before  a  magistrate,  who,  after  an  investi- 
gation, dismissed  the  warrant  and  dischai^ed 
him.  By  amendment  it  was  further  alleged  that 
since  the  dismissal  of  the  warrant  and  the  dis- 
charge of  the  plaintiff,  and  before  the  filing  of 
the  suit  for  malicious  prosecution,  a  term  of 
the  superior  court  of  the  county,  with  a  grand 
jury  impaneled,  had  convened  and  adjourned 
without  any  further  prosecution  of  the  criminal 
charge.  Held^  these  allegations  were  sufficient 
to  show  that  the  prosecution  had  ended  before 
the  filing  of  the  suit  for  damages,  and,  when 
proved  as  laid,  it  was  error  to  grant  a  nonsuit 
on  the  ground  that  tbe  evidence  failed  to  show 
that  the  prosecution  was  ended  before  the  suit 
for  malicious  prosecution  was  commenced. 
Hartshorn  v.  Smith,  104  Ga.  237,  30  S.  R  666  : 
Page  V.  Citizens'  Banking  Co.,  Ill  Ga.  85.  36 
S.  E.  418,  51  L.  IL  A.  463,  78  Am.  St.  Rep. 
144;    Woodruff  v.  Woodruff,  22  Ga.  237. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  H  98,  99;  Dec  Dig.  f 
51.*] 
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Error  from  City  Court  of  Oglethorpe;  R< 
L.  Greer,  Judge. 

Action  by  B.  W.  PIckard  against  R.  L. 
Bridges.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Reversed. 

Jere  M.  Moore,  for  plaintiff  In  error.  Hlx- 
on  &  Greer,  for  defendant  In  error. 

HILL,  (X  J.    Judgment  reversed. 


(7  Ga.  App.  467) 

WILLIAMS  V.   STATE.     (No.  2,317.) 

(Court  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(Syllabus  by  the  Court.) 

Master  and  Servant  ({  67*)— Contract  foe 
Services— Fraudulent  Breach— Contract 
WITH  Cropper. 

The  evidence  for  the  state  showing  that 
there  was  a  novation  of  the  original  contract, 
which  was  not  complied  with  by  the  employer, 
and  it  further  appearing  that  there  was  a 
breach  of  the  contract  on  the  part  of  the  em- 
ployer, which  authorized  the  defendant  to  annul 
It,  €uid  the  evidence  further  failing  to  disclose 
that  the  prosecutor  had  sustained  any  loss,  the 
testimony  was  insufficient  to  authorize  the  con- 
viction of  the  defendant.  The  circumstances  oc- 
curring between  the  time  of  making  the  contract 
and  the  time  when  the  cropper  abandoned  his 
landlord's  work  rebut  the  inference  of  fraudu- 
lent intent. 

[Ekl.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  67.*] 

Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Dock  Williams  was  convicted  of  fraudu- 
lently procuring  advancements  on  a  contract 
for  services.  In  violation  of  Laws  1003,  p.  90, 
and  he  brings  error.    Reversed. 

M.  U.  Mooty,  for  plaintiff  In  error.  Henry 
Reeves,  Sol.,  for  the  State. 

RUSSELL,  J.  In  our  view  of  the  facts  of 
this  case  the  prosecution  savors  of  an  effort 
to  collect  a  debt  by  criminal  process,  and  to 
uphold  the  conviction  of  this  defendant  would 
be  to  give  an  effect  to  the  statute  which 
would  render  It  unconstitutional.  The  de- 
fendant made  a  contract  to  serve  the  prose- 
cutor as  a  cropper  during  the  year  1909.  It 
was  understood  and  agreed  that  the  em- 
ployer should  furnish  the  defendant  with  sup- 
plies while  he  was  making  the  crop.  The 
defendant  furnished  his  own  dwelling  house 
and  was  to  receive  for  his  hire  a  half  of  the 
crop  produced  by  his  labor.  The  advances 
were  to  be  repaid  In  the  fall.  According  to 
the  testimony  of  the  prosecutor,  no  definite 
time  was  fixed  when  the  service  was  to  begin, 
nor  any  time  designated  when  the  labor  upon 
the  crop  should  cease.  The  prosecutor  testi- 
fied that  the  defendant  was  to  work  and  to 
quit  working  according  to  his  direction.  It 
is  questionable,  therefore.  If  the  contract  was 
sufiiciently  definite,  in  point  of  Its  duration, 
to  authorize  a  prosecution  for  Its  violation. 
However,  we  do  not  rule  upon  this  point. 


Conceding  that  the  contract  was  suflldently 
definite  to  bring  it  within  the  provisions  of 
the  act  of  1903  (Acts  1903,  p.  90),  we  think 
that  the  conviction  of  the  defendant  was  un- 
authorized, and  a  new  trial  should  have  been 
granted  him,  upon  the  ground  that  the  pre- 
sumption arising  from  the  procurement  of 
the  advances  was  rebutted,  by  reason  of  the 
fact  that  the  evidence  showed  that  he  had 
a  good  cause  for  quitting  the  employment  of 
his  master. 

It  Is  clear  to  as  that  after  the  defendant's 
house  burned  down  there  was  a  novation  of 
the  contract  The  prosecutor  testified  that 
under  the  first  contract  the  defendant  was  to 
furnish  his  own  house.  After  the  house 
burned  down  his  landlord  agreed  to  furnLsh 
him  with  a  house.  This  was  a  novation  of 
the  original  contract,  which  reformed  It  at 
least  to  the  extent  of  ingrafting  upon  It  an 
agreement  that  the  landlord  should  fumlsb 
the  defendant  with  a  house.  It  appears  that 
the  prosecutor  violated  this  contract.  It 
also  appears,  from  the  evidence,  that,  though 
the  prosecutor  had  agreed  to  furnish  the 
cropper  with  necessary  supplies,  he  broke  the 
contract,  by  refusing  to  supply  the  defendant 
with  necessary  clothing.  The  prosecutor  hav- 
ing first  breached  the  contract,  the  defend- 
ant was  released  therefrom,  provided  that  he 
acquiesced  In  the  breach.  This  was  the  only 
thing  done  by  the  defendant.  He  acquiesced 
In  the  determination  reached  by  his  land- 
lord. 

Judgment  reversed. 


(7  Oa.  App.  4&4> 
CENTRAL  OF  GEORGIA  RT.  CO.  ▼. 
KBLLEY.    (No.  2,226.) 

(Court  of  Appeals  of  Georgia.     Feb.  22,  1910.) 

(Syllabus  by  the  Court,) 

1.  Landlobd  and  Tenant  (t  55*)— To  Rcal 
Pbopebty— Action  by  Ownbb  of  Land  in 
Possession  of  Tenant— Admissibility  of 
Evidence— Rental  Value  of  Land. 

^  While  the  owner  of  rented  premlsea  In  the 
possession  of  the  tenant  can  only  recover  dam- 
ages for  an  injury  to  the  freehold,  yet  evidence 
of  the  rental  value  of  the  land  is  admiRsible  a» 
illustrative  of  the  market  value  of  the  land  be- 
fore and  after  the  trespass. 

[Ed.  Note.— For  other  cases,  see  Landlord  auck 
Tenant,  Cent  Dig.  §§  13^-150;  Dec.  Dig.  S  or>.*> 

2.  Landlobd  and  Tenant  (§  55*)— To  Reai. 
Pbopebty— Action  by  Ownek  of  Land  in 
Possession  of  Tenant— Admissibility  of 
EviDENCS— Tenant's  Claim  of  Damages. 

In  a  suit  by  the  owner  of  rented  land  ta 
recover  damages  for  trespass,  testimony  that  the 
tenant  also  claimed  damages*'  to  his  posses- 
sion arising  out  of  the  same  trespass  is  irrele- 
vant and  immaterial.  The  same  trespass  mi.sht 
injure  both  the  freehold  of  the  owner  and  the 
interest  of  the  tenant  in  i^ossession,  but  the- 
damage  recoverable  by  each  Is  entirely  separate 
and  distinct.    Civ.  Code  1895,  9$  3876,  3877. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  130-150;  Dec.  Dig.  §  55.*J 
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3.  TBE8FA88  (|  51«)— To  Reai.  Pbopertt  — 
Permanent  Injubt  to  Fbeehold-— Appli- 
cation OF  Statute. 

This  being  a  suit  for  permanent  injury  to 
the  freehold,  section  38S4  of  the  Oiyil  Code  of 
1895  was  not  applicable. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Gent  Dig.  §  136 ;  Dec.  Dig.  S  51.*] 

4.  Evidence  Authorized  Verdiot. 

No  material  error  of  law  was  committed  in 
the  trial  of  the  case,  and  the  verdict  is  support- 
ed by  the  evidence. 

Error  from  City-Court  of  Polk  County ;  F. 
A.  Irwin,  Judge. 

Action  by  N.  A.  Kelley  against  the  Central 
of  Georgia  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Joel  Branham  and  John  K.  Davla,  for 
plaintiff  in  error.  Ttawick  &  Ault,  for  de- 
fendant in  error. 

HlUj,  O.  J.    Judgment  affirmed. 


(7  Ob.  App.  4SS} 

BISHOP  et  al.  v.  PEOPLE'S  BANK  OP 
CALHOUN.    (No.  1.779.) 

(Court  of  Appeals  of  Georgia.    Feb.  22»  1910.) 
(Svllahu9  Jkv  the  Court,) 

1.  PaBTNEBBHIP    (§    146*)--POWEBB    OF    Pabt- 

NEB  —  Execution  .  or  Firm  Note  Under 

Sbjx. 

One  partner  in  an  ordinary  conunercial 
partnership  has  authority  to  execute  a  promis- 
sory note  under  seal  binding  on  his  copartners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  242-255;    Deo.  Dig.  «  146.*] 

2.  Pabtnebship  (§  145*) — ^Lbnbino  Monet  to 
Pabtneb—Rioht  to  kecovbb  tbom  Fibm. 
If  a  person  lending  money  to  a  partner  for 
the  firm  has  l^nowledge  or  reasonable  ground  to 
suspect  that  it  is  intended  to  be  applied  to  oth- 
er purposes  than  the  business  of  the  firm,  he  can- 
not recover  the  money  from  the  partnership. 

(a)  The  mere  fact  that  a  partner  negotiating 
a  loan  on  behalf  of  his  partnership  had  previous- 
ly applied  to  the  same  person  for  a  loan  on  be- 
half of  a  corporation  in  which  he  was  interested 
IS  not  sufllcient  to  cause  the  lender  to  suspect 
that  the  money  borrowed  for  the  partnership 
would  be  used  in  the  business  of  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dea  Dig.  t  145.*] 

(Additional  Byttabu$  by  Editorial  Btaif,) 

S.  Pabtnebship  (§  218*)— Loan  op  Money  to 
Pabtneb  —  Application  to  Nonpabtneb- 
sHip  PuBPOSK— Notice— Questions  op  Law 
AND  Fact. 

Ordinarily  it  is  a  jury  question  as  to  what 
ia  sufficient  to  put  the  lender  of  money  to  a 
partner  on  notice  that  the  borrowing  partner 
intends  to  apply  It  to  a  nonpartnership  purpose ; 
but  where,  from  the  evidence,  there  is  no  room 
fnr  r<»nf«on8li1e  difference  of  opinion,  the  court 
may  determine  the  question. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
I>€C  Dig.  §  218.*1 

4.  Pabtnebship  (§  217*)- Loan  op  Monet  to 
Pahtneb— Action  to  Recover— Bubden  of 
Proof  —  Application  to  Nonpabtnebship 
Purpose. 

In  an  action  against  a  partnership  to  re- 
cover money  borrowed  by  a  partner,  the  burden 


of  proof  was  upon  a  member  of  the  firm  to  show 
that  the  money  borrowed  was  not  applied  to  the 
payment  of  the  partnership  indebtedness,  for 
which  he  was  bound. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  S  217.*] 

Error  from  City  Court  of  Dalton ;  Geo.  Q. 
Glenn,  Judge. 

Action  by  the  People's  Bank  of  'Calhoun 
against  L.  L.  Bishop  and  others.  Judgment 
for  plaintiff,  and  the  mentioned  defendant 
brings  error.    Affirmed. 

The  People's  Bank  of  Calhoun  instituted 
suit  against  the  Pendley  Lumber  Company, 
a  partnership  comx)osed  of  William  Pendley, 
Willis  Pendley,  and  L.  L.  Bishop,  on  a  prom- 
issory note  made  to  the  bank.  The  note  was 
signed  as  follows:  "Pendley  Lumber  (Com- 
pany, by  William  Pendley.  [Seal.]"  Bishop 
filed  a  defense,  admitting  that  he  was  a  mem- 
ber of  the  partnership,  that  the  note  was 
executed  by  the  partnership,  and  alleging 
that  the  note  was  not  binding  on  him,  for 
the  reason  that  the  money  which  was  the 
consideration  for  the  note  was  loaned  to 
Pendley  by  the  bank  with  the  knowledge,  or 
with  reasonable  ground  to  suspect,  that  it 
would  be  applied  to  other  purposes  than  the 
business  of  the  firm ;  also  that  Pendley  had 
no  authority  to  execute  a  note  under  seal. 
The  judge  directed  a  Terdid  in  favor  of  the 
bank,  and  Bishop  excepts. 

F.  E.  McCutchen  and  Maddox  &  Shumate, 
for  plaintiff  in  error.  C.  D.  McCutchen  and 
W.  B.  Mann,  for  defendant  In  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above),  l.  It  Is  contended  by  Bishop  that 
the  note  was  not  binding  on  him  for  the  rea- 
son that  it  was  under  seal,  and  one  partus 
has  no  authority  to  execute  a  note  under  seal 
BO  as  to  bind  the  other  partners  without  au- 
thority under  seal.  This  contention  has  been 
disposed  of  adversely  to  the  plaintiff  in  er- 
ror by  the  Supreme  Court  in  the  case  of 
Merchants'  &  Farmers*  Bank  v.  Johnson,  130 
Ga.  661,  61  S.  E>.  543,  17  L.  R.  A.  (N.  S.)  969. 

2.  One  question  In  the  case  is  whether  or 
not  the  bank  had  knowledge  or  reasonable 
ground  to  suspect  that  Pendley  would  apply 
the  money  borrowed  as  the  consideration 
for  the  note  to  a  nonpartnership  purpose. 
**A  person  lending  money  to  a  partner  for 
the  firm  is  not  abound  to  see  to  its  applica- 
tion; but  if  he  knows,  or  has  reasonable 
ground  to  suspect,  that  it  is  Intended  to  be 
applied  to  other  purposes  than  the  business 
of  the  firm,  he  cannot  recover  it  from  the 
I)artnership."    Civ.  Code  1895,  §  2654. 

It  is  contended  that  the  president  of  the 
bank,  through  whom  the  money  was  loaned, 
had  ''reasonable  ground  to  suspect"  that 
Pendley  intended  to  apply  the  money  toward 
the  payment  of  a  debt  of  the  Pendley  Brick 
Company,  a  corporation  entirely  distinct  from 
the  Pendley  Lumber  Company  in  whose  name 
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the  money  was  borrowed.  The  president  of 
the  bank,  and  Pendley,  who  acted  for  the 
partnership  In  negotiating  the  loan,  express- 
ly denied  that  there  was  anything  said  by 
either  party  as  to  the  purpose  to  which  the 
money  would  be  applied,  other  than  that  the 
money  was  being  borrowed  to  pay  a  debt 
owing  to  one  Hardwlck.  Bishop  was  not 
present  when  the  loan  was  made,  and  had 
nothing  whatever  to  do  with  the  transaction ; 
In  fact,  he  did  not,  until  some  time  after- 
wards, know  the  loan  had  been  negotiated. 
The  only  evidence  in  the  record  tending  to 
show  that  the  bank  had  notice  of  the  pur- 
pose to  which  the  money  would  be  applied 
is  an  admission  of  Slagel,  the  president  of 
the  bank.  Bishop  testified  that  he'  had  a  con- 
versation with  Slagel  some  time  after  the 
loan  was  made,  at  which  time  Slagel  admit- 
ted that  he  knew  the  money  would  be  used 
by  Pendley  for  the  payment  of  a  debt  of  the 
Pendley  Brick  Company.  *The  portion  of 
Bishop's  testimony  as  to  this  alleged  admis- 
sion is  as  follows:  "Mr.  Slagel  told  me  what 
passed  between  him  and  Mr.  Pendley,  when 
Pendley  came  wanting  to  borrow  the  money. 
He  said  that  Pendley  wanted  to  borrow  the 
money,  and  he  told  Pendley:  'If  you  want  it 
for  the  brick  company,  I  can't  let  you  have 
it  It  is  an  Incorporated  concern,  and  the 
bank  did  not  lend  to  an  Incorporated  con- 
cern— did  not  feel  safe.'  He  said,  then,  he 
wanted  it  for  the  Pendley  Lumber  Ck>mpany, 
and  he  asked  him  what  the  Pendley  Lumber 
Company  was,  and  he  told  him  it  was  his 
son  and  him  and  Bishop,  and  he  said.  That 
will  make  it  good,  and  I  will  let  the  Pendley 
Lumber  Company  have  it;'  and  he  thought 
it  would  be  good  because  I  was  one  of  the 
Pendley  Lumber  Company." 

It  is  contended  that  since  Pendley  applied 
for  a  loan  for  the  brick  company,. which  was 
refused,  and  then  applied  for  a  loan  for  the 
lumber  company,  the  bank  ought  to  have  sus- 
pected that  the  money  which  was  being  bor- 
rowed would  be  applied  to  the  same  purpose 
for  which  the  loan  was  asked  originally. 
We  do  not  agree  with  this  contention.  It  is 
true  tUat  ordinarily  it  Is  a  Jury  question 
as  to  what  circumstance  is  sufficient  to  put 
the  lender  of  money  on  notice  that  the  bor- 
rowing partner  intends  to  apply  it  to  a  non- 
par^nersUip  purpose;  but  where,  from  all 
the  evidence,  there  is  no  room  for  honest  or 
reasonable  dlfiTerence  of  opinion,  or  where 
reasonable  men  could  not  fairly  draw  but  one 
inference,  the  court  may  properly  direct  a 
verdict  In  order  to  charge  the  lender  with 
notice  that  the  borrowing  partner  Intends  to 
make  a  misappropriation  of  the  funds  bor- 
rowed, It  must  appear  that  there  was  some 
additional  circumstance  surrounding  the 
transaction  other  than  that  relied  on  in  the 
case  at  bar.  Furthermore,  the  defendant  did 
not  successfully  defend  against  the  note,  be- 
cause the  burden  was  upon  him  to  show  that 


the  proceeds  of  the  note  were  not  applied  to 
the  payment  of  partnership  Indebtedness  for 
which  he  was  bound. 
Judgment  affirmed. 


(7  Qa.  App.  464) 
HANJARAS  et  al.  ▼.  KILPATRICK. 
(No.  2.259.) 

(Court  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(8yllahu9  hy  the  Court,) 

1.  Appeal  and  Ebrob  ($  76*)— Dbcisions  Rc- 
viEWABLE— Finality  of  Determination. 

The  motion  to  dismiss  the  writ  of  error  is 
not  well  taken.  Where  the  decision  or  judgment 
complained  of,  if  It  had  been  rendered  as  claim- 
ed by  the  plaintiff  in  error,  would  have  been  a 
final  disposition  of  the  case,  a  writ  of  error  will 
lie,  although  the  case  might  not  have  been  dis- 
posed of  in  the  trial  court.  Civ.  Code  1895,  § 
5526. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  426-443 ;  Dec.  Dig.  f  76w*) 

2.  Justices  of  the  Peace  ($  44*)-^urisdio- 
TioN  — Action  on  Fobthoominq  Bond  — 
Ahount  in  Contbovebst. 

In  an  action  brought  to  recover  damage* 
arising  upon  a  breach  of  a  forthcoming  bond,  it 
is  the  amount  claimed  to  be  due,  ana  not  the 
amount  stated  in  the  forthcoming  bond,  which 
determines  whether  the  justice's  court  has  juris- 
diction. In  a  case  where  the  damages  claimed 
to  be  due  by  the  breach  of  the  forthcoming  bond 
are  less  than  $100,  the  justice's  court  has  juris- 
diction, although  the  penalty  fixed  in  the  bond 
may  exceed  |100. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  161 ;    Dec.  Dig.  t  44.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Action  by  J.  T.  Kilpatrlek,  for  use,  etc^ 
against  James  Hanjaras  and  others.  A  mo- 
tion in  the  superior  court  to  dismiss  the  ai>- 
peal  from  a  justice's  judgment  was  denied* 
and  defendants  bring  error.     Affirmed. 

A.  E.  Wilson,  for  plaintiffs  In  error.  Wal- 
ter A.  Sims,  for  defendant  in  error. 

RUSSELL,  J.  This  was  a  suit  in  a  Jus- 
tice's court  to  recover  damages  for  a  breach 
of  the  forthcoming  bond.  The  case  was  ap- 
pealed to  the  superior  court,  and  a  motion 
was  made  there  to  dismiss  the  suit  upon  the 
ground  that  the  original  summons  and  bond 
upon  which  the  suit  was  predicated  showed 
upon  Its  face  that  the  justice's  court  from 
which  the  same  emanated  had  no  jurisdic- 
tion. The  judge  of  the  superior  court  over- 
ruled this  motion,  and  a  direct  bill  of  ex- 
ceptions was  sued  out  It  does  not  appear 
whether  the  case  has  been  finally  disposed  of 
in  the  superior  court 

1.  The  motion  to  dismiss  the  writ  of  er- 
ror Is  not  well  taken.  By  the  terms  of  Civ. 
Code  1895,  S  5526,  a  special  exception  is 
made  as  to  those  rulings  of  the  trial  court 
upon  motions  which  would  have  effected  a 
final  disposition  of  the  cause.  If  the  judge  had 
ruled  as  it  is  insisted  by  the  complaining 
party  he  should  have  ruled.    In  the  present 
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case,  a  final  disposition  of  the  case  would 
have  been  effected  If  the  court  had  sustained 
the  motion  of  the  plaintiff  in  error  to  dismiss 
the  action  for  want  of  Jurisdiction,  and  for 
this  reason  the  plaintiff  in  error  is  entitled  to 
prosecute  a  writ  of  error.  This  rule  Is  so 
well  settled  that  citation  of  the  numerous  cas- 
es in  the  Supreme  Court,  and  of  several  in 
this  court,  in  which  It  has  been  ruled,  Is 
deemed  unnecessary. 

2.  The  judge  of  the  superior  court  ruled 
correctly  in  refusing  to  sustain  the  defend- 
ants' motion  to  dismiss  the  suit  upon  the 
ground  that  the  justice's  court  was  without 
jurisdiction.  The  motion  was  predicated  up- 
on the  fact  that  the  forthcoming  bond,  attach- 
ed to  the  summons,  was  in  the  penal  sum  of 
$140.  If  the  summons  and  the  bond  constitut- 
ed the  whole  of  the  plaintiff's  pleadings,  the 
motion  to  dismiss  should  have  been  sustain* 
ed.  But  such  is  not  the  case.  It  Is  true  that 
the  bond  is  attached  to  the  summons ;  but  it 
follows  an  exhibited  statement  of  the  plain- 
tiff's demand,  which  shows  that  the  amount 
claimed  Is  less  than  $100,  and  the  bond  is 
set  out  merely  for  the  purpose  of  showing 
the  basis  of  the  defendant's  claim  for  dam- 
age&  In  other  words,  the  action  is  not  one 
to  recover  the  penalty  of  the  bond,  but  to 
recover  damages  alleged  to  have  been  suffered 
by  reason  of  the  breach  of  the  bond,  and  the 
damages  claimed  as  the  result  of  the  bond 
(and  all  that  Is  claimed)  amount  to  less  than 
$100.  The  summons  requires  the  defendants 
to  answer  the  plaintiff's  demand  in  an  ac- 
tion of  "debt"  due  by  bond;  but  Immediate- 
ly following  the  summons,  and  attached 
thereto,  is  a  "bill  of  particulars,"  which  is 
as  follows:  "Jas.  Hanjaras,  as  Principal, 
and  Renfroe  Jackson,  Security  on  the  Bond, 
a  Copy  of  Which  is  Hereto  Attached,  to  J.  T. 
Baipatrlck,  L.  O.  Who  Sues  for  the  Use  of 
Clark  &  Stewart,  Dr.  June  21,  1009.  To 
damages  caused  by  breach  of  said  bond,  as 
follows:  Principal,  $68.92;  int.  7%  from 
8/10/09  to  date,  $1.22." 

It  is  therefore  plainly  apparent  that,  while 
the  word  "debt"  is  used  in  the  summons, 
insteaS  of  "damages,"  and  while  a  copy  of 
the  bond  is  attached,  the  bond  is  really  at- 
tached as  a  mere  exhibit  The  bill  of  particu- 
lars expressly  states  that  what  is  claimed  by 
the  plaintiff  is  the  damages  caused  by  the 
breach  of  the  bond,  and  that  the  damages 
claimed  amount  to  $08.92,  besides  $1.22  In- 
terest If  the  amount  claimed  as  damages 
due  to  the  breach  of  the  bond  had  exceeded 
$100,  the  Justice's  court  would  have  been 
without  jurisdiction;  but  inasmuch  as  the 
damages  sued  for  are  less  than  $100,  and  it 
so  appears  from  the  statement  of  the  case  at- 
tached to  the  summons,  the  judge  of  the  su- 
perior court  properly  refused  to  sustain  the 
motion  to  dismiss.  It  is  the  amount  claimed 
as  damages  resultant  upon  the  breach  of  the 
forthcoming  bond,   and  not  the  penal  sum 


named  in  the  bond,  which -fixes  jurisdiction. 
The  point  was  ruled  in  Bowden  v.  Taylor, 
81  Ga.  199,  6  S.  B.  277  a),  in  which  Justice 
Simmons,  delivering  the  opinion  of  the  court, 
says:  "While  the  suit  was  brought  on  the 
bond  for  $300,  the  amount  sued  for  in  the 
justice's  court  was  less  than  $100,  and  not 
for  $300,  the  full  amount  of  the  bond.  This 
being  true,  of  course,  it  was  within  the  juris- 
diction of  the  justice's  court."  The  Bowden 
Case  has  been  cited  and  followed  in  Griffith 
V.  Elder,  110  Ga.  435,  35  S.  B.  641,  and  Jen- 
nings V.  Stripling,  127  Ga.  783,  56  S.  B.  1026. 
See,  also,  upon  the  same  subject,  Barnes  v. 
Vandiver,  5  Ga.  App.  162,  62  S.  E.  994,  where- 
in the  same  principle  Is  discussed. 

The  motion  to  dismiss  was  properly  over- 
ruled, because  it  clearly  appeared  from  the 
summons  and  the  cause  of  action  attached 
thereto  that  the  damages  claimed  by  reason 
of  the  breach  of  the  bond  were  less  th^n 
$100. 

Judgment  affirmed. 


(7  Ga.  App.  477J 
DALTON  BUGGY  CO.  v.  J.  H.  WOOD,  SON 
&  BRO.  et  al.     (No.  1,816.) 

(Court  of  Appeals  of  Georgia.    Feb.  25,  1910.) 

(8ylldbu9  "by  the  Court,) 

1.  Principal  and  Agent  (§  12*)— Agency  to 
BzBouTB  Sealed  Instrument— Pabol  Au- 
thority. 

Parol  authority  to  sign  a  sealed  Instrument 
Is  insufficient  for  that  purpose,  where  the  prin- 
cipal is  absent  at  the  execution  of  the  instru- 
ment; and  even  though  the  instrument  which 
the  agent  signs  need  not  be  under  seal,  yet  if  it 
is  in  tact  executed  and  signed  as  a  sealed  instru- 
ment, it  is  invalid,  unless  its  execution  was  au- 
thorized by  a  writing  under  the  seal  of  the  prin- 
cipal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  f  24 ;   Dec  Dig.  §  12.*] 

2.  Principal  and  Agent  (§  167*)— Execu- 
tion OF  Sealed  Instrument— Batifioation 
— Sufficiency. 

The  principal's  ratification  of  the  act  of 
his  agent  in  executing  a  sealed  instrument  In 
behalf  of  the  principal  and  in  his  absence  must 
be  by  writing  under  seal. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  635 ;   Dec.  Dig.  S  lOT.*! 

3.  Principal  and  Agent  (§  175*) — Ratifica- 
tion of  Agent's  Acts— Efpeot  on  Third 
Persons. 

As  between  principal  and  agent,  ratification 
relates  back  to  the  act  of  the  agent  which  is 
ratified ;  but  the  ratification  does  not  affect  an- 
tagonistic rights  of  others,  which  may  have  been 
acquired  and  have  intervened  between  the  unau* 
thorized  act  and  its  ratification. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  CJent.  Dig.  §  667 ;    Dec.  Dig.  §  175.*] 

Error  from  C?ity  Court  of  Dalton;  G.  G. 
Glenn,  Judge. 

Attachment  by  the  Dalton  Buggy  Company 
against  A.  J.  Mauldln,  In  which  J.  H.  Wood, 
Son  &  Bro.  and  others  Intervened,  claiming 
the  property  under  a  bill  of  sale.    Judgment 


fPor  other  cases  see  same  topie  and  section  NUMBBR  In  Deo.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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for  claimants,  and  plaintiff  brings  error.    Re- 
Tersed. 

F.  K.  McCutchen,  for  plaintill  in  error.  J. 
M.  Rudolph,  for  defendants  In  error. 

RUSSELL,  J.  In  this  case  an  attachment 
was  sued  out  against  A.  J.  Mauldin  on  a  note 
in  favor  of  the  Dalton  Buggy  Company.  No- 
tice of  the  attachment  was  served  on  the  de- 
fendant, and  a  general  judgment  was  entered 
by  the  court.  The  attachment  was  levied  on 
certain  personal  property  subsequently  to 
the  date  of  a  bill  of  sale  or  assignment  exe- 
cuted by  A.  Mauldin,  purporting  to  be  the 
agent  of  A.  J.  Mauldin,  under  seal,  which  in- 
strument purported  to  convey  to  certain  cred- 
itors of  A.  J.  Mauldin  his  interest  in  the  prop- 
erty. No  written  authority  was  produced 
which  authorized  A.  Mauldin,  as  agent  for  A. 
J.  Mauldin,  to  sign  the  paper,  nor  is  there  in 
the  record  any  evidence  that  his  act  has  ever 
been  ratified — ^the  act  of  A.  Mauldin  in  writ- 
ing by  A.  J.  Mauldin.  The  defendants  in  er- 
ror interposed  a  claim  based  upon  this  instrur 
ment,  and  upon  the  trial  of  the  case  the  Jury 
found  the  property  not  subject  to  the  levy. 
The  plaintiff  filed  a  motion  for  new  trial  on 
various  grounds,  and  exceptions  are  taken  to 
the  Judgment  refusing  a  new  trial.  We  omit 
discussion  of  several  of  the  assignments  of 
error,  for  the  reason  that  we  feel  sure  that 
one  error  to  which  our  attention  is  called  in 
the  record  requires  a  reversal  of  the  Judg- 
ment refusing  a  new  trial. 

1.  It  is  immaterial  whether  the  instrument 
in  question  be  considered  as  a  deed  of  as- 
signment or  as  a  bill  of  sale  for  the  purpose 
of  securing  the  indebtedness  due  to  the  cred- 
itors named  therein.  If  the  paper  signed  by 
A.  Mauldin,  as  agent  for  A.  J.  Mauldin,  be 
considered  as  an  assignment,  it  is  fatally  de* 
fective  in  several  respects.  As  a  debtor  may, 
in  the  absence  of  fraud,  prefer  one  creditor 
to  another,  we  will,  for  the  purpose  of  the 
case,  treat  the  instrument  in  question  as  a 
bill  of  sale  executed  for  the  purpose  of  se- 
curing valid  and  subsisting  debts  due  by  the 
debtor  to  the  creditors  named  therein.  But, 
viewed  even  in  this  light,  the  evidence  did 
not  authorize  a  recovery  in  behalf  of  claim- 
ants, because  the  instrument  in  question,  up- 
on the  validity  of  which  alone  the  title  of 
claimants  depended,  was  not  shown  to  have 
been  legally  executed,  for  there  was  no  prop- 
er evidence  of  the  authority  of  A.  Mauldin 
to  execute  it.  The  writing  signed  by  A.  Maul- 
din, as  agent  for  A.  J.  Mauldin,  is  under  seal. 
The  authority  to  sign  a  sealed  instrument  in 
behalf  of  another  must  be  conveyed  to  the 
latter  in  a  writing  itself  under  seal,  on- 
leea  the  agent  signed  in  the  presence  of  the 
principal  by  his  verbal  direction. 

In  this  case  the  evidence  Is  undisputed  that 
A.  J.  Mauldin  was  not  present  at  the  time  his 
father  executed  and  signed  the  alleged  bill 
of  sale,  and  that  A.  J.  Manldln's  authoriza- 
tion to  his  father  to  sign  the  instrument  was 


verbal  only.  Even  where  the  instrument  it- 
self is  not  required  to  be  under  seal,  if  it  is 
in  fact  executed  under  seal,  agency  to  exe- 
cute it  can  only  be  conferred  in  writing  under 
seal.  The  exact  i>olnt  was  decided  in  Rowe  v. 
Ware,  30  Ga.  278,  in  which  Judge  Stephens, 
delivering  the  opinion,  said:  "His  evidence, 
which  was  ruled  out,  was  only  proof  of  the 
verbal  authority  to  sign  the  bond.  The  court 
has  before  held  that  the  authority  under  seal 
is  necessary  to  authorize  an  agent  to  sign  a 
sealed  Instrument  Whether  the  rule  be  a 
reasonable  one  or  not  is  not  the  question ;  it 
is  too  firmly  in  under  the  law  to  be  disturbed 
by  courts.  It  is  a  case  for  the  Legislature 
only.  But  it  was  said  that  the  bond  need 
not  have  t>een  under  seal,  though  in  point  of 
fact  it  was  so,  and  therefore  the  seal  might 
be  disregarded.  Not  so.  The  question  was 
whether  Taylor  had  authority  to  sign  the 
names  of  Hooks  and  Hemdon  to  this  bond 
as  it  is — sealed  as  it  is.  Whether  a  bond 
without  a  seal  (to  use  for  convenience,  a  short, 
but  inaccurate,  phrase)  would  be  valid  has 
nothing  to  do  with  the  case,  for  there  was  no 
such  paper  in  the  case.  If  Taylor  ever  signed 
such  an  one,  we  know  nothing  of  it  Was  he 
legally  authorized  to  sign  the  bond?  Is  the 
question.  He  was  not,  and  therefore  this 
bond  does  not  bind  them."  This  ruling  was 
reafilrmed  in  Pollard  v.  Gibbs,  55  Qa.  47,  and 
again  in  Overman  v.  Atkinson,  102  Ga.  750, 
29  S.  E.  758,  in  both  of  which  cases  the  point- 
ed language  of  Judge  Stephens  was  quoted. 
See,  also,  Hayes  v.  Atlantfi,  1  Ga.  App.  28,  57 
S.  E.  1087,  in  which  the  same  subject  is  dealt 
with,  and  in  which  this  court  held  that,  even 
though  the  contract  did  not  have  to  be  under 
seal,  yet  if,  as  a  matter  of  fact,  it  was  exe- 
cuted under  seal  by  an  agent,  then  the  agent's 
authority  to  execute  it  must  have  been  under 
seal.  Van  Dyke  v.  Van  Dyke,  123  Ga.  690,  61 
S.  K  582. 

2.  The  claimants  sought  to  show  that  the 
act  of  the  agent  In  executing  the  contract  in 
question  had  been  ratified  by  A.  J.  Mauldin, 
the  principal,  and  the  latter  so  testified  up- 
on the  trial.  This  testimony,  however,  was 
incompetent  and  inadmissible  for  the  purpose 
of  proving  ratification.  In  Pollard  v.  Glbbs» 
supra,  as  well  as  in  McGalla  v.  American 
Freehold  Ck).,  90  Ga.  113, 15  S.  E.  687,  it  was 
held  that,  where  the  act  of  the  agent  is  re- 
quired by  law  to  be  under  seal,  the  ratifica- 
tion also  must  be  under  seal.  There  is  in 
this  record  no  evidence  that  A.  J.  Mauldin  so 
ratified  the  act  of  A.  Mauldin  in  executing 
the  writing  in  question.  Even  if  the  bill  of 
sale  had  not  been  under  seal,  it  was  in  writ- 
ing, and  the  authority  to  the  agent  to  execute 
must  have  been  in  writing,  and  by  the  writ- 
ing only  could  it  have  been  ratified. 

3.  Aside  from  this,  the  writing  in  this  case 
cannot  be  vitalized  by  the  testimony  of  A«  J» 
Mauldin  and  others  that  he  had  ratified  the 
execution  of  the  bill  of  sale ;  because,  if  the 
act  of  the  agent  was  unauthorised  oo  No- 
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Tember  20,  1907— the  time  that  the  attach- 1 
ments  were  levied  and  the  Hen  of  the  plain- 
tiff In  error  upon  the  property  had  attached 
— the  ratification  of  the  principal  thereafter 
conld  not  in  any  wise  affect  or  prejudice  the 
rights  of  the  attaching  creditor,  even  If  the 
principal  had  ratified  the  agent's  act  under 
seal.  If  he  did  so  subsequently  to  the  levy 
of  attachment,  the  ratification  would  not  af- 
fect the  attaching  plaintiff's  lien.  As  be- 
tween principal  and  agent,  ratification  relates 
back  to  the  act  ratified ;  but  this  ratification 
will  not  affect  the  rights  of  others,  antagonis- 
tic to  his,  which  may  have  been  acquired  be* 
tween  the  time  of  the  act  originally  unau- 
thorized and  its  ratification. 

So  that,  both  for  the  reason  that  the  act 
of  A.  Mauldln  In  executing  the  bill  of  sale 
was  not  legally  shown  to  have  been  author- 
ised, and  for  the  reason  that  the  evidence 
showed  that  It  had  not  been  ratified  at  the 
time  the  lien  of  the  attaching  creditor  at- 
tached, the  verdict  was  without  evidence  to 
support  it,  and  the  court  erred  In  charging, 
without  qualification,  '^that  whatever  legal 
right  a  man  can  do,  he  can  delegate  that 
right  to  another  to  perform  for  him,  and  I 
charge  you  that  Jack  Mauldln  had  the  right 
to  have  his  father,  A.  Mauldln,  act  for  him 
and  In  his  stead.  I  charge  you,  further,  that 
when  he.  Jack  Mauldln,  returned  to  this  state, 
that  he  had  a  right  under  the  law  to  adopt 
and  approve  what  his  father  had  done  for 
him."  The  charge  was  error,  because  the  evi- 
dence failed  to  show  any  authority  to  A. 
Mauldln,  under  seal,  to  execute  the  Instru- 
ment, and  likewise  failed  (Inasmuch  as  the 
bill  of  sale  was  under  seal)  to  show,  so  as  to 
affect  the  rights  of  the  plaintiff,  that  the  bill 
of  sale  had  been  legally  ratified. 

Judgment  reversed. 

a  Ga.  App.  460) 

LONG  V.  LAWSON.    (No.  2,170.) 
(Oart  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(Syllabiu  6y  ike  Court.) 

COMPBOMISE    AND    SfiTTLEliGNT    (f    6*)  —  Es- 
TOPPCL   (t  90*)— CONSIDBBATION  FOB   PBOM* 

I8E  TO  Pat  Disputed  Balance— Extension 

or  TncE. 

Where  there  is  a  dispute  between  the  mak- 
er and  the  payee  of  a  promissory  note  as  to  the 
true  amount  of  the  note,  a  promise  to  pay  the 
amount  of  the  note  as  claimed  by  the  payee,  in 
consideration  of  an  extension  of  time  of  pay- 
ment, win  not  bind  the  maker,  unless  he  has 
knowledge  of  the  amount  so  claimed  by  the 
pasree,  nor  nnless  the  extension  of  time  for  pay- 
ment is  explicitly  made  for  a  definite  period. 

(Ed.  Note.«-For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  §§  35-50;  Dec  Dig. 
I  6;*  Estoppel,  Cent.  Dig.  S§  285-287;  Dec. 
Dig.  f  95.*1 

Error  from  City  Court  of  Abbeville ;  C.  W. 
Griffin,  Judge. 


Action  by  Hal  Lawson,  administrator, 
against  July  Long.  Judgment  for  plaintiff, 
and  defendant  brings  error.     Reversed. 

E.  H.  Williams,  for  plaintiff  in  error.  Hal 
Lawson,  pro  se. 

HILL,  C.  J.  The  payee  of  a  promissory 
note  for  $130  brought  suit  against  the  maker. 
The  defense  set  up  was  that  the  true  amount 
of  the  note  should  have  been  $88;  that  the 
maker  was  an  ignorant  man,  who  could  nei- 
ther read  nor  write;  that  he  had  bought 
from  the  payee  11  head  of  cattle  for  the  sum 
of  $88,  which  constituted  the  consideration 
of  the  note;  that  he  had  been  fraudulently 
misled  as  to  the  amount  of  the  note,  when  he 
signed  it,  by  the  false  statement  of  the  hus- 
band and  authorized  agent  of  the  payee  that 
the  note  was  in  fact  for  $88;  and  that  he 
signed  the  note  relying  upon  the  truth  of  this 
statement  On  this  issue  the  court  charged 
the  jury,  in  substance  and  eflFect,  that  al- 
though the  true  amount  of  the  note  should 
have  been  $88»  and  not  $130,  yet  if  the  de- 
fendant, with  full  knowledge  that  the  plain- 
tiff claimed  $130  as  the  amount,  paid  a  part 
of  the  note  and  promised  to  pay  the  balance, 
and  secured  an  extension  of  time  by  his 
promise,  he  would  be  estopped  from 'subse- 
quently denying  that  the  amount  of  the  note 
was  $180. 

This  instruction. was  erroneous.  While  t3ie 
conduct  of  the  defendant  was  evidence  of  an 
implied  admission  that  the  true  amount  of 
the  note  was  $130,  as  claimed  by  the  plaintiff, 
yet  such  admission  did  not  have  the  force 
and  effect  of  an  estoppel.  Where  the  maker 
of  the  note  made  a  partial  payment  thereon, 
he  was  under  no  duty  then  to  dispute  the 
amount  of  the  note,  nor  did  his  silence  prej- 
udice any  right  of  the  payee.  Civ.  Code  1895, 
%  5150;  16  Cyc.  681.  Before  part  payment 
of  the  amount  of  an  existing  debt,  and  a 
promise  by  the  creditor  to  give  an  extension 
of  time  for  the  payment  of  the  balance,  can 
constitute  a  new  consideration,  binding  on 
the  debtor  to  pay  the  balance  of  the  debt  as 
claimed  by  the  creditor,  not  only  must  the 
amount  so  claimed  be  known  to  the  debtor, 
but  there  should  be  a  promise,  express  .or 
implied,  by  him  to  pay  the  amount  as  claim- 
ed, In  consideration  of  an  extension  of  time 
for  payment  for  a  definite  fixed  period.  Here 
there  was  no  extension  for  the  payment  of 
the  balance  claimed  to  be  due  on  the  note  by 
the  plaintiff  for  a  definite  time.  There  was 
only  the  acceptance  of  the  partial  payment, 
and  a  tacit  acquiescence  as  to  additional  time 
to  pay  the  balance,  which  on  the  next  day 
might  change  to  an  actual  demand  for  Im- 
mediate payment. 

Judgment  reversed. 


•For  other  caaet  mo  saixio  topio  and  toctlon  NUMBBR  in  Dec  *  Am.  Digs.  1907  to  date,  A  Reporter  Indexeo 
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(7  Qa.  App.  4ei) 

LONG  ▼.  LAWSON.    (No.  2.1T1.) 
(Court  of  Appeals  of  Georgia.     Feb.  22,  1910.) 

(SyUabuB  hy  the  Court.) 

KsToi'PELCf  3*)— Evidence  ({  208*)— C1.AIM 
IN  Judicial  Pboceeding. 

The  maker  of  a  promissory  note  filed  a 
petition  to  enjoin  the  collection  of  the  note,  and 
obtained  a  restraining  order.  In  the  petition 
for  injunction  he  alleged  that  he  made  the  note 
and  owed  the  amount  of  its  face.  Subsequently 
the  holder  of  the  note,  who  was  the  respondent 
to  the  bill,  brought  suit  on  the  note  against 
the  maker.  Held,  that  the  allegations  at>ove  al- 
luded to  in  the  bill  were  admissible  in  evidence 
as  admissions  in  judicio,  and  the  defendant  was 
estopped  from  denying  their  truth.  Civ.  Code 
1895,  §  5150;  Anderson  v.  Clark,  70  Ga.  362; 
Cheney  v.  Selman,  71  Ga.  384;  Youngblood  v. 
Youngblood,  74  Ga.  614. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §S  2-7;  I>ec.  Dig.  §  3;*  Evidence, 
Cent  Dig.  g§  713-725;   Dec  Dig.  i  20a*] 

Error  from  City  Court  of  Abbeville ;  O.  W, 
Griffin,  Judge. 

Action  by  Hal  Lawson,  administrator, 
against  July  Long.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

E.  H.  Williams,  for  plaintiff  in  error.  Hal 
Lawson,  pro  se. 

HILL,  0.  J.    Judgment  affirmecL 


(7  Gku  App.  484) 

JENKINS  T.  SOUTHERN  BELL  TELE- 
PHONE &  TELEGRAPH  CO.    (No.  1,885.) 

(Court  of  Appeals  of  Georgia.    Feb.  25,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Telegraphs  and  Telephones  (§  71  ♦)— Re- 
moval OF  Telephone  —  Action  fob  Dam- 
ages. 

Though  the  recovery  for  the  plaintiff  was 
very  small,  it  cannot  be  said  that  a  verdict  in 
favor  of  the  plaintiff  for  a  larger  amount  was 
demanded  by  the  evidence,  or  that  any  error 
on  the  part  of  the  trial  judge  prevented  a  larger 
finding  in  favor  of  the  plaintiff. 

[Ed.  Note. — For  other  cases,   see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  71.*] 

2.  Telegraphs  and  Telephones  (§  71*)— Re- 
moval OF  Telephone— Damages. 

It  is  possible  for  a  finding  of  30  cents  in 
behalf  of  a  plaintiff  to  include  both  nominal  and 

Seneral  damages,  and  in  this  case  no  special 
amage  was  shown. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  71.*1 

3.  Telegraphs  and  Telephones  (|  66*)— 
Wrongful  Removal  of  Telephone  —  Ac- 
tion fob  Damages. 

Evidence  offered  for  the  purpose  of  show- 
ing that  the  plaintiff,  prior  to  bringing  the 
action,  offered  to  refrain  therefrom  if  an  explan- 
ation for  the  unauthorized  removal  of  his  tele- 
phone satisfactory  to  him  was  made  (such  tes- 
timony being  offered  to  support  a  claim  for 
pumtive  damages),  was  properly  repelled.  The 
question  properly  for  investigation  was  the  na- 
ture and  effect  of  the  defendant's  act,  which 
was  alleged  to  be  tortious,  and  not  the  conduct 
of  the  plaintiff  after  the  tort  was  complete. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  66.*] 


Error  from  City  Court  of  Atlanta;  A.  E. 
Calhoun,  Judge. 

Action  \>y  W.  M.  Jenkins  against  the  South- 
ern Bell  Telephone  &  Telegraph.  Company. 
Judgment  for  plaintiff  for  30  cents,  and  he 
brings  error.    Affirmed. 

This  was  a  suit  for  damages  on  account  of 
the  alleged  wrongful  removal  of  the  plain- 
tilTs  telephone.  He  was  a  subscriber,  of  the 
telephone  company,  and  was  in  arrears  in 
November,  1907,  in  his  payments  to  the  com- 
pany, and  was  notified  by  it  that,  unless  pay- 
ment of  the  amount  due  by  him  was  made 
by  November  21st,  his  service  would  be  sus- 
pended. On  the  morning  of  that  day  the 
company's  bill  against  him  was  handed  to 
a  collector,  and  the  collector  started  on  his 
rounds  for  the  purpose  of  making  collections. 
After  the  collector  had  left  the  office  of  the 
company,  the  plaintiff  appeared  at  the  office 
and  paid  his  telephone  bill.  The  fact  of  this 
payment  was  unknown  to  the  collector.  At 
about  2  o'clock  of  the  same  day  the  collector 
reached  the  plaintiffs  home  and  presented 
the  bill  to  him.  He  told  the  collector  that 
he  had  paid  his  bill,  and  he  made  a  state- 
ment which  the  collector  understood  to  mean 
that  he  desired  his  telephone  removed  on  No- 
vember 30th.  The  collector  asked  him  to  put 
in  writing  his  request  for  the  removal.  This 
he  declined  to  do.  The  collector,  in  his  writ- 
ten report  to  the  company  as  to  this  collec- 
tion, said:  ''He  wants  his  phone  taken  out 
after  November  30th ;  he  will  not  write  the 
company  about  it."  This  report  went  through 
several  hands  at  the  telephone  company's  of- 
fice, and  when  it  reached  the  office  of  the 
manager  the  following  order  was  written  on 
it:  •'Kll:  (Kilpatrick)  Order  out;  subscrib- 
er's request"  The  agent  who  put  this  nota- 
tion on  the  report  of  the  collector  failed  to 
notice  the  date,  November  30th,  in  the  re];)ort 
made  by  the  collector,  and  by  reason  of  this 
mistake,  which  was  entirely  unintentional, 
the  telephone  was  ordered  out  November  25th. 
It  was  taken  out  late  in  the  afternoon  of 
November  26th.  The  plaintiff  did  not  know 
this  until  the  morning  of  November  27th.  He 
then  complained  of  the  removal  of  the  tele- 
phone, and  immediately,  on  November  27th,  it 
was  ordered  reinstalled,  and  was  reinstalled 
that  morning  between  9:30  and  11:30  o'clock. 
Such  other  facts  as  are  necessary  to  be  stat- 
ed will  appear  in  the  opinion. 

Jas.  li.  Key,  for  plaintiff  in  error.  McDan- 
iel,  Alston  &  Black,  for  defendant  in  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  in  error  brought  a  suit 
for  damages  against  the  Southern  Bell  Tel- 
ephone ft  Telegraph  Company  for  the  sum 
of  $1,909,  alleging  that,  in  the  commission  of 
an  inexcusable  trespass  on  his  premises  and 
a  willful  invasion  of  his  rights,  the  defendant 
intentionally,  willfully,  and  maliciously   re- 
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moved  his  telephone  from  his  home,  thereby 
working  great  Inconyenience  to  the  plaintiff 
and  his  family.  It  is  further  alleged  in  the 
petition  that  the  suspension  of  the  telephone 
seryice,  by  removing  the  telephone,  was  for 
the  purpose  of  humiliating  him  and  wounding 
his  feelings  and  sensibilities,  and  had  that  ef- 
fect. He  therefore  asked  also  for  punitive 
damages.  The  jury  awarded  the  plaintiff 
damages  in  the  sum  of  30  cents;  and,  the 
plaintifTs  motion  for  a  new  trial  being  over- 
mled,  he  brought  the  case  to  this  court  upon 
writ  of  error. 

1,  2.  We  have  carefully  examined  the  rec- 
ord, and  find  no  reason  authorizing  a  reversal 
of  the  Judgment  It  is  true  that  the  finding 
in  favor  of  the  plaintiff  is  exceedingly  minute 
in  amount,  and  yet  It  sustained  (as  a  matter 
of  principle)  his  contention  that  there  had  been 
an  invasion  of  his  rights.  As  no  special  dam* 
age  appears  from  the  evidence,  the  jury  could 
not  find  special  damages.  The  amount  that 
may  be  found  as  general  damages  is  within 
the  discretion  of  the  jury,  and  may  in  some 
cases,  as  in  this,  be  so  small  as  to  fall  within 
the  denomination  of  nominal  damages.  The 
question  as  to  whether  the  plaintiff  was  en- 
titled to  recover  punitive  damages  was  fairly 
submitted  to  the  jury  by  the  court,  and  we 
cannot  see,  from  a  review  of  the  evidence, 
that  the  finding  of  the  jury  is  wrong,  in  that 
they  very  evidently  failed  to  award  exem- 
plary damages.  It  is  very  plain  that  the 
Jury  were  justified  in  finding  that  there  were 
no  consciously  aggravating  circumstances  in 
the  act  itself,  or  in  the  intention  with  which 
the  telephone  was  removed.  The  plaintiff 
was  a  subscriber,  and  had  a  contract  for  a 
telephone  in  his  residence.  The  contract  re- 
quired the  payment  of  the  monthly  charges 
In  advance.  The  plaintiff,  being  a  traveling 
man  and  frequently  out  of  the  city,  was  in 
arrears,  and  had  failed  to  respond  to  more 
than  one  request  for  the  payment  of  his  ac- 
count After  the  collector  for  the  company, 
who  had  the  statement  of  the  plaintifiTs  ac- 
count, and  who  was  charged  with  the  duty 
of  presenting  claims  In  person,  had  started 
upon  his  rounds  (though,  of  course,  this  was 
not  known  to  the  plaintiff),  the  plaintiff  went 
to  the  oflSce  of  the  company  and  paid  his  bill 
to  November  30,  1907,  and  returned  to  his 
home.  The  collector,  not  knowing  that  the 
account  had  been  paid  during  the  morning, 
went  to  the  plaintiff's  residence  with  the  bill. 
It  seems  that  the  plaintiff  was  at  the  time 
entertaining  some  company  at  dinner,  and 
upon  being  called  to  the  door  and  presented 
with  the  bill  he  became  very  much  irritated. 
There  is  some  dispute  as  to  the  degree  of 
heat  exhibited  by  the  plaintiff's  manner  and 
language  (and  we  can  readily  see  some  ground 
for  Ms  irritation,  under  the  circumstances), 
yet  it  is  perfectly  plain  that  nothing  was 
said  or  done  by  the  collector  which  was  not 
within  the  bounds  of  propriety.  The  plain- 
tiff told  the  collector  that,  if  the  telephone 
company  was  going  to  act  as  It  had,  he  want- 


ed his  telephone  taken  out,  or  words  to  that 
effect,  and  the  collector  thereupon,  either  tak- 
ing the  plaintiff  at  his  word,  or  misunder- 
standing that  it  was  an  order  to  have  his 
telephone  removed,  instead  of  a  threat  to 
order  it  removed,  made  a  memorandum  up- 
on the  bill  stating  that  the  telephone  was 
ordered  out,  and  returned  the  bill  to  the  of- 
fice. This  memorandum  passed  to  an  agent 
of  the  company  who  had  in  charge  that  por- 
tion of  its  business,  and  shortly  afterwards 
another  agent  or  servant  of  the  company  ap- 
peared at  the  plaintifTs  residence  and  re- 
moved the  telephone. 

The  evidence  of  the  plaintiff,  however,  fails 
to  show  that  the  person  who  removed  the 
telephone  did  so  in  an  improper  manner.  On 
the  contrary,  it  is  uncontradicted  that  this 
employ^  rang  the  door  bell  and  politely  in- 
quired where  the  telephone  was.  Neither  the 
plaintiff  nor  his  wife  was  at  home.  A  guest 
who  was  visiting  the  family  met  the  tele- 
phone company's  employ^  at  the  door,  and 
understood  from  his  language  that  he  want- 
ed to  use  the  telephone,  consequently  she 
directed  him  to  the  telephone  and  returned 
to  some  lady  friends  she  was  entertaining. 
The  only  thing  said  by  the  employ^  who  re- 
moved the  telephone,  so  far  as  appears  from 
the  record,  was,  "Where  is  the  telephone?" 
And  the  witness  testified  that  this  was  said 
in  a  polite  and  gentlemanly  manner.  After 
this  employ^  had  taken  down  the  telephone, 
and  as  he  was  about  to  leave  the  house,  hav- 
ing the  instrument  in  his  hands,  he  was  again 
seen  by  the  lady  who  had  met  him  at  the 
door.  Just  at  this  time  the  visitors  were 
leaving,  and  it  appears  that  the  ladies  had 
some  difficulty  in  opening  the  door  in  order 
to  make  their  exit  Thereupon  the  employig 
very  politely  opened  the  door  and  thus  en- 
abled them  to  depart,  he  himself  following 
them  with  the  instrument  It  may  be  that  the 
ladies  present  were  filled  with  astonishment 
at  seeing  the  telephone  leaving  the  house,  and 
for  that  reason  were  unable  to  speak  or  pro- 
test ;  but  in  any  event  no  objection  was  rais- 
ed at  the  time  of  removal  of  the  telephone. 
Certainly  there  was  nothing  In  the  manner 
of  its  removal  to  aggravate  damages  result- 
ant from  the  trespass.  It  thus  seems  that 
the  report  that  the  plaintiff  desired  his  tele- 
phone removed  was  due  to  a  misunderstand- 
ing, that  the  employ^  who  removed  it  was 
sent  under  a  misunderstanding,  that  he  ob- 
tained entrance  Into  the  house  by  virtue  of 
another  misunderstanding,  and  perhaps  the 
reason  he  was  permitted  so  quietly  to  depart 
was  due  to  another  misunderstanding  as  to 
the  actual  facts  in  the  case,  and  complete 
ignorance  of  what  had  transpired  in  refer- 
ence to  the  checkered  career  of  this  tele- 
phone. 

To  pursue  one  step  further  this  comedy  of 
errors  (as  we  think  the  jury  really  found, 
and  were  authorized  to  find.  It  to  be),  the 
plaintiff  had  no  occasion  to  use  his  tele[7hoce 
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that  night,  and  did  not  discover  the  absence 
of  this  Inmate  of  his  house  until  the  next 
morning.  After  communicating  with  a  num- 
ber of  the  officials  of  the  defendant  company 
by  means  of  a  neighbor's  telephonei  and  re- 
ceiving no  explanation  which  was  satisfac- 
tory, he  went  to  the  office  of  the  company 
and  demanded  an  explanation.  We  think 
that  the  fact  that  he  asked  an  explanation, 
and  the  fact  that  he  was  refused  an  ex- 
planation, or  any  facts  going  to  show  that  a 
satisfactory  explanation  of  the  removal  of 
his  telephone  was  not  given  would  be  clearly 
admissible  as  Illustrative  of  the  Intention 
with  which  the  telephonic  was  removed,  and 
as  circumstances  going  to  show  that  the  tele- 
phone might  have  been  removed  for  the  pur- 
pose of  humiliating  or  exasperating  him,  and 
thus  aggravating  the  wrong  which  had  been 
done  him.  However,  all  evidence  of  this 
kind  that  was  offered  was  admitted. 

It  is  assigned  as  error,  however,  that  the 
Judge  would  not  permit  testimony  to  the  ef- 
fect that  the  plaintiff,  not  being  satisfied  with 
any  of  the  explanations  made  him  by  the 
several  employto  of  the  company  whom  he 
approached  upon  the  subject,  offered,  if  the 
telephone  company  could  or  would  make  a 
satisfactory  explanation,  to  accept  its  explan- 
ation and  refrain  from  proceeding  against  it 
by  law.  We  think  the  judge  properly  exclud- 
ed this  testimony.  Any  fact  which  might 
tend  to  illustrate  what  the  defendant  did,  or 
its  intention  in  the  act  committed — indeed, 
any  circumstance  by  which  its  antecedent  or 
contemporaneous  intention  might  be  shown 
(and  possibly  even  whether  such  facts  actual- 
ly occurred  before  or  after  the  tort) — would 
be  admissible  to. Enable  the  jury  to  say  wheth- 
er the  circumstances  under  which  the  tort 
was  committed  were  such,  either  from  the 
nature  of  the  act  or  ftom  the  intention  with 
whlch.it  was  done  as  to  aggravate  the  injury 
and  call  for  punitive  or  exemplary  damages. 
But  the  testimony  sought  to  be  introduced 
did  not,  In  the  first  place,  relate  to  the  acts 
of  the  defendant,  but  related  to  the  acta  or 
sayings  of  the  plaintiff  after  the  tort  was 
completed.  No  inference  that  the  company 
had  been  Influenced  in  its  previous  act  by  a 
desire  to  humiliate  and  aggrieve  the  plaintiff 
could  properly  be  drawn  from  the  fact  that 
the  plaintiff  offered  not  to  sue  the  telephone 
company  if  it  would  make  an  explanation 
which  he  might  deem  to  be  satisfactory,  and 
that  the  defendant  company  did  not  comply 
with  this  proposition.  If  this  be  true,  then 
the  converse  of  the  proposition  should  be 
true,  and  apology  would  atone  for  tort 

The  intention  with  which  the  act  in  ques- 
tion was  done  would  necessarily  be  deriv- 
able from  the  acts  or  sayings  of  the  defend- 
ant itself,  and  if  the  explanation  made  by 
the  defendant,  or  its  failure  to  explain  (and 
as  to  this  the  testimony  was  not  limited  by 
any  adverse  ruling  of  the  court),  was  un- 


satisfactory to  the  jury,  it  might  suggest  the 
Inference  that  the  tort  was  committed  with 
such  circumstances  of  aggravation  in  the  in- 
tention as  to  warrant  the  infliction  of  puni- 
tive damages.  As  we  view  it,  the  only  pos- 
sible effect  that  the  testimony  rejected  could 
have  had  would  have  been  to  suggest  to  the 
jury  that  the  plaintiff  had  made  a  fair  prop- 
osition of  settlement  and  compromise  to  the 
defendant,  which  the  defendant  ignored  or 
refused  to  consider.  And  nothing  is  better 
settled  than  that,  except  under  certain  condi- 
tions, such  as  are  pointed  out  in  Scales  v. 
Shackleford,  64  6a.  "172,  and  Austin  v.  Long, 
5  Ga.  App.  551,  63  S.  E.  640,  evidence  as  to 
propositions  of  compromise  is  inadmissible. 

There  was  no  error  In  refusing  the  request 
to  charge,  for  the  reason  that  all  of  the  prin- 
ciples of  law  embodied  in  the  request,  so  far 
as  are  applicable  to  the  case,  are  substantial- 
ly presented  In  the  general  charge. 

The  exception  contained  in  the  seventh 
ground  of  the  motion  for  new  trial,  to  the  ef- 
fect that  the  court  did  not  Instruct  the  jury 
as  to  the  issues  made  by  the  pleadings,  can- 
not, as  to  the  matter  pointed  out  by  the 
plaintiff  in  error,  be  an  advantage  to  him, 
because  it  is  apparent,  from  the  fact  that 
there  Xvas  a  recovery  in  his  behalf,  that  the 
jury  found  the  allegations  In  paragraphs  2, 
3,  and  4  of  the  petition  to  be  true. 

Judgment  affirmed. 


(7  Qa.  App.  623) 
OGLETREB  v.  STATE.     (No.  2,344.) 
(Ck>urt  of  Appeals  of  Georgia.    Feb.  26,  1910.) 

(SyUahua  hy  the  Oovrt.) 

1.  SumuiKNT  Pboot  or  Ownsbship  or  Stol- 
en Pbopebty. 

The  ownership  of  the  property  alleged  to 
have  been  stolen  is  sufiiciently  proved.  The 
brief  of  evidence  prepared  by  counsel  for  the 
plaintiff  in  error  disdosea  that  the  name  of  the 
witness  who  testified  that  the  stolen  money  was 
her  property  is  the  same  as  the  name  of  the 
owner  alleged  in  the  indictment,  and  other  cir- 
cumstances In  the  case  demonstrate  beyond  per- 
adventure  that  there  cannot  l>e  even  a  question 
of  a  mistake  as  to  the  identity  of  the  individual. 

2.  BUBOLABT   (§  29*)— Pbosbcutiow— OWNEB- 

SHIP  OF  BUILDING—SUFFICIENCT  OF  PBOOF. 

Where  the  evidence  shows  that  husband  and 
wife  were  living  together,  testimony  on  the  part 
of  the  wife  that  the  house  alleged  to  have  been 
burglarized  was  the  home  of  the  wife  is  suffi- 
cient to  authorize  an  inference  of  ownership  pn 
the  part  of  the  husband. 

[Eld,  Note.— For  other  cases,  see  Burglary, 
Dec.  Dig.  §  29.*] 

8.   GONVIOnON  SUFPOBTED  BT  EVIDBRCE. 

The  evidence,  though  weak,  was  sufficient 
to  authorize  the  conviction  of  the  defendant. 

Error  from  Superior  Ck)urt,  Spalding  Coun- 
ty;  L.  S.  Roan,  Judge. 

Wiley  Ogletree  was  convicted  of  burglary, 
and  brings  error.    Afflm&ed. 

Thos.  W.  Thurman,  for  plaintiff  in  error. 
J.  W.  Wise,  Sol.  Gen.,  for  the  State. 

RUSSELIi,  J.    Judgment  affirmed. 
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SOUTH   QEOROIA  BLDG.  ft  INV.   00.  ▼. 
MATHEWS  et  al.    (No.  2,141.) 

(Coart  of  Appeals  of  Georgia.    F^b.  22,  1910.) 

(SyUabua  hy  the  Covri.) 

t  BxcEivEBa  (S  103*)  —  Sajlkb  —  Validitt  — 

Purchase  bt  Receives. 

A  receiver  cannot  lawfully  buy  property 
sold  by  him  as  receiver,  nor  can  he  make  a  valid 
sale  to  his  wife,  or  to  a  corporation  in  which  he 
is  a  stockholder  and  director.  Sales  of  this 
character  are  contrary  to  public  polic^^,  and  are 
Toidable  at  the  election  of  any  one  having  a  ben- 
eficial interest  in  the  property  so  sold  and  pur- 
chased. Harrison  v.  McHenry,  9  Ga.  164.  52 
Am.  Dec  435;  Carr  v.  Houser,  46  Ga.  478; 
McCullongh  Go.  v.  National  Bank,  111  Ga.  186, 
36  8.  EL  465,  and  cases  cited.  Instructions  of 
the  court  to  the  jury  embodying  the  foregoing 
principle  of  law  were  authorized  oy  the  evidence 
and  inferences  fairly  deducible  therefrom  in  the 
case  sub  judlce. 

[Ed.  Note.— For  other  casea,  see  Receivers, 
Gent  Dig.  t  190;  Dec.  Dig.  S  103.*] 

%.  Verdict  Pboper. 

Hie  exceptions  to  the  charge  and  rulings 
on  testimony  are  numerous,  and  some  are  hyper^ 
critical.  None  contain  any  substantive  merit. 
The  case  was  fairly  tried,  the  law  fully  and  cor^ 
rectly  given  to  the  jury,  the  evidence  supports 
the  veidict,  and  no  reason  appears  why  there 
should  be  another  trial. 

Brror  from  Gity  Gourt  of  Fitzgerald;  D. 
B.  Jay,  Judge. 

Action  between  the  South  Georgia  Building 
&  Investment  Company  and  Thomas  Math- 
ews and  others.  From  the  judgment,  the 
company  brings  error.    Affirmed. 

Otis  H.  Elkins  and  Jos.  B.  Wall,  for  plain- 
tiff in  error.  McDonald  &  Qnlncey,  for  de- 
fendants in  error. 

HIIJa  G.  J.    Judgment  affirmed. 


a  Ga.  App.  461) 

GAIN  ▼.  SEABOARD  AIR  UNB  RY. 

(No.  2,181.) 

(Court  of  Appeals  of  Georgia.    Feb.  22,  1910.) 
(SyllahuB  ly  the  Court.) 

1.  COBPOBATIOKS    (8    660*)— INSOLVENCY— AC- 
TION—SkBVICE  OF  Process  on  Agent  of  Re- 

CEIVEB. 

A  suit  was  filed  against  the  Seaboard  Air 
Line  Railway  on  March  23,  1909,  and  service 
of  process  was  made  on  a  designated  person  as 
"aeent  of  the  defendant  company"  on  March  26, 
1909.  A  timely  traverse  to  this  return  of  serv- 
ice was  filed,  and  in  support  of  the  traverse  it 
was  shown  that  the  defendant  comiMuiy  had 
been  placed  in  the  hands  of  receivers  appointed 
by  the  Gircuit  Ck)urt  of  the  United  States  for 
the  Fifth  Gircuit  on  January  2,  1908,  and  was 
in  the  possession  of  the  receivers,  who  were  op- 
erating, it  on  the  date  of  service.  Held,  that 
service  in  a  suit  against  a  corporation  in  the 
liands  of  a  receiver,  by  serving  an  agent  of  the 
receiver,  who  had  formerly  occupied  the  same 
position  for  the  corporation,  is  not  good  serv- 
ice as  to  the  corporation  (a)  because,  in  order 
for  service  upon  a  corporation  to  be  effective  by 
reason  of  service  upon  an  agent,  the  agent  must 
at  the  time  of  service  be  in  fact  the  agent  of  the 
corporation,  and  (b)  because,  when  a  corpora- 
tion is  in  uie  hands  of  receivers,  who  are  con- 
ducting its  business,  the  agents  and  employes 


are  no  longer  those  of  the  corporation,  but  are 
the  agents  of  the  receivers.  Cfherry  v.  N.  &  S. 
Railroad  Go.,  59  Ga.  447 ;  Henderson  ▼.  Walk- 
er, 55  Ga.  481 ;  Ocean  Steamship  Go.  ▼.  Wilder, 
107  Ga.  220,  33  S.  B.  179. 

[Ed.  Note.— For  other  cases,  see  Gorporations, 
Dec.  Dig.  i  5e9.*] 

2.  Evidence  (§  340*)— Ceetitied  Gopies  of 

Judicial  Records. 

A  certified  copy  of  the  order  of  the  United 
States  Circuit  Gourt  appointing  the  receivers 
was  admissible  in  evidence  to  establish  the  fact 
of  the  receivership.  Ocean  Steamship  Co.  v. 
Wilder,  supra. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Dec.  Dig.  S  840.*] 

Error  from  Gity  Ck>nrt  of  Dawson;  M.  G. 
Edwards,  Judge. 

Action  by  Tobe  Gain  against  the  Seaboard 
Air  Line  Railway.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

W.  H.  Gurr  and  Calhoun  &  Rambo,  for 
plaintiff  In  error.  M.  J.  Xeomana  and  SL  A. 
Hawi^lns,  for  defendant  in  error. 

HILL,  O.  J.    Judgment  affirmed. 


(7  Ga.  App.  437) 
GLARK  T.  CITY  OP  FITZGERALD.     (No. 

1,921.) 

(Gourt  of  Appeals  of  Georgia.     Feb.  22,  1910.) 

(Syllabus  by  the  Court.) 

1.  Municipal  Cobpobations  (|  111*)— Obdi- 
NANCES— Effect  of  Pabtial  invalidity. 

Where  a  municipal  ordinance  is  valid  in 
part  and  invalid  in  part,  and  the  valid  part  is 
separable  from  the  invalid  part,  the  ordinance 
as  a  whole  will  not  fall,  but  the  valid  part  will 
be  upheld. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Cent.  Dig.  S  248;  Dec.  Dig.  S 
111.*) 

2.  Conviction  Authobizbd  bt  Evidence. 

The  evidence  amply  authorized  the  convic- 
tion, and  there  was  no  error  in  overruling  the 
certiorari. 

(Additional  Syllabue  by  Editorial  Staff.) 

8.  Municipal  Cobpobations  (|  121*)— Obdi- 
nances. 

Where  an  ordinance  making  persons  con- 
victed of  disorderly  conduct  subject  to  a  fine 
not  exceeding  $100,  or  90  days  in  jail,  or  at 
work  on  the  streets  in  the  city,  or  all,  in  the 
discretion  of  the  mayor,  was  valid  under  the 
charter  only  in  so  far  as  it  authorized  a  fine  of 
$100,  and  an  alternative  sentence  to  work  on 
the  public  works  of  the  city  not  exceeding  60 
days,  a  person  so  convicted,  who  was  onlv  sen- 
tenced to  pay  a  fine  of  $2o,  or  in  lieu  thereof 
to  work  on  the  public  works  for  25  days,  was 
not  affected  by  the  invalid  portion  of  the  ordi- 
nance, and  could  not  complain  thereof. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  121.*] 

Error  from  Superior  Coart,  Ben  HUl 
County;  U.  V.  Whipple,  Judge. 

Tom  Clark  was  convicted  of  disorderly 
conduct,  in  violation  of  a  dty  ordinance  of 
the  Gil7  of  Fitzgerald,  and  brings  error. 
Affirmed. 


•F^  ochsr  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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McDonald  &  Qulncey,  for  plaintiff  in  er- 
ror.   B.  Wall,  for  defendaat  In  error. 

RUSSBLIi,  J.  Tom  Clark  was  convicted 
in  the  mayor's  court  of  the  dty  of  Fltzger- 
alll  of  the  offense  of  disorderly  conduct,  and 
sentenced  to  pay  a  fine  of  $25  or  to  work 
25  days  on  the  public  works  of  the  city. 
The  ordinance  under  which  he  was  tried  and 
convicted  provides  that  persons  convicted 
of  disorderly  conduct  "shall  be  fined  in  a 
sum  not  to  exceed  $100  or  90  days  in  jail 
or  at  work  on  the  streets  of  the  dty,  or 
all,  in  tee  discretion  of  the  mayor."  This  or- 
dinance was  passed  prior  to  the  act  of  1907 
(Laws  Ga.  1907,  p.  609),  creating  a  new  char- 
ter for  the  city  of  Fitzgerald.  In  the  last 
section  of  the  act  Just  referred  to  it  is  pro- 
vided "that  all  ordinances  passed  by  the 
mayor  and  council  of  the  city  of  Fitzgerald 
under  a  former  charter,  or  any  amendment 
thereof,  which  are  now  in  force,  and  which 
are  inconsistent  with  and  at  variance  with 
this  act,  be  and  are  hereby  expressly  repeal- 
ed; but  all  ordinances  of  said  city  of  Fitz- 
gerald heretofore  passed  and  now  in  force, 
which  are  not  inconsistent  with  this  act,  are 
continued  as  ordinances  of  the  said  city  of 
Fitzgerald  in  full  force  and  effect  until  the 
same  have  been  repealed  by  ordinance  or 
resolution  of  the  mayor  and  council  as  pro^ 
vided  for  in  this  act"  The  power  of  the 
mayor  to  impose  penalties  for  violation  of 
the  city  ordinances  is  expressly  limited  by 
the  act  (section  4)  as  follows:  "The  mayor 
♦  •  ♦  shall  have  full  power  and  author- 
ity to  hold  ♦  *  ♦  a  mayor's  court  for 
said  city  for  the  trial  of  offenders  against 
the  ordinances  of  said  city,  and  impose  such 
jpenaltles  for  violation  thereof  as  may  be 
prescribed  by  ordinance,  not  exceeding  a  fine 
of  two  hundred  dollars,  and  imprisonment 
and  labor  on  the  public  works  of  the  city 
for  sixty  days  for  each  offense,  but  shall  in 
all  cases  make  the  sentence  in  the  alterna- 
tive." 

It  is  contended  by  the  plaintiff  in  error 
that  the  ordinance  under  which  he  was  tried 
and  convicted  is  invalid,  for  the  reason  that 
the  punishment  therein  prescribed  exceeds 
the  maximum  punishment  authorized  by  the 
act  creating  the  new  charter.  In  other 
words,  the  charter  prescribes  a  maximum 
punishment  of  $200  fine,  or  imprisonment, 
and  work  for  60  days;  whereas  the  ordi- 
nance prescribes  a  maximum  punishment  of 


a  Jail  sentence  of  90  days  and  work  on  the 
public  works  for  a  similar  length  of  time, 
and  also  a  fine  of  $100.  It  will  thus  be  seen 
that  the  ordinance  prescribes  a  Jail  sentence 
of  90  days  without  any  charter  authority 
for  this  punishment,  and  also  a  sentence  to 
work  on  the  public  works  for  90  days; 
whereas  the  charter  authorizes  only  60  days 
at  such  work.  It  is  also  pointed  out  that  the 
ordinance  prescribes  a  cumulative  sentence; 
whereas  only  an  alternative  sentence  is  au- 
thorized by  the  charter.  There  is  no  doubt 
that  the  ordinance  is  Invalid  in  so  far  as  it 
exceeds  the  maximum  punishment  author- 
ized by  the  charter:  We  are  of  the  opinion, 
however,  that  in  view  of  the  portion  of  the 
act  creating  the  new  charter  which  express- 
ly continues  In  force  all  prior  ordinances  of 
the  city  not  inconsistent  therewith,  the  ordi- 
nance is  valid  in  so  far  as  it  authorizes  a 
fine  of  $100,  with  an  alternative  sentence  to 
work  on  the  public  works  of  the  dty  not 
exceeding  60  days.  It  was  evidently  the  in- 
tent of  the  Legislature,  in  inserting  this  sec- 
tion in  the  act  creating  the  new  charter,  to 
continue  in  force  the  existing  ordinances  of 
the  city  in  so  far  as  they  were  not  Incon- 
sistent with  the  new  charter.  The  dty 
had  ample  power  under  both  the  old  and  the 
new  charter  to  punish  for  disorderly  con- 
duct; and  the  mere  fact  that  the  new  char- 
ter restricted  the  amount  of  punishment 
which  could  be  inflicted  upon  violators  of  the 
law  invalidated  the  ordinance  only  in  part, 
and  operated  to  amend  it  accordingly. 

It  has  been  frequently  held  that  where  a 
municipal  ordinance  is  good  in  part  and  bad 
in  part,  and  the  good  is  separable  from  the 
bad,  the  whole  ordinance  does  not  fall.  In 
such  a  case  the  good  will  be  separated  from 
the  bad  and  upheld.  See  Joseph  v.  Mllledge- 
ville,  97  Ga.  513,  25  S.  E.  323;  Campbell  v. 
Thomasville,  6  Ga.  App.  238,  64  S.  E.  815. 
The  plaintiff  in  error  was  only  sentenced  to 
pay  a  fine  of  $25,  or  In  lieu  thereof  to  work 
on  the  public  works  of  the  city  for  25  days. 
This  sentence  was  valid  both  under  the  old 
and  the  new  charter.  Not  being  affected  by 
the  portion  of  the  ordinance  which  is  in- 
valid, the  plaintiff  in  error  has  no  cause  to 
complain. 

2.  The  evidence  fully  authorized  the  Judg- 
ment of  guilty,  and  there  is  no  merit  In  any 
of  the  assignments  of  error. 

Judgment  affirmed. 
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(S  S.  C.  196) 
MARSHALL   SPRINGS  &  CO.  v.  SMITH. 

(Supreme  Coart  of  South  Caiolina.    March  11, 

1910.) 

1.  Chattel  Mobtgages  (8  161*)--Rioht  of 
mobtgageb  to  possession  —  removal  of 
Pbofebtt  bt  Mobtgagob. 

Where  the  mortgagor  in  a  chattel  mortgage 
to  secure  a  past  indebtedness  and  advances  in 
cash  and  |^ano  to  be  expended  in  the  cultivation 
of  a  designated  farm  stipulated  that,  on  the 
mortgagor  removing  the  property  from  the  farm, 
the  mortgagee  could  take  possession  of  the  prop- 
erty, removed  the  chattels  from  the  farm  which 
he  abandoned  and  failed  to  pay  the  debt  or  the 
cash  advanced,  the  mortgagee,  though  he  had 
not  supplied  the  guano>  could  take  possession  of 
the  chattels. 

[Ed.  Note.~For  other  cases,  see  Chattel  Mort- 
gages, Gent.  Dig.  {  283 ;   Dec.  Dig.  i  161.*] 

2.  New  Tbial  ((  68*)— Gbounds— Contbabt 

to  E/VIDENCE. 

Where  there  was  no  evidence  on  which  the 
verdict  could  be  rested,  the  refusal  to  grant  a 
new  trial  was  error. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  §  135;  Dec  Dig.  |  68.*] 

Appeal  from  Gommon  Pleas  Gircuit  Gonrt 
of  Hampton  Gonnty;  John  S.  Wilson,  Jndge. 

Action  by  Marshall,  Springs  &  Go.  against 
&  G.  SmltlL  From  a  judgment  for  defend- 
ant, plaintiffs  appeaL  Reversed  and  re- 
manded. 

W.  B.  De  Loach  and  W.  D.  Gonnor,  for  ap- 
pellants. W.  S.  Smith  and  W.  S.  Tillinghast, 
for  re8];>ondent 

JONES,  C  J.  This  is  an  action  in  claim 
and  delivery  for  two  mules,  and  resulted 
in  a  verdict  and  Judgment  for  defendant  for 
the  return  of  the  mules  and  |225  damages. 
The  plaintiffs  present  a  number  of  exceptions, 
but  we  will  confine  attention  to  the  questions 
which  must  control  the  appeal. 

The  undisputed  facts  are  that  in  1906  plain- 
tiffs made  advances  to  defendant,  which  were 
secured  by  a  mortgage  of  the  two  mules  in 
question;  that  there  was  a  balance  due  on 
this  debt,  testified  by  plaintiffs  to  be  $250, 
admitted  by  defendant  in  his  testimony  to  be 
$145,  and  alleged  in  his  answer  to  be  over 
$200;  that  on  January  21,  1907,  defendant 
executed  to  plaintiffs  another  mortgage  on 
said  mules  for  $423.80.  Plaintiffs  testified 
that  this  was  to  cover  the  back  indebtedness, 
and  to  secure  advances  in  cash  $50  and  in 
fertilizers  $102.  It  is  not  disputed  that  de- 
fendant received  the  $50  advances  on  the  ex- 
ecution of  the  papers.  Defendant  claims  that 
he  did  not  receive  any  fertilizers,  but  there 
was  no  evidence  that  he  ever  applied  to  plain- 
tiffs for  fertilizers.  According  to  the  con- 
tract, the  advances  in  money  or  supplies  or 
gnano  were  to  be  expended  in  cultivation  of 
the  soil  upon  a  certain  place  in  Hampton 
county  known  as  the  A.  S.  Jones  place.  It  is 
not  disputed  that  before  the  middle  of  Feb- 
ruary, 1907,  defendant  moved  off  the  A.  S. 


Jones  place,  and  carried  the  mules  with  him. 
The  contract  stipulated :  "And  it  is  provided 
that  the  said  party  of  the  second  part  may 
retain  possession  of  the  said  property  until 
default  be  made  in  the  payment  of  said  ad- 
vances, but  if  the  full  amount  of  same  is  not 
paid  when  due  or  on  demand,  or  if  prior 
thereto  the  said  party  of  the  second  part 
shall  break  any  covenant  herein  contained, 
or  shall  attempt  to  make  way  with,  or  re- 
move said  property,  or  any  part  thereof  from 
the  place  where  it  now  is,  then,  and  in  either 
event  the  said  parties  of  the  first  part>  or 
their  ageits,  or  attorneys,  shall  have  the 
right  without  suit  or  process  to  take  posses- 
sion of  said  property  wherever  found,"  etc. 
When  plaintiff  discovered  that  defendant  had 
moved  from  the  Jones  place  and  carried  the 
mules  with  him,  he  demanded  possession  of 
the  mules,  or  payment,  and,  upon  defendant's 
refusal,  this  action  was  commenced  on  Feb- 
ruary 18,  1907,  to  obtain  possession.  There 
was  not  a  particle  of  evidence  that  plaintiffs 
breached  their  contract,  and  there  was  con- 
clusive evidence  that  defendant  breached  the 
contract  by  abandoning  the  farm  and  removing 
the  property  from  the  place  where  he  stipu- 
lated to  keep  it,  which  breach  by  the  terms 
of  the  contract  gave  plaintiffs  right  to  the 
possession  of  the  mules  under  the  mortgage. 

There  being  no  evidence  upon  which  the 
verdict  for  defendant  conld  be  rested,  it  was 
error  not  to  grant  a  new  trial.  We  think 
also  there  was  error  in  the  charge :  "If  they 
(plaintiffs)  complied  with  their  part  of  the 
agreement  and  it  was  broken  on  the  part  of 
Smith,  it  is  a  matter  for  you  to  determine,  un- 
der this  paper,  whether  they  had  the  right 
to  take  the  property  mortgaged  if  the  prop- 
erty was  removed  or  made  way  with  in  any 
way."  The  Jury  should  have  been  instruct- 
ed that  under  the  terms  of  the'  contract,  if 
defendant  removed  the  property  from  the 
place  where  he  agreed  to  conduct  a  farm  and 
keep  them,  the  plaintiff  had  the  right  to  take 
possession. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  case  remanded  for  a  new  trial. 


(86  S.  G.  90) 

MESSERVY  et  al.  v.  MESSERVY. 

(Supreme  Court  of  South  Carolina.    March  9, 

1910.) 

Husband   and   Wife   (§   288*)  —  Separate 
Maintenance— Permanent  Alimony. 

The  rule  that  temporary  alimony  may  be 
granted  when  defendant  is  without  estate  or 
certain  income,  but  is  able,  by  the  use  of  his 
faculties,  to  provide  reasonable  maintenance  for 
his  wife,  applies  to  permanent  alimony. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  288.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  Geo.  B.  Prince,  Judge. 

Action  by  Pearl  C.  Messervy,  by  Michael 
J.  Dean,  her  guardian  ad  litem,  against  John 


•ror  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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R  Messeiry,  for  separate  maintenance.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
See,  also,  infra. 

W.  A.  Ilolman,  for  appellant  Logan  & 
Grace,  fof  respondent. 

GARY,  A.  J.  The  question  presented  by 
the  exceptions  is  whether  the  rule  announced 
in  the  former  appeal  in  this  case  (80  S.  C. 
277,  61  S.  E.  442)  as  to  temporary  alimony 
Is  applicable  to  permanent  alimony.  The 
principle  then  stated  Is  that:  "Temporary 
alimony  may  be  granted  when  the  defend- 
ant is  without  estate  or  certain  income,  but 
is  able,  by  the  use  of  his  faculties,  to  provide 
reasonable  maintenance  for  his  wife.  The 
absence  of  an  estate  or  income,  cannot  ab- 
solve the  husband  from  his  personal  duty  to 
exert  himself  to  support  his  wife."  We  are 
unable  to  discover  any  good  reason  why  this 
rule  should  not  be  applied  in  cases  of  perma- 
nent alimony. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(85  s.  c.  ISQ) 

MESSBRVY  V.  MESSERVY.t 

(Supreme  0>art  of  South  Carolina.    March  10, 

1910.) 

1.  Husband  and  Wife  (§  288*)— Action  fob 
Sepabate  Maintenance. 

A  judgment  may  be  given  against  a  hus- 
band for  separate  maintenance,  though  be  has 
neither  property  nor  income,  if  he  is  able,  by 
use  of  his  faculties,  to  provide  maintenance  for 
his  wife,  even  if  it  may  be  impossible  to  enforce 
its  payment. 

[E3d.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  f  1077;  Dec.  Dig.  S  288.*] 

2.  Husband  and  Wite  (§  299*)— AondN  pob 
Sepabate  Maintenance  —  Judgment  fob 
Alimony. 

Where  a  husband  by  the  exercise  of  his  fac- 
ulties derives  an  income,  the  court  may  in  its 
discretion,  order  a  part  of  such  income  to  be 
devoted  to  the  support  of  his  wife,  and  obedi- 
ence to  such  order  may  be  enforced  by  attach- 
ment for  contempt. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  1094-1097;  Dec  Dig.  § 
299.*] 

3.  Husband  and  Wife  (§  299*}— Action  fob 
Sepabate  BiIaintenance  —  judgment  fob 
Alimony. 

Where  a  husband  is  able  to  comply  with 
the  order  of  court  for  the  payment  of  alimony, 
and  willfully  refuses  to  do  so,  or  has,  in  fraud 
of  the  rights  of  his  wife,  and  in  violation  of 
the  order  of  court,  rendered  himself  unable  to 
do  so,  he  may  be  punished  as  for  contempt. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  f  1097 ;   Dec.  Dig.  §  299.*] 

4.  Husband  and  Wife  (§  299*)— Action  fob 
Sepabate  Maintenance  —  judgment  fob 
Alimony. 

The  court  cannot  compel  a  husband,  who 
has  no  trade  or  profession  or  employment,  to 
learn  a  trade,  acquire  a  profession,  or  find  em- 
ployment, and  by  the  exercise  thereof  derive  an 
income  for  the  support  of  his  wife. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  !f  1097;    Dec.  Dig.  §  299.*] 


Appeal  from  Coonnon  Pleas  C^coit  Court 
of  Charleston  County;  R.  W.  Memmlnger. 
Judge. 

Action  by  Pearl  0.  Messervy,  by  M.  J. 
Dean,  her  guardian  ad  litem,  against  John 
R.  Messervy,  for  separate  maintenance. 
From  an  order  committing  defeudant  for 
contempt,  he  appeals.     Reversed. 

See,  also,  67  S.  E.  129. 

W.  A  Holman,  for  appellant  Logan  & 
Grace,  for  respondent 

HYDRICK,  J.  This  Is  an  appeal  from  an 
order  of  the  circuit  eourt  committing  the 
appellant  to  jail  for  contempt  for  failure  to 
pay  to  the  plaintiff  alimony  and  suit  money 
according  to  a  previous  order,  which  was 
affirmed  by  this  court  80  &  C.  277,  61  S.  B. 
442. 

The  testimony  shows  that  appellant  Is  a 
young  man  of  limited  education,  who  has  no 
trade,  profession,  or  employment,  and  no 
property  or  Income.  It  does  not  appear  that 
he  has,  or  ever  had,  any  steady  employment, 
or  that  he  has  ever  engaged  in  any  business. 
On  the  contrary,  It  does  appear  that  he  has 
always  been  supported  by  his  father,  who  is 
a  man  of  means.  In  his  sworn  retom  to  the 
rule  to  show  cause  why  he  should  not  be 
attached  for  contempt  appellant  asserts  his 
inability  to  comply  with  the  order  of  the 
court,  and  says  that  he  tried  to  get  work, 
but  failed;  and  that  if  he  could  obtain  em- 
ployment on  account  of  his  lack  and  skill 
and  training,  he  could  not  earn  more  than 
enough  to  support  himself.  The  circuit  court 
found  as  facta  "that  he  has  no  property 
from  which  he  can  derive  an  income,  and 
that  he  is  without  any  income,  except  such 
as  his  father  sees  fit  to  allow  him,"  and, 
further,  "that  his  father  will  not  voluntar- 
ily allow  him  anything  for  plaintiff,  and  that 
were  he  disposed  to  share  with  plaintiff  any 
allowance  he  might  receive  from  his  father, 
he  would  have  to  do  so  without  his  father's 
knowledge,  or  else  such  allowance  would  be 
discontinued."  The  circuit  court  held,  how- 
ever, that  he  had  not  made  an  honest  effort 
to  get  work  as  he  was  capable  of  doing,  and 
therefore   adjudged  him  in   contempt 

There  is  no  doubt  of  the  obligation,  legal 
and  moral,  of  the  appellant  to  support  his 
wife.  This  court  has  held  that  a  Judgment 
may  be  given  against  a  husband  for  alimony, 
when  he  has  neither  property  nor  Incbme, 
but  is  able,  by  the  use  of  his  faculties,  to 
provide  maintenance  for  her.  In  such  a  case 
the  wife  is  entitled  to  the  Judgment,  even 
though  it  may  be  impossible  for  the  court 
to  enforce  its  payment  The  court  cannot" 
deny  a  party  the  right  to  a  Judgment  to 
which  he  is  entitled,  on  the  ground  that  the 
Judgment  debtor  is  insolvent,  or  unable  to 
pay  the  amount  adjudged  to  be  due,  for  the 
debtor    may    thereafter    acquire    property 
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vhich  could  be  subjected  to  the  payment 
of  the  judgment  There  is  therefore  no  in- 
consistency in  the  court  decreeing  alimony 
in  a  case  like  this,  eyen  though  it  may  find 
itself  unable  to  enforce  payment  thereof. 
If  a  husband  has  property  or  an  Income,  or 
if  by  the  exercise  of  his  faculties  he  does  de- 
riye  an  income,  the  court  may,  in  its  discre* 
tion,  to  be  exercised  according  to  the  facts 
of  the  case  and  the  circumstances  of  the  par- 
ties, order  a  part  of  such  property  or  in- 
come, in  excess  of  what  is  necessary  for  the 
support  of  the  husband,  devoted  to  the  sup- 
port of  the  wife,  and  obedience  to  such  or- 
der may  be  enforced  by  attachment  for  con- 
tempt The  remedy,  howeyer,  is  a  harsh 
one,  and  it  should  be  applied  with  caution. 
But  where  it  appears  that  the  husband  is 
able  to  comply  with  the  order  of  the  court, 
and  willfully  refuses  to  do  so,  or  has,  in 
fraud  of  the  rights  of  his  wife,  and  in  ylo- 
lation  of  the  order  of  the  court,  brought  upon 
himself  the  inability  to  do  so,  he  may  be 
punished,  as  for  a  contempt  We  do  not 
think  the  court  can  compel  a  husband,  who 
has  no  trade  or  profession  or  employment, 
to  learn  a  trade,  acquire  a  profession,  or 
find  employment,  and,  by  the  exercise  there- 
of, deriye  an  income  for  the  support  of  his 
wife.  If  it  could  do  so  to  enforce  payment 
of  a  judgment  for  alimony,  why  could  it  not 
do  so  to  enforce  payment  of  any  other  Judg- 
ment? The  moral  obligation  to  pay  a  judg- 
ment for  alimony  may  be  greater  than  the 
obligation  to  pay  any  other,  but  there  is  no 
difference  in  the  legal  obligation.  The  court 
does  not  undertake  to  enforce  purely  moral 
obligations;  nor  can  it  undertake  to  make 
the  thriftless  thrifty. 

The  order  of  the  circuit  court  is  reversed, 
but  without  prejudice  to  plaintiff  to  apply 
for  such  further  orders  as  may  be  proper  to 
compel  obedience  to  the  orders  of  the  court, 
if  and  when  appellant  is  able  to  comply 
therewith. 

GARY,  A.  J.,  and  WOODS,  J.,  concur. 
JONES,  Gb  J.,  concurs  in  the  result 


(K  s.  c.  170) 

STATE  y.  SHORTER. 

(Supreme  Court  of  South  Carolina.    March  7, 

1010.) 

1.  GBnciNAL  Law  ({f  406,  400*)— Evidbncb— 

Admission  of  Pabtt. 

The  admissions  of  a  party  in  interest  are 
admissible  as  eyidence;  but,  unless  they  are 
made  and  acted  upon  by  the  opposite  party  un- 
der circumstances  creating  an  estoppel,  they  are 
not  conclusive,  and  may  be  explained  or  modi- 
fied, and  the  effect  of  a  rebuttable  admission 
varying  according  to  the  circumstances  under 
which  it  is  made  is  a  question  exclusively  for 
the  jury. 

[Ed.  Note.— -Foi  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  785,  894r^2T;  Dec.  Dig.  §§ 
406,  40P.*1 


2.  Criminal  Law  (K  763,  764*)  —  Irstbuc- 

TIONS— iNyADINO  JPROVINCB  OF  JURY. 

A  charge  that  a  man  is  not  going  to  make 
an  admission  against  himself  unless  it  is  true 
is  erroneous,  as  invading  the  province  of  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,   Cent   Dig.   S   1762;     Dec   Dig.   §S   763, 

Appeal  ftom  General  Sessions  Circuit  Court 
of  Clarendon  County :  John  S.  Wilson,  Judge. 

Seth  A.  Shorter  was  conyicted  of  selling 
property  covered  by  mortgage,  and  appeals. 
Reyersed. 

R.  O.  Pnrdy,  for  appellant  Walter  H. 
Wells,  Sol.,  for  the  State. 

HYDRICK,  J.  Appellant  was  convicted  of 
selling  a  bale  of  cotton  covered  by  mortgage. 
The  only  question  at  issue  on  the  trial  was 
whether  appellant  owed  the  prosecutor  any* 
thing.  He  claimed  that  he  had  paid  his  debt 
in  full.  The  prosecutor's  books  were  exclud- 
ed, because  not  properly  proved,  and  the 
state  relied  for  proof  of  the  debt  on  certain 
alleged  admissions  of  appellant  as  to  the 
amount  of  his  Indebtedness  to  the  prosecutor, 
testified  to  by  the  prosecutor,  but  denied  by 
appellant,  and  also  upon  an  offer  of  appel- 
lant to  pay  the  prosecntor  $20  out  of  the 
proceeda  of  the  cotton  sold,  which  appellant 
said  he  offered  to  pay,  although  he  did  not 
owe  it,  rather  than  defend  a  prosecution, 
which  the  prosecutor  threatened. 

The  sole  point  raised  by  the  appeal  is  that 
the  charge  was  upon  the  facts.  The  portion 
of  the  charge  complained  of  was  as  follows: 
"It  comes,  down  to  what  admissions  have 
been  made.  You  have  heard  Mr.  Johnson's 
testimony,  and  you  have  heard  this  defend- 
ant's testimony,  and  it  is  a  matter  for  you. to 
say  whom  you  are  going  to  believe.  Yon 
have  heard  the  testimony,  and  it  Is  for  you 
to  say  what  weight  you  are  going  to  give 
that,  and  now  the  law  as  to  admissions,  that 
rule  of  law  is  this:  That  where  an  admis- 
sion— a  party  is  accused  of  a  crime,  and 
where  he  voluntarily,  without  being  coerced, 
without  being  forced,  makes  an  admission, 
the  law  takes  that  against  him.  A  man  is 
not  going  to  make  an  admission  against  him- 
self nnless  it  is  so.  If  there  has  been  any 
admission  as  to  the  amount  due  in  this  case, 
it  is  for  you  to  say  who  made  it,  and  to 
whom  it  was  made,  and  that  Is  a  question  of 
fact  for  you  to  determine.  '  I  can't  toych  on 
that  at  all.  That  is  all  the  law  in  the  case." 
The  rule  is  that  the  admissions  of  a  party  in 
interest  are  received  as  evidence  of  the  fact 
admitted;  but,  unless  they  were  made  and 
acted  upon  by  the  opposite  party  under  cir- 
cumstances which  create  an  estoppel,  they 
are  not  conclusive,  and,  in  that  event  they 
may  be  explained  or  modified,  or  it  may  be 
shown  that  the  fact  was  otherwise.  Cox  v. 
Buck,  3  Strob.  867;  Draffln  v.  R  R.  Co.,  34 
S.  C.  464.  13  S.  Eu  427;    Hall  v.  Woodward. 
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30  S.  C.  564,  9  8.  B.  684.  The  force  and  ef- 
fect of  a  rebuttable  admission  yarles  accord- 
ing to  the  circumstances  under  which  it  was 
made,  and  that  is  a  question  exclusively  for 
the  jury.  1  Enc.  !#.  &  P.  200  et  seq.  It  fol- 
lows that  when  his  honor  charged,  **A  man 
is  not  going  to  make  an  admission  against 
himself  unless  it  is  true/'  he  invaded  the 
province  of  the  Jury.  1  Enc.  L.  &  P.  207  et 
seq. 
Judgment  reversed. 


(83  Sw  C.  166) 

MAYFIELD  v.  SOUTHBRJ<I  RY.  CO., 
CAROLINA  DIVISION. 

(Supreme  Court  of  South  Carolina.    March  7, 

1910.) 

1.  Evidence  (i  158*)— Best  Evidence. 

It  was  error  to  permit  a  witness  to  testify 
that  certain  personal  property  and  real  estate 
had  been  transferred  b^  him  by  deed;  the 
writing  being  the  best  evidence. 

[Ed.  Note.— For  other  cases,  see  E}vidence, 
Cent  Dig.  i§  514^^22;    Dec.  Dig.  |  158.*] 

2.  Railboads  (I  469*)  —  FiBBS  —  Exemption 

raOM  LdABILITT. 

A  provision  in  a  contract  between  the  own- 
er of  a  cotton  gin  and  a  railroad  for  the  con- 
struction of  a  spur  track  to  the  gin,  exempting 
the  railroad  from  liability  for  loss  of  the  plant 
or  damage  thereto  by  fire,  communicated  by  lo- 
comotives, was  valid,  though  the  gin  was  situ- 
ated beyond  the  limits  of  the  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1665 ;   Dec.  Dig.  §  469.*] 

3.  Railboads  (|  469*)  —  Fibes  —  Exemption 
FBOM  Liability. 

A  contract  between  the  owner  of  a  cotton 
gin  and  a  railroad  for  the  construction  of  a  spur 
track  to  the  gin  exempted  the  railroad  from  lia- 
bility for  loss  by  fire  communicated  by  locomo- 
tives of  the  railroad.  Held,  that  the  exemption 
embraced  fires  communicated  from  its  main  line. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  469.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  R.  C.  Watts,  Judge. 

Action  by  Mrs.  Leda  K.  Mayfield  against 
the  Southern  Railway  Company,  Carolina 
Division.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

See,  also,  67  S.  E.  134. 

J.  F.  Carter,  T.  M.  Raysor,  and  B.  L.  Ab- 
ney,  for  appellant  R.  C.  Holman  and  S.  G. 
Mayfield,  for  respondent 

WOODS,  J.  The  plaintiff,  Leda  K.  May- 
field,  recovered  a  Judgment  against  the  de- 
fendant. Southern  Railway,  Carolina  Divi- 
sion, for  loss  by  fire  of  a  ginhouse,  seed- 
house,  and  gins  and  other  machinery,  under 
the  allegation  of  the  complaint  that  the  prop- 
erty was  set  on  fire  by  sparks  emitted  from 
one  of  the  defendant's  engines.  The  excep- 
tions are  numerous,  but  It  was  admitted  at 
the  argument  that  only  two  errors  are  as- 
signed, one  in  the  admission  of  evidence  and 
the  other  in  the  charge. 

The  main   issues  were:     First  Was  the 


plaintiff  the  sole  owner  of  the  property,  or 
did  she  and  her  husband  own  it  Jointly? 
Second.  Was  the  plaintiff  bound  by  a  writ- 
ten contract  signed  by  S.  C  Mayfield,  her 
husband,  and  the  defendant,  which  was  set 
up  in  defense  as  a  contract  exempting  the 
defendant  from  liability  for  flre.  Third.  If 
the  plaintiff  was  bound,  was  the  contract  ef- 
fectual to  defeat  her  recovery. 

On  the  lOth  of  February,  1906,  Leda  K. 
Mayfield  and  S.  G.  Mayfield  executed  a  deed 
conveying  to  the  defendant  a  right  of  way 
for  a  spur  track  to  be  run  from  defendant's 
main  line  to  the  industrial  plant,  for  the 
burning  of  which  this  suit  was  brought  The 
right  of  way  conveyed  is  described  in  the 
deed  as  being  over  and  upon  the  lands  of 
the  grantors;  and  the  consideration  express- 
ed in  the  deed  was  "the  advantage  to  be  by 
them  derived  from  the  operation  of  the  here- 
inafter described  track."  On  the  same  day 
the  husband,  S.  Q.  Mayfield,  in  his  own 
name,  made  a  contract  with  the  railroad 
company  for  the  construction  of  the  indus- 
trial track,  which  provided,  among  other 
things,  that  the  railroad  company  should 
"maintain  and  operate  the  same  for  the  pur- 
pose of  affording  unto  the  party  of  the  sec- 
ond part  (S.  G.  Mayfield)  facilitieB  for  the 
shipment  of  his  freights  over  the  lines  of 
the  railway  company  and  its  connections." 
In  addition  to  these  recitals  that  the  land 
belonged  to  Mr.  and  Mrs.  Mayfield  Jointly 
and  that  the  industrial  plant  which  was  to 
be  served  by  the  spur  track  belonged  to  S. 
G.  Mayfield,  the  documentary  evidence  as 
well  as  the  testimony  of  Mr.  Mayfield  show- 
ed that  the  machinery  had  been  bought  by 
the  husband  and  wife  together.  In  these 
circumstances,  it  was  error  to  allow  the  wit- 
ness S.  G.  Mayfield  to  testify  that  his  in- 
terest in  the  property  had  been  transferred 
to  Mrs.  Mayfield  by  deed  executed  in  1900. 
It  is  true,  as  said  by  the  circuit  Judge,  that 
a  writing  is  not  necessary  to  pass  the  title 
to  personal  property,  but,  when  the  parties 
to  a  sale  of  such  property  choose  to  put  their 
contract  in  writing,  that  is  the  best  evidence 
of  its  existence  and  of  its  terms.  Had  the 
witness  said  that  he  had  sold  the  personal 
property  to  his  wife  without  a  writing,  then 
by  cross-examination  the  test  could  have 
been  applied  as  to  whether  the  acts  neces- 
sary to  pass  the  title  without  writing  had 
actually  been  done.  But,  when  the  witness 
testified  that  there  was  a  writing  in  exist- 
ence, the  writing  took  the  place  of  any  oth- 
er method  of  making  the  transfer  and  spoke 
for  itself;  and  the  mere  verbal  statement 
of  the  witness  as  to  its  effect  was  inadmis- 
sible. The  plaintiff  and  the  witness  on  the 
10th  of  February,  1906,  had  represented  In 
their  deed  that  the  land  belonged  to  both 
of  them,  and  the  witness  had  on  the  same 
day  represented  in  his  contract  that  the  in- 


«For  other  caaes  lee  same  topic  and  lection  NUMBER  la  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft.  Reporter  Indexc 


s.a) 


MATFIELD  r.  SOUTHERN  RY.  CO.,  CAROLINA  DIVISION. 


1B3 


dustrial  plant  belonged  to  him.  It  was 
therefore  of  primary  Importance  to  the  de- 
fendant that  the  writing  evidencing  the  ac- 
quisition of  the  entire  title  by  Mrs.  May- 
field  should  be  produced,  so  that  its  terms 
and  its  date  should  appear.  The  terms  of 
the  paper  and  its  date  would  have  a  very 
manifest  bearing  on  the  first  two  Issues 
above  stated,  namely,  whether  the  plaintiff 
was  the  sole  owner  of  the  property  and  en- 
titled to  recover  for  its  full  value,  and 
whether  she  was  bound  by  the  contract  of 
exemption  signed  by  her  husband.  The  ver- 
bal statement  as  to  the  transfer  was  clearly 
inadmissible  for  the  additional  reason  that 
a  large  part  of  the  property  destroyed  by 
the  fire  consisted  of  real  estate  which  could 
not  be  conveyed  by  parol. 

The  next  inquiry  is  whether  the  circuit 
Judge  erred  In  his  construction  of  the  clause 
of  the  contract  providing  for  exemption 
from  liability  for  destruction  of  the  build- 
ings used  in  connection  with  the  business 
served  by  the  industrial  track  and  their  con- 
tents. The  exemption  clause  is  as  follows: 
"That  he  (S.  G.  Mayfleld)  will  indemnify  and 
save  harmless  the  railway  company  against 
all  and  any  damage  resulting  from  negli- 
gence of  the  party  of  the  second  part,  his 
servants  and  employes,  in  and  about  said  in- 
dustrial track  and  the  right  of  way  there- 
for; and,  furthermore,  against  any  and  all 
claims,  demands,  suits,  judgments,  and  sums 
of  money  accruing  for  loss  or  damage  by 
fire  communicated  by  locomotive  engines  or 
trains  of  the  railway  company  to  buildings 
used  by  the  party  of  the  second  part  in  con- 
nection with  the  business  served  by  said  In- 
dustrial track,  or  to  the  contents  of  such 
buildings,  or  to  other  property  stored  by  or 
with  the  consent  of  the  party  of  the  second 
part  upon  or  near  said  industrial  track. 
The  railway  company  hereby  stipulates  for 
this  protection  as  a  condition  of  its  agree- 
ment herein  expressed,  to  afford  the  above- 
described  terminal  services  and  facilities  to 
the  party  of  the  second  part  elsewhere  than 
at  Its  regular  station."  The  validity  of  such 
contracts  has  been  so  completely  established 
by  an  unbroken  current  of  Judicial  authori- 
ty that  the  familiar  and  convincing  reason- 
ing on  the  subject  need  not  be  again  set  out 
In  asserting  their  validity,  Mr.  Justice  Jones 
for  the  court  tersely  stated  the  argument 
and  cited  the  authorities  In  German- Ameri- 
can Ins.  Co.  V.  Southern  Ry.  Co.,  77  S.  C. 
467,  58  S.  E.  837.  It  makes  no  difference 
that  the  industrial  plant  to  which  the  con- 
tract relates  may  be  situated  beyond  the  lim- 
its of  the  railroad  right  of  way.  The  owner 
of  the  plant  has  no  right  and  can  acquire 
none  except  by  contract  to  require  the  rail- 
road company  to  build  a  spur  track  to  his 


plant  Mays  v.  Seaboard  A.  L.  Ry.  Co.,  75 
S.  C.  455,  56  S.  E.  30.  It  follows  that  as  a 
condition  of  furnishing  this  convenience  the 
railroad  company  may  exact  any  condition 
it  sees  fit  not  forbidden  by  public  policy. 
As  already  pointed  out,  the  condition  that 
the  railroad  company  shall  be  exempt  from 
liability  for  loss  of  the  plant  by  fire  com- 
municated by  Its  locomotive  engines  is  not 
forbidden  by  public  policy;  and  therefore 
this  contract  must  be  held  valid  without  re- 
spect to  the  location  of  the  plant  The  pre- 
cise point  was  decided  in  accordance  with 
this  conclusion  by  the  Supreme  Court  of 
Texas  in  M.,  K.  &  T.  Ry.  Co.  v.  Carter,  95 
Tex.  401,  68  S.  W.  159. 

While  not  denying  the  validity  of  the  con- 
tract, the  circuit  Judge  limited  its  effect  by 
charging:  ''That  under  that  (agreement) 
even  should  you  find  that  Mr.  Mayfield  was 
the  agent  of  Mrs.  Mayfield,  and  she  Is  bound 
by  his  acts,  yet  that  would  not  prevent  Mrs. 
Mayfield  from  recovering  here  against  the 
railroad  company,  If  this  fire  originated  from 
its  main  line,  or  anywhere  else  other  than 
on  the  side  track."  The  exemption  which 
the  parties  saw  fit  to  express  in  their  con- 
tract was  **for  loss  or  damage  by  fire  com- 
municated by  locomotive  engines  or  trains 
of  the  railway  company  to  buildings,"  etc. 
It  would  have  been  difficult  to  use  broader 
or  more  comprehensive  language,  covering 
fires  communicated  by  any  locomotive  or 
train,  whether  on  the  main  track  or  on  the 
spur  track.  The  court  cannot  Insert  in  the 
contract  restrictive  words  which  the  par- 
ties saw  fit  to  omit,  and,  unless  such  words 
be  Inserted,  there  is  no  escape  from  holding 
the  exemption  to  embrace  fires  communicat- 
ed by  the  defendant's  locomotives  wherever 
they  may  be.  T^^e  circuit  Judge  was  there- 
fore in  error  In  charging  the  Jury  that  the 
contract  of  exemption  had  no  application 
to  fires  communicated  by  the  defendant's  lo- 
comotives while  on  its  main  track.  The  Su- 
preme Court  of  Rhode  Island  reached  the 
same  conclusion  as  to  a  similar  case  in  Rich- 
mond V.  N.  Y.,  etc.,  Ry.  Co.,  26  R.  I.  225, 
58  Atl.  767. 

In  view  of  these  conclusions,  it  seems 
hardly  probable  that  any  question  will  arise 
on  the  next  trial  as  to  the  limits  of  the  right 
of  way.  However,  It  may  be  well  to  remark 
that  the  court  has  laid  down  in  So.  Ry.  Co*  v. 
Beaudrot,  63  S.  a  266,  41  S.  E.  299,  and  So. 
Ry.  Co.  V.  Gossett,  79  S.  C.  372,  60  S.  B.  956, 
what  is  necessary  to  prove  the  legal  right 
to  hold  any  portion  of  a  right  of  way  by  ad- 
verse possession. 

It  is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  to  that  court  for  a 
new  trlaL 
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MAYFIBIJ3  et  al.  v.  SOUTHERN  RY.  CO.. 
CAROLINA  DIVISION. 

(Supreme  Court  of  South  Carolina.     March  7, 

1910.) 

INSUBANCE  ({  606*)  —  SUBBOOATION  0»  IN- 
SURER. 

The  owner  of  property  destroyed  by  fire 
communicated  by  a  locomotive  sued  the  railroad 
for  that  part  of  her  loss  which  had  not  been 
paid  her  by  an  insurance  company,  and  there- 
after the  insurer  filed  a  separate  complaint 
against  the  railroad,  setting  up  the  rigot  of 
subrogation  to  the  insurance  paid,  and  insurer 
then  moved  that  it  be  permitted  to  join  as  a 
party  plaintiff  in  the  action  by  the  owner  and 
to  allow  its  complaint  to  be  made  a  part  of  the 
pleadings  in  that  case.  Heldt  that  the  motion 
was  properly  denied,  as  the  proper  course  for 
insurer  would  have  been  to  move  for  a  dismissal 
of  its  own  action  or  a  consolidation  of  it  with 
the  action  of  the  owner,  and  for  such  amend- 
ments to  her  complaint  as  would  allege  the  facts 
upon  which  subrogation  depended. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  1504-1511,  1514-1516;  Dec.  Dig. 
S  606.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County;  John  S.  Wilson,  Judge. 

Appeal  by  the  Phoenix  Insurance  Company 
from  an  order  denying  its  motion  to  Join  as  a 
plaintiff  In  an  action  by  Mrs.  Leda  K.  May- 
field  against  the  Southern  Railway  Company, 
Oarolina  Division.    Affirmed. 

See,  also,  67  S.  E.  132. 

Slaton  &  Phillips  and  J.  Aldrlch  Wyman, 
for  appellant  R.  C.  Holman  and  J.  F.  Car- 
ter, for  respondents. 

WOODS,  J.  As  this  appeal  involves  a 
question  of  procedure,  it  Is  necessary  to  state 
briefly  the  pleadings.  Mrs.  Leda  K.  MayfieAd 
brought  her  action  agalijjst  the  Southern 
Railway  Company,  Carolina  Division,  for  the 
loss  of  certain  property  which  she  alleged 
was  destroyed  by  fire  communicated  by 
sparks  from  the  defendant  company's  loco- 
motives. Her  complaint  set  out  that  part  of 
the  loss  had  been  paid  by  the  Phoenix  Insur- 
ance Company  under  Its  policy,  and  her  de- 
mand was  for  Judgment  for  the  difference 
between  the  alleged  value  of  the  property 
lost  and  the  Insurance  received.  Thereafter 
the  Phoenix  Insurance  Company  filed  a  sep- 
arate complaint  against  the  railroad  company 
setting  up  the  right  of  subrogation  to  the 
extent  of  $4,250,  the  Insurance  paid.  The 
defendant  answered  regularly  the  complaint 
of  the  Insurance  company  by  a  general  de- 
nial. Afterwards  the  Phoenix  Insurance  Com- 
pany filed  what  Is  termed  in  the  record  a 
supplemental  complaint,  setting  out  naore 
fully  the  facts  upon  which  It  claimed  the 
right  of  subrogation.  In  the  complaint  judg- 
ment was  demanded  for  $7,250,  the  entire 
alleged  value  of  the  property.  The  defend- 
ant answered  this  complaint  by  a  general 
denial  and  by  the  allegation  that  there  was 


another  action  pending  for  the  same  cause 
of  action.  While  these  complaints  were  in 
form  original  complaints,  they  were  entitled. 
"Ex  parte  Phoenix  Insurance  Co.,  In  re  Mrs. 
U  K.  Mayfield,  and  Phoenix  Ins.  Co.  v.  So. 
Ry.  Co.,  Oarolina  Division.'*  In  this  state  of 
the  pleadings  Judge  Wilson  refused  a  mo- 
tion made  on  behalf  of  the  Phoenix  Insurance 
Company  to  Join  that  company  as  a  party 
plaintiff  In  the  action  of  Mrs.  Mayfield,  and 
to  allow  the  supplemental  complaint  to  be 
made  a  part  of  the  pleadings  In  that  case. 
The  ground  upon  which  the  motion  was  re- 
fused does  not  appear  In  the  record,  but  we 
assume  that  the  view  of  Judge  Wilson  was 
that  the  Phoenix  Insurance  Company  could 
not  ask  to  be  made  a  coplalntlff  In  the  action 
of  Mrs.  Mayfield,  when  it  had  an  action  of  Its 
own  i>endlng  In  which  It  sought  the  same  re- 
lief as  It  proposed  to  ask  as  a  coplalntlff 
with  Mrs.  Mayfield.  We  think  that  was  the 
logical  view  according  to  our  understand- 
ing of  the  state  of  the  pleadings  at  the  time 
the  motion  was  made.  We  are  not  Inclined, 
therefore,  to  reverse  Judge  Wilson's  order. 

The  proper  course  of  the  Phoenix  Insurance 
Company  would  have  been  to  move  for  a  dis- 
missal of  Its  own  action  or  a  consolidation 
of  It  with  the  action  of  Mrs.  Mayfield,  and 
for  such  amendments  to  the  complaint  of 
Mrs.  Mayfield  as  would  allege  the  facts  upon 
which  the  right  of  subrogation  depended. 
This  we  think  the  proper  practice  under  the 
case  of  Mobile  Ins.  Co.  v.  Columbia,  etc.,  Ry. 
Co.,  41  S.  a  40a  19  S.  E.  858^  44  Am.  St. 
Rep.  725.  It  was  there  held  that,  where 
the  equity  of  subrogation  exists  In  favor  of 
the  Insurance  company,  the  Insured  after 
receiving  payment  from  the  Insurer  becomes 
trustee  of  the  Insurer  to  that  extent,  and 
to  that  extent  is  bound  to  assign  to  the  Insur- 
ance company  the  claim  against  the  railroad 
company;  and,  if  the  Insured  falls  to  make 
the  assignment,  the  Insurer  as  cestui  que 
trust  may  sue  In  the  name  of  the  Insured 
as  trustee.  The  court  indicated,  further, 
that  the  cause  of  action  in  such  a  case  Is 
not  divisible,  and  that  the  rights  of  all  par- 
ties interested  In  the  loss  should  be  adjudi- 
cated in  one  action.  From  this  It  follows 
that,  when  the  Insured  has  instituted  an  ac- 
tion in  his  own  behalf  to  recover  only  the 
difference  between  the  loss  and  the  insur- 
ance paid,  the  Insurer  should  assert  its  claim 
to  subrogation  by  a  motion  to  be  made  a  par- 
ty and  to  require  the  complaint  amended  so 
as  to  set  out  the  facts  upon  which  It  clainui 
the  equity  of  subrogation. 

The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  afl^rmed,- 
without  prejudice  to  the  appellant  Insurance 
company  to  move  to  dismiss  its  own  action 
and  to  be  brought  into  the  action  of  Leda  K. 
Mayfield  against  the  Southern  Railway  Com- 
pany, Oarolina  Division,  and  for  appropriate 
amendments  of  the  complaint  In  that  action. 
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(85  S.  C.  140) 

In  re  PEEIiE'S  ESTATE. 

(Supreme  Court  of  South  Carolina.     March  5, 

1910.) 

Executors  and  Administrators  (M  18,  85*)— 
Appointment  op  Administp.ator— Nonresi- 
DENCE  AS  Disqualification. 

Act  1878  (16  St.  at  Large,  pp.  700.  701 ; 
Civ.  Code  1902,  §§  2558,  2559)  provides  for  an 
accountiog  in  case  of  change  of  domicile  of  an 
administrator  beyond  the  limits  of  the  state,  and 
for  the  revocation  of  administration  either  when 
the  administrator  who  has  become  nonresident 
fails  to  appear  in  person  and  render  a  return 
to  date,  or  when,  appearing  by  attorney,  he  falls 
to  disprove  a  change  of  domicile  and  continuous 
absence  for  the  preceding  10  months.  Held, 
diat  such  statute  did  not  require  the  revocation 
of  a  nonresident's  administration  as  long  as  he 
presented  his  accounts  in  person,  but  required 
It  when  he  appeared  only  by  attorney  and  fail- 
ed to  show  his  actual  residence,  and  did  not 
provide  for  removal  of  all  administrators  who 
moved  out  of  the  state,  and  did  not  prohibit  the 
appointment  as  administrators  of  nonresidents 
who  were  not  disqualified  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §§  65,  243 ;  Dec. 
Dig.  i§  18,  35.*] 

Appeal  from  Common  Pleas  drcait  Court 
of  Marlboro  County;  R.  Cl  Watts,  Judge. 

In  the  matter  of  the  estate  of  William 
Peele,  deceased.  A  Judgment  of  the  probate 
court  In  favor  of  the  application  of  H.  R. 
Peele  to  be  appointed  administrator,  and 
against  that  of  Thomas  Peele,  was  affirmed 
by  the  circuit  court,  and  Thomas  Peele  ap- 
peals.   Reversed. 

Townsend  &  Rogers,  for  appellant  Mc- 
OoU,  McCoU  &  Le  Grand,  for  respondent 

WOODS,  J.  This  matter  was  heard  by  the 
circuit  Judge  under  tbe  following  agreed 
statement  of  facts:  'That  on  the  26th  day  of 
July,  1909,  H.  R.  Peele  made  application  for 
letters  of  administration  of  the  estate  of  Wil- 
liam Peele,  deceased.  That  a  citation  was 
Issued  by  Judge  of  probate  in  the  regular 
form,  returnable  on  the  16tb  day  of  August, 
1909,  at  11  o'clock  In  the  forenoon,  and  was 
duly  published  according  to  law.  That  on 
the  return  day  H.  R.  Peele  appeared  before 
probate  court  In  person,  also  his  attorneys, 
Messrs.  McColl,  McCoU  &  Le  Grand,  and 
demanded  that  letters  of  administration  be 
granted  to  him.  That  Thomas  Peele  also  ap- 
peared in  person,  together  with  his  attorneys, 
Messrs.  Townsend  &  Rogers,  and  asked  the 
court  to  grant  letters  of  administration  to 
him  on  the  said  estate  of  William  Peele,  de- 
ceased. That  It  was  admitted  in  open  court 
that  H.  R.  Peele  was  a  resident  of  Marl- 
boro county,  In  the  state  of  South  Carolina, 
and  that  Thomas  Peele  was  a  resident  of 
Scotland  county,  In  the  state  of  North  Caro- 
lina, and  It  was  also  admitted  that  H.  R. 
Peele  and  Thomas  Peele  were  sons  of  Wil- 
liam Peele,  deceased,  and  that  the  said  Wil- 
liam Peele.  deceased,  resided  In  and  died  In 
the  county  of  Marlboro,  In  the  state  of  South 


Carolina.  That  the  probate  Judge  held  that 
no  nonresident  could  be  legally  appointed  ad- 
ministrator In  South  Carolina.  From  this 
holding  Thomas  Peele  gave  notice  of  appeal 
to  the  court  of  common  pleas.  And  it  is  agreed 
that  the  probate  Judge  declined  to  consider 
the  force  or  effect  of  the  petition  of  either 
applicant  for  the  appointment  until  this  ap- 
peal could  be  heard  and  determined." 

The  circuit  Judge  affirmed  the  Judgment  of 
the  probate  Judge.  The  appeal  raises  the 
single  question  whether  In  this  state  a  non- 
resident may  be  appointed  administrator. 

There  can  be  no  doubt  that  at  common  law 
nonresldence  was  not  a  disqualification. 
Thompson  v.  Bucket,  2  Hill,  347;  Jones  v. 
Jones,  12  Rich.  Law,  623.  The  statute  relied 
on  as  changing  the  law  and  forbidding  the 
appointment  of  nonresidents  was  enacted  In 
1878  (16  St  at  Large,  pp.  700,  701),  and  Is 
now  Incorporated  Into  the  Civil  Code  of  1902 
as  sections  2558  and  2559.  The  title  of  the 
act  is:  "An  act  to  provide  a  mode  for  re- 
voking letters  testamentary  and  of  adminis- 
tration when  an  executor  or  administrator 
has  removed  from  the  state,  and  to  more 
effectually  protect  the  Interests  of  minors, 
lunatics  and  persons  non  compos  mentis.*' 
The  enactment  is: 

**That  when  any  executor  or  administrator 
has,  since  the  grant  of  letters  testamentary 
or  of  administration,  or  any  trustee,  guardian 
of  minors,  committee  of  lunatics  and  persons 
non  compos  mentis,  changed  his  domicile  to 
a  place  beyond  the  limits  of  this  state,  or 
has  been  absent  from  the  state  for  ten  con- 
secutive months  then  last  past,  and  such 
change  or  absence  Is  made  to  appear  to- the 
satisfaction  of  the  Judge  of  probate  of  the 
county  wherein  the  letters  were  granted  or 
appointment  made,  it  shall  be  the  duty  of 
such  Judge  of  probate  to  cite  such  executor 
or  administrator,  trustee,  guardian  of  mi- 
nors, committee  of  lunatics  and  persons  non 
compos  mentis  to  account  in  person  before 
him  on  a  day  named  in  the  citation,  which 
shall  not  be  less  than  sixty  days  from  the 
date  thereof  ^  and  such  citation  shall  be  serv- 
ed upon  such  absent  executor  or  administra- 
tor, trustee,  guardian  of  minors,  committee 
of  lunatics  and  iDersons  non  compos  mentis 
by  publication  forthwith,  once  a  week  for 
four  weeks,  in  the  newspaper  In  which  the 
said  Judge  of  probate  publishes  his  official 
advertisements,  and  a  copy  shall  be  mailed  to 
such  absent  executor  or  administrator,  trus- 
tee, guardian  of  minors,  committee  of  luna- 
tics and  persons  non  compos  mentis  at  his  or 
her  or  their  place  of  residence.  If  it  Is  known 
or  can  with  reasonable  diligence  be  ascer- 
tained. 

**Sec.  2.  If,  upon  such  citation,  such  absent 
executor  or  administrator,  trustee,  guardian 
of  minors,  committee  of  lunatics  and  persons 
non  compos  mentis  fall  to  appear  in  person 
upon  the  day  named  and  render  a  return  of 
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his  administration  up  to  date,  or,  appearing 
by  attorney,  fails  to  disprove  a  cliange  of 
domicile  and  continuous  absence  for  ten 
months  next  preceding  the  date  of  citation. 
In  the  case  of  an  administrator  the  letters 
of  administration  shall  be  revoked;  and  in 
the  case  of  an  executor,  such  failure  shall  be 
received  as  a  formal  renunciation  of  the  of- 
fice, notwithstanding  his  previous  acceptance ; 
and  in  the  case  of  any  trustee,  committee,  or 
guardian,  the  appointment  shall  be  revoked 
and  annulled/' 

The  General  Assembly  must  be  presumed 
to  have  known  that  the  common  law  allowed 
nonresidents  to  be  appointed  administrators, 
and,  if  the  intention  had  been  to  change  the 
law  in  that  respect,  it  Is  reasonable  to  sup- 
pose that  the  Intention  would  have  been 
carried  out  by  a  simple  and  direct  enactment 
that  a  nonresident  should  not  be  appointed 
administrator  in  this  state.  The  failure  to 
adopt  the  direct  and  obvious  method  of  enact- 
ment raises  a  very  strong  presumption  against 
an  intention  to  make  a  change  so  radical  by 
circumlocution.  In  such  a  case  the  courts 
should  be  very  cautious  in  Inferring  an  in- 
tention which  could  have  been  so  directly  and 
easily  expressed. 

But,  aside  from  this,  giving  the  most  lib- 
eral construction,  the  act  contains  nothing 
from  which  such  an  intention  may  be  infer- 
red. It  provides  that  the  administration 
granted  to  one  who  has  become  a  nonresident 
shall  be  revoked  in  either  of  two  conditions: 
First,  when  the  administrator  who  has  be- 
come nonresident  fails  to  appear  in  person  on 
the  day  named  in  the  citation  and  render  a 
return  of  his  administration  up  to  date;  or, 
second,  when,  appearing  by  attorney,  he  falls 
to  disprove  a  change  of  domicile  and  contin- 
uous absence  for  10  months  next  preceding 
the  date  of  citation.  In  making  the  explicit- 
ly expressed  distinction  between  appearance 
In  person  and  appearance  by  attorney,  it 
seems  plain  that  the  purpose  expressed  was 
not  to  require  revocation  of  the  administra- 
tion of  nonresident,  but  to  allow  it  to  con- 
tinue as  long  as  he  presented  his  accounts  In 
person  to  the  court  to  be  passed  on  in  obe- 
dience to  the  law,  and  by  coming  subjected 
himself  to  the  jurisdiction  of  the  court,  but 
to  require  revocation  when  he  appeared  only 
by  attorney  and  failed  to  show  that  he  was 
by  actual  residence  subject  to  the  jurisdic- 
tion. This  plainly  expressed  limitation  of  the 
purpose  of  the  ticgislature  forbids  the  infer- 
ence that  the  intention  was  to  go  beyond  what 
was  expressed  and  provide  for  the  removal 
of  all  administratprs  who  moved  out  of  the 
state,  and  to  prohibit  the  appointment  of  non- 
residents. Such  an  inference  could  be  drawn 
only  by  much  straining  of  the  language  of  the 
statute. 

There  Is  another  reason  for  refusing  to 
force  the  language  of  the  statute  into  a 
significance  beyond  what  it  expresses.    The 


statute  applies  not  only  to  administrators, 
but  to  executors,  guardians,  committees,  and 
all  trustees;  and.  If  It  prohibits  the  appointment 
of  a  nonresident  administrator,  it  prohibits, 
also,  the  appointment  of  a  nonresident  as  ex- 
ecutor, guardian,  or  trustee  of  any  kind.  The 
great  inconvenience  and  annoyance  which 
would  result  to  residents  of  this  state  whose 
kindred,  trusted  friends,  or  business  associ- 
ates live  In  other  states  is  too  obvious  to 
require  particular  mention.  A  construction 
of  the  statute  which  would  result  in  such 
hardship  should  not  be  adopted  where  the 
language  used  does  not  clearly  require  It. 

The  title  is  relied  on  as  indicating  that 
this  forced  constoictlon  should  be  given  to 
the  statute;  but  it  indicates  nothing  more 
than  that  the  act  will  provide  "a  mode"  for 
revoking  administration  when  an  administra- 
tor or  executor  has*  removed  from  the  state. 
This  is  not  in  the  least  inconsistent  with  the 
meaning  of  the  act  that,  when  an  administra- 
tor or  other  trustee  removes  from  the  state 
and  falls  when  cited  to  do  the  things  required 
by  the  act,  he  shall  be  removed. 

The  remarks  of  Chief  Justice  Mclver  in 
the  case  of  In  re  Neubert,  58  S.  C.  409,  86 
S.  E.  908,  indicate  his  view  to  have  been 
that  the  statute  under  consideration  prohibit- 
ed the  appointment  of  a  nonresident  as  ad- 
ministrator. But  the  case  In  no  wise  depend- 
ed on  that  point,  and  the  remarks  of  the 
Chief  Justice  are  obiter  dicta,  not  attended 
by  any  analysis  of  the  statute.  Even  an 
obiter  dictum  from  Chief  Justice  Mclver  is 
entitled  to  great  consideration ;  but  it  should 
not  control  when  opposed  to  the  result  of 
careful  examination  of  the  law  in  a  case 
where  the  question  is  directly  involved.  The 
expediency  of  appointing  a  nonresident  as 
administrator  is,  of  course,  quite  another 
matter,  depending  largely  on  the  discretion  of 
the  probate  judge. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  reversed. 


(»  S.  C.  172) 
SOUTHERN  POWER  CO.  r.  WILLIAMS. 

(Supreme  Court  of  South  Carolina.    March  7« 

1910.) 

1.  Eminent  Domain  (§  257*)— Vebdict  As- 
sessing Compensation  —  Appeal  There- 
from 

Civ.  Code  1902,  f  2191,  provides  that  it 
shall  be  the  right  of  either  party  in  condemua- 
tion  proceedings  to  appeal  from  the  verdict  to 
the  first  term  of  the  circuit  court,  next  ensu- 
ing, 'giving  the  opposite  party  15  days*  notice 
with  the  grounds  of  appeal,  and  on  the  hearing 
thereof,  if  the  court  shall  be  satisfied  of  the 
reasonable  sufiiciency  of  the  grounds,  an  issue 
shall  be  ordered,  and  the  question  of  compensa- 
tion shall  be  submitted  to  a  jury,  etc.  Held, 
that  the  circuit  court  was  without  authority  to 
hear  the  appeal  unless  appellant  gave  the  re- 
quired notice  with  the  grounds  thereof  as  there- 
in provided. 

[Ed.  Note, — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  G70 ;   Dec.  Dig.  §  257.*] 
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2.  Appeal  and  Erbob  (§  977*)— Rbvibw— 
Discretion— Denial  of  New  Trial. 

Since  in  condemnation  proceedings  appel- 
lant is  not  entitled  to  trial  de  novo  in  the  cir- 
cuit court,  unless  "the  court  shall  be  satisfied 
of  the  reasonable  sufficiency  of  the  CTOunds," 
where  an  order  dismissing  an  appeal  for  a  new 
trial  recites  the  presiding  judge  was  not  satis- 
fied, the  Supreme  Court  cannot  question  such 
declaration  of  the  circuit  court  on  appeal  there- 
from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3864 ;   Dec.  Dig.  §  977.*] 

3.  Constitutional  Law  (§  43*)— Constitu- 
tionality OF  Statutes— Estoppel  to  Ques- 
tion. 

One  instituting  condemnation  proceedings 
cannot  attack  the  constitutionality  of  a  provi- 
sion of  the  statute  on  which  they  are  based. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  41 ;   Dec.  Dig.  §  43.*] 

4.  Appeal  and  Ebbob  (§  170*)  —  Objection 
Not  Made  Below. 

Appellant  in  condemnation  proceedings  can- 
not attack  the  constitutionality  of  a  statutory 
provision  relating  thereto,  where  the  record  does 
not  show  that  the  presiding  judge  was  requested 
to  rule  on  the  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1037;   Dec.  Dig.  {  170.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  County;  R.  W.  Memminger, 
Judge. 

Petition  by  the  Southern  Power  Company 
against  D.  A.  Williams  to  condemn  a  right 
of  way.  From  an  order  dismissing  an  appeal 
for  a  new  trial  on  a  verdict  for  defendant, 
petitioner  appeals.    AfBrmed. 

The  petitioner's  exceptions  are  as  follows: 

*'(1)  That  the  court  erred  in  dismissing  the 
appeal  without  considering  the  first,  second, 
third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  tenth  grounds  of  appeal. 

"(2)  That  the  second  exception,  to  wit,  be- 
cause the  verdict  and  the  amount  is  contrary 
to  the  greater  weight  of  the  evidence  and 
the  law,  was  sufficient  to  bring  in  review  the 
verdict  of  the  Jury  and  condemnation  pro- 
ceedings, and  the  court  erred  in  dismissing 
the  appeal  without  considering  or  sustaining 
the  second  ground  of  appeal. 

"(3)  That  the  court  erred  in  refusing  to 
consider  the  second  ground  of  appeal,  and  in 
failing  to  sustain  said  ground  of  appeal,  it 
appearing  that  from  a  consideration  of  said 
ground  of  appeal  that  the  verdict  was  con- 
trary to  the  law,  in  that  the  testimony  of  the 
witnesses  in  the  condemnation  proceedings 
was  not  talcen  down  in  writing  and  signed 
by  the  witnesses,  that  the  Jury  was  not  in- 
structed in  the  law  governing  the  condemna- 
tion proceedings,  and  there  was  no  record  of 
said  proceedings  sufficient  to  determine  the 
rights  of  the  parties. 

**(4)  That  the  court  erred  in  refusing  to 
consider  or  sustain  the  second  ground  of  ap- 
peal, it  appearing  from  this  exception  that 
the  verdict  was  contrary  to  the  law,  in  that 
there  was  no  evidence  to  support  the  ver- 
dict, and  the  court  erred  in  not  so  holding. 


**(5)  That  the  court  erred  in  refusing  to 
consider  or  sustain  the  first  ground  of  ap- 
peal ;  there  being  no  evidence  to  warrant  or 
support  the  verdict  of  the  Jury. 

**(6)  That  the  court  erred  in  refusing  to 
consider  or  sustain  the  third  ground  of  ap- 
peal, in  that  the  statement  of  counsel  was 
improper  and  prejudiced  the  Jury  against 
the  Southern  Power  Company. 

"(7)  That  the  court  erred  in  refusing  to 
consider  or  sustain  the  fourth  ground  of  ai>- 
peal,  in  that  the  witnesses  Lowry  and  Gra- 
ham testified  that  other  parties  told  them  the 
appliances  of  the  petitioner  were  danger- 
ous ;  said  testimony  being  prejudicial  to  the 
petitioner. 

"(8)  That  the  court  erred  in  refusing  to 
consider  or  sustain  the  fifth  ground  of  ap- 
peal, in  that  the  testimony  of  W.  C.  Hough, 
R.  B.  Allison,  and  T.  S.  Carter,  to  the  effect 
that  the  value  of  the  easement  herein  should 
be  measured  by  the  value  of  the  fee  simple 
estate,  and  that  the  measure  of  damages  for 
said  easement  wou]d  be  the  value  of  the 
fee  thereof,  was  a  legal  conclusion,  and  er- 
roneous, and  gave  the  Jury  an  excessive 
standard  of  measurement,  as  applied  to  the 
easement  herein. 

"(9)  That  the  court  erred  in  refusing  to 
consider  or  sustain  the  fifth  ground  of  ap- 
peal, In  that  the  standard  of  measurement  of 
the  value  of  the  easement  as  given  by  R.  B. 
Allison,  W.  C.  Hough,  and  T.  S.  Carter  was 
erroneous  and  excessive. 

"(10)  That  the  court  erred  in  refusing  to 
consider  or  sustain  the  sixth  ground  of  ap- 
peal, in  that  the  argument  of  th^  attorneys  to 
the  effect  that  the  measure  of  the  damages 
would  be  the  value  of  the  fee-simple  interest, 
and  not  limited  to  the  land  occupied,  and 
that  defendant  could  exercise  no  use  or  do- 
minion over  said  easement;  that  the  ease- 
ment sought  would  be  equivalent  to  the 
easement  of  a  public  road;  that  later  on 
petitioner  would  use  the  same  to  operate  a 
trolley  car  system,  to  the  total  exclusion  of 
defendant's  right,  and  that  no  further*  com- 
pensation could  be  demanded  for  such  ad- 
ditional easement — such  argument  and  re- 
marks being  unsupported  by  the  law  or  evi- 
dence, and  operated  to  Improperly  impress 
and  prejudice  the  Jury  against  the  petitioner. 

•*(11)  That  the  court  erred  In  refusing  to 
consider  or  sustain  the  seventh  ground  of 
appeal,  in  that  the  argument  and  remarks 
of  Mr.  Wylie  were  unsupported  by  the  law 
and  evidence,  and  improperly  prejudiced  the 
Jury  against  the  petitioner. 

*'(12)  That  the  court  erred  in  refusing  to 
consider  or  sustain  the  eighth  ground  of 
appeal,  in  that  the  argument  of.  Mr.  D.  R. 
Williams  related  to  extraneous  or  imaginary 
matters  and  was  not  supported  by  the  law 
or  evidence,  and  was  calculated  to  and  did 
prejudice  the  Jury  against  the  petitioner. 

"(13)  That  the  Judgment  of  the  court  dis- 
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mLssing  the  appeal  Is  a  denial  to  the  petition- 
er  the  right  to  a  trial  of  its  rights  In  a  court 
of  record,  and  in  violation  of  article  9,  f  20, 
of  the  Oonstltutlon  of  South  Carolina,  and 
the  court  erred  in  not  bo  holding. 

"(14)  That  the  court  erred  in  dismissing 
the  appeal  as  it  appeared  that  the  condemna- 
tion proceedings  deprived  the  petitioner  of 
its  property  without  due  process  of  law,  in 
that  the  testimony  of  the  witnesses  was  not 
reduced  to  writing,  or  signed  by  the  wit- 
nesses, the  Jury  were  not  Instructed  as  to 
the  law  governing  the  condemnation  pro- 
ceedings, and  the  record  did  not  contain  any 
statement  or  report  of  the  proceedings,  or 
facts  or  evidence  to  enable  the  court  to  as- 
certain and  determine  the  rights  of  the  pe- 
titioner." 

F,  I.  Osborne  and  J.  Harry  Foster,  for  ap- 
pellant Williams  &  Williams  and  R.  E. 
Wylie,  for  respondent 

GARY,  A.  J.  The  following  statement  ap- 
pears in  the  record:  "This  is  an  appeal  from 
a  condenmatlon  proceeding  had  under  article 
10,  c.  50,  1  Code  liaws  South  Carolina  relat- 
ing to  right  of  way.  Before  the  jury  was 
sworn  and  the  trial  of  the  cause  commenced, 
defendant  respondent  renewed  the  objections 
made,  and  submitted  by  him  in  writing  be- 
fore the  drawing  of  the  jury,  and  said  ob- 
jections were  overruled.  The  jury  Impan- 
neled'  to  try  the  case,  at  the  request  of  the 
appellant's  counsel,  accompanied  by  two  of 
appellant's  employes,  and  by  the  respondent, 
all  under  oath  to  testify.  Inspected  the  prem- 
ises and  afterwards  took  testimony  offered 
by  both  appellant  and  respondent  The  de- 
fendant-respondent requested  that  the  testi- 
mony be  taken  down  In  writing,  but  the  re- 
quest was  refused,  and  the  testimony  of  the 
witnesses  was  not  reduced  to  writing,  nor 
signed  by  them.  No  request  was  made  by 
the  petitioner-appellant  during  the  course  of 
the  trial,  or  at  the  close  of  the  testimony,  or 
at  any  other  time,  that  the  testimony  of  the 
witnesses  was  not  reduced  to  writing,  or 
signed  by  them.  On  the  hearing  of  the  case 
no  record  was  made  of  the  argument  of  coun- 
sel, and  no  request  was  made  by  either  the 
petitioner  or  defendant  that  it  be  made  a 
matter  of  record.  On  the  trial  of  the  case  the 
testimony  offered  by  the  defendant  went  to 
the  jury  without  objection  on  the  part  of  the 
petitioner,  and  no  objection  was  made  by 
petitioner  to  any  part  of  the  argument  of 
counsel  for  the  defendant;  and  at  the  sug- 
gestion of  petitioner's  counsel  the  clerk  of 
the  court  ruled  that  after  the  jury  was  sworn 
it  had  full  charge  of  the  conduct  of  the  case, 
and  could  make  their  inspection  of  the  prem- 
ises, and  take  the  testimony  in  any  manner 
they  desired,  and  could.  If  they  so  desired, 
decline  to  take  any  testimony  whatever,  oth- 
er than  that  given  by  the  sworn  witnesses, 
who  accompanied  them  on  the  inspection  of 
the  premises.     The  condemnation  proceed- 


ings were  commenced  March  80,  1909,  the 
trial  was  heard  under  an  agreement  of  coun- 
sel on  5th  of  May,  1909,  and  the  jury  ren- 
dered a  verdict  for  $1,700."  His  honor,  the 
circuit  judge,  made  the  following  order:  "Up- 
on an  appeal  for  a  new  trial  by  the  plaintiff 
In  the  above-entitled  case,  brought  up  from 
a  court  below  organized  in  accordance  with 
Article  10,  §§  2187-2199,  Code  Law  S.  C.  1902, 
after  examining  the  record  and  hearing  the 
grounds  of  appeal  and  argument  of  counsel, 
and  not  being  satisfied  with  the  reasonable 
sufilclency  of  such  grounds,  on  motion  of 
Williams  &  Williams  and  R.  B.  Wylie,  attor- 
ney for  defendant  ordered  that  said  appeal 
be,  and  hereby  is,  dismissed."  From  this  or- 
der the  petitioner  appealed  upon  exceptions, 
which  will  be  set  out  In  the  report  of  the 
case.  The  appellant's  attorneys  state  that 
"while  there  are  14  exceptions  presented  to 
this  court,  the  appeal  resolves  Itself  into  the 
consideration  of  but  2  Issues:  (1)  The  juris- 
diction of  the  condemnation  proceedings; 
(2)  the  right  to  a  trial  de  novo  In  the  court 
of  common  pleas." 

We  wlU  consider,  first,  those  exceptions  as- 
signing error  on  the  part  of  the  presiding 
judge  in  refusing  to  grant  a  trial  de  novo  in 
the  court  of  conunon  pleas.  Section  2191, 
Code  Laws,  provides:  "From  the  verdict  so 
rendered,  it  shall  be  the  right  of  either  party, 
to  appeal  to  the  first  term  of  the  circuit 
court,  next  ensuing  In  the  county,  giving  to 
the  opposite  party,  fifteen  days'  notice  of 
such  Intended  appeal,  with  the  grounds  there- 
of; and  upon  the  hearing  of  such  appeal.  If 
the  court  shall  be  satisfied  of  the  reasonable 
sufficiency  of  the  grounds,  an  Issue  shall  be 
ordered.  In  which  the  appellant  shall  be  act- 
or, and  the  question  of  compensation  shall  be 
thereupon  submitted  to  a  jury  in  open  court" 
etc.  After  quoting  the  foregoing  provision, 
the  court  in  Railroad  v.  Johnson,  58  S.  O. 
560, 36  S.  E.  919,  thus  construes  It:  "From  this 
language  It  will  be  seen  that  at  least  two  con- 
ditions must  be  complied  with  by  the  person 
desiring  to  make  such  an  appeal:  (1)  He 
must  give  fifteen  days'  notice  of  such  Intend- 
ed appeal.  (2)  That  such  notice  must  be  ac- 
companied with  the  grounds  thereof.  But 
there  Is  but  one  condition  upon  which  the 
appeal  shall  be  granted,  and  an  Issue  shall 
be  ordered  for  trial  hy  a  jury  In  open  court 
and  that  is  that  the  court  to  which  the  ap- 
peal is  taken  'shall  be  satisfied  of  the  reason- 
able sufficiency  of  the  grounds.'  Now,  In 
this  case,  no  question  is  raised  &^  to  the  fact 
that  the  respondent  herein  complied  with 
both  of  the  conditions  required  for  taking 
the  appeal  by  giving  the  required  notice,  ac- 
companied with  the  grounds  thereof;  and 
the  only  question  presented  Is  whether  the 
requirement  for  granting  the  appeal  and  or- 
dering an  Issue  to  be  tried  by  a  jury  in  open 
court  has  been  complied  with.  That  require- 
ment as  we  have  seen,  is  simply  that  the 
court  shall  be  satisfied  of  the  reasonable  suf- 
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ficlency  of  the  grounds  of  appeal;  and,  as  It 
is  distinctly  recited  in  tbe  order  appealed 
from  that  tbe  court  was  satisfied  with  the 
reasonable  sufficiency  of  tbe  grounds  of  ap- 
peal, we  do  not  see  by.  what  authority  this 
court  can  question  such  a  declaration  of  the 
circuit  court.  That  court,  speaking  through 
its  presiding  officer,  Judge  Benet,  has  declar- 
ed that  the  court  was  satisfied  that  'the 
grounds  are  reasonably  sufficient,'  and  we 
do  not  see  how  this  court  can  undertake  to 
say  that  the  court  to  which  the  appeal  was 
taken  was  not  satisfied  of  the  reasonable 
sufficiency  of  the  grounds."  The  same  prin- 
ciple is  announced  in  Railroad  y.  Railroad, 
57  S.  C.  317, 35  S.  E.  553.  It  will  thus  be  seen 
that  the  circuit  court  is  without  authority  to 
hear  the  appeal  from  tbe  verdict  of  the  Ju- 
ly, nnless  (1)  the  appellant  gives  15  days*  no- 
tice of  such  intended  appeal;  and  (2)  such 
notice  is  accompanied  with  tbe  grounds  there- 
of. But,  even  when  there  has  been  a  com- 
pliance with  these  requirements,  tbe  appel- 
lant Is  not  entitled  to  a  trial  de  novo  in  the 
court  of  common  pleas,  unless  '*the  court  shall 
be  satisfied  of  the  reasonable  sufficiency  of 
the  grounds";  and,  as  the  order  recites  the 
fact  that  the  presiding  judge  was  not  so 
satisfied,  **we  ^o  not  see  by  what  authority 
this  court  can  question  such  a  declaration  of 
the  circuit  court" 

The  appellant  is  not  in  a  position  to  attack 
the  constitutionality  of  the  provision  of  said 
section,  which  imposes,  as  a  prerequisite  to 
the  granting  of  a  trial  de  novo,  that  '*the 
court  shall  be  satisfied  of  the  sufficiency  of 
the  grounds,"  for  two  reasons:  (1)  Because 
the  condemnation  proceedings  were  instituted 
by  the  appellant  (Railroad  v.  Railroad,  57  S. 
C.  317,  35  S.  R  553);  and  (2)  because  the  rec- 
ord does  not  show  that  the  presiding  judge 
was  requested  to  rule  upon  such  question 
(Rippy  V.  Railway,  80  S.  C.  539,  61  S.  B.  970, 
1010.  21  L.  R.  A.  [N.  S.]  601).  The  exceptions 
raising  this  question  are  overruled. 

We  proceed  to  the  consideration  of  the 
jurisdictional  question.  The  condemnation 
statutes  show  upon  their  face  that  the  ver- 
dict of  the  jury  was  authorized  thereunder, 
and  the  case  of  Railroad  v.  Railroad,  57  S. 
C.  317,  85  S.  E.  553,  seemingly  decides  that 
those  statutes  are  constitutional.  In  any 
event,  however,  the  appellant,  as  hereinbe- 
fore stated,  is  not  in  a  position  to  raise  the 
question  as  to  their  constitutionality. 

It  is  the  judgment  of  the  court  that  the 
jud^rment  of  the  circuit  court  be  affirmed. 

HYDRICK,  J.  I  concur  in  the  result,  be- 
cause it  does  not  appear  from  the  record  that 
any  motion  was  made  by  appellant  in  the  cir- 
cuit court  to  have  the  amount  of  compensa- 
tion ascertained  by  a  jury  in  that  court.  I 
am  not  prepared  to  assent  to  the  view  that 
the  institution  of  proceedings  under  the  con- 


demnation statutes  estops  the  petitioner 
therein  from  claiming  tbe  right  to  have  the 
amount  of  compensation  "ascertained  by  a 
jury  of  twelve  men,  in  a  court  of  record,"  or 
that  the  party  appealing  from  the  verdict  of 
a  jury  in  such  proceedings  must  '^satisfy  the 
court  of  the  reasonable  sufficiency  of  the 
grounds  of  appeal"  before  he  can  claim  the 
right  to  have  the  compensation  "ascertained 
by  a  Jury  of  twelve  men,  in  a  court  of  rec- 
ord," if  that  right  is  guaranteed  by  the  Con- 
stitution, or  that  a  jury  organized  under  the 
condemnation  statutes  is  "jury  of  twelve  men 
in  a  court  of  record"  within  the  meaning  gI 
secticoi  20,  art  9,  Oonst  But,  as  the  deci- 
sion of  the  questions  is  not  necessary  to  the 
decision  of  this  case,  and,  as  I  understand 
the  previous  decisions  of  this  court,  they 
have  not  yet  been  decided,  I  concur. 


(85  S.  C.  71) 

THAMES  et  al.  v.  ROUSE  et  aL 

(Supreme  Court  of  South  Carolina.     Feb.  23, 

1910.) 

1.  Receivebs  ({  199*)  —  Management  and 
Disposition  of  Pbofbbty— ExPENoiTUBEa— 
Attorney's  I^ees. 

The  court  appointing  a  receiver  has  the 
power  to  provide  for  the  payment  of  his  ex- 
penses, including   reasonable  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec,  Dig.  §  109.*1 

2.  Receivers  ({  199*)  —  MANAOsmsNT  and 
Disposition  of  Pbopertt— Allowanob  of 
Attorney's  Fees. 

Tbe  allowance  of  attorney's  fees  for  serv- 
ices rendered  a  receiver  are  necessarily  fixed  by 
the  court,  and,  in  the  absence  of  something  to 
take  the  case  out  of  the  ordinary  rule,  the  attor- 
neys are  not  entitled  to  a  trial  by  jury  on  their 
claim  for  services,  but  the  court  may  order  a  ref- 
erence to  take  testimony  as  to  their  comx>en8a- 
tion. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  {  199.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County ;   R.  C.  Watts,  Judge. 

Action  by  James  F.  Thames  and  others 
against  M.  D.  Rouse  and  others.  E^m  an 
order  appointing  a  special  referee,  plaintiffs 
appeal.    Affirmed. 

See,  also,  67  S.  E.  140. 

W.  B.  De  Loach,  for  appellants.  E>.  F.  War- 
ren, pro  se. ' 

WOODS,  J.  This  Is  an  appeal  from  an 
order  of  Judge  Watts,  which  required  W.  B. 
Causey,  Esq.,  as  special  referee,  **to  take  the 
testimony  which  may  be  offered  with  ref- 
erence to  compensation  for  the  service  of  E. 
F.  Warren,  as  attorney  for  A.  M.  Ruth,  re- 
ceiver of  the  estate  of  W.  H.  Mears,  and  that 
the  said  special  referee  report  the  testimony 
so  taken  to  this  court."  The  executors  of 
the  estate  of  W.  H.  Mears  opposed  the  order, 
and  now  on  appeal  insist  that  they  are  en- 
titled to  a  trial  by  jury  on  the  claim  of  the 
attorneys  for  the  receiver  to  be  paid  from 
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the  fands  of  the  estate  In  their  hands.  The 
record  is  very  meager,  consisting  of  nothing 
more  than  the  notice  of  the  motion  for  the 
reference,  the  petition  of  Mr.  E5.  F.  Warren 
setting  out  the  appointment  of  A.  M.  Ruth  as 
receiver  of  the  estate  of  W.  H.  Mears,  his 
own  employment  by. Ruth  as  attorney,  and 
the  performance  by  himself  of  services  as 
such  attorney,  the  order  of  reference,  and 
the  exceptions.  There  can  be  no  doubt  that 
the  court  appointing  a  receiver  has  the  au- 
thority to  provide  for  the  payment  of  his  ex- 
penses, including  reasonable  attorney's  fees. 
Nimmons  v.  Stewart,  13  S.  O.  445;  Hand  v. 
Savannah,  etc.,  Ry.,  21  S.  C.  162;  Buist  y. 
Williams,  81  S.  C5.  495,  62  S.  B.  859.  The 
allowance  of  such  fees  is  incidental  to  the 
administration  of  the  estate  by  the  court,  and 
the  fees  are  necessarily  fixed  by  the  court 
according  to  its  discretion  In  accordance  with 
equitable  principles.  No  facts  whatever  ap- 
pear In  the  record  Indicating  that  the  case 
falls  without  the  usual  rule,  and  therefore  we 
cannot  say  the  circuit  judge  was  in  error  In 
ordering  the  reference.  It  Is  to  be  observed 
that  the  order  does  not  adjudge  that  Mr. 
Warren  is  entitled  to  fees,  but  only  that  tes- 
timony may  be  taken,  so  that  the  court  may 
thereupon  determine  whether  any  fee  should 
be  paid,  and,  If  so,  what  the  amount  should 
be. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(85  S.  C.  69) 

THAMES  et  al.  v.  ROUSE  et  al. 

(Supreme  Court  of  South  Carolina.     Feb.  23, 

1910.) 

1.  Reference  (§  29*)— Natitbe— Gbounds  and 
Ordeb— Application— Scope  of  Issues. 

Where  an  order  of  reference  to  take  evi- 
dence as  to  compensation  for  service  of  attor- 
neys for  executors  was  objected  to,  but  the  al- 
legations of  the  petition  therefor  were  not  de- 
nied, the  only  question  for  determination  is 
whether  the  order  was  proper  taking  the  state- 
ments of  the  petition,  as  true. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Dec.  Dig.  §  29.*] 

2.  Reference  (§  16*)— Collection  and  Man- 
agement OF  Decedent's  Estate  ^Con- 
tracts fob  Services  of  Attobneys  — En- 
forcement. 

A  contract  with  executors  of  an  estate  to 
perform  legal  services  must  be  enforced  by  an 
ordinary  action  at  law,  and  the  court  cannot 
order  a  reference  to  take  testimony  as  to  com- 
X>ensation  for  such  services. 

[Ed.   Note.— For   other  cases,  see  Reference, 
Dec  Dig.  §  16.*] 

3.  Reference  (§  16*)— Nature— Grounds  and 
Order— Authority  to  Order  Reference. 

Where  it  appears  that  the  funds  of  an  es- 
tate were  taken  out  of  the  hands  of  the  execu- 
tors and  placed  in  the  hands  of  a  receiver,  but 
it  does  not  appear  whether  the  funds  have  ever 
been  restored  to  the  executors,  the  court  may  or- 
der a  reference  to  take  testimony  as  to  the  com- 
pensation of  the  attorneys  for  the  executors, 
since,  if  the  property  is  still  in  the  hands  of 
the  court,  it  may  be  the  attorneys  would  have 


an  equity  to  have  the  court  determine  their 
proper  remuneration  and  the  order  of  reference 
was  undoubtedly  made  to  ascertain  these  facts. 
[Ed.  Note.— For  other  cases,  see  Reference, 
Dec.  Dig.  §  16.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County;   R.  C  Watts,  Judge. 

Action  by  James  F.  Thames  and  others 
against  M.  D.  Rouse  and  others.  E.  F.  War- 
ren and  another  applied  in  the  action  for 
a  reference  to  determine  their  compensation 
as  attorneys  for  the  executors  of  W^  H. 
Mears,  deceased.  From  an  order  of  refer- 
ence,  plaintiffs  appeal.    Affirmed. 

See,  also,  67  S.  E.  139. 

W.  B.  De  Loach,  for  appellants.  B.  F. 
Warren,  for  respondents. 

WOODS,  J.    The  executors  of  the  will  of 
W.  H.  Mears  appeal  from  the  following  order 
of  Judge  Wattey  dated  the  23d  of  February, 
1908:  "On  hearing  the  petition  of  E.  F.  War- 
ren and  W.  S.  Smith,  attorneys  at  law  here- 
in, and  the  argument  of  counsel,  ordered  that 
it  be  referred  to  W.  B.  Causey,  Esq.,  to  take 
testimony  which  may  be  offered  with  refer- 
ence to  compensation  for  services  of  E.  F. 
Warren  and  W.  S.  Smith,  as  attorneys  for 
P.  H.  Mears  and  James  F.  Thames,  execu- 
tors of  the  will  of  W.  H.  Mears ;  that  the  tes- 
timony so  taken  be  reported  with  all  con- 
venient speed  to  this  court"    The  order  was 
made  on  a  petition  which  alleged  that  the 
petitioners,  Mr.  Warren  and  Mr.  Smith,  were 
retained  by  the  executors  of  the  will  of  W.  H. 
Mears  for  all  the  purposes  of  the  administra- 
tion of  the  estate;    that  they  advised  the 
said   executors  in   all  matters  required  of 
them ;   that  In  grave  issues  of  law  as  to  the 
probate  of  the  will  and  the  possession  of  the 
property  of  the  testator  they  represented  the 
executors  In  the  probate  and  circuit  courts; 
that  In  these  matters  Mr.  Warren  represent- 
ed the  executors  in  the  Supreme  Court ;  and 
"that  among  other  duties  Imposed  on  your 
petitioners  and  performed  by  them  was  an 
application  to  the  court  for  the  appointment 
of  a  receiver  to  take  charge  of  the  goods  and 
estate  of  said  testator."    The  executors  ob- 
jected to  the  order  of  reference,  but  the  rec- 
ord does  not  show  that  they  presented  the 
court  any  denial  of  the  allegations  of  the 
petition  by  affidavit  or  otherwise. 

The  question  therefore  Is  whether  the  order 
was  proper,  taking  the  statements  of  the 
petition  as  true.  If  nothing  more  appeared 
than  that  the  executors  made  a  contract  with 
the  petitioners  for  the  performance  of  pro- 
fessional services,  and  that  such  services 
were  performed,  the  order  of  reference  could 
not  stand;  for  it  has  often  been  held  that 
such  a  contract  must  be  enforced  as  other 
contracts  by  an  ordinary  action  at  law.  Ex 
parte  Fort,^3G  S.  C.  19,  15  S.  E.  332;  Wilson 
V.  York,  43  S.  C.  200,  21  S.  E.  82;  Park  v. 
Liaurens,  68  S.  C.  218,  46  S.  E.  1012 ;  Cauthen 


*For  other  cases  see  same  topic  and  section  NUMBER  in  D«c.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


s.a) 


STATE  ▼.  LEE. 


141 


V.  Qinthen,  76  S.  a  226,  56  S.  B.  d78 ;  Bulat 
V.  WiUlams,  81  S.  O,  495.  ^  S.  R  859. 

But  it  further  appears  from  the  petition 
that  the  funds  of  the  estate  were  taken  out 
of  the  hands  of  the  executors  and  taken  into 
the  hands  of  the  court  through  a  receiver; 
and  it  does  not  appear  that  the  circuit  court 
was  informed  by  the  parties  whether  the 
property  had  ever  been  r^tored  to  the  execu- 
tors. If  the  property  of  the  estate  is  still  in 
the  hands  of  the  court,  then  it  may  be  that 
the  counsel  of  the  executors  would  have  an 
equity  to  have  the  court  determine  what 
would  be  proper  remuneration  for  the  serv- 
ices rendered  in  the  course  of  adminlstratiout 
and  provide  for  payment  of  the  amount  be- 
fore distribution  of  the  assets  among  cred- 
itors or  legatees.  Whether  such  an  equity 
exists  depends  upon  facts  which  the  record 
does  not  disclose.  The  order  of  reference 
was  no  doubt  made  by  the  court  to  ascertain 
the  facts,  so  that  the  court  might  determine 
whether  the  estate  was  in  the  hands  of  the 
court  through  its  receiver,  and  whether  there 
were  any  equities  which  would  require  the 
payment  of  the  fees  of  the  counsel  for  the 
executors  from  such  funds,  if  any.  The  or- 
der adjudges  nothing,  and,  if  under  the  facts 
developed  by  the  reference  it  appears  that 
the  only  right  of  the  petitioners  is  to  bring 
their  action  at  law  under  their  contract  with 
the  executors,  then  it  will  be  the  duty  of 
the  circuit  court  to  dismiss  the  petition  and 
leave  them  to  enforce  their  rights  in  that 
manner.  This  court  cannot  anticipate  that 
the  circuit  court  will  commit  any  error  on 
that  point 

It  is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(85  s.  C.  101) 


STATE  V.  LBB. 


(Supreme  Court  of  South  Carolina.     March  3, 

1910.) 

1.  WrTNESSEs  (§  368*)  —  Impeaching  One's 
Own  Witness. 

In  a  prosecution  for  homicide,  allowing  the 
solicitor  to  show  on  the  examination  of  a  wit- 
ness for  the  state  that  he  was  the  putative  fath- 
er of  the  defendant  in  order  to  soow  the  rela- 
tionship was  not  a  violation  of  the  rule  that  a 
party  is  not  allowed  to  impeach  his  own  wit- 
ness. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1186;    Dec  Dig.  i  368.  ♦] 

2.  Homicide  (§  340*)—Tbial— Instructions. 

Where  there  was  evidence  rendering  a 
charge  applicable  to  manslaughter,  and  defend- 
ant was  found  guilty  of  manslaughter,  which 
negatives  malice,  it  is  immaterial  whether  there 
was  evidence  to  warrant  the  part  of  the  charge 
declaring  defendant  guilty  of  murder,  if  he  was 
seeking  decedent  with  intent  to  injure  him. 

[Ed.    Note. — For   other  cases,   see   Homicide, 
Cent.  Dig.  §  720;   Dec.  Dig.  §  340.*] 

3.  Homicide  (§  300*)— Trial—In struotions. 

Where  there  was  evidence  that  previous  to 
the  fatal  encounter  decedent  had  threatened  de- 
fendant, and  went  about  armed  with  a  shotgun. 


it  was  proper  to  refuse  a  charge  that  fault  in 
bringing  on  a  difficulty  so  as  to  deprive  one  of 
the  right  of  self-defense  must  be  a  fault  at  the 
time  of  the  fatal  encounter,  and  not  at  some 
previous  time. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  625.  626 ;    Dec  Dig.  §  300.*] 

4.  Homicide  (5  112*)—Selp-Defen81&— Abuse 
OF  Defendant. 

I^elf-defense  is  not  available  to  one  who 
uses  language  so  opprobrious  that  a  reasonable 
man  would  expect  it  to  bring  on  a  physical  en- 
counter, and  which  did  actually  contribute  to 
bring  it  on. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  146 ;    Dec.  Dig.  {  112.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Oconee  County;  J.  W.  De  Vore,  Judge. 

E.  B.  Lee  was  convicted  of  manslaughter, 
and  appeals.    Affirmed. 

E.  Ii.  Herndon,  for  appellant  Proctor  A. 
Bonham,  for  the  State. 

JONES,  C.  J.  The  defendant  was  charged 
with  the  murder  of  Miles  Smith,  In  Oconee 
county,  on  March  10, 1907,  and  was  convicted 
of  manslaughter  and  sentenced. 

The  first  ground  of  appeal  assigns  error 
in  permitting  the  solicitor  on  the  examination 
of  6.  S.  Massey,  a  witness  for  the  state,  to 
show  that  he  was  the  putative  father  of  the 
defendant.  It  is  ohjected  that  it  was  not 
competent  for  the  state  to  thus  discredit  its 
own  witness.  The  general  rule  is  that  a  par^ 
ty  is  not  allowed  to  impeach  the  credibility  of 
his  own  witness,  either  by  testimony  as  to 
his  general  character,  or  by  showing  that  he 
made  statements  inconsistent  with  his  testi- 
mony on  the  trial.  Perry  v.  Massey,  1  Bailey, 
32;  Farr  v.  Thompson,  Cheves,  44;  Bauskett 
V.  Keitt,  22  S.  C.  187-189;  State  v.  John- 
son, 43  S.  0. 126,  20  S.  E.  988.  The  teistimony 
admitted  in  this  case,  however,  does  not  fall 
within  the  terms  or  reason  of  the  rule.  It 
merely  shows  the  relation  between  the  wit- 
ness and  the  defendant    State  v.  Petsch,  43 

5.  a  149,  20  S.  E.  993 ;    State  v.  Stukes,  73 
S.  C.  891,  53  S.  E.  643. 

The  next  exception  Is  to  the  following 
charge:  "If  two  persons  are  hunting  for 
each  other  with  a  deliberate,  willful,  and  ma- 
licious purpose  of  inflicting  serious  bodily 
harm  upon  each  other,  or  of  taking  the  life 
of  eath  other,  if  they  start  out  with  that 
purpose,  each  one  hunting  for  the  other,  and 
they  come  in  contact  with  each  other  and 
get  in  a  difficulty,  and  that  was  their  Inten- 
tion when  they  started  out  £Lnd  one  is  killed 
by  the  other,  I  charge  you  under  those  cir- 
cumstances that  the  party  who  did  the  killing 
will  be  guilty  of  murder.  If  two  parties 
start  out  hunting  for  each  other,  with  the 
expectation  of  getting  into  a  difficulty,  and 
they  come  together  and  get  Into  a  difficulty, 
not  with  deliberation,  not  with  malice  afore- 
thought but  if  they  get  into  a  difficulty  sud- 
denly upon  sudden  heat  and  passion,  one  be- 
ing as  much  at  fault  as  the  other,  and  one 


*For  other  caset  lee  same  topic  and  section  NUMBER  In  Dec.  Ik  Am.  Digs.  1907  to  date,  ft  Report^  Indexes 
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kills  the  othOFi  I  charge  you  that  would  be  a 
case  of  manslaughter.  The  difference  being, 
the  law  would  say  there  was  no  malice  in 
the  latter  illustration  I  have  given  to  you, 
and  that  would  reduce  the  killing  from  mur- 
der to  manslaughter."  The  objection  to  the 
charge  is  that  there  was  no  evidence  tending 
to  show  that  defendant  was  at  any  time  seek- 
ing the  deceased  for  the  purpose  of  doing 
him  any  injury,  and  that  the  charge  was  in- 
applicable and  prejudicial.  The  record  shows 
there  was  some  evidence  to  render  the  charge 
applicable  as  to  manslaughter.  The  verdict 
being  for  manslaughter,  which  negatives  mal- 
ice, it  is  unnecessary  to  inquire  whether 
there  was  any  testimony  tending  to  show 
that  defendant  was  seeking  the  deceased  to 
Injure  him. 

The  third  exception  assigns  error  in  refus- 
ing to  charge  the  defendant's  seventh  request 
as  follows :  "Fault  In  bringing  on  a  difficulty 
so  as  to  deprive  one  of  the  right  of  self-de- 
fense must  be  a  fault  at  the  time  of  the  fatal 
encounter,  and  not  a  fault  at  some  previous 
time.'*  The  court  refused  to  charge  in  that 
language.  The  Instruction  requested  was  in- 
accurate and  misleading  in  restricting  the 
"fault  in  bringing  on  the  difficulty"  to  the  pre- 
cise time  of  the  fatal  encounter  and  in  ex- 
cluding from  consideration  fault,  which,  al- 
though not  occurring  at  the  precise  time  of 
the  difficulty*  but  previously,  may  have  been 
80  closely  connected  with  the  difficulty  In 
time  and  circumstances  as  to  be  fairly  re- 
garded as  operating  to  bring  it  on.  The  evi- 
dence tended  to  show  that  there  was  bad 
blood  between  the  parties ;  that  the  deceased 
believed  that  defendant  had  reported  him  to 
the  revenue  officers  as  running  a  still,  and 
with  having  cut  a  pine  bush  as  a  pointer,  and 
deceased  had  expressed  his  belief  to  others 
In  hostile  and  threatening  language;  that 
the  defendant  was  greatly  angered  by  the 
charge  that  he  was  a  reporter,  denounced  it 
as  false,  and  threatened  to  kill  the  deceased. 
There  was  some  testimony  that  about  two 
hours  before  the  homicide  defendant  went  to 
the  house  of  the  deceased  and  raised  a  fuss 
with  him,  and  was  prevented  from  shooting 
him  by  a  companion,  and  that,  as  he  went 
off,  threatened  to  come  back  and  kill  deceas- 
ed before  sundown,  and,  after  going  off  a 
short  distance,  shot  off  his  pistol  twice  In  the 
direction  of  the  deceased.  There  was  evi- 
dence tending  to  show  that,  in  consequence 
of  this  attack  and  threat  by  defendant,  t)ie 
deceased,  anticipating  a  conflict,  and  wishing 
his  wife,  who  was  enceinte,  out  of  the  way, 
carried  her  to  her  father's,  about  two  miles 
distant,  and  was  returning  by  Q.  H.  Masscy's 
house,  armed  with  a  shotgun  loaded  with 
buckshot,  and  was  making  Inquiries  and  look- 
ing about  to  ascertain  whether  defendant 
was  there,  and  using  threatening  language. 
Near  sundown  defendant  rode  by  Massey's, 
met  Massey  in  the  road  and  talked  with  him, 
and  information  was  given  by  Rholetter  that 
deceased  "was  down  there  with  a  double- 


barrel  shotgun,  and  powerful  mad.*'  Massey 
said  to  the  defendant:  *'I  will  go  down 
there,  an^  you  stay  here.'*  While  Massey 
and  deceased  were  talking  defendant  rode  by 
them,  spoke  to  deceased,  to  which  deceased 
made  no  response.  Then  Massey  and  deceased 
went  towards  Massey's  house,  and,  as  they 
went  on  in  that  direction,  defendant  and  de- 
ceased began  to  quarreL  At  Massey's  re- 
quest to  leave,  defendant  went  off  some  20  or 
more  yards,  and  as  he  went  off  words  were 
passed  between  defendant  and  deceased. 
Then  deceased  said,  "I  am  coming  to  show 
you  that  I  am  not  afraid  to  come  back,"  and 
walked  up  to  the  defendant  having  his  gun 
with  one  barrel  cocked,  but,  as  he  got  close 
to  the  defendant,  he  let  the  hammer  down. 
Defendant  was  standing  with  his  pistol  down 
in  his  hand  by  his  side.  One  witness  testified 
that  the  deceased  said  to  the  defendant: 
"You  cut  that  pine  bush."  Defendant  re- 
plied: "I  didn't"  Deceased  said:  "You 
are  a  damn  lie.'*  Defendant  said :  "You  are 
another  one."  Then  deceased  drew  the  gun 
like  he  was  going  to  strike  defendant,  and 
the  defendant  caught  hold  of  the  muzzle  of 
the  gun  with  his  left  hand.  The  gun  was 
taken  from  deceased  by  one  of  the  witnesses. 
Deceased  grabbed  around  defendant,  and  soon 
the  defendant  cried  out,  "Boys,  he  is  cutting 
me,"  and  while  Massey  and  Butt  were  trying 
to  get  them  apart,  and  as  they  started  to  fall 
to  the  ground,  defendant  fired  the  fatal  shot 
Defendant  was  cut  tn  two  places  on  the 
wrist  and  in  the  back.  The  witness  Ivester 
testified  in  part  that  something  was  said 
about  cutting  a  pine  bush,  and  defendant 
said :  "I  suppose  you  accused  me  of  report- 
ing," that  the  deceased  said,  "I  didn't  accuse 
you  of  reporting  a  still ;  but  the  way  every- 
thing has  turned  out  it  looks  damn  suspicious 
that  you  did  it"  Defendant  said,  "Anybody 
that  says  I  reported  a  still  is  a  damn  lie,  and 
a  damn  son  of  a  bitch,"  and  that  time  they 
hugged  up  together,  and  Hamp  Butt  wrung 
the  gun  out  of  deceased's  hand,  and  in  a  little 
while  defendant  hollowed,  "Boys,  he  is  cut- 
ting me,"  and  that  defendant  threw  his  pistol 
around  and  shot  deceased,  and  that  defendant 
had  the  pistol  In  his  hand  all  the  time. 

The  foregoing  statement  is  sufficient  to- 
show  the  general  nature  of  the  case.  It  thus 
appears  that,  if  the  court  had  given  the  In- 
struction in  the  language  of  the  request,  the^ 
Jury  would  have  been  deprived  of  the  right 
to  consider  whether  the  acts  and  threats  of 
the  defendant  a  short  time  previous  to  the 
fatal  encounter  indicated  that  defendant  was 
seeking  the  deceased  with  intent  to  injure 
him  if  they  met,  and  whether  such  acts  and 
threats  were  reasonably  calculated  and  in- 
tended to  bring  about  the  combat  See  au- 
thorities cited  in  note  to  45  L.  R.  A.  688.  In, 
the  case  of  Alrhart  v.  State,  40  Tex.  Cr.  R. 
470,  61  S.  W.  214,  76  Am.  St  Rep.  739,  cited 
for  appellant,  the  court  recognized  as  a  mat- 
ter of  course  that  we  may  look  to  defendant's- 
preceding  conduct  to  characterize  or  lend  slg.- 
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nlficance  to  his  conduct  at  tlie  time  of  the 
meeting. 

The  fourth  exception  contends  that  the 
court  erred  in  refusing  to  charge  the  follow- 
ing request :  "(16)  A  person  is  not  deprived 
of  defensive  rights  because  he  used  insulting 
or  opprobrious  language.  One  who  insults 
another  by  opprobrious  words  may  be  bound 
to  anticipate  that  the  person  insulted  will 
repel  the  insult  to  the  extent  the  law  allows, 
but  he  is  not  bound  to  anticipate  that  the  lat- 
ter will  go  to  the  extent  of  attempting  to 
take  bis  life;  and,  if  such  attempt  is  made 
upon  no  greater  provocation  than  this,  and 
the  person  thus  assaulted  kills  his  assailant, 
under  a  reasonable  belief  that  it  is  necessary 
to  do  so  in  order  to  save  his  own  life,  it  Is 
neither  murder  nor  manslaughter."  The  re- 
quest was  faulty,  and  the  court  was  not 
bound  to  charge  it.  "The  true  rule  is  that 
the  plea  of  self-defense  is  not  available  to 
one  who  uses  language  so  opprot>rious  that  a 
reasonable  man  would  expect  it  to  bring  on  a 
physical  encounter,  and  which  did  actually 
contribute  to  bringing  it  on."  State  v.  Row- 
eU,  75  S.  O.  510,  56  S.  E.  23. 

Viewing  the  charge  as  a  whole,  the  law  of 
self-defense  was  fully  and  fairly  given  to  the 
jury,  and  there  is  no  good  reason  for  disturb- 
ing the  verdict 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(83  S.  C.  107) 

STATE  V.  BENTON. 

(Supreme  Court  of  South  Carolina.     March  8, 

1910.) 

Cbiminal  Law  (§  1031*)— Appeal  and  Ebbob 
— Pbbsentation— "Ibbequlabitt.  " 

The  absence  of  a  seal  to  a  writ  of  venire  is 
an  "irregolarity,"  within  the  meanine  of  Civ. 
Code  1902,  i  2947,  providing  that  no  irregulai^ 
ity  in  a  writ  of  venire  facias  shall  be  sufficient 
to  set  aside  the  verdict,  unless  the  accused  was 
injured  thereby  or  an  objection  was  made  be- 
fore the  return  thereof. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  §  1031.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3768-3771 ;  vol.  8,  p.  7693.] 

Appeal  from  General  Sessions  Circuit 
Court  of  Colleton  County;  J.  W.  De  Vore, 
Judge. 

Heni^  Benton  was  convicted  in  his  absence 
of  violation  of  the  dispensary  law.  From  a 
Judgment  arresting  the  Judgment  and  grant- 
ing a  new  trial,  the  State  appealed.  Re- 
versed and  remanded. 

John  H.  Peurifoy,  for  the  State.  J.  S. 
Griffln,  for  respondent 

JONES,  C.  J.  Defendant,  Benton,  was  con- 
victed in  his  absence  at  March  term,  1909, 
for  violation  of  the  dispensary  law,  and  a 
sealed  sentence  was  left  by  Judge  De  Vore 
who  presided  at  the  trial.  Defendant  ap- 
peared at  the  following  term,  and  the  sen- 


tence was  opened  by  Judge  Shipp,  whereupon 
defendant  made  a  motion  in  arrest  of  Judg- 
ment upon  the  ground  that  the  writ  of  venire 
that  brought  the  peilt  Jury  into  court  that 
convicted  defendant  was  not  sealed.  Judge 
Shipp  upon-  this  ground  arrested  Judgment 
and  granted  a  new  trial  by  order  dated  July 
10, 1909.    The  state  appeals. 

In  the  case  of  State  v.  Lazarus,  83  S.  0. 
215,  65  S.  E.  270,  filed  shortly  after  the  order 
of  Judge  Shipp,  this  court  held  that  the  ab- 
sence of  a  seal  to  the  writ  of  venire  is  an 
irregularity,  within  the  meaning  of  section 
2947,  Civ.  Code  1902,  which  provides:  "No 
irregularity  in  a  writ  of  venire  facias  or  in 
the  drawing,  summoning,  returning  or  im- 
paneling of  jurors,  shall  be  sufficient  to  set 
aside  the  verdict,  unless  the  party  making 
the  objection  was  injured  by  th^  Irregularity, 
or  unless  the  objection  was  made  before  the 
returning  of  the  verdict" 

The  order  appealed  from  is  therefore  re- 
versed, and  the  case  is  remanded,  to  enforce 
the  Judgment  of  Judge  De  Yore. 


(86  8.  C.  94) 
LORICK  &  LOWRANCE  v.  CALDWELL. 

(Supreme  Court  of  South  Carolina.    March  3, 

1910.) 

1.  Frauds,  Statute  of  ({  149*)  —  Obioikal 
Promise  ob  Guabantt  -^  Suffxoienot  or 
Complaint. 

A  complaint  on  an  open  account  for  goods 
sold  held  to  state  a  cause  of  action  against- the 
defendant  on  an  original  promise  to  pay  by 
reason  of  allegations  of  partnership  between 
him  and  the  person  to  whom  the  goods  were 
delivered,  so  as  not  to  be  within  the  statute  of 
frauds. 

[Ed.  Note.~-For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  f  859;  Dec.  Dig.  |  149.*] 

2.   PLEAniNO  (S  35*)-;SUBPLUSAGE. 

Where  a  complaint  on  an  open  account 
states  a  cause  of  action  on  an  original  promise  of 
defendant  to  pay  for  goods  delivered  to  a  third 
person,  allegations  tending  to  show  that  defend- 
ant is  sued  as  guarantor  may  be  regarded  as 
surplusage. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8S  76-80;   Dec.  Dig.  «  35.*] 

3.  Fbauds,  Statute  of  (S  159*)— Obioinal 
Pbomisob  ob  Guabantob  —  Question  fob 

JUBY. 

In  an  action  on  an  open  account,  evidence 
held  sufficient  to  take  to  the  jury  the  question 
whether  defendant  was  a  guarantor  or  original 
promisor  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  $  378 ;  Dec.  Dig.  {  159.*] 

4.  Appeal  and  Ebbob  ({  502*)— Recobd— Re- 
fusal OF  New  Tbial. 

An  exception  assigning  error  in  the  refusal 
to  grant  a  new  trial  cannot  be  considered  where 
the  grounds  of  the  motion  are  not  set  out  in  the 
record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2305-2309;  Dec.  Dig.  f 
o02.*l 

*   Appeal  from  Common  Pleas  Circuit  Court 

Of  Richland  County;  D.  E.  Hydrick,  Judge. 

Action  by  Lorick  &  Lowrance  against  How> 


•For  otlMr  coses  sm  same  topic  and  section  NUMBBR  In  Dec.  ft  Am.  Digs.  1907  to  date,'*  Reporter  Indexei 
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ard  Caldwell.    From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Clark  &  Clark,  for  appellant-  Hunter  A. 
Gibbes,  for  respondent. 

GARY,  A  J.  This  Is  an  action  on  an  open 
account  for  goods  sold  and  delivered.  The 
defendant  denied  the  allegations  of  the  com- 
plaint, and  set  up  as  a  defense  that  any 
promise  he  may  have  made  was  to  pay  the 
debt  of  another,  and,  as  it  was  not  in  writing, 
that  it  was  void  under  the  statute  of  frauds. 
The  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  $206.90,  and  the  defendant  ap- 
pealed. 

The  main  question  in  the  case  is  whether 
the  promise  of  the  defendant  was  void  un- 
der the  statute  of  frauda  The  appellant's 
attorneys  contend  that  the  complaint  set  forth 
a  cause  of  action  upon  the  guaranty  of  the 
defendant  to  pay  the  debt  of  another  i)er- 
son,  while  the  respondent's  attorney  submits 
that  the  allegations  of  the  complaint  are  ap- 
propriate to  an  action  upon  an  original  un- 
dertaking. It  will  be  necessary,  therefore, 
to  construe  the  complaint,  the  material  al- 
legations of  which  are  as  follows:  ''(1)  That 
heretofore,  on  or  about  the  8th  day  of  Oc- 
tober, 1907,  the  defendant,  Howard  Caldwell, 
came,  in  company  with  one  Furman  Hall,  in- 
to the  store  of  the  plaintiff,  and  represent- 
ed that  the  said  defendant  and  the  said  Fur- 
man.  Hall  were  in  the  luviber  business  to- 
gether at  Pelion,  S.  0.,  and  that  Mr.  Hall 
needed  corn,  oats,  and  meal  and  other  sup- 
plies for  his  mules  and  other  stock,  which 
were  l)eing  used  in  the  said  business;  that 
the  said  Howard  Caldwell  then  and  there  re- 
quested the  plaintiff  to  let  the  said  Furman 
Hall  have  such  supplies  as  he  required,  and 
that  he,  the  said  defendant,  would  guarantee 
the  payment  of  such  goods  so  sold;  that  he, 
the  said  defendant,  would  pay  the  bills  at  his 
office  in  Columbia,  and  that  it  would  not  he 
necessary  to  present  such  hills  of  payment  at 
Pelion,  8.  O.  (2)  That  thereupon  the  said 
plaintiff  considered  the  proposition  of  the 
defendant,  and,  upon  the  faith  and  credit  of 
his  guarantee  to  pay  for  and  be  responsible 
for  such  goods  as  may  be  sold  to  the  said 
Furman  Hall,  agreed  to  sell  the  goods  desired 
upon  the  terms  above  stated;  that  accord- 
ingly the  plaintiff,  at  the  request  of  the  said 
Furman  Hall  and  the  said  Howard  Caldwell, 
sold  and  delivered  to  the  said  Furman  Hall 
between  the  8th  day  of  October,  1907,  and 
the  16th  day  of  November,  1907,  certain  goods, 
wares,  and  merchandise,  as  shown  by  the 
itemized  statement  hereto  annexed,  and  made 
a  part  of  this  complaint,  for  which  the  said 
Howard  Caldwell  agreed  to  pay  the  sum  of 
$348.60,  and  that  the  said  goods  so  sold  and 
delivered  were  reasonably  worth  the  said 
amount;  that  a  part  of  the  said  goods  were 
sold  upon  the  individual  order  of  the  defend- 
ant for  Furman  Hall,  as  indicated  in  the  said 
bill,  and  the  remainder  were  sold  upon  the 


request  of  the  said  Furman  Hall ;  and  that 
all  of  the  said  goods  were  charged  on  the 
books  of  this  plaintiff,  as  Indicated  on  the 
bill  hereto  attached,  and  were  sold  to  said 
Furman  Hall,  guaranteed  by  said  defendant, 
and  solely  upon  the  faith  and  credit  of  such 
guarantee.  (3)  That  on  the  leth  day  of  No- 
vember, 1907,  the  said  defendant  paid  to  the 
plaintiff  on  account  of  said  indebtedness  by 
his  check  or  check  of  Howard  Caldwell  d 
Co.  the  sum  of  $81.70,  and  that  there  is  now 
due  and  owing  by  the  said  defendant  to  the 
plaintiff  a  balance  of  $266.90.  (4)  That  the 
said  goods  were  sold  and  delivered  solely 
upon  the  faith  and  credit  of  the  said  How- 
ard Caldwell,  and  that  the  said  Furman  Hall 
on  his  own  account  did  not  have  credit  with 
this  plaintiff,  and,  if  the  premises  and  rep- 
resentations of  the  said  Howard  Caldwell  had 
not  been  made,  none  of  tJie  said  goods 
would  have  been  sold  and  delivered  as  afore- 
said; that  demand  has  been  made  of  the 
defendant  for  the  payment  of  the  said  sum 
of  $206.90,  and  no  part  of  the  same  has  been 
paid  by  discount  or  otherwise."  The  words 
which  we  have  italicized  show  that  the  al- 
legations of  the.  complaint  are  appropriate 
to  an  action  against  the  defendant  solely  up- 
on his  promise  to  pay  for  the  goods  sold  and 
delivered  at  his  request  to  a  third  party. 
In  this  connection,  we  desire  to  call  special 
attention  to  the  allegations  that  the  defend- 
ant represented  that  he  and  Furman  Hall 
were  in  the  lumber  business  together,  and 
that  the  supplies  were  needed  for  the  stock 
of  Furman  Hall,  which  were  being  used  in 
said  business,  inasmuch  as  they  show  that 
the  promise  of  the  defendant  was  original, 
and  not  collateral.  Furman  Hall  made  no 
denial  of  said  representation,  the  reasonable 
Inference  from  which  was  that  he  and  the 
defendant  were  partners  in  business,  in  which 
event  both  were  jointly  and  severally  liable, 
and  the  defendant  would  be  estopped  from 
setting  up  the  plea  that  he  was  only  a  guar- 
antor. Under  this  construction  of  the  com- 
plaint, these  allegations  upon  which  the  ap- 
pellant's attorneys  rely  to  show  that  the 
defendant  Is  sued  as  a  guarantor  may  be  re- 
garded as  surplusage. 

The  next  question  that  will  be  considered 
is  whether  there  was  any  testimony  whatever 
tending  to  sustain  the  allegations  of  the  com- 
plaint. J.  B.  Duke,  a  witness  for  the  plain- 
tiff, testified  as  follows:  "Q.  You  are  an  em- 
ploy6  of  liorick  &  Lowrance?  A.  Yes,  sir. 
Q.  Do  you  recollect  Howard  Caldwell  and 
Furman  Hall  coming  in  the  store  of  Lorick 
&  Lowrance  October,  1907?  A.  Yes.  Q. 
Please  state  what  occurred.  A.  I  will  say  it 
was  the  8th  of  October  when  he  came  in 
there,  and  asked  for  Mr.  Lorick,  who  had 
gone  to  dinner,  and  introduced  Mr.  Hall  to 
me,  and  he  stated  that  he  and  Mr.  Hnll  were 
going  into  the  mill  business  at  Pelion.  Q, 
What  kind  of  mill  business?  A.  Lumber 
business,  and  that  Mr.  Hall  would  need  feed 
for  his  stock,  and  a  little  later  he  would  want 
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probably  some  other  stuff;  and  he  gave  me 
an  order  on  the  strength  of  his  representa- 
tions for  some  stuff.  Q.  Who  gave  you  the 
order?  A.  Mr.  Caldwell.  Mr.  Caldwell  stat- 
ed that,  If  we  would  ship  the  stuff  to  Mr. 
Hall,  he  would  pay  the  bills  every  30  days. 
•  ♦  *  We  did  not  know  Mr.  Hall  at  all. 
It  was  only  on  the  strength  of  Caldwell's 
representations  that  the  goods  were  sold  to 
him.  Q,  To  whom  were  they  shipped?  A- 
To  Hall,  at  Pelion.  Mr.  Caldwell  also  stat- 
ed at  the  same  time  that  he  wanted  some 
goods  charged  to  his  individual  account,  that 
he  would  have  a  horse  down  there.  He  stat- 
ed he  wanted  the  two  accounts  kept  sepa- 
rate in  that  way,  and  he  explained  his  reason 
for  wanting  it  so.  ♦  ♦  ♦  They  were  all 
shipped  down  there  together.  Q.  How  was 
Hairs  account  charged?  A.  It  was  charged 
to  Hall.  Q.  Anything  else  written  on  it?  A. 
Payment  guaranteed  by  Howard  Caldwell. 
Q.  Turn  to  October  29th.  A.  That  amount  is 
$140.30.  Q.  How  is  that  charged?  A.  To 
Purman  Hall,  bought  by  Howard  Caldwell. 
Q.  Do  you  know  whether  Howard  Caldwell 
came  In  the  store?  A.  Yes»  sir;  he  came  In 
there  and  gave  the  order  himself.  Q.  Octo- 
ber 31st?  A.  October  31st,  amount  $12.60; 
cfaaiged  to  Furman  Hall,  and  bought  by 
Howard  Caldwell.  Q.  Howard  Caldwell  him- 
self got  the  goods?  A.  Yes,  sir;  and  he  or- 
dered that  himself.  Q.  Do  you  know  wheth- 
er or  not  Howard  Caldwell  has  ever  paid  any- 
thing on  this  account?  A.  The  books  show 
he  has."  A.  H.  Cohen,  a  witness  for  the 
plaintiff,  testified:  "Q.  Are  you  in  the  em- 
ployment of  Ixu-ick  &  Lowrance?  A.  Yes, 
sir.  Q.  Turn  to  item  November  16th  on  the 
book.  Is  that  memorandum  in  your  hand- 
writing? A.  It  is.  Q.  What  Is  it?  A.  $114. 
Q.  How  is  the  account  charged?  A.  Ship 
to  P.  Hall,  Pelion,  bought  by  self  and  Cald- 
well. Q.  Was  any  payment  made  by  Cald- 
well on  this  account?  A.  Yes,  sir.  Q.  How 
much  was  It?  A.  $81.70.  Q.  Please  state 
whether  Hall  had  credit  with  the  comi>any. 
A.  No,  sir;  he  did  not." 

We  proceed  to  quote  from  the  authorities: 
"It  is  often  difficult  to  determine  from  mere 
words  in  which  a  promise  Is  made  whether 
an  undertaking  is  collateral  to  the  engage- 
ment or  liability  of  a  third  person,  or  an  en- 
tirely independent  and  original  undertaking. 
In  such  cases  courts  must  rely  on  the  cir- 
cumstances of  each  particular  case  and  its 
general  features,  in  order  to  ascertain  the 
intent  of  the  parties,  and  how  they  viewed 
it,  when  it  Is  doubtful  whether  it  was  a  con- 
tract of  suretyship  or  guaranty,  or  an  orig- 
inal undertaking."  20  Cyc.  164.  ''It  is  im- 
portant to  determine  in  each  case  of  an  un- 
dertaking, which  in  form  purports  to  be  a 
promise  to  pay  the  debt  of  another,  whether 
it  is  such  fact;  for  it  is  well  settled  that,  if 
an  oral  agreement  is  in  effect  a  promise  to 
pay  the  debt  of  the  promisor  himself,  it  is 
Dot  within  the  statute  of  frauds,  although  the 
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Incidental  result  of  its  performance  may  be 
the  discharge  of  the  Indebtedness  of  another 
person."  20  Cyc.  167,  168.  **In  order  to 
bring  an  oral  promise  within  the  opertitlon  of 
the  statute,  the  liability  of  the  person  for 
whom  the  promise  Is  made  must  be  capable 
of  being  enforced  in  law  against  him,  for,  if 
there  is  no  liability  on  his  part  to  the  prom- 
ise, the  promisor  would  have  no  debt  of  an- 
other to  answer  for,  and  his  promise  there- 
fore would  necessarily  be  an  original  and  in- 
dependent, and  not  a  collateral  undertaking." 
20  Cyc.  162.  "The  inquiry  in  these  cases  must 
therefore  be  directed  to  this  point  namely, 
whether  any  credit  was  to  be  or  was  given  to 
the  third  person;  In  other  words,  whether  he 
Incurred  any  responsibility  to  the  creditor.' 
This  is  a  question  depending  not  altogether 
on  the  particular  words  of  the  guaranty  or 
promise  of  the  defendant,  but  upon  the  par- 
ticular circumstances  of  each  case,  and  the 
general  features  of  the  transaction."  Chltty 
on  Con.  508.  "Wherever  the  main  purpose 
and  object  of  the  promisor  is,  not  to  answer 
for  another,  but  to  subserve  some  purpose  of 
his  own,  his  promise  is  not  within  the  stat- 
ute, although  it  may  be  in  form  a  promise  to 
pay  the  debt  of  another."  3  Parsons  on  Con- 
tracts, 24,  quoted  with  approval  in  Robert- 
son V.  Hunter,  20  S.  O.  14,  6  S.  E.  850,  and 
Turner  v.  Lyles,  68  S.  C.  392,  48  S.  E.  301; 
Tlndal  v.  Touchberry,  3  Strob.  177,  49  Am. 
Dec.  637.  "A.  introduced  B.  to  C,  an  up- 
holsterer, and  A.  in  B.'s  presence  asked  C.  if 
he  had  any  objection  to  supply  B.  with 
some  furniture,  and  that,  if  he  would,  he 
would  be  answerable,  and  C.  asked  A.  how 
long  credit  he  wanted,  end  A.  replied,  *He 
would  see  U  paid  at  the  end  of  six  months.' 
B.  not  Laving  paid  the  amount,  C.  applied  to 
A.  for  payment,  and  he  paid  the  money.  The 
entry  in  C.'s  books  was,  *Mr.  B.,  per  A.'  It 
was  held  that  the  jury  were  warranted  in 
finding  that  the  undertaking  on  the  part  of 
A.  was  not  a  collateral  undertaking."  Chltty 
on  Oon.  507a.  These  authorities  conclusive- 
ly show  that  there  was  testimony  tending  to 
sustain  the  allegations  of  the  complaint,  and 
that  the  question  whether  the  case  came 
within  the  statute  of  frauds  was  properly 
submitted  to  the  jury. 

One  of  the  exceptions  assigns  error  on  the 
part  of  his  honor,  the  presiding  judge,  in  per- 
mitting the  witness  Duke  to  testify,  over 
objection,  as  follows:  **Q.  Who  gave  you  the 
order?  A.  Mr.  Caldwell.  Mr.  Caldwell  stat- 
ed that,  if  we  would  ship  the  stuff,  he  would 
pay  the  bills  every  30  days."  The  objection 
to  said  testimony  was  as  follows:  "Mr. 
Clerk:  t  object.  That  is  not  alleged.  The 
complaint  says  Caldwell  guaranteed  the  ac- 
count. It  does  not  state  that  be  himself 
would  pay  it.  They  are  suing  on  a  guaran- 
ty." This  exception,  cannot  be  sustained,  as 
our  construction  of  the  complaint  shows  that 
the  action  was  not  based  upon  a  guaranty, 
but  upon  an  original  xmdertaklng. 


146 


67  SOUTHEASTERN  BBPORTER. 


(&t>. 


There  is  also  an  exception  assigning  error 
In  the  refusal  to  grant  a  new  trial,  but  that 
exception  cannot  be  considered,  for  the  rea- 
son tha't  the  grounds  of  the  motion  are  not 
set  out  in  the  record. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(85  S.  C.  496) 

BROWN  et  ox.  ▼.  WESTERN  UNION  TELE- 
GRAPH cot 

(Supreme  Court  of  South  Carolina.     March  3, 

1910.) 

1.  Telegbafhb  and  Telbphowes  (§  27*)— In- 
terstate Messages  —  Delay  —  What  Law 
Governs— Mental  Anguish. 

Where  a  death  message  was  sent  from  a 
point  in  South  Carolina  to  plaintiffs  in  Wash- 
ington, D.  C,  plaintiffs  were  entitled  to  recover 
for  mental  anguish  resulting  solely  from  a  fail- 
are  to  deliver  the  message,  under  Act  Feb.  20, 
1901  (23  St.  at  Larce,  p.  748),  providing  that  a 
telegraph  company  aoing  business  in  South  Car^ 
olina  should  be  liable  m  damages  for  mental 
anguish  without  bodiljr  injury  for  negligence 
in  receiving,  transmitting,  or  delivering  mes- 
sages; the  rights  of  the  parties  being  determin- 
ed by  the  law  of  the  state  where  the  contract 
was  made  and  is  to  be  performed,  either  in  whole 
or  in  part 

[Ed.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  27.*] 

2.  Telegraphs  and  Telephones  (§  38*)  — 
Messages- Contract  —  Breach— Delict  — 
**lN  Transit.*' 

Where  a  telegraph  company  fails  to  trans- 
mit a  telegram  with  reasonable  promptness,  the 
company's  failure  to  convey  the  information,  and 
not  the  wrongful  act  of  an  agent  at  any  par- 
ticular point  prior  to  the  delivery  of  the  tele- 
gram to  the  addressee,  constitutes  the  delict; 
a  message  being  "in  transit,"  not  only  while 
being  sent  over  the  wires,  but  wliile  in  the 
hands  of  the  messenger  for  delivery  after  it 
reaches  the  place  where  the  addressee  resides. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  Sa* 

For  other  definitioni^  see  Words  and  Phrases, 
vol.  4,  p.  3485.] 

3.  Telegraphs  and  TIelephones  (I  27*)  — 
Messages— Delay— What  Law  Governs. 

In  an  action  for  delay  in  transmitting  and 
delivering  an  interstate  telegram,  it  would  be 
contrary  to  public  policy  to  require  plaintiff  to 
prove  at  what  place  on  defendant's  line  the  neg- 
ligence occurred,  or  to  permit  defendant  to  show 
that  the  message  was  delayed  at  some  specific 
point  on  its  line,  and  then  make  plaintiff's  right 
to  recover  dependent  on  the  laws  of  that  place. 

[Ekl.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  27.*] 

4.  Telegraphs  and  Telephones  (J  27*)  — 
Messaged— Delay- Willfulness. 

Where  there  was  a  willful  misconduct  on 
the  part  of  a  telegraph  company  in  failing  to 
deliver  a  death  message,  sent  from  South  Caro- 
lina to  Washington,  and  plaintiff  sued  in  South 
Carolina  to  recover  both  compensatory  and  puni- 
tive damages,  he  was  entitled  to  recover  puni- 
tive damages  for  the  reckless  disregard  of  his 
rights,  oven  though  the  entire  delict  occurred 
in  Washington. 

[Ed.   Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  fi  27.*J 


5.  Telegraphs  and  Telephones  (§  68*)i  — 
Messages- Delay. 

Where  there  was  a  delay  of  30  minutes  in 
the  forwarding  of  a  death  message  from  South 
Carolina  to  Washington,  such  delay  was  suffi- 
cient prima  facie  to  entitle  the  addressee  to  re- 
cover damages  for  mental  anguish  in  South  Car- 
olina, independent  of  physical  injury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  68.*] 

6.  Telegraphs  and  Telephones  (§  27*)  — 
Death  Messages— Negligent  Delivery. 

On  January22.  1908,  a  message  was  sent 
to  plaintiff  in  Wasnington,  from  Summerville, 
S.  C.,  informing  her  of  the  death  of  her  sister. 
The  message  was  never  delivered,  and  on  the 
24th  she  received  a  letter  telling  her  of  her 
sister's  illness,  whereupon  she  immediately  left 
for  the  place  where  her  sister  lived,  and  on  her 
arrival  heard  for  the  first  time  that  the  sister 
had  died.  Held^  that  plalntiff^s  mental  anguish, 
resulting  from  the  failure  to  promptly  deliver 
the  telegram,  was  suffered  in  South  Carolina, 
where  the  delict  arose,  so  as  to  entitle  her  to 
recover  under  South  Carolina  law. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  27.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  J.  W.  De  Vore,  Judge. 

Action  by  William  Brown  and  wife  against 
the  Western  Union  Telegraph  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

Logan  &  Grace,  for  appellants.  Mitchell  & 
Smith,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  Rosa  Brown  through  the  wrongful 
acts  of  the  defendant  in  failing  to  deliver 
the  following  telegram:  *'Summeryllle^  S.  C, 
January  22,  1008.  Mrs.  W.  M.  Brown,  No. 
72  Canal  St,  S.  W.  Washington,  D.  C.  Come 
at  once.  Your  sister  died  this  morning. 
Frederika  Alston."  The  appeal  is  from  the 
charge  of  his  honor  the  presiding  Judge,  di- 
recting the  jury  to  render  a  verdict  In  fayor 
of  the  defendant 

The  complaint  alleges  that  there  was  not 
only  a  failure  to  deliver  the  message  within 
a  reasonable  time,  but  tliat  it  was  not  delly- 
ered  at  all.  The  defendant  sets  up  as  a  de- 
fense *'that  if  there  was  any  delay  in  the 
transmission  of  the  said  message,  and  dam- 
age caused  thereby  to  the  plaintiff,  said  de- 
lay occurred  at  Washington  In  the  District 
of  Columbia,  and  outside  the  state  of  South 
Carolina,  in  which  district  the  law  prevails 
which  does  not  permit  a  recovery  for  mental 
anguish,  unaccompanied  by  bodily  injury." 
The  Act  of  1901  (page  748)  provides:  '*That 
all  telegraph  companies  doing  business  In 
this  state,  shall  be  liable  in  damages  for 
mental  anguish  or  suffering,  even  in  the  ab- 
sence of  bodily  injury,  for  negligence  in  re- 
ceiving, transmitting  or  delivering  messages." 

The  issue  presented  by  the  defense  set  up 
in  the  defendant's  answer  is  similar  to  the 
question  determined  in  the  case  of  Walker  v. 
Tel.  Co.,  75  S.  C.  612,  56  S.  E.  38.    In  that 
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case  a  telegram,  which  was  sent  from  South 
Carolina  to  a  father  In  Louisiana,  informing 
blm  that  his  child  was  desperately  ill,  was 
received  In  such  an  altered  condition  as  to 
mislead  the  father,  who  brought  an  action  in 
South  Carolina  for  mental  anguish.  The  ju- 
ry rendered  a  verdict  in  his  favor,  and  the 
telegraph  company  appealed;  one  of  the  ex- 
ceptions being  as  follows:  **Becau8e  his  hon- 
or refused  to  direct  a  verdict,  on  the  ground 
that  the  testimony  showed  that  the  cause  of 
action  did  not  arise  in  the  state  of  South 
Carolina,  and  in  holding:  1  shall  leave  it 
to  the  Jury  to  say  what  point  along  the  route, 
it  any,  it  was  changed  and  the  words  en- 
tered here,  into  the  words  in  which  it  was 
delivered  yonder' — ^whereas,  his  honor  should 
have  held,  as  a  matter  of  law,  that  the  cause 
of  action  did  not  arise  in  South  Carolina, 
because  the  uncontradicted  testimony  showed 
that  the  message  was  transmitted  correctly 
from  Edgefield  to  the  relay  office  in  Augusta, 
6a.,  and  from  Augusta  to  Atlanta,  Ga.  This 
fact  being  uncontradicted,  it  was  error  to 
submit  the  question  to  the  Jury."  In  dispos- 
ing of  this  exception  the  court  used  the  fol- 
lowing language:  '*Thi8  question  is  a  serious 
one.  To  answer  that  this  tort  of  the  de- 
fendant is  to  be  so  construed  as  to  locate  the 
duty  of  delivery  to  take  place  alone  at  New 
Orleans,  La.,  would  necessarily  destroy  plain- 
tifTs  right  of  action.  It  would  virtually  hold 
that  it  was  the  plaintifTs  duty  to  be  able  to 
locate  the  spot  at  which  the  disaster  to  the 
telegram  occurred.  Such  cannot  be  the  law. 
The  defendant  relies  upon  the  cases  of  W. 
U.  Tel.  Go.  V.  James,  162  U.  S.  650  [16  Sup. 
Ct  934,  40  L.  Ed.  1105],  and  W.  U.  Tel.  Co. 
V.  Pendleton,  122  U.  S.  347  [7  Sup.  Ct.  1126, 
30  L.  Ed.  1187],  to  sui^ort  the  doctrine  that 
the  South  Carolina  statute  cannot  be  made 
effectual  beyond  the  limits  of  this  state,  in 
regard  to  transmission  and  delivery  of  tele- 
grams sent  from  this  state  to  be  delivered  in 
Louisiana ;  but,  as  has  been  held,  a  contract 
made  in  Iowa  for  transmission  of  a  tele- 
gram from  a  place  in  that  state  to  a  place  in 
Missouri  is  governed  by  the  law  of  Iowa, 
making  the  proprietor  of  the  telegraph  com- 
pany liable  for  all  mistakes  in  transmission 
(Reed  v.  W.  U.  Tel.  Co.  [135  Mo.  661,  674, 
37  S.  W.  904,  906]  34  L.  R.  A.  492,  497  [58 
Am.  St  Rep.  609]);  the  court  saying,  The 
contract  was  made  in  Iowa,  and  according  to 
its  terms  It  was  to  be  partially  performed  in 
that  state.'  Does  the  circumstance  that  it 
was  to  be  performed  partly  in  Missouri  e^ 
empt  It  from  the  laws  of  Iowa?  We  think 
most  clearly  not.  The  statute  in  no  sense  at- 
tempts to  regulate  Interstate  communication 
by  telegraph.  It  has  also  been  held  thus  in 
the  case  of  the  Liverpool  Steam  Co.  v.  Phenlx 
Co.,  129  U.  S.  397,  453  [9  Sup.  Ct.  469,  82  L. 
Ed.  788],  that  the  nature,  the  obligation,  and 
interpretation  of  a  contract  are  to  be  gov- 
erned by  the  law  of  the  place  where  it  is 
made,  unless  the  parties  at  the  time  of  mak- 
ing It  had  some  other  law  in  view.    Gur  own 


state  has  also  held,  in  Frasier  v.  R.  R.  Co., 
73  S.  C.  140  [52  S.  B.  964]:  That  the  law 
of  a  state  where  a  contract  is  made  and  is 
to  be  performed,  either  in  whole  or  in  part, 
governs  as  to  its  nature,  validity,  and  iu^cr- 
pretation.'  *' 

In  the  case  of  Baiderston  v.  Tel.  Co.,  79 
S.  C.  160,  60  S.  K  435,  a  message  was  sent 
from  Pennsylvania  to  the  addressee  at  Aiken, 
S.  C.  The  following  language  of  the  court 
shdws  that  it  is  immaterial  at  what  point 
along  the  line  the  delay  may  have  occurred: 
"No  act  of  negligence  or  of  willfulness  can 
be  said  to  occur  until  there  is  a  failure  to 
put  the  message  into  the  hands  of  the  person 
to  whom  it  is  addressed.  As  was  said  tn 
the  case  of  Lacer  v.  Tel.  Co.,  supra  [Tele- 
graph Co.  v.  Lacer  (Ky.)  93  S.  W.  34,  5  L. 
R.  A.  (N.  S.)  751],  a  message  is  a  thing  'which 
could  not  be  hurt,  much  less  destroyed,  in  its 
transmission.  Nothing  but  the  failure  to  de- 
liver it  in  due  time  could  affect  its  value  to 
the  sendee.  There  cannot  be  a  segregation 
of  liability  on  the  undertaking.  It  is  whole, 
single,  and  susceptible  of  becoming  fixed  only 
In  the  final  act  contemplated.'  Such  is  the 
inference  from  our  own  cases  of  Hellams 
V.  Tel.  Co.  [70  S.  C.  83.  49  S.  B.  12]  and  Har- 
rison V.  Tel.  Co.,  supra  [71  S.  C.  386,  51  S. 
EX  119].  It  cannot  be  denied  that  such  a  doc- 
trine is  a  Just  and  reasonable  one.  The  plain- 
tiff cannot  be  expected  to  determine  the 
point  on  defendant's  line  where  the  failure 
of  duty  occurred,  nor  do  we  think  it  con- 
sonant with  public  policy  to  permit  the  de- 
fendant to  show  that  the  message  was  delay- 
ed, or  failed  at  some  specific  point  on  its 
line,  and  thus  make  plaintiff's  right  to  recov- 
er to  depend  upon  the  laws  of  that  place. 
Such  a  holding  would,  in  nearly  every  case, 
lead  to  much  uncertainty,  to  say  nothing 
of  the  broad  field  that  would  thus  be  opened 
to  fraud.  What  the  company  contracts  to 
do  is  to  convey  the  Information  from  the 
sender  to  the  addressee,  and  the  failure  to  do 
this  constitutes  the  breach  of  duty  for  which 
it  is  held  responsible." 

In  a  note  to  Howard  v.  Tel.  Co.,  7  Am.  & 
Elng.  Ann.  Cas.  (Ky.)  1065,  a  number  of  cases 
are  cited  to  sustain  the  principle  that,  "where 
a  contract  is  made  in  one  state  for  the  trans- 
mission and  delivery  of  a  telegram  addressed 
to  a  person  in  another  state,  and  the  state 
wherein  the  contract  is  made  allows  a  recov- 
ery of  damages  resulting  solely  from  mental 
anguish,  caused  by  an  actionable  breach  of 
the  contract,  but  the  laws  of  the  state  to 
which  the  message  is  directed  precludes  a 
recovery  of  damages  for  mental  suffering,  un- 
accompanied by  physical  injury,  the  rights 
and  liabilities  of  the  parties  under  the  con- 
tract are  determined  by  the  laws  of  the  state 
where  the  contract  is  made."  The  principle 
is  thus  stated  in  1  Wharton's  Confiict  of 
Laws,  1082,  1083:  "The  general  rule  seems 
to  be  that  a  contract,  made  in  one  state  or 
country,  for  the  transmission  of  a  telegram 
from  a  point  in  that  state  or  country  to  a 
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point  In  another,  is  governed  by  the  law  of 
the  state  or  country  In  which  the  contract 
is  made,  and  from  which  the  telegram  is  sent, 
rather  than  by  that  of  the  state  in  which  it 
is  received.  By  the  application  of  this  rule 
it  has  been  held  that  a  statute  of  the  state 
from  which  the  telegram  Is  sent,  making  tel- 
egraph companies  liable  for  all  mistakes  in 
transmission,  and  for  all  damages  resulting 
from  a  failure  to  perform  any  of  the  duties 
required  by  law,  is  applicable,  notwithstand- 
ing that  the  telegram  is  to  be  delivered  in 
another  state.  Likewise,  by  the  application 
of  this  general  rule,  the  rule  prevailing  In 
the  state  from  which  the  telegram  was  sent, 
permitting  a  recovery  of  damages  for  mental 
anguish,  has  been  applied,  though  the  rule 
was  otherwise  in  the  state  in  which  the  tel- 
egram was  to  be  delivered." 

These  authorities  sustain  the  following 
propositions:  (1)  That  the  law  of  the  state 
where  the  contract  is  made,  and  is  to  be 
performed,  either  in  whole  or  in  part,  gov- 
erns as  to  its  nature,  validity,  and  interpre- 
tation. (2)  That  the  failure  of  the  company 
to  convey  the  information,  from  the  sender  to 
the  addressee,  and  not  the  wrongful  act  of  an 
agent  at  any  particular  point  prior  to  the  de- 
livery of  the  message  to  the  addressee,  con- 
stitutes the  delict  A  message  is  in  transit, 
not  only  while  it  is  being  sent  over  the  wires, 
but  during  the  time  it  is  in  the  hands  of  the 
messenger  for  delivery,  after  it  reaches  the 
place  where  the  addressee  resides ;  and  there 
is  no  sound  reason  why  the  company  should 
be  liable  when  the  agent  in  the  state  from 
which  the  message  has  been  sent,  or  an  agent 
along  the  line,  is  guilty  of  negligence,  and 
yet  not  be  liable  for  an  act  of  negligepce 
on  the  part  of  the  messenger  to  whom  the 
telegram  is  handed  for  delivery  by  the  agent 
of  the  terminal  office.  (3)  That  it  would  be 
against  public  policy  to  require  the  plaintiflF 
to  prove  at  what  point  on  the  defendant's  line 
the  failure  occurred,  or  to  permit  the  defend- 
ant to  show  that  the  message  was  delayed  at 
some  specific  point  on  its  line,  and  thus  make 
the  plaintiff's  right  of  recovery  dependent  up- 
on the  laws  of  that  place.  (4)  There  cannot 
be  a  segregation  of  liability  on  the  under- 
taking of  the  company,  for  the  reason  that 
it  is  whole  and  single,  and  by  this  construc- 
tion the  parties  know,  when  they  enter  into 
the  contract,  by  what  law  its  nature,  valid- 
ity, and  interpretation  are  to  be  governed.  It 
is  against  public  policy  for  the  interpretation 
of  a  contract  to  be  ambulatory  and  uncertain. 
The  presiding  Judge,  therefore,  erred,  when 
he  Instructed  the  Jury  to  find  a  verdict  in 
favor  of  the  defendant 

But,  even  if  the  delict  took  place  within 
the  District  of  Columbia,  it  does  not  follow 
that  the  ruling  of  the  circuit  Judge  was  free 
from  error.  The  complaint  contains  two 
causes  of  action — one  for  compensatory  dam- 
ages, based  upon  negligence,  and  the  other 
for  punitive  damages,  arising  out  of  a  reck- 
less disregard  of  the  plaintiff's  rights.    While 


the  defendant  Interposed  as  a  defense  that 
the  law  prevailing  in  the  District  of  Colum- 
bia does  not  permit  a  recovery  for  mental 
anguish  unaccompanied  by  bodily  injury,  it 
does  not  plead  that  the  defendant  is  exempt 
under  the  laws  of  said  district  from  liabil- 
ity for  malice,  wantonness,  or  a  reckless  dis- 
regard of  the  rights  of  a  party  injured  by 
the  failure  to  deliver  a  telegram.  The  ap- 
pellant's attorneys,  however,  rely  upon  the 
case  of  Bosemand  v.  Ballway,  66  S.  C.  91, 
44  S.  B.  574,  which  holds  that:  "In  the  ab- 
sence of  allegations,  in  an  action  arising  in 
tort  in  another  state,  as  to  the  rule  of  law 
applicable  to  the  facts  underlying  the  cause 
of  action,  the  court  will  presume  that  the 
common  law  prevails  in  that  state." 

The  ruling  of  the  presiding  Judge  in  regard 
to  punitive  damages  was  as  follows:  "Ac- 
cording to  my  view  of  this  case,  I  think  there 
is  ample  evidence  to  go  to  the  Jury  here  on 
the  question  of  punitive  damages.  The  un- 
disputed evidence  is  that  this  telegmm  was 
received  in  Washington,  and  that  the  com- 
pany, through  one  of  its  boys,  undertook  to 
deliver  it ;  it  being  the  duty  of  the  telegraph 
company  to  deliver  it  to  the  party  to  whom 
it  was  sent,  and  the  evidence  shows  that  he 
not  only  did  not  deliver  it  to  the  party  to 
whom  it  was  sent,  but  he  did  not  even  find 
the  party's  residence  there,  in  a  town  where 
it  was  easy  to  have  found  it,  but  he  goes  to 
a  number  that  he  knew  was  not  the  number, 
and  there  he  delivers  it,  and  delivers  It,  not 
to  the  party  who  was  entitled  to  it,  and  not 
at  No.  72.  That  is  testimony  upon  which 
the  Jury  might  infer  willfulness  or  reckless- 
ness, or  a  total  disregard  of  the  rights  of  oth- 
ers, but  on  this  other  question  as  to  its  being 
received  in  a  reasonable  time,  I  believe  the 
testimony  is  that  it  got  there  at  2  o'clock,  in 
ample  time  to  have  been  delivered  to  this  par- 
ty in  time  for  him  to  have  taken  the  train 
and  come  here,  and  the  evidence  shows  that 
there  was  no  delict  in  the  transmission;  it  got 
there  in  a  reasonable  time,  and  the  delict  oc- 
curred in  that  Jurisdiction.  They  were  pos- 
sibly guilty  of  willfulness,  but  all  that  occur- 
red outside  of  this  Jurisdiction,  and  under 
this  evidence  I  will  grant  the  motion.  Ac^ 
cording  to  my  Judgment  you  cannot  main- 
tain this  action  here ;  I  say  the  whole  delict 
occurred  in  Jurisdiction  of  Washington, ,  D. 
C,  and  I  hold  that  you  cannot  maintain  that 
action  here.  Therefore  I  direct  the  Jury  to 
find  a  verdict  for  the  defendant"  The  error 
«n  the  part  of  the  presiding  Judge  was  in  sup- 
posing that  defendant  is  not  liable,  even  at 
common  law,  for  a  reckless  disregard  of  the 
rights  of  the  party  injured,  whether  the  reck- 
less conduct  arose  out  of  the  failure  to  de- 
liver a  telegram,  or  to  perform  some  other 
duty. 

In  the  case  of  Lewis  v.  Tel.  Co.,  57  S.  C. 
325,  35  S.  E.  556,  decided  prior  to  the  enact- 
ment of  the  statute,  allowing  damages  for 
mental  anguish  unaccompanied  by  physical 
injury,  it  was  held  that  the  telegraph  com- 
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pany  was  liable  for  punitive  damages,  for 
wantonness,  willfulness,  or  a  reckless  disre- 
gard of  the  rights  of  the  party  suffering  In- 
Jury.  The  decision  was  founded  upon  the 
right  of  recovery  existing  at  common  law. 

It  is  true,  the  defendant  Introduced  testi- 
mony for  the  purpose  of  showing  that  puni- 
tive damages,  In  such  cases  as  the  present, 
are  not  recoverable  unless  the  principal  par- 
ticipated in  the  wrongful  act  of  the  agent, 
or  expressly  or  impliedly  authorized  or  rat- 
ified it.  The  testimony  in  this  respect  was 
qnite  lengthy;  and,  after  carefully  consid- 
ering it,  we  cannot  say  that  it  leaves  the 
^luestion  free  from  doubt  as  to  the  law  of 
the  District  of  Columbia.  Therefore  it,  at 
least,  should  have  been  submitted  to  the  jury. 

There  is  another  reason  why  there  was  er- 
ror in  directing  the  jury  to  find  a  verdict  in 
behalf  of  the  defendant  There  was  testi- 
mony tending  to  show,  that  there  was  a  de- 
lay of  30  minutes,  at  Summerville,  S.  C,  in 
forwarding  the  message,  thus  showing  that 
the  delay  in  part  took  place  in  this  state, 
where  the  contract  was  entered  Into  between 
the  parties,  and  that  the  case  in  any  event 
•comes  within  the  rule  announced  in  Fall  y. 
Tel.  Co.,  80  S.  C.  207,  60  S.  B.  697,  61  S.  B. 
258,  in  which  it  was  held  that  for  a  delay  of 
two  hours  In  this  state  at  the  initial  office, 
in  forwarding  a  message  to  be  delivered  in 
Georgia,  damages  for  mental  anguish  were 
recoverable,  even  though  they  could  not  be 
recovered  under  the  laws  of  C^rgia. 

There  Is  still  another  reason  why  there 
was  error  in  directing  a  verdict  for  the  de- 
fendant: There  was  testimony  to  the  effect 
that  on  the  24th  of  January,  1908,  the  plaintiif 
received  a  letter  telling  her  of  the  illness  of 
her  sister,  and  that  as  soon  as  she  received 
the  letter,  she  immediately  left  for  Summer- 
ville, and  on  her  arrival  heard  for  the  first 
time  that  her  sister  was  dead.  It  will  thus 
be  seen  that  her  mental  anguish,  arising  from 
the  failure  of  the  defendant  to  deliver  the 
message  promptly,  was  suffered  in  this  state, 
and  that  in  any  event  the.  delict  arose  here. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 


(86  &  C.  128) 

CHARLESTON  &  W.  a  RT.  CO.  v.  DEVLIN. 

(Supreme  Court  of  South  Carolina.     March  5, 

1910.) 

i.  Pleading  (|  381*)— Bvidewcb  Admissible 
—Written  Instbuments. 

The  court  has  a  right,  even  in  a  law  case, 
where  an  instrument  of  writing  is  introduced  in 
evidence,  although  it  was  not  mentioned  in  the 
pleadings,  to  declare  it  void  so  far  as  that  ac- 
tion is  concerned ;  hence  evidence  is  admissible 
that  such  an  instrument  was  obtained  by  mis- 
representations. 

[Ed.    Note.— For   other   cases,    see    Pleadine, 
Dec.  DiR.  §  381.»] 


2.   CONTBACTS  (§  94*)— StflSBEPBESENTATIONB  AS 

TO  Contents— Fbaud. 

Misrepresentations  as  to  the  contents  and 
effect  of  a  contract,  whereby  a  person  is  Induced 
to  sign  the  contract  without  reading  it,  is  an  ele- 
ment of  fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  420-430;   Dec.  Dig.  §  94.*] 

3.  Pleading   (§{   367,   428»)  —  Objections — 
Mode. 

An  excei)tion,  assigning  error  to  the  action 
of  the  judge  in  allowing  defendant  to  introduce 
evidence  tending  to  establish  fraud  in  the  ex- 
ecution of  an  instrument,  when  such  instrument 
is  not  specifically  mentioned  in  the  pleading, 
cannot  be  sustained,  since  the  defect  related  to 
form,  and  should  have  been  taken  by  motion  to 
make  more  definite  and  certain. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Die.  S§  1173-1193.  1433-1436 ;  Dec.  Dig. 
§§  367,  428.*] 

4.  Indemnity  (8  6*)— Liability  of  Masteb 
FOB  Willful  Acts  of  Sebvant. 

Under  a  contract  whereby  defendant  was 
granted  permission  to  erect  on  plaintiff's  right 
of  way  a  warehouse,  in  consideration  of  which 
defendant  covenanted  that  he  would  hold  harm- 
less the  plaintiff  from  any  damage  or  liability 
that  might  arise  from  the  destruction  of  su<£ 
warehouse  by  fire,  whether  the  same  should  be 
attributable  to  the  negligence  of  the  employes 
of  the  plaintiff  or  not,  defendant  could  not  es- 
cape liability  to  the  railroad  for  the  sum  it  was 
obliged  to  pay  to  owners  of  property  stored,  on 
the  warehouse  being  burned  by  the  negligence 
of  the  railroad,  on  a  showing  that  the  nre  was 
caused  by  the  reckless  or  willfal  misconduct  of 

?ilaintiff's  servants,  though  the  reckless  and  will- 
ul  misconduct  of  the  railroad  itself  Would  be  a 
good  defense,  since  the  doctrine  of  "Qui  facit 
per  alium,  facit  per  se,"  has  no  application  to 
willful  acts  of  servants  in  such  case. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Dec.  Dig.  §  6.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County. 

Action  by  the  Charleston  &  Western  Caro- 
lina Railway  Company  against  R.  H.  Devlin. 
From  a  jud^ent  for  defendant,  plaintiff  ap- 
peals.   Reversed  and  remanded. 

S.  H.  McChee  and  S.  J.  Simpson,  for  ai>- 
pellant    Grler  &  Park,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  failure  of  the  defend- 
ant to  perform  his  part  of  the  contract,  en- 
ured into  between  said  parties  on  the  20th 
of  February,  1904,  whereby  the  defendant 
was  granted  permission  to  erect,  on  the  plain- 
tiff's right  of  way,  a  house  to  be  used  for  the 
storage  of  cotton  seed,  preparatory  to  ship- 
ment, in  consideration  of  which,  he  covenant- 
ed and  agreed  as  follows: 

"First.  That  the  party  of  the  first  part,  will 
save  and  hold  harmless  the  said  company,  its 
successors  and  assigns,  from  all  damage,  In- 
Jury,  or  liability  that  may  arise,  from  the  de- 
struction or  injury  of  any  building,  improve- 
ments or  personal  property  of  any  descrip- 
tion, by  fire-  or  from  any  other  cause  what- 
ever, whether  the  same  should  be  attributable 
to  the  negligence  of  the  employes  ol  said  com- 
pany, or  not,  where  such  damage,  injury,  or 
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liability  i8  caused,  increased  or  in  any  man- 
ner contributed  to  by  reason  of  the  use  of 
the  premises  hereunder,  and  the  party  of  the 
first  part,  agrees  to  insure  and  keep  insured, 
for  benefit  of  party  of  second  part,  the  said 
building  and  contents,  and  all  personal  prop- 
erty on  said  lot. 

"Second.  The  party  of  the  first  part,  will 
save  and  hold  harmless  the  company,  its  suc- 
cessors and  assigns,  from  all  damage  to  any 
person,  that  may  partly  or  wholly  arise  from, 
or  be  traceable  to  the  occupancy  of  said 
premises,  by  the  party  of  the  first  part,  or 
any  other  person,  whether  such  damage  be 
caused  by  the  negligence  of  the  company's 
employes,  or  from  any  other  cause  whatever." 

The  complaint  alleges  that  the  defendant 
erected  and  maintained  the  said  warehouse 
up  to  the  30th  of  October,  1906,  when  it,  and 
its  contents,  consisting,  among  other  things, 
of  cotton  seed  belonging  to  J.  O.  and  B.  O.  Dev- 
lin, were  destroyed  by  fire;  that  J.  O.  and  B. 
O.  Devlin  recovered  Judgment  against  the 
plaintiff  for  the  loss  of  said'  cotton  seed, 
which  it  was  compelled  to  pay;  that  the  de- 
fendant failed  to  insure  the  warehouse  and  to 
perform  his  part  of  the  contract  The  de- 
fendant denied  each  and  every  allegation  of 
the  complaint,  and  set  up  the  following  de- 
fense: "That  heretofore,  on  the  20th  day  of 
February,  1004,  the  defendant,  at  the  request 
of  the  agent  of  plaintiff,  authorized  one  of  his 
sons  to  sign  his  name  to  the  contract,  which 
the  agent  of  said  plaintiff  represented  to 
him  as  a  tenancy  at  will;  the  only  purport 
and  effect  of  which  was  that  he,  the  said  de- 
fendant, would  be  required  imder  the  terms 
of  said  contract  to  remove  the  buildings, 
which  he  had  tlieretofore  erected,  on  the  right 
of  way  of  the  plaintiff,  if  the  plaintiff  should 
require  the  same,  at  any  time  thereafter,  for 
its  own  use.  The  said  defendant  did  not 
read  the  contract,  and  relied  entirely  upon 
the  representation  of  the  said  agent.  De- 
fendant did  not  then  know,  and  did  not  dis- 
cover until  after  the  fire,  that  the  contract 
contained  provisions  whereby  it  was  under- 
taken to  make  him  liable  for  the  negligence  of 
the  plaintiff;  that  the  said  contract  was  ob- 
tained from  the  defendant  by  misrepresenta- 
tion-as  to  its  purport  and  character,  and  the 
defendant  has  been  overreached  by  the  plain- 
tiff." He  also  sets  up  as  a  defense  that  the 
fire  originated,  not  from  the  negligence  of  the 
railway  company,  but  from  its  willful,  wan- 
ton, and  reckless  misconduct  The  jury  ren- 
dered a  verdict  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 

The  first  exception  assigns  error  as  follows: 
"Because  the  presiding  Judge  erred  in  al- 
lowing the  defendant  to  introduce  evidence 
tending  to  establish  fraud  and  misrepresenta- 
tion, when  a  defense  of  this  character  is  not 
properly  pleaded  in  the  answer."  When  the 
plaintiff's  attorney  offered  the  contract  in  evi- 
dence, the  defendant's  attorney  said:  "We 
waive  formal  proof  of  the  contract,  but,  of 
course,  subject  to  our  defense.     We  simply 


waive  formal  proof  of  the  document  subject 
to  any  other  objections  we  have  to  it" 
There  are  several  reasons  why  this  exception 
cannot  be  sustained:  In  the  first  place,  even  in 
a  law  case,  the  court  has  a  right,  when  an  in- 
strument of  writing  is  introduced  in  evidence, 
although  it  was  not  mentioned  in  the  plead- 
ings, to  declare  it  null  and  void  in  so  far  as 
that  action  is  concerned.  McKenzle  v.  Sifford, 
45  S.  C.  496,  23  S.  E.  622.  In  the  second  place, 
the  testimony  was  admissible  for  the  reason 
that  misrepresentation  and  deceit  are  elements 
of  fraud.  Baldwin  v.  Cable  Co.,  78  S.  a  419, 
59  S.  B.  67;  Brown  v.  Tel.  Co.,  82  S.  O.  173, 
63  S.  E.  744.  Another  reason  is  as  follows: 
If  the  defect  in  a  pleading  relates  merely  to 
the  form,  the  appropriate  remedy  is  by  mo- 
tion to  make  definite  and  certain.  The  rule  is 
thus  stated  in  Pom.  Code  Rem.  §  549:  "The 
true  doctrine  to  be  gathered  from  all  the 
cases  is  that,  if  the  substantial  facts  which 
constitute  a  cause  of  action  are  stated  in  a 
complaint  or  petition,  or  can  be  inferred  by 
reasonable  Intendment  from  the  matters  which 
are  set  forth,  although  the  allegations  of 
these  facts  are  imperfect,  incomplete,  and 
defective,  such  deficiency  pertaining,  however, 
to  the  form  rather  than  the  substance,  the 
proper  mode  of  correction  is,  not  by  demur- 
rer, nor  by  excluding  evidence  at  the  trial, 
but  by  motion  before  the  trial  to  make  the 
averments  more  definite  and  certain  by 
amendment"  The  defect  in  the  defense  set 
up  by  the  defendant  related  to  the  form,  and 
not  to  the  substance. 

The  next  question  that  will  be  considered 
is  whether  the  presiding  Judge  erred  in  his 
construction  of  the  contract  when  he  charg- 
ed the  Jury  that  the  plaintiff  could  not  recov- 
er damages  If  it  appeared  from  the  testimony 
that  the  fire  was  caused  by  the  reckless  or 
willful  misconduct  of  its  servants.  The  re- 
spondent's attorneys  in  their  argument  say: 
'*The  contract  Itself  does  not,  we  think,  nn- 
dertake  to  cover  the  wanton,  willful,  and  reck- 
less misconduct  of  plaintiff  or  its  agents.  In 
the  first  clause  the  words  'whether  the  same 
should  be  attributable  to  the  negligence  of 
the  employ^  of  said  company  or  not,'  and 
in  the  second  clause  the  words  'whether  such 
damage  be  caused  by  the  negligence  of  the 
company's  employte,  or  from  any  other  cause 
whatever,'  would,  it  seems  to  us,  exclude  any 
liability  which  might  arise  from  the  miscon- 
duct of  the  plaintiff — except  negligence."  The 
agreement  on  the  part  of  the  defendant  ta 
save  the  plaintiff  harmless  is  couched  In 
most  comprehensive  terms,  and  the  words 
Just  quoted  were  unnecessary  to  make  the  de- 
fendant liable  for  negligence,  as  the  general 
language  was  sufficient  for  that  purpose;  but 
they  were  intended  to  emphasize  the  fact  that 
negligence  on  the  part  of  the  plaintiff's  em- 
ployes was  included  in  the  language  already 
used  in  defining  the  defendant's  liability. 
The  relation  which  the  plaintiff  and  its  serv- 
ants sustained  towards  each  other  is  ttras^ 
stated    in    Mayer   t.    Thompson-Hutchinao»- 
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Bldg.  Co.,  104  Ala.  611,  16  South.  620,  28  L. 
R.  A.  433,  53  Am.  St  Rep.  88:  "The  liability 
of  the  master  to  third  persons  does  not  de- 
pend upon  any  privity  between  blm  and  such 
third  persons.  It  Is  the  privity  between  the 
master  and  servant  that  creates  the  liability 
of  the  master  for  Injuries  sustained  by  third 
persons,  on  account  of  misfeasance  or  non- 
feasance of  the  servant  or  agent" 

In  a  note  to  this  case,  after  mentioning  the 
confusion  that  has  arisen  from  the  failure  to 
observe  the  dual  relation  which  the  servant 
occupies,  it  is  said  that  it  is  ''because  they 
[text-book  writers]  do  not  distinguish  be- 
tween the  direct  liability  of  an  agent  or  serv- 
ant to  third  persons  for  breach  of  his  own 
duty  toward  them,  and  an  indirect  liability  to 
them  for  breach  of  duty  to  his  employer,  and 
fall  to  recognize  or  indicate  the  fact  that  an 
agent  or  servant  may  owe  duties  to  third  per- 
sons at  the  same  time  he  owes  service  to  his 
employer."  This  language  is  quoted  with  ap- 
proval in  the  cases  of  Ellis  v.  Railway,  72 
S.  a  465,  52  S.  E.  228,  2  L.  It  A.  (N.  S.)  378, 
and  Carter  &  Harris  v.  Railway,  66  S.  B.  997. 

In  the  case  of  Street  v.  Ins.  Ck).,  12  Rich. 
Law,  13,  75  Am.  Dec.  714,  it  was  held  that 
insurers  are  liable  for  damage  to  an  insured 
vessel,  caused  by  a  collision  at  sea,  that  be- 
ing a  peril  against  which  they  Insured,  al- 
though the  collision  was  the  result  of  negli- 
gence on  the  part  of  the  master  and  crew  of 
the  vessel  insured,  even  though  such  negli- 
gence was  not  a  peril  included  in  the  policy. 
In  that  case  the  court  said:  "Cases  both  in 
Enigland  and  the  United  States,  have  firmly 
established  the  doctrine  that  If  the  vessel  is 
seaworthy,  and  the  master  and  crew  compe- 
tent, no  negligence  of  the  master  and  crew, 
not  barratrous,  which  leads  to  a  peril  within 
the  policy,  constitutes  a  defense  for  the  in- 
surance against  their  responsibility  for  the 
damage,  done  by  that  peril.  •  ♦  ♦  They 
[the  Insurers]  have  not  insured  against  negli- 
gence, and  therefore  for  damage  of  which 
negligence  is  the  immediate  cause  they  will 
not  be  answerable;  but,  when  a  peril  of  the 
sea  has  been  an  immediate  cause,  and  could 
have  been  operative  whether  there  had  or 
bad  not  been  negligence,  the  law  does  not 
create  an  exception  which  is  not  In  the  words 
of  the  policy,  and  all  inquiry  beyond  the  per^ 
11  is  superfluous.  *  *  *  In  the  case  be- 
fore us  the  insurers  were  properly  held  an- 
swerable for  the  hurt  received  by  the  St  An- 
drew, for  that  came  from  collision,  and,  to 
recover  for  It  nothing  but  collision  need  have 
been  averred"— thus  showing  that  if  the  ves- 
sel was  injured,  in  consequence  of  a  collision 
(which  was  a  peril  against  which  it  was  in- 
sured), the  Insurance  company  was  liable 
even  though  the  collision  was  brought  about 
by  negligence  on  the  part  of  the  Insured,  as 
it  made  no  difference  from  what  cause  the 
collision  occurred.  Applying  these  principles 
to  the  present  case,  it  was  Immaterial,  from 


what  causes  the  fire  originated,  provided  it 
was  not  the  result  of  reckless  or  willful  mis- 
conduct on  the  part  of  the  plaintiff,  as  it 
would  be  against  public  policy  for  him  to 
recover  If  the  Injury  was  caused  by  his  own 
recklessness  or  willfulness.  But  this  exemp- 
tion from  liability  does  not  extend  to  acts  of 
wantonness  or  recklessness  on  the  part  of  the 
plaintiff's  servants,  as  they  owed  him  a  duty, 
against  the  breach  of  which  he  had  the  right 
to  Insure,  and,  in  such  cases  the  doctrine 
"Qui  fadt  per  allum,  fadt  per  se,"  has  no 
application. 

These  views  practically  dispose  of  all  the 
exceptions. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  that  court  for  a 
new  trial. 


(85  8.  G.  1S2) 

B^jL  et  al.  V.  GARDNER  &  LACET  LUM- 
BER CO. 

(Supreme  Court  of  South  CSarolina.     March  9, 

1910.) 

1.  Deeds  (§  99*)  —  Constbuction— Pbesump- 

TIONS. 

When  the  provi8io<n8  of  a  deed  are  suscepti- 
ble of  two  interpretations,  one  of  which  recog- 
nizes a  legal  and  moral  obligation  resting  on  the 
grantor  toward  a  third  person  while  the  other 
savors  of  wrong  and  fraud  on  his  part  the  pre- 
sumption is  that  he  intended  to  act  in  accord- 
ance with  the  moral  law  and  the  right  of  such 
third   person. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Ont 
Dig.  S  237 ;  Dec.  Dig.  §  90.*] 

2.  Deeds  (S  140*)  —  Exceptions  —  Coitstbuo- 

TION. 

One  S.  entered  into  possession  of  16  acres 
of  land  under  an  agreement  to  purchase,  made 
valuable  improvements,  and  was  in  possession 
when  the  owner  conveyed  a  tract  of  land,  includ- 
ing the  15  acres,  to  a  lumber  company,  and  the 
deed  contained  the  exception,  **And  also  except- 
ing such  small  tracts  as  I  have  bargained  and 
agreed  to  sell  to  several  individuals  who  have 
already  made  pajrments  to  me  thereon  for  which 
they  hold  my  receipts."  S.  made  no  payments 
and  had  no  receipts.  Held,  that  the  15  acres 
were  included  in  the  exception,  which  was  not 
restricted  to  those  who  haa  made  payments  and 
held  receipts,  but  included  those  who  had  a 
superior  right  at  the  time  of  the  conveyance,  and 
this  was  especially  so,  as  the  deed  to  the  lumber 
company  contained  covenants  of  warranty,  and 
it  would  be  presumed  that  he  did  not  intend  to 
include  land  which  he  knew  had  been  sold  to 
another. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §  461 ;    Dec,  Dig.  §  140.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Horry  County ;  Robt  Aldrich,  Judge. 

Action  by  Joseph  L.  Bell  and  another 
against  the  Gardner  &  Lacey  Lumber  0)m- 
pany.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

C.  P.  Quattlebaum,  for  appellant  H.  H. 
Woodward  and  Robt  B.  Scarborough,  for  re- 
spondents. 


•For  othsr  cases  im  same  topic  and  section  NUMBBR  in  Deo.  ft  Am.  Diss.  1907  to  date,  St  Reporter  Indexes 


152 


67  SOUTHEASTERN  REPORTER. 


(s,a 


GARY,  A.  J.  This  Is  an  action  to  recover 
possession  of  a  tract  of  land  containing  15 
acres,  which  forms  part  of  a  large  body  of 
land,  conveyed  by  Francis  Duffle  to  the  de- 
fendant on  the  10th  of  May,  1904.  The  deed 
conveying  the  land  to  the  defendant  contains 
this  provision:  "And  also  excepting  such 
small  tracts,  as  I  have  bargained  and  agreed 
to  sell  to  several  Individuals,  who  have  al- 
ready made  payments  to  me  thereon,  for 
which  they  hold  my  receipts,  amounting  In 
the  aggregate,  to  something  like  seventy-five 
or  eighty  acres."  On  the  2d  of  February, 
1907,  Francis  Duffle  conveyed  the  said  15 
acres  to  the  plaintiffs.  Several  years  prior 
to  the  execution  of  the  deed  by  Duffle  to  the 
defendant,  one  Foster  Shelley  entered  into 
possession  of  the  land  In  dispute  under  an 
agreement  with  Duffle  to  purchase  the  same, 
made  valuable  Improvements,  and  was  in 
possession  thereof  at  the  time  of  the -sale 
to  the  defendant  Some  time  after  the  sale 
to  the  defendant,  Shelley  removed  from  the 
land,  which  he  had  agreed  to  purchase,  and 
after  the  sale  thereof  by  Duffle  to  the  plain- 
tiffs the  defendant  went  into  possession  and 
felled  the  timber.  The  record  contains  the 
admission  that  both  the  plaintiff's  and  de- 
fendant's deeds  embraced  the  land  in  dis- 
pute, unless  it  Is  excepted  in  the  defendant's 
deed.  The  Jury  rendered  a  verdict  in  favor 
of  the  plaintiffs,  and  the  defendant  appealed. 

The  question  presented  by  the  exceptions 
is  whether  there  was  error  on  the  part  of 
his  honor,  the  circuit  judge,  in  ruling  that 
Shelley  came  within  the  said  exception  or 
reservation,  even  though  he  has  made  no  pay- 
ments to  Duffle,  for  which  he  had  his  re- 
ceipts, provided  he  had  such  an  interest  in 
the  land  at  the  time  of  the  sale  as  entitled 
him  to  specific  performance  of  his  contract 
with  Duffle.  The  words,  "who  have  already 
made  payments  to  me  thereon  for  which 
they  hold  my  receipts,"  were  not  Intended  to 
restrict  the  exception  to  these  small  tracts, 
which  Duffle  had  bargained  to  sell  to  several 
Individuals,  who  had  made  payments  and 
received  his  receipts,  but  to  include  these 
tracts,  which  had  gone  into  possession  of  the 
purchasers,  and  upon  which  they  had  made 
valuable  Improvements,  as  all  the  parties  to 
whom  he  had  agreed  to  sell  the  lands,  held 
by  a  right,  paramount  to  his  title,  at  the 
time  of  his  conveyance  to  the  defendant. 
The  word  "who"  was  used  In  the  sense  of 
"as  they,"  which  shows  that  Duffle  intended 
to  except  such  small  tracts  as  he  had  bar- 
gained to  sell  to  several  individuals,  as  they 
had  made  payments  for  Tyblch  they  had  his 
receipts,  and  therefore  had  a  superior  right 
to  the  land;  and,  as  Shelley  held  possession 
by  a  paramount  right,  his  lands  came  with- 
in the  exception.  When  the  provisions  of  a 
deed  are  susceptible  of  two  interpretations, 
one  of  which  recognizes  a  legal  and  moral 
obligation,  resting  upon  the  grantor  towards 


a  third  person,  while  the  other  savors  of 
wrong  and  fraud  on  his  part,  the  presumption 
is  that  he  Intended  the  act  in  accordance 
with  the  moral  law,  and  the  rights  of  such 
third  person. 

The  following  language  from  the  opinion 
of  the  court  in  the  case  of  Mlms  v.  Chandler, 
21  S.  G.  480,  shows  that  it  would  have  been 
wrong  in  morals,  and  contrary  to  the  prin- 
ciples of  equity,  for  the  grantor  to  have  en- 
deavored to  defeat  the  rights  of  Shelley,  to 
wit :  "According  to  the  authorities,  it  seems 
that  putting  the  purchaser  into  possession  is 
to  be  considered  as  stronger  evidence  of  part 
performance  than  mere  payment  of  the  pur- 
chase money,  for  the  reason  that  such  act 
would  be  a  fraud  upon  the  purchaser  unless 
the  agreement  should  be  fully  performed. 
'Especially  will  it  be  held  to  do  so  when  the 
party,  let  into  the  possession,  has  expended 
money  in  building,  or  repairs,  or  other  Im- 
provements; for  under  such  circumstances, 
if  the  parol  contract  were  to  be  deemed  a 
nullity,  he  would  be  liable  to  be  treated  as 
a  trespasser,  and  the  expenditure  would  not 
only  operate  to  his  prejudice,  but  be  the  di- 
rect result  of  a  fraud  practiced  upon  him.' 
2  Story's  Eq.  765." 

Another  reason  militating  against  the  con- 
struction for  which  appellant  contends  is 
that  the  deed  to  the  defendant  contains  the 
usual  covenants  of  warranty,  and  it  must  be 
presumed  that  Duffle  did  not  intend  to  in- 
clude land  which  he  knew  had  been  sold  to 
another,  as  he  would  thereby  become  liable 
under  Ids  warranty  for  a  breach  of  his  con- 
tract 

It  Is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(86  S.  C.  146) 
STATE  V.  KENNEDY. 

(Supreme  Gourt  of  South  Carolina.     March  5.. 

1910.) 

1.  Homicide  (§  128*) — Indictment— Intent. 

Where  accused  conspired  with  his  codef end- 
ant  to  take  the  life  of  H.,  and  deceased  was 
shot  by  mistalce  for  H.,  an  indictment  charging 
accused  as  accessory  to  the  murder  of  deceased 
and  the  Icilling  of  deceased  by  mistalce,  without 
alleging  an  intent  to  kill  H.,  was  sufficient  un- 
der the  rule  that  the  motive  or  intent  unless 
an  essential  element  of  the  crime  is  evidentiary 
only,  and  need  not  be  alleged. 

[Ed.   Note.— For  other  cases,   see  Homicide. 
Cent.  Dig.  §  195 ;   Dec.  Dig.  §  12&»] 

2.  Homicide   (§   17*)  —  Murder  —  Killing 
Third  Person  by  Mistake— "Accessory." 

Where  accused  conspired  with  another  to 
kill  H.,  and  deceased  was  shot  by  mistake  for 
H.,  accused  was  guilty  of  murder,  and  this 
though  accused  was  charged  as  an  absent  acces- 
sory before  and  after  the  fact,  under  Cr.  Code 
1002,  §  635,  making  a  party  who  has  hired  or 
counspled  another  to  commit  a  crime  which  is 
committed  out  of  his  presence  an  "accessory." 

[Ed.    Note. — For   other   cases,   see    Homicide, 
Cent.  Dig.  §  23 ;    Dec.  Dig.  §  17.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  5(M>2 ;   vol.  8,  p.  7560.] 
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Z.  WmncssES  (S  89*)— Competency— Pbinci- 

PAL8  Against  Accessobt. 

In  a  prosecution  of  an  accessory  to  a  homi- 
cide, principals  jointly  indicted,  but  not  on  trial, 
were  competent  witnesses  for  the  state,  without 
their  being  finally  discharged  from  the  record 
either  by  a  nolle  prosequi,  order  of  discharge,  ac- 
quittal, or  plea  of  guilty  or  sentence,  under  Or. 
Code  1902,  §  64,  providing  that,  on  the  trial  of 
all  criminal  cases,  the  defendant  shall  be  allow- 
ed to  testify  to  the  facts  and  SF*^i?^**'Vi?So  « 
the  case,  if  he  desires,  and  Code  Civ.  Proc.  1902,  § 
400,  declaring  that  a  party  to  an  action  or  special 
proceeding  in  any  or  all  courts  may  be  examined 
as  a  witness,  and*  that  nothing  contained  m  sec- 
tion 8  dividing  the  Code  into  two  parts,  the  first 
relating  to  courts  of  justice  and  their  jurisdic- 
tion, and  the  second  to  civil  actions  m  such 
courts,  should  be  construed  to  affect  the  opera- 
tion of  such  section. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  245,  246 ;  Dec.  Dig.  §  89.*] 

4.  Ceiminai.  Law  (§  422*)-Bvidencb— Dec- 
laration OF  Codefendant.  ^  ^  .  a 

In  a  prosecution  of  an  accessory  first  tnea, 
a  declaration  of  one  of  the  principals  to  the 
witness  was  competent  to  prove  the  principal  s 
guilt  which  was  essential  to  a  conviction  of  the 
accessory. 

[ Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §  984 ;  Dec  Dig.  §  422.*1 

5.  CanciNAL   Law   (8   423*)- Conspiracy — 
Acts  and  Declarations  op  Conspirators. 

Where  prima  facie  evidence,  of  a  conspli> 
acy  has  been  introduced,  the  acts  and  declara- 
tions of  any  conspirator  during  the  pendency  of 
the  conspiracy  and  in  furtherance  thereof,  or  in 
regard  thereto,  are  admissible  against  any  and 
all  of  them. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  «fi  989^1001 ;    Dec.  Dig.  §  423.*] 

6.  Witnesses  (8  244*)— Examination— Lead- 
ing Questions. 

It  was  not  error  for  the  court  to  permit 
the  prosecuting  attorney  to  ask  leading  questions 
of  hostile  witnesses. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  848 ;  Dec  Dig.  §  244.*] 

7.  Criminal  Law  (§  1153*)— Appeal— Review 
—Matters  op  Discretion. 

Exercise  of  the  trial  court's  discretion  m 
permitting  the  prosecuting  attorney  to  aslc  lead- 
ing questions  will  not  be  interfered  with  on  ap- 
peal, unless  the  discretion  is  abused  to  the  prej- 
udice of  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  5  3064;   Dec.  Dig.  §  1153.*] 

a  Witnesses  (§  277*)  —  Cross- Examination 

OF  Accused—Scope. 

Where,  in  a  prosecution  for  killing  deceased, 
who  was  killed  by  mistake  pursuant  to  a  con- 
spiracy to  kill  H.,  defendant  testified  in  his  own 
behalf,  the  solicitor  for  the  state  was  properly 
allowed  to  ask  him  on  cross-examination  what 
he  and  H.  fell  out  about,  and  if  he  had  not 
made  some  confidential  communications  to  H. 
concerning  the  killing  of  W.,  and  had  not  threat- 
ened to  kill  H.  if  he  ever  divulged  them. 

[Ed.  Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  §§  925,  979-984 ;   Dec.  Dig.  §  277.*] 

9.  Criminal  Law  (§  80*)- Principals  and 
Accessories— Testimony  of  accomplices. 
In  a  prosecution  of  an  accessory  before  and 
after  the  fact,  whether  the  testimony  of  the 
principals  was  sufficient  to  justify  a  conviction 
was  for  the  jury. 

[E3d.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  §  80.*J 


Appeal  from  General  Sessions  Circuit  Court 
of  Barnwell  County;  Thos.  S.  Sease,  Judge. 

J.  Chester  Kennedy  was  convicted  of  mur- 
der, and  he  a];tP^&lB<    Affirmed. 

Messrs.  Charles  Carroll  Slmms,  C.  A.  Best, 
and  J.  E.  Harley,  for  appellant 

HYDRICK,  J.  The  first  count  of  the  in- 
dictment charged  Quitman  Johnson  and  Fer- 
dinand Grubbs  with  the  murder  of  W.  Perry 
Ussery.  The  second  and  third  counts  charg- 
ed appellant  and  Grubbs  as  accessaries  be- 
fore and  after  the  fact  Appellant  alone  was 
tried,  and  convicted  on  the  second  count 

Against   appellant's   objections,   testimony 
was  admitted  tending  to  show  that  he  had 
conspired  with  his  codefendants  to  take  the 
life  of  Marvin  Holland,  and  that  Ussery  was 
shot  by  mistake  for  Holland.    Appellant  con- 
tends that  this  testimony  was  inadmissible, 
because  the  Indictment  charged  him  as  ac- 
cessory to  the  murder  of  Ussery,  without  al- 
leging the  Intent  to  murder  Holland,  and  the 
killing  of  the  latter  by  mistake.     The  In- 
dictment alleged  with  sufficient  certainty  the 
crime  actually  committed.    Nothing  more  was 
necessary.    The  motive  or  intent,  unless  the 
Intent  Is  an  essential  element  of  the  crime, 
charged,  is  only  evidentiary  matter,  which 
need  not  be  alleged  in  an  Indictment,  but 
may  nevertheless  be  proved  as  tending  to 
establish  the  commission  or  the  crime.     In 
State   V.    Jenkins.   14   Rich.   Law,   215,   225 
(94   Am.   Dec.   132),   the   court   said:     •'The 
rules  of  criminal   pleading  do  not   require 
that  In   the  description  of  the  offense  in- 
tended to  be  charged  all  the  attending  cir- 
cumstances, which  happen  to  distinguish  the 
particular  Instance  from  others  of  the  same 
offense   shall    be   set    out   In    detail.      Nor, 
although  the  fact  of  the  prisoner's  guilty 
connection  with  the  act  which  consummat- 
ed the  offense  must  be  averred,   Is  It  re- 
quired that  the  circumstances  which  consti- 
tute the  particular  manner  of  such  connec- 
tion shall  appear  on  the  record?    It  Is  only 
necessary  to  state  those  facts  which  are  in 
law  essential  to  constitute  the  particular  of- 
fense charged,  as  In  this  case,  such  as  are 
legally  essential  to  the  crime  of  murder." 
And  on  page  227  of  14  Rich.  Law  (94  Am. 
Dec.  132):     "When  It  is  said  In  the  books 
that  besides  the  legal  description  of  the  of- 
fense the  manner  of  the  death  must  be  stat- 
ed with  exactness,  It  Is  only  meant  that  the 
particular  mode  of  violence  whereby  the  death 
was  caused,  whether  by  shooting,  stabbing, 
beating,  or  striking,  strangulation,  poisoning, 
etc.,   must  be  set  forth,  and  not  that  the 
manner  of  the  prisoner's  connection  with  the 
use  of  that  violence  shall  appear  on  the  rec- 
ord."    In  Smith's  Case,  2  Strob.  77,  47  Am. 
Dec.  589,  the  defendant  shot  at  Carter,  who 
was  on  horseback,  and  declared  that  his  in- 
tention was  only  to  cause  the  horse  to  throw 
him.    The  shot  killed  a  negro,  who  was  uo- 
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seen  by  the  defendant  Held  murder.  The 
court  said:  "It  Is  not  denied  that  this  ques- 
tion Is  the  same  as  if  he  had  killed  Carter 
instead  of  the  negro»  for  If  of^e  design  to  b:ill 
A.,  but  by  accident  kills  B.,  his  crime  Is  the 
same  as  if  he  had  executed  his  Intended  pur- 
pose. It  will  be  murder,  or  manslaughter,  or 
self-defense,  according  to  the  circumstances. 
It  Is  very  clear  that  the  Intent  with  which 
an  act  is  done  very  often  gives  character  to 
the  crime,  but  there  is  a  legal  conclusion 
drawn  from  the  facts  of  the  case,  entirely 
Indepehdent  of  the  Intent  of  the  party.  Thus 
it  Is  said  In  2  Starkle,  Ev.  950,  that:  'Where 
the  defense  Is  that  the  death  was  occasioned 
by  accident,  the  nature  of  the  act  which  pro- 
duced the  death,  and  the  real  motive  and  In- 
tention of  the  prisoner  are  the  proper  sub- 
jects of  evidence,  but  the  conclusion  as  to 
the  quality  of  the  offense,  as  founded  upon 
such  facts,  Is  a  question  of  law.'  " 

In  the  case  at  bar,  the  jury  were  charged: 
**lt  one  intends  to  murder  another  and  misses 
the  intended  victim,  and  kills  a  third  per- 
son, a  bystander,  he  would  be  just  as  guilty 
as  If  he  had  killed  the  man  whom  he  meant 
to  kill.  The  same  is  true  of  the  law  of  ac^ 
cessory  before  the  fact  or  after  the  fact" 
Appellant  does  not  question  the  correctness 
of  this  statement  of  the  law  only  in  Its  ap- 
plication by  the  court  to  the  case  of  an  ac^ 
cessory,  contending  that  the  court  "should 
have  explained  to  the  jury  that  said  propo- 
sition could  only  apply  to  an  accessory  pres- 
ent at  the  homicide,  and  aiding  and  abetting 
Its  commission,  and  could  not  apply  to  one 
charged  under  section  635,  Or.  Code,  as  In 
this  case,  with  having  hired  or  counseled 
the  commission  of  the  felony  by  a  party  com- 
mitting the  crime  out  of  the  presence  of  the 
alleged  accessory."  We  are  unable  to  see 
any  reason  for  such  a  distinction.  We  think 
the  proposition  is  equally  applicable  to  the 
case  of  an  accessory,  in  the  legal  sense  of 
the  word,  as  to  the  case  of  one  who  was 
present  aiding  and  abetting  In  the  commis- 
sion of  a  felony,  who  we  may  say  in  passing 
is  not  an  accessory,  but  a  principal.  State 
V.  Putman,  18  S.  C.  175,  44  Am.  Rep.  569. 

In  S.Green.  Ev.  $  44,  the  law  is  thus  stated : 
"If  the  party  employed  to  commit  a  felony 
on  one  person  perpetrates  it  by  mistake  up- 
on another,  the  party  counseling  is  accessory 
to  the  crime  actually  committed.  The  au- 
thorities are  unanimous  on  the  point.  If 
the  principal  varies  totally  or  substantially 
from  the  solicitation,  and  commits  an  en- 
tirely different  crime — one  which  did  not  and 
could  not  have  probably  or  naturally  resulted 
from  the  effort  to  commit  the  crime  incited 
— the  person  who  incited  him  would  not  be 
accessory  to  the  crime  committed,  but  where, 
as  in  this  case,  the  principal  in  attempting 
to  commit  the  crime  to  which  he  was  incited, 
by  mistake,  accident  or  design  commits  an- 
other crime,  the  person  inciting  is  accessory 
to  the  crime  actually  committed.  The  law 
transfers  the  original  wicked  Intent  to  the 


result*'  The  principals,  Johnson  and  Grubbs, 
not  being  on  trial,  were  admitted  against  ap- 
pellant's objection  as  competent  witnesses 
against  him.  Upon  this  question  the  authori- 
ties are  In  hopeless  confusion.  Some  author- 
ities hold  that  where  two  or  more  are  joint- 
ly indicted,  one  cannot  be  witness  for  or 
against  the  others,  unless  the  defendant 
called  as  a  witness  has  been  finally  discharg- 
ed from  the  record,  either  by  nolle  prosequi, 
order  of  discharge,  or  by  verdict  of  acquittal, 
or  plea  of  guilt  and  sentence.  1  Green.  Ev. 
§  363 ;  1  Enc.  L.  &  P.  561.  Others  hold  that 
though  jointly  Indicted,  if  they  are  separate- 
ly tried,  one  may  be  a  witness  in  behalf  of 
another.  While  still  others  hold  that  where 
accomplices  are  jointly  indicted,  but  sepa- 
rately tried,  one  may  be  called  as  a  witness 
for  the  prosecution,  though  his  own  case 
has  in  no  way  been  disposed  of  (1  Enc.  L.  A 
O.  569),  where  it  is  said  this  is  the  "better 
doctrine,"  and  it  seems  to  be  supported  by 
the  greater  weight  of  authority,  though  the 
reasons  for  some  of  these  distinctions  are 
not  quite  obvious.  While  we  have  found  no 
case  in  our  own  reports  directly  in  point,  it 
is  inferable  from  a  number  of  them  that  this 
practice  has  prevailed  to  some  extent  in 
this  state.  State  v.  Anthony,  1  McCord,  285 ; 
State  V.  Alexander,  2  Mill,  Const  171 ;  State 
V.  Coppenburg,  2  Strob.  273 ;  State  v.  James, 
31  S.  0.  218,  9  S.  E.  844 ;  Id.,  34  S.  C.  49,  12 
S.  E.  657.  In  a  good  many  states  the  mat- 
ter has  been  regulated  by  statute.  The  rule 
of  exclusion  grew  out  of  the  common-law 
doctrine  that  a  party  to  the  record  or  one 
interested  in  the  result  with  certain  excep- 
tions, which  were  Ingrafted  upon  the  rule 
from  supposed  necessity,  was  not  competent 
as  a  witness,  because  of  the  temptation  to 
perjury.  But  the  tendency  of  modern  legis- 
lation and  judicial  decisions  has  been  to  de- 
part from  the  strictness  of  the  common  law, 
and  to  enlarge  the  scope  of  the  competency 
of  witnesses,  leaving  it  to  the  Intelligence  of 
the  more  enlightened  juries  of  the  present 
day  to  pass  upon  the  credibility  of  the  wit- 
nesses, and  decide  what  is  true  and  what  Is 
false. 

The  common-law  doctrine  has  been  abro- 
gated by  statute  in  this  state.  Section  64, 
Or.  Code,  provides:  "In  the  trial  of  all  crim- 
inal cases,  the  defendant  shall  be  allowed  to 
testify  (if  he  desires  to  do  so,  and  not  other- 
wise) as  to  the  facts  and  circumstances,  of  the 
case."  In  State  v.  Peterson,  35  S.  C.  279,  14 
S.  B.  617,  it  was  held  that  while  one  of  two 
defendants  jointly  Indicted  and  jointly  tried 
might,  notwithstanding  his  previous  convic- 
tion of  an  Infamous  crime,  testify  in  his  own 
behalf,  it  did  not  remove  the  incompetency 
imposed  upon  him  by  the  common  law  on  ac- 
count 6f  his  convictions  as  a  witness  against 
his  codefendant,  and  that  his  testimony 
should  go  to  the  jury  under  instructions  from 
the  court  that  It  was  incompetent  as  to  his 
codefendant  In  considering  the  statute,  the 
court  said:  "This  certainly  changed  the  rul»» 
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which  excluded  one  from  testifying  for  the 
reason  that  he  wag  a  party  defendant;  but 
it  makes  no  allusion  to  any  other  disability, 
as,  for  Instance,  It  does  not,  certainly  in  ex- 
press terms,  expunge  the  disability  arising 
from  infamy,  and  we  do  not  clearly  see  how 
the  removal  of  one  disability  could  have  the 
effect  of  incidentally  removing  another  which 
was  entirely  distinct  The  statutory  provi- 
sion which  gives  a  defendant  permission  to 
testify  In  his  own  case  is  very  general  and 
positive,  and  it  may  be  that  such  permission 
wipes  out  all  disabilities  in  the  way,  so  far 
as  the  defendant  who  elects  to  exercise  the 
right  himself  is  concerned.*'  Under  the  terms 
of  the  statute,  any  of  a  number  of  defend- 
ants Jointly  indicted  and  Jointly  tried  would 
have  the  right  "to  testify  as  to  the  facts  and 
circumstances  of  the  case,"  and  the  language 
of  the  statute  does  not  certainly  in  express 
terms  limit  his  competency  to  testify  only  in 
his  own  behalf.  We  think  the  Intention  of  the 
Legislature  was  to  remove  the  common-law 
disability  of  incompetency  of  defendants  in 
criminal  cases  by  reason  of  being  parties  to 
the  record,  or  of  being  interested  in  the  re- 
sult, and  put  them  upon  the  same  footing  as 
other  witnesses.  Hence  It  has  been  held 
that,  when  a  defendant  goes  upon  the  witness 
stand,  he  "thereby  subjects  himself  to  all 
the  Incidents  of  a  regular  witness,  and  his 
general  reputation  for  veracity  may  be  Im- 
peached ;  that  he  is  subject  to  the  usual  du- 
ties, liabilities,  and  limitations  of  witnesses." 
State  V.  Peterson,  supra.  Similar  statutes 
have  been  similarly  construed  by  the  Supreme 
Gourt  of  the  United  States  in  Benson  v.  U. 
S.,  146  U.  S.  325,  13  Sup.  Ct  60,  36  I/.  Ed. 
991.  See,  also,  Oonunonwealth  v.  Brown,  130 
Mass.  279.  In  the  former  case,  Mr.  Justice 
Brewer  in  an  able  opinion  reviews  the  au- 
thorities at  some  length,  and  reaches  the  con- 
clusion that  even  at  common  law,  where  two 
were  Jointly  indicted,  but  separately  tried, 
one  might  testify  against  the  other. 

But,  if  there  be  doubt  of  the  correctness  of 
the  foregoing  conclusions,  it  seems  clear  that 
section  400,  Code  Civ.  Proc.,  is  conclusive  of 
the  matter.  That  section,  so  far  as  applica- 
ble to  this  discussion,  is  as  follows:  "A  par- 
ty to  an  action  or  special  proceeding  in  any 
and  all  courts,  and  before  any  and  all  officers 
and  persons  acting  Judicially,  may  be  ex- 
amined as  a  witness  on  his  own  behalf,  or 
in  behalf  of  any  other  party,  conditionally, 
on  commission,  and  upon  the  trial  or  hearing 
in  the  case,  in  the  same  manner  and  subject 
to  the  same  rules  of  examination  as  any  oth- 
er witness."  That  section  concludes  as  fol- 
lows: "Nothing  contained  in  section  8  of  this 
Code  of  Procedure  shall  be  held  or  constru- 
ed to  affect  or  restrain  the  operation  of  this 
section."  Section  8  referred  to  is:  "This 
Code  of  Procedure  is  divided  into  two  parts: 
The  first  relates  to  courts  of  Justice  and  their 
Jurisdiction.  The  second  relates  to  civil  ac- 
tions in  the  courts  of  this  state."  The  con- 
cluding sentence  of  section  400  above  quot- 


ed, referring  to  section  8  above  quoted,  shows 
an  intention  to  guard  against  the  construc- 
tion that  it  applies  only  to  civil  actions.  A 
similar  construction  was  given  to  another 
part  of  the  same  section  of  the  Code  in  State 
V.  Reynolds,  48  S.  C.  384,  26  S.  B.  679,  where 
it  was  held  that  section  400  applies  to  crim- 
inal as  well  as  civil  actions.  In  the  case  of 
State  V.  Franks,  51  S.  C.  259,  28  S.  B.  908,  it 
was  said  that  section  64  Gr.  Code,  supra,  does 
not  remove  the  common-law  disability  of  a  de- 
fendant so  as  to  allow  him  to  testify  in  behalf 
of  a  codefendant  Jointly  tried  with  him.  But, 
on  examination  of  that  case,  it  will  be  seen 
that  the  decision  was  rested  upon  other 
grounds  as  well,  and  the  construction  given 
the  statute  was  unnecessary  to  the  decision 
of  the  case.  On  the  trial  of  an  accessory  be- 
fore the  fact,  any  testimony  which  would  be 
competent  and  relevant  to  establish  the  guilt 
of  the  principal,  if  he  were  on  trial,  Includ- 
ing his  declarations  and  confessions,  is  ad- 
missible; for  the  guilt  of  the  principal  must 
be  proved  before  the  accessory  can  be  con- 
victed. And,  as  one  charged  as  an  accessory 
may  Introduce  any  competent  and  relevant 
testimony  tending  to  show,  either  that  the 
principal  crime  charged  in  the  indictment  was 
not  committed  at  all,  or  that  It  was  not  com- 
mitted by  his  alleged  principal,  the  converse 
must  be  true  State  v.  Sims,  2  Bailey,  29; 
State  V.  Crank,  2  Bailey,  66,  23  Am.  Dec.  117. 

The  point  that  Orubbs  was  not  allowed  to 
make  some  statement  which  he  Intimated  a 
desire  to  make  is  not  sustained  by  the  record. 
The  declaration  of  the  defendant  Johnson  to 
the  witness  Lloyd  Kennedy  was  competent, 
as  it  tended  to  prove  the  guilt  of  Johnson, 
and  to  that  purpose  its  admission  was  limit- 
ed by  the  court,  though  it  Is  by  no  means  cer- 
tain that  it  was  not  competent  against  the  ap- 
pellant, for  the  rule  is  that,  when  prima  fade 
evidence  of  a  conspiracy  has  been  introduced, 
the  acts  and  declarations  of  any  conspirator 
during  the  pendency  of  the  conspiracy,  and 
in  furtherance  thereof,  or  in  regard  thereto, 
are  the  acts  and  declarations  of  each  and 
of  all  th6  conspirators,  and  are  admissible 
against  any  or  all  of  them.  State  v.  James, 
34  S.  0.  49,  12  S.  B.  657. 

The  appellant  complains  that  the  court  al- 
lowed the  solicitor  to  propound  leading  ques- 
tions to  the  defendant  Johnson,  who  was 
called  as  a  witness  for  the  state.  The  record 
shows  that,  when  this  witness  was  first  call- 
ed  to  the  stand,  he  demurred  to  his  being 
called  to  testify  against  bis  codefendant,  and 
the  court  instructed  him  that  he  was  not 
compelled  to  testify  to  anything  that  would 
incriminate  himself.  The  solicitor  asked  per- 
mission to  ask  him  leading  questions.  The 
appellant's  counsel  objected,  and  the  record 
fails  to  show  that  any  ruling  was  made. 
The  questions  consequently  propounded  were 
not  objected  to  and  were  unobjectionable. 
On  the  next  day  the  witness  was  recalled  by 
the  state,  and  testified  that  the  reason  he  hes^ 
itated  the  day  before  was  that  he  was  dnnk- 


156 


67  SOUTHEASTERN  REPORTER. 


<B.a 


Ing,  and  that  he  had  received  messages  from 
first  one  and  another  not  to  testify  against 
Kennedy.  He  then  said  that  he  wanted  to 
testify,  and  proceeded  to  do  so.  The  sheriff 
testified  to  finding  two  empty  whisky  bottles 
in  his  cell  the  night  before. 

Appellant  complains,  further,  that  the  so- 
licitor was  allowed  to  propound  leading  ques- 
tions to  the  witness  Escrow  Burgess.  The 
examination  of  this  witness  showed  that  he 
was  not  only  a  hostile  witness,  but  that  he 
had  taken  the  prosecution  by  surprise,  and 
it  was  not  improper  to  allow  the  solicitor  to 
lead  him  in  his  examination,  the  result  of 
which  showed  that  he  admitted  that  he  had 
made  statements  to  the  prosecuting  attorneys 
as  to  certain  conversation  had  with  appellant, 
which  statements  he  then  testified  were  not 
true.  In  this  there  was  no  error.  It  has  been 
frequently  decided  'that  the  allowance  of 
leading  questions  is  a  matter  in  the  discre- 
tion of  the  trial  Judge,  which  will  not  be  in- 
terfered with  by  this  court,  unless  it  is  made 
to  appear  that  the  discretion  was  abused  to 
the  prejudice  of  appellant. 

The  next  ground  of  complaint  is  that  when 
appellant  was  on  the  stand,  testifying  in  his 
own  behalf,  the  solicitor  was  allowed  to  ask 
him  what  he  and  Holland  fell  out  about,  and 
if  he  had  not  made  some  confidential  com- 
munications to  Holland  about  the  killing  of 
Weeks,  and  if  he  had  not  threatened  to  kill 
Holland,  if  he  ever  divulged  the  same.  The 
testimony  was  competent,  as  tending  to  show 
the  feeling  existing  between  appellant  and 
Holland,  and  appellant's  motive  for  wishing 
to  accomplish  the  death  of  Holland.  There 
was  no  legal  inference  or  insinuation  that  ap- 
pellant had  anything  to  do  with  the  death  of 
Weeks;  but,  even  if  the  testimony  had  been 
of  that  character,  it  was  nevertheless  com- 
petent and  relevant  to  the  issue  before  the 
court.  When  a  defendant  in  a  criminal  case 
goes  upon  the  witness  stand,  he  is  subject  to 
cross-examination  Just  as  any  other  witnesa 
State  V.  Robertson,  26  S.  0.  117,  1  S.  EJ.  443; 
State  V.  Peterson,  35  S.  C.  279,  14  S.  E.  617* 

Having  held  that  the  testimony  of  Johnson 
and  Grubbs  was  competent,  there  is  no  foun- 
dation for  the  exception  that  there  is  no  evi- 
dence to  support  the  verdict.  The  testimony 
of  these  accomplices  was  corroborated  in 
numerous  material  particulars.  But,  wheth- 
er corroborated  or  not.  Its  sufilciency  was  a 
matter  for  the  Jury  and  the  circuit  Judge. 
State  V.  Brown,  3  Strob.  508;  State  v.  Green, 
48  S.  C.  136,  26  S.  E.  234. 

Judgment  affirmed. 

(85  S.  G.  84) 

COLLETON  REALTY  CO.  v.  FOLK. 

(Supreme  Court  of  South  Carolina.     March  3, 

1910.) 

1.  Vendob  and  Purchaser  (§  17*)— Contract 
—Acts  Constituting. 

Where  a  party  who  has  made  an  offer  to 
purchase,  rejects  an  offer  of  sale  containing  a 


condition  he  has  never  assented  to,  he  is  not 
bound,  though  he  says  nothing  about  the  condi- 
tion, but  declines  to  buy  for  other  reasons. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  21 ;   Dec.  Dig.  §  17.*] 

2.  Frauds,  Statute  op  (I  158*)— -Evidence. 

A  contract,  valid  under  the  statute  of 
frauds,  may  be  proved  by  a  letter  of  the  party 
to  be  charged,  reciting  the  contract  and  repudi- 
ating it,  as  well  as  a  letter  affirming  tt. 

[Ed.  Note.--For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §  374 ;  Dec.  Dig.  §  158.*] 

3.  Vendor  and  Purchaser  (8  16*)— Requi- 
sites AND  VALitomr  OF  Contract— Options 
TO  Purchase. 

Where  all  of  the  writings  representing  the 
negotiations  for  the  purchase  of  real  estate 
fail  to  show  that  one  of  the  parties  agreed  to  a 
condition  required  by  the  other,  there  was  no 
meeting  of  the  minds  in  a  completed  contract,  so 
as  to  render  it  enforceable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  17;    Dec  Dig.  §  16.*] 

4.  Vendor  and  Purchaser  (§  44*)— Requi- 
sites AND  Validity  op  Contract  —  Evi- 
dence. 

In  a  suit  for  breach  of  a  contract  for  pur- 
chase of  land,  evidence  held  insuCBcient  to  show 
any  assent  by  one  party  to  a  condition  required 
by  the  other. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  75 ;   Dec.  Dig.  §  44.*] 

5.  Frauds,  Statute  op  (§  1.58*)— Evidence— 
Admissibility  in  Aid  op  Memoranda. 

Where  the  writings  representing  the  negx>- 
tiations  of  parties  for  the  sale  of  land  fail  to 
show  that  one  of  them  agreed  to  a  condition  re- 
quired by  the  other,  an  agreement  thereto  can- 
not be  shown  by  parol ;  the  statute  of  frauds  re- 
quiring that  all  the  essentials  of  such  a  con- 
tract be  expressed  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  S  375 ;  Dec.  Dig.  §  158.»] 

6.  Frauds,  Statute  op  (§  129*)— OPERATioif 
AND  Effect  op  Statute  — Part  Perform- 
ance. 

Payment  of  the  purchase  price  by  the  ven- 
dee under  a  parol  agreement  for  the  purchase 
of  land  is  insufficient  to  take  the  contract  out 
of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §  287;    Dec.  Dig.  §  129.  ♦] 

7.  Frauds,  Statute  of  (§  129*)— Operation 
AND  Effect  op  Statute  — Part  Perform- 
ance. 

The  fact  that  a  vendor,  under  a  parol  agree- 
ment for  the  sale  of  land,  arranged  to  procure 
a  loan  of  the  purchase  money  tor  the  vendee 
was  insufficient  to  take  the  contract  out  of  the 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  S  287 ;   Dec.  Dig.  §  120.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Bamberg  County ;   R.  C.  Watts,  Judge. 

Action  by  the  Colleton  Realty  Company 
against  John  F.  Folk.  From  an  order  of  non- 
suit, plaintiff  appeals.     Affirmed. 

B.  W.  Miley,  for  appellant  S.  G.  Mayfield, 
for  respondent 

WOODS,  J.  The  Colleton  Realty  Company 
brought  this  action  against  John  F.  Folk  for 
damages  arising  from  his  failure  to  comply 
with  an  alleged  contract  for  the  purchase  of 
land.  The  circuit  court  made  an  order  of 
nonsuit,  holding  that  there  was  no  evidence 
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that  the  defendant  bad  entered  Into  a  con- 
tract to  purchase,  and  the  appeal  is  from 
this  order. 

The  evidence  was  mainly  documentary. 
The  plaintiff  had  a  valid  option  contract  with 
H.  Ehrhardt  in  writing,  by  which  Ehrhardt 
agreed  to  accept,  for  a  tract  of  land  contain- 
ing 835  acres,  the  sum  of  $11,000,  if  paid 
within  90  days  from  the  2d  of  April.  1908. 
Glie  option  contemplated  a  sale  by  the  Colle- 
ton Realty  Company  to  some  other  person, 
and  on  such  sale  Ehrhardt  agreed  to  allow 
the  plaintiff  a  commission  or  $500.  The  de- 
fendant on  April  4,  1908,  wrote  a  letter  to 
the  plaintiff  proposing  to  purchase  the  land 
for  $11,500,  on  condition  that  the  offer  should 
be  accepted  by  April  20,  190a  The  plaintiff 
replied  on  April  8th,  accepting  the  offer,  re- 
quiring a  deposit  by  Folk  of  $500  in  some 
bank  as  a  guaranty  of  good  faith,  and  agree- 
ing to  make  a  good  and  sufficient  title  with- 
in 60  days  on  imyment  of  the  remainder  of 
purchase  money.  In  resi>onse  to  this  demand 
for  a  deposit.  Folk  wrote,  acceding  to  the 
demand,  on  condition  that  the  plaintiff  would 
make  a  like  deposit  On  April  10th  the  plain- 
tiff wrote  to  Folk:  "Confirming  the  conver- 
sation which  our  Mr.  Hemdon  had  with  you 
over  the  phone  this  morning,  we  beg  to  in- 
close herein  a  note  of  Colleton  Realty  Com- 
pany for  $500.00,.  the  same  to  be  held  by  you 
as  a  guaranty  that  we  will  convey  to  you  the 
H.  Ehrhardt  farm  situate  near  Bamberg, 
about  which  we  have  been  negotiating  a 
trade  with  you,  within  sixty  days  after  the 
date  hereof.  This  guaranty  on  our  part  is 
predicated  ui>on  your  giving  us  your  note  for 
$500.00,  showing  good  faith  on  your  part 
♦  ♦  •"  A  note  for  $500,  with  three  in- 
dorsements thereon,  was  inclosed  with  this 
letter.  On  April  11th  the  defendant  wrote  in 
reply  the  following  letter :  "I  find  that  it  is 
Impossible  to  close  the  trade  with  you  for  the 
Ehrhardt  farm  and  comply  with  the  require- 
ments of  yours  of  April  10th,  inclosing  note 
and  I  am  herewith  returning  note  to  you.  It 
ia  impossible  for  me  to  get  together  the  nec- 
essary funds  to  make  the  payment  by  June 
10th.  A  greater  part  of  the  funds  which  I 
have  are  loaned  to  planters,  and  it  is  impos- 
sible for  me  to  collect  them  in  by  June  10. 
Unless  this  payment  can  be  postponed  to  a 
later  date  it  will  be  impossible  for  me  to 
close  the  trade.  Requesting  a  consideration 
of  payment  at  a  later  date,  I  am,''  etc. 

The  defendant,  it  will  be  observed,  makes 
no  objection  to  the  notes  as  a  guaranty,  but 
places  his  refusal  to  go  further  with  the 
transaction  entirely  on  the  ground  of  his  in- 
ability to  make  the  payment.  The  letter  to 
which  he  was  replying  had  stated  In  effect 
that  he  had  agreed  orally  that  the  guaranty 
named  should  be  given  in  the  form  of  notes, 
and  his  letter  does  not  deny  the  statement 
From  this  it  is  argued  on  behalf  of  the  plain- 
tiff that  the  court  should  have  held  that  there 
was  evidence  of  a  complete  contract  The 
fact  which  is  lacking  to  make  the  argument 


conclusive  is  that  the  correspondence  does  not 
show  that  the  defendant  ever  agreed  in  writ- 
ing to  the  plaintiff's  proposition  that  notes 
for  $500  should  be  given  to  guarantee  the 
sale.  He  did  not  it  is  true,  refuse  to  make 
the  purchase  on  that  ground,  but  when  the 
plaintiff  failed  to  show  that  the  defendant 
had  accepted  his  offer,  including  all  the  ma- 
terial conditions  imposed,  he, failed  to  estab- 
lish a  contract,  and  it  is  immaterial  what 
the  reason  was  which  influenced  the  defend- 
ant not  to  contract  Silence  often  implies 
consent  but  when  a  party  rejects  an  offer  of 
sale  which  contains  a  condition  he  has  never 
assented  to,  he  is  not  bound  though  he  s&ys 
nothing  about  the  condition,  and  declines  to 
buy  for  other  reasons.  'J'he  defendant  never 
having  been  bound,  his  reasons  for  refusing 
to  contract  are  of  no  legal  significance.  Ray- 
sor  V.  Berkeley  County  R.  &  L.  Co.,  26  S.  C. 
610,  2  S.  E.  119. 

But  the  correspondence  shows  that  the  ne- 
gotiations were  continued;  the  plaintiff  un- 
dertaking to  borrow  $5,000  for  the  defendant 
to  enable  him  to  pay  the  purchase  money  on- 
the  land.  On  April  22,  1908,  the  plaintiff 
wrote  the  defendant  that  he  had  succeeded  in 
arranging  for  him  to  obtain  $5,000  on  a  mort- 
gage of  certain  real  estate,  mentioned  in  the 
letter  as  that  which  the  defendant  had  said 

• 

he  would  include  in  the  mortgage.  In  the 
letter  the  plaintiff  wrote  further :  "You  might 
also  prepare  your  note  and  send  us  along  the 
lines  which  we  had  started  to  pursue  about 
two  weeks  ago,  as  an  evidence  of  good  faith 
in  this  matter.  Accompany  your  note  with  a 
full  and  clear  statement  of  its  purpose,  stat- 
ing that  the  matter  is  to  be  closed  within 
sixty  days  from  date.  Upon  receipt  of  this 
we  will  immediately  forward  our  note  to- 
you  for  the  same  purpose,  and  accompanied 
by  the  same  Jcind  of  a  statement  This  will 
virtually  dose  the  matter,  and  the  party  here- 
can  prepare  to  pay  over  his  $5,000.00  by  the 
time  you  get  everything  in  shape,  and  then 
the  whole  matter  can  be  closed  up.  Please 
send  your  communications  direct  to  me,  so 
that  I  can  report  to  the  party  who  is  lending- 
this  money,  and  he  can  then  begin  his  investi- 
gation of  the  title."  From  this  letter  it  is 
evident  that  the  plaintiff  was  still  requiring 
a  note  of  the  defendant  as  a  guaranty  of 
good  faith,  and  offering  a  like  note  on  its 
part.  By  a  letter  of  April  29th  defendant 
refused  to  buy  the  property,  and  denied  that 
he  had  made  a  contract  to  do  so.  On  May 
1st  plaintiff  wrote  defendant,  insisting  that 
a  complete  contract  had  been  made,  and  that 
he  was  bound  thereby.  The  correspondence 
closes  with  a  letter  of  defendant  dated  May 
4th,  in  which  he  says :  "Yours  of  May  1st  to- 
hand,  and  the  same  is  a  surprise  to  me.  I 
have  a  copy  of  the  entire  correspondence  and 
remember  very  clearly  the  conversations  had 
with  you  and  Mr.  Hemdon  and  everything 
shows  that  an  effort  was  being  made  to  close 
the  trade  and  that  the  trade  was  never  clos- 
ed.    I  told  you  and  Mr.  Hemdon  at  Edisto- 
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that  If  I  coGld  borrow  $5,000.00  that  I  bad 
$3,500.00  and  that  I  believed  that  I  could 
borrow  $8,000.00  In  Bamberg  and  that  if  I 
could  I  would  be  In  a  position  to  close  the 
matter  up.  Mr.  Herndon  said  that  he  would 
try  and  borrow  the  amount  for  me  In  Charles- 
ton and  would  let  me  hear  from  him.  I  had 
very  little  faith  In  his  ability  to  secure  the 
loan  and  have  until  yet.    When  I  came  home 

1  had  an  opportunity  of  making  a  loan  and 
did  so,  abandoning  the  idea  of  being  able  to 
close  the  trade  for  the  plantation  at  this  time 
and  so  wrote  you." 

A  contract  valid  under  the  statute  of  frauds 
may  be  proved  by  a  letter  of  the  party  to  be 
charged,  in  which  he  recites  the  contract  and 
then  repudiates  it,  ^s  well  as  by  a  letter  in 
which  he  affirms  it  Louisville  A.  V.  Ck>.  ▼. 
Lorlck  ft  Lowrance,  29  S.  C.  533,  8  S.  E.  8, 

2  L.  R.  A.  212.  Here  this  last  letter  of  the 
defendant  reaily  recites  an  agreement  of  the 
parties  on  all  points  except  one.  The  Im- 
portant and  fatal  omission  was  as  to  the 
notes  of  $500,  offered  by  the  plaintiff  and 
demanded  by  him  of  the  defendant  as  a  guar- 
anty. The  plaintiff  had  all  along  insisted  on 
this  arrangement  as  a  condition  of  the  con- 
tract, and  there  Is  no  evidenec  In  writing 
that  the  defendant  agreed  to  the  condition. 
That  is,  there  is  no  written  evidence  of  the 
meeting  of  minds  in  a  completed  contract 
The  plaintiff,  all  the  time  insisting  on  the 
notes  being  given,  would  not  be  bound  until 
the  defendant  complied  with  the  demand, 
and  the  defendant  could  not  be  bound  until 
he  had  agreed  to  comply.  Campbell  v.  Chem- 
ical Co.,  68  S.  C.  440,  47  S.  E.  716.  The  po- 
sition is  taken,  however,  that  the  plaintiff 
should  have  been  allowed  to  prove  by  parol 
that  the  defendant  did  agree  to  comply  with 
the  requirement  that  the  notes  should  be 
given.  Such  testimony  would  have  had  the 
effect  of  carrying  the  defendant  Into  a  con- 
tract for  the  purchase  of  land  when  the  writ- 
ing failed  to  show  that  he  had  entered  into 
such  a  contract.  To  admit  such  testimony 
would  be  to  disregard  the  statute  of  frauds, 
which  requires  that  all  the  essentials  of  a 
contract  for  the  sale  of  land  shall  be  express- 
ed in  writing.  Hyde  v.  Cooper,  13  Rich.  Eq. 
250;  Boozer  v.  Teague,  27  S.  C.  348,  3  S.  B. 
551;  Peay  v.  Seigler,  48  S.  C.  496,  26  S.  B. 
885,  59  Am.  St  Rep.  731. 

Finally,  the  plaintiff  contends  that  the  de- 
fendant is  bound  by  reason  of  part  perform- 
ance, in  that  the  plaintiff  at  the  instance  of 
the  defendant  went  to  the  pains  and  expense 
of  negotiating  a  loan  for  the  defendant  to 
enable  him  to  make  the  purchase.  The  rule 
is  that  actual  payment  of  the  purchase  mon- 
ey by  the  vendee  under  a  parol  agreement  Is 
not  sufficient  to  take  the  case  out  of  the  stat- 
ute. Mlms  V.  Chandler,  21  S.  C.  480.  The 
reason  is  stronger  for  holding  that  merely 
arranging  to  procure  the  purchase  money  for 
the    vendee — ^a    purely    collateral    matter — 


would  not  take  the  case  out  of  tlie  statute. 
But  aside  from  this,  the  plaintiff's  letter, 
announcing  that  the  money  could  be  procured 
on  a  mortgage,  indicated  that  the  transaction 
could  go  forward  only  on  condition  that  the 
guaranty  notes  should  be  given  and  taken. 
This,  as  we  have  seen,  was  a  condition  to 
whidi  the  defendant  never  assented  In  writ- 
ing, and  therefore  the  plaintiff  could  not  re- 
quire that  he  should  accept  that  condition, 
execute  the  mortgage,  take  the  money,  and 
complete  the  sale. 

The  case  is  one  of  difficulty,  but  on  review 
of  the  whole  evidence  we  think  the  conclu- 
sion of  the  circuit  Judge  was  correct 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(85  8.  c.  186) 
BARFIBLD  v.  STEVENS  MERCANTILE 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.    Mardi  10. 

1910.) 

1.  Stattttes  ({  76*)~Spscial  Lboislation— 
Cotton  Weighers. 

Act  Feb.  2,  1906  (25  St  at  Large,  p.  137), 
re<^uiring  that  the  cotton  in  ]Bethune  should  be 
weighed  by  a  public  weigher,  ^Is  void  as  special 
legislation,  under  Const  art  8,  §  94,  subd.  11, 
dnce  a  general  law  could  have  been  made  ap- 
licable,  aa  shown  by  the  fact  that  sections 
1562-1555,  Civ.  Code  1902,  as  amended  by  Act 
Feb.  24,  1906  (25  St.  at  Large^  p.  140),  are 
attempted  to  be  made  applicable  chroughout  the 
state. 

[£id.    Note.— For   other    cases,    see    Statutes, 
Cent  Dig.  ft  77%-78% ;  Dec.  Dig.  I  76.*] 

2.  CoNsnruTioNAii  Law  (§  70*)— Determina- 
tion op  Question— :Speciai,  Legislation. 

Whether  a   statute   violates   a   mandatory 

Srovision  of  the  Constitution  is  essentiallv  a  ju- 
icial  question,  and  hence  the  court  may  mquixe 
whether  a  general  statute  could  not  have  been 
made  to  cover  matters  touched  on  by  a  pri- 
vate law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  130;   Dec  Dig.  §  70.*] 

3.  Statutes  (§  100*)— Speciai.  Leqislatton— 
Cotton  Weighers. 

Act  Feb.  2,  1906  (25  St  at  Large,  p.  137), 
relating  to  the  election  of  a  public  weigher  in 
Bethune,  Kershaw  county,  cannot  be  construed, 
in  order  to  avoid  invalidity  as  special  legisla- 
tion, to  be  a  special  provision  in  a  general  law, 
or  as  amending  a  general  law,  when  there  was 
no  general  law  on  the  subject  covering  Kershaw 
county  at  the  time  of  its  enactment. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec 
Dig.  §  lOO.^l 

4.  Weights  and  Measures  (§  8*)  — Cotton 
Weighers— Foreign  Statutes. 

A  public  weigher  of  cotton  in  Bethune,  Ker- 
shaw county,  not  elected  pursuant  to  the  pro- 
visions of  Civ.  Code  1902,  §  1552  et  seq..  oot- 
ering  that  vicinity,  cannot  claim  the  privileees 
of  tiaat  statute,  where  he  is  elected  under  Act 
Feb.  2,  1906  (25  St  at  Large,  p.  137),  providing 
for  the  election  of  a  public  weigher  in  Bethune, 
which  is  void  because  special  legislation. 

[M.  Note.— For  other  cases,  see  Weights  and 
Measures,  Dec  Dig.  §  8.*] 

Gary,  A.  J.,  dissenting. 
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Appeal  from  Common  Pleas  Glrcnlt  Court 
of  Kershaw  County ;   Ernest  Gary,  Judge. 

Action  by  Sidney  Barfield  against  Stevens 
Mercantile  Company  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

B.  D.  Blakeney  and  T.  J.  Klrkland,  for 
appellants.  McLaughton  &  Tatum,  for  re- 
spondent 

JONES,  C.  J.  Plaintiff  claims  to  be  a  public 
cotton  weigher  at  Bethune  in  Kershaw  coun- 
ty, S.  C,  under  Act  Feb.  2,  1006  (25  St.  at 
Large,  p.  137),  entitled  "An  act  to  provide  for 
the  election  of  a  cotton  weigher  at  Pickens 
courthouse  and  at  Bethune,  S.  C,  and  to 
prescribe  their  duties  and  fix  their  compen- 
sation," and  seek  to  enjoin  defendants,  who 
are  merchants  and  cotton  buyers,  from  inter- 
fering with  plaintiff  in  the  discharge  of  his 
duties  as  such  public  cotton  weigher,  and 
from  weighing  any  cotton  marketed  at  Be-, 
thune,  S.  C.  It  is  not  claimed  that  defendants 
interfere  with  plaintiff  as  cotton  weigher  in 
any  way,  except  that  in  the  conduct  of  their 
business  as  merchants  and  cotton  buyers  they 
weigh  the  cotton  purchased  by  them  without 
presenting  it  to  be  weighed  by  the  plaintiff, 
thereby  depriving  him  of  the  emoluments  of 
his  oflSce.  Appellants  contend,  first,  that  the 
act  mentioned  is  void  as  special  legislation,  in 
conflict  with  article  3,  {  34,  subd.  11,  of  the 
Constitution,  forbidding  the  enactment  of  a 
special  law  where  a  general  law  can  be  made 
applicable.  It  is  contended  that  this  does  not 
present  a  Judicial  question;  that  it  is  whol- 
ly within  the  discretion  of  the  Legislature  to 
determine  whether  a  general  law  can  be 
made  applicable.  This  court  has  not  as  yet 
finally  determined  the  question,  as  will  ap- 
pear by  reference  to  Bulst  v.  Cl^  Council,  77 
S.  C.  273,  57  S.  B.  862,  and  Township  Com- 
missioner ▼.  Buckley,  82  S.  C.  357,  64  S.  B. 
163.  My  views  have  been  fully  expressed  in 
Burnett  v.  Israel,  61  S.  a  215,  39  S.  E.  967, 
and  State  v.  Hammond,  66  S.  C.  219,  44  S. 
B.  797.  In  this  last-named  case  the  court 
was  unanimous  in  aflSrmlng  a  Judgment  of 
the  circuit  court  quashing,  a  prosecution  un- 
der a  statute,  on  the  ground  that  it  was  spe- 
cial legislation.  If  the  act  was  not  subject  to 
Judicial  review,  there  should  have  been  a 
reversal.  It  seems  yery  clear  to  me  that 
whether  a  statute  violates  a  mandatory  pro- 
vision of  the  Constitution  is  essentially  a 
judicial  question.  That  a  general  statute  can 
be  made  applicable  is  demonstrated  by  the 
fact  that  sections  1552-1555,  Civ.  Code  1902, 
as  amended  by  Act  Feb.  24,  1906  (25  St  at 
Large,  p.  140),  are  attempted  to  be  made  ap- 
plicable throughout  the  state.  We  think  the 
act  of  February  2,  1906  (25  St  at  Large,  p. 
137),  cannot  be  construed  as  a  special  provi- 
sion in  a  general  law  or  as  amending  a  gen- 
eral law,  as  there  was  no  general  law  on 
the  subject  covering  Kershaw  county  at  the 
time  of  its  enactment    The  act  of  February 


2,  1906,  upon  which  plaintiff  plants  his  right 
Is  in  terms  and  effect  a  special  and  local  stat- 
ute, upon  a  matter  as  to  which  a  general 
law  clearly  can  be  made  applicable,  and  is 
therefore  void.  Nor  can  plaintiff  maintain 
his  case  by  referring  his  right  to  be  public 
weigher  in  Kershaw  cbunty  to  the  statutes 
(section  1552  et  seq.)  sought  to  be  made  gen- 
eral by  act  of  February  24,  1906,  as  it  ap- 
pears he  was  not  elected  public  weigher  as 
required  by  such  statutes. 

The  contention  that  the  statute  unduly 
abridges  the  constitutional  right  of  the  citi- 
zen in  the  conduct  of  his  private  business  to 
sell  or  buy  cotton  by  private  weighing  satis- 
factory to  seller  and  buyer  is  forceful,  and 
not  without  authority.  The  mere  buying  and 
selling  of  cotton,  and  the  weighing  incidental 
thereto,  Is  not,  strictly  speaking,  affected  by 
a  public  use,  as  in  the  case  of  ferries,  inn- 
keepers, warehousemen,  common  carriers, 
and  the  like  including  the  business  of  elevat- 
ing grain  having  relation  to  transportation 
and  storing,  as  in  cases  like  Budd  v.  New 
York,  143  U.  S.  617,  12  Sup.  Ct.  468,  36  L. 
Ed.  247.  But  It  may  be  that  the  extensive 
cotton  industry  throughout  this  state;  the 
bulk  of  the  bales  requiring  strong  and  accu- 
rate scales  not  generally  possessed ;  the  <;us- 
tom  to  sell  by  weight  alone ;  the  tendency  of 
bales  of  cotton  to  gain  weight  quickly  when 
exposed  to  rain  or  moisture,  requiring  spe- 
cial knowledge  and  experience  to  make  prop- 
er deduction  for  moisture ;  the  advantage  of 
having  one  to  settle  promptly  any  dispute  be- 
tween buyer  and  seller  as  to  the  true  weight, 
and  the  tendency  to  have  disputes  when  ei- 
ther buyer  or  seller  weighs  upon  his  own 
scales;  and  the  danger  of  fraud  or  imposi- 
tion in  private  weight  of  such  bulky  mer- 
chandise— may  have  Induced  the  particular 
legislation.  At  any  rate  the  statute  is  not 
so  obviously  beyond  the  police  power  and 
violative  of  private  right  as  to  warrant  this 
court  in  overthrowing  it  on  these  grounds. 
City  Council  v.  Rogers,  2  McCord,  495,  13  Am. 
Dec.  751 ;  McLean  v.  State,  81  Ark.  304,  98  S. 
W.  729,  126  Am.  St.  Rep.  1037,  aflirmed  In 
211  U.  S.  539,  29  Sup.  Ct  370,  53  L.  Ed.  315 ; 
West  Virginia  v.  Peel  Splint  Coal  Co.,  36  W. 
Va.  802,  15  S.  E.  1000,  17  L.  R.  A.  385. 
But  if  there  be  such  a  public  interest  as 
distinguished  from  a  public  use  as  would 
uphold  such  legislation,  if  general,  the  argu- 
ment against  the  statute  as  special  and  lo- 
cal is  strengthened,  for  no  reasonable  ground 
can  be  suggested  why  such  legislation  can- 
not be  made  general  so  as  to  apply  to  all 
markets  in  the  state  where  cotton  Is  sold  to 
a  specified  extent.  Is  there  any  public  reason 
why  private  weighing  of  cotton  should  be  un- 
lawful at  Bethune,  S.  C,  while  perfectly  law- 
ful at  other  similar  markets?  See  State  v. 
Hammond,  66  S.  O.  220,  44  S.  E.  797. 

The  judgment  of  the  circuit  court  is  re- 
versed. 

GARY,  A.  J.,  dissenting. 
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STATE  ▼.  JONES. 


{Supreme  Court  of  South  Carolina.     March  3, 

1910.     On  Petition  for  Rehearing, 

May  9.  1910.) 

1.  HoKiciDE  (§  135*)— MuBDEB  —  Indictment 

— SUTTICIENCY 

Under  Cr.  Code  1902,  %  56,  providing  that 
every  indictment  charging  the  crime  so  plainly 
that  the  nature  thereof  may  he  easily  under- 
stood shall  be  sufficient,  etc.,  an  indictment  for 
murder,  alleging  in  one  count  that  accused  ad- 
ministered, and  caused  to  be  administered,  to 
decedent,  a  deadly  poison  called  "strychnine," 
on  account  of  which  decedent  died,  and  alleging, 
in  another  count,  that  accused  inflicted  on  and 
created  in  decedent  mortal  injuries  and  a  mor- 
tal sidcness,  a  further  description  whereof  is  to 
the  jurors  unknown,  from  which  injuries  dece- 
dent died,  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  $  223 ;   Dec  Dig.  §  135.*] 

2.  Indictment  and  Information  (§  132*)— 
JoiNDEB  or  Counts— Election. 

Where  the  same  offense  is  charged  in  differ^ 
-ent  counts  of  the  indictment,  or  where  the  sev- 
eral offenses  charged  in  separate  counts  grow 
out  of  the  same  transaction,  the  court  should 
not  require  the  state  to  elect  on  which  count 
accused  shall  be  tried,  but  should  require  the 
jury  to  pass  on  the  several  counts  separately; 
but,  where  the  several  offenses  charged  do  not 
grow  out  of  the  same  transaction,  the  proper 
practice  is  to  require  an  election. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  438-447 ;  Dec. 
Dig.  S  132.»] 

3.  Homicide  ft  166*)  —  EJvidence  —  Admissi- 
bility—Moti  ve. 

On  the  trial  of  a  husband  for  the  murder 
of  his  wife,  evidence  of  the  misconduct  of  the 
wife  towards  other  men  was  admissible,  where 
there  was  testimony  justifying  the  conclusion 
that  accused  was  in  the  house  at  the  time  of  the 
alleged  conduct  for  the  purpose  of  witnessing  it. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  327;    Dec  Dig.  §  166.*] 

4.  Cbiminal  Law  (§  696*)— Evidence— Rul- 
ings. 

Where  the  judge  cautioned  a  witness  to 
atate  only  what  she  saw,  if  anything,  and  not 
what  any  one  told  her,  and  the  witness  subse- 
-quently  gave  hearsay  testimony,  and  there  was 
no  motion  to  strike  it,  the  action  of  the  judge 
in  allowing  the  witness  to  testify  from  hearsay, 
and  in  failing  to  instruct  the  witness  to  refrain 
from  making  statements  based  on  hearsay,  was 
not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1639;   Dec.  Dig.  §  696.*] 

5.  Cbiminal  Law  (§  696*)— Evidence— Rul- 
ings. 

Where  the  court  directed  the  jury  to  disre- 
gard certain  testimony,  unless  its  relevancy  was 
-subsequently  shown  to  the  court  and  admitted 
by  it,  the  refusal  to  strike  from  the  record  such 
testimony  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1639 ;    Dec.  Dig.  §  696.*] 

6.  Homicide  (§  146*)—Malice— Implied. 

From  continuous  brutal  conduct  on  the 
part  of  a  husband  accused  of  murdering  his  wife 
tnalica  may  be  inferred. 

[E}d.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  18,  265-271;    Dec.  Dig.  §  14(;.*, 

7.  Homicide  (§  5*)  — Inciting  to  Suicide  — 
Cause  op  Death. 

Before  one  who  incites  to  suicide  can  be 
guilty  of  murder,  a  causal  connection  must  exist 
between  the  incitement  and  the  suicide,  and  the 


incitement  must  be  an  hidacimg  cause  of  the 
crime,  though  not  necessarily  the  sole  cause,  and 
where  such  connection  is  established  the  inciter 
is  responsible  for  the  act  and  is  a  murderer  as 
if  he  had  prevailed  on  a  third  person  to  com- 
mit the  homicide. 

[EM.  Note.— For  other  cases,  see  Homicidet 
Cent.  Dig.  §§  7-10 ;   Dec  Dig.  {  6.*] 

8.  Criminal  Law    (§   768*)— Instructions— 
Arriving  at  Verdict. 

Where  the  court  properly  charged  on  mur- 
der and  manslaughter,  and  directed  the  jury  to 
find  one  of  the  tour  verdicts  of  guilty  of  mur- 
der or  guilty  of  murder  with  recommendation  to 
mercy,  or  guilty  of  manslaughter,  or  not  guilty, 
a  charge  that  the  jury  should  take  the  record 
and  find  a  verdict,  and  that  when  the  jury 
reached  a  verdict,  and  they  must  arrive  at  a  ver- 
dict the  foreman  must  write  it  on  the  indict- 
ment and  sign  his  name  as  foreman,  was  not 
erroneous  because  stating  that  the  jury  must 
arrive  at  one  of  the  four  verdicts. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1800,  1801;    Dec.  Dig.   I 

7ea*] 

9.  Criminal  Law  (§  865*)— Trial— Coeboion 
OF  Verdict. 

Where  the  court  in  a  homicide  case  kept 
the  jury  deliberating  one  night  and  the  greater 
part  of  one  day,  and  then  charged  them  on  the 
law  and  sent  them  back  for  further  delibera- 
tion on  being  informed  that  the  jury  disagreed 
on  the  facts,  and  indicated  to  the  jury  the  great 
necessity  of  reaching  a  verdict,  and  that  mis- 
trials ought  not  to  occur  because  of  the  great 
expense  involved,  etc.,  the  jury  were  not  coerced 
into  agreeing  on  a  verdict 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2069;   Dec.  Dig.  {  865.*] 

10.  Criminal  Law  (§  760*)— Instructions- 
Weight  OF  Evidence. 

An  instruction,  containing  an  observation 
on  another  case,  to  the  effect  that  under  the 
testimony  recited  a  third  person  had  been  con- 
victed, etc.,  was  not  erroneous  under  Const,  art 
5,  §  26,  providing  that  judges  shall  not  charge 
as  to  matters  of  fact,  for  under  the  Constitution 
the  court  may,  in  declaring  the  law  applicable 
to  a  case,  base  that  law  on  nypothetical  findings 
of  fact 

[£!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1749;   Dec  Dig.  §  760.*] 

11.  Criminal  Law  (§  956*)  —  New  Trlax  — 
Grounds- Service  of  Affidavits. 

A  new  trial  on  affidavits  showing  expres- 
sions of  jurors  hostile  to  accused,  made  before 
the  trial,  will  not  be  granted,  where  the  affida- 
vits were  not  served  on  the  jurors  nor  on  coun- 
sel for  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2373 ;   Dec.  Dig,  §  956.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Union  County ;  R.  W.  Memmlnger,  Judge. 

W.  T.  Jones  was  convicted  of  murder,  and 
be  appeals.    Afi[lrmed. 

See,  also,  63  S.  E.  62. 

The  defendant,  W.  T.  Jones,  upon  an  Indict- 
ment charging  him  with  the  murder  of  Mra 
Marlon  Jones,  his  wife,  was  tried  at  the 
spring,  1909,  term  of.  the  court  of  general  ses- 
sions for  Union  county,  convicted  of  murder, 
with  recommendation  to  the  mercy  of  the 
court,  and  duly  sentenced. 

The  defendant  has  appealed  to  this  court 
upon  the  following  grounds: 

(1)  Exceptions  In  connection  with  the  re- 
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fasal  to  quash  the  Indictment,  and  to  compel 
the  state  to  elect  Because  hl8  honor  erred 
In  not  sustaining  the  motion  to  quash  the  in- 
dictment, and  because,  falling  in  this,  he  did 
not  require  the  state  to  elect  upon  which 
count  of  the  indictment  the  trial  should  pro- 
ceed, upon  the  grounds  stated  in  the  argu- 
ment of  said  motion,  which  were  as  follows, 
to  wit: 

"(a)  Because  the  court  erred  in  not  quash- 
ing the  indictment  upon  the  grounds  submit- 
ted on  the  motion  therefor. 

*'(b)  Because  the  state  should  have  been  re- 
quired to  elect  upon  which  count  of  the  indict- 
ment  they  would  proceed. 

"(c)  Because  it  was  error  to  admit  the  testi- 
mony of  B.  G.  Gregory  and  Arthur  E^ngUsh 
relatiye  to  Mrs.  Jones*  acts  and  conduct  to- 
wards them  as  relevant  and  competent  and 
was  entirely  illogical  if  the  conversation  be- 
tween them  was  excluded  as  irrelevant  and 
incompetent. 

"(d)  Because  the  Illustration  In  regard  to 
circumstantial  evidence  used  by  the  Judge  In 
his  second  charge  to  the  Jury  was  In  reality 
and  substance  a  charge  upon  the  facts. 

"(e)  Because  the  evidence  as  a  whole  was 
tnsufficient  to  bring  about  a  conviction. 

"(f)  Because  the  affidavits  submitted  In  re- 
gard to  certain  of  the  Jurors  who  had  been 
Impaneled  should  have  caused  a  setting  aside 
of  the  verdict. 

"(2)  Exceptions  as  to  the  matters  of  evi- 
dence. 

"(a)  Because  his  honor  erred  in  allowing 
the  witness  Ida  E.  Whitlock  to  testify  as  fol- 
lows: 'I  have  seen  on  her  body  the  marks  of 
where  he  struck  her/  And,  further:  *I  saw 
marks  and  bruises  on  her  body  that  Mr.  Jones 
had  made*— when  it  clearly  appears  that  the 
witness  was  not  speaking  from  her  own  knowl- 
edge, but  from  information  that  she  had  re- 
ceived. 

"(b)  Because  his  honor  erred  In  failing, 
when  requested  so  to  do,  to  instruct  the  wit- 
ness Ida  E.  Whitlock  to  refrain  from  making 
statements  based  upon  hearsay,  this  failure 
taking  place  especially  where  the  said  wit- 
ness, In  response  to  the  question:  *Q.  Harry 
was  upstairs  with  them?  A.  I  suppose  he 
was  In  his  own  bedroom.  His  mother  told 
me  he  was.* 

"(c)  Because  his  honor  erred,  after  holding 
upon  objection  made  that  the  testimony  of  the 
witness  John  Williams  as  to  whisky  and  the 
taking  of  supper  at  the  table  of  Jones  was 
Irrelevant  and  Incompetent,  in  refusing,  upon 
request  therefor,  to  have  the  same  stricken 
from  the  record,  and  In  leaving  It  to  the  Jury 
to  determine  whether  or  not  its  relevancy 
should  appear,  thus  leaving  It  to  the  Jury 
to  determine  a  question  of  law  as  well  as  of 

tACt 

"(d)  Because  his  honor  errcfd,  after  objec- 
tion made.  In  allowing  the  witness  B.  G.  Greg- 
ory to  answer  the  question:  *Q.  State  wheth- 
er or  not,  before  that  conversation  with  Jones, 
you  had  received  a  message  by  a  negro  boy* 
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— to  state  that  the  negro  from  whom  he  liad 
received  the  message  was  living  with  Mr. 
Jones  and  still  there,  and  that  his  name  was 
Mat  Gist,  thus  leaving  It  to  the  Jury  to  infer 
whether  the  relevancy  of  the  question  or  an- 
swer had  been  shown  or  not;  it  being  re- 
spectfully contended  that,  unless  some  con- 
nection between  Jones  and  the  negro  was  es- 
tablished, no  action  of  the  negro  could  bind 
the  defendant  or  militate  against  him. 

"(e)  Because  his  honor  erred  in  allowing, 
over  objection,  the  witness  B.  G.  Gregory  to 
testify  as  to  what  took  place  between  himself 
and  Mrs.  Marion  Jones  on  the  night  of  March. 
16,  1906,  when,  as  it  is  respectfully  submitted, 
that  each  and  every  portion  of  it  should  have 
been  held  to  be  Irrelevant  and  Incompetent 
because  there  was  no  proof,  certainly  no  ade- 
quate proof,  that  the  defendant,  W.  T.  Jones* 
was  aware  of  the  transaction  at  the  time  of 
Its  occurrence  or  had  any  knowledge  connect- 
ed therewith ;  and  because,  as  It  Is  respect- 
fully, submitted,  there  Is  no  proof  that  W.  T. 
Jones  was  on  the  premises  that  night,  or 
could  In  any  sense  be  charged  either  with 
knowledge  of  or  responsibility  for  such  occur- 
rences. . 

"(f)  And,  farther,  because  his  honor  erred 
in  submitting  the  relevancy  of  this  testimony 
to  the  Jury  for  their  determination,  thus  sub- 
mitting to  them  the  solution  of  a  question 
both  of  law  and  of  fact. 

"(g)  Because  his  honor  erred  In  holding 
that  the  witness  B.  G.  Gregory  could  state  as 
to  whether  when  he  left  the  house  of  W.  T. 
Jones,  the  defendant,  on  the  night  of  the  16th 
of  March,  1906,  Mrs.  Jones  was  crying,  hold- 
ing that  the  same  was  an  expression  of  her 
physical  condition,  whereas,  it  is  respectfully 
submitted  that  crying  is  as  much  an  expres- 
sion as  words  could  be,  and  in  fact  Is  lan- 
guage, and  should  therefore  not  have  been 
permitted  to  be  given  in  evidence  unless  it 
had  been  proved,  which  it  was  not,  It  is  re- 
spectfully submitted,  that  Jones,  the  defend- 
ant, was  present  or  had  knowledge  thereof. 

"(h)  Because  his  honor  erred  in  allowing, 
over  objection,  the  witness  Arthur  English  to 
testify  as  to  what  took  place  between  him- 
self and  Mrs.  Marion  Jones  on  Sunday  morn- 
ing, July  5,  1008,  when,  as  it  is  respectfully 
submitted,  that  each  and  every  portion  of  it 
should  have  been  held  to  be  irrelevant  and  In- 
competent because  there  was  no  proof,  cer- 
tainly no  adequate  proof,  that  the  defendant, 
W.  T.  Jones,  was  aware  of  the  transaction  at 
the  time  of  its  occurrence  or  had  any  knowl- 
edge connected  therewith ;  and  because,  as  it 
is  respectfully  submitted,  there  is  no  proof, 
certainly  no  adequate  proof,  that  W.  T.  Jones 
was  on  the  premises  that  morning  In  a  posi- 
tion to  be  or  could  in  any  sense  be  charged 
with  knowledge  of  or  responsibility  for  such 
occurrences. 

"(3)  Exceptions  to  the  first  charge  of  his 
honor,  the  presiding  Judge,  to  the  Jury. 

"(a)  Because  his  honor  erred  in  charging 
upon  malice,  in  his  first  charge  to  the  Jury 
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as  follows:  *MaIlt!e  means  hatred,  hostility 
or  111  will,  eyll  Intent  or  disposition,  and  it 
may  be  shown  by  threats,  lying  in  wait,  shoot- 
ing from  ambnsh,  or  in  some  such  manner, 
some  express  evidence  of  malice,  or  it  may  be 
implied  from  brutal  conduct  on  the  part  of 
the  person  committing  the  crime,  such  brutali- 
ty as  would  show  a  total  disregard  of  human 
life,  such  conduct  from  which  the  law  implies 
a  malicious  heart,  a  heart  totally  devoid  of 
social  duty,  and  fatally  bent  on  mischief.' 
The  error  being,  as  applied  to  this  case,  that 
his  honor  charges  that  from  brutal  condilct 
on  the  part  of  the  person  committing  the 
crime  of  murder  malice  could  be  Inferred; 
whereas,  his  honor  should  have  limited  it  to 
brutal  conduct  at  the  time  of  the  commission 
of  the  offense,  and  not  to  brutal  conduct  gen- 
erally. It  should  have  been  restricted  to  the 
time  of  the  actual  killing,  for  it  is  the  brutal 
conduct  then,  and  then  only,  whidi  warrants 
a  jury  in  saying  whether  a  killing  was  done 
with  malice  or  without  malice ;  whereas,  the 
charge  left  the  Jury  under  the  impression 
that,  if  a  person  were  brutal  towards  anoth- 
er or  were  brutal  to  another  on  former  occa- 
sions or  had  been  guilty  of  brutal  conduct 
generally  on  prior  occasions,  malice  might 
be  inferred  to  have  existed  at  the  time  of  the 
killing. 

"(b)  Because  his  honor  erred  in  charging 
the  jury  as  follows  in  his  first  charge  to  the 
jury:  'It  is  charged  here  in  this  indictment 
that  this  defendant  killed  the  deceased  by 
administering  poison  to  the  deceased.  Now, 
I  charge  you,  gentlemen,  that  the  administer- 
ing of  poison,  even  though  not  done  by  a  di- 
rect act  of  the  deiTendant — that  is,  even 
though  he  does  not  administer  it  by  his  own 
hand  to  the  deceased — yet  still,  if  it  was  ad- 
ministered by  putting  the  deceased  in  such 
fear  as  to  persuade  and  induce  her  to  take 
the  poison,  then  that  would  be  as  much  an 
administering  of  the  poison  by  the  defendant 
as  if  be  had  administered  it  to  her  by  his 
own  hand,  and  I  charge  you  that  if  the  de- 
ceased came  to  her  death  by  suicide,  by  her 
own  hand,  that  if  the  state  has  not  satisfied 
you  beyond  a  reasonable  doubt  that  she  did 
Qot  commit  suicide,  that  the  deceased  did  not 
come  to  her  death  by  her  own  hand,  then 
you  cannot  convict  this  defendant  under  this 
Indictment,  with  this  one  limitation:  In  or- 
der for  one  who  incites  to  suicide  to  be 
guilty  of  murder,  a  causal  connection  must 
exist  between  the  incitement  and  the  suicide ; 
the  incitement  must  be  not  necessarily  the 
3ole  cause,  but  an  inducing  cause  of  the 
crime.  Provided  this  connection  is  estab- 
lished, I  charge  you  that  it  is  the  law  that 
the  inciter  is  as  truly  responsible  for  the  act, 
and  therefore  as  truly  a  murderer,  as  though 
he  had  prevailed  upon  a  third  person  to  com- 
mit the  homicide.  A  human  being  is  dead  as 
the  consequence  of  his  deliberate  act,  and  it 
would  be  a  reproach  to  the  law  if  be  could 
escape  punishment  by  electing  to  bring  about 


the  death  by  the  victim's  own  hand  rather 
than  by  the  hand  of  a  third  party.  If  he 
employs  a  third  person,  the  interposition  of 
the  will  of  the  third  person  will  not  render 
him  less  guilty.  Why,  then,  should  the  in- 
tervention of  the  victim's  will  ?  I  charge  you 
that  as  the  law,  that  if  a  man  persuades  an- 
other to  commit  suicide,  and  aids,  counsels, 
and  abets  him  in  the  commission  of  the  act, 
by  furnishing  the  means,  or  putting  the 
means  within  reach,  with  the  intention  of 
bringing  about  a  condition  of  mind  where 
the  person  would  naturally  attempt  to  com- 
mit such  act,  where  the  person  would  seek 
such  means,  and  place  such  means  in  the 
way,  so  that  the  person  when  aroused  to 
that  state  of  mind  by  his  deliberate  act  would 
attempt  to  commit  suicide,  then  that  would 
be  for  the  jury  to  say  whether  that  was  such 
participation  in  the  suicide.  I  will  give  you 
an  illustration:  Where  there  were  two  men 
confined  in  jail,  one  under  sentence  of  death, 
to  be  hanged,  the  other  prisoner  persuaded 
him  to  commit  suicide  and  so  to  avoid  being 
hanged,  and  aided  him  in  preparing  the  rope 
with  which  he  banged  himself,  aided  him, 
counseled  him  and  furnished  him  with  the 
means  whereby  he  committed  the  act,  that 
man  was  held  to  be  guilty  of  murder,  and 
that  is  the  law  in  this  state.'  The  error  be- 
ing at  least  threefold:  First,  that  there  was 
no  allegation  in  the  indictment  indicating  to 
the  defendant  that  he  was  being  tried  on  the 
charge  of  his  inducing  or  compelling  his 
wife  to  commit  suicide;  second,  there  was 
in  the  evidence  submitted  nothing  going  to 
prove  that  on  the  night  of  her  death  and  im- 
mediately preceding  her  death  the  defendant 
had  either  attempted  to  persuade  or  force  his 
wife  to  commit  suicide  by  poisoning;  third, 
that  the  language  of  the  judge  left  the  jury 
to  infer  that,  if  any  general  bad  treatment 
on  the  part  of  the  defendant  during  the  time 
of  his  residence  in  his  new  bouse  was  cal- 
culated to  make  the  deceased  so  unhappy  and 
so  miserable  that  she  would  seek  to  escape 
from  her  unhappiness  by  destroying  herself, 
the  jury  could  convict  the  defendant. 

"(c)  Because  his  honor  erred  when  he 
charged  the  jury  as  follows  in  his  first  charge 
to  the  jury:  'That  covers  the  case,  gentle- 
men. Take  the  record  and  find  a  verdict. 
When  you  reach  your  verdict,  and  you  must 
arrive  at  one  of  them,  the  foreman  will  write 
it  on  this  indictment  and  sign  his  name  as 
foreman  with  the  date.'  Therein  the  judge 
directed  the  jury  to  find  one  or  the  other  of 
four  verdicts.  The  first  was,  'Guilty  of  mur- 
der,' the  second  was,  *Guilty  of  murder  with 
recommendation  to  mercy,'  the  third  was, 
'Guilty  of  manslaughter,'  and  the  fourth,  'Not 
guilty.'  He  distinctly  stated  to  the  jury, 
'You  must  arrive  at  one  of  them.'  He  kept 
the  jury  in  the  room  the  whole  of  one  night 
and  the  greater  part  of  one  day,  and,  when 
they  stated  on  being  called  out  that  they 
had  not  reached  a  verdict  and  were  differing 
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About  the  facts,  he  charged  them  again  on 
the  law  and  sent  them  back,  thus  indicating 
that  be  intended  that  they  must  find  one  of 
the  verdicts  which  he  had  stated.  The  error 
being  that  under  the  law  of  South  Carolina 
and  under  the  acts  of  our  Legislature  the 
jury  has  a  legal  right  to  make  a  mistrial. 

'*(4)  Exceptions  to  second  charge  of  his 
honor,  the  presiding  judge,  to  the  jury. 

"(a)  Because  his  honor  erred,  when  inform- 
ed by  the  jury  that  they  had  failed  to  agree 
and  that  their  differences  were  upon  the 
facts  of  the  case  and  not  upon  the  law  of  the 
case,  in  again  charging  them  in  regard  to  the 
law. 

*'(b)  Because  his  honor  erred  In  using  the 
following  language  In  his  second  charge  to 
the  jury:  *I  have  called  you  out  and  had 
you  brought  out,  Mr.  Foreman  and  gentle- 
men, to  urge  upon  you  the  importance  of 
reaching  a  verdict  in  the  case  we  are  now 
considering.  You  have  been  engaged  in  the 
case  ever  slnce^  Wednesday  afternoon  and 
have  had  it  under  actual  consideration,  un- 
der the  charge  of  the  judge,  ever  since  9 
o'clock  last  night,  and  I  want  to  impress  upon 
yon,  gentlemen,  that  you  should  reach  an 
agreement  in  the  case.  The  whole  testimony 
is  before  you,  the  law  of  the  case  has  been 
explained  to  you,  and  you  ought  to  realize 
that  an  immense  amount  of  labor  and  of  tal- 
ent has  been  employed  In  presenting  the  case 
to  you,  and  you  have  it  as  fairly  before  you 
as  any  jury  could  have  it,  and  there  is  no 
reason  why  you  should  not  be  able  to  decide 
it  These  mistrials  ought,  not  to  occur.  The 
county  Is  at  great  expense  in  trying  the  case, 
and  you  ought,  if  possible,  reach  some  con- 
clusion in  the  matter.  Of  course,  while  that 
is  an  element  you  ought  not  to  consider  when 
a  human  life  is  at  stake,  still  you  ought  to 
try  and  reach  a  verdict.  Some  one  has  to  do 
It,  some  12  men  sitting  where  you  are  have  to 
decide  this  matter,  and  you  don*t  want  it 
said  that  you  could  not  agree,  that  you  were 
brought  here  and  this  trial  gone  through 
with,  the  case  presented  to  you,  and  you 
could  not  decide  it  in  some  way.  You  don't 
want  to  shift  your  responsibility  upon  some 
one  else.  Some  12  men  have  to  decide  the 
case,  and  it  is  not  a  fair  thing  to  want  to 
shift  the  responsibility  of  deciding  the  case 
on  some  one  else  by  holding,  out  a  great 
length  of  time  and  getting  the  judge  to  or- 
der a  mistrial.  I  know  it  is  a  very  hard 
matlier  sometimes  to  decide  questions  of 
fact  I  know  that  from  my  own  experience, 
because  I  have  to  decide  a  great  many  of 
them  on  the  equity  side  of  the  court.  I  know 
it  is  hard,  and  I  sympathize  with  you  gentle- 
men; but  because  it  is  hard  is  no  reason  why 
you  should  dodge  it  I  would  not  want  to 
dodge  a  case  and  throw  it  upon  my  successor, 
and  I  would  not  want  it  said  that  I  shirked 
my  responsibility,  and  I  think  you  gentlemen 
ought  to  feel  that  way  about  it'  In  that  the 
judge  was  urging  the  Jury  not  to  exercise 


their  legal  right  to  make  a  mistrial;  and 
in  that  the  judge  urged  the  jury  not  to  sub- 
ject themselves  to  criticism  for  failing  to 
reach  a  verdict;  and  in  that  the  language 
of  the  judge  was  calculated  to  influence  the 
jury  to  be  guided  by  the  judicial  anxiety 
that  there  should  be  no  mistrial,  rather  than 
upon  their  own  conception  of  the  dlfllculties 
presented  by  the  facts. 

*'(c)  Because  his  honor  erred  In  distinctly 
stating  to  the  jury  that  he  wanted  to  again 
charge  the  jury,  and  would  *do  so  at  the  risk 
that  might  make  some  little  slip  in  stating 
to  you  that  law  of  the  case' ;  and,  in  further 
stating  to  the: jury:  'I  have  to  be  particular- 
ly careful  in  a  hotly  contested  case  too  ap- 
parent as  In  itself  of  but  little  consequence; 
such  as  this  is  not  to  fall  into  any  apparent 
error  of  law.'  The  error  being  an  indication 
to  the  jury  when  this  language  is  read  in  con- 
nection with  the  context,  that  the  judge  per- 
sonally considered  a  slight  error,  or  an  error 
of  law  that  was  not,  and  in  that  it  further 
indicated  to  the  jury  the  great  necessity  for 
reaching  a  verdict  In  this  case  by  disregard- 
ing minor  things. 

"(d)  That  his  honor  erred  when,  in  speak- 
ing of  the  Hoyt  Hayes  Case,  he  used  the  fol- 
lowing language  in  his  second  charge  to  the 
jury:  'Under  that  testimony  Hayes  was  con- 
victed, and  after  that  the  notes  were  taken 
and  submitted  to  handwriting  experts  in  New 
York.  Those  handwriting  experts  said  that 
the  note  was  written  by  the  woman,  that  it 
was  not  manufactured,  that  there  could  be 
no  mistake  about  it  Acting  on  the  testimony 
of  those  experts — ^testimony  to  which,  I  must 
confess,  I  don't  attach  much  importance — the 
Governor  gave  a  respite  to  the  man  and  sub- 
sequently pardoned  him;  but  it  always  ap- 
peared to  me  that,  if  the  handwriting  ex- 
perts had  been  right,  he  had  compelled  her 
to  write  that  note  and  place  it  there  where  it 
would  be  found.  That  would  be  a  consistent 
theory.  Suppose  he  had  taken  the  gun  and 
forced  her  to  do  that,  out  there  in  the  woods 
with  no  one  around;  that  could  have  been 
done.  That  Is  just  an  Instance  I  cite  to  you 
in  a  case  of  circumstantial  evidence.'  Which 
language,  it  is  respectfully  submitted,  was 
calculated  to  impress  the  jury  with  the  idea 
that  in  considering  circumstantial  evidence 
the  jury  was  at  liberty  to  act  upon  what  they 
conceived  might  have  been  the  case,  upon  the 
idea  of  what  could  have  been  the  case,  what 
possibly  could  have  been  done,  instead  of  up- 
on the  idea  of  what  actually  was  done,  or  the 
proof  demonstrated  or  showed  had  been  done. 

"(e)  Because  his  honor  erred  when  he 
charged  the  jury,  in  his  second  charge,  as 
follows:  *I  could  not  feel  that  I  were  doing 
my  duty  to  this  country  If  I  were  to  let  you 
off  with  a  mistrial  after  so  short  a  delibera- 
tion. Your  comfort  has  been  attended  to  as 
far  as  possible.  I  realize  that  a  great  deal  of 
hardship  Is  incident  to  this  kind  of  service. 
I  take  it  that  I  am  talking  to  you  gentlemen 
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who  earnestly  desire  to  reach  a  verdict  In 
this  case.  If  that  he  not  so,  then  my  words 
are  wasted.  But  I  take  It  that  yon  are  such 
men.  If  there  Is  any  one  of  you  who  Is  not 
trying  to  decide  this  case  from  the  law  and 
the  evidence,  but  has  In  view  some  personal 
reason,  then  It  Is  a  sad  thing  and  very  un- 
fortunate. I  tell  you,  gentlemen,  that  the 
Jury  box  is  the  last  place  where  a  man  should 
sit  and  seek  to  reward  a  friend  or  punish  an 
enemy.  When  you  get  In  your  Jury  box,  you 
should  divest  yourselves  of  any  personal  feel- 
ing in  the  matter  and  strive  earnestly  to 
reach  the  truth. 

''To  thine  own  self  be  true,  and  it  must  follow 

as  the  night  the  day 
Thou  canst  not  then  be  false  to  any  one." 

**  *l  hope  you  gentlemen  will  take  this  case, 
the  testimony  as  you  have  heard  It,  and  the 
law  as  I  have  given  It  to  you,  and  try  to  reach 
a  verdict  Retire  to  your  room.*  It  is  re- 
spectfully submitted  that  this  language  was 
calculated  to  impress  upon  the  Jury  the  Idea 
that  they  were  there  in  the  charge  of  the 
Judge,  dependent  entirely  upon  him  as  to 
when  they  could  be  relieved  from  further 
effort  in  the  case,  and  that  the  thought  that 
there  was  no  escape  for  them  except  by  ren- 
dering some  one  of  the  four  verdicts  which 
the  court  had  submitted,  that  in  this  state 
the  Jury  itself  is  empowered  with  the  right 
to  put  an  end  to  its  own  deliberations  by 
twice  coming  into  court  and  stating  their  in- 
ability to  agree.  This  is  a  legal  right  of  the 
Jury  which,  it  is  submitted,  the  language  of 
'    the  court  seemed  to  take  away  from  them. 

"(f)  Because  the  second  charge  of  the  pre- 
siding Judge,  taken  as  a  whole,  is  a  charge 
upon  the  facts,  in  that  the  illustrations  se- 
lected by  him  and  the  applications  of  the 
facts  covered  by  those  illustrations  were  so 
clearly  akin,  so  closely  resembled,  the  facts 
under  consideration  by  the  Jury  in  this  case, 
that  the  Jury  could  not  but  see  that  there 
was  a  discussion  being  had  by  the  Judge  of 
the  facts  in  this  case  under  the  form  of  an 
illustration. 

"(g)  That  the  charges,  taken  as  a  whole, 
clearly  indicate  to  the  Jury  his  honor*s  im- 
pression in  regard  to  the  facts  of  the  case 
under  consideration. 

"(h)  The  repeated  Insistences  on  the  part 
of  the  Judge  that  the  Jury  should  Qnd  a  ver- 
dict indicated  to  the  Jury  that  the  Judge  was 
satisfied  that  the  facts  presented  but  little 
difficulty  and  were  legally  capable  of  having 
a  verdict  rendered  upon  them,  and  his  illus- 
tration, taken  in  connection  therewith,  in 
the  second  charge,  clearly  indicated  to  the 
Jury  his  opinion  that  they  should  find  as 
against  the  defendant" 

The  "exceptions"  embraced  in  the  ground 
of  appeal,  denominated  "(5),"  involve  the 
same  questions  as  are  embraced  in  the  **ex- 
ceptions"  set  forth  in  the  first  ground  of  ap- 
peal 


George  Johnstone,  James  Munro,  Town- 
send  ft  Townsend,  and  V.  E.  De  Pass,  for  ap- 
pellant J.  a  OttB,  Nelson  ft  Nelson,  J.  A. 
Sawyer,  and  P.  D.  Barron,  for  the  State. 

DANTZLER,  J.  The  indictment  charged 
the  defendant  with  murder,  on  two  counts. 
Omitting  the  formal  parts,  the  first  count 
charged  him  with  "administering  and  caus- 
ing to  be  administered  to  the  said  Marion 
Jones  a  certain  deadly  poison  commonly  call- 
ed strychnine,"  on  account  of  which  she  died ; 
and  the  second  count  with  inflicting  on  and 
creating  in  the  said  Marion  Jones  "certain 
mortal  injuries  and  a  mortal  sickness,  a 
further  description  whereof  is  to  the  Ju- 
rors aforesaid  unknown,"  from  which  she 
died. 

On  the  call  of  the  case  for  trial,  counsel 
for  defendant  moved  to  quash  the  different 
counts  of  the  indictment  on  the  ground  of  in- 
definlteness ;  "and,  failing  in  that,  to  require 
the  state  to  elect  upon  which  count  of  the 
indictment  the  defendant  would  he  tried. 
♦  ♦  ♦  "  The  refusal  of  the  trial  Judge  to 
grant  these  motions  is  made  the  basis  of  the 
first  exception. 

The  indictment  is  sufficiently  definite  (sec- 
tion 56,  Gr.  Ck)de),  and  there  was  no  error  in 
refusing  to  require  the  state  to  elect  The 
rule  in  this  state,  as  deduced  from  the  cases 
of  State  V.  Nelson,  14  Rich.  Law,  160,  94 
Am.  Dec.  130,  and  State  v.  Scott,  15  S.  O. 
434,  seems  to  be  that,  while  distinct  offenses 
may  be  charged  in  separate  counts  of  the 
same  Indictment,  the  proper  practice  Is. 
where  the  several  offenses  grow  out  of  the 
same  transaction,  to  instruct  the  Jury  to  pass 
upon  the  several  counts  separately;  but.  If 
the  several  offenses  charged  do  not  grow  out 
of  the  same  transaction,  then  the  proper  prac- 
tice is  to  require  the  prosecuting  officer  to 
elect  upon  which  count  he  will  proceed.  State 
V.  Sheppard,  54  S.  C.  181,  32  S.  E.  146.  In 
the  case  at  bar  the  offenses  charged  grew  out 
of  the  same  transaction;  in  fact,  the  same 
offense  was  charged  in  each  of  the  counts 
of  the  indictment 

It  is  alleged  that  the  trial  Judge  erred  in 
admitting  the  testimony  of  B.  G.  Gregory  and 
Arthur  English  in  relation  to  the  conduct  of 
Mrs.  Jones  towards  them.  Before  admitting 
this  testimony,  it  was  shown  by  the  testi- 
mony from  which  the  conclusion  could  have 
been  reasonably  drawn  that  the  defendant 
was  in  the  house  at  the  time  of  the  alleged 
conduct  of  his  wife,  and  the  circumstances 
clearly  indicated  that  he  was  there  for  the 
purpose  of  witnessing  her  conduct 

It  is  further  alleged  that  the  trial  Judge 
erred  "in  allowing  the  witness  Ida  E.  Wblt- 
lock  to  testify  from  Information  she  had  re- 
ceived." and  "in  failing,  when  requested  so 
to  do,"  to  instruct  her  to  refrain  "from  mak- 
ing statements  based  upon  hearsay.  ♦  ♦  •  •» 
The  Judge  cautioned  this  witness  in  the  fol- 
lowing language:    "Don't  state  anything  that 
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Mrs.  Jones  told  yon.  Yon  may  state  what 
yon  saw,  If  anything,  bnt  not  what  was  told 
you."  Besides,  there  was  no  motion  to  strike 
out  the  testimony  complained  of.  After  the 
above  instruction  by  the  court,  the  witness, 
on  cross-examination  by  Mr.  Johnstone,  In 
reply  to  the  question,  "Harry  was  upstairs 
with  them?"  answered,  "I  suppose  he  was  in 
bis  own  bedroom.  His  mother  told  me  he 
was."  Thereupon  counsel  remarked:  "We 
must  insist  that  your  honor  Instruct  this  lady 
about  hearsay  matter.  ♦  •  • "  There  was 
no  motion  to  strike  out  her  answer. 

Error  is  further  charged  "in  refusing,  upon 
request  therefor,"  to  have  stricken  from  the 
record  "the  testimony  of  the  witness  John 
Williams  as  to  whisky  and  the  taking  of  sup- 
per at  the  table  of  Jones,  ♦  ♦  ♦  and  In 
leaving  It  to  the  Jury  to  determine  whether 
or  not  Its  relevancy  should  appear,  thus  leav- 
ing It  to  the  Jury  to  determine  a  question  of 
law  as  well  as  of  fact"  Respecting  this  mo- 
tion to  strike  out,  the  court  said:  "Gentle- 
men, you  will  see  that  all  this  about  whisky 
and  taking  dinner  at  the  table  Is  not  rele- 
vant to  this  Inquiry,  and  you  will  not  consid- 
er It  unless  Its  relevancy  be  shown  later." 
Evidently,  the  meaning  of  this  instruction  to 
the  Jury,  and  so  interpreted  by  them,  was 
that  the  Jury  should  disregard  It  unless  its 
relevancy  was  thereafter  shown  to  the  court 
and  admitted  by  the  court  This  construc- 
tion of  the  Judge's  language  seems  to  be 
dear,  when  it  Is  considered  that,  when  the 
motion  to  strike  out  was  first  made,  he  re- 
marked: "If  its  relevancy  Is  shown  later, 
I  will  let  It  In;  otherwise  I  will  have  to 
strike  It  out." 

Error  Is  further  charged  "in  allowing  the 
witness  B.  G.  Gregory  to  answer  the  ques- 
tion: *Q.  State  whether  or  not  before  that 
conversation  with  Jones  you  had  received  a 
message  by  a  negro  boy' — ^to  state  that  the 
negro  from  whom  he  had  received  the  mes- 
sage was  living  with  Mr.  Jones,  and  still 
living  there,  and  that  his  name  was  Mat 
61st  ♦  ♦  ♦ "  The  witness  was  asked  the 
question:  "Q.  State  whether  or  not  before 
that  conversation  with  Jones  you  had  receiv- 
ed a  message  by  a  negro  boy?"  Upon  objec- 
tion, the  court  held  that  "the  relevancy  will 
have  to  be  shown."  The  question  was  not 
further  pressed. 

It  Is  alleged,  further,  that  the  trial  Judge 
erred  in  defining  "malice,"  In  that,  "as  ap- 
plied to  this  case,"  his  honor  charged  "that 
from  brutal  conduct  on  the  part  of  the  person 
committing  the  crime  of  murder  malice  could 
be  inferred;  whereas,  his  honor  should  have 
limited  it  to  brutal  conduct  at  the  time  of 
the  commission  of  the  offense,  and  not  to 
brutal  conduct  generally."  The  testimony 
tended  to  show  that  there  were  continuous 
acts  of  brutality  on  the  part  of  the  defendant 
against  the  deceased  from  January,  1906,  up 
to  within  a  very  short  time  of  her  death. 

In  the  case  of  State  v.  Bodie,  33  S.  C.  129, 
U  8.  E.  628,  in  which  the  defendant  in  that 


case  was  charged  with  murder,  the  court  ob- 
served: "It  cannot  be  doubted  that  In  a 
case  of  this  kind  it  Is  competent  to  Introduce 
testimony  tending  to  show  the  relations  pre- 
viously existing  between  the  parties.  State 
V.  Senn,  32  S.  C.  392  [11  S.  E.  2921.     •     •     ♦  " 

Error  is  alleged  to  have  been  committed  In 
charging  the  Jury  In  relation  to  one  who  in- 
cites another  to  commit  suicide;  the  alleged 
error  being:  "First,  that  there  was  no  al- 
legation in  the  Indictment  Indicating  to  the 
defendant  that  he  was  being  tried  on  the 
charge  of  his  Inducing  or  compelling  his  wife 
to  commit  suicide;  second,  there  was  in  the 
evidence  submitted  nothing  going  to  prove 
that  on  the  night  of  her  death,  and  imme- 
diately preceding  her  death,  the  defendant  had 
either  attempted  to  persuade  or  force  his  wife 
to  commit  suicide  by  poisoning;  third,  that 
the  language  of  the  Judge  left  the  Jury  to  in- 
fer that,  if  any  general  bad  treatment  on  the 
part  of  the  defendant  during  the  time  of  his 
residence  In  his  new  house  was  calculated  to 
make  the  deceased  so  unhappy  and  so  miser- 
able that  she  would  seek  to  escape  from  her 
unhappiness  by  destroying  herself,  the  Jury 
could  convict  the  defendant."  The  charge  of 
his  honor  was  not  Irrelevant,  correctly  stated 
the  law.  and  was  not  prejudicial  to  the  de- 
fendant We  think  that  the  "third"  subdi- 
vision of  the  alleged  error  hcnreln  is  a  mis- 
conception of  his  honor's  charge. 

It  is  further  alleged  that  his  honor  erred 
In  charging  the  Jury  as  follows:  "That  cov- 
ers the  case,  gentlemen.  Take  the  record  and 
find  a  verdict.  When  you  reach  your  verdict, 
and  you  must  arrive  at  one  of  them,  the 
foreman  will  write  it  on  this  indictment  and 
sign  his  name  as  foreman,  with  the  date." 
The  complaint  being  that  the  Judge  stated  to 
the  Jury  that  they  "must  arrive"  at  one  of 
four  verdicts.  When  the  Judge's  charges  are 
considered,  as  a  whole  (and  they  should  be 
incorporated  lu  the  report  of  this  case),  the 
charge,  in  this  particular,  is  not  erroneous. 

It  is  further  alleged  that  the  Judge  erred 
In  repeatedly  insisting  that  the  Jury  should 
agree  upon  a  verdict,  and  that  his  Illustra- 
tions, "taken  In  connection  therewith,"  "clear- 
ly indicated  to  the  Jury  his  opinion  that  they 
should  •  •  •  find  as  against  the  defend- 
ant" .  The  court,  in  Nlckles  v.  Railway,  74 
S.  a  141-142,  54  S.  E.  268,  uses  this  language: 
"An  examination  of  this  charge  will  show 
that  there  was  no  request  by  the  Jury  for  its 
discharge.  Such  being  the  case,  the  law  did 
not  require  the  circuit  Judge  to  discharge  the 
Jury,  especially  as  he  had  brought  them  into 
court  of  his  own  motion.  It  is  Important  that 
the  trial  of  causes  should  be  ended.  A  cir- 
cuit Judge  is  but  discharging  his  duty  to  the 
public,  and  especially  to  the  litigants,  when 
he  urges  the  Jury  to  reach  a  verdict,  provid- 
ed nothing  like  coercion  takes  place."  In  the 
case  at  bar,  we  cannot  hold  that  there  was 
coercion  on  the  part  of  the  trial  Judge  in  an 
effort  to  obtain  an  agreement  on  the  part  of 
the  Jury ;  nor  do  we  think  that  there  was  an 
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intimation  on  the  part  of  the  Judge  that  the 
Jury  ^'should  find  as  against  the  defendant" 

Error  Is  further  alleged  In  that  his  honor 
,  ••further  indicated  to  the  Jury  the  great  ne- 
cessity for  reaching  a  verdict  by  disregard- 
ing minor  things."  This  criticism  seems  to 
be  based  upon  the  Judge*s  statement  to  the 
Jury  that  he  wanted  to  again  charge  the  Ju- 
ry, and  would  "do  so  at  the  risk  that  I  might 
make  some  little  slip  in  stating  to  you  the 
law  of  the  case,"  and  on  the  other  expres- 
sions of  similar  purport.  This  statement,  and 
these  expressions  referred  to,  had  no  refer- 
ence to  the  Jury,  and  we  think  could  not  have 
Influenced  the  Jury,  in  any  way,  in  their  con- 
sideration of  the  case. 

It  is  urged  that  his  honor  further  erred  in 
stating  to  the  Jury  his  observations  upon  the 
case  of  State  v.  Hoyt  Hayes  and  his  illustra- 
tions of  the  rule  of  circumstantial  evidence 
as  deduced  therefrom.  Respecting  this  al- 
leged error,  his  honor  did  not  violate  the 
provisions  of  section  26,  art.  5,  of  the  present 
Constitution,  as  construed  by  this  court  in 
Norris  v.  Clinkscales,  47  S.  C.  523,  25  S.  B. 
809.  as  follows:  "We  therefore  conclude  and 
hold  that,  as  it  would  be  impossible  to  declare 
the  law  applicable  to  a  case  on  trial  without 
connecting  the  legal  principles  involved  with 
some  state  of  facts,  actual  or  hypothetical, 
it  was  the  intention  of  the  framers  of  the 
new  Constitution,  in  amending  section  26, 
art.  4,  that  the  trial  Judge;  in  charging  the 
Mw  as  applicable  to  a  supposed  state  of  facts, 
should  lay  before  the  Jury  that  law  as  ap- 
plicable to  a  supposed  state  of  facts,  but  that 
in  so  doing  he  should  carefully  avoid  repeat- 
in.i:;  the  evidence  on  the  facts  at  issue,  mak- 
ing no  statement  of  the  testimony,  either  in 
whole  or  in  part  We  are  clearly  of  the  opin- 
ion that  under  section  26,  as  it  now  reads,  a 
Judge  may,  in  declaring  the  law  applicable  to 
the  case,  base  that  law  upon  hypothetical 
findings  of  fact  by  the  Jury,  and  instruct  the 
Jury  that,  if  they  believe  so  and  so  from  the 
evidence  they  have  heard,  then  such  and  such 
will  be  the  legal  result.  In  so  doing,  if  he 
be  careful  not  to  repeat  any  of  the  testimony, 
nor  to  intimate,  directly  or  indirectly,  what 
is  in  evidence,  he  will  be  chargeable  neither 
with  stating  the  testimony  nor  with  charging 
in  respect  to  matters  of  fact" 

It  is  alleged,  further,  that  his  honor  erred 
In  refusing  to  set  aside  the  verdict  upon  af- 
fidavits submitted  "in  regard  to  certain  of 
the  Jurors  who  had  been  impaneled."  After 
verdict,  and  before  sentence  was  pronounced, 
a  motion  for  a  new  trial  was  made,  and,  in 
support  of  the  motion,  certain  affidavits  were 
offered  in  relation  to  alleged  expressions  of 
certain  Jurors,  made  before  trial,  hostile  to 
the  defendant  The  affidavits  were  not  serv- 
ed upon  the  Jurors  concerned,  nor  upon  coun- 
sel for  the  state.  In  the  case  of  the  State 
V.  Hardy  Harding,  2  Bay,  267,  a  motion  for  a 
new  trial  was  made  on  three  grounds:  "(1) 
Misconduct  on  the  part  of  the  fofeman  of  the 
Jury  who  tried  the  cause,  in  saying  before  the 


trial,  *By  God,  he  was  one  of  the  Jury  who 
was  to  try  the  prisoner,  and  he  would  hang 
him  at  all  events.'  (2)  That  he  had  discover- 
ed new  evidence  at  the  trial,  which,  if  it  had 
been  produced,  would  have  evinced  the  pris- 
oner's innocence.  (3)  That  the  evidence  of- 
fered to  the  Jury  was  not  sufficient  to  war- 
rant the  conviction.  After  hearing  the  ar- 
guments of  the  counsel  on  all  the  different 
points,  the  Judges  were  unanimously  of  opin- 
ion, on  the  first  ground,  that  no  affidavit 
should  be  received  on  a  motion  of  this  kind 
to  call  In  question  the  Integrity  of  a  Juryman, 
or  impeach  his  verdict,  unless  a  copy  of  It 
had  been  served  upon  him,  before  the  rising 
of  the  court;  ♦  ♦  ♦  in  order  that  such 
Juryman  might  have  an  opportunity  of  excul- 
pating himself,  or  otherwise  satisfying  the 
court,  that  he  had  not  been  guilty  of  any 
such  misconduct  as  he  had  been  charged 
with ;  and  this  was  due,  as  well-  to  the  char- 
acter of  the  Jurors  of  the  country,  as  to  the 
cause  of  Justice  Itself."  The  court  refused 
the  motion  on  second  and  third  grounds,  also. 

The  verdict  in  the  case  at  bar  is  not  with- 
out evidence  to  support  it  All  of  the  excep- 
tions are  overruled. 

Wherefore,  it  is  ordered  and  adjudged  that 
the  Judgment  of  the  circuit  court  be  affirmed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  After  careful  consideration 
of  the  within  petition,  the  court  is  unable  to 
discover  that  any  material  matter  or  question 
has  been  overlooked  or  disregarded.  It  is  there- 
fore otdered  that  the  petition  be  dismissed,  and 
that  the  order  heretofore  granted,  staying  remit- 
titur, be  revoked. 


(85  S.  C.  180) 
AIKEN  ▼.  LANCASTER  COTTON  MILLS 

et  al.  (two  cases). 

(Supreme  Court  of  South  Carolina.    May  8,  1910.) 

1.  Criminal  Law  (§  218*)— Removal  or  Prof- 
ERTY  BY  MoKTOAGOR— Criminal  Responsi- 
bility—Offenses. 

A  warrant  charging  that  at  a  certain  place 
plaintiflf  was  removing  his  goods,  on  which  de- 
fendant had  a  chattel  mortgage,  to  another  state, 
did  not  charge  an  offense  under  Cr.  Code  1902, 
§  337,  making  one  guilty  of  a  misdemeanor  who 
sells  or  disposes  of  personalty  on  which  a  mort- 
gage exists. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  449 ;  Dec  Dig.  I  218.*] 

2.  Malicious  Prosecution  (§  48*)— Criminal 
Prosecutions— Nature  of  Charge. 

The  complaint  in  an  action  for  malicious 
prosecution  in  instituting  a  criminal  proceeding 
must  allege  that  plaintiff  was  charged  with  a 
criminal  offense,  and  is  insufficient  where  the 
facts  alleged  do  not  charge  a  criminal  offenae. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §  93 ;   Dec.  Dig.  f  48.*] 

Appeal  from  Common  Pleas  Circuit  Oonrt 
of  Lancaster  County ;  D.  B.  Hydrick,  Judge. 

Actions  by  J.  B.  Aiken  and  by  Sarah  Ai- 
ken against  the  Lancaster  Cotton  Mills,  and 
another.  From  orders  sustaining  demurrers 
to  the  complaints,  plaintiffs  take  separate  ap- 
peals.   Affirmed. 


^For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  it  Am.  Digs.  1907  to  date,  it  Reporter  Indexes 
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Danlap  &  Dunlap,  for  appellants  WilUams 
ft  Williams,  for  respondents. 

JONE^S,  C.  J.  These  two  actions  were 
brought  to  recover  damages  for  nuilicious 
prosecution,  and  the  appeals  come  from  or- 
ders sustaining  demurrers  to  the  complaints 
for  insufficiency. 

The  alleged  prosecution  was  based  upon 
the  following  charge  In  the  warrant:  '"That 
at  -Lancaster  Cotton  Mills,  in  the  county  and 
state  aforesaid,  on  December  21,  1905,  J.  B. 
Aiken  and  his  wife,  Sarah  Aiken,  are  remov- 
ing their  goods,  on  which  he  has  a  chattel 
mortgage,  to  the  state  of  North  Carolina." 
The  demurrers  were  properly  sustained,  un- 
der the  authority  of  Whaley  v.  'Lawton,  57 
a  C.  2S6,  35  8.  B.  558,  which  upon  a  simi- 
lar state  of  facts  held  that  the  warrant  did 
not  state  a  criminal  offense  under  section 
837  of  the  Crin^al  Code  of  1002,  and  that 
a  complaint  for  malicious  prosecution  must 
all^e  that  plaintiff  has  been  charged  with  a 
criminal  offense. 

The  case  does  not  fall  within  the  rule  stat- 
ed in  State  v.  Rice,  43  S.  C.  200,  20  S.  E.  986, 
and  State  y.  Haynes,  74  S.  C.  453,  55  S.  B. 
118,  as  no  disposal  of  the  property  was  charg- 
ed. It  was  not  even  charged  that  the  prop- 
erty had  been  removed  beyond  the  limits  of 
the  state. 

The  judgment  of  the  circuit  court  In  each 
case  is  affirmed. 


(152  N.  C.  70) 

BURLINGTON   LUMBER   CO.   T.   SOUTH- 
ERN RT.  CO. 

(Supreme  Court  of  North  Carolina.    March  2, 

1910.) 

L  Tbiai.  (§  260*)— Failure  to  Give  Instbuo- 

TIONS. 

The  failure  to  give  a  retiuested  instruction 
Is  not  error  where  the  question  is  substantially 
covered  by  the  general  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-659 ;   Dec.  Dig.  §  260.*] 

2.  Cabrikbs  (§  20*)— Penalties  fob  Refusal 
TO  Receive  Freight— Action  to  Recover 
^Burden  of  Proof. 

In  an  action  against  a  carrier  for  the  pen- 
alty for  failure  to  receive  and  transport  an  in- 
terstate shipment,  plaintiff  does  not  have  to 
show  that  defendant  has  filed  and  published  its 
schedule  of  freight  rates  as  required  by  law,  de- 
fendant being  presumed  to  have  complied  with 
the  law. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dea 
Dig.  i  20.*] 


ft.  Carriers 

Freight  - 

fbhses. 

It  being 

commerce  to 

its  failure  to 

the  penalty 

porta  tioD  an 

(Ed.  Note. 
Dig.  i  20.*] 


(§  20*)  —  Failure  to  Receive 
-  Action  for  Penalties  —  De- 

the  duty  of  a  carrier  of  interstate 
file  and  publish  its  schedule  rates, 
do  80  is  no  defense  to  an  action  for 
for  refusing  to  receive  for  trans- 
interstate  shipment 
For  other  cases,  see  Carriers,  Dec. 


4,  CoMUERCE  (§  83*)— Statutory  Regulation 
—Penalty  for  Refusal  to  Receive  Ship- 
ment. 

Revisal  1905,  {  2631,  imposing  a  penalty  on 

carriers    for    refusal    to    accept    shipments    of 


frdght  Is  not  invalid  as  applying  to  Interstate 
commerce,  as  the  penalty  is  incurred  by  the  vio- 
lation of  a  common-law  duty  to  accept  frei;;bt 
whenever  tendered,  which  is  an  oct  done  entiie 
\j  within  the  state  and  no  part  of  the  act  of 
transportation. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  S  33.*] 

6.  Trial  (§  252*)— Refusing  Instructions. 

The  refusal  of  an  instruction  based  ou  a 
theory  not  supported  by  the  evidence  is  iH<>t 
error. 

[Ed.  Note.— For  other  oases,  see  Trial,  Cent 
Dig.  S§  506-612;    Dec.  Dig.  $  252.*] 

6.  Carriers  H  20*)  —  Refusal  to  Receivf 
Freight— Action  for  Penalty— Who  Mau 
Sue. 

The  shipper  is  the  party  aggrieved  by  a 
carrier's  wrongful  refusal  to  accept  a  shipment 
of  freight,  and  he  is  entitled  to  sue  for  the  pen- 
alty prescribed  by  Revisal  1905,  §  2631. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  20.*] 

7.  Carriers  (fi  20*)—Requlation  —  Refusal 
TO  Receive  Freight. 

Under  Revisal  1905,  §  2631,  Imposing  a 
penalty  on  carriers  for  refusal  to  receive  freight 
for  shipment,  a  carrier  is  liable  where  freis:ht 
for  shipment  to  another  state  was  tendered,  and 
because  the  agent  did  not  have  the  schedule  of 
freight  rates  to  the  point  of  destination  he  re- 
fused for  over  two  months  to  issue  a  bill  of 
lading  of  any  sort  even  to  the  end  of  its  line  or 
to  deliver  to  a  connecting  carrier. 

[Ed.  Note.— For  otLer  cases,  see  Carriers, 
Dec.  Dig.  S  20.*] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  {Superior  Court,  Alamance 
County;    Long,  Judge. 

Action  by  the  Buriinffton  Lumber  Com- 
pany against  the  Southern  Railway  Company. 
Plaintiff  had  judgment,  and  defendant  ap- 
peals.   Affirmed. 

The  .plaintiff  sought  to  recover  the  pen- 
alty prescribed  by  Revisal  1905,  §  2631,  for 
the  refusal  of  the  defendant  to  receive  for 
shipment  to  Saginaw,  Mich.,  certain  mllllni; 
machinery  tendered  It  <by  the  plaintiff  «;n 
January  28,  1907,  no  bill  of  lading  for  said 
machinery  being  Issued  until  April  3,  10)7. 
The  plaintiff's  contention  was  that  the  de- 
fendant  failed  and  refused  to  receive  said 
machinery  for  shipment  upon  tenders  made 
daily  and  continuously  for  a  period  of  (i5 
days,  end  that  by  reason  of  said  refusal  said 
defendant  became  Indebted  to  the  plaintiff 
in  the  sum  of  $3,050,  all  of  this  amount  in 
excess  of  $2,000  being  remitted  by  the  plain- 
tiff. The  defendant  denied  that  there  was 
any  tender  of  machinery  for  shipment  until 
April  8,  1907,  the  day  on  which  bill  of  lad- 
ing was  Issued.  It  alleged  that  Revisal  1005, 
§  2631,  was  unconstitutional,  in  so  far  as  It 
affected  Interstate  shipments.  It  also  alleg- 
ed that  the  plaintiff  had  no  such  Interest  in 
the  said  machinery  as  entitled  It  to  bring 
this  action.  There  was  a  verdict  for  the 
plaintiff  and  a  Judgment  In  accordance  there- 
with from  which  defendant  appealed. 

W.  B.  Rodman  and  Parker  &  Parker,  for 
appellant    W.  H.  Carroll,  for  appellee. 


*For  otlier 


see  same  iopie  and  secUon  NUMBER  in  Dec.  A  Am.  Diss.  1907  to  date,  A  Reporter  Indexes 
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CLARK,  C.  X  The  exceptious  1,  2,  and  12 
are  for  failure  to  give  certain  prayers  for 
instruction.  On  examination  we  find  they 
were  given  substantially  in  the  charge,  which 
la  sufficient.  Harris  v.  R.  R.,  132  N.  C.  163, 
43  S.  B.  589;  R.  R.  v.  Hor&t,  93  U.  S.  291, 
23  Im  Ed.  898. 

Exceptions  4,  5,  6,  and  7  are  for  refusal  to 
give  defendant's  prayers  for  instructions  3, 
4,  6,  and  7,  which  are,  in  substance  that  this 
being  an  interstate  shipment  the  defendant 
was  required  to  establish,  file,  and  publish  its 
pate  between  Burlington,  N.  C,  and  Saginaw, 
Mich.,  before  shipping  this  freight,  and  that 
the  burden  was  on  the  plaintiff  to  show  that 
the  rate  had  been  so  filed.  The  duty  to  file 
such  rate  was  on  the  defendant,  the  fact  was 
in  Its  peculiar  knowledge,  and  its  failure  to 
show  that  it  had  discharged  such  duty  can- 
not absolve  it  from  its  duty  to  the  plaintiff  to 
accept  and  ship  his  freight  It  cannot  plead 
its  own  default  as  a  defense  to  another  de- 
fault Indeed,  on  April  3d,  the  agent  at  Bur- 
lington did  get  such  rate  from  division  head- 
quarters at  Greensboro,  21  miles  away.  There 
is  no  evidence  that  such  rate  could  not  have 
been  procured  at  any  time  prior  thereto. 

The  court  committed  no  error  in  refusing 
these  prayers  for  instruction.  The  proper 
establishing  publication  and  filing  rates  will 
be  conclusively  presumed.  In  Reid  v.  R.  R., 
150  X.  C.  764,  64  S.  E.  879,  the  court  in  pass- 
ing upon  the  same  contention  said:  "The 
presumption  is  that  the  company  has  com- 
plied with  the  law,  and  if  it  were  otherwise 
we  are  of  the  opinion  that  the  act  of  Con- 
gress and  the  orders  of  the  Commission  made 
thereunder,  requiring  the  publication  of  rates, 
was  made  for  an  entirely  different  purpose 
from  that  Involved  in  this  inquiry,  and  does 
not  constitute  such  Interfering  action."  To 
same  purport  R.  R.  v.  Oil  Mill,  204  U.  S.  449, 
27  Sup.  Ct  358,  51  L.  Ed.  562.  In  HarriU  v. 
Railroad,  144  N.  C.  540,  57  S.  B.  385,  the 
court  says:  "It  must  be  presumed  against 
the  contention  of  the  defendant  that  it  has 
complied  with  the  law  by  filing  its  schedule 
of  rates,  fares,  and  charges  with  the  Com- 
mission, and  by  pul>lishing  the  same."  The 
federal  statute  does  not  prohibit  the  receipt 
or  forwarding  of  a  single  shipment,  but  for- 
bids the  carrier  to  "engage  or  participate  in 
the  transportation  of  passengers  or  property" 
interstate  without  filing  Its  rates.  It  is  the 
business  of  a  common  carrier,  which  the  de- 
fendant is  forbidden  to  exercise  without  fil- 
ing its  rates,  and  the  statute  has  no  sort  of 
application  to  this  case  where  the  defendant 
was  carrying  on  such  business  and  presump- 
tively, at  least,  under  authority  of  law. 

Exceptions  6,  13,  14,  and  16  call  in  ques- 
tion the  constitutionality  of  Revisal  1905,  § 
2631,  as  applied  to  interstate  shipments.  We 
have  repeatedly  passed  upon  this  contention. 
The  defendant's  brief  admits  this,  and  cites 
eight  decisions  of  this  court  which  it  asks 
ns  to  overrule.  In  one  of  the  latest  of  these 
-  -Reid  V.  R.  R.,  149  N.  <X  423,  63  S.  E.  112— 


the  authorities  were  reviewed,  and  the  court 
said:  "The  defendant  contends,  however, 
that  Revisal  1905,  §  2631,  giving  a  penalty 
for  refusing  to  accept  freight  for  shipment, 
is  unconstitutional  when  the  freight  is  to 
be  shipped  Into  another  state,  but  refusing 
to  receive  for  shipment  is  an  act  wholly  done 
within  .this  state;  it  is  not  a  part  of  the  act 
of  transportation,  and  our  penalty  statute  ap- 
plies. This  was  held  by  Avery,  J.,  in  Bagg  v. 
Railroad,  109  N.  C.  27  [14  S.  E.  79,  14  L.  R. 
A,  596,  26  Am.  St  Rep.  569],  where  the  rail- 
road company  received  the  shipment  for  a 
point  in  another  state,  but  negligently  detain- 
ed it  for  five  days  before  shipping.  The  pre- 
cise point  herein  was  raised  in  Currie  v. 
Railroad,  135  N.  C.  536  [47  S.  E.  654],  and  It 
was  held  that  this  section,  giving  a  penalty 
for  failing  and  refusing  to  accept  for  ship- 
ment the  car  load  of  lumber,  was  not  uncon- 
stitutional as  an  interference  with  interstate 
commerce  when  the  lumber  was  offered  for 
shipment  to  a  point  in  another  state.  Both 
of  these  cases  were  cited  and  reaffirmed  by 
Walker,  J.,  in  Walker  v.  Railroad,  137  N.  C, 
at  page  168  [49  S.  E.  84].  In  Twitty  v.  Rail- 
road  [141  N.  C.  355,  53  S.  E.  957]  it  was  held 
(Brown,  J.)  that  where  the  agent  held  the 
freight  in  storage,  but  refused  to  give  a  bill 
of  lading  because  he  did  not  know  the  freight 
rates,  this  was  *a  refusal  to  receive  for  trans- 
portation, and  the  railroad  company  was  lia- 
ble for  a  penalty  under  Revisal  [1905]  S  2631.' 
In  HarrlU  v.  Railroad,  144  N.  C.  532  [57  S. 
E.  383]  (Walker,  X),  it  was  held  that  Revisal 
[1905]  §  2633,  imposing  a  penalty  for  failure 
to  deliver  freight  was  valid,  though  the 
freight  was  interstate.  There  the  penalty 
was  incurred  after  the  transportation  had 
ceased.  Here  the  penalty  occurred  before 
the  transportation  had  been  begun  and  be- 
fore the  freight  was  even  received  and  ac- 
cepted for  transportation."  When  the  case 
was  again  before  the  court  (Reid  v.  R.  R., 
150  N.  C.  764,  64  S.  B.  878).  Justice  Hoke,  aft- 
er reviewing  and  approving  the  former  de- 
cision, said:  "Since  this  decision  .of  the  Mor- 
rls-Scarboro-Moffltt  Company  v.  Express  Com- 
pany [146  N.  C.  167,  59  S.  E.  667,  15  L.  R.  A* 
(N.  S.)  983]  was  rendered,  the  Supreme  Court 
of  the  United  States,  the  final  authority  on 
these  matters,  has  held,  on  a  question  rele- 
vant to  this  inquiry  that  'Notwithstanding 
the  creation  of  Interstate  Commerce  Com- 
mission, and  the  delegation  to  it  by  Congress 
of  the  control  of  certain  matters,  the  state 
may,  in  the  absence  of  express  action  by  Con- 
gress or  by  such  commission,  regulate,  for 
the  benefit  of  its  citizens,  local  matters  in- 
directly affecting  interstate  commerce.*  This 
principle  was  announced  and  sustained  in 
Railroad  v.  Flour  Mill,  211  U.  S.  612  [29 
Sup.  Ct.  214,  53  L.  Ed.  352],  a  case  which  in- 
volved the  right  of  the  court  to  compel  the 
railroad  company  or  common  carrier  to  place 
cars  on  a  siding  which  had  been  prepared 
for  the  purpose,  and  for  the  benefit  and  con- 
venience of  a  flouring  mill  engaged  in  mak- 
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lug  shipments  of  Interstate  commerce."  The 
above  decisions  have  been  since  followed  by 
Connor,  J.  (Garrison  v.  Southern  Ry.  Co.,  ISO 
N.  C.  575,  592,  64  S.  E.  578),  with  full  review 
of  the  authorities,  and  no  dissent.  In  fact, 
the  duty  to  receive  freight  "whenever  ten- 
dered*' was  a  common-law  duty.  Alsop  v.  Ex- 
press Co.,  104  N.  C.  278,  10  S.  E.  297,  6  L.  R. 

A.  271,  cited  and  approved  in  Garrison  ▼.  R. 
R.,  supra,  at  page  582  of  150  N.  C,  at  page 
581  of  64  S.  E.  That  the  Interstate  com- 
merce did  not  begin  till  the  goods  were  ac- 
cepted for  shipment  and  bill  of  lading  issued 
is  held  in  Match  Co.  v.  Ontonagon,  188  U.  S. 
91,  23  Sup.  Ct  266,  47  L.  Ed.  394,  citing  Ooe 
V.  Errol,  116  U.  S.  517,  6  Sup.  Ct.  475,  29  L. 
Ed.  715,  where  Bradley,  J.,  held  that  •*not 
till  goods  have  begun  to  be  transported  from 
one  state  to  another  do  they  become  the  sub- 
jects of  interstate  commerce,  and  as  such 
subject  to  federal  regulation.'*  In  this  opin- 
ion (page  528  of  116  U.  S.,  page  479  of  6  Sup. 
Ct.  [29  U  Ed.  715])  he  says:  "It  is  true  it 
was  said  in  the  case  of  The  Daniel  Ball,  10 
Wall.  565  [19  L.  Ed.  999]:  'Whenever  a  com- 
modity has  begun  to  move  as  an  article  of 
trade  from  one  state  to  another,  commerce  in 
that  commodity  has  commenced.'  But  this 
movement  does  not  begin  until  the  articles 
have  been  shipped  or  started  for  transporta- 
tion from  the  one  state  to  the  other.  ♦  ♦  ♦ 
Until  shipped  or  started  on  Its  final  journey 
out  of  the  state,  its  exportation  is  a  matter 
altogether  in  fieri,  and  not  at  all  a  fixed  and 
certain  thing."  Besides,  the  statutory  en- 
forcement under  penalty,  of  the  common- 
law  duty  to  accept  freight  "whenever  tender- 
ed" is  not  in  the  scope  of  terms  of  any  act 
of  Congress,  and  is  neither  an  interference 
with  nor  a  burden  upon  Interstate  commerce, 
but  in  aid  of  it. 

Elxceptions  9,  10,  and  11  are  for  refusal  of 
prayers  based  on  the  theory  that  the  goods 
were  accepted  for  shipment  January  28,  1907, 
which  is  not  supported  by  evidence,  and  were 
properly  refused.  Hassard-Short  v.  Hardl- 
son,  117  N.  C.  60,  23  S.  B.  96. 

Exceptions  17,  18,  19,  20,  21,  22,  and  23 
present  only  one  question,  and  may  therefore 
l>e  treated  together.  Did  the  plaintiff  have 
the  right  to  bring  this  action?  Was  he  the 
aggrieved  party?  The  law  is  correctly  set 
forth  in  the  following  citations:  **The  ship- 
per of  the  goods  is  the  party  aggrieved,  and 
is  the  one  entitled  to  sue  for  the  penalty  pre- 
scribed in  Revisal  1905,  S  2(^1,  which  aris- 
es from  the  wrongful  refusal  of  the  carrier's 
agent  to  accept  them  for  transportation." 
Reld  V.  Railroad,  149  N.  C.  423,  63  S.  B.  112 ; 

B.  c.  150  N.  C.  753,  64  S.  E.  874.  "In  giving 
the  penalty  to  the  party  aggrieved  the  stat- 
ute simply  designates  the  person  who  has 
the  right  to  sue,  and  restricts  It  to  him  who 
by  contract  has  acquired  the  right  to  demand 
that  the  service  be  rendered.  The  party  ag- 
grieved in  statutes  of  this  character  is  the 
one  whose  legal  right  is  denied,  and  the  pen- 
alty Is  enforceable  independent  of  i)ecuniary 


injury."  Rollins  v.  R.  R.,  146  N.  0.  156,  69 
S,  E.  671 ;  Cardwell  v.  R.  R..  146  N.  C.  218, 
59  S.  E.  673 ;  Summers  v.  R.  R.,  138  N.  C. 
295,  50  S.  B.  714.  This  machinery  had  been 
shipped  to  the  plaintiff  on  approval,  and,  as 
it  proved  unsatisfactory,  It  was  the  plaintiff's 
duty,  if  it  would  relieve  itself  of  liability,  to 
return  It  to  the  vendors  at  Saginaw,  Mich., 
and  it  had  the  legal  right  to  demand  of  the 
defendant  its  transportation  to  that  point,  and 
was  the  party  aggrieved  by  failure  to  do  so. 
At  the  last  term,  Connor,  J.,  speaking  for  a 
unanimous  court,  said  in  Garrison  v.  Rail- 
road, 150  N.  0.  586.  64  S.  B.  583:  "The  de- 
fendant next  urges  that  the  penalty  of  $50 
for  each  day  the  said  company  refuses  to  re- 
ceive said  shipment  can  be  recovered  only 
when  a  tender  is  made  on  each  day.  We  can- 
not concur  in  that  view.  The  plaintiff  haul- 
ed his  lumber  to  the  defendant's  regular  de- 
pot, and  with  his  consent  placed  it  upon  the 
car  (In  this  case,  in  its  depot)  demanding  a 
bill  of  lading,  which  was  refused.  Plaintiff 
says  he  went  to  the  agent  two  or  three  times 
and  asked  if  he  had  shipped  it  and  he  said  he 
had  not.  ♦  ♦  ♦  To  reqijire  the  defendant 
to  haul  the  lumber  home  and  return  it  to 
the  depot  each  day,  or  to  go  through  the 
empty  form  of  making  a  constructive  tender, 
imposes  either  an  unwarranted  hardship  or 
savors  of  trifling  with  a  man's  substantial 
rights.  The  plaintiff  left  the  lumber  on  the 
car  with  a  standing  tender  and  demand  that  it 
be  shipped.  ♦  ♦  ♦  The  statute  would  be  of 
little  value  as  a  remedy  for  an  existing  evil 
if  the  narrow  construction  Is  given  as  con- 
tended by  defendant  The  Legislature  evi- 
dently intended  to  impose  a  penalty  for  each 
day  upon  which  the  freight  was  at  the  depot 
ready  for  shipment.  ♦  ♦  ♦  Each  day's  de- 
lay in  shipping  was  'a  refusal  to  ship'  within 
the  meaning  of  the  statute."  The  verdict  of 
the  Jury  established  that  the  defendant  fail- 
ed and  refused  for  61  days  to  receive  said 
goods  for  shipment.  The  plaintiff  remitted 
all  in  excess  of  the  penalty  for  40  days. 

If  the  defendant  had  offered  to  ship  to  end 
of  its  line,  and  declined  to  ship  further  for 
lack  of  rates,  a  different  point  might  have 
been  presented,  but  there  is  no  such  excep- 
tion in  the  record  or  In  appellant's  brief,  and 
more  than  one  of  defendant's  prayers  is  pred- 
icated on  its  refusal  to  issue  any  bill  of  lad- 
ing because  the  agent  at  Burlington  did  not 
have  the  rates  to  Saginaw  though  he  had  ap- 
plied to  the  agent  at  Greensboro  for  them. 
But  the  neglect  of  the  agent  at  Greensboro, 
or  of  those  "higher  up,"  was  the  failure  and 
default  of  the  defendant  Besides,  if  the 
defendant  had  issued  the  bill  of  lading,  it  is 
common  knowledge  that  it  would  have  con- 
tained the  words  "said  company  agrees  to 
carry  to  its  usual  place  of  delivery,  if  on  Its 
road,  otherwise  to  deliver  to  another  carrier 
on  the  route  to  said  destination."  These 
words,  always  used  in  such  cases,  are  retain- 
ed in  the  bill  of  lading  prescribed  by  the  In- 
terstate Commerce  Commission.    The  plain- 
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tiff  asked  for  no  other  kind  of  bill  of  lading 
nrul  could  not  have  expected  the  defendant 
to  be  responsible  for  shipment  beyond  the  end 
of  its  own  line.  The  defendant  refused  to  is- 
sue any  bill  of  lading  at  all  (which  would 
have  beou,  of  course,  in  the  usual  form  for 
such  shipments)  or  to  ship  at  all,  and  the 
defendant  is  liable.  Twitty  v.  R.  R.,  141  N. 
C.  355,  53  S.  E.  957,  in  which  the  opinion 
by  Brown,  J.,  is  exactly  in  point 
Affirmed. 

BROWN,  J.  (dissenting).  The  facts  appear- 
ing from  th^  plaintiff's  evidence  are  as  fol- 
lows: On  January  28,  1907,  plaintiff  deliver- 
ed to  defendant  at  its  depot  in  Burlington, 
N.  C,  one  blowpipe  machine,  with  directions 
to  ship  it  to  Allison  &  Curtis  Manufacturing 
Company,  Saginaw,  Mich.  The  blowpipe  was 
not  the  property  of  the  plaintiff,  but  had  been 
'  sent  on  trial  and  was  being  returned  to  the 
owner&  The  defendant's  agent  stated  that 
he  had  no  rates  on  Saginaw,  Mich.,  and  could 
not  ship  the  blowpipe  until  he  could  get  them. 
Plaintiff's  agent  said  that  was  all  right ;  that 
he  would  pay  freight  as  soon  as  he  got  bill 
of  lading.  The  blowpipe  was  placed  on  the 
platform  of  defendant's  depot  Defendant's 
agent  tried  to  get  the  rates  next  day  from  the 
division  freight  agent's  office  at  Greensboro, 
but  did  not  succeed  in  getting  them  until  April 
1,  1907,  and  two  days  thereafter  the  bill  of 
lading  was  issued  and  the  pipe  was  shipped. 
The  plaintiff  claimed  an  indebtedness  by  way 
of  penalty  for  $3,050  under  the  statute  of 
this  state  (Revisal  1905,  §  2631),  but  did  not 
make  a  claim  for  any  actual  damage  sustain- 
ed by  the  delay.  Whether  from  motives  of 
benevolence,  fearing  that  such  drastic  pen- 
alties, in  a  transaction  of  such  small  value 
will  bankrupt  the  defendant,  or  whether  from 
fe.ir  of  removal  to  the  federal  courts,  for 
some  reason,  the  plaintiff  demands  judgment 
for  only  $2,000. 

1.  I  am  of  opinion  that  under  the  language 
and  spirit  of  the  statute,  the  plaintiff  is  not 
the  party  aggrieved,  and  therefore  cannot 
maintain  this  action.  It  is  admitted  by  plain- 
tiff's witness  that  the  goods  were  not  plain- 
tiff's property,  but  the  property  of  the  Alli- 
son-Curtis Company  of  Saginaw,  Mich. ;  that 
they  had  been  sent  out  for  examination  and 
were  being  returned.  In  returning  the  pipe, 
the  title  to  which  had  never  been  in  plain- 
tiff, the  clerk  of  plaintiff  was  acting  for  the 
Allison  Company.  If  the  defendant  is  lia- 
ble at  all  for  a  penalty  it  is  liable  to  the  Alli- 
son Company,  for  that  company  alone  has 
sustained  any  actual  damage  by  delay.  The 
statute  plainly  designates  who  is  the  party 
aggrieved  by  coupling  him  with  the  one  who 
has  sustained  actual  damage  in  these  words: 
*'aud  shall  pay  to  the  party  aggrieved  the 
fe»um  of  fifty  dollars  for  each  day  said  com- 
pany refuses  to  receive  said  shipment  of 
freight,  and  all  damages  actually  sustained 
by    reason    of    the    refusal    to    receive   the 


freight.'*  This  language  is  peculiar  to  this 
statute  and  does  not  appear  in  the  other  pen- 
alty laws.  Unless  the  plaintiff  can  recover 
actual  damages  incident  to  the  delay,  then  it 
follows  that  the  penalty  must  go  to  the  party 
who  has  sustained  them.  In  this  case  it  Is 
admitted  that  it  is  the  consignee  who  owned 
the  property,  and  to  whom  It  was  being  re- 
turned, and  who  alone  could  be  endamaged  in 
any  way  by  the  delay.  It  follows  that  the 
consignee  alone  can  sue  for  the  penalty. 
This  is  the  principle  laid  down  by  this  court 
in  Stone  v.  R.  R.,  144  N.  G.  220,  56  S.  E.  932, 
and  as  late  as  last  term  of  this  court  by  Mr. 
Justice  Walker  In  McRackan  ▼.  R.  R.,  150 
N.  G.  332,  63  S.  E.  1042.  It  is  plain  to  me 
that  the  General  Assembly  has  not  subjected 
the  defendant  to  two  penalties,  one  to  con- 
signor and  one  to  consignee,  but  by  the  ex- 
press language  of  the  act  has  given  the  one 
penalty  to  the  party  who  has  sustained  ac- 
tual damage.  It  Is  therefore  manifest  that 
a  Judgment  against  defendant  in  this  action 
would  be  no  bar  to  a  recovery  by  the  Allison- 
Curtis  Company  for  actual  damages  and  for 
this  same  penalty  in  connection  therewith. 

2.  I  am  of  opinion  that  this  transaction  Is 
one  of  interstate  commerce  to  which  section 
2631  of  our  Revisal  cannot  apply.  This  is 
especially  true  since  the  Act  of  Congress  of 
June  29,  1906^  c.  3501,  34  Stat  584  (U.  S. 
Comp.  St  Supp.  1909,  p.  1149),  by  which  Con- 
gress has  extended  its  jurisdiction  over  the 
whole  subject  of  interstate  shipments  and 
ousted  that  of  the  states,  if  they  ever  had 
any,  to  regulate  or  to  penalize  carriers  in  re- 
spect to  such  shipments.  This  exact  ques- 
tion is  discussed  in  the  dissenting  opinion 
concurred  in  by  Justice  Walker  and  myself 
in  Reid  v.  R.  R.,  150  N.  O.  767,  64  S.  E.  874, 
in  which  I  cited  R.  R.  v.  Mays,  201  U.  fi. 
321,  29  Sup.  Ct  491,  50  L.  Ed.  772,  as  direct 
authority  against  the  right  of  a  state  to  pe- 
nalize a  tr^insaction  of  this  kind,  upon  the 
ground  that  it  is  an  attempt  to  regulate  and 
impose  a  burden  upon  interstate  commerce. 
It  would  seem  to  me  that  a  statute  which 
permits  the  recovery  as  penalty  of  over  $3,- 
000  in  a  small  transaction  by  a  party  who 
has  sustained  loss,  and  claims  no  actual 
damage,  does  impose  an  unreasonable  burden 
upon  interstate  or  any  other  kind  of  com- 
merce, .which  few  common  carriers  can  bear 
and  still  perform  their  duties  to  the  public 
It  appears  to  me  to  be  immaterial  upon 
whom  rests  the  burden  of  proving  that  de- 
fendant's schedules  had  not  been  filed  and 
published  in  accordance  with  the  act  of  Con- 
gress. The  act  Is  cited  for  the  purpose  of 
showing  that  by  its  regulations  and  require- 
ments Congress  has  itself  assumed  exclusive 
control  of  this  kind  of  commerce,  and  thus 
ousted  that  of  the  states.  If  it  is  material 
then  it  appears  from  plaintiff's  testimony 
(defendant  offered  none)  that  defendant  com- 
pany had  no  rates  to  Saginaw,  Mich.,  and. 
presumably,  had  filed  and  published  none,  as 
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Saji^aw  is  not  on  defendant's  lines.  There 
are  many  lines  of  railway,  belonging  to  dif- 
ferent carriers,  between  Burlington  and  Sag- 
inaw, and  snrely  the  burden  of  proof  cannot 
rest  on  this  defendant  to  show  that  these 
several  carriers  had  not  filed  and  published 
th^  rates  in  accordance  with  the  act. 

3.  There  is  another  stronger  reason  which 
Impels  me  to  believe  that  the  General  Assem- 
bly never  Intended  the  statute  to  apply  to  a 
transaction  of  this  kind.  Before  this  plain- 
tiflP  can  recover  the  penalty  it  must  show 
that  the  defendant  was  under  a  legal  obliga- 
tion to  accept  the  pipes  for  transmission  to 
Saginaw,  Mich.,  and  to  give  a  bill  of  lading 
to  that  point  It  is  universally  held  in  this 
country  that  a  common  carrier  cannot  be 
compelled  to  accept  freight  for  shipment  and 
delivery  to  a  point  beyond  its  own  lines.  It 
may  voluntarily  contract  to  do  so  but  it  can- 
not be  compelled  by  any  legislative  author- 
ity. Hutchinson  on  Carriers,  §  145,  and  cases 
cited  in  notes.  As  said  in  the  dissenting 
opinion  referred  to  in  Reid  v.  R.  R.,  supra: 
"The  liability  of  the  carrier  beyond  the  ter- 
minus of  its  own  line  must  be  based  on  con- 
tract, and  no  authority  has  been  shown,  and 
none  exists,  so  far  as  my  researches  have  dis- 
covered, to  the  effect  that  a  state  can  com- 
pel an  interstate  carrier  to  enter  into  such  a 
contract  and  give  a  through  bill  of  lading  to 
points  in  another  state  beyond  its  own  lines 
and  penalize  the  carrier  for  its  refusal."  It 
is  not  to  be  supposed  that  the  Legislature  of 
this  state  intended  to  imi>08e  a  penalty  upon 
a  common  carrier  foi^  refusing  to  enter  into 
a  contract  of  carriage  which  it  had  no  power 
to  compel  it  to  enter  into.  This  principle  of 
law  practically  recognized  in  the  opinion  of 
the  court  in  Reid  v.  R.  R.,  supra,  at  page 
765,  64  8.  B.  874,  but  the  court  held  that 
ScottviUe,  Tenn.,  was  on  defendant's  line  of 
railway  according  to  the  evidence  in  that 
case.  In  this  respect  that  case  differs  mate- 
rially from  this,  for  it  is  a  matter  of  common 
knowledge,  of  which  courts  may  take  judicial 
notice,  that  the  Southern  Railway  Ck>mpany's 
lines  do  not  extend  ansrwhere  near  to  the 
state  of  Michigan.  Harper  v.  So.  Express  Co., 
144  N.  C.  639,  67  S.  a  45a  Therefore  I  take 
it  to  be  undeniable  that  when  the  plaintiff 
tendered  the  pipes  to  defendant's  agent  at 
Burlington,  N.  C,  and  demanded  a  bill  of 
lading  to  Saginaw,  Mich.,  the  agent  had  a 
right  to  refuse  the  proffered  shipment  alto- 
gether, unless  the  shipper  should  signify  that 
he  desired  a  bill  of  lading  to  the  nearest 
point  on  defendant's  own  line  of  railway, 
which  in  this  case  was  not  done.  Giving  the 
demanded  bill  of  lading  to  Saginaw  was  a 
matter  of  private  contract,  and  the  refusal  to 
do  so  was  not  a  violation  of  any  public  duty 
which  the  defendant  owed  plaintiff.  There- 
fore defendant's  agent  acted  well  wltliiu  his 
rights  when  he  refused  to  give  a  bill  of  lad- 


ing, and  thus  enter  into  a  written  contract 
to  deliver  the  goods  at  Saginaw,  until,  through 
the  traffic  department  of  the  defendant,  joint 
rates  with  the  other  carriers  had  been  ar- 
ranged. It  is  a  matter  of  general  knowledge 
that  transportation  rates  all  over  the  United 
States  are  being  constantly  changed,  and  It 
is  impossible  for  any  common  carrier  to  keep 
track  of  the  various  rates  to  every  railway 
station  in  this  Union  and  to  be  able  at  once 
to  give  them  on  demand.  Under  such  cir- 
cumstances they  have,  in  my  opinion,  the 
right  to  refuse  such  shipments  altogether  or 
to  hold  up  the  issue  of  bills  of  lading  until 
the  necessary  inquiries  are  made.  This  court 
has  held  that  a  refusal  to  Issue  a  bill  of  lad- 
ing at  once  upon  tender  of  the  freight  to  the 
point  named  by  the  shipper  is  a  refusal  to 
receive,  and  brings  down  upon  the  carrier  the 
penalty  given  in  section  2631. 

This  action  is  brought  to  recover  the  pen- 
alty for  refusal  to  issue  the  bill  of  lading  to 
Saginaw,  and  not  for  a  delay  in  shipping  the 
goods  after  receipt,  and,  under  the  opinion  of 
the  majority,  the  plaintiff  if  he  had  asked  it 
would  be  entitled  to  recover  $50  per  day 
from  January  28th  when  the  bill  of  lading 
was  demanded  to  April  3d,  when  it  was  is- 
sued, although  this  contract  was  one  which, 
it  must  be  admitted,  the  state  of  North  Caro- 
lina had  no  power  to  compel  the  defendant 
to  enter  into. 

I  am  unable  to  reconcile  such  decision  with 
the  well-settled  principles  of  law  to  which  I 
have  adverted. 

WALKER,  J^  concurs  in  this  dissenting 
opinion. 


052  N.  C.  752) 
YEATES  V.  FORREST. 

(Supreme  Court  of  North  Carolina.     Feb.  2.5, 

1910.) 

Appeai.  ano  Ebboe  (§  10^*)— Habmless  Ek- 
BOB— Refusai.  to  Submit  Issues. 

Where,  in  trespass  to  realty,  the  issue  in- 
volved the  location  of  a  boundary  line,  and  the 
court  submitted  questions  whether  plamtiff  was 
the  owner  and  entitled  to  the  i>o8se8sion  of  land 
located  on  a  plat  between  certain  lines,  the  own- 
ership of  which  land  was  in  controversy,  and 
whether  defendant  entered  on  the  land  and  cut 
timber  thereon,  and  the  jury  found  the  Issues  in 
the  affirmative,  the  refusal  to  submit  the  issue 
whether  plaintiff  was  the  owner  and  in  i>os8es- 
sion  of  the  land  in  controversy  was  not  prejudi- 
cial to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  §f  4212-4218;    Dec.  Dig.  S 

Appeal  from  Superior  Conrt,  Beanf ort  Coun- 
ty; Geo.  W.  Ward,  Judge. 

Action  of  trespass  on  real  estate  by  J.  N. 
Yeates  against  R.  F.  Forrest  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 


•for  otiwr  eases  see  same  loplo  and  section  NUMBSR  In  Dec.  A  Am.  Diss.  1907  to  date,  Sk  Reporter  Indexee 
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Issues  tendered  by  defendant:  "(1)  Is  the 
plaintiff  the  owner  and  in  possession  of  the 

land  in  controversy?     Answer:  .     (2) 

Has  defendant  entered  and  trespassed  there- 
on as  alleged?    Answer:   .    (3)  If  so, 

what  damage  has  plaintiff  sustained  thereby? 
Answer:  ." 

Issues  submitted  by  the  court:  **(1)  Is  the 
plaintiff  the  owner  in  fee  and  entitled  to  the 
possession  of  the  land  located  on  the  plat  be- 
tween the  redi  and  green i  lines?  Answer: 
Yes.  (2)  Did  defendant  enter  on  said  land  and 
cut  timber  and  carry  off  as  alleged?  Answer: 
Yes.  (3)  What  are  plaintiff^s  damages  there- 
for?   Answer:  $21.21." 

From  the  judgment  rendered,  the  defend- 
ant appealed. 

The  following  Is  the  plat  referred  to: 


Small,  MacLean  &  McMullan,  for  appellant 
Ward  ft  Grimes,  for  appellee. 

PER  CURIAM.  Strictly  speaking,  the  Is- 
sues tendered  by  defendant  were  the  correct 
issues  arising  upon  the  pleadings  in  this  case 
but  we  are  unable  to  discover  that  any  harm 
came  to  defendant  because  the  first  issue,  as 
formulated  by  him,  was  not  submitted.  The 
defendant  tendered  certain  prayers  for  in- 
struction, and  those  of  them  given  by  the 
court  made  the  case  turn  solely  upon  the  loca- 
tion of  the  Dowty  or  Gurganus  line,  and  rec- 
ognize the  fact  that  the  plaintiff's  land  is  on 
one  side,  and  defendant's  land  on  the  other 
side  of  that  line.  No  point  is  made  that  there 
is  no  evidence  of  trespass  by  defendant  on 
plaintilTs  side  of  the  line  as  located  by  the 


SrvHrne  CuTLK.eL'5  eoit 
Ano  ts  A  COR.OF Dowry 


1  The  red  line   Is  indicated  on  the  plat  by  a   heavy  line  running  from  A  to  B.    The  green  is 
also  indicated  on  the  plat  by  a  heavy  line    running  from  C  to  D. 
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Jury;  the  evideDce  as  to  that  being  plenary. 
The  matter  in  controversy  was  brought  down 
to  the  location  of  the  Dowty  and  Gurganus 
line,  and  the  Jury  so  instructed.  This  was 
submitted  to  the  Jury  fairly  and  clearly,  and 
we  find  no  merit  in  the  exceptions  to  the 
evidence  or  the  charge. 
Affirmed. 


(1S2  N.  0.  94) 

JONES  Y.  CITY  OP  NEW  BERN. 

(Supreme  Ck>urt  of  North  Carolina.    March  2, 

1910.) 

L  MimiciPAii  CoBPOBATioiTS  (S  907*)  —In- 
debtedness—Submission TO  VOTEBS. 

A  constitutional  provision  that  a  mnnicipal 
corporation  cannot  contract  a  debt  for  other 
than  necessary  expenses,  except  by  legislative 
sanction,  ratified  by  a  majority  of  the  qualified 
voters,  does  not  apply,  in  so  far  as  respects  the 
majority  necessary,  where  the  debt  to  be  con- 
tracted is  for  a  necessary  expense,  and  a  mu* 
nidpality  is  subject  to  control  of  the  General 
Assembly  as  to  necessary  expenses,  and  the  New 
Bern  charter  (Priv.  Laws  1899.  c.  82),  as  amend- 
ed by  Priv.  Laws  1907,  c.  6i,  providing  that 
before  any  bonds  are  issued  for  certain  speci- 
fied necessary  expenses  the  question  shall  be 
submitted  to  a  vote  of  the  qualified  voters  of 
the  city,  and  the  majority  of  toe  votes  cast  shall 
be  in  favor  of  such  issue,  is  not  unconstitu- 
tional. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Cent.  Dig.  S  1895;  Dec.  Dig.  i 
907.»j 

2.  MUNICIPAI.  CORPOBATIONS  (§  861*)— POWEB 
TO  INCUB  INDEBTEDNESS  —  NECESSABT  EX- 
PENSES. 

The  cost  of  maintainiu^,  repairing,  and  pav- 
inf:  the  public  streets  of  a  city  is  a  necessary  ex- 
pense in  respect  to  the  municipality's  power  to 
incur  indebtedness. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1821;  Dec.  Dig.  { 
861.*] 

8.  Municipal  Cobpobations  (i  919*)- Bonds 
— Validity- Pbovision  fob  Sinking  Fund. 
Failure  of  a  municipality  to  provide  a  sink- 
ing fund  for  payment  ot  principal,  or  a  special 
tax  for  payment  of  interest,  does  not  affect  the 
legality  of  city  bonds. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1926;  Dec.  Dig.  j 
919.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; R.  B.  Peebles,  Judge. 

Action  by  D.  S.  Jones  against  the  City 
of  New  Bern.  Judgment  of  dismissal  on  sus- 
taining a  demurrer  to  the  complaint  as  fail- 
ing to  state  a  cause  of  action,  and  plaintifT 
appeals.    Affirmed. 

R.  A.  Nunn,  for  appellant  W.  D.  Mc- 
Iver,  for  appellee. 

BROWN,  J.  There  are  three  objections 
made  to  the  validity  of  the  bond  issue  au- 
thorized by  the  ordinance  of  the  board  of 
aldermen  of  the  defendant  city:  (1)  That  the 
ordinance  was  not  ratified  by  a  majority  of 


the  qualified  voters,  but  only  by  a  majority 
of  the  votes  cast  at  the  election.  (2)  That 
there  is  no  provision  made  for  payment  of 
principal  or  Interest  (3)  That  no  notice  of 
the  election  was  given  as  required  by  law. 

It  appears  from  the  complaint  and  the  or- 
dinance which  Is  made  a  part  thereof  that 
the  bonds  are  to  be  issued  for  street  improve- 
ments and  paving  purposes  in  pursuance  and 
by  authority  of  defendant's  charter.  Priv. 
Laws  1899,  c.  82,  and  the  amendments  there- 
to; Priv.  Laws  1907,  c.  61.  The  charter 
contains  this  provision:  "Provided,  that  be- 
fore any  bonds  are  issued  as  herein  pro- 
vided, the  question  shall  be  submitted  to  a 
vote  of  the  qualified  voters  of  the  city,  and 
a  majority  of  the  votes  cast  at  such  elec- 
tion shall  be  in  favor  of  the  issuing  of  said 
bonds."  It  may  be  considered  settled  in  this 
state  that  no  city  or  other  municipal  corpo- 
ration can  contract  a  debt  for  other  than  nec- 
essary expenses  except  by  legislative  sanction 
ratified  by  a  majority  of  the  qualified  voters. 
But  when  the  debt  to  be  contracted  is  for 
a  necessary  expense,  the  restrictive  provision 
of  the  Constitution  as  to  a  majority  of  the 
qualified  voters  does  not  apply.  It  has  like- 
wise been  held  that  the  cost  of  maintaining, 
repairing,  and  paving  the  public  streets  is  a 
necessary  expense.  Commissioners  v.  Webb, 
148  N.  C.  122,  61  S.  B.  670.  Nevertheless  a 
municipality,  such  as  a  city,  town,  or  county, 
is  subject  to  the  control  of  the  General  As- 
sembly even  in  respect  to  necessary  expenses. 
Const  art.  8,  S  4;  Burgln  v.  Smith,  151  N. 
C.  566,  66  S.  E.  607.  It  is  therefore  held  that 
the  directions  of  the  Legislature  must  be 
followed  and  the  provisions  of  the  statute 
complied  with  before  the  municipality  may 
lawfully  issue  bonds  for  even  necessary  ex-) 
penses.  Commissioners  v.  Webb,  supra,  and 
cases  cited. 

In  respect  to  the  bond  issue  under  oonsid- 
oration,  the  General  Assembly  has  seen  fit 
to  require  ratification  by  a  majority  of  the, 
votes  cast  at  the  election.    The  debt  to  be; 
incurred  being  for  a  necessary  expense  for 
a  city  of  the  size  and  character  of  New  Bern, , 
the   legislative   requirement   is   met   by   no 
constitutional  obstacle. 

The  second  objection  cannot  be  sustained. 
The  alleged  failure  to  provide  a  sinking  fund 
for  payment  of  principal  or  a  special  tax  for 
payment  of  interest  does  not  affect  the  legal- 
ity of  the  bonds,  but  only  the  means  and 
method  of  payment  Commissioners  v.  Mac- 
Donald,  148  N.  C.  126-128,  61  S.  B.  643. 

The  third  objection  is  equally  untenable, 
as  Exhibit  A  is  made  a  part  of  the  complaint, 
and  to  us  It  appears  to  give  full  and  com- 
plete notice  of  the  election.  Tyson  v.  Salis- 
bury, 151  N.  C.  469,  66  S.  E.  532. 

The  Judgment  of  the  superior  court  is  af- 
firmed. 


•For  other  gmos  mo  same  topio  and  ■action  NUMBER  in  Doo.  A  Am.  Dlgi.  1907  to  date.  A  Reporter  Indexei 
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PARK  ▼.  McCAULEY  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  15, 1910.) 

(Syllabus  by  the  Court,) 

1.  Execution  (S  111*)— Lien— Pbopertt  Sub- 

JECl. 

A  writ  of  fieri  facias^  in  the  bands  of  an 
officer  for  execution,  is  a  lien  upon  a  legacy  ^v- 
en  to  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  I  111.*] 

2.  Execution  (S  388*)  —  E^nfobcehent  of 
Lien. 

A  suggestion  and  summons  to  answer  it, 
under  sections  10  and  11,  c.  141,  Code  1906,  do 
not  create  a  lien^  but  are  only  means  of  en- 
forcing an  execution  lien  already  existing. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  S  388.*] 

3.  Execution  (§  111*)— Payment  of  Debt  to 
Execution  Debtor— Liability  to  Execu- 
tion Creditor. 

One  paying  an  execution  debtor  a  debt,  with 
notice  of  an  execution  against  him«  is  liable 
therefor  to  the  execution  creditor. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  {  111.*] 

4.  Justices  of  the  Peace  (§  135*)— Execu- 
tion—Lien. 

An  execution  issued  by  a  justice  has  the 
same  effect  as  a  lien  as  one  issued  upon  a  judg- 
ment of  a  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  434 ;  Dec.  Dig.  §  135.*] 

Appeal  from  Circuit  Court,  Hardy  County. 

Bill  by  I.  L.  Park,  who  sues  for  the  use  of 
0.  D.  Bouman,  against  G.  W.  McCauley,  ex- 
ecutor, and  others.  Decree  for  defendants,  and 
plaintiff  appeals.    Reversed  and  remanded. 

BenJ.  Dailey  and  M.  W.  Gamble,  for  ap- 
pellant H.  B.  Gilkeson  and  G.  W.  Mc- 
Cauley, for  appellees. 

BRANNON,  J.  C.  D.  Bouman  recover- 
ed a  Judgment  for  money  before  a  Justice 
against  John  B.  Russell.  Annie  R.  Russell 
died  having  made  a  will  bequeathing  her 
property  to  John  B.  Russell.  Her  property 
consisted  of  personalty.  Bouman  had  an  ex- 
ecution Issued  from  the  Justice  on  his  Judg- 
ment and  placed  in  the  hands  of  a  constable. 
The  execution  was  docketed  in  the  execution 
lien  book  in  the  county  clerk's  office  under 
section  2,  c.  141,  Code  1906.  Q.  W.  McCauley 
qualified  as  executor  of  Annie  R.  Russell. 
He  had  actual  notice  of  the  execution,  and 
actual  notice  of  such  recordation,  and  that 
Bouman  claimed  from  it  a  lien  on  the  legacy 
in  McCauley's  hands  as  executor.  (I  state 
the  fact  of  recordation,  though  it  does  not 
seem  to  me  that  recordation  is  notice  to  one 
paying,  but  only  to  a  purchaser.)  Several 
months  after  the  recordation  and  notice  of 
the  execution,  McCauley,  denying  that  the 
execution  bound  the  money  in  his  hands 
going  to  John  B.  Russell  under  said  will, 
paid  the  money  under  it  to  John  B.  Russell. 
Then  I.  L.  Park,  the  constable  having  the  ex- 


ecution, and  Bouman  brought  a  chancery 
suit  against  McCauley  as  executor  to  enforce 
the  lien  of  his  execution  against  any  money 
in  the  executor's  hands  going  to  Russell,  if 
any  yet  was  in  his  hands,  and  if  not  to  com- 
pel the  executor  to  pay  the  debt  out  of  what 
money  he  had  paid  Russell  after  notice  of  the 
execution.  The  answer  of  McCauley  admit- 
ted the  facts  alleged  in  the  bill,  and  admit- 
ted notice  of  the  execution  before  he  paid 
the  money  to  Russell,  but  denied  that  the 
execution  was  a  lien  on  the  legacy,  or  that 
he  was  liable  for  money  which  he  had  paid 
Russell.  The  decree  absolved  McCauley 
from  liability  for  money  so  paid  Russell,  but 
decreed  to  him  against  McCauley  a  small 
sum  yet  in  his  hands,  wholly  insufficient  to 
pay  the  execution.  Park  appeals  for  use  of 
Bouman. 

It  is  insisted  by  counsel  that  the  execution 
is  no  lien  on  the  legacy,  because  it  is  in  the 
hands  of  the  executor,  and  thus  in  custodia 
legls.  It  seems  to  us  unreasonable  to  say 
that  under  the  sweeping  broad  language  of 
Code  1906,  c.  141,  |  2,  an  execution  is  not  a 
lien  on  money  going  to  a  legatee.  The  sec- 
tion says  that  the  execution  shall  be  a  lien 
"upon  all  the  personal  estate  of  which  the 
judgment  debtor  is  possessed,  or  to  which 
he  is  entitled,  although  not  levied  on  nor  ca- 
pable of  being  levied  on."  Is  not  a  legacy 
"personal  estate  to  which  he  is  entitled'*? 
The  legatee  has  it  not  in  possession,  but  is 
entitled  to  it.  What  is  the  object  of  this  pro- 
vision? To  give  a  lien  on  all  personalty  in 
possession,  or  to  which  the  debtor  is  entitled, 
though  not  capable  of  being  levied,  as  a  chose 
in  action.  A  legacy  cannot  be  levied,  but  it 
is  property,  known  in  law  as  a  chose  in  ac- 
tion. If  the  execution  is  no  lien,  then  the 
creditor  is  without  remedy.  To  think  that  a 
large  legacy  is  not  amenable  to  creditors. 
What  other  means  has  the  creditor  for  en- 
forcement of  his  debt?  Look  at  the  need  to 
be  answered,  the  object.  This  lien  searches 
for  and  finds  all  personalty.  It  may  be  a 
legacy,  in  the  hands  of  a  receiver.  Even  If 
in  custodia  legls,  though  not  otherwise  to  be 
enforced,  it  may  get  the  creditor  his  money 
by  application  to  the  court  in  whose  custody 
the  fund  is.  A  lien  can  be  created  on  a  fund 
in  the  hands  of  a  court  by  execution.  You 
have  to  go  to  the  court  for  payment ;  but  you 
have  a  lien.  There  are  no  exceptions  to  this- 
lien  save  those  in  the  section  specified.  I 
will  not  reiterate  the  cases  construing  this 
section  given  in  so  many  decisions.  The 
language  is  its  own  construer.  Iluling  v. 
Cabell,  9  W.  Va.  522,  27  Am.  Rep.  562 ;  Wiant 
V.  Hays,  88  W.  Va.  681,  18  S.  E.  807,  23  L. 
It  A.  82;  Puryear  v.  Taylor,  12  Grat  (Va.> 
401 ;  Charron  v.  Boswell,  18  Grat  (Va.)  216. 
In  Swann  v.  Summers,  19  W.  Va.  125,  thip 
court  said  that  a  legacy  could  not  be  sud- 
jected  by  garnishment  of  the  executor,  he  not 
owing  a  debt;    but  said,   "this  fieri   facias 
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dearly  gires  hSm  a  Hen  on  this  legacy.** 
There  it  Is  held  that  suit  may  be  maintained 
in  equity  by  the  motion  of  the  officer  or  any 
one  interested  to  enforce  the  Hen.  A  pointed 
case  to  show  that  a  fieri  facias  is  a  lien 
on  a  legacy  enforceable  in  equity.  It  m&y 
even  be  attached  so  as  to  create  a  lien. 
Vance  v.  McLaughlin,  8  Grat.  (Va.)  289; 
Sandidge  v.  Graves,  1  Pat  &  H.  (Va.)  101. 
Then,  why  not  subject  to  lien  by  execution? 
The  Ck>de  makes  any  one  liable  for  the  lien 
paying  to  the  execution  debtor  with  notice 
of  the  lien.  It  Is  useless  to  refer  to  Brewer 
V.  Hutton,  45  W.  Va.  107.  30  S.  B.  81,  72  Am. 
St  Rep.  804,  saying  that  property  in  custody 
of  the  law  is  not  attachable,  and  that  neither 
the  administrator  nor  a  debtor  of  the  estate 
can  be  garnished.  Of  course  not,  as  that 
would  give  one  creditor  of  a  dead  man  pref- 
erence over  others,  and  hinder  the  settlement 
of  the  estate.  When  one  dies  his  assets  are 
for  payment  of  all  debts,  and  one  creditor 
cannot  by  garnishing  a  debtor  of  the  dece- 
dent get  it  out  of  lawful  administration  for 
all.  That  was  an  attachment  of  a  debt  going 
to  an  estate.  This  is  a  lien  on  a  legacy  pay- 
able after  payment  of  debts.  Different  caBes. 
It  Is  argued  that  McOauley,  having  paid 
Russell  before  the  chancery  suit  began,  is 
not  liable.  This  was  held  by  the  circuit 
court,  as  this  Is  given  by  the  decree  as  a  rea- 
son for  absolving  McOauley  from  liability. 
The  suit  created  no  lien.  Without  an  ante- 
cedent independent  lien,  the  suit  would  have 
no  ground  on  which  to  rest  It  is  a  suit  only 
to  enforce  the  pre-existing  lien  of  the  fl.  fa. 
Counsel  seek  to  support  that  holding  by  say- 
ing that  section  11  of  chapter  141,  touching 
suggestions  to  enforce  execution  liens  against 
persons  owing  the  debtor,  provides  that,  If 
such  person  is  liable  at  the  time  of  service  on 
him  of  the  summons  to  answer  the  sugges- 
tion, he  shall  be  required  to  pay.  Counsel 
say  that  this  position  is  sustained  by  the  fact 
that  section  11  as  in  Acts  1872-73,  e.  218, 
was  changed  by  chapter  127,  Acts  1882,  to 
what  it  now  is  in  the  Code  of  1906 ;  whereas, 
before  it  read,  *'If  it  appear  on  such  exami- 
nation that  there  is  any  such  liability  on 
him,  the  court  may  order  him  to  pay  any 
debts  or  deliver  any  estate  for  which  there  is 
such  liability,"  it  now  reads,  under  the  act 
of  1882,  "If  it  appear  on  such  examination 
or  answer,  that  there  is  any '  such  liability 
on  him  at  the  time  of  the  service  of  the 
summons  or  at  any  time  thereafter  and  be- 
fore the  time  of  answering  or  the  return  day 
of  the  execution,  whichever  comes  first,  the 
court  may  order  him  to  pay."  This  theory  is 
answered  by  the  consideration  that  neither 
the  suggestion  nor  the  summons  upon  it 
creates  or  starts  any  lien.  They  are  only  a 
means  of  enforcing  the  antecedent  lien  of 
the  execution.  I  think  the  act  of  1882  made 
no  change  on  this  point.  Given  an  execution 
lien,  and  notice  of  it  by  a  person  owing  the 
debtor,  that  person  cannot  pay  the  money  to 
the  debtor,  and  upon  a  suggestion  answer 


that  he  had  discharged  hims^  trow  liability 
by  such  payment,  saying  that  the  money  had 
been  paid  when  the  summons  to  answer  the 
suggestion  was  served.  Neither  statute 
would  allow  this.  If  so,  what  is  the  worth  of 
section  2  declaring  the  lien?  What  the  force 
of  its  provision  that  he  cannot  pay  the  judg- 
ment debtor,  if  he  have  notice  of  the  lien? 
Shall  we  give  section  11  a  meaning  to  enable 
the  stakeholder  to  do  what  section  2  says  he 
shall  not  do?  Both  sections  in  the  same 
chapter.  If  the  stakeholder  have  notice  be- 
fore service  of  the  summons,  he  is,  at  the 
date  of  service,  liable  under  section  11  at  the 
date  of  service  of  the  summons  upon  the  sug- 
gestion, in  the  words  of  the  statute.  If  he 
pay  before  notice,  then  he  would  not  be  liable 
at  such  service.  Section  11  makes  the  stake- 
holder liable  if  when  served  he  is  liable,  and 
he  is  still  liable  if  he  has  made  payment  with 
notice.  The  suggestion  does  not  destroy  the 
prior  lien,  but,  on  the  contrary,  has  for  its 
purpose  the  enforcement  of  it  The  construc- 
tion contended  for  would  make  the  sugges- 
tion and  the  summons  to  answer  it  instru- 
ments to  destroy  it  Section  11  does  not 
make  the  suggestion  prejudice  a  prior  lien, 
but  enforces  it  Indeed,  if  the  stakeholder 
has  no  prior  no'tice,  the  summons  upon  the 
suggestion  would  operate  as  notice  and  pre- 
vent afterpayment  to  the  judgment  debtor. 
I  have  said  that  the  suggestion  is  not  the 
parent  of  the  Uen,  but  only  a  garnishment 
process  to  enforce  the  execution  lien.  This 
is  held  in  Trevillian  v.  Guerrant,  81  Grat. 
(Va.)  525w  The  court  said:  "The  remedies 
afforded  by  the  other  sections  of  same  chap- 
ter (188)  were  designed  simply  to  enforce 
this  Hen  of  the  execution.  The  lien  Itself  is 
as  complete  and  perfect  without  them  as 
with  them."  In  Oharron  v.  Boswell,  18  Grat. 
(Va.)  225,  Judge  Moncure  said:  "These  pro- 
ceedings do  not  give  a  lien,  general  or  spe- 
cific. They  are  merely  a  means  provide  by 
law  for  the  enforcement  of  a  legal  lien  which 
already  exists."  There  can  be  no  suggestion 
without  execution  lien.  The  very  language 
of  section  10,  c.  141,  shows  there  is  no  basis 
for  it  without  such  lien,  as  it  reads :  "On  a 
suggestion  by  a  judgment  creditor  that  by 
reason  of  the  lien  of  his  writ  of  fieri  facias 
there  is  a  liability  on  any  person."  We  so 
held  in  McKay  v.  McKay,  83  W.  Va.  726,  11 
S.  C  213. 

Another  theory  of  counsel  is  that,  whilst 
an  execution  from  a  circuit  court  may  have 
the  force  above  assigned,  one  from  a  justice 
has  not  such  force.  There  comes,  what  to 
my  mind  seems  strong  in  repulse  of  that 
theory,  the  argument  that  we  ought  not  give 
statutes  in  the  same  code  act,  made  for 
remedy  and  enforcement  of  vital  rights,  & 
construction  discriminative  between  suitors 
similarly  situated.  The  law  allows  a  suitor 
to  go  either  into  a  circuit  or  justice's  court 
One  suitor  on  a  promissory  note  goes  into 
the  circuit  court,  and  his  execution  has  the 
wide  lien  given  by  Code  190(5,  c.  141,  8  2.    It 
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Is  a  lien  on  choses  in  action  not  liable  like 
chattels ;  on  a  legacy ;  on  all  personalty.  An- 
other suitor,  on  a  similar  note,  goes  into  a 
Justice's  court;  but  his  execution  gives  him  a 
much  narrower  relief.  He  has  right  to  levy 
^n  chattels  or  money,  but  his  execution  is  no 
lien  on  property  not  physical  and  leviable. 
Such  is  the  contention.  We  cannot  sustain 
It,  and  thus  produce  such  partiality  in  the 
Law,  such  inefficiency  of  remedy,  between 
suitors  alike  circumstanced.  It  is  said  that 
the  chapter  controlling  Justice*s  court  is  here 
to  control  as  the  only  law;  but  we  think 
this  is  not  infallibly  so.  In  some  instances 
we  must  read  it  along  with  other  parts  of 
the  Code  in  matters  in  pari  materia,  as  we 
did  in  Uvesay  v.  Dunn,  33  W.  Va.  453,  10  S. 
E.  808,  holding  the  same  statute  of  limita- 
tions applicable  to  Judgments  of  both  circuit 
and  justice's  courts.  Both  that  and  chapter 
141  relate  to  the  lien  of  an  execution.  Let  us 
look  at  the  provisions  about  this  matter. 
Section  135,  c.  50,  Code  1906,  in  the  Justices' 
chapter,  makes  an  execution  from  a  Justice 
"command  the  person  to  whom  it  Is  directed 
to  collect  the  amount  due  out  of  the  personal 
property  ot  the  judgment  debtor."  This  is 
broad.  Section  139  makes  it  a  lien  on  the 
"personal  property  of  the  'judgment  debtor 
liable  to  be  seized  under  it."  •  This,  taken 
alone,  imports  only  tangible,  leviable  chat- 
tels. Going  to  chapter  141,  {  2,  we  find  it 
saying  ''every  writ  of  fieri  facias*'  shall  be  a 
lien  on  the  debtors'  personal  estate,  whether 
leviable  or  not  No  good  reason — none  but 
the  most  technical^ — demands  that  we  ex- 
clude a  justice's  execution  from  the  compre- 
hensive expression  "every  writ";  but,  as 
suggested  above,  harmony  between  remedial 
sections  in  the  same  Code,  on  the  same  mat- 
ter, equality  between  suitors  similarly  sit- 
uated, forbid  it.  Another  clause  says  that 
when  the  execution  is  docketed  it  shall  be 
an  ilbiding  lien  from  the  time  it  is  delivered 
to  the  "sheriff  or  other  oflScer."  What  other 
officer?  Why  not  say  a  constable  holding  an 
execution  from  a  justice?  Why  not?  It 
seems  to  me  that  section  6  of  chapter  141 
gives  strong  evidence  to  show  that  a  jus- 
tice's execution  has  the  width  of  lien  given 
by  section  2.  Section  4  allows  interrogatories 
to  be  put  to  the  debtor  before  a  commissioner 
to  find  what  estate  the  lien  covers.  Section 
6  requires  the  commissioner  to  return  pa- 
pers "to  the  court  in  which  the  Judgment  is 
or  if  the  judgment  be  of  a  justice,  to  the  cir- 
cuit court."  It  is  suggested  that  section  118, 
c.  50,  Code  1906,  provides  for  filing  in  the 
circuit  court  office  a  transcript  of  the  Judg- 
ment from  the  Justice's  docket,  and  execu- 
tion may  be  issued  thereon  with  like  effect 
as  upon  a  Judgment  in  the  circuit  court 
From  this  we  are  to  say  that  the  only  way 
by  which  execution  on  a  justice's  judgment 
can  be  issued  to  have  the  same  effect  as  a 
lien  as  an  execution  on  a  circuit  court  judg- 


ment is  by  filing  such  transcript  in  the  clerk's 
office.  That  provision  had  no  such  office. 
Perhaps  the  owner  of  the  judgment  might 
prefer  to  have  a  sheriff  collect  over  a  con- 
stable, or  have  it  of  more  permanent  or  more 
Accessible  record,  or  have  a  suggestion,  or 
send  execution  to  another  county.  For  these 
reasons,  perhaps  others,  this  provision  was 
made.  We  hold  that  a  justice's  execution 
has  the  same  force  as  a  lien  as  one  on  a  cir- 
cuit court  judgment 

We  reverse  the  decree  and  remand  the  case 
to  the  circuit  court,  with  direction  to  enter 
a  decree  for  the  plaintiff  against  McCauley 
for  proper  amount  and  costs. 


(67  w.  Vo.  110) 
CITY  OP  ST.  MARYS  et  al.  y.  WOODS. 

-Judge,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  15,  1910.) 

(Sylldhu9  "by  the  Court.) 

1.  Municipal  Corporations  (§  46*)— Chab- 
TEB— Amendment— JuRisnicnoN  of  Circuit 
Court. 

A  circuit  court  has  no  jurisdiction  or  power 
to  amend  the  charter  of  a  city  or  town  granted 
by  special  act  of  the  Legislature. 

[E>d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  12&-125;  Dec  Dig. 
|46.»1 

2.  Municipal  Corporations  (S  46*)— Amend- 
ment OF  Charter  —  Jurisdiction  of  Cib- 
cuit  Court. 

When  a  charter  has  once  been  granted  to  a 
city  or  town  by  special  act  of  the  Ijegislature, 
though  the  population  of  such  city  or  town  aft- 
erwards  decrease  below  2,000,  this  does  not  put 
it  under  the  power  of  the  circuit  court  to  amend 
its  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i§  123-125;  Dec.  Dig. 
%  46.*] 

3.  Prohibition  (8  5*)  — When  Lies  — Court 
Acting  Beyond  Its  Jurisdiction. 

A  circuit  court,  in  a  proceeding  to  amend 
a  town  or  city  charter,  acts  in  a  quasi  judicial 
character,  and,  if  it  has  no  proper  jurisdiction 
or  power  to  act  in  the  particular  case  on  the 
subject-matter  before  it,  a  writ  of  prohibition  lies 
against  the  court 

[Ed.  Note.— For  other  cases,  see  Prohibition. 
Cent.  Dig.  §§  20-30;   Dec.  Dig.  %  5.*] 

4.  Prohibition  (S  15»)— Writ  of— Who  Mat 
Maintain. 

A  city,  or  persons  who  are  residents  and 
taxpayers  in  it,  have  such  interest  as  will  enable 
them  to  maintain  a  writ  of  prohibition  against 
a  circuit  court  which  is  proceeding  to  amend 
the  charter  of  such  city  without  joiisdiction 
to  do  so  in  the  particular  case. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  §§  57-60 ;   Dec.  Dig.  %  15.*] 

5.  Prohibition  (§  17*)— Writ  op— Procedure. 

WTien  a  proceeding  to  be  prohibited  by 
writ  of  prohibition  shows  on  the  face  of  its 
record  want  of  jurisdiction,  no  demand  uj)on  the 
court  to  cease  the  proceeding  is  necessary  be- 
fore asking  the  writ. 

[Ed.  Note.— For  other  cases,  see  Prohibition^ 
Cent  Dig.  §  66;    Dec.  Dig.  §  17.*] 
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Application  by  the  City  of  St  Marys  and 
•thers  for  a  writ  of  prohibition  to  Homer 
B.  Woods,  Judge,  and  others.    Writ  granted. 

Clyde  B.  Johnson  and  G.  D.  Smith,  for  pe- 
titioners. William  Beard,  Ross  Wells,  H.  P. 
Locke,  and  F.  H.  McGregor,  for  respondents. 

BRANNON,  J.  By  chapter  147,  Acts  1901, 
the  Legislature  enacted  a  charter  for  the 
city  of  St  Marys.  In  April,  1909,  R.  W. 
Douglass  and  four  other  freeholders  of  that 
city  presented  to  the  circuit  court  of  Pleas- 
ants county  their  petition  asking  that  court 
to  alter,  change,  and  amend  the  said  char- 
ter in  certain  respects  set  forth  in  the  peti- 
tion, which  petition  the  court  received,  and 
directed  publication  of  the  object  of  the  pe- 
tition as  directed  by  section  1896,  Code  1906. 
In  May,  1909,  the  city  of  St  Marys.  John 
Schanwecker,  and  four  others,  presented  to 
this  court  a  petition  praying  for  a  writ  of 
prohibition  against  the  circuit  court  of  Pleas- 
ants county  and  the  persons  prosecuting  said 
petition  for  amendment  of  the  city  charter, 
to  prohibit  the  further  entertainment  and 
prosecution  of  said  petition. 

The  most  material  question  of  the  case 
to:  Has  a  circuit  court  any  power  or  Juris- 
diction to  amend  and  alter  the  charter  of  a 
dty  or  town,  whose  charter  comes  by  spe- 
cial act  of  the  Legislature?  If  not,  if  it  can- 
not act  upon  the  subject  it  is  without  Ju- 
risdiction. If  we  find  that  under  no  circum- 
stances can  a  circuit  court  amend  such  a 
charter  under  the  power  of  amendment  giv- 
en by  section  1895,  Code  1906,  then  we 
would  consider  it  a  total  want  of  Jurisdic- 
tion, and  for  that  reason  prohibition  would 
lie ;  but  if  we  say  that  because  that  statute 
confers  a  Jurisdiction  to  begin  to  consider 
and  hear  and  determine,  and  thus  it  has  Ju- 
risdiction to  act  but  still  cannot  properly 
alter  a  special  charter,  then  its  exercise  would 
be  an  abuse  or  usurpation  of  power.  In  ei- 
ther case  prohibition  would  lie  under  sec- 
tion 3599,  CJode  1906,  giving  the  writ  where 
there  is  total  want  of  Jurisdiction  of  the 
subject-matter,  or  where  there  is  Jurisdic- 
tion, but  the  court  exceeds  its  legitimate  pow- 
ers. Powhatan  Coal  Co.  v.  Rltz,  60  W.  Va. 
395,  5  fl.  B.  257,  9  L.  R.  A.  (N.  S.)  1225 ;  N. 
4  W.  Co.  T.  Pinnacle  Coal  Co.,  44  W.  Va.  574, 
30  S.  B.  196,  41  L.  R.  A.  414.  Const  art 
6,  §  39  (Code  1906,  p.  Ixli),  says  the  ''Leg- 
islature  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases: 
•  ♦  ♦  Incorporating  cities,  towns  or  vil- 
lages, or  amending  the  charter  of  any  city, 
town  or  village,  containing  a  population  of 
less  than  two  thousand.  ♦  ♦  ♦  The  Leg- 
islature shall  provide  by  general  laws  for 
the  foregoing  and  all  other  cases  for  which 
provision  can  be  so  made."  The  Constitu- 
tion thus  divides  municipalities  Into  two 
classes,  those  of  2,000  and  those  of  less  popu- 
lation. It  prohibits  the  Legislature  from  in- 
corporating   or   amending   the    charters   of 
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towns  of  less  than  2,000;  but,  as  to  those 
of  that  population,  it  reserves  such  power  to 
the  L^slature.  Does  the  Constitution  mean 
that  the  Legislature  cannot  authorize  a  court 
to  grant  or  change  a  charter  of  a  town  over 
2,000  in  population?  It  would  seem  so,  be- 
cause It  concedes  power  to  the  Legislature 
to  act  in  such  case,  and  not  that  only,  it 
gives  the  Legislature  power  to  provide  means 
for  chartering  or  amending  the  charter  of 
towns  of  less  than  2,000  x>opula^on,  but 
grants  it  no  power  to  make  regulation  in 
any  other  case ;  In  other  words,  it  limits  the 
power  to  provide  other  process  than  special 
act  to  towns  of  less'  than  2,000  people.  The 
incorporation  of  towns  is  a  legislative  func- 
tion. The  whole  power  is  in  the  Legislature, 
except  as  the  Constitution  limits.  Our  Con- 
stitution reserves  to  the  Legislature  a  part 
of  this  power,  and  tells  It  to  confer  the  oth- 
er part  on  some  other  tribunal;  hut  it  can 
delegate  or  confer  this  function  no  further 
than  so  far  as  it  is  allowed  to  delegate,  that 
is,  as  to  towns  of  less  than  2,000  people.  We 
must,  therefore,  construe  the  sections  of  chap- 
ter 47  of  the  Code  giving  circuit  courts  pow- 
er to  amend  charters  as  Intended  to  apply 
only  to  towns  of  less  than  2,000  population 
Incorporated  by  courts,  as  otherwise  those 
sections  would  be  contrary  to  the  Constitu- 
tion. Our  construction  must  if  possible, 
harmonize  it  with  the  Constitution. 

But  take  those  provisions  for  amendment 
of  themselves,  without  reference  to  the  Con- 
stitution. Bo  they  allow  a  circuit  court  to 
alter  a  charter  given  by  special  act? 

As  stated  in  South  Morgantown  v.  Morgan- 
town,  49  W.  Va.  729,  40  S.  B.  15,  the  Incor- 
poration of  towns  is  purely  a  legislative  func^ 
tion,  unless  the  Constitution  limits  or  other- 
wise provides.  The  Legislature  makes  or  Al- 
ters or  abolishes  their  charters,  unless  the 
Constitution  otherwise  says.  Section  47a,  c. 
47,  Code  1906,  says  that,  when  it  shall  be 
desirable  to  amend  the  charter  of  "any"  city, 
town,  or  village  of  less  than  2,000,  applica- 
tion may  be  made  to  a  circuit  court.  The 
word  ''any"  is  comprehensive;  but  reading 
chapter  47  we  cannot  see  that  it  intends  sucb 
a  power  as  to  special  charters,  when  we  re- 
flect on  certain  considerations.  A  town  is 
Incorporated  by  a  special  act  giving  it  pow- 
ers deemed  proper  by  the  Legislature.  We 
can  hardly  think  that  it  was  the  desire  of  the 
Legislature  in  conferring  powers  of  amend- 
ment upon  courts  to  give  them  right  to  take 
away  Important  powers  or  enlarge  them,  aft- 
er the  Legislature  bad  once  pnssed  on  those 
matters.  To  give  courts  such  power  would 
give  them  right  to  vitally  change  the  legis- 
lative will,  to  repeal  In  material  respects  the 
act  of  the  Legislature.  The  municipal  right 
as  a  corporation  is  vested  in  it  for  the  ben- 
efit of  its  people,  and  not  to  be  derogated 
from  by  any  power  other  than  that  confer- 
ring it  We  cannot  think  that  the  town  or 
Its  people  can  otherwise  lose  their  rights 
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We  can  apply  this  amending  power  to  other 
towns  than  those  incorporated  by  special 
act.  This  chapter  allows  courts  to  Incorpo- 
rate towns  of  less  population  than  2,000,  and 
to  those  we  can  apply  this  amendatory  pow- 
er. The  very  fact  that  the  Code  section  al- 
lowing amendment  by  courts  limits  the  i)ow- 
er  to  towns  of  less  population  than  2,000 
imports  that  it  has  reference  only  to  such 
towns  incorporated  by  courts,  because  we 
cannot  say  that  the  Legislature  foresaw  that 
some  towns  of  special  charter  would  decrease 
in  population  below  2,000,  as  in  this  instance, 
and  thus  fall  under  the  amending  section. 
Only  towns  of  less  population  could  either 
be  incorporated  or  their  charters  be  amend- 
ed by  courts,  and  those  only  were  in  the  mind 
of  the  Legislature  when  making  the  amend- 
atory section.  It  was  intended  only  for  small 
municipalities  chartered  by  courts.  Impor- 
tant rights  vested  by  legislative  acts  could 
thus  be  abrogated,  which  the  lawmaking  body 
thought  requisite.  For  instance,  take  the 
dty  of  St.  Marys.  Section  28  of  its  charter 
act  of  1901  gave  it  absolute  right  to  grant 
or  refuse  liquor  license.  Section  29  author- 
ized an  excise  hoard  of  three  to  pass  on  the 
grant  or  refusal  of  license.  An  act  in  1907 
(chapter  9)  repealed  that  section  29,  and  thus 
dispensed  with  the  excise  board,  but  left  sec- 
tion 28,  giving  the  town  power  to  grant  or 
refuse  license,  still  standing.  The  applicants 
for  amendment  of  the  charter  say  that  it  is 
doubtful  whether  the  town  has  this  power 
after  the  repeal  of  section  29  creating  an  ex- 
cise board,  and  their  amendment  proposes  to 
take  from  the  city  this  power,  except  with 
the  assent  of  the  county  court.  Without  de- 
ciding whether  the  city  has  yet  this  discre- 
tion, say  for  argument  that  it  has.  The  city 
may  consider  it  important  to  grant  license 
to  raise  revenue,  a  very  important  matter; 
but  this  power  is  to  be  taken  from  the  city, 
though  the  Legislature  deemed  it  a  necessary 
and  salutary  power,  when  it  passed  the  char- 
ter.   Never  did  the  Legislature  intend  this. 

Counsel  for  the  plaintiffs  suggest  not  with- 
out force,  as  showing  that  the  amendment 
provisions  in  chapter  47  apply  only  to  t«wns 
incorporated  by  courts,  that  chapter  54,  Acts 
1907,  amending  and  re-enacting  section  2,  c. 
47,  Code,  gives  courts  jurisdiction  to  declare 
the  forfeiture  of  **all  such  charters  granted 
as  hereinbefore  provided,"  showing  a  legis- 
lative interpretation  of  the  amending  provi- 
sions ;  that  is,  that  they  apply  only  to  char- 
ters granted  by  courts.  After  this  new  sec- 
tion was  blocked  into  the  Code  chapter,  does 
it  not  compel  us  to  say  that  the  amendment 
provisions  are  to  be  held  as  applicable  to 
court  charters?  It  seems  so.  We  must  in- 
terpret the  chapter  with  this  new  section 
in  it 

But  counsel  say  that,  though  St  Marys 
may  have  contained  a  jKjpulatlon  of  2,000 
when  the  act  of  incorporation  was  passed, 
it  has  fallen  below  that  population  since,  and 
therefore  the  jurisdiction  of  the  circuit  court 


is  defensible.  We  cannot  establish-  this  le- 
gal rule.  As  said  above,  the  Constitution 
classifies  municipalities,  giving  the  Legisla- 
ture power  to  pass  acts  of  incorporation  in 
cases  where  population  is  2,000.  Under  this 
authority  the  Legislature  took  up  the  propo- 
sition to  pass  a  charter  for  St  Marys,  and 
found  that  it  contained  the  requisite  popu- 
lation enabling  it  to  pass  a  special  act  We 
must  so  assume.  Lusher  v.  Scites,  4  W.  Ya. 
11;  Roby  v.  Sheppard,  42  W.  Va.  288,  26 
S.  E.  278.  The  Legislature  thus  put  St 
Marys  in  the  class  of  towns  of  2,000  popula- 
tion; it  put  upon  it  the  stamp  or  mark  of 
such  status.  Is  there  any  statute  that  says 
that,  if  its  population  fall  below  that  mark, 
it  shall  lose  that  status,  and  fall  into  the 
class  of  towns  below  that  population,  and 
have  its  rights  under  its  charter  endangered 
by  becoming  subject  to  change  by  court 
amendment?  None  has  been  shown.  Can  we 
reasonably  think  that  a  diminution  of  popula- 
tion, perhaps  temporary,  shall  wholly  change 
its  cast  and  character,  and  make  it  liable  to 
lose  important  powers  and  prerogatives  from 
action  by  any  other  agency  than  that  which 
granted  them,  the  Legislature?  If,  in  a  year 
or  so,  it  regain  its  2,000,  does  the  original 
status  come  back  with  all  its  privileges?  A 
city  is  of  one  class  this  year,  another  next 
This  would  breed  confusion.  This  fluctuation 
cannot  work  such  result 

But  conceding  that  a  circuit  court  cannot 
amend  a  city  charter  given  by  special  act  it 
is  contended  that  prohibition  will  not  lie,  for 
the  reason,  as  counsel  argue,  that  a  circuit 
court  in  such  proceeding  does  not  act  in  Ju- 
dicial function,  and  a  writ  of  prohibition  lies 
only  to  a  court  acting  judicially.  In  view  of 
the  great  body  of  law  defining  judicial  func- 
tion and  when  the  procedure  is  judicial,  we 
deem  it  useless  to  go  over  this  ground.  Arkle 
V.  Board.  41  W.  Va.  471,  23  S.  B.  804 ;  State 
V.  South  Penn  Oil  Co.,  42  W.  Va.  80,  24  S. 
B.  688 ;  State  v.  Harden,  62  W.  Va.  313,  58 
S.  B.  715,  60  S.  B.  3^.  It  is  true  the  writ 
goes  only  against  a  tribunal  acting  judicially. 
Va.  Co.  V.  County  Court  58  W.  Va  86,  51  S. 
B.  1;  McWhorter  v.  Dorr,  57  W.  Va.  60H, 
50  S.  B.  838,  110  Am.  St.  Rep.  815;  Camp- 
bell V.  Doolittle,  58  W.  Va.  317,  52  S.  B.  260 ; 
Fleming  v.  Commissioners,  31  W.  Va.  608, 
8  S.  £1  267.  A  circuit  court  is  in  cast  and 
general  function  a  judicial  tribunal,  but  it 
sometimes  performs  acts  purely  ministerial. 
Summers  County  v.  Monroe  County,  43  W. 
Va.  207,  27  S.  E.  307.  But  is  the  circuit  court 
in  proceeding  to  amend  a  town's  charter  act- 
ing judicially  or  simply  in  a  legislative  char- 
acter? We  held,  in  Town  of  Union  Mines, 
39  W.  Va.  179,  19  S.  B.  398,  that  a  circuit 
court  acting  under  Code,  c.  47,  in  incorporat- 
ing a  town  acts  in  a  judicial  and  administra- 
tive capacity  and  is  subject  to  prohibition. 
So  Elder  v.  Incorporators,  40  W.  Va.  222,  21 
S.  E.  738.  These  cases  answer  the  question, 
and  warrant  prohibition.  Moore  v.  Holt  53 
W.  Va.  507,  47  S.  E.  251,  says  that  it  * 
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against  "conrts,  boards,  officers,  or  tribunals, 
baring  judicial  or  qnasi  judicial  powers." 
Fleming  y.  Commissioners,  supra,  says  it  goes 
where  the  tribunal  is  exercising  powers, 
though  not  strictly  judicial,  known  as  quasi 
judicial.  In  Brazle  ▼.  Commissioners,  25  W. 
Va.  213,  It  was  held  that  prohibition  lies, 
Dot  only  against  judicial  tribunals,  but  to 
ministerial  tribunals  possessing  incidentally 
Jadidal  powers  known  as  quasi  judicial  tri* 
bnnals.  Such  it  was  held  is  a  canvassing 
board  in  ascertaining  the  result  of  an  elec- 
tion. It  had  incidentally  to  pass  judicially 
on  some  things  essential  in  the  proceeding, 
as  has  a  circuit  court  in  amending  a  char- 
ter. Under  these  cases  and  others,  especially 
the  Union  Mines  and  Elder  Cases,  which 
give  the  cast  of  quasi  judicial  to  the  action  of 
a  circuit  court  under  the  statute  in  hand,  we 
must  say  that  it  is  of  a  character  to  warrant 
prohibition.  What  other  efficacious,  adequate 
remedy?  As  to  what  is  judicial,  and  what 
nonjudicial,  and  when  and  when  not  prohibi- 
tion lies,  the  distinction  is  complicated  and 
refined,  and  the  cases  are  infinite,  and  dis- 
crimination difficult  In  the  maze  we  must 
do  the  best  we  can  in  the  case  that  may  be 
in  hand.  In  this  instance  we  decide  in  favor 
of  prompt  and  efficient  remedy,  rather  than 
deny  It  on  narrow,  technical  principles.  By 
these  remarks  it  must  not  be  thought  that 
we  doubt  our  decision  in  this  instance. 

It  is  said  that  the  plaintiffs  cannot  have  a 
writ  of  prohibition  without  having  first  ap^ 
plied  to  the  circuit  court  to  dismiss  the  pro- 
ceeding for  amendment.  This  Is  a  question 
on  which  authorities  are  not  clear.  On  what 
are  they?  The  rule  is  not  fixed.  The  case 
ot  Jennings  v.  Bennett,  56  W.  Va.  146,  40  S. 
EL  23,  cites  much  authority  for  the  position 
that  effort  must  first  be  made  in  the  court 
where  the  action  sought  to  be  prohibited  is 
going  on.  The  text  of  16  Ency.  PI.  &  Prac. 
1128,  states  that  this  Is  the  rule.  The  same 
is  stated  as  the  general  rule  in  32  Cyc.  624 ; 
but  the  rule  is  there  qualified  by  the  state- 
ment that  no  defense  in  the  court  sought 
to  be  prohibited  need  be  made  where  the 
proceeding  in  It  is  ex  parte,  or  where  the 
party  had  no  opportunity  to  object;  and  in 
some  cases  where  there  appears  on  the  face 
of  the  proceeding  a  want  of  jurisdiction.  We 
find  this  court  In  the  opinion,  but  not  in  the 
gyllabns,  In  Swinbum  v.  Smith,  15  W.  Va., 
pp.  498,  499,  stating  the  true  rule  to  be  that, 
when  on  the  face  of  the  proceeding  want  of 
Jurl5dlction  appears,  there  is  no  need  of  ob- 
jection in  the  court  to  be  prohibited.  Like- 
ly this  is  the  safe  rule.  Under  the  rule  stat- 
ed in  32  Cyc.  resistance  in  the  circuit  court 
Is  in  this  Instance  unnecessary,  because  the 
proceeding  is  ex  parte,  and  also  because  want 
of  power  in  the  circuit  court  appears  on  the 
face  of  its  record.  For  these  reasons  the  case 
of  Board  v.  Holt,  51  W.  Va.  435,  41  S.  B.  337, 
iff  rlcht.  as  the  Injunction  showed  want  of  ju- 


risdiction to  enjoin  a  board  of  education  In 
a  matter  proper  for  its  action.  So  in  Jen- 
nings V.  Bennett,  supra,  because  the  court 
had  lawful  jurisdiction  of  the  case,  and  only 
made  a  misstep  in  decreeing  x)ersonally 
against  a  nonresident  costs,  correctible  in  the 
court  It  is  never  necessary  where  it  ap- 
pears motion  in  lower  court  would  be  un- 
availing, as  in  Board  v.  Holt,  54  W.  Va.  167, 
46  S.  E.  134.  It  seems  that  motion  in  the 
lower  court  was  properly  dispensed  with  in 
Knight  V.  Zahnhiser,  53  W.  Va.  370,  44  S.  B. 
77S,  under  its  character.  There,  and  in  the 
Holt  Case,  in  51  W.  Va.  435,  41  S.  B.  337,  it 
is  said  the  rule  requiring  motion  in  the  low- 
er court  is  not  infiexlble. 

It  is  objected  that  neither  the  city  nor  per- 
sons joining  it  in  the  application  for  prohibi- 
tion can  maintain  the  writ  We  will  be  slow 
to  say  that  the  council,  representing  the  pub- 
lic interest  cannot  contest  a  proceeding  In 
court  to  amend  its  charter  so  as  to  take  away 
from  the  city  a  right,  a  power,  a  prerogative 
Important  and  material  to  the  city.  And  as 
to  the  persons  uniting  with  the  city  as  plain- 
tiffs, they,  being  residents,  freeholders,  and 
taxpayers  of  the  city,  have  right  to  contest 
the  amendment.  They  are  vitally  Interested 
in  this  public  charter,  in  its  powers  of  license 
and  taxation,  and  other  powers  involved  in 
the  broad  amendment  For  what  Is  a  char- 
ter? In  large  sense,  the  property  or  rights 
of  residents  and  taxpayers.  Mandamus  may 
be  had  by  citizens  and  taxpayers  as  such  to 
compel  a  county  court  to  build  a  bridge.  State 
V.  County  Court,  47  W.  Va.  672.  35  S.  B.  959. 
''One  or  more  persons  may  maintain  manda- 
mus to  compel  the  doing  of  an  act  in  which 
the  public,  including  themselves,  have  a  com- 
mon Interest."  Payne  v.  Staunton,  55  W.  Va. 
202,  46  S.  B.  927,  and  numerous  citations. 
Though  this  is  not  mandamus,  similar  prin- 
ciples apply  as  showing  interest  in  the  par- 
ties enabling  them  to  maintain  a  suit  involv- 
ing public  interest  affecting  them. 

Under  these  views,  we  award  the  writ  of 
prohibition. 
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(Supreme  Court  of  Appeals  of  Virginia.    March 

3,  1910.) 

1.  Railboads  (I  356*)— Injubt  to  Pebsons 
ON  Tback— • 'Licensees"— CxTSTOMABT  Use 
OF  Tback. 

Where  the  roadbed  of  a  railroad  had  long 
been  used  with  the  knowledge  and  tacit  consent 
•of  the  railroad  as  a  common  passageway  by  the 
public  generally  at  all  times  a  pedestrian  on 
the  roadbed  was  a  "licensee,"  and  the  railroad 
owed  him  the  duty  of  ordinary  care  to  avoid 
injuring  him. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig,  §§  1228-1234 ;    Dec.  Dig.  §  3n6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5.  pp.  4143,  4144;    vol.  8,  p.  7706.] 
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2.  Neoliobncb  (I  83*)— "Discovered  Peril." 

The  doctrine  of  '^discovered  peril"  is  a  qual- 
ification of  the  rule  that  contributor;^^  negligence 
bars  a  recovery,  and  involves  the  principle  that, 
though  plaintiff  was  guilty  of  negligence  in  ex- 
posing himself  to  peril,  he  may  recover  where 
defendant,  after  knowing  of  the  danger,  could 
have  avoided  the  injury  by  the  exercise  of  ordi- 
nary care,  but  failed  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  115;   Dec.  Dig.  §  83.»] 

3.  Railroads  (§  390*)— Injury  to  Persons 
ON   Track— LiiCENSEES— Discovered   Peril. 

Where  a  pedestrian  killed  by  a  train  was  a 
licensee,  to  whom  the  trainmen  owed  the  duty 
of  keeping  a  reasonable  lookout  to  avoid  injur- 
ing him,  and  the  engineer  could  have  discovered 
his  presence,  under  circumstances  naturally  in- 
ducing belief  that  he  was  unconscious  of  dan- 
ger, in  time  to  have  warned  him  of  the  approach 
of  the  train,  or  to  have  stopped  it  and  avoided 
the  accident,  and  failed  to  do  so,  the  railroad 
was  liable. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  1324,  1325;   Dec  Dig.  {  390.*] 

4.  Railroads  (§398*)— Death  of  Licenses— 
Keoligenge— Evidence. 

In  an  action  for  the  death  of  a  licensee 
struck  by  a  train,  evidence  held  to  justify  a 
finding  of  a  negligent  failure  to  exercise  ordi- 
nary care  to  avoid  injuring  decedent,  author- 
izing a  recovery  notwithstanding  decedent's  neg- 
ligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  fS  1356-1359;  Dec  Dig.  S  398.*] 

5.  Trial  (|  156*)— Demurrer  to  Evidence— 
Determination— Admissions. 

Where  the  jury  might  have  found  a  verdict 
fbr  plaintiff,  the  court  on  a  demurrer  to  the  ev- 
idence must  so  find. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  354-n356 ;   Dec.  Dig.  {  156.*] 

Error  to  Circuit  Court,  Alleghany  County. 

Action  by  W.  W.  Corbln's*  administrator 
against  the  Chesapeake  &  Ohio  Railway  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

R.  L.  Parrlsh,  for  plaintiff  In  error.  Chas. 
ft  D.  Curry  and  Wm.  B.  Allen,  for  defendant 
in  error. 


WHITTLE,  J.  This  action  was  brought 
by  the  administrator  to  recover  damages  of 
the  Chesapeake  &  Ohio  Railway  Company 
for  the  alleged  negligent  killing  of  his  intes- 
tate, W.  W.  Corbln. 

The  writ  of  error  brings  under  review  a 
Jndgment  for  the  plaintiff  on  a  demurrer  to 
the  evidence. 

The  accident  occurred  in  the  daytime,  with- 
in the  yard  limits,  in  the  town  of  Covington. 
The  railroad  at  that  point  is  double-tracked, 
and  runs  nearly  east  and  west;  east-bound 
trains  run  on  the  southern  track,  and  west- 
bound trains  on  the  northern  track. 

For  a  year  prior  to  his  death,  Corbln  bad 
been  working  as  a  laborer  in  Covington  and 
the  vicinity,  and  on  the  occasion  of  the  ac- 
cident he  was  walking  In  a  westerly  direc- 
tion on  the  southern  track,  and  stepped  off 
between  the  tracks  to  avoid  an  east-bound 
freight   train.     He  walked  on  between   the 


tracks  until  the  train  had  passed,  and  then 
stepped  upon  the  northern  trade,  crossing  It 
diagonally,  and  continued  his  westerly  course, 
walking  on  the  ends  of  the  cross-ties  outside 
the  northern  rail.  He  had  proceeded  In  that 
manner  20  or  30  steps  when  he  was  struck 
from  behind  by  a  regular  west-bound  freight 
train,  and  fatally  injured. 

The  general  contentions  on  behalf  of  the 
defendant  company  are  that  the  train,  con- 
sisting of  42  empty  cars  drawn  by  one  of  ita 
largest  engrines,  was  traversing  a  curve,  which 
80  obstructed  the  engineer's  view  of  the  track 
that,  though  he  was  leeeping  a  reasonable 
lookout  through  the  front  window  of  his  cab, 
he  did  not  and  could  not  discover  Corbln  until 
after  he  was  struck.  The  fireman,  it  was 
said,  was  engaged  in  firing  his  engine  to  en* 
able  it  to  overcome  the  heavy  grade  of  the 
Alleghany  mountain,  and  consequently  was 
not  in  position  to  keep  a  lookout  along  the 
track  from  his  side  of  the  cab,  and,  morever, 
that  the  plaintiff*s  right  to  recover  is  barred 
by  Corbln*s  contributory  negligence. 

On  the  other  hand,  the  fact  Is  not  contro- 
verted that  the  roadbed  had  long  been  used, 
with  the  knowledge  and  tacit  consent  of  the 
company,  as  a  common  passageway  by  the 
general  public  at  all  hours  of  the  day  and 
night  Indeed,  it  was  shown  to  be  more 
traveled  by  men,  women,  and  children  indis- 
criminately than  the  streets  of  the  town. 
Under  these  circumstances  Corbln  was  a  li- 
censee upon  the  right  of  way,  to  whom  the 
company  owed  the  duty  of  ordinary  care  to 
avoid  injuring  him. 

The  evidence  for  the  plaintiff  tended  to 
show  that  the  train  was  running  at  the  rate 
of  10  or  12  miles  an  hour,  and  could  have 
been  stopped  in  150  feet,  that  the  curve  ends 
20  feet  east  of  the  point  of  collision,  and  that 
in  looking  through  the  front  window  of  the 
cab  on  the  engineer*s  side  Corbln  could  have 
been  seen  three  rail  lengths,  or  90  feet,  from 
the  cab,  which  would  have  placed  him  45 
feet  in  front  of  the  pilot  It  was  likewise 
shown  by  actual  experiment  that  dei^ite  the 
curvature  of  the  track  an  engineer  leaning 
out  of  the  side  window  of  his  cab  (the  posi- 
tion which  the  witnesses  for  the  plaintiff 
testified  the  engineer  was  occupying  at  the 
time  of  the  accident)  was  visible  to  a  per- 
son standing  on  the  end  of  the  cross-ties, 
where  Corbln  was  when  the  collision  occur- 
red, from  150  to  200  yards.  The  evidence 
furthermore  tended  to  show  that  the  engineer 
was  looking  in  Corbln's  direction;  that  Cor- 
bln was  walking  slowly  along  the  ends  of  the 
cross-ties  with  his  back  toward  the  approach- 
ing train,  and  with  an  umbrella  in  his  left 
hand,  hoisted,  and  the  handle  resting  across 
his  shoulder,  and  with  his  dinner  bucket  in 
his  right  hand ;  that  he  was  apparently  whol- 
ly unconscious  of  danger.  One  of  the  wit- 
nesses, who  passed  him  shortly  before  he  was 
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iftmck,  testified  that  he  appeared  to  be  111. 
Under  these  conditions  the  train  was  run 
down  upon  him  without  abatement  of  speed* 
and  without  ringing  the  bell,  blowing  the 
whistle,  or  giving  any  other  signal  to  warn 
him  of  danger.  Such  warning  could  have 
been  given  when  the  train  was  50  feet  away, 
and  one  step  from  the  end  of  the  cross-tie 
would  have  saved  his  life. 

We  are  of  opinion  that  upon  the  demurrer 
to  the  evidence  the  record  presents  a  case  for 
the  application  of  the  doctrine  of  discovered 
peril.  That  doctrine  is  a  qualification  of  the 
general  rule  that  the  contributory  negligence 
of  the  person  injured  ordinarily  bars  a  re- 
covery. The  exception  involves  the  princi- 
ple, that,  although  the  plaintiff  has  been 
guilty  of  negligence  In  exposing  himself  to 
peril,  he  may  nevertheless  recover  if  the  de- 
fendant, after  knowing  of  his  danger,  could 
have  avoided  the  injury  by  the  exercise  of 
ordinary  care,  and  fails  to  do  so. 

In  29  Cyc.  530,  this  subject  is  treated  un- 
der the  subheading,  "Injury  Avoidable  Not- 
withstanding Contributory  Negligence,"  and 
there  is  no  principle  of  the  law  of  negligence 
of  more  universal  application.  The  text  is 
sustained  by  decisions  of  courts  of  last  re- 
sort of  most  of  the  states  of  the  Union,  of 
the  District  of  Columbia,  the  United  States 
courts,  and  the  courts  of  England  and  Cana- 
da; and  in  no  jurisdiction  has  the  principle 
been  more  repeatedly  announced  than  by 
this  court  R.  &  D.  R.  Co.  v.  Anderson's 
Adm'r,  31  Grat.  812,  31  Am.  Rep.  750;  Clark's 
Adm'r  V.  Same,  78  Va.  709,  49  Am.  Rep.  394; 
Farley's  Adm'r  v.  Same,  81  Va.  783;  Va.  M. 
Co.  V.  Boswell's  Adm'r,  82  Va.  932,  7  S.  B. 
383;  C.  &  O.  R.  Co.  v.  Lee,  84  Va.  642,  5  S. 
E.  579;  Seaboard  &  Roanoke  R.  Co.  v.  Joy- 
ner's  Adm'r,  92  Va.  354,  23  S.  E.  773;  Wash- 
ington &  So.  R.  Co.  V.  Lacy,  94  Va.  460,  26 
8.  E.  834;  Kimball  &  Fink  v.  Friend,  95  Va. 
125.  27  S.  E.  901;  N.  &  W.  Ry.  Co.  v.  Wood, 
09  Va.  156,  37  S.  E.  846;  Humphrey's  Adm'x 
T.  Valley  Railroad  Co.,  100  Va.  749,  42  S.  B. 
882;  Richmond  Traction  Co.  v.  Clarke,  101 
Va.  382,  43  S.  E.  618;  Same  v.  Martin's 
Adm'r,  102  Va.  209,  45  S.  E.  886;  Green's 
Adm'r  V.  Southern  Ry.  Co.,  102  Va.  791,  47 
S.  E.  819;  Savage  v.  Same,  103  Va.  422,  49 
8.  E.  484;  Brammer  v.  N.  &  W.  Ry.  Co.,  104 
Va.  50.  51  S.  E.  211;  C.  &  O.  Ry.  Co.  v.  Far- 
row, 106  Va.  137,  55  8.  E.  569 ;  N.  &  W.  Ry. 
Co.  T.  Denny,  106  Va.  383,  56  S.  EL  321;  Same 
T.  Dean,  107  Va.  505,  59  S.  E.  389;  Same  v. 
Davis,  108  Va.  514,  62  S.  E.  337;  Roanoke 
Ry.,  etc.,  Co.  v.  Young,  108  Va.  783,  62  S.  E. 
961 ;  N.  &  P.  Tr.  Co.  v.  O'Neill,  109  Va.  670, 
6*  S.  E.  948;  N.  &  W.  Ry.  Co.  v.  Sollenberg- 
er,  66  S.  El  726. 

In  Seaboard  &  R.  Co.  v.  Joyner,  supra,  the 
court  approved  an  instruction  "that  though 
the  plaintiff  may  have  been  guilty  of  con- 
tributory negligence,  and  although  that  neg- 
ligence may  in  fact  have  contributed  to  the 
accident,  yet,  if  the  jury  believe  that  the 


defendant  could  in  the  result — that  is,  after 
it  discovered  his  peril — by  the  exercise  of 
.proper  care  and  due  diligence,  have  avoided 
the  mischief  which  happened,  the  plaintiff's 
negligence  will  not  excuse  it" 

In  the  present  case  the  jury  would  have 
been  warranted  in  drawing  the  inference 
from  the  evidence  that  the  engineer  had  ac- 
tual knowledge  of  Corbin's  peril.  But  it  Is 
not  necessary  to  rest  the  case  upon  infer- 
ence; it  is  clear  that  Corbin  was  a  licensee 
upon  the  premises  of  the  railway  company, 
to  whom  its  servants  owed  the  duty  of  keep- 
ing a  reasonable  lookout  to  avoid  injuring 
him.  If  in  the  discharge  of  that  duty  the 
engineer  could  have  discovered  Corbin's  pres- 
ence on  the  track  (under  circumstances  which 
would  naturally  have  induced  belief  in  a  rea- 
sonable mind  that  he  was  unconscious  of 
danger),  in  time  either  to  have  warned  him 
of  the  approach  of  the  train  or  to  have  stop- 
ped it  and  avoided  the  accident,  and  failed 
to  do  so,  then  the  company  would  be  liable. 

In  Blankenship  v.  C.  &  O.  Ry.  Co.,  94  Va. 
449,  27  S.  E.  20,  it  was  held,  that  where  a 
railroad  company  knows  that  its  right  of 
way  is  constantly  used  as  a  footway  by  the 
public,  it  is  the  duty  of  the  servants  of  the 
company  to  exercise  reasonable  care  to  dis- 
cover persons  so  using  the  right  of  way,  and 
to  endeavor  to  avoid  injuring  them. 

In  Williamson  v.  Southern  Ry.  Co.,  104  Va. 
146,  153,  51  S.  E.  195,  197  (70  L.  R.  A.  1007, 
113  Am.  St  Rep.  1032),  the  court  said:  *'The 
obligation  is  not  an  absolute  one  to  discover 
the  plaintiff,  but  it  is  only  the  duty  of  using 
ordinary  care  to  keep  a  reasonable  lookout 
under  the  conditions  and  circumstances  ex- 
isting at  the  time  the  point  is  reached,  where 
the  licensee  may  be  reasonably  expected." 

In  N.  &  W.  Ry.  Co.  v.  Carr,  106  Va.  508, 
56  S.  E.  276,  it  was  held:  "It  is  the  duty  of 
those  in  charge  of  a  railroad  train  to  keep  a 
reasonable  lookout  at  places  constantly  used, 
with  the  knowledge  of  the  company,  at  all 
hours  of  the  day  by  large  numbers  of  men, 
women,  and  children,  fmd  for  an  injury  prox- 
imately resulting  from  a  failure  to  keep  such 
lookout  the  company  is  liable." 

So,  in  Shear.  &  Red.  on  Neg.  (4th  Ed.)  { 
484,'  it  is  said:  **A  railroad  engineer  is  not 
bound  usually  to  foresee  the  wrongful  pres- 
ence of  any  person  upon  the  track,  even 
where  it  was  open  to  an  adjoining  high- 
way, nor  to  foresee  the  wrongful  entry  of 
persons  on  its  cars;  but,  if  his  experience 
has  shown  that  persons  are  constantly  thus 
entering  upon  the  tracks  or  the  cars,  such 
persons,  if  injured  by  reason  of  the  engin- 
eer's failure  to  use  ordinary  care  to  keep 
watch  for  them,  may  recover  damages  if 
the  engineer  could  have  seen  them  without 
difficulty  had  he  kept  a  reasonable  watch, 
even  though  in  fact  he  did  not  see  them. 
This  qualification  of  the  general  rule  has 
been  sometimes  denied,  but  incorrectly." 

At  section  99,  the  learned  authors  observe: 
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"The  plaintiff  should  recover,  notwithstand- 
ing his  own  negligence  exposed  him  to  the 
risk  of  Injury,  If  the  injury  of  which  he  com- 
plains was  proximately  caused  by  the  omis- 
sion of  the  defendant,  after  haying  such  no- 
tice of  the  plaintiff's  danger  as  would  put  a 
prudent  man  upon  his  guard,  to  use  ordina- 
ry care  for  the  purpose  of  avoiding  such  In- 
Jury.  It  Is  not  necessary  that  the  defendant 
should  actually  know  of  the  danger  to  which 
the  plaintiff  Is  exposed.  It  Is  enough  If  he 
has  sufDclent  notice  or  belief  to  put  a  pru- 
dent man  on  the  alert,  and  he  does  not  take 
such  precautions  as  a  prudent  man  would 
take  under  similar  notice  or  belief."  1 
Thomp.  on  Neg.  §  1737. 

In  Shear.  &  Red.  on  Neg.  (5th  Ed.)  |  101, 
It  Is  said:  "Plaintiff  last  In  fault— The  fore- 
going rule  obviously  does  not  apply  where 
the  plaintiff's  contributory  negligence  Is,  In 
order  of  causation,  either  subsequent  to  or 
concurrent  with  that  of  the  defendant 
Therefore,  while  one  negligently  walking  up- 
on a  railroad  Is  generally  entitled  to  recover 
If  an  engineer,  seeing  him,  makes  no  effort 
to  check  the  train,  he  cannot  recover  If,  aft- 
er becoming  aware  of  his  danger,  he  makes 
no  proper  effort  to  escape." 

In  the  case  In  Judgment  the  negligence  of 
the  plalntifTs  Intestate  in  walking  along  the 
ends  of  the  cross-ties  is  conceded,  and  such 
negligence  would  have  barred  a  recovery  but 
for  the  negligence  of  the  engineer  (who  upon 
the  testimony,  viewed  as  upon  a  demurrer  to 
evidence,  must  be  held  to  have  discovered  the 
peril  in  which  Corbin  was  placed)  in  falling 
to  exercise  proper  care  to  avert  the  mlschlaf 
which  happened.  Whether  or  not  he  discharg- 
ed that  duty  is  a  question  of  fact  about  which 
reasonably  fair-minded  men,  upon  the  evi- 
dence, might  differ.  If  the  Jury  chose  to  be- 
lieve the  witnesses  for  the  plaintiff,  their  tes- 
timony was  quite  sufficient  to  have  warranted 
them  in  finding  a  verdict  for  the  plaintiff,  and 
the  rule  is  well  settled  that,  where  the  Jury 
might  have  so  found  on  the  defendant's  de- 
murrer to  the  evidence,  the  court  must  so 
find.  Bass  v.  Norfolk  Ry.,  etc.,  Co..  100  Va. 
1.  40  S.  R  100;  Plsher  v.  C.  &  O.  Ry.  Co., 
104  Va.  635,  52  S.  E.  378,  2  L.  R.  A.  (N.  S.) 

954. 
Judgment  affirmed. 

Affirmed. 

(110  Va.  286)  • 

ATLANTIC    TRUST    &    DEPOSIT    CO.    T. 
UNION  TRUST  &  TITLE  CORPORA- 

TION  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.     Sept. 
9,  1909.    Rehearing  Denied  March  10,  1910.) 

1.  Interest  (|  86*)  —  Rate— Contract— "In- 
terest." 

A  loan  made  under  a  contract  providing 
for  a  loan  of  $70,000  for  one  year,  with  6  per 
cent,  interest,  payable  semiannually,  and  pro- 
viding for  the  payment  of  a  cash  commission  of 
$1,400  for  the  loan,  is  not  a  loan  of  $70,000  for 
one  year  at  6  per  cent,  interest,  payable  semi 


annually,  but  a  loan  at  8  per  cent  interest; 
the  oommlssion  being  "interest." 

[Ed.  Note.— For  other  cases,  see  Interest, 
Dec.  Dig.  §  36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  870^-3709.] 

2.  Principal  and  Surety  (|  41*)— Contracts 
—Obligations. 

Where  one  proposes  to  become  surety  for 
another,  the  obligee  need  not  seek  out  the 
surety  and  explain  .to  him  the  extent  of  the 
obligation,  and  is  not  responsible  for  fraudulent 
representations  made  to  the  surety  by  the  prin- 
cipal, or  by  a  third  person,  unless  made  with 
his  knowledge  or  consent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  78-«l ;    Dec.  Dig.  {  41.*J 

8.  Principal  and  Surety  (§  39*)— Contracts 
—Obligations. 

Where,  with  the  knowledge  or  assent  of 
the  obligee  in  a  bond,  a  misrepresentation  was 
made  to  the  surety  therein  as  to  any  materia) 
fact,  and  if  he  had  known  thereof  he  might  not 
have  entered  into  the  undertaking  of  suretyship* 
the  undertaking  was  invalid,  and  the  surety 
discharged  from  liability. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  §§  82-85 ;    Dec.  Dig.  {  39.*1 

4.  Principal  and  Surety  (§  39*)— Contracts 
Securei>— Contract  of  Suretyship— Vari- 
ance. 

A  corporation  engaged  in  constructing  a 
hotel  applied  to  plaintiff  for  a  loan  of  $70,000, 
and  gave  a  bond  conditioned  on  the  completion 
of  the  building  before  a  designated  date  free 
from  mechanics'  liens.  The  bond  recited  that 
plaintiff  had  agreed  to  loan  to  the  corporation 
|70,000  for  one  year,  with  6  per  cent,  interest, 
payable  semiannually.  The  contract  of  loan 
provided  for  the  payment  of  6  per  cent  interest 
for  the  money  loaned,  for  a  commission  of 
$1,400  in  cash  for  making  the  loan,  and  for 
the  repayment  of  $15,000  before  the  expiration 
of  the  year.  Of  the  loan  $8,000  had  at  the 
time  of  the  execution  of  the  bond  been  secured 
by  the  corporation.  Plaintiff  delivered  to  the 
corporation  only  $00,600,  Instead  of  $70,000. 
The  bond  was  prepared  by  plaintiff.  Held, 
that  the  representations  in  the  bond  as  to  the 
terms  of  the  loan  were  material  and  false,  re- 
lieving the  surety  from  liability,  unless  he  had 
notice  of  the  true  character  of'  the  loan. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  %%  8^-85 ;    Dec.  Dig.  %  39.*} 

5.  Principal  and  Surety  (§  102*)  —  Cow- 
tracts  Secured— Contract  of  Suretyship 
—Variance. 

Whether  a  surety  In  a  bond  given  by  a 
borrower  had  notice  of  the  true  character  of 
the  loan,  notwithstanding  the  false  and  ma- 
terial recitals  in  the  bond  as  to  the  terms  of 
the  loan,  is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  %  443;    Dec.  Dig.  {  l62.*] 

6.  Principal  and  Surety  (|  108*)  —  Dis- 
charge OF  Surety— Change  in  Contract. 

The-  surety  in  a  bond  given  by  a  corpora-* 
tion  borrowing  money  for  the  construction  of 
a  hotel,  conditioned  on  the  completion  of  the 
building  before  a  designated  date  free  from 
mechanics'  liens,  is  not  discharged  from  lia- 
bility because  of  an  agreement,  without  con- 
sideration, between  the  lender  and  the  corpo- 
ration, that  the  money  loaned  is  only  to  be  had 
as  the  corporation  needs  it  for  the  baildlng, 
though  the  lender  has  in  his  hands  over  one- 
tenth  of  the  money  agreed  to  be  loaned  when 
the  bond  sued  on  was  forfeited. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Cent  Dig.  §§  213-218;  Dec.  Dig.  f 
108.»] 
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Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  the  Union  Trust  &  Title  Corpora- 
tion against  the  Atlantic  Trust  &  Deposit 
Company  and  another.  There  was  a  judg- 
ment for  plaintiff  against  defendant  Atlantic 
Trust  &  Deposit  Company,  and  it  brings  er- 
ror.   Reversed  and  remanded. 

Jeffries,  Wolcott,  Wolcott  &  Lankford  and 
Floyd  HugheSt  for  plaintiff  in  error.  Thom- 
as H.  Willcox,  B.  H.  Bilisoly,  Richard  D. 
Cook«  and  Walter' H.  Taylor,  for  defendant 
in  error. 

BUCHANAN,  J.  The  Atlantic  Trust  & 
Deposit  Company,  plaintiff  in  error,  is  a  sure- 
ty company  against  which  a  Judgment  was 
rendered  in  favor  of  the  Union  Trust  &  Title 
Corporation  upon  a  penal  bond  in  which  the 
Victoria  Hotel  Corporation  was  principal  and 
the  plaintiff  in  error  was  surety. 

The  principal  question  involved  in  the 
case  is  whether  or  not  the  surety  company 
lifts  been  discharged  from  its  liability  by 
reason  of  misrepresentations  made  by  or 
with  the  knowledge  and  assent  of  the  obli- 
gee in  the  bond  as  to  the  contract  whose  per- 
formance the  surety  had  in  part  guaranteed. 

At  the  time  of  the  execution  of  the  bond 
the-  Victoria  Hotel  Corporation  was  con- 
structing a  hotel  In  the  city  of  Norfolk. 
Al)out  the  1st  of  February,  1007,  as  the  build- 
lug  was  nearing  completion  and  the  hotel 
corporation  needed  money  to  pay  for  its  con- 
struction and  for  other  purposes,  it  sought 
a  loan  of  $70,000  from  the  Union  Trust  & 
Title  Corporation. 

The  terms  of  the  contract  between  the 
lending  and  borrowing  companies  are  evi- 
denced for  the  most  part  by  the  following 
correspondence: 

••January  29,  1»07. 

••Union  Trust  &  Title  Corporation,  Norfolk, 
Virginia — Gentlemen:  We  hereby  make  ap- 
plication for  a  loan  of  $70,000.00,  with  inter- 
est at  6%,  payable  semiannually,  for  one 
year  from  February  1,  1907. 

••We  offer  as  security  for  the  same  a  first 
mortgage  on  the  land  and  hotel  building  of 
the  corporation,  situated  on  the  south  side  of 
Main  street,  between  Loyall's  and  Marsden's 
Lanes,  fronting  on  Main  street  about  55 
feet,  and  running  back  about  120  feet 

••We  offer  you  as  a  commission  the  sum  of 
$1,400  cash.  We  obligate  to  furnish  you  a 
guaranty,  with  surety  satisfactory  to  your 
corporation,  that  the  building  will  be  com- 
pleted, according  to  present  plans,  by  April 
15,  1907,  free  from  all  liens  and  claims. 

••We  further  obligate  to  turn  over  to  you, 
not  later  than  December  1,  1007,  a  cash  sum 
of  $15,000,  to  be  held  by  you  as  a  sinking 
fund  for  the  maturity  of  the  loan. 

"There  is  now  existing  on  this  property  a 
deed  of  trust  to  Walter  H.  Taylor  and  Alan 
G.  Burrow,  trustees,  to  secure  one  note  of 
^25,000,  w}iich  is  held  by  the  Victoria  Bank 


&  Trust  Company,  and  which  matures  about 
June  15,  1907.  This  note  will  have  to  be  ar- 
ranged for  by  you. 

••Inasmuch  as  our  stockholders*  meeting 
authorizing  the  bond  issue  In  the  matter  of 
the  $70,000  will  not  be  held  until  February 
15,  1907,  and  inasmuch  as  it  is  necessary  for 
us  to  have  at  least  $8,000  immediately  on  ac- 
count of  construction,  we  request  that  you  ac- 
cept this  corporation's  note,  dated  January 
30,  1907,  and  due  February  15,  1907,  in  favor 
of,  and  indorsed  by,  Burruss  Corprew,  Geo.  T. 
Banks,  O.  N.  Whitehurst,  A.  C.  Omohundro, 
W.  C.  CoblK.and  Alan  G.  Burrow. 

••We  agree  to  take  out  fire  insurance  in  the 
amount  of  $70,000,  loss,  if  any,  payable  to 
Mr.  Walter  H.  Taylor,  trustee,  as  his  Inter- 
est may  appear. 

••It  is  understood  that  we  are  to  pay  all 
recording  fees,  and  the  expense  of  your  gen- 
eral counsel  in  the  preparation  of  all  docu- 
ments. 

••Yours  very  truly, 

••Victoria  Hotel  Corporation. 

••By  Alan  G.  Burrow,  Secretary." 
-February  1,  1907. 

••Alan  G.  Burrow,  Baq.,  Secy.  Victoria  Ho- 
tel Corporation,  Norfolk,  Va. — ^Dear  Sir:  In 
reply  to  your  letter  of  January  29,  1907, 
making  application  for  a  loan  of  $70,000, 
upon  the  terms  and  conditions  stated  in  said 
letter,  with  the  subsequent  addition  of  the 
names  of  Ferguson  &  Calrow,  as  indorsers  of 
the  $8,000  note  mentioned  in  said  letter,  I 
now  beg  to  advise  that  said  letter  of  applica- 
tion has  gone  before  our  several  committees, 
and  has  by  them  been  approved,  and  I  am 
authorized  to  pay  to  your  company  the  $8,- 
000  therein  mentioned. 

•There  is  a  condition,  which  our  executive 
committee  desires  to  be  stipulated  in  their 
acceptance  of  your  proposition,  viz.:  That 
the  $15,000  sinking  fund  shall  be  paid,  as  fol- 
lows: $5,000  not  later  than  October  1,  1907 ; 
$5,000  not  later  than  November  1,  1907 ;  and 
$5,000  not  later  than  December  1,  1907. 

"It  was  understood  with  you  that  these 
conditions  would  be  acceptable  to  your  cor- 
poration, and  that  the  minutes  of  your  stock- 
holders' meeting,  and  the  minutes  of  the  sub- 
sequent meeting  of  your  board  of  directors, 
shall  embrace  said  change. 
"Yours  very  truly, 

•*R.  W.  Gamble,  Secretary." 

The  time  for  the  completion  of  the  building 
and  the  removal  of  the  Ileus  thereon,  stated 
in  the  letter  of  the  hotel  corporation,  was 
changed  from  April  15  to  May  1,  1907. 

On  the  15th  of  February,  1907.  the  bond 
sued  on  was  executed,  which,  omitting  the 
formal  portions,  is  as  follows: 

"The  condition  of  the  above  obligation  *i% 
such  that — 

••Whereas,  the  Union  Trust  &  Title  Corpo- 
ration has  agreed  to  loan  to  the  Victoria 
Hotel  Corporation  the  sum  of  seventy  thou- 
sand dollars  ($70,000.00),  evidenced  by  seven- 
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ty  (70)  bonds  of  one  thousand  dollars  ($1,000.- 
00)  each,  payable  one  year  after  date,  and 
dated  the  first  day  of  February,  1907,  and 
bearing  Interest  from  date  at  the  rate  of  six 
per  cent,  per  annum,  payable  semiannually,  the 
Interest  being  evidenced  by  coupons  attach- 
ed to  said  bonds,  all  of  the  said  bonds  and  in- 
terest to  be  secured  by  a  deed  of  trust  upon 
the  property  of  the  Victoria  Hotel  Corpora- 
tion, situated  on  the  south  side  of  Main 
street,  in  the  city  of  Norfolk,  Virginia,  be- 
tween Loyairs  Lane  and  Marsden*s  Lane,  and 
having  a  frontage  on  Main  street  of  56.7  feet, 
more  or  less,  with  a  depth  on  Loyairs  Lane  of 
148.6  feet  and  a  depth  on  Marsden's  Lane  of 
118.6  feet,  and  a  width  in  the  rear  of  52.84 
feet,  more  or  less ;  and 

"Whereas,  one  of  the  conditions  of  the  said 
loan  from  the  Union  Trust  &  Title  Corpora- 
tion to  the  said  Victoria  Hotel  Corporation 
is  that  a  building  will  be  erected  on  said 
property  by  the  Victoria  Hotel  Corporation, 
and  completed  on  or  before  the  first  day  of 
May,  1907,  at  a  cost  of  not  less  than  $90,- 
000.00,  and  in  substantial  compliance  with  the 
plans  and  specifications  of  Messrs.  Ferguson 
&  Calrow,  under  which  the  same  is  being 
erected,  and  shall  be  free  from  all  material, 
labor,  and  mechanics'  liens: 

"Now,  therefore,  if  the  building  as  above 
described  shall  be  erected  and  completed  by 
the  Victoria  Hotel  Ck>rporation  at  a  cost  of 
about  $90,000.00,  on  or  before  the  Ist  day  of 
May,  1907,  and  shall  be  free  from  all  ma- 
terial, labor,  and  mechanics'  liens,  then  this 
obligation  shall  be  void;  otherwise  to  re- 
main in  full  force  and  virtue." 

One  of  the  contentions  of  the  plaintiff  in 
error  is  that  the  agreement  or  contract  de- 
scribed or  recited  in  the  l>ond  is  materially 
different  from  the  contract  between  the  lend- 
ing and  borrowing  companies  in  several  par- 
ticulars. The  bond  recites  that  the  lender 
had  agreed  to  loan  to  the  borrower  the  sum 
of  $70,000  for  one  year  with  interest  at  the 
rate  of  6  per  cent  per  annum,  payable  semi- 
annually, when  in  fact  the  contract  of  loan 
provided  for  the  payment  of  6  per  cent  in- 
terest for  the  use  of  the  money  loaned,  for  a 
commission  of  $1,400  in  cash  for  making  the 
loan,  and  for  the  repayment  of  $15,000  of  the 
money  loaned  before  the  expiration  of  the 
year  for  which  it  was  loaned,  and  $8,000  of 
the  $70,000  to  be  loaned  had  already  been  se- 
cured by  the  hotel  corporation. 

The  legal  effect  of  the  actual  contract  be- 
tween the  parties  was,  not  a  loan  of  $70,000 
for  one  year  at  6  per  cent  interest,  payable 
semiannually,  but  a  loan  at  8  per  cent  inter- 
est (for  the  commission  of  $1,400  was  noth- 
ing more  than  interest — 3  Parsons  on  Con- 
tracts, 106-108,  113-115 ;  Brakeley  v.  Tuttlo, 
8  W.  Va.  86,  130-137;  Meem  v.  Dulaney,  88 
Va.  674,  14  S.  E.  363),  one-fourth  of  which 
was  payable  when  the  loan  was  made,  and 
for  a  repayment  of  more  than  one-fifth  of  the 


money  loaned  several  months  before  the  ex- 
piration of  the  year  for  which  the  loan  was 
made,  and  the  $70,000  to  be  loaned  embraced 
$8,000  for  which  the  hotel  corporation  was 
then  indebted. 

The  contract  for  the- loan  and  that  recited 
in  the  penal  bond  was  materially  different 
and  the  lender  knew  this,  for  the  bond  was 
prepared  by  its  counsel.  It  does  not  appear 
that  the  plaintiff  in  error  knew  that  the  con- 
tract between  the  lender  and  borrower  was 
different  from  that  recited  in  the  bond,  and 
such  knowledge  is  denied  by  it 

The  undertaking  of  the  surety  was  that 
the  hotel  building  should  be  erected  and  com- 
pleted by  the  hotel  corporation  at  a  cost  of 
about  $90,000  on  or  before  the  1st  day  of 
May,  following,  and  should  be  free  from  all 
material,  labor,  and  mechanics*  liens.  The 
effect  of  retaining  the  $1,400  out  of  the  mon- 
ey loaned,  and  of  only  delivering  in  fact  $60,- 
600,  instead  of  $70,000,  was  to  reduce  the 
fund  which  the  surety  might  reasonably  sup- 
pose would  go  to  the  completion  of  the  build- 
ing and  the  removal  of  the  liens  for  which 
the  surety  had  made  himself  responsible. 
The  contract  was,  therefore,  obviously  less 
advantageous  to  the  principal  than  it  appear- 
ed from  the  recitals  in  the  bond. 

It  is  well  settled  that  a  person  proposing 
to  become  surety  for  the  conduct  or  contracts 
of  another  has  a  right  to  be  treated  with  per- 
fect good  faith.  The  law  does  not  as  a  rule, 
however,  require  that  the  party  taking  the 
surety  shall  seek  out  the  surety  and  explain 
to  him  the  nature  and  extent  of  the  obliga- 
tion; nor  does  it  hold  him  responsible  for 
fraudulent  misrepresentations  made  to  the 
surety  by  the  principal,  or  by  a  third  party, 
unless  such  misrepresentations  are  made 
with  his  knowledge  or  consent  See  Hamil- 
ton V.  Wilson,  11  Clark  &  Fin.  109;  Atlas 
Bank  v.  Brownell,  9  R.  I.  168,  11  Am.  Rep. 
231 ;  Griflath  v.  Reynolds,  4  Qrat.  46,  49,  50; 
Magee  v.  Manhattan  L.  Ins.  Co.,  92  U.  S.  93, 
23  L.  Ed.  699 ;  Warren  v.  Branch,  15  W.  Va. 
21;  Brandt  on  Suretyship,  {  447;  Bayless 
on  Sureties,  293 ;  Kerr  on  Fraud  &  Mistake, 
122,  123;  1  Chitty  on  Contracts,  pp.  772, 
773. 

But  it  seems  to  be  equally  well  settled  that 
where,  with  the  knowledge  or  assent  of  the 
creditor  there  is  a  misrepresentation  to  the 
surety  with  regard  to  any  material  fact 
which,  if  he  had  known,  he  might  not  have 
entered  into  the  undertaking  of  suretyship,  it 
will  thereby  be  rendered  invalid  and  the 
surety  discharged  from  his  liabilities. 

Brandt  on  Suretyship  and  Guaranty  (3d 
Ed.)  §  447,  states  the  law  on  that  subject 
as  follows:  "If  any  material  part  of  the 
transaction  between  the  creditor  and  his 
debtor  is  by  the  creditor,  or  with  his  knowl- 
edge or  consent  misrepresented  to  the  sure- 
ty, the  misrepresentation  being  such  that 
but  for  the  same  having  been  made,  either 
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the  suretyship  woald  not  have  been  entered 
Into  at  all,  or,  being  entered  into,  the  extent 
of  the  surety's  liability  might  be  thereby 
increased,  the  surety  is  in  such  case  gen- 
erally held  to  be  not  bound  by  his  obliga- 
tion." 

In  1  Chitty  on  Contracts  (11th  Am.  Ed.) 
pp.  772,  773,  it  is  said  that  "although  a  sure- 
ty Is  not  of  necessity  entitled  to  receiye, 
without  inquiry,  from  a  party  to  whom  he  is 
about  to  bind  himself,  a  full  disclosure  of 
all  dealings  between  the  principal  and  that 
party,  still  if  any  material  part  of  the  trans- 
action is,  with  the  knowledge  of  the  cred- 
itor, misrepresented  to  the  surety,  or  if  the 
creditor  fraudulently  conceal  from  the  sure- 
ty any  circumstance  within  his  knowledge 
which  it  is  material  for  the  surety  to  know, 
although  such  concealment  be  not  with  a 
view  to  any  advantage  to  himself,  the  guar- 
anty will  be  void." 

In  the  note  to  Rees  v.  Berrington,  2  White 
&  Tudor's  Lead.  Cases,  pt  2,  p.  1867,  after 
stating  that  the  intimate  relation  between 
the  parties  to  the  contract  of  suretyship  re- 
quires that  perfect  good  faith  should  be  ad- 
hered to,  the  rule  is  laid  down  as  follows: 
••Wherever,  therefore,  with  the  knowledge  or 
assent  of  the  creditor,  there  is  any  misrepre- 
sentation to,  or  even  concealment  from,  the 
surety  with  regard  to  any  material  fact 
which,  had  he  been  aware  of,  he  might  not 
have  entered  into  the  contract  of  suretyship, 
it  will  thereby  be  rendered  invalid,  and  the 
surety  will  be  discharged  from  his  liabilities." 

To  the  same  effect,  subtantially,  are  3 
Min.  Inst  186;  2  Am.  Lead.  Cas.  478,  479; 
and  Bayless  (page  214)  and  De  Colyer  (page 
374)  in  their  books  on  Sureties  and  Guar- 
anties. 

The  doctrine  as  announced  by  the  text- 
writers  seems  to  be  fully  sustained  by  the 
decided  cases. 

In  the  case  of  Stone  v.  Compton,  5  Bing- 
liam  (N.  C.)  142,  the  recitals  of  the  various 
instruments  read  at  the  execution  of  the  note 
were  so  worded  as  to  convey  the  impression 
that  the  principal  would  actually  receive 
the  whole  amount  named;  whereas  a  con- 
siderable portion  of  it  was  to  be  retained  on 
account  of  an  antecedent  debt  It  was  held 
in  that  case  that  this  was  a  fraud  in  law 
which  released  the  surety  from  liability  on 
the  note. 

In  Willis  V.  Willis,  17  Sim.  218,  one  Wil- 
lis, in  consideration  of  a  conveyance  to  bis 
principal  of  certain  property  free  from  all 
except  certain  specified  incumbrances,  be- 
came surety.  It  turned  out  that  the  property 
was  subject  to  another  incumbrance  not 
i^iecified,  which  the  grantor  had  at  the  time 
forgotten,  and  this  incumbrance  was  un- 
known to  the  surety.  This  misr^resenta- 
tion,  it  was  held,  rendered  the  contract  in- 
ralld  as  to  the  surety. 


See,  also.  Graves  v.  Lebanon  Nat.  Bank, 
10  Bush.  (Ky.)  23,  19  Am.  Rep.  50 ;  Fassnacht 
V.  Emsing,  etc.,  Co.,  18  Ind.  App.  80,  46  N. 
E.  45,  47  N.  E.  480,  63  AuL  St  Rep.  322,  and 
note  on  page  327,  where  many  cases  are  cit- 
ed ;  Prelcock  v.  Bishop,  3  Barn.  &  Cress.  197 ; 
Warren  v.  Branch,  15  W.  Va.  21,  26,  27; 
Doughty  V.  Savage,  28  Conn.  146,  156. 

The  creditor  in  this  case  was  under  no 
obligation  to  inform  the  surety  of  the  char- 
acter of  the  loan  which  it  proposed  to  make 
to  the  hotel  corporation ;  but,  if  it  did  under- 
take to  describe  its  terms,  it  was  bound  to 
represent  them  as  they  were  in  all  respects 
material  to  the  surety.  The  creditor  having 
undertaken  to  describe  the  terms  of  the  loan, 
and  its  representations  as  to  them  being  ma- 
terial and  fetlse,  the  surety  cannot  be  held 
liable,  unless  it  had  notice  of  the  true  char- 
acter of  the  loan.  Whether  or  not  it  had 
such  notice  was  a  question  for  the  jury,  and 
the  court  erred  in  not  submitting  that  ques- 
tion to  them. 

It  is  further  insisted  by  the  plaintiff  in  er- 
ror that  it  has  been  released  from  its  lia- 
bility on  the  bond  sued  on,  because  there  was 
an  agreement  between  the  creditor  and  the 
hotel  corporation  that  the  money  loaned  was 
only  to  be  gotten  from  the  creditor  as  the 
hotel  corporation  needed  it  for  the  construc- 
tion of  the  building,  and  that  there  was  still 
in  the  hands  of  the  creditor  over  $7,000  of 
that  money  on  the  1st  of  May,  1907,  when 
the  bond  sued  on  was  forfeited. 

This  agreement  was  a  mere  arrangement 
between  the  creditor  and  the  hotel  corpora- 
tion for  their  own  convenience.  It  was  with- 
out consideration,  and  there  was  nothing  in 
it  to  prevent  the  hotel  corporation  from  de- 
manding and  receiving  the  money  loaned  at 
once.  Certainly  it  was  no  such  binding  legal 
contract,  changing  the  character  of  the  sure- 
ty's undertaking,  as  would  relieve  it  from 
liability  on  the  bond. 

Without  discussing  specially  the  other 
grounds  relied  on  to  discharge  the  surety 
from  liability,  it  is  sufficient  to  say  that  nei- 
ther of  them  are  sufficient  for  that  purpose, 
and  the  trial  court  properly  so  held. 

The  judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  for  a  new  trial,  to 
be  had  not  in  cofifllct  with  the  views  ex- 
pressed in  this  opinion. 

Reversed. 


010  Va.  801) 
VIRGINIA  &  K.  RT.  CO,  v.  HENINGER, 
(Supreme  Court  of  Appeals  of  Virginia.     Sept 

9,  11M)1}.     Hohearins:  Denied  Mar^h  10,  ]9K).) 

1.  Contracts  (8  170*)— Construction— Con- 
struction BY  Parties. 

Where  the  provision  of  an  ezcavatlnir  con- 
tract, providing  the  method  of  measuring  the 
material  excavated,  was  ambiguous,  the  practi- 
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cal  construction  placed  upon  !t  by  the  par- 
ties was  entitled  to  great  consideration  in  con- 
struing the  contract,  especially  where  the  com- 
missioners found  that  the  method  contended  for 
by  tT'^fendant  had  never  been  used  and  was  im- 
practicable. 

[EM.*  Note.— For  other  cases,  see  Contracts, 
Deo  Dig.  §  170.»] 

2,  Appeal  and  Errob  (|  266*)— Exceptions- 
Necessities— Report  OF  Commissioners. 
Any  error  of  the  commissioners  in  failing 
to  allow  for  shrinkage  of  earth  in  measuring 
fills,  in  an  action  upon  an  excavating  contract, 
cannot  be  first  urged  on  appeal,  where  the  find- 
ing of  the  commissioners  was  not  excepted  to 
on  that  ground;  such  error  not  appearing  on 
the  face  of  the  report. 

[Ed.  Note.— For  other  cases,  see  Appeal-  and 
Error,  Cent  Dig.  §S  1552-1571;  Dec.  Dig.  | 
266.*] 

8.  Appeal  and  Error  (§  1022*)— Findings  of 
Commissioners— Conclusiveness— Approv- 
al BY  Court. 

Where  it  is  not  clear  that  the  commission- 
ers, whose  finding  was  approved  by  the  court, 
erred  in  allowing  plaintiff  solid  rock  prices,  in- 
stead of  earth  prices,  for  removing  certain  mate- 
rial, the  court  on  appeal  will  not  disturb  such 
finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enor,  Cent,  Dig.  H  4015-4018;  Dec  Dig.  % 
1022.*] 

4.  Contracts  (|  300*)— Tims  of  Pesfobuancs 
—Extension, 

Changes  in  an  excavation  contract,  which 
required  more  work  to  be  done,  made  after  the 
original  contract  was  executed,  necessarilv  gave 
the  contractor  the  right  to  further  time  for  its 
completion. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1379 ;    Dec.  Dig.  8  30O.*l 

Appeal  from  Circuit  Court,  Wise  County. 

Action  by  A.  J.  Henlnger  against  the  Vir- 
ginia &  Kentucky  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals, 
and  plaintiff  assigns  cross-errors.    AfiSrmed. 

Bond  &  Bruce  and  Vicars  Sc  Peery,  for  ap- 
pellant W.  H.  Werth  and  Ayers  ft  Fulton, 
for  appellee. 


BUCHANAN,  J.  The  appellant  entered  In- 
to a  contract  with  the  appellee  for  tbe  grad- 
ing of  a  short  line  of  railroad  in  Wise  coun- 
ty. One  of  the  provisions  of  that  contract  is 
as  follows: 

"The  Virginia  &  Kentucky  Railway  Com- 
pany binds  itself  to  pay  said  Heninger  for 
the  work  mentioned  above  as  follows:  For 
all  earth  removed,  18  cents  per  cubic  yard; 
for  all  loose  stone  removed,  86  cents  per 
cubic  yard;  and  for  all  solid  stone  removed, 
68  cents  per  cubic  yard.  The  measurement 
of  all  stone  and  earth  removed  under  this 
contract  is  to  be  made  in  the  fills  and  bor- 
row pits  from  which  same  is  removed." 

The  first  error  assigned  is  to  the  construc- 
tion placed  by  the  trial  court  upon  the  last 
sentence  of  the  language  quoted. 

The  appellant  Insists  that  the  quantity  of 
earth  and  stone  removed  was  to  be  ascertain- 
ed by  measurement  in  the  borrow  pits  and 
cuts,  and  that  the  word  "fills''  was  used  by 


the  mistake  of  the  scrivener,  instead  of  the 
word  "cut&"  The  appellee,  on  the  other 
hand,  contends  that  the  quantity  of  earth  and 
stone  removed  was  to  be  ascertained  by 
measurement  of  the  fills;  and  the  court  so 
held. 

At  an  early  stage  In  the  progress  of  the 
work  the  dilference  between  the  parties  as 
to  the  meaning  of  the  contract  upon  the 
question  of  measurement  arose.  The  appel- 
lant prepared  an  agreement  upon  this  point, 
making  clear  its  contention  as  to  what  the 
contract  meant;  but  the  appellee  declined  to 
sign  it,  and  insisted  that  the  quantity  of 
earth  and  rock  removed  was  to  be  measured 
in  the  fills,  and  it  was  so  measured,  or  at- 
tempted to  be  80  measured,  by  the  appel- 
lant's engineer. 

It  is  not  altogether  clear,  in  the  light  of 
the  facts  and  circumstances  surrounding  the 
parties  when  the  contract  was  made,  what 
method  of  measurement  was  intended.  The 
contract  being  ambiguous,  the  practical  con- 
struction placed  upon  it  by  the  parties  was 
entitled  to  great  consideration,  especially  as 
the  commissioners  taking  the  account  In  the 
case  report  that  the  measurement  as  con- 
tended for  by  the  appellant  has  never  been 
and  cannot  now  be  made,  and  we  cannot  say 
that  the  trial  court  erred  in  adopting  that 
construction.  Knlck  v.  Knlck,  75  Va.  12,  20; 
Kidwell  V.  B.  &  O.  R.  Co.,  11  Grat  676; 
King  V.  N.  &  W.  By.  Co.,  99  Va-  625,  39  S. 
B.  701. 

The  next  assignment  of  error  is  that,  "even 
If  the  contract  could  be  construed  as  provid- 
ing for  measurement  in  the  fills,  the  court 
erred  in  falling  to  allow  for  the  shrinkage  of 
earth." 

The  question  of  the  quantity  of  earth  and 
stone  in  the  fills  was  one  of  the  questions 
referred  to  the  commissioners  who  took  the 
account  in  the  case,  and  they  reported  upon 
it.  The  appellant  filed  no  exception  that 
their  finding  upon  that  point  was  erroneous. 
If  there  was  error  in  falling  to  allow  for 
the  shrinkage  of  earth  in  measuring  the  fills, 
it  is  not  apparent  on  the  face  of  the  report, 
and  an  objection  on  that  ground  cannot  be 
made  for  the  first  time  in  this  court  Os- 
borne V.  Big  Stone  Gap  Colliery  Co.,  96  Va. 
58,  66,  30  S.  E.  446. 

The  action  of  the  court  In  allowing  solid 
rock  prices,  instead  of  earth  prices,  for  the 
borrow  pit  at  the  tipple  of  Bond  &  Bruce, 
is  assigned  as  error. 

The  evidence  6f  the  engineers  shows  that  it 
is  the  duty  of  the  resident  engineer  to  locate 
the  borrow  pits,  and  that  it  is  the  duty  of  the 
contractors  to  do  the  work  as  economically 
as  possible.  The  evidence  is  conflicting  as  to 
whether  the  work  done  and  the  drcom- 
stances  under  which  it  was  done  entitled 
the  appellee  to  solid  rock  or  earth  prices  for 
removing  the  material  from  the  borrow  pit 
in   question.     The   commissioners   were   of 
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opinion  tbat  the  appellee  was  entitled  to 
solid  rock  prices,  and  so  reported.  The  court 
approved  their  finding.  It  not  being  clear 
upon  all  the  facts  and  circumstances  of  the 
case  that  the  commissioners  and  the  trial 
court  reached  an  erroneous  conclusion,  this 
court  will  not  reverse  it.  Shlpman  v.  Fletch- 
er. 91  Va.  473.  478.  22  S.  B.  458. 

The  next  error  assigned  is  the  refusal  of 
the  trial  court  to  allow  the  appellant  '*$600 
claimed  for  the  failure  of  the  plaintiff  to 
finish  the  road  according  to  the  contract" 

The  preponderance  of  evidence  is  that  the 
work  was  not  finished  in  all  respects  accord- 
ing to  contract;  but  it  is  equally  clear,  we 
think,  that  the  appellant,  being  anxious  to 
lay  its  rails,  accepted  the  work  as  it  was 
turned  over  to  it,  and  that  its  contention 
that  the  appellee  agreed  to  do  further  work 
upon  it  after  the  track  was  laid  is  not  satis- 
factorily shown.  This  assignment  of  error 
cannot,  therefore,  be  sustained. 

The  remaining  error  assigned  by  the  ap- 
pellant is  that  the  court  erred  in  falling  "to 
allow  the  defendant  the  sum  of  $325.  result- 
ing from  the  failure  of  the  plaintifT  (appellee) 
to  finish  the  road  within  the  time  prescribed 
by  the  contract" 

The  road  was  not  finished  within  the  time 
provided  for  by  the  contract;  but  changes 
were  made  as  to  the  work  to  be  done  after 
the  contract  was  entered  Into,  which  re- 
quired more  work  and  necessarily  gave  the 
appellee  the  right  to  further  time.  We  can- 
not say  that  the  court  erred  In  refusing  to 
allow  the  claim,  or  any  part  of  it 

The  appellee,  under  rule  8  (57  S.  B.  xv), 
assigns  cross-errors.  Without  discussing  in 
detail  these  assignments  of  error,  it  is  suf- 
ficient to  say  that  from  a  careful  examina- 
tion of  the  record  we  are  of  opinion  that 
they  cannot  be  sustained,  and  that  the  d^ 
cree. appealed  from  should  be  afllrmed. 

Affirmed. 

(138  Qa.  874) 
LETTICB,  Treasurer,  v.  AMERICAN  NA- 
TIONAL BANK. 
(Supreme  Court  of  Georgia.     Feb.  10,  1910.) 

(ByllahuB  hu  the  Court,) 

1.  Counties  (|  150*)  —  Contbacts  —  Limita- 
tion OP  Indebtedness. 

Undec  the  provisions  of  article  7.  |  6,  par. 

2,  and  section  7,  par.  1,  of  the  Constitution  of 
1877  (Civ.  Code  1895.  §S  5892,  5893),  county 
authorities  have  no  power  to  make  a  contract 
with  a  bank,  constituting  it  the  fiscal  agent  of 
the  county,  with  an  agreement  that  when  war- 
rants are  issued  bv  the  county  authorities,  and 
payment  declined  bv  the  treasurer  for  lack  of 
ronds,  the  bank  shall  pay  them,  take  an  assign- 
ment or  transfer  of  them,  and  hold  them  until 
the  county  treasurer  notifies  it  that  he  is  pre- 
pared to  pay  and  take  up  such  warrants;  the 
treasurer  agreeing,  in  consideration  of  the  aeree- 
ment  on  the  part  of  the  bank  above  stated,  to 
allow  and  pay  6  per  cent,  interest  on  such  war- 
rants from  the  tmie  they  are  presented  to  him 
for  payment  and  payment  refused  until  they  are 


actually  paid.  Such  an  agreement  is  not  ren- 
dered valid  because,  the  legal  rate  of  interest  in 
this  state '  is  7  per  cent  upon  contracts  which 
may  be  lawfully  made,  where  no  rate  is  specified 
to  be  paid  after  such  a  contract  begins  to  bear 
interest 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  §§  215,  216;    Dec.  Dig.  |  150.*] 

2.  Decision  Explained. 

The  decision  in  State  v.  Speer,  33  Ga. 
Supp.  93j  was  rendered  in  1SG4,  prior  to  the 
Constitution  of  1877,  and  at  a  time  when  the 
provisions  of  the  then  existing  .Constitution 
were  in  several  particulars  different  from  those 
of  the  one  now  in  force.  That  case  turned  on 
the  mere  question  whether  an  order  absolute, 
given  by  the  inferior  court  of  a  countv  for  the 
payment  of  money  in  ]i(|uidation  of  debts  due 
by  such  county,  was  a  liquidated  demand,  and 
as  such  bore  interest  No  question  of  constitu- 
tional law  was  discussed.  Under  the  ruling 
contained  in  the  preceding  headnote  and  the 
contract  therein  referred  to,  it  is  not  necessary 
to  decide  whether  the  Constitution  of  1877  pre- 
vented such  liquidated  demands  from  bearing  or 
being  made  to  bear  interest  during  the  year. 

Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  between  M.  Lettice,  Treasurer,  and 
the  American  National  Bank.  From  the 
judgment,  Lettlce  brings  error.    Reversed. 

Dupont  Guerry,  Jos.  H.  Hall,  and  Warren 
Roberts,  for  plaintiff  in  error.  Walter  G. 
Smith  and  Lane  &  Park,  for  defendant  in 
error. 

FISH,  (X  J.  Judgment  reversed.  All  the 
Justices  concur. 


(188  Oa.  874) 
RAWLS  V.  NOWEIaLu 
(Supreme  Court  of  Georgia.    Feb.  24,  1910.) 

(Syllahua  by  the  Court.) 

BouNDABiES  (i  52*)— Establishment  — Pbo- 
ceedings  bt  pbocessionebs  and  subvetob 
—Insufficient  Location  of  Land. 

An  application  was  made  by  the  owner  of  a 
tract  of  land  to  have  the  lines  around  it  traced 
and  marked .  by  processioners  and  the  county 
surveyor  under  the  provisions  of  Civ.  Code  1895, 
§  3243  et  seq.,  and  a  protest  to  the  return  of  the 
processioners  was  filed  by  one  claiming  to  be  an 
adjoining  landowner.    Meld: 

(1)  Where  the  return  of  the  processioners  and 
the  plat,  with  the  certificate  of  the  surveyor 
thereto,  does  not  definitely  iOcate  the  tract  of 
land  around  which  the  lines  were  alleged  to  have 
been  traced  and  marked,  the  entire  proceedings 
should  be  dismissed. 

(2)  It  was  not  proper  for  the  court  to  order 
that  "said  case  be  referred  back  to  the  proces- 
sioners for  another  survey,"  and  direction  is  giv- 
en that  the  court  pass  an  order  dismissing  the 
entire  proceedings.  Amos  v.  Parker.  SS  Ga.  754, 
16  S.  B.  200;  Crawford  v.  Wheeler,  111  Ga. 
870.  36  S.  E.  954. 

(3)  The  court  properly  refused  to  allow  ap- 
plicant "to  amend  the  plat  of  the  survey  by 
adding  thereto  iot  No.  99  in  the  Thirteenth 
district  of  said  county  of  Miller.*" 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig:  S  52.»] 

Error  from  Superior  Court,  Miller  County; 
W.  C.  Worrill,  Judge. 
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Action  between  T.  J.  Rawls  and  T.  C  Now- 
ell.  From  the  judgment,  Rawls  brings  error. 
Affirmed,  with  direction. 

W.  I.  Geer,  for  plaintiff  in  error.  Bnsh  ft 
Stapleton,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed,  with  di- 
rection.   All  the  Justices  concur. 


(133  Oa.  8M) 

CRAWFORD  ▼.  VERNER. 
(Supreme  Court  of  Georgia.     Feb.  17,  1910.) 

(SyUahu9  by  the  Court,) 

1.  Appeal  and  Error  (8  803*)  —  Review  — 
New  Trial— Grounds  Not  Certified  by 
Trial  Judge. 

Grounds  of  a  motion  for  a  new  trial,  not 
certified  by  the  trial  judge,  cannot  be  consid- 
ered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  1766 ;   Dec.  Dig.  |  808.*] 

2.  Grounds  fob  New  Trial. 

In  view  of  the  notes  of  the  trial  Judge,  ex- 
plaining, limiting,  and  qualifying  his  approval 
of  the  grounds  of  the  amended  motion,  there  is 
no  ground  of  the  motion  for  a  new  trial, 'other 
than  the  general  ones,  and  the  special  ground 
hereinafter  dealt  with,  which  is  so  certified  as  to 
present  a  question  tor  determination  by  the 
court. 

8.  New  Trial  (§  124*)— Motion  fob  New 
Trial— SuFFioENCT  op  Qround. 

A  ground  of  a  motion  for  a  new  trial,  as- 
signing error  upon  the  failure  of  the  judge  to 
instruct  the  jury  as  to  the  burden  of  proof  up- 
on a  certain  question  in  the  case,  which  does 
not  show  that  there  was  a  request  that  the  jury 
should  be  instructed  upon  this  subject,  is  with- 
out merit. 

[EXl.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  I  124.*] 

4.  Verdict  Supported  bt  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict. 

Error  from  Superior  Court,  Franklin  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  between  W.  H.  Crawford  and  n. 
O.  Verner.  From  the  Judgment,  Crawford 
brings  error.    Aflfirmed. 

Jas.  H.  Skelton,  W.  R.  Little,  and  B.  F. 
Camp,  for  plaintiff  in  error.  J.  B.  Jones  and 
A.  G.  &  Julian  McCurry,  for  defendant  in 
error. 

FISH,  a  J.  Judgment  affirmed*  All  the 
Justices  concur. 


(133  Oa.  796) 

FORD  T.  MAYOR,  ETC..  OF  CITY  OF 

MACON. 

(Supreme  Court  of  Georgia.    Feb.  16,  1910.) 

(Syllabus  by  tho  Court.) 

OiTY  Licenses— Co ntroixino  Authority. 

The  various  legal  questions  involved  in  the 
interlocutory  ruling  are  controlled  by  the  case 
of  City  Council  of  Augusta  v.  Clark,  124  Ga. 


254,  52  S.  E.  881,  and  tiie  evidence  before  the 
judge  was  such  that  he  did  not  abuse  his  dis- 
cretion in  refusing  a  temporary  injunction. 

£«rror  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  J.  W.  Ford  against  the  Mayor 
and  Council  of  the  City  of  Macon.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

M.  G.  Bayne,  T.  J.  Cochran,  and  John  P. 
Ross,  for  plaintiff  in  error.  C.  H.  Hall,  Jr., 
and  A.  W.  Lane,  for  defendant  in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(US  Oa.  887) 
CRESWILL  et  al.  v.  GRAND  LODGE  K.  P. 

OF  GEORGIA. 

(Supreme  Court  of  Georgia.     Feb.  21,  1910.) 

(Syllabus  by  the  Court.) 

1.  Insurance   (§  602*)— Names  —  Rights  of 
Fraternal  Order— Infringement. 

Where  an  association  known  as  the  Knights 
of  Pythias,  with  a  supreme  lodge  incorporated  in 
the  District  of  Columbia,  and  a  grand  lodge  un- 
incorporated in  this  state,  the  main  objects  of 
which  were  fraternal  and  benevolent,  but  which 
received  and  owned  laree  amounts  of  property 
and  had  an  insurance  feature,  acquired  a  pro- 
prietary right  in  the  name  by  which  it  was 
known  and  under  which  it  operated,  no  other  as- 
sociation of  persons  organized  for  similar  pur- 
poses had  the  right  to  fraudulently  copy  or  in- 
iringe  upon  that  name. 

(a)  The  mere  addition  to  the  distinctive  name 
of  the  defendants'  association  of  the  words,  '"of 
North  America,  South  America,  Europe,  Asia, 
Africa,  and  Australia,  jurisdiction  of  Georgia." 
cannot  be  declared  as  matter  of  law  to  consti- 
tute such  a  difference  as  to  make  the  name  so 
altered  free  from  the  complaint  of  being  an  in- 
fringement, or  to  render  the  finding  of  the  jury 
that  there  was  a  fraudulent  infringement  con- 
trary to  law. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1832 ;   Dec.  Dig.  {  692.*1 


2.  Corporations  (§|  17,  49*)— Proceedings 
FOR  Incorporation— Right  of  Parties  to 
Intervene— Infringement  — Right  to  In- 
junction. 

Upon  an  application  to  the  superior  court 
for  the  grant  of  a  charter  for  a  private  corpo- 
ration, the  law  of  this  state  makes  no  provision 
for  another  person  to  make  himself  a  party  to 
the  proceeding  for  the  purpose  of  resisting  or 
objecting  to  the  ^ant  of  the  application.  But 
another  corporation  or  association  which  has 
acquired  a  proprietary  right  in  a  name  may  ap- 
ply to  a  court  having  equitable  jurisdiction  to 
enjoin  the  applicants  from  fraudulently  appro- 
priating such  name  and  obtaining  a  charter  un- 
der it  for  a  similar  organization,  and  copyiifg 
its  insignia,  badges,  and  emblems,  to  the  detri- 
ment of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  53-58,  137;  Dec.  Dig.  IS  17,  49.*] 

3.  Insurance  (§  692*)  —  Use  of  Corporate 
Name— Action  to  Enjoin  —  Laches  —  Evi- 
dence. 

The  evidence  authorised  the  jury  to  find 
that  there  had  been  no  such  laches  on  the  part 
of  the  plaintiffs  as  to  bar  them  from  a  right  to 
equitable  relief. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent.  Dig.  {  1832 ;   Dec.  Dig.  |  e92.*] 
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4.  Natube  of  Pabtiks. 

Under  the  facts  of  this  case,  the  rulings 
made  by  some  courts  that  generally  a  foreign 
corporation  has  no  right  to  enjoin  a  domestic 
eori^ration,  which  has  been  chartered  under  a 
similar  name,  from  continuing  to  do  business 
thereunder,  especially  in  the  absence  of  fraud, 
are  not  applicable. 

5.  Parties  Not  Fedebal  Gobpobations. 

This  was  not  a  suit  between  two  corpora- 
tions chartered  in  the  District  of  Columbia  un- 
der General  Incorporation  Act  May  5,  1870,  c 
80.  i  3,  16  Stat.  101.  The  incorporated  Su- 
preme Lodge  of  the  plaintiffs'  association  was 
a  party,  but  that  of  defendants'  association  was 
not  so.  An  assignment  of  error  based  on  a  con- 
trary hypothesis  was  without  merit. 

6.  CoNOTiTUTiONAL  Law  (§f  215,  253*)— DuE 
Pbooess  of  Law  —  Equal  Pbotection  of 
Laws. 

Where  the  plaintiffs  did  not  allege  or  base 
their  proceeding  on  the  fact  that  the  defendants 
were  colored  persons,  and  the  judge  in  charging 
the  jury  made  no  reference  to  the  racial  or  so- 
cial status  of  either  the  plaintiffs  or  the  defend- 
ants, but  submitted  the  issues  as  to  the  rights  of 
the  parties  without  reference  to  race  or  color, 
and  the  evidence  authorized  the  finding  against 
the  defendants  regardless  of  any  consideration 
of  their  color,  it  cannot  be  held  that  such  find- 
ing was  In  conflict  with  that  provision  of  the 
Constitution  of  the  United  States,  which  de- 
clares, "nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  property,  witoout  due  process 
of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  Const. 
Amend.  14,  )  1. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  f §  714,  732-735 ;  Dec.  Dig.  §§ 
215,  253.*] 

7.  Gbottwds  of  Motion  fob  New  Tbial  In- 
sufficient. 

No  ground  of  the  motion  for  a  new  trial 
requires  a  reversal. 

(Additional  Syllahv9  hy  Editorial  Staff.) 

S.  Tbadb-Mabks  and  Tbade-Names  (8  8*)— 
Name  Subject  to  Ownkbship  —  •^Abbi- 
traby"— "Fancifui*." 

A  trade-name  may  be  such  as  indicates  the 
purpose  of  the  association  or  may  be  arbitrary 
or  fanciful,  such  fanciful  or  arbitrary  words  or 
phrases,  as  applied  to  an  association  organized 
for  legitimate  purposes,  constituting  a  valid 
trade-name,  and  such  words  or  phrases  are 
deemed  "arbitrary"  or  "fanciful"  wnen  they  do 
not  by  their  ususil  and  ordinary  meaning  denote 
the  purposes  of  the  association,  but  come  to  Indi- 
cate their  purpose  by  application  and  association. 
[Ed.  Note.— For  other  cases,  see  Trade-Marks  & 
Trade-Names,  Cent.  Dig.  U  4^7 :  Dec  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  487.] 

9.  Tbade-Mabks  and  Tbade-Naices  (§  99*)— 

Infbinoement. 

It  is  the  use  and  colorable  or  imitative 
character  of  a  trade-name  that  controls  upon 
the  question  of  infringement,  and  the  use  made 
of  the  name  alleged  to  be  infringed  is  a  question 
for  the  jury. 

[EkL  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  I  113 ;  Dec.  Dig. 
199.*] 

ESrror  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge.  i 

Action   by   the  Grand   Lodge   Knights  of; 
Pythias  of  Georgia  against  Charles  D.  Ores- , 
will  and  others.     Decree  for  plaintiffs,  and 
defendants  bring  error.    Affirmed.  j 


Bell,  Pettigrew  &  Bell,  for  plaintiffs  in  er^ 
ror.  John  P.  Ross  and  Hamilton  Douglas, 
for  defendants  In  error. 

EDWARDS,  J.  Charles  D.  CreswiU  and 
others  made  application  to  the  superior  court 
of  Fulton  county  to  be  incorporated  and  made 
a  body  politic  for  the  full  period  of  20  years, 
with  the  usual  privilege  of  renewal  at  the 
expiration  of  said  term,  under  the  corporate 
name  and  style  of  the  Grand  Lodge  Knights 
of  Pythias  of  North  America,  South  America, 
Europe,  Asia,  Africa,  and  Australia,  jurisdic- 
tion of  Georgia.  The  petition  set  forth  that 
the  object  of  petitioners  was  not  pecuniary 
gain,  but  was  the  social  and  benevolent  bene- 
fit of  its  members  and  their  dependent  rela- 
tives. They  asked  to  be  allowed  to  organize 
and  charter  subordinate  lodges  In  this  state 
and  to  provide  an  endowment  fund,  etc.  The 
defendants  in  error,  the  Grand  Lodge  Knights 
of  Pythias  of  Georgia,  T.  H.  Nickerson,  D.  J. 
Bailey,  John  P.  Ross,  William  H.  Leopold, 
R.  C.  Norman,  C.  M.  Walker,  B.  D.  Brantley, 
and  George  T.  Cann,  filed  In  said  superior 
court  a  petition  seeking  to  enjoin  the  plain- 
tiffs in  error  from  prosecuting  said  applica- 
tion to  be  Incorporated  under  the  name  set 
forth  in  the  petition  for  charter,  or  under  the 
name,  "Grand  Lodge  Knights  of  Pythias  of 
Georgia,"  or  any  colorable  Imitation  of  such 
name,  and  from  using  any  name  embracing 
the  word  **Pythias"  in  conjunction  with  the 
words  "Knights  of,"  ot  any  name  which  is  a 
colorable  imitation  of  said  Grand  Lodge 
Knights  of  Pythias  of  Georgia,  and  from  using 
and  wearing  emblems  and  insignia  like  or  a 
colorable  Imitation  of  the  emblems  and  in- 
signia of  petitioners;  and  for  general  relief. 
The  court  granted  a  rule  nisi  and  a  tempo- 
rary restraining  order.  On  the  hearing  the 
Supreme  Lodge  Knights  of  Pythias  was  made 
a  party  plaintiff,  and  it  adopted  the  aver- 
ments and  prayers  of  the  original  petition. 

Without  going  fully  into  the  details  of  the 
plaintiffs'  petition,  it  is  sufficient  to  state  that 
the  following  is  alleged :  The  order  of 
Knights  of  Pythias  of  which  they  were  mem- 
bers was  organized  by  Justice  H.  Rathbone 
in  Washington,  D.  C,  on  February  19,  1864, 
and  as  a  voluntary  fraternal  society  adopted 
the  name  "Knights  of  Pythias,"  and  has  since 
been  in  continuous  existence  throughout  the 
United  States,  using  said  name.  The  first 
Grand  Lodge  known  as  the  Grand  Lodge 
Knights  of  Pythias  of  the  District  of  Colum- 
bia was  organized  in  1864.  The  Grand  Lodge 
of  Pennsylvania  was  organized  In  1867,  and 
the  Grand  Lodge  of  New  Jersey  and  the 
Grand  Lodge  of  Maryland  were  each  organiz- 
ed in  1868.  These  Grand  Lodges  organized 
the  Supreme  Grand  Lodge  Knights  of  Pythias 
for  the  United  States  on  August  11,  1868. 
Since  then  the  plan  has  been  to  organize  and 
maintain  subordinate  lodges  in  the  cities  and 
towns  throughout  the  United  States  and  a 
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Grand  Lodge  In  each  of  the  states  and  terri- 
tories of  the  United  States,  sQbJect  to  and 
forming  a  part  of  the  Supreme  Lodge  of  the 
order  from  which  subordinate  lodges  and 
Grand  Lodfjes  obtain  authority  and  to  which 
they  owe  allegiance.  The  first  subordinate 
lodge  In  Georgia  was  organized  In  1869,  and 
the  Grand  Lodge  of  Georgia  was  organized 
in  1871.  The  Supreme  Lodge  was  Incorpo- 
rated under  the  laws  of  the  United  States  In 
the  District  of  Columbia  August  6,  1870. 
Its  articles  of  incorporation  were  amended 
under  said  laws  October  5,  1875,  and  again 
on  May  5,  1882 ;  the  name  of  the  order  being 
preserved  in  Its  entirety.  The  plaintiffs'  or- 
der of  Knights  of  Pythias  was  Incorporated 
by  an  act  of  Congress  approved  June  29,  1894, 
by  which  all  the  rights,  powers,  and  liabilities 
of  the  Supreme  Lodge  Knights  of  Pythias, 
incorporated  on  August  5,  1870,  were  pre- 
served and  made  to  survive  to  the  body  politic 
and  corporate  which  was  created  by  the  act. 
This  act  of  1894  was  amended  by  act  of 
Congress  approved  June  7,  1900,  the  terms  of 
this  amending  act  being  to  make  valid  all 
meetings  of  the  legislative  bodies  of  the  or- 
der held  outside  of  the  District  of  Columbia. 
The  order  of  plaintiffs  embraces  more  than 
650,000  members,  and  the  subordinate  lodges 
in  Georgia  own  assets  valued  at  $160,319.08. 
There  are  in  Georgia  143  sections  of  the  in- 
surance branch,  with  2,327  members  carrying 
an  insurance  protection  of  $4,113,500.  The 
first  lodge  of  the  defendants'  order  was  or- 
ganized in  Mississippi  In  1880.  Their  Su- 
preme Lodge  was  organized  on  October  10, 
1889.  Their  first  subordinate  lodge  in  Geor- 
gia was  organized  In  1886,  and  their  Grand 
Lodge  for  Georgia  was  organized  in  1890. 

The  defendants  by  their  answer  neither  af- 
firmed nor  denied  the  historical  part  of  plain- 
tlfTs*  petition  as  above  set  forth.  They  de- 
nied that  their  order  had  sprung  from  the 
plaintiffs*  order,  that  they  had  received  any 
authority  from  plaintiffs*  order  to  organize 
lodges,  and  that  their  name  is  Identical  with 
the  name  of  the  plaintiffs'  order,  or  is  an 
imitation  of  the  same.  They  set  up  that  the 
Supreme  Lodge  Knights  of  Pythias  of  North 
America,  South  America,  Europe,  Asia,  and 
Africa  was  Incorporated  on  October  10,  1889, 
by  virtue  of  the  act  of  Congress  of  the  Unit- 
ed States  approved  May  5,  1870,  and  organ- 
ized under  said  charter  lodges  throughout 
the  United  States  and  other  countries;  that 
said  corporation  was  reincorporated  on  the 
14th  of  December,  1903,  in  order  to  more  per- 
fectly comply  with  the  laws  of  the  various 
states  relative  to  fraternal  societies  doing 
business  therein,  which  reincorporation  was 
in  the  name  last  above  mentioned,  with  the 
suffix  "Australia";  that  this  incorporation 
has  been  in  active  work  ever  since  its  or- 
ganization in  1889;  that  the  sole  purpose  of 
defendants  in  asking  incorporation  under  the 
laws  of  Georgia  is  to  form  a  more  perfect 
union  among  the  subordinate  lodges,  with  a 
goTeming  head  which  would  have  authority 


and  be  amenable  to  the  laws  of  Geoi^a  and 
be  able  to  better  enforce  obedience  among 
its  several  members  and  subordinate  lodges; 
that  Its  signs,  symbols,  emblems.  Insignia,  and 
other  paraphernalia  have  been  adopted  by 
said  corporation  honestly  and  fairly,  and  it 
has  a  perfect  right  thereto:  and  that  its 
membership  in  the  United  States  numbers 
80,747,  and  In  Georgia  11,805. 

The  case  came  on  for  a  hearing  on  the  mo- 
tion for  preliminary  Injunction  upon  substan- 
tially the  above  record,  when  Injunction  was 
refused.  The  plaintiffs  brought  the  case  by 
bill  of  exceptions  to  this  court  The  Judg- 
ment of  the  court  below  was  by  this  court 
affirmed  with  direction.  Grand  Lodge  Knights 
of  Pythias  y.  Creswill,  128  Ga.  775,  68  S.  E. 
163.  By  reference  to  this  decision  it  will  be 
seen  that  all  questions  of  law  or  fact  on  the 
final  trial  of  the  case,  except  as  therein  ruled, 
were  left  open  to  be  then  determined;  the 
only  question  settled  being  the  point  of  want 
of  proper  parties  plaintiff,  which  point  it  was 
held  had  been  adjudicated  in  the  court  be- 
low, no  exception  to  the  ruling  allowing 
amendments  for  this  purpose  having  been 
taken.  The  case  coming  on  for  trial  in  the 
court  below,  a  verdict  was  rendered  in  favor 
of  the  plaintiffs  against  the  defendants,  and 
decree  was  entered  as  prayed  for  by  the 
plaintiffs.  The  defendants  moved  for  a  new 
trial  upon  various  grounds,  which  motion 
having  been  overruled  the  case  was  again 
brought  to  this  court  for  review.  The  orig- 
inal motion  for  a  new  trial  and  the  amended 
motion  contained  40  grounds.  The  view  we 
take  of  this  case  renders  it  unnecessary  to 
discuss  in  detail  the  various  grounds  of  the 
motion  for  a  new  trial,  except  those  com- 
plaining that  the  verdict  Is  contrary  to  the 
law  and  without  evidence  to  support  it  The 
record  in  the  case  is  quite  voluminous,  but  is 
made  up  largely  of  exhibits  attached  to  the 
plaintiffs'  petition  and  the  defendants*  an- 
swer, each  setting  out  copies  of  proceedings 
to  incorporate  and  reincorporate  under  the 
various  acts  of  Congress.  Each  side  has  also 
put  in  the  record  certified  copies  of  the  con- 
stitution of  the  Supreme  Lodges  and  the 
Grand  Lodges  and  the  statutes,  declarations, 
of  principles,  and  much  statistical  matter  per- 
taining to  each  order. 

Neither  plaintiffs'  nor  defendants'  order  has 
ever  Incorporated  in  the  state  of  Georgia. 
Seniority  in  the  selection  of  the  name,  senior- 
ity of  organization  under  the  name  with  Its 
continued  use,  and  seniority  of  incorporation 
under  the  general  laws  enacted  by  Congress 
and  seniority  of  organization  in  Georgia  are 
all  in  favor  of  the  plaintiffs'  case.  It  is  well 
established  by  the  evidence  that  the  word 
*'Pythias"  is  the  distinctive  word  in  the  name 
of  both  orders.  This  word  is  used  indifferent- 
ly in  all  the  designations  made  by  both  orders 
touching  its  name  and  order.  While  the  de 
fendants'  order  in  its  original  incorporation 
added  the  sufOxes,  "of  North  America,  South 
America,  Europe,  Asia,  and  Africa,"  and  in 
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a  subsequent  Incorporation  added  "Anstralla," 
the  testimony  oral  and  documentary  shows 
that  its  order  was  called  and  known  to  the 
public  as  the  order  **Knights  of  Pythias,"  "K. 
P.'s,"  etc.  In  the  "Declaration  of  Principles" 
put  in  evidence  by  the  defendants  it  is  de- 
clared that  "the  order  of  the  Knights  of  Pyth- 
ias is  founded  In  friendship,  charity,  and  be- 
nevolence," and  the  suffixes  beginning  with 
"North  America,"  etc,  are  not  used.  In  the 
"Supreme  Constitution"  introduced  by  defend- 
ants in  its  narratlTe  touching  the  early  prog- 
ress of  the  "Knights  of  Pythias"  it  is  recited 
that  "the  order  was  organized  by  J.  H.  Rath- 
bone  and  others  In  the  city  of  Washington, 
D.  0.,  February  19,  1864."  (This  is  the  date 
of  the  founding  of  the  plaintiffs'  order.)  It 
Is  further  recited  in  this  history  of  the  early 
progress  of  the  defendants'  order  that  "at 
the  session  of  the  Supreme  Lodge  of  the 
Knights  of  Pythias  of  the  World  [plaintifits' 
order],  held  at  Richmond,  Va.,  March  8, 1869, 
an  application  for  a  charter  ftom  a  body  of 
colored  citizens  of  Philadelphia,  Pa.,  pray- 
ing that  they  might  be  permitted  to  have  and 
enjoy  the  great  benefits  of  the  Grand  Order 
of  the  Knights  of  Pythias,  was  refused  on 
account  of  their  color."  It  is  also  further 
recited  In  the  by-laws  of  the  defendants'  or^ 
der  introduced  by  the  defendants:  "The  or- 
der of  Knights  of  Pythias  having  been  insti- 
tuted and  established  on  the  19th  of  Febru- 
ary, 1864,  the  Pythian  period  is  hereby  de- 
clared to  date  therefrom." 

It  is  conceded  that  the  emblems  publicly 
used  by  the  defendants*  order  are  identical 
with  those  worn  and  used  by  the  plaintiffs' 
order;  this  fact  being  testified  to  by  Cres- 
wiU,  one  of  the  defendants.  Some  confusion 
has  arisen  in  Georgia  in  the  delivery  of  the 
mail  of  the  plaintiffs'  order,  but  this  confu- 
sion is  not  shown  to  any  great  extent.  On 
one  occasion  a  member  of  plaintiffs'  order, 
seeking  the  "K.  P.  Hall"  of  his  own  order, 
was  directed  to  the  "K.  P.  Hall"  of  the  de- 
fendants' order.  There  is  "really  very  little 
If  any  material  conflict  of  evidence  between 
the  parties.  As  above  stated,  the  Jury  found 
in  favor  of  the  plaintiffs,  this  finding  being 
that  the  proposed  corporate  name  of  the  de- 
fendants is  an  infringement  upon  the  name  of 
plaintiffs'  association ;  that  such  infringement 
injured  plaintiffs  in  their  property  right  in 
their  name;  that  this  infringement  is  of 
fraudulent  purpose  and  design ;  that  the  em- 
blems or  insignia  used  by  the  defendants  are 
the  same  as  those  used  by  the  plaintiffs,  and 
such  use  injures  plaintiffs  in  their  property 
rights;  that  the  plaintiffs  have  not  acqui- 
esced in  the  use  by  defendants  of  the  name 
and  insignia ;  that  since  the  organization  of 
the  order  represented  by  petitioners,  and  its 
introduction  in  the  state  of  Georgia,  it  has 
been  the  order  of  the  Knights  of  Pythias,  and 
ftB  members  have  been  known  as  '*Knlghts  of 
Pythias"  or  •'Pythian  Knights" ;  that  "Pythi- 
as" is  the  distinctive  word  in  the  name  of  the 
ord«T  represented  by  plaintiffs,  which  cardi- 


nally distinguishes  it  from  the  name  and  style 
of  fraternal  orders  in  the  State  of  Georgia 
and  in  the  United  States,  and  the  name  set 
forth  in  defendants'  petition  for  incorpora- 
tion is  substantially  identical  with  the  name 
and  style  of  petitioners,  the  Grand  Lodge 
Knights  of  Pythias  of  Georgia ;  that  the  name 
set  forth  in  defendants'  petition  for  incor- 
poration is  a  colorable  imitation  of  the  name 
and  style  of  petitioners,  the  Grand  Lodge 
Knights  of  Pythias  of  Georgia :  that  the  use 
by  the  defendants  and  their  associates  of  the 
name  under  which  they  are  seeking  incor- 
poration would  work  a  fraud  upon  the  plain- 
tiffs and  their  associates  and  the  public,  in 
that  the  name  under  which  defendants  pro- 
pose to  Incorporate  is  a  colorable  Imitation 
of  the  name  of  the  order  of  plaintiffs. 

1.  The  first  question  of  law  which  presents 
itself  is  whether  the  plaintiffs  in  the  court 
below  have  shown  such  infringement  of  the 
name  of  their  order,  and  the  use  of  their  in- 
signia, as  entitles  them,  under  the  law,  to  the 
relief  which  they  ask.  It  is  well  settled  that 
a  number  of  persons  may  associate  them- 
selves together  for  the  purpose  of  promoting 
any  lawful  enterprise.  Fraternity,  benevo- 
lence, and  charity  are  among  such  lawful  en- 
terprises. Having  thus  associated  themselves, 
they  are  authorized  to  use  a  name  by  which 
they  will  be  known,  and  under  certain  cir- 
cumstances they  will  be  protected  in  the  use 
of  the  name  chosen.  The  name  may  be  such 
as  Indicates  the  purpose  of  the  association, 
or  it  may  be  arbitrary  or  fanciful.  Words  or 
phrases  which  are  arbitrary  or  fanciful  as 
applied  to  an  association  of  persons  organ- 
ized for  legitimate  purposes  will  constitute 
a  valid  trade-name.  It  has  been  held  that 
words  or  phrases  are  arbitrary  or  fanciful 
when  they  do  not  by  their  usual  and  ordi- 
nary meaning  denote  or  indicate  the  pur- 
poses of  the  association,  but  come  to  indicate 
their  purpose  by  application  and  association. 
The  name  of  an  historical  or  mythological 
event,  or  of  a  person  long  since  dead,  would 
be  an  arbitrary  or  fanciful  name.  An  asso- 
ciation first  appropriating  and  using  an  ar- 
bitrary or  fanciful  name  acquires  a  property 
right  in  that  name.  Where  an  association  of 
persons  have  acquired  by  appropriation  and 
use  a  proprietary  right  in  a  name  that  is  ar- 
bitrary and  fanciful,  no  other  association  of 
persons  have  the  right  to  fraudulently  copy 
or  infringe  upon  that  name.  Paul  on  Trade- 
Marks,  §  160.  An  infringement  upon  a  trade- 
name is  such  a  colorable  Imitation  of  the 
name  that  the  general  public  In  the  exercise 
of  reasonable  care  might  think  that  It  is  the 
name  of  the  association  first  appropriating 
the  name.  Fraud  on  the  part  of  the  infringer 
is  the  use  of  the  name,  or  infringement  there- 
of, with  the  intent  to  make  the  impression  up- 
on the  general  public  that  the  infringer's  as- 
sociation and  the  association  first  appropriat- 
ing the  name  are  the  same.  If  the  associa- 
tion first  appropriating  and  using  a  name 
have  a  clear  right  to  the  use  of  the  same,  fts 
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subsequent  use  by  another  association  know- 
ing of  this  right  is  presumed  by  the  law  to 
be  fraudulent  It  has  been  held  that  even 
the  innocent  or  accidental  use  of  a  trade- 
name capable  of  exclusive  appropriation  will 
be  enjoined. 

The  plaintiffs'  order,  while  primarily  fra- 
ternal and  benevolent  has  certain  property 
and  business  attributes  and  activities,  includ- 
ing the  acquiring  and  ownership  of  large 
amounts  of  property,  and  the  conducting  of 
a  department  of  Insurance  protection.  Un- 
der the  evidence,  the  element  of  injury  is 
sufficiently  shown.  Moreover,  as  to  the  cor- 
porate plaintiff,  the  name  of  the  corporation 
is  in  some  degree  analogous  to  a  trade-ma  rk« 
Clark  on  Oorporatlons,  64.  The  finding  of 
the  Jury  in  this  case  that  the  use  of  the  name 
of  the  plaintiffs'  order  by  the  defendants  was 
with  fraudulent  purpose  and  design  we 
think.  Is  supported  by  the  evidence.  It  ap- 
pears from  the  testimony  that  both  the  plain- 
tiffs' order  and  the  defendants'  order  took 
out  articles  of  Incorporation  under  a  general 
act  of  Congress  of  May  5, 1870,  which  makes 
provision  for  a  summary  suing  out  af  articles 
of  incorporation  by  persons  desiring  to  as- 
sociate themselves  together  for  any  lawful 
purpose.  Chapter  80,  S  3,  16  U.  S.  Stat.  101. 
It  will  be  remembered  that  the  plaintiffs'  or- 
der filed  its  articles  on  August  5,  1870,  and 
the  defendants'  order  October  10,  1889.  This 
act  contains  the  following  provision  relative 
to  the  names  to  be  taken  by  the  proposed 
corporation:  "The  provisions  of  this  act  shall 
not  extend  to  nor  apply  to  any  association  or 
Individual  who  shall,  in  the  certificate  filed 
with  the  register  of  deeds,  use  or  specify  a 
name  or  style  the  same  as  that  of  any  pre- 
viously existing  Incorporated  body  In  the  Dis- 
trict of  Columbia."  Counsel  for  defendants 
contend  that  the  name  they  are  seeking  to 
appropriate  by  incorporation  is  not  substan- 
tially the  same  or  a  colorable  Imitation  of 
the  plaintiffs'  name.  They  say  they  make 
the  name  essentially  different  by  adding  the 
names  of  the  continents.  North  America, 
South  America,  Europe,  Asia,  Africa,  and 
Australia.  We  could  not  agree  with  this  con- 
tention of  the  defendants  if  the  names  of  the 
continents  thus  used  as  sufiixes  were  employ- 
ed in  every  instance  where  the  order  Is  des- 
ignated; for  it  Is  well  established  by  the 
proof  that  the  distinctive  words  In  both  or- 
ders are  the  words  "Knights  of  Pythias." 
At  one  time  In  the  history  of  the  plaintiffs' 
order,  from  the  time  of  its  Incorporation  un- 
der the  act  of  1870  to  the  time  of  its  Incor- 
poration by  the  special  act  of  Congress  of 
1894,  the  Supreme  Order  was  known  as  the 
"Supreme  Order  Knights  of  Pythias  of  the 
World."  The  defendants  in  specifying  their 
field  of  operation  do  not  specify  the  entire 
earth,  but  the  main  continents  thereof. 
These  words  denoting  latitude  of  operation 
are  not  distinctive,  and  they  are  not  always 
added  in  the  use  of  the  name.    It  is  the  use 


and  colorable  or  Imitative  character  of  the 
name  thatjcontrols,  and  the  use  made  of  the 
name  by  the  association  alleged  to  have  in- 
fringed is  a  question  of  fact  for  the  Jury. 
Foster,  Mllbum  &  Co.  v.  Blood  Balm  Co.,  77 
Ga.  216,  3  S.  EL  284;  lAea  v.  Daniel,  82  Ga. 
272,  8  S.  a  432;  Whitley  Grocery  Co.  v.  Mc- 
Caw  Mfg.  Co.,  105  Ga.  839,  32  S.  B.  113.  The 
addition  of  the  word  "Artificial"  by  suffix  to 
the  name  "Carlsbad  Sprudel"  does  not  pre- 
vent infringement,  "Carlsbad"  being  the  dis- 
tinguishing word.  The  name  "National  Fold- 
ing Box  and  Paper  Company"  is  Infringed 
by  the  name  "National  Folding  Box  Compa- 
ny, Limited."  "The  Imitation  need  only  be 
slight,  If  it  attaches  to  what  is  most  salienf 
Johnson  v.  Bauer,  27  C.  C.  A.  374,  82  Fed- 
662;  McCann  v.  Anthony,  21  Mo.  App.  83; 
Saxl^ner  y.  Elsler  &  Mendelson  Company, 
179  U.  S.  19,  31,  21  Sup.  Ct.  7,  45  L.  Ed.  GO; 
Paul  on  Trade-Marks,  §§  59,  168,  170,  188. 

The  plaintiffs  In  error  rely  upon  the  case 
of  Supreme  Lodge  Knights  of  Pythias  ▼.  Im- 
proved Order  Knights  of  Pythias,  113  Mich. 
135,  71  N.  W.  470,  38  L.  R,  A.  658,  in  which 
it  was  held  that  these  names  are  not  so  sim- 
ilar as  to  cause  one  to  be  taken  for  the  oth- 
er. We  do  not  believe  that  this  case  Is  in 
line  with  the  trend  of  authorities  on  the  sub- 
ject of  similarity  of  names.  It  evidently 
turned  largely  on  the  merits  of  the  defend- 
ants' case  as  against  the  plaintiff  which  was 
seeking  the  injunction.'  It  appears  that  the 
members  of  both  orders  had  been  members  of 
the  plaintifTs  order,  and  that  a  law  had  been 
enacted  In  the  plalntifTs  order,  prohibiting 
the  publication  of  Its  constitution,  statutes, 
by-laws,  rituals,  etc.,  in  any  language  other 
than  English.  Those  who  afterwards  organ- 
ized the  defendants'  order,  being  foreigners 
by  birth  and  many  of  them  unable  to  read 
the  English  language,  for  this  cause  with- 
drew from  the  plaintiff's  order.  The  plain- 
tiff's order  had  made  the  members  of  the  de- 
fendants' order  Knights  of  Pythias,  and 
therefore  did  not  stand  in  the  same  rela- 
tion to  them  as  does  the  plaintiffs'  order  In 
the  case  at  bar.  Here  no  authority  was  giv- 
en by  plaintiffs  to  use  the  name,  but  such 
authority  was  expressly  refused.  After  such 
refusal  the  persons  under  whom  the  defend- 
ants claim  to  operate  appropriated  the  name 
of  the  plaintiffs'  order  In  the  very  teeth  of 
the  law  by  which  they  claim  to  have  legal 
existence. 

The  Supreme  Court  of  Tennessee  has  re- 
cently passed  on  a  case  similar  to  this  one. 
In  that  case  Nell,  J.,  says:  "We  are  of  the 
opinion  that  the  injunction  was  properly 
awarded  and  made  perpetual.  While  the 
complainant  was  not  engaged  in  business  for 
profit  in  the  sense  of  commerce  and  trade, 
yet  it  employed  certain  business  activities 
for  the  purpose  of  maintaining  Itself  and  to 
procure  funds  to  carry  out  the  purposes  of 
its  organization;  and  It  maintained  certain 
business    institutions,    its   clubhouses,    and 
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its  home  for  aged  and  Invalid  members.  The 
name  it  bad  acquired  and  appropriated  has 
become  very  valuable  in  the  nature  of  a 
trade-name,"  etc.  Benevolent  and  Protective 
Order  of  Elks  v.  Improved  Benevolent  and 
Protective  Order  of  Elks  (Tenn.)  118  S.  W. 
3S9.  In  a  recent  case  of  Benevolent  and  Pro- 
tective Order  of  Elks  v.  Improved  Benetolent 
and  Protective  Order  of  E31ks  of  the  World, 
and  the  Grand  Lodge  of  the  same,  In  the 
Supreme  Court  of  New  York,  an  injunction 
was  granted  on  July  18,  1908.  60  Misc.  Rep. 
223,  111  N.  Y.  Supp.  1067.  In  the  Appellate 
Division  the  judgment  was  affirmed  on  a 
memorandum  decision.  120  N.  Y.  Supp.  1113. 
See  Society  of  the  War  of  1812  v.  Society  of 
the  War  of  1812,  46  App.  Div,  568,  ^  N.  Y. 
Supp.  355. 

2.  It  is  contended  that  under  the  provi- 
sions of  our  law  no  one  will  be  heard  to  ob- 
ject to  the  creation  of  a  corporation  by  the 
superior  courts,  that  the  power  exercised  by 
the  superior  courts  in  granting  charters  is 
legislative  and  not  Judicial,  and  therefore 
that  a  charter  will  be  granted  as  a  matter  of 
course.  See  Civ.  Code,  §  2350.  It  is  true 
that  it  has  been  held  that  the  act  of  the  su- 
perior court  in  granting  a  charter  under  the 
statute  is  legislative  in  its  character,  rather 
than  judicial.  Gkislight  Co.  v.  West,  78  Ga. 
318.  It  Is  quite  clear  that  the  provisions  of 
our  law  on  this  subject  have  not  been  framed 
to  enable  a  stranger  to  the  proceeding  to 
make  himself  a  party  thereto,  either  as  ob- 
jector or  otherwise,  in  order  to  resist  the 
same;  but  it  has  never  been  held  to  our  knowl- 
edge that  any  person  whose  name  would  bo 
•ffiDCted  by  the  granting  of  a  charter  to  one 
who  fraudulently  undertakes  to  appropriate 
such  name  could  not  assert  his  right  in  eq- 
uity in  a  direct  proceeding  for  that  purpose, 
and  make  the  same  effective  by  injunction. 
On  the  contrary,  it  has  been  distinctly  hold 
by  this  court  that  such  right  may  be  thus  as- 
serted. Lane  v.  Brothers  and  Sisters  Even- 
ing Star  Society,  120  Ga.  355,  47  S.  E.  951. 

3.  The  defendants  contend  that  the  plain- 
tiffs have  been  guilty  of  such  laches  as  estops 
them  from  having  injunction  against  the  use 
by  defendants  of  the  name  in  controversy. 
As  before  stated,  the  evidence  in  this  case 
amply  establishes  the  fact  that  the  defend- 
ants or  those  under  whom  they  assert  a  claim 
of  right  to  operate  took  the  plaintiffs'  name 
not  only  without  authority,  but  after  defend- 
ants had  been  by  the  plaintiffs'  order  ex- 
pressly refused;  and,  further,  that  the  name 
was  adopted  in  articles  of  incorporation  un- 
der a  statute  which  expi'essly  forbade  the  use 
of  a  name  already  appropriated  by  another. 
Tills  puts  the  defendants'  case  within  that 
class  where  the  name  has  been  taken  and  is 
used  in  fraud  of  the  plaintiffs'  rights.  Civ. 
Code,  S  3939,  provides:  "Equity  gives  no  re- 
lief to  one  whose  long  delay  renders  the  as- 
certainment of  the  truth  difficult,  though  no 
legal  limitation  bars  the  right"    The  status 
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of  each  order  from  the  organization  of  each 
is  clearly  shown  by  the  testimony  submitted 
by  each  side,  and,  as  before  stated,  there  is 
very  little  dispute  between  the  parties  so  far 
as  the  testimony  is  concerned.  A  perusal  of 
the  record  in  this  case  makes  it  clear  that  the 
delay  of  the  plaintiffs  in  bringing  this  suit 
has  not  prejudiced  the  defendants  in  their 
ability  to  ascertain  the  truth.  Does  section 
3775  of  the  Civil  Code  afford  a  rule  for  equi- 
table estoppel  ?  It  provides:  "The  limitations 
herein  provided  apply  equally  to  all  courts; 
and,  in  addition  to  the  above,  courts  of  equity 
may  interpose  an  equitable  bar,  whenever, 
from  the  lapse  of  time  and  laches  of  com- 
plainant, it  would  be  Inequitable  to  allow  a 
party  to  enforce  his  legal  rights."  Among  the 
"legal  rights"  sought  to  be  enforced  in  many 
cases  of  this  character  is  that  of  damages  for 
infringement,  loss  of  profits,  etc.  Damages 
are  not  sought  in  this  case;  the  only  legal 
right  sought  by  plaintiffs  being  to  have  the 
use  of  the  name  In  question  by  defendants 
prohibited  and  discontinued,  as  well  as  the 
use  of  certain  emblems  and  insignia.  It  is 
true  that  the  defendants  have  established  an 
order  in  this  state,  which  has  a  numerous 
membership,  and  that  In  its  insurance  depart- 
ment and  by  its  charities  It  dispenses  a  con- 
siderable sum  of  money,  and  the  enforcement 
of  the  decree  in  this  case  that  it  shall  not 
continue  to  do  this  work  in  the  name  it  now 
proposes  to  employ  might  work  considerable 
inconvenience  and  some  hardships.  While  we 
see  no  reason  why  this  cannot  be  readily  done 
by  the  defendants  and  the  work  of  benevo- 
lence and  charity  they  are  engaged  in  be  but 
little  impeded,  yet  even  this  enforcement 
would  not  be  granted  if  the  plaintiffs  have 
been  guilty  of  such  laches  as  works  an  equi- 
table estoppel.  The  question  therefore  to  be 
determined  is  upon  the  assignment  that  the 
finding  of  the  jury  that  the  plaintiffs  have 
not  acquiesced  in  the  use  of  its  name  by  de- 
fendants is  contrary  to  law  and  evidence  and 
without  evidence  to  support  it  The  applica- 
tion of  the  defendants  to  be  incorporated  in 
Fulton  county  in  1905,  which  is  sought  to  be 
enjoined,  is  the  first  attempt  to  organize  un- 
der the  laws  of  this  state.  This  is  a  secret 
society  holding  its  meetings  behind  closed 
doors.  The  evidence  further  discloses  that 
there  was  no  confusion  In  the  delivery  of 
mail  until  a  short  time  before  this  suit  was 
instituted.  As  each  other  grew  In  the  num- 
ber of  its  members  and  lodges  the  probability 
of  confusion  In  the  name  increased.  Besides, 
the  element  of  actual  fraud  has  been  consider- 
ed in  cases  of  trade-marks  and  labels  in  deal- 
ing with  the  subject  of  laches.  Mclntire  v 
Pryer,  173  U.  S.  38,  19  Sup.  Ct.  352,  43  L. 
Ed.  606;  McLean  v.  Fleming,  96  U.  S.  245,  24 
Ia  Ed.  828;  Menendez  v.  Holt,  128  U.  S.  514 
9  Sup.  Ct.  143,  32  Ia  Ed.  526. 

The  court  below  properly  submitted  to  the 
jury  tjie  question  whether  under  the  proof 
the  plaintiffs  had  been  guilty  of  such  acquiec 
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cence  or  lacbes  as  would  estop  them,  rightly 
holding  that  the  burden  was  on  the  defend- 
ants to  establish  such  acquiescence  as  would 
bar  the  plaintiffs'  right  to  have  relief.  As  to 
burden  of  proof  when  fraud  has  been  shown, 
see  18  Am.  &  Eng.  Enc.  Law,  118,  and  cita- 
tions. In  South  Carolina  it  appears  that  the 
plaintiff  is  not  required  in  the  first  instance 
to  prove  hlB  ignorance;  the  burden  to  show 
knowledge  being  on  the  defendant.  Means  v. 
Feaster,  4  S.  C.  249;  Bank  v.  Dowling,  52 
S.  a  345f  29  S.  E.  788.  Quoting  from  18  Am. 
&  Eng.  Enc.  Law,  119 :  "There  is  no  artificial, 
fixed,  or  determinate  rule  according  to  which 
the  defense  [of  laches]  is  supplied."  "By  rea- 
son of  the  difference  in  the  facts,  no  one  case 
can  become  an  exact  precedent  for  another." 
"So  each  case  as  it  arises  must  be  decided 
according  to  its  own  peculiar  circumstances, 
taking  into  consideration  all  the  elements 
which  affect  the  question."  "Though  the  lapse 
of  a  few  years  may  be  sufficient  to  defeat 
the  action  in  one  case,  a  longer  period  may 
be  held  requisite  In  another,  dependent  upon 
the  situation  of  the  parties,  the  extent  of 
their  knowledge,  or, means  of  information," 
etc.  "The  cases  all  proceed  upon  the  theory 
that  laches  is  not,  like  limitation,  a  matter 
of  time,  but  principally  a  question  of  the  In- 
equity of  permitting  the  claim  to  be  enforced— 
an  inequity  founded  upon  some  change  in 
the  condition  or  relations  of  the  property  or 
the  parties" — citing  authorities  from  numer- 
ous state  courts,  and  from  United  States 
courts. 

The  general  rule  that  laches  will  bar  equi- 
table relief  seems  to  be  qualified  in  trade- 
mark and  trade-name  cases,  especially  in  the 
United  States.  In  England  the  rule  is  some- 
what strictly  applied  that  the  proprietor  of  a 
trade-mark  forfeits  his  right  to  relief  against 
infringement  by  laches  and  acquiescence  in 
the  use  of  his  mark  by  another.  **In  the 
United  States  the  rule  is  not  so  strictly  ap- 
plied, the  general  rule  being  that  acquies- 
cence or  delay  in  asserting  a  trade-mark  right 
against  an  infringer  amounts  only  to  a  license 
at  will,  which  can  be  terminated  at  any  time 
by  a  suit  for  an  injunction.  If  title  of  the 
plaintiff  is  clear,  and  the  Infringement  plain, 
an  injunction  will  be  granted."  28  Am.  & 
Eng.  Enc.  Law,  397,  citing  many  authorities, 
both  state  and  federal.  Taking  into  consid- 
eration tliat  the  subject  of  controversy  In  this 
case  is  in  the  nature  of  a  trade-name,  and 
that  the  contest  is  between  two  secret  so- 
cieties whose  relations  to  each  other  during 
the  period  from  the  appropriation  of  the 
name  by  one  to  the  institution  of  the  suit  for 
injunction  by  the  other  was  not  the  usual 
relation  that  one  person  ordinarily  sustains  to 
another,  we  cannot  say  that  the  finding  of  the 
Jury  that  the  plaintiffs  had  not  acquiesced 
in  the  use  of  their  name  by  d^endants  is  not 
supported  by  the  evidence.  The  suit  was  fil- 
ed promptly  after  the  defendants  came  out 
Into  the  open  and  by  petition  duly  published 


asked  the  court  to  give  legal  sanction  to 
their  use  of  the  plaintiff's  name. 
.  4.  Authorities  are  submitted  in  the  brief  of 
the  plaintiffs  in  error  on  the  proposition  as- 
serted by  them  that  "a  foreign  corporation 
has  no  right  to  object  to  a  domestic  corpo- 
ration being  Incorporated  under  the  same 
name.*'  If  it  be  contended  that  this  contest 
Is  between  the  Supreme  Lodge  Knights  of 
Pythias  as  a  party  plaintiff  and  the  defend- 
ants Creswlll  et  al.,  as  constituting  a  domes- 
tic corporation,  party  defendant,  the  propo- 
sition stated  is  not  supported  by  the  rec- 
ord. The  defendants  are  not  a  Georgia  cor- 
poration. If  the  incorporation  of  the  plain- 
tiff's order  and  that  of  the  defendants  under 
act  of  Congress  are  compared,  that  of  the 
plaintiff  is  the  older.  Moreover,  the  plain- 
tiffs Include  not  only  a  corporation,  but  also 
individual  members  of  a  voluntary  organiza- 
tion of  this  state. 

6.  The  plaintiffs  In  error  make  what  they 
call  two  federal  questions  in  this  case.  (1) 
That  this  is  a  contest  between  two  federal 
corporations,  and  therefore  a  federal  ques- 
tion is  involved.  Ck)mplaint  is  made  that  the 
court  below  erred  in  not  stating  to  the  Jury 
that  the  defendants  claimed  their  right  to 
use  the  name  in  question  by  aitthority  of  the 
act  of  Cbngress,  being  the  general  incorpora- 
tion act  of  May  5,  1870,  And  that  the  finding 
of  the  Jury  and  the  decree  of  the  court  vio- 
late their  rights  under  this  charter.  We  do 
not  appreciate  the  force  of  this  exception. 
It  would  not  have  been  proper  for  the  trial 
Judge  to  submit  such  a  question  to  the  Jury. 
A  finding  on  the  point  could  have  thrown 
no  light  on  the  controversy  and  could  not 
have  aided  the  defendants  in  any  way.  This 
proposition  is  also  not  supported  by  the  rec- 
ord. This  suit  was  brought  against  Ores- 
will  et  al.  as  individuals  acting  and  seeking 
a  charter.  The  Supreme  Lodge  of  the  order 
of  which  they  claim  to  be  members  has  never 
been  made  a  party  to  this  case,  and  is  not 
here  asserting  any  corporate  rights.  (2) 
The  second  federal  question  raised  is  claimed 
to  be  predicated  on  the  provision  of  the  four- 
teenth amendment  to  the  Oonstitution  of  the 
United  States:  "Nor  shall  any  state  de- 
prive any  person  of  life,  liberty  or  property, 
without  due  process  of  law,  nor  deny  to  any 
person  within  its  Jurisdiction  the'  equal  pro- 
tection of  the  laws."  The  pleadings  of  the 
plaintiffs  in  this  case  contain  no  reference 
to  the  social  status  of  the  defendants  or 
their  color.  The  defendants  in  an  amend- 
ment to  their  original  answer  set  up  that  the 
members  of  the  defendants*  order  are  mem- 
bers of  the  negro  race,  and  that  the  order  of 
the  plaintiCPb  is  made  up  of  members  of  the 
Caucasian  race.  The  able  Judge  trying  this 
case  in  his  instruction  to  the  Jury  made  no 
reference  to  the  matters  set  up  by  this 
amendment  on  the  part  of  the  defendants  or 
to  the  racial  or  social  status  of  either  the 
plaintiffs  or  the  defendants.    Neither  do  we 
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thlQk  tbat  tile  AefendantB  by  merely  allegiog 
tbelr  color  can  introdace  this  subject  Into  tbe 
case  to  make  a  federal  question  or  to  daim 
any  superior  rights  thereby.  •  The  question 
of  color  raised  by  the  defendants  certainly 
does  not  entitle  them  to  greater  rights  In 
the  case  under  tbe  fourteenth  amendment  to 
the  federal  Constitution  than  they  would 
hare  enjoyed  had  they  been  members  of  the 
same  race  as  the  plaintiffs. 
Judgment  affirmed. 

FISH,  a  J.,  and  EVANS  and  ATKINSON, 
JJm  being  disqualified,  Jndges  R.  W.  FREE- 
MAN, of  the  Coweta  circuit,  H.  O.  USWIS, 
of  the  Ocmulgee  circuit,  and  PRICE  ED- 
WARDS, of  the  Tallax)oosa  circuit,  were  des- 
ignated to  sit  in  their  stead.  After  argu- 
ment, it  appearing  that  Judge  LEWIS  also 
was  disqualified,  counsel  agreed  that  the  case 
be  decided  by  the  members  of  the  court 
which  heard  it.  The  judgment  is  concurred 
in  by  all  the  members  of  the  court  as  thus 
constituted. 


(138  Oa.  851) 

IRELAND  ▼.  DYER. 
(Supreme  Court  of  Georgia.     Feb.  21,   1910.) 

(Syllabus  hy  the  Court.) 

1.  Descent  and  Distribution  (S|  09.  106*)— 
Advancement8>-Gift  bt  Fathsb-in-Law 
TO  -Son-in-Law. 

A  deed  of  gift  by  a  father-in-law  to  his  son- 
in-law,  accepted  by  the  latter,  which  contains 
a  provision  clearly  indicating  that  it  was  the 
intention  of  the  grantor  that  the  property  so 
conveyed  was  to  be  an  advancement  to  his 
daughter  the  wife  of  the  grantee,  is  an  advance- 
ment to  her,  notwithstanding  she  may  have  been 
ignorant,  not  only  of  the  fact  that  the  deed 
contained  sach  a  provision,  but  even  of  the  ex- 
istence of  the  deed  altogether. 

[Kd.  Note.~For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §S  398-410;  Dea  Dig. 
If  99.  105.*] 

2.  Executors  anb  AniaNiSTRAToas  (I  451^— 

AcnONS—EviBENCE. 

Under  tbe  evidence  in  the  case  the  jury 
could  have  found  that  the  plaintiff  had  not  re- 
ceived her  distributive  share  of  the  estate,  after 
deducting  from  that  distributive  share  tiie  value 
of  the  advancement  made  to  her,  and  therefore 
it  was  error  for  the  court  to  direct  a  verdict  in 
favor  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  |  451.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty;  Moses  Wright,  Judge. 

Action  by  Sarah  Ireland  against  L.  H.  Dy- 
er, administrator  of  S.  B.  Dyer.  There  was 
a  directed  verdict  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

R.  M.  W.  Glenn  and  F.  W.  Copland,  for 
plaintiff  in  error.  Jas.  P.  Shattuck,  for  de- 
fendant in  error. 

BECK,  J.  Sarah  Ireland  brought  suit 
against  L.  H.  Dyer,  administrator  of  S.  B. 
Dyer,   deceased,   to   recover  her  interest  as 


I  distributee  and  heir  at  low  of  the  estate  of 
said  S.  B.  Dyer,  who  was  the  plaintiff'fi 
father.  It  was  alleged  and  admitted  that 
there  were  several  thousand  dollars  belonging 
to  the  estate  in  the  hands  of  the  administra- 
tor, which  had  not  been  distributed.  The* 
defense  relied  on  was  that  S.  B.  Dyer,  prior 
to  his  death,  had  given  to  the  plaintiff,  or  to 
her  husband  for  her,  or  to  her  jointly  with 
her  husband,  a  certain  portion  of  his  real 
estate  as  an  advancement  out  of  his  estate, 
and  further,  that  the  land  so  conveyed  was 
intended  to  be  and  was  accepted  as  the  plain- 
tiff's entire  Interest  in  his  estate.  The  court 
so  construed  the  deed  and  the  evidence,  and 
directed  the  jury  to  return  a  verdict  for 
the  defendant  The  plaintiff  moved  for  a 
new  trial,  which  being  denied,  she  excepted. 
1.  The  deed  from  8.  B.  Dyer  to  his  son-in- 
law,  W.  W.  Ireland,  who  Is  now  and  was  at 
the  time  of  its  execution  the  husband  of  the 
plaintiff  in  error,  contains  the  provision  that 
"the  above  deed  is  made  to  W.  W.  Ireland 
and  his  wife,  Sarah,  as  her  interest  in  my 
estate.*'  Civ.  Code  1895,  {  3475,  reads  as 
follows:  "A  memorandum  of  advancements, 
in  the  handwriting  of  the  parent,  or  sub- 
scribed by  him,  shall  be  evidence  of  the  fact 
of  advancement,  but  shall  not  be  conclusive 
as  to  the  valuation  of  the  property,  unless 
inserted  as  part  of  testator's  will  or  referred 
to  therein."  Considering,  therefore,  the  stip- 
ulation in  the  deed  as  above  quoted,  there 
could  be  no  doubt,  if  the  conveyance  had 
been  made  to  the  daughter  and  received  by 
her,  as  it  was  by  her  husband,  that  the  prop- 
erty thus  conveyed  would  have  constituted 
an  advancement  to  the  daughter;  and  the 
fact  that  the  conveyance  was  made  not  to 
the  daughter,  but  to  her  husband,  does  not 
render  the  provision  in  the  instrument  under 
consideration  any  the  less  an  advancement, 
as  it  was  clearly  intended  by  the  donor  to 
be.  The  fact  that  the  property  was  actually 
received  by  the  son-in-law  is  established. 
Civ.  Code  1895,  §  3474  (which  was  section 

2579  of  the  Code  of  1882),  is  as  follows:  *'An 
advancement  is  any  provision  by  a  parent 
made  to  and  accepted  by  a  child  out  of  his 
estate,  either  in  money  or  property,  during 
his  lifetime,  over  and  above  the  obligation  of 
the  parent  for  maintenance  and  education." 
In  the  case  of  Holllday  v.  Wlngfleld,  59  Ga. 
206,  the  court,  construing  this  section,  said: 
'*Tbese  words  do  not  mean  that  the  child 
must  formally  accept  the  provision  as  an  ad- 
vancement; that  the  parent  must  say  to  the 
child,  *Now,  I  give  you  this  as  an  advance- 
ment,* and  the  child  respond,  1.  accept  it  as 
such.*  The  meaning  is  that  the  child  must 
receive  the  provision,  get  the  property  or 
money  in  possession,  and  in  that  sense  accept 
it,  take  it,  keep  it.    The  very  next  section — 

2580  (section  3475) — shows  that  the  meaning 
given  by  the  court  below  to  2579  cannot  be 


•Por  oUier  eatet  see  same  topic  and  section  NUMBER  In  Dec.  Ifc  Am.  Digs.  1007  to  date.  *  Reporter  IndezM 
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correct  That  section  (2580)  declares  that  'a 
memorandum  of  advancements  In  the  hand- 
writing of  the  parent,  or  subscribed  by  him, 
shall  be  evidence  of  the  fact  of  advancement, 
but  shall  not  be  conclusive  as  to  the  valua- 
tion of  the  property,  unless  Inserted  as  a 
part  of  the  testator's  will  or  referred  to 
therein.*  It  does  not  matter  that  the  child 
never  heard  of  this  memorandum,  that  he 
was  Ignorant  of  it  altogether,  that  he  thought 
it  a  donation  from  affection,  and  hence  never 
accepted  It  as  an  advancement  The  mere 
memorandum  of  the  parent  concludes  him  as 
to  everything  except  the  valuation  of  the 
property." 

But  It  Is  argued  that  Inasmuch  as  the 
gift  evidenced  by  S.  B.  Dyer's  deed,  if  it  was 
a  gift  was  to  the  son-in-law,  and  not  to  the 
daughter,  of  the  donor,  it  cannot  be  charged 
to  her  as  an  advancement  In  the  distribu- 
tion of  the  estate.  The  contention  thus  plain- 
ly stated  cannot  be  maintained.  While  we 
have  been  unable  to  find  any  decision  of  this 
court  covering  this  precise  question,  we 
find  abundant  authorities  In  the  decisions 
of  the  courts  of  other  states  directly  adverse 
to  the  position  of  counsel  for  defendant  in 
error.  In  the  case  of  Bridgers  v.  Hutchlns, 
33  N.  C.  68,  the  court  said :  "A  gift  to  the 
husband  during  coverture  is  undoubtedly  an 
advancement  to  the  wife."  And  In  Haglar  v. 
McOombs,  66  N.  C.  345,  it  was  said:  "It 
can  scarcely  be  contended  that  a  gift  of 
property  to  a  son-in-law  would  not  be  prima 
fade  an  advancement  to  the  wife;  and,  this 
being  so,  no  reason  is  seen  why  the  payment 
of  the  husband's  debts  would  not  be  equally 
an  advancement  and  no  reason  Is  seen  why 
the  father,  having  become  surety  for  these 
debts,  should  make  the  payment  the  less  an 
advancement"  In  the  case  of  McDearman 
V.  Hodnett  83  Va.  281,  2  S.  E.  643,  the  court 
referring  to  the  opinion  last  cited,  said:  "The 
appellant,  however,  contends  that  these  prin- 
ciples do  not  apply  in  this  state  to  a  cause 
like  the  present  because  of  the  provisions  of 
the  act  of  April  4,  1877,  commonly  called  the 
•Married  Woman's  Act'  (Acts  1876-77,  p.  333). 
The  argument  is  that  the  act  changed  the  re- 
lations of  a  husband  towards  his  wife  as 
respects  her  property,  which  is  no  longer 
subject  to  his  disposal,  or  to  the  payment 
of  his  debts,  but  is  possessed  and  controlled 
by  her  as  though  she  were  a  feme  sole.  This 
may  be  true,  but  we  do  not  perceive  that  It 
affects  the  question  before  us.  The  object  of 
the  act  is  to  secure  to  married  women  the 
enjoyment  and  control  of  their  property,  but 
not  to  interfere  with  the  dominion  over  and 
right  of  didposal  of  one's  property,  or  with 
the  general  law  as  respects  the  dealings  be- 
tween parents  and  their  children,  or  the  dis- 
tribution of  decedents*  estates.  The  question 
of  advancements  Is,  therefore,  not  touched  or 
in  any  way  Influenced  by  the  act;  nor  was 
it  designed  to  have  any  such  influence." 
Similar   rulings   from   the  courts   of  other 


states  might  be  multiplied.  In  2  Am.  &  Eng. 
Enc.  Law,  826,  327,  it  is  said:  *'It  is  well 
settled  by  the  authorities  that  the  donor's 
Intention  Is  the  controlling  principle  in  the 
application  of  the  doctrine  of  advancements, 
and  that  whatever  the  donor  intended  as  an 
advancement  should  be  so  considered,  without 
regard  to  the  mode  of  making  it  or  of  secur- 
ing the  actual  enjoyment  of  It  According  to 
this  principle  it  has  many  times  been  held 
that  a  gift  to  a  son-in-law  during  the  life  of 
the  donee's  wife  constitutes  an  advancement 
to  the  wife,  and  It  is  Immaterial  that  the 
daughter  does  not  know  of  the  advancement 
to  the  son-in-law,  or  that  by  reason  of  im- 
proper investments  or  otherwise  the  daughter 
does  not  in  fact  derive  any  benefit  from  the 
advancement!  Thus  the  payment  by  a  father 
of  his  son-in-law's  debts  may  constitute  an 
advancement  to  the  daughter.  ♦  •  •  It 
has  been  held  that  the  married  women's 
property  act  securing  to  them  their  separate 
property,  did  not  prevent  an  advancement  to 
the  son-in-law  from  being  deemed  an  ad- 
vancement to  the  daughter."  See,  in  this 
connection,  the  cases  of  Lindsay  v.  Piatt  9 
Fla.  150;  Bruce  v.  Slemp,  82  Va.  352,  4  S. 
E.  692 ;  Dilley  v.  Love,  61  Md.  603 ;  Wilson 
V.  Wilson,  18  Ala.  176;  Stewart  v.  Pattlson, 
8  Gill  (Md.)  46;  Barber  v.  Taylor's  Heirs,  9 
Dana  (Ky.)  84;  Baker  y.  Leathers,  8  Ind. 
558;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  774, 
775 ;  14  Cyc.  166.  What  is  said  In  the  cases 
from  which  the  above  quotations  are  taken 
and  those  which  are  cited  renders  further 
elaboration  of  the  question  unnecessary. 

There  was  some  attempt  to  show  that 
Ireland  secured  possession  of  the  land  by  a 
purchase  from  Jim  Dyer,  the  son  of  S.  B. 
Dyer,  of  Jim  Dyer's  interest  in  the  property ; 
but  there  is  absolutely  no  evidence  to  show 
that  the  latter  had  either  title  to  or  the 
right  of  possession  of  the  property  in  ques- 
tion; and  in  view  of  what  we  have  ruled 
above  as  to  the  effect  of  the  deed,  and  the 
further  fact  that  it  clearly  appears  that  Ire- 
land received  and  accepted  the  deed  to  this 
property  from  his  father-in-law,  and  went 
into  possession  of  the  property,  the  court  be- 
low was  clearly  right  in  giving  to  the  deed 
the  construction  which  he  placed  upon  It 

2.  But  while,  as  shown  above,  we  agree 
with  the  trial  judge  in  his  construction  of 
the  deed  from  S.  B.  Dyer  to  W.  W.  Ireland, 
containing  as  it  does  the  provision  above  set 
forth,  it  still  does  not  appear  that  the  direc- 
tion of  a  verdict  in  favor  of  the  defendant  in 
the  case  was  authorized  by  the  evidence ;  for, 
if  the  evidence  introduced  by  the  plaintiff 
should  be  taken  as  true  (and  of  its  effect  the 
jury  were  the  sole  judges),  the  plaintiff  had 
not  received  her  distributive  share  of  the 
estate,  as  shown  by  the  uncontroverted  evi- 
dence, after  deducting  from  that  distributive 
share  the  value  of  the  advancement  at  the 
time  of  the  conveyance ;  and  the  rule  is  that 
every  advancement  unless  a  value  is  agreed 
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on  at  the  time  of  Its  acceptance,  shall  be 
estimated  at  its  value  at  the  time  of  the  ad- 
vancement   Civ.  Code  1895,  {  3478. 

Judgment  reversed.     All  the  Justices  con- 
cur. 


(133  Ga.  823) 

MITCHELL  et  al.  v.  J.  A.  GIFFORD  &  CO. 

(Supreme  Court  of  Georgia.     Feb.   10,  1910.) 

(Byllabus  ty  the  Court.) 

1.  Bbokebb  (§  31*)  —  Employment  and  Au- 
thority—Sale TO  Self. 

As  a  general  rule,  where  one  is  employed 
by  an  owner  of  property  to  sell  it  as  his  agent, 
he  is  not  authorized  to  sell  it  to  himself  alone, 
or  together  with  others,  without  the  consent  oi 
the  owner;  but  in  the  present  case  there  was 
evidence  to  show  that  the  owner  consented  to 
the  making  of  such  a  sale,  provided  that  he 
should  receive  a  certain  amount,  without  liabil- 
ity on  his  part  for  commissions. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent.  Dig.  f  24 ;    Dec.  Dig.  §  31.*] 

2.  Contracts  (J  177*)— Parties. 

There  being  evidence  tending  to  show  that 
the  real  estate  agent  had  first  agreed  with  an- 
other person  to  procure  a  purchaser,  and  that 
all  of  them  should  have  an  interest  in  the  land, 
and  should  divide  it  into  lots  and  sell  it  for  a 
profit,  and  that  subseQuently  such  third  person 
stated  to  the  real  estate  agent  that  the  contem- 
plated purchaser,  who  would  furnish  the  money 
to  pay  for  the  land,  and  whose  name  was  not 
divulged  to  the  agent,  was  unwilling  for  the 
agent  to  be  interested  in  the  enterprise,  and 
that  thereupon  it  was  agreed  between  the  agent 
and  the  person  with  whom  he  was  dealing  that 
the  latter  would  pay  a  certain  amount  to  the 
former  in  consideration  of  the  satisfaction  of  his 
commission,  on  relinquishing  any^  further  claim 
of  interest,  which  he  did,  in  a  suit  by  the  agent 
against  the  person  making  such  agreement  and 
others,  there  was  no  error,  relatively  to  such 
person,  in  refusing  to  grant  a  nonsuit  or  direct 
a  verdict  in  favor  of  the  defendant. 

[Ed.   Note. — For  other  cases,  see  Contracts, 
Dec  Dig.  9  177.*] 

3.  Contracts  (§  177*)— Parties. 

Relatively  to  the  person  who  was  to  be 
actual  purchaser  and  pay  the  purchase  money, 
there  was  no  evidence  sufficient  to  show  that  be 
knew  of  or  took  part  in  the  negotiations  with 
the  real  estate  agent  mentioned  in  the  preced- 
ing headnote,  or  that  he  was  bound  by  any 
promise  to  pay  commissions  of  the  agent,  or  an 
amount  for  the  latter's  making  no  claim  to  be 
interested  in  the  purchase  and  development  of 
the  property.  A  verdict  against  him  in  behalf 
of  the  real  estate  agent  was,  therefore,  not  war- 
ranted by  the  evidence. 

[Ed.   Note.— For  other  cases,  see   Contracts, 
Dec.  Dig.  §  177.*] 

4.  Corporations  (J  448*)— Contracts. 

The  same  is  true' of  a  corporation,  which 
was  formed  by  the  purchaser  and  the  middle- 
man, with  whom  the  real  estate  agent  dealt, 
some  time  after  the  agreement  of  purchase  was 
made,  and  which  corporation  took  over  the  land 
and  improved  and  sold  it.  The  evidence  did  not 
show  that  any  such  corporation  was  organized 
or  in  contemplation  when  the  agreement  with 
the  real  estate  agent  was  claimed  to  have  been 
made,  or  that  it  ever  made  any  promise  or  did 
anything  to  render  itself  liable  to  pay  commis- 
sions to  the  agent  on  account  of  the  sale  of  the 
land. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  %  44&*] 


Error  from  Superior  Court,  E\ilton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  R.  N.  Mitchell  and  others 
and  J.  A.  Gififord  &  Co.  From  the  Judgment, 
Mitchell  and  others  bring  error.    Reversed. 

J.  E.  &  L.  F.  McLelland,  for  plaintiffs  in 
error.  C.  W.  Smith  and  M.  A.  Hale,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judfirment  reversed.  All 
the  Justices  concur. 


(184  Oa.  213) 
WHITNEY  et  al.  v.  CENTRAL  GEORGIA 

POWER  CO. 

(Supreme  Court  of  Georgia.     March  3,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and  Error  (§  169*)— Review— Ob- 
jections Not  Raised  Below. 

Points  not  raised  in  the  pleadings,  and  not 
passed  on  by  the  trial  judge,  cannot  be  made  for 
the  first  time  in  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.   Dig.  §{  1018-1034;   Dec,  Dig.  § 

leo.*] 

2.  Eminent   Domain   (§  178*)— Procedure- 
Venue. 

If  the  land  sought  to  be  condemned  under 
Civ.  Code,  §  4C57  et  se9.,  is  located  partly  in 
two  counties,  the  proceedings  to  condemn  may  be 
had  in  either  county. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  §  173.*] 

3.  Eminent   Domain    (§   180*)— Procedure- 
Notice  TO  Nonresidents. 

Where  the  land  so  sought  to  be  condemned 
lies  in  two  counties,  the  ordinary  of  the  county 
where  the  condemnation  proceeding  is  had  is 
the  official  referred  to  in  section  4665,  upon 
whom  the  law  devolves  the  duty  of  mailing  no- 
tice of  condemnation  to  a  nonresident  owner. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  489 ;   Dec.  Dig.  §  180.*] 

4.  Review— Evidence. 

The  other  legal  questions  are  decided  in 
Nolan  V.  Central  Georgia  Power  Co.,  67  S.  E^ 
— .  The  evidence  supports  the  finding  of  fact 
upon  which  the  interlocutory  judgment  rests. 

Atkinson  and  Holden,  JJ.,  dissenting. 

Error  from  Superior  Court,  Bibb  CJounty; 
W.  H.  Felton,  Judge. 

Action  by  C.  E.  Whitney  and  others  against 
the  Central  Georgia  Power  Company.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.    Affirmed. 

Wm.  H.  Barrett,  for  plaintiffs  In  error. 
Walter  T.  Johnson  and  01  in  J.  Wimberly,  for 
defendant  in  error. 

BECK,  J.  Charles  E.  Whitney,  Frank  E. 
Whitney,  Eddy  R.  Whitney,  and  Sarah  J. 
Whitney  are  the  owners  of  two  tracts  of  land, 
one  known  as  the  "Parker  Place,"  lying  en- 
tirely in  the  county  of  Newton,  and  the  oth- 
er as  the  "John  Barnes  Mill  Place,"  lying  In 
the  counties  of  Newton  and  Butts.  The  Cen- 
tral Georgia  Power  Company  served  these 
landowners  with  notice  that,  being  unable  by 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Ifc  Am.  Digs.  1^07  to  date,  ik  Reporter  Indexes 
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contract  to  procure  a  right  of  way,  they  would 
proceed  to  coBdemn  the  land  pursuant  to  the 
act  approved  December  7,  1897  (Acts  1897,  p. 
OS) ;  whereupon  the  landowners  filed  their 
potltlon  to  enjoin  the  condemnation  proceed- 
ings, upon  the  grounds  therein  set  forth.  A 
rule  nisi  was  issued  to  the  defendants  to 
show  cause  why  temporary  Injunction  should 
not  be  granted  as  prayed,  and  on  the  inter- 
locutory hearing  the  court  refused  to  grant 
a  temporary  injunction.  The  writ  of  error 
was  sued  out  to  this  judgment 

1.  Error  is  assigned  upon  this  judgment 
because  there  was  no  satisfactory  evidence 
that  the  Central  Georgia  Power  Company  had 
not  been' able  to  contract  with  the  defend- 
ants for  the  propertj'  sought  to  be  condemn- 
ed. This  point  is  sought  to  be  raised  for 
the  first. time  in  the  bill  of  exceptions.  No 
complaint  of  this  kind  was  made  in  the  plain- 
tiffs' petition;  and  it  was  recited  in  the 
notice  of  condemnation,  attached  thereto  as 
Exhibit  A,  that  the  parties  were  **unable  by 
contract  to  procure  the  right  of  way  and 
easements"  sought  to  be  condemned.  Inas- 
much as  this  point  was  not  made  in  the 
pleadings,  nor  passed  upon  by  the  presiding 
judge,  this  attack  upon  the  judgment  cannot 
be  considered. 

2.  The  judgment  is  alleged  to  be  erroneous, 
because  it  allows  property  to  be  condemned 
which  is  located  in  another  county  than 
where  the  condemnation  proceeding  Is  pro- 
posed by  the  notice  to  take  place.  It  appears 
from  the  record  that  the  plaintiffs  owned  two 
tracts  of  land,  one  located  entirely  in  New- 
ton county,  and  the  other  partly  in  Newton 
and  partly  in  Butts  county.  The  condemna- 
tion statute,  as  expressed  in  Civ.  Code,  S  4657 
et  seq.,  is  silent  as  to  the  venue  In  a  case  of 
this  kind;  but,  following  the  analogies  of  the 
law,  we  do  not  think  there  can  be  any  doubt, 
where  the  land  which  is  sought  to  be  con- 
demned Is  located  in  two  counties,  that  the 
condemnation  may  proceed  In  either  county. 
The  policy  of  requiring  the  proceedings  to  be 
in  the  county  where  the  land  is  located  is  in 
part  due  to  the  facility  of  procuring  witness- 
es familiar  with  the  property  to  testify  as 
to  Its  value,  and  also  to  afford  the  assessors 
the  opportunity  of  personal  examination. 
This  policy  is  not  changed  by  allowing  the 
condemnation  to  be  had  in  either  county, 
where  the  tract  of  land  sought  to  be  con- 
demned is  traversed  by  a  county  line.  It 
would  be  impracticable  to  have  two  condem- 
nations. The  entire  tract  of  land  is  sought 
to  be  taken.  The  tract  of  land  is  a  unit,  and 
Us  value  can  be  accurately  arrived  at  only  by 
considering  it  as  a  unit  In  ejectment  causes, 
where  the  land  lies  in  two  counties,  the  venue 
of  the  suit  may  be  in  either;   and  the  same 


reason  underlying  this  rule  applies  to  the 
proceeding  of  condemnation  of  a  tract  of  land 
lying  in  two  counties,  and  this  is  the  rule 
which  has  been  applied  elsewhere.  15  Cyc. 
835;  A.  &  N.  R.  Co.  v.  Gough,  29  Kan.  94; 
Oity  of  Helena  v.  Rogan,  26  Mont  452,  68 
Pac.  798;  JEtna  Mills  v.  Inhabitants  of 
Brookline,  178  Mass.  482,  59  N.  E.  101& 

3.  The  judgment  is  alleged  to  be  erroneous 
for  the  reason  that  no  service  of  the  proceed- 
ings to  condemn  had  been  legally  perfected 
upon  Frank  E.  Whitney  and  Eddy  R.  Whit- 
ney. It  was  agreed  between  the  parties  on 
the  interlocutory  hearing  that  the  service  of 
notice  required  by  section  4665  of  the  Civil 
Code  upon  Frank  E.  Whitney  and  Eddy  R. 
Whitney,  nonresidents,  had  been  made  by  the 
ordinary  of  Newton  county,  but  had  not  been 
made  by  the  ordinary  of  Butts  county,  and 
that  no  service  of  any  kind  had  been  made 
through  the  ordinary  or  other  officer  of  Butts 
county.  Civ.  Code,  §  4665,  provides  that,  if 
any  of  the  owners  of  the  property  reside  out 
of  the  state,  notice  shall  be  served  upon  the 
person  in  possession,  and  a  like  notice  shall 
be  inclosed  in  an  envelope  properly  stamped 
and  directed,  and  be  by  the  condemnor  de- 
livered to  the  ordinary  of  the  county,  who 
shall  mall  the  same  to  the  owner,  if  their 
address  is  known;  and,  if  not  known,  the 
ordinary  shall  act  for  such  nonresident  own- 
er in  the  manner  provided  for  unrepresented 
minors.  The  contention  is  that  this  provision 
of  the  law  is  not  complied  with  where  land 
lies  in  two  counties,  unless  the  ordinary  of 
each  county  Issue  the  prescribed  notice.  We 
do  not  think  so.  The  whole  intendment  of 
the  act  is  that  the  ordinary  of  the  county 
where  the  condemnation  is  to  take  place  is 
the  official  upon  whom  the  law  devolves  this 
duty,  and  a  notice  mailed  by  him  compiles 
with  the  requirements  of  the  statute. 

4.  The  various  other  legal  questions  made 
in  this  case  have  been  considered,  and  decid- 
ed adversely  to  the  plaintiffs*  contention,  in 
the  case  of  Nolan  v.  Central  Georgia  Power 
Company,  67  S.  E.  656,  The  evidence  was 
sufficient  to  support  the  finding  of*  fact  in- 
volved in  the  interlocutory  judgment  com- 
plained of. 

Judgment  affirmed.  All  the  Justices  concur, 
except  ATKINSON  and  HOLDBN,  JJ.,  dis- 
senting. 

« 

HOIIDEN,  J.  The  writer  cannot  concur  in 
the  judgment  of  affirmance  In  this  case,  for 
the  reasons  given  in  his  dissent  in  the  case 
of  Nolan  v.  Central  Georgia  Power  Company, 
67  S.  E.  656.  this  day  decided.  I  am  authoriz- 
ed to  state  that  Justice  ATKINSON  concurs 
in  this  dissent 
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(7  Ga.  App.  463) 

STEWART  &  CO.  v.  STEPHENS. 
(No.  2,155.) 

(Court  of  Appeals  of  Georgia.    Feb.  22,  1910.) 

(8yllahu9  hy  the  Court,) 

BIa-STer  and  Servant  (f  31*)— Accord  and 
Satisfaction  (§  7*)— Contract  oi*  Employ- 
MENT— Breach— Evidence. 

Under  the  law  applicable  to  the  evidence, 
there  was  an  unwarranted  breach  of  the  con- 
tract by  the  defendant,  and  no  accord  and  sat- 
isfaction by  the  plaintiff.  The  verdict  was 
rifpht,  and  no  material  error  appears. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  37;  Dec.  Dig.  $  31  ;• 
Accord  and  Satisfaction,  Cent.  Dig.  i§  4^-59; 
Dec  Dig.  §  7.»] 

EJrror  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  J.  D.  Stephens  against  Stewart 
&  Co.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Stephens  sued  Stewart  &  Co.  for  a  bal- 
ance of  salary  alleged  to  be  due  under  con- 
tract, and  recovered  a  verdict  for  $276.45  aiid 
interest.  The  defendants'  motion  for  a  new 
trial  was  overruled,  and  they  excepted.  The 
following  is  a  condensed  statement  of  the 
evidence: 

Stewart  &  Co.  were  cotton  merchants  at 
Savannah,  6a.,  and  were  also  interested  In  a 
cotton  compress  located  at  Yldalla,  Ga.  They 
employed  Stephens  to  buy  cotton  for  them  in 
the  country.  The  contract  of  employment 
Is  evidenced  by' the  following  correspondence: 
On  May  1,  1905,  Stewart  &  Co.  wrote  to 
Stephens  as  follows:  "We  will  give  you  $500 
for  the  season  to  go  to  some  point  we  may 
designate  later,  the  season  to  begin  when 
cotton  starts  to  move  In  August  or^  the  1st  of 
September,  and  end  say  not  later  than  the 
Ist  of  March.  We  will  try  to  put  you  either 
In  Adrian  or  Wrightsville.  Please  advise  at 
once  if  you  will  accept  this  offer."  On  May 
3,  1905,  Stephens  wrote  to  Stewart  &  Co. 
the  following  letter:  "Replying  to  yours  of 
May  Ist,  beg  to  say  that  I  will  accept  your 
offer  of  $500  for  the  season,  to  begin  when 
the  cotton  begins  to  move  in  August,  or  the 
1st  of  September,  and  to  end  not  later  than 
March  1,  1906,  Trust  you  can  arrange  for 
me  to  work  at  Wrightsville  or  Adrian.  My 
preference  of  the  two  Is  Adrian,  as  It  will 
be  a  better  location  for  me  when  the  season 
is  over.  Besides,  I  Intend  buying  me  a 
house  If  I  can  go  there."  Some  correspond- 
ence tden  took  place  between  the  parties 
relative  to  the  contract,  Stephens  urging 
Stewart  &  Co.  to  designate  the  place  where 
he  was  to  work  under  his  contract,  and  on 
August  14,  1905,  Stewart  ,&  Co.  wrote  to 
Stephens  as  follows:  '*We  have  decided  to 
locate  you  at  Adrian  for  the  coming  season; 
so  please  be  at  that  place  by  the  19tb,  as  we 
intend  sending  limits  that  day."  When  the 
contract  was  made,  Stephens  was  living  with 
bis  family  at  Wrightsville;   but  when  he  re- 


ceived this  letter  he  moved  his  family  to 
Adrian,  and  there  started  working  for  Stew- 
art &  Co. 

Stewart  &  Co.  wanted  the  cotton,  purchas- 
ed for  them  by  Stephens,  shipped  to  them  at 
Savannah  via  their  compress  at  Vidalla ;  but 
shortly  after  Stephens  entered  upon  his  en- 
gagement the  railroad  rates  were  changed, 
so  that  cotton  could  not  profitably  be  shipped 
that  way,  and  thereupon  Stewart  &  Co.  wrote 
to  Stephens  (September  6,  1905)  as  follows: 
"We  are  thinking  of  moving  you  to  Vidalla. 
Please  be  ready  to  go  at  a  moment's  notice. 
We  may  put  you  in  charge  of  the  compress." 
On  September  7,  1905.  in  reply  to  this  letter, 
Stephens  wrote  as  follows:  "I  would  have 
to  secure  a  dwelling  before  I  could  move  my 
family  to  Vidalla,  but  suppose,  if  it  is  nec- 
essary, I  could  go  at  any  time.  If  you  de- 
cide for  me  to  go  there,  compress  work  Is 
new  to  me;  but  I  suppose  I  could  manage 
It  after  being  shown  through  the  work."  On 
September  8th,  in  reply  to  this  letter,  Stew- 
art &  Co.  wrote  as  follows:  "We  will  let 
you  hear  from  us  in  regard  to  the  compress 
matter  In  a  few  days.  If  it  is  necessary  for 
you  to  go  down  there,  we  think  we  can  ar- 
range it  for  you  to  get  a  house."  Some  oth- 
er correspondence  not  material  to  be  copied 
was  carried  on  between  the  parties,  when 
Stephens,  at  the  request  of  Stewart  &  Co., 
went  to  Vidalla.  After  working  there  ror  a 
short  time  he  found  that  his  health  would 
not  permit  him  to  work  in  the  compress,  and 
he  so  Informed  Stewart  &  Co.  They  notified 
him  by  letter  that,  if  he  thought  the  work 
would  hurt  him,  they  would  not  ask  him  to 
remain  there  for  one  day. 

After  the  receipt  of  this  letter  Stephens 
wrote  to  Stewart  &  Co.,  on  September  23d, 
that  he  would  leave  Vidalla  and  go  back  to 
Adrian;  and  on  September  28th  Stewart  & 
Co.  wrote  to  him  as  follows :  "Since  we  are 
unable  to  buy  any  cotton  at  Adrian,  owing  to 
the  freight  complications  there,  and  since 
your  health  and  family  will  not  permit  that 
we  move  you  to  any  other  place,  we  have 
thought  it  best  that  we  should  request  you  to 
send  in  your  resignation."  Stephens,  In  re- 
ply to  this  letter  requesting  his  resignation, 
on  September  29th,  wrote  to  Stewart  &  Co. 
a  letter  In  which  he  set  forth  that  the  change 
in  the  freight  rates  and  the  complications 
arising  therefrom  were  due  to  no  fault  of 
his,  and  refused  to. tender  his  resignation  as 
requested,  but  offered  to  work  at  any  other 
point,  if  Stewart  &  Co.  would  pay  his  mov- 
ing expenses  to  and  from  the  points,  adding 
that  he  knew  of  no  opening  at  present  that 
he  could  secure  if  he  surrendered  his  con- 
tract, and  asking  Stewart  &  Co.  to  withdraw 
their  request  for  his  resignation.  On  Sep- 
tember 30th  Stewart  &  Co.  wrote  Stephens 
two  letters,  one  authorizing  him  to  draw 
$12.69  to  cover  his  expense  account  to  Vi- 
dalla and  back  to  Adrian,  and  also  to  draw 
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his  salary  of  $100  from  August  19th  to  Sep- 
tember 10th,  and  In  the  other  letter  com- 
plained that  he  was  wrong  in  leaving  Vldalla 
without  obtaining  permission  from  them,  as 
they  always  made  their  contracts  with  the 
privilege  of  removing  their  men  from  one 
point  to  another  as  they  saw  fit,  adding: 
"We  intend  to  keep  you  in  Adrian,  to  see  If 
you  can  buy  some  cotton  there.  In  future 
you  will  worl£  under  K.  M.  England  at  Wad- 
ley,  Ga.,  to  whom  you  will  report.** 

Stephens  reported  to  England,  as  per  his 
Instructions  from  Stewart  &  Co.,  who  order- 
ed him  to  go  to  Swalnsboro,  Ga.,  to  buy  cot- 
ton. He  went  there  and  stayed  at  the  hotel, 
leaving  his  family  living  at  Adrian.  After 
working  at  Swalnsboro  about  a  couple  of 
weeks,  Stephens  sent  Stewart  &  Co.  his  ex- 
pense account,  including  his  hotel  bill.  Stew- 
art &  Co.  refused  to  pay  It,  unless  approved 
by  England.  England  refused  to  approve  the 
account  including  the  hotel  bill,  and  Stephens 
thereupon  returned  to  Adrian,  and  so  noti- 
fied Stewart  &  Co.,  and  further  notified  them 
that  he  held  himself  in  readiness  to  perform 
his  duties  under  his  contract  In  reply 
Stewart  &  Co.  ordered  Stephens  to  report 
back  to  England  at  his  own  expense,  and 
await  Eng1and*8  orders.  This  Stephens  de- 
clined to  do,  and  thereupon  Stewart  &  Co. 
wrote  Stephens  that  he  either  had  to  "obey  In- 
structions or  get  out."  In  reply  to  this  let- 
ter Stephens  wrote  to  Stewart  &  Co.  as  fol- 
lows: "I  will  Inclose  copy  of  my  expense  ac- 
count, the  result  of  going  to  Swalnsboro  for 
you,,  and  ask  that  you  send  me  check  for 
the  amount  of  salary  and  expenses  you  feel 
like  you  are  due  me.*'  In  response  to  this 
letter  Stewart  &  Co.  wrote  to  Stephens:  **We 
have  checked  over  your  expense  account,  and 
find  that  we  are  due  you  $2.42,  for  which 
amount  you  can  draw.  You  can  also  draw  for 
$43.55  due  you  on  salary  up  to  the  day  you  left 
Swalnsboro.  These  drafts  will  be  promptly 
protected  when  presented.  We  herewitl^  con- 
sider our  contract  with  you  canceled.**  On 
receipt  of  this  letter  Stephens  drew  his  draft 
for  the  amount  authorized  In  the  letter,  and 
collected  the  money,  and  on  November  30th 
advised  Stewart  &  Co.  by  letter  as  follows: 
"Yours  of  the  27th  to  hand,  authorizing  me  to 
draw  for  $45.97,  which  amount  I  have  drawn 
for.  I  win  not  consider  the  contract  be- 
tween us  canceled  until  I  have  been  advised 
legally  that  you  would  be  authorized  to  take 
such  action  as  you  have  taken.'*  The  evi- 
dence shows  that  Stewart  &  Co.  had  pre- 
viously from  time  to  time  paid  without 
question  Stephens'  account  for  expenses.  In- 
cluding his  hotel  bUl  at  Vidalia. 

Another  letter  which  Stephens  wrote  to 
Stewart  &  Co.  is  pertinent:  "I  made  a  con- 
tract with  you  to  buy  cotton,  but  not  to  do 
everything  else  you  wished  me  to  do,  and  to 
go  to  a  point  designated  by  you,  but  not 
points,  and  I  believe  I  have  complied  with 
my  contract  In  every  particular,  and  I  am 
yet  willing  to  do  so,  and  all  I  ask  of  you  is 


to  do  the  same.  If  I  have  not  done  so,  show 
me  the  part  I  have  violated,  and  I  will  readi- 
ly acknowledge  my  error  and  step  down  and 
out  So  far  as  leaving  Vidalia  and  Swalns- 
boro, think  the  circumstances  fully  justified 
my  action  in  each  case.**  After  having  drawn 
the  draft  for  his  expenses  and  salary  as  per 
instructions  in  the  letter  from  Stewart  & 
Co.  to  that  effect,  dated  November  27,  1905, 
Stephens  wrote  to  Stewart  &  Co.,  informing 
them  tliat  he  did  not  consider  the  contract 
between  them  canceled,  and  that,  as  he  had 
previously  notified  them,  he  would  expect 
payment  of  the  amount  due  under  his  con- 
tract in  full,  and  until  the  expiration  of  his 
contract  he  would  remain  at  Adrian,  subject 
to  the  duties  required  under  his  contract; 
and  on  March  5,  1906,  he  wrote  to  Stewart 
&  Go.  a  letter  demanding  the  balance  of  the 
salary  due  on  his  contract,  and  asked  that  a 
check  be  sent  to  him  by  return  mail.  This 
they  declined,  and  Stephens  brought  his  suit 

Edward  S.  Elliott,  for  plaintiffs  in  error. 
Lawton  &  Cunningham  and  H.  W.  Johnsoiit 
for  defendant  in  error. 

HILL,  0.  J.  (after  stating  the  facts  as 
above).  While  there  are  many  questions 
made  In  the  voluminous  motion  for  a  new 
trial  and  argued  by  counsel  for  the  plain- 
tiffs in  error,  yet  we  think  there  are  only 
two  questions  which  need  to.be  considered 
and  decided:  First,  did  Stephens  break  his 
contract?  Second,  did  the  facts  show  an 
accord  and  satisfaction?  If  either  result  Is 
shown  by  the  facts,  Stephens  could  not  re- 
cover, and  the  verdict  in  his  favor  should 
be  set  aside;  We  do  not  think  that  under  the 
evidence  it  can  be  fairly  or  reasonably  con- 
tended that  Stephens  breached  his  contract 
By  the  terms  of  the  contract  he  was  to  be 
located  for  the  season  at  Adrian,  for  the 
purpose  of  buying  cotton,  and  in  order  to 
enable  him  to  perform  his  contract  he  went 
to  the  expense  of  moving  his  family  from 
Wrlghtsville  to  Adrian  and  renting  a  house 
in  Adrian.  He  was  not  required  by  the  terms 
of  his  contract  to  go  to  any  other  place,  and 
if  he  did  go  at  the  request  of  Stewart  &  Ca 
he  had  a  right  to  require  them  to  pay  the 
necessary  expenses  incident  to  such  change 
of  location,  and  this  seems  to  have  been  at 
first  the  view  which  Stewart  &  Co.  enter- 
tained of  the  contract,  for  when  Stephens 
went  to  Vldalla  to  work  in  the  compress  and 
found  that  the  work  was  injurious  to  his 
health,  they  willingly  consented  to  his  re- 
turning to  Adrian,  and  paid  his  expense  ac- 
count and  hotel  bill  while  in  Adrian.  When 
he  was  called  upon  by  Stewart  &  Co.  through 
their  agent,  England,  to  go  to  Swalnsboro, 
he  had  the  right  to  expect  that  Stewart  & 
Co.  would  pay  his  expenses  to  Swalnsboro 
and  his  board  at  Swalnsboro,  and  when  this 
reasonable  expectation,  based  not  only  on 
the  terms  of  his  contract,  but  on  the  previous 
conduct  of  Stewart  &  Co.,  was  not  realized. 
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Stephens  was  entirely  Justifiable  In  return- 
ing to  Adrian  and  in  notifying  Stewart  & 
Oo.  that  he  had  done  so  and  was  ready  to 
continue  In  the  performance  of  his  contract 
at  Adrian. 

When  Stewart  &  Co.  refused  to  pay  Ste- 
phens' expenses  to  Swainsboro,  and  notified 
him  that  they  had  no  further  use  for  his 
services,  this  amounted  to  a  breach  by  them 
of  their  contract  with  Stephens,  This  breach 
is  shown,  not  only  by  their  refusal  to  pay 
the  expenses  which  Stephens  had  a  right  to 
expect  that  they  would  do,  but  by  the  ex- 
plicit declaration  contained  in  their  letter  to 
him  that  "we  have  no  further  use  for  your 
services.*'  Stephens  did  not  acquiesce  in  the 
breach  of  the  contract,  but  insisted  that  he 
had  complied  with  his  contract  In  every 
particular  and  was  still  willing  to  do  so,  and 
requested  Stewart  &  Co.  to  point  out  to  him 
in  what  particular  he  had  violated  the  con- 
tract, and  contended  that,  as  to  the  com- 
plaint of  his  leaving  Vldalla  and  Swainsbo- 
ro, he  was  entirely  Justifiable  under  the  facts 
in  so  doing.  As  to  the  act  of  Stephens  In 
leaving  Vldalla,  this  was  expressly  approved 
by  Stewart  &  Co.  While  they  may  not  have 
approved  his  act  in  leaving  Swainsboro,  we 
think,  as  above  intimated,  he  was  entirely 
Justifiable  in  leaving,  in  view  of  the  fact  that 
they  had  refused  to  pay  his  expenses  at  that 
place,  which  he  had  a  right  to  expect  them 
to  do,  not  only  as  a  reasonable  requirement 
by  him  under  the  contract,  but  also  in  view 
of  the  fact  that  they  had  paid  similar  ex- 
penses at  Vldalla.  We  therefore  conclude 
that  Stewart  &  Co.  broke  their  contract  with 
Stephens,  and  that  under  the  facts  and  the 
law  applicable  thereto  they  were  not  Jus- 
tifiable in  such  breach.  Baldwin  v.  Mar- 
queze,  91  Ga.  404,  18  S.  E.  309;  26  Cyc.  989. 

2.  Do  the  facts  show  an  accord  and  satis- 
faction? This  depends  primarily  upon  the 
construction  of  the  letter  which  Stewart  & 
Co.  wrote  to  Stephens  on  November  27,  1905, 
as  follows:  "We  have  checked  over  your  ex- 
pense account,  and  find  that  we  are  due  you 
$2.42,  for  which  amount  you  can  draw.  You 
can  also  draw  for  $43.55  due  you  on  salary  up 
to  the  day  you  left  Swainsboro.  These  drafts 
will  be  promptly  protected  when  presented. 
We  herewith  consider  our  contract  with  you 
canceled."  This  letter  should  be  construed 
in  connection  with  the  letter  which  Stephens 
had  written  to  Stewart  &  Co.  and  to  which 
the  above-quoted  letter  was  a  reply.  Ste- 
phens wrote,  requesting  them  to  send  the 
amount  which  they  considered  they  were  due 
him  for  expenses  and  salary.  The  Item  of 
expenses  was  eliminated  by  the  amendment 
to  the  petition,  leaving  only  the  question  of 
salary.  There  was  no  dispute  between  the 
parties  as  to  the  amount  of  salary  that  was 
due  Stephens  under  the  contract  up  to  the 
day  he  left  Swainsboro.  Stewart  &  Oo.  au- 
thorized Stephens  to  draw  on  them  for  the 
amount  of  his  salary  which  they  admitted 


to  be  due  at  the  time  he  left  Swainsboro. 
The  permission  to  draw  this  salary,  which 
had  been  earned  and  which  was  due,  was  not 
coupled  with  any  condition  that  Stephens 
would,  on  account  of  the  payment  of  this 
salary,  release  them  from  the  contract.  They 
owed  this  amount  of  salary  to  Stephens, 
whether  Stephens  had  released  them  from  the 
contract  or  not  There  was  no  dispute  about 
the  amount  of  salary,  and  nothing  In  contro- 
versy about  which  there  could  arise  any  set* 
tlement  by  way  of  accord  and  satisfaction. 

There  was  nothing  in  the  letter  and  noth- 
ing In  the  circumstances  to  put  Stephens  on 
any  notice  that  the  payment  by  Stewart  & 
Co.  of  the  amount  of  salary  which  was  due 
him  was  conditioned  upon  his  releasing  them 
from  their  contract  The  payment  of  this 
salary  was  not  a  consideration  for  the  can- 
cellation of  the  contract,  nor  was  payment 
made  upon  such  condition.  Stewart  &  Co. 
had  previously  notified  Stephens  that  they 
had  no  further  use  for  his  services.  To  per- 
mit them  to  set  up  that  the  mere  payment  by 
them  to  Stephens  of  the  amount  which  they 
admitted  to  be  due  him  up  to  the  time  when 
they  had  discharged  him,  and  when  there 
was  no  difference  or  dispute  between  the  par- 
ties as  to  the  amount  due,  was  as  an  accord 
and  satisfaction,  would  be  to  allow  Stewart 
&  Co.  to  take  advantage  of  their  own  wrong. 
In  other  words,  to  discharge  a  faithful  em- 
ploy6,  and,  when  he  accepted  payment  for 
what  was  due  him  up  to  the  time  of  dis- 
charge, to  plead  such  acceptance  as  an  ac^ 
cord  and  satisfaction,  would  be  a  very  unjust 
perversion  of  the  underlying  principle  of  ac- 
cord and  satisfaction.  Finlay  v.  Ludden  & 
Bates,  105  Ga.  267,  31  S.  E.  180.  The  words 
contained  in  the  letter  which  authorized  Ste- 
phens to  draw  for  the  salary  due  him  up  to 
the  time  when  he  had  been  discharged:  "We 
herewith  consider  our  contract  with  you  can- 
celed"~could  not  be  reasonably  construed  as 
meaning  cancellation  because  of  the  payment 
of  the  money  due  him,  or  because  Stewart  & 
Co.  had  conceded  anything  to  him  in  the  pay- 
ment, nor  was  there  anything  in  these  words 
to  put  Stephens  on  notice  that  he  could  only 
accept  payment  of  the  money  which  was  due 
him  on  condition  that  he  agreed  with  the 
statement  that  the  contract  was  in  fact  can- 
celed, but  it  was  simply  a  notice  to  Stephens 
that  Stewart  &  Co.  considered  the  contract 
canceled  by  the  payment  of  his  salary  up  to 
the  time  he  was  discharged. 

The  facts  clearly  distinguish  this  case  ftom 
those  decisions  which  hold  that  retaining  a 
check  which  accompanies  a  statement  that 
the  check  is  payment  In  full  or  payment  in 
part  of  an  account  which  Is  disputed  on  con- 
dition that  it  is  in  settlement  of  the  whole 
claim  amounts  to  accor^  and  satisfaction. 
Bass  Dry  Goods  Co.  v.  Roberts  Goal  Co.,  4 
Ga.  App.  520,  61  S.  E.  1134 ;  Garbutt  Lumber 
Oo.  V.  Wilcox  &  Parsons,  6  Ga.  App.  52,  64  S. 
E.  291.    We  think  it  perfectly  clear  that  the 


202 


67  SOUTHEASTERN  REPORTER. 


(Ga. 


pnjrment  of  this  money  as  salary  due  to  Ste- 
phens by  Stewart  &  Co.  up  to  the  time  of  his 
wrongful  discharge  was  not  coupled  with  any 
condition  that  he  should  accept  it  as  pay- 
ment in  full. 

From  a  careful  consideration  of  the  evi- 
dence and  the  law  applicable  thereto,  we  are 
clearly  of  the  opinion  that  Stephens  did  not 
break  his  contract,  and  that  in  accepting 
what  was  admittedly  due  him,  he  did  not  ac- 
cept it  as  an  accord  and  satisfaction;  and 
we  also  think  that  the  contract  was  broken 
by  the  defendants  without  Justification,  and 
that  the  Jury  was  fully  authorized  in  finding 
a  verdict  for  the  balance  of  the  salary  due 
Stephens  under  the  terms  of  his  contract 

Judgment  affirmed. 

RUSSELL  and  POWELL,  JJ.,  concur,  du- 
bitante  as  to  the  holding  as  to  whether  there 
was  an  accord  and  satisfaction. 


(7  Oa.  App.  4«8) 

SMITH  v.*  STATE.    (No.  2,325.) 
(Court  of  Appeals  of  Georgia.    Feb.  22,  191(X) 

(Syllabus  by  the  Court.) 

1.  Embezzlement  (S  16*)— Labcent  After 
Tkust— Conversion  of  Landlord's  Share 
OF  Crop  by  Cropper. 

Though  the  provisions  of  section  680  of 
the  Penal  Code  of  1895,  which  penalizes  the  act 
of  the  cropper  in  disposing  of  the  crop  raised 
by  him  for  nis  landlord,  are  applicable  only  in 
a  case  where  the  cropper  disposes  of  any  pHor- 
tion  of  the  crop  which  may  be  in  his  possession 
prior  to  a  full  settlement  with  the  landlord 
tor  his  portion  of  the  crop  and  any  advances, 
nevertheless,  where  there  has  been  even  a  partial 
division,  and  any  portion  of  the  crop  is  intrust- 
ed to  the  cropper  by  the  landlord  under  a  special 
bailment  created  for  the  landlord's  benefit  apart 
from  the  relationship  of  the  landlord  and  crop- 
per, if  the  cropper  thereafter  converts  to  his 
own  use,  with  intent  to  defraud  the  landlord, 
Ihnt  portion  of  the  crop  which  in  the  division  he 
had  yielded  to  the  landlord,  he  may  be  convicted 
of  the  offense  of  larceny  after  thrust. 

[Ed.    Note.— For  other  cases,   see   Embezzle- 
ment, Dec.  Dig.  {  16.*] 

2.  Larceny  After  Trust. 

Even  though  one  be  a  cropper,  and  sub- 
ject to  the  penalties  of  section  680  of  the  Penal 
Code  of  1895  for  disposing  of  any  portion  of  his 
landlord's  crop  before  there  has  been  a  division 
of  the  crop  and  full  settlement  for  all  advances 
made,  still,  where  there  has  been  a  division, 
and  the  cropper  has  consented  thereto,  and  he 
thereafter  converts  to  his  use  all  or  any  part  of 
that  portion  of  the  crop  segregated  and  set 
apart  to  the  landlord's  use  with  his  consent,  he 
may  be  guilty  of  larceny.  One  intrusted  with 
the  possession  of  such  portion  of  the  crop,  who 
thereafter  applies  it  to  his  own  use,  is  guilty 
of  the  offense  of  larceny  after  trust. 

3.  Bailment  (§  2*)— Landlord's  Share  of 
Divided  Crop  in  Possession  of  Cropper. 

By  an  agreed  division  of  the  crop  the  rela- 
tionship of  landlord  and  cropper  ceases  to  exist 
as  to  that  portion  of  the  crop  which  may  have 
Iti^n  divided,  and  the  fact  that  one  who  is  thus 
intrusted  with  that  portion  of  the  crop  which 
has  been  set  apart  to  the  landlord  may  sustain  to 
tht*  landlord  the  relation  of  cropper  as  to  an- 
( ♦) '^r  portion  of  the  crop,  still  undivided,  does 


not  prevent  the  creation  of  a  special  bailment 
as  to  the  portion  of  the  crop  actually  divided 
in  kind  and  awarded  to  the  landlord  as  a  par- 
tial payment. 

[Ed.  Note.~For  other  cases,  see  Bailment, 
Dec.  Dig.  §  2.*] 

(Additional  SyUabus  by  Editorial  Staff.) 

4.  Embezzlement   (§   1*)  —  Larceny   Afeeb 
Trust— Nature  of  Offense. 

Lareeny  after  trust  differs  from  other  forms 
of  larceny,  in  that  trespass  is  not  an  essential 
element  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Dec.  Dig.  9  I.*] 

Error  from  Superior  Oonrt,  Worth  County; 
Frank  Park,  Judge. 

Jess  Smith  was  conylcted  of  larceny  aft- 
er trust,  and  he  brings  error.    Affirmed. 

Perry  &  Foy,  for  plaintiff  in  error.  W.  B. 
Wooten,  Sol.  Gen.,  for  the  State. 


RUSSELL,  J.  The  defendant  was  con- 
victed of  the  offense  of  larceny  after  trust 
It  is  alleged  In  the  indictment  that  hf  was 
Intrusted  by  one  John  Daly  with  23  bushels 
of  cotton  seed,  the  property  of  John  Daly, 
for  the  purpose  of  applying  the  same  to  the 
Hse  and  benefit  of  said  Daly,  and  that  he 
thereafter  fraudulently  converted  said  cot- 
ton seed  to  his  own  use.  The  evidence  In  be- 
half of  the  state  sustained  this  allegation  of 
the  indictment;  but  the  evidence  disclosed 
the  fact  the  defendant  was  a  cropper  of  his 
landlord,  John  Daly,  and  that  the  cotton  seed 
were  disposed  of  during  the  existence  of  that 
relationship.  tJpon  the  conviction  of  the  de- 
fendant, he  moved  for  a  new  trial  upon  the 
ground  that  the  verdict  is  contrary  to  the 
law  and  contrary  to  the  evidence,  and,  his 
motion  for  new  trial  being  overruled,  he  filed 
the  present  bill  of  exceptions.  The  only 
question  raised  by  the  record  is  whether, 
under  any  construction  of  the  evidence,  he 
could  be  legally  convicted  of  the  offense  of 
larceny  after  trust. 

It  Is  insisted  by  the  learned  counsel  for  the 
accused  that,  since  It  appears  that  the  cot- 
ton seed  in  question  belonged  to  the  prosecu- 
tor by  reason  of  the  fact  that  he  had  title  to 
the  crop,  the  offense  of  larceny  could  not 
be  committed  by  the  accused,  and  that  In 
disposing  of  a  portion  of  the  crop,  if  he  did, 
he  was  not  guilty  of  larceny  after  trust,  but 
was  guilty,  under  the  terms  of  section  680 
of  the  Penal  Code  of  1895,  of  disposing  of  a 
portion  of  the  crop  without  the  consent  of 
the  landlord.  We  think  ^e  judge  of  the  su- 
perior court  very  properly  held  that  the  evi- 
dence authorized  the  conviction.  It  appears, 
from  the  evidence,  that  the  portion  of  the 
crop  which  was  converted  by  the  cropper  to 
his  own  use  was  not  a  part  of  the  undivided 
crop,  but  was  a  part  of  the  crop  which  had 
been  segregated  and  set  apart  to  the  land- 
lord, and  that  thereupon,  after  the  same  had 
been  Intrusted  to  the  cropper,  to  be  held  and 
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used  for  the  benefit  of  the  landlord,  the  crop- 
per converted  it  by  selling  It  This  evidence 
makes  a  case  of  larceny  after  trust,  for  the 
reason  that  the  defendant  had  retained  pos- 
session of  the  cotton  seed  by  the  terms  of 
an  agreement  by  which  he  was  to  have  the 
cotton  and  the  seed  out  of  the  firflt  bale  of 
cotton,  but  had  agreed  to  give  the  landlord 
the  other  bale  of  cotton  and  all  of  the  seed 
ginned  from  the  second  bale.  The  seed  cotton 
had  been  turned  over  to  the  prosecutor.  The 
defendant  agreed,  as  soon  as  the  cotton  was 
ginned,  to  bring  the  seed  to  the  prosecutor's 
house  and  deliver  them.  The  agreement  be* 
tween  the  parties  was  a  bailment  The  evi- 
dence shows  that  the  defendant  did  not  dis- 
pose of  the  crop  as  a  cropper,  but  as  a  spe- 
cial agent  or  bailee.  In  that,  having  been  In- 
trusted with  that  portion  of  the  crop  which 
had  already  been  divided  and  awarded  to  the 
landlord  (and  which  he  agree  to  convey  and 
deposit  in  a  certain  place  for  the  landlord's 
use),  he  thereafter  converted  it  to  his  own 
use. 

It  1^  true  that  a  cropper  cannot,  without 
the  landlord's  consent,  dispose  of  part  of  the 
crop  raised  by  him  for  the  landlord,  until 
the  landlord's  part  of  the  crop  has  been  deliv- 
ered to  him  in  ftfll,  and  until  he  has  paid  the 
landlord  for  any  advances  made  to  him  to 
aid  in  the  crop;  and  if  upon  his  own  motion 
one  should  dispose  of  a  part  of  the  crop  cul- 
tivated by  him  as  a  cropper  of  the  landlord, 
and  there  had  been  no  special  division  of  the 
crop,  nor  any  agency  created  beyond  the 
scope  of  his  duties  as  cropper,  and  he  dis- 
poses of  any  portion  of  the  crop  without  the 
landlords  consent,  he  would  be  punishable 
under  the  provisions  of  section  680  of  the 
Penal  Code  of  1895.  But  where  there  has 
been  even  a  partial  division,  and  the  land- 
lord puts  the  cropper  in  possession  of  his  (the 
landlord's)  part  of  the  crop,  for  the  purpose 
of  disposing  of  it  for  the  landlord's  benefit, 
and  the  cropper,  after  accepting  the  bail- 
ment, fraudulently  converts  it  to  his  own 
use,  he  commits  the  offense  of  larceny  after 
trust 

It  appears  in  the  present  case  that  the 
landlord  agreed  for  the  cropper  to  have  the 
first  bale  of  cotton  and  the  seed  ginned  from 
it  The  cropper  agreed  to  this,  and  that  the 
landlord  should  have  the  seed  from  the  sec- 
ond bale,  and  further  agreed  to  a  partial  set- 
tlement and  a  separation  of  a  certain  por- 
tion of  the  crop,  which  he  agreed  was  to  be 
devoted  to  the  landlord's  use.  In  other  words, 
as  to  the  cotton  seed  in  question,  the  crop- 
per ceased  to  be  a  cropper  so  far  as  the^  por- 
tion of  the  crop  which  he  had  agreed  the 
landlord  should  take  was  concerned,  and  un- 
dertook a  special  bailment  as  to  it  Larceny 
after  trust  differs  from  other  forms  of  lar- 
ceny, in  that  trespass  is  not  an  essential  ele- 
ment of  that  offense.  When  the  cropper  con- 
verted the  cotton  seed  in  question,  he  was 


not  a  cropper  as  to  the  cotton  seed,  which 
(according  to  the  testimony)  he  conceded 
had  been  separated  from  the  crop  as  a 
whole.  And  when,  In  violation  of  the  trust 
conferred  upon  him  by  the  landlord  (to  bring 
the  seed  back  to  him  and  put  them  under 
the  landlord's  shelter),  he  converted  the  cot- 
ton seed  to  his  own  use  by  selling  them,  he 
became  guilty  of  the  offense  of  larceny  after 
trust 

As  to  the  cotton  seed  in  question  he  did 
not  sustain  the  relation  of  cropper.  The  di- 
vision of  the  two  bales  of  cotton  altered  his 
relationship,  so  far  as  the  cotton  and  cotton 
seed  involved  in  that  settlement  were  con- 
cerned, and  he  became  an  ordinary  bailee. 
As  such  he  was  required  to  obey  the  instruc- 
tions of  the  bailor,  and  not  convert  these  ar- 
tides,  or  any  of  them,  to  his  own  use.  An 
unlawful  conversion  of  the  bailment  beiug 
proved  to  the  satisfaction  of  the  Jury,  the 
evidence  was  sufficient  to  authorize  the  ver- 
dict of  guilty. 

Judgment  affirmed. 


(7  G«.  App.  481) 

CORONA  COAIi  &  IRON  CO.  v.  J.  T.  COPE- 
LASD  &  SON.   ,(No.  1,860.) 

(Court  of  Appeals  of  Georgia.    Feb.  25,  1910.) 

(Syllabus  by  the  Court.) 

1.  Justices  of  the  Peace  (§  196*)--Cbbtioba- 
Bi— Ebbors  at  Law. 

"Where  the  right  to  complain  of  errors  of 
fact  is  waived,  though  there  may  be  some  ques- 
tions of  fact  involved,  if  a  decision  upon  ques- 
tions of  law  is  also  involved,  and  is  essential  to 
a  proper  determination  upon  the  facts,  either 
by  the  addition  of  legal  testimony  improperly 
excluded,  or  by  the  subtraction  of  illegal  testi- 
mony improperly  admitted,  certiorari  is  avail- 
able; and  the  certiorari  should  be  sustained, 
aniess  it  can  be  safely  said  that,  under  the  pe- 
culiar facts  of  the  particular  case,  the  same  re- 
sult should  have  been  reached,  regardless  of  the 
errors  of  law." 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {§  762-767;  Dec.  Dig.  f 
196.*] 

2.  Evidence  (8   129*)  —  Sales  —  Action  fob 

Price. 

The  justice  of  the  peace  improperly  ex- 
cluded the  answers  to  the  interrogatories,  and 
the  jadi7e  of  the  superior  court  should  have  sus- 
tained the  certiorari. 

[Ed.  Note. — For  other  cases,  see  Evidence. 
Cent.  Dig.  {§  388-393,  305-398;  Dec.  Dig.  i 
129.*] 

Error  from  Superior  Court,  Haralson  Coun- 
ty;  Price  Edwards,  Judge. 

Action  by  the  Oorona  Coal  &  Iron  Company 
against  J.  T.  Copeland  &  Son.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Be- 
versed. 

Robinson  &  Edwards,  for  plaintiff  in  error. 
Griffith,  Weatherly  &  Mathews,  for  defend- 
ants in  error. 

RUSSELL,  J.  The  Corona  Coal  &  Iron 
Company  sued  J.  T.  Copeland  &  Son  on  ac^ 
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count  in  a  justice's  court  for  $63.75.  The 
suit  was  for  coal  sold  to  the  defendant  at 
$1.50  per  ton.  The  plaintiff  proved  that  the 
account  was  presented  to  the  defendant  a 
short  while  before  suit  was  entered,  and  that 
payment  was  refused  on  the  ground  that  the 
coal  was  not  worth  over  $1  per  ton.  The 
admission  that  the  coal  was  worth  that  sum 
was  made  by  one  of  the  defendants.  The 
date  of  the  account  was  July  23,  1907.  The 
plaintiff  Introduced  the  original  letter  writ- 
ten to  the  defendant  on  August  8,  1907,  as 
follows:  "We  are  in  receipt  of  yours  of  the 
5th  instant  in  regard  to  recent  consignment 
to  you.  The  car  shipped  to  you  was  machine 
forked  run  of  mine,  and  has  given  such  gen- 
eral satisfaction  that  we  are  very  much  sur- 
prised to  learn  from  you  that  it  is  not  satis- 
factory. It  is  from  the  same  opening  as  pre- 
vious shipments  were  made  from,  and  we 
know  that  in  its  preparation  it  is  far  su- 
perior. We  are  not  willing  to  make  any  con- 
cession, and,  if  you  are  determined  that  you 
cannot  use  It,  advise  us,  and  we  will  make 
disposition  of  it"  The  plaintiff  also  intro- 
duced letter  written  to  the  defendant  some 
time  afterwards,  as  follows:  "We  advised 
you  that  if  you  could  not  use  the  consign- 
ment to  kindly  let  us  know,  and  we  would 
make  disposition  of  it  Having  heard  noth- 
ing further  from  you,  we  naturally  supposed 
you  had  decided  to  accept  the  consignment 
The  car  shipped  you  was  our  machine  mined 
forked  run  of  mine  coal,  and,  if  it  was  of 
such  inferior  quality  as  you  claim,  the  proper 
course  for  you  to  have  pursued  was  to  re- 
ject It,  and  we  would  immediately  have  made 
disposition  of  it" 

The  plaintiff  then  called  one  of  the  defend- 
ants, who  testified  that  the  car  of  coal  was 
ordered  from  the  plaintiff,  and  shipped  it, 
and  received  by  the  defendant.  Tlfe  answer 
of  the  magistrate  contains  this  statement  as 
to  the  testimony  of  this  witness:  "He  first 
testified  that  this  particular  coal  was  not 
worth  more  than  50  cents  per  ton,  and  after- 
wards said  it  was  not  worth  anything,  and 
that  he  told  J.  S.  Edwards,  when  he  talked 
to  him  about  the  matter  before  this  suit  was 
brought,  that  it  was  not  worth  anything.  He 
^  began  using  the  coal  as  soon  as  he,  or  his 
firm,  received  it ;  had  to  mix  other  coal  with 
it  in  order  to  get  up  steam."  The  plaintiff 
offered  In  evidence  interrogatories  and  an- 
swers of  Tom  Davidson,  the  weigher  of  the 
plaintiff  company,  who  in  his  answers,  testi- 
fied to  the  effect  that  he  had  weighed  and 
shipped  the  car  of  coal  to  the  defendant  on 
July  23,  1907 ;  that  he  had  also  weighed  and 
shipped  another  car  to  the  same  defendant 
some  time  previous  to  that;  that  both  cars 
were  of  about  the  same  quality,  if  any  differ- 
ence, the  car  shipped  on  July  23d  being  the 
better  quality.  The  answers  were  ruled  out, 
on  the  ground  that  they  were  irrelevant  and 
Immaterial. 

The  justice  of  the  peace  entered  a  judg- 


ment dismissing  the  plaintifTs  suit,  and  the 
plaintiff  challenged  this  judgment  by  cer- 
tiorari. Upon  considering  the  certiorari,  the 
judge  of  the  superior  court  dismissed  It,  and 
exception  is  taken  here  to  the  judgment  of 
dismissal. 

1.  In  reply  to  the  suggestion  that  the  dis- 
missal of  the  certiorari,  if  proper  upon  any 
ground,  should  be  sustained,  and  that  the 
judge  could  properly  have  dismissed  the  cer- 
tiorari, because  appeal,  and  not  certiorari, 
was  the  remedy  of  the  plaintiff  in  the  jus- 
tice's court  it  is  only  necessary  to  cite  the 
ruling  of  this  court  in  King  Bros.  Co.  v. 
Turner,  6  Ga.  App.  495,  65  S.  B.  321:  "Where 
the  right  to  complain  of  errors  of  fact  is 
waived,  though  there  may  be  some  questions 
of  fact  involved,  if  a  decision  upon  questions 
of  law  is  also  involved,  and  is  essential  to  a 
proper  determination  upon  the  facts,  either 
by  the  addition  of  legal  testimony  improperly 
excluded,  or  by  the  subtraction  of  illegal  tes- 
timony improperly  admitted,  certiorari  is 
available;  and  the  certiorari  should  be  sus- 
tained, unless  it  can  be  safely  said  that,  un- 
der the  peculiar  facts  of  the  particular  case, 
the  same  result  should  have  been  reached,  re- 
gardless of  the  errors  of  law."  Under  the  de- 
cision in  Hollis  v.  Doster,  113  Qa.  115,  38  S. 
E.  308,  the  plaintiff  in  error  might  have  had 
the  right  to  appeal  to  a  jury,  treating  the  dis- 
missal as  tantamount  to  a  judgment  in  favor 
of  the  defendant ;  but  there  is  nothing  in  the 
ruling  in  that  case  which  required  him  to  ap- 
peal, or  precluded  his  right  to  have  the  error 
of  law  which  was  committed  reviewed  upon 
certiorari. 

The  admissibility  of  the  testimony  exclud- 
ed by  the  justice  of  the  peace  was  a  matter 
of  law,  and  it  is  clear  that  the  ruling  in  the 
Doster  Case  did  not  prevent  the  plaintiff 
from  exercising  his  right  of  testing  by  cer- 
tiorari the  correctness  of  the  judgment  of 
the  justice  of  the  peace  upon  a  question  of 
law.  The  decision  of  the  justice  upon  the 
admissibility  of  the  evidence  must  be  con- 
trolled by  the  law,  and  by  the  law  only,  and 
the  determination  of  the  correctness  of  his 
ruling  depended  entirely  upon  the  law.  By 
pursuing  his  right  of  certiorari,  the  plaintiff 
at  most  only  waived  his  right  to  contend  that 
the  judgment  was  contrary  to  the  evidence* 
or  without  sufficient  evidence  to  support  it 
Toole  V.  Edmondson,  104  Ga.  783,  31  S.  E.  25 
(5).  Therefore  the  judgment  dismissing  the 
certiorari  could  not  have  been  based  upon 
this  ground. 

2.  We  are  of  the  opinion  that  the  answers 
to  all  of  the  interrogatories  were  admissible. 
In  so  far  as  they  sought  to  prove  shipment 
and  delivery  of  the  coal,  they  were  plainly 
relevant  and  admissible.  Evidence  that, 
some  time  previous  to  the  transaction  in- 
volved, the  plaintiff  had  sold  to  the  defend- 
ant, and  that  the  defendant  had  accepted  and 
paid  for,  a  car  of  similar  grade  and  quality, 
would  be  relevant,  in  that  it  would  tend  to 
disprove  the  contention  of  the  defendant  that 
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the  coal  was  worthless.  The  letters  and  the 
admission  of  the  defendant  might  strongly 
tend  to  disprove  his  testimony  that  the  coal 
was  absolutely  worthless;  and  the  fact  that 
some  time  previously  he  had  accepted  and 
paid  for  a  car  of  coal  from  the  same  plain- 
tiff, of  the  same  grade  and  quality,  was  a  cir- 
cumstance, the  probative  value  of  which  was 
for  the  jury ;  but  its  relevancy  to  the  issues 
involved  cannot  be  questioned. 
Judgment  reversed. 


(7  Oa.  App.  471) 

HARDY  V.  BOYER  et  al.    (No.  1,786.) 

(Court  of  Appeals  of  Georgia.    Feb.  25,  1910.) 

{8yllahu$  5y  the  Court,) 

V,  BviDENCB  (f  423*)— Parol  Evidence— Na- 
ture or  Liability— Suretyship. 

One  who  signs  under  seal  a  promissory 
note,  apparently  as  maker,  can,  when  sued  there- 
on by  the  payee,  show  by  parol  that  he  Is  sure- 
ty only,  and  that  at  the  time  the  note  was  ex- 
ecuted the  payee  had  knowledge  of  this  fact 

[Ed.  Note.— For  other  cases,  see  evidence, 
C3ent  Dig.  §  1962 ;   Dec.  Dig.  %  423.*] 

2.  Courts  (|  189*)— City  Court  of  Thomab- 
viLLE— Submission  of  Case  to  Jury. 

The  act  creating  the  city  court  of  Thomas- 
TiUe  prescribes  that  **the  judge  shall  have  power 
to  hear  and  determine  all  civil  cases"  in  which 
neither  party  makes  demand  for  a  jury  trial  on 
or  before  the  first  day  of  the  trial  term.  Held, 
that  the  judge  may  in  his  discretion  submit  any 
civil  case  to  a  jury,  though  no  demand  for  a 
Jnry  trial  has  been  made  in  the  manner  pointed 
oat  in  the  act,  and  even  though  one  or  more  of 
the  parties  may  object  thereto. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  f  189.*] 

&  Appeal  and  Error  (H  1064*)  —  Corpora- 
tions (§  162*)— Right  to  Lien  on  Shares 
OF  Stock. 

In  order  to  give  a  corporation  a  lien  on 
shares  of  stock  for  claims  which  the  corporation 
may  have  against  its  shareholders,  there  must  be 
a  by-law  or  some  charter  provision  creating 
the  lien.  "The  mere  fact  that  a  certificate  of 
stock  in  a  corporation  embraced  a  recital  that 
the  same  was  ^transferable  in  person  or  by  at- 
torney only  on  the  books  of  the  company  or  sur- 
render of  this  certificate'  did  not  ipso  facto  give 
the  corporation  any  lien  upon  such  stock." 

(a)  In  view  of  the  issues  made  bv  the  evi- 
dence and  the  contentions  of  the  parties,  it  was 
reversible  error  to  charge  the  jury  that  the  cor- 
poration bad  a  lien  on  the  stock. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4221-4224;  Dec.  Dig.  § 
1064 ;•    Corporations,  Cent.   Dig.  f  GOT;    Dec. 

Dig.  f  ie2.*] 

4.  Appeal  and  Error  (|  1064*)— Prejudicial 
Error— Instructions— AssuMTNo  Facts  in 
Issue. 

In  a  case  wherein  there  is  a  sharp  conflict 
in  the  evidence  as  to  whether  or  not  a  person 
who  has  signed  a  promissory  note  apparently  as 
maker  is  a  surety  only,  and  the  judge  in  his 
charge  assumes  that  the  fact  of  suretyship  has 
been  proved,  the  requirement  that  a  new  trial 
shall  be  gratited  is  mandatory.  Civ.  Code  18d5, 
I  4334. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4122 ;   Dec.  Dig.  f  lOM.*] 

Error  from  City  Court  of  Thomasville ;  J. 
D.  McKenzie,  Judge. 


Action  by  Wilson  M.  Hardy  against  F.  W. 
Boyer  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

Hardy  instituted  suit  against  Boyer  and 
Luke  on  a  promissory  note,  of  which  the  ma- 
terial parts  are  as  follows:  **Siz  months 
after  date  we  or  either  of  us  promise  to  pay 
to  the  order  of  Wilson  M.  Hardy  one  thou- 
sand dollars.  Payable  at  Thomasville,  Oa., 
for  value  received,  with  interest  after  date 
until  paid  at  8  per  cent  per  annum.  •  •  • 
In  payment  for  10  shares  of  Times  Enterprise 
stock.  No.  21,  attached.  [Signed]  F.  W.  Boy- 
er. [Seal.]  Roscoe  Luke.  [SeaL]*'  The  cer- 
tificate of  stock  to  which  reference  is  made 
In  the  nc^e  is  as  follows:  **Thi8  is  to  cer- 
tify that  Wilson  M.  Haidy  to  entltied  to  10 
shares  of  the  capital  stock  of  the  Times-En- 
terprise Publishing  Company,  transferable 
only  on  the  books  of  the  company  in  person 
or  by  attorney  on  surrender  of  this  certifi- 
cate. Wilson  M.  Hardy,  President.  J.  D.  Mc- 
Cartney, Sec'y  and  Trees."  Across  the  back 
of  the  certificate  appears  the  following  in- 
dorsement :  ''Wilson  M.  Hardy.  Nov.  9,  1905. 
W.  H.  Rockwell,  Notary  Public,  Thomas 
County,  Ga." 

The  defendant  Luke  filed  a  plea  in  which 
he  admitted  the  execution  and  ownership  of 
the  note,  and  set  up  that  he  signed  the  note 
as  surety  only,  and  that  he  had  been  released 
by  an  act  of  Hardy  which  had  increased  his 
risk  and  exposed  him  to  greater  liability.  '  It 
was  alleged  that  the  note  was  given  as  the 
purchase  price  of  10  shares  of  stock  in  the 
Thomasville  Times-Enterprise,  which  stock 
had  been  sold  by  Hardy  to  Boyer ;  that  Luke 
did  not  purchase  the  stock  and  had  no  in- 
terest therein,  merely  signing  the  note  as 
surety  for  Boyer,  which  fact  was  well  known 
to  Hardy;  that  it  was  definitely  understood 
and  agreed  between  Luke  and  Hardy  that  the 
latter  would  have  the  stock  transferred  on 
the  books  of  the  company  to  the  name  of 
Boyer,  and  would  have  the  certificate  in  Bey- 
er's name  attached  to  the  note ;  and  that  he 
had  failed  to  do  this,  thereby  releasing  him 
from  his  obligation  as  surety. 

The  plaintiff  demurred  to  this  plea  on  the 
ground  that  it  sought  to  set  up  by  parol  a 
contemporaneous  agreement  contradicting  the 
terms  of  a  solemn  written  contract  under 
seal ;  that  it  sought  to  set  up  the  relation  of 
surety  and  principal  as  against  the  payee, 
which  could  not  be  done,  inasmuch  as  the 
note  on  its  face  was  a  Joint  and  several  ob- 
ligation, of  which  Boyer  and  Luke  were  mak- 
erfif.  The  Judge  overruled  the  demurrer,  and 
the  plaintiff  excepted  pendente  lite.  The  trial 
resulted  in  a  verdict  for  the  defendant  Luke, 
and  the  plaintiff  excepts  to  the  overruling  of 
his  motion  for  a  new  trial. 

J.  H.  Merrill,  for  plaintiff  in  error.  W.  H. 
Hammond  and  S.  A.  Roddenberry,*for  defend- 
ants in  error. 


•For  otber  cues  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexec 
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RUSSELL,  J.  (after  stating  the  facts  as 
above).  The  several  grounds  of  the  motion 
which  assign  error  on  rulings  upon  demur- 
rers and  amendments  to  the  pleadings  could 
not  be  considered  by  the  trial  Judge  in  iwiss- 
ing  upon  the  motion  for  new  trial,  and  can- 
not be  considered  here.  Mayor,  etc.,  of  Dub- 
lin V.  Dudley,  2  Ga.  App.  762,  59  S.  E.  84. 
These  exceptions  should  have  been  preserved 
pendente  lite  or  been  made  matter  of  direct 
exception. 

1.  The  contention  that  Luke  could  not  by 
parol  set  up  facts  showing  that  he  was  surety 
only  Is  not  well  taken.  It  has  been  many 
times  decided  by  the  Stipreme  Court  and  by 
this  court  that,  even  where  the  fact  of  surety- 
ship does  not  appear  on  the  face  of  the  note, 
If  In  fact  one  of  the  persons  signing  apparent- 
ly as  a  joint  or  several  maker  Is  in  reality 
only  a  surety,  be  may  set  this  up  against 
the  payee  by  parol  evidence.  Buck  v.  Bank 
of  State  of  Georgia,  104  Ga.  660,  30  S.  E. 
872;  Duggan  v.  Monk,  5  Ga.  App.  206,  62  S. 
E.  1017 ;  Whitley  v.  Hudson,  114  Ga.  669  (3), 
40  S.  B.  838;  Trammell  v.  Swift  Fertilizer 
Works.  121  Ga.  780,  49  S.  B.  739.  The  court, 
therefore,  did  not  err  in  overruling  the  de- 
murrer to  the  plea. 

2.  The  act  creating  the  city  court  of  Thom- 
asville,  as  amended  (Laws  Ga.  1907,  p.  240), 
provides:  **That  the  judge  shall  have  power 
to  hear  and  determine  all  civil  cases,  of 
which  said  court  has  jurisdiction,  and  to  give 
judgment  and  execution  thereon.  Either  par- 
ty In  any  civil  case  in  said  court  shall  be  en- 
titled to  trial  by  jury,  provided  such  party, 
himself  or  his  attorney,  shall  file  with  the 
clerk  of  said  court,  in  writing,  a  demand  for 
trial  by  jury,  prior  to  the  first  day  of  the 
trial  term  of  such  case  or  make  such  demand 
in  open  court  during  the  morning  session  of 
the  first  day  of  the  trial  term,  and  have  the 
same  entered  on  the  docket  by  the  judge.** 
The  plaintiff  made  no  demand  for  a  trial  by 
jury ;  but  when  the  case  was  called  for  trial 
the  judge  of  his  own  motion  Impaneled  a 
jury  and  submitted  the  case  to  them  over  the 
plaintiff's  objection.  The  plaintiff  contends 
that,  since  neither  party  made  a  demand  for 
a  jury  trial  in  the  manner  prescribed  by  the 
act,  the  judge  had  no  power  of  his  own  mo- 
tion to  submit  the  case  to  a  jury,  and  should 
have  heard  the  case  without  a  jury.  In  the 
case  of  Thornton  v.  Travelers'  Ins.  Oo.,  116 
Ga.  121,  42  S.  R  287,  94  Am.  SL  Rep.  99,  it 
was  held :  "A  judge  of  a  city  court,  who  has, 
under  the  act  creating  the  court,  'power  and 
authority  to  hear  and  determine  all  civil 
cases  of  which  the  said  court  has  jurisdic- 
tion,' when  no  demand  for  a  jury  is  made 
within  a  given  time,  may  hear  all  such  cases 
without  a  jury ;  but  he  is  not  required  to  do 
so,  and  he  may  in  his  discretion  submit  any 
cIyU  case  to  a  jury,  though  no  demand  for 
that  form  of  trial  may  have  been  made  by 
father  party." 

The  language  creating  the  city  court  of 


Thomasville  does  not  make  It  the  imperative 
duty  of  the  judge  to  try  any  civil  case  with- 
out a  jury.  No  party  is  entitled  as  a  matter 
of  right  to  a  jury  trial  unless  he  makes  a 
demand  therefor  in  the  manner  prescribed  by 
the  act;  but,  if  the  judge  sees  fit  to  do  so, 
he  can  submit  any  civil  case  to  a  jury.  In 
other  words,  the  act  does  not  give  either 
party  a  right  to  have  his  case  tried  without  a 
jury,  unless  the  judge  In  his  discretion  de- 
cides to  dispense  with  the  jury.  In  Green 
V.  State,  6  Ga.  App.  824,  64  S.  E.  1121,  In 
holding  that  the  plaintiff  in  error  was,  In 
that  case,  entitled  to  Insist  upon  his  right 
to  be  tried  by  the  judge,  we  pointed  out  a 
distinction  between  civil  and  criminal  cases, 
and  held  that  the  judge  of  the  city  court 
of  Amerlcus  had  permissive  power  to  try 
civil  cases,  but  was  not  required  to  exer- 
cise the  power;  and  the  same  is  true  afr 
to  the  presiding  judge  of  the  city  court  of 
Thomasville.  The  case  of  Wadklns  v.  State, 
127  Ga.  45,  56  S.  E.  74,  Is  distinguishable 
on  the  ground  that  the  language  creating 
the  city  court  of  Jefferson  prescribed  in 
mandatory  language  that  the^  judge  should 
try  all  criminal  cases  without  a  jury,  un- 
less the  defendant  demanded  a  jury  trial. 
See,  also.  Central  Railroad  v.  Gleason,  69 
Ga.  200(3).  The  Supreme  Court  In  the 
Wadklns  Case,  supra,  held  (basing  the  ruling 
upon  the  same  reasons  as  those  pointed  out 
In  Green  v.  State,  supra,  and  clearly  state<l 
in  the  Gleason  Case)  that,  where  the  defend- 
ant did  not  demand  a  jury  trial,  he  had  a 
right  to  have  his  case  tried  by  the  judge 
without  a  jury,  and  that  it  was  error  for  the 
judge  to  compel  him,  over  his  objection,  ta 
be  tried  by  a  jury. 

3.  The  undisputed  evidence  showed  that  no 
transfer  of  the  stock  to  Boyer  had  been  mad& 
on  the  books  of  the  corporation.  Hardy  had 
indorsed  the  certificate  of  stock  in  blank, 
and  had  attached  it  to  the  note,  and  deposit- 
ed them  In  bank  for  collection.  No  delivery 
of  the  certificate  of  stock,  so  far  as  the  erl- 
dence  shows,  had  ever  been  made  to  Boyer. 
Luke  contended  that  he  had  been  released 
by  the  failure  of  Hardy  to  have  the  8to<^ 
transferred  to  Boyer  on  the  books  of  the  cor- 
poration. The  judge  charged  the  jury  sb  fol- 
lows: ''Mere  indorsement  of  the  stock  certif- 
icate is  sufficient  as  between  the  parties,  but 
not  as  to  the  debts  which  the  corporation 
might  have  against  the  party  to  whom  the 
stock  was  originally  issued.  The  corporation 
has  a  lien  on  the  stock  to  the  extent  of  the 
debt  against  the  holder  of  the  stock  as  shown 
by  its  books."  It  is  plain  that  this  charge 
embodied  an  incorrect  statement  ef  the  law. 
In  the  case  of  Buena  Vista  Loan  &  Sayings 
Co.  V.  Grler,  114  Ga.  398  (2),  40  S.  E.  284, 
It  is  held:  ''The  mere  fact  that  a  certificate 
of  stock  in  a  corporation  embraced  a  recital 
that  the  same  was  'transferable  in  person  or 
by  attorney  only  on  the  books  of  the  com- 
pany on  surrender  of  this  certificate'  did  not 
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ipso  facto  glre  to  the  corporation  aay  lien 
upon  such  stock/*  In  order  to  give  a  lien  to 
the  corporation  on  its  shares  of  stock  for 
claims  which  it  has  against  the  shareholder, 
notice  of  the  by-law  or  charter  provision  cre- 
ating the  lien  must  be  printed  on  the  face 
of  the  certificate.  Unless  this  is  done,  an 
innocent  purchaser  of  the  certificate,  who 
takes  it  by  Indorsement  without  notice  of  a 
claim  of  the  corporation,  gets  an  unincum- 
bered title.  Bank  of  CuUoden  v.  Bank  of 
Forsyth,  120  Ga.  575,  4S  S.  K.  226,  102  Am. 
St.  Rep.  115;  Sylvania  Railroad  v.  Hoge, 
129  Ga.  742,  59  S.  B.  806 ;    10  Cyc.  580. 

It  is  contended,  however,  that,  even  if  this 
charge  is  error,  Hardy  cannot  complain,  in- 
asmuch as  the  error  did  not  harm  him.  We 
cannot  say  the  Jury  were  not  misled  by  the 
erroneous  charge.  One  of  the  main  issues 
in  the  case  was  whether  or  not  the  risk  of 
Luke  had  been  increased  by  any  act  of  Har- 
dy. If  the  failure  of  Hardy  to  have  the 
stock  transferred  on  the  books  of  the  corpora- 
tion left  it  subject  to  a  lien  in  favor  of  the 
corporation  for  any  claim  existing  in  its  fa- 
vor against  Hardy,  then  the  risk  of  Luke 
would  have  been  increased,  in  that  his  prin- 
clpal's  property  would  be  Incumbered  with 
a  lien.  In  other  words,  Luke  contended  that 
he  agreed  to  become  surety  only  on  condition 
that  Hardy  would  have  the  complete  legal 
title  to  the  shares  of  stock,  with  all  the  inci- 
dents of  absolute  and  unincumbered  owner- 
ship, vested  in  Boyer.  If  by  any  act  of 
Hardy  this  complete  unincumbered  ownership 
was  not  vested  in  Boyer,  then  Luke  would  be 
released  as  surety.  Civ.  Ck>de  1895,  §  2972; 
Cloud  V.  Scarborough,  3  Ga.  App.  7,  59  S.  £7. 
202;  Bunn  v.  Commercial  Bank,  98  Ga.  647, 
26  8.  B.  63,  and  citations.  This  would  be 
true,  even  if  the  blank  indorsement  of  the 
certificate  by  Hardy,  followed  by  delivery, 
would  operate  to  vest  the  legal  title  in  Boyer. 
This  erroneous  charjge  as  to  one  of  the  main 
Issues  in  the  case  requires  the  grant  of  a  new 
trial. 

4.  According  to  the  evidence  in  behalf  of 
Hardy,  Luke  was  not  a  surety,  but  a  Joint 
maker  of  the  note;  he  being  a  purchaser  of 
the  stodc  with  Boyer.  Both  Luke  and  Boyer 
denied  this.  Thus  a  sharp  conflict  in  the  tes- 
timony arose  as  to  whether  or  not  Luke  was 
surety.  The  Judge  charged  the  Jury:  "You 
wUl  inquire,  further,  whether  the  contract  of 
transfer  has  been  violated,  and  if  you  find 
that  it  has,  to  the  increase  of  the  liability  of 
Luke  as  surety,  your  verdict  will  be  relieving 
the  surety  and  against  Boyer.'*  It  is  insisted 
by  the  plaintiff  in  error  that  this  charge  is 
erroneous  in  assuming  that  there  was  "a  con- 
tract of  transfer,"  and  also  in  assuming  that 
Luke  was  surety.  We  think  the  criticism 
well  taken.  Where  the  evidence  creates  an 
issue  as  to  any  fact,  the  Judge  should  not 
express  or  intimate  any  opinion  as  to  wheth- 
er or  not  the  fact  has  or  has  not  been  proved. 


In  this  Instance  the  Judge  intimated  both 
that  there  was  a  contract  of  transfer  and 
that  Luke  was  surety.  Civ.  Code  1895,  § 
4334;  Sharpton  v.  State,  1  Ga.  App.  542,  57 
S.  B.  929;  Scott  v.  State.  4  Ga.  App.  73,  60 
S.  E.  803;  Brown  v.  State,  6  Ga.  App.  538, 
65  S.  E.  361 ;  Garbutt  Lumber  Co.  v.  Prescott, 
131  Ga.  320,  62  S.  B.  228. 

The  evidence  in  the  case  is  very  conflict- 
ing, and  the  errors  of  the  Judge  affecting  the 
main  issues  Involved  necessitate  a  new  triaL 

Judgment  reversed. 


(7  Qa.  App.  601) 
GART  v.   STATE.     (No.  2,255.) 

(Court  of  Appeals  of  Georgia.    Feb.  25,  1910.) 

fSyllahue  hy  the  Court.) 

1.  CamiNAL  Law  (§|  913,  1092*)—Bnx  or 
ExcRPTioNs  —  Time  fob  Settlement  —  New 

TRI  AI^-^  sou  N  DS. 

The  refusal  to  arrest  a  judgment  not  being 
a  proper  ground  for  a  motion  for  new  trial,  but 
a  matter  for  direct  exception,  this  court  cannot 
consider  an  assiie^nment  of  error  thereon  in  a 
bill  of  exceptions  in  a  criminal  case,  presented 
to  the  Judge  more  than  20  days  after  tne  rendi- 
tion of  the  judgment  overruling  the  motion  to 
arrest  judgment 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
C^ent  Dig.  f  2847 ;    Dec.  Dig.  §§  913,  1092.*] 

2.  Criminal  Law  (f  398*)— JEvidencb— Sec- 
ondary Evidence. 

Where  primary  evidence  is  shown  to  be 
inaccessible,  secondary  evidence  may  be  resorted 
to.  Where,  on  the  tnal  of  a  criminal  case,  orig- 
inal money  orders  purchased  from  an  express 
company  are  shown  to  be  in  the  possession  of 
the  defendant,  or  to  have  been  forwarded  to  the 
headquarters  of  the  express  company  in  another 
state,  the  original  orders  are  inaccessible,  and 
the  stubs  Icept  in  the  local  office  of  the  express 
company^  and  containing  copy  memoranda  of 
such  onginal  orders,  are  admissible  in  lieu 
thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  882-886 ;   Dec.  Dig.  §  398.*] 

3.  Criminal  Law  (|  838*)  —  Intoxicatino 
Liquors  (§  233*)— Violation  of  Prohibi* 
WON  Law— Prosecution— Admissibility  of 
Evidence. 

The  circumstance  that  one  purchases  ex- 
press mone^  orders  payable  to  a  dealer  in  in- 
toxicatingr  liQuors  in  another  state,  and  shortly 
thereafter  receives  a  paclcage  by  express  from 
the  city  of  the  payee's  residence,  is  relevant  for 
the  purpose  of  showing  that  the  purchaser  of 
the  money  orders  has  purchased  intoxicating 
liquors;  and  the  fact  tnat  one  has  within  a 
short  time  purchased  a  large  number  of  such 
money  orders,  and  in  return  received  a  large 
number  of  packages,  while  not  of  itself  suffi- 
cient to  authorize  the  inference  that  the  presum- 
ed purchaser  of  intoxicating  liquors  was  also  a 
seller  of  such  liquors  in  violation  of  law,  is  rele- 
vant, on  the  trial  of  one  accused  of  the  un- 
lawful sale  of  intoxicants,  as  corroborative  of 
other  evidence  tending  to  show  the  guilt  of  the 
accused.  Circumstantial  evidence  may  be  rele- 
vant, even  though  of  very  slight  probative  value. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  853 ;  Dec.  Dig.  S  SSS  ;*  Intoxica- 
ting: Liquors,  Cent.   Dig.   §  293;    Dec.   Dig.  § 

23a*] 


•ror  other  oases  see  tame  topic  and  sootlon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indeza- 
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4.  Vebdict  Not  Supported  by  Evidence. 

The  verdict  was  not  supported  by  any  evi- 
dence, and  for  that  reason  the  court  erred  in 
not  granting  a  new  trial. 

(Additional  Syllahus  by  Editorial  Staff.) 

5.  Criminal  Law  (§  1002*)--Appeai/— Excep- 
tions—Judgment  UPON  Motion  in  Arrest. 

In  so  far  as  it  is  not  a  ground  for  a  mo- 
tion for  new  trial,  judgment  upon  motion  in 
arrest  of  judgment  stands  upon  the  same  footing 
as  a  ruling  upon  demurrer,  and  where  error 
therein  in  a  criminal  case  is  assigned  only  in 
the  main  bill  of  exceptions,  such  bill  must  be 
tendered  and  certified  within  20  days  from  the 
date  of  the  judgment  which  is  the  subject  of  the 
special  exception. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  2847 ;  Dec.  Dig.  §  1O02.»] 

6.  iNToncATiNO  Liquors  (8  240*)— Prosecu- 
tions—Verdicts. 

Verdicts  are  not  to  be  set  aside  upon  frivo- 
lous grounds,  but  must  be  upheld,  if  possible, 
and  in  determining  their  meaning  the  language 
employed  must  be  given  a  reasonable  intend- 
ment, and  a  verdict  In  a  prosecution  for  violat- 
ing the  prohibition  law,  ending  accused  "guilty 
of  keeping  whisky  in  a  public  place  of  business, ' 
will  be  deemed  sufficient  as  finding  him  guilty  of 
keeping  whiskv  at  a  public  place;  the  words 
*'of  business"  being  treated  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors.  Cent  Dig.  |  348 ;   Dec.  Dig.  f  240.*] 

Error  from  City  Court  of  Dawson;  M.  C. 
Edwards,  Judge. 

John  Qary  was  convicted  of  violating  the 
pronlbition  law,  and  brings  error.    Reversed. 

L.  C.  Hoyl  and  H.  A.  Wilkinson,  for  plain- 
tiff In  error.  M.  J.  Yeomans,  Sol.,  for  the 
State. 


RUSSELL,  J.  John  Gary  was  tried  for  a 
violation  of  the  prohibition  law  (Acts  1907, 
p.  81).  The  accusation  charged  that  he  "sold 
and  bartered  for  a  valuable  consideration,  di- 
rectly and  Indirectly,  and  gave  away  to  In- 
duce trade  at  a  place  of  business,  and  did 
keep  on  hand  at  his  place  of  business,  and 
did  keep  and  furnish  at  a  public  place,  alco- 
holic, spirituous,  malt,  and  intoxicating  liq- 
uors and  intoxicating  bitters,  contrary  to  the 
laws  of  said  state,  the  good  order,  peace,  and 
dignity  thereof."  In  other  words,  the  state 
charged  that  the  defendant  violated  the  pro- 
hibition law  in  more  than  one  way.  Each 
of  the  acts  penalized  constitutes  a  separate 
offense,  though,  as  all  are  misdemeanors, 
they  may  be  Joined  in  a  single  count.  The 
Jury  rendered  a  verdict  finding  the  defendant 
"gallty  of  keeping  whisky  in  a  public  place 
of  business.''  The  defendant  filed  a  motion 
In  arrest  of  Judgment,  upon  the  grounds  (1) 
that  the  verdict  does  not  find  the  defendant 
guilty  of  any  crime  or  offense  for  which 
Judgment  or  sentence  may  be  pronounced 
against  him ;  (2)  that  the  verdict  is  a  special 
verdict,  and  not  a  general  verdict,  and  there- 
fore is  illegal*  and  no  Judgment  can  be  pro- 
nounced against  him.  The  court  refused  to 
arrest  the  Judgment.  Thereupon  the  defend- 
ant filed  a  motion  for  a  new  trial,  and,  upon 


the  overruling  of  the  motion  for  a  new  trial, 
presented  the  present  bill  of  exceptions,  in 
which  error  is  assigned  upon  the  refusal  of 
the  court  to  arrest  the  Judgment 

1.  The  exception  to  the  Judgment  overrul- 
ing the  motion  in  arrest  of  Judgment  cannot 
be  considered.  The  Judgment  overruling  that 
motion  was  rendered  on  August  10th,  and 
the  bill  of  exceptions  was  presented  October 
27th,  more  than  20  days  after  the  rendition 
of  the  Judgment  complained  of.  The  refusal 
to  arrest  Judgment  Is  not  a  proper  ground 
for  a  motion  for  new  trial,  but  a  matter  for 
direct  exception;  and  If  such  exception  in 
a  criminal  case  is  not  preserved  by  filing  ex- 
ceptions pendente  lite,  but  is  miade  in  a  bill 
of  exceptions  which  brings  the  whole  case 
up  for  review,  the  bill  of  exceptions  must  be 
presented  within  20  days  from  the  date  of 
the  Judgment  overruling  the  motion  in  ar- 
rest of  Judgment.  In  Watson  v.  State,  64 
Ga.  61,  it  was  held  that  the  refusal  to  arrest 
Judgment  might  be  excepted  to  in  the  bill  of 
exceptions  which  brought  up  the  whole  case 
for  review,  although  the  exception  could  not 
be  taken  by  motion  for  new  trial;  and  the 
same  ruling  was  made  in  Stokes  v.  State,  84 
Ga.  296,  10  S.  E.  740  (6).  But  in  Gaines  v. 
State,  108  Ga.  772,  33  S.  Ew  632,  it  was  dis- 
tinctly ruled  that  in  a  criminal  case  the  re- 
viewing court  could  not  consider  an  assign- 
ment of  error  on  a  refusal  to  arrest  Judg- 
ment, made  in  a  bill  of  exceptions  presented 
to  the  Judge  more  than  20  days  after  the 
rendition  of  the  Judgment  complained  of^ 
See,  also,  Wheeler  v.  State,  4  Ga.  App.  325, 
61  S.  E.  409  (6).  In  so  far  as  it  is  not  a 
ground  for  a  motion  for  new  trial.  Judgment 
upon  a  motion  in  arrest  of  Judgment  stands 
upon  the  same  footing  as  a  ruling  upon  a 
demurrer;  and  where  error  therein,  in  a 
criminal  case,  is  assigned  only  in  the  main 
bill  of  exceptions,  the  bill  of  exceptions  must 
be  tendered  and  certified  within  20  days  from 
the  date  of  the  Judgment  which  \b  the  sub- 
ject of  that  special  exception. 

We  will  say,  in  passing,  however,  that  we 
do  not  think  the  plaintiff  in  error  in  the 
present  case  loses  any  substantial  right,  be- 
cause, as  stated  in  Southern  Railway  Co.  v. 
Oliver,  1  Ga.  App.  738,  68  S.  E.  244,  a  ver- 
dict is  to  be  given  its  reasonable  intend- 
ment, and  its  validity  sustained,  if  possible; 
and  in  the  present  case,  if  the  evidence  had 
sustained  the  finding  of  the  Jury,  we  think 
the  court  could  very  well  have  construed  it 
to  be  suflScient  as  a  verdict  finding  the  de- 
fendant guilty  of  keeping  whisky  at  a  pub- 
lic place.  Verdicts  are  not  to  be  set  aside 
and  nullified  upon  frivolous  ground ;  they  are 
to  be  upheld,  if  possible,  and  in  determining 
their  meaning  the  language  employed  is  to 
be  given  a  reasonable  intendment;  there- 
fore we  think  the  Judge  could  very  properly 
have  rejected  the  words  *'of  business"  as 
surplusage.     If  the  defendant  kept  whisky 


•For  other,  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexi 
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at  a  public  place,  he  would  be  guilty  of  an 
offense,  whether  It  was  a  public  place  "of 
business"  or  of  amusement — a  public  place 
for  literary  culture,  or  a  public  place  for 
physical  training,  or  even  a  public  place  of 
worship.  The  offense  is  in  keeping  the  In- 
toxicating liquor  at  a  public  place;  and  the 
most  that  can  be  said,  where  the  jury  finds 
that  the  keeping  was  at  a  public  place  of 
business,  is  that  the  verdict  is  more  specific 
than  it  is  required  to  be.  This  fact,  how- 
ever, does  not  vitiate  the  finding,  if  the 
place  specified  properly  comes  within  the 
definition  of  a  "public  place." 

2,  3.  The  principle  stated  in  the  second 
headnote  is  so  well  settled  as  not  to  require 
elaboration.  The  agent  of  the  express  com- 
pany was  permitted  to  testify  (over  the  de- 
fendant's objection  that  this  evidence  was  il- 
legal and  irrelevant)  that  certain  stubs  in  a 
book  by  which  he  refreshed  his  recollection 
contained  correct  entries  of  the  purchase  of 
express  money  orders  between  dates  desig- 
nated by  the  witness.  He  was  also  permitted 
to  testify  that  another  writing,  which  was 
Introduced  in  evidence,  truly  represented  the 
names  of  those  to  whom  deliveries  were  made 
of  packages  received  by  express  within  the 
poiod  indicated  thereby.  It  appeared  both 
from  the  stubs  and  from  the  testimony  of  the 
witness  that  a  number  of  the  money  orders 
were  purchased  by  the  def^idant,  and  were 
payable  at  Montgomery,  Ala.,  to  the  Albany 
Whisky  Ck>mpany.  We  think  those  stubs 
which  related  to  the  defendant  were  clearly 
admissible.  The  objection  that  some  of  the 
stubs  contained  names  of  others  than  the 
defendant,  and  that  the  delivery  book  also 
showed  that  packages  were  delivered  to  par- 
ties other  than  the  defendant,  as  made  in 
the  court  below,  was  not  suflSciently  specific. 
In  so  far  as  other  parties  may  have  purchas- 
ed money  orders,  or  may  have  received  ship- 
ments from  the  express  company,  the  testi- 
money  was  irrelevant  to  the  issue  pending 
between  the  state  and  the  defendant ;  but  In- 
asmuch as  the  objection  was  made  to  the  evi- 
dence as  a  whole,  and  the  court  would  if  he 
sustained  the  objection,  have  been  compelled 
to  rule  out  competent  testimony,  as  well  as 
that  which  was  irrelevant,  the  objection  was 
not  well  taken.  • 

No  principle  is  better  settled  than  this.  In 
so  far  as  the  testimony  objected  to  refers  to 
the  defendant,  it  is  neither  irrelevant  nor  il- 
legal. It  Is  circumstantial,  it  is  true,  and  of 
only  slight  probative  value.  Of  Itself  it  would 
be  insufllcient  to  authorize  conviction  of  any 
offense.  And  yet  the  same  thing  is  genen^l- 
ly  true  as  to  any  separate  fact  which  goes  to 
make  a  link  in  ev&i  a  perfect  chain  of  cir- 
cumstantial evidence,  if  the  fact  be  consid- 
ered apart  from  and  disconnected  from  the 
other  facts  proved  in  the  case  as  a  whole. 
The  fact  that  one  bought  poison  a  short  time 
before  another  was  found  dead  would  of  it- 
self be  an  inconclusive  circumstance,  and,  con- 
sidered by  itself,  would  be  absolutely  value- 
e?  S.B.-14 


less.  But  if  the  prosecution  proved  that  the 
deceased  died  from  the  effect  of  poison,  and 
showed  an  overpowering  motive  on  the  part 
of  the  accused  for  desiring  the  death  of  the 
deceased,  that  the  accused  had  made  threats, 
and  that  he  alone  had  an  opportunity  of  ad- 
ministering the  poison,  and  then  showed  the 
circumstance  (which  before  would  have  been 
inconsequential)  that  the  poison  which  the 
accused  had  purchased  was  the  same  kind 
of  poison  as  that  found  in  the  body  of  the 
deceased,  this  otherwise  apparently  trivial 
circumstance,  taken  in  connection  with  the 
others,  might  be  such  a  guide  as  would  enable 
justice  to  lay  its  hands  unerringly  upon  the 
real  culprit 

It  is  not  a  crime  to  buy  at  an  express  of- 
fice money  orders  payable  to  a  whisky  house 
in  another  state.  It  does  not  necessarily  in- 
dicate that  the  purchaser  of  these  money  or- 
ders is  engaged  in  selling  whisky,  or  in  any 
other  violation  of  the  prohibition  law.  The 
additional  fact  that  shortly  after  the  purchase 
of  these  orders  the  defendant  received  pack- 
ages from  the  city  in  which  the  payee  of  the 
money  order  resided  would  not  of  itself  be 
sufllcient  to  show  either  a  violation  of  the 
prohibition  law  or  necessarily  that  the  pack- 
ages he  received  were  shipments  of  intoxica- 
ting liquors;  but  the  circumstances  might 
justify  the  latter  conclusion.  Even  if  the  de- 
fendant had  admitted  that  he  received  the 
shipments  of  liquor,  this  alone  would  not 
raise  a  presumption  that  he  was' violating  the 
prohibition  law.  Still,  where  it  appears  that 
one  receives  packages,  under  the  circumstan- 
ces above  stated,  day  after  day,  and  in  quan- 
tities BO  large  as  to  rebut  the  presumption 
that  the  packages,  if  they  contained  intoxica- 
ting liquors,  are  for  his  personal  use,  the  lat- 
ter circumstance  (the  unusual  quantity), 
while  it  would  of  itself  alone  be  wholly  in- 
sufficient to  authorize  the  conviction  of  the 
defendant  of  any  violation  of  the  prohibition 
law,  might  still  be  a  circumstance  corrobora- 
tive of  other  testimony  tending  to  show  his 
guilt  The  testimony  in  the  present  case  does 
not  show  anything  more  than  that  the  de- 
fendant purchased  unusual  quantities  of  in- 
toxicating liquors,  and  yet  it  tends  to  cor- 
roborate the  testimony  of  the  witness  who 
testified  that  he  several  times  purchased  whis- 
ky from  the  defendant,  and  who  was  Im- 
peached. The  circumstances  above  referred 
to  are  clearly  relevant  for  that  purpose.  Evi- 
dence is  relevant  when  it  tends  to  establish 
or  sustain  a  pertinent  contention  of  a  party 
to  the  case,  and  the  criterion  of  relevancy  ap- 
plicable to  circumstantial  evidence  does  not 
differ  from  that  applied  to  direct  proof. 

4.  The  evidence,  however,  wholly  falls  to 
sustain  the  particular  verdict  rendered  by  the 
jury.  It  is  true  that  one  may,  by  continued 
sales,  render  even  his  private  residence  a 
place  of  business;  but  this  was  not  shown 
in  the  present  case.  The  testimony  of  one  of 
the  state's  witnesses  was  directly  to  the  point 
that  the  defendant  had  sold  whisky  several 
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times  at  variotis  places  on  the  streets,  as 
charged  in  the  indlctm^at  and  as  forbidden 
by  law.  This  testimony  would  have  amply 
authorized  a  conviction  of  the  defendant,  if  It 
had  been  credited  by  the  jury.  If,  In  the 
opinion  of  the  jury,  it  was  worthy  of  belief, 
the  defendant  should  have  been  found  guilty ; 
but  there  was  no  evidence  that  the  defendant 
kept  intoxicating  liquors  at  a  public  place  of 
business,  or  that  he  had  any  place  of  business. 
In  the  opinion  of  the  writer,  as  already  stated 
in  the  dissenting  opinion  in  the  case  of  Cohen 
V.  State,  7  Ga.  App.  6,  65  S.  E.  1096,  it  is  not 
necessarily  an  offense  to  keep  whisky  at  one*s 
place  of  business  in  a  temporary  emergency, 
or  where  the  preservation  of  'this  species  of 
property  in  a  pressing  exigency  necessitates 
its  temporary  deposit,  while  it  is  being  con- 
veyed to  a  place  where  it  can  be  lawfully 
kept,  if  the  facts  show  absolute  good  faith 
and  real  necessity  for  the  temporary  deposit. 
But  this  view  would  not  affect  the  question 
if  a  case  were  before  us  in  which  the  ver- 
dict that  the  defendant  "kept"  intoxicating 
liquors  at  his  place  of  business,  defined  in 
the  light  of  the  evidence  (giving  the  language 
a  reasonable  Intendment),  could  reasonably 
be  construed  as  a  verdict  finding  the  defend- 
ant guilty  of  "keeping  on  hand"  such  liquora 

In  view  of  the  fact  that  the  evidence  did 
not  authorize  the  verdict  finding  the  defend- 
ant guilty  of  keeping  in  a  public  place  the 
whisky  he  was  shown  to  have  had,  the  court 
erred  in  overruling  the  motion  for  a  new 
trial. 

Judgment  reversed. 


(7  Oa.  App.  526) 

OLIVER  TYPEW^RITER  CO.  v.   FIELDER 
et  al.     (No.  1,988.) 

(Court  of  Appeals  of  Georgia.    March  5,  1910.) 

(Syllahua  hy  the  Court.) 

Bills  and  Notes  (§  534*)— Attobney's  Fees 
—Construction  of  Statute. 

Section  3667  of  the  Civil  Code  of  1805  and 
the  amendment  thereto  (Acts  1900,  p.  53)  pro- 
hibit a  creditor  from  enforcing  an  obligation 
in  a  note  or  other  evidence  of  indebtedness  to 
pay  attorney's  fees  in  addition  to  the  lawful 
mterest  specified  therein,  unless  the  creditor 
shall  give  the  prescribed  notice,  etc.  Its  provi- 
sions, however,  do  not  apply  where  the  credit- 
or, not  having  taken  from  the  principal  debtor 
any  obligation  to  pay  attorney's  fees,  makes  a 
distinct  and  separate  contract  with  a  third  per- 
son, that  if  he  will  extend  credit  to  this  debtor, 
and  if,  as  a  result  thereof,  he  has  to  expend  any 
sum  in  collecting  the  indebtedness,  he  (the  third 
person)  will  repay  to  the  creditor  the  amount  so 
expended. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  §  534.*] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  the  Oliver  Typewriter  Company 
against  J.  W.  Fielder  and  others.  There  was 
a  judgment  for  plaintiff  for  part  of  its  de- 
mand, and  it  brings  error.    Reversed. 


A  corporation  in  Atlanta,  desiring  to  ob- 
tain the  exclusive  agency  for  the  sale  of  a 
certain  typewriter,  known  as  the  "Oliver  type- 
writer," in  certain  territory,  entered  Into  a 
contract  with  the  Oliver  Typewriter  (Com- 
pany. Under  the  contract  there  was  no  ob- 
ligation to  extend  credit,  but  It  was  provided 
that,  should  the  tjrpewrlter  company  extend 
credit  to  the  other  contracting  party,  the 
debt  should  be  represented  by  promissory 
notes  bearing  3  per  cent,  interest.  Subse- 
quently, to  induce  an  extension  of  credit  to 
the  corporation  referred  to,  J.  W.  Fielder  and 
Ivan  E.  Allen  executed  a  separate  agreement, 
promising  that  they  would  Jointly  and  sev- 
erally guarantee  the  prompt  payment  of  any 
and  all  indebtedness  that  the  corporation  then 
owed  the  Oliver  Typewriter  Company,  or  that 
might  subsequently  become  due  It,  together 
with  Interest  at  6  per  cent,  per  annum,  and 
would  pay  all  costs  and  expenses  incurred  in 
collecting  the  Indebtedness  to  be  created.  The 
notes  from  the  corporation  to  the  Oliver 
Typewriter  Company,  it  will  be  remembered, 
bore  Interest  at  3  per  cent.,  and  made  no  pro- 
vision for  attorney's  fees  or  expense  of  col- 
lecting them.  The  notes  were  not  paid  at 
maturity,  and  it  was  necessary  for  the  type- 
writer company  to  employ  an  attorney,  at  an 
expense  of  $75,  to  collect  them.  After  they 
had  been  thus  collected,  the  Oliver  Typewrit- 
er Company  sued  Fielder  and  Allen  for  the 
difference  between  the  3  per  cent,  and  the  6 
per  cent,  and  for  the  $75  expense  incurred 
in  collecting  the  notes.  The  justice  of  the 
peace,  in  whose  court  the  case  was  originally 
brought,  gave  judgment  both  for  the  differ- 
ence in  interest  and  for  the  expense  incurred 
in  the  way  of  attorney's  fees.  On  certiorari, 
the  judge  of  the  superior  court  sustained  the 
judgment  of  the  lower  court,  so  far  as  the 
difference  hi  interest  was  concerned,  but 
struck  off  the  amount  recovered  on  account 
of  attorney's  fees;  and  this  is  assigned  as 
error. 

Geo.  B.  Rush,  for  plaintiff  in  error.  V.  A. 
Batchelor,  for  defendants  in  error. 

POWBIili,  J.  (after  stating  the  facts  as 
above).  The  case  presents  a  question  as  to 
the  proper  construction  of  Civ.  Code  1895,  § 
3667,  as  amended  in  1900  (Acts  1900,  p.  53; 
Van  Epps*  Code  Supp.  §  6185).  It  reads 
as  follows:  "Obligations  to  pay  attorney's 
fees  upon  any  note  or  other  evidence  of  in- 
debtedness, in  addition  to  the  rate  of  interest 
specified  therein,  are  void,  and  no  court  shall 
enforce  such  agreement  to  pay  attorney's  fees 
unless  the  debtor  shall  fail  to  pay  such  debt 
on  or  before  the  return  day  of  the  court  to 
which  suit  is  brought  for  the  collection  of 
the  same:  Provided,  the  holder  of  the  obliga- 
tion sued  upon,  his  agent  or  attorney,  notifies 
the  defendant,  in  writing,  ten  days  before 
.suit  is  brought,  of  his  intention  to  bring  suit. 


•For  other  cases  Me  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1807  to  date,  ft  Reporter  ;ndexe« 
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and  also  the  term  of  the  court  to  which  snit 
will  be  brought."  .  The  Judge  of  the  superior 
court  in  this  case,  in  striking  the  recovery 
of  attorney's  fees,  gave  as  his  reason  that 
the  notice  prescribed  in  the  above-quoted  stat- 
ute had  not  been  given. 

This  case,  as  will  be  seen  from  the  state- 
ment of  facts,  is  not  an  attempt  to  enforce 
any  agreement  contained  in  the  original  notes 
from  the  principal  debtor  to  the  plaintiff,  nor 
is  it  an  attempt  to  collect  from  the  present 
defendants  (the  guarantors)  attorney's  fees 
expended  In  enforcing  the  liability  against 
them.  Fielder  and  Allen  agreed  that,  if  the 
Oliver  Typewriter  Company  would  extend  cer- 
tain credit  to  the  corporation,  they  would  in- 
demnify the  creditor  against  a  reasonably  to 
be  anticipated  expenditure.  Since  the  cor- 
poration, In  contracting  with  the  typewriter 
company,  had  agreed  to  pay  interest  on  the 
Indebtedness,  the  statute  above  referred  to 
prevented  it  from  agreeing  to  pay  attorney's 
fees  additional  to  that  Interest,  or  rather 
would  have  rendered  an  agreement  to  pay  at- 
torney's fees  unenforceable,  unless  the  cred- 
itor had  given  the  notice  required  by  the  stat- 
ute, and  the  other  things  mentioned  therein 
as  conditions  precedent  to  the  right  to  claim 
attorney's  fees  had  occurred.  However,  the 
corporation  made  no  promise  to  pay  attor- 
ney's fees,  and,  therefore,  in  no  event  were 
any  collectible  from  it  No  matter  what  no- 
tice the  creditor  might  have  given,  he  could 
not  have  charged  the  corporation,  the  prin- 
cipal debtor,  with  attorney's  fees.  Neverthe- 
less, these  individuals,  the  present  defend- 
ants, upon  what  the  law  regards  as  sufficient 
consideration,  contracted  and  said:  "If  you 
will  make  this  contract  with  the  corporation, 
and  agree  to  take  their  notes  at  8  per  cent 
Interest,  we  will  not  only  pay  you  the  differ- 
ence between  the  3  per  cent,  and  the  6  per 
cent  interest,  but  also  will  indemnify  you 
against  any  loss  yoo  may  incur  in  collecting 
the  indebtedness  from  them."  This  was  a 
separate  undertaking. 

The  present  defendants  were  not  joint 
promisors  with  the  corporation,  and  could 
not  have  been  joined  in  the  same  suit  with 
it  There  is  no  attempt  here  to  hold  them 
to  any  liability  upon  the  first  note;  there- 
fore there  is  no  attempt  to  enforce  any  prom- 
ise on  their  part  to  pay  attorney's  fees  in  ad- 
dition to  the  interest  upon  the  indebtedness 
created  in  that  obligation.  It  is  conceivable 
that  Fielder  and  Allen,  in  making  their  sep- 
arate and  Independent  contract  with  the  type- 
writer company,  might  have  provided  that. 
In  the  event  it  was  necessary  to  sue  them 
for  the  purpose  of  collecting  the  indebted- 
ness which  their  contract  with  the  typewrit- 
er company  contemplated,  they  would  pay, 
in  addition  to  the  amount  of  liability  initial- 
ly arising,  attorney's  fees  for  the  collection 
of  that  sum  out  of  themselves^  and  might 
have  provided  that  this  indebtedness  should 
bear  interest  from  the  time  it  was  ascertain- 


ed at  say  7  or  8  per  cent  per  aimnm.  In 
that  event,  In  order  to  hold  them  to  the  pay- 
ment of  the  attorney's  fees,  it  would  have 
been  necessary  for  the  plaintiff  to  pursue  the 
terms  of  the  statute;  but  they  did  not  so 
promise,  and  there  is  no  effort  here  to  sub- 
ject them  to  the  payment  of  attorney's  fees 
for  collecting  the  indebtedness  which  they 
assumed  under  their  obligation,  and  which 
became  liable  and  owing  by  reason  of  what 
happened  in  connection  with  the  principal 
indebtedness  between  the  corporation  and 
the  typewriter  company. 

One  who  studies  the  above-quoted  statute 
attentively  will  notice  that  the  Legislature 
apparently  did  not  Intend  that  all  obligations 
to  pay  attorney's  fees  should  be  void.  They 
were  dealing  only  with  obligations  to  pay  at-^ 
torney's  fees  upon  notes  and  other  evidences 
of  indebtedness,  in  addition  to  the  rate  of 
Interest  si>ecifled  therein ;  that  is,  they  were 
legislating  against  a  creditor's  collecting  out 
of  his  principal  debtor,  or  one  who  joined 
with  him  in  the  original  promise,  an  addi- 
tional sum  as  attorney's  fees  for  collecting 
the  indebtedness  created  therein.  It  did  not 
have  reference  to  collateral  stipulations  be- 
tween the  creditor  and  third  persons,  by  which 
the  former  might  indemnify  himself  against 
loss  by  having  to  expend  money  in  collecting 
the  indebtedness.  For  instance,  a  wholesale 
merchant  is  selling  goods  over  a  certain  ter- 
ritory. He  wishes  to  insure  his  accounts,  or 
notes  taken  in  lieu  of  the  accounts.  He  goes 
to  a  credit  insurance  company,  and  this  in* 
surance  company,  for  a  premium,  offers  to 
indemnify  him,  not  only  against  loss  of  his 
original  indebtedness,  but  also  against  any 
loss  he  may  incur  through  expending  money 
in  collecting  that  Indebtedness.  It  would 
seem  perfectly  plain  that  such  a  case  is  not 
within  the  purview  of  the  act,  and  that.  If 
the  merchant  collected  his  accounts,  but  had 
to  expend  money  in  order  to  collect  the'm. 
he  might,  despite  the  attorney's  fees  statute, 
hold  the  credit  insurance  company  to  liabili- 
ty for  the  sums  so  expended  by  him.  The 
relation  of  Fielder  and  Allen  to  the  present 
transaction  is  just  what  the  Insurance  com- 
pany's relation  would  have  been  to  the  trans- 
action just  mentioned. 

Our  statute  touching  the  enforcement  of 
promises  to  pay  attorney's  fees,  it  should  be 
remembered,  is  in  derogation  of  the  common 
law,  and  Is  an  abridgment  of  the  ordinary 
right  of  contract.  It  Is,  therefore,  to  be  strict- 
ly construed,  and  not  to  be  extended  to  a 
case  not  clearly  falling  within  its  terms. 
This  case  does  not  fall  within  the  letter  of 
the  act.  Upon  its  special,  particular  features 
it  may  fall  somewhat  within  what  would  be 
the  spirit  of  the  act,  if  the  act  were  to  be 
liberally  construed;  but  It  is  not  clearly 
within  the  spirit  of  the  act,  and  the  act  is 
not  to  be  liberally  construed.  We  therefore 
conclude  that  the  judge  of  the  superior  court 
erred  in  striking  out  from  the  judgment  of 
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the  Jnstlce  of  the  peace  the  amount  recov- 
ered for  the  sums  expended  by  the  plaintiff 
as  attorney's  fees  in  collecting  the  notes  from 
the  corporation. 
Judgment  reversed. 


(7  Ga.  App.  6OT) 

DEEN  ▼.  WHEELER.    (No.  1,922.) 
(Court  of  Appeals  of  Georgia.     Feb.  26,  1910.) 

(8yUabu9  hy  the  Court.) 

1.  PI.EADING  (§§  245,  248*)— Febbies  (§  33*)— 

CONTINUANCB    (§    30*) —AMENDMENT— NeW 

Cause  of  Action. 

The   judge    did   not   err   in   allowing   the 
amendments  to  the  petition. 

(a)  Where  the  original  petition  in  an  action 
for  damages  under  the  provisions  of  section  622 
of  the  Political  Code  alleges  that  the  defendant's 
liability  attaches  by  reason  of  the  fact  that  he 
is  the  owner  of  the  ferry,  an  amendment  stating 
that  he  is  also  liable  because  he  is  the  owner  of 
the  land  upon  the  stream  is  not  subject  to  the 
objection  that  it  sets  forth  a  new  and  distinct 
cause  of  action,  if  both  the  original  petition  and 
the  amendment  refer  the  injury  and  damage  to 
the  same  transaction.  In  such  case,  if  other 
necessary  allegations  are  proved,  the  plaintiff 
may  recover  if  he  proves  either  that  the  defend- 
ant was  proprietor  of  the  ferry,  or  owner  of  the 
land  at  the  landing  place  of  the  ferry,  or  was 
both. 

(b)  The  amendment  which  set  up  an  addition- 
al specific  act  of  negligence  as  to  the  condition 
of  the  bight  and  merely  stated  an  additional 
contributing  cause  of  the  injury  was  mere  sur- 
plusage. The  allowance  of  the  amendment 
worked  no  injury  to  the  defendant.  Public  fer- 
rymen being  common  carriers,  no  allegation  of 
negligence  was  necessary  in  a  suit  brought  to 
recover  damages  for  the  loss  of  property  accept- 
ed for  shipment.  Lu  &  N.  R,  R*  v.  Warfield, 
129  Ga.  473,  59  S.  E.  234 ;   Civ.  Code,  §  2264. 

(c)  A  plaintiff  has  the  right  to  amend  his  pe- 
tinon  after  the  evidence  has  closed  and  after 
the  charge  of  the  court  has  been  delivered,  pro- 
vided the  amendment  is  germane  to  the  cause  of 
action  and  submits  issues  supported  either  di- 
rectly or  inferentially  by  the  evidence. 

(d)  A  motion  to  continue  upon  the  CTOund  that 
a  party  is  unprepared  to  meet  the  allegations  of 
his  antagonist  should  be  overruled,  unless  a  good 
reason  why  the  movant  is  unprepared  is  shown, 
and  it  is  made  to  appear  that  the  delay  is  nec- 
essary to  remove  the  cause  of  the  movant's  dis- 
advantage, and  will  likely  be  effective  for  that 
purpose. 

[Ed.  Note.— For  other  cases,  see  Pleadin&r, 
Cent.  Dig.  §§  653-675,  709;  Dec.  Dig.  §§  245, 
248:*  Fernes.  Dec.  Dig.  §  33;*  Continuance, 
Cent  Dig.  §§  99-112 :    Dec.  Dig.  (|  30.*1 

2.  Tbial  m  303,  317,  324*)— Appeal  and  Er- 

BOB   (§   1024*)  —  FINDINGS  —  SEPARATION   OF 

JuBY  Befobb  Returning  Verdict. 

(a)  Where  the  trial  judge  in  the  presence  of 
the  counsel,  and  without  objection  on  the  part  o^ 
any  one  interested  in  the  cause,  instructs  the 
jury  that  they  may  disperse  after  they  have 
agreed  and  signed  their  verdict,  and  may  return 
the  verdict  into  court  the  following  morning, 
directing  that  meanwhile,  after  the  verdict  has 
been  signed,  it  shall  be  sealed  with  the  papers 
in  an  envelope  furnished  by  the  court  and  safe- 
ly kept  overnight  by  the  foreman,  a  mistrial 
will  not  be  declared,  unless  it  appears  that  some 
attempt  was  made  to  tamper  with  the  jury  or 
some  act  has  transpired  which  might  have  op- 
erated to  the  injury  of  the  complaining  party. 

(b)  Either  party  to  a  cause  has  the  right  to ' 


prevent  the  dispersal  of  the  jury  (between  the 
time  when  the  Jury  retires  to  consider  their  ver- 
dict and  until  the  verdict  has  been  returned  into 
court  and  published)  by  objecting  thereto  at  any 
time  before  the  jury  returns  the  verdict  and  it 
is  published.  It  would  be  error  to  allow  the 
jury  to  separate  if  either  party  objected  to  the 
separation,  but,  where  both  parties  agree  that 
the  jury  may  disperse,  neither  party  will  there- 
after be  heard  to  complain. 

<c)  Eiven  though  a  party  does  not  expressly 
consent  that  the  jury  may  separate  before  re- 
turning their  verdict  into  court,  if  the  party  or 
his  counsel  is  in  the  presence  and  hearing  of  the 
court  at  the  time  that  the  judge  au themes  the 
jury  to  separate,  and  does  not  object,  he  may  be 
held  to  have  impliedly  consented  thereto  if  the 
circumstances  surrounding  the  statement  of  the 
judge  to  the  jury  are  such  that  the  inference 
that  he  did  hear  the  direction  of  the  judge  can- 
not reasonably  be  precluded.  Where  it  appears 
that  a  party  or  his  counsel  was  at  such  a  place 
at  the  time  that  a  ruling  complained  of  was 
made,  and  that  the  other  circumstances  were 
such  that  it  was  unlikely  that  the  counsel  did 
not  hear  what  was  said  by  the  court,  although 
the  party  or  counsel  may  state  that  be  did  not 
hear  the  ruling,  the  judge's  action  in  disregard- 
ing this  statement  will  be  held  to  be  a  finding 
upon  the  facts  and  conclusive. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  If  724,  751 ;  Dec.  Dig.  S}  303,  317,  824  :♦ 
Appeal  and  Error,  Cent.  Dig.  ff  3815-3823, 
3836;    Dec.  Dig.  §  1024.*] 

3.  Perries  (§  33*)— Actions  fob  Injubies— 

Instbtjctions— Language  of  Statute. 
The  exceptions  to  the  charge  of  the  court 
as  set  out  in  the  motion  for  new  trial  are  with- 
out merit. 

[Ed.  Note.— For  other  cases,  see  Ferries,  Dea 
Dig.  §  33.*] 


4.  Tbial  (i§  192,  250*)  —  Instbuotions  —  In- 
vading Province  op  Jury. 

The  assignment  of  error,  in  which  it  is  in- 
sisted that  in  charging  the  jury  that,  if  the 
plaintiff  was  entitled  to  recover  at 'all.  he  was 
entitled  to  recover  $250,  the  judge  erred,  for  the 
reason  that  the  question  of  damages  was  one  for 
the  jury  to  determine,  and  not  the  court,  be- 
cause it  was  within  the  province  of  the  jury  to 
determine  if  the  plaintia  was  at  fault  and  to 
have  reduced  the  amount  of  recovery  accord- 
ingly, is  not  sustained  by  the  record,  for  the  rea- 
son that  there  was  no  evidence  direct  or  circum- 
stantial, from  which  an  inference  could  be 
drawn  that  the  value  of  the  horse  in  question 
was  less  than  $250,  which  was  the  value  ac- 
cording to  the  only  evidence  upon  that  sub- 
ject. Especially  was  the  charge  not  erroneous 
in  the  particular  respect  pointed  out  by  the  as- 
signment of  error.  The  judge  was  not  required 
to  charge  upon  the  subject  of  contributory  neg- 
ligence or  diminution  of  damages  because  the 
defendant  did  not  set  up  contributory  negligence 
as  a  defense,  no  request  to  charge  upon  the  sub- 
ject was  presented,  and  there  was  nothing  in 
the  pleadings  or.  evidence  to  require  instrucaons 
upon  the  subject. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent. 
Dig.  §§  43^-434,  584-586;    Dec.  Dig.  ${   192, 

250.*] 

5.  Vebdict  Supported  by  Evidence. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Baxley ;  W.  W. 
Bennett,  Judge  pro  hac. 

Action  by  J.  A.  Wheeler  against  O.  W, 
Deen.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indaxe* 
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J.  EL  Thomas  and  J.  P.  Hlghsmltii,  for 
plaintiff  lii  error.  Padgett  &  Watson,  for 
defendant  In  error. 

RUSSELL,  J.  Wheeler  brought  a  suit 
against  Deen,  alleging  that  the  defendant  was 
the  owner  of  a  chartered  public  ferry  known 
as  "Mann's  Perry*'  on  the  Altamaha  river, 
and  operated  It  as  such,  and  transported  per- 
sons and  property  across  the  river  at  said 
ferry  for  hire;  that  In  crossing  the  river  at 
said  ferry  on  December  1,  1907,  the  plalntlfiTs 
horse  was  knocked  from  the  ferryboat  and 
drowned,  and  he  was  thereby  damaged  In 
the  sum  of  $250 ;  that  the  ferryman  was  in- 
toxicated, and  that  the  horse  was  thrown 
from  the  flat  by  reason  of  the  carelessness, 
negligence,  and  Improper  conduct  of  the  de- 
fendant's agents  in  charge  of  the  ferry ;  and 
that  the  ferryboat  had  been  allowed,  by 
the  negligence  of  the  defendant's  agents,  to 
go  into  a  bight,  Instead  of  to  the  usual  land- 
ing place.  The  i)etition  was  amended  by  the 
allegation  that  the  realty  where  the  ferry 
lands  on  the  southwest  side  of  the  Altamaha 
river  was  the  property  of  the  defendant,  and 
that  one  Felix  King,  with  the  defendant's 
consent  and  permission,  operated  said  ferry. 
The  defendant's  first  answer  was  a  general 
denial  of  the  allegations  as  to  his  owner- 
ship and  operation  of  the  ferry,  but  during 
the  trial  he  amended  this  answer  by  admit- 
ting the  ownership  of  the  ferry  and  of  the 
land.  At  the  conclusion  of  the  charge  of  the 
court,  the  plaintiff  further  amended  his  pe- 
tition by  adding  an  additional  count  of  neg- 
ligence, to  wit,  that  the  defendant  was  neg- 
ligent In  allowing  certain  limbs,  twigs,  and 
other  objects  and  obstacles  to  exist  and  re- 
main where  the  flat  was  liable  to  land,  which 
caused  his  horse  to  become  scared  and  excit- 
ed. At  the  conclusion  of  the  Judge's  charge 
to  the  Jury,  he  instructed  them,  in  the  pres- 
ence of  the  defendant's  counsel,  and  without 
objection,  that  they  could  seal  their  verdict  In 
an  envelope  (which  was  delivered  to  them  by 
the  Judge  in  the  presence  of  the  defendant's 
counsel)  and  could  deliver  It  to  their  fore- 
man, after  which  they  could  disperse,  and 
let  their  foreman  return  the  verdict  into 
court  the  following  morning.  After  making 
their  verdict,  and  before  returning  it  into  the 
court,  the  Jury  dispersed,  and  they  remained 
dispersed  during  the  night  On  the  follow- 
ing morning  they  reassembled  for  the  pur- 
pose of  returning  their  verdict  In  open  court, 
and  the  defendant,  before  the  verdict  was 
received,  objected  to  its  being  received,  and 
made  a  motion  to  declare  a  mistrial.  This 
motion  was  based  upon  the  ground  that  the 
Jury  had  dispersed  after  the  verdict  had  been 
made  and  before  it  had  been  returned,  and 
that  i^elther  the  defendant  nor  his  counsel 
had  any  knowledge  of  the  permission  given 
to  the  Jury  to  disperse  or  consented  thereto. 
It  appears  that  the  defendant  was  not  pres- 
ent during  any  stage  of  the  trial.  A  mistrial 
was  also  asked  for  the  purpose  of  continu- 


ing the  case  upon  the  ground  that  the  allow- 
ance of  the  amendment,  which  had  been  of- 
fered at  the  conclusion  of  the  judge's  charge, 
and  Just  before  tlie  jury  retired,  set  up  new, 
distinct,  and  additional  grounas  of  negligence, 
and  the  defeudaT^.  had  had  no  opportunity 
to  meet  the  amendment  The  Judge  overrul- 
ed the  motion  to  declare  a  mistrial,  and  con- 
tinued the  case  and  caused  the  verdict  to  be 
published  and  entered  upon  the  minutes. 
The  Jury  found  a  verdict  of  $250  In  favor  of 
the  plaintiff.  The  defendant  then  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled. 
The  writ  of  error  challenges  the  correctness 
of  the  Judgment  overruling  the  motion  for 
new  trial  and  the  propriety  of  the  ruling  re- 
fusing a  mistrial  and  to  continue  the  case. 
Special  ex(^eptIons  are  also  taken  to  the  al- 
lowance of  the  amendment  to  the  plalntlfiTs 
petition,  and  to  the  following  Instruction  of 
the  court  to  the  Jury:  "I  charge  you  in  this 
case  that,  if  the  plaintiff  is  entitled  to  recov- 
ery at  all,  he  is  entitled  to  recover  the  sum 
of  $250,  and  it  will  not  be  necessary  for  me 
to  give  you  any  further  instructions  on  the 
subject  of  damages." 

1.  The  Judge  did  not  err  in  allowing  the 
amendment  to  the  petition  of  which  com- 
plaint is  made.  The  original  petition  al- 
leged that  the  ferry  was  run  and  operated  by 
Deen,  his  servants,  agents,  and  employ^. 
The  amendment  to  that  paragraph  of  the 
petition  alleged  that  In  addition  to  being 
the  owner  of  the  ferry  Deen  was  the  owner 
of  the  land  on  the  south  or  west  side  of  the 
Altamaha  river,  where  the  ferry  lands,  and 
permitted  Felix  King  to  operate  the  ferry. 
The  amendment  does  not  set  out  a  new 
cause  of  action,  but  is  rather  a  mere  amplifi- 
cation of  the  statements  of  the  plaintiff's 
original  cause  of  action.  Either  the  fact 
that  Deen  was  the  owner  of  the  ferry,  or 
that  he  owned  the  land  on  the  stream  where 
the  ferry  landed,  would  subject  him  to  lia- 
bility for  the  carelessness  or  bad  conduct  of 
whoever  might  be  operating  the  ferry.  The 
plaintififs  right  of  action,  if  any,  depended 
upon  the  provisions  of  section  622  of  the 
Political  Ck>de.  This  Ck)de  section  holds  the 
proprietors  of  ferries  liable  for  neglect  of 
any  person  whom  they  may  permit  either 
as  servants,  agents,  or  lessee  to  operate  the 
ferry:  "Any  proprietor  of  any  bridge,  ferry, 
turnpike  or  causeway,  whether  by  charter 
or  prescription,  or  without,  or  whether  by 
right  of  owning  the  lands  on  the  stream,  are 
bound  to  prompt  and  faithful  attention  to 
all  of  their  duties  as  sucb;  and  if  any  dam- 
age shall  occur  by  reason  of  nonattendance, 
neglect,  carelessness  or  bad  conduct,  he  Is 
bound  for  all  damages,  even  if  over  and  be- 
yond the  amount  of  any  bond  that  may  be 
given."  In  the  original  petition  the  plain- 
tiff •  charged  that  the  defendant's  liability 
attached  by  reason  of  the  fact  that  he  was 
a  proprietor  under  charter.  The  amend- 
ment simply  gave  the  additional  reason  why 
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he  was  liable  that  he  was  the  owner  of  the 
land  on  the  stream.  Under  the  rnllnjj^  in 
Printup  V.  Fatten,  91  Ga.  422,  18  S.  EX  311 
(5),  the  owner  of  the  land  on  which  a  public 
ferry  is  situated,  unless  the  ownership  of 
the  ferry  be  separate  from  that  of  the  land, 
Is  liable  for  negligent  torts  committed  by  the 
ferryman  in  the  performance  of  his  duties  as 
such,  even  if  the  owner  objects  to  the  use 
of  the  ferry.  In  order  to  avoid  responsibil- 
ity to  the  pubZ*c,  he  must  prevent  his  ferry 
from  being  used  as  a  public  ferry  by  a  ten- 
ant of  the  land,  or  at  least  show  that  he  did 
all  in  his  power  to  prevent  it.  The  plaintiff 
alleged  that  the  defendant  in  this  case  own- 
ed both  the  ferry  and  the  land.  Chief  Jus- 
tice Bleckley,  in  dlscusslL^  V39  Printup  Case, 
supra,  91  Ga.  433,  18  S.  E.  311,  says.  IT  Vre 
ownership  of  the  ferry  is  separated  trozit 
that  of  the  land,  the  owner  of  the  latter  has 
no  control  over  keeping  the  ferry  open,  using 
it,  or  the  manner  of  Its  use.  But,  where  he 
owns  the  ferry  as  well  as  the  land,  he  must 
keep  it  closed  or  take  the  consequences.  He 
must  at  least  do  all  in  his  power  to  prevent 
any  tenant  of  the  land  from  using  it  as  a 
public  ferry.  The  policy  of  the  statute  is  to 
protect  the  public  against  injuries  by  care- 
less or  incompetent  ferrymen  who  may  be 
too  indigent  to  respond  in  damages.  Anoth- 
er object  is  to  make  it  easy  for  strangers 
and  wayfaring  men  to  ascertain  whom  to 
sue  in  case  they  are  injured.  The  name 
and  residence  of  the  particular  ferryman  in 
whose  charge  the  ferryboat  was  when  the 
injury  was  sustained  might  be  hard  to  prove; 
but  to  whom  the  ferry  or  the  adjacent  lands 
belonged  would  generally  be  widely  known 
in  the  neighborhood,  and  readily  establish- 
ed.'* Under  the  rules  announced  in  Elli- 
son V.  Georgia  Railroad  Co.,  87  Ga.  691,  13 
S.  E.  809,  the  amendment  was  clearly  per- 
missible. 

The  second  amendment  allowed  by  the 
court  was,  we  think,  likewise  germane  to  the 
original  petition.  It  certainly  was  not  hurt- 
ful to  the  defendant,  even  if  it  was  imma- 
terial. It  simply  attempted  to  set  up  the 
fact  (as  the  conclusion  of  the  negligent  acts 
permitted  by  the  defendant  as  alleged  in  the 
petition)  that  the  bight  into  which  the  negli- 
gence of  the  ferryman  permitted  the  ferry- 
boat to  be  carried  was  full  of  twigs  .and 
bushes,  which  struck  and  scared  his  horse. 
The  amendment  merely  stated  an  additional 
contributing  cause  leading  up  to  the  drown- 
ing of  the  horse.  The  allowance  of  this 
amendment  was  not  error,  and,  even  if  it 
were,  could  not  afford  the  defendant  any 
ground  for  complaint,  because,  the  ferry- 
men '  being  common  carriers,  an  allegation 
of  negligence  in  a  suit  brought  to  recover 
damages  for  the  loss  of  property  accepted 
for  shipment  was  unnecessary.  Civ.  Code, 
§  2264;  U  &  N.  Railroad  v.  Warfield,  129 
Ga.  473,  59  S.  E.  234.  The  main  insistence 
of  the  plaintiff  In  error  is  that  this  amend-  i 


ment  was  offered  after  the  Judge  had  con- 
cluded his  charge,  and  that  the  mistrial 
should  have  been  declared  because  he  was 
unprepared  to  meet  the  allegations  of  the 
amendment  The  plaintiff  had  the  right  to 
amend  his  petition  any  time  before  the  ver- 
dict was  rendered,  certainly  any  time  be- 
fore the  Jury  retired,  for  the  amendment 
was  germane  to  the  cause  of  action,  and  sub- 
mitted no  new  issues. 

Furthermore,  the  motion  to  declare  a  mis- 
trial for  the  purpose  of  continuing  the  case 
upon  the  ground  that  the  defendant  was  un- 
prepared to  meet  the  statements  of  the 
amendment  was  fatally  defective,'  in  that  it 
was  not  made  to  appear  why  the  defendant 
was  not  as  well  prepared  to  controvert  the 
averment  then  as  he  would  be  at  the  tern& 
to  which  he  asked  the  case  to  be  continued. 
la  Met,  In  the  motion  for  mistrial,  no  refer- 
ence 13  made  to  any  specific  averment  as 
being  orie  that  he  was  not  prepared  to  meet. 

2.  The  defendant  moved  for  a  mistrial  up- 
on the  further  ground  that  the  court  had 
permitted  the  Jury  to  disperse  in  advance  of 
the  publication  of  the.  verdict  without  his 
consent,  or  the  consent  of  his  counsel.  If 
this  statement  were  fully  verified,  we  would 
hold  that  it  was  error  to  have  thus  deprived 
the  defendant  of  the  right  of  polling  the  Jury. 
Ordinarily  .  each  party  to  a  cause  has  the 
right  to  poll  the  Jury  in  order  to  ascertain 
whether  the  verdict  returned  into  court  is  the 
unanimous  expression  of  each  and  every  Ju- 
ror's sworn  Judgment  as  an  unbiased  trior. 
The  polling  amounts  to  nothing  if  the  Jury 
has  been  dispersed  and  mingles  with  the 
outside  world,  because  the  Juror  may  have 
been  subjected  to  such  infiuence  after  the 
dispersal  as  to  make  his  opinion  then,  not  the 
opinion  of  the  sworn  Juror,  but  merely  the 
opinion  of  a  member  of  the  ccmraunity  in 
general.  For  this  reason  this  ground  for  a 
mistrial  has  been  upheld  in  this  state  In 
every  case  where  the  Jury  has  been  permit- 
ted to  disperse  without  the  consent  of  coun- 
sel or  parties,  and  to  mingle  with  the  public 
during  the  interval  between  the  time  whea 
the  verdict  was  reached  and  the  time  when 
it  was  returned  into  court.  The  real  ques^ 
tion,  then,  is  whether  or  not  the  defendant's 
counsel  (the  defendant  himself  not  being  at 
court  during  the  trial)  consented  to  the  sep- 
aration of  the  Jury,  or,  rather,  whether  the 
consent  of  counsel  must  not,  upon  grounds 
of  public  policy,  be  implied,  under  such  cir- 
cumstances as  those  disclosed  in  this  record. 
The  Judge  certifies  that  when  he  instructed 
the  Jury  that  when  they  agreed  upon  a  ver- 
dict they  could  place  it  in  an  envelope,  which 
he  handed  to  one  of  them,  seal  the  envelope,^ 
and  deliver  it  to  the  foreman,  and  then  dis- 
perse until  the  next  morning,  counsel  for  the 
plaintiff  in  error  was  present  in  court,  an<} 
that  what  the  court  said  and  did  was  in 
the  presence  of  the  counsel,  and  that,  though 
no  express  consent  was  given,  no  obJectiOD 
was  made  to  the  instructions  above  stated. 
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Upon  the  motion  for  mistrial,  counsel  for  the 
plaintiff  in  error  did  not  deny  that  he  was 
present  in  court,  but  stated  In  his  place  that 
he  did  not  hear  the  direction  of  the  Judge  to 
the  Jury,  or  see  the  delivery  of  the  envelope 
Tke  only  Inference  In  harmony  with  both  the 
statement  and  the  certificate  is  that  the  de- 
fendant's counsel  was  present  and  did  not 
object  to  the  dispersal  of  the  jury,  because 
perhaps  he  was  so  absorbed  or  engaged  in 
fiome  other  matter  as  to  have  temporarily 
withdrawn  his  attention  from  the  case.  If 
so,  the  maxim,  "Lex  vlgilantlbus  non  dorml- 
•entibus  subvenit,"  applies.  Counsel  should 
in  the  interest  of  justice  and  of  their  clients 
at  every  stage  of  the  trial  give  strict  atten- 
tion to  the  acts  and  sayings  of  the  presiding 
Judge.  Certainly  there  should  be  no  relaxa- 
tion of  attention  until  the  judge  has  com- 
pleted his  charge  and  the  jury  have  retired. 
Among  the  reasons  which  might  be  mention- 
edf  it  is  the  duty  of  counsel,  If  the  Instruc- 
tions of  the  court  are.  too  general  to  present 
specifically  the  exact  Issue  which  may  appear 
to  be  important  to  his  client,  to  request  ad- 
ditional and  more  specific  instructions  upon 
the  matter  thus  deemed  to  be  Important 
From  an  ethical  standpoint  it  Is  the  duty  of 
counsel.  If  he  sees  that  the  court  has  made 
an  omission  of  an  essential  Instruction,  to 
courteously  suggest  to  the  court  that  there 
has  been  such  omission.  The  many  reasons 
why  counsel  should  be  prepared  In  exigencies 
similar  to  that  involved  in  this  case  to  act  in 
behalf  of  his  client,  If  he  desires  to  object, 
are  too  numerous  to  permit  of  elaboration. 
What  has  been  said  is  merely  an  example. 
But,  in  addition  to  this,  we  are  obliged  to 
construe  the  certificate  of  the  judge  as  a 
finding  upon  the  facts  adverse  to  the  conten- 
tion of  counsel  for  the  defendant.  The  coun- 
sel stated  that  hd  did  not  hear  what  the 
judge  said.  The  effect  of  the  judge's  note  is 
to  find  that  the  counsel  was  at  such  a  place, 
and  the  other  circumstances  were  such  that 
It  was  Impossible  for  counsel  not  to  have 
heard  what  was  said  by  the  court  upon  this 
subject  and  we  place  our  ruling  upon  that 
theory.  Assuming  that  counsel  heard  what 
the  judge  said,  if  he  had  objected,  the  judge 
would  have  erred  In  allowing  the  jury  to  dis- 
perse. As  counsel  did  not  object,  his  consent 
to  the  dispersal  must  be  Implied,  and,  'hav- 
ing consented  to  the  dispersal,  he  will  not  be 
heard  thereafter  to  complain. 

3.  Several  errors  are  assigned  upon  the 
judge's  charge  to  the  jury,  which  are  ad- 
dressed to  the  single  point  that  the  judge, 
In  Instructing  the  jury,  used  such  terms  as 
•'carelessness"  and  **lnexcusable  neglect." 
We  have  carefully  examined  into  these  ex- 
ceptions, and  we  find  no  error  In  the  lan- 
guage used  by  the  judge,  if  this  were  an 
action  against  a  railroad  company  to  recover 
•damages  for  an  injury  caused  by  negligence, 
the  position  of  the  counsel  for  the  plaintifl 
in  error  upon  this  point  might  be  well  taken. 
The  case  before  us,  however.  Is  based  upon  a 


special  statute  against  a  ferryman,  and,  as 
the  terms  ^'carelessness^*  and  "bad  conduct" 
which  were  used  by  the  court  are  employed 
in  the  very  section  Itself,  their  use  cannot  be 
said  to  be  Improper.  The  assignment  of  er- 
ror which  complains  that  the  judge  did  not 
give  the  jury  any  instructions  as  to  the  de- 
gree of  diligence  which  the  defendant  was 
bound  by  exercise  we  find  to  be  unsupported 
in  fact,  because  the  judge  expressly  charged 
the  jury  that  the  defendant  as  a  common  car- 
rier was  bound  to  use  extraordinary  dili- 
gence. None  of  the  exceptions  to  the  charge 
embodied  in  the  motion  for  a  new  trial  are 
meritorious. 

4.  We  confess  that  we  were  at  first  in 
doubt  as  to  the  exception  presented  for  the 
first  time  contained  in  the  bill  of  exceptions, 
in  which  error  is  assigned  upon  the  following 
charge  of  the  court :  *'I  charge  you  in  this 
case  that,  if  the  plaintiff  is  entitled  to  re- 
cover at  all  he  Is  entitled  to  recover  the  sum 
of  $250,  and  it  will  not  be  necessary  for  me 
to  give  you  any  further  instructions  on  the 
subject  of  damages."  If  the  complaint  had 
been  specifically  made  that  the  judge  inti- 
mated an  opinion  upon  the  evidence  in  viola- 
tion of  section  4334  of  the  Civil  Code  in 
stating  that  the  amount  the  plaintiff  should 
recover,  if  he  recovered  at  all,  would  be 
$250,  our  duty  to  grant  a  new  trial  might 
perhaps  be  mandatory.  However,  as  to  this, 
see  Dexter  Banking  Co.  v.  McCook,  07  S.  B. 
113.  The  language  of  the  exception,  how- 
ever. Is  not  sufficiently  specific  to  present 
this  point.  All  that  csin  be  gathered  from  the 
exception  (allowing  a  most  liberal  construc- 
tion to  the  language  employed)  is  that  it  was 
within  the  province  of  the  jury  to  reduce  tHe 
amount  of  recovery,  if  they  determined  that 
the  plaintiff  himself  was  at  fault,  and  that, 
therefore,  when  the  judge  stated  the  amount 
that  the  plaintiff  was  entitled  to  recover  if 
he  should  recover  at  all,  he  erred,  in  that  he 
failed  to  present  to  the  jury  their  right  to 
determine  the  amount  which  should  be 
awarded  in  case  they  should  find  that  the 
damages  should  be  apportioned.  As  to  the 
form  of  the  exception,  see  Anderson  v.  South- 
em  Railway  Co.,  107  Ga.  500,  33  S.  E.  644. 
The  language  of  the  exception  in  the  present 
case  is  in  these  words:  *Tlaintiff  In  error 
excepts  to  this  charge  on  the  ground  that 
the  question  of  damages  was  one  for  the 
jury  to  determine,  and  not  the  court,  and 
because  it  was  within  the  province  of  the 
jury  to  determine  if  the  plaintiff  was  at 
fault,  and  to  have  reduced  the  amount  of 
the  recovery  accordingly."  It  seems  clear 
that  this  exception  goes  no  further  than  to 
assign  error  upon  the  failure  of  the  court 
to  Instruct  the  jury  upon  the  subject  of 
contributory  negligence.  The  statement  of 
the  exception  is  not  that  the  court  intimated 
the  opinion  upon  the  evidence,  but  that  the 
charge  was  error  because  the  question  of  the 
diminution  of  the  damages  is  for  the  jury  to 
determine.    And,  applying  it  to  the  particu- 
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lar  case,  the  plaintiff  In  error  contends  that 
the  reason  why  the  question  for  damages 
should  have  been  left  for  the  jury  more  fully 
was  because  the  jury  might  have  determined 
that  the  defendant  was  at  fault,  and  yet  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  could  have  diminished  the  find- 
ing If  any  In  his  favor.  We  will  say  in  pass- 
ing It  Is  questionable  If  it  would  have  been 
an  expression  of  opinion  upon  the  evidence 
within  the  terms  of  section  4334,  even  If  the 
Language  used  was  construed  as  a  reference 
to  the  evidence  Introduced  In  the  case,  because 
there  was  no  Issue  as  to  the  value  of  the 
horse.  It  was  worth  $250,  according  to  the 
testimony  of  the  plaintiff,  and  no  other  evi- 
dence, either  direct  or  circumstantial,  was  in- 
troduced upon  the  subject.  If  there  had 
been  a  single  circumstance  indicating  the 
quality  of  the  horse,  his  appearance  or  move- 
ments, or  state  of  health,  anything  which 
might  have  Indicated  his  value,  the  jury 
might  have  indulged  the  inference  that  the 
horse  was  worth  more  or  less  than  the  value 
ascribed  to  him  by  the  only  witness  who 
testified  on  that  subject,  and  in  that  case  to 
have  intimated  that  the  horse  had  any  fixed 
value  might  have  been  injurious  to  one  or  the 
other  of  the  parties,  and « therefore  ground 
for  a  reversal.  It  is  not,  however,  always 
error  for  a  judge  to  state  as  a  fact  a  proved 
fact  not  contradicted  in  the  evidence,  and  It 
has  been  held  that  he  may  without  error 
state  a  fact  Indisputably  proved  to  be  a  fact 
Dexter  Banking  Co.  v.  McCook,  supra.  The 
real  question  raised  by  the  exception  Is  that 
the  judge  failed  to  Instruct  the  jury  upon 
the  special  law  of  diminution  of  damages. 
A  review  of  the  pleadings  and  evidence  es- 
tablishes the  fact  that  this  affords  no  ground 
for  a  reversal  of  the  judgment  refusing  a 
new  trial. 

Even  though  the  plaintiff  in  error  is  per- 
mitted to  present  by  direct  exceptions  in  his 
bill  of  exceptions  tills  assignment  of  error, 
which  the  lower  court  has  not  had  the  op- 
portunity to  consider,  because  it  was  not  em- 
bodied in  the  motion,  stlU  it  was  not  error 
to  omit  the  charge  upon  contributory  negli- 
gence or  diminution  of  damages  In  this  case. 
The  judge  could  have  done  so  if  he  had  de- 
sired; and,  if  either  the  pleadings  or  the  evi- 
dence introduced  the  issue,  it  would  have 
been  his  duty,  as  has  several  times  been  held, 
to  Instruct  the  jury  upon  this  point,  even  with- 
out request  In  this  case,  however,  neither 
the  pleadings  nor  the  evidence  suggests  any 
diminution  of  the  amount  of  the  defendant's 
liability  on  account  of  the  fact  that  the  plain- 
tiff had  contributed  to  the  Injury.  The  plain- 
tiff placed  the  whole  burden  of  blame  upon 
the  defendant.  The  defendant  did  not  set  up 
contributory  negligence  in  his  answer,  but. 


Instead,  contented  himself  with  the  denial 
of  the  allegations  of  the  plaintiff's  petition. 
In  such  a  case  (as  held  in  Georgia,  Florida 
&  Alabama  Railway  Co.  v.  Sasser,  4  Ga. 
App.  276,  61  S.  B.  505)  the  judge  was  not  re- 
quired to  charge  upon  the  contributory  neg- 
ligence of  the  plaintiff  unless  specially  re- 
quested. The  judge,  having  appropriately  in- 
structed the  jury  as  to  the  degree  of  negli- 
gence which  would  be  necessary  to  entitle 
the  plaintiff  to  recover,  and  having,  on  the 
other  hand,  charged  the  jury  .that  If  the  de- 
fendant was  not  guilty  of  negligence  and 
carelessness,  as  prescribed  in  the  statute, 
they  should  find  for  the  defendant  and  nei- 
ther the  pleadings  nor  the  evidence  making 
any.  express  issue  on  the  question,  the  failure 
to  Instruct  the  jury  further  that.  If  by  use  of 
ordinary  care  the  plaintiff  could  have  avoid- 
ed the  injury,  he  was  not  entitled  to  recover, 
was  not  error.  Louisville  &  Nashville  Rail- 
road Go.  V.  Thompson,  113  Ga.  983,  39  S.  B. 
493;  Georgia,  Florida  &  Alabama  Railway 
Co.  V.  Lasseter,  122  Ga.  680,  51  S.  E.  15.  In 
Southern  Railway  Co.  v.  Gore,  128  Ga.  627, 
58  S.  E.  180,  and  in  Seaboard  Air  Line  Rail- 
way V.  Bostock,  1  Ga.  App.  189,  58  S.  E.  136, 
the  holding  to  which  we  have  referred  above 
(that  on  the  pleadings  and  evidence  rested 
the  issue  as  to  whether  the  injury  could  have 
been  prevented  by  ordinary  care  on  the  part 
of  the  plaintiff)  it  was  held  that  it  would  be 
error  for  the  judge  not  to  so  instruct  the 
jury,  even  in  the  absence  of  a  request  In 
this  case,  the  defendant  not  having  specifical- 
ly set  up  the  defense  in  the  pleadings  or  in 
the  evidence,  the  exception  is  without  merit 

5.  Upon  a  careful  review  of  the  evidence,  it 
is  plain  that  the  jury  were  authorized  to  find 
for  the  plaintiff.  The  evidence  established 
the  ferry  to  be  a  public  chartered  ferry  and 
a  common  carrier.  As  -such  the  ferryman 
cannot  make  a  special  contract  limiting  his 
liability  of  the  kind  mentioned  in  the  evi- 
dence. The  defendant  as  owner  of  the  land 
was  responsible  for  all  of  the  negligence  of 
any  person  Injured  in  operating  the  ferry 
with  his  knowledge  and  consent  The  jury 
could  well  infer  that  the  ferryman  was  in- 
toxicated; that  his  assistant  was  incompe- 
tent; that  the  appliances  used  in  transport- 
ing the  boat  were  unsuitable  and  Insufficient; 
and  that  the  carelessness  and  unsklUfulness 
of  the  ferryman  and  his  assistant  for  whose 
acts  the  defendant  was  legally  liable  were  re- 
sponsible for  the  boat's  being  carried  beyond 
the  usual  landing  place,  and  so  suddenly 
stopped  In  this  unsuitable  place  as  to  jar 
or  knock  the  horse  overboard.  As  there  is 
no  dispute, as  to  the  value  of  the  horse  in 
question,  we  find  no  error  in  the  judgment 
of  the  trial  judge  approving  the  verdict 

Judgment  afilrmed. 


Ga.) 


JOHNSON  T.  HUGQIN8. 


217 


(7  Go.  App.  668) 

JOHNSON  V.  HUGGINS.    (No.  2,355,) 

(Court  of  Appeals  of  Georgia. .  March  11, 1910.) 
(Syllabus  hy  the  Court.) 

1,  EXECTTTOBS  AND  ADMINISTBATOBS  (§  537*)— 

Action  on  Bond— Evidence. 

An  alleged  creditor  of  an  estate,  suing  upon 
the  administrator's  bond,  should  show  that  at 
the  time  his  suit  was  filed  he  held  an  existing 
indebtedness  against  the  estate,  and  that  the  ad- 
ministrator had  conmiitted  a  devastavit 

[Ed.  Note.—For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {§  2484-2487, 
2531 ;  Dec.  Dig.  f  587.*] 

2.  EXECUTOBS  AND  ADMINISTBATOBS  (J  537*)— 

Judgment  (f  853*)— Dobmant  Jxjdohent— 

Btidencb  of  Indebtedness. 

A  judgment  while  dormant  is  not  enforce- 
able, but  until  it  Is  finally  barred  by  the  statute 
of  limitations  (and  the  final  bar  does  not  at- 
tach until  three  years  after  dormancy  begins)  it 
is  evidence  of  indebtedness.  Hence  one  suing 
upon  an  administrator's  bond  makes  a  prima 
facie  case  bv  introducing  a  dormant  judgment 
binding  on  the  estate,  together  with  an  entry  of 
nulla  bona  made  prior  to  the  dormancy. 

[Ed.  Note.— For  other  cases,  see  BJxecuton  and 
Administrators,  Dec.  Dig.  S  537;*  Judgment, 
Dec  Dig.  f  853.*] 

&   EIXECXTTOBS  and  ADMINISTBATOBS  (§  537*)— 

Action   on   Bond  —  Sufficiency  of   Evi- 
dence. 

The  execution  introduced  in  evidence  in 
this  case  appeared  to  be  dormant,  bat  not  finally 
barred.  The  entry  of  nulla  bona  thereon  was 
made  prior  to  the  beginning  of  the  dormancy. 
The  creditor  having  established  both  debt  and 
devastavit,  the  court  erred  in  awarding  a  non- 
suit 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Dec.  Dig.  §  537.*] 

ESrror  from  City  Court  of  Athens;  H.  S. 
West,  Judge. 

Action  by  F.  M.  Johnson  against  J.  H.  Hug- 
gins,  Jr..  administrator.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

F.  M.  Johnson  and  Cobb  &  Erwin,  for 
plaintiff  in  error.  T.  S.  Mell,  W.  M.  Smith, 
and  Jno.  J.  Strickland,  for  defendant  in  error. 

POWELL,  J.  Johnson  sued  the  surety  on 
the  administrator's  bond  given  by  one  Hug- 
gins,  administrator  of  the  estate  of  one  Gar- 
rett The  petition  alleged  that  the  plaintiff 
held  against  the  estate  a  debt  of  $250,  which 
he  had  sued  to  judgment  against  the  ad- 
ministrator, and  that  he  had  established  a 
devastavit  by  causing  an  entry  of  nulla  bona 
to  be  made  thereon.  The  proposition  argued 
in  the  briefs  of  counsel  for  both  sides  is  not 
the  exact  question  that  we  find  in  the  record. 
This  leads  us  to  fear  that  perhaps  the  record 
does  not  truly  represent  the  facts  of  the  case; 
but,  of  course,  we  must  decide  the  matter 
upon  the  record.  Both  sides  have  argued 
the  matter  as  if  the  fl.  fa.  which  Johnson 
obtained  against  the  administrator  was  not 
only  dormant,  but  was  also  dead — as  if  the 
return  of  nulla  bona,  which  will  be  presently 
mentioned,  had  never  been  entered  upon  the 
proper  docket,  so  as  to  keep  the  fl.  fa.  in  life. 


We  recognize  the  rule  that  a  creditor  of  an 
estate,  suing  upon  the  administrator's  bond, 
must  show  a  debt  against  the  estate,  as  well 
as  a  devastavit  by  the  administrator.  We 
think  that  the  evidence  of  debt  offered  at 
the  trial  should  not  be  barred  by  the  statute 
of  limitations  in  ordinary  cases,  and  in  cases 
where  a  Judgment  is  offered  as  an  evidence 
of  the  debt  that  the  Judgment  Itself  should 
not  be  absolutely  barred.  A  merely  dormant 
Judgment,  however,  while  not  enforceable,  is 
evidence  of  debt,  and,  notwithstanding  the 
dormancy  of  the  Judgment,  an  entry  of  nulla 
bona,  if  made  on  the  execution  while  it  was 
enforceable,  will  establish  the  devastavit 
From  the  record,  as  it  appears  here,  John- 
son's Judgment  was  dormant,  but  not  dead. 
Section  3761  of  the  CivU  Code  provides:  ''No 
Judgment  shall  be  enforced  after  seven  years 
from  its  rendition,  when  no  execution  has 
been  issued  upon  it  and  the  same  placed  upon 
the  execution  docket,  or  when  execution  has 
been  issued  and  seven  years  have  expired 
from  the  time  of  the  record,  upon  the  execu- 
tion docket  of  the  court  from  which  the  same 
issued,  of  the  last  entry  upon  the  execution 
made  by  an  officer  authorized  to  execute  and 
return  the  same.  Such  Judgments  may  be 
revived  by  scire  facias,  or  be  sued  on  with- 
in three  years  from  the  time  they  became 
dormant"  It  will  be  seen,  therefore,  that  a 
Judgment  becomes  dormant  after. the  expira- 
tion of  seven  years  from  the  date  of  the  last 
entry  upon  the  execution  docket,  but  becomes 
dead  within  ten  years  after  that  date,  but 
that  no  entry  will  save  the  Judgment  trom 
dormancy  or  final  bar,  unless  the  entry  is 
recorded  on  the  execution  docket  of  the  court 
in  which  the  Judgment  was  obtained,  except 
in  cases  of  Judgments  from  Justices'  courts, 
as  to  which  special  provision  is  made. 

The  fl.  fa.  attached  as  an  exhibit  to  the  rec- 
ord and  Introduced  in  evidence  shows  that  the 
Judgment  was  obtained  on  August  22,  1805; 
that  fl.  fa.  was  issued  thereon  on  March  28, 
1900;  that  the  sheriff,  on  March  31, 1900,  made 
a  return  of  nulla  bona ;  and  that  on  February 
12,  1902,  this  entry  of  nulla  bona  was  entered 
on  the  execution  docket  of  the  city  court  of 
Hall  county,  which  was  the  court  in  which 
the  original  Judgment  was  obtained.  But  for 
the  record  of  this  entry,  the  nonsuit  would 
have  been  proper.  However,  this  entry  and 
the  record  of  it  having  been  made  within 
seven  years  after  the  date  of  the  original 
Judgment,  the  execution  did  not  become  dor- 
mant until  seven  years  from  the  date  of  the 
record  of  the  entry  (i.  e.,  February  12,  1909) ; 
and  the  date  for  final  bar  became  extendei^ 
to  February  12,  1912.  The  present  suit  was 
filed  to  the  November,  1909,  term  of  the  citj 
court  of  Hall  county.  Therefore,  at  the  time 
the  suit  was  filed,  as  well  as  at  the  time  of 
the  trial,  which  occurred  in  December,  1909, 
the  Judgment,  though  dormant,  was  still  ex- 
istent to  such  an  extent  as  to  be  an  evidence 


•For  other  casos  see  same  toplo  and  section  NUMBER  in  Dec.  ft  Am.  Oigi.  1907  to  date.  *  Reporter  Indexes 
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of  debt  Whenever  the  debt  and  the  dev- 
astavit are  established,  suit  on  the  bond  Is 
not  barred,  if  brought  within  20  years  after 
the  date  of  the  devastavit  The  case,  as  it 
appears  from  the  record, .  Is  controlled  by 
Carter  v.  Coleby,  8  6a.  351;  Lockwood  v. 
Barefleld,  7  Ga.  798;  Williams  v.  Price,  21 
Ga.  507.  See,  also.  Groves  v.  Williams,  68 
Ga.  59a 

It  is  true  that  there  was  introduced  as  part 
of  the  evidence  a  record  of  the  proceedings 
In  the  city  court  of  Hall  county,  brought  by 
Johnson  to  establish  an  alias  execution,  in 
lieu  of  the  original  which  had  been  lost,  and 
it  appears,  from  an  Interlineation  made  in 
the  bill  of  exceptions  by  the  trial  Judge,  that 
it  was  recited  in  the  course  of  that  proceed- 
ing that  the  entry  of  nulla  bona  had  not  been 
entered  on  any  docket  However,  it  appears 
as  a  matter  of  actual,  fact  that  the  execution 
was  entered  on  the  proper  execution  docket; 
and  this,  we  think,  should  control,  rather 
than  a  mere  recital  in  pleadings,  especially 
where  the  recital  was  not  made  under  such 
circumstances  as  to  operate  as  an  estoppel 
on  the  party  making  it  We  conclude,  there- 
fore, that  the  judge  erred  in  granting  a  non- 
suit. 

Judgment  reversed. 


(7  Ga.  App.  559) 

FOUNTAIN  V.  STATE.    (No.  2,379.) 
(Court  of  Appeals  of  (Jeorgia,    March  11,  1910.) 

(Syllabus  by  the  Court.) 

1.  Witnesses  (§  387*)— Inconsistent  State- 
ments—Cross-Examination.        ^ 

The  defendant  was  prosecuted  for  using 
profane  language  in  the  presence  of  a  female; 
.the  substance  of  the  language  being  that  he  bad 
cursed  her  (the  prosecutrix)  for  reporting  his 
still  to  the  government.  At  the  trial  she  testi- 
fied to  the  transaction  as  laid  in  the  bill  of  in- 
dictment The  defendant's  counsel  attempted 
to  prove  by  her  that,  a  few  days  after  the  al- 
leged transaction  occurred,  she  had  testified  be- 
fore the  United  States  commissioner  that  the 
defendant  was  one  of  the  best  citizens  of  the 
county  of  his  residence^  and  that  he  was  a  friend 
of  hers  and  of  her  family,  and  was  one  of  the 
best  friends  they  had  ever  had.  The  court  re- 
fused to  allow  the  witness  to  be  interrogated  as 
to  this  testimony  given  before  the  commissioner. 
Held  error.  The  circumstance  of  the  prosecu- 
trix having  thus  testified  as  to  the  defendant's 
standing  In  the  community^  and  as  to  his  friend- 
ship for  her  and  her  family,  was  inconsistent, 
to  some  extent,  at  least,  with  the  assertion  of 
his  having  cursed  her,  as  it  was  claimed  he  did 
a  few  days  before  her  giving  of  this  alleged  tes- 
timony, and  therefore  was  a  fact  tending  to 
disprove  the  defendant's  guilt. 

[Ed.   Note.— For  other  cases,  see   Witnesses, 
Cent  Dig.  §§  1228-1232;    Dec.  Dig.  |  387.*] 

2.  Witnesses  (§  240*)— Examination— Lead- 
ing Questions. 

Where  an  indictment  charses  the  defendant 
^'ith  having  used  certain  proiane  language  in 
the  presence  of  a  female.  It  is  error  for  the  court 
to  refuse  to  allow  the  defendant's  counsel  to 
read  to  a  witness,  who  claimed  to  be  present 
at  the  time,  the  lan^age  alleged  in  the  indict- 
ment and  to  ask  him  whether  or  not  the  de- 


fendant used  that  language,  or  its  substance,  on 
the  ground  that  the  question  is  leading.  It  is 
not  a  leading  question  to  ask  a  witness  whether 
or  not  certain  designated  language  was  used 
on  a  given  occasion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  841 ;    Dec.  Dig.  f  240.*] 

3.  Grounds  fob  New  Tbial. 

The  other  grounds  of  the  motion  for  new 
trial,  so  far  as  they  are  technically  in  form, 
are  not  meritorious. 

Error  from  Superior  Court,  Douglas  (coun- 
ty;  Price  Edwards,  Judge. 

R.  L.  Fountain  was  convicted  of  using 
profane  language  In  the  presence  of  a  fe- 
male, and  brings  error.    Reversed. 

■ 

Roberts  &  Hutcheson  and  J.  S.  James,  for 
plaintiff  in  error.  W.  K.  Fielder,  Sol.  Gen., 
for  the  State. 

PER  CURIAM.    Judgment  reversed. 


(7  Ga.  App.  blS) 

PEPPER,  Constable,  v.  JAMES. 

JAMES  V.  PEPPER,  Constable. 
(Nos.  1,978,  1,979.) 

(Court  of  Appeals  of  Georgia.     Feb.  26,  1910.) 

(Syllabus  by  the  Court  J 

1.  Replevin  (§  88*)— Action  by  Constable 
TO  Repossess  Property  —  Sufficiency  of 
Evidence. 

The  court  erred  in  directing  the  verdict, 
and  also  in  admitting  in  evidence  a  mortgage, 
the  execution  of  which  had  not  been  properly 
proved. 

[Ed.    Note.— For   other   cases,   see   Replevin, 
Dec.  Dig.  S  88.*] 

2.  Replevin  (|  8*)  —  Interest  of  Bonded 
Constable  in  Property  Levied  on— Right 
to  Bring  Trover. 

A  bonded  constable  has  such  an  interest  in 
property,  upon  which  as  constable  he  has  levied, 
as  authorizes  him  to  proceed  individually  by  tro- 
ver to  repossess  it. 

[Eld.    Note.— For   other   cases,   see    Replevin, 
Cent.  Dig.  §§  45-63 ;  Dec  Dig.  §  8.*] 

3.  Replevin  (§  8*)  —  Property  Deposited 
WITH  Third  Person  by  Constable— Right 
TO  Repossess. 

Where  a  constable,  who  has  levied  upon 
certain  personal  property,  authorizes  another  to 
deposit  It  with  a  third  person  for  safe-keeping, 
with  the  understanding  that  it  is  not  divested  of 
the  lien,  the  constable  may  by  trover  retake  pos- 
session of  it;  and,  where  there  is  an  express 
agreement  to  the  contrary,  even  its  removal  to 
another  county  does  not  defeat  his  ri^ht  to  re- 
possess himself  of  the  property  for  his  protec- 
tion. In  such  a  case  the  constable  does  not  re- 
linquish iMssession,  bat  merely  selects  an  agent 
to  retain  possession  in  his  behalf,  and  the  pos- 
session of  the  agent  is  still  the  possession  of  the 
constable. 

[Ed.    Note.— For   other   cases,    see   Replevin, 
Cent.  Dig.  §§  45-53 ;   Dec.  Dig.  f  8.*] 

4.  Evidence  (§  347*)— Certified  Copy— Mort- 
gage Recorded  in  Another  State. 

The  recording  of  a  mortgage  in  the  proper 
office  in  another  state  does  not  make  a  certified 
copy  of  it  admissible  in  evidence,  or  dispense 
with  proof  of  the  execution  of  the  original. 

[Ed.    Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  Sf  1361-1383 ;    Dec.  Dig.  S  347.*] 


•For  other  cases  see  same  topic  and  oeotlon  NUMBER  la  Dee.  ft  Am.  Digs.  U07  to  date,  ft  Reporter  Indezv' 
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(Additional  Syllabus  by  Ediiorial  Staff.) 

5.  Replevin  ft  59*)— Sufficiency  of  Peti- 
tion—Desobiption  OF  Pbopebty. 

An  amended  petition,  in  trover  by  a  consta- 
ble to  recover  property  levied  upon  by  him,  de- 
scribing the  property  as  "one  case  window 
shades,  one  case  thread,  one  case  corsets,  one 
case  satchels,  fifteen  trunks  of  dry  goods,  thirty- 
six  cases  shoes,  eleven  cases  notions,  five  cases 
hats,  eight  cases  cotton  domestics,  one  bale  bolt- 
ing, one  bundle  glass,  one  box  glass,  and  twenty- 
one  rolls  paper,  being  the  same  property  deliv- 
ered to  the  defendant,  D.  W.  James,  by  the 
plaintiff,  W.  T.  Pepper,  constable,,  to  be  stored 
and  held  by  said  defendant  for  use  of  the  said 
plaintiff  on  the  24th  day  of  January,  1904," 
was  sufficient  to  enable  the  property  to  be  iden- 
tified. 

[Ed.  Note.— For  other  cases,  see  Repleviok, 
Cent  Dig.  M  215-218;    Dec.  Dig.  §  59.*] 

6.  Bailment  (8  8*)- Replevin  (§  12*)— Es- 
toppel OF  Bailee  to  Deny  Title  of 
Bailob. 

A  bailee  cannot  dispute  the  title  of  his 
bailor,  or  assert  that  by  reason  of  the  invalidity 
of  the  act  by  which  the  bailor  came  into  pos- 
session of  the  bailment  he  is  released  from  lia- 
bility to  return  the  property,  though,  if  the 
goods  are  claimed  by  a  third  person,  the  bailee 
may  defend  against  trover  brought  by  the  bailor, 
relying  upon  the  right  and  title  of  such  third 
person,  but  he  undertakes  such  a  defense  at  his 
peri],  and  if  the  third  person  has  no  title  the 
bailee  is  liable. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  §  32;  Dec.  Dig.  §  8:*  Replevin, 
Cent  Dig.  i  103 ;   Dec  Dig.  §  12.*] 

Error  from  City  Court  of  Blakely;*W.  A* 
Jordan,  Judge. 

Action  by  W.  F.  Pepper,  constable,  against 
D.  W.  James.  There  was  a  directed  verdict 
for  defendant,  and  plaintiff  brings  error;  de- 
fendant filing  a  cross-bill  of  exceptions.  Re- 
versed on  main  bill,  and  afllrmed  on  cross- 
bill. 

H.  M.  Calhoun,  L.  Ia  Lyon,  and  Jno.  R.  L. 
Smith,  for  plaintiff  In  error.  Pottle  &  Gless- 
ner,  for  defendant  in  error. 

RUSSELIi,  J.  In  this  case  the  court  over- 
ruled the  demurrer  to  the  plaintiff's  petition, 
and  after  the  introduction  of  the  evidence  di- 
rected a  verdict  in  favor  of  the  defendant 
The  plaintiff  thereupon  filed  a  direct  bill  of 
exceptions,  and  the  defendant  thereafter  pre- 
sented a  cross-bill  of  exceptions.  We  will 
first  consider  the  merits  of  the  cross-bill. 
The  defendant  excepts  to  the  ruling  upon  the 
demurrer,  and  contends  that  the  entry  of  the 
constable's  levy,  as  made  on  the  attachment, 
should  have  been  rejected,  because  the  levy 
was  too  vague  and  indefinite  to  constitute  a 
valid  seizure. 

1.  We  think  the  court  properly  overruled 
the  demurrer,  which  was  based  upon  the 
ground  that  the  description  of  the  property 
set  forth  in  paragraph  2  of  the  petition  was 
too  general  and  indefinite  to  enable  the  prop- 
erty to  be  identified.  The  paragraph  of  the 
petition  which  was  demurred  td  alleged  that 
the  defendant  had  unlawfully  converted  to  his 
use  "the  following  personal  property  in  his 


possession,  to  wit:    One  case  window  shadesr 
one  case  thread,  one  case  corsets,  one  case 
satchels,  fifteen  trunks  of  dry  goods,  thirty- 
six   cases  shoes,   eleven   cases  notions,  Ave 
cases  hats,  eight  cases  cotton  domestics,  one 
bale  bolting,  one  bundle  glass,  one  box  glass, 
and  twenty-one  rolls  paper."    In  response  to 
the  demurrer  the  plaintiff  amended  by  adding 
to  the  second  paragraph  the  following,  to  wit: 
**Belng  the  same  property  delivered  to  the  de- 
fendant, D.  W.  James,  by  the  plaintiff,  W.  T. 
Pepper,  constable,  to  be  stored  and  held  by 
said  defendant  for  use  of  the  said  plaintiff, 
on  the  24th  day  of  January,  1904."    We  think 
that  with  this  amendment  the  description  of 
the  property  sought  to  be  recovered  in  trover 
was  sufficient  to  identify  it  and  to  enable  the 
jury  to  frame  a  verdict,  and  full  enough  to 
authorize  the  court  to  render  judgment,  in 
case  it  was  found  that  the  defendant  should 
restore  the  property.    No  exact  rule  can  be 
prescribed  as  a  measure  of  description.    Par- 
ticularity of  description  must  necessarily  vary 
in  degree,  according  to  the  nature  of  the  ar* 
tides  to  be  described  and  the  circumstances 
which  may  tend  to  render  this  identification 
perfect.    The  nature  of  the  articles  in  this 
case  was  hardly  such  as  to  permit  a  more  def* 
inite  description  than  that  given  of  them.    If 
the  various  objects  described  were  in  fact 
boxed,  baled,  and  bundled,  the  identity  of  the 
property  was  fixed  beyond  peradventure  by 
the  statement  that  the  property  was  identic* 
ally  that  delivered  to  the  defendant  on  a  des- 
ignated day.    To  hold  otherwise  would  be  to 
hold  that  a  suit  in  trover  cannot  be  amended 
as  to  the  property  now  in  question,  and  the 
ruling  would  extend  to  the  greater  part  of  all 
personal  property.    In  Leitner  v.  Strickland, 
89  Ga.  863,  15  S.  E.  469,  the  overruling  of  a 
demurrer  to  the  effect  that  the  description  of 
the  property  sought  to  be  recovered  in  trover 
was  insufficient  to  identify  it  was  sustained, 
and  the  judgment  was  affirmed  by  the  Su- 
preme Court.    The  precise  objection  present- 
ed by  the  demurrer  was  that  the  description 
of  the  property  was  insufficient  to  identify 
the  personal  property  sued  for,  or  to  dlstln* 
guish  it  from  any  other  property  of  its  kind* 
The  description  in  the  petition  in  the  Strick- 
land Case  was:    *'That  hewn  timber  and  those 
round  Idgs  which  were  cut  from  the  land  of 
petitioner  and  from  the  land  of  A.  D.  Cone 
by  one  B.  J.  Reese,  and  were  by  said  Reese 
left  and  deposited  In  the  waters  of  the  Great 
Ogeechee  river  at  a  point  not  far  from  the' 
bridge  of  the  Macon  &  Atlantic  Railroad,  and 
being  that  timber  and  logs  referred  to  in  the 
contract  between  petitioner  and  said  Reese, 
dated  on  the  15th  day  of  April,  1891,  and  re- 
corded in  Book  L,  folio  169,  in  the  office  of 
the  clerk  of  the  superior  court  of  Bulloch 
county,  said  state,  July  7, 1891,  to  which  logs 
and  timber  petitioner  claims  title." 

2.  The  second  exception  presented  by  the 
cross-bill  is  that  the  court  erred  in  admitting 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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In  eyliaence  the  entry  of  the  constable's  levy, 
over  the  objection  that  the  levy  was  void  for 
Indefinlteness.  For  the  reasons  stated  above 
we  do  not  think  that  the  levy  Is  void.  Civ. 
Code  1895,  S  5421,  declares:  "The  officer  mak- 
ing a  levy  shall  always  enter  the  same  on  the 
process  by  virtue  of  which  snch  levy  Is  made, 
and  in  such  entry  shall  plainly  describe  the 
property  levied  on,  and  the  amount  of  the  In- 
terest of  defendant  therein."  We  think  the 
levy  In  this  case  describes  the  articles  levied 
on  sufficiently,  and  the  property  levied  on  Is 
said  to  be  the  property  of  M.  Stein.  The  de- 
cisions In  Morton  v.  Gahona,  70  Ga.  569,  and 
Haynes  v.  Richardson,  61  Ga.  890,  are  not  ap- 
plicable, because  In  both  of  these  cases  there 
was  a  failure  on  the  part  of  the  officer  to 
state  whose  property  he  was  levying  upon, 
.or  that  the  defendant  had  any  Interest  there- 
in. But,  even  If  the  entry  of  levy  was  void, 
the  constable  would  be  liable,  and  It  would 
not  lie  In  the  mouth  of  his  bailee  (and  such 
the  petition  In  this  case  alleged  the  defendant 
to  be)  to  dispute  the  title  of  his  bailor,  or  to 
assert  that  by  reason  of  the  Invalidity  of  the 
act  by  which  the  bailor  came  into  the  posses- 
sion of  the  bailment  he  Is  released  from  lia- 
bility to  return  the  property  deposited  with 
him  for  safe-keeping.  "The  bailee  cannot  jus- 
tify his  refusal  on  the  ground  that  the  bail- 
ment Is  Illegal.  Although  the  bailor  may  have 
had  no  legal  authority  to  make  It,  and  even 
though  It  were  made  for  the  purpose  of  fraud- 
ulently secreting  the  goods  from  the  balIor*s 
creditors,  yet  the  bailee  Is  bound  to  restore 
at  the  demand  of  his  bailor,  and  will  not  be 
permitted  to  set  up  the  illegality  of  the  bail- 
ment as  an  excuse  for  his  own  default  So 
far  does  this  principle  obtain  that  although 
the  title  to  the  goods  be  in  the  bailee,  and 
even  though  he  may  have  received  them  in 
ignorance  of  his  own  right,  having  accepted 
the  possession  of  them  in  the  capacity  of 
bailee,  he  Is  estopped  from  claiming  them  by 
title  until  he  has  fulfilled  the  obligations  of 
the  trust  by  returning  them  to  his  bailor.  Al- 
though the  bailee  is  estopped  from  setting  up 
a  Jus  tertll  for  the  purpose  of  keeping  the 
property  for  himself,  the  rule  Is  subject  to  ex- 
ception when  the  goods  have  actually  been 
claimed  by  a  third  person.  When  this  has 
been  done  it  is  quite  proper.  If  the  bailee 
chooses,  to  try  the  title  to  the  property  in 
this  way,  and  the  bailee  may  refuse  to  de- 
liver the  goods  when  he  does  so,  relying  up- 
on the  right  and  title  and  by  the  authority  of 
such  third  person.  But  the  bailee  undertakes 
such  a  defense  at  his  peril,  and  if  the  person 
by  whose  authority  he  defends  has  no  title 
the  bailee  is  liable."  From  what  has  been 
said,  an  affirmation  of  the  judgment  upon 
the  cross-bill  of  exceptions  necessarily  results. 
3.  We  think  the  court  erred  In  directing 
a  verdict,  because  the  verdict  directed  was 
not  the  only  possible  result  which  could  have 


been  reached  by  the  Jniy.  It  Is  true  that 
the  defendant  testified  that  the  property  in 
question  was  intrusted  to  him  to  await  the 
determination  of  the  question  as  to  whether 
the  mortgage  of  the  Bank  of  Blakely  was  a 
lien  superior  to  the  levy  of  the  attachment 
on  which  the  constable  held  the  goods  in 
question.  But  the  witness  for  the  plaintiff 
denied  that  this  was  the  agreement,  and  thus 
raised  a  clear-cut  issue  of  fact,  which  should 
have  been  submitted  to  the  Jury.  It  is  In- 
sisted that  this  issue  became  immaterial,  be- 
cause it  appeared  uncontradicted  in  the  evi- 
dence that  the  Hen  of  the  defendant's  mort- 
gage was  superior  to  the  attachment,  for  the 
reason  that  it  was  prior  thereto  in  date,  cov- 
ered the  same  property,  and  was  duly  execut- 
ed and  recorded.  So  far  from  these  facts  ap- 
pearing in  the  record,  there  is  no  legal  evi- 
dence to  this  effect,  and  the  evidence  upon 
this  subject  could  properly  have  been  exclud- 
ed. It  appears  that  the  mortgage  lien,  whico 
the  defendant  asserted  was  superior  to  the 
attachment,  was  executed  and  recorded  in 
the  state  of  Florida.  The  plaintiff  objected 
to^  the  introduction  of  the  mortgage  upon  the 
ground  that  the  execution  of  the  original  had 
not  been  proved,  that  it  had  not  been  record- 
ed in  Georgia,  and  that  the  certification  by 
the  clerk  of  the  Florida  court  was  not  suffi- 
cient •  All  of  these  objections  seem  to  us  to 
be  well  taken.  There  was  no  evidence  which 
proved  that  the  original  mortgage  had  been 
legally  executed.  It  Is  true  that  the  evidence 
showed  that  Mr.  James  had  seen  what  pur- 
ported to  be  an  original  mortgage,  and  he 
testified  as  to  Its  contents.  But  he  did  not 
testify  to  its  execution.  The  mortgage  was 
shown  to  be  inaccessible,  and  for  that  reason 
secondary  evidence  of  its  contents  was  ad- 
missible. But  '*to  justify  the  admission  of 
secondary  evidence  as  to  the  contents  of  a 
lost  deed,  or  a  deed  without  the  jurisdiction 
of  the  court,  not  only  the  existence  of  the 
deed  must  be  shown,  but  it  must  be  shown 
to  have  been  properly  executed."  Calhoun 
V.  Calhoun,  81  Ga.  91,  6  S.  E.  913.  In  the 
Calhoun  Case  it  was  proposed  to  prove  that 
the  original  paper  did  in  fact  exist,  but  the 
plaintiffs  did  not  offer  to  show  its  execution. 
The  same  is  true  In  this  case.  As  said  by 
Judge  Simmons  in  the  Calhoun  Case,  supra: 
**We  think  the  proper  rule  of  law  In  regard 
to  the  admissibility  of  secondary  evidence  is, 
not  only  that  the  plaintiff  must  show  the  ex- 
istence of  the  deed,  but  that  he  must  show 
that  It  was  properly  executed." 

The  remaining  questions  which  are  pre- 
sented by  the  record  are  sufficiently  stated 
and  ruled  in  the  headnotes.  The  error  of  the 
Judge  in  directing  the  verdict  requires  a  new 
trial. 

Judgment  reversed  on  main  bUl ;  on  cross- 
bill, affirmed. 
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(7  Ga.  App.  541) 

McAllister  et  ai.  v.  state.   (No.  2,243.) 

(Court  of  Appeals  of  Georgia.    March  11, 1910.) 

(Byllahus  hy  the  Court,) 

1.  Homicide  (i  107*)— Justifiable  Homicide 

— CONSTBUCTION  OF  STATUTES. 

*'The  law  embraced  in  section  73  of  the 
Penal  Code  does  not  qualify  or  limit  the  law  of 
justifiable  homicide  as  contained  in  sections  70 
and  71.  While  the  law  embodied  in  sections  70 
and  71,  as  well  as  that  embodied  in  section  73, 
may  both  be  properly  given  in'  the  same  case, 
the  provisions  of  the  different  sections  should 
not  be  charged  in  such  a  way  as  to  leave  the 
impression  upon  the  jury  that  they  are  both  ap- 
plicable to  the  same  state  of  facts."  Pugh  v. 
State,  114  Ga.  16,  39  S.  B.  875  (1).  Section  73 
applies  exclusively  to  cases  of  self-defense  from 
dangers  of  life  arising  during  the  progress  of  a 
fight  wherein  both  parties  had  been  at  fault. 
Sections  70  and  71  are  applicable  when  the  hom- 
icide is  committed  in  good  faith  to  prevent  the 
perpetration  of  any  of  the  offenses  mentioned  in 
section  70,  or  under  the  fears  of  a  reasonable 
man  that  such  an  offense  will  be  perpetrated, 
unless  the  person  who  is  actually  about  to  com- 
mit it  be  slain.  Lightsy  v.  State,  2  Ga.  App. 
442,  58  S.  E.  686;  Lee  v.  State,  2  Ga.  App. 
.481,  58  S.  E.  676. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  §  137 ;   Dec.  Dig.  S  107.*] 

2.  PBOPEB  Charges. 

Under  the  evidence  in  this  case  it  was  prop- 
er for  the  court  to  give  in  charge  section  890  of 
the  Penal  Code,  and  it  was  not  error  to  omit 
any  definition  of  the  term  "breach  of  the  peace." 
in  the  absence  of  a  request  that  he  explain  the 
meaning  thereof. 

S.  Obiminal  Law  (§  304*)— Appeal  —  Habm- 
I.E88  Ebbob— Evidence— JuDiciAii  Notice- 
Municipal  ObDI  NANCES. 

Judicial  cognizance  does  not  extend  to  mu- 
nicipal ordinances,  and  the  ordinances  tendered 
in  evidence  should  have  been  admitted.  This 
error,  however,  was  harmless,  for  the  reason 
that  the  existence  and  contents  of  the  ordi- 
nances tendered  were  proved  without  objection 
by  parol  evidence  whicn  was  not  contradicted. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  |  708 ;   Dec.  Dig.  §  304.*] 

4.  Cbiminal  Law  (§  1036*)- Appeai^Review 
—Excluding  Question  Asked  Witness— 
Failube  to  State  Answeb  Expected. 

The  exception  to  the  refusal  of  the  judge  to 
permit  the  witness  to  answer  a  question  pro- 
pounded by  the  defendant's  counsel  presents 
nothin|r  for  the  consideration  of  this  court,  be- 
cause It  does  not  appear  that  the  trial  judge  was 
informed  at  the  time  what  answer  was  expected 
from  the  witness  in  response  to  the  question 
propounded  and  objected  to.  Even  if  the  objec- 
tion of  the  opposite  party  was  insufficient,  this 
would  not  relieve  the  counsel  who  proposed  the 
question  from  the  duty  of  informing  the  court 
as  to  the  nature  of  the  answer  expected  from 
the  witness. 

[Bid.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  §  2639 ;   Dec.  Dig.  §  1036.*] 

5.  Abbbbt  ft  68*)- AuTHOBiTT  OP  Officeb— 
Attempt  to  Shoot  Pebson  Not  Resisting. 

The  court  did  not  err  in  charging  that  an 
officer  has  no  right  to  follow  up  one  whom  he 
seeks  to  arrest  and  attempt  to  shoot  or  kill  him, 
if  the  person  sought  to  be  arrested  is  making  no 
effort  to  resist  arrest,  but  is  only  attempting  to 
avoid  it  by  flight 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  ff  166-169;  Dec  Dig.  §  68.*] 


6.  Homicide  ({§  86,  269*)  —  Pbosecutiow  — 
Question  op  Fact— Intention  to  Kill. 

"Where  a  defendant  is  on  trial  for  assault 
with  intent  to  murder,  the  intention  to  kill  must 
be  proved,  and  is  a  question  of  fact,  the  deter- 
mination of  which  is  the  exclusive  province  of 
the  jury.  To  charge  the  jury  in  such  a  case 
that  if  they  believed  defendant  committed  an 
assault  as  charged  in  the  bill  of  indictment,  and 
that  the  offense  would  have  been  murder  if 
death  had  resulted  as  a  consequence,  then  the 
jurv  would  be  authorized  to  find  the  defendant 
guilty  of  the  offense  of  assault  with  intent  to 
murder,  is  reversible  error."  Duncan  v.  State, 
1  Ga.  App.  118,  58  S.  E.  248. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ||  112,  563 ;   Dec.  Dig.  i§  86,  269.*]- 

7.  Witnesses  (§  410*)— Cobbobobation  —  Im- 
peached Witness. 

If  a  witness  has,  in  the  opinion  of  the  jury, 
been  successfully  impeached  by  disproving  the 
facts  testified  to  by  him,  he  canmot  be  corrobo- 
rated. A  witness  may  be  sustained  by  corrobo- 
ration if  there  has  merely  heen  an  attempt  to 
impeach  him  by  disproving  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1284 ;   Dec  Dig.  |  410.*] 

Error  from  Superior  Court,  Fannin  Coun- 
ty; N.  A.  Morris,  Judge. 

W.  E.  McAllister  and  others  were  convict- 
ed of  crime,  and  bring  error.    Reversed. 

Gober  &  GrlflSn,  A.  S.  J.  Hall,  and  Thos. 
A.  Brown,  for  plaintiffs  In  error.  J.  P. 
Brooke,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  reversed. 


(7  Oa.  App.  556) 
SMITH  V.  STATE.     (No.  2,363.) 
(Court  of  Appeals  of  Georgia.    March  11,  1910.) 

(Syllahus  ly  the  Court,) 

1.  Review  on  Appeal. 

The  evidence  authorized  the  defendant's 
conviction. 

2.  Chaboe  Sufficient. 

The  charge  was  fair  and  free  from  material 
error.  Tbougn  there  was  a  slight  verbal  inac- 
curacy in  charging  as  to  reasonable  doubt,  it 
was  not  material,  and  was  corrected  by  the  con- 
text 

8.  No  Ground  fob  New  Tbial. 

No  reason  appears  for  granting  a  new  trial. 

Error  from  City  Court  of  Fitzgerald;  E. 
Wall,  Judge. 

Colly  Smith  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

E.  S.  Fullor  and  D.  E.  (Mffln,  for  plaintiff 
in  error.    A.  J.  McDonald,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(7  Oa.  App.  558) 
NESMITH  V.  L.  MOHR  &  SONS.  (No.  2,372.) 
(Court  of  Appeals  of  Georgia.    March  11, 1910.) 

(ByllaJnu  ly  the  Court.) 

1.  Continuance  (§  6*)  —  Gbounds  —  Monow 
FOB  Delay. 

The  motion  to  continue  the  case  was  ap- 
parently made  for  the  purpose  of  delay  only. 


•For  other  cases  see  same  topic  and  ■ection  NUMBBR  In  Dec.  dk  Am.  Digs.  1907  to  date,  dk  Reporter  Indezei 
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The  court,  therefore,  did  not  err  in  refusing  to 
continue   it. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Dec.  Dig.  §  6.*] 

2.  New    Trial   (§   17*)— Grounds— Lack   of 
Jurisdiction. 

The  refusal  of  the  court  to  dismiss  the  ac- 
tion for  lack  of  jurisdiction,  is  not  proper  mat- 
ter for  a  ground  for  new  trial,  and  can  be  suc- 
cessfully complained  of  only  by  direct  exception 
in  the  main  bill  of  exceptions  or  by  exception 
filed  pendente  lite. 

[Eid.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  23 ;   Dec.  Dig.  §  17.*] 

3.  Costs  H  260*)— Appeal  and  Error-De- 
lay—Damages. 

The  evidence  authorized  the  verdict.  The 
writ  of  error  appears  to  have  been  brought  for 
purposes  of  delay  only.  The  motion  of  defend- 
ant in  error  to  award  damages  for  delay  is 
therefore  granted. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  U  983-1003 ;   Dec.  Dig.  §  260.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; R.  6.  Mitchell,  Judge. 

Action  between  W.  D.  Nesmith  and  L.  Mohr 
&  Sons.  From  the  judgment,  Nesmith  brings 
error.    Affirmed. 

Alexander  &  Gary,  for  plainiifl  In  error. 
Hendricks  &  Christian,  f or  defendaiits  in  er- 
ror. 

POWEUj,  J.  Judgment  affirmed,  with 
damages. 


(7  Ga.  App.  BG8) 

HARDAWAY  v.   STATE.     (No.  2,364.) 
(Court  of  Appeals  of  Georgia.    March  11, 1910.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (§  814*)— Instructions  Not 
Based  on  Evidence. 

Where  the  defendant  was  on  trial  for  as- 
sault and  battery,  and  there  was  no  allegation 
and  no  evidence  that  the  person  alleged  to  have 
been  assaulted  and  beaten  was  an  officer  of  this 
state,  or  was  a  person  duly  authorized  to  ex- 
ecute any  lawful  process^  or  that  the  assault  and 
beating  was  committed  m  obstructing  or  resist- 
ing an  officer  or  person  so  authorized  in  the  ex- 
ecution of  lawful  process,  it  was  erroneous  to 
give  in  charge  section  306  of  the  Penal  Code 
of  1895,  and  to  instruct  the  jury  to  convict  if 
they  believed  beyond  a  reasonable  doubt  that 
the  assault  and  battery  was  committed  by  the 
defendant  in  resistance  to  a  lawful  arrest.  It 
was  necessarily  prejudicial  to  the  defendant  to 
be  thus  placed  in  the  attitude  of  resisting  a  law- 
ful arrest,  when  there  was  neither  allegation  nor 
f>roof  upon  which  to  base  the  instruction.  The 
ack  of  allegation  might  be  immaterial,  but  the 
lack  of  proof  is  fatal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  1979 ;  Dec  Dig.  {  814.*] 

Error  from  City  Court  of  Griffin;  J.  J. 
Flynt,  Judge. 

Horace  Hardaway  was  convicted  of  assault 
and  battery,  and  brings  error.    Reversed. 

W.  E.  H.  Searcy,  Jr.,  for  plaintiff  in  error. 
W.  H.  Beck,  Sol.,  for  the  State. 

HILL,  C,  J.    Judgment  reversed. 


(7  Ga.  App.  538) 
GBISBERG  V.  CITY  OF  ATLANTA  (two 
cases).     (Nos.  2,366,  2,367.) 

(Court  of  Appeals  of  Georgia.    March  11,  1910.J 

(Syllabus  by  the  Court.) 

Municipal  Cobpobations  (§  642*)— PaosEcn. 

TioN  FOB  Violation  of  Obdinance— Cebti* 

OBABi— Evidence  of  Venue. 

No  venue  having  been  shown,  the  judge  of 
the  superior  court  should- have  sanctioned  the 
petition  for  certiorari. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporadons,  Cent  Dig.  |  1412;  Dec  Dig.  i 
642.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  PendletoUi  Judge. 

A.  Geisberg  was  convicted  of  violating  an 
ordinance  of  the  City  of  Atlanta,  and  brings 
error.    Reversed. 

Jno.  A.  Boykin,  for  plaintiff  in  error.  J. 
L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
in  error. 

POWELL^  J.    Judgment  reversed. 


(7  Ga.  App.  623) 
R.  M.  ROSE  CO.  V.  STATE.    (No.  1,471.) 
(Court  of  Appeals  of  Georgia.    March  5»  1910.) 

(Syllabus  by  the  Court.) 

Sale  of  Intoxioatino  Liquobs. 

In  view  of  the  fact  that  the  decision  of  the 
Supreme  Court  (133  Ga.  353,  65  S.  E.  770)  in 
answer  to  the  certified  questions  submitted  by 
this  court  is  controlling,  and  overrules  the  de- 
cision of  this  court  in  Rose  v.  State,  4  Ga.  App. 
58S,  62  S.  B.  117,  the  judge  of  the  superior 
court  erred  in  refusing  to  sanction  the  petition 
for  certiorari. 

Error  from  Superior  Court,  Fulton  County ; 
W.  D.  Ellis,  Judge. 

The  R.  M.  Rose  Ck)mpany  was  convicted 
of  crime,  and  questions  were  certified  to  the 
Supreme  Court  On  rehearing,  after  remand 
from  the  Supreme  Court  with  answers  to  cer- 
tified questions  (133  Ga.  353,  65  S.  E.  770). 
Judgment  below  reversed. 

Anderson,  Felder,  Rountree  &  Wilson  and 
Rosser  &  Brandon,  for  plaintiff  in  error.  C. 
D.  Hill,  Sol.  Cten.,  Lowry  Arnold,  Sol.,  and 
D.  K.  Johnston,  for  the  State. 

RUSSELL,  J.  It  goes  without  saying  that 
after  the  very  careful  consideration  of  the 
questions  involved  in  the  case  of  Rose  t. 
State,  4  Ga.  App.  588,  62  S.  E.  117,  in  which 
the  writer  had  the  honor  of  delivering  the 
opinion  of  this  court,  he  deemed  it  unneces- 
sary to  certify  to  the  Supreme  CJourt  the 
question  presented,  which  involved  merely  the 
ability  of  the  accusation  to  withstand  the 
general  demurrer.  In  the  present  case  ques- 
tions involving  the  construction  of  the  Con- 
stitution were  properly  presented,  and  we 
were  all  of  the  opinion  that  it  was  our  duty 
to  certify  these  questions  to  the  Supreme 
Court,  whereas  in  the  case  of  Rose  v.  State, 
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4  Ga.  App.  588,  02  S.  B.  117,  these  questions 
were  not  directly  made.  The  practical  effect 
of  the  answer  of  the  Qnpreme  Court  to  the 
qnestioBs  certified  Is  to  orermle  the  decision 
of  this  conrt  in  the  case  above  cited.  While 
it  Is  our  duty  judicially  to  be  convinced  of  the 
correctness  of  the  ruling  of  the  Supreme 
Court,  we  are  still  of  the  opinion  personally 
that  our  decision  In  the  former  case  is  in 
strict  accord  with  the  ruling  of  the  Supreme 
Court  of  the  United  States  in  Delamater  v- 
South  Dakota,  205  U.  S.  93,  27  Sup.  Ct  447, 
51  Ia  Eid.  724.  AS  to  the  soundness  of  the 
reasoning  in  the  Delamater  Case,  we  did  not 
then  and  do  not  now  express  any  opinion. 
However,  our  personal  opinion  is  unimpor- 
tant. The  Judicial  opinion  must  eontroL 
Judgment  reversed. 


(7  Ga.  App.  6S8) 

RIMES  V.  STATB.     (No.  2,365.) 
(Court  of  Appeals  of  Georgia.    Marcli  11,  1910.) 

(SyUahui  by  the  Cowrt,) 

1.  CaiMiNAL  Law  (J  974*)— Motion  iir  Ab- 

BE8T. 

It  is  not  error  to  refuse  to  arrest  judgment 
where  the  allegations  of  the  accusation  so  sub- 
stantially define  the  offense  as  to  make  the 
charge  clearly  Intelligible  to  the  juiy,  and  so 
plain  that  the  court  would  have  no  difficulty  in 
pronouncing  judgment. 

[£}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2469-2478;  Dec  Dig.  { 
074.*] 

2.  Pabent  awd  Child  (§  17*)— Abandonmkwt 
— ^Inoictmknt--*  *Ofpspbino.*  ' 

An  accusation  charging  the  abandonment  of 
a  child,  as  punishable  under  the  terms  of  Pen. 
Code  1895,  {  114,  is  sufficient,  if  the  name  of 
the  accused  denotes  a  person  of  the  masculine' 
gender,  and  if  the  child  alleged  to  have-  been 
abandoned  is  described  as  his  child.  In  the  ab- 
sence of  proof  to  the  contrary,  the  inference  is 
authorized  that  a  child  described  in  relation  to 
a  named  man  as  his  child  is  not  merely  a  (;hild 
committed  to  his  custody,  but  is  the  "offspring" 
of  his  body  and  lawfully  begotten. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Dec.  Dig.  t  17.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  4955,  4956.} 

Bh-ror  from  City  Court  of  Blalcely;  W.  A. 
Jordan,  Judge. 

Lum  Rimes  was  oonvlcted  of  abandoning 
his  chUd,  and  brings  error.    Affirmed. 

R.  H.  Sheffield,  for  plaintiff  in  error.  Wal- 
ter Park,  for  the  State. 

RUSSELL,  J.  The  defendant  was  convict- 
ed of  the  offense  of  abandoning  his  child,  a 
motion  in  arrest  of  judgment  was  made  and 
overruled,  and  exception  is  taken  to  this  Judg- 
ment of  the  lower  court  A  motion  for  a  new 
trial,  based  upon  the  grounda  that  the  verdict 
was  contrary  to  the  law  and  contrary  to  evi- 
dence, was  likewise  overruled,  and  the  de- 
fendant excepted  to  this  Judgment  The  lat- 
ter exception  cannot  be  considered,  because 
no  trauBcrlpt  of  the  brief  of  evidence  was 


specified  for  transmission  to  this  court,  and 
none  appears  in  the  record. 

We  think'  the  court  very  properly  refused 
to  arrest  the  Judgment  The  point  could  have 
been  raised  more  properly  by  special  demur- 
rer before  arraignment.  The  courts  do  not 
favor  a  defendant's  taking  chances  on  de- 
fects In  the  Indictment  and  not  presenting 
them  until  after  conviction.  We  think,  how- 
ever,' that  this  point  would  not  have  been 
good,  even  upon  demurrer.  The  question 
now  before  us,  however,  is  whether  the  omis- 
sion of  the  express  statement  that  the  defend- 
ant  was  the  father  of  the  child  alleged  to 
have  been  abandoned  rendered  the  accusa- 
tion so  fatally  defective  that  the  court  could 
not  pronounce  Judgment  upon  the  verdict 
The  question  as  to  whether  a  Judgment  should 
be  arrested  is  to  be  determined  by  the  plead- 
ings. The  accusation  in  this  case  charges 
the  defendant  with  the  offense  of  misdehiean. 
or,  "for  that  the  said  Lum  Rimes  did  ♦  ♦  ♦ 
unlawfully,  willfully,  and  voluntarily  abandon 
his  minor  child,  Theo.  Rimes,  leaving  it,  the 
said  child,  then  and  there  in  a  dependent  con- 
dition." Section  114  of  the  Penal  Code  of 
1895  declares  that  **lf  any  father  shall  will- 
fully and  voluntarily  abandon  hla  child,  leav- 
ing it  in  a  dependent  and  destitute  condition, 
he  shall  be  guilty  of  a  misdemeanor."  The 
word  ''destitute^*  has  been  omitted  by  the  act 
of  1907  (Acts  1907,  p.  57).  Under  the  terms 
of  the  Code  section,  the  father  is  the  only 
person  punishable  for  the  abandonment  of 
a  minor  child,  and  consequently  it  is  essen- 
tial that  the  x)erson  accused  is  in  fact  the 
father,  and  the  child  alleged  to  have  been 
abandoned  is  his  child. 

However,  under  the  provisions  of  section 
929  of  the  Penal  Code  of  1895,  an  indictment 
or  accusation  is  sufficient  which  states  the 
offense  so  plainly  that  the  nature  of  the  of- 
fense charged  may  be  easily  understood  by 
the  Jury;  and  we  have  no  hesitation  in  hold- 
ing that,  where  one  whose  name  usually  re- 
fers to  or  imports  a  person  of  the  masculine 
gender  Is  accused  of  abandoning  his  child, 
the  statement  that  he  is  the  father  of  the 
child  named  is  plainly  Inferable,  to  the  ex- 
clusion of  any  other  natural  inference.  It  is 
argued  that  the  Indictment  falls  to  show  that 
the  defendant  is  a  man,  and  consequently 
that  it  cannot  be  assumed  that  he  was  charg- 
ed with  being  the  father  of  any  child.  It  is 
further  insisted  that  the  use  of  the  word 
"his"  does  not  necessarily  and  exclusively 
imply  that  the  defendant  sustained  the  rela- 
tion of  parent  to  the  child  in  question,  for 
the  reason,  as  argued,  that  thr  word  "his" 
might  denote  merely  that  the  child  had  been 
left  in  the  custody  or  was  in  some  way  in 
the  charge  of  the  defendant  and  in  that 
sense  could  be  said  to  be  his  child.  We  fail 
to  see  the  force  of  either  of  these  conten- 
tions. Words  are  used  in  an  indictment  with 
the  same  ordinary  significance  attached  to 
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them  as  appertains  to  them  in  their  general 
use.  Furthermore,  It  is  always  to  be  pre- 
sumed that  a  relation  is  legal  rather  than  il- 
legal In  its  origin.  Consequently,  to  say  that 
a  named  child,  as  related  to  a  particular  man 
Is  "his  child,*'  Is  an  affirmance  (in  the  ah- 
sense  of  proof  to  the  contrary)  that  the  spec- 
ified man  is  the  lawful  father  of  the  child 
in  question. 
Judgment  affirmed. 


(7  Oa.  App.  661) 

JOHNSON  V.  STATE.     (No.  2,353.) 
(Court  of  Appeals  of  Georgia.    March  11, 1910.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (§§  278,  974*)— Vabiance 
OF  Accusation  fbom  Affidavit — Remedy. 
where  em  accusation  states  the  name  of  the 
accused  as  '"Cornelia"  Johnson,  and  the  affidavit 
upon  which  the  accusation  is  based  states  the 
name  of  the  defendant  as  "Cornelius"  Johnson, 
the  question  as  to  the  identity  of  the  person 
named  as  the  accused  in  the  accusation  with 
that  of  the  defendant  named  in  the  affidavit 
should  have  been  made  by  a  special  plea  in 
abatement  "Identitate  persons,"  and  not 
"identitate  nominis,"  constitutes  the  true  and 
only  issue. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  638-642,  2469-2478;  Dec 
Dig.  §§  278»  974.*J 


2.  INTOXICATINO  LiQUOBS  ({  236*)— ILLEGAL 

Sale— SxTFFiciBNCY  or  Evidence— Venue. 
The  evidence  clearly  established  the  venue. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  236.*] 

8.  Sufficiency  of  Evidence. 

The  evidence,  while  not  entirely  satisfac- 
tory, was  sufficient  to  show  the  guilt  of  the  de- 
fendant The  trial  court  committed  no  material 
error  of  law,  and  the  judge  of  the  superior  court 
did  not  err  in  dismissing  the  certiorari. 

(Additional  Syllabus  by  Editorial  Staff,) 

4.  Cbiminal  Law  (|  1033*)— Appeal— Review 
—Venue. 

That  venue  was  not  shown,  being  a  juris- 
dictional question,  may  be  raised  for  the  first 
time  in  the  Court  of  Appeals  under  the  general 
assignment  of  error. 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1033.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Cornelia  Johnson  was  convicted  of  selling 
intoxicating  liquors,  and  brings  error.  Af- 
firmed. 

Lowndes  Calhoun,  for  plaintiff  In  error. 
0.  D.  Hill,  Sol.  Gen.,  Lowry  Arnold,  Sol.,  and 
D.  K.  Johnston,  for  the  State. 

HILL,  C.  J.  Cornelia  Johnson  was  con- 
victed in  the  criminal  court  of  Atlanta  for 


selling  IntozicatiDg  liquors,  and  petitioned  the 
superior  court  of  Fulton  county  for  a  writ  of 
certiorari.  The  writ  was  granted,  and  on  the 
hearing  the  certiorari  was  dismissed;  and 
this  is  the  Judgment  assigned  as  error. 

The  accused  was  tried  on  an  accusation 
which  gave  her  name  as  "Cornelia"  Johnson. 
This  accusation  was  based  on  an  aflldavit 
which  stated  her  name  as  "Cornelius"  Johnson. 
After  conviction,  the  accused  made  her  mo- 
tion in  arrest  of  judgment,  on  the  ground  that 
the  accusation  against  her  was  not  based  up- 
on any  affidavit  as  required  by  the  stat- 
ute, and  that  an  affidavit  charging  •*Comell- 
us"  Johnson  with  the  offense  of  selling  liq- 
uor was  not  sufficient  upon  which  to  base  an 
accusation  charging  "Cornelia'*  Johnson  with 
that  offense.  The  court  overruled  the  motion 
in  arrest  of  Judgment  and  this  ruling  is  one 
of  the  errors  assigned  in  the  petition  for  cer- 
tiorari. No  special  plea  in  abatement  setting 
up  the  alleged  misnomer  was  filed;  nor  is 
there  any  pretense  that  the  defendant,  who 
was  tried  and  convicted  as  "Cornelia"  John- 
son, was  not  in  fact  the  same  person  named 
in  the  affidavit  upon  which  the  accusation 
was  based  as  "Cornelius"  Johnson.  The  iden- 
tity of  the  person  tried  and  convicted  as  the 
person  against  whom  the  affidavit  was  made 
was  not  controverted.  Doubtless  the  classic 
name  of  *<3omelia"  was  frequently  pervert- 
ed by  the  defendant's  friends  and  acquaint* 
ances  into  that  of  "Cornelius."  But  in  any 
event,  if  the  immaterial  error  in  orthography 
was  not  too  trivial  for  legal  procedure,  the 
proper  remedy  would  have  been  a  special  plea 
in  abatement,  and  not  a  motion  in  arrest. 
■  The  other  errors  assigned  in  the  petition 
for  certiorari  were  eliminated  from  the  case 
by  the  answer  of  the  Judge  of  the  criminal 
court  to  the  writ  The  question  is  for  the 
first  time  raised  in  this  court  that  the  venue 
was  not  shown.  This  being  a  Jurisdictional 
question,  it  can  be  made  here  under  the  gen- 
eral assignments  of  error.  But  an  examina- 
tion of  the  evidence  set  out  in  the  petition 
for  certiorari  and  in  the  answer  of  the  Judge 
of  the  criminal  court  to  the  writ  shows  that 
the  venue  was  proved.  The  police  officer  who 
made  the  arrest  testified  that  defendant  Cor- 
nelia Johnson,  "lived  at  47  Johnson  avenue, 
Atlanta,  Fulton  county,  Georgia,"  and  sever- 
al witnesses  testified  that  they  bought  whis- 
ky at  "Cornelia  Johnson's,"  and  one  witness 
testified  to  a  sale  that  took  place  "at  Cor- 
nelia Johnson's  house."  This  evidence  to- 
gether, we  think,  shows  the  venue. 
Judgment  affirmed. 
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(85  S.  C.  243)  _^     T»™««^ 

OK  parte  BERRY. 

SaMBRELL  y.  BERRY. 

(Supreme  Court  of  South 'Carolina.    March  16, 

1910.) 

1.  CoNfinTunoNiLL  Law  (|  48*)  —  Conbtruo- 
TioN  OF  Statute. 

All  doubts  as  to  the  constitutionality  of 
a  statute  should  be  solved  in  its  favor. 

[Ed,  Note.— For  other  cases;  see  Constitution- 
al Law,  Cent.  Dig.  §  46;   Dec.  Dig.  §  48.*] 

2.  Constitutional  Law  (8  83*)  — "Debt"  — 
Imprisonment. 

A  judgment  in  an  action  of  tort  is  not  a 
'*debt'*  within  the  meaning  of  Const,  art.  1,  | 
24,  providing  that  no  person  shall  be  imprison* 
ed  for  debt  except  in  cases  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  I  151%  ;   Dec.  Dig.  §  83.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  2,  pp.  1864-1886;   vol.  8»  p.  7628.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Spartanburg  County;  Thos.  S.  Sease,  Ju4ge. 

Habeas  corpus  by  John  Berry.  From  a 
judgment  denying  his  release,  petitioner  ap- 
peals.   Affirmed. 

Carson  &  Boyd,  for  appellant  Wilson  ft 
Osborne,  for  respondent 

WOODS,  J.  A.  S.  Kimbrell  instituted  an 
action  against  John  Berry  to  recover  dam- 
ages for  assault  and  battery.  The  clerk  is- 
sued an  order  for  the  arrest  of  Berry  under 
subdiTision  6,  §  200,  Code  Civ.  Proc.  After 
his  arrest,  the  defendant  was  released  on  giv- 
ing the  undertaking  required  by  section  208 
of  Code  of  Civil  Procedure.  The  plalntiflf, 
Kimbrell,  recovered  judgment  In  the  action 
for  $127.66,  and  an  execution  issued  against 
the  property  of  Berry  was  returned  nulla 
bona.  The  plaintiff  then  caused  an  execution 
against  the  person  of  the  defendant  to  be  is- 
sued under  section  307  of  Code  of  Civil  Pro- 
cedure, which  the  sheriff  enforced  on  May  1, 
1909,  by  taking  the  defendant  into  his  cus- 
tody. On  the  same  day  defendant  applied  to 
Judge  Sease  for  release  tinder  a  writ  of 
habeas  corpus,  alleging  his  Imprisonment  to 
be  in  violation  of  article  1,  |  24,  Const,  which 
provides  that  *'no  person  shall  be  imprison- 
ed for  debt  except  in  cases  of  fraud."  Judge 
Sease  refused  to  release  the  defendant  hold- 
ing that  a  judgment  in  an  action  of  tort  is 
not  a  debt  within  the  meaning  of  the  Constitu- 
tion. OThe  sole  question  raised  by  the  appeal 
is  whether  this  conclusion  of  the  circuit  judge 
was  correct  The  sheriff  is  holding  the  de- 
fendant in  custody  in  obedience  to  the  stat- 
ute law  of  the  state.  All  doubts  as  to  the 
constitutionality  of  the  statute  should  be  solv- 
ed !n  its  favor.  Columbia  ft  G.  Ry.  Co.  v. 
Oibbes,  24  S.  C.  60. 

A  few  cases  are  to  be  found  in  which  the 
doctrine  is  asserted  that  the  inhibition  against 
Imprisonment  for  debt  except  in  cases  of 
fraud  applies  to  the  civil  liability  for  torts; 
trat  the  term  "debt,**  as  used  in  the  Constitu- 1 


tion,  is  held  by  the  great  weight  of  authority 
to  embrace  obligations  arising  out  of  contract 
and  to  exclude  liability  for  torts  and  fines 
imposed  for  crime.  Ex  parte  Holman,  79  S. 
C.  9,  60  S.  E.  19,  21  L.  R.  A.  (N.  S.)  242;  Ooo- 
ley  on  Constitutional  Limitations,  341.  The 
cases  so  holding  are  quite  numerous,  and  will 
be  found  collated  in  Carr  v.  State,  34  L.  R. 
A.  634,  note;  State  v.  Brewer,  38  S.  C.  263, 
16  S.  B.  1001,  19  L.  R.  A.  362,  37  Am.  St. 
Rep.  760 ;  16  Am.  ft  Eng.  Enc,  17 ;  8  Cyc.  881. 
The  judgment  of  this  court  is  that  the  judg- 
ment of  the  circuit  court  be  affirmed. 


(86  a  C.  U4) 

CAROLINA  AGENCY  CO.  v.  GARLINGTON. 

(Supreme  (Dourt  of  South  Carolina.    March  0u 

1910.) 

1.  Attachment  (|  12*)— Right  to  Attach- 
ment—Natubb  OF  Action— Suit  in  Bquitt 
—Recovery  of  Monet. 

Under  Code  Civ.  Proc.  1902,  S  248,  provid- 
ing that,  in  any  action  for  the  recovery  of  mon- 
ey or  property,  real  or  personal,  and  damages  for 
wrongful  conversion  and  detention  of  personal 
property,  or  for  damages  for  injury  done  to  ei- 
ther person  or  property  against  a  nonresident,  a 
defendant  who  has  absconded  or  concealed  him- 
self, or  who  has  disposed  of,  or  is  about  to  dis- 
pose of,  his  property  with  intent  to  defraud  his 
creditors,  etc.,  an  attachment  may  be  issued. 
Held  to  authorize  an  attachment  in  a  suit  in 
equity  against  an  assent  for  an  accounting  and 
to  recover  money  only  pursuant  thereto. 

[Ed.  Note.— For  other  cases,  see  Attactiment, 
Cent.  Dig.  S  39 ;   Dec.  Dig.  §  12.*] 

2.  COBPOBATIONS  (§  517*)  —  ACTION  —  COM- 
PLAINT—VERIFICATION. 

Where,  in  a  suit  by  a  corporation  for  an 
accounting  against  its  treasurer  and  general 
manager,  the  complaint  contained  no  allegation 
of  fact  necessary  to  state  a  cause  of  action  which 
plaintiff's  president  who  verified  the  complaint 
might  not  nave  known  from  personal  knowledge 
derived  from  acquaintance  with  defendant,  or 
from  records  of  the  corporation  as  kept  by  him, 
and  all  were  alleged  on  personal  knowledge,  the 
verification  that  the  complaint  was  true  of  de- 
ponent's own  knowledge,  derived  from  personal 
acquaintance  with  defendant  and  from  the  rec- 
ords of  the  corporation,  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Ck>rporations, 
Cent  Dig.  S  2050 ;   Dec  Dig.  |  517.*] 

3.  Attachment  (§  211*)  —  Complaint  — 
Gbounds  of  Attachment— Verification. 

An  allegation  in  a  complaint  in  attachment 
that  defendant  had  recently  departed  from  the 
state,  and  had  continued  to  absent  himself  there- 
from to  defeat  and  defraud  plaintiff,  was  not 
necessary  to  the  statement  of  a  cause  of  action, 
but  only  to  the  right  to  an  attachment  on  the 
ground  that  the  defendant  had  departed  from 
the  state  with  intent  to  defraud  his  creditors; 
and  hence,  though  a  verification  of  such  state- 
ment on  the  deponent's  knowledge  was  insuffi- 
cient without  a  statenjent  of  the  facts  on  which 
the  allegation  was  based,  the  complaint,  verified 
on  deponent's  knowledge,  was  not  rendered  in- 
sufficient by  the  presence  of  such  allegation. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  f§  706-721 ;    Dec.  Dig.  §  211.*] 

4.  Attachment  (|  111*)  —  Gbounds  —  Com- 
plaint and  Affidavit. 

Where  a  complaint  and  affidavit  in  attach- 
ment alles:ed  that  frequent  demands  had  been 
made  on  defendant  for  an  accounting,  which  he 
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failed  to  giye ;  that  he  was  told  that  he  mast 
pay  the  amount  dae  plaintiff,  or  anit  would  be 
brought  to  collect  it ;  that  soon  after  defendant 
departed  from  the  state,  and,  though  informed 
of  plaintiffs  claim,  and  aie  claim  of  others,  kept 
himself  without  the  state  so  that  he  could  not 
be  served  with  process— the  allegations  were 
sufficient  to  show  prima  facie  that  defendant 
left  the  state,  and  kept  himself  without  the 
state,  to  avoid  service  of  summons. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §§  292-302;   Dec.  Dig.  f  HI.*] 

6.  Attaohmbnt  (I  280*)  — Gbounds  — Vaca- 
tion. 

Where  an  attachment  was  issued  on  two 
grounds,  defendant  waa  not  entitled  to  a  dis- 
solution  of  the  writ  by  rebutting  the  prima  facie 
showing  made  as  to  one  of  the  grounds,  while 
admitting  the  existence  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  |§  788-793 ;   Dec.  Dig.  §  230.*] 

6.  Attachment  (5  211*)— Amount  Claimed— 
Ceetaintt. 

Where  a  complaint  in  attachment  alleged 
that  defendant-  was  indebted  to  plaintiff  ^*at 
least'*  in  the  sum  of  $25,000,  plaintifiTs  attach- 
ment being  limited  to  that  sum,  defendant  could 
not  object  that  the  amount  claimed  was  not  def- 
initely alleged. 

[ESd.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  706^721 ;  Dec.  Dig.  §  211.*] 

7.  Corporations  (J  517*y—AcnoNB— Attach- 
ment—Complaint  AND  AJTIDAVIT. 

Where  a  complaint  and  affidavit  by  a  cor- 
poration's officers  appeared  on  its  face  to  be 
signed  by  them  as  officers,  by  their  official  title 
being  affixed  to  their  signatures,  it  would  be  pre- 
sumed, until  the  contrary  appeared,  that  they 
were  in  fact  officers  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  517.*] 

8.  Attachment  (8  246*)— Motion  to  Quash— 
Affidavits. 

Under  the  rule  that  an  attorney  will  be  pre- 
sumed to  be  authorized  to  represent  the  client 
for  whom  he  appears  until  the  contrary  is 
shown,  defendant's  allegation^  in  an  affidavit  to 
quash  an  attachment  issued  in  a  suit  by  a  cor- 
poration, on  information  and  belief,  without 
giving  the  sources  of  his  information  or  the 
grounds  of  bis  belief,  that  the  action  was  com- 
menced without  authority  of  the  board  of  direct- 
ors was  insufficient  to  ruse  an  issue. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  {  246.*] 

9.  Venue  (§  26*)— Action  Aoainst  Nonbesi- 

DENT. 

An  action  for  an  accounting  against  a  non- 
resident was  properly  brought  in  the  county 
where  he  resided  prior  to  his  leaving  the  state, 
under  Code  Civ.  Proc.  1902,  §  146,  providing 
that,  in  cases  other  than  those  previously  men- 
tioned, the  action  shall  be  tried  in  the  county 
where  the  defendant  resides  at  the  time  of  the 
commencement  of  the  action,  or,  if  none  of  the 
parties  shall  reside  in  the  state,  in  any  county 
which  plaintiff  shall  designate  in  the  complaint,, 
etc. 

[Ed.  Note. — ^For  other  cases,  see  Venue,  Cent. 
Dig.  §  39 ;   Dec.  Dig.  §  26.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  D.  E.  Hydrlck,  Judge. 

Action  by  the  Carolina  Agency  Company 
against  John  Y.  Garlington.  From  an  order 
denying  defendant's  motion  to  yacate  an  at- 
tachment, defendant  appeals.    Affirmed. 

The  following  is  the  decision  of  the  circuit 
court  on  which  the  judgment  is  affirmed: 


Mr 


This  action  was  commenced  January  5, 
1909.  The  allegations  of  the  complaint  are, 
in  substance,  as  follows,  except  the  seventh 
and  eighth  xwragraphs,  which  are  copied  in 
full: 

"(1)  Oniat  plaintiff  is  a  corporation,  char- 
tered under  the  laws  of  this  state  on  March 
26, 1907,  with  a  capital  stock  of  15,000  shares 
of  the  par  value  of  $10  each,  and  with  au- 
thority to  act  as  general  agent  for  Insurance 
companies. 

"(2)  That  it  became  the  general  agent  of 
tbe  State  Mutual  Life  Insurance  Company  of 
Rome,  Ga.,  and  solicited  and  sold  policies  for 
that  company  In  this  state. 

"(3)  That  defendant  subscribed  for  7,500 
shares  of  the  stock  of  the  plaintlfl  company, 
and  was  Its  treasurer  and  general  manager 
from  April  1,  1907,  until  June  5,  1908,  and, 
among  other  things,  his  duties  were  to  re- 
ceive and  care  for  the  funds  of  the  company 
derived  from  the  sale'  of  its  stock,  from  pre- 
miums of  lnsui:ance  collected,  and  from  oth- 
er sources,  and  to.  keep  the  books  of  account. 

"(4)  That  on  April  25,  1907,  the  directors 
of  the  plaintiff  company  authdrized  the  de- 
fendant to  sell  80  much  of  the  capital  stock 
as  had  not  been  subscribed  for  (which  was 
practically  all  of  It,  except  his  own),  as  fol- 
lows: 3,000  shares  in  1907,  at  not  less  than 
par,  3,000  shares  In  1908,  at  such  premiums 
as  the  board  should  fix,  and  the  balance  at 
such  time  and  such  premium  as  the  board 
should  direct;  that  he  was  not  authorized  to 
sell  any  of  the  stock  at  less  than  par,  and 
was  to  turn  the  proceeds  of  sale  Into  the 
treasury. 

"(5)  That  between  the  25th  April,  1907,  and 
the  15th  May,  1908,  the  defendant  sold  about 
5,000  shares  of  the  stock  at  par,  and  received 
therefor  $50,000. 

"(6)  That  he  received  for  plaintiff,  up  to 
1st  May,  1908,  premiums  of  insurance,  on  xwl- 
Ides  Issued  by  the  State  Mutual  Life  Insur- 
ance Company,  of  Rome,  Ga.,  amounting  to 
$70,000. 

"  *(7)  That  although  frequently  called  upon 
by  plaintiff  to  account  for  his  actings  and 
doings  as  general  manager  and  treasurer,  and 
to  account  to  it  for  the  moneys  received  by 
him,  less  the  sum  authorized  to  be  paid  out 
by  him,  the  defendant  has  never  done  so,  but, 
on  the  contrary,  he  has  recently  departed  from 
the  state  of  South  Carolina,  and  had  contin- 
ued to  absent  himself  therefrom  for  the  pur- 
pose of  defeating  and  defrauding  this  plain- 
tiff, his  creditor,  and  other  creditors  of  their 
rights,  and  that,  at  the  time  of  his  departure 
from  this  state,  the  defendant  was  a  resident 
of  the  county  and  state  aforesaid. 

•*  *(8)  That  the  defendant,  John  Y.  Garling- 
ton, is  Indebted  to  the  plaintiff  In  the  sum 
of  $25,000  on  account  of  moneys  received  uid 
collected  by  him,  aforesaid,  as  general  man- 
ager and  treasurer,  which  amount  plaintiff 
alleges  Is  the  least  sum  that  will  be  due  It 
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after  credldngr  the  said  defendant  with  all 
moneys  proper!  j  expended  and  paid  by  him, 
as  general  manager  «Lnd  treasurer  as  afore- 
said, and  that  said  amount  is  now  due  and 
owing*  by  the  defendant  to  the  plaintiff.' 

*'The  prayer  is  that  defendant  account  to 
plaintiff  for  all  moneys  received  for  It,  and 
for  judgment  for  the  amount  found  to  be  due 
on  such  accounting;  and,  in  default  of  such 
accounting,  for  Judgment  for  $25,000,  and  for 
such  other  relief  as  may  be  Just. 

'The  complaint  is  verifled  by  the  president 
of  the  plaintiff  company  as  *true  of  his  knowl- 
edge, which  knowledge  is  derived  from  per- 
sonal acquaintance  with  the  defendant,  and 
from  the  records  of  the  Carolina  Agency  Com- 
pany.' Attached  to  the  complaint  Is  the  fol- 
lowing affidavit:  'Personally  comes  W.  A. 
Clark,  president  of  the  plaintiff  company, 
who,  being  first  duly  sworn,  deposes  and 
says:  That  In  addition  to  the  facts  and  cir- 
cumstances set  forth  in  the  complaint  in  this 
action,  verified  by  this  d^onent,  and  which 
deponent  reavers  are  true,  he  knows  of 
his  knowledge  that  defendant  is  indebted  to 
the  plaintiff  In  the  form,  manner,  and  for 
the  amount  set  forth  in  the  said  complaint; 
that  the  defendant  was  Informed  by  depo- 
nent that  he  must  pay  the  amount  due  the 
plaintiff  company,  or  suit  would  be  instituted 
for  the  recovery  of  the  same;  that  soon 
thereafter  the  said  defendant  departed  from 
the  state  of  South  Carolina,  and,  although  in- 
formed of  the  claim  of  plaintiff  and  claim 
of  others,  defendant  has  kept  himself  with- 
out the  state,  so  that  he  cannot  be  served 
with  a  summons  and  complaint,  and  to  avoid 
the  service  thereof.  Deponent  further  says 
that  defendant  has  property  within  the  state 
of  South  Carolina;  that  the  matters  and 
things  stated  in  the  complaint  in  this  action, 
and  in  this  affidavit,  as  aforesaid,  are  deriv- 
ed from  the  personal  knowledge  of  deponent, 
and  from  the  statements  current  In  this  city, 
representing  that  the  said  defendant  is  keep- 
ing himself  without  the  limits  of  this  state 
to  avoid  the  service  of  a  summons  and  other 
process  that  may  be  issued  by  this  and  other 
creditors.'  Upon  the  verified  complaint  and 
the  foregoing  affidavit  the  clerk  issued  a  war- 
rant of  attachment,  which  this  motion  seeks 
to  vacate  on  the  grounds  that  it  was  irregu- 
larly and  Improvidently  issued.  The  grounds 
of  the  motion  are  too  numerous  to  set  them 
out  in  full,  but  I  ^shall  endeavor  to  cover 
them  all  in  what  I  shall  say  hereafter. 

"In  support  of  this  motion  the  defendant 
makes  affidavit  that  he  removed  his  resi- 
dence from  Columbia  to  Chattanooga,  Tenn., 
in  November,  1008;  that  it  was  not  done 
clandestinely,  but  openly  and  notoriously,  and 
with  the  knowledge  and  approval  of  the  pres- 
ident of  the  plaintiff  company.  He  denies 
that  he  left  the  state  or  remained  without  its 
limits  with  the  intent  to  defeat  or  defraud 
his  creditors,  or  to  avoid  service  of  process, 
and  says  that  after  he  first  removed  to  Ten- 
nessee, he  -made  frequent  visits  back  to  Co- 


lumbia, and  frequently  saw  and  talked  with 
the  president  of  the  plaintiff  company,  with 
which  his  connection  was  severed  in  Juno. 
1908.  He  denied  any  indebtedness  to  the 
plaintiff.  The  affidavit  is  long,  and,  with  the 
exhibits  attached,  goes  into,  the  details  of 
what  was  said  and  done  at  some  of  the  meet- 
ings of  the  board  of  directors  of  the  plaintiff 
company  as  to  his  management  of  its  affairs, 
and  some  other  matters  which  are  not  rele- 
vant to  the  questions  to  be  decided  on  this 
motion,  except  that  he  does  say  that  he  is  in- 
formed and  believes,  without  stating  the 
source  of  his  information,  or  the  grounds  of 
his  belief,  that  this  suit  was  instituted  with- 
out the  authority  of  the  board  of  directors  of 
the  plaintiff  company. 

"Notwithstanding  the  able  and  exhaustive 
arguments  of  counsel,  which  have  been  help- 
ful and  suggestive,  my  conclusion  on  the  prin- 
cipal point  made  has  not  been  reached  with- 
out difficulty  and  doubt  It  will  be  seen  from 
the  complaint  that  this  is  primarily  and  prin- 
cipally an  action  for  an  accounting,  which  is 
one  of  equitable  cognizance.  The  question 
whether  an  attachment  can  be  obtained  in 
an  equitable  action  is  one  that  has  been  rais- 
ed several  times,  but  has  never  yet  been  de- 
cided by  our  Supreme  Court  The  courts  of 
other  states  give  directly  conflicting  answers 
to  that  question ;  and,  as  the  attachment  acts 
vary  more  or  less  in  their  phraseology,  the 
decisions  of  the  courts  upon  them  do  not  af- 
ford much  assistance.  One  of  my  chief  dif- 
ficulties has  been  in  trying  to  reconcile  some 
of  our  own  decisions,  and  I  tliink  I  shall  be 
able  to  show  that  some  of  them  are  irrecon- 
cilable. 

**The  remedy  by  attachment  is  purely  stat- 
utory, and  being  a  harsh  remedy,  and  in  der- 
ogation of  the  common  law,  the  rule  of 
strict  construction  has  been  adopted  by  the 
courts  of  this  state.  This  does  not  mean 
that  language  shall  not  have  its  full  meaning, 
but  merely  that  everything  not  clearly  with- 
in the  letter,  as  well  as  the  spirit,  and  rea- 
son of  the  statute,  shall  be  excluded.  A  cur^ 
sory  glance  at  the  attachment  acts  of  this 
state,  and  the  manner  in  which  they  have 
been  amended  and  extended,  shows  clearly 
an  increasing  tendency  on  the  part  of  the 
Legislature  to  extend  the  remedy  to  new 
kinds  of  actions,  as  well  as  new  classes  of 
defendants.  Prior  to  the  Code,  the  remedy 
was  limited  to  suits  on  a  few  specified  con- 
tracts against  absent  or  nonresident  debtors. 
It  was  next  extended  to  absconding  debtors, 
and,  by  the  act  of  1744,  it  was  extended  to 
'any  tort,  trespass  or  injury  actually  done  to 
real  or  personal  property.'  The  reason  as- 
signed by  the  Legislature  for  the  writ  is  be- 
cause the  ordinary  process  could  not  be  serv 
ed  upon  nonresident  or  absconding  debtors 
or  tort-feasors.  When  the  Code  was  adopt- 
ed, the  remedy  was  'given  in  an  action  aris- 
ing  on  contract  for  the  recovery  of  money 
only,  or  in  an  action  for  the  wrongful  con- 
version of  personal  property,'  and  the  class 
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of  defendants  against  whom  the  remedy 
might  be  obtained  was  Increased  consider- 
ably. 14  St.  at  Large,  p.  476.  By  the  act  of 
1879  (17  St  at  Large,  p.  23)  the  language 
above  quoted  from  the  first  Code,  was  amend- 
ed to  read  as  follows:  'In  any  action  arising 
for  the  recovery  of  money,  or  for  the  recov- 
ery of  property,  whether  real  or  personal,  and 
damages  for  the  wrongful  conversion  and  de- 
tention of  personal  property,  or  any  action 
for  the  recovery  of  damages  for  Injury  done 
to  either  person  or  property.' 

"What  is  the  proper  inference  to  be  drawn 
as  to  the  Intent  of  the  Legislature  in  strik- 
ing out  the  word  'an'  and  Inserting  in  its 
place  the  word  'any,'  and  In  striking  ont  the 
words  'on  contract'  and  the  word  'only'?  The 
conclusion  is,  to  my  mind,  irresistible  that 
the  Intent  Is  thereby  manifested  to  extend 
the  remedy  to  all  kinds  of  actions  for  the 
recovery  of  money,  whether  legal  or  equita- 
ble, or  whether  arising  ex  contractu  or  ex 
delicto.  If  the  few  torts  specially  mentioned 
are  the  only  ones  In  which  It  was  Intended  to 
allow  the  remedy,  I  can  see  no  reason  why 
the  words  'on  contract'  were  stricken  out 
No  doubt,  specifically  mentioning  a  few  torts, 
under  the  rule  of  'expresslo  unius  est  ex- 
dusio,'  does  point  to  an  intention  to  exclude 
other  actions  sounding  in  tort  That  test, 
however,  is  not  absolute  or  infallible,  and 
should  have  the  effect  of  controlling,  by  Im- 
plication, the  meanings  of  language  which  is 
clearly  broad  and  comprehensive  enough  to 
include  all  such  actions,  especially  when  the 
Implication  arising  from  the  leaving  out  of 
the  words  'on  contract'  points  equally  as 
strongly,  if  not  more  strongly,  to  the  oppo- 
site conduslon. 

"Prior  to  the  amendment  of  1879  the  rem- 
edy was  confined  to  actions  arising  on  purely 
legal  demands.  Hence  the  question  whether 
the  writ  could  be  obtained  in  an  equitable 
action  could  scarcely  have  arisen,  and  the  im- 
pression that  It  could  be  had  only  In  actions 
at  law  was  natural,  as  It  was  never  Issued 
in  any  other.  There  can  be  no  doubt  of  the 
power  of  the  Legislature  to  extend  the  rem- 
edy to  actions  in  equity,  and  It  seems  to  me 
to  make  no  difference  whether  the  action  be 
one  at  law  or  In  equity,  if  it  falls  within  the 
language  of  the  statute,  and  is  'an  action  for 
the  recovery  of  money.' 

"No  matter  what  my  own  views  might  be, 
I  should  be  constrained  to  hold  that  this  is 
not  such  an  action^  under  the  case  of  Ad- 
dison V.  Sujette,  60  S.  C.  192  [27  S.  B.  631], 
If  it  were  not  for  the  later  case  of  Fleming 
V.  Byrd,  78  S.  C.  20  [58  S.  EJ,  965).  The  deci- 
sion in  Addison  v.  Sujette  is  rested,  in  part 
at  least,  upon  the  authority  of  Sargeant  v. 
Helmbold,  Harp.  219,  which  decided  that, 
under  the  attachment  acts  prior  to  the  Code, 
the  writ  could  not  be  had  in  action  for  slan- 
der. As  we  have  seen,  the  only  action  of 
tort  in  which  the  writ  was  allowable  at  that 
time  was  an  action  for  'torts,  trespasses  or 
injuries  actually  done  to  property  real  or 


personal,'  and  the  statute  clearly  did  not  In- 
elude  within  its  meaning  actions  for  slan- 
der; but  it  does  not  follow  that  the  lan- 
guage of  the  present  Code  is  not  compre- 
hensive enough  to  Include  such  actions. 

"In  the  case  of  Bank  v.  Stelllng,  31  S.  C. 
368  [9  S.  E.  1031],  the  late  Chief  Justice  Mc- 
Iver  quotes  from  section  248  of  the  Code  the 
following:  'In  any  action  arising  for  the  re- 
covery of  money,  or  for  the  recovery  of 
property,  whether  real  or  personal,  or  against 
a  defendant  who  is  not  a  resident  of  this 
state,'  etc.  Commenting  on  the  above  quota* 
tlon,  he  says:  'So  that  It  is  not  necessary 
that.  In  order  to  obtain  an  attachment,  the 
action  must  be  for  the  recovery  of  money 
only,  but  may  be  obtained  in  many  other 
cases.  Indeed,  the  language  of  that  section 
would  seem  to  imply  that  where,  as  in  this 
case,  the  defendant  Is  a  nonresident  the  rem- 
edy by  attachment  is  obtainable  in  an  action 
for  any  purpose.'  To  be  sure,  the  language 
just  quoted  is  an  obiter  dictum;  but  upon 
examination  and  analysis  of  section  248  of 
the  Code,  it  will  be  seen  that  the  classes  of 
actions  in  which  the  writ  of  attachment  is 
obtainable  are  connected  by  the  disjunctive 
'or,'  and  that  in  some  of  them  the  class  is  de- 
termined by  the  character  of  the  defendant 
as,  for  instance,  foreign  corporations,  non- 
residents, etc.  So  that  it  seems  clear  to  me 
that  the  learned  Chief  Justice  was  entirely 
correct  when  he  said  the  language  of  the 
Code  was  broad  enough  to  allow  the  writ  in 
any  action  against  a  nonresident  But  the 
same  learned  Judge  held  the  contrary  opinion 
in  Addison  v.  Sujette,  in  which  he  says: 
'Now,  while  in  one  sense  an  action  for  slan- 
der, or,  as  for  that  matter,  any  other  action 
on  the  law  side  of  the  court  might  be  re- 
garded as  an  action  for  the  recovery  of 
money,  yet  it  is  manifest  that  the  Legislature 
did  not  use  those  terms  in  that  sense;  for 
in  the  very  same  sentence  the  Legislature 
proceeds  to  specify  actions  for  the  recovery 
of  damages  for  injury  done  to  either  person 
or  property,  which,  of  course,  are  Just  as  much 
actions  for  the  recovery  of  money  as  an  ac- 
tion for  slander.' 

"The  next  case  is  Fleming  v.  Byrd,  73  S.  C. 
20  [58  S.  E.  965],  in  which  the  court  hold  that 
an  action  for  damages  for  breach  of  contract 
is  such  an  action  *for  the  recovery  of  money' 
that  attachment  may  be  had  in  it  against  a 
nonresident  How  can  an  action  for  damages 
for  breach  of  contract  be  said  to  be  an  action 
for  the  recovery  of  money  any  more  than  an 
action  for  damages  for  slander?  While  no 
intention  is  expressed,  in  Fleming  v.  Byrd, 
of  overruling  Addison  v.  Sujette,  on  the  con- 
trary, it  is  referred  to  as  authority,  but  up- 
on another  point  it  seems  to  me  to  be  the 
necessary  result,  because  the  two  decisions 
are  irreconcilable.  However  that  may  be, 
even  if  an  action  for  slander  Is  not  an  action 
for  the  recovery  of  money,  it  does  not  fol- 
low that  this  is  not  an  action  for  the  re- 
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covery  of  money.  For,  while  it  is  true  that 
it  is  an  action  primarily  for  an  accounting, 
yet  it  is  also  true  that  it  is  an  action  for  the 
recovery  of  the  sum  of  money  found  to  be 
due  on  such  accounting.  We  must  remember 
that  the  word  'only'  was  stricken  out,  so  that 
the  suit  may  now  be  for  some  other  purpose 
besides  the  recovery  of  money,  as  was  the 
case  in  Bank  v.  Stelling,  31  S.  C.  360  [9  S. 
E.  1028],  Gibson  v.  Everett,  41  S.  O.  23  [19 
S.  E.  286],  and  Ferst  v.  Powers,  58  S.  C.  406 
[36  S.  E.  744],  where  the  actions  were  for  the 
recovery  of  money  and  for  equitable  relief 
also. 

"It  has  also  occurred  to  me  that  in  so  far 
as  this  is  an  action  to  recover  the  amount  re- 
ceived by  the  defendant  for  the  shares  of 
stock  sold  by  him,  it  may  be  a  legal  cause 
of  action.  Suppose  that  had  been  the  plain- 
tl£rs  only  cause  of  action,  would  it  not 
have  been  a  legal  action?  It  is  not  necessary, 
however,  to  decide  that  question,  for  I  think 
it  makes  no  difference  if  the  action  is  one 
•for  the  recovery  of  money,'  and  I  think  it  is 
at  least  as  much  so  as  an  action  for  damages 
for  breach  of  contract. 

"Is  the  complaint  properly  verified?  The 
verifier  swears  that  the  foregoing  complaint 
is  true  of  his  own  knowledge,  which  knowl- 
edge is  derived  from  personal  acquaintance 
with  the  defendant  and  from  the  records  of 
the  Carolina  Agency  Company.  The  sources 
from  which  his  knowledge  was  derived  are 
stated,  I  presume,  to  comply  with  the  re- 
quirements of  section  178  of  the  Code,  which 
says:  *When  the  pleading  is  verified  by  any 
other  person  than  the  party  he  shall  set 
forth  in  his  affidavit  his  knowledge,'  etc.  No 
fact  is  alleged  in  the  complaint  going  to  make 
up  the  statement  of  the  plaintiff*s  cause  of 
action,  of  which  the  president  of  the  com- 
pany, who  makes  the  verification,  may  not 
have  had  personal  knowledge,  derived  from 
acquaintance  with  the  defendant  and  the 
records  of  the  Carolina  Agency  Company  as 
kept  by  the  defendant.  Where  none  of  the 
allegations  of  the  complaint  are  stated  to 
have  been  made  upon  information  and  be- 
lief, but  all  are  stated  as  if  made  on  personal 
knowledge,  and  it  appears  from  the  verifica- 
tion that  some  were  made  upon  information 
and  belief,  and  the  sources  of  information 
and  the  grounds  of  belief  are  not  stated, 
and  it  is  not  stated  which  allegations  are 
made  on  knowledge  and  which  on  informa- 
tion and  belief,  the  verification  will  be  held 
Insuflacient  [Hecht  v.  Friesleben]  28  S.  C. 
181  [5  S.  E,  475] ;  Burmester  v.  Moseley,  33 
S.  C.  251  [11  S.  E.  786];  Addison  v.  Sujette, 
50  S.  C.  192  [27  S.  E.  631]. 

"If  the  fvllegatlon  that  defendant  *has  re- 
cently departed  from  the  state  of  South  Caro- 
lina, and  has  continued  to  absent  himself 
therefrom  for  the  purpose  of  defeating  and 
defrauding  this  plaintiff,'  were  necessary  to 
a  statement  of  the  plaintiff's  cause  of  action, 
the  verification  would  have  been  fatally  de- 
fective;   for  it  has  been  frequently  held  by  ' 


our  Supreme  Court  that  such  a  statement  Is 
only  a  conclusion  of  law,  and  not  a  statement 
of  fact,  and  that  the  facts  upon  which  an 
allegation  is  based  must  be  stated  so  that 
the  court  can  draw  the  necessary  inferences 
to  make  out  a  prima  facie  case.  But  that 
allegation  is  not  necessary  to  a  statement  of 
the  cause  of  action,  but  goes  only  to  the  plain- 
tiff's right  to  the  warrant  of  attachment,  on 
the  ground  that  defendant  departed  from  the 
state  with  intent  to  defraud  his  creditors,  for 
which  purpose  it  is  not  sufficient ;  for  to  show 
the  intent  with  which  defendant  left  the 
state,  or  kept  himself  without  the  state,  the 
facts  and  circumstances  must  be  stated  from 
which  the  court  can  reasonably  infer  such 
intent.  Smith  &  Melton  v.  Walker,  6  S.  C. 
174;  Myers  v.  Whitehart,  24  S.  C.  202.  I 
think,  however,  that  enough  of  facts  and  cir- 
cumstances are  stated  in  the  complaint  and 
affidavit,  taken  together,  to  show,  prima  fa- 
cie at  least,  that  the  defendant  left  the  state 
and  kept  himself  without  the  state  in  order 
to  avoid  the  service  of  a  summons.  It  is 
stated :  (1)  That  frequent  demands  had  been 
made  upon  him  for  an  accounting,  which  he 
had  failed  to  give ;  (2)  that  he  was  told  that 
be  must  pay  the  amount  due  the  plaintiff,  or 
suit  would  be  brought  to  collect  it;  (3)  that 
soon  thereafter  defendant  departed  from  the 
state;  and  (4)  that,  although  informed  of  the 
plaintiff's  claim,  and  the  claim  of  others,  the 
defendant  has  kept  himself  without  the  state, 
so  that  he  cannot  be  served  with  process. 
Those  are  all  allegations  of  fact  from  which 
I  think  it  reasonable  to  infer  that  he  was  ab- 
sent from  the  state  to  avoid  service  of  pro- 
cess. From  what  has  been  said,  it  is  unnec- 
essary to  add  that  so  much  of  the  affidavit  as 
alleges  the  intent,  without  stating  the  facts 
and  circumstances,  has  not  been  considered, 
nor  has  the  statement  'that  the  said  defend- 
ant is  keeping  himself  without  the  limits  of 
this  state  to  avoid  the  service  of  a  summons' 
been  considered,  because  it  further  appears 
from  the  affidavit  that  the  statement  is  made 
upon  information  and  belief,  based  upon  cur- 
rent rumor  in  the  city  of  Columbia  to  that 
effect,  and  the  particular  sources  of  informa- 
tion are  not  stated.  Furthermore,  I  think 
the  facts  stated  are  sufficient  to  warrant  the 
inference  that  defendant  was  a  nonresident 
Munroe  v.  Williams,  37  S.  O.  81  [16  S.  E. 
533,  19  L.  R.  A.  665].  The  warrant  will  not 
be  vacated  even  though  the  defendant  has 
rebutted  the  prima  facie  showing  as  to  the 
first  groupd,  for  he  admits  in  his  affidavit 
that  he  was  a  nonresident.  Roddey  v.  Erwin, 
31  S.  C.  36  [9  S.  E.  729]. 

"Does  the  complaint  and  affidavit  sufficient^ 
'specify'  the  amount  of  the  plaintiff's  claim? 
The  purpose  of  that  provision  is  that  an  ex- 
cessive levy  shall  not  be  made  to  satisfy  an 
indefinite  claim.  The  amount  claimed  is 
sworn  to  be  'at  least'  $25,000,  and  the  war- 
rant was  issued  only  for  that  amount  If 
the  defendant  owes  the  plaintiff  more  than 
that  amount,  how  has  he  been  injured  by 
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having  his  property  seized  for  an  amount  less 
than  he  actually  owes?  Ought  he  be  heard 
to  say  that,  because  he  may  owe  the  plain- 
tiff more,  and  has  so  managed  its  affairs  and 
kept  Its  books  that  it  is  Impossible  for  plain- 
tiff to  say  exactly  how  much  he  owes  it,  he 
shall  not  be  made  to  pay  anything?  In  Smith 
&  Melton  V.  Walker,  supra,  the  point  was 
made  that  the  affidavit  did  not  state  the  time 
from  which  interest  should  be  computed. 
The  court  said:  *If  the  plaintiff  does  not 
sufficiently  state  one  of  the  several  items 
that  go  to  make  up  the  amount  of  his  de- 
mand, he  is  liable  to  have  the  effect  of  his 
attachment  limited  to  that  portion  of  his 
claim  which  is  capable  of  computation.  It 
is  therefore  the  interest  of  the  plaintiff,  rath- 
er than  of  the  defendant  that  the  amount  of 
the  plaintiff's  claim  should  be  distinctly 
stated/ 

**The  point  is  made  that  it  does  not  appear 
that  the  persons  who  signed  the  bond  as  pres- 
ident and  secretary  of  the  company  are,  in 
fact,  such  officers.  Mr.  Clark  swears  in  the 
verification  to  the  complaint  that  he  is  pres- 
ident of  the  company,  and  the  defendant 
swears  in  his  affidavit  that  Mr.  Stansell  is 
its  secretary.'  But  if  nothing  more  appear- 
ed than  the  official  title  of  these  officers  af- 
fixed to  their  signatures,  it  would  be  pre- 
sumed that  they  were  such  officers  until  the 
contrary  is  made  to  appear.  The  defendant 
swears  in  his  affidavit,  on  information  and 
belief,  without  giving  the  sources  of  his  in- 
formation or  the  grounds  of  his  belief,  that 
this  action  was  commenced  without  author- 
ity from  the  board  of  directors.  That  show- 
ing is  insufficient  Until  the  contrary  is  made 
to  appear,  it  will  be  presumed  that  an  at- 
torney is  authorized  to  represent  the  client 
for  whom  he  appears.  Whether  the  warrant 
was  properly  served  and  recorded  In  the 
proper  manner  and  in  the  proper  office  goes 
rather  to  the  validity  of  the  lien  attempted 
to  be  'acquired  than  to  the  validity  of  the 
process. 

••There  can  t)e  no  doubt  the  court  has  Ju- 
risdiction of  the  action,  and  of  any  property 
of  the  defendant's  within  this  state ;  and,  if 
it  cannot  acquire  Jurisdiction  of  the  person 
of  the  defendant  it  can  render  a  Judgment 
in  rem.  Stanley  v.  Stanley,  35  S.  C.  94  [14 
S.  B.  675]. 

**At  the  time  defendant  left  the  state  he 
was  a  resident  of  Richland  county.  The  ac- 
tion was  properly  brought  in  that  county. 
Code,  f  146. 

*'It  has  not  been  suggested  wherein  the  at- 
tachment acts  violate  any  provision  of  the 
state  or  federal  Constitutions. 

''For  the  reasons  herein  given,  the  motion 
is  refused." 

Dial  &  Todd,  for  api>ellant.  Logan  &  Ed- 
munds, for  respondent. 


WOODS,  J.  The  Judgment  of  this  court  Is 
that  the  Judgment  of  the  circuit  court  be  af- 
firmed, for  the  reasons  therein  stated. 


(86  S.  C.  109) 

SPARKS  V.  GREEN  et  al. 

(Supreme  Court  of  South  Carolina.     March  4, 

1910.) 

1.  Tendeb  (J  14*)— SurFICIENCY— CONDinONB 
— SUHRENOER  OP  EVIDENCE  OF  DeBT. 

A  debtor,  tendering  the  amount  due  under 
agricultural  liens  and  a  bill  of  sale  of  horses 
taken  as  security,  may  demand  the  surrender  of 
the  liens  and  bill  of  sale,  but  a  debtor  tendering 
an  amount  sufficient  only  to  pay  the  debt  un- 
der the  agricultural  liens  and  the  bill  of  sale 
of  horses  may  not  also  demand  a  surrender  of 
another  bill  of  sale  securing  another  debt. 

[Ed.  Note.—For  other  cases,  see  Tender,  Cent 
Dig.  I  36;  Dec.  Dig.  {  14.*] 

2.  Tender  (j  28*)— Sueficiency—Bvidence. 

Where,  in  an  action  for  a  crop  and  horses 
seized  under  an  agricultural  lien  and  a  bill  of 
sale,  the  defendant  claimed  that  the  tender  by 
the  creditor  of  the  amount  sufficient  to  pav  the 
debt  under  the  agricultural  lien  and  bill  of  sale 
was  accompanied  by  a  demand  for  the  surrender 
of  another  bill  of  sale,  he  was  entitled  to  show 
whether  anything  had  been  ^aid  on  the  latter 
bill  of  sale,  to  enable  the  jury  to  determine 
whether  a  good  tender  had  been  made. 

[ESd.  Note.—For  other  cases,  see  Tender,  Cent. 
Dig.  i  97 ;   Dec.  Dig.  §  28*] 

3.  Chattel  Mobtoaoes  (§  38*)  —  Absoluts 
Bill  of  Sale  as  Security— Evidence. 

Parol  evidence  that  a  bill  of  sale  absolute 
on  its  face  was  taken  as  a  security  for  a  debt, 
and  the  amount  thereof,  is  admissible. 

[E3d.  Note.—For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  44 ;   Dec.  Dig.  |  38.*] 

4.  EviDBNCE  (J  417*)-HPabol  Evidence— Debt 

Secured  by  Mortgage. 

In  an  action  to  recover  a  crop  and  horses 
seized  under  an  agricultural  lien  and  a  bill  of 
sale  intended  as  a  mortgage,  notwithstanding  a 
tender  made  by  the  debtor^  the  creditor  was  en- 
titled to  show  that  the  bill  of  sale  was  not  a 
mere  collateral  to  the  agricultural  lien,  but  was 
intended  to  secure  an  account  generally,  and 
thus  show  that  the  tender  was  insufficient  in 
amount  and  ineffectual. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1748 ;    Dec.  Dig.  §  417.*] 

5.  Replevin  (§  12*)  —  Diten8E8  — Counter - 

CLAnf. 

Where  an  agricultural  lien  and  a  bill  of 
sale  taken  as  security  were  discharged  by  a  ten- 
der before  the  seizure  of  the  property  in  pro- 
ceedings to  foreclose,  the  creditor  could  not 
base  a  legal  or  equitable  right  to  seize  or  hold 
the  property  on  an  ordinary  account  against  the 
debtor,  and  in  an  action  by  the  debtor  for  the 
property  the  creditor  could  not  set  up  such  ac- 
count as  a  counterclaim. 

[Ed.  Note.—For  other  cases,  see  Replevin, 
Cent.  Dig.  §  106 ;   Dec.  Dig.  §  12.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County:    Ernest  Gary,  Judge. 

Action  by  W.  A.  Sparks  against  J.  B.  Green 
and  another.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

Townsend  &  Rogers  and  Stevenson,  Mathe- 
son  &  Stevenson,  for  appellants.  Livingston 
&  Muller»  for  respondent 


'For  other  caaes  see  same  topic  and  section  NUMBBR  in  Dec.  A  Am.  Digs.  1907  to  date,  dk  Reporter  Indexea 
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WOODS,  J.  iWs  cage  has  been  tried  many 
times,  and  It  Is  unfortunate  that  the  litiga- 
tion should  be  further  prolonged,  but  a  new 
trial  cannot  be  refused  without  ylohitlng  the 
rules  of  law  and  disregarding  the  rights  of 
the  defendants.  A  detailed  statement  of  the 
history  of  the  litigation  was  made  In  the  for- 
mer appeals  (50  S.  C.  382,  27  S.  E.  801,  and 
W  8.  C.  lt>8,  48  S.  E.  61).  A  very  brief  state- 
ment will  make  clear  the  point  now  before 
the  court  The  defendant  Townsend  held 
two  agricultural  Hens  for  the  year  1896  on 
the  crop  of  the  plaintiff,  Sparks,  aggregating 
In  amount  $700,  and  he  also  held  bills  of  sale 
given  to  him  by  Sparks  on  two  horses  for 
$600,  and  on  a  wagon  for  $20.40.  The  de- 
fendant Townsend  advanced  to  the  plaintiff 
$877.84,  exclusive  of  the  debt  of  $2iD.40,  cov- 
ered by  the  bill  of  sale  of  the  wagon.  The 
plaintiff  paid  $380.15,  leaving  a  balance  due 
on  the  account  of  $497.69.  Townsend  pro- 
cured a  warrant  for  the  foreclosure  of  the 
liens,  which  was  lodged  with  the  sheriff.  At 
the  same  time  Townsend  lodged  with  the 
sheriff  as  his  agent  the  bills  of  sale  of  the 
horses  and  wagon.  Immediately  after  the 
seizure  of  the  crop  and  the  horses  and  wag- 
on»  the  plaintiff  tendered  to  the  sheriff,  and 
also  to  Townsend,  $325  and  the  costs  of  sei- 
zure. Thereafter  the  proceedings  to  foreclose 
the  Hens  were  set  aside  because  of  a  failure 
to  file  the  affidavit  in  accordance  with  the 
statute.  50  S.  C.  882,  27  S.  E.  801.  The 
plaintiff,  Sparks,  on  the  80th  of  October, 
1896»  brought  this  action  against  Townsend 
and  Green,  the  sheriff,  to  recover  the  pos- 
session of  the  crop  and,  the  horses  seized, 
with  damages  for  their  detention.  After- 
wards the  defendant  Townsend  instituted 
new  proceedings  to  foreclose  the  liens.  . 

The  is&ue  on  which  the  case  depended  was 
whether  the  tender  made  by  the  plaintiff. 
Sparks,  bef og*e  the  second  f oreclosmre  was 
effectual  to  destroy  the  lien  of  the  bill  of 
sale  of  the  horses  and  the  agricultural  liens. 
The  contention  of  the  plaintiff  was  that  the 
amount  tendered  covered  the  entire  debt  se- 
cured by  the  agricultural  liens  and  the  bill 
of  sale  of  the  horses;  and  he  testified  that, 
in  making  the  tender,  he  made  no  demand 
except  for  the  delivery  of  those  papers.  The 
defendants,  on  the  other  hand,  testified  that 
the  sheriff  having  In  his  hands,  besides  these 
papers,  the  bill  of  sale  of  the  wagon,  had 
seized  the  wagon  thereunder,  and  that  the 
tender  was  accompanied  by  a  demand  for 
the  surrender  of  all  the  papers.  Including  the 
bill  of  sale  of  the  wagon.  If  the  plaintiff 
really  tendered  all  that  was  due  on  the  pa- 
pers which  he  demanded,  he  had  a  right  to 
demand  the  return  of  such  papers.  Salinas 
V.  Ellis,  26  S.  O.  337,  2  S.  B.  121;  Spears  v. 
Fields,  72  S.  0.  395,  52  S.  E.  44.  But  if  the 
tender  was  made  of  an  amount  sufficient  to 
pay  the  remainder  on  the  agricultural  liens 
and  the  bill  of  sale  of  the  horses,  with  a  de- 
mand that  the  bill  of  sale  of  the  wagon, 


which  secured  another  debt,  should  be  sur- 
rendered along  with  the  other  papers,  then 
it  was  not  a  good  tender,  and  all  the  papers 
remained  unaffected  by  it.  Baker  v.  GasqTie, 
3  Strob.  25;  28  A.  &  E.  Enc.  Law,  pp.  17,  19. 
This  being  the  issue,  the  court  was  in  error 
In  stopping  counsel,  for  defendant  in  his  in- 
quiry as  to  whether  anything  had  beon  pale! 
on  the  wagon,  saying:  "The  wagon  is  out  of 
the  case:  They  don't  sue  for  the  wagon." 
While  it  was  true  that  there  was  no  suit  for 
the  wagon,  It  was  absolutely  necessary  for 
the  jurj'  to  take  into  consideration  the  bill  of 
sale  on  the  wagon  In  deciding  whether  a  good 
tender  had  been  made. 

The  circuit  court  was  also  in  error  in  with- 
drawing from  the  jury  the  consideration  of 
the  amount  due  on  the  bill  of  sale  of  the 
horses,  by  excluding  evidence  on  that  sub- 
ject. This  bill  of  sale  was  absolute  on  Its 
face,  and  it  was  competent  to  show  by  parol 
that  it  Was  taken  as  a  security,  and  the 
amount  it  was  to  secure.  Lee  v.  Lee,  11 
Rich.  Eq.  574;  Brownlee  v.  Martin,  21  S.  O. 
392.  In  this  inquiry  was  included  the  more 
specific  question  whether  it  was  taken  to  se- 
cure the  same  advances  as  the  agricultural 
lien.  If  intended  to  secure  advances  gener- 
ally to  the  amount  of  $000,  then  the  credits 
would  be  applied  to  the  portion  of  the  account 
not  secured  by  the  bill  of  sale,  leaving  it  in- 
tact as  a  security  for  the  entire  balance  of 
$497.69  due  on  the  account  Bell  v.  Bell»  20 
S.  C.  34;  Pelzer,  Hodgers  &  Oo.  v.  Steadman, 
22  S.  C.  279;  Frost  v.  Weathersboe,  23  S.  0. 
354;  Baum  v.  Trantham,  42  S.  C.  101,  19  S. 
E.  973,  46  Am.  St.  Rep.  697;  Wardlaw  v. 
Troy  OU  Mill,  74  S.  O.  368,  54  S.  EL  658,  114 
Am.  St.  Rep.  lb04.  If  this  was  the  case, 
then  the  tender  of  $325  was  obviously  inade- 
quate. It  was  therefore  the  right  of  the  de- 
fendants to  introduce  evidence  tending  to 
show  that  the  bill  of  sale  of  the  horses  was 
not  a  mere  collateral  to  the  agricultural  liens, 
but  Intended  to  secure  the,  account  generally 
to  the  amount  of  $600. 

There  was  no  error  In  ruling  out  the  coun- 
terclaim. If.  the  defendant's  agricultural 
liens  and  bill  of  sale  of  the  horses  were  dis- 
charged by  the  tender  before  the  property 
was  seized  under  valid  proceedings  to  fore- 
close, he  would  have  nothing  but  an  ordinary 
account  against  the  plaintiff,  and  upon  that 
he  could  base  no  legal  nor  equitable  right  to 
seize  or  hold  the  property,  and  could  have  no 
defense  to  the  plaintifTs  action  to  recover. 
If  after  the  first  seizure  had  been  set  aside 
for  irregularity,  the  plaintiff  had  brought  his 
action  to  recover  the  property  on .  the  sole 
ground  of  the  irregularity  of  the  proceedings, 
there  is  strong  ground  to  say  that  the  de- 
fendants might  have  set  up  the  amount  due 
under  the  liens  and  the  bill  of  sale  as  coun- 
terclaims; for  it  would  not  have  been  eq- 
uitable to  allow  the  plaintiff  to  recover  the 
property  free  from  these  liens  while  they 
were  still  unpaid.    That  is  what  was  meant 
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in  the  expressions  of  the  court  on  the  sub- 
ject ot  counterclaims  In  the  former  appeal. 
But  that  Is  not  the  question  here,  for  the 
plaintiff  pfractlcally  admits  that  he  must  fall 
'  In  his  action  unless  the  lien  of  the  bUl  of 
sale  of  the  horses  and  the  agricultural  liens 
have  been  discharged  by  tender  of  the 
amount  due,  and  hence  there  la  no  place  for 
a  counterclaim. 

The  other  exertions  are  all  subsidiary, 
and  turn  on  those  already  discussed. 

The  Judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
a  new  trlaL 


(85  s.  a  »2) 

ANDERSON  t.  WESTERN   UNION  TELEJ- 

aRAPH  co.t 

(Supreme  Court  of  South  Carolina.     Feb.  22, 

1910.) 

L  Negligence  (§  106*)— Pleading— "Negli- 
gbntlt"  —  "Cabelessly"  —  "Gross  and 
Reckless  Negligence." 

In  pleading  a  cause  of  action  based  upon 
negligence,  it  is  necessary  to  use  words  showing 
negligence;  and  the  words  "negligently"  and 
"carelessly"  are  not  irrelevant  or  redundant,  but 
are  wholly  appropriate,  and  will  not  be  stricken 
out;  and  the  same  rule  applies  to  the  words 
"gross  and  reckless  negligence/*  where  a  cause 
of  action  for  punitive  damages  is  alleged. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §|  174.  175,  179,  180;    Dec.  Dig.  i 

2.  Pleading  (§  362*)— Failure  to  Oelivbh 
Message- Action— MOTION  to  Strike. 

Where  a  complaint  In  an  taction  against  a 
telegraph  company  for  failure  to  deliver  a  mes- 
sage alleged  an  agreement  between  plaintiff  and 
the  sender  for  plaintifiTs  employment  as  a  nurse, 
but  failed  to  allege  notice  thereof  to  defendant 
when  the  message  was  delivered  to  its  agent 
for  transmission,  the  proper  practice  would  have 
been  a  motion  to  strike  out  the  allegation  as  to 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1147-1155 ;   Dec.  Dig.  §  362.*] 

3.  Pleading  (|  428*)- Objections  to  Com- 
plaint—Waiver— EJvidence  to  Prove  Ir- 
relevant Allegations. 

Defendant,  having  allowed  such  allegations 
to  remain  in  tne  complaint,  could  not  object  to 
testimony  tending  to  prove  them. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1433-1436 ;    Dec.  Dig.  §  428.*] 

4.  Appeal  and  Error  (S  1051*)- Review- 
Admission  OP  Evidence. 

Admission  of  evidence  of  an  irrelevant  al- 
legation in  the  complaint  over  objection  was  not 
prejudicial,  where  testimony  tending  to  prove 
the  same  allegation  was  introduced  several  times 
without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4161-4170;  Dec.  Dig.  § 
1051.*1 

5.  Appeal  and  Error  (f  215*)—Review— In- 
struction Not  Objected  to  in  Lower 
Court. 

Error  in  a  charge  stating  what  acts  of  neg- 
ligence were  charged   in  the  complaint  cannot 


be   raised  on   appeal,  where  not  called  to  the 
judge's  attention  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1309-1314;  Dec.  Dig.  S 
215.*] 

a  Trial  ({  337*)  — Verdict— Disregard  of 
Instructions— Punitive  Damages. 

A  verdict  for  punitive  damages  would  be 
improper^  where  the  court  ruled  that  such  dam- 
ages were  not  recoverable. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §  790 ;   Dec.  Dig.  §  337.*] 

7.  Telegraphs  and  Telephones  (§  67*)  — 
Failure  to  Deliver  Message— Damaged— 
Board. 

In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  there  could  be 
no  recovery  for  plaintifiTs  board,  where  she  tes- 
tified that  she  was  not  compelled  to  pay  board 
as  a  result  of  the  failure  to  deliver  the  message. 
[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  S  67.*] 

8.  Appeal  and  Error  (§  1140*)  —  Review — 
Excessive  Verdict— New  Trial  Nisi. 

Where  a  verdict  awards  damages  on 
grounds  not  entitling  plaintiff  to  damages,  a 
new  trial  will  be  granted  on  reversal,  unkss 
such  damages  be  remitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4462-4478;  Dec.  Dig.  f 
1140.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County;  Geo.  W.  Gage,  Judge. 

Action  by  Mary  J.  Anderson  figainst  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed,  on  condition  of  remittitur. 

The  defendant's  exceptions,  referred  to  In 
the  opinion,  are  as  follows: 

"(1)  Because  the  circuit  judge  erred  In 
declining  to  hear  motion  of  defendant's  at- 
torney to  strike  out  the  words  'negligently 
and  carelessly'  In  paragraphs  4  and  6,  and 
the  words  'gross  and  reckless  negligence*  In 
paragraph  7,  and  the  words  'In  consequence 
of  defendant's  gross  carelessness  and  negli- 
gence' In  paragraph  8,  of  the  complaint  Said 
words  having  been  Irrelevant,  the  said  de- 
fendant was  prejudiced  by  the  Introduction 
of  testimony  to  sustain  them. 

"(2)  Because  the  circuit  judge  erred  In  al- 
lowing witness  O'Nell  to  testify,  over  defend- 
ant's objection,  to  the  effect  that  the  plalntlfiC 
had  been  engaged  by  his  wife ;  the  said  testi- 
mony having  been  hearsay  and  Incompetent 

"(3)  Because  the  circuit  judge  erred  in  not 
directing  a  verdict  for  the  defendant;  there 
being  no  testimony  sufficient  to  sustain  the 
allegations  of  the  complaint,  the  wording  of 
the  telegram  having  conveyed  no  notice  to 
the  defendant  of  any  contract  between  plain- 
tiff and  O'Neil,  and  there  being  no  testimony 
of  any  other  notice  to  defendant  of  the  exist- 
ence of  such  contract  between  plaintiff  and 
the  witness  O'Nell. 

"(4)  Because  the  circuit  judge  erred  In  not 
directing  a  verdict;  there  being  no  testimony 
that  the  defendant  had  any  notice  of  any  al- 
leged agreement  or  contract  of  employment 
between  plaintiff  and  the  witness  O'Nell. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Reporter  Indezot 

t  For  opinion  on  petition  for  rehearing,  see  CT  S.  IL  477. 
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*'(5)  Because  the  circuit  Judge  erred  In  not 
directing  a  verdict;  the  testimony  of  plain- 
tilTs  witness  having  shown  that  the  damages, 
If  any,  suffered  by  plaintiff  were  too  remote, 
consequential,  and  speculative. 

•*(6)  Because  the  circuit  judge  erred  In 
charging  the  jury:  *The  exact  thing  which 
the  plaintiff  puts  her  hands  upon  and  charges 
as  negligence  is  that  the  telegram  was  not 
transmitted  from  Charleston  to  Walterboro 
within  a  reasonable  time,  and  to  determine 
that  matter  you  must  determine  at  what  time 
the  telegram  was  put  Into  the  office  at 
Charleston.  The  witnesses  differ  about  that. 
You  have  heard  their  testimony.  You  have 
heard  the  testimony  of  the  gentleman  whose 
name  was  signed  to  the  telegram,  Mr.  O'Neil. 
You  have  heard  the  testimony  of  the  operator 
In  the  office  at  Charleston,  whose  name  I  do 
not  now  recall.  And  you  have  to  decide  be- 
tween those  men.  Was  that  telegram  left  In 
the  office  at  Charleston  between  1  and  2 
o'clock  on  Saturday,  or  was  It  left  there 
about  5  o'clock  on  Saturday?  I  charge  you 
that  if  it  was  left  there  between  1  and  2 
o'clock,  and  if  not  delivered  in  Walterboro 
until  6  or  7,  It  is  a  question  for  the  jury  to 
say  whether  or  not  that  was  a  reasonable 
time.  If  you  determine  It  was  a  reasonable 
time,  that  ends  the  case  for  the  telegraph 
company;  and  if  you  decide  that  it  was  not 
reasonable  time,  then  that  convicts  the  tele- 
graph company  of  what  the  law  calls  negli- 
gence. She  puts  her  finger  upon  one  other 
act  of  negligence — two  acts  of  negligence: 
B*lrst,  a  failure  to  deliver,  transmit  in  time; 
and,  secondly,  the  change  of  the  name  of 
O'Neil  to  Anderson.'  The  complaint  not  hav- 
ing alleged  any  negligence  in  the  transmis- 
sion and  delivery  of  said  telegram,  the  defend- 
ant was  prejudiced  by  such  charge,  and  it  was 
therefore  error. 

"(7)  Because  the  circuit  judge  erred  in  not 
granting  defendant's  motion  for  a  new  trial; 
the  verdict  being  excessive  and  unsupported 
by  the  testimony. 

"(8)  Because  the  circuit  judge  erred  in  not 
granting  defendant's  motion  for  a  new  trial; 
the  jury  having  ignored  the  instructions  of 
the  court  that  no  punitive  damages  could  be 
awarded.  ^ 

•*(9)  The  jury  having  ignored  the  charge  of 
the  judge  as  to  punitive  damages,  and  disre- 
garded the  testimony  as  to  actual  loss  alleged 
to  have  been  sustained  by  plaintiff,  it  was  er- 
ror on  the  part  of  the  circuit  judge  to  refuse 
the  motion  for  a  new  trial." 

Peurlfoy  Bros,  and  Nelson,  Nelson  &  Get- 
tys,  for  appellant  Howell  &  Gruber,  for  re- 
spondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the  de- 
fendant in  falling  to  deliver  a  telegram.  The 
allegations  of  the  complaint  material  to  the 
questions  under  consideration  are  as  follows : 
rrnat  on  September  10,  1904,  one  J.  P.  B. 


O'Neil  wrote  a  telegram  directed  to  this 
plaintiff.  In  the  care  of  J.  F.  Lucas,  with 
whom  this  plaintiff  was  then  Ilivng,  at  Wal- 
terboro, S.  C,  as  follows :  'Charleston,  S.  C, 
9,  10,  1904.  Mrs.  Mary  J.  Anderson,  Care 
of  J.  P.  Lucas,  Walterboro,  S.  C.  Can  you 
come  at  once  to  confinement  case?  J.  P.  B. 
O'Neil.'  That  the  defendant  transmitted  the 
said  message,  and  delivered  the  same  to  this 
plaintiff  at  Walterboro,  S.  C,  but  negligent- 
ly and  carelessly,  in  gross  and  reckless  dis- 
regard of  the  rights  of  this  plaintiff  and  its 
duty  to 'her,  so  altered  and  changed  the  slg 
nature  to  the  said  telegram  that  when  the 
same  was  delivered  to  this  plaintiff  the  same 
did  not  read  *J.  P.  B.  O'Neil,'  but  *J.  P.  B. 
Anderson.'  That  this  plaintiff,  being  a  train- 
ed nurse,  and  engaged  in  earning  her  living 
by  nursing  the  sick,  had  been  engaged,  some 
time  prior  to  the  date  of  the  said  telegram, 
by  the  said  J.  P.  B.  O'Neil  to  nurse  his  wife 
during  her  exi>ected  confinement;  but  when 
the  said  telegram  was  received,  the  same  pur- 
porting to  be  signed  by  'Anderson,'  and  not 
*0'Nell'  and  this  plaintiff  knowing  no  per- 
son named  *J.  P.  B.  Anderson,'  did  not  reply 
thereto,  nor  go  to  Charleston  at  once  to  take 
charge  of  the  case,  as  she  would  have  done 
had  she  known  that  such  telegram  had  been 
sent  her  by  J.  P.  B.  O'Neil,  with  whom  she 
was  under  agreement  to  nurse  his  wife.  That 
in  consequence  of  the  defendant's  gross  care- 
lessness and  negligence  as  aforesaid  this 
plaintiff  was  greatly  injured  in  her  business, 
and  suffered  great  loss,  to  her  damage  $1,- 
950."  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $189,  and  the  defendant 
appealed  upon  exceptions,  which  will  be  set 
out  in  the  report  of  the  case. 

First  exertion :  The  only  objection  to  the 
use  of  the  words  mentioned  In  the  exception, 
urged  by  the  appellant  is  that  they  were  ir- 
relevant and  redundant  In  setting  forth  a 
cause  of  action  sounding  in  tort  and  based 
upon  negligence,  it  is  necessary  to  use  such 
words  as  will  convey  the  idea  that  there  was 
negligence^  and  that  there  are  no  words  more 
appropriate  than  "negligently"  and  "careless- 
ly" In  such  cases;  and  the  words  "gross  and 
reckless  negligence"  were  appropriate  in  al- 
leging a  cause  of  action  for  punitive  damages. 

The  second  exception  was  abandoned. 

Third,  fourth,  and  fifth  exceptions:  These 
exceptions  will  be  considered  together.  The 
complaint  alleged  an  agreement  between  the 
plaintiff  and  O'Neil,  but  failed  to  allege  no- 
tice thereof  to  the  defendant  at  the  time  the 
message  was  delivered  to  its  agent  for  trans- 
mission. The  proper  proceeding  on  the  part 
of  the  defendant  was  a  motion  to  strike  out 
the  allegations  as  to  the  contract  between  the 
plaintiff  and  O'Neil.  Traywick  v.  Railway, 
71  S.  C.  82,  50  S.  E.  549,  110  Am.  St  Rep. 
563.  But  having  allowed  such  allegations  to 
remain  in  the  complaint  the  defendant  could 
not  object  to  testimony  tending  to  prove  them. 
Ragsdale  v.  Railway,  60  S.  Cw  381,  38  a  B. 
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009;  Dent  v.  RaUwaj,  61  S.  0.  329,  39  S.  B. 
527;  Martin  v.  Railway,  70  S.  C.  S,  48  S.  E. 
016.  Furthermore,  testimony  was  introduced 
several  times  without  objection  tending  to  es- 
tablish said  agreement 

Sixth  exception:  If  the  circuit  judge  erred 
In  stating  to  the  jury  what  acts  of  negligence 
were  charged  In  the  complaint,  It  was  the 
duty  of  the  defendant  to  call  such  error  to 
his  attention,  and,  having  failed  to  do  so,  It 
Is  too  late*  to  raise  such  question. 

Seventh,  eighth,  and  ninth  exceptions: 
These  exceptions  will  be  considered  together. 
There  was  testimony  showing  that  the  plain- 
tiff was  damaged  to  the  extent  of  |3  per  day 
for  42  days,  aggregating  $126.  The  differ- 
ence between  this  sum  and  $189,  the  amount 
found  by  the  jury,  is  $63.  There  is  no  testi- 
mony tending  to  show  that  the  plaintiff  was 
entitled  to  this  last-mentioned  sum.  It  could 
not  be  allowed  as  punitive  damages,  for  the 
reason  that  his  honor,  the  presiding  judge, 
ruled  that  such  damages  were  not  recoverable 
in  this  action;  nor  could  it  be  allowed  for 
board,  as  there  was  no  testimony  fixing  the 
amount  of  damages  in  this  respect  Waldrop 
V.  Railway,  28  S.  C.  157,  5  S.  E.  471.  There 
is  another  reason  why  such  damages  were 
not  recoverable  for  board,  to  wit,  the  plain- 
tiff testified  that  she  was  not  compelled  to 
pay  board  as  a  result  of  the  failure  to  deliver 
the  telegram.  The  sum  of  $63,  therefore, 
should  not  have  been  Included  In  the  verdict 
Following  the  practice  laid  down  in  the  case 
of  Blowers  v.  Railway,  74  S.  C.  221,  54  S.  E. 
368,  there  should  be  a  new  trial  nisi. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  a  new  trial  granted,  unless  the  plaintiff, 
within  30  days  from  the  filing  of  the  remitti- 
tur herein,  shall  remit  upon  the  record  the 
sum  of  $63,  in  which  event  the  judgment  for 
the  remaining  sum  shall  be  afllrmed. 


(85  S.  C.  246) 

CHINA  V.  COURTNEY. 

(Supreme  Court  of  South  Carolina.    March  16, 

1910.) 

1.  Attachment  (|  244*)— Dissolution  —  No- 
tice— Necessitt. 

In  a  suit  for  a  debt  aided  by  attachment, 
it  was  error  to  dissolve  the  attachment  on  de- 
fendant's motion,  made  without  notice  to  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  844,  845 ;    Dec.  Dig.  §  244.»] 

2.  Motions  (§  3*)— Hearing  or  Mattebs  Set 
Down  for  Regular  Session. 

Where  an  order  overruling  a  motion,  made 
in  chambers,  to  transfer  the  case  to  another 
connty,  on  the  ground  that  defendant  resided  in 
such  countys  provided  that  the  Question  of  resi- 
dence should  be  determined  in  regular  session  on 
answer,  it  was  improper  to  decide  the  question 
on  motion  made  before  the  case  was  called  for 
trial. 

[Ed.    Note.— For   other  cases,    see    Motions, 
Cent.  Dig.  S  2 ;   Dec.  Dig.  {  3.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  John  S.  Wilson,  Judge. 

Action  by  Archie  Cliina  against  J.  L.  Court- 
ney. From  an  order  transferring  the  case  to 
another  county  for  trial,  and  dissolving  an  at- 
tachment, plaintiff  appeals.    Reversed. 

H.  D.  Morse,  for  appellant  Li.  D.  Jen- 
nings, for  respondent  ' 

JONES,  C.  J.  This  Is  a  suit  for  alleged 
medical  and  professional  services  amounting 
to  $152,  and,  upon  an  affidavit  that  defendant 
was  a  nonresident,  a  horse  alleged  to  be  prop- 
erty of  defendant  was  attached.  Defendant 
gave  bond  and  had  the  property  released, 
and  subsequently  moved  before  Judge  Wilson 
to  dissolve  the  attachment,  on  the  ground 
that  defendant  was  a  resident  of  the  county 
of  Aiken  In  this  state.  Judge  Wilson,  after 
considering  the  affidavits  for  and  against, 
held  that  the  question  of  residence  should  be 
determined  by  the  court  in  regular  session, 
and  not  at  chambers  upon  such  unsatisfac- 
tory evidence  as  affidavits.  He,  therefore,  re- 
fused to  dissolve  the  attachment,  but  with- 
out prejudice  to  defendant,  setting  up  his 
alleged  nonresldence  as  one  of  the  defenses 
In  his  answer,  If  he  may  be  so  advised,  and 
let  the  matter  be  determined  before  the  court 
upon  the  trial  of  the  cause.  This  order  was 
dated  December  21,  1908.  Defendant  made 
answer,  and  in  addition  to  a  general  denial 
alleged  as  a  defense  that  he  was  a  resident 
of  Aiken  county  in  this  state,  that  the  com- 
mon pleas  for  Sumter  county  had  no  Jurisdic- 
tion, and  that  the  case  should  be  transferred 
to  the  county  of  Aiken.  Defendant  thereaf t^ 
er  served  notice  of  motion  In  open  court,  on 
April  8,  1009,  to  transfer  the  case  from  Sum- 
ter to  Aiken  county,  upon  the  ground  that 
defendant  was  a  resident  of  Aiken  county. 
The  motion  was  called  up  and  pressed  before 
Judge  Gary  within  the  last  hour  of  the  term, 
in  the  absence  of  plaintiff's  attorney.  Judge 
Gary,  after  hearing  the  motion,  and  It  ap- 
pearing to  him  that  defendant  was  a  real- 
dent  of  Aiken  county,  ordered  that  the  case 
be  transferred  to  that  county  for  trial,  and 
further  ordered  that  the  attachment  be  dis- 
solved. The  order.  In  bo  far  as  It  dissolves 
the  attachment,  was  erroneous,  as  there  was 
no  notice  of  such  a  motion.  Ford  v.  Calhoun. 
53  S.  C.  106,  30  S.  E.  830.  We  think,  further- 
more, that  Judge  Wilson's  order  plainly  con- 
templated that  the  question  of  Jurisdiction, 
which  was  dependent  on  the  question  of  resi- 
dence or  nonresldence,  should  be  determined 
upon  the  trial  of  the  cause,  tf  defendant  should 
elect  to  raise  that  question  by  answer.  The 
defendant  did  elect  to  raise  the  question  by 
answer.  Hence  we  think  it  was  improper  to 
dispose  of  the  matter  by  motion  on  affidavits 
in  advance  of  the  call  of  the  case  for  trial. 

The  judgment  of  the  circuit  court  Is  re- 
versed. 


•For  other  cases  see  same  topic  and  sc  'Aci  NUMBER  in  Deo.  A  Am.  Digs.  1907  to  data,  A  Reporter  Indezea 
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(85  S.  C.  IM) 

ATTJ^NTIO  COAST  UNB  R.  CO.  ▼. 
EPPERSON. 

(Supreme  Court  of  -South  Carolina.     Mardi  6i 

1910.) 

1.  Rah^boadb  (8  33*)--AcTiows— Complaint— 
Capacitt  to  Sue. 

The  complaint  of  a  railroad  company  to 
recover  part  of  its  right  of  way,  though  alleg- 
ing that  it  is  chartered  under  the  laws  of  an- 
other state,  and  doing  business  as  a  common 
carrier,  is  not  subject  to  demurrer  on  the  ground 
that  the  corporation  is  operating  its  road  in  vio- 
lation of  Const,  art.  0,  §  8,  and  so  has  not  ca- 
pacity to  sue;  there  not  only  bein^  an  allega- 
tion in  the  complaint  that  plaintiff  is  doing  the 
business  of  a  common  carrier  in  the  state  under 
its  laws,  but  as  between  a  corporation  and  an 
individual  the  right  of  a  railroad  to  operate  its 
road  not  being  open  to  attack  in  a  collateral 
proceeding. 

[Ed.  Kote.~For  other  cases,  see  Railroads, 
J>ec  Dig.  §  33.*] 

2.  Railroads  (§  82*)— Fencing  of  Railroad 
Right  of  Wat— Aovebbe  Possession. 

There  must  be  notice  to  a  railroad  company, 
other  than  that  arising  from  the  erection  of  a 
substantial  inclosure,  of  adverse  use  of  part  of 
its  right  of  way  by  the  owner  of  the  fee. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  82.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;  Geo.  E.  Prince,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad 
Company  against  Mary  A.  Epperson.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Im  D.  Jennings,  for  appellant.  P.  A.  Will- 
cox,  R.  J.  Bland,  Mark  Reynolds,  and  R.  O. 
Purdy,  for  respondent 

GARY,  A.  J.  In  this  action  the  plaintiff 
seeks  to  enjoin  the  defendant  from  inter- 
fering with  its  alleged  right  of  way,  and  to 
require  her  to  remove  certain  buildings  and 
fences  thereon.  The  defendant  denied  the 
allegations  of  the  complaint,  and  set  up  the 
defense  of  adverse  possession  for  the  statu- 
tory period.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff,  and  a  permanent  In- 
junction was  granted,  whereupon  the  defend- 
ant appealed  upon  exceptions,  the  first  of 
which  is  as  follows:  '^Because  his  honor  err- 
ed in  overruling  the  defendant's  demurrer, 
and  his  honor  should  have  held  that  it  did 
not  appear  by  the  complaint  that  the  plain- 
tiff bad  complied  with  the  laws  of  the  state 
of  South  Carolina  in  becoming  a  domestic 
corporation,  and  should  have  held  that  a  for- 
eign corporation  had  no  right  to  bring  suit 
to  recover  possession  of  the  right  of  way, 
which  it  had  no  right  to  own,  as  a  foreign 
corporation."  The  first  paragraph  of  the 
oomplaint  alleges:  ''That  Atlantic  Coast  Line 
Railroad  Company  is  a  corporation  duly  char- 
tered under  the  laws  of  the  state  of  Virginia, 
and  doing  business  as  a  common  carrier  in 
the  state  of  South  Carolina,  under  the  laws 
thereof,  and  as  such  operates  its  railroad 
lines  in  its  business  through,  to,  and  from 


the  city  of  Sumter,  in  the  state  of  South 
Carolina."  The  plaintiff  demurred  to  the 
complaint  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that  it  is  alleged  that  the  plain- 
tiff is  a  corporation  duly  chartered  under  the 
laws  of  the  state  of  Virginia,  and  is  operatli:g 
its  road  In  violation  of  section  8,  art.  9.  of 
the  Constitution. 

This  exception  cannot  be  sustained  for 
the  following  reasons: 

(1)  The  ground  of  objection  mentioned  In 
the  demurrer  arises  properly  under  subdivi- 
sion 2,  §  167,  Code:  ''That  the  plaintiff  has 
not  legal  capacity  to  sue."  Dawklns  v.  Math- 
is,  47  S.  C.  64,  24  S.  E.  990;  Blackwell  v. 
Mtge.  Co.,  65  S.  C.  103.  43  S.  E,  395.  In  the 
case  of  C.  &  C.  R.  R;  Co.  v.  White,  14  S.  C. 
51,  it  was  held  that  where  the  complaint  al- 
leges the  corporate  existence  of  the  plaintiff, 
and  no  facts  or  circumstances  appear  upon 
the  face  of  the  complaint  showing  the  absence 
of  corporate  authority,  or  the  capacity  to  sue, 
a  demurrer  to  the  complaint,  under  subdivi- 
sion 2,  {  167,  Code,  cannot  be  sustained.  In 
the  present  case,  however,  there  is  even  an  al- 
legation in  the  complaint  that  the  plaintiff 
"Is  doing  business  as  a  common  carrier  in 
the  state  of  South  Carolina  under  the  laws 
thereof."  "Where  a  question  arises  merely 
between  the  body,  which  assumed  to  be  and 
to  act  as  a  corporation,  and  a  third  person— 
In  other  words,  when  It  arises  collaterally — 
and  not  w*hen  it  arises  between  the  state  and 
the  assumed  corporation,  or  the  persons  com- 
posing It,  the  rightfulness  of  the  existence  of 
the  corporation  Is  supported  by  the  general 
presumption  of  right  acting,  under  the  opera- 
tion of  which,  where  persons  come  publicly 
as  officers  of  a  corporation  possessing  given 
powers,  they  are  presumed  to  be  rightfully  In 
office,  and  It  Is'  assumed  that  all  Qteps  neces- 
sary to  enable  the  corporation  to  act  as  an 
artificial  body,  and  to  exercise  such  powers, 
have  been  taken.  The  sovereign  alone  has 
the  right  to  complain ;  for,  if  it  is  an  usur- 
pation, it  is  upon  his  rights  alone,  and  not 
upon  the  rights  of  particular  individuals,  and 
his  acquiescence  is  consequently  evidence 
that  all  necessary  conditions  precedent  to  the 
lawful  exercise  of  those  rights  have  been 
performed."  10  Cyc.  251.  **Doctrine  that  val- 
idity of  existence  cannot  be  litigated  collater- 
ally. This  brings  us  to  a  doctrine,  founded 
in  public  policy  and  convenience,  and  sup- 
ported by  an  almost  unanimous  consensus  of 
judicial  opinion,  which  is  that  the  rightful- 
ness of  the  existence  of  a  body  claiming  to 
act,  and  In  fact  acting,  in  the  face  of  the 
state,  as  a  corporation,  cannot  be  litigated 
In  actions  between  private  Individuals,  or  be- 
tween private  individuals  and  the  assimaed 
corporation,  but  that  the  rightfulness  of  the 
existence  of  the  corporation  can  be  question- 
ed only  by  the  state.  In  other  words,  that 
the  question  of  the  rightful  existence  of  the 


•For  otlMT  caMB  see  same  topic  and  seotlon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 


236 


07  SOUTHBASTfiRN  REPORTER. 


(S.G. 


corporation  cannot  be  raised  in  a  collateral 
proceeding."    10  Cyc.  256. 

(2)  Section  426  of  the  Code  of  Civil  Proce- 
dure of  1902  is  as  follows:  "An  action  may 
be  brought  by  the  Attorney  General,  in  the 
name  of  the  state,  on  leave  granted  by  the 
Supreme  Court,  or  a  Justice  thereof,  or  a 
circuit  Judge,  for  the  purpose  of  vacating  the 
charter,  or  annulling  the  existence  of  a  cor- 
poration, other  than  municipal,  whenever 
such  coriwration  •  •  •  shall  exercise  a 
franchise,  not  conferred  upon  it  by  law.  And 
it  shall  be  the  duty  of  the  Attorney  General 
whenever  he  shall  have  reason  to  believe, 
that  any  of  these  acts  or  omissions  can  be 
established  by  proof,  to  apply  for  leave,  and, 
upon  leave  granted,  to  bring  the  action,  in 
every  case  of  public  interest.  ♦  ♦  ♦"  In 
the  case  of  City  Council  v.  Railroad  Co.,  51 
S.  O.  129,  28  S.  B.  145,  the  court  says:  "Pro- 
ceedings to  annul  the  charter  of  a  corpora- 
tion are  now  provided  for  in  the  Code  of  Civil 
Procedure,  beginning  with  section  424.  It 
would  be  inconsistent  with  the  scheme  there- 
in provided  that  a  forfeiture  be  declared  on 
mere  motion  or  that  a  cause  of  forfeiture 
should  ipso  facto  dissolve  the  corporation." 
These  authorities  show  that  whenever  a  rail- 
road corporation  is  exercising  a  franchise 
not  conferred  upon  it  by  law  it  is  the  duty 
of  the  Attorney  General  to  institute  proceed- 
ings to  require  it  to  conform  to  the  require- 
ments of  law,  or  cease  to  operate  its  road, 
and  that  the  right  of  a  railroad  company  to 
operate  its  road  cannot  be  attacked  by  an 
individual  in  a  collateral  proceeding. 

(3)  It  would  be  in  violation  of  the  federal 
and  state  Constitutions  (which  provide  that 
no  person  shall  be  deprived  of  his  property 
without  due  process  of  law)  to  allow  the  de- 
fendant to  hold  the  land  described  in  the  com- 
plaint without  afltording  the  plaintiff  an  op- 
portunity to  have  its  rights  determined  by 
the  court.  The  ruling  of  his  honor,  the  pre- 
siding Judge,  is  also  sustained  by  the  cases 
of  Tate  V.  Pegues,  28  S.  C.  463,  6  S.  B.  298, 
and  Ex  parte  Neal  Loan  Co.,  58  S.  C.  269,  36 
S.  E.  584. 

The  next  question  that  will  be  considered 
is  as  follows:  "Because  his  honor  erred  in 
charging  the  Jury  as  follows:  *Now,  then,  one 
of  the  questions  is:  "What  will  amount  to 
hostile  ownership?'*  The  mere  fenciug  of  it, 
or  using  it  for  pasture  or  cultivation  or  the 
like,  is  not  sufficient.  It  takes  something  more 
than  that,  because  it  might  be  that  the  rail- 
road had  no  use  at  that  time,  at  that  particu- 
lar time,  for  that  right  of  way  thus  used,  and 
the  presumption  is  that  the  owner  of  the 
fee  is  using  it  by  permission,  or  at  least,  if 
not  by  permission,  the  presumption  is  that 
he  is  using  it  with  the  recognition  of  the  right 
of  the  railroad  to  demand  the  surrender  of 
it  at  any  time  it  may  be  needed  for  railroad 
purposes;  so  that  the  mere  fencing  of  it  or 
occupancy  of  it  is  not  itself  enough.'  In  that 
his  bonor  erred  in  charging  the  Jury  tbat  the 
fencing  or  using  of  the  land  for  pasture  or 


cultivation  was  not  sufficient,  whereas  his 
honor  should  have  charged  the  Jury  that  if 
they  found  from  the  evidence  that  there  was 
a  substantial  fence  enclosing  the  right  of  way 
included  within  the  yard  of  the  defendant 
that  that  was  evidence  to  go  to  the  Jury  as 
to  adverse  holding,  and  it  was  for  them  to 
say  whether  the  defendant  had  held  the  same 
adversely,  under  the  substantial  fence,  for 
the  period  of  10  years  or  more,  and,  if  so, 
that  that  would  defeat  the  plaintiff's  right 
there."  The  appellant's  attorney  relies  upon 
the  cases  of  Railroad  v.  Beaudrot,  63  S.  C.  267, 
41  S.  B.  299 ;  Hill  v.  Railroad,  67  S.  C.  548, 
46  S.  E.  486;  Railroad  Co.  v.  Cotton  Mills, 
82  S.  C.  24,  61  S.  B.  1089,  62  S.  B.  1119.  In 
the  case  of  Railroad  v.  Beaudrot,  supra,  the 
rule  is  thus  stated:  "As  already  stated,  it  ap- 
pears in  the  *case'  that  the  defendant  had 
erected  within  the  alleged  right  of  way  a  sub- 
stantial fence,  inclosing  what  defendant 
claimed  exclusive  of  any  right  therein  by 
plaintiff.  Such  an  assertion  of  right  to  exclu- 
sive occupancy  of  the  land  is  not  compatible 
with  the  right  of  easement  belonging  to  the 
plaintiff.  If  such  adverse  holdihg  should  run 
for  the  statutory  period,  the  easement  would 
be  defeated.  We  do  not  say  that  the  mere 
use  or  cultivation  of  land  within  the  right  of 
way  acquired  by  a  railroad  company  is  such 
adverse  use  as  would  give  currency  to  the 
statute  of  limitations,  unless  the  use  is  incon- 
sistent with  the  easement ;  but  we  do  say  the 
inclosing  of  land  within  the  right  of  way 
under  a  claim  of  exclusive  right  to  use  and 
occupation,  and  a  refusal  to  remove  the  inclo- 
sure  after  demand  therefor,  is  some  evidence 
of  the  assertion  of  a  claim,  incompatible  with 
plaintiff's  alleged  easement."  In  that  case  it 
appeared  from  the  pleadings  that  the  plain- 
tiff had  given  the  defendant  notice  to  remove 
the  fence  from  the  alleged  right  of  way,  and 
that  he  had  refused  to  remove  the  same.  The 
language  of  the  court  is  not  susceptible  of 
the  interpretation  that  it  intended  to  lay 
down  the  rule  that  the  mere  use  or  cultiva- 
tion of  land  within  the  right  of  way  acquired 
by  a  railroad  company  is  such  adverse  use 
as  would  give  currency  to  the  statute  of  lim- 
itations; and  the  words,  "a  refusal  to  re- 
move the  inclosure,  after  demand  therefor,  la 
some  evidence  of  the  assertion  of  a  claim,  in- 
compatible with  plaintiff's  alleged  easement," 
simply  mean  that  there  must  be  notice  to  the 
railroad  company  of  the  adverse  use  other 
than  that  arising  from  the  mere  erection  of 
a  substantial  inclosure.  Permission  was 
granted  the  respondent's  attorneys  to  review 
the  said  case,  but  the  court  adheres  to  the 
rule  therein  stated.  The  other  cases  upon 
which  the  appellant's  attorney  relies  merely 
follow  the  doctrine  announced  in  the  case  of 
Railroad  v.  Beaudrot,  63  S.  C.  267,  41  S.  E. 
299.  This  exception  and  those  raising  prac- 
tically the  same  question  are  overruled. 

The  last  assignment  of  error  is  tbat  hia 
honor,  the  presiding  Judge,  refused  the  de-- 
fendant's  first  request  to  charge. 
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The  appellant's  attorney  in  his  argnment 
says:  "Of  this  proposition  I  can  offer  the 
court  no  authorities,'*  We  do  not  deem  It 
necessary  to  cite  any  to  show  that  the  excep- 
tion raising  this  question  cannot  be  sustained. 

Judgment  afllrmed. 


(S5  s.  C.  229) 

43TATB  ▼.  ANDERSON. 

(Supreme  Goart  of  Sonth  Carolina.    March  15, 

1910.) 

1.  WITNSBSBS     (i     24/8,*)  —  BXAJlUffATIOn     BT 
JXTDOB. 

Where  the  attorney  for  either  party,  either 
from  inadvertence  or  other  cause,  fails  to  ask 
a  witness  the  questions  necessary  to  bring  out 
the  truth  of  the  matter  under  investigation,  there 
is  no  legal  objection  to  the  jud^  asking  ques- 
tions, if  he  does  so  in  an  impartial  manner  and 
without  intimating  any  opinion  of  his  own  as  to 
the  facts  or  the  weight  or  sufficiency  of  the  evi- 
dence. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  85^-^7 ;    Dec.  Dig.  S  246.*] 

2.  Homicide  (§  340*)— Appbai/— Habhlbss  Ea- 

BOB. 

Where  defendant  in  a  prosecution  for  hom- 
icide did  not'  plead  justification,  alleged  error 
In  instructing  that  there  is  only  one  f^rm  of 
justifiable  homicide  known  to  the  law  could  not 
have  been  prejudicial. 

[Ed.    Note.— For  other  cases,  see   Homicide, 
Cent  Dig.  |§  715-720 ;    Dec.  Dig.  fi  340.*] 

8.  Homicide  (§  300*)  —  Tbial  —  Instbuctions 

A8  TO  Selp- Defense. 

The  refusal  to  instruct  on  the  question  of 
•elf-defense  is  proper  where  there  is  no  evidence 
on   that   question. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  §§  622-626 ;  Dec.  Dig.  §  300.*1 

4.  Cbiminal  Law  (|  913*)  —  New  Tbial  — 

Gbounds. 

Refusing  a  new  trial  in  a  prosecution  foV 
homicide  on  the  ground  that  defendant  was  not 
responsible  for  his  acts  is  proper,  where  there 
is  no  evidence  tending  to  show  his  irresponsi- 
bility. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  §  Oia*] 

6.  Cbiminai,  Law  (f  958*)— New  Tbial— New- 
ly DiSCOVEBED   KVIDENCE— DILIGENCE}— NE- 

CE88ITT. 

A  motion  for  new  trial  for  newly  discovered 
evidence  is  properly  refused,  where  it  is  not 
supported  by  affidavit  that  the  evidence  could 
not,  by  the  ezeroise  of  diligence  have  been  secur- 
ed on  the  trial. 

pBid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  $  2399 ;   Dec.  Dig.  §  958.*] 

0.  Cbiminal  Law  (t  11341*)— Review— Denial 
OF  New  Tbial. 

The  decision  of  the  trial  court  on  a  motion 
for  new  trial  in  a  criminal  prosecution  cannot 
be  reversed  except  for  errors  of  law. 

[Ed.  Not^. — ^For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  3067;   Dec  Dig.  §  1134.*] 

7.  Cbiminal  Law  (§  995*)  —  Sentence— Con - 
STBUCTION-* 'Publicly  Executed." 

A  sentence  that  defendant  be  hanged  "at 
the  usual  place  of  execution,"  which  is  fixed  by 
Or.  Code  1902,  S  660,  within  the  county  jail,  or 
the  inclosuro  thereof,  is  not  a  sentence  **to  be 
publicly  executed." 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  §  99o.*l 


I     Appeal  from  General  Sessions  Circuit  Court 
of  Laurens  County ;  Geo.  E.  Prince,  Judge. 

John  Henry  Anderson  was  convicted  of 
murder,  and  appeals.    Affirmed. 

H.  8.  Blackwell  and  W.  R.  Richey,  Jr.,  for 
appellant    R.  A.  Cooper,  Sol.,  for  the  State. 

HYDRICK,  J.  The  appellant  was  convict- 
ed of  the  murder  of  Josh  Carter,  his  father- 
in-law. 

The  exceptions  impute  error  to  the  circuit 
Judge:  (1)  In  not  leaving  the  examination  of 
witnesses  wholly  to  the  attorneys;  (2)  In 
charging  that  the  only  form  of  Justifiable 
homicide  known  to  our  law  is  where  the 
sheriff  executes  a  man  pursuant  to  the  man- 
date of  a  court  of  competent  Jurisdiction; 
(3)  in  refusing  to  charge  the  law  of  self-de- 
fense; (4)  in  refusing  a  motion  for  a  new 
trial  on  the  minutes,  because  it  appeared  that 
defendant  was  not  responsible  for  his  acts; 
(5)  In  refusing  a  motion  for  a  new  trial  on 
after-discovered  evidence;  (Q  in  sentencing 
appellant  to  be  publicly  executed. 

In  the  early  part  of  1908  appellant  shot 
the  son  of  his  employer,  and  became  a  fugi- 
tive from  Justice.  His  wife,  with  her  nine 
children,  moved  to  the  home  of  her  father. 
While  evading  the  oflicers  of  the  law,  ap- 
pellant occasionally  visited  his  family.  For 
some  reason,  not  fully  explained  by  the  tes- 
timony, appellant  had  made  some  threats 
against  Carter,  and  the  relations  between 
them  were  not  friendly.  Hence,  on  his  first 
visit  to  his  family  after  they  had  moved  to 
the  home  of  Carter,  before  going  into  the 
house,  be  sent  his  oldest  son  in  to  inquire  if 
he  should  come  In.  He  was  told  to  come  in, 
and  did  so.  He  testified  that  he  asked  Car- 
ter if  he  objected  to  his  coming  there  to 
see  his  wife  and  children,  and  that  Carter 
told  him  he  was  done  with  him,  and  had  no 
further  use  for  him.  After  that  he  did  not 
go  into  the  house,  but  would  call  his  wife 
and  children  out  and  see  them.  On  one  of 
these  visits,  according  to  his  testimony.  Car- 
ter became  enraged  at  him  and  shot  at  him 
with  a  gun,  and  he  returned  the  fire  with  his 
pistol.  Some  time  in  the  spring,  he  made  ar- 
rangements to  move  his  family  to  another 
place,  and  sent  wagons  for  them,  but  they 
did  not  go.  His  wife  testified  that  she  did 
not  go  because  he  was  "scouting,"  and  could 
not  take  care  of  them,  and  because  she  and 
her  children  had  been  living  off  her  father, 
and  he  had  planted  a  larger  crop  than  he 
would  otherwise  have  planted,  expecting  them 
to  help  him  cultivate  It  The  defendant 
thought  that  Carter  kept  his  family  from  mov- 
ing. In  the  late  summer  two  of  his  children 
died  of  fever,  about  a  week  apart  On  the 
day  the  last  to  die  was  buried  he  was  in  the 
church,  whence  the  burial  took  place,  and 
as  Carter  was  entering  the  church,  defendant 
passed  him  at  the  door,  and  without  saying 
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a  word,  and  without  u  word  having  been  said 
to  him  by  Carter,  or  any  demonstration 
against  him  having  been  made,  he  drew  a 
pistol  and  shot  Carter  in  the  back,  Inflicting 
a  mortal  wound.  And,  according  to  the  tes- 
timony of  all  the  witnesses,  except  his  own, 
he  tried  to  shoot  Carter's  wife,  his  mother-in- 
law,  snapping  bis  pistol  at  her  several  times. 
When  asked  why  he  shot  Carter,  he  replied: 
"Because  he  didn't  give  up  my  family,  and 
kept  them  in  that  hobble  against  me,  and  I 
had  notified  him  that  If  he  did  not  put  them 
out,  I  would  shoot  him,  if  I  met  him.  He 
told  me  to  do  it  now,  and  be  done  with  it." 

In  support  of  the  first  ground,  appellant 
relies  upon  the  cases  of  State  v.  Atkinson, 
33  S.  C.  100,  11  S.  E.  693,  and  Wilson  v.  Rail- 
way, 52  S.  q.  537,  30  S.  E.  406.  In  the  form- 
er the  report  of  the  case  shows  that  the  trial 
Judge  practically  took  the  cross-examination 
of  some  of  the  witnesses  away  from  the 
solicitor,  and  showed  clearly,  by  the  ques- 
tions he  asked,  his  opinion  as  to  the  weight 
to  be  given  to  the  testimony.  In  passing 
upon  an  exception  upon  that  ground,  the 
court  said:  "While  such  a  course  on  the  part 
of  the  trial  judge  is,  perhaps,  unusual,  and 
possibly  not  to  be  commended,  we  know  of 
DO  law  which  forbids  It,  and  therefore,  we  can- 
not say  that  there  was  any  error  of  law  in 
this  respect,  and  to  that  we  are  confined  In 
cases  of  this  kind.''  In  the  case  of  Wilson 
V.  Railway  the  trial  Judge  asked  one  of  the 
witnesses  several  questions,  which,  however, 
gave  no  intimation  of  his  opinion  as  to  the 
weight  to  be  given  the  testimony,  or  as  to 
the  facts  of  the  case,  and,  In  response  to  an 
exception  imputing  error  to  the  trial  Judge 
In  not  leaving  the  examination  of  witnesses 
solely  to  the  attorneys,  the  court,  after  quot- 
ing the  above  language  from  Atkinson's  Case, 
and  pointing  out  the  fact  that  his  case  was 
tried  undepr  Const.  1868,  art  4,  S  26,  which  pro- 
vided that  "Judges  shall  not  charge  Juries  in 
respect  to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law,'*  and  that  the 
case  then  under  consideration  was  tried  un- 
der Const  1895,  art  5,  i  26,  which  provides 
that  "Judges  shall  not  charge  juries  in  respect 
to  matters  of  fact,  but  shall  declare  the  law," 
said:  "While  the  foregoing  sections  are  ma- 
terially different  as  to  the  powers  of  a  circuit 
Judge  in  charging  the  jury,  there  are  no 
changes  as  to  his  powers  in  the  conduct  of 
the  trial  of  the  case,  which,  of  necessity,  must 
be  left,  in  a  large  measure,  to  the  discretion 
of  the  circuit  judge.  The  exercise  of  this 
discretion  is  not  the  subject  of  appeal,  unless 
it  has  been  abused,  which  is  not  alleged  in 
this  case ;  but  as  a  matter  of  justice  to  the 
circuit  judge,  even  if  it  had  been  alleged,  this 
(*ourt  is  unable  to  discover  any  facts  that 


would  warrant  such  allegation.'*  See,  also. 
State  V.  Driggers  (filed  February  8,  1910)  06 
S.  E.  1042. 

A  grave  responsibility  rests  upon  a  trial 
judge.  It  is  his  duty  to  see  to  it  that  justice 
be  done  in  every  case,  if  it  can  be  done  ac- 
cording to  law;  and,  if  he  thinks  that  the 
attorney  for  either  party,  either  from  inad- 
vertence or  any  other  cause,  has  failed  to 
ask  the  witnesses  the  questions  necessary 
and  proper  to  bring  out  all  the  testimony 
which  tends  to  ascertain  the  truth  of  the  mat- 
ter under  investigation,  we  can  see  no  l^al 
objection  to  his  propounding  such  questions; 
but,  of  course,  he  should  do  so  In  a  fair  and 
impartial  manner,  and  should  not  by  the  form 
or  manner  of  his  questions  express  or  Indicate 
to  the  jury  his  opinion  as  to  the  facts  of  the 
case,  or  as  to  the  weight  or  sufllciency  of  the 
evidence.  The  questions  asked  by  the  trial 
judge  in  this  case  brought  out  testimony  as 
favorable  to  the  defendant  as  to  the  prosecu- 
tion, and  no  intimation  can  be  gathered  from 
the  form  or  manner  of  them  as  to  his  opinion 
of  the  facts,  or  of  the  weight  or  sufficiency  of 
the  evidence. 

As  no  plea  of  justification  was  Interposed 
by  defendant  the  alleged  error  of  charging 
that  there  is  only  one  form  of  justifiable 
homicide  known  to  our  law  could  not  have 
been  prejudicial. 

Under  the  undisputed  evidence  a  charge  up- 
on the  law  of  self-defense  would  have  been 
inapplicable  to  this  case. 

There  was  no  testimony  tending  to  show 
that  appellant  was  not  legally  responsible  for 
the  crime  committed. 

.  The  motion  for  a  new  trial  for  after-dis- 
covered evidence  was  properly  refused.  It 
was  not  supported  by  affidavit  that  the  evi- 
dence could  not  by  the  exercise  of  due  dili- 
gence, have  been  secured  in  time  for  the 
trial,  and,  according  to  the  statements  of  ap- 
pellant's attorneys  to  the  court  as  to  the  char- 
acter of  the  alleged  newly  discovered  evi- 
dence, it  was  merely  cumulative.  But  aside 
from  this,  the  decision  of  the  circuit  court  on 
motions  for  new  trials  for  after-discovered 
evidence,  in  a  law  case  cannot  be  reviewed  by 
this  court  except  for  errors  of  law. 

The  appellant  was  not  sentenced  '^  be 
publicly  executed."  The  sentence  was  that 
he  be  hanged  "at  the  usual  place  of  execu- 
tion," which  is  fixed  by  statute  within  the 
county  jail,  or  the  inclosure  thereof.  Or* 
Code.  §  660. 

The  judgment  of  tnis  court  is  that  the  Judg- 
ment of  the  circuit  court  be  affirmed,  and 
that  the  case  be  remanded  to  that  court  for 
the  purpose  of  having  a  new  day  assigned  for 
the  execution  of  the  sentence  heretofore  im- 
posed upon  the  defendant 
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STATE  T.  STEPHENSON. 

(Supreme  Court  of  South  Carolina,    March  16> 

1910.) 

1.  HOKICID£    (5   29i3*>— iNSTBi-iCTTOXB. 

In  a  wife  murder  case,  it  api>eared  that  ac- 
cused, believing  decedent  unfaithful  to  him,  bad 
ordered  her  to  take  her  things  and  leave  his 
house*  that  on  the  day  of  the  homicide  she  re- 
rumed  to  get  her  things,  when,  according  to  ac- 
cused's version,  he  tola  her  to  go  back,  and 
that  he  would  see  her  again,  wnen  she  com- 
menced cursing,  and  said  that  she  would  go  in- 
to the  house  anyway  and  began  to  fight  ac- 
cused, threatening  to  cut  him;  that  she  called 
her  father,  and  then  struck  accused;  that  the 
father  rushed  at  accused,  who  ordered  him  back, 
when  accused  picked  up  his  pistol  and  was 
struck  in  the  face,  when  he  shot  twice  at  the 
father  and  was  struck  again,  and  heard  some 
one  say,  •*Kill  him!"  that,  when  he  recovered 
his  senses  from  the  blow  he  received,  he  saw  a 
chair  in  the  air,  and  fired  again  at  the  father, 
and  did  not  see  his  wife  after  the  first  shot 
he  made  after  he  was  struck.  The  court  charg- 
ed as  to  the  provocation  sufficient  to  reclnoe 
murder  to  manslaughter;  that,  where  a  killing 
is  done  with  a  deadly  weapon,  the  law  recog- 
nizes no  words,  no  matter  how  rude  and  op- 
probrious as  provocation,  but  requires  pome- 
thing  in  the  nature  of  personal  violence,  no  ro ot- 
ter how  slight;  that  it  would  not  recognize  a 
blow  from  a  child  or  a  man*s  wife,  but  that 
It  must  be  from  some  other  person,  no  matter 
how  slight,  if  it  did  provoke,  and  if  acting  under 
the  influence  of  such  provocation  the  person 
struck  and  killed.  Heldt  that  the  charge  was 
erroneous  as  eliminating  from  the  law  of  man- 
slaughter a  consideration  of  the  wife's  alleged 
assault  upon  accused,  either  by  itself  or  in  con- 
nection with  the  alleged  joint  assault  of  the 
wife  and  her  father. 

[Ed.    Note.— For  other   cases,   see    Homicide, 
Cent.  Dig.  ||  600-609 ;  Dec.  Dig.  i  295.*] 

2.  HOKTCIDB  (S  309*)— MUBDEBh- iNSTBUOnONB 
— MANfiLAUOHTEB. 

The  charge  was  misleading  In  failing  to 
distinguish  between  a  trivial  blow  by  the  wife, 
not  reasonably  calculated  to  provoke  sudden 
heat  and  passion  in  accused,  and  an  assault  suf- 
ficiently violent  in  itself,  or  in  connection  with 
the  assault  of  another,  to  provoke  such  heat 
and  passion. 

[Ed.   Note.— For  other  cases,   set  Homicide. 
Dec  Dig.  S  309.*] 

3.  Homicide  (5  300*)— Instructions. 

A  charge  that  one  alleging  self-defense  must 
retreat  from  the  difficulty,  unless  by  retreating 
he  would  probably  endanger  his  safety,  but 
that  the  rule  does  not  apply  to  a  man  in  his 
own  house,  as  against  another  wrongfully  seek- 
ing entrance,  or  wrongfully  in  the  house,  such 
a  man  not  being  required  to  retreat,  but  being 
entitled  to  stand  his  ground  and  defend  his 
castle,  but  that  he  cannot  claim  such  immunity 
from  retreat  as  against  his  wife,  from  whom  he 
faaiai  no  legal  separation,  as  he  has  no  right  to 
deny  her  access  to  his  premises,  was  erroneous 
as  Ignoring  accused's  theoiy  that  he  was  as- 
saulted in  his  house  jointly  bv  his  wife  and  her 
father,  in  which  case,  even  if  he  should  retreat 
when  attacked  by  his  wife  alone,  such  duty  on 
bis  part  would  be  annulled. 

[Ed.   Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  §§  614-632;    Dec  Dig.  S  300.*] 

Appeal  from  General  Sessions  CircnltOourt 
of  Chester  County. 
James  Stephenson  was  convicted  of  mur- 


der, and  appeals.     Reversed  and  remanded 
for  new  trial. 

W.  H.  Newbold,  for  appellant  J.  K.  Hen- 
ry, Sol.,  for  the  State. 

JONES,  C.  J.  The  appellant  was  found 
guilty  of  the  murder  of  his  wife,  with  recom- 
mendation to  mercy,  and  was  sentenced  to 
life  imprisonment  in  the  penitentiary. 

The  testimony  for  the  state  tended  to 
show:  That  the  defendant  and  the  decease  J 
were  husband  and  wife,  and  with  their  four 
children  had  been  living  in  a  tenant  house 
on  the  farm  lands  of  Martin  McFadden,  Ches- 
ter .county.  That  on  Thursday  before  the 
homicide  defendant,  believing  his  wife  un- 
faithful to  him,  had  ordered  her  to  take  her 
things  and  leave  his  house,  and  that  she  had 
gone  to  his  father's  house.  On  the  8th  day 
of  March,  1909,  she  went  back  to  the  house 
to  get  her  things,  and  was  about  to  enter 
when  her  husband,  the  defendant,  told  her 
to  go  on  away.  The  deceased  called  to  her 
father,  Tillman  Gaston,  who  was  then  In  the 
public  road,  about  70  yards  away,  to  come 
there.  According  to  Tillman  Gaston's  state- 
ment, when  he  got  there  and  before  he  enter- 
ed the  house,  defendant  and  deceased  were 
talking  near  the  door,  "and  defendant  threw 
up  something  to  her,"  and  the  deceased  flew 
around  to  him  and  said,  ''Lord,  James  would 
you  tell  such  a  tale  on  me,"  and  slapped  or 
struck  him  on  the  arm,  and  defendant  grasp- 
ed her  around  the  neck;  that  they,  holding  to 
each  other  by  the  neck,  struggled  into  the 
house;  that  deceased  was  heard  to  say; 
"Don't  you  shoot  me  with  that  pistol" ;  that 
then  Tillman  Gaston  went  to  the  door  of  the 
house,  and  saw  defendant  still  holding  de- 
ceased around  the  neck,  and  also  holding  a 
pistol  to  her  side,  while  deceased  was  hold- 
ing defendant  around  the  neck  or  waist; 
that  he  called  to  defendant,  "Be  ashamed  of 
yourself;  put  that  pistol  up;"  that  thereup- 
on defendant  shot  him  twice;  that  he  left 
the  house;  that  he  heard  two  more  shots  In 
the  house ;  that  soon  the  defendant  came  out 
of  the  house,  and  pursued  him,  shooting  him 
twice  with  the  gun,  until  defendant  was  final- 
ly stopped  by  Mr.  McFadden,  who  came  upon 
the  scene. 

Everett  Sanders  testified  that,  when  Till- 
man Gaston  went  Into  the  house,  he  called  to 
deceased  to  come  out,  and  he  heard  two  shots 
In  quick  succession,  and  saw  Gaston  come 
out  of  the  house  holding  his  hand  on  his 
breast;  that  he  heard  another  shot  in  the 
house,  and  heard  deceased  say,  "Oh,  Lordy ! 
don't  shoot  me  no  more.  If  you  don't  shoot 
me  no  more,  I  might  get  over  this,"  and  then 
he  heard  another  shot;  that  then  defendant 
came  running  out  of  the  house  with  his  gun, 
pursuing  .Tillman  Gaston,  and  shot  him  twice 
with  the  gun. 

James  Lewis  testified  that  he  saw  Tillman 
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Gaston  go  Into  the  liou«e,  and  that  he  imme- 
diately heard  two  shots  fired,  and  then  Gas- 
ton came  out  of  the  house,  and  heard  deceas- 
ed say,  "Don't  shoot  me  any  more.  I  will 
do" — something  he  could  not  hear.  Then 
the  gun  fired  and  he  heard  her  no  more. 
Then  the  defendant  came  running  out  of  the 
house  pursued  after  Tillman  Gaston,  shoot- 
ing him  twice.  This  witness  heard  defend- 
ant tell  deceased  to  go  away  before  she  enter- 
ed the  porch  of  the  house. 

Deceased  was  found  dead  in  the  house  a 
few  minutes  later,  and  the  autopsy  showed  a 
bullet  wound  Just  below  the  breast,  and  a 
large  gunshot  wound  through  the  back  into 
the  yltals,  in  which  many  small  shot  ^ere 
found,  and  that  these  wounds  produced  death. 

Defendant's  version  is  about  as  follows: 
Joe  Stephenson,  the  half  brother  of  the  de- 
fendant, testified  that,  when  deceased  came 
to  the  house,  she  said  she  had  come  for  her 
things;  that  defendant  told  her  to  go  back, 
he  would  see  her  again;  that  she  commenced 
cursing,  and  said  she  wohld  go  in  anyway; 
that  defendant  said,  ''Go  on  away  from  here. 
I  have  done  told  you  to  stay  away  from 
here ;"  that  deceased  went  up  the  steps  and 
ran  into  defendant,  and  commenced  fighting 
him,  and  the  witness  parted  them;  that  she 
called  to  her  father,  who  was  out  in  the 
road ;  that  witness  and  defendant  went  into 
the  house;  that,  when  her  father  arrived  on 
the  porch,  defendant  told  him  not  to  come  in ; 
that  deceased  and  her  father  both  went  in 
about  the  same  time,  and  witness  fled  through 
the  back  door,  and,  as  he  was  getting  off  the 
porch,  he  heard  two  shots,  and  a  little  later 
more  shooting.  This  witness  stated  that, 
when  he  left,  defendant's  pistol  was  on  the 
table,  and  his  gun  was  in  the  rack,  and  that 
he  saw  no  other  weapon.  This  witness  also 
testified  that  on  Thursday  before  the  difli- 
culty  he  heard  deceased  threaten  to  get  de- 
fendant, "to  put  rollers  under  him."  Defend- 
ant testified:  That  he  became  satisfied  of 
his  wife's  Improper  relations  with  another 
man  on  Thursday  before,  and  had  ordered 
her  to  leave  his  house.  That  as  she  came  into 
the  yard  on  March  8th  he  ordered  her  to  go 
back,  and  that  she,  with  an  oath,  threatened 
to  cut  him  if  she  got  to  him.  That  she  came 
up  on  the  steps  and  struck  him.  That  he 
pushed  her  back  and  told  her  to  get  off.  That 
he  was  in  no  shape  to  talk  to  her  on  account 
of  her  treatment  to  him.  That  she  waved 
her  hand,  and  called  to  her  father  to  come 
there.  That  he  saw  her  father  coming.  That 
before  her  father  got  there  she  struck  him 
again,  and  his  brother  Joe  pushed  them 
apart  That  defendant  went  into  the  house, 
and,  as  Tillman  Gaston  was  coming  up,  he 
ordered  him  not  to  enter,  and  that  Gaston 
with  an  oath  rushed  on  in.  That  at  that 
time  his  wife  had  her  hand  on  the  door  fa- 
cing, and  was  "Just  raising  sand."  That  Gas- 
ton busted  on  in  by  her.  That  he  ordered 
Gaston  back,  and  picked  up  his  pistol,  and  at 
that  moment  he,  defendant,  was  struck  in 


the  face.  That  he  shot  twice  at  Gaston. 
That  he  was  struck  again,  and  heard  some 
one  say,  "Kill  him!"  That,  when  he  recover- 
ed  his  senses  from  the  lick  he  received  from 
Gaston,  he  saw  a  chair  up  in  the  air,  and  he 
fired  again.  That  he  then  grabbed  his  gun, 
not  knowing  but  that  Gaston  was  right  at 
him,  and  fired  with  tlie  gun,  but  he  was 
shooting  at  Gaston,  and  did  not  see  his  wife 
after  the  first  fire  he  made  after  he  was 
struck.  That  he  ran  out  of  the  house,  and 
didn't  remember  much  what  happened  after 
that. 

The  foregoing  statement  Is  not  meant  to 
be  exhaustive,  but  is  merely  intended  to  show 
the  main  facts  as  contended  for  by  the  pros- 
ecution and  defense  in  their  bearing  upon  the 
exceptions  to  the  charge.  In  charging  with 
respect  to  the  law  as  to  legal  provocation 
sufficient  to  reduce  a  homicide  from  murder 
to  manslaughter,  the  court  instructed  the 
Jury:  "Where  a  killing  is  done  with  a  dead- 
ly weapon,  the  law  does  not  recognize  any 
words  no  matter  how  rude  and  opprobrious 
as  provocation.  It  requires  something  in  the 
nature  of  personal  violence  done  to  the  peiv 
son,  no  matter  how  slight.  It  would  not  rec- 
ognise such  a  thing  as  a  blow  from  a  child  or 
a  man's  wife.  It  must  be  from  some  other 
person,  no  matter  how  slight,  would  be  rec- 
ognized as  provocation,  if  it  did  provoke,  and 
if  acting  under  the  influence  of  that  provoca- 
tion the  man  struck  and  killed;  otherwise 
not"  We  think  the  charge  was  erroneous 
and  harmful,  as  it  eliminated  from  the  law 
of  manslaughter  all  consideration  of  the 
wife's  alleged  assault  upon  her  husband  el« 
ther  by  itself  or  in  connection  with  the  alleg- 
ed Joint  assault  by  the  wife  and  h^r  father. 
The  instruction  was  misleading  in  failing  to 
distinguish  between  a  trivial  blow  by  the 
wife  not  reasonably  calculated  to  provoke 
sudden  heat  and  passion  in  the  husband  and 
an  assault  sufficiently  violent  in  itself  or  in 
connection  with  the  assault  of  another  to  pro- 
voke such  heat  and  passion. 

Exception  is  taken  to  the  following  charge: 
"The  person  seeking  to  escape  on  the  ground 
of  self-defense  must  retreat  from  the  diffi- 
culty, unless  by  retreating  he  would  prob- 
ably endanger  his  safety.  Now,  that  rule  Is 
applicable  generally  with  this  limitation.  It 
does  not  apply  to  a  man  in  his  own  house  as 
against  another  wrongfully  seeking  entrance 
Into  the  house,  or  being  wrongfully  in  the 
house.  As  against  such  a  man  as  that,  the 
law  does  not  require  the  tenant  or  occupier 
of  the  house  to  retreat  He  may  there  stand 
his  ground  and  defend  his  castle.  But  as  to 
one  who  is  in  his  house  or  coming  into  his 
house  by  his  invitation  or  as  against  his  wife, 
from  whom  he  has  no  legal  separation,  he 
cannot  claim  that  immunity  from  retreat  A 
man  until  legally  separated  from  his  wife 
has  no  right  to  deny  her  access  to  his  prem- 
ises, or  to  any  place  where  he  may  be.  He 
cannot  stand  in  his  premises,  deny  her  access 
there,  and  refuse  to  retreat  and  defend  bis 
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castle  as  against  her.  The  limitation  as  to 
retreat  would  apply  as  to  her.  The  law 
would  require  him  to  retreat  unless  by  re- 
treating he  would  prohably  endanger  his 
safety."  This  charge  was  erroneous  and 
harmful,  In  that  It  failed  to  meet  the  defend- 
ant's theory  of  the  ease,  viz.,  that  he  was  as- 
saulted In  his  house  jointly  by  his  wife  and 
her  father.  Assuming  that  a  husband  attack- 
ed in  his  house  by  his  wife,  who  was  there 
by  right,  should  retreat,  such  duty  would  be 
annulled  If  the  wife  Joined  with  a  trespasser 
in  making  the  assault 

The  judgment  of  the  circuit  court  Is  revers- 
ed, and  the  case  remanded  for  a  new  trial. 

WOODS,  J.,  concurring  In  the  result  I 
concur  In  the  opinion  of  the  CHIEF  JUSTICE 
that  there  is  error  In  the  charge  on  the  first 
point  discussed,  but  I  am  unable  to  agree  that 
there  was  any  error  on  the  second  point  The 
court  did  not  charge  that  the  defendant  was 
bound  to  retreat  in  his  own  house  from  Till- 
man Gaston,  but  on  the  contrary  as  to  Gas- 
ton, the  jury  were  instructed  at  the  request 
of  the  defendant:  "That  one  assaulted  in 
his  own  house  may  defend  himself  without 
attempting  to  retreat  and  may  overcome  the 
force  used  against  him  wltli  force." 


(85  S.  C.  26S) 

DE>AI#  V.  DEAL  et  al. 

(Supreme  Court  of  South  Carolina.    March  17, 

1910.) 

1.  Appeai.  and  Ebrob  (8  117*)— Appealable 

ObDEBS  —  EiXTENDINQ    TiMB    FOB    SERVING 

Case. 

An  order  extending  the  time  for  serving 
the  case  and  exceptions  on  appeal  is  not  ap- 
pealable, not  falling  within  any  of  the  subdivi- 
sions of  Code  Civ.  Proc.  1902,  §  11. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  811 ;  Dec.  Dig.  §  117.»] 

2.  Appeal  and  Ehbob  (§  87*)— Appealable 
Obdebs  —  Extending  Time  fob  Sebving 
Case. 

If  the  trial  judge  had  jurisdiction  to  ex- 
tend the  time  for  serving  the  case  and  excep- 
tions on  appeal,  it  was  a  matter  within  his 
discretion,  from  which  there  was  no  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  594 ;   Dec  Dig.  S  87.*] 

3.  Appeal  and  EJbbob  (t  784*)— Dismissal  of 
Appeal. 

If  the  trial  court  had  no  jurisdiction  to 
extend  the  time  for  serving  the  case  and  excep- 
tions on  appeal,  the  order  was  a  nullity,  and  the 
proper  remedy  of  the  adverse  party  was  to  move 
to  dismiss  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3126 ;    Dec.  Dig.  j  784.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  C.  Klngh,  Judige. 

Action  by  Mary  1m  Deal  against  Margaret 
E.  Deal  and  another.  Judgment  for  plain- 
tiff, and,  from  an  order  extending  the  time 
for  defendants  to  serve  their  case  and  ex- 
ceptions on  appeal,  plaintiff  appeals.  Api)eal 
dismissed. 


Hunter  A.  Gibbes,  for  appellant  James 
S.  Vemer,  for  respondenta 

HYDRICK,  J.  A  verdict  was  rendered  in 
favor  of  the  plaintiff  and  against  the  defend- 
ants on  May  5,  1909.  By  special  order  of 
the  court  the  plaintiff  was  allowed  to  enter 
up  Judgment  on  the  verdict  during  the  term, 
which  was  done  on  May  18,  1909.  On  the 
same  day,  defendants  served  notice  of  in- 
tention to  appeal  to  this  court  On  June  14, 
1909,  defendants  served  on  plaintiff's  attor- 
ney notice  of  a  motion  to  be  heard  on  June 
18,  1909,  by  his  honor,  Judge  Klugh,  the 
judge  who  heard  the  cause,  to  extend  the 
time  for  the  service  of  the  case  and  excep- 
tions. The  motion  was  resisted  on  the 
ground  that  the  time  for  the  service  of  the 
case  and  exceptions  had  already  expired,  and 
therefore  the  judge  had  no  jurisdiction  to 
grant  the  order. 

Section  348  of  the  Code  of  Civil  Procedure 
provides:  '*The  time  for  taking  any  step  or 
proceeding  In  the  preparation  and  perfection 
of  appeals  from  the  circuit  courts  to  the  Su- 
preme Court,  as  now  prescribed  by  law, 
may  be  extended  by  the  judge  who  heard  the 
cause,  or  by  any  one  of  the  Justices  of  the 
Supreme  Court,  upon  four  days*  notice  of 
such  motion  being  first  given  to  the  opposite 
party,  except  the  time  of  giving  notice  of 
appeal  to  the  opposite  party."  It  has  been 
held  that,  after  the  time  for  the  service  of 
the  case  and  exceptions  has  expired,  the 
Judge  has  no  jurisdiction  to  extend  the  time. 
Stribling  v.  Johns,  16  S.  C.  112;  Tribble  v. 
Poore,  28  S.  C.  565.  6  S.  B.  577.  Section  345 
of  the  Code  Is,  so  far  as  pertinent,  as  follows: 
"In  every  appeal  to  the  Supreme  Court  from 
an  order,  decree  or  Judgment  granted  or  ren- 
dered at  chambers  from  which  an  appeal 
may  be  taken  to  the  Supreme  Court,  the  ap- 
pellant or  his  attorney  shall,  within  ten  days 
after  written  notice  that  such  order  has 
been  granted,  or  decree  or  Judgment  render- 
ed, give  notice  to  the  opposite  party  or  his 
attorney  of  his  intention  to  appeal;  and  in 
all  other  appeals  to  the  Supreme  Court  the 
appellant  or  his  attorney  shall,  within  ten 
days  after  the  rising  of  the  circuit  court, 
give  like  notice  of  his  intention  to  appeal  to 
the  opposite  party  or  his  attorney,  and  with- 
in thirty  days  after  such  notice  the  appel- 
lant or  his  attorney  shall  prepare  a  case 
with  exceptions  and  serve  them  on  the  op- 
posite party  or  his  attorney,"  etc.  Under 
this  section  his  honor  held  that  the  time  for 
service  of  the  case  and  exceptions,  when 
the  notice  of  appeal  was  served  before  the 
rising  of  the  court,  began  to  run  on  the  first 
day  after  the  adjournment  of  the  court;  that 
the  motion  was  therefore  within  the  time, 
and  granted  an  order  extending  the  time  til) 
October  28,  1909.  From  this  order  the  plain- 
tiff appealed.  Pending  this  appeal  the  time 
for  service  of  the  case  and  exceptions  in  the 
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original  appeal  was  subsequently  further  ex- 
tended by  an  order  of  one  of  the  justices 
of  this  court  till  January  1,  1910,  and  by  or- 
der of  this  court  It  was  again  further  ex- 
tended, without  prejudice,  however,  to  the 
present  appeal. 

As  there  is  no  doubt  of  the  power  of  this 
court  under  section  349  of  the  Code  to  ex- 
ercise its  discretion  to  permit  an  appeal  to 
be  perfected  by  service  of  case  and  excep- 
tions, even  after  the  expiration  of  the  time 
allowed  by  statute  for  the  service  thereof, 
and  as  this  court  has  exercised  its  discre- 
tion to  that  end,  the  questions  whether  Judge 
Klugh*8  construction  of  section  345  Is  or  is 
not  erroneous,  and  whether  he  had  Jurisdic- 
tion to  pass  the  order  appealed  from,  become 
purely  speculative.  But  Judge  Klugh's  or- 
der Is  not  appealable.  It  does  not  fall  within 
any  of  the  subdivisions  of  section  11  of  the 
Code,  which  specify  what  Judgments,  de- 
crees, and  orders  this  court  has  Jurisdiction 
to  review  on  appeal.  See  Gibbes  v.  Elliott, 
8  S.  C.  page  61.  Moreover,  if  the  Judge  had 
Jurisdiction  to  pass  the  order,  it  was  a  mat- 
ter solely  within  his  discretion,  from  which 
it  was  held  in  Stribling  v.  Johns,  supra, 
there  is  no  appeal.  If  he  had  no  Jurisdiction, 
his  order  was  a  nullity,  and  the  proper  rem- 
edy of  the  respondent  in  the  original  ap- 
peal (appellant  herein)  was  to  move  this 
court  to  dismiss  the  appeal.  On  such  motion, 
the  power  of  the  Judge  to  pass  the  order 
could  have  been  reviewed  by  this  court. 

If  it  be  said  that  the  court  did  entertain 
an  appeal  from  such  an  order  in  Stribling  v. 
Johns,  supra,  and  in  Scurry  v.  Coleman,  14 
S.  C.  166,  the  answer  is  that  the  point  that 
the  orders  were  not  appealable  does  not  seem 
to  have  been  made  in  either  of  those  cases,  as 
it  has  been  in  this  case.  Besides,  in  Scurry 
V.  Coleman,  a  motion  to  dismiss  the  original 
appeal  seems  to  have  been  made  and  heard 
at  the  same  time  the  appeal  from  the  order 
of  the  Judge  granting  the  extension  of  the 
time  was  heard,  and  the  original  appeal  was 
dismissed. 

Appeal  dismissed. 


(85  s.  c.  90) 

GHANER  V.  I^APHART  LUMBER  CO. 

(Supreme  Court  of  South  Caroliua.     March  3, 

1910.) 

1.  Master  and  Servant  (§  293*)— Instruc- 
tions—Precautions  Against  Injury. 
In  a  servant's  action  for  injuries,  in  which 
a  requested  charge  was  piven  that  no  additional 
precaution  after  an  accident  to  prevent  a  recur- 
rence thereof  is  an  admission  by  the  master  that 
its  machinery  was  not  in  reasonably  safe  condi- 
tion before,  it  was  not  error  to  r^^ruse  tbo  fur- 
ther portion  of  the  request,  "but  the  sufficiency 
of  the  antecedent  precautions  is  to  be  deter- 
mined, without  regard  to  such  subsequent  ac- 
tion," since  the  portion  refused  added  nothing 
to  the  portion  given. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  293.*] 


2.  Master  and   Servant  (§  265*)  — Ihfawt 
Servants— Capacity— Instructions. 

In  an  action  for  injuries  to  a  servant  under 
14  years  of  age,  it  is  not  error  to  charge  that 
the  burden  is  on  the  Inaster  to  show  that  the 
servant  had  sufficient  capacity  to  appreciate  the 
danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  896 ;   Dec.  Dig.  §  265.*] 

3.  Master  and    Servant  (§   265*)— Infant 
Servants— Warning  op  Danger. 

In  an  action  for  injuries  to  a  servant  under 
14  years  of  age,  it  is  not  error  to  charge  that 
the  burden  is  on  the  master  to  show  that  the 
servant  was  sufficiently  warned,  where  defend- 
ant alleged  in  his  answer  that  plaintiff  had  been 
warned  and  apprised  of  his  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  205. ♦] 

4.  Master  and  Servant  (|  153*)— Warning 
.or  Danger. 

A  master  is  required  to  warn  even  an  adult 
servant  of  dangers  attendant  on  the  operation 
of  machinery  when  he  knows  he  is  inexperi- 
enced. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  314-317;    Dec  Dig.  f 

5.  Appeal  and   Error  (§  1058*)— Harmless 
Error- EiZCLusiON  of  Evidence. 

An  exception  that  the  court  erred  in  taking 
from  the  jur^  a  witness*  statement  that  an  in- 
fant servant  had  been  cautioned  about  his  care- 
lessness in  the  mill  cannot  be  sustained,  where 
other  testimony  to  the  same  effect  was  intro- 
duced without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4200-4206;  Dec  Dig.  S 
1058.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  Chas.  Q.  Dantzler, 
Judge. 

Action  by  Haskell  Ghaner,  by  his  guardian 
ad  litem,  against  the  Leaphart  Lumber  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Shand  &  Shand,  for  appellant  G.  D.  Bel- 
linger and  Eflrd  &  Dreher,  for  respondent 

GARY,  A.  J.  This  is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the 
defendant  The  allegations  of  the  complaint, 
material  to  the  questions  presented  by  the 
exceptions,  are  as  follows :  ''That  the  plain- 
tiff la  an  infant,  of  the  age  of  13  years.  That 
prior  to,  and  up  to,  the  3d  day  of  June,  1908, 
he  was  employed  by  the  defendant  in  and 
around  its  sawmill,  to  remove  from  the  edg- 
ing saw  and  the  butting  saw  G)eing  parts  of 
machinery  of  said  mill)  the  strips  and  other 
material,  as  they  came  from  said  saws.  In 
the  regular  operation  of  the  same.  That  the 
work  which  the  plaintiff  was  employed  to  do 
required  him  to  pdss,  from  time  to  time,  near 
to  and  along  by  a  certain  shaft,  which  pro- 
pelled the  live  rollers  by  which  the  lumber 
was  conveyed  from  the  main  saw.  The  said 
shaft  had  therein  placed  set  screws,  which 
projected  beyond  the  surface  of  the  shaft, 
and  which  were  not  boxed  in  or  otherwise 
protected,   and  therein   the  said  machinery 
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was  defective  and  dangerons,  and  the  place 
where  the  plaintiff  was  employed  to  work, 
near  the  said  set  screws*  was,  by  reason  of 
the  projecting  set  screws,  a  place  of  danger 
when  the  said  machinery  was  running  and 
the  shaft  was  revolTlng;  and  the  duties  im- 
posed by  said  employment  required  the  plaln- 
tifT  to  be  at  the  said  place  when  the  said 
shaft  was  revolving.  That  although  the 
plaintiff  was  an  infant  of  tender  years,  and 
an  inexi)erienced  liand,  and  unacquainted 
with  the  dangerous  character  of  the  place 
where  he  was  employed  to  work,  all  of  which 
was  known  to  the  defendant,  the  defendant 
negligently,  failed  to  warn  and  point  out  to 
him  the  dangers  of  the  place,  and  negligent- 
ly failed  to  furnish  him  a  safe  place  to 
work."  The  defendant  denied  generally  the 
allegations  of  the  complaint,  and  set  up  as  a 
defense  **that  the  plaintiff  was  fully  warned 
and  apprised  of  the  danger  of  the  machinery 
where  he  was  at  work,  and  assumed  all  risks 
incident  to  such  employment;  said  machin- 
ery being  proper  for  the  purpose  of  the  mill." 
The  defendant  also  interposed  the  defense 
of  contributory  negligence. 

The  jury  rendered  a  verdict,  in  favor  of  the 
plaintiff  for  $1,000,  and  the  defendant  ap- 
pealed upon  exceptions,  the  first  of  which  is 
as  follows :  **That  his  honor,  in  charging  as 
requested,  *tbat  no  additional  precaution  tak- 
en by  a  sawmill  company,  after  an  accident 
to  prevent  a  recurrence  thereof,  is  an  admis- 
sion by  said  company  that  its  machinery  was 
not  in  reasonably  safe  and  proper  condition 
before,'  erred  in  refusing  to  charge,  as  fur- 
ther requested,  *but  the  sufiSdency  of  the 
antecedent  precautions  is  to  be  determined 
without  regard  to.  such  subsequent  action'; 
the  portion  so  refused  being  a  correct  prop- 
osition of  law  and  material  to  the  case." 

The  portion  of  the  request,  which  his  hon- 
or the  presiding  judge  refused  to  charge,  did 
not  add,  in  any  respect,  to  the  proposition 
which  he  did  charge,  as  it  merely  -stated,  in 
another  form,  the  principle  that  evidence  of 
repairs  and  precautions,  subsequent  to  an  ac- 
cident, is  inadmissible  to  show  negligence  at 
the  time  of  the  injury.  This  exception  is 
overruled. 

The  second  exception  is  as  follows :  "That 
his  honor,  in  response  to  defendant's  fourth 
request  to  charge,  to  wit,  'That  if  the  Jury 
believe  that  there  was  some  negligence,  on 
the  part  of  the  defendant  company,  in  the 
absence  of  which  the  accident  would  not  have 
occurred,  but  nevertheless  that  plaintiff's 
concurrent  negligence  contributed  to  such 
accident,  as  a  proximate  cause  thereof,  the 
verdict  must  be  for  the  defendant,  provided 
the  jury  further  think  that  the  greater 
weight  of  the  testimony  shows  that  the  plain- 
tiff had  sufficient  capacity  to  understand  and 
appreciate  the  danger  of  his  conduct,'  erred 
In  charging,  'That  is  correct ;  but  where  one 
between  the  age  of  7  and  14  years  has  been 


employed,  then  the  burden  Is  on  the  master 
to  show  that  such  an  one  had  sufficient  ca- 
pacity to  appreciate  the  danger,  and  was  suf- 
ficiently informed  of  the  danger,  and  that  he 
had  been  sufficiently  warned' ;  the  error  be- 
ing that  his  honor  imposed  upon  the  defend- 
ant the  burden  of  satisfying  the  jury  that  the 
plaintiff,  being  under  14,  had  not  only  suffi- 
cient capacity  to  appreciate  the  danger,  but, 
also,  that  he  was  sufficiently  informed; 
moreover,  that  having  sufficient  capacity,  and 
being  sufficiently  informed,  he  must  also  have 
been  sufficiently  warned." 

In  the  first  place,  the  defendant  took  upon 
itself  the  burden  of  proof,  when  it  alleged  in 
its  answer  ''that  the  plaintiff  was  fully  warn- 
ed and  apprised  of  the  dangers  of  the  ma- 
chinery where  he  was  at  work."  In  the 
second  place,  the  well-settled  rule  in  this 
state  is  that  there  is  a  presumption  of  in- 
capacity on  the  part  of  an  infant  over  7  and 
under  14  years  of  age.  Tucker  v.  Buffalo 
Cotton  Mills,  76  S.  C  539,  57  S.  E.  626,  121 
Am.  St  Rep.  957 ;  Ooodwin  v.  Columbia  Mills 
Co.,  80  S.  C.  349,  61  S.  E.  390;  Alexander  v. 
Carolina  Mills,  83  S.  C.  17,  64  S.  E.  914; 
Owens  V.  Laurens  Cotton  Mills,  83  S.  C.  19, 
64  S.  E.  915.  A  master  is  required  to  warn, 
even  an  adult  servant,  of  dangers  attendant 
upon  the  operation  of  machinery,  when  he 
knows  that  he  is  inexperienced.  For  a 
stronger  reason,  it  is  incumbent  upon  the 
master  to  warn,  an  infant  servant  laboring 
under  a  presumed  incapacity,  whidi  presup- 
poses that  he  is  inexperienced.  This  exc^^ 
tion  cannot  be  sustained. 

The  third  exception  is  as  follows:  *'That 
while  W.  O.  Greene,  who  had  charge  of  the 
lumber  mill,  in  which  plaintiff  was  injured, 
was  on  the  stand  as  a  witness  for  defendant, 
his  honor  erred  tn  taking  away  from  the  jury 
this  witness'  statement  that  he  had  'cau- 
tioned the  plaintiff  about  his  carelessness  in 
the  mill,'  because  all  cautions  given  to  plain- 
tiff were  material  evidence  in  the  case." 

This  exception  cannot  be  sustained,  as  oth- 
er testimony  to  the  same  effect  was  Introduc-. 
ed  without  objection. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(S6  8.  0.  216) 
BRICB  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.    March  14, 

1910.) 

1.  Cashiers  (§  3182— Injuries  to  Passenqbr 
—Falling  from  Tbain— Duty  of  Servants. 
When  a  passenger  falls  from  a  train  run* 
ning  45  miles  an  hour,  every  officer  of  the  train, 
as  soon  as  he  knows  of  the  fall,  must  be  con- 
scious of  the  impelling  duty  to  stop  the  train, 
or  to  take  some  other  prompt  measure  to  rescue 
the  passenger,  and  the  failure  so  to  do,  unless 
in  extraordinary  cases,  is  strong  evidence  of  a 
reckless  disregard  of  duty. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Dec.  Dig.  §  318.*] 
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2.  Cabbiebs  (I  283*)— INJTJBIES  TO  Passengeb 
—Falling  feom  Tbain— Duty  of  Officeks. 

When  a  passenger  falls  from  a  train,  that 
the  conductor  is  in  control  of  the  train  will  not 
excuse  any  officer  of  the  train,  knowing  of  the 
fall,  from  usins  the  highest  degree  of  care  for 
the  safety  of  the  passenger,  either  in  stopping 
the  train,  or  taking  other  prompt  measures,  and 
their  failure  to  exercise  that  care  is  a  failure 
of  the  railroad  itself. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  283.*] 

3.  Cabbiebs  (S  320*)— Injubies  to  Passen- 
GEBS— Falling  fbom  Train— Cabe  Requib- 
BD— Question  fob  Juby. 

In  an  action  for  injuries  to  a  passenger  fall- 
ing from  the  platform  of  a  moving  car,  while 
sick,  the  question  of  whether  the  train  officers, 
knowing  of  his  condition,  should  have  safe- 
guarded the  passenger,  held,  under  the  evidence, 
ror  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  t  820.*] 

4.  Cabbiebs  (S  334*)  — Right  of  Pabsengkb 
to  Go  on  Platfobm. 

A  rule  that  passengers  must  keep  off  the 
platform  of  moving  cars  is  not  inflexible|  as  a 

Sassenger   may   be   compelled   by   necessity   to 
e  there. 

[Ed.  Note.— For  other  cases,  see  Carrieis, 
Cent.  Dig.  i  1355 ;   Dec  Dig.  i  334.*1 

5.  Cabbiebs  (8  347*)— Injubies  to  Passengeb 
—Falling  fbom  Tbain  —  Contbibutoby 
Negligence. 

In  an  action  for  Injuries  to  a  passenger  fall- 
ing from  the  platform  of  a  moving  car,  whether 
the  passenger  was  negligent  in  going  on  the 
platform,  held,  under  the  evidence,  for  the  jury. 
[Ed  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1376,  1402 ;    Dec.  Dig.  9  347.*] 

6.  Cabbiebs  (§  821*)— Injubibs  to  Passengeb 

— iNSTBUCnONS— FBIMA  FACIE  CaSE. 

An  instruction  that  an  injury  to  a  passen- 
ger on  a  train  is  itself  prima  facie  evidence  of 
negligence  or  liability  on  the  part  of  the  carrier 
is  erroneous,  because  it  does  not  limit  the  inju- 
ries to  those  arising  from  some  instrumentality 
or  n>?ency  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  321.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County ;   J.  C.  Klugh,  Judge. 

Action  by  Walter  Brlce  against  the  South- 
em  Railway  Company.  From  a  judgment 
'for  plaintiff,  defendant  appeals.  Reversed, 
and  cause  remanded  for  new  trial. 

McDonald  &  McDonald,  for  appellant 
John  J.   McMakan,  for  respondent. 

WOODS,  J.  This  appeal  is  from  a  Judg- 
ment for  $500  recovered  on  a  complaint  al- 
leging that  the  plaintiff,  while  a  passenger, 
fell  from  defendant's  train  and  received  per- 
sonal injuries  because  of  the  negligent  and 
reckless  failure  of  the  conductor  to  proper- 
ly care  for  him  as  a  passenger,  and  because 
of  the  negligent,  reckless,  wanton,  willful, 
and  malicious  failure  of  the  conductor  to 
stop  the  train,  and  of  the  conductor  and 
other  agents  of  the  defendant  to  search  for 
and  rescue  the  plaintiff  after  he  had  fallen. 
A  short  summary  of  the  evidence  of  the 
plaintiff  will  be  sufficient  to  make  clear  the 


points  raised  by  the  appeal.  The  plaintiff,  a 
negro  laborer,  boarded  the  train  at  Ridge- 
way  and  paid  his  fare  to  Columbia.  Be- 
coming nauseated,  and  feeling  that  be  was 
about  to  vomit,  be  tried  to  go  Into  the  water- 
closet;  but,  finding  that  locked,  he  went  on 
the  steps  of  the  platform  between  the  cars 
and  undertook  to  relieve  himself  by  vomiting 
while  standing  on  the  steps,  holding  to  the 
guardrails  with  both  hands.  At  this  junc- 
ture, the  train  officer,  to  whom  the  plaintiff 
had  paid  his  fare,  and  whom  he  supposed  to 
be  the  conductor,  came  up  on  his  way  from 
one  car  to  the  other.  The  plaintiff  gives  this 
account  of  the  conversation  and  his  fall: 
**Then  he  come  and  asked  me  had  I  paid  my 
fare.  I  told  him,  'Yes,  sir.'  He  asked  me 
what  did  I  pay.  I  told  him:  'I  paid  you  77 
cents.  I  suppose  that  is  what  you  call  it. 
I  give  you  a  dollar,  and  here  Is  23  cents* — 
and  turned  loose  my  hand  to  show  the 
change,  and  when  I  turned  loose  the, hand 
and  showed  him  my  hand,  by  him  being  on 
the  platform  and  me  on  the  step,  I  showed 
him  with  my  hand  in  that  direction.  (Indi- 
cating.) The  train  went  around  the  curve 
right  qulck^  and  I  sorter  leant  out  this  way, 
but  when  the  train  struck  that  straight 
stretch  it  seems  I  had  fallen.  In  falling  I 
caught  with  my  right  hand  and  held  with 
that  hand  as  near  as  I  can  guess  at  It  75 
yards."  The  evidence  from  the  trainmen 
was  to  the  effect  that  the  water-closet  was 
not  locked.  The  officer  was  not  In  fact  the 
conductor,  but  one  of  the  train  auditors  who 
had  recently  been  put  on  the  defendant's 
trains  to  take  up  fares — a  duty  which  had 
before  devolved  on  the  conductor.  Although, 
according  to  the  plaintiff's  evidence,  the  of- 
ficer must  have  known  that  a  passenger  had 
fallen  from  the  train  while  it  was  going  at 
the  rate  of  45  or  50  miles  an  hour,  yet  the 
train  was  not  stopped,  and  nothing  was  done 
by  the  train  officers  for  the  relief  of  the  pas- 
senger until  the  train  reached  Colunlbla.  At 
the  Columbia  office  of  the  defendant,  the 
conductor  left  this  notice:  "Train  auditor 
says  negro  man  jumped  off  of  thirty-three 
one  mile  north  of  Klllians.  Have  some  one 
to  look  out  for  this  man."  A  motion  was 
made  for  a  nonsuit  on  the  grounds:  First, 
that  there  was  no  evidence  of  willfulness  or 
recklessness  on  the  part  of  the  defendant; 
second,  that  there  was  no  evidence  of  negli- 
gence of  the  defendant  constituting  a  prox- 
imate cause  of  the  injury;  third,  that  the 
evidence  admitted  of  no  other  inference  than 
that  the  plaintiff  was  guilty  of  contributory 
negligence. 

When  a  passenger  falls  from  a  train  run- 
ning at  a  speed  of  45  or  50  miles  an  hour, 
every  officer  of  the  train,  as  soon  as  he  knows 
of  the  fall,  must  be  conscious  of  the  impel- 
ling duty  to  stop  the  train,  or  to  take  some 
other  prompt  and  efficient  measure  to  res- 
cue  the  passenger.     Unless  there  is  a  ne- 
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cessity  to  go  on  far  out  of  the  ordinary,  the 
failure  to  stop  or  to  take  some  other  meas- 
ure likely  to  afford  prompt  relief  Is  strong 
evidence  of  a  reckless  disregard  of  duty. 
This  was,  in  effect,  the  testimony  of  every 
railroad  employ^  who  was  examined;  but  It 
required  no  testimony  to  make  the  duty  evi- 
dent The  defendant's  counsel,  relying  on 
the  fact  that  the  conductor  was  in  control 
of  the  movement  of  the  train,  asked  the  court 
to  hold  that  it  was  not  the  duty  of  the  au- 
ditor to  signal  the  train  to  stop.  The  cir- 
cuit judge  clearly  and  convincingly  disposed 
of  this  position  by  the  following  language 
used  in  his  charge:  "So  it  Is  not  only  the 
duty  of  the  conductor  to  look  after  the  safe- 
ty, comfort,  and  convenience  of  passengers, 
but  It  is  the  duty  of  the  engineer  so  far  as 
it  comes  within  the  scope  of  his  other  du- 
ties; it  is  the  duty  of  the  Qreman,  flagman, 
ticket  taker,  or  auditor,  or  any  other  person 
employed  on  the  train  of  the  railroad  com- 
pany in  and  about  its  business  of  carrying 
passengers;  and  the  failure  of  any  one  of 
those  persons  within  the  scope  of  his  occu- 
pation and  duty  there  to  exercise  the  high- 
est degree  of  care  for  the  safety  of  the  pas- 
senger Is  the  failure  of  the  railroad  Itself. 
It  not  only  depends  on  the  conductor,  but  de- 
pends on  every  person  employed  in  the  opera- 
tion of  the  train."  It  is  clearly  the  duty  of 
every  employ^  to  sigrnal  and  otherwise  to 
try  to  stop  the  train,  or  to  use  other  reason- 
able efforts  for  the  prompt  rescue  of  a  pas- 
senger who  has  fallen  from  the  train. 

As  to  the  question  of  negligence  as  the 
proximate  cause  of  the  fall,  we  do  not  think 
that  the  auditor  had  any  reason  to  appre- 
hend that  the  plaintiff  would  release  his  hold 
of  the  guardrail  In  order  to  show  his  change 
merely  because  he  was  asked  If  he  had  paid 
his  fare ;  but  It  was  nevertheless  a  question 
for  the  Jury  whether  due  care  required  the 
auditor  to  take  steps  to  safeguard  a  sick  pas- 
senger In  the  perilous  position  in  which  he 
found  the  plaintiff.  This  Is  sufficient  to  dis- 
pose of  this  ground  of  the  motion  without 
passing  on  any  other  acts  relied  on  as  con- 
stituting actionable  negligence  of  the  defend- 
ant 

The  circuit  court  could  not  hold  that  the 
evidence  excluded  any  other  Inference  than 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  The  rule  is  well  settled  that  pas- 
sengers should  keep  off  the  platform  of  mov- 
ing cars.  Jarrell  v,  C.  &  W.  C.  Ry.,  58  S. 
C  495,  36  S.  E.  910;  McLean  v.  Railway 
Co.,  81  S.  C.  100.  61  S.  E.  900,  1071,  18  U  R. 
A.  (N.  S.)  763,  128  Am.  St  Rep.  892.  But  the 
rale  is  not  inflexible.  A  passenger  may  be 
impelled  by  the  necessity  of  avoiding  a  great- 
er danger,  or  by  his  respect  for  decency,  to 
go  on  the  platform.  In  this  case  there  was 
evidence  tending  to  show  that  the  plaintiff 
In  his  emergency  made  due  effort  to  get  into 


the  water-closet  without  success,  and  resort- 
ed to  the  platform  because  decency  made  It 
necessary.  Whether  the  necessity  existed, 
and  whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  releasing  for  an  in- 
stant the  grasp  of  one  hand  on  the  guardrail 
In  order  to  convince  the  officer  that  he  had 
paid  his  fare,  were  questions  for  the  Jury. 
The  carrier,  it  is  true,  would  not  be  liable 
to  a  passenger  for  injuries  resulting  from 
perils  which  such  a  sudden  emergency  im- 
pelled the  passenger  to  take,  when  the  car- 
rier had  not  by  its  own  negligence  brought 
on  the  emergency  or  the  peril.  But  In  this 
case  there  was  evidence  from  which  the  Jury 
could  infer  that  the  peril  of  going  on  the 
steps  was  assumed  without  negligence  of  the 
passenger,  on  account  of  the  neglect  of  the 
carrier  to  have  the  water-closet  unlocked. 

The  last  exception  alleges  error  in  giving 
the  following  Instruction  at  the  request  of 
the  plaintiff's  counsel:  "An  injury  to  a  pas- 
senger on  a  train  is  itself  prima  facie  evi- 
dence of  negligence  or  liability  on  the  part 
of  the  railroad  company.  The  burden  then 
is  on  the  railroad  company  to  show  that  it 
Is  not  liable."  The  error  in  this  instruction 
was  in  -the  omission  to  limit  the  presumption 
of  negligence  to  Injuries  to  a  passenger  arising 
from  some  Instrumentality  or  agency  of  the 
carrier.  In  Anderson  v.  S.  C.  &  G.  Railroad 
Co.,  77  S.  C.  434,  58  S.  E.  149,  122  Am.  St 
Rep.  591,  the  court  says:  "According  to  the 
rule  in  this  state,  there  Is  no  presumption  of 
negligence  on  the  part  of  the  carrier  from 
the  bare  fact  that  a  passenger  has  been  in- 
jured while  on  the  carrier's  train,  but  that 
such  presumption  does  arise  on  proof  of  such 
Injury  as  the  result  of  some  agency  or  In- 
strumentality of  the  carrier,  some  act  of 
omission  or  commission  of  the  servants  of 
the  carrier,  or  some  defect  in  the  instrumen- 
talities of  transportation."  Steele  v.  Rail- 
road Co.,  55  S.  C.  389,  33  S.  E.  509,  74  Am. 
St  Rep.  756;  Jarrell  v.  Railway,  58  S.  C. 
494,  36  S.  E.  910;  Doolittle  v.  Railway  Co., 
62  8.  C.  130,  40  S.  B.  133;  Stembrldge  v. 
Railway  Co.,  65  S.  C.  447,  43  S.  B.  968;  Hunt- 
er V.  Railway  Co.,  72  S.  C.  340,  51  S.  E.  860, 
100  Am.  St  Rep.  605 ;  Brown  v.  A.  C.  U  Ry. 
Co.,  83  S.  C.  53,  64  S.  B.  1012.  The  error  was 
Important  because  the  evidence  made  an  is- 
sue for  the  Jury  as  to  whether  the  proximate 
cause  of  the  fall  from  the  train  was  the 
omission  of  the  defendant's  servants  to  have 
the  water-closet  accessible  to  plaintiff  In  his 
emergency,  or  to  take  steps  to  safeguard  a 
sick  passenger,  or  was  the  act  of  the  plain- 
tiff himself  In  unnecessarily  going  on  the 
platform,  or  In  releasing  his  bold  on  the 
guardrail. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  cause  be  remanded  to  that  court  for 
a  new  trial. 
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(85  S.  C.  207) 

McGHEE  T.  MONTGOMERY  et  al. 

(Supreme  Court  of  South  Carolina.    March  14, 

1910.) 

On   petition   for   rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  65  S.  E.  721. 

PER  CURIAM.  After  careful  considera- 
tion of  the  within  petition,  the  court  is  of 
the  opinion  that  no  material  question  of  law 
or  fact  has  been  overlooked  or  disregarded. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  the  stay  of  remittitur  here- 
tofoce  granted  be  revoked. 


(85  S.  C.  199) 

LEE  V.  UNKEFER  et  al. 

(Supreme  (Doort  of  South  Carolina.    March  14, 

1910.) 

On  rehearing.    Petition  dismissed. 
For  former  opinion,  see  65  S.  E.  989. 

PER  CURIAM.  After  careful  considera- 
tion of  the  petition  herein,  this  court  falls 
to  discover  that  any  material  question  of 
law  or  of  fact  has  either  been  overlooked  or 
disregarded. 

It  is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore 
granted  staying  the  remittitur  be  revoked. 


(85  8.  C.  227) 

CITY  OF  SPARTANBURG  v.  PARRIS. 

(Supreme  Court  of  South  Carolina.    March  14, 

1910.) 

1.  Municipal  Cobpobations  (§  02*)— Distbi- 

BUTION  OF  PO webs— Con BTBUGTION  OF  CON- 
STITUTION. 

The  constitutional  provision  that.  In  the 
government  of  the  state,  the  legislative,  execu- 
tive, and  judicial  powers  shall  be  separate  and 
distinct  from  each  other,  and  that  no  person  ex- 
ercising functions  of  one  department  shall  dis- 
charge the  duties  of  any  other,  refers  to  the 
government  of  the  state  and  to  state  ofScers, 
and  not  to  the  government  of  municipal  corpo- 
rations and  their  officers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  62.*] 

2.  Intoxicating  Liquors  (§  11*)— Conflict- 
ing Regulations  —  Violation  of  ()bdi- 
NANGB— Offense  Against  State. 

The  fact  that  selling  whisky  is  an  offense 
against  the  state  does  not  prevent  a  conviction 
thereof  under  a  city  ordinance. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  13 ;   Dec.  Dig.  §  II.*] 

3.  Cbiminal  Law  (§  629*)— Trial— Right  of 
Accused  to  Names  of  Witnesses. 

One  on  trial  for  selling  Intoxicating  liq- 
uor, in  violation  of  an  ordinance,  is  not  entitled 
to  the  names  of  the  witnesses  against  him,  and 
hence  cannot  complain  where  a  list  is  furnished 
him  and  one  witness,  whose  name  was  not  on 
the  list,  was  allowed  to  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent,  Dig.  §§  1420-1436;  Dec.  Dig.  § 
629.*] 


4.  Cbiminal   Law    (§   661*)— Agbsement    to 
Exclude  Evidence. 

An  agreement  of  a  city  council  or  mayoi  to 
exclude  competent  and  material  evidence,  in  a 
criminal  prosecution,  would  be  contrary  to  pub- 
lic policy  and  void,  and,  if  such  an  agreement 
were  made  and  not  observed,  accused's  only 
right  would  Im?  to  a  reasonable  opportunity  to 
meet  the  unexpected  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  661.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  (bounty;  R.  W.  Memminger, 
Judge. 

J.  R.  Parrla  was  convicted  of  selling 
whisky,  in  violation  of  an  ordinance  of  the 
City  of  Spartanburg,  and  he  appeals.  Af- 
firmed. 

G.  P.  Sims,  for  appellant.  J.  C.  Otts, 
Sol.,  for  respondent 

WOODS,  J.  The  appellant  was  convicted 
before  the  mayor  of  Spartanburg  of  selling 
whisky  in  violation  of  the  city  ordinances 
and  duly  sentenced.  On  appeal  to  the  circuit 
court  the  judgment  was  affirmed. 

By  his  first  exception  the  appellant  sub- 
mits that  the  mayor,  having  participated  as 
a  legislator  in  the  making  of  the  ordinances, 
was  prohibited  by  the  Constitution  from  act- 
ing In  a  Judicial  capacity  in  the  trial  of  per- 
sons accused  of  violating  them.  The  Con- 
stitution provides:  "In  the  government  of 
this  state  the  legislative,  executive,  and  Ju- 
dicial, powers  of  the  government  shall  be  for- 
ever separate  and  distinct  from  each  other, 
and  no  person  or  persons  exercising  the  func- 
tions of  one  of  said  departments  shall  assume 
or  discharge  the  duties  of  any  other."  This 
requirement  clearly  refers  to  the  government 
of  the  state  and  to  state  officers,  and  not  to 
the  government  of  municipal  corporations 
and  the  officers  of  such  corporations.  The 
courts  have  so  held  whenever  the  question 
has  'been  made.  Santo  v.  State,  2  Iowa,  165, 
63  Am.  Dec.  487;  Baltimore,  etc.,  Ry.  Co. 
v.  Whiting,  161  Ind.  228,  68  N.  E.  267. 

There  Is,  of  course,  nothing  In  the  ob- 
jection that  the  defendant  could  not  be  con- 
victed under  the  ordinance  because  the  sell- 
ing of  whisky  Is  an  offense  against  the  state. 
State  V.  Sanders,  68  S.  C.  192,  47  S.  E.  55; 
Anderson  v.  Seligman  (recently  filed)  67  S. 
E.  13. 

The  objection  that  a  witness  was  allowed 
to  testify  whose  name  had  not  been  furnished 
to  the  defendant  Is  not  well  taken.  The  rec- 
ord shows  that  the  defendant  waived  any 
right  to  a  written  warrant  or  charge,  but 
the  city  authorities  furnished  defendant's  at- 
torney with  the  names  of  witnesses.  One 
witness  whose  name  was  not  on  this  list  was 
sworn,  and  testified  that  he  had  bought 
whisky  from  the  defendant  A  defendant, 
even  on  an  Indictment  for  felony.  Is  not  en- 
titled to  the  names  of  the  witnesses.  State 
V.  Roblson.  61  S.  C.  106,  39  S.  E.  247.    It  is 


•For  other  caves  lee  Bamv  topic  and  secUon  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indsxe» 


S.C.) 


ROBERTSON  t.  FRATERNAL  UNION  OP  AMERICA. 


247 


true,  as  stated  by  defendant's  connsel,  that 
a  defendant  cannot  be  conylcted  under  an 
Indictment  charging  him  with  the  Illegal  sale 
of  liquor  to  one  person  on  proof  showing  sale 
to  a  different  person.  State  ▼.  Ooucht  64  S. 
C.  286,  32  S.  E.  406.  But  that  was  not  this 
case.  There  was  no  Indictment,  and  none 
was  necessary.  The  trial  was  on  one  general 
charge  of  selling  whisky,  and  there  was  only 
one  conviction  and  one  sentence.  The  record 
does  not  show  that  the  city  council  agreed 
not  to  examine  any  witness  except  those  on 
the  list  furnished  to  defendant's  counsel; 
nor  that  the  defendant  was  taken  by  surprise 
and  refused  opportunity  to  meet  the  alleged 
unexpected  evidence. 

But  even  If  the  city  councU  or  the  mayor 
had  agreed  to  exclude  competent  and  material 
evidence  in  a  criminal  prosecution,  the  agree- 
ment would  have  been  contrary  to  public  pol- 
icy and  absolutely  void.  If  the  attempt  had 
been  made  to  make  such  an  agreement,  the 
only  right  of  the  defendant  which  the  court 
could  possibly  recognize  would  be  the  right 
to  reasonable  opportunity  to  meet  the  unex- 
pected evidence ;  and  in  this  case  It  does  not 
appear  that  such  opportunity  was  denied. 

The  judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  afQrmed. 


(85  S.  C.  221) 

ROBERTSON  v.  PRATBRNAIj  UNION  OF 

AMERICA. 

(Supreme  Court  of  South  Carolina.    March  14^ 

1910.) 

1.  Tbiai.  (f  419*)— Nonsuit— Waivkb. 

An  order  refusing  a  nonsuit  for  plaintiff's 
failure  to  introduce  certain  evidence  will  not 
be  reversed  where  the  evidence  was  introduced 
by  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  981-982 ;    Dec.  Dig.  §  419.*] 

2.  INSCTBANCE  (§  745*)  —  Fbatebnal  InSub- 

ANCB— StaTUTOBT  PBOVISIONS. 

Since  Civ.  Code  1902,  §§  1830-1841,  ex- 
empts fraternal  benefit  associations  from  the 
provisions  of  the  insurance  laws  of  the  state, 
the  provisions  of  section  1825  that  "life  insur- 
ance companies  that  shall  receive  the  premium 
on  any  policy  for  the  space  of  two  years  shall 
be  deemed  and  taken  to  have  waived  any  right 
they  ma^  have  had  to  dispute  the  truth  of  the 
application  for  insurance,  or  that  the  insured 
person  had  made  false  representations,"  etc., 
have  no  application  in  an  action  on  a  policy  is- 
sued by  a  fraternal  benefit  insurance  company. 

[Ed.  -Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  745.*] 

3.  Appbai.  ano  Erbob  (§  1058*)— Harmless 
Ebbob—Ritles  as  to  Evidknce. 

The  error  of  excluding,  in  an  action  on  a 
fraternal  life  insurance  policy,  a  qucstipo  wheth- 
er insured  used  intoxicating  liquors  prior  to 
the  date  of  his  application,  contrary  to  his  rep- 
resentations therem,  was  harmless,  where  the 
witness  subsequently  answered  the  question. 

(Dd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if  4195,  4200-4206;  Dec. 
l>ig.  §  105a*l 


4.  Appeal  and  Dbbor  (|  106S»)— Review— 

HaBMLESS  BBROB— iNBTBUCriONS. 

An  erroneous  insti  action,  in  an  action  on  a 
life  insurance  policy,  that  defendant  could  not 
avail  itself  of  a  false  representation  in  the  ap- 
plication after  two  years,  was  harmless,  where 
there  was  no  evidence  tending  to  show  that  the 
answers  of  insured  were  false. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4220;  Dec.  Dig.  §  10G6.*] 

5.  INSUBANCE  (I  341*)- Action  on  Policy— 
Instbuctions  as  to  Conditions. 

A  policjr  of  life  insurance  provided  that  it 
shoald  be  void  if  insured  died  "from  disease  re- 
sulting from  his  intemperate  habits  *  *  *  or 
from  the  result  of  drunkenness,"  or  if  he  "shall 
become  so  far  intemperate  or  use  drugs  to  such 
an  extent  as  to  impair  his  health."  neld  that, 
it  was  a  breach  of  the  latter  part  of  tills  con- 
dition that  insured  became  so  far  intemperate 
as  to  impair  his  health,  even  though  the  impair- 
ment of  health  was  not  the  direct  and  proximate 
cause  of  death. 

[Ed.  Notew— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  881 ;   Dec.  Dig.  §  341.*] 

6.  Appeal  and  S^bob  (§  1066*)— Review— 
Habmless  Ebbob— Instbuctions. 

The  error  in  an  instruction^  in  an  action  on 
a  life  insurance  policy,  which  failed  to  give  de- 
fendant the  benent  of  the  provision  in  its  policy 
that  it  shall  be  void  if  insured  ''shall  become  so 
far  intemperate,  or  use  drugs  to  such  an  extent, 
as  to  impair  his  health,"  was  harmless,  where 
there  was  no  evidence  of  insured's  intemperance 
resulting  in  impairment  of  health. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4220 ;    Dec.  Dig.  { 1066.*] 

7.   INSUBANCE  (I  841*)— PBOVISION  OF  POLIOT 
—I  NTEMPEBANCE— CONSTBUOTION. 

To  invalidate  a  policy  of  life  insurance, 
under  a  provision  that  it  should  be  void  if  in- 
sured "shall  become  so  far  intemperate,  or  use 
drugs  to  such  an  extent  as  to  impair  his  health," 
mere  intemperance  is  not  sufficient,  but  impair- 
ment of  health  therefrom  must  be  shown. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  S  881;    Dec.  Dig.  fi  341.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County ;   R.  C.  Watts,  Judge. 

Action  by  Maggie  Robertson  against  tlie 
Fraternal  Union  of  America.  PlaintifT  had 
Judgment,  and  defendant  appeals.    Affirmed. 

Spencers  &  Dunlap,  for  appellant  Wilson 
&  Wilson,  for  respondent 

WOODS,  J.  The  plaintiff,  as  the  beneficia- 
ry of  a  certificate  or  policy  of  life  insurance 
Issued  by  the  Fraternal  Union  of  America  to 
Erwin  Robertson,  recovered  Judgment  for 
$1,065.50,  the  full  value  of  the  insurance. 
The  policy  was  issued  April  13,  1900,  and 
Robertson  died  December  17,  1905. 

The  defendant's  first  grounds  of  appeal 
are  that  the  court  did  not  require  the  plain- 
tiff to  Introduce  in  evidence  Robertson's  ap- 
plication for  membership  in  the  defendant 
association  along  with  the  policy,  and  did 
not  grant  a  motion  for  nonsuit  made  be- 
cause the  plaintiff  did  not  offer  the  applica- 
tion. On  these  points  it  is  enough  to  say 
that  the  defendant  had  the  benefit  of  the 
application  by  Introducing  it,  and  that  this 
court  will  not  reverse  an  order  refusing  a 
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nonsuit  for  lack  of  evld«ice  when  the  evi- 
dence was  afterwards  supplied  by  the  de- 
fendant Martin  v.  Ranlett,  5  Rich.  Law,  541, 
57  Am.  Dec.  770;  Hicks  v.  Southern  Ry.,  63 
S.  C.  559,  41  S.  E.  753. 

The  first  question  made  by  the  appeal 
arises  under  the  defense  thus  set  up  In  the  an- 
swer; "That  the  beneficiary  certificate,  the 
subject  of  this  action,  was  Issued  to  the  said 
Erwln  Robertson  only  upon  condition  that 
each  of  the  answers  to  the  various  questions 
In  the  application  for  membership  In  the  de- 
fendant was  true,  and  was  warranted  to  be 
true,  It  being  specially  provided  In  the  said 
application  that,  If  any  of  the  answers  to 
the  various  questions  propounded  were  un- 
true, then  the  said  beneficiary  certificate  is- 
sued on  account  of  said  application  should 
become  null  and  void;  and,  in  this  connec- 
tion, the  defendant  charges :  (a)  To  the  ques- 
tion 'Are  your  habits  now,  and  have  they  al- 
ways been,  sober  and  temperate?'  the  said 
Erwln  Robertson  replied,  *Yes,*  which  an- 
swer the  defendant  alleges  was  untrue,  and 
known  by  the  applicant  to  be  untrue,  (b)  To 
the  question  *Do  you  now  use  beer,  wine,  or 
spirits  as  a  beverage?'  the  said  Erwln  Rob- 
ertson replied,  *No,*  which  said  answer  the 
defendant  alleges  was  untrue,  and  known  by 
the  applicant  to  be  untrue."  In  the  effort  to 
support  this  defense,  defendant's  counsel  ask- 
ed the  witness-  J.  <X  lilndsay  a  question  as  to 
Robertson's  habits  prior  to  the  date  of  the 
policy.  The  question  was  excluded  by  the 
court  on  the  ground  that,  under  the  statute 
law  of  this  state,  the  question  was  irrele- 
vant; defendant  having  received  premiums 
for  more  than  two  years  after  the  Issuance  of 
the  policy.  In  section  1825,  Civ.  Code,  c.  45, 
it  is  provided:  "All  life  insurance  compa- 
nies that  shall  receive  the  premium  on  any 
policy  for  the  space  of  two  years  shall  be 
deemed  and  taken  to  have  waived  any  right 
they  may  have  had  to  dispute  the  truth  of 
the  application  for  insurance,  or  that  the  in- 
sured person  had  made  false  representations, 
and  the  said  application  and  representations 
shall  be  deemed  and  taken  to  be  true."  The 
defendant,  however,  is  a  fraternal  beneficiary 
association  falling  under  chapter  46  of  the 
Civil  Code,  which  provides:  "Such  associa- 
tions shall  be  governed  by  this  chapter  and 
shall  be  exempt  from  the  provisions  of  the 
insurance  laws  of  this  state,  and  no  law  here- 
after passed  shall  apply  to  them  unless  they 
be  expressly  designated  therein."  Section 
1830.  Therefore  the  court  erred  in  excluding 
the  question  of  defendant's  counsel,  but  the 
error  became  harmless  when  the  witness  sub- 
sequently testified  directly  on  the  point,  say- 
ing that  up  to  April  13,  1900,  the  date  of  the 
policy,  Robertson  *'wasn't  drinking  a  drop." 
Lindsay  was  defendant's  own  witness,  and 
If  it  had  other  witnesses  who  would  have 
testified  differently,  they  should  have  been 
offered,  and  the  issue  made  on  the  exclusion 
of  their  evidence. 


The  erroneous  instruction  of  the  Jury  that 
the  defendant  could  not  avail  Itself  of  a  false 
representation  in  the  application  for  mem- 
bership after  two  years  was  likewise  harm- 
less, because  there  was  no  evidence  offered 
tending  to  show  that  the  answers  of  the  ap- 
plicant were  false.  In  accordance  with  the 
precise  terms  of  one  of  the  provisions  of  the 
constitution  of  the  Fraternal  Union  of  Ameri- 
ca, referred  to  in  the  policy,  counsel  for  de- 
fendant requested  the  circuit  judge  to  charge 
the  jury  that:  '*If  you  find  that  the  insured 
died  from  disease  resulting  from  his  intem- 
perate habits,  or  from  the  result  of  drunk- 
enness, or  if  he  became  so  far  intemperate  as 
to  impair  his  health,  then,  in  that  event, 
plaintiff  cannot  recover."  In  submitting  this 
request,  together  with  a  number  of  others,  to 
the  jury,  the  court  said:  "I  charge 'that  as 
good  law  and  applicable  to  this  case  except 
as  I  may  hereafter  modify  it  In  my  general 
charge."  On  the  same  subject  the  general 
charge  was  in  these  words:  "Now,  I  charge 
you,  further,  as  a  matter  of  law  that  after 
Erwln  Robertson  received  his  policy  or  bene- 
ficiary certificate,  whatever  you  choose  to 
call  it,  if  he  became  intemperate  and  used 
liquor  so  as  to  impair  his  health,  and  that 
was  the  direct  and  proximate  cause  of  his 
death,  then  he  cannot  recover.  Now,  the  oc- 
casional use  of  alcoholic  liquors,  or  occasion- 
al abuse  of  alcoholic  liquors,*  does  not  In  it- 
self mean  that  a  man  is  abusing  it  to  such 
an  extent  as  to  abuse  his  health.  That  is 
to  be  left  to  the  common  sense  of  a  jury 
trying  a  case  under  all  the  facts  and  cir- 
cumstances of  a  case.  If  a  man  habitual- 
ly abuseB  and  drinks  to  exce^ss,  habitual- 
ly uses  and  abuses  alcoholic  liquors,  and 
drinks  to  such  an  extent  as  to  impair  his 
health,  and  that  impairment  by  reason  of  the 
Intemperate  or  excessive  use  of  liquor  in  any 
way  contributes  to  the  direct  and  proximate 
cause  of  his  death,  then  under  circumstances 
of  that  kind  a  party  would  not  be  entitled  to 
recover  over  one-third.  If,  however,  you  con- 
clude that  Erwln  Robertson  did  use  liquor 
occasionally,  or  even  if  he  abused  it  occa- 
sionally, yet,  if  you  don't  think  that  use  or 
abuse  was  habitual,  or  he  didn't  use  it  to  such 
an  extent  as  to  seriously  impair  his  health, 
or  to  impair  his  health,  or  break  down  his 
physical  constitution,  or  things  of  that  sort, 
under  circumstances  of  that  sort,  you  could 
find  for  the  plaintiff  in  this  case."  The 
charge  was  too  favorable  to  the  plaintiff,  in 
that  it  conveyed  the  idea  that  the  provi- 
sion of  the  policy  would  not  be  violated  by 
intemperance  which  impaired  the  health  of 
the  Insured  unless  the  Impairment  of  health 
was  the  direct  and  proximate  cause  of  death. 
With  reference  to  the  use  of  liquor,  there 
were  two  conditions  on  which  the  policy  of 
Robertson  was  to  be  void:  First,  if  he  died 
"from  disease  resulting  from  his  Intemperate 
habits  •  ♦  •  or  from  the  result  of  drunk- 
enness;"   second,  ''if  the  member  shall  be- 
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come  8o  far  Intemperate  or  use  drugs  to  such 
an  extent  as  to  impair  his  health."  In  the 
charge  to  the  jury,  the  defendant  was  not 
given  the  benefit  of  the  second  condition.  The 
error,  however,  cannot  result  In  a  new  trial 
because  there  was  no  evidence  whatever  of 
intemperance  of  Robertson  resulting  in  the 
impairment  of  health. 

One  of  the  witnesses  for  the  defendant  tes- 
tified that  he  had  known  Robertson  to  drink 
occasionally — but  very  seldom.  The  other 
testified  that  he  saw  him  in  the  year  1904 
three  or  four  times  under  the  Influence  of 
liquor  on  the  streets — able  to  walk,  but  show- 
ing that  he  had  been  drinking.  Phillips,  a 
son-in-law  of  Robertson  and  a  witness  for 
the  plaintiff,  testified  that  during  the  year 
before  his  death  he  got  on  an  occasional 
spree,  which  would  last  a  day  or  two.  This 
was  the  entire  evidence  on  the  subject.  From 
it  the  Jury  would  certainly  have  been  war- 
ranted in  the  conclusion  that  the  Insured  was 
Intemperate.  But  proof  of  mere  intemper- 
ance was  not  suflaclent.  To  invalidate  the 
policy  it  w|is  necessary  to  show  intemperance 
extending  to  impairment  of  health,  and  there 
was  no  proof  whatever  that  Robertson*s 
health  was  impaired.  In  the  absence  of  such 
proof,  it  was  not  reversible  error  for  the 
circuit  judge  to  fail  to  instruct  the  jury  that 
intemperance  resulting  in  the  impairment  of 
health  would  invalidate  the  policy. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(152  N.  C.  754) 

SMITH  et  al.  v.  PRENGH. 

(Supreme  Court  of  North  Carolina.     March  9, 

1910.) 

1.  Appeai.  and  Error  (§  1062*)'-Harmu:bs 
Bbror— Submission  of  Special  Issues  to 
Jury. 

Though  the  form  of  a  special  issue  was  ob- 
jectionable and  somewhat  indefinite,  if,  when 
taken  with  the  charge,  the  jury  could  fully  un- 
derstand the  question  submitted,  the  error  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4212 ;  Dec.  Dig.  S  1062.*] 

2.  CiiATTEi,  Mortgages  (§  262*)— Sale— Pur- 
chase BY  Mortgagee— Effect. 

Where  the  evidence  in  the  record  showed 
that  plaintiffs'  agent  purchased  property  at  their 
own  chattel  mortgage  sale,  they  were  thereby 
made  accountable  for  its  true  value. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages^ Cent  Dig.  S  544;   Dec.  Dig.  S  262.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; 0.  H.  Allen,  Judge. 

Action  by  R.  Ia  Smith  and  others  against 
P.  J.  French.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

Moore  &  Dunn,  for  appellants'.  B.  'hL 
Green  and  W.  D.  Mclver,  for  appellee. 


PEE  CURIAM.  This  case  was  before  the 
court  at  a  former  term,  and  is  reported  in 
141  N.  C.  1,  53  S.  E.  435. 


Issues  were  submitted  by  his  honor,  to 
which  we  find  no  exception.  While  the  form 
of  the  fourth  issue  is  objectionable  and 
somewhat  indefinite,  yet,  taken  in  connection 
with  the  charge  of  the  judge,  we  think  the 
fojTj  fully  understood  what  was  the  real 
question  submitted. 

There  is  evidence  in  the  record  that  plain- 
tiffs* agent  purchased  a  portion  of  the  prop- 
erty at  their  own  sale,  thereby  making  plain- 
tiffs accountable  for  its  true  value. 

We  have  examined  the  several  exceptions 
to  the  evidence  and  the  charge,  and  are  of 
opinion  that  no  substantial  error  was  com- 
mitted which  necessitates  another  trial. 

The  judgment  is  affirmed. 


(Ut  N.  C.  110) 

LEGQETT  t.  ATLANTIC  COAST  LINE  R. 

CO. 

(Supreme  Conrt  of  North  Carolina.    March  9, 

1910.) 

1.  Masivb  and  Sebvant  (I  226*)— Assump- 
tion OF  Risk— Master's  Neolioence. 

While  an  employ^  assumes  risks  naturally 
incident  to  the  work,  he  does  not  assume  those 
arising  exdasively  from '  the  employer's  negli- 
gence. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  659-667;  Dec.  Dig.  fi 
226.*] 

2.  Masteb  and  Servant  ($  265*)— Injuries 
TO  Servant— Master's  Knowledge  of  De- 
fects. 

Since  a  railroad .  company  is  bound  to  pro- 
vide a  reasonably  safe  roadbed  for  the  protection 
of  its  train  employes,  it  is  conclusively  presum- 
ed to  have  knowledge  of  the  unsafe  condition  of 
its  tracks  over  which  its  trains  ran. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  %  888 ;  Dec  Dig.  %  265.*] 

3.  Master  and  Servant  (5  276*)— Injuries 
TO  Servant— Sufficiency  of  Evidence- 
Proximate  Cause. 

In  an  action  for  the  death  of  a  brakeman 
who  was  found  on  the  track  after  having  fallen 
from  a  freight  train,  evidence  held  to  sustain  a 
finding  that  the  bad  condition  of  the  track  and 
the  violent  jarring  of  the  cars  threw  intestate 
between  the  cars,  causing  his  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  959 ;  Dec  Dig.  {  276.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Cooke,  Judge. 

Action  by  McG.  Leggett,  administrator, 
against  the  Atlantic  Coast  Line  Railroad 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    AflBrmed. 

These  Issues  were  submitted: 

(1)  "Was  the  plaintiff's  Intestate  killed  by 
the  negligence  of  the  defendant  company  as 
alleged?    Answer:    Yes." 

(2)  "Did  the  plalntlfTs  intestate,  by  hla 
own  negligence,  contribute  to  his  death?  An- 
swer:    No." 

(3)  "What  amount  of  damages  Is  the  plain- 
tiff entitled  to  recover?    Answer:    $7,229." 

From  the  judgment  rendered  the  defend- 
ant appealed.  The  facts  are  stated  sufficient- 
ly in  the  opinion  of  the  court. 


•Psr  othtr  cssM  iM  Mia«  topic  and  aecUon  NUMBER  in  D«o.  *  Am.  Dlgi.  1907  to  date,  ft  Reporter  Inaexei 
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r.  S.  Spruill  and  H.  W.  Stubbs,  for  appel- 
lant.   A.  R.  Dunning,  for  appellee. 

BROWN,  J.  There  are  no  assignments  of 
error  relating  to  the  reception  or  rejection  of 
evidence,  and  we  think  that  all  the  other  as- 
signments of  error,  relating  to  the  charge  of 
the  court,  may  be  considered  In  passing  upon 
the  motion  to  nonsuit  This  motion  and  the 
several  exceptions  to  the  charge  are  based 
upon  the  contention  that  there  is  no  evidence 
that  the  alleged  negligence  of  the  defendant 
was  the  proximate  cause  of  the  Intestate's 
death.  The  doctrine  of  assumption  of  risk 
has  no  application  here,  for  It  is  not  con- 
tended by  plaintiff  that  he  is  entitled  to  re- 
cover unless  he  should  satisfy  the  jury  that 
the  cause  of  the  death  of  his  Intestate  was 
the  negligence  of  the  defendant.  It  Is  ele- 
mentary that,  while  an  employ^  assumes  all 
those  risks  naturally  incidental  to  the  work, 
he  does  not  assume  those  arising  exclusively 
from  his  employer's  negligence. 

The  evidence  offered  by  the  plaintiff  tends 
to  prove  that  the  Intestate  was  a  brakeman 
on  defendant's  freight  train  running  on  de- 
fendant's belt  line  around  Wilmington.  The 
duties  of  the  train  on  which  he  was  employ- 
ed were  to  shift  cars  around  the  belt  line  to 
and  from  the  Wilmington  yard  and  the  sev- 
eral factories  on  the  belt  line;  to  take  out 
empty  cars  that  had  been  unloaded,  and  put 
in  cars  loaded  with  material  for  the  fac- 
tories, and  vice  versa.  On  the  night  of  the 
accident  the  engine,  with  its  crew  of  men, 
one  of  whom  was  the  plaintiff's  intestate, 
was  at  an  Industrial  plant  on  the  belt  line 
known  as  the  Standard  Turpentine  Works. 
The  train  was  made  up  of  an  engine  running 
tender  forwards,  pushing  two  empty  box  cars 
and  one  empty  flat  car;  immediately  next 
the  engine  In  the  string  of  cars  being  drawn 
was  the  one  empty  flat  car.  When  the  work 
at  the  Standard  Turpentine  Works  was  fin- 
ished, the  signal  indicating  that  the  work 
was  done,  and  directing  the  engineer  to  go 
on  into  the  Wilmington  yards,  was  given  by 
the  plaintiff's  Intestate,  who  was  then  stand- 
ing on  the  box  car  next  to  the  flat  car  that 
was  attached  to  the  head  of  the  engine.  The 
crew  were  then  six  or  seven  miles  out  from 
the  Wilmington  yards.  In  response  to  the 
signal  given  by  the  plaintiff's  intestate  the 
engineer  started  with  his  train  back  to  the 
Wilmington  yards.  When  the  train  arrived 
at  Fernside  junction, 'on  the  way  into  Wil- 
mington, the  engineer  discovered  that  the 
plaintiff's  Intestate  was  missing.  The  train 
at  once  backed  back  on  the  track,  taking  the 
engine  with  the  flat  car  at  the  head  of  it  and 
the  two  wood-rack  cars  behind,  and  leaving 
the  other  cars  In  the  switch  at  the  Delgado 
Cotton  Mills.  They  found  plalntilTs  intes- 
tate lying  across  the  track  dead,  his  body  cut 
in  two  parts  evidently  by  the  train  passing 
over  it 

There  is  abundant  evidence  in  the  record 
that  about  where  the  body  was  found  the 


track  was  in  a  fearfully  bad  condition,  quick- 
sand foundation,  and  water  running  across 
the  track ;  that  there  was  a  very  rough  place 
in  the  track  just  where  Intestate's  shoes  were 
found.  .  In  fact  the  evidence  is  not  contra- 
dicted that  the  entire  track  of  the  belt  line 
is  in  a  most  unsafe  and  dilapidated  condi- 
tion. That  the  defendant  is  conclusively  pre- 
sumed to  have  knowledge  of  it  is  beyond  con- 
troversy, because  one  of  its  obligations  to  its 
employes,  as  well  as  to  passengers,  is  to  pro- 
vide a  reasonably  safe  roadbed.  Thomas  v. 
Railroad,  181  N.  a  592,  42  S.  E.  964.  There 
is  evidence  that,  while  the  train  was  speed- 
ing towards  Wilmington  at  12  miles  an  hour 
over  this  rough,  uneven,  and  sinking  track, 
the  Intestate,  as  brakemen  are  called  upon 
to  do,  was  moving  along  the  cars,  presum-' 
ably  in  the  discharge  of  his  duties.  It  is 
contended  that  he  fell  between  the  cars  and 
was  run  over.  We  think  it  quite  plain  from 
the  undisputed  evidence  that  the  intestate 
met  his  death  In  this  manner.  We  have  no 
difficulty  in  holding  that  the  evidence  war- 
rants the  reasonable  inference  that  the  rough 
condition  of  the  track  was  the  cause  of  the 
fall.  This  is  manifest  when  we  consider  its 
condition  at  and  about  the  place  where  the 
body  and  the  shoes  were  found. 

There  is  another  ground  of  negligence  al- 
leged, and  supported  by  evidence  of  the  wit- 
ness David  Baldwin.  He  testified  that  on 
the  evening  of  October  3,  1907,  at  about  6:30 
o'clock,  he  was  coming  home  from  hunting, 
and  passed  within  about  15  or  20  steps  of 
the  track  of  the  belt  line ;  that  while  he  was 
there,  a  freight  train  passed  him  with  two 
wood-rack  cars  in  front  of  the  engine,  and 
eight  or  ten  cars  behind  it,  going  towards 
Delgado  Mills;  that  he  saw  a  man  on  the 
rear  part  of  the  train,  sitting  on  the  car,  his 
feet  hanging  down  between  the  cars.  He  had. 
his  lantern,  and  his  right  hand  on  the  brake ; 
that  about  half  the  distance  between  Sixtli 
and  Seventh  streets  the  train  was  going  a 
pretty  good  speed,  and  stopped  all  at  once, 
and  those  cars  rushed  on  the  engine  and 
made  a  most  violent  slamming  and  jarring  of 
the  cars,  and  then  train  started  again;  that 
after  the  sudden  stopping  of  the  train,  he  did. 
not  see  the  man  again;  that  the  next  morn- 
ing he  was  down  at  the  track,  and  at  the 
point  where  the  cars  slammed  together,  he 
saw  evidences  of  blood,  etc.,  on  the  ground. 
At  this  place  the  track  was  in  very  uneven, 
rough,  and  bad  condition.  Although  this 
witness  may  be  in  error  as  to  the  number  of 
cars,  the  description  of  the  train,  and  tile 
position  of  the  brakeman,  yet  his  evidence  is 
to  be  considered  by  the  jury  upon  the  main 
question  of  negligence.  His  discrepancies 
may  affect  his  credibility,  but  he  testifies  un- 
equivocally to  the  violent  jarring  and  slam- 
ming. He  also  testifies  to  the  blood,  and  it 
was  not  far  from  where  the  body  was  found. 
Undoubtedly  the  blood  testified  to  by  Bald- 
win came  from  the  intestate's  body.  It  is 
not  dalmed  that  any  one  else  was  killed  or 
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hurt  on  the  belt  line  that  night.  That  the 
evidence,  taken  as  a  whole,  was  sufficient  to 
go  to  the  jury,  and  warrants  the  reasonable 
inference  that  the  bad  condition  of  the  track 
and  the  violent  "slamming"  of  the  cars  and 
stopping  of  the  train  threw  the  Intestate  off 
his  balance  between  th^  cars  and  caused  his 
death  is  hardly  debatable.  With  deference 
for  the  argument  of  the  learned  counsel  for 
defendant,  we  cannot  resist  coming  to  that 
conclusion  ourselves,  although  we  are  not 
triers  of  the  fact 

We  find  nothing  In  the  evidence  to  support 
the  plea  of  contributory  negligence,  and  we 
find  no  assignment  of  error  in  the  brief  bear- 
ing upon  the  Issue  of  damage. 

No  error. 


a52  N.  C.  764) 

HBNDBRSON-JARRETT  CO.  v.  BUILDING 

&  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     March  9, 

1910.) 

Trial  (S  356*)— Verdict— Sufficienot. 

An  issue  aubmilted,  "In  what  amount,  If 
any,  is  the  plaintifiP  entitled  to  recover  of  the 
d^endant  in  this  action?"  to  which  the  jury  an- 
swered, "Yes ;  $1,000,"  was  sufficient  in  form  to 
show  that  the  juiy  considered  set-offs  claimed  by 
defendant  under  the  issue,  where  they  reduced 
the  amount  claimed,  by  ];>lalntiff  though  they 
did  not  answer  the  other  issue  submitted,  **In 
what  amount,  if  any,  is  defendant  entitled  to 
recover  of  the  plaintiff  on  account  of  his  coun- 
terclaim?   •    ♦    ••• 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  849-854 ;   Dec.  Dig.  §  356.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Cooke,  Judge. 

Action  by  the  Henderson-Jarrett  Company 
against  the  Building  &  Lumber  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

These  Issues  were  submitted  to  the  Jtury. 

"(1)  In  what  amount,  If  any.  Is  the  plain- 
till  entitled  to  recover  of  the  defendant  in 
this  action?    Answer:  Yes;  $1,000. 

"(2)  In  what  amount,  if  any,  is  defendant 
entitled  to  recover  of  the  plaintiff  on  account 
of  his  counterclaim,  set  out  in  its  answer? 
Answer:    


f» 


The  jury  answered  the  first,  but  did  not 
answer  the  second,  issue.  The  court  rendered 
Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

Skinner  &  Whedbee,  for  appellant  Moore 
&  Long,  for  appellee^ 

PER  CURIAM.  We  have  examined  the 
several  assignments  of  error  of  the  defend- 
ant, and  are  of  opinion  that  no  error  was 
committed  upon  the  trial  helow  which  is  of 
sufficient  importance  to  justify  us  in  direct- 
ing another  trial.  The  form  of  the  first  is- 
sne  is  such  that  it  is  evident  that  the  jury 
considered  the  set-offs  claimed  by  defendant 
under  that  issue. 


Taking  the  charge  as  a  whole,  and  from 
the  verdict  of  the  jury  as  it  stands.  It  be- 
comes apparent  that  the  jury  did  considei 
the  set-offs  and  claims  of  the  defendant  and 
reduced  the  amount  of  the  recovery  of  plain- 
tiff to  $i;000,  and  in  doing  so  they  could  not 
have  done  other  than  consider  the  matters  in 
evidence  under  the  second  Issue.  This  is 
doubtless  the  reason  the  experienced  judge 
who  tried  this  case  did  not  send  the  jury 
back  with  instructions  to  answer  the  second 
question. 

A  consideration  of  the  entire  record  con- 
vinces us  that  substantial  justice  has  been 
done  upon  the  trial,  and  that  no  reasonable 
error  has  been  committed. 

No  error. 


(151  N.  C.  119) 
PARKER  BUGOY  CORrORATTON  t.   AT- 
LANTIC COAST  LINE  R.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.     March  9, 

1910.) 

1.  Cabriebs  (§  76*)— Delay  rw   Shipmentv- 
RioHT  OF  Action. 

Where  goods  are  shipped  under  circumstan- 
ces importing  absolute  ownership  by  the  con- 
signee of  the  goods  and  of  all  interest  in  the 
contract  of  shipment,  and  its  proper  perform- 
ance, .the  right  to  recover  dama^res  for  delay  in 
Bhipment,  or  negligent  injury  to  the  goods  during 
transportation,  rests  in  the  consignee  alone. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {|  256-271,  363;    Dec.  Dig.  §  76.*] 

2.  Cabbiebs  (§  76*)— Delay  in   Shipment- 
Right  or  Action. 

Where  a  seller  ships  goods  on  an  ordinary 
and  open  bill  of  lading,  the  buyer  designated 
as  the  consignee  in  the  bill  of  lading  is  prima 
facie  the  owner  of  the  goods,  and,  in  the  absence 
of  evidence  tending  to  the  contrary,  the  con- 
signee alone  can  sue  for  delay  in  transportation. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Sf  256-271,  363 ;  Dec  Dig.  S  76.»] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Guion,  Judge. 

Action  by  the  Parker  Buggy  Corporation 
against  the  Atlantic  Coast  Line  Railroad 
Company  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.     Reversed. 

There  was  evidence  tending  to  show  that 
the  goods  were  shipped  by  plaintiff,  manufac- 
turers of  buggies,  on  an  open  and  ordinary 
bill  of  lading  to  one  J.  M.  Arnold,  consignee, 
at  New  Bern,  N.  C,  and  that  there  was  wrong- 
ful delay  in  the  shipment  and  negligent  inju- 
ry done  the  goods  imputable  to  the  defendant 
the  Atlantic  Coast  Line  Railroad  Company. 
At  the  close  of  plaintiffs  evidence,  and  at  the 
close  of  the  entire  evidence,  there  was  a  mo- 
tion to  nonsuit  under  the  Hiusdale  act  Both 
motions  denied,  and  exceptions  duly  made  and 
entered.  The  Jury  rendered  the  following 
verdict : 

"(1)  Has  the  plaintiff  been  damaged  by  the 
negligence  of  the  defendant  Atlantic  Coast 
Line  Railroad  Company,  as  alleged?  An- 
swer :    Yes. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  4b  Am.  Diss.  1907  to  date,  ft  Reporter  Indexes 
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*'(2)  If  so,  what  damage  has  he  sustained 
by  reason  of  wrongful  delay  in  delivering 
such  vehicles,  as  alleged?    Answer:   $100. 

"(3)  If  so,  what  damage,  if  any,  has  be  sus- 
tained by  reason  of  the  negligent  conveyance 
of  said  vehicles  while  in  transit  over  defend- 
ant Atlantic  Coast  Line  Railroad  Ck>mpany's 
line?    Answer:  $200." 

Judgment  on  the  verdict  for  plaintiff,  and 
defendants  excepted  and  appealed. 

Rouse  &  Land,  for  appellants.  R.  A.  Nunn, 
for  appellee. 

HOKE,  J.  The  decisions  of  this  state  up- 
bold  the  position  that  where  goods  are  ship- 
ped with  a  common  carrier  under  circum- 
stances importing  absolute  ownership  of  same 
on  the  part  of  the  consignee,  and  of  all  pecun- 
iary and  beneficial  interest  in  the  contract  of 
shipment  and  its  proper  performance,  the 
right  to  recover  damages  for  delay  in  the 
shipment  or  negligent  injury  to  the  goods  dur- 
ing their  transportation  rests  in  the  consign- 
ee, and  he  alone  can  maintain  an  action  for 
such  wrong. 

Our  authorities  are  also  to  the  effect  that, 
where  a  vendor  ships  goods  to  a  vendee  on  an 
ordinary  and  open  bill  of  lading,  the  purchas- 
er designated  as  the  consignee  in  such  bill  of 
lading  is  prima  facie  the  owner  of  the  goods, 
and  of  all  interest  in  the  contract  of  ship- 
ment; and,  in  the  absence  of  any  evidence 
tending  to  qualify  or  restrict  the  conditions 
stated  on  injury  wrongfully  suffered,  the  con- 
signee, and  not  the  consignor,  is  the  proper 
party  to  institute  and  maintain  the  suit.  The 
principle  Indicated  has  of  late  been  more  fre- 
quently recognized  and  applied  with  us  in  ac- 
tions against  common  carriers  under  the  pen- 
alty statutes  of  the  state  in  defining  who  is 
the  •*party  aggrieved,"  designated  in  most  of 
them  as  the  person  who  may  bring  the  suit, 
as  in  Stone  v.  Railroad,  144  N.  C.  220,  56 
S.  E.  932 ;  but  they  are  made  to  rest  on  the 
principle  that  where  a  vendor  ships  goods  to 
a  purchaser  with  a  common  carrier  designat- 
ed by  such  purchaser,  or  with  a  common  car- 
rier whose  lines  afford  the  usual  route  and 
ordinary  method  of  shipment,  and  on  a  bill  of 
lading  of  the  kind  described,  the  carrier  is 
considered  the  agent  of  the  vendee,  and  on  de- 
livery to  such  carrier  the  title  passes  to  such 
vendee,  and  thereafter,  nothing  else  appear- 
ing, he  is  the  real  party  interested  In  the 
proper  performance  of  the  contract.  Hunter 
V.  Randolph,  128  N.  C.  91,  38  S.  E.  288.  And 
in  Gaslsins  v.  Railroad  (at  last  term)  151  N. 
O.  18,  65  S.  E.  518,  the  doctrine  was  applied  to 
a  case  directly  involving  the  right  of  a  con- 
signor to  maintain  a  suit  for  damages,  when 
it  appeared,  without  more,  that  the  goods 
had  been  shipped  to  a  purchaser  'on  an  open 
bill  of  lading;  and  it  was  held  that  the  ac- 
tion would  not  lie. 

We  are  aware  that  other  courts,  eminent 
for  their  ability  and  learning,  hold,  as  we 
interpret  their  opinions,  that  in  actions  on  I 


the  contract  of  carriage  both  the  consignor 
and  consignee  may  ordinarily  sue,  and,  if  It 
is  disclosed  on  the  trial  that  the  consignee  is 
the  sole  owner  of  the  goods,  and  of  all  inter- 
est affected  by  the  wrong,  that  the  recovery 
will  be  to  his  use.  Mr.  Hutchinson  in  his 
valuable  and  accurate  work  on  Carriers  gives 
an  interesting  account  of  some  of  the  differ- 
ent decisions  on  the  subject  (Hutchinson  [3d 
Ed.]  §1  1304-07,  et  seq.  [original  sections  720 
et  seq.]),  and  adds  the  weight  of  his  own  opin- 
ion in  favor  of  this  view.  •  Sections  1312. 
1313.  The  author,  however,  states  that  the 
contrary  position  Is  maintained  by  courts  of 
recognized  authority,  citing  Potter  v.  Lan- 
sing, 1  Johns.  (N.  Y.)  215,  8  Am.  Dec.  310; 
Meigs  V.  Hagan  et  al.  (D.  0.)  86  Fed.  926; 
Everett  v.  Saltus,  15  Wend.  (N.  J.)  474; 
McLaughlin  v.  Mastln,  12  Colo.  Ai^.  268, 
55  Pac.  195;  Railroad  v.  Metcalf,  50  Neb. 
452,  69  N.  W.  961,  and  other  authorities  in 
support  of  this  statement  While  we  are 
deeply  sensible  of  the  great  consideratlozi 
due,  and  which  should  always  be  given,  to 
courts  and  text- writers  of  the  character  re- 
ferred to,  we  have  concluded  to  adhere  to  our 
own  position  on  the  question  presented,  as 
grounded  on  repeated  adjudications  with  us, 
as  more  In  keeping  with  the  spirit  and  letter 
of  our  law,  which  requires  that  actions  shall 
be  prosecuted  in  the  name  of  the  real  party 
in  Interest ;  and  as  presenting  perhaps  fewer 
complications  than  may  often  arise  in  the 
administration  and  enforcement  of  the  con- 
trary ruling. 

While  on  the  facts  presented  this  is  the 
position  which  prima  facie  obtains  with  us* 
it  is  open  to  the  consignor  to  sustain  his  right 
to  sue  on  the  contract  by  evidence  relevant 
and  sufiScient  tending  to  qualify  the  conditions 
indicated.  Thus  he  may  show  that  the  goods 
were  shipped  under  stipulations  that  in  effect 
retained  the  title  thereto,  or  some  Interest 
therein.  In  the  consignor,  as  In  Mfg.  Co.  v. 
Railroad,  149  N.  C.  261,  62  S.  B.  1091,  or  that 
the  goods  were  shipped  on  consignment,  or 
under  other  circumstances  showing  that  the 
consignor  had  a  pecuniary  and  beneficial  In- 
terest in  the  proper  performance  ,of  the  con- 
tract of  shipment  as  in  Summers'  Case,  138 
N.  C.  295,  50  S.  E.  714,  or  in  Rollins*  Case, 
146  N.  C.  153,  59  S.  E.  671,  or  Cardwell's 
Case,  146  N.  C  218,  59  S.  E.  673,  or  it  may  be 
shown  that,  owing  to  the  carrier's  default, 
the  parties  have  rescinded  the  contract  and 
restored  the  title  to  the  consignor  before  ac* 
tion  brought,  as  in  Railroad  v.  Commercial 
Guano  Co.,  103  Ga.  590,  30  S.  B.  555 ;  this  case 
being  digested  in  part  as  follows :  "(1)  Where 
a  consignee  of  freight  refuses  to  receive  goods 
on  account  of  damages  done  to  them  In  the 
hands  of  the  common  carrier,  and  the  goods 
are  subsequently  thrown  back  on  the  hands 
of  the  consignor,  the  latter  has  a  right  to 
bring  an  action  for  such  damages  against  the 
carrier."  And  other  qualifying  conditions 
might  be  suggested.    But  wherever  it  appears* 
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as  stated,  that  a  vendor  has  shipped  goods  to  1 4.  Bills  and  Notes  ({  524*)— Ownebshif— 


a  purchaser  on  an  open  bill  of  lading  by  a 
carrier  selected  by  the  purchaser  or  by  a 
carrier  whose  lines  afford  the  usual  route 
and  ordinary  methods  of  shipment,  In  which 
case  a  selection  by  the  purchaser  may  be  pre- 
sumed, and  there  is  no  fact  in  evidence  which 
tends  to  restrict  or  qualify  the  interest  of  the 
purchaser  designated  as  consignee  in  the  bill, 
in  such  case,  and  under  our  decisions,  the 
consignee  alone  has  a  right  of  action  for 
wrongful  delay  in  shipment  or  negligent  in- 
jury to  the  goods  during  transportation  on 
the  part  of  the  carrier.  And  so  it  is  here. 
The  testimony  set  out  in  the  case  on  appeal 
discloses  that  the  goods  were  shipped  by 
plaintiff  to  J.  M.  Arnold,  as  consignee  and 
purchaser,  at  New  Bern,  N.  C,  under  an  open 
bill  of  lading,  and  it  further  appears  that  the 
plaintiff,  consignor,  has  never  In  any  way  re- 
scinded or  abandoned  the  contract  or  resum- 
ed possession  of  the  goods,  but  at  the  time  of 
action  commenced,  and  at  the  time  of  trial, 
the  same  were  in  a  railroad  warehouse  in 
New  Bern,  N.  C,  and  plaintiff's  president  and 


Production  of  Note. 

The  rule  that  production  of  a  note  at  the 
trial  of  an  action  thereon  is  sufficient  proof  of 
plaintiffs  ownership  thereof  is  not  limited  to 
negotiable  paper. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  K  1826-1831;  Dec.  Di«.  § 
524.*J 

6.   PBINGIPAL  AWD  AGENT  (§  147*)— AlTTHOBI- 
TT   OF  AOBNT. 

Where  a  party  deals  with  an  agent  with 
limited  authority,  he  must  ascertain  at  his  peril 
the  extent  of  the  agent's  power  to  act  for  his 
principal. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Gent  Dig.  I  530 ;   Dec.  Dig.  S  147.*] 

Appeal  from  Superior  Oourt,  Franklin 
County;    Cooke,  Judge. 

Action  by  the  Johnson  County  Savings 
Bank  against  the  Scoggln  Drug  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Wm.  H.  RufBn  and  W.  H.  Yarborough,  Jr., 
for  appellant.  P.  H.  Cook  and  Frank  S. 
Sprulll,  for  appellee. 

WALrKBR,  J.    This  action  was  brought  to 


general  manager  testified  that  the  plaintiff  I  ^^^^^  ^^  ^^^^^^^  ^^  ^  ^^^^  ^^^  ,4^  20,  pay- 
stm  held  the  consignee  responsible  on  the  ^^^^  ^^  ^^^  instalments  to  the  Equitable 
contract  as  the  matter  now  appears  of  bar-  jjanufacturing  Company.    There  was  written 


gain  and  sale. 

On  these  facts  we  are  of  opinion,  and  so 
hold,  that  the  defendant's  motion  to  nonsuit 
should  have  been  sustained,  and  It  is  so  or- 
dered. 

Reversed. 
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1010.) 

1.  COBPORATIONS  (§  426*)— NOTES— EXECUTIOW 

— GENirRAi;.  Manager's  Authority. 

Where  the  general  manager  of  a  corporation 
operating  a  drug  business  executed  a  note  of  the 
corporation  for  certain  jewelry  and  a  piano, 
either  sold  or  consigned  to  the  corporation, 
which,  after  notice,  failed  to  repudiate  his  act. 
hut,  instead,  made  a  payment  thereon,  it  could 
not  deny  the  manager's  authority  to  execute  the 
note. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
C5ent.  Dig.  S  1715 ;   Dec.  Dig.  |  426.*] 

2.  Bills  aitd   Notes   (S  489*)  —  Equitable 
Owner. 

Where  plaintiflP  only  alleged  that  it  was  the 
equitable  owner  of  the  note  sued  on,  it  was  en- 
titled to  recover  against  the  maker  without 
showing  a  written  indorsement. 

[Ed.   Note.— For  other  cases,   see   Bills   and 
Notes,  Cent  Dig.  I  1611;    Dec  Dig.  {  480.*] 

8.  Bills  ai?d  Notes   (I  443*)  —  Equitable 
Owner. 

Where  plaintiff  sued  on  a  note  as  the  equi- 
table owner  and  produced  the  note,  it  was  enti- 
tled to  recover  as  the  holder  subject  to  any 
defenses  which  the  maker  might  have  against 
the  original  payee. 

[Ed.   Note.— For  other  oases,  see   Bills   and 
Notes.  Cent.  Dig.  S  1377%  ;   Dec.  Dig.  §  443.*] 


on  its  hack  an  indorsement  to  the  plaintiff,  but 
there  was  no  proof  introduced  by  the  plain- 
tiff of  the  genuineness  of  the  indorsement, 
the  court  ruling  that  the  production  of  the 
note  was  sufficient  to  show  that  the  plaintiff 
was  its  equitable  owner,  without  any  proof 
that  the  note  had  been  indorsed  in  writing 
to  It,  as  the  plaintiff  does  not  claim  as  an  in- 
nocent purchaser  or  as  a  holder  in  due  course. 
The  note  was  originally  signed  by  the  Boddle- 
Perry  Drug  Company  by  C.  B..  A  vent.  Mana- 
ger. The  name  of  the  Boddie-Perry  Drug 
Company  was  changed  to  that  of  the  Scoggin 
Drug  Company,  the  defendant  in  this  case, 
and  the  case  must  be  considered  with  refer- 
ence to  the  liability  of  the  defendant  to  the 
plaintiff  as  if  the  note  had  been  signed  in  the 
name  of  the  "Scoggin  Drug  Company,  by  C. 

B.  Avent,  Manager.'*  The  execution  of  the 
note  by  the  defendant,  or  Its  predecessor,  was 
alleged  in  the  complaint  and  denied  in  the  an- 
swer. It  was  shown  that  the  note  had  been 
presented  for  payment  to  the  defendant,  and 
that  payment  was  refused.  This  was  the  sub- 
stance of  the  plaintiff's  testimony.  The  de- 
fendant moved  to  nonsuit  the  plaintiff,  the 
motion  was  overruled,  and  the  defendant  ex- 
cepted. The  defendant  thereupon  introduced 
testimony  for  the  purpose  of  showing  that 

C.  B.  Avent  was  not  authorized  to  execute  the 
note  in  its  behalf.  The  defendant  was  engag- 
ed In  the  drug  business,  and  the  note  was  giv- 
en in  consideration  of  jewelry  and  a  plano» 
either  sold  or  consigned  to  the  defendant  The 
contention  of  the  defendant  was  that,  as  these 
were  not  articles  used  in  the  drug  business. 
It  was  beyond  the  scope  of  the  authority  of 
C.  B.  Avent  to  execute  a  note  for  the  same. 


•For  other  caias  lae  same  topio  and  section  NUMBBB  in  Deo.  4  Am.  Diss.  1907  to  date.  4  Reporter  Indexet 
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which  would  Impose  any  liability  upon  It 
We  think,  though,  the  evidence  tends  to  show 
that  G.  B.  Avent  was  the  general  manager  of 
the  defendant's  business ;  that  he  was  secre- 
tary and  treasurer  of  the  company,  and  had 
full  authority  over,  and  control  of,  its  af- 
fairs, and  more  especially  it  tended  to  show 
that  the  defendant,  through  its  proper  offi- 
cers, had  notice  of  the  purchase  of  the  piano 
and  jewelry,  and  failed  to  repudiate  the  alleg- 
ed unauthorized  act  of  Avent,  even  If  it  did 
not  ratify  the  same,  with  full  knowledge  of 
the  facts.  As  the  plaintiff  did  not  allege  that 
it  was  an  innocent  holder  of  the  note,  but 
only  the  equitable  owner,  it  can  recover 
against  the  maker  without  showing  a  written 
indorsement,  and  therefore  the  ruling  of  the 
court,  as  to  the  proof  of  the  indorsement,  be- 
comes immateriak  Having  produced  the  note, 
the  plaintiff  was  entitled  to  recover  upon  it 
as  the  holder  thereof,  subj^t  to  any  defenses 
which  the  maker  bad  against  the  Equitable 
Manufacturing  Company,  the  original  payee. 
Tyson  v.  Joyner,  439  N.  0.  69,  51  S.  B.  803. 
The  authorities  upon  this  subject  are  fully 
collected  In  the  case  just  cited,  and  it  is  un- 
necessary, therefore,  to  refer  to  them  more 
especially,  or  to  discuss  the  general  principle 
which  they  have  established.  Indeed,  the 
doctrine  that  the  production  of  a  promissory 
note  at  the  trial  of  an  action  to  recover  the 
amount  of  it  is  sufficient  proof  of  the  plain- 
tlfTs  ownership  is  too  well  settled  to  be  now 
questioned.  It  is  very  true  that  the  plain- 
tiff cannot  succeed  in  the  cause  if  the  defend- 
ant has  any  valid  legal  or  equitable  defense, 
as  between  it  and  the  original  payee.  Tyson 
V.  Joyner,  supra. 

It  is  now  contended  by  the  defendant  that 
the  doctrine  which  permits  the  plaintiff  to 
recover  upon  his  equitable  ownership  of  a 
note  by  the  production  of  it  at  the  trial, 
which  is  prima  facie  proof  of  his  ownership, 
nothing  else  appearing,  applies  only  to  nego- 
tiable instruments,  and  counsel  cite  the  case 
of  Gregg  V.  Mallett,  111  N.  G.  78,  15  S.  B.  936, 
to  sustain  this  position,  but  we  do  not  think 
that  case  is  in  point  The  case  of  Tyson  v. 
Joyner,  which  we  have  already  cited,  dis- 
tinctly holds  that  the  production  of  a  note  en- 
titles the  plaintiff  to  recover  as  its  equitable 
owner,  but  does  not  cut  off  any  defense  as 
between  the  original  parties,  which  can  only 
be  done  by  written  indorsement  where  the 
note  is  payable  to  order.  The  headnote  in 
that  case  by  the  former  reporter,  now  Judge 
Biggs,  states  clearly  the  principles  which  we 
then  laid  down,  and  is  as  follows:  *<(1)  In  an 
action  on  a  note  it  ie  error  to  hold  that  the 
mere  introduction  of  the  note,  with  the  name 
of  an  Indorsee  written  on  the  back,  is  evi- 
dence of  its  indorsement  by  such  indorsee, 
so  as  to  vest  the  legal  title*  in  t^e  plaintiff 
and  cut  off  any  defenses  against  the  indor- 
see, as  the  signature  of  the  indorsers,  where 
indorsement  is  required  to  vest  the  legal  title, 
must  be  proved.    (2)  In  an  action  on  a  note, 


the  mere  introduction  of  the  note  raises  a 
presumption  that  the  holder  is  only  the  eq- 
uitable owner,  and  it  is  subject  to  any  eq- 
uities or  other  defenses  of  the  maker  against 
prior  holders.  (3)  A  note  payable  *to  order 
must  be  specially  Indorsed  by  the  pnyee  (and 
prior  indorsees,  if  any)  to  the  holder  or  at 
least  in  blank,  to  make  him  Its  legal  owner 
and  the  bona  fide  holder  of  a  title  good 
against  prior  equities  of  which  he  is  not 
shown  to  have  had  notice.  (4)  An  Instrument 
payable  to  bearer  can  be  negotiated  by  deliv- 
ery and  consequently  no  indorsement  is  re- 
quired. (5)  Where  a  note  is  indorsed  in  blank 
the  holder  has  the  authority  to  make  it  pay- 
able to  himself  or  to  any  other  person  by  fill- 
ing up  the  blank  over  the  signature,  and  this 
may  be  done  at  or  before  the  trial.  (6)  -Where 
in  an  action  on  a  note  the  plaintiff  has  prov- 
en only  an  equitable  title  tliereto,  an  instruc- 
tion was  erroneous  which  cut  off  matters  of 
defense  existing  between  the  defendant  (mak- 
er) and  an  indorsee."  Tyson  v.  Joyner,  139 
N.  C.  69,  51  S.  E.  803.  In  the  case  of  Osgood 
V.  Artt  (C.  G.)  17  Fed.  575,  Judge  Harlan* 
says:  "It  is  a  settled  doctrine  of  t&e  law 
merchant  that  the  bona  fide  purchaser  for 
value  of  negotiable  paper,  payable  to  order, 
if  it  be  indorsed  by  the  payee,  takes  the  legal 
title  unaffected  by  any  equities  which  the 
payor  may  have  as  against  the  payee.  But  it 
is  equally  well  settled  that  the  purchaser,  if 
the  paper  be  delivered  to  him  without  in- 
dorsement, takes  by  the  law.  merchant  only 
the  rights  which  the  payee  has,  and  there- 
fore takes  subject  to  any  defense  the  payor 
may  rightfully  assert  as  against  the  payee. 
The  purchaser  in  euch  case  becomes  only  the 
equitable  owner  of  the  claim  or  debt  evl> 
denced  by  the  negotiable  security,  and,  In  the 
absence  of  defense  by  the  payor,  may  demand 
and  receive  the  amount  due,  and,  if  not  paid, 
sue  for  Its  recovery  in  the  name  of  the  pay- 
ee, or  in  his  own  name  when  so  authorized 
by  the  local  law."  In  Trust  Company  r. 
Bank,  101  U.  S.  68,  25  L.  Ed.  876,  it  is  said : 
"The  contract  cannot  therefore  be  converted 
into  an  indorsement  or  an  assignment  If  it 
could  be  treated  as  an  assignment  of  the  note, 
it  would  not  cut  off  the  defenses  of  the  mak- 
er. Such  an  effect  results  only  from  a  trans- 
fer according  to  the  law  merchant;  that  is, 
from  an  indorsement  An  assignee  atands  in 
the  place  of  hia  assignor  and  takes  simply  an 
assignor's  rights,  but  an  indorsement  creates 
a  new  and  collateral  contract."  B-ut  the  oth- 
er question  now  under  consideration  is  con- 
sidered in  1  Daniel,  Neg.  Instr.  (5th  Ed.)  | 
574,  and  that  able  and  learned  text-writer 
states  the  principle  thus:  "When,  however, 
a  bill  or  note  unindorsed  by  the  payee,  or  in- 
dorsed by  the  payee  specially  and  unindorsed 
by  his  indorsee,  is  in  the  possession  of  anoth- 
er person,  the  question  whether  or  not  its 
bare  possession  is  evidence  of  his  right  to 
demand  payment  is  of  a  different  charact^. 
Without  the  indorsement  of  the  payee  or  «pe^ 
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cUl  indorsee,  sncli  posseBslon  would  clearly 
not  entitle  tlxe  holder  to  the  privileges  of  a 
bona  fide  holder  for  value,  as,  at  best,  he 
would  only  hold  the  equitable  title  to  the  in- 
strument, and  could  not  sue  at  law  upon  it 
as  a  ground  of  action."  .  Referring  to  this 
extract  from  the  treatise  of  Mr.  Daniel,  we 
said  in  Tyson  v.  Joyner,  supra,  at  page  73  of 
139  N.  a,  at  page  804  of  51  S.  B.:  "The  sig- 
natures of  indorsers,  where  indorsement  is  re- 
quired to  vest  the  legal  title,  must  be  proved. 
Norton  on  BiUs  and  Notes,  831.  In  the  case 
of  an  assignment  of  a  bill  or  note,  which 
transfers  only  the  equitable  ownership,  as 
distinguished  from  an  Indorsement  according 
to  the  law  merchant,  which  transfers  the  le- 
gal title,  the  equitable  owner,  being  the  par- 
ty in  Interest,  may  now  sue  in  his  own  name 
(Code,  i  1T7),  and  he  may  recover  subject  to 
prior  equities.  Spence  v.  Tapscott  [93  N.  C. 
246]  and  Bresee  v.  Orumpton  [121  N.  G.  122, 
28  S.  Eu  351],  supra.  When  It  is  said  in  the 
cases  'that  there  is  a  prima  facie  presump- 
tion of  law  in  favor  of  every  holder  of  nego- 
tiable paper  to  the  extent  that  he  is  the  own- 
er of  it,  that  he  took  it  for  value  and  before 
dishonor,  and  in  the  regular  course  of  busi- 
ness,' it  win  be  found  that  reference  is  made 
to  a  holder  by  indorsement  or  to  an  instru- 
ment whldi  under  the  law  merchant  was  not 
required  to  be  indorsed,  but  which  was  nego- 
tiable by  delivery.  The  expression  was  used 
in  Tredwell  v.  Blount,  86  N.  O.  33,  cited  by 
plaintiff's  counsel,  but  in  that  case  the  note 
was  indorsed  and  the  signature  of  the  indor- 
ser  was  proved." 

As  to  the  authority  of  G.  B.  Avent  to  bind 
the  drug  company,  it  is  very  true,  as  argued 
by  defendant's  counsel,  that,  where  a  party 
deals  with  an  agent  with  limited  authority, 
he  must  ascertain  at  his  peril  the  extent  of 
his  power  to  act  for  his  principal,  and  in 
some  cases  this  doctrine  may  extend  to  what 
are  sometimes  called  general  agents,  under 
certain  circumstances.  Bank  v.  Hay,  143  N. 
C.  326,  55  S.  E.  811;  Swindell  v.  Latham,  145 
N.  C.  144,  58  S.  E.  1010, 122  Am.  8t  Rep.  430; 
Metal  Company  v.  Durham  Company,  145  N. 
O.  293,  69  S.  B.  60;  10  Gyc.  940  (h).  It  may 
also  be  conceded,  for  the  sake  of  argument 
and  as  contended  by  the  defendant's  counsel, 
that  a  general  manager,  who  is  not  author- 
ized to  do  so,  either  expressly  or  by  implica- 
tion arising  out  of  the  course  or  conduct  of 
the  business  of  a  corporation,  or  from  the  na- 
ture of  the  transaction,  has  no  power  to  ex- 
ecute a  negotiable  instrument  in  its  name  and 
behalf.  10  Gyc.  929,  and  note  93.  We  said 
in  Bank  v.  Hay,  supra,  that  "the  power  to 
bind  a  principal  by  the  making  or  indorsing 
of  negotiable  paper  is  an  important  one,  not 
lightly  to  be  inferred.  It  should  be  confer- 
red directly,  unless  by  necessary  implication 
the  duties  of  the  agent  cannot  be  performed 
without  the  exercise  of  the  power,  or  where, 
as  otherwise  expressed,  the  power  is  practi- 


cally Indispensable  to  accomplish  the  object 
of  the  agency,  and  the  person  dealing  with 
the  agent,  subject  to  the  principles  heretofore 
stated,  must  see  to  it  that  his  authority  Is 
adequate^"  See,  also.  Tiffany  on  Agencies,  p. 
215,  fi  48;  (Mechem  on  Agency  (1889)  §§  389< 
393.  While  we  have  referred  to  this  conten- 
tion of  the  defendant's  counsel,  it  must  not 
be  understood  that  we  think  the  principle 
thus  alleged  by  them  to  be  established  has 
any  application  to  this  case,  for  it  sufficient- 
ly appears  that  the  defendant  failed  to  re- 
pudiate the  unauthorized  act  of  its  agent.  If 
he  had  no  power  to  act  as  he  did,  and  so  far 
ratified  his  act  as  to  become  liable  for  the 
amount  of  the  note,  which  is  now  in  suit  It 
also  appears  in  the  case  that  the  defendant 
before  this  action  was  brought  made  a  pay- 
ment on  the  note  and  thereby  recognized  its 
validity.  But,  however  this  may  be,  the  case, 
as  to  the  ratification  of  the  defendant,  was 
properly  submitted  to  the  jury  upon  the  evi- 
dence, and  they  have  found  against  the  de- 
fendant. 

We  have  examined  the  case  of  Witz  v. 
Gray,  116  N.  C.  48,  20  S.  B.  1019,  which  Is 
now  cited  to  us  by  defendant's  counsel,  and 
cannot  see  that  it  has  any  bearing  upon  the 
question  of  Avent's  authority  to  execute  the 
note.  The  plaintiff  does  not  seek  to  recover 
upon  this  note  as  a  holder  in  due  course,  or 
as  an  innocent  purchaser  of  a  negotiable  In- 
strument properly  indorsed,  but  simply  as 
the  equitable  owner  of  the  note,  which  own- 
ership it  has  established  by  producing  the 
note  at  the  trial.  If  the  defendant  was  liable 
to  the  Equitable  Manufacturing  Company  up- 
on the  note  when  it  was  executed  or  deliver- 
ed to  that  company,  it  is  now  liable  to  the 
plaintiff  upon  the  evidence  in  this  case,  noth- 
ing else  appearing. 

The  case  was  correctly  tried  in  the  court 
below,  and  we  must,  therefore,  affirm  the 
judgment. 

No  error. 


(152  N.  C.  147) 

ELLISON  et  al.  v.  TOWN  OP  WILLIAMS- 
TON  et  al. 

(Supreme  Court  of  North  Carolina,     March  9, 

1910.) 

1.  Municipal  Cobpokations  (§  918*)— Issu- 
ance OF  Bonds—Submission  to  Voters. 

The  Legislature  having  by  Priv.  Laws  1907, 
c  146,  conferred  power  upon  town  commission- 
ers of  Williamston  to  aubmit  to  the  voters  of 
the  town  a  proposition  to  issue  bonds  to  fur- 
nish electric  lights,  which  ia  a  necessary  expense, 
it  was  equivalent  to  a  legislative  requirement 
that  the  sense  of  the  voters  should  be  had  before 
the  undertaking  was  entered  upon. 

[Ed.    Note.— For  other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  §  1919;    Dea  Diz.  § 

9ia*i 

2.  Municipal  Corporations  (5  867»)— Issu- 
ance OF  Bonds— Necessity  for  Submission 
to  Voters. 

While  obligations  of  a  municipality  incur- 
red for  necessary  expenses  do  hot  come  within 
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Const,  art.  7,  {  7,  providing  that  no  municipality 
shall  contract  a  debt  except  for  necessary  ex- 
penses, unless  by  a  vote  of  the  majority  of  the 
qualified  voters  therein,  the  question  is  one  of 
legislative  regulation,  and  all  limitations  estab- 
lished by  statute  as  to  incurring  debts  for  nec- 
essary expenses  must  be  observed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1841;  Dec.  Dig.  § 
867.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;  CM.  Cook,  Judge. 

Action  by  one  Ellison  and  others  against 
the  town  of  Williamston  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

On  the  hearing  it  was  made  to  appear: 
That  on  September  15, 1909,  the  town  author- 
ities had  formally  passed  the  following  res- 
olutions : 

"Whereas,  experience  bas  demonstrated 
the  necessity  for  providing  a  system  of  light- 
ing the  streets  of  said  town,  and  that  all  ex- 
periments herebefore  made  to  do  so  have 
proved  unsuccessful;  and,  whereas,  upon 
careful  investigation  the  board  has  ascertain- 
ed that  an  electric  light  plant  can  be  install- 
ed of  sufficient  capacity  to  furnish  lights  for 
the  town  and  its  Inhabitants  at  a  cost  of 
eight  thousand  dollars : 

"We  therefore  declare  the  Installment  of 
an  electric  light  plant  for  the  said  town  is  a 
public  necessity,  and  that  it  is  necessary  to 
contract  a  debt  of  $8,000  for  such  purpose. 
It  is  therefore  resolved  to  issue  bonds  in  said 
amount  of  $8,000,  each  carrying  interest  at 
6  per  cent,  payable  semi-annually,  and  ma- 
ture twenty  years  from  date.  The  said  bonds 
shall  not  be  sold  for  less  than  par,  and  the 
proceeds  of  such  sale  shall  not  be  used  for 
any  other  purpose  than  the  purchase  and 
establishment  of  said  plant. 

"It  is  also  resolve^  that  a  tax  of  16% 
cents  on  property,  50  cents  on  each  poll,  in 
addition  to  the  municipal  taxes  as  now  col- 
lected, be  levied  for  the  payment  of  the  in- 
terest on  said  bonds  and  a  sinking  fund  to 
pay  the  principal  at  maturity. 

"Above  resolutions  adopted  at  a  meeting 
of  the  town  commissioners  September  15, 
1909,  and  ordered  to  be  spread  upon  minutes 
as  a  record  thereof." 

That  said  authorities  were  entering  into  a 
contract  for  the  purpose  indicated,  and  were 
proceeding  in  other  respects  to  carry  out  the 
terms  of  the  resolutions,  when  stayed  by  pre- 
liminary order  issued  in  the  cause.  That  the 
acts  of  the  Legislature  bearing  on  the  ques- 
tion presented,  and  relevant  to  the  inquiry, 
were  Priv.  Laws  1901,  c.  129,  Priv.  Laws 
1907,  c.  146,  amending  said  chapter,  and  the 
general  provisions  of  Revisal,  c.  73,  particu- 
larly section  2924,  to  the  extent  that  these 
general  provisions  were  unaffected  by  the 
special  legislations  referred  to.  It  was  ad- 
mitted that  the  question  presented  had  not 
been  submitted  to  the  voters  of  the  town. 


There  was  evidence  tending  to  show  that  the 
special  tax  levy  contemplated  and  directed 
by  the  resolution  would  exceed  the  amount 
permitted  by  the  terms  of  section  2924  of  the 
Revisal,  referred  to.  The  court  entered  judg- 
ment making  the  restraining  order  perpetual, 
and  defendants  excepted  and  appealed. 

H.  W.  Stubbs,  for  appellants.    A*  R.  Dun- 
ning, for  appellees. 

HOKE,  J.  (after  stating  the  facts  as  above). 
Chapter  146,  Priv.  Laws  1907,  this  being  the 
statute  more  directly  applicable  to  the  ques- 
tion presented,  after  conferring  on  the  town 
commissioners  of  Williamston  "the  power,  if 
they  deemed  best,  to  submit  to  the  voters  of 
the  town  a  proposition  to  issue  bonds  in  the 
amount  of  $10,000  f6r  the  purpose  of  build- 
ing a  town  hall,"  contains  the  following  pro- 
vision: "Provided  further,  that  if  the  com- 
missioners shall  desire  to  hold  similar  elec- 
tions for  the  issue  of  bonds  or  to  borrow 
money  for  any  municipal  improvements,  as 
electric  lights,  sewerage,  waterworks  or 
street  improvements,  and  shall  so  vote  at 
two  separate  meetings,  not  coming  within 
two  months  of  each  other,  and  shall  record 
such  vote  in  their  minutes,  and  have  a  ma- 
jority-present and  a  majority  voting  In  favor 
of  It  at  each  meeting,  they  may  order  an 
election  held  in  the  same  manner  as  above 
stated,  by  complying  in  every  way  with  the 
full  meaning  and  form  of  t])ls  act  Said 
elections  shall  be  held  as  are  elections  of 
town  officers,  and  no  new  registration  had 
unless  required  by  said  commissioners."  And 
we  hold  it  to  be  a  proper  construction  of  the 
statute,  and  others  of  similar  import,  that 
where  a  Legislature  confers  power  upon  a 
municipal  corporation  to  submit  the  question 
of  a  bond  Issue  for  an  enterprise  of  this  char- 
acter to  the  voters  of  a  municipality,  and 
the  statute  is  still  in  effect,  it  is  equivalent  to 
a  legislative  declaration  and  requirement  that 
the  sense  of  the  voters  shall  be  had  before 
the  undertaking  is  entered  upon.  True,  we 
have  decided  in  several  of  the  more  recent 
cases  that,  where  the  question  is  presented 
as  an  open  proposition,  the  obligations  of  the 
municipality  incurred  for  the  purpose  indi- 
cated should  be  considered  a  necessary  ex- 
pense; that  they  do  not  come  within  the 
constitutional  provision  as  to  incurring  mu- 
nicipal Indebtedness  contained  in  article  7, 
§  7 ;  and  that  no  vote  of  the  people  is  ordi- 
narily required.  Bradshaw  v.  High  Point, 
151  N.  C.  517,  66  S.  E.  601;  Commissioners 
V.  Webb,  148  N.  C.  120,  61  S.  B.  670;  Faw- 
cett  V.  Mt.  Airy,  134  N.  C.  125.  45  S.  B.  102», 
63  L.  R.  A.  870,  101  Am.  St  Rep.  825.  But 
these  and  other  decisions  are  also  to  the  ef- 
fect that,  while  there  Is  no  definite  constitu- 
tional restraint  In  reference  to  indebtedness 
of  this  character,  the  question  continues  to 
be  a  matter  of  legislative  regulation,  and  that 
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the  limltatloiis  and  restraints  established  by 
the  statute  law  must  always  be  observed  and 
complied  with.  Speaking  to  this  question  in 
Commissioners  v.  Webb,  supra,  the  court 
said:  "While  there  is  no  constitutional  in- 
hibition, however,  on  the  issuance  of  these 
bonds,  the  authorities  with  us  are  to  the  ef- 
fect that  when  the  charter  of  a  municipality 
or  general  or  special  legislation  applicable  to 
the  question  requires  or  provides  that  a 
proposition  to  incur  an  Indebtedness  or  issue 
bouds  for  a  given  purpose  shall  be  submitted 
to  the  voters  of  a  town  for  their  approval, 
this  will  amount  to  a  statutory  restriction, 
and  such  Indebtedness  shall  not  be  Incurred 
anless  the  measure  has  been  sanctioned  and 
approved  by  the  voters  according  to.  the  pro- 
visions of  the  statute;  and  this  though  such 
indebtedness  is  properly  classed  as  a  neces- 
sary expense" — citing  Robinson  v.  Goldsboro, 
135  N.  C.  382,  47  S.  B.  462;  Wadsworth  v. 
Concord,  133  N.  O.  587,  45  S.  B.  948. 

Although  the  framers  of  our  Constitution 
did  not  deem  it  exx)edient  to  fix  the  definite 
restraint  on  incurring  indebtedness  for  nec- 
essary municipal  expenses  contained  in  ar- 
ticle 7,  I  7,  for  reasons  Indicated  in  Perry  v. 
Commissioners,  148  N.  C.  521,  62  S.  B.  608, 
tbey  were  so  deeply  sensible  of  the  impor- 
tance of  the  subject,  and  of  the  dangers  that 
UDiight  arise  from  an  unlimited  power  to  con- 
tract debts,  even  for  necessary  purposes,  that 
they  incorporated  a  provision  as  follows :  Ar- 
ticle 8,  8  4 :  "It  shall  be  the  duty  of  the  Leg- 
islature to  provide  for  the  organization  of 
cities  and  incorporated  villages,  and  to  re- 
strict their  power  of  taxation,  assessment, 
borrowing  money,  contracting  debts  and 
loaning  their  credit,  so  as  to  prevent  abuses 
in  assessments  and  in  contracting  debts  by 
such  municipal  corporati(Nas."  We  are  there- 
fore acting  in  furtherance  of  this  salutary 
provision  of  our  organic  law,  as  well  as  ap- 
plying accepted  principles  of  statutory  con- 
struction in  holding,  as  stated,  that  when  a 
statute  of  the  Legislature  provides  for  an 
election  on  a  proposition  of  this  character 
to  incur  a  given  Indebtedness,  even  for  a  nec- 
essary expense,  and  the  statute  is  still  in 
force,  such  an  act  is  expressive  of  a  legis- 
lative requirement  that  before  the  enterprise 
may  be  entered  upon  an  election  must  be 
beld ;  whether  the  act  be  expressed  In  terms 
permissive  or  mandatory,  and  that  any  effort 
of  the  authorities  to  proceed  without  the 
sanction  of  popular  approval  so  obtained, 
would  be  without  warrant  of  law.  To  hold 
otherwise  would  be  to  declare  that  an  act  of 
our  Legislature  deliberately  and  formally 
passed  was  utterly  without  significance. 

There  is  nothing  in  this  position  that  mili- 
tates against  the  decisions  of  our  court  on 
this  subject,  so  far  as  we  have  examined. 
In  Bradshaw's  Case,  supra,  the  act  providing 
for  a  popular  vote  was  held  to  have  been 
repealed  by  a  subsequent  statute.     In  the 
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case  of  Greensboro  v.  Scott,  138  N.  C.  181, 
50  S.  B.  589,  the  same  fact  was  in  evidence ; 
that  the  act  directing  an  election  had  been 
in  effect  repealed.  And  the  present  Chief 
Justice,  distinguishing  the  case  from  that  of 
Robinson  v.  Groldsboro,  supra,  among  other 
things,  said:  "In  Robinson  v.  Goldsboro,  135 
N.  C.  382  [47  S.  E.  462],  the  act  requiring  a 
popular  vote  had  not  been  abrogated  or  modi- 
fied by  a  subsequent  enactment"  In  Faw- 
cett's  Case,  supra,  the  commissioners  of  Mt 
Airy  had  been  empowered  to  submit  to  the 
voters  a  proposition  to  issue  bonds  to  the 
amount  of  $50,000  for  the  purpose  of  "pro- 
curing for  the  town  a  system  of  waterworks 
and  Installing  an  electric  plant  to  furnish  the 
town  with  water  and  light"  The  election 
was  held,  the  measure  approved,  and  the 
bonds  issued  and  sold.  It  was  subsequently 
disclosed  that  the  bonds  issued  pursuant  to 
this  election  were  not  sufficient  for  the  pur- 
pose, and  the  commissioners,  acting  under 
the  general  authority  vested  in  them  by  the 
law,  issued  bonds  for  the  remainder  of  the 
cost  There,  as  stated,  the  measure  had 
been  approved,  and  a  bond  issue  for  the 
amount  had  been  issued  and  disposed  of.  The 
force  and  effect  of  the  act  was  at  an  end,  and 
the  statute  having  fixed  no  limit  on  the 
amount,  as  in  Burgin  v.  Smith,  151  N.  C. 
561,  66  S.  B.  607,  it  was  held  that  the  ques- 
tion as  to  residue  of  the  required  expenditure 
was  an  open  proposition  to  be  dealt  with  by 
the  municipality  under  its  general  power  to 
provide  for  the  necessary  expense  of  the 
town.  In  the  case  at  bar,  however,  the  stat- 
ute providing  for  a  popular  election  being 
now  in  force,  this  requirement  must  be  com- 
plied with  before  the  undertaking  may  law- 
fully proceed. 

The  court  being  of  opinion  that  the  mu- 
nicipal authorities  are  thus  far  without  pow- 
er to  issue  the  bonds,  it  is  not  necessary  to 
consider  or  determine  the  effect  of  an  ex- 
cessive tax  levy.  In  Commissioners  of  Pitt 
County  V.  MacDonald,  148  N.  C.  125,  61  S. 
B.  643,  we  have  held,  in  effect,  that,  when  a 
bond  issue  has  been  otherwise  properly  made, 
the  validity  of  such  bonds  will  not  be  af- 
fected by  the  fact  that  in  a  given  year  the 
tax  rate  allowed  by  the  law  was  insufficient 
to  enable  the  county  to  make  a  present  pay- 
ment thereon ;  and  this  principle  would  seem 
to  accord  with  the  defendant's  view  as  to 
the  effect  of  the  tax  levy  being  excessive. 
But  this  has  ceased  to  be  of  Importance,  as 
we  have  held  that  the  entire  enterprise  is 
without  warrant  of  law  until  the  question 
had  been  submitted  to  a  vote  of  the  people 
in  the  way  the  statute  provides. 

We  are  of  opinion,  therefore,  that  the  re- 
straining order  was  properly  made  perpet- 
ual, and  the  judgment  of  his  honor  to  that 
effect  must  be  affirmed. 

Affirmed. 
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(162  N.  C.  107) 

CLARY  et  al.  t.  HATTON  et  al. 

(Supreme  Oourt  of  North  Carolina.    March  9, 

1910.) 

1.  TsNANOT  IN  Common  (|  13*)— Nature  of 
Estate. 

Tenants  in  common  hold  their  estates  by 
anity  of  possession,  and  the  possession  of  one 
inures  to  the  benefit  of  all  his  co-tenants,  not 
only  as  concerns  themselves,  but  also  as  to 
strangers. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Conunon,  Cent.  Dig.  $  29;   Dec.  Dig.  |  13.^] 

2.  Tenancy  in  Common  (5  14*)— Oubteb  of 
Co-Ten  ANTS— Sufficiency  of  Possession. 

A  tenant  in  common  may  hold  such  posses- 
sion of  the  common  property  as  will  amount  to 
'  an  actual  ouster  of  his  co-tenants,  and  put  them 
to  their  action  in  ejectment  to  be  let  into  pos- 
session, but  possession  to  have  that  effect  must 
be  manifested  by  a  clear  and  unequivocal  act. 
equivalent  to  an  open  denial  of  the  co-tenants* 
nghts  and  sufficient  to  put  them  out  of  the 
seisin. 

[E3d.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dec.  Dig.  §  14.*) 

3.  Tenancy  in  Common  (§  15*)— Action  Be- 
tween Co -Ten ANTS— Evidence. 

In  partition  by  certain  co-tenants,  evidence 
held  sufficient  to  go  to  the  jury  on  the  question 
whether  defendant's  ancestor  taking  possession 
of  the  premises  held  them  adversely  to  his  co- 
tenants,  plain  tiffs  ancestors,  or  only  with  their 
permission. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  §§  52,  116;    Dec  Dig.  § 

4.  Evidence  (§  273*)— Declarations— Chab- 
acter  of  Possession  of  Land. 

The  declarations  and  conduct  of  a  person 
In  x)osRession  of  land  are  competent  as  against 
himself,  or  one  claiming  under  him,  to  explain 
and  qualify  his  possession,  and  to  show  what 
was  the  true  character  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1108-1120;  Dec.  Dig.  |  273;*  Ad- 
verse  Possession,  Cent  Dig.  $  670.] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Cook,  Judge. 
Action  by  R.  W.  Clary  and  others  against 

5.  H.  Hatton  and  others.  Judgment  of  non- 
suit, and  plaintiffs  appeal.  Reversed  for  new 
trial. 

The  plaintiffs  allege  that  they  are  tenants 
in  common  with  defendants  of  the  town  lot 
described;  that  S.  R.  Clary,  as  sole  heir  of 
Sarah  Clary,  is  entitled  to  one-third  undivid- 
ed interest;  that  the  other  plaintiffs,  W.  A. 
Ellison,  S.  H.  Ellison,  J.  R.  Ellison,  Susan 
Roberson,  and  Belle  Goddard,  are  entitled  to 
one-third  as  the  heirs  of  Belle  Ellison;  and 
that  defendants  S.  H.  Hatton  and  Mary  B. 
Gurganus  are  entitled  to  one-third  as  the 
heirs  of  John  Hatton.  The  defendants  plead- 
ed sole  seisin.  At  conclusion  of  plaintiff's 
evidence,  motion  to  nonsuit  was  sustained. 

Harry  W.  Stubbs.  for  appellants.  Martin 
&  Critcher  and  Winston  &  Everett,  for  ap- 
pellees. 

BROWN,  J.  It  is  admitted  in  the  plead- 
ings that  the  lot  in  controversy  Is  situated 


in  the  town  of  Wllllamston,  that  it  is  known 
as  the  Hatton  place,  and  that  Samuel  Hatton, 
the  common  ancestor  of  plaintiffs  and  defend- 
ants, remained  in  possession  until  his  death. 

It  is  admitted  in  the  record  that  Samuel 
Hatton  and  his  wife,  Susan,  left  three  chil- 
dren—John H.  Hatton,  Sarah  Clary,  and 
Belle  Ellison.  It  is  farther  admitted  that  S. 
R.  Clary,  one  of  the  plaintiffs,  was  the  only 
son  and  heir  at  law  of  Sarah  Hatton,  who 
afterwards  intermarried,  with  R.  W.  Clary, 
and  that  the  said  Sarah  Hatton  was  the 
daughter  of  Samuel  and  Susan  Hatton ;  that 
the  other  plaintiffs  are  the  only  children  and 
heirs  at  law  of  Belle  Hatton,  who  afterwards 
intermarried  with  J.  H.  Ellison,  and  that  she 
also  was. the  daughter  of  Samuel  and  Susan 
Hatton;  that  the  defendants  S.  H.  Hatton 
and  Mary  B.  Gurganus  are  the  only  children 
and  heirs  at  law  of  John  H.  Hatton,  who  was 
the  brother  of  the  said  Belle  Ellison  and 
Sarah  Clary  and  the  only  son  of  Samuel 
and  Susan  Hatton.  There  is  evidence  tend- 
ing to  prove  that  Samuel  Hatton  and  his 
wife  Susan  and  children  aforesaid  resided 
on  this  lot  for  10  years  up  to  Samuel  Hat- 
ton's  death  in  1863;  that  this  occupation  as 
a  residence  was  continued  by  his  widow  and 
children  after  his  death;  that  the  widow 
continued  to  reside  there  for  20  years  up  to 
her  death  in  1872 ;  and  that  from  1S72  to  bis 
death  in  1908  John  Hatton,  the  defendant's 
father,  continued  to  reside  there.  Since  his 
death  the  defendants,  his  children,  have  been 
in  possession.  This  proceeding  was  institut- 
ed April  8,  1909.  The  evidence  of  continu- 
ous occupation  by  Samuel  Hatton  and  his 
successors  up  to  the  date  of  this  proceed- 
ing is  more  than  sufficient  to  put  title  out 
of  state,  even  if  such  evidence  be  necessary, 
in  a  proceeding  qf  this  kind,  where  sole 
seisin  is  pleaded,  and  the  defendants  claim 
title  and  right  of  possession  to  the  whole 
property.  We  think  that  the  only  question 
presented  relates  to  the  character  of  John 
Hatton's  possession  from  death  of  his  mother 
in  1872  up  to  the  time  of  his  death.  Is  there 
evidence  sufficient  to  go  to  the  Jury  that 
John  Hatton's  possession  was  permissive  and 
inured  to  the  benefit  of  his  sisters,  or  was 
it  adverse,  so  that  the  law  will  presume 
such  an  ouster  as  would  have  enabled  his 
co-tenants  to  bring  ejectment  against  him? 

It  is  elementary  that  tenants  in  common 
hold  their  estates  by  unity  of  possession,  and 
that  the  possession  of  one  inures  to  the  bene- 
fit of  all  his  co-tenants,  not  only  as  concerns 
themselves,  but  also  as  to  strangers.  2  Black- 
stone,  192.  Nevertheless  one  tenant  in  com- 
mon may  hold  such  possession  of  the  com- 
mon property  as  will  amount  to  an  actual 
ouster  of  his  co-tenants,  so  as  to  put  them  ta 
their  action  in  ejectment  to  be  let  into  pos- 
session. But  such  possession,  in  order  to 
have  that  effect,  must  be  manifested  by  some 
clear,  positive,  and  unequivocal  act  equivalent 
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to  an  open  denial  of  the  co-tenant's  rights, 
and  to  putting  them  out  of  the  seisin.  These 
principles  of  law  are  so  fully  and  learnedly 
discussed  by  Mr.  Justice  Walker  In  the  recent 
case  of  Dobbins  y.  Dobbins,  141  N.  C.  213,  53 
S.  B.  870.  10  L.  R.  A.  (N.  S.)  185.  that  it  Is 
useless  to  further  elaborate  them.  We  think 
there  is  abundant  eyldence  to  go  to  the  Jury 
that  the  possession  of  defendant's  ancestor, 
John  Hatton,  was  never  adverse  to  the  rights 
of  his  sisters,  or  to  these  plaintiffs^  and  that 
consequently  he  acquired  no  title  by  rea- 
son of  his  possession  after  his  mother's  death 
in  1872  up  to  his  own  death  in  1908. 

The  evidence  tends  to  prove  that  John  Hat- 
ton's  possession  was  the  continuation  of  that 
of  hlB  parents;  tliat  no  deed  can  be  found 
under  which  he  claims;  that  he  told  one 
Keith  eight  years  before  he  died,  and  while 
he  was  then  living  on  the  lot,  that  he  only 
claimed  or  owned  one  third  of  the  lot  and 
his  sisters  each  owned  a  third,  and  for  that 
reason  he  had  not  improved  it,  and  did  not 
wish  to  spend  any  money  on  it.  These  dec- 
larations of  John  Hatton  are  Inconsistent 
with  a  claim  of  sole  ownership  or  exclusive 
possession,  and  are  competent,  not  to  Impeach 
any  title  that  he  had  already  acquired  by  20 
years'  possession,  but  to  show  that  in  reality 
he  had  never  acquired  any  title  by  such  pos- 
session, because  his  possession  during  the 
entire  period  it  continued  from  1872  to  the 
day  the  declaration  was  made  was  of  a 
permissive,  and  not  of  an  adverse  charac- 
ter, and  that  is  was  with  his  sisters'  con- 
sent This  would  tend  to  rebut  any  pre- 
sumption of  an  ouster  at  any  time  prior  to 
such  declaration.  John  Hatton  could  have 
remained  there  a  century,  had  he  lived  so 
long,  with  the  consent  of  his  sisters,  and 
adcnowledging  their  title,  without  putting 
them  to  an  action  to  assert  their  rights.  As 
long  as  he  acknowledged  their  title,  they  had 
no  cause  of  action.  The  declarations  of  John 
Hatton,  made  eight  years  before  his  death 
In  1908^  and  while  he  lived  on  the  property. 
Qualified  and  explained  his  entire  previous 
possession.  His  declaration  in  1900  in  ac- 
knowledgment and  recognition  of  his  sisters' 
title  is  evidence  that  prior  to  then  he  had 
never  claimed  adversely  to  them.  It  is  ele- 
mentary learning  that  the  declarations  and 
conduct  of  a  person  In  possession  of  land  are 
always  competent  as  against  himself  or  those 
claiming  under  him  to  explain  and  qualify 
Ills  possession  and  to  show  what  was  the 
true  character  of  such  possession.  Prof. 
Gieenleaf  says:  "In  regard  to  the  declara- 
tions of  persons  in  possession  of  land.  ex\ 
planatory  of  the  character  of  their  posses- 
sion, there  has  been  some  difference  of  opin- 
ion ;  but  it  is  now  well  settled  that  declara- 
tions in  disparagement  of  the  title  of  the 
declarant  are  admissible  as  original  evidence. 
Possession  is  prima  facie  evidence  of  seisin 
in  fee  simple ;  and  the  declaration  of  the  pos- 


sessor that  he  is  tenant  to  another  it  is  said 
makes  most  strongly  against  his  own  inter- 
est, and  therefore  is  admissible."  1  Green- 
leaf  on  Evidence,  {  109;  9  Am.  &  Bng.  p.  8; 
Yates  V.  Yates,  76  N.  a  142;  Kirby  v.  Maaten, 
70  N.  C.  540;  Hilliard  v.  Phillips,  81  N.  O. 
104. 

We  are  of  opinion  that  bis  honor  erred  Id 
sustaining  the  motion  to  nonsuit 

New  trial. 


(152  N.  C.  12t) 

BISSKLL  V.  GREENLBAF-JOHNSON 
LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     March  9, 

1910.) 

1.  Master  awd  Servant  (§§  101,  102*)— Inju- 
ries TO  Servant— Safe  Plage  to  Work- 
Safe  Appliances. 

An  employer  is  required  to  provide  a  rea- 
sonably safe  place  for  his  employes  to  work, 
and  to  supply  them  with  appliances  and  imple- 
ments safe  and  suitable  for  the  purpose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  135,  171,  178,  179,  180- 
184 ;   Dec.  Dig.  §{  101,  102.*J 

2.  Master  and  Servant  (S  234*)— Injuries 
to  Servant  —  Contributory  Neoligenob— 
Obvious  Defect. 

That  a  servant  continued  to  work  in  the 
presence  of  an  obvious  defect  will  not  constitute 
contributory  negligence,  even  in  cases  where 
the  doctrine  of  assumption  of  risk  applies. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  684-686,  706-700;  Dec. 
Dig.  I  i34.*] 

3.  Master  and  Servant  (S  234*)  —  Injuries 
TO  Servant^Defects. 

A  servant  may  recover  for  an  injaxr  from 
defects  due  to  the  master's  fault  of  which  the 
servant  had  notice,  if,  under  all  the  circumstan- 
ces, a  servant  of  ordinary  prudence,  acting  with 
such  prudence,  would,  under  the  same  condi- 
tions, have  continued  the  same  work  under  the 
same  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  684-686»  706-709;  Dec. 
Dig.  S  234.*] 

4.  Master  and  Servant  (|  180*)— Injuries 
TO  Servant  —  B*ELLOw  Servant  Act— Loo- 
oiNo  Roads. 

The  fellow  servant  act  (Revisal  1006,  | 
2646),  making  a  master  liable  for  injuries  to  a 
servant  proximately  resultin^^  from  a  defect  in 
the  machinery,  ways,  or  appliances  of  a  railroad 
corporation,  applies  to  loggmg  roads. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  360;  Dec.  Dig.  S  180.^1 

5.  Master  and  Servant  (|  110*)— Injuries 
TO  Servant  —  Railroads  —  Defective  En- 
gine—Duty TO  Repair. 

Plaintiff,  a  locomotive  engineer,  had  op- 
erated an  engine  on  defend anrs  logging  road 
for  some  years.  Prior  to  the  first  part  of  July, 
the  engines  were  equipped  with  a  cab,  but  dur- 
ing that  month  the  cab  on  plaintiff's  engine  was 
burned,  and  he  was  required  to  operate  the  en- 
gine thereafter  for  two  or  three  weeks  without 
a  cab;  during  which  he  was  exposed  to  the 
elements,  which  resulted  in  a  severe  sickness 
causing  the  injuries  sued  for.  Defendant's  sa- 
perintendent  admitted  that  the  ensnne  was  with- 
out a  cab  for  two  or  three  wee&s,  and  stated 
that  the  reason  why  he  had  not  re-e(^uipped  it, 
in  accordance  with  his  promise  to  plaintiff,  was 
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that  he  regarded  the  building  of  the  cab  as  a 
oonvenience,  and  not  a  necessity.  Held  sufficient 
to  establish  actionable  negligence  on  defendant's 
part 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  110.*1 

Appeal  from  Superior  Ck)iirt,  Martin  Ooun- 
ty;  G.  M.  Cook,  Judge. 

Action  by  William  Blssell  against  the 
Greenleaf-Johnson  Lumber  Ck>mpany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  plaintiff,  a  witness  in  his  own  behalf, 
testified,  in  part,  as  follows:  "I  was  locomo- 
tive engineer  in  the  service  of  the  defendant 
In  1904,  and  had  been  so  engaged  with  that 
company  for  14  years.  During  the  months 
of  July  and  August,  1904,  I  was  engaged  ev- 
ery day  except  Sunday  as  engineer  on  one  of 
the  log  trains  in  hauling  logs.  The  first  part 
of  July  the  cab  of  the  engine  was  burned. 
Before  then  there  has  always  been  one  on 
all  the  engines  I  operated  for  them.  A  cov- 
ered cab  on  the  engine  protected  me  from  the 
sun,  heat,  and  rain.  Ambrose  was  the  man- 
ager and  general  superintendent  of  the  work. 
He  hired,  paid  off,  and  discharged  the  agents 
and  servants.  I  was  working  under  his  di- 
rection. The  weather  during  the  months  of 
July  and  August  was  excessively  hot,  with 
the  excessive  rainstorms.  1  was  exposed 
after  the  burning  of  the  cab  to  the  rain  and 
heat  until  I  was  taken  sick.  My  health  was 
good  before  that  time.  After  each  of  the 
rains  I  would  be  drenched,  and  then  the 
sun  would  come  out  and  the  heat  from  the 
boiler.  I  would  go  on  between  3  and  4  o*clock 
a.  m.  and  would  remain  continuously,  some- 
times until  10  or  11  o'clock  p.  m.  I  would 
be  upon  the  engine  hauling  logs,  and  some- 
times would  be  standing  still  to  load  the  car 
with  logs.  Ambrose  would  frequently  ride 
with  me  on  the  engine,  and  I  would  ask  him 
when  he  was  going  to  have  the  cab  put  back, 
and  he  said  as  soon  as  possible.  I  asked  him 
to  replace  the  cab  repeatedly,  and  he  said  he 
would  do  so  as  soon  as  possible.  I  remained 
there  because  I  expected  he  would  replace 
the  cab  and  relying  upon  his  promise.  I  had 
the  position,  and  desired  to  retain  it"  The 
witness  testified  further  as  to  promises  to 
repair  the  engine  made  by  the  superintend- 
ent and  manager,  and  there  was  also  evi- 
dence on  part  of  plaintiff  tending  to  show 
that  owing  to  the  defect  in  the  engine  as  de- 
scribed, and  the  Incident  and  necessary  ex- 
posure, the  plaintiff  suffered  a  severe  attack 
of  illness,  the  Injury  complained  of.  The 
ordinary  Issues  in  actions  of  this  character 
were  submitted.  There  was  evidence  for 
plaintiff,  judgment,  and  defendant  excepted 
and  appealed. 

Martin  &  Critcher  and  Winston  ft  Everett, 
for  appellant.    H.  W.  Stubbs,  for  appellee. 


HOKE,  J.  Under  a  charge  free  from  error 
the  jury  have  accepted  the  plaintiff's  version 
of  the  matter,  and,  this  being  true,  a  clear 
cause  of  action  has  been  estaUished  in  plains 
tifTs  favor. 

Under  repeated  adjudications  of  this  court 
we  have  held  that  an  employer  is  required 
to  provide  for  his  employes  a  reasonably 
safe  place  to  work,  and  to  supply  them  with 
appliances  and  implements  safe  and  suitable 
for  the  purpose;  and,  even  in  cases  where  the 
doctrine  of  assumption  of  risk  is  applicable, 
it  is  not  merely  working  in  the  presence  of 
an  obvious  defect  that  will  constitute  con- 
tributory negligence.  In  Shearman  &  Red- 
field  on  Negligence,  |  211,  the  authors  state 
what  they  consider  the  correct  rule  as  fol- 
lows: "The  true  rule,  as  nearly  as  it  can  be 
stated,  is  that  a  servant  can  recover  for  an 
injury  suffered  from  defects  due  to  the  mas- 
ter's fault,  of  which  he  had  notice,  if  under 
all  the  circumstances  a  servant  of  ordinary 
prudence,  acting  with  such  prudence,  would, 
under  similar  conditions,  have  continued  the 
same  work  under  the  same  risk."  A  state- 
ment that  has  been  substantially  affirmed  by 
us  in  Pressly  v.  Yam  Mills,  138  N.  C.  410,  51 
S.  E.  69,  and  other  cases  of  like  import.  It 
is  also  well  recognized  that  promises  and  as- 
surances of  needed  repairs  on  the  part  of  an 
employer  will  frequently  relieve  an  employ^ 
of  the  charge  of  contributory  negligence, 
which  might  otherwise  be  maintained  against 
him.  Shearman  &  Bedfield,  S  215,  note  1; 
Springs  Y.  Railroad,  190  N.  C.  186,  41  S.  B. 
100. 

While  the  principles  Just  referred  to  were 
presented  by  counsel  as  arising  on  the  tes* 
tlmony,  they  can  hardly  be  considered  as  di- 
rectly apposite  to  the  case  at  bar;  for  we 
have  held  in  several  of  the  more  recent  cases 
that  our  statute,  called  the  "Fellow  Servant 
Act"  (Revlsal  1905,  §  2646),  applies  to  these 
logging  roads.  Sawyer  v.  Lumber  Oo.,  145 
N.  C.  24-27,  58  S.  E.  598,  22  L.  R.  A.  (N.  S.) 
200,  citing  Hemphill  v.  Lumber  Co.,  141  N. 
O.  487,  54  S.  E.  420;  Simpson  v.  Dumber  Ck>.« 
133  N.  C.  96,  45  S.  E.  468;  Craft  v.  Lumber 
Co.,  132  N.  a  156,  43  S.  E.  497.  And  under 
our  decisions  construing  this  statute,  when 
an  injury  arises  to  an  employ 6  as  the  prox- 
imate result  of  a  defect  in  the  ''machinery, 
ways  or  appliances  of  the  company,"  the  de- 
fense of  assumption  of  risk,  as  It  ordinarily 
obtains,  is  not  available  to  defendant  Coley 
y.  Railroad.  129  N.  C.  409,  40  S.  B.  195,  5T 
L.  R.  A.  817. 

There  is,  in  fact,  very  little  confiict  In  the 
testimony  on  the  essential  features  of  this 
demand.  The  superintendent,  testifying  for 
the  company,  admitted  that  the  engine  was 
without  a  cab  for  two  or  three  weeks,  and 
offers  no  satisfactory  or  sufficient  explana- 
tion of  the  delay.  On  cross-examination  this 
witness  said  "that  he  regarded  the  building 
of  the  cab  as  a  convenience  but  not  a  neces- 
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Bity";  and  this  is  no  doubt  the  reason  that 
greater  effort  waB  not  made  to  expedite  the 
needed  repairs. 

In  our  opinion,  the  case  has  been  correctly 
tried,  and  the  judgment  must  be  affirmed. 

No  error. 


052  N.  a  114) 

BROWN  T.  ALSOP  &  PIERCE. 

(Supreme  Court  of  North  Carolina.     March  9, 

1910.) 

1.  Contracts  (§  352*)-^uestions  fob  Jury- 
Conflicting  Evidence. 

A  contradiction  in  the  evidence  between 
parties  to  a  verbal  contra'ct  as  to  the  terms 
thereof  presents  a  question  for  the  jury. 

[Ed.  Note.—For  other  cases,  see  Contracts, 
Dec.  Dig.  {  352.*] 

2.  Pleaoinq  (§  69*)  —  Complaint  —  Admis- 
sions. 

A  recital  in  a  complaint  against  city  side- 
walk contractors  for  breach  of  contract  of  pur- 
chase of  sand  that  defendants  at  the  time  there- 
in mentioned  had  a  contract  to  pave  sidewalks, 
and  were  engaged  in  paving  the  same,  is  not  an 
admission  that  as  to  the  quality  of  the  sand 
the  clause  of  defendants'  contract  with  the  city 
that  all  material  must  meet  the  requirements 
of  the  city  engineer  was  made  a  part  thereof. 

[E3d.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  §  69.*] 

8.  Sales  (§  388*)  — Action  for  Breach  of 
Contract— Damages— Instructions. 

In  an  action  for  breach  of  contract  of  sale 
of  sand  to  defendant  city  contractors,  an  in- 
struction expressly  telling  the  jury  that  plaintiff 
could  not  recover  for  the  sand  washed  away  by  a 
Btorm,  but  only  for  the  sand  he  was  prevented 
from  delivering  under  his  contract,  leaves  no 
doubt  that  the  consideration  of  every  element 
of  damages  except  the  profits  legitimately  accru- 
ing from  so  much  of  the  contract  as  defendants 
Srevented  plaintiff  from  performing  was  with- 
rawn  from  the  jury,  and  there  was  no  error  in 
respect  thereto. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig;  I  388.*1 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Gulon,  Judge. 

Action  by  H.  A.  Brown  against  Alsop  & 
Pierce.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    No  error. 

Civil  action  to  recover  damages  for  a  breach 
of  contract  for  the  sale  and  delivery  of  sand 
to  be  used  by  defendant  in  paving  the  streets 
of  New  Bern,  tried  at  November  term,  1909, 
C?raven  county  superior  court;  his  honor. 
Judge  Guion,  presiding. 

The  following  issues  were  submitted  with- 
out objection. 

•*(1)  Did  defendant  ente%  Into  a  contract 
with  plaintiff  to  furnish  all  the  sand  to  the 
defendants  that  they  needed  in  paving  the 
sidewalks  of  the  city  of  New  Bern?  Answer. 
Yes.     (By  consent.) 

**(2)  Did  plaintiff  and  defendant  contract 
that  defendants  were  to  pay  plaintiff  only  for 
such  sand  as  was  accepted  by  the  city  en- 
gineers?   Answer.  No. 

'(3)  If  so,  was  plaintiff  able,  ready,  and 


**i 


willing  to  perform  such  contract  on  his  part? 
Answer.  Yes. 

'*{4)  Did  defendants  wrongfully  break  their 
contracts  as  alleged?    Answer.  Yes. 

''(5)  If  so,  what  damage  is  plaintiff  enti- 
tled to  recover?    Answer.  $700,  with  interest 

**(6)  What  damage,  if  any,  is  defendant  en- 
titled to  recover  by  reason  of  their  counter- 
claim?" 

From  the  judgment  rendered  defendants 
appealed. 

Simmons,  Ward  &  Allen,  for  appellants. 
D.  L.  Ward,  for  appellee. 

BROWN,  J.  We  find  no  error  committed 
in  the  trial  below,  and,  as  the  controversy  is 
one  almost  entirely  of  fact,  we  deem  it  un- 
necessary to  discuss  the  several  assignments 
of  error  in  detail. 

The  principal  question  of  law  presented 
arises  upon  the  exception  taken  to  the  re- 
fusal of  the  court  below  to  direct  the  jury 
upon  all  the  evidence  to  answer  tbe  second 
issue  in  the  a^rmative.  This  contention  of 
defendants  is  based  upon  the  theory  that 
plaintiff  made  the  contract  between  the  city 
of  New  Bern  and  Alsop  &  Pierce  the  basis 
of  his  action,  and,  said  contract  requiring 
that  "all  material  ♦  ♦  •  must  meet  re- 
quirements placed  upon  It  by  the  engineer," 
these  requirements  became  parts  of  Brown's 
contract  with  Alsop  &  Pierce.  We  find  noth- 
ing in  the  evidence  of  the  plaintiff  as  to  the 
terms  of  the  contract  between  plaintiff  and 
defendants  which  justifies  the  assumption 
that  the  city  engineer  was  to  be  the  arbiter 
who  should  pass  on,  and  finally  determine, 
the  quality  of  the  sand  to  be  furnished  by 
plaintiff  to  defendants.  On  the  contrary,  the 
plaintiff  testifies  that  the  sand  was  not  to 
be  approved  by  the  city  engineer,  that  he  re- 
fused to  enter  into  a  contract  of  that  nature, 
and  made  defendants'  superintendent  exam- 
ine the  sandbeds  in  advance.  The  following 
extracts  from  the  record  place  this  beyond 
controversy:  **Q.  Their  contract  required 
the  approval  of  the  city  engineer?  A.  Yes, 
sir.  Q.  You  knew  that  when  you  entered 
into  the  contract?  A.  I  knew  it  was  to  be 
approved  by  the  city  engineer.  Q.  And  you 
pretend  to  say  you  entered  into  a  contract 
whereby  you  were  to  furnish  certain  sand 
whether  approved  by  the  city  engineer  or 
not?  A.  Yes,  sir;  I  decline  to  make  a  con- 
tract subject  to  any  man's  approval.  I  con- 
tracted to  deliver  from  a  certain  bank  after 
they  examined  it  before  approval.  Q.  They 
told  you  they  would  accept  the  contract  for 
delivery  out  of  that  bank?  A.  Yes;  they 
told  me  that  that  sand  was  all  right."  There 
is  evidence  by  defendants  that  contradicts  the 
plaintiff's  version  of  the  terms  of  the  con- 
tract. As  the  agreement  between  plaintiff 
and  defendants  was  not  in  writing,  the  judge 
properly  submitted  the  matter  to  the  jury. 
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But  it  is  contended  that  the  complaint  It- 
self contains  an  averment  which  is  practi- 
cally an  admission  that  plaintiff  contracted  in 
respect  to  the  quality  of  the  sand  as  contend- 
ed by  defendant  This  allegation  is  as  fol- 
lows ;  "First.  That  the  defendants  G.  T.  Al- 
sop  and  R.  T.  Pierce  are  partners  doing  busi- 
ness as  Alsop  &  Pierce,  and  at  the  time  here, 
in  mentioned  had  a  contract  to  pave  the  side- 
walks of  the  city  of  New  Bern,  and  were  en- 
gaged in  paving  said  sidewalks.'*  There  Is 
DO  other  reference  in  the  complaint  to  the 
contract  of  defendants  with  the  city.  In  the 
remaining  sections  of  the  complaint  the  ref- 
erences to  a  contract  are  plainly  intended 
to  refer  to  the  verbal  contract  between  plain- 
tiff and  defendants.  We  do  not  think  the 
mere  reference  to  the  city  contract  in  the 
first  section  of  the  complaint  can  reasonably 
be  construed  into  an  admission  that  its  pro- 
visions were  made  a  part  of  the  contract  be- 
tween plaintiff  and  defendants.  It  Is  refer- 
red to  because  the  defendants  had  contract- 
ed with  the  plaintiff  for  the  delivery  of  all 
the  sand  needed  by  them  in  that  particular 
work,  which  was  to  be  the  measure  of  the 
quantity  of  sand  contracted  for.  When  the 
contract  was  being  negotiated  between  plain- 
tiff and  defendants,  the  latter  had  the  right 
to  demand  that  the  sand  should  pass  the  In- 
Fj>eotion  of  the  city  engineer.  This,  accord- 
ing to  the  finding  of  the  jury,  they  failed  to 
exact,  but  entered  into  the  contract  with 
jilaintlff  without  such  requirement.  The  ex- 
ceptions to  the  charge  upon  the  issue  of  dam- 
ages are  without  merit.  The  charge  of  the 
Iciirned  judge  Is  very  lucid  upon  the  entire 
case,  especially  so  upon  the  issue  of  damage. 
An  examination  of  it  leaves  no  doubt  that 
he  withdrew  from  the  jury  the  consideration 
of  every  element  of  damages  except  the  prof- 
its legitimately  accruing  from  so  much  of  the 
contract  as  defendants  prevented  plaintiff 
from  performing.  He  expressly  told  the  jury 
that  for  the  sand  washed  away  by  the  storm 
the  jury  should  not  give  plaintiff  damage, 
but  only  for  the  sand  that  he  was  prevented 
from  delivering  under  the  terms  of  his  con- 
tract. 

We  think  the  case  was  fairly  and  ably 
tried,  and  that  no  error  has  been  committed. 

No  error. 


(152  N.  C.  79) 

DEPPE  V.  ATI/ANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.     March  0, 

1910.) 

1.  Appeal   and    Erbob    (8   927*)— Review- 
Motion  FOB  Judgment. 

Where  a  case  is  presented  to  the  Supreme 
Court  on  appeal  from  the  granting  of  defend- 
ant's motion  for  judgment  under  the  statute  at 
the  conclusion  of  plaintiff's  evidence,  the  evi- 
dence must  be  construed  in  the  view  most  fa- 
vorable to  plaintiff,  and  every  fact  which  it  tends 
to  prove  and  which  is  an  essential  ingredient  of 
the  cause  of  action  must  be  established,  as  the 


jury,  if  the  case  had  been  submitted  to  them, 
might  have  found  those  facts  from  the  testi- 
mony. 

[EUl.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2912,  2917,  3748.  4024; 
Dec.  Dig.  §  927.*] 

2.  Railboads  (§  484*)— Action  fob  Ikjubies 
BY  I^'l  RE— Question  roB  Jury. 

Evidence  held  to  present  a  question  for  the 
jury  whether  defendant  railroad  company*s  en- 
gine was  the  origin  of  the  fire  adjoining  its 
right  of  way  which  destroyed  plaintiff's  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
C^nt.  Di«.  S§  1740-1740 ;   Dec.  Dig.  |  484.*] 

3.  Railroads  (§  453*)— Action  for  Injubixb 
—Origin  of  Fibb— Determination. 

In  considering  the  origin  of  a  fire  In  an 
action  against  a  railroad  company  for  injuries 
therefrom,  it  is  immaterial  whether  it  started  on 
or  off  its  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads* 
Cent.  Dig.  §{  1657-1600;    Dec.  Dig.  S  453.*1 

4.  Railboads  (§  480*)— Actions  fob  Injuries 
BY  Fire— Pbksumptions  and  Burden  of 
Pboof. 

The  origin  of  a  fire  being  fixed  on  a  railroad 
company,  it  is  presumptively  chargeable  with 
negligence,  and  has  the  burden  of  proving  it  ased 
all  necessary  precautions  for  confining  sparks 
or  cinders. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  170»-1716;    Dec.  Dig.  |  480.*] 

5.  Railboads  (S  453*)— Injubies  by  Fibb— 
Cabe  to  Pbsvent. 

A  railroad  company  was  not  negligent  as 
to  a  fire  destroying  property  not  on  its  right  of 
way,  originating  trom  sparks  or  cinders,  if  it 
used,  by  a  competent  and  skilled  engineer,  in  a 
careful  way,  all  the  precautions  approved  and  in 
general  use  for  confining  the  same. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1657-1660;    Dec.  Dig.  §  453.*] 

Appeal  from  Superior  Court,  Craven  Comi- 
ty;  Guion,  Judge. 

Action  by  N.  R.  Deppe  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re* 
versed. 

D.  If.  Ward  and  D.  B.  Henderson,  for  ap- 
pellant   Moore  &  Dunn,  for  appellee. 

MANNING,  J.  This  case  being  presented 
to  us  upon  motion  for  judgment,  under  the 
statute,  made  by  the  defendant  at  the  conclu- 
sion of  plainfiflTs  evidence,  the  rule  establish- 
ed by  this  court,  for  the  consideration  of  the 
evidence,  is  thus  stated:  *'The  evidence  must 
be  construed  In  the  view  most  favorable  to 
the  plaintiff,  and  every  fact  which  it  tends 
to  prove  and  which  is  an  essential  Ingredient 
of  the  cause  of  action  must  be  established,  as 
the  jury,  if  the  tase  had  been  submitted  to 
them,  might  have  found  those  facts  from  the 
testimony."  Cotton  v.  Railroad,  149  N.  C. 
227,  62  S.  B.  1093 ;  Brlttain  v.  Westhall,  135 
N.  C.  492,  47  S.  E.  616;  Freeman  v.  Brown, 
151  N.  C.  Ill,  65  S.  B.  743.  The  plaintiff 
sues  to  recover  damages  for  the  negligent 
destruction  by  fire  of  two  dry  kilns,  a  large 
lot  of  lumber,  and  a  sawmill  plant  and  ap- 
purtenances,  located    at   Deppe,    in   Onslow 
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cooDty,  and  near  a  track  of  the  defendant 
The  fire  occurred  on  the  morning  of  August 
15,  1908.  A  freight  train  operated  by  the  de- 
fendant stopped  on  that  morning  at  Deppe, 
and  the  engine  was  for  15  or  20  minutes 
shifting  cars  backwards  and  forwards  on  the 
side  track  running  to  plaintiff's  plant.  The 
kilns  were  built  near  the  side  track — 60  feet 
from  it  They  lay  lengthwise  along  the  track, 
and  in  the  green  end  of  the  kiln — i/e.,  the 
end  through  which  the  trucks  full  of  lumber 
are  run  into  the  kiln,  at  the  top — there  was 
a  ventilator  4  or  4%  by  8  feet,  opening  back 
about  6  or  7  feet  high.  The  kilns  were  each 
about  20  feet  wide,  and  were  used  for  drying 
out  lumber.  They  were  heated  by  steam  con- 
ducted in  iron  pipes  from  a  boiler  156  feet 
away.  The  pipes,  after  reaching  the  kilns, 
were  laid  on  iron  pipes  in  the  bottom  of  the 
kilns,  and  the  ventilators  were  used  for  the 
discharge  of  the  hot  air  moistened  by  the 
water  from  the  lumber.  The  kilns  were 
tightly  built,  and  no  fire  was  in  or  about 
them.  From  the  iron  pipes  to  the  place 
where  the  fire  was  discovered  in  the  top  of 
the  kilns  was  12  to  14  feet  When  the  fire 
was  discovered  near  the  top  of  the  kiln  and 
near  the  ventilator,  between  the  ceiling  and 
the  roof,  no  fire  was  discovered  around  the 
pipes  or  nearer  them  than  the  ventilator.  The 
ventilators  were  open.  The  wind  was  blow- 
ing from  the  railroad  track  towards  the  kilns, 
and  they  were  enveloped  in  the  black  smoke 
of  the  shifting  engine  while  there.  The  boil- 
er, which  furnished  the  steam  heat  to  the 
kiln,  was  156  feet  away  from  the  kiln,  and 
the  wind  was  blowing  its  smoke  and  cinders 
from  its  smokestack  away  from  the  kilns. 
Only  one  of  the  two  kilns  was  heated  the 
morning  of  the  fire.  The  mill  was  idle  and 
no  fire  in  its  boiler.  It  was  in  evidence  that 
it  was  impossible  for  the  fire  occurring  in  the 
part  of  the  kiln  where  it  was  when  first  seen 
to  have  been  caused  by  the  steam-heated 
pipes.  The  time  between  the  departure  of 
the  defendant's  train  and  the  breaking  out  of 
the  fire  was  estimated  by  the  witnesses  to 
have  been  from  three-fourths  of  an  hour  to 
an  hour  and  three-fourths.  Some  of  them  de- 
scribed it  as  a  short  time.  The  witnesses 
explained  in  detail  the  construction  of  the 
kilns,  the  location  in  them  of  the  steam  pipes, 
and  a  map  of  the  premises  was  used,  showing 
the  relative  location  and  distances  of  the 
sawmill,  lumber  sheds,  kilns,  boiler,  and  rail- 
road tracks. 

The  first  question,  therefore,  presented  is: 
"Was  the  defendant's  engine  the  origin  of  the 
fire?"  Does  the  evidence,  construed  In  the 
view  most  favorable  to  the  plaintiff,  tend  to 
prove  this  primal  fact?  The  defendant  con- 
tends that  no  witness  testified  that  he  saw 
sparks  emitted  by  the  engine,  or  that  he  saw 
the  sparks  from  the  defendant's  engine  ignite 
the  plaintiff's  lumber  kiln.  In  considering 
this  contention,  it  must  be  remembered  that 
this  fire  occurred  in  the  daytime — ^in  the  bril- 
liancy of  a  summer  sun — rendering  sparks 


emitted  by  an  engine  Incapable  of  being  seen 
by  the  human  eye.  That  no  one  saw  the 
sparks  Ignite  the  burued  property  was  tl^o 
fact  in  McMillan  v.  Railroad  Co.,  126  N.  C. 
725,  36  S.  E.  129,  and  Williams  v.  Railroad, 
140  N.  C.  623,  53  S.  E.  448,  in  which  latter 
case  this  court  comments  upon  a  similar  con- 
tention: **No  one  testified  that  he  saw  the 
sparks  fall  from  the  engine  upon  the'  rl;?ht 
of  way.  It  is  rarely  that  this  can  be  shown 
by  eyewitnesses,  for  it  would  be  put  out  by 
the  observer.  But  here  the  fire  was  seen  on 
the  right  of  way.  It  burnt  along  the  track  be- 
tween the  ditch  and  the  ends  of  the  ties,  and 
thence  had  gone  into  the  woods.  The  wind 
was  blowing  from  the  northwest  across  the 
track ;  the  fire  being  on  the  south  side.  Two 
witnesses  testified  that  they  first  saw  the 
smoke  about  30  minutes  after  the  defendant's 
engine  passed.  How  long  before  that  the 
fire  began  no  one  knew,  but  there  was  no  fire 
before  the  engine  passed.  The  other  witness- 
es first  saw  the  fire  after  a  longer  interval, 
and  there  was  evidence  the  fire  burnt  both 
ways.  These  were  matters  for  the  jury." 
The  evidence  offered  in  the  present  case  tends 
to  fix  the  origin  of  the  fire  upon  the  defend- 
ant's engine  by  exclusion  of  every  other 
known  cause.  There  was  no  fire  before  the 
defendant's  engine  began  shifting  cars  on  the 
track.  There  was  no  fire  about  the  kiln  or 
within  156  feet,  more  than  twice  the  distance 
of  defendant's  engine.  Smoke  from  the  en- 
gine entirely  enveloped  the  kiln.  The  only 
opening  In  the  kiln  was  the  ventilator — the 
place  at  which,  or  near  which,  the  fire  was 
discovered.  It  was  impossible  for  the  fire  to 
have  originated  from  the  steam  pipes.  The 
wind  was  blowing  the  smoke  from  plaintiff's 
boiler  away  from  the  kiln,  and  was  blowing 
the  dense  smoke  from  defendant's  engine  on 
the  kiln,  until  it  was  enveloped.  We  think 
the  evidence  ought  to  have  been  submitted  to 
the  Jury,  as  the  triers  of  the  fact,  to  deter- 
mine the  primal  fact — if  the  defendant's  en- 
gine was  the  cause  of  the  fire.  As  the  evi- 
dence tended  to  prove  this  fact,  we  must,  for 
the  purposes  of  this  motion,  assume  that  this 
fact  was  established,  and  that  the  jury  would 
have  so  found.  In  considering  the  origin  of 
the  fire,  it  is  immaterial  whether  the  fire 
caught  on  or  off  the  right  of  way.  The  place 
of  ignition  is  important  on  the  second  ques- 
tion. • 

The  second  question  presented  is:  Could 
the  jury  find  from  this  primal  fact  that  the 
plaintiff's  property  was  negligently  burned 
by  the  defendant?  In  2  Sher.  &  Redf.  on 
Negligence,  §  676,  the  learned  authors  say: 
"The  decided  weight  of  authority  and  of 
reason  is  in  favor  of  holding  that  the  origin 
of  the  fire  being  fixed  upon  the  railroad  com- 
pany, it  is  presumptively  chargeable  with 
negligence,  and  must  assume  the  burden  of 
proving  that  it  had  used  all  those  precautions 
for  confining  sparks  or  cinders  (as  the  case 
may  be)  which  have  already  been  mentioned 
as  necessary.     This  is  the  common  law  of 
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England,  and  the  same  rale  has  been  follow- 
ed in  New  York,  Maryland,  North  Carolina, 
South  Carolina,  Illinois,  Wisconsin,  Missouri, 
Nebraska,  and  Texas."  Ellis  v.  Railroad  Co., 
24  N.  C.  138 ;  Manufacturing  Co.  v.  Railroad, 
122  N.  C.  881,  29  S.  B.  575;  Hosiery  Co.  v. 
Railroad,  131  N.  C.  238,  42  S.  E.  602 ;  Lum- 
ber Co*  V.  Railroad,  143  N.  C.  324,  55  S.  E. 
781.  If  the  defendant  can  show  at  the  trial 
that  it  "had  used  all  those  precautions  for 
confining  sparks  or  cinders,"  which  are  ap- 
proved and  in  general  use,  and  the  Jury  shall 
so  find  the  fact,  the  trial  Judge  will  instruct 
them  to  answer  the  issue  of  negligence  "No," 
provided  the  precautions  were  used  by  a  com- 
petent and  skilled  engineer  in  a  careful  way. 
Rule  1  in  Williams  v.  Railroad,  140  N.  C. 
623,  53  S.  E.  448 ;  Knott  v.  RaUroad,  142  N. 
C.  238,  55  S.  E.  150.  In  this  case  we  assume 
the  kilns  were  not  on  the  right  of  way  of 
defendant,  and  it  would  seem  that  the  case 
falls  under  rule  1  of  the  summary  of  the 
rules  of  negligence,  stated  with  such  clearness 
by  the  chief  Justice  in  Williams  y.  Railroad, 
140  N.  C.  623,  53  S.  E.  448. 

We  therefore  think  his  honor  erred  in  sus- 
taining the  motion  to  nonsuit,  and  this  Judg- 
ment is  reversed,  and  there  will  be  a  new 
trlaL 


(152  N.  C.  166) 

FINCH  et  al.  v.  SLATER. 

(Supreme  Court  of  North  Carolina.     March  9, 

1910.) 

1.  Appeal  and  Errob  (§  99*)— Decisions  Ap- 
pealable—Attachment Proceedings— Ob- 
deb  Refusing  to  Vacate. 

An  appeal  will  lie  from  an  order  refusing 
to  vacate  an  attachment  for  defects  in  the  affi- 
davit and  want  of  service  of  summons. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  663 ;   Dec.  Dig.  §  99.*] 

2.  Attachment  (§  100*)— Grounds— Removal 
OF  Property  from  State— Sufficiency  of 
Affidavit. 

An  affidavit  for  an  attachment  is  fatally 
defective  where  it  alleged  that  defendant  was 
about  to  remove  his  property  from  the  state 
with  intent  to  defraud  creditors,  but  not  al- 
leging the  grounds  upon  which  the  belief  was 
based,  and  that  he  was  then  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  255-257 ;    Dec.  Dig.  §  10O.*J 

S.  Attachment  (§  92*)  —  Affidavit  —  Suffi- 
ciency. 

An  affidavit  for  attachment  is  defective 
which  does  not  definitely  and  distinctly  state 
any  fact  entitling  plaintiff  to  an  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment. 
Dec.  Dig.  S  92.*] 

4.  Attachment  (§  232*)  —  Proceedings— Va- 
cation OF  Attachment  — Grounds— Want 
OF  Service. 

Where  service  of  summons  is  not  made  upon 
defendant  in  attachment  either  personally,  or 
by  publication,  as  required  by  Revisal  1905,  S 
766,  where  personal  service  is  not  had,  defend- 
ant is  entitled  to  have  the  attachment  vacated. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  S  2S2*] 


Appeal  from  Superior  Court,  Wilson  Coun- 
ty;   Cooke,  Judge. 

Action  by  W.  A.  Finch  and  others  against 
Millard  Slater.  From  an  order  refusing  to 
vacate  an  attachment,  defendant  appeals. 
Reversed. 

Daniel  &  Swindell  and  J.  A.  Farmer,  for 
appellant 

WALKER,  J.  This  action  was  brought  for 
the  recovery  of  $500,  alleged  to  be  due  by  the 
defendant,  Millard  Slater,  to  the  plaintiffs. 
A  warrant  of  attachment  was  Issued  and  lev- 
ied upon  a  fund  in  the  hands  of  W.  D.  P. 
Sharp,  sheriff.  The  defendant,  through  his 
counsel,  entered  a  special  appearance,  and 
moved  to  dismiss  the  attachment  because  of 
defects  in  the  affidavit,  and,  further,  because 
there  had  been  no  service  of  process,  either 
personally  or  by  publication.  The  court  re- 
fused to  vacate  the  attachment,  and  the  de- 
fendant excepted  and  appealed. 

It  has  been  settled  by  decisions  of  this 
court  that  an  appeal  will  lie  in  such  a  case. 
Sheldon  v.  Kivett,  110  N.  C.  408,  14  S.  B. 
970 ;  Fertilizer  Co.  v.  Grubbs,  114  N.  0.  470, 
19  S.  E.  597 ;  Judd  v.  Mining  Co.,  120  N.  C. 
397,  27  S.  E.  81;  Warlick  v.  Reynolds,  151 
N.  C.  606,  66  S.  E.  657.  The  affidavit  upon 
which  the  warrant  of  attachment  issued  ^s 
fatally  defective  In  several  respects.  It  Al- 
leges that  the  defendant  is  about  to  remove 
some  of  his  property  from  the  state  with  in- 
tent to  defraud  his  creditors  without  stating 
grounds  upon  which  this  belief  is  based,  and 
that  he  is  now  in  the  state  of  Georgia.  The 
affidavit  is  also  defective  in  that  it  does  not 
definitely  and  distinctly  state  any  fact  which 
would  entitle  the  plaintiff  to  a  warrant  of 
attachment  Judd  v.  Mining  Co.,  supra.  It 
also  appears  that  the  defendant  has  not  been 
served  with  the  summons,  either  personally 
or  by  publication,  and  no  effort  seems  to  have 
been  made  by  the  plaintiffs  to  bring,  him  be- 
fore the  court  by  service  of  process  In  any 
form.  Our  statute  requires  that  publication 
of  the  attachment  should  be  made  unless  the 
defendant  can  be  personally  served  with  pro- 
cess, and  a  failure  to  make  such  service,  ei- 
ther personally  or  by  publication,  entitles  the 
defendant  to  have  the  warrant  of  attach- 
ment vacated.  Revisal,  §  766.  There  are 
other  serious  defects  in  the  proceeding,  and 
we  think  the  court  erred  in  not  vacating  the 
attachment. 

The  defendant  also  moved  to  dismiss  the 
action  because  of  the  failure  of  the  plalntiiT 
to  file  his  complaint  or  to  give  a  sufficient 
undertaking  for  their  cost  of  the  suit,  in  the 
event  that  they  failed  to  recover  in  the  ac- 
tion. There  are  so  many  irregularities  be- 
sides those  mentioned  that  we  think  the  court 
may  well  have  dismissed  the  action,  which  it 
refused  to  do,  but  perhaps  those  defects  ia 
the  action  itself  may  be  remedied  in  the  court 
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below  upon  motion*  All  that  we  decide  is 
that  the  court  erred  in  refusing  to  vacate  the 
attachment  upon  the  defendant's  motion,  and 
in  this  respect,  and  to  this  extent,  the  rul- 
ing of  the  court  below  is  reversed. 
Error. 


(152  N.  C.  U7) 

EVBRE3TT  v.  WILLIAMS  et  ux. 

(Supreme  Court  of  North  Carolina.     March  0, 

1910.) 

1.  Dismissal  and  Nonsuit  (S  32*)— Direc- 
tion OF  Verdict. 

Wliere  plaintiff  is  unwilling  to  be  estopped 
by  a  directed  verdict  he  must  take  a  nonsait  im- 
mediately on  the  court  intimating  that  he  will 
direct  a  verdict,  before  the  verdict  is  entered. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Dec.  Dig.  S  32.*] 

2.  Trial  (§  ITl*)— Directed  Verdict— Juris- 
diction. 

A  trial  court  can  always  direct  a  verdict 
against  the  party  upon  whom  rests  the  burden 
of  proof  if  there  is  no  evidence  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  396;    Dec.  Dig.  S  171.*] 

8.  Criminal   Law    (|   753*)  —  Direction    of 

Verdict— "Directed  Verdict." 

In  a  criminal  case,  the  court  may  direct  a 
▼eidict  against  the  state  if  the  evidence  is  insuf- 
ficient to  overcome  the  presumption  of  inno- 
cence, but  a  verdict  cannot  be  directed  against 
the  defendant,  though  the  court  may  charge  the 
jury  that  if  they  believe  the  evidence  they  will 
find  the  defendant  guilty;  that  not  being  a 
"directed  verdict" 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  U  1713,  1727-1730 ;  Dec.  Dig. 
I  753.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Cooke,  Judge. 

Action  by  J.  B.  Everett  against  W.  S. 
Williams  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Winston  &  Everett  and  A.  R.  Dunning,  for 
appellant.  Martin  &  Crltcher,  H.  W.  Stubbs, 
and  A.  O.  Gaylord,  for  appellees. 

CLARK,  C.  J.  On  a  former  trial  between 
the  same  parties,  the  Judge  (having  first  re- 
fused a  motion  to  nonsuit  the  plaintiffs)  In- 
structed the  Jury  that  "under  all  the  evidence 
their  answer  to  the  Issue  should  be»  'No.'  *' 
The  Jury  so  responded,  and  Judgment  was 
thereupon  entered  against  the  plaintiff.  This 
action  being  between  the  same  parties  and 
for  the  same  cause  of  action  his  honor  prop- 
erly held  that  the  verdict  and  Judgment  In 
the  former  case  Is  an  estoppel.  When  his 
bonor  Instructed  the  Jury  to  render  a  verdict 
for  the  defendant  (or  upon  intimation  that 
lie  would  do  so)  the  plaintiff,  If  unwilling  to 
be  estopped,  should  have  talien  a  nonsuit  im- 
mediately, before  the  verdict  was  entered. 
Not  having  elected  to  do  so,  he  Is  now  es- 
topped by  the  verdict 

The  plaintiff  contends  that  the  verdict  and 
judgment  in  the  former  case  Is  void  because 
the  Judge  cannot  direct  a  verdict.    The  court 


can  always  direct  a  verdict  against  the  par- 
ty on  whom  rests  the  burden  of  proof,  If 
there  Is  no  evidence  In  his  favor.  As  In  a 
criminal  case  the  burden  Is  on  the  state  to 
overcome  the  presumption  of  Innocence  a 
verdict  in  such  cases  can  be  directed  against 
the  state,  but  never  against  the  defendant, 
though  the  court,  In  a  plain  case,  may  In- 
struct the  Jury  "If  you  believe  the  evidence 
you  will  find  the  defendant  guilty."  This  Is 
not  "directing  a  verdict."  The  whole  sub- 
ject Is  fully  discussed  In  State  v.  Riley,  113 
N.  O.  648,  18  S.  E.  168.  See,  also,  cases  ap- 
proving that  case  cited  In  the  Annotated 
Edition.  In  State  v.  Shule,  32  N.  C.  153  (cit- 
ed In  State  v.  Riley,  supra),  Pearson,  J.,  said: 
'*When  a  plaintiff  falls  to  msike  out  a  case 
the  Judge  may  say  to  the  Jury  that,  if  all  the 
evidence  offered  be  true,  the  plaintiff  has 
not  made  out  a  case,  and  direct  a  verdict  for 
the  defendants,  unless  the  plaintiff  chooses 
to  submit  to  a  nonsuit.'* 
Affirmed. 

(152  N.  C.  100) 

WILLIS  V.  JARRETT  CONST.  CO. 

(Supreme  Ck)urt  of  North  Carolina.     March  9, 

1910.) 

1.  BviDEiTCE  (§  417*)--Pabol  Evidence— Coh- 
TBACTs— Contract  Part  in  Writing. 

While  parol  evidence  is  not  admissible  to 
contradict  or  vary  the  written  agreement  be- 
tween the  parties,  where  part  of  the  contract  is 
in  writing  and  part  is  oral,  the  part  not  in  writ- 
ing may  oe  proved  by  pasol  to  supplement  the 
written  part,  so  that  where  a  contract  for  the 
sale  and  delivery  by  railroad,  subject  to  inspec- 
tion, of  piles  to  defendant,  did  not  state  whidi 
party  was  to  famish  the  cars  for  shipment  or 
how  often  the  inspections  were  to  be  made,  an 
oral  tigreement  between  the  parties  as  to  tnose 
matters  could  be  shown  by  parol. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  |  1887 ;   Dec.  Dig.  9  417.*] 

2.  Evidence  (i  456*)— Parol  Evzdxnob— Ex- 
plaining Contract— "Rail." 

The  word  ''rail"  ordinarily  means  a  strip 
of  timber  or  metal  generally  used  for  wheels  to 
run  on,  and  as  used  in  a  contract  to  deliver  to 
defendant  piles  **f.  o.  b.  cars  at  N.  &  S.  rail" 
could  not  be  construed  to  mean  an  established 
railroad  siding  in  absence  of  evidence  showing  ' 
that  that  meaning  was  intended,  so  that,  in  an 
action  on  the  contract,  parol  evidence  was  ad- 
missible that  the  meaning  of  the  word  was  de- 
termined by  the  parties  by  defendant  on  plain- 
tifiTs  demand,  desi^ating  the  place  of  delivery, 
at  which  place  plaintiff  delivered  the  piles. 

[Ed.    Note. — For  other   cases,    see   ETvidence, 
Cent.  Dig.  §  2105 ;    Dec.  Dig.  §  466.*] 

3.  Sales  (§  62*)— Construction  op  Contract 
—Entire  or  Severable  Contract. 

In  determining  whether  a  contract  for  the 
sale  of  material  was  entire,  so  that  the  seller 
could  not  sue  thereon,  until  he  had  delivered  all 
the  material,  that  part  of  the  contract  properly 
established  by  parol,  as  well  as  that  in  writing, 
must  be  considered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Out. 
Dig.  §  171 ;  Dec.  Dig.  §  62.«] 

4.  Sales  (§  174*)— Complete  Performance- 
Breach  OF  Other  Party. 

One  party  to  a  contract  of  sale  need  not 
proceed   to  complete  performance   in  order  to 
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sue  for  materials  furnislied  thereunder  where  the 
other  party  has  violated  the  contract,  and  shown 
an  intention  not  to  perform. 

[Ed.  Note.*-For  other  cases,  see  Sales,  Cent. 
Dig.  9  434 ;   Dec  Dig.  fi  174.*] 

6.  Sajles  (I  62*)— Entibb  or  Severable  Char- 
acter OF  Contract  —  Complete  Perform- 
ance—Breach OP  Other  Party. 

Plaintiff  agreed  to  sell  and  deliver  to  de- 
fendant 400  piles  to  be  inspected  each  week  as 
loaded  in  cars  to  be  furnished  by  defendant, 
when  a  specified  percentage  of  the  price  was 
to  be  paid,  and  the  remainder  paid  upon  com- 
plete performance  of  the  contract  by  plaintiff. 
Plaintiff  was  able  and  willing  to  complete  the 
contract,  but  after  he  had  delivered  260  piles  de- 
fendant refused  to  furnish  cars  for  those  de- 
livered, preventing  plaintiff  from  performing  the 
contract.  Held,  that  the  contract  was  not  an 
entire  and  indivisible  contract,  so  as  to  prevent 
plaintiff  from  recovering  for  the  piles  delivered 
when  defendant  breach^  the  contract,  without 
himself  completing  performance  by  delivering  all 
the  piles. 

[Edi  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  172 ;   Dec.  Dig.  §  62.*] 

6.  Sales  (S  3&I*)— Breach  by  Buyer— Dam- 
ages—Mea  SURE. 

In  an  action  for  breach  of  defendant's  con- 
tract to  accept  piles  delivered  to  him,  loaded 
upon  railroad  cars,  where  tile  piles  had  no  mar^ 
ket  value,  the  contract  price  was  the  measure 
of  damages,  deducting  therefrom  the  cost  of 
loading  upon  the  cars. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Die.  §  1105 ;    Dec.  Dig.  {  384.*] 

7.  Sales  (§  384*)— Breach  by  Buyer— Dam- 
ages—Effect  OF  Resale  of  Goods. 

Where,  in  an  action  for  breach  of  defend- 
ant's contract  to  accept  timber  delivered  to  him 
as  agreed,  it  appeared  that  the  person  from 
whose  land  plaintiff  cut  the  timber  and  others 
who  aided  him  in  catting  and  loading  it  sold 
some  of  the  timber  after  it  had  been  delivered 
to  defendant,  and  applied  the  proceeds  to  plain- 
tiff's indebtedness  to  them,  such  amount  snould 
be  deducted  from  the  amount  recovered  by 'plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  1107 ;  Dec  Dig.  {  384.* j 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Guion,  Judge. 

Action  by  A.  P.  Willis  against  the  Jarrett 
Construction  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
in  part 

Issues  were  submitted  to  the  Jury,  and, 
with  their  responses,  are  as  follows: 

**(1)  Did  the  plaintiff  perform,  on  his  part, 
his  contract,  or  was  he  ready,  able,  and  will- 
ing to  perform  the  same?    Ans.  Yes. 

"(2)  Did  defendant  perform  the  contract 
on  its  part,  or  was  It  ready  to  perform  the 
same?    Ans.  No. 

'*(3)  If  the  plaintiff  was  able  and  ready  to 
perform  his  part  of  the  contract,  was  he  pre- 
vented from  performing  the  same  by  the  re- 
fusal of  defendant  to  perform  Its  part  of 
such  contract    Ans.  Yes. 

"(4)  Did  t^laintiff  deliver  or  tender  to  the 
defendant  200  piles  In  accordance  with  the 
terms  of  the  contract  and  agreement  be- 
tween plaintiff  and  defendant,  as  alleged? 
Ans.  Yes. 


"(5)  If  not,  how  many  of  said  piles  were 
so  tendered?    (Not  answered.) 

*'(6)  Were  said  piles  so  delivered  in  ac- 
cordance with  the  specifications  required  to 
pass  inspection  under  the  terms  of  the  con- 
tract?   Ans.  Yes. 

"(7)  Did  defendant  wrcmgfully  fall  and  re- 
fuse to  accept  such  piles  so  tendered  or  de- 
livered?   Ans.  Yes. 

"(8)  After  the  execution  of  such  contract, 
did  plaintiff  voluntarily  abandon  the  same 
for  any  cause?    Ans.  No. 

"(9)  What  damage,  If  any,  has  plaintiff 
sustained.    Ans.  $1,105.'* 

The  written  contract  between  plaintiff  and 
defendant  was  as  follows:  "Newborn,  N.  C 
Aug.  6,  1907.  Please  deliver  the  following 
piling  as  per  Standard  R.  &  P.  S.  Specifica- 
tions. 400  Black  Cypress  piles  45'  long  at 
10  cents  per  lineal  foot  f.  o.  b.  cars  at  Nor- 
folk &  Southern  rail.  Above  subject  to  in- 
spection at  Vanceboro.  Payments  to  be 
made  as  follows.  60  per  cent  upon  inspec- 
tion and  after  same  are  loaded  and  B  L  turn- 
ed over  to  us.  Balance  to  be  paid  when 
whole  number  are  shipped.  Above  order  to 
be  filled  in  30  days.  [Signed]  A.  E.  Klnloch. 
Accepted:  A.  P.  Willis.'*  It  was  admitted 
that  the  abbreviations,  "Standard  R.  &  P.  8. 
Specifications,'*  meai^t,  "Standard  Raleigh 
and  Pamlico  Sound  Specifications,'*  and  "f. 
o.  b."  meant  "Free  on  Board.**  It  was  also 
admitted  that  A.  E.  Klnloch  was  the  repre- 
sentative of  the  defendant;  that  "45'  long" 
meant  "45  feet  long."  One  of  the  contro- 
verted questions  of  fact  was  who  was  to 
furnish  the  cars  to  receive  the  piles,  and 
how  often  the  Inspection  was  to  be  had; 
the  plaintiff  contending,  and  supporting  his 
contention  by  evidence,  that  the  defendant 
agreed  to  furnish  the  cars  and  have  weekly 
inspections.  This  the  defendant  denied.  An- 
other controverted  question  arises  upon  the 
proper  Interpretation  of  the  words  of  the 
contract  determining  the  place  of  delivery, 
to  wit:  "at  Norfolk  &  Southern  raiL**  The 
plaintiff  contended  that  this  meant,  and  was 
agreed  to,  on  or  about  Vanceboro,  and  the 
defendant  contended  these  words,  in  connec- 
tion with  other  words  In  the  contract,  meant 
"at**  Vanceboro.  The  plaintiff  delivered  260 
piles,  which  he  c#Q tended  came  up  to  the 
specifications,  and  they  were  refused  by  the 
defendant,  and  that  the  defendant  refused 
to  furnish  cars  as  agreed  upon,  or.  to  have 
the  piles  Inspected. 

From  the  Judgment  upon  the  verdict,  the 
defendant  appealed  to  this  court 

Lw  I.  Moore,  for  appellant  El  M.  Green 
and  R.  A.  Nunn,  for  appellee. 

MANNING,  J.  The  63  errors  assigned  by 
the  defendant  in  the  record  can  be  fully 
considered  under  the  following  heads:  (1) 
Exceptions  taken  to  the  admission  of  parol 
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evidence  of  the  agreement  of  the  defendant 
to  famish  care  on  which  plaintiff  was  to 
load  the  piles,  and  to  make  weeldy  inspec- 
tions at  Vanceboro  of  the  piles  loaded  on  the 
cars.  (2)  Exceptions  taken  to  the  admission 
of  evidence  that  defendant  designated  the 
places  of  delivery  upon  plaintiff's  demand, 
and  made  clear  the  words  in  the  contract 
"at  Norfolk  and  Southern  rail,"  and  that 
plaintiff  delivered  the  piles  at  places  within 
the  distance  designated  by  defendant,  and 
so  notified  it  (3)  Exceptions  taken  to  the 
refusal  of  the  learned  trial  Judge  to  hold  that 
the  contract  was  an  entire  contract  aiid 
that  as  plaintiff  had  not  delivered  the  400 
piles,  he  could  not  recover.  (4)  Exceptions 
taken  to  the  rule  laid  down  as  the  proper 
measure  of  damages.  We  will  consider  the 
exceptions  in  the  order  of  the  above  group- 
ing. 

It  is  well  and  definitely  settled  by  numer- 
ous decisions  of  this  court  that,  while  parol 
evidence  is  Inadmissible  to  contradict  add 
to,  or  explain  the  written  memorial  of  the 
agreement  between  two  or  more  parties,  yet 
such  evidence  is  admissible.  "Where  a  con- 
tract does  not  fbll  within  the  statute,  the 
parties  may,  at  their  option  put  their  agree- 
ment In  writing,  or  may  contract  orally,  or 
put  some  of  the  terms  in  writing  and  ar- 
range others  orally.  In  the  latter  case,  al- 
though that  which  is  written  cannot  be  aid- 
ed by  parol  evidence,  yet  the  terms  arrang- 
ed orally  may  be  proved  by  parol,  In  which 
case  they  supplement  the  writing,  and  the 
whole  constitutes  an  entire  contract"  Evans 
V.  Freeman,  142  N.  C.  61,  54  S.  B.  847,  and 
cases  cited;  Clark  on  Ck>ntracts  (2d  EM.)  p. 
85.  The  written  memorial  of  the  agreement 
between  the  plaintiff  and  defendant  is  silent 
as  to  which  party  is  to  procure  or  furnish 
the  cars  on  which  the  piles  were  to  be  load- 
ed and  how  often  the  inspections  were  to  be 
r  made,  and  It  was  competent  to  admit  parol 
evidence  of  the  oral  agreement  between  them 
as  to  these  two  matters.  A  reading  of  the 
evidence  shows  that  the  learned  trial  judge 
admitted  parol  evidence  clearly  within  the 
rule,  and  the  exceptions  of  the  defendant 
contained  in  this  group,  cannot  be  sustained. 

Tbb  exceptions  embraced  in  the  second 
group:  The  written  agreement  uses  the 
words,  "f.  0.  b.  cars  at  Norfolk  &  Southern 
rail."  The  defendant  contends  that  the  word 
^Yair*  means  established  siding  or  station  of 
the  Norfolk  &  Southern  Railroad  Ck)mpany. 
We  cannot  see  that  the  word  Is  capable  of 
this  interpretation,  unaided  by  parol  evi- 
dence. It  would  seem  to  mean,  unaided,  the 
iron  rail  of  the  company's  track.  The  word 
is  not  found  in  Black's  Law  Dictionary,  nor 
in  Words  &  Phrases  Judicially  Defined,  ex* 
cept  in  connection  with  the  word  "all,"  as 
**all  rail,"  used  In  directions  for  transporta- 
tion. The  meaning  given  by  the  lexicogra- 
phers is,  "A  strip  of  timber  or  metal  used 
generally  for  wheels  to  run  upon,"  corre- 
sponding with   popular  acceptation   of  the 


word.  It  certainly  does  not  mean,  unaided 
by  evidence  of  the  particular  meaning  in- 
tended by  the  agreement  of  the  parties,  an 
established  siding  or  station.  With  this  word 
used  in  the  contract  as  fixing  the  location  of 
the  delivery  of  the  pile,  capable  of  covering 
every  point  on  the  line  of  the  Norfolk  and 
Southern  Railroad,  the  plaintiff  requested 
the  defendant  to  locate  more  definitely  the 
places  on  the  railroad  at  which  delivery 
would  be  accepted.  The  defendant  did  so, 
and  the  plaintiff  offered  evidence  of  delivery 
at  those  places.  The  jury  was  fully  instruct- 
ed by  his  honor  upon  the  matters  in  differ- 
ence on  this  question,  and  its  verdict  estab- 
lishes the  fact  of  delivery,  by  the  plaintiff, 
at  the  places  designated  by  the  defendant. 
We  overrule  the  exceptions  of  the  defendant 
presented  in  this  group. 

Third  group.  Exceptions  taken  to  the  re- 
fusal of  the  trial  judge  to  hold  that  the  con- 
tract was  an  entire  contract,  and  that  us 
plaintiff  had  not  delivered  the  400  piles,  he 
could  not  recover  for  the  2(j0  piles  delivered. 
In  considering  these  exceptions,  we  must 
accept  the  contract  as  established  by  the  ver- 
dict of  the  jury.  The  contract  so  established 
embraced  other  stipulations  than  those  em- 
braced in  the  writing,  to  wit  that  the  defend- 
ant was  to  furnish  the  cars  and  make  week- 
ly inspections.  It  follows  therefrom  that 
there  were  to  be  cars  loaded  by  plaintiff 
each  week  and  inspections  each  week,  and 
payment  of  the  percentage  specified  in  the 
writing  each  week,  untU  the  complete  per- 
formance of  the  contract  by  the  plaintiff, 
when  the  retained  percentage  should  be  paid. 
The  performance  of  the  contract  by  the  plain- 
tiff was  to  be  In  Installments,  and  payments 
to  be  made  likewise — totles  quotles.  The 
evidence  and  the  verdict  establish  the  fact 
that  plaintiff  was  ready,  able,  and  willing 
to  perform  his  contract;  that  defendant  fail- 
ed to  perform  its  part  of  the  contract  by  fail- 
ing, and  refusing,  when  notified  by  plaintiff, 
to  furnish  cars  on  which  plaintiff  was  to  load 
the  plies;  and  that  such  failure  by  the  de- 
fendant prevented  plaintiff  from  performing 
his  part  of  the  contract  The  act  of  the  de- 
fendant was  not  only  Inconsistent  with,  but 
a  violation  of,  the  duty  Imposed  upon 'it  by 
the  contract.  We  do  not  understand  the  law 
to  compel  one  of  the  parties  to  a  contract 
to  proceed  \vith  his  performance  until  com- 
pleted where  the  other  party  has  violated 
the  contract  by  doing  some  act  in  violation 
of  the  duty  Imposed  upon  him,  and  indi- 
cating a  purpose  not  to  perform,  and  shield 
himself  from  liability  by  pleading  the  fail- 
ure of  the  other  party  to  entirely  perform 
the  contract  In  Dula  v.  CJowles,  52  N.  C. 
290,  75  Am.  Dec.  463,  Pearson,  G.  J.,  speak- 
ing for  this  court  said:  "The  principle  Is 
this:  Where  a  contract  is  entire,  and  not 
made  divisible  by  its  terms,  one  of  the  par- 
tics  cannot  take  advantage  of  his  own  d^ 
fault,  either  from  laches  or  from  a  wUlfcl 
refusal  to  perform  his  part,  fot  the  purpose 
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of  putting  the  contract  out  of  his  way,  so 
as  to  enable  him  to  maintain  assumpsit,  on 
the  common  counts,  and  thereby  evade  the 
rule;  that,  while  the  special  contract  Is  In 
force,  general  assumpsit  will  not  lie,  and  the 
contract  is  considered  to  remain  In  force  until 
it  Is  rescinded  by  mutual  consent,  or  until 
the  opposite  party  does  some  act  inconsistent 
with  the  duty  imposed  upon  him  by  the  con- 
tract, which  amounts  to  an  abandonment 
This  is  as  plain  as  we  can  find  language  in 
which  to  express  the  principle."  In  the  pres- 
ent action,  the  plaintiff  seeks  to  recover  only 
the  contract  price  of  the  260  piles  actually 
delivered  by  him,  less  the  cost  of  loading  on 
cars,  found  by  the  Jury  to  be  25  cents  per 
pile.  He  does  not  seek  to  recover  any  dam- 
ages for  the  140  piles  undelivered  by  reason 
of  the  defendant's  breach  of  contract  It  is 
this  demand  of  the  plaintiff  that  the  defend- 
ant seeks  to  defeat  by  this  contention,  that 
the  contract  is  for  the  delivery  of  400  piles, 
is  an  entire  contract  and,  the  400  not  being 
delivered,  the  plaintiff  can  recover  nothing, 
the  defendant  not  having  used  any  of  those 
delivered.  The  general  rule  stated  in  Cutler 
V.  Powell,  2  Smith  L.  0.  1,  quoted  with  ap- 
proval by  this  court  in  Tussey  v.  Owen,  139 
N.  G.  462,  52  S.  E.  128,  and  in  many  of  its 
decisions,  is  not  applicable  to  the  present 
case.  The  plaintiff  did  not  willfully  refuse 
without  legal  excuse  to  complete  the  perform- 
ance of  his  part  of  the  contract  In  com- 
menting upon  the  Inclination  of  the  courts 
to  relax  the  rigor  of  the  common-law  rule, 
allowing  no  recovery  upon  special  unper- 
formed contracts,  and  in  construing  them  to 
be  entire  contracts.  Smith,  G.  J.,  speaking  for 
this  court  in  Ohamblee  v.  Baker,  95  N.  C.  98, 
said,  quoting  from  Gorman  v.  Bellamy,  82 
N.  G.  496 :  "Accordingly  restrictions  are  im- 
posed upon  the  general  rule,  and  it  is  con- 
fined to  contracts  entire  and  Indivisible,  and 
when  by  the  nature  of  the  agreement  or  by 
express  provision  nothing  Is  to  be  paid  'til 
all  Is  performed."  Wooten  v.  Walters,  110 
N.  C.  251,  14  S.  E.  734,  736.  Applying  this 
rule  of  law,  which  has  been  approved  In 
many  decisions  of  this  court  the  contract 
between  plaintiff  and  defendant  as  establish- 
ed by  the  verdict  Is  not  •*entire  and  indi- 
visible,'* and  there  was  no  error  In  the  re- 
fusal of  his  honor  to  so  instruct  the  jury. 

The  fourth  group  of  exceptions  contains 
the  exceptions  taken  to  the  measure  of  plain- 
tiff's recovery.  In  arriving  at  this,  we  think, 
the  piles  having  no  market  value,  it  was 
proper  for  the  Jury  to  take  the  contract  price, 
as  they  found  that  the  piles  delivered  came 
up  to  the  specifications,  and  to  deduct  there- 
from the  cost  of  loading.  His  honor  so  charg- 
ed the  Jury.  It  appeared  in  the  evidence, 
and  of  this  there  seems  to  be  no  contradic- 
tion, that  after  the  260  piles  were  delivered, 
and  the  defendant  had  declined  to  accept  any 
of  them,  the  landowners  from  whose  land 


plaintiff  had  cut  some  of  them  under  con- 
tracts of  purchase,  and  who  were  not  paid  by 
plaintiff,  and  other  persons  who  had  aided 
plaintiff  in  cutting  or  hauling  them,  and  who 
had  not  been  paid,  sold  some  of  the  piles  and 
applied  the  proceeds  to  plaintiff's  indebted- 
ness to  them  on  these  several  accounts,  and 
this  was  done  with  the  knowledge  of  the 
plaintiff.  As  the  purchase  price  of  the  stand- 
ing timber,  the  cutting  and  hauling  of  the 
piles  each  entered  Into  the  cost,  the  amount 
received  for  the  piles  so  sold  and  applied  to 
plaintiff's  Indebtedness  in  performing  his 
contract  ought  to  be  applied  to  reduce  the 
amount  of  plaintiff's  recovery.  Otherwise 
this  would  be  compelling  defendant  to  pay  a 
second  time  these  amounts  to  the  plaintiff. 
As  plaintiff  received  the  benefit  with  knowl- 
edge, of  the  property  of  defendant  so  sold, 
be  ought  not  again  to  recover  this  sum 
from  the  defendant  Stated  In  different  lan- 
guage, the  plaintiff  sues  to  recover  the  con- 
tract price  of  260  piles  upon  the  theory  that 
he  had  delivered  these  and  pro  tanto  per- 
formed his  contract;  that  delivery  being 
complete,  the  piles  became  the  property  of 
defendant  and  it  owed  the  contract  price. 
The  plaintiff  subsequently  receives  the  bene- 
fit of  the  proceeds  of  the  sale  of  some  of 
these  piles,  the  property  of  the  defendant 
He  ought  therefore,  to  be  required  to  credit 
such  sum  as  a  payment  by  defendant,  and 
have  Judgment  for  the  balance.  According 
to  the  evidence,  there  seems  to  have  been 
no  market  value  for  the  piles.  This  view 
seems  to  have  been  overlooked  by  his  honor 
In  his  clear  and  exhaustive  charge.  The  find- 
ing of  the  Jury  to  the  ninth  issue  will  be  set 
aside  and  new  trial  had  only  upon  that  Is- 
sue, in  order  that  the  contract  price  of  the 
piles,  fixed  at  $1,105,  be  reduced  by  the 
amount  received  for  those  sold  for  the  bene- 
fit of  the  plaintiff.  We  find  no  other  error 
In  the  trial.  The  defendant  will  pay  the 
costs  of  the  appeal. 
Partial  new  trial. 


023  Ga.  876) 
HOGAN  et  al.  v.  STATE. 
(Supreme  Gourt  of  Georgia.     March  1,  1910.) 

(Syllabus  by  the  Court,) 

1.  GouNTiES  (§  183*)  —  Bonds  —  Validation 
Proceedings  —  Sufficiency  of  Interven- 
tion. 

W^ere,  upon  a  petition  to  validate  bonds, 

?ursuaDt  to  the  act  of  December  6,  1897  (Acts 
897,  p.  82),  the  judge  directed  the  respondent 
to  show  cnuse  before  him  at  a  place  within  his 
circuit,  but  outside  of  the  limits  of  the  county 
proposing  to  issue  the  bonds,  and  on  the  day 
appointed  for  the  hearing  certain  taxpayers  of 
the  county  presented  to  him  their  petition  to 
intervene  in  the  cause  for  the  purpose  of  ob- 
jecting to  the  validation  of  the  bonds  upon  the 
grounds  therein  stated,  and  the  judge  indorsed 
thereon  an  order  making  the  interveners  parties 
and  directing  that  the  intervention  be  filed,  and 
the  clerk  of  the  superior  court  of  the  county 


■For  other  cases  sea  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indezaa 
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proposing  to  issue  bonds,  being  present,  indorsed 
thereon  an  entry  of  filing,  and  the  case  was 
then  and  there  heard  on  the  issues  made  by 
such  intervention,  and  a  judgment  of  validation 
rendered,  it  is  not  a  ground  for  dismissal  of 
the  bill  of  exceptions  to  such  judgment  that 
the  intervention  did  not  appear  to  have  been 
legally  filed. 

[Dd.  Note.— For  other  cases,  see  Gounties, 
0ec.  Dig.  i  183.«] 

2.  Pboceedinob  to  Vaudatb  County-  Bonds 
—Sufficiency  of  Petition. 

The  structure  of  the  petition  was  substan- 
tially as  that  which  was  held  sufficient  in  Spen- 
cer y.  Clarkesville,  129  6a.  627,  59  S.  B.  274. 

8.  Counties  (§  105*)— Public  Improvements 
— Right  to  Issue  Bonos. 

The  Constitution  of  the  state  provides  two 
ways  for  the  construction  of  a  public  improve- 
ment and  paying  therefor :  the  one  for  cash,  and 
the  other  for  credit.  It  it  is  determined  by 
the  proper  authorities  of  a  county  to  build  a 
courthouse  on  credit,  before  any  steps  to  that 
end  can  be  taken  tne  assent  of  two-thirds  of 
the  qualified  voters  of  the  county  must  be  ob- 
tained. A  contract  for  the  erection  of  a  court- 
house may  be  made  without  a  previous  plebi- 
scite vote,  where  the  money  necessary  to  pay 
therefor  is  either  in  the  treasury  or  may  be  law- 
fully raised  by  the  levy  of  a  special  tax  for 
the  current  year.  Where  the  county  authorities 
lawfully  contract  for  the  building  of  a  court- 
house, and  levy  a  special  tax  for  the  current 
year  sufficient  to  pay  for  its  erection,  upon  the 
faith  of  which  the  contractor  begins  work,  and 
where  after  the  building  has  been  one-third  com- 
pleted the  contractor  has  received  county  war- 
rants for  one-third  of  the  contract  price,  there 
is  no  authority  of  law  for  the  county  commis- 
sioners to  order  an  election  to  determine  whether 
bonds  shall  be  issued,  from  the  proceeds  of  which 
the  cost  of  erecting  the  courthouse  shall  be  paid. 

[Eid.  Note.— For  other  cases,  see  Counties,  Dec. 
Dig.  f  1(^.*1 

Ehrror  from  Superior  Court,  Irwin  County; 
U.  V.  Whipple,  Judge. 

Action  by  the  State  against  the  County  of 
Irwin  to  validate  an  issue  of  county  bonds,  In 
which  B.  J.  Hogan  and  other  taxpayers  in- 
tervene. Judgment  of  validation,  and  Inter- 
Teners  bring  error.    Reversed. 

Jos.  B.  Wall  and  Otis  H.  Elkins,  for  plain- 
tiffs in  error.  W.  F.  George  and  H.  J.  Quin- 
cey,  for  the  State. 


EVANS,  P.  J.  The  comity  of  Irwin  was 
without  a  courthouse,  as  a  result  of  the 
change  of  the  county  seat  from  IrwinvlUe  to 
Odlla.  The  commissioners  of  roads  and  rev- 
enues contracted  with  the  Falls  City  Con- 
struction Company,  a  corporation,  to  erect  a 
courthouse  for  the  sum  of  $43,900,  and  in- 
cluded In  the  tax  levy  to  be  collected  for 
the  year  1909  an  item  of  $2  on  the  $100  to 
bnlld  a  courthouse  according  to  contract. 
Shortly  after  the  contract  was  executed  the 
contractor  proceeded  with  the  erection  of  the 
bplldlng.  On  October  7,  1909,  the  building 
having  progressed  one- third  towards  comple- 
tion, the  commissioners  met  in  regular  ses- 
sion and  passed  a  very  elaborate  order,  re- 
affirming the  tax  levy  of  $2  on  the  $100,  and 
declaring  that  the  funds  so  collected  should 


be  kept  separate  from  the  Other  county  funds 
and  be  known  as  the  "courthouse  building 
fund,"  and  should  he  used  by  the  county 
treasurer  for  no  other  purpose  than  to  pay 
the  orders  and  warrants  drawn  on  this  fund. 
It  was  further  provided  in  the  order  that  the 
commissioners  should  meet  between  the  Ist 
and  10th  of  each  month  to  allow  the  contract- 
or's claim  for  material  furnished  and  work 
done  on  the  courthouse  during  the  previous 
month,  and  Issue  him  warrants  to  the  extent 
of  75  per  cent,  of  the  amount  so  audited. 
On  that  day  the  commissioners  Issued  to  the 
contractor  county  warrants  In  the  sum  of 
$14,500  In  part  payment  for  material  furnish- 
ed and  work  done  up  to  that  time.  On  Oc- 
tober 12,  1909,  there  came  on  to  be  held  an 
election,  called  by  the  county  commissioners, 
for  the  purpose  of  submitting  to  the  quali- 
fied voters  of  the  county  the  question  wheth- 
er bonds  should  be  issued  by  the' county  In 
the  amount  of  $45,000,  the  proceeds  of  which 
should  be  applied  to  the  purpose  of  erect- 
ing and  furnishing  a  courthouse  In  the  coun- 
ty. Upon  the  face  of  the  consolidated  re- 
turns It  appeared  that  more  than  two-thirds 
of  the  qualified  voters,  according  to  the  reg- 
istration list,  voted  In  favor  of  the  Issuance 
of  bonds;  and  the  solicitor  general  of  the 
Cordele  circuit  which  embraced  the  county 
of  Irwin,  w^as  notified  of  the  result  and  re- 
quested to  proceed,  according  to  the  provi- 
sions of  the  act  approved  December  6,  1897 
(Acts  1897,  p.  82),  to  validate  the  bonds. 

Agreeable  to  the  notice  the  solicitor  gen- 
eral submitted  a  petition,  In  terms  of  the  act, 
to  the  presiding  judge  of  the  Cordele  cir- 
cuit, who  passed  an  order  directing  that  the 
county  of  Irwin,  by  Its  proper  officers,  show 
cause  before  him  at  Cordele,  on  Novemher 
13,  1909,  why  the  bonds  referred  to  iu  tlw 
petition  should  not  be  confirmed  and  vali- 
dated as  provided  by  law.  It  was  further 
ordered  that  the  clerk  of  the  court  publish 
in  a  newspaper,  at  least  twice  before  the  hear- 
ing of  the  cause,  a  notice  to  the  public  that 
on  the  day  specified  the  application  for  vali- 
dation would  be  heard.  On  the  day  provided 
for  the  hearing  E.  J.  Hogan  and  other  tax- 
payers and  residents  of  the  county  of  Irwin 
presented  to  the  Judge  their  Intervention, 
wherein  they  assigned  certain  reasons  why 
the  bonds  should  not  be  validated  as  prayed, 
and  prayed  to  be  made  parties  to  the  proceed- 
ings. The  judge  Indorsed  upon  the  interven- 
tion an  order  directing  that  the  Interveners 
be  made  parties  to  the  case,  and  that  the  peti- 
tion be  filed.  The  clerk  of  the  superior  court 
of  Irwin  county  was  present,  and  indorsed 
an  entry  of  filing  upon  the  Intervention  and 
demurrers  of  the  Interveners.  As  cause  for 
denying  a  judgment  validating  the  bonds.  It 
was  averred  in  the  Intervention  that  the  no- 
tice calling  an  election  for  bonds  and  Its  pub- 
lication did  not  comply  with  the  law,  that  the 
election  was  illegally  conducted  at  certain 
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precincts,  that  there  was  fraud  In  the  elec- 
tion, and  that  the  c6unty  commissioners  were 
without  authority  of  law  to  call  an  election 
for  the  issuance  of  bonds,  for  the  reason  that 
the  county  authorities  had  previously  levied 
a  special  tax  to  be  collected  during  that  year, 
sufficient  to  pay  for  the  erection  of  a  court- 
house, and  a  contract  had  been  entered  into 
with  the  Falls  City  Construction  Comp:\n.v  for 
its  erection,  and  the  Falls  City  Construction 
Company  had  partially  erected  the  court- 
house, and  had  received  as  a  payment  there- 
on county  warrants  to  the  amount  of  $14,500. 
After  hearing  evidence  the  court  passed  an 
order  validating  the  bonds,  and  the  interven- 
ers sued  out  this  bill  of  exceptions. 

1.  On  the  call  of  the  case  in  this  court, 
counsel  for  the  defendant  in  error  moved  to 
dismiss  the  bill  of  exceptions,  upon  the 
ground  that  It  affirmatively  appeared  there- 
from that  the  plaintiffs  in  error  did  not  file 
their  intervention  in  the  office  of  the  clerk 
of  the  superior  court,  although  such  filing 
was  indorsed  thereon ;  It  appearing  from  the 
bill  of  exceptions  that  the  Intervention  was 
marked  "Filed"  by  the  clerk  when  he  was  out 
of  his  office,  out  of  the  county  of  Irwin,  at 
the  city  of  Cordele,  at  the  time  he  made  the 
entry  of  filing.  We  do  not  think  that  this  is 
cause  for  dismissal  of  the  bill  of  exceptions. 
The  Judge  of  the  superior  court  of  the  Cor- 
dele circuit  ordered  that  the  county  of  Irwin 
show  cause  before  him  at  Cordele  why  the 
bonds  sought  to  be  Issued  should  not  be  vali- 
dated, and  directed  that  the  public  be  noti- 
fied by  publication  that  the  hearing  would 
there  take  place  on  the  day  specified.  The 
interveners  presented  their  petition  to  the 
Judge  at  the  time  and  place  provided  In  his 
order  for  the  hearing  of  the  application  to 
validate  the -bonds.  The  petition  was  pre- 
sented to  the  Judge,  and  he  passed  a  formal 
order  making  the  Interveners  parties  and  di- 
recting that  the  petition  be  filed.  The  case 
was  heard  that  day  on  the  rule  to  show 
cause.  The  pleadings  of  the  Interveners  were 
before  the  Judge  and  considered  by  him. 
They  are  Included  In  the  transcript  of  the 
record  as  being  of  ^le  in  the  clerk's  of- 
fice of  Irwin  county.  Whatever  issue  there 
was  before  the  Judge  was  made  by  the  plead- 
ings of  the  Interveners ;  and  surely  It  cannot 
be  contended,  when  the  Interveners  appeared 
before  him  agreeably  to  htB  order  and  pre- 
sented their  written  objections  to  the  issuance 
of  the  bonds,  that  the  Judge  could  refuse 
to  hear  them  because  they  had  not  previously 
filed  their  intervention,  where  the  statute 
does  not  require  filing  in  the  clerk's  office 
as  a  condition  precedent  to  hearing  the  case. 

2.  The  interveners  demurred  to  the  suffi- 
ciency of  the  application  brought  in  the  name 
of  the  state  of  Georgia,  by  the  solicitor  gen- 
eral, against  the  county  of  Irwin.  This  pe- 
tition is  substantially  the  same  as  that  which 
was  held  sufficient  in  Spencer  v.  Olarkesville, 
129  Ga.  629,  59  S.  E.  274. 


3.  Under  the  view  which  we  take  of  this 
case,  It  is  not  necessary  to  consider  the  al- 
leged irregularities  and  illegalities  connected 
with  the  holding  of  the  election  and*  the  con- 
duct of  the  managers  of  the  different  pre- 
cincts; nor  is  it  necessary  to  pass  upon  the 
rulings  of  the  court  relating  to  evidence. 
This  is  so  for  the  reason  that  under  the  un- 
disputed facts,  at  the  time  the  election  was 
called  the  county  commissioners  were  with- 
out authority  to  call  an  election  to  authorize 
the  issuance  of  bonds  to  pay  for  a  courthouse 
already  contracted  for  and  partially  complet- 
ed under  a  contract  wherein  its  payment  had 
been  provided  for  from  the  revenue  of  the 
current  year.  The  Constitution  of  this  state 
forbids  a  county  to  contract  a  debt  (not  for 
a  casual  deficiency  of  revenue)  unless  au- 
thorized by  previous  plebiscite  vote.  That 
instrument  prescribes  a  well-defined  fiscal 
policy  for  counties,  and  that  policy  is  "pay 
as  you  go,"  unless  before  incurring  a  debt 
the  requisite  number  of  qualified  voters  have 
assented  to  the  proposal  that  the  particular 
debt  might  be  contracted  and  paid  for  from 
the  proceeds  of  a  bond  issue.  The  constitu- 
tional provision  (article  7,  S  7,  par.  1)  that 
no  county  shall  incur  a  new  debt,  except  for 
a  temporary  loan  to  supply  a  casual  deficien- 
cy of  revenue,  without  the  assent  of  two- 
thirds  of  the  qualified  voters  thereof,  compre- 
hends both  the  incurring  of  the  debt  and  Its 
l>ayment  in  the  future.  It  is  Impossible  to 
separate  this  duality  of  purpose.  When  the 
duly  constituted  authorities  of  a  county  de- 
termine to  erect  a  courthouse,  the  preliminary 
proposition  is:  Shall  the  contemplated  build- 
ing be  for  cash  or  on  credit?  If  the  latter 
alternative  is  adopted,  the  county  authoritleB 
are  powerless  to  move  one  step  towards  the 
erection  of  the  building  until  two-thirds  of 
the  qualified  voters  of  the  county  have  as- 
sented to  the  proposal  to  erect  the  courthouse 
on  credit.  On  the  other  hand,  if  the  govern- 
ing authorities  determine  to  build  a  court- 
house to  be  paid  for  from  the  current  reve- 
nue, no  previous  vote  of  the  people  is  neces- 
sary, and  they  may  proceed  at  once  with  its 
construction,  having  due  regard  to  the  pro- 
visiims  of  law  respecting  their  authority  to 
build,  and  provide  payment  out  of  the  reve- 
nues of  the  current  year. 

In  Commissioners  of  Habersham  County  v. 
Porter  Mfg.  Co.,  103  Ga.  6ia  30  S.  B.  549, 
It  was  said:  "If  a  tax  levy  has  been  made 
for  the  purpose  of  paying  for  a  necessary 
county  building,  the  county  authorities  may 
make  a  contract  to  that  end,  provided  that 
the  amount  to  be  paid  under  the  contract 
will  not  be  In  excess  of  the  amount  levied 
for  the  purpose,  and  the  contract  will  be 
valid,  notwithstanding  the  fact  that  at  the 
time  it  is  made  the  taxes  are  uncollected." 
In  subsequent  cases  it  was  held  that  an  an- 
tecedent tax  levy  was  not  necessary  to  the 
validity  of  the  contract,  If  the  amount  o£ 
money  to  be  used  for  this  purpose  can  be  le- 
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gaily  levied  during  the  year  the  contract  is 
made.  Dyer  v.  Erwin,  106  Ga.  845.  33  S. 
B.  68;  Manley  Building  Co.  v.  Newton,  114 
Ga.  245,  40  S.  E.  274.  In  other  words,  the 
ability  to  raise  by  a  tax  levy  of  the  current 
Fear  sufficient  money  to  pay  for  a  public  Im- 
provement is  the  equivalent  of  money  in 
hand,  and  the  transaction  is  a  cash  one,  and 
no  debt  is  created.  According  to  the  undis- 
puted facts  in  the  record,  not  only  had  a  suf- 
ficient tax  been  levied  to  pay  for  the  court- 
house under  the  contract,  but  before  the  bond 
election  was  held  the  county  commissioners 
had  passed  an  order  ratifying  and  confirming 
the  tax  levy  of  $2  on  the  $100,  in  which  order 
elaborate  provisions  were  made  for  the  is- 
suance of  warrants  to  the  contractors,  to  be 
drawn  upon  the  special  fund  produced  from 
the  collection  of  this  special  tax.  It  also  ai>- 
peared  that  prior  to  the  election  for  bonds 
the  contractor,  in  pursuance  of  this  contract, 
had  built  about  one-third  of  the  building, 
and  the  county  commissioners  had  issued  in 
part  payment  therefor  county  warrants  to 
the  extent  of  |14,500.  It  is  true  that  these 
warrants  had  not  been  paid,  and  the  taxes 
had  not  in  reality  been  collected.  Taxpay- 
ers are  not  compellable  to  pay  their  taxes 
prior  to  December  20tli  of  each  year ;  but  it 
is  their  privilege  to  pay  the  taxes  at  any 
time  after  the  digests  have  been  deposited 
with  the  tax  collector  and  the  comptroller 
general  has  directed  him  to  proceed  with 
their  collection. 

At  the  time  this  election  was  held  the  tax 
collector  was  authorized  to  collect  taxes, 
though  the  record  is  silent  a«  to  whether  any 
taxes  were  collected.  Treating  the  taxes 
levied  for  the  payment  of  the  contract  price 
as  the  equivalent  of  money  in  han^  the  pay- 
ment for  the  courthouse  has  been  provided 
for.  The  levy  of  the  special  tax  had  not  been 
rescinded  at  the  time  of  the  hearing  of  the 
validating  proceedings.  It  was  said  in  John- 
fK>n  V.  Pinson,  126  Ga.  124,  64  S.  E.  923,  that: 
"The  county  authorities  had  no  right  either 
to  rescind  the  levy  or  suspend  the  collection 
of  the  tax,  unless  it  became  apparent  that 
the  amount  to  be  realized  from  the  collec- 
tion of  the  tax  would  be  more  than  sufficient 
to  discharge  the  liability  under  the  contract, 
in  which  event  they  might  have  been  au- 
thorized to  rescind  the  tax  levy  in  part  or 
suspend  the  collection  of  the  tax  as  to  such 
an  amount  as  was  unnecessary  for  the  dis- 
charge of  the  amount  due  under  the  con- 
tracts. The  persons  with  whom  the  contracts 
were  made,  or  any  taxpayer  of  the  county, 
would  have  the  right  to  appeal  to  the  courts 
to  compel  the  collection  of  such  an  amount 
under  the  levy  as  was  sufficient  to  discharge 
all  liability  under  the  contracts  for  the  erec- 
tion of  the  buildings."  Certainly  the  con- 
tractor had  the  right  to  insist  upon  the  pay- 
ment from  the  special  tax  levy  for  the  cur- 
rent year.    The  levy  and  collection  of  these 


special  taxes  entered  into  and  became  a  part 
of  the  contract  for  the  building  of  the  court- 
house. 

.Suppose  that  these  bonds  were  validated, 
and,  because  of  a  sudden  financial  panic  or 
for  other  cause,  a  ready  market  was  not 
able  to  be  found,  it  could  not  be  contended 
that  the  contractor  must  forego  his  right  to 
Insist  upon  payment  for  his  work  and  ma- 
terial from  the  special  tax,  and  wait  upon 
any  uncertainty  pertaining  to  the  floating  of 
the  bonds.  If  the  county  commissioners  be 
without  authority  to  rescind  the  tax  levy, 
and  the  contract  has  been  made  and  partly 
performed  upon  the  faith  of  it,  and  the  coun- 
ty be  allowed  to  issue  these  bonds,  then  the 
courthouse  will  have  been  paid  for  from  the 
direct  tax  levied  and  collected  during  the 
current  year,  and  the  money  obtained  from 
the  floating  of  the  bonds  would  be  in  the 
treasury,  Impossible  of  application  to  the  use 
for  which  their  issuance  was  authorized  by 
the  people.  The  proposal  to  issue  bonds  in 
this  case  is  in  effect  to  incur  a  debt,  not  from 
the  performance  of  the  contract,  but  from 
breaking  it  and  making  a  diflferent  contract 

As  we  have  already  Indicated,  the  constitu- 
tional permission  to  issue  bonds  involves  the 
assent  by  the  people,  as  expressed  in  the  bal- 
lot box,  not  only  as  to  whether  bonds  shall 
be  issued,  but  also  whether  the  enterprise 
shall  be  undertaken  on  the  basis  that  it  Is 
to  be  paid  for  in  the  future.  Mayor,  etc.,  of 
Macon  v.  Jones,  122  Ga.  455,  50  S.  B.  340. 
The  framers  of  our  Constitution  were  very 
Jealous  against  piling  up  debts  upon  counties 
and  municipalities,  and  only  authorized  the 
creation  of  a  debt  to  be  discharged  by  bonds 
when  two-thirds  of  the  qualified  voters  as- 
sented to  the  same.  A  debt  cannot  be  first 
created,  and  consent  obtained  afterwards. 
K^ther  can  a  debt  be  created  by  the  refusal 
to  pay  the  liability  when  there  are  ample 
funds  in  the  treasury,  or  a  special  tax  has 
been  levied,  and  the  liability  created  upon 
the  faith  of  the  levy  of  special  tax  for  the 
current  year. 

Judgment  reversed.  All  the  Justices  oon- 
cur. 


(7  Oa.  App.  646) 
WALKER  V.  STATE.     (No.  2,307.) 
(Court  of  Appeals  of  Georgia.    March  11, 1910.) 

(Byllabui  hy  the  Court.) 

1.  Vhudict  Supported  by  Evidence. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

2.  Criminal  Law  (§  730*)— Trial— Argument 
or  Solicitor. 

The  solicitor  stating  in  his  argument  that 
the  prosecution  had  been  entrapped  by  one  wit- 
ness, but  that  a  negro,  John  Gaines,  was  the  de- 
fendant's witness,  and  that  *'they  nad  put  him 
up  and  made  out  a  case,"  and  the  only  objection 
made  to  this  argument  being  that  the  solicitor 
was  misquoting  the  evidence,  it  was  not  error 
for  the  court  to  rule  that  it  was  immaterial  who 
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8iibp€enaed  the  witness,  and  that  the  party 
swearing  the  witness  Touched  for  him  and  he 
became  his  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1693 ;   Dec.  Dig.  §  730.*J 

Error  from  City  Court  of  Americus;  C.  R. 
Crisp,  Judge. 

Porter  Walker  was  convicted  of  crime,  and 
brings  error.    Afftrmed. 

Howell  B.  Simmons,  for  plaintiff  in  error. 
Zach  ChUders,  Sol.,  for  the  State. 

RUSSELL,  J.  1.  The  evidence  seemed  to 
have  rather  preponderated  In  behalf  of  the 
defendant.  However,  there  was  evidence 
amply  sufficient  to  support  the  verdict  of  the 
Jury  finding  the  defendant  guilty  of  stabbing. 
The  defendant  could  only  excuse  or  defend 
against  the  charge  of  stabbing  by  showing 
ih^t  he  used  the  knife  in  actual  defense  or 
under  the  fears  of  a  reasonable  man  that  a 
felony  or  other  serious  bodily  injury  was 
about  to  be  committed  upon  him.  There  was 
testimony  tending  to  show  that  there  was 
mutual  intent  to  fight  (the  prosecutor  using 
a  pistol  and  the  defendant  a  knife),  as  well 
as  testimony  by  one  witness  that  the  defend- 
ant stabbed  the  prosecutor  before  the  prose- 
cutor drew  his  pistol  and  when  there  was  no 
necessity  for  the  use  of  the  knife.  The  solu- 
tion of  what  actually  transpired  on  the  occa- 
sion of  this  dlflSculty  was  for  the  jury,  and, 
as  we  stated  above,  the  verdict  is  not  with- 
out evidence  ta  support  it. 

2.  The  plaintiff  in  error  In  his  motion  for 
a  new  trial  complains  that  the  judge  erred  in 
saying  that  **lt  was  immaterial  who  subpoe- 
naed the  witness;  the  party  swearing  the 
witness  vouched  for  him,  and  he  became  his 
witness."  The  plaintiff  has  no  reason  to  com- 
plain of  this  ruling.  As  a  response  to  the 
specific  objection  made  by  the  defendant's 
counsel,  it  was  very  favorable  to  the  defend- 
ant. In  any  view  of  the  case,  it  was  a  cor- 
rection of  the  argument  being  made  by  the 
state's  counsel,  so  far  as  the  argument  was 
Inappropriate.  The  solicitor  was  arguing  to 
the  jury  that  the  state  had  made  out  its  case 
by  a  witness  of  the  defendant  'So  far  as  it 
appears  from  the  record,  there  was  no  evi- 
dence that  the  witness  named  by  the  solicit- 
or had  been  subpoenaed  by  the  defendant,  or 
who  had  subpoenaed  him.  If  the  defendant's 
counsel  had  made  the  objection  that  the  ar- 
gument of  the  state's  counsel  was  outside  of 
the  evidence,  the  court  might  have  made  a 
different  ruling,  and  if  called  upon  to  do  so 
might  have  rebuked  the  solicitor  for  travel- 
ing outside  of  the  record.  The  objection  of 
the  defendant's  counsel,  however,  was  that 
the  solicitor  was  misquoting  the  evidence. 
The  court,  knowing  what  evidence  had  been 
adduced,  and  that  there  was  no  evidence  as 
to  which  party  had  originally  subpoenaed  the 
tirely  immaterial  who  had  subpoenaed  him, 
witness,  and,  furthermore,  that  It  was  en- 


correctly  Informed  the  jury  that  It  was  im- 
material, and  that  the  jury  should  consider 
any  witness  as  the  witness  of  the  party  in- 
troducing him,  regardless  of  how  the  attend- 
ance of  the  witness  at  court  might  have  been 
secured.  The  assignment  of  error  is  with- 
out merit 
Judgment  afiflrmed. 


(7  Oa.  App.  542) 

WRIGHT  V.  SOUTHERN  RT.  CO. 
(No.  2,283.) 

(Court  of  Appeals  of  Georgia.    March  11,  1910.) 

(Syllabu»  hy  the  Court,^ 

1.  Action  (§  27*)— Delay  in  Tbanspobtino 
Goods—Remedies  of  Shipper. 

Where  a  common  carrier  contracts  to  trans- 
port goods  from  one  point  to  another,  and  fails 
to  do  so  within  a  reasonable  time,  the  owner  of 
the  ?oods  has  the  option  of  suing  ex  contractu 
for  the  breach  of  the  contract  of  carriage  or  ex 
delicto  for  the  tort  arising  from  the  breach  of 
the  legal  public  duty  imposed  upon  it  through 
the  law  and  the  contract. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §S  177-181 ;  Dec.  Dig.  S  27.*] 

2.  Railkoads  (I  22*)  —  Actions  Against  — 
Vende. 

By  section  2334  of  the  Civil  Code  of  1895, 
suits  ex  contractu  against  railway  companies 
must  be  brought  either  in  the  county  where  the 
contract  was  made  or  in  the  county  in  which  it 
was  to  be  performed;  that  is,  on  a  contract  for 
the  transportation  of  goods,  the  suit  is  to  be 
brought  at  the  place  where  the  contract  was 
made  or  where  the  goods  were  to  be  finally  de- 
livered. In  suits  ex  delicto  the  action  is  to  be 
brought  in  the  county  where  the  cause  of  action 
originates ;  and  where  the  cause  of  action  orig- 
inates through  the  failure  of  the  public  duty  of 
delivering  within  a  reasonable  time,  the  tort  is 
presumed  to  have  been  committed  at  the  point  of 
destination. 

[Ed.  Note.— For  other  cases,  see  RailroadsL 
Cent.  Dig.-  §§  46-50 ;  Dec.  Dig.  i  22.*] 

3.  Railroads  (§   33*)  —  Actions  Against  -* 
Venue— Nonresident  Company. 

Section  2334  of  the  Civil  Code  of  1895  does 
not  cover  the  case  of  a  tort  committed  in  anoth- 
er state  b^  a  nonresident  corporation.  Hence, 
in  an  action  ex  delicto  against  a  nonresident 
railroad  corporation  for  failing  to  transport 
goods  from  a  point  in  this  state  to  a  point  in 
another  state,  the  cause  of  action,  in  legal  con- 
templation, is  considered  as  arising  in  the  latter 
state,  and  the  venue  may  be  located  in  any 
county  in  this  state  in  which  service  may  be 
obtained. 

[Ed.  Note.— For  other  cases,  see  Railroada. 
Dec.  Dig.  §  33.*] 

Error  from  City  Couft  of  Macon;    Robt 
Hodges,  Judge. 

Action  by.  F.  H.  Wright  against  the  South- 
em  Railway  Company.  Judgment  of  dis- 
missal, and  plaintiff  brings  error.    Reversed. 

Wright  delivered  to  the  Southern  Railway 
Company  (a  nonresident  corporation)  at  one 
of  its  stations  in  Crawford  county,  Ga.,  a  ship- 
ment of  cotton  to  be  transported  to  Charles- 
ton, S.  C.  It  was  unreasonably  delayed  in 
the  transportation,  and  loss  ensued  to  the 
plaintlflC.    His  action  for  the  recovery  of  the 
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damages  was  instituted  in  Bibb  county,  in  the 
city  court  of  Macon,  and  service  was  effected 
upon  the  company's  agent  in  that  county. 
The  action  was  dismissed  on  demurrer,  on  the 
ground  that  the  court  had  no  jurisdiction  of 
the  case;  that  the  suit  should  have  been  in- 
stituted in  Crawford  county*  and  not  in  Bibb. 

Guerry,  Hall  &  Roberts,  for  plaintiff  in  er- 
ror.   Harris  &  Harris,  for  defendant  in  error. 

POWELL.  J.  (after  stating  the  facts  as 
above).  1.  There  is  ho  need  to  elaborate  tbe 
proposition  that  where  a  railroad  company 
undertakes  the  transportation  of  goods,  and 
fails  in  the  duty  by  not  delivering  them  in 
good  order,  or  by  not  delivering  them  with 
reasonable  promptitude,  and  in  all  similar 
cases,  the  person  injured  has  the  option  of 
suing  ex  contractu  for  a  breach  of  the  con- 
tract of  carriage  or  of  suing  ex  delicto  for  a 
breach  of  the  public  duty  imposed  by  law  up- 
on the  carrier,  by  virtue  of  its  having  made 
the  contract  and  by  virtue  of  the  nature  of 
its  calling. 

2.  The  form  of  the  action  adopted  by  the 
plaintiff  In  such  cases  generally  determines 
the  venue.  By  the  provisions  of  Civ.  Code 
lSd5,  I  2334,  if  the  suit  is  upon  the  contract, 
it  must  be  brought  in  the  county  in  which 
the  contract  is  made  or  in  which  it  Is  to  be 
performed,  and  as  to  sliipment  of  goods  the 
performance  referred  to  is  the  delivery  at 
destination.  Friedman  v.  Seaboard  Air  Line 
Ry.,  124  Ga.  472,  52  S.  E.  763.  If  the  ac- 
tion sounds  ex  delicto  tbe  suit  must  be  insti- 
tuted in  the  county  in  which  the  cause  of  ac- 
tion originated. 

Where  does  the  cause  of  action  ex  delicto 
originate  in  case  of  a  breach  of  the  public 
duty  imposed  upon  the  common  carrier  to 
transport  the  goods  and  to  deliver  them  at 
destination  without  unreasonable  delay?  In 
Lytle  V.  Sou.  Ry.  Co.,  3  Ga.  App.  219,  59  S. 
E.  595,  we  held  that  the  breach  of  pr!.!lc  duty 
in  such  cases  occurs,  in  legal  contemplation, 
in  the  county  in  wbich  the  safe,  prompt  de- 
lirery  of  the  goods  should  have  taken  place ; 
that  is,  at  the  place  of  destination  of  the  ship- 
ment. This  seems  to  be  the  correct  view. 
The  physical  detention  of  the  goods  at  any 
particular  point  along  the  line  is  not,  accu- 
rately speaking,  the  cause  of  action  sued  on, 
though  such  a  physical  detention  may  be  the 
means  through  which  the  legal  wrong  (fail- 
ore  to  deliver  promptly  at  destination)  arose. 
That  the  physical  detention  is  not  the  cause 
of  action  may  be  shown  thus:  Say  that  it 
should  be  established  to  the  satisfaction  of 
the  jury  that  a  reasonable  time  to  transport 
a  shipment  of  goods  from  Atlanta  to  Macon 
TTouId  be  three  days,  and  the  company  should 
physically  detain  the  goods  In  Atlanta  for 
two  days  and  a  half.  Still,  if  by  extraordi- 
nary exertions  the  carrier  should  get  the 
goods  to  Macon  before  the  end  of  the  third 
day,  there  would  be  no  cause  of  action.  The 
mere  fact  that  there  was  unreasonable  delay 
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at  one  point  along  the  route  of  shipment 
would  not  constitute  a  legal  wrong,  under  the 
circumstances.  The  delay  is  merely  the  re- 
sultant of  such  physical  detentions  along  the 
line  of  transportation  as  may  have  not  been 
overcome  by  an  increase  of  activity  at  other 
times  and  places  while  the  shipment  was 
moving.  The  delay  may  arise  through  the 
entire  stoppage  of  the  goods,  or  merely  be- 
cause the  train  ran  too  slow.  Suppose  the 
delay  in  question  arose  out  of  a  transporta- 
tion of  goods  from  Atlanta  to  Macon,  would 
it  do  to  say  that,  because  the  train  ran  too 
slowly  all  the  way,  the  plaintiff  should  have 
the  right  to  sue  in  any  county  through  which 
the  slow  train  passed?  This  is  manifestly 
not  what  the  Legislature  intended. 

On  the  other  hand,  would  it  do  to  say*  that 
the  Legislature  intended  to  compel  the  plain- 
tiff to  follow  the  shipment  and  to  be  so  in- 
formed as  to  how  and  when  and  where  the 
train  stopped,  and  how  and  when  and  where 
it  ran  too  slow,  as  that  he  could  fix  the  venue 
of  his  action  at  the  point  where  the  longest 
detention  or  the  greatest  retardation  of  the 
movement  occurred?  Take  the  present  case. 
The  defendant  says  that  the  suit  should  have 
been  located  in  Crawford  county,  because  the 
carrier  received  the  goods  for  shipment  there ; 
and  yet,  so  far  as  the  petition  discloses,  the 
carrier  may  have  transported  the  goods  be- 
yond the  limits  of  that  county  in  less  than 
an  hour  after  it  received  them.  It  seems  to 
be  a  logical  necessity  to  hold  that  the.  cause 
of  action  ex  delicto  for  delay  in  shipment 
arises,  within  the  purview  of  section  2334  of 
the  Civil  Code  and  within  the  purview  of  our 
whole  system  of  fixing  venue,  at  the  point  of 
delivery. 

3.  Section  2334  of  the  Civil  Code,  however, 
refers  only  to  causes  of  action  originating  in 
this  state,  so  far  as  nonresident  corporations 
are  concerned.  Whether  It  has  any  applica- 
bility at  all  to  nonresident  corporations  Is 
another  point  raised  by  counsel  for  the  plain- 
tiff in  error;  but  it  Is  not  necessary  to  de- 
cide that  in  this  case.  There  is  no  doubt  up- 
on the  proposition  that  in  a  cause  of  action 
against  a  nonresident  railroad  company,  orig- 
inating beyond  tbe  limits  of  this  state,  the 
venue  may  be  located  in  this  state  in  any 
county  in  which  service  can  be  perfected. 
South  Carolina  R.  Co,  v.  Dietzen,  101  Ga.  730, 
29  S.  E.  292 ;  Reeves  v.  Sou.  Ry.  Co.,  121  Ga. 
561,  49  S.  E.  674,  70  L.  R.  A.  513 ;  Lytle  v. 
Sou.  Ry.  Co.,  3  Ga.  App.  219,  221,  59  S.  E. 
595. 

We  have  no  hesitancy  in  construing  the 
petition  in  this  case  as  presenting  an  action 
ex  delicto.  The  allegations  are  such  as 
would  be  naturally  expected  in  an  action  ex 
delicto,  the  contract  being  alleged  merely  by 
way  of  inducement  If  there  were  any  doubt 
as  to  this  proposition,  since  tbe  plaintiff  was 
not  required  by  special  demurrer  to  relieve 
the  ambiguity,  we  would  have  construed  it 
to  be  an  action  ex  delicto.  If  it  be  doubtful 
whether  an  action  in  this  character  of  cases> 
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Is  proceeding  upon  tort  or  upon  breach  of 
contract,  the  court  shouldi  in  the  absence  of 
a  special  demurrer  pointing  out  the  am- 
biguity and  requiring  the  plaintifT  to  relieve 
it,  construe  the  petition  so  as  to  uphold  the 
Jurisdiction  and  so  aaf  to  uphold  the  action, 
rather  than  to  defeat  them.  This  rule  and 
the  rule  which  requires  the  court  to  construe 
the  allegations  of  the  petition  against  the 
pleader  rest  upon  the  same  basal  consideration 
— ^the  presumption  that  every  pleader  Intends 
to  state  his  case  most  advantageously  to  him- 
self, so  far  as  the  facts  within  his  possession 
will  enable  him  to  do.  It  will  be  no  more 
presumed  that  the  petitioner  Intended  to  al- 
lege a  cause  of  action  which  could  avail  him 
nothing,  because  his  suit 'was  instituted  in 
the  "wrong  jurisdiction,  than  It  will  be  pre- 
sumed that  the  plaintiff  had  a  good  cause  of 
action  which  the  allegations  of  his  petition, 
by  reason  of  omission  of  facts,  fall  to  sub- 
stantiate. It  is  perfectly  reasonable  and  In 
accordance  with  common  sense  to  assume  for 
all  juridic  purposes  that  the  plaintiff  is  try- 
ing to  set  out  his  case  in  the  strongest  pos- 
sible light  warranted  by  the  facts  in  his  pos- 
session. If  the  court  would  not  have  juris- 
diction of  an  action  ex  contractu,  and  the 
plaintiff's  petition  is  ambiguous  as  regards 
the  question  as  to  whether  he  Is  proceeding 
ex  contractu  or  ex  delicto,  it  would  be  viola- 
tive of  the  natural  presumption  to  be  in- 
dulged, as  to  the  plaintiff's  purpose  in  bring- 
ing the  suit,  to  assume  that  he  is  proceeding 
on  hfis  contract,  rather  than  on  the  tort 

Counsel  for  the  defendant  makes  the  sug- 
gestion that  there  is  a  conflict  between  the 
case  of  Lytle  v.  Sou.  Ry.  Co.,  supra,  and  the 
case  of  Hazlehurst  v.  Seaboard  Air  Line  By., 
118  Ga.  858,  45  S.  E.  703.  In  the  latter  case 
the  suit  proceeded  ex  contractu.  The  con- 
tract was  made  in  this  state,  but  was  to  be 
performed  in  Canada.  The  defendant  was  a 
nonresident  railroad  company.  The  action 
was  by  attachment.  The  court  held  that  sec- 
tion 2334  of  the  Civil  Code  related  to  suits 
by  attachment,  as  well  as  to  actions  brought 
in  the  ordinary  form,  and  that,  as  the  con- 
tract was  made  in  a  county  other  than  that 
in  which  the  suit  was  pending,  the  court  was 
without  jurisdiction.  Whether  the  suit  might 
have  been  instituted  as  It  was,  so  far  as  the 
venue  is  concerned,  on  the  theory  that  the 
contract  was  to  be  performed  beyond  the 
limits  of  the  state  and  that  the  cause  of  ac- 
tion was  in  that  sense  nonresident,  was  not 
noticed  by  the  court.  But  even  if  the  Hazle- 
hurst Case  Is  to  be  taken  as  precedent  for 
the  proposition  that,  if  there  be  any  county 
in  this  state  in  which  the  suit  as  instituted 
could  be  brought  under  one  of  the  alterna- 
tives allowed  by  section  2334  of  the  Civil 
Code,  the  law  flxes  the  venue  there,  rather 
than  leave  it  transitory  (in  the  sense  that  a 
nonresident  can  be  sued  wherever  found  and 
served),  still  there  is  no  conflict  between  that 


decision  and  the  proposition  announced  in 
the  Lytle  Case  and  now  being  announced  in 
this  case.  The  cause  of  action  sued  on  In  the 
Lytle  Case  was  ez  delicto  and  originated  sole- 
ly beyond  the  limits  of  the  state.  The  city 
court  of  Macon  was  not  without  Jurisdiction, 
and  the  court  erred  in  sastaining  the  de- 
murrer. 
Judgment  reversed. 

(7  Ga.  App.  K28) 
CALHOUN  V.  CENTRAL  OF  GEORGIA  RY. 

00.    (No.  1,991.) 
(Court  of  Appeals  of  Georgia.    March  5^  1910.) 

(8yllalu3  hy  the  Court.) 

1.  CouKTS  (8  284*)— Fedebal  Co  ubts— Juris- 
diction —  Right  Dependino  on  Fedebat 
Statute. 

A  right  whose  very  existence  depends  upon 
an  act  of  Congress  necessarily  involves  the  con- 
struction and  application  of  the  federal  statute 
in  its  enforcement  "The  act  itself  is  the  first 
ingredient  in  the  case,  is  its  origin,  is  that  from 
wliicb  every  other  part  arisea"  Osbom  v.  Bank 
of  the  United  States.  9  Wheat  738,  6  L.  Ed. 
2(H.  And  a  case  brought  to  enforce  a  right  ez- 
clasively  dependent  upon  the  federal  law  ia 
within  the  judicial  power  of  the  United  States 
as  defined  in  C>onst.  U.  S.  art  3»  $  2,  par.  1. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §S  820-826;    Dec  Dig.  §  284.«] 

2.  Removal  of  Causes  (|  19*)— Cases  Abib- 
INQ  Undeb  Laws  of  United  States. 

Where  it  appears  from  the  statements  of 
the  petition  that  the  plaintifiTs  right  if  any,  is 
wholly  dependent  upon  an  act  of  Congress  for 
its  enforcement,  the  construction  and  applica- 
tion of  the  federal  law  is  necessarily  involved ; 
and  it  is  the  duty  of  the  state  court,  apon  pres- 
entation of  a  proper  petition,  if  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  coats, 
the  sum  or  value  of  S2,000,  to  remove  the  cause 
to  the  federal  court,  in  accordance  with  the  pro- 
visions of  the  act  of  Congress  approved  Mardi 

3.  1875  (18  Stat  470,  c.  137),  as  amended  by  Act 
March  3,  1887.  c.  373,  24  Stat  552,  and  Act 
Aug.  13,  1888,  c.  866,  25  Stat.  433  (U.  S.  Comp. 
St  1901,  p.  508). 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Dec.  Dig.  9  19.*] 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  Lee  Calhoun  against  the  Central 
of  Georgia  Railway  Company.  Thsere  was 
an  order  removing  the  case  to  the  federal 
court,  and  plaintiff  brings  error.    Affirmed. 

James  J.  Flynt,  R.  R.  Arnold,  and  Osborne 
&  Lawrence,  for  plalntiflC  in  <»rror.  Lawton 
&  Cunningham,  for  defendant  In  error. 

RUSSELL,  J.  The  plaintiff  in  error 
brought  a  suit  for  damages  against  the  rail- 
road company,  basing  his  right  of  action  up- 
on the  employer's  liability  act  of  1908  (Act 
April  22,  1908,  c.  149,  35  Stat  65  [U.  S.  Comp. 
St.  Supp.  1909,  p.  1171]).  In  his  petition  he 
alleged  that  while  engaged  as  a  fireman  on  a 
passenger  train  of  the  defendant  running  be- 
tween Chattanooga,  Tenn.,  and  Griffin,  Ga., 
and  that  while  upon  said  train,  which  was 
engaged  in  interstate  commerce,  he  was  en- 


•For  other  cases  tee  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Dies.  1907  to  date.  &  Reportw  Ii«d»^i 


Ga.) 


OALHOUN  ▼.  CENTRAL  OP  GEORGIA  RT.  CO. 


275 


gSLZe^  In  Interstate  commerce,  and  when 
about  a  mile  and  a  half  out  of  Chattanooga 
he  was  injured  by  certain  alleged  negligent 
acta  of  the  engineer  in  charge  of  the  locomo- 
tive attached  to  said  train.  In  the  four- 
teenth paragraph  of*  the  petition  he  alleged : 
"Plaintiff  brings  this  suit  under  the  act  of 
Congress  approved  in  April,  1908,  entitled 
*An  act  relating  to  the  liability  of  common 
carriers  by  railroads  to  their  employes  in  cer- 
tain cases,'  and  says  that  under  said  act  he 
was  in  the  employment  of  a  common  carrier 
engaged  in  commerce  by  railroad  between  the 
several  states,  and  was  at  the  time  of  his 
injuries  herein  described  engaged  in  inter- 
state commerce,  and  suffered  said  injuries 
herein  described  In  whole  or  in  part,  from 
the  negligence  of  the  agents  and  employes 

(other  than  himself)  of  said  defendant  car- 
rier." 

The  defendant  filed  a  petition  for  removal 
to  the  federal  court,  and  an  order  of  removal 
was  passed.  The  only  recital  of  Jurisdiction- 
al facts  made  by  the  defendant  in  assertion 
of  a  right  of  removal,  as  appears  from  its 
petition  to  remove,  is  as  follows:  ^That  the 
above-stated  case  arises  under  the  act  of 
Congress  approved  April  22,  1908,  entitled 
*An  act  relating  to  the  liability  of  common 
carriers  by  railroad  to  their  employes  in  cet- 
tain  cases,'  and  that  the  matter  and  amount 
in  dispute  in  said  suit  exceeds,  exclusive  of 
Interest  and  costs,  the  sum  of  $2,000,  and  that 
said  suit  is  of  a  civil  nature  at  law."  The 
plaintiff  filed  the  following  written  objection 
to  the  removal:  *'And  now  comes  the  plaintiff 
in  the  above-stated  case,  and  denies  the  right 
of  the  defendant  to  remove  said  cause  to 
the  Circuit  Court  of  the  United  States,  and 
resists  the  petition  for  the  same,  and  shows 
to  the  court  that  there  is  no  dispute  or  con- 
troversy as  to  the  effect  or  construction  of  the 
Constitution  or  laws  of  the  United  States 
involved  in  this  case^  and  that  this  Is  the 
only  ground  upon  which  the  said  case  is 
sought  to  be  removed.  Plaintiff  therefore 
prays  the  court  to  refuse  an  order  of  re* 
moval." 

Exception  is  taken  to  the  Judgment  of  the 
dty  court  of  Savannah,  which  removed  the 
canse  to  the  United  States  Circuit  Court  for 
the  Southern  District  of  Georgia.  The  ques- 
tion thus  presented  for  our  consideration 
therefore  is:  Was  the  suit  removable  from 
the  city  court  under  the  act  of  Congress  of 
March  3, 18S7  (24  Stat  552,  c.  373)  as  amend- 
ed by  Act  Aug.  13,  1888,  c.  866,  25  Stat.  433 
(IT.  S.  Comp.  St  1901,  p.  508),  which  provides 
*Hhat  any  suit  of  a  civil  nature  at  law  or  in 
equity,  arising  under  the  Constitution  or  laws 
of  the  United  States,  of  which  the  Circuit 
Courts  of  the  United  States  are  given  orig- 
inal Jurisdiction  by  the  preceding  section, 
which  may  now  be  pending  or  which  may 
hereafter  be  brought  in  any  state  court,  may 
be  removed  by  the  defendant  or  defendants 


r  therein  to  the  Circuit  Court  of  the  United 
States  for  the  proper  district" 

We  are  presented  at  the  very  threshold 
of  the  case  with  two  conflicting  views  of 
the  proposition,  each  supported  by  much  emi- 
nent authority.  The  learned  counsel  for  the 
defendant  in  error  rely  largely  upon  the  deci- 
sion of  Judge  Newman  in  the  case  of  Miller 
v.  Illinois  Central  Railroad  Co.  (0.  C.)  168 
Ped.  982,  and  Nelson  v.  Southern  Railway 
Co.,  172  Fed.  478,  in  which  cases  it  was  ruled 
that  the  fact  th^t  the  cause  of  action  orig- 
inated under  the  federal  employer's  liability 
act,  did  not  afford  ground  for  removal  to  the 
United  States  courts,  unless  it  is  apparent 
from  the  plaintiff's  petition  that  there  is  a 
dispute  or  controversy  as  to  the  construction 
or  application  of  the  act  of  (Congress  to  the 
facts;  in  Other  words,  that  the  mere  fact 
that  the  cause  of  action  had  its  origin  and 
is  dependent  for  its  existence  upon  an  act  of 
Congress,  or  the  fact  that  it  is  possible  that  a 
controversy  may  arise  as  to  the  construction 
of  the  act,  is  not  sufficient  to  authorize  re- 
moval, but  that  it  must  appear  from  the 
plaintiff's  petition  alone  that  there  actually 
is  a  controversy  between  the  parties,  involv- 
ing the  construction  or  applicability  of  the 
federal  law,  before  the  United  States  courl 
can  entertain  jurisdiction.  Cn  the  other 
hand,  counsel  for  the  plaintiff  in  error  rely 
upon  a  chain  of  authorities,  starting  with 
the  case  of  Csborn  v.  Bank  of  the  United 
States,  9  Wheat.  738,  6  L.  Ed.  204,  in  which 
the  Supreme  Court  of  the  United  States,  has 
decided  that  where  "the  act  itself  is  the  first 
ingredient  in  the  case,  is  its  origin,  is  that 
from  which  every  other  part  arises,"  the  fed- 
eral courts  have  paramount  Jurisdiction. 

In  the  consideration  of  the  authorities  we 
have  been  impressed  with  the  fact  that  the 
apparent  conflict  is  more  apparent  than  real, 
when  the  nature  of  the  issues  involved  in 
each  case  cited  is  construed,  and  especially 
when  the  fact  Is  considered  that  in  most  of 
the  cases  cited  the  act  of  Congress  which 
might  in  some  sense  be  considered  as  the 
basis  of  the  action  was  not  like  the  employ- 
er's liability  act  Furthermore,  two  consid- 
erations have  to  some  extent  influenced  our 
determination  of  the  issue  involved  in  this 
case,  which,  while  not  insisted  upon  in  the 
argument,  seem  to  us  to  be  of  some  moment. 
In  the  first  place,  if  the  United  States  court, 
to  which  this  case  has  been  removed,  Is  of 
the  opinion  that  the  cause  Is  not  properly 
removable,  there  arises  upon  Its  part  a  duty, 
which  It  Is. to  be  presumed  it  will  perform, 
to  remand  the  cause  to  the  state  courts ;  and 
in  the  second  place  we  feel  relieved  of  some 
responsibility  by  reason  of  the  fact  that  our 
decision  will  not  likely  be  a  precedent  or  a 
controlling  authority,  for  the  reason  that  rul- 
ings in  similar  cases  will  sooner  or  later  be 
control ied  by  an  authoritative  adjudication 
by  the  Supreme  Court  of  the  United  States 
upon  the  very  point  at  issue.    As  Chief  Jus- 
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tlce  Bleckley  remarked  in  the  case  of  Gregory 
V.  State,  SO  Ga.  270,  7  S.  E.  223:  "This  is  a 
case  of  considerable  doubt,  but  our  best  opin- 
ion is  that  the  Judgment  should  be  affirmed.** 

We  think  that  we  see  two  distinctive 
points  of  difference  between  the  cases  cited 
in  behalf  of  the  plaintiff  in  error  and  the 
case  at  bar.  In  the  first  place,  conceding 
that  the  right  of  removal  has  been  contract- 
ed l)y  the  latest  congressional  legifilatlon  up- 
on the  subject,  and  that  this  was  its  pur- 
pose, still  the  employer's  liability  act  was 
passed  subsequent  to  the  act  of  1887,  which 
was  intended  to  contract  the  right  of  remov- 
al, and  it  can  hardly  be  doubted  that  it  was 
the  intention  of  Congress  in  the  passage  of 
this  act  to  assert  exclusive  Jurisdiction  of 
the  subject-matter  so  far  as  the  matter  of  in- 
juries to  employes  caused  by  carriers  engag- 
ed in  interstate  commerce  is  concerned,  as 
an  exercise  of  its  power  to  regulate  inter- 
state commerce,  though  not  necessarily  to 
confer  exclusive  Jurisdiction  on  the  federal 
courts.  In  the  next  place,  several  of  the  au- 
thorities cited  advert  to  the  fact  that  the 
case  then  under  consideration  could  not  prop- 
erly be  removed,  because  it  was  apparent 
from  the  petition  that  no  dispute  could  arise, 
except  collaterally,  which  would  Involve  the 
construction  or  application  of  the  federal 
statute — in  other  words,  that  the  plaintiff  in 
some  cases  exhibited  a  perfect  right  of  action 
regardless  of  the  federal  statute.  That  can- 
not be  true  in  this  case.  Let  us  concede  that 
the  plaintiff,  by  reason  of  the  fact  that  the 
allegation  that  his  injury  was  due  to  the  neg- 
ligence of  other  employes  than  himself,  which 
is  equivalent  to  an  allegation  that  his  con- 
duct as  an  employ^  was  blameless,  has  a 
perfect  cause  of  action  under  the  laws  of 
Georgia,  still  he  has  not  a  perfect  cause  of 
action  if  his  injury  was  received  in  the  state 
of  Tennessee,  because  in  that  Jurisdiction  he 
cannot  recover  if  the  injury  was  caused  by 
the  negligence  of  his  fellow  servant,  even  if 
he  himself  is  without  fault 

The  petition  does  not  disclose  whether  the 
tort  was  committed  in  Georgia  or  in  Tennes- 
see, and  it  is  therefore  apparent  that  the 
right  of  this  plaintiff  to  recover  will  at  the 
very  outset  of  this  trial  be  made  entirely  de- 
pendent upon  the  application  of  the  act  of 
Congress  of  1908,  commonly  denominated  as 
the  "Employer's  Liability  Act."  Nor  will  it 
be  so  much  an  application  of  the  federal  law 
to  the  facts  as  the  question  of  the  applica- 
tion of  the  federal  law  to  that  of  Tennessee 
or  Georgia,  as  the  parties  shall  respectively 
contend  such  law  is  applicable  to  perhaps  an 
undisputed  state  of  facts.  In  any  event  it  is 
manifest  that,  if  it  should  appear  that  the 


plaintiff's  injury  was  received  in  the  state  of 
Tennessee,  the  plaintiff  would  have  to  rely 
entirely  upon  his  rights  under  the  federal 
statute.  It  would  not  be  a  question  of  as- 
serting a  right  given  him  by  the  federal  stat- 
ute, and  which  was  not  disputed,  according 
to  the  laws  of  the  state  where  the  trial  is  to 
be  had;  but  it  would  be  a  case  where,  with- 
out the  federal  statute,  the  plaintiff  would 
have  no  case.  In  such  a  case  as  this  we  can 
have  no  doubt  that  the  federal  court  has  Ju- 
risdiction, and  certainly  no  doubt  that  the  city 
court  of  Savannah  would  have  no  Jurisdic- 
tion which  would  not  be  subject  to  be  di- 
vested by  removal.  Even  though  the  rule  be 
that,  to  authorize  removal,  the  evidence  that 
there  is  a  dispute  or  controversy  between  the 
parties  as  to  the  application  of  the  federal 
statute  must  come  from  the  inspection  of  the 
plaintiff's  petition  alone,  nevertheless  we  ap- 
prehend that  the  usual  rule  that  the  plead- 
ings are  to  be  construed  most  strictly  against 
the  pleader  will  still  prevail.  If  this  be  so, 
it  is  clear,  from  the  fact  that  the  pleader 
falls  to  state  that  the  injury  was  received 
within  the  state  of  Georgia,  that  the  infer- 
ence that  it  occurred  without  the  limits  of 
the  state  is  to  be  preferred.  This  being  true, 
it  follows  that  the  city  court  of  Savannah 
would  not  have  exclusive  jurisdiction  to  ad- 
minister a  right  derived  entirely  from  a  fed- 
eral statute. 

We  are  therefore  of  the  opinion  that  the 
Judgment  of  the  city  court  of  Savannah  in  or- 
dering the  case  to  be  removed  should  be  af- 
firmed. We  are  impressed  with  the  view 
that  in  any  case  dependent  for  its  origin  up- 
on the  act  of  Congress  of  1908,  which  Is  a 
regulation  of  commerce  between  the  states, 
if  the  cause  of  action  involves  an  amount  ex- 
ceeding $2,000,  exclusive  of  interest  and 
cost,  the  Jurisdiction  of  the  United  States 
courts  in  any  case  in  which  the  defendant 
may  desire  to  remove  the  case  to  the  federal 
courts,  and  complies  with  the  requirements 
of  the  statute  of  1888,  is  paramount  This 
would  seem  to  follow  from  the  decision  In 
the  several  cases  cited.  But  as  some  of  us 
are  of  the  opinion  that  the  case  would  not  be 
removable  if  the  petition  presented  a  perfect 
cause  of  action  regardless  of  the  "employer's 
liability  act"  it  is  not  necessary  to  pass  up- 
on that  phase  of  the  question.  The  majority 
of  the  court  are  of  the  opinion  that  where 
the  act  of  Congress  is  specifically  pointed  out 
and  relied  upon  as  the  sole  basis  of  the  right 
of  action  sought  to  be  enforced,  the  construc- 
tion and  application  of  the  act  of  Congress 
sought  to  be  asserted  is  necessarily  involved, 
and  that  all  such  cases  should  be  removed 
upon  a  proper  petition  therefor. 

Judgment  affirmed. 
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(7  Qa.  App.  548) 

W.  H.  HOWARD  PIANO  CO.  ▼.  GLOVER. 

(No.  2,a49.) 

(Court  of  Appeals  of  Georgia.    March  11,  1910.) 

(SyUabus  by  the  Court.) 

1.  Pleading   (§  291*)— Action  on.Wbitteh 

CONTBACT  —  DEFENSE     ATTACKING      INSTBU* 

MBNT  —  Necessity  fo&  Plea  of  Non  EjBT 

Factum. 

If  a  written  contract  is  declared  on  in  the 
pleadings  as  the  basis  of  the  suit,  the  defendant 
cannot  deny  its  execution,  or  cannot  assert  an 
alteration  in  it,  without  filing,  under  oath,  a 
plea  of  non  est  factum,  or  a  plea  in  the  nature 
of  a  plea  of  non  est  factum. 

[Ed.  Note.— For  other  cases,  sc^  Pleading, 
Cent.  Dig.  19  864-879 ;   Dec.  Dig.  T  291.*] 

2.  Contracts  (5  346*) -—Alteration  of  In- 
struments (i§  5,  25*)  —  Pleading  and 
Proof. 

Where  an  instrument  in  writing,  which  has 
not  been  declared  on  as  the  basis  of  the  suit,  is 
offered  in  evidence,  the  defendant  may,  without 
formal  pleadings,  attadc  it  as  a  forgery,  or  may 
show  that  it  has  been  materially  and  fraudulent- 
ly altered  since  its  execution.  To  change  a 
promise  to  pay  from  one  amount  to  a  larger 
sam,  without  the  maker's  consent,  is  ordinarily 
to  be  considered,  per  se,  as  materially  and 
fraudulently  altering  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  346:*  Alteration  of  Instruments, 
Dec  Dig.  is  5,  25.*1 

8.  Evidence  (f  429*)— Parol  Evidence— Al- 
teration OF  Written  Instrui|ent. 

While  an  unambiguous^  valid,  written  con- 
tract is  not  ordinarily  variable  by  parol  testi- 
mony, a  dispute  as  to  the  existence  of  the  con- 
tract, incluaing  questions  as  to  alterations,  is 
an  inquiry  in  which  parol  evidence  is  ordinarily 
admissible.  Parol  evidence  is  admissible  to 
show  that  a  contract  has  been  materially  alter- 
ed since  execution. 

(a)  Where  the  maker  of  an  instrument,  given 
for  the  purchase  price  of  property,  claims  that 
the  written  contract,  when  executed,  designated 
a  certain  sum  as  the  purchase  price,  and  since 
the  execution  of  the  instrument  had  been  al- 
tered, so  as  to  raise  the  amount  to  be  paid,  it  Is 
relevant  to  show,  in  corroboration  of  testimony 
as  to  the  alteration,  that  in  the  parol  negotiations 
which  the  parties  undertook  to  embody  in  the 
written  contract  the  smaller  sum  was  the  one 
agreed  upon.  In  such  cases  it  is  also  relevant  to 
show  as  a  circumstance  that  the  maker  of  the 
instrument  had  frequently  asked  the  payee  for 
a  copy  of  it,  and  the  payee  had  refused  to  give  it. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §429.*] 

4.  Tender  (8  14*)  —  Validity  —  Demand  for 
Receipt. 

Tender,  to  be  valid,  should  generally  be  un- 
conditional. However,  a  tender  of  money  is 
not  vitiated  by  being  coupled  with  a  demand 
for  a  receipt  for  the  amount  paid,  or,  if  the  in- 
debtedness be  represented  by  a  writing,  by  be- 
ing coupled  with  a  demand  for  the  writing,  if 
extinguished  by  the  payment. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent. 
Dig.  f  S  33-38 ;   Dec.  Dig.  %  14.*] 

{Additional  Syllahiu  &y  Editorial  Staff.) 

6.  Alteration  of  Instruments  (§  24*)— Doc- 
umentary Evidence— Alteration— Deter- 
mination OF  Admissibility. 

If  a  contract  is  not  pleaded  as  a  basis  of 
an  action,  so  as  to  require  a  denial  under  oath, 
and  plaintifiP  offers  it  m  evidence,  a  physical  al- 
teration appearing  in  a  material  part  of  it  re- 


quires explanation  before  it  can  be  admitted  in 
evidence,  under  Giy.  Code  1895,  {  3704. 

[EA.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Cent  Dig.  {§  208-215;  Dec.  Dig. 
I  24  ;*  £>vi<ience,  CenL  Dig.  {{  1429, 1539, 1579.] 

6.  Evidence  (§  382*)  —  Documentary  Evi- 
dence—Determination OF  Admissibility— 
Question  for  Jury. 

If  plaintifP  offers  a  written  contract  in  evi- 
dence, wherein  appears  a  physical  alteration,  the 
materiality  of  the  alteration  is  for  the  court; 
but,  when  a  prima  facie  case  of  explanation  is 
made,  the  fact  of.  the  alteration  is  for  the  jury, 
under  Civ.  Code  1895,  §  3703. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1658,  1659;   Dec  Dig.  §  382.*] 

7.  Interest  (5  43*)— Time  from  Which  Com- 
puted-*'Interest  After  Date." 

"Interest  after  date"  ordinarily  means  in- 
terest from  the  date  of  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  §  92 ;  Dec.  Dig.  {  43.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  370e-3709.] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  the  W.  H.  Howard  Piano  Com- 
pany against  Ava  Glover.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

The  piano  company  sued  out  a  purchase- 
money  attachment,  alleging  that  Miss  Ava 
Glover  was  indebted  to  them  in  the  sum  of 
$60  for  the  purchase  of  a  piano.  She  filed 
a  defense  stating  that  she  had  bought  the 
piano  for  the  price  of  $350,  and  had  paid 
$340  and  tendered  the  other  $10,  but  that 
the  plaintiff  refused  to  accept  the  other  $10, 
claiming  that  there  was  $60,  instead  of  $10, 
still  due  upon  it  Afterwards  the  defendant 
amended  the  plea,  setting  up  that  she  had 
signed  a  written  contract  for  the  purchase 
of  the  piano,  in  which  the  price  of  the  piano 
was  stated  as  $350,  and  that  "the  instru- 
ment signed  by  her  has  been  altered  and 
changed  since  she  signed  said  instrument, 
and  that  the  change  so  made  was  fraudu- 
lent and  without  her  knowledge  or  consent." 
The  plaintiff  moved  to  strllce  these  pleas  on 
the  ground  that  their  effect  was  to  vary  by 
parol  a  written,  unambiguous  contract;  also 
because  the  plea  of  tender  was  insufficient, 
in  that  It  was  a  conditional  tender.  The 
condition  of  the  tender  was  that  the  plain- 
tiff should  deliver  to  her  the  note  which  she 
alleged  was  paid  in  full  by  the  sum  so  ten- 
dered. 

It  is  to  be  noticed  that  the  plaintiff's 
pleadinprs  did  not  refer  to  or  set  out  the  writ- 
ten contract.  When  it  was  introduced  in 
evidence  it  purported  to  be  for  $400.  The 
defendant  introduced  evidence  that  at  the 
time  it  was  signed  the  sum  stated  was  $350. 
She  proved  by  herself  and  by  a  number  of 
other  witnesses  that  the  contract  price  agreed 
on  was  $350,  and  that  this  sum  had  been  in- 
serted in  the  written  contract  To  the  in- 
troduction of  this  testimony  the  plaintiff  ob- 
jected, on  the  grounds  that  It  tended  to  vary 
by  parol  the  terms  of  an  unambiguous,  wrlt- 


•For  other  cases  see  same  topio  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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ten  contract,  that  the  evidence  was  not  au- 
thorized by  the  pleadings,  and  that  It  d!d 
not  appear  where  or  by  whom  the  alleged 
alteration  was  made,  or  that  it  was  Inten- 
tional, or  was  for  the  purpose  of  defraud- 
ing the  defendant,  and  that  the  contract  It- 
self was  the  best  evidence  of  what  it  show- 
ed. The  court  overruled  the  objection  and 
admitted  the  testimony.  The  Jury  found  in 
favor  of  the  defendant,  incidentally  thereby 
finding  that  the  Instrument  had  been  raised 
in  amount  since  its  execution,  and  that  the 
tender  was  valid. 

Carl  N.  Ouess  and  C.  B.  Rosser,  Jr.,  for 
plaintiff  in  error.  T.  G.  Battle,  for  defend- 
ant in  error. 

• 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  Where  the  plaintiff  declares  on  a 
contract  In  writing,  and  the  defendant  denies 
the  execution  of  the  paper  thus  sued  on,  or 
claims  that  the  paper  as  then  existing  and 
declared  on  is  not  In  the  condition  in  which 
it  was  when  It  was  signed,  he  must  filed  his 
denial  under  oath  by  a  plea  of  non  est  fac- 
tum, or  a  plea  in  the  nature  of  a  plea  of 
non  est  factum.  Civ.  Code  1895,  i  3701. 
However,  where  the  Instrmnent  is  not  de- 
clared on,  and  is  merely  offered  as  part  of 
the  evidence  in  the  c^se,  the  other  party  may 
attack  it  as  a  forgery,  without  pleadings,  and 
may  show,  either  that  It  was  never  executed, 
or  that  It  had  been  fraudulently  and  material- 
ly altered  by  the  opposite  party  since  Its 
execution.  If  the  amendment  to  the  plea  in 
this  case  had  been  necessary,  it  would  not 
have  been  sufficient,  for  the  reason  that  it 
did  not  set  out  the  nature  of  the  alteration 
with  sufficient  definiteness.  However,  as  It 
was  mere  surplusage,  any  action  of  the  court 
thereon  was  immaterial.  The  defendant's 
plea  was  good,  irrespective  of  this  part. 

2.  If  the  contract  is  not  set  forth  and 
pleaded  as  a  basis  of  the  action,  so  as  to  re- 
quire a  denial  under  oath,  and  the  party, 
pending  the  trial,  offers  it  In  evidence,  a 
physical  alteration  appearing  tn  a  material 
part  of  It  requires  explanation  before  it  can 
be  admitted  in  evidence.  However,  as  soon 
as  a  prima  fac^e  case  of  explanation  is  made, 
the  judge  submits  the  issue  as  to  the  fact  of 
the  alteration  to  the  jury;  the  materiality 
of  the  alteration  always  being  a  question  for 
the  court.  Civ.  Code  1895,  S§  3703,  3704.  But 
if  the  fact  of  the  alteration  does  not  appear 
by  casual  Inspection  of  the  Instrument,  and 
prima  facie  proof  of  the  execution  Is  offered 
to  the  court,  and  he  provisionally  admits  in 
introduction  in  evidence,  the  opposite  party 
may,  nevertheless,  introduce  evidence  show- 
ing that  It  has  in  fact  been  altered ;  and  if 
the  alteration  Is  material,  and  is  unexplained, 
the  jury  are  authorized  to  deny  validity  to 


the  paper.  In  such  cases  no  formal  plead- 
ing is  required.  The  plaintiff  may  bring  all 
proof  in  his  power  to  show  that  the  paper 
has  not  been  altered,  and  the  defendant,  on 
the  other  hand,  may  attack  It,  and  show  the 
alteration  In  any  legitimate  way. 

3.  Certainly  it  is  not  violative  of  the  parol 
evidence  rule  to  allow  a  party,  against  whom 
a  paper  is  offered,  to  prove  by  parol  that 
the  paper  has  been  altered  in  a  material  part. 
In  this  case  there  can  be  no  question  as  to 
the  materiality  of  the  alleged  alteration.  To 
change  a  promise  to  pay  from  the  sum  of 
$350  to  $400  is  certainly  a  material  altera- 
tion, and  when  it  appears,  as  It  does  In  this 
case,  that  ever  since  its  execution  the  paper 
has  been  in  the  possession  of  the  party  of- 
fering It,  there  is  no  question  before  the  court 
as  to  who  altered  it,  If  it  has  been  altered. 
While  written  contracts  are  not  to-be  varied 
by  parol  evidence,  yet,  until  a  writing.  1» 
shown  to  be  the  legal  embodiment  of  a  con- 
tract, the  mere  production  of  the  unproved 
writing  does  not  cut  off  parol  Inquiry.  As 
corroborative  of  the  defendant's  testimony 
that  the  amount  stated  In  the  writing  at  the 
time  she  signed  It  was  $350,  it  was  perfectly 
relevant  to  show  that  the  parol  agreement 
which  was  supposed  to  be  merged  into  the 
writing  contemplated  only  that  amount. 
Likewise,  also  as  tending  to  Illustrate  the 
plaintiff's  good  faith  or  lack  of  good  faith, 
it  was  permissible  for  the  defendant  to  prove 
that  she  had  repeatedly  asked  the  plaintiff 
for  a  copy  of  the  contract,  and  that  the  plain- 
tiff had  declined  to  give  it. 

4.  As  to  the  plea  of  tender,  the  plaintiff 
makes  two  points  against  it:  (1)  That  It  was 
conditional,  having  been  coupled  with  a  de- 
mand for  the  surrender  of  the  purchase- 
money  note ;  (2)  that  It  was  not  complete,  as 
the  paper  had  been  drawing  interest,  and  no 
Interest  had  been  tendered.  Tender,  gener- 
ally speaking,  to  be  available  as  a  defense,, 
must  be  unconditional.  However,  It  does  not 
vitiate  a  tender  of  money  to  couple  it  with 
a  demand  for  a  receipt  for  the  amount,  or,  if 
it  fully  discharges  an  instrument,  to  couple 
it  with  a  demand  for  the  surrender  of  that 
Instrument.  The  record  does  not  sustain  the 
plaintiff's  position  as  to  the  interest  Ap- 
parently the  payments  were  made  as  they 
were  due,  and  the  final  $10  was  tendered  at 
the  time  it  was  payable.  The  contract  con- 
tained the  following  language:  "W^ith  inter- 
est from  date  at  the  rate  of  8  per  cent,  after 
due.*'  We  construe  this  as  providing  for  in- 
terest only  after  maturity.  While  the  ex- 
pression "interest  after  date"  would  ordina- 
rily mean  Interest  from  the  date  of  the  in- 
strument, yet  the  context  here  clearly  shows 
that  it  referred,  not  to  that  time,  but  to  the- 
tlme  when  the  payments  should  become  due. 

Judgment  affirmed. 
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(7  Gs.  App.  636) 

DAT  T.  ROGERS  et  al.     (No.  2.208.) 
(Court  of  Appeals  of  Georgia.    March  11,  1910.) 

(Syllahw  hy  the  Court,) 

1.  BII.LS  AND  Notes  (§  362*)  —  Bqwa  Fide 
Holder— Rights  of  Transfebbe  with  No- 
tice OF  Defenses. 

If  a  transferror  of  a  promissory  cote,  not 
the  original  payee,  was  a  oona  fide  bolder  for 
value,  before  maturity  and  without  notice  of 
equities  or  defenses,  his  transferee  is  subrogated 
to  his  rights,  and  may  recover  on  it  notwith- 
standing notice,  express  or  constructive,  of  de- 
fenses to  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  fi§  987-943 ;  Dec  Dig.  i  mi*] 

2.    HUBBAND    AND    WiFB    (f   SW*)— AOTIOHS— 

Evidence— Question  fob  Jitbt. 

There  were  reasonable  deductions  or  Infer- 
ences, from  the  evidence,  which  would  have 
warranted  a  verdict  for  the  plaintiff,  and  the 
direction  of  a  verdict  for  the  defendant  was  er- 
roneous. 

[Ed.  Note.— For  ather  cases,  see  Husband  and 
Wife,  Dec.  Dig.  f  235.*] 

f Additional  8vllahu$  hy  Editorial  Staff.) 

3.  Bills  and  Notes  ((  497*)  —  Bona  Fide 
Holder— Pbesdmption. 

A  bank  holding  a  note  is  presumed  to  be 
a  bona  fide  bolder  for  value,  under  the  express 
provisions  of  Oir.  (>de  1895,  9  3696. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §S  167&-1687;  Dec  Dig.  | 
497.*] 

4.  Bills  and  Notes  (8  443*)- Actions- Peb- 
soNs  Entitled  to  Sue  —  Transferee  fob 
Collection. 

A  transferee  of  a  note  for  collection  has 
such  a  title  as  to  enable  him  to  sue  thereon  in 
his  own  name. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  (§  1377-14i:^;  Dec.  Dig.  S 
443.*] 

Error  from  City  Court  of  Fitzgerald;  B. 
Wall.  Judge. 

Action  by  J.  A.  Day  against  J.  P.  Rogers 
and  others.  There  was  a  directed  verdict 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

O.  H.  Elklns,  for  plaintiff  In  error.  Hay- 
good  &  Cutts,  for  defendants  In  error. 


HILL,  C.  J.  Day  sued  W.  H.  Rogers  and 
Julia  P.  Rogers  on  a  promissory  note.  The 
note  was  made  payable  to  H.  H.  James,  who 
bad  transferred  it  by  Indorsement  Ux  blank 
to  the  Exchange  National  Bank,  and  the  Elx- 
change  National  Bank  indorsed  it  to  Day 
"without  recourse."  The  note  was  signed 
jointly  by  the  defendants,  apparently  as  mak- 
ers. W.  H.  Rogers  filed  no  defense.  Julia 
P.  Rogers  set  up  that  W.H.  Rogers  was  her 
"husband,  and  that  she  bad  signed  the  note 
as  surety,  and  she  alleged  that  the  plaintiff 
was  not  an  Innocent  holder  for  value.  The 
plaintiff  made  an  oral  motion  to  strike  from 
the  plea  the  allegation  of  suretyship,  on  the 
ground  that  It  failed  to  allege  that  the  Ex- 
<;hange  National  Bank  was  not  a  bona  fide 
liolder  of  the  note  and  without  notice  of  the 


alleged  fact  of  suretyship.  This  motion  was 
overruled,  and  the  plaintiff  excepted  penden- 
te lite.  At  the  conclusion  of  the  evidence  the 
court  directed  a  verdict  for  the  defendant, 
and  this  is  specifically  excepted  to  in  the  bill 
of  exceptions.  Plaintiff  excepted,  also,  to  the 
refusal  of  a  new  trial.  The  grounds  of  the 
amendment  to  the  motion  for  a  new  trial  were 
not  approved  by  the  court,  and  will  not  be 
considered. 

1.  The  motion  to  strike  the  plea  setting  up 
that  the  defendant  Julia  P.  Rogers  was  sure- 
ty on  the  note  should  have  been  sustained. 
It  was  not  sufficient  to  allege  that  the  plain 
tiff  was  not  a  bona  fide  bolder  of  the  note. 
The  plea  should  have  denied  that  the  Ex- 
change National  Bank,  from  which  he  had 
received  it  as  Indorsee,  wi^s  also  not  a  bona 
fide  holder  of  the  note.  If  the  bank  held 
the  note  as  an  innocent  purchaser  for  value 
before  maturity,  without  notice  of  any  equi- 
ties and  defenses,  and  without  notice  that 
Julia  P.  Rogers  was  in  fact  surety,  then  the 
bank's  indorsee.  Day,  would  stand  in  the 
place  of  the  bank,  and  could  recover,  not- 
withstanding the  fact  that  he  himself  may 
have  had  notice.  In  other  words,  it  was  Just 
as  essential  to  a  valid  defense  that  the  plea 
should  have  set  up  that  the  Exchange  Na- 
tional Bank  took  the  note  from  James  with 
notice  that  Julia  P.  Rogers  was  tlie  wife  of 
W.  H.  Rogers,  and  was  his  surety,  as  it  was 
that  the  plaintiff  took  the  note  from  the  bank 
with  such  notice.  The  bank  was  presumed 
to  be  a  bona  fide  holder  for  value,  and  it 
was  necessary  to  negative  this  presumption 
In  the  plea  and  to  rebut  it  by  proof.  Civ. 
Code  1895,  S  3G06.  The  transferee  of  a  promis- 
sory note  is  invested  with  all  the  rights  and 
equities  of  the  transferror;  and  where  the 
latter  is  entitled  to  recover,  being  the  holder 
for  value  before  maturity,  bona  fide  and  with- 
out notice  of  equities  and  defenses,  the  for- 
mer is  subrogated  to  his  rights,  and  may  re- 
cover, notwithstanding  the  fact  that  he  him- 
self, when  he  took  the  note,  took  with  no- 
tice. Hogan  V.  Moore,  48  Ga.  156;  Doug- 
lass V.  McCrackln,  52  Ga.  596;  4  Amer.  &. 
Eng.  Enc.  Law  (2d  Ed.)  pp.  308,  313. 

2.  Considering  the  exception  to  the  direc- 
tion of  the  verdict  in  connection  with  the 
general  grounds  of  the  motion  for  a  new 
trial,  we  think  that  the  direction  of  the  ver- 
dict, under  the  evidence,  was  erroneous.  The 
evidence  showed  that  the  original  payee  of 
the  note,  James,  had  indorsed  it  to  the  bank 
as  collateral  security,  and  that  when  the  note 
fell  due  the  bank  demanded  payment  from 
him;  that  he  could  not  pay  the  note,  and  he 
persuaded  the  plaintiff  to  take  it  from  the 
bank,  and  the  bank  transferred  it  to  the 
plaintiff  for  collection  and  without  recourse. 
When  the  bank  indorsed  the  note  to  the 
plaintiff,  although  without  recourse  and  for 
collection,  he  held  the  legal  title  to  It,  and 
could  therefore  maintain  the  suit.    '*In  this 
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state  a  transferee  for  collection  has  such  a 
title  as  to  enable  him  to  bring  and  maintain 
a  suit  in  his  own  name."  Neal  v.  Gray,  124 
Ga.  515,  62  S.  E.  622;  Freeman  v.  Exchange 
Bank,  87  Ga.  45,  13  S.  El  160.  It  is  true  that 
Day  took  this  note  after  maturity,  and  there- 
fore the  defense  set  up  would  ordinarily 
have  been  good  against  him;  but,  as  he  held 
it  for  collection  only,  only  such  a  defense  as 
would  have  been  good  against  the  bank  would 
have  been  good  against  him,  and,  as  before 
stated,  the  presumption  of  law  was  that  the 
bank  was  a  bona  fide  holder,  and  the  evi- 
dence did  not  rebut  this  presumption. 

But,  regardless  of  this  fact,  we  think  the 
plaintiff  was  entitled  to  go  to  the  Jury  on  the 
question  as  to  whether  the  debt  represented 
by  the  note  waa  not  In  fact  the  debt  of  the 
wife.  The  defendant  relied  upon  the  testi- 
mony of  her  husband  to  establish  the  fact  of 
her  suretyship.  But  be  also  swore  that  the 
consideration  of  the  note  was  fertilizer  used 
on  land  belonging  to  his  wife,  that  she  bad 
furnished  the  fertilizer  to  the  tenant  on  the 
land,  and  that  he  acted  as  her  agent  in  fur- 
nishing it  It  Is  true  that  he  also  swears  that 
he  and  the  tenant  worked  the  land  Jointly, 
and  that  his  wife  was  not  Interested  In  the 
crop;  but  the  Jury  might  not  have  believed 
all  of  his  testimony,  especially  in  view  of  the 
fact  that  he  made  contradictory  statements 
about  the  transaction.  It  seems  that  the  note 
sued  on  was  a  renewal  of  an  original  note 
signed  by  Rogers  and  his  wife,  which  had 
been  given  by  them  to  James  for  supplies; 
and  Rogers  testified  that  his  wife  did  not 
have  any  Interest  in  this  original  note,  al- 
though It  was  signed  by  her.  In  another  part 
of  his  testimony  he  states  that  he  "Is  sure 
his  wife  did  not  sign  this  original  note."  The 
note  had  been  lost;  but  It  was  proved  that 
Mrs.  Rogers  had  brought  a  trover  suit  against 
the  tenant  for  a  part  of  the  crop  made  on  the 
place  during  the  year  In  which  the  supplies 
for  which  the  original  note  had  been  given 
were  furnished.  This  trover  suit  was  In  evi- 
dence, and  showed  that  Mrs.  Rogers  actually 
claimed  title  to  the  crop  made  on  the  farm; 
and  It  was  also  shown  that  Rogers  himself 
had  testified  In  the  trover  suit  that  his  wife 
was  the  landlord.  He  denied  that  he  had  so 
sworn ;   but  the  testimony  was  in  conflict. 

If  the  truth  was  that  the  consideration  of 
the  original  note,  for  which  the  one  In  suit 
was  a  renewal,  was  for  supplies  which  Rog- 
ers had  bought  as  the  agent  of  his  wife,  and 
had  been  furnished  to  her  cropper,  It  would 
follow  that  the  debt  represented  by  the  note 
sued  on  was  really  her  debt;  and  the  con- 
flict in  the  evidence  on  this  point  would  have 
authorized  the  Jury  to  believe  that  the  debt 
was  hers,  and  that  she  was  not  in  fact  a 
surety  on  the  note,  but  was  simply  a  Joint 
maker  with  her  husband,  or  that  she  was 
principal  and  he  was  surety.    We  conclude. 


therefore,  that  the  case  ought  to  have  been 
submitted  to  the  Jury,  and  that  the  court 
erred  In  directing  a  verdict  for  the  defendant 
Judgment  reversed. 


a  CkL  App.  688) 
JONES  et  al.  v.  POPE.    (No.  2,222.) 
(Court  of  Appeals  of  Georgia.    March  U,  1010.) 

(Syllahu$  by  the  Court.) 

Usury  (|  133*)— Appeal  and  Ebbob  (8  690*)— 
Trial  (S  29*)— Action  on  Note— I>efense8 
—Evidence. 

No  error  of  law  appears,  and  the  evidence 

fully  supports  the  verdict. 
[Ed.  Note. — ^For  other  cases,  see  Usury,  Dec* 

Diff.  §  133;*    Appeal  and   £/rror,  Dec.  Dig.   | 

690;*   Trial  Dec  Dig.  {  29.*1 

EJrror  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  by  C.  S.  Pope  against  W.  B.  Jones 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

J.  B.  Sanders  and  Davis  &  Hlghtower,  for 
plaintiffs  in  error.  Jas.  K.  Hlnes  and  P.  It, 
Wade,  for  defendant  In  error. 

HILL,  C.  J.  Pope  sued  Walter  B.  Jones 
and  A.  B.  Jones  as  makers  and  the  Laurens 
Banking  Company  as  indorser  on  two  promis- 
sory notes,  payable  to  the  banking  company 
and  Indorsed  to  the  plaintiff,  stipulating  for 
interest  at  8  per  cent,  and  10  per  cent  as 
attorney's  fees.  The  verdict  was  for  tbe 
plaintiff,  and  the  defendants  excepted.  Wal- 
ter B.  Jones  pleaded  payment  A.  B.  Jones 
pleaded  that  he  was  surety  on  the  notes» 
and  that  he  was  released  from  liability  be- 
cause the  notes  were  secretly  tainted  with 
usury,  without  his  knowledge  when  he  sign- 
ed them,  and  that  the  notes  contained  waiv- 
ers of  all  rights  to  homestead  exemption,  and 
his  risk  as  surety  was  thereby  increased. 
The  Laurens  Banking  Company  pleaded  that 
it  did  not  sell  the  notes  sued  on  by  the  plain- 
tiff, nor  discount  them,  but  that  the  plain- 
tiff, at  the  Instance  of  the  makers  of  the 
notes,  took  them  up,  and  only  paid  the  bank 
what  was  actually  due,  and  that  the  transfer 
of  the  notes  by  the  cashier  with  recourse 
was  without  authority  and  was  an  Inadver- 
tence, and  that  It  was  not  Intended,  either  hy 
Pope,  or  the  Laurens  Banking  (Company,  or 
the  cashier,  that  the  notes  should  be  trans- 
ferred with  recourse,  but  It  was  the  under- 
standing of  Pope,  the  bank,  and  the  cashier 
that  they  were  to  be  transferred  without  re- 
course. Both  the  Joneses  admitted  notice  as 
to  attorney's  fees.  The  banking  company 
averred  that  It  could  neither  admit  nor  deny 
this  allegation,  for  want  of  Information.  On 
the  general  grounds  of  the  motion  for  a  new 
trial,  the  evidence  as  to  the  issues  made  hy 
the  several  pleas  was  In  conflict,  and  the 
verdict  in  favor  of  the  plaintiff  is  fully  sup- 
ported.   Several  special  assignments  of  error 
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are  made  In  the  amended  motion  for  a  new 
trial,  which  we  will  briefly  notice. 

1.  One  of  the  grounds  of  the  motion  for  a 
new  trial  is  that  the  court  erred  in  admitting, 
over  objection,  the  following  evidence  of  A. 
B.  Jones:  "At  the  time  I  reckon  I  knew  the 
rate  the  bank  charged  a  party  borrowing 
money  from  It  From  10  to  12  per  cent  was 
the  rate.  I  was  director  in  the  Dublin  Bank- 
ing Company  at  the  time,  and  it  comes  with- 
in my  knowledge  that  the  bank  had  an  un- 
derstanding about  what  rate  of  interest  they 
charged.  This  rate  was  12  per  cent,  on  small 
amounts — from  9  to  12  per  cent"  The  ob- 
jection urged  against  this  testimony  was  that 
It  was  not  what  rate  of  Interest  the  bank 
might  be  accustomed  to  charge  on  loans,  but 
what  rate  was  charged  in  this  particular 
transaction.  We  think  the  evidence  objected 
to  was  admissible.  A.  B.  Jones  having  de- 
fended on  the  ground  that  he  was  surety  on 
the  notes,  and  that  the  waiver  of  the  home- 
stead was  void  because  of  usury,  and  that 
as  he  had  no  notice  of  it  when  he  signed  the 
same  as  surety  he  was  discharged,  this  evi- 
dence was  a  circumstance  tending  to  rebut 
the  truth  of  this  defense,  and  to  show  knowl- 
edge on  the  part  of  the  surety  that  there  was 
In  fact  usury  in  the  notes.  We  think  this 
evidence  was  also  admissible  for  the  purpose 
of  corroborating  the  presumption  that  the 
snrety  on  a  promissory  note  has  knowledge 
of  the  circumstances  of  his  principal  at  the 
time  he  becomes  a  surety.  Graham  v.  Marks, 
08  6a.  70,  25  S.  E.  d31. 

2.  Another  ground  of  the  amended  motion 
for  a  new  trial  Is  based  upon  an  objection 
made  to  the  admission  in  evidence  of  certain 
alleged  checks.  These  checks  are  not  set  out, 
or  even  substantially  stated  in  the  ground, 
and  this  court  cannot  tell  whether  they  were 
admissible  or  not.  This  ground  is  too  im- 
perfect for  consideration.  Rossiter  v  Car- 
roUton  Electric  Co.,  5  Ga.  Ai^.  893,  03  S.  B. 
233. 

3.  In  admitting  certain  checks  in  evidence, 
the  court  used  the  following  language:  "The 
checks  go  to  show  whether  there  was  a  settle- 
ment of  the  note  and  timber,  and  I  will  let 
them  stay  In  for  that  purpose."  The  objec- 
tion made  to  this  statement  Is  that  it  was 
an  expression  by  the  court  on  the  probative 
▼alue  of  the  evidence  embraced  in  the  checks. 
This  statement  of  the  trial  judge  was  evi- 
dently made  in  explanation  of  his  ruling  in 
admitting  the  checks  in  evidence.  A  trial 
judge  can  state  his  reasons  for  admitting  or 
refusing  to  admit  evidence,  if  such  reasons 
are  pertinent  to  the  objections  to  evidence 
and  the  ruling  made  thereon;  and  this  state- 
ment does  not  constitute  such  an  expression 
of  opinion  as  is  violative  of  section  4334  of  the 
Civil  Code.  Crawford  v.  State,  4  Ga.  App. 
7S9,  62  S.  B.  501 ;  Bass  v.  State.  4  Ga.  App. 
844,  62  S.  B.  540;  Realty  Co.  v.  Ellis,  4  Ga. 
App.  402,  61  S.  B.  832  (6),  406 ;  Oliveros  v.  1 


State,  120  Ga.  242,  47  S.  B.  627,  and  cases 
there  cited.  See,  also.  Central  Ry.  Co.  v. 
Harper,  124  Ga.  844,  53  S.  B.  391. 

4,  5.  These  two  grounds  of  the  amended 
motion  for  a  new  trial  contain  exceptions  to 
the  charge  of  the  court  on  the  subject  of 
impeachment  of  witnesses.  The  charge  as  ob- 
jected to  is  substantially  in  the  language  of 
the  statute,  and  conforms  to  repeated  rulings 
of  the  Supreme  Court  and  this  court 

6.  It  is  said  that  the  court  erred  in  charg- 
ing the  jury  as  follows:  *'If  you  find  for  the 
plaintiff,  you  should  find  10  per  cent  attor- 
ney's fees,  as  that  is  admitted  to  be  the 
attorney's  fees."  The  only  objection  made 
to  this  charge  is  that  it  was  an  Incorrect 
statement  of  the  admissions  of  the  defend- 
ants. The  petition  in  the  case  alleged  that 
the  necessary  notice  as  to  attorney's  fees  had 
been  given  to  the  defendants,  and  the  de- 
fendants, the  two  Joneses,  admitted  that  such 
notice  had  been  given.  The  banking  com- 
pany averred  that  from  l&dk  of  information 
it  could  neither  admit  nor  deny  this  allega- 
tion. The  note  sued  on  provided  for  10  per 
cent  payment  as  attorney's  fees.  We  think 
this  charge  of  the  court  was  correct  So  far 
as  the  answer  of  the  bank  was  concerned,  it 
was  obviously  evasive,  and  the  court  did  not 
err  in  treating  such  answer  as  an  admission 
of  the  truth  of  the  allegation  contained  in 
the  petition.  Civ.  Code,  §  5054;  Raleigh  R. 
Co.  V.  Pullman  Co.,  122  Ga.  707,  50  S.  E. 
1008. 

We  think  the  verdict  of  the  jury  is  fully 
supported  by  the  evidence  on  all  the  ma- 
terial issues  in  the  case.  No  material  error 
of  law  was  committed,  and  no  reason  appears 
why  another  trial  should  be  gran|:bd. 

Judgment  affirmed. 


(UO  Va.  769) 
LETERMAN  v.  CHARLOTTESVIIXB  LUM- 
BER CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Trial  (§  343*)— Issue  on  Plea  in  Abate- 
MENT— Effect  op  Verdict  Thereon. 

A  verdict  on  issues  raised  by  a  plea  in 
abatement  for  the  nonjoinder  of  a  defendant,  es- 
tablishing that  the  contract,  for  breach  of  which 
plaintiff  sought  to  recover  damages,  was  made 
with  defendant  personally,  and  not  with  the 
firm  composed  of  himself  and  a  defendant  not 
joined,  and  that  plaintiff  bad  the  right  to  sue 
defendant  for  the  breach  thereof,  did  not  deter- 
mine that  defendant,  in  making  such  contract, 
may  not  have  been  acting,  as  averred  In  a  spe- 
cial plea,  in  behalf  of  such  firm;  such  questK>n 
not  being  involved  in  the  issues  on  the  plea  in 
abatement. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  809;   Dec.  Dig.  fi  343.*] 

2.  Principal  and  Agent  (|  136*)— Repre- 
sentation OF  Principal— Personal  Lia- 
bility OF  Agent. 

An  agent  may  become  liable  on  a  contract 
contrary  to  his  acti  al  intent;  and  if  he  con- 
tracts in  such  a  fcrni  or  under  such  circumstan- 
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CCS  as  to  make  himself  personally  responsible  he 
cannot  afterwards,  whether  hia  principal  was 
or  was  not  known  at  the  time  of  the  contract, 
relieve  himself  of  responsibility. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  i§  476-479;  Dec.  Dig.  § 
136.*] 

3.  Pbinctpal  and  Agent  (§  146*)— Oontbaots 

FOR   UNDIBOLOSED   PRINCIPAL— PBB»0NS   LI- 
ABLE. 

Where  a  person  enters  into  a  simple  con- 
tract, oral  or  written,  other  than  a  negotiable 
instrument,  in  his  own  name,  when  he  is  in  fact 
acting  as  another's  agent  and  for  his  benefit, 
without  disclosing  his  principal,  the  other  con- 
tracting party  may,  as  a  general  rule,  hold 
cither  the  agent  or  his  principal,  when  discov- 
ered, personally  liable  on  the  contract,  but  he 
eanuot  hold  both. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  &§  521-527 ;  Dec.  Dig.  ( 
140.*] 

4.  Principal  and  Agent  (§  143*)— Contracts 
roR  Undisclosed  Principal  —  Right  to 
Sub  Thereon. 

On  a  contract  on  behalf  of  an  undisclosed 
principal,  either  the  agent  or  his  principal  may 
sue;  defendant,  where  the  principal  sues,  be- 
ing entitled  to  be  placed  in  the  same  situation 
at  the  time  of  disclosure  as  if  the  agent  had 
been  the  contracting  party. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  502,  503;  Dec.  Dig.  ( 
143.*] 

5.  Principal  and  Agent  (|  146*)— Contracts 
for  Undisclosed  Principal— Suit  Against 
Agent— Damages  Recoverable. 

In  case  of  a  contract  by  an  agent  for  an 
undisclosed  principal,  if  the  agent  be  sued  by 
the  other  party,  the  latter  may  recover  such 
damages  as  have  resulted  from  breach  of  con- 
tract on  the  ageut*s  part. 

[Ed.  Note.— For  Qther  cases,  see  Principal  and 
Agent,  Cent  Dig.  §|  521,  522;  Dec  Dig.  § 
146.*] 

6.  Principal  and  Agent  (§  144*)— Contract 
FOR  Undisclosed  Principal  —  Suit  by 
Agent  for   Breach— Damages  Recovisa- 

BLB. 

If  an  agent,  contracting  for  an  undisclosed 
principal,  sues  on  the  contract,  he  may  recover 
such  damages  as  have  resulted  by  the  breach 
thereof  b^  the  other  contracting  party,  unless 
his  principal  interferes;  and  he  is  entitled  to 
recover  the  full  measure  of  damages,  the  same  as 
though  action  was  brought  by  the  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  512% ;    Dec.  Dig.  |  144.*] 

7.  Set-Off  and  Counterclaim  (|  28*)— Ac- 
tion ON  Contract— Special  Plea  of  Set- 
off. 

Where  either  party  to  a  contract  has  a 
right  to  sue  the  other  for  its  breach,  either, 
when  sued,  has  a  right  to  set  up  as  a  defense,  as 
expressly  provided  by  Code  1904,  $  3299,  as  to 
a  special  plea  of  set-off  in  an  action  on  a  con- 
tract, any  matter  which  would  "entitle  him 
either  to  recover  damages  at  law  from  the  plain- 
tiff or  the  person  under  whom  the  plaintiff 
claims,  or  relief  in  equity,  in  whole  or  in  part, 
against  the  obligation  of  the  contract"  suea  on. 

[Ed.  Note— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §f  47,  48;  Dec.  Dig. 
i  28.'»] 

8.  Set-Oft  and  Counterclaim  (f  28*)- Ac- 
tion ON  Contract— Special  Plea  of  Set- 
off. 

The  purpose  of  Code  1904,  (  3299,  provid- 
ing, as  to  an  action  on  a  contract,  for  a  special 
plea  of  set-off,  was  to  give  precisely  the  same 


measure  of  relief  on  the  plea  filed  thereunder  as 
could  be  obtained  in  an  independent  action 
brought  for  the  same  cause;  section  3303  de- 
claring that  a  defendant,  filing  a  plea  under 
section  3299,  shall  be  deemed  to  have  brought 
an  action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {§  47,  48;  Dec  Dig. 
S  28*] 

9.  Sbt-Off  and  Counterclaim  (|  47*)— Con- 
tract FOR  Undisclosed  Principal— Action 
Against  Agent  —  Special  Plea  of  Set- 
off. 

Defendant,  sued  on  a  contract,  having  the 
right  to  set  up  in  a  special  plea,  under  Code 
1904,  §  3299,  any  damages  resulting  from  a 
breach  which  he  con  Id  have  recovered  in  an  in- 
dependent action,  the  fact  that  his  recovery 
over,  if  any,  is  for  the  benefit  of  a  firm,  on 
whose  behalf  defendant  alleged  in  the  special 
plea  that  he  contracted,  furnishes  no  ground  of 
objection  thereto;  for,  if  the  agent  of  an  un- 
disclosed principal  sues,  it  is  no  ground  of  de- 
fense that  the  beneficial  interest  is  in  another, 
or  that  plaintiff,  if  he  recovers,  will  be  bound 
to  account  to  another. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §  101 ;  Dec.  Dig.  { 
47.«] 

10.  Set-Off  and  Cotunterolaim  (§  47*)— Con- 
tract FOR  Undisclosed  Principal— Action 
Against  Agent— Set-Off  of  Damages. 

In  a  suit  against  an  agent  for  an  undis- 
closed principal  to  recover  on  a  contract  the 
price  of  work,  defendant,  under  Code  1904,  | 
3299,  can  set  up  in  a  special  plea,  and  get  the 
benefit  of,  damages  resulting  from  plaintiff's 
failure  to  do  the  work  in  the  manner  and  with- 
in the  time  provided,  as  fully  as  if  he  had  sued 
independently  to  recover  them,  and  no  prejudice 
can  result  to  plaintiff  from  compelling  him  to 
answer  for  nonperformance  to  the  agent,  whom 
he  is  holding  for  a  breach,  instead  of  the  prin* 
cipal. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §  101;  Dec  Dig.  i 
47.*] 

11.  Set-Off  and  Counterclaim  (§  27*)— Sub- 
ject OF  Set- Off— Claims  Arising  Out  of 
Same  Contract. 

When  the  demands  of  both  parties  spring 
out  of  the  same  contract,  defendant  may  assert 
a  claim  for  damages  under  his  common-law 
right  of  recoupment,  or  under  Code  1904.  | 
3299,  which  does  not  impair  his  common-law 
right,  but  in  addition  thereto  permits  defendant 
to  recover  any  legal  damages  he  can  prove  in 
excess  of  the  damages  claimed  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  U  45,  46;  Dec  Dig. 
§  27.»] 

Error  to  Corporation  Court  of  City  of  Char- 
lottesville. 

Action  by  the  Charlottesville  Lumber  Com- 
pany against  one  Leterman.  There  was  a 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Perkins  &  Perkins  and  H.  W.  Walsh,  for 
plaintiff  In  error.  Geo.  E.  Walker  and  John 
W.  Fishbume,  for  defendant  In  error. 

BUCHANAN,  J.  In  the  view  we  take  of 
this  case,  the  only  question  necessary  to  be 
considered  is  whether  or  not  the  trial  court 
erred  In  striking  out  the  special  plea  filed 
by  Leterman  (the  plaintiff  in  error),  who  was 
defendant  in  that  court 
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One  objection  made  to  the  plea  Is:  "That 
the  plea  sets  forth  the  fact  ^liat  the  contract 
t)etween  the  plaintiff  and  defendant  was  en- 
tered Into  by  the  defendant  on  behalf  of  a 
firm,  composed  of  himself  and  one  Alfred 
Wollberg,  which  matter  has  been  already  for- 
mally and  finally  adjudicated  by  submitting 
that  question  to  a  jury  at  a  former  term  of 
this  court,  as  Is  shown  in  writing  filed  by 
the  plaintiff,  by  counsel,  as  one  of  the 
{^rounds  for  excluding  said  plea." 

The  only  effect  of  the  verdict  of  the  Jury 
upon  the  issue  raised  by  the  plea  In  abate- 
ment for  the  nonjoinder  of  Alfred  Wollberg 
as  a  party  defendant  was  to  establish  the 
fact  that  the  contract,  for  the  breach  of 
which  the  plaintiff  sought  to  recover  dam- 
ages, was  made  with  Leterman  personally, 
and  not  with  the  firm  of  Leterman  &  Woll- 
berg, and  that  the  plaintiff  had  the  right  to 
sue  the  former  for  a  breach  of  the  contract 
It  did  not  determine  that  Leterman,  in  making 
that  contract,  may  not  have  been  acting,  as 
averred  in  his  special  plea,  in  behalf  of  the 
firm  of  Leterman  &  Wollberg.  That  question 
was  not  involved  in  the  Issue  on  the  plea  In 
abatement  An  agent  may  even  become  lia- 
ble on  a  contract  contrary  to  his  actual  in- 
tention; but  if  he  contracts  in  such  a  form 
or  under  such  circumstances  as  to  make  him- 
self personally  responsible,  he  cannot  after- 
wards, whether  his  principal  was  or  was  not 
known  at  the  time  of  the  contract  relieve 
blmself  of  that  responsibility.  2  Clark  & 
Skyles  on  Agency,  §  5C6,  and  cases  cited ;  1 
Mln.  Inst  235-287;  8  Rob.  Pr.  (New)  54, 
and  authorities  cited. 

Another  objection  made  to  the  plea  is  that 
It  ''attempts  to  set  off  the  claim  of  the  part- 
nership of  Leterman  &  Wollberg  against  the 
Individual  demand  of  the  plaintiff  against  the 
defendant" 

Where  a  person  enters  into  a  simple  con- 
tract, oral  or  in  writing,  other  than  a  ne- 
l^tlable  Instrument  in  his  own  name,  when 
lie  Is  In  fact  acting  as  the  agent  of  another 
and  for  his  benefit  without  disclosing  his 
principal,  the  other  party  to  the  contract 
may*  as  a  general  rule,  hold  either  the  agent 
or  his  principal,  when  discovered,  personally 
liable  on  the  contract  But  he  cannot  hold 
both.  1  Min.  Inst  pp.  286,  237,  and  cases 
dted ;  8  Rob.  Pr.  (New)  50,  and  cases  cited ; 
Clark  &  Skyles  on  Agency,  §§  457,  568. 

It  is  also  equally  well  settled  that  upon  such 
a  contract  either  the  agent  or  the  principal 
may  sue;  the  defendant,  where  the  principal 
snes  upon  it,  being  entitled  to  be  placed  in 
tbe  same  situation  at  the  time  of  the  dis- 
closure of  the  real  principal  as  if  the  agent 
bad  been  the  contracting  party.  National 
Bank  v.  Noltlng.  94  Va.  268,  26  S.  E.  826; 
3  Bob.  Pr.  (New)  86,  and  cases  dted;  1 
Min.  Inst  280,  and  cases  cited;  Clark  & 
Skyles  on  Law  of  Agency,  S  614. 

If  the  agent  of  the  undisclosed  principal  be 
0ued  by  the  other  party  to  the  contract,  the 


latter  may  recover  such  damages  as  have  re- 
sulted from  the  breach  of  It  on  the  agent's 
part  On  the  other  hand.  If  such  agent  sues, 
he  may  recover  such  damages  as  have  re- 
sulted by  reason  of  the  breach  of  the  con- 
tract by  the  other  party — unless  his  princi- 
pal Interferes  in  the  suit;  and  he  is  entitled 
to  recover  the  full  measure  of  damages  In 
the  same  manner  as  though  the  action  had 
been  brought  by  the  principal.  See  Clark  & 
Skyles  on  Agency,  fi  624;  Mechem  on  Agen- 
cy, §§  755,  763 ;  Joseph  v.  Knox,  8  Camp.  320- 
822;  Gardner  v.  Davis,  2  Car.  &  Payne,  49; 
United  States  Tel.  Co.  v.  Gildersleeve,  29  Md. 
232,  96  Am.  Dec.  519,  52ti,  528;  Rhoades  v. 
Blackiston,  106  Mass.  884,  8  Am.  Hep.  832, 
333,  334;  31  Cyc.  1564;  Shelby  v.  Burrow, 
76  Ark.  558,  89  S.  W.  404,  1  L.  R.  A.  (N.  S.) 
308,  6  Am.  &  Eug.  Ann.  Cases,  554,  and  note. 

There  are  exceptions  to  the  general  prin- 
ciples of  law  stated  above;  but  they  do  not 
affect  the  question  now  under  consideration, 
and  need  not,  therefore,  be  mentioned. 

Since  either  party  to  the  contract  set  up 
in  the  special  plea  had  the  right  to  sue  the 
other  for  its  breach,  if  he  failed  to  keep  and 
perform  it  on  his  patt  It  follows  that  either, 
when  sued  by  the  other  for  its  breach,  had 
the  right  to  set  up  as  a  defense,  under  sec- 
tion 3299  of  the  Code,  any  matter  which 
would  **entitle  him  either  to  recover  dam- 
ages at  law  from  the  plaintiff  or  the  person 
under  whom  the  plaintiff  claims,  or  relief  in 
equity,  in  whole  or  in  part  against  the  ob- 
ligation of  the  contract"  sued  on. 

"The  plain  purpose  of  that  section,*'  as  said 
by  Judge  Moncure  In  Huff  v.  Broyles,  26 
Grat  283,  285,  ''was  to  give  precisely  the 
same  measure  of  relief  on  a  plea  filed  under 
the  same  as  could  be  obtained  in  an  inde- 
pendent action  brought  for  the  same  cause. 
♦  ♦  •"  See  Am.  Manganese  Co.  v.  Va. 
Manganese  Co.,  91  Va.  272,  282,  21  S.  E.  466; 
Columbia  Accident  Co.  v.  Rockey,  93  Va. 
678,  25  S.  E.  1009;  Mangus  v.  McClelland,  98 
Va.  786,  22  S.  E.  364;  Tyson  v.  Williamson, 
96  Va.  636,  82  S.  E.  42;  Klnzie  v.  Riely,  Ex'r, 
100  Va.  709,  42  S.  B.  872. 

By  section  3303  of  the  Code  it  is  declared 
that  a  defendant  who  files  a  plea  under  sec- 
tion 3299  shall  be  deemed  to  have  brought 
an  action  at  the  time  of  filing  such  plea. 

The  defendant  having  the  right  to  set  up 
in  a  special  plea  under  section  3209  any  dam- 
ages which  resulted  from  a  breach  of  the 
contract  which  he  could  have  recovered  In 
an  Independent  action,  the  fact  that  his  re- 
covery over,  if  any,  was  for  the  benefit  of 
Leterman  &  Wollberg,  furnished  no  ground 
of  objection  to  the  special  plea;  for  it  is 
settled  that  if  the  agent  of  an  undisclosed 
principal  sues,  it  is  no  ground  of  defense 
that  the  beneficial  interest  is  in  another,  or 
that  the  plaintiff,  if  he  makes  a  recovery, 
will  be  bound  to  account  to  another.  See 
Rhoades  v.  Blackiston,  supra;  UnltRrt  States 
Tel.  Co.  v.  Gildersleeve,  supra;    Joseph  r. 
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Knox,  supra;  Seaman  v.  Slater  (C.  C.)  49 
Fed.  37;  Clark  &  Skyles  on  Agency,  I  619; 
Mechem  on  Agency,  §  — . 

The  damages  claimed  in  the  special  plea, 
as  it  avers,  resulted  from  the  failure  on  the 
part  of  the  plaintiff  to  do  the  work,  to  re- 
cover the  price  of  which  he  brought  his  ac- 
tion, in  the  manner  and  within  the  time  pro- 
vided by  the  contract,  and  the  defendant  had 
the  right,  under  section  3299  of  the  Code,  to 
set  them  up  and  to  get  the  benefit  of  them  in 
this  action  as  fully  as  if  he  bad  instituted 
an  Independent  action  to  recover  them.  No 
prejudice  can  result  to  the  plaintiff  from 
compelling  him  on  his  part  to  answer  for  not 
performing  the  contract  to  the  agent,  whom 
he  is  holding  for  its  breach,  instead  of  the 
principal. 

The  remaining  objection  made  to  the  spe- 
cial plea  is  that  the  claim  set  up  in  it  is  for 
unliquidated  damages. 

When  the  demands  of  both  parties  spring 
out  of  the  same  contract,  the  defendant  may 
assert  a  claim  for  unliquidated  damages  un- 
der his  common-law  right  of  recoupment,  or 
under  section  3290  of  the  Code,  which  does 
not  impair  bis  common-law  right,  but  in  ad- 
dition thereto  permits  the  defendant  to  re- 
cover any  legal  damages  he  can  prove  in 
excess  of  the  damages  claimed  by  the  plain- 
tiff. N.  N.  &  O.  P.  Ry.  V.  BIckford,  105  Va. 
182.  52  S.  E.  1011;  5  Rob.  Pr.  267;  Columbia 
Accident  Ass'n  v.  Rockey,  supra. 

The  judgment  complained  of  must,  there- 
fore, be  reversed,  the  verdict  of  the  Jury  set 
aside,  the  order  striking  out  the  special  plea 
reversed  and  annulled,  and  the  cause  re- 
manded to  the  corporation  court  for  further 
proceedings  to  be  had  not  in  conflict  with 
the  views  expressed  in  this  opinion. 

Reversed. 


(UO  V«.  736) 

CARTER  T.   JEFFRIES. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Specific  Performance  (§  39*)— Sale   of 
Land— Part  Performance. 

In  a  suit  for  specific  performance  of  a  parol 
agreement  for  the  conveyance  of  land,  it  must 
appear  that  the  parol  agreement  relied  on  is 
certain  and  definite  in  its  terms ;  that  the  acts 
proved  in  part  performance  must  refer  to,  result 
from,  or  be  made  in  pursuance  of  the  agreement 
proved  ;  and  that  the  agreement  must  have  been 
80  far  executed  that  a  refusal  of  full  execution 
would  operate  a  fraud  on  the  party,  and  place 
him  in  a  situation  which  does  not  He  in  com- 
pensation. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §S  114-119;  Dec.  Dig.  ( 
39.*] 

2.  Equity  (|  381*)— Issues  Out  of  Chancery 
—Effect  of  Verdict. 

The  verdict  of  a  jury  on  an  issue  out  of 
chancery  is  advisory  only,  and,  if  not  satisfac- 
tory to  the  court,  may  be  wholly  disregarded. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  «fi  815^17;    Dec.  Dig.  |  381.*] 


3.  Specific  Performance  (J  121*)  —  Parol 
Agreements— P^bt  Pebfobmange  —  Suffi- 
ciency of  Evidence. 

In  an  action  for  specific  performance  of  a 
parol  agreement  for  the  conveyance  of  land,  bas- 
ed on  part  performance,  evidence  held  insuffi- 
cient to  show  that  complainant  had  taken  pos- 
session of  the  property  by  virtue  of  the  agree- 
ment, but  by  virtue  of  a  lease,  and  that  there 
was  no  change  in  the  situation  of  the  complain- 
ant which  could  not  be  compensated  in  damages. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §§  392,  395 ;   Dec.  Dig.  f 

Appeal  from  Circuit  Court,  Prince  William 
County. 

Suit  by  liillie  Jeffries  against  one  Carter. 
From  a  decree  for  complainant,  defendant 
appeals.    Reversed. 

Thos.  H.  liion  and  John  M.  Johnson,  for 
appellant.  Walton  Moore,  D.  S.  Mackall,  J. 
C.  Gittings,  and  J.  M.  Chamberlin,  for  ap- 
pellee. 

KEITH,  P.  The  appellee.  Miss  Jeffries, 
filed  a  bill  in  the  circuit  court  of  Prince  Wil- 
liam county,  in  which  she  states :  That  Thom- 
as T.  Carter  died  on  or  about  the  4th  of  Feb- 
ruary, 1906,  unmarried  and  intestate.  That 
he  was  the  apparent  owner  In  fee  simple  of 
real  property  In  Prince  William  county,  Va.» 
known  as  "Idyl wild."  That  during  the  sum- 
mer of  1903  she  became  acquainted  with  tho 
decedent.  Carter,  at  which  time  she  resided 
with  her  father  at  their  home  in  Fauquier 
county.  That  Carter  commenced  to  pay  her 
attention,  which  resulted  In  a  proposal  of 
marriage,  which  she  declined,  and  stated  to 
the  decedent  as  her  reason  for  so  doing  that 
her  father  was  getting  old  and  required  at- 
tention, and  it  was  her  duty  to  care  for  him 
and  make  his  home  pleasant.  That  she 
taught  school  during  the  winter  and  took 
boarders  during  the  summer  as  a  means  of 
support.  That  her  refusal  of  Carter  in  no 
way  affected  their  friendship,  but  that  he 
continued  to  visit  her  from  time  to  time. 
That  In  September,  1903,  appellee's  health 
became  impaired,  and  Carter  being  aware  of 
that  fact  again  insisted  that  she  should  give 
up  her  endeavor  to  earn  a  living  and  marry 
him  and  on  the  9th  of  December  wrote  to 
her  as  follows:  "Such  generosity  and  sacri- 
fice calls  for  a  reward,  and  I  admire  it,  and 
it  should  challenge  the  admiration  of  your 
friends  and  the  public.  Now  I  feel  like  of- 
fering something  more  substantial  than  sym- 
pathy and  admiration.  I  mean  offering  to 
share  the  burden  and  help  you  to  pay  the 
rent  if  you  will  let  me,  if  your  cousin  J.  will 
not.  Of  course  you  would  feel  a  delicacy  la 
accepting  such  an  offer  as  Miss  Lilly  Jeffries, 
but  as  Mrs.  C  you  would  not,  so  that  I  thlnlc 
you  and  I  can  solve  the  problem  If  the 
busybodies  will  keep  quiet,  and  so  I  will  now 
ask  if  you  know  of  any  reason,  Including  the 
questions  of  health,  age,  likes  and  dislikes, 
honor  and  ability  to  provide,  that  would  in- 
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terfere  with  a  promise  to  marry  In  the  near 
fnture.  I  pause  now  for  a  reply."  That  In 
January,  1904,  Carter  became  more  Insistent 
than  ever,  and  added  as  an  additional  rea- 
son that  he  was  extremely  lonely,  very  de- 
Blrons  of  her  society,  and  was  concerned  in  her 
welfare,  renewing  his  request  that  she  be- 
come engaged  to  him,  and  in  this  way  give 
tiim  the  right  to  provide  for  her  aod  her 
father,  and,  in  order  to  induce  her  to  ac- 
cept, promised  and  agreed  that  if  she  could 
find  a  place  that  in  her  opinion  would  make 
a  suitable  home  for  herself  and  her  father 
and  himself  and  remove  thereto,  and  would 
give  up  her  school  and  other  endeavors,  and 
would  keep  house  for  them  and  undertake 
the  care  and  management  of  such  place,  so 
that  he  might  have  the  benefit  of  her  com- 
panionship and  society,  and  consent  to  be- 
come engaged  to  marry  him  in  the  near  fu- 
ture, that  then  and  in  that  event,  and  in  con- 
sideration thereof,  he  would  purchase  the 
place  for  her  sole  use  and.  benefit,  and  make 
it  over  to  her.  The  bill  then  states:  That, 
in  consequence  of  such  Inducement,  promise, 
and  agreement,  appellee  found  such  a  place 
as  seemed  to  her  suitable  for  the  purposes, 
being  the  property  of  one  Miss  Louisa  Mox- 
ley.  That  she  agreed  with  Miss  Moxley 
about  the  price,  and  notified  the  decedent, 
and  thereafter  went  with  the  decedent  to  see 
Miss  Moxley  and  examined  the  place,  at 
which  time  he  told  Miss  Moxley  that  he  de- 
sired to  purchase  the  property  for  appellee. 
In  consequence' of  this  conversation,  Miss 
Hozley  agreed  to  meet  the  decedent  in  a 
few  days  at  her  lawyer's  in  Manassas,  when 
and  where  the  purchase  of  the  property  was 
consummated.  Carter  taking  title  thereto  in 
tds  own  name.  That  afterwards  the  appel- 
lee, in  performance  of  her  aforesaid  agree- 
ment, gave  up  her  school  and  her  other  en- 
deavors and  moved  upon  the  property  and 
was  placed  by  the  decedent  In  possession,  and 
did  undertake  the  care  and  management 
of  the  housekeeping  and  all  the  duties  de- 
volving upon  her  by  virtue  of  the  terms  of 
the  aforesaid  agreement,  and  continuously 
thereafter  performed  the  same,  and  did  as- 
sent to  become  the  wife  of  the  decedent  in 
the  near  future,  the  date  of  marriage  being 
from  time  to  time  put  off  until  it  was  finally 
decided  that  it  should  take  place  in  the  early 
spring  of  1906.  That  they  were  engaged  up 
to  the  time  of  the  death  of  Mr.  Carter,  and 
from  the  time  of  taking  possession  of  said 
property  appellee  gave  to  the  decedent  her 
constant  care,  society,  and  attention,  and  ful- 
ly performed  the  terms  of  the  agreement  on 
her  part  That  after  the  terms  of  the  pur- 
chase had  been  arranged  and  the  first  deposit 
had  been  made,  it  was  suggested  by  Carter 
that  the  name  of  the  place  be  changed  from 
-Idylwild"  to  "Moxley,"  in  view  of  the  fact 
that  the  property  had  been  built  by  Miss 
Moxley,  and  maintained  as  a  young  ladies' 
seminary  for  20  years,  and  Miss  Moxley  was 


asked  by  Carter  If  she  had  any  objection  to 
this  being  done,  at  the  same  time  stating 
that  appellee  would  have  to  acquiesce,  as 
the  place  was  hers.  That  Miss  Moxley  hav- 
ing no  objection  Carter  wrote  appellee  the 
following  letter  on  October  3,  1904 :  "I  told 
Miss  M.  that  I  would  like  to  rename  the 
house  'Moxley.'  What  do  you  think  of  it? 
It  will  be  yours.  I  inclose  you  my  •.  ♦  ♦ 
of  contract,  which  you  can  return,  so  keep  it 
until  I  see  you."  That  prior  to  her  taking 
possession  of  the  land  Carter  suggested  that, 
if  she  would  sell  her  household  furniture 
which  she  had  at  her  home  in  Fauquier  as 
the  same  was  too  heavy  to  move,  he  would 
remove  all  the  furniture  that  he  had  In  his 
home  at  Manassas  to  "Idylwlld"  and  give  it 
to  her,  and  that  Carter  removed  all  of  his 
furniture  to  "Idylwild"  and  purchased  other 
articles  of  furniture,  giving  all  to  her  In 
compliance  with  his  promise,  all  of  which 
was  then  placed  and  still  remains  in  her  pos- 
session. That,  desiring  to  earn  sufficient 
money  with  which  to  purchase  her  trousseau, 
appellee  stated  to  Carter  that  she  desired  to 
take  several  boarders,  to  which  he  offered  no 
objection,  and  in  consequence  thereof  she  did 
take  several  boarders,  among  whom  was  Mr. 
William  Cogan,  of  Washington,  D.  C,  who 
became  very  much  attached  to  the  place  and 
desired  to  purchase  it,  offering  to  appellee 
$2,400  therefor.  That  Carter  suggested  that 
she  accept  this  offer  and  use  the  money  in 
the  purchase  of  another  place  In  Prince  Wil- 
liam county  owned  by  Mr.  Washington.  That 
Mt.  Cogan  was  quite  insistent  that  they  ac- 
cept his  offer,  but  appellee  never  determined 
to  do  so,  and  a  discussion  having  arisen  be- 
tween her  and  Carter  in  reference  to  this 
matter,  on  Christmas  day,  1905,  Carter  stat- 
ed that  he  would  leave  it  entirely  to  her  to 
decide,  and  in  further  evidence,  as  he  stated, 
of  the  fact  that  the  property  belonged  to  her, 
he  executed  and  delivered  to  her  in  the  pres- 
ence of  her  father  a  paper  writing  made  up- 
on a  check  of  the  National  Bank  of  Manas- 
sas, which  Is  as  follows: 

"No.       Manassas,  Va.,  December  25,  1905. 
"The  National  Bank  of  Manassas. 
"Pay  to  the  order  of Miss  LiUy  Jeff- 
ries  $2500.00 Idylwild dol- 
lars. 

"[Signed]    Thos.  T.  Carter." 

That  notwithstanding  these  assurances  and 
promises  Carter  failed  to  make  and  deliver 
a  deed  to  her,  or  otherwise  confirm  her  ti- 
tle. That  early  in  February,  1906,  he  be- 
came ill  and  died  on  the  4th  of  that  month 
without  making  any  will  or  in  any  way  con- 
firming her  title  to  the  said  property,  and 
therefore  she  prays  that  the  court  may  di- 
rect the  defendant  to  execute  and  deliver  to 
her  a  good  and  sufficient  deed,  conveying  to 
her  the  property  described  in  the  bill  in  fee 
simple,  and  for  other  and  general  relief. 

William  Carter,  the  defendant,  demurred 
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to  and  answered  this  bill.  The  answer  de- 
nies each  and  every  ground  of  equity  set  up 
In  the  bill ;  that  any  contract  was  ever  made 
by  Thomas  T.  Carter  by  which  he  purchased 
the  property  for  the  benefit  of  complainant, 
or  undertook  to  make  her  a  deed  for  the 
same,  or  that  the  acts  of  part  performance 
upon  which  she  relies  were  made  In  pursu- 
ance of  any  such  agreement.  The  answer 
charges  that  on  the  1st  day  of  December, 
1904,  Thomas  T.  Carter  made  a  lease  of  the 
land  in  question  to  Miss  Jeffries  and  her 
father,  George  W.  Jeffries,  by  which  "Idyl- 
wild"  was  rented  to  them  from  December 
1,  1904,  to  December  1,  1905,  with  the  priv- 
ilege of  three  years — ^that  Is  to  say,  until 
December  1,  1907 — and  that  it  was  In  pursu- 
ance of  this  lease,  which  Is  copied  into  the 
bill  In  full,  that  Miss  Jeffries  and  her  fa- 
ther moved  to  and  took  possession  of  the 
premises  in  controversy.  This  lease  is  in 
writing,  under  seal,  and  is  signed  by  Thomas 
T.  Carter,  Miss  Jeffries,  and  her  father.  The 
answer  denies  that  Miss  Jeffries  was  per- 
suaded by  decedent  to  give  up  her  school  in 
Fauquier  county,  but  avers  that  she  gave  ^t 
up  at  that  particular  location  because  the 
premises  she  then  occupied  had  been  sold 
and  the  owner  required  immediate  posses- 
sion, and  that  it  was  at  her  earnest  solicita- 
tion that  "Idylwlld"  was  purchased  and  leas- 
ed to  her,  and  that  decedent  made  his  home 
with  her  and  her  father  out  of  consideration 
of  the  friendly  feeling  he  had  for  complain- 
ant and  the  sympathy  which  she  aroused  in 
him ;  that  while  she  was  in  the  occupancy  of 
"Idylwild"  she  continued  to  teach  and  to  re- 
ceive boarders  in  order  to  provide  for  her 
own  maintenance  as*  she  had  theretofore 
done.  The  answer  states  that  appellee  was 
no  more  solicitous  in  regard  to  Mr.  Carter's 
wellbeing  than  she  was  of  other  boarders  at 
her  house. 

During  the  progress  of  the  case  in  the  cir- 
cuit court  Issues  out  of  chancery  were  award- 
ed as  follows: 

(1)  Did  Thomas  T.  Carter,  deceased,  during 
his  lifetime,  and  Lilly  Jeffries,  the  complain- 
ant, enter  into  a  contract  to  marry  in  the 
near  future,  and  did  the  said  Thomas  T.  Car- 
ter purchase  the  farm  mentioned  and  de- 
scribed In  these  proceedings  for  the  com- 
plainant in  consideration  of  said  contract  to 
marry  in  the  near  future  and  place  the  com- 
plainant in  possession  of  the  same,  as  owner 
thereof,  and,  in  order  to  take  possession  of 
said  farm  and  fulfill  said  contract  to  marry 
in  the  near  future  on  her  part,  did  the  said 
complainant  give  up  her  position  as  teacher 
and  change  her  situation  in  life? 

(2)  Did  the  said  complainant  and  her  fa- 
ther, Geo.  W.  Jeffries,  enter  into  a  contract 
with  the  said  Thos.  T.  Carter  for  the  lease  of 
said  farm  and  occupy  the  same  as  his  ten- 
ants? 

(3)  Did  the  said  complainant  ever  make  a 
claim  of  ownership  of  the  said  farm  during 
the  lifetime  of  the  said  Thos.  T.  Carter? 


Upon  the  first  and  third  of  these  issues  tte 
Jury  found  in  the  aflOirmative,  and  upon  the 
second  in  the  negative.  There  was  a  motion 
to  set  aside  the  verdict,  which  the  court  over- 
ruled and  entered  the  decree  granting  the 
relief  prayed  for  in  the  bill ;  and  the  case  is 
before  us  for  review  upon  an  appeal  taken 
from  that  decree. 

In  Wright  v.  Pucket,  22  Grat.  370,  it  is 
said  that  in  a  suit  for  the  specific  perform- 
ance of  a  parol  agreement  for  the  sale  of 
land  it  must  appear  that  the  parol  agreement 
relied  on  is  certain  and  definite  in  its  terms ; 
that  the  acts  proved  in  part  performance 
mnst  refer  to,  result  from,  or  be  made  in  pur- 
suance of  the  agreement  proved ;  -  and  that 
the  agreement  must  have  been  so  far  execut- 
ed that  a  refusal  of  full  execution  would 
operate  a  fraud  upon  the  party  and  place 
him  In  a  situation  which  does  not  lie  In  com- 
pensation. This  case  has  been  frequently 
cited  and  approved.  See  Henley  v.  Cottrell 
Real  Estate  Co.,  101  Va.  70,  43  S.  E.  191; 
Venable.  eta,  ▼.  Stamper,  102  Va.  30,  46  S. 
E.  738. 

It  may  be  conceded  that  Thomas  T.  Car- 
ter became  engaged  to  and  intended  to  mar- 
ry the  appellee.  It  may  be  further  conceded 
that  he  promised  to  convey  to  her  the  real 
estate  in  controversy.  But  the  evidence  fails 
to  show  that  the  acts  proved  in  part  pertorm- 
ance  referred  to,  resulted  from,  or  were  made 
in  pursuance  of,  the  agreement  proved,  or 
that  the  agreement  was  so  far  executed  that 
a  refusal  of  full  execution  would  operate  as 
a  fraud  upon  the  appellee  and  place  her  in 
a  situation  which  does  not  lie  in  compen- 
sation. 

It  Is  true  that  the  Jury  have  found  certain 
Issues  which  they  were  sworn  to  try  in  favor 
of  appellee.  They  have  found  that  Thomas 
T.  Carter,  during  his  lifetime,  and  Miss  Jef- 
fries, the  complainant,  did  enter  into  a  con- 
tract to  marry,  and  that  Carter  did  purchase 
the  farm  in  consideration  of  the  contract  to 
marry,  and  did  place  the  complainant  in  pos- 
session of  the  same  as  owner  thereof,  and 
that,  in  order  to  take  possession  of  said  farm 
and  fulfill  said  contract  to  marry,  she  did 
give  up  her  position  as  teacher  and  change 
her  situation  in  life.  The  Jury  found  that 
said  complainant  did  make  claim  of  owner- 
ship of  said  farm  during  the  lifetime  of 
said  Thos.  T.  Carter,  and  that  the  complain- 
ant and  her  father  did  not  enter  into  a  con- 
tract with  Thos.  T.  Carter  for  the  lease  of 
said  farm  and  occupy  the  same  as  his  ten- 
ants. But  the  verdict  of  the  Jury  in  the  case 
before  us,  where  an  issue  out  of  chancery 
was  awarded  merely  to  satisfy  the  consclaace 
of  the  chancellor,  is  advisory  only,  and.  If 
not  satisfactory  to  the  court,  may  be  wholly 
disregarded.    Lamberts  v.  Cooper,  29  Grat  ^. 

As  was  said  by  this  court  in  Miller  ▼.  Wills, 
95  Va.  837,  28  S.  E.  837:  "^A  court  of  equity 
has  the  right.  In  a  proper  case,  to  order  one 
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or  more  issues  to  be  tried  by  a  Jury,  either 
In  a  court  of  common  law  or  at  its  own  bar. 
The  issue,  except  where  it  is  directed  by 
statute,  is  a  mere  incident  to  the  suit  in  chan- 
cery. It  is  directed  merely  to  satisfy  the 
conscience  of  the  chancellor,  and,  if  he  is 
uot  satisfied  with  the  verdict,  he  may  set' it 
aside  and  award  a  new  trial  of  the  issue,  or 
he  may  disregard  it  and  proceed  to  decide 
the  cause  without  the  intervention  of  another 
Jury.  •  ♦  •  While  directing  an  issue  to 
be  tried  by  a  Jury  is  a  matter  of  discretion  in 
a  court  of  equity,  it  is  not,  however,  a  mere 
arbitrary  discretion,  but  such  discretion  must 
be  exercised  upon  sound  principles  of  reason 
and  justice.  A  mistake  in  its  exercise  is  a 
Just  ground  of  appeal,  and  the  appellate  court 
will  Judge  whether  such  discretion  has  been 
soundly  exercised  in  a  given  case.  *  *  * 
And  likewise  is  the  action  of  a  court  of  equity 
In  approving  the  verdict  of  a  Jury  upon  an 
Issue  and  decreeing  in  accordance  with  it, 
or  in  disregarding  it  and  decreeing  against  it, 
equally  the  subject  of  review  by  the  appellate 
tribunal." 

In  our  Judgment  the  written  evidence  in 
this  case  is  wholly  inconsistent  with  the  con- 
clusion reached  by  the  Jury.  As  we  have 
seen.  Carter  made  a  lease  of  this  property  to 
Miss  Jeffries  and  her  father  by  a  written  in- 
strument under  seal,  and  of  date  December 
1,  1904.  That  they  entered  and  took  posses- 
sion of  this  property  under  that  lease  does 
not  we  think  admit  of  doubt. 

A  Mr.  Cogan,  as  we  have  seen,  was  desirous 
of  purchasing  the  farm  in  controversy,  and, 
as  appears  from  his  evidence,  entered  into 
negotiations  with  Mr.  Carter  upon  the  sub- 
ject. He  says  in  his  testimony  that  during 
the  negotiations,  which  were  wholly  with  Mr. 
Carter,  he  saw  him  and  talked  with  him  In 
the  presence  of  Miss  Jeffries,  and  that  she 
never  at  any  time  made  any  claim  that  the 
property  was  hers,  except  that  she  stated 
she  had  a  lease  upon  it. 

On  January  28,  1906,  she  wrote  to  Mr.  Co- 
gan upon  the  subject  as  follows : 

"Dear  Mr.  Cogan:  Mr.  Carter  thinks  it 
best  for  me  to  advise  you  that  it  may  be  im- 
possible for  us  to  vacate  here  In  April  and 
perhaps  not  until  fall,  as  up  to  this  date  we 
have  not  been  able  to  find  a  suitable  place, 
either  for  sale  or  rent.  Mr.  Carter  and  papa 
have  both  been  on  the  hunt  I  hope  this  de- 
lay. If  it  must  be,  will  not  interfere  with  the 
sale  of  the  place.  I  will  do  my  best  to  find 
some  other  place  before  April,  for  I  do  not, 
as  I  have  said,  wish  to  interfere  with  the 
sale  of  place;  If  we  have  ice  will  fill  ice 
house  as  usual,  and  if  I  succeed  in  finding 
another  place  will  advise  you  at  once.  You 
should  not  think  hard  of  me  for  this,  as  you 
and  Mr.  Carter  should  have  come  to  terms 
last  fall,  then  I  could  have  rented  places  that 
were  for  rent  first  of  year.  At  this  time. 
It  Is  almost  Impossible  to  rent,  and  Mr.  Car- 


ter does  not  want  to  purchase  a  place  for  us 
that  does  not  suit  him.    With  love  to  all, 

"Very  sincerely,  Lilly  Jeffries." 

"I  would  be  glad  to  have  you  and  Miss 
Hanna  come  up  any  Saturday  or  Sun.,  but 
the  rest  of  the  week  I  am  kept  very  busy 
with  my  school." 

On  January  31,  1906,  she  wrote  Mr.  Cogan 
as  follows : 

*'Dear  Sir:  Finding  that  my  father  and  I 
cannot  rent  any  suitable  place,  and  not  be- 
ing in  a  iK)SitiOB  to  buy,  we  are  compelled  to 
remain  here  under  the  lease  which  is  good 
until  Dec,  1907.  When  I  wrote  you  I  would 
not  interfere  with  sale  of  place,  it  was  with 
a  view  that  Mr.  Carter  would  buy  elsewhere 
and  rent  to  us,  as  he  intended  about  any 
place,  I  feel  that  I  am  released  from  my 
promise.  I  do  not  think  our  refusing  to  give 
up  this  place  will  be  any  loss  to  you,  as  you 
have  stated  Virginia  was  full  of  desirable 
places  for  sale,  many  no  doubt  that  would 
suit  you  better  than  this,  even  if  I  had  a 
place  in  view  it  would  inconvenience  me  a 
thousand  times  more  to  move  than  it  would 
you  not  to  come.  Some  of  my  friends  have 
estimated  the  loss  of  my  moving  in  spring  at 
$300.00,  plus  the  work  and  inconvenience. 
I  am  at  a  loss  to  know  how  you  have  lost  so 
much  money  preparing  for  the  change,  and 
all  within  a  period  of  one  week.  I  am  sure 
you  can  find  a  place  in  a  very  short  time. 

"Very  truly,  Lilly  Jeffries. 

"January  31— 1906.'' 

On  another  piece  of  paper  and  inclosed  In 
the  same  letter  there  is  the  following:  "Papa 
wishes  me  to  say  that  one  day  shortly  after 
you  had  written  Mr.  Ca.  not  long  ago,  he  and 
Mr.  C.  were  talking  of  selling  and  moving, 
and  Mr.  C.  asked  him  what  he  thought  of 
the  matter,  and  papa  remarked  that  he  hoped 
when  he  came  here  he  would  not  have  to 
move  again,  and  Mr.  C.  said,  well,  that  set- 
tles it,  we  will  remain  here  the  rest  of  our 
days.  Of  course  papa  had  in  his  power  to  re- 
fuse to  leave,  as  he  was  one  of  the  signers 
of  the  lease,  and  had  not  been  consulted,  but 
he,  like  I,  would  have  gone  to  anotber  place 
with  Mr.  C.  if  he  had  wished  it,  we  as  the 
Elllses  and  many  others  know,  he  had  fully 
decided  to  remain  here,  and  every  one  thinks 
he  had  a  right  to  do  so. 

'•[Signed]    L.  J." 

Th&n  comes  an  undated  letter  to  Mr.  Co- 
gan: 

"Dear  Mr.  Cogan:  I  am  glad  Mr.  Carter 
has  reconsidered  his  offer.  I  witched  him 
when  he  answered  your  letter  not  to  consider 
me,  as  I  would  not  stand  in  the  way  of  sale 
of  place.  True  no  one  could  need  a  hundred 
dollars  more  than  I,  but  I  am  willing  to  trust 
to  luck.  I  will'  also  give  up  my  lease  which 
Is  signed  by  me  for  1906,  by  doing  this  you 
see  I  am  not  standing  in  way  of  sale,  and 
think  you  will  regret,  if  you  do  not  buy  now, 
as  this  is  a  beautiful  home,  and  have  no 
place  in  view  now,  but  am  very  anxious  for 
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Mr.  C.  to  sell.    Miss  Agnes  was  very  unkind 
to  say  I  was  the  cause  of  Mr.  C.  not  selling, 
and  hope  you  all  do  not  think  the  same. 
With  best  love  to  all, 
"Sincerely,  LUly  Jeffrlea" 

Mr.  Carter  died  on  February  4,  1906,  and 
on  February  12th  of  that  year  Miss  Jeffries 
wrote  again  to  Mr.  Cogan: 

"I  have  intended  to  write  you  ever  since 
the  death  of  Mr.  Carter,  as  it  was  his  re- 
quest that  I  should  write  to  you  explaining 
about  the  lease  and  enclose  it  with  his  letter, 
which  he  Intended  to  write  the  morning  after 
his  death.  It  worried  him  to  think  you 
doubted  his  word  in  regard  to  our  signing 
lease,  he  put  his  name  on  lease  In  Dec.,  and 
put  it  on  mantel  for  papa  and  I  to  sign.  This 
I  did  on  30th  of  December,  and  my  father 
being  away  on  a  visit  to  Ethel's,  signed  It  on 
his  return  about  5th  of  Jany.  Mr.  C.  was  not 
aware  of  the  fact  that  papa's  name  was  on 
lease  when  he  wrote,  but  was  glad  to  know 
It  was,  as  he  did  not  want  to  sell  Idylwllde, 
when  you  offered  him  $2,400.00,  for  the  rea- 
son he  would  not  find  another  place  to  suit 
him,  and  he  did  not  want  the  trouble  of  mov- 
ing, and  when  he  wrote  you  last  had  fully 
made  up  his  mind  to  remain  here  the  rest  of 
his  life,  and  made  this  remark  in  presence  of 
several,  the  Saturday  before  he  died,  the  last 
letter  I  wrote  you  was  written  by  his  dicta- 
tion in  the  presence  of  papa.  I  did  not  in- 
fluence, and  if  he  could  have  found  a  place 
to  suit  him  better  I  would  have  gone  with 
him,  and  given  up  my  lease,  but  he  did  not 
wish  to  leave  here  after  due  consideration, 
my  lease  Is  good  until  Dec.  1st,  1907,  If  prop- 
erly signed,  and  among  his  private  papers, 
which  are  In  the  hands  of  one  of  his  friends, 
I  also  have  a  copy.  Mr.  C.  affairs  have  nev- 
er been  settled  and  everything  is  here  just  as 
he  left  it,  except  his  private  papers,  which 
were  given  over  to  his  relations  the  morning 
after  bis  death.  I  am  expecting  his  attorney 
any  day,  who  Is  also  a  friend  of  mine,  I 
having  met  him  through  Mr.  Carter.  This 
death  was  Indeed  a  great  shock  to  us  all,  and 
I  feel  I  have  lost  my  best  friend,  he  seemed 
perfectly  well  the  night  before  he  died  and 
he  and  papa  were  singing  some  old  hymns. 
On  the  Sat.  before  he  and  I  walked  over  to 
Mr.  Cockreirs,  and  he  seemed  to  enjoy  the 
trip  very  much,  the  place  does  not  seem  the 
same  without  him,  as  he  was  always  around 
home,  and  as  he  said  looking  after  things 
while  I  was  teaching  school,  he  is  missed  by 
all  that  knew  him,  how  much  papa  and  I 
.  miss  him  we  can  never  express.  Papa  and 
Mr.  Oscar  Ellis,  who  were  the  first  to  see 
him,  think  he  died  without  a  struggle. 
"Very  truly,  Lilly  Jeffries." 

"I  trust  none  of  you  will  bear  Mr.  C.  any 
111  will,  as  he  was  doing  what  he  thought 
best  for  papa  and  I«  and  I  was  acting  to 


please  him,   which   I  shall  continue  to  do 
as  far  as  I  can." 

On  February  18,  1906,  she  again  wrote  to 
Mr.  Cogan  as  follows: 

**Dear  Mr.  Cogan:  I  do  not  understand 
what  you  mean  when  you  say  in  yours  of 
15th  Inst— 'I  will  show  the  public  that  I 
have  no  fear  of  being  haunted  by  Mr.  Car- 
ter's death,  as  suggested  by  you  In  an  un- 
signed communication  In  your  handwriting.' 
I  have  never  at  any  time  written  you  with- 
out signing  my  name,  or  have  I  ever  thought 
of  you  as  connected  with  Mr.  C.'s  death, 
therefore  I  do  not  know  what  you  mean  by 
accusing  me  of  writing  the  above.  I  have 
only  written  you  the  one  since  Mr.  C.'s  death, 
and  that  on  the  12th  in  regard  to  the  lease, 
which  was  signed  correctly,  and  by  Mr.  Car- 
ter's request;  it  has  been  read  by  two  of* 
our  best  lawyers  and  they  both  say  it  is  all 
right  One  of  them  wrote  lease  for  Mr.  C. 
and  knows  all  about  the  signing  and  his  de- 
ciding not  to  sell,  as  he  saw  him  the  Friday 
before  he  died.  I  did  not  influence  Mr.  0. 
to  remain  here  against  his  will,  and  can 
prove  all  I  say.  I  shall  certainly  expect 
you  to  explain  what  you  mean  by  accusing 
me  of  sending  you  an  unsigned  letter.  I 
only  wish  Mr.  Carter  could  have  lived  to 
have  written  you,  then  you  would  not  have 
said  I  was  the  cause  of  this  trouble,  he 
would  have  written  you  the  truth  in  regard 
to  the  whole  matter.  I  am  sorry  you  all 
think  so  hard  of  me,  but  would  rather  the 
blame  would  rest  on  me  than  on  one  who 
is  gone  and  cannot  defend  himself. 

"Very  truly.  UUy  Jeffries." 

Without  undertaking  further  to  discuss  the 
evidence,  we  are  of  opinion,  the  verdict  of 
the  jury  to  the  contrary  notwithstanding, 
that  Miss  Jeffries  and  her  father  did  enter 
into  a  contract  with  Mr.  Carter  for  the  lease 
of  his  farm,  and  did  occupy  the  same  as  his 
tenants.  Her  own  letters  show,  moreover, 
that  she  did  not  give  up  her  occupation  as 
a  teacher,  but  that  she  continued  to  pursue 
that  avocation  as  a  means  of  support  after 
she  had  entered  upon  the  leased  premises; 
and,  upon  the  whole  case,  we  are  of  opinion 
that  the  evidence  does  not  show  that  the 
acts  relied  upon  as  a  part  performance  of 
the  agreement  which  she  asks  to  be  speciflc- 
ally  enforced  were  done  or  made  in  pursu- 
ance of  that  agreement;  that  the  evidence 
does  not  show  that  the  agreement  set  up  in 
her  bill  has  been  so  far  executed  that  a  re- 
fusal of  full  execution  would  operate  as  a 
fraud  upon  the  appellee  and  place  her  in  a 
situation  which  does  not  lie  in  compensation. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  of  the  circuit  court  is  erroneoaSi 
and  must  be  reversed* 

Reversed. 
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(85  S.  C.  860) 

CRAIG  MILLING  CO.  ▼.  CROMER.t 

(Supreme  Court  of  South  Carolina.    March  25, 

1910.) 

1.  Pleading  ({  165*)— Necbssitt  of  Reply. 

As  Code  Civ.  Proc  1902,  $  174,  does  not  re- 
quire a  replj  except  "when  the  answer  contains 
new  matter  constituting,  a  counterclaim/'  though 
the  court  may  in  its  discretion  on  defendant's 
motion  require  a  reply  to  new  matter  consti- 
tuting a  defense  by  way  of  avoidance,  no  reply 
was  necessary  in  a  case  wherein  the  answer 
did  not  set  up  a  counterclaim,  and  defendants' 
motion  for  judgment  on  new  matter  in  his  an- 
swer not  replied  to  was  properly  overruled. 

[Ed.    Note. — ^For   other   cases,   see    Pleading, 
Cent-  Dig.  $$  821-328 ;  Dec.  Dig.  9  165.*] 

2.  Witnesses  ($  275*)— Cboss-Exaicination 
OF  Pabtt—Ihhatebial  Question. 

In  an  action  to  recover  personal  property 
or  its  value,  a  contract  of  sale  between  the 
parties,  under  which  defendant  secured  posses- 
sion, described  it  as  situate  in  the  mill  building 
of  plaintiff,  a  milling  company,  and  the  com- 
plaint verified  by  plaintiff's  president,  in  setting 
out  the  substance  of.  the  contract,  coincided  with 
the  contract,  described  the  situation  of  the  prop- 
erty as  set  out  in  the  contract,  but  also  alleged 
tJiat  the  property  therein  described  and  sued  for 
had  been  removed  by  plaintiff.  On  his  cross- 
examination  defendant  stated  to  him  that  he 
had  sworn  in  his  complaint  that  the  property 
was  in  the  mill  building  and  now  some  was  re- 
moved, and  asked  him  which  statement  was 
correct.  Held,  that  tiie  court  did  not  err  in 
not  requiring  nim  to  answer,  as  there  was  no 
real  discrepancy  in  the  two  statements,  and  the 
matter  was  therefore  immaterial. 

[E3d.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ^  967-975;   Dec.  Dig.  (  275.*] 

8.  Sales  (8  823*)  —  Action  fob  Pbopebtt 
Sold— Pleading — Fbaudulent   Repbesbn- 

TATI0N8. 

In  an  action  to  recover  property  sold,  an 
answer  alleging  that,  after  buying  the  engine 
and  boiler  in  question,  defendant  agreed  to  Duy 
from  plaintiff,  on  credit,  a  roller  mill  outfit,  and 
place  it  on  the  property  and  secure  plaintiff 
with  a  mortgage  on  the  whole,  but  had  not  exe- 
cuted the  mortgage  nor  removed  the  mill ;  that 
plaintiff  represented  the  mill  to  be  in  good  con- 
dition except  that  it  needed  not  more  than  $100 
worth  of  repairs;  and  that  defendant  believed 
from  reliable  information  that  all  necessarv  re- 
pairs could  not  be  done  for  less  than  |500. 
Beld  not  to  raise  the  issue  of  fraudulent  repre- 
sentation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  f  323.*] 

4.  TBIAL    (§    251*)— INSTBUOTIONS— CONEOBlf- 

ITT  TO  Pleadings. 

No  error  can  be  predicated  on  failure  to 
mbmit  an  issue  not  raised  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  687-595 ;   Dec.  Dig.  |  251.*] 

S.   Sales  (§  323*)— Action  fob  Pbofbbtt  Sold 

— iNSUJrjriClENCT  OF  Answeb. 

The  answer  in  an  action  by  a  seller  to  re- 
cover from  the  buyer  a  part  of  property  sold 
and  delivered  or  its  value  held  to  set  up  no  de- 
fense. 

(Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dfe.  I  323.*] 

6u  Trial  (§  141*)— Discretion  of  Verdict. 

In  a  case  wherein  plaintiff  proved  the  con- 
tract sued  on  and  the  allegations  of  the  com- 
plaint by  uncontradicted  testimony,  and  defend- 
ant's answer  set  up  no  defense,  the  court  prop- 
erly directed  verdict  in  his  favor. 

[ESd.  Note.— For  other  cases,  see  Trial,  Cent. 
Di|g.  8  336;    Dec.  Dig.  §  141.*] 


Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  C.  C.  Featherstone, 
Judge. 

Action  by  the  Craig  Milling  Company 
against  T.  T.  Cromer.  From  a  judgment  for 
plaintiff,  defendant  appeals.   Affirmed. 

T.  T.  Cromer,  in  pro.  per.  Grier  &  Park, 
for  respondent 

HYDRICK,  J.  The  complaint  alleges,  in 
substance,  that  on  October  26^  1907,  plaintiff 
and  defendant  entered  into  a  written  con- 
tract, whereby  plaintiff  sold  defendant  an 
engine  and  boiler  and  certain  mill  machin- 
ery, consisting  principally  of  a  roller  mill 
outfit,  together  with  the  shafts,  pulleys,  belt- 
ing, and  elevators,  described  therein  as  "sit- 
uate in  the  mill  (>uilding  of  the  Craig  Milling 
Company,"  for  91*200,  which  was  to  be  paid 
$500  cash,  or  by  notes  secured  by  warehouse 
receipts  for  cotton  stored,  and  the  balance 
in  one  year  from  date,  secured  by  chattel 
mortgage  of  the  property  sold,  and  that  the 
contract  further  provided  that  defendant 
should  have  the  right  to  remove  the  proper- 
ty on  payment  of  the  $500  cash  installment, 
but  that  as  soon  as  removed,  and  within  00 
days  from  date  thereof,  he  should  execute  the 
note  and  mortgage  for  balance,  the  title  to 
the  property  in  the  meantime  to  remain  in 
the  plaintiff;  that  on  February  20,  1908,  de- 
fendant paid  plaintiff  $460  and  secured  $40 
by  a  warehouse  receipt  for  cotton  stored,  and 
removed  the  boiler,  engine,  one  leather  belt 
and  one  pair  of  scales,  **all  of  which'*  the 
complaint  alleges,  "were  delivered  to  him 
under  the  terms  and  conditions  of  the  said 
contract,  although  the  pair  of  Fairbanks 
scales  was  not  specifically  mentioned  in  said 
contract" ;  that  the  balance  of  the  machinery 
was  still  in  plaintiff's  possession ;  that  more 
than  00  dajs  had  elapsed,  and  defendant  had 
refused,  after  demand,  to  execute  the  note 
and  mortgage,  or  to-  pay  the  balance  which 
was  then  due;  that  plaintiff  had  title  to  the 
property  so  removed,  and  had  demanded  of 
defendant  the  possession  thereof,  which  had 
been  refused,  and  prayed  Judgment  for  the 
recovery  thereof  or  its  value. 

The  answer  was  as  follows:  "(1)  The  de- 
fendant denies  each  and  every  allegation  of 
the  complaint,  except  as  herein  specifically 
admitted.  (2)  The  defendant  did  buy  one 
engine  and  boiler  from  the  Craig  Milling 
Company,  for  which  he  was  to  pay  $500  in  30 
days,  or  deliver  to  the  plaintiff  cotton  ware- 
house receipts  to  the  full  amount  as  collat- 
eral, and  allow  the  plaintiff  to  hold  the  same 
until  the  price  of  cotton  reached  a  satisfac- 
tory price  to  the  defendant  The  defendant 
afterwards  sold  most  of  the  cotton,  and  paid 
to  plaintiff  all  of  the  $500,  except  $40,  and 
that  the  defendant  is  still  indebted  to  plain- 
tiff in  the  sum  of  $40.  (3)  After  buying  the 
engine  and  boiler,  the  defendant  did  agree  to 
buy  trom  plaintiff  one  roller  mill  outfit  for 


•V'or  other  casea  see  same  topic  and  section  NUMBBR  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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$700  on  credit,  and  to  give  to  the  plaintiff  a 
mortgage  (after  the  plaintiff  had  paid  the 
$500  as  above  stated,  and  move  the  roller 
mill)  on  the  engine  and  boiler  and  roller  mill 
to  secure  the  $700,  and  that  the  defendant 
has  not  executed  the  mortgage,  nor  moved 
the  roller  mill.  (4)  That  said  roller  mill  was 
represented  to  the  defendant  by  the  plaintiff 
to  be  in  good  condition,  with  the  exception  of 
needing  not  more  than  $100  worth  of  repairs, 
and  that  the  defendant  believes  from  re- 
liable information  that  all  necessary  repairs 
cannot  4)e  done  for  less  than  $500.  (5)  That 
afterwards  the  plaintiff  agreed  to  release 
the  defendant,  provided  the  defendant  would 
get  up  a  stock  company  to  buy  the  said  roller 
mill,  and  allow  it  to  remain  wnere  it  now 
is.  Whereupon,  the  defendant  did  get  neces- 
sary names  and  amount  verbally  agreed  up- 
on, and  reported  the  same  to  plaintiff.  The 
plaintiff  then  got  his  attorney  to  draw  up  a 
written  agreement,  and  had  tiie  defendant  to 
go  and  see  the  parties  who  had  agreed  ver- 
bally, and  get  them  to  sign  the  written  agree- 
ment, which  some  of  them  refused  to  do,  say- 
ing they  had  decided  not  to  go  into  it 
Wherefore,  the  defendant  prays  that  he  be 
released  from  any  and  all  contracts  except 
that  the  defendant  is  due  the  plaintiff  the 
sum  of  $40,  due  on  the  above  engine  and  boil- 
er, and  without  cost  in  this  action." 

Plaintiff  served  no  reply  to  the  answer, 
and  defendant  moved  for  judgment  on  '*the 
new  matter"  set  op  in  the  answer.  The  mo- 
tion was  overruled,  and  this  ruling  is  ques- 
tioned by  the  first  exception.  The  Oode  (sec- 
tion 174)  does  not  require  a  reply  to  be  serv- 
ed except  "when  the  answer  contains  new 
matter  constituting  a  counterclaim."  The 
court  may,  however,  in  its  discretion,  on  mo- 
tion of  defendant,  require  a  reply  to  new 
matter,  constituting  a  defense  by  way  of 
avoidance.  The  most  casual  reading  of  the 
answer  shows  that  it  did  not  set  up  a  coun- 
terclaim, and  therefore  no  reply  was  neces- 
sary. 

As  stated  above,  the  contract  described  the 
property  as  being  "situate  in  the  mill  build- 
ing of  the  Craig  Milling  Company."  In  set- 
ting out  the  substance  of  the  contract  in 
the  complaint,  which  was  verified  by  N.  A. 
Craig,  president  of  the  plaintiff  company,  the 
property  Is  also  described  as  being  '^situate 
in  the  mill  building  of  the  Craig  Milling  Com- 
pany," referring,  of  course,  to  the  descrip- 
tion in  the  contract,  which  gave  the  situation 
of  the  property  at  the  time  of  the  making  of 
the  contract  The  complaint  also  alleges  in 
the  third  paragraph  that  the  property  there- 
in described  and  herein  sued  for  had  been 
removed  by  defendant.  On  cross-examina- 
tion of  Mr.  Craig,  defendant  stated  to  him 
that  he  had  sworn  in  his  complaint  Qn  the 
30th  of  December,  1908,  that  the  property 
was  **ln  the  mill  building,"  and  now  that 


some  of  it  had  been  removed,  and  asked  him 
which  statement  was  true.  The  presiding 
judge  and  plaintiff's  attorney  tried  to  explain 
to  defendant  that  the  discrepancy  was  only 
apparent,  and  not  real ;  but  defendant  couf 
plains  that  the  judge  erred  in  not  making  the 
witness  answer  the  question.  It  is  apparent 
that  there  was  no  real  discrepancy  in  the 
two  statements.  The  matter  was  therefore 
immaterial.  In  support  of  the  allegation  of 
his  answer  that  the  repairs  to  the  machinery 
would  cost  $500,  instead  of  $100,  as  repre- 
sented to  him  by  the  plaintiff  (though  Mr. 
Craig  denied  making  any  such  representa- 
tion), the  defendant  offered  to  introduce  in 
evidence  the  catalogue  and  price  list  of  a  re- 
liable concern,  which  sells  supplies  for  such 
repairs,  which  was  excluded.  The  matter 
offered  was  not  properly  proved.  Besides,  it 
was  not  relevant  to  any  issue  raised  by  the 
pleadings.  Defendant  contends  that  his  an- 
swer raised  the  issue  of  fraudulent  misrep- 
resentation. Certainly  the  answer  contains 
no  such  allegation,  express  or  implied.  This 
likewise  disposes  of  the  exception  that  the 
judge  erred  in  not  submitting  the  issue  of 
fraud  to  the  Jury. 

The  plaintiff  proved  the  contract  and  the 
allegations  of  the  complaint,  and  the  testi- 
mony on  the  part  of  the  plaintiff  was  uncon- 
tradicted. In  fact  the  answer  set  up  no  le- 
gal or  equitable  defense  at  all.  The  court 
therefore  properly  directed  a  verdict  for  the 
plaintiff. 

While  only  a  few  of  the  exceptions  point 
out  specifically,  any  alleged  errors,  and  there- 
fore would  not  ordinarily  under  the  rules  be 
considered  by  the  court,  still,  on  account  of 
the  fact  that  defendant  is  a  layman,  and 
represented  himself  both  on  circuit  and  in 
this  court,  and  was  without  the  aid  of  coun- 
sel learned  in  the  law,  we  have  ex  gratia 
given  all  the  exceptions  careful  considera- 
tion, but  have  been  unable  to  discover  any 
error. 

Judgment  aflSrmed. 


(86  S.  C.  X92) 
BARTER  V.  CHARLESTON  &  W.   a   RY. 

CO.  et  al. 

(Supreme  Court  of  South  Carolina.    March'  11, 

1910.) 

1.  Carriers  (|  134*)  —  Freight  —  Loss  —  Ac- 
tions—Sufficiency  OF  EVIDEWCB— AMO0KT 
OF  Claim. 

In  an  action  against  a  railroad  company 
for  the  value  of  freight  shipped,  together  with 
the  statutory  penalty  for  nonadjustment  of  the 
claim,  evidence  held  to  show  that  plaintiff's 
claim  was  filed  for  $8.25. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Dec.  Dig.  i  134.*3 

2.  CoicMERCB  (§  83*)  —  Regulation  —  Carri- 
ers. 

Where  it  was  not  shown  that  the  routing 
of  freight  shipped  over  several  roads  so  as  to 
take  it  out  of  the  state  for  a  part  of  the  route 
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was  lunal  or  n^oefliaiy,  it  would  be  treated  as 
an  intrastate  shipment,  so  that  the  agent  of  the 
terminal  carrier  was  the  agent  of  the  initial 
carrier  for  the  purpose  of  receiving  a  claim  for 
loss  filed  with  ft  under  Act  May  13,  1903  (24 
St.  at  Large,  p.  1). 

[Ed.  Note.— For  other  cases,  see  Commerce, 
I>ec.  Dig.  I  33.*3 

3.  G^BBiEBs  (§  131*)  — Freight  — Actions — 
Damages— Intebbst. 

The  statute  making  the  carrier  liable  for  the 
amount  of  loss  or  damage  to  freight  en  route, 
toother  with  interest  thereon  from  the  date  of 
filing  the  claim  until  its  payment,  fixes  the  meas* 
ore  of  damages  for  loss  in  such  case,  so  that  the 
complaint  in  an  action  aigainst  the  carrier  there- 
for need  not  demand  interest  in  order  to  recov- 
er it. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  131.*] 

4.  Cabbiebs  (§  185*)  —  Fbeiqht  —  Loss— Ac- 
tions—PBE8UMPT10N8  —  Loss  ON  Connect- 
ing Lines. 

The  delivery  by  a  terminal  carrier  of  a  part 
of  a  single  shipment  for  the  whole  of  whicn  it 
has  receipted  raises  a  presumption  that  the  loss 
<^  the  part  not  delivered  occurred  on  its  line, 
so  as  to  require  it  to  show  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
IMg.  I  185.*] 

5b  Appeal  and  Ebbob  (f  1010*)— Findings— 
Conclusiveness. 

The  Supreme  Court  is  bound  by  the  trial 
court's  findings  if  they  are  supported  by  any 
evidence. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  (§  8979-^962:   Dec.  Dig.  S 

loia^i 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Barnwell  County;  Robt.  Aldrich,  Judge. 

Action  by  J.  J.  Harter  against  the  Charles- 
ton &  Western  Carolina  Railway  Company 
and  others.  From  a  judgment  for  plaintiff 
against  defendant  the  Atlantic  Coast  Line 
Railway,  plaintiff  and  such  defendant  ap- 
peal.   Affirmed. 

P.  A.  Wlllcox,  J  T  Barron,  and  Wyman 
A  Wyman,  for  appellants.  James  M.  Pat- 
terson, for  respondent 

« 

JONES.  C.  J.  This  was  an  action  before 
a  magistrate  to  recover  the  value  of  a  set  of 
harness,  $8,  and  freight  thereon  paid,  25 
cents,  together  with  the  statutory  penalty 
of  $50  for  failure  to  adjust  the  claim  with- 
in the  time  required  by  law.  The  Judgment 
of  the  magistrate  was  against  all  the  defend- 
ants for  $59,  which  included  interest  on  the 
claim  from  the  date  of  Its  filing  January  24, 
1906w  The  defendants  appealed  to  the  circuit 
court,  and  Judge  Aldrich  reversed  the  Judg- 
ment of  the  magistrate  as  to  Charleston  & 
Western  Carolina  Railway  Company  and  Co- 
lumbia, Newberry  &  Laurens  Railway,  but 
affirmed  the  Judgment  as  to  the  Atlantla 
Coast  Line  Railway.  From  the  Judgment  the 
plaintiff  and  the  defendant  Atlantic  Coast 
LJne  Railway  both  appeal. 

The  defendant  railway  contends,  first,  that 
the  magistrate  was  without  Jurisdiction,  as 
the  testimony  fails  to  show  the  amount  of 


claim  alleged  to  have  been  filed.  The  plain- 
tiff testified:  That  this  set  of  harness  was 
bought  in  Bennettsville.  S.  C,  cost  $8.  There 
were  several  sets  of  harness  in  this  shipment 
All  arrived,  but  one  set  checked  short  That 
the  bill  of  lading  was  filed  with  the  Charles- 
ton &  Western  Carolina  Railway  Comimny 
at  Fairfax,  S.  C,  together  with  freight  bill. 
Invoice,  and  claim  on  January  24,  1906,  and 
that  the  freight  paid  was  25  cents.  The  only 
reasonable  Inference  from  this  testimony  is 
that  the  claim  was  filed  for  $8.25,  the  claim 
as  sued  for.  The  Jurisdiction  of  the  magis- 
trate affirmatively  appears  on  the  record. 

The  next  contention  is  that  nonsuit  should 
have  been  granted  because  the  testimony 
showed  conclusively  that  the  only  claim  filed 
was  with  the  agent  of  the  Charleston  &  West- 
ern Carolina  Railway  Company,  and  that  no 
claim  had  been  filed  with  any  agent  of  the 
appellant  Atlantic  Coast  Line  Railway  Com- 
pany. The  record  shows  that  the  freight  was 
shipped  from  Bennettsville,  S.  C,  and  bill  of 
lading  issued  by  the  Atlantic  Coast  Line  Rail- 
way, to  its  destination,  Fairfax,  S.  C.  The 
Atlantic  Coast  Line  Railway  alleged  In  its 
answer  that  the  route  of  the  shipment  was 
from  Bennettsville,  S.  C,  over  the  Atlantic 
Coast  Line  Railway  lines  to  Columbia,  S.  C; 
from  Columbia,  S.  C,  over  the  Columbia  New- 
berry &  Laurens  Railway  Company  lines 
to  Laurens,  8.  C;  from  Laurens,  8.  C,  over 
the  Charleston  &  Western  Carolina  Railway 
lines,  via  Augusta,  Oa.,  to  Fairfax,  S.  C, 
the  point  of  destination.  But  there  was 
no  evidence  in  support  of  the  allegation, 
and  no  showing  that  such  was  the  usual 
or  necessary  routing.  Hence  it  is  proper 
that  we  should  treat  the  shipment  as  intra- 
state. Moreover,  the  appellant  alleged  In 
its  answer  that  part  of  the  shipment  of  boxes 
of  harness  followed  the  above  routing,  but 
that  one  box  or  set  of  harness  was  lost 
while  in  the  possession  of  the  Atlantic  Coast 
Line  Railway.  In  such  circumstances,  the 
agent  of  the  Charleston  &  Western  Carolina 
Railway  Company  at  Fairfax,  S.  C,  must  be 
regarded  as  the  agent  of  the  Atlantic  Coast 
Line  Railway  Company,  a  connecting  carrier, 
with  respect  to  the  filing  of  a  claim  for  loss 
to  such  shipment,  under  the  act  of  May  13, 
1908,  which  in  Venning  v.  Railroad  Co.,  78 
S.  a  42,  58  S.  B.  983,  12  L.  R.  A.  (N.  8.) 
1217, 125  Am.  St  Rep.  768,  was  held  void  only 
so  far  as  it  applied  to  Interstate  shipments 
The  penalty  statute  {24  St  at  Large,  p.  1) 
expressly  requires  that  the  claim  shall  be 
filed  at  the  point  of  destination. 

It  is  also  contended  that  plaintiff,  not 
having  demanded  interest  in  his  complaint, 
should  not  have  been  allowed  to  recover  in- 
terest on  the  claim.  The  statute  expressly 
provides  that  the  carrier  shall  be  liable  for 
the  amount  of  such  loss  or  damage,  together 
with  interest  thereon  from  the  date  of  the 
filing  of  the  claim  therefor  until  the  payment 


«Vor  other  cmm  see  aame  topic  uid  lection  NUMBER  In  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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thereof.  This  Is  fixed  as  a  measure  of  dam- 
ages and  follows  on  proof  of  the  conditions 
upon  which  It  depends.  Walker  y.  Railway, 
76  S.  C.  313,  56  8.  m  952. 

The  plaintiff  in  this  appeal  contends  that 
the  circuit  court  was  without  jurisdiction  to 
reverse  the  Judgment  of  the  magistrate 
against  the  Columbia,  Newberry  &  Liaurens 
Railroad  because  the  company  had  not  ap- 
pealed from  the  magistrate's  Judgment.  This 
is  founded  on  a  misconception.  The  record 
shows  as  follows:  'The  Judgment  of  the  mag- 
istrate was  against  all  the  defendants,  from 
which  Judgment  the  said  defendants  appeal- 
ed to  the  circuit  court" 

Plaintiff  further  excepts  that  there  was 
error  in  reversing  the  judgment  of  the  magis- 
trate as  to  the  Charleston  &  Western  Caro- 
lina Railway  Company  (1)  because  there  was 
nothing  to  sustain  said  appeal  except  an  ad- 
mission by  Its  codefendant  that  the  goods 
were  lost  on  its  line  of  road;  (2)  because  the 
evidence  showed  partial  delivery  by  the  Char- 
leston &  Western  Carolina  Railway  Compa- 
ny to  the  consignee,  the  acceptance  of  freight 
by  it,  the  filing  of  the  claim  with  It,  and  non- 
payment thereof.  It  is  true  that  the  delivery 
by  the  terminal  carrier  of  a  part  of  a  single 
shipment  of  goods  and  the  receipt  by  It  of 
freight  for  the  whole  shipment  would  raise 
a  presumption  that  the  loss  occurred  on  Its 
line,  and  would  cast  upon  it  the  burden  of 
showing  that  the  loss  did  not  occur  on  Its 
line.  Charles  v.  Railroad  Co.,  78  S.  C.  88, 
56  S.  E.  927,  125  Am.  St.  Rep.  762.  But  in 
this  case  the  Atlantic  Coast  Line  Railway 
Company  admitted  that  the  loss  occurred 
while  on  its  line.  The  circuit  court  having 
found  this  as  a  fact,  and  this  court  being 
bound  by  the  findings  of  fact  by  the  circuit 
court  when  there  is  any  evidence  to  sup- 
port it,  the  presumption  is  overcome  by  the 
fact 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  Is  afllrmed. 


(85  S.  C.  846) 

WILKES  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.    March  22, 

1910.) 

1.  Chattei.  Mostqaoes  ({§  162.  172,  173, 
177*^)— Rights  ov  Mortgages  Afteb  Con- 
dition Bboksn— -Recoveby  of  Damages. 

After  condition  broken,  the  legal  title  to 
mortgaged  chattels  vests  in  the  mortgagee,  who 
may  maintain  an  action  to  recover  possession 
from  the  mortgagor,  or  from  any  other  person 
in  whose  hands  he  finds  themt  and  ma^  also 
recover  of  a  third  person  damages  for  their  con- 
version, injury,  or  destruction. 

[liid.  Note.— For  other,  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  f§  2S6,  306,  336;  Dec.  Dig. 
|§  1G2,  172,  173.  177.*] 

2.  Chattxi.  Mobtoagbs  (§  177*)— Rights  oj 
Mortgagor  After  Condition  Broken. 

While  the  legal  title  of  the  chattel  mort- 
gBLgee  and  his  right  of  possession  after  condition 
broken  are  absolute  in  him  to  the  extent  that  he 


may  preserve  and  protect  his  rights  under  the 
mortgage  or  he  may  waive  them,  yet,  as  between 
a  third  person  and  the  mortgagor,  the  latter  has 
the  right  of  i>o8session,  and  such  special  prop- 
erty in  the  mortpraged  chattels  that  he  may 
maintain  such  actions  as  are  necessary  to  pro- 
tect his  possessicm  and  his  special  right. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  {  336 ;  Dec.  iJig,  H  177.*] 

3.  Bailment  (§  21*^)— Rights  of  Bailee. 

A  mere  bailee  has  such  special  property 
in  the  thin^  bailed  that  he  may  maintain  such 
action  as  is  necessaiy  to  protect  it  against 
wrongdoers. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent.  Dig.  $§  91-102;    Dec.  Dig.  $  21.*] 

4.  Chattel  Mortgages  (f  177*)— Injurt  to 
Mortgaged  Property-— Actions. 

While  the  right  of  a  chattel  mortgagee  aft- 
er condition  broken  to  bring  an  action  against  a 
third  person  for  injury  to  the  mortgaged  prop- 
erty is  superior  to  that  of  the  mortgagor,  the 
latter  may  brine  the  action  by  the  consent,  ex- 

Eress  or  implied,  of  the  mortgagee,  or  against 
is  consent  after  demand  and  his  refusal   to 
bring  it. 

[Ed.  Note.— For  other  casesj  see  Chattel  Mort« 
gages,  Cent  Dig.  §  336 ;   Dec.  Dig.  §  177.*] 

5.  Abatement  and  Revival  (§  9*)  —  Judg- 
ment (§  685*)— iDENTrry  of  Fabties— Mort- 
gagor AND  mortgagee. 

The  pendency  of  an  action  by  a  chattel 
mortgagee  for  injury  to  the  mortgaged  property 
is  a  good  plea  in  abatement  of  an  action  by  the 
mortgagor,  and  a  judgment  in  such  action  is  a 
eood  plea  in  bar  of  an  action  by  the  mortgagor 
for  the  same  cause. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  ${  73-85;  Dec.  Dig.  fi 
9;*  Judgment,  Cent  Dig.  $  1208;  Dec.  Dig.  i 
685.«] 

6.  Chattel  Mortgages  (5  177*)— Injury  to 
Mortgaged  Property— Action  by  Mortga- 
gor. 

Defendant,  in  an  action  by  a  chattel  mort- 
gagor for  injury  to  the  property,  can  protect 
Himself,  either  oy  requiring  plaintiff  to  prove 
the  consent  of  the  mortgagee  to  the  bringing  of 
the  action,  or  by  having  the  mortgagee  brought 
into  court  under  the  provisions  of  Code  Civ. 
Proc.  1902,  9  143. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort** 
gages.  Cent.  Dig.  f  340 ;  Dec-  Dig.  §  177.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County ;  J.  C  Klugh,  Judge. 

Action  by  Jas.  Y.  Wilkes  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    AflSrmed. 

McCants  &  McCants,  for  appellant  Raga- 
dale  &  Dixon,  for  respondent 

HYDRICK,  J.  Plaintiff  recovered  damages 
for  injury  to  a  mule,  which  was  struck  by 
one  of  defendant's  trains.  On  cross-examina- 
tion he  testified:  "Mr.  Ragsdale  has  small 
account  due  on  this  mule  under  mortgage." 
The  testimony  further  showed  that  this  Mr. 
Ragsdale  was  a  witness  for  the  plaintiff  at 
the  trial,  and  had  written  a  letter  to  the  de- 
fendant's stock  claim  agent  for  the  plaintiff, 
which  was  signed  by  the  plaintiff,  demanding 
payment  to  the  plaintiff  for  the  damage  to 
the  mule.  The  sole  question  raised  by  the 
exceptions  which  this  court  can  consider  is: 


•For  other  casea  see  tame  topic  and  section  NUMBER  in  Dec.  ft  Am.  Pigs.  1907  to  data,  ft  Beportar  Indexes 
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Did  plaintiff  have  such  property  rights  in  the 
mule  that  he  could  maintain  the  action?  We 
think  this  question  must  be  answered  In  the 
affirmative.  It  is  well  settled  in  this  state 
that,  after  condition  broken,  the  legal  title 
to  mortgaged  chattels  vests  in  the  mortga- 
gee. He  may  maintain  an  action  to  recover 
I)osses8ion  thereof,  even  from  the  mortgagor, 
or  from  any  other  person  in  whose  hands  h'e 
may  find  them.  Martin  v.  Jenkins,  51  S.  O. 
42,  27  S.  E.  047,  and  cases  cited.  He  may  al- 
so recover  of  a  third  person  damages  for 
their  conversion,  injury,  or  destruction.  Wy- 
lle  V.  Railroad,  48  S.  C.  405,  26  S.  E.  676. 
The  language  of  some  of  the  cases  is  that  his 
title  is  "absolute."  But  on  examination 
these  expressions  will  be  found  to  be  mere 
dicta.  The  cases  above  cited,  and  those 
therein  referred  to,  agree  that  his  title  and 
right  of  possession  are  subject  to  the  right 
of  the  mortgagor,  or  his  vendee,  or  a  subse- 
quent mortgagee,  to  redeem  before  sale,  or, 
after  sale,  to  an  accounting  in  equity  for  the 
surplus,  if  any,  after  payment  of  the  mort- 
gage debt  and  interest  and  the  costs  and  ex- 
penses of  seizure  and  sale.  It  cannot,  there- 
fore, be  said  that  the  title  of  the  mortgagee, 
after  condition  broken,  is  absolute,  in  the 
strict  legal  sense  of  that  term.  In  Flenniken 
V.  Scruggs,  15  S.  C.  91,  the  circuit  Judge 
charged  the  Jury :  **When  there  is  a  breach 
of  the  condition  of  a  mortgage  of  personal 
property,  the  article  mortgaged  becomes  the 
absolute  property  of  the  mortgagee ;  the  pos- 
session of  the  mortgagor  being  thence  merely 
permissive.*'  Responding  to  an  exception  to 
this  charge,  the  court  said:  "Whether  it  is 
true  as  an  abstract  proposition  that  the  mort- 
gagee of  personal  property  becomes  the  *ab- 
solute'  owner,  in  the  strict  sense  of  that  term, 
after  condition  broken,  may,  doubtless,  well 
be  questioned,  but  there  can  be  no  doubt  that, 
after  condition  broken,  the  mortgagee  may 
seize  and  sell  the  mortgaged  property  in  sat- 
isfaction of  his  debt,  and  there  is  as  little 
doubt  that,  while  a  public  sale  Is  the  proper 
mode,  yet,  with  the  consent  of  the  mortgagor, 
he  may  sell  at  private  sale,  and  if  he  can  do 
this,  he  certainly  may  authorize  the  mort- 
gagor himself  to  sell  or  otherwise  dispose  of 
the  mortgaged  property  free  from  the  lien  of 
the  mortgage.  For  these  purposes  the  mort- 
gagee, after  condition  broken,  has  all  the 
rights  of  the  absolute  owner,  and  this  is 
manifestly  what  the  charge  of  the  Judge, 
properly  construed,  means/* 

It  is  sufficient  to  say  that  the  legal  title  of 
the  mortgagee  and  his  right  of  possession, 
after  condition  broken,  are  absolute  in  him 
to  the  extent  that  he  may  preserve  and  pro- 
tect his  rights,  under  the  mortgage,  or  he 
may  waive  them.  But,  as  between  the  mort- 
gagor and  any  other  person,  who  has  no  in- 
terest in  the  property,  the  mortgagor  has  the 
right  of  possession,  and  such  special  property 
in  the  mortgaged  chattels  that  he  may  main- 
tain each  actions  as  may  be  necessary  to  pro- 


tect his  possession  and  his  special  right  there- 
in and  thereto.  It  would,  indeed,  be  an  anom- 
aly  to  hold  that,  after  condition  broken, 
mortgaged  chattels  might  be  taken  from  the 
possession  of  the  mortgagor,  or  injured  or 
destroyed  by  any  trespasser,  and  the  mort- 
gagor could  have  no  redress,  except  through 
the  mortgagee.  Suppose  the  mortgage  covers 
numerous  chattels,  far  more  in  value  than 
enough  to  secure  the  debt,  and  part  of  the 
property  mortgaged  should  be  converted,  in- 
jured, or  destroyed  by  a  trespasser,  and  the 
mortgagee  should  refuse  to  brtn^  action 
therefor,  because  of  the  sufficiency  of  the  re- 
maining chattels  to  secure  his  debt.  In  such 
a  case  is  the  mortgagor  to  have  no  remedy? 
The  boast  of  the  law  is  that  there  is  no  right 
without  a  remedy.  In  5  A.  &  B.  Enc.  L.  999, 
it  is  said :  "The  mortgagor  in  lawful  posses- 
sion has  the  right  to  protect  his  possession 
against  third  parties  by  appropriate  legal 
remedies ;  and,  eveiv  if  he  is  in  default,  but 
still  has  possession,  he  has  an  interest  suf- 
ficient to  maintain  an  action  against  a  third 
party  wrongfully  converting  the  property.** 

It  is  not  necessary  under  all  circumstan- 
ces that  the  legal  title  to  property,  in  re- 
gard to  which  an  action  is  brought,  shall  be 
in  the  plaintiff.  For  instance,  a  mere  bailee 
has  such  special  property  in  the  thing  bailed 
that  he  may  maintain  such  actions  as  may 
be  necessary  to  protect  it  against  wrongdoers. 
Jones  V.  McNeil,  2  Bailey,  466;  3  Enc.  L. 
761.  As  we  have  seen,  the  mortgagee  may 
sue  to  recover  the  property  or  damages  for 
its  conversion,  injury,  or  destruction;  and 
if  the  mortgagor  may  also  sue  therefor,  the 
question  arises:  Is  the  defendant,  in  such 
a  case,  to  be  harrassed  in  two  actions  for  the 
same  thing?  By  no  means.  Certainly  both 
mortgagor  and  mortgagee  cannot  maintain 
different  actions  for  the  same  cause  at  the 
same  time.  But,  as  we  have  seen,  the  right 
of  the  mortgagee,  after  condition  broken,  Is 
superior  to  that  of  the  mortgagor ;  therefore, 
the  pendency  of  an  action  by  the  mortgagee 
would  be  a  good  plea  in  abatement  of  an  ac- 
tion by  the  mortgagor,  and  a  Judgment  In 
an  action  by  the  mortgagee  would  be  a  good 
plea  in  bar  of  an  action  by  the  mortgagor, 
for  the  same  cause.  After  condition  broken, 
the  mortgagee  may  either  bring  the  action 
himself,  or  the  mortgagor  may  bring  it  by 
the  consent,  express  or  implied,  of  the  mort- 
gagee, or  against  his  consent,  after  demand 
and  his  refusal  to  bring  it.  In  either  event, 
he  would  be  estopped  by  the  Judgment.  The 
defendant  in  an  action  brought  by  the  mort- 
gagor can  protect  himself,  either  by  requir- 
ing the  plaintiff  to  prove  the  consent  of  the 
mortgagee,  or  by  having  him  brought  before 
the  court,  under  the  provisions  of  section  143 
of  the  Code  of  Civil  Procedure. 

Judgment  affirmed. 

JONES,  C.  J.,  and  WOODS,  J.,  concur. 
GARY,  A.  J.,  concurs  in  the  result 
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(86  &  C.  166) 

WELCH  ▼.  GETZEN  et  aJ..  Trnsteee  of  High 
School  Dist.  No.  1  of  Aiken. 

(Sapreme  Court  of  South  Carolina.     March  7, 

1910.) 

1.  Officebs   (§    108*)— Disqualification    of 

PaBT— EiFFECT. 

A  grant  of  power  to  several  public  officers 
does  not  as  a  rule  become  void  by  the  disquali- 
fication of  one  or  more  of  them,  if  there  are 
enough  of  them  left  to  legally  discharge  the  du- 
ties of  the  office,  so  that  failure  to  comply  with 
Act  Feb.  19,  190T  (2S  St.  at  Large,  p.  519. 
i  2),  requiring  the  tenure  of  office  of  five  of  the 
district  high  school  trustees  to  be  determined  by 
lot,  in  the  appointment  of  only  one  of  them,  so 
as  to  disqualify  him,  would  not  prevent  any 
other  trustees  from  discharging  their  official 
duties,  especially  in  view  of  the  fact  that  the 
statute  is  merely  directory. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  §  184 ;   Dec  Dig.  §  108.*] 

2.  Schools  and  School  Districts  (§  58*)— 
Officebs— De  Facto  Officers. 

A  district  high  school  trustee  who  was  ap- 

Sointed  in  1907  to  exercise  the  duties  of  his  of- 
ce  was  a  de  facto  trustee,  even  if  not  legally 
appointed. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  S   5a.*J 

3.  Schools  and  School  Districts  (§  97*)— 
School  Taxes— Issue  of  Bonds— Condi- 
tions Precedent— Levy  of  Tax. 

The  levy  of  a  special  tax  in  a  high  school 
district  to  pay  off  bonds  issued  to  raise  funds 
for  high  school  purposes  therein  is  not  a  condi- 
tion precedent  to  the  issue  of  bonds. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  97.*] 

4.  Constitutional  Law  (§  143*) -r- Obliga- 
tion OF  Contracts— Impairment— Repudi- 
ation OF  Bond. 

The  issue  of  bonds  by  a  school  district  is 
a  contract  between  it  and  the  purchaser  which 
cannot  be  impaired  under  Const.  U.  S.  art  1,  § 
10;  Const.  S.  C.  art.  1,  §  8,  relating  to  the  im- 
pairment of  contractual  obligations. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  S  143.*] 

5.  Schools  and  School  Districts  (|  94*)  — 
Indebtedness— Repudiation. 

A  common  school  district,  composing  one 
>f  the  units  of  the  high  school  district,  by  ex- 
";rcUing  its  right  to  vote  itself  out  of  the  high 
tfchooi  district,  cannot  escape  liability  for  its 
part  of  an  indebtedness,  which  it,  together  with 
the  other  common  school  districts,  has  incurred, 
nor  can  the  high  school  district  nor  any  of  its 
constituent  common  school  districts  do  so  by 
exercising  its  right  to  vote  off  the  special  levy 
for  high  school  purposes. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  94.*] 

6.  Schools  and  School  Districts  (8  101*)- 
School  Tax— Amount  of  Levy. 

Act  Feb.  27,  1908  (25  St.  at  Large,  ip.  1119) 
S  3,  authorizes  high  school  districts  to  vote  a 
high  school  tax  not  exceeding  two  mills  under 
the  same  conditions  as  special  taxes  are  voted 
under  Civ.  Code  1902,  §  1208,  and  Act  Feb. 
19,  1907  (25  St.  at  Large,  p.  521,  §  9),  au- 
thorizes such  high  school  districts  to  issue  cou- 
pon bonds  within  the  constitutional  limit  for 
the  purposes  therein  mentioned.  Const,  art.  10, 
§  5.  provides  that  whenever  there  shall  be  sev- 
eral political  divisions  or  municipal  corpora- 
tions extending  over  the  same  territory,  or  por- 
tions thereof,  possessing  the  power  to  lev^  a 
tax,  each  of  such  subdivisions  or  corporations 
shall  so  exercise  its  power  to  increase  its  debt 


that  the  aggregate  debt  upon  anv  territory 
shall  never  exceed  15  iper  cent  of  the  value  of 
all  taxable  property  in  their  territory.  ^Beld 
that,  as  an  incorporated  high  school  district 
was  a  distinct  entity  from  the  oonmion  school 
districts  out  of  which  it  was  created,  the  fact 
that  one  of  the  common  school  districts  had  al- 
ready made  a  levy  of  four  mills,  which  it  could 
not  exceed,  would  not  prevent  the  high  school 
district  from  making  a  levy  of  one  mill,  the 
aggregate  indebtedness  of  the  common  school 
districts  and  high  school  district  not  exceed- 
ing 15  per  cent,  of  the  value  of  the  taxable  prop- 
erty within  their  territory. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  lOl.*] 

Original  application  for  an  injunction  by 
F.  P.  Welch  against  J.  H.  Getzen  and  others, 
as  trustees  of  High  School  District  No.  1  of 
Aiken.    Petition  dismissed. 

Hayne  F.  Rice,  for  petitioner. 

GARY,  A.  J.  This  is  an  application  to 
the  Supreme  Court  in  the  exercise  of  Its 
original  jurisdiction  for,  an  order  enjoining 
the  respondents  from  issuing  certain  bonds, 
described  In  the  petition  herein,  which,  to- 
gether with  the  return  or  answer  of  the  re- 
spondents, will  be  set  out  in  the  report  of 
the  case. 

The  grounds  upon  which,  the  petitioners 
pray  for  the  injunction  will  be  considered  in 
regular  order. 

(a)  In  disposing  of  this  ground  of  objec- 
tion, we  desire  to  call  special  attention  to 
the  following  allegations  of  the  petition: 
"That  when  the  said  high  school  district  was 
formed  in  1907,  as  aforesaid,  the  defendants 
J.  H.  Getzen,  Cook  McKle,  Dr.  Wade  Wood- 
ward, C.  L.  Butler,  and  R.  E3.  Broadwater 
were  duly  appointed  the  trustees  of  said  high 
school  district,  and  the  defendant  J.  H. 
Adams,  as  chairman  of  common  school  dis- 
trict No.  48,  and  the  defendant  J.  K  Barks- 
dale,  as  chairman  of  common  school  dis- 
trict No.  60,  are  now,  and  ever  since  have 
been,  ex  officio  members  of  the  said  high 
school  board  by  virtue  of  the  said  act  of 
1907,  authorizing  the  creation  and  incorpora- 
tion of  high  school  districts  in  this  state. 
That  all  of  the  said  original  trustees  are  now, 
and  ever  since  have  been,  on  the  said  high 
school  board,  exercising  the  duties  of  their 
office,  except  the  said  R.  B.  Broadwater,  who 
resigned  therefrom  in  the  summer  of  1909, 
and  the  defendant  George  Walker,  Sr.,  was 
duly  appointed  on  the  said  board  to  fill  the 
said  vacancy" — thus  showing  that  the  fail- 
ure to  comply  with  the  requirement  that  the 
tenure  of  office  of  five  of  the  trustees  shall 
be  determined  by  lot  only  affected  the  tenure 
of  office  of  a  single  trustee.  "The  policy  of 
the  law  is  to  guard  against  a  failure  of  a 
public  servant,  and  a  grant  of  power  In  the 
nature  of  a  public  office  to  several  does  not, 
in  general,  become  void  upon  the  death  or 
disqualification  of  one  or  more,  provided 
there  is  left  a  sufficient  number  to  confer  to- 
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getber."  This  principle  Is  specially  appli- 
cable to  the  present  case,  where  there  has 
been  a  failure  to  comply  with  a  statutory 
requirement  that  is  merely  directory.  Fur- 
thermore the  cases  of  State  ▼.  McJunkln,  7 
S.  C.  21,  State  v.  Lee,  85  8.  C.  192,  14  S.  E. 
395,  State  v.  McGraw,  35  S.  C.  283,  14  8.  E. 
630,  and  Cromer  v.  Bolnest,  27  S.  C.  436,  3 
S.  E.  849,  show  that  the  trustee,  whose  ten- 
tti*e  of  office  would  have  been  for  only  two 
years,  if  lots  had  been  cast,  was  a  de  facto 
trustee. 

(b)  Conceding  "that  there  is  no  provision 
of  the  law  allowing  the  levy  of  a  special 
tax  in  the  high  school  district  for  the  pur- 
pose of  paying  off  coupon  bonds  issued  to 
raise  funds  for  high  school  purposes  in  such 
district,"  we  fall  to  see  why  that  should  be 
a  ground  for  enjoining  the  issue  of  such 
bonds,  as  it  is  not  a  condition  precedent. 
When  bonds  are  issued,  there  arises  a  con- 
tract between  the  purchaser  and  seller,  the 
obligation  of  which  cannot  be  impaired,  as 
it  would'  be  in  violation  of  article  1,  §  10, 
Const.  U.  S.,  and  of  article  1,  {  8,  Const.  S.  C. 
After  parties  have  entered  Into  a  valid  con- 
tract, a  remedy  for  its  enforcement  will  al- 
ways be  found. 

(c)  This  ground  is  disposed  of  by  what 
was  said  in  considering  "(b)." 

(d)  It  is  unnecessary  to  cite  authorities 
to  sustain  the  proposition  that  neither  the 
high  school  district  nor  any  common  school 
district  unit  thereof  by  exercising  its  right 
at  any  time  to  vote  off  the  special  levy  for 
high  school  purposes,  or  to  vote  itself  out  of 
the  high  school  district,  can  escape  liability 
for  its  proportionate  part  of  the  Indebtedness 
which  it,  along  with  other  school  districts, 
has  incurred. 

(e)  The  petition  alleges  that  the  high  school 
district  mentioned  in  the  petition  Is  a  body 
politic  and  corporate,  and  authorized  to  sue 
and  be  sued.  As  such  it  is  a  distinct  entity 
from  the  two  common  school  districts  out  of 
which  it  was  created,  and  the  fact  that  com- 
mon school  district  No.  66  has  already  a  spe^ 
clal  levy  of  four  mills,  which  it  cannot  ex- 
ceed, is  no  reason  why  the  high  school  dis- 
trict may  not  levy  a  tax  of  one  mill.  The  act 
of  1908  (page  1119,  S  3)  provides  that  a  high 
school  district  shall  be  authorized  to  vote 
a  high  school  tax  not  exceeding  two  mills 
by  the  same  rules  and  under  the  same 
terms  as  special  taxes  are  now  voted  un- 
der section  1208  of  the  Code  of  Lavrs  of 
1902.  And  the  act  of  1907  (page  521,  §  9) 
authorizes  such  high  school  district  to  issue 
coupon  bonds  within  the  constitutional  limit 
(which  is  declared  in  article  10,  f  5,  Const.) 
for  the  purposes  therein  mentioned.  Section 
5,  art.  10,  Const,  provides  that  "whenever 
there  shall  be  several  political  divisions  or 
municipal  corporations,  covering  or  extend- 
ing over  the  territory,  or  portions  thereof, 
possessing  the  power  to  levy  a  tax,  or  con- 


tract a  debt,  then  each  of  such  political  dlvi* 
sions  or  municipal  corporations,  shall  bo  ex- 
ercise its  power  to  increase  its  debt,  under 
the  foregoing  eight  per  cent,  limitation,  that 
the  aggregate  debt  over  and  upon  any  ter- 
ritory of  this  state,  shall  never  exceed  fifteen 
per  centum,  of  the  value  of  all  taxable  prop- 
erty in  such  territory" — ^thus  showing  that 
the  amount  of  the  indebtedness  of  common 
school  district  No.  66  could  not  affect  the  in- 
debtedness of  the  high  school  district,  un- 
less their  aggregate  indebtedness  exceed  15 
per  centum  of  the  value  of  all  taxable  prop- 
erty in  their  territory.  Todd  v.  Laurens,  48 
S.  C.  395.  26  S.  E.  682. 

It  is  the  Judgment  of  this  court  that  the 
petition  be  dismissed. 


(85  S.  C.  269) 

COLE  V.  WARD  et  al. 

(Supreme  Court  of  South  Carolina.    March  17, 

1910.) 

1,  Plbadino  (S  261*)— Amenomknts— Powbb 
TO  Allow. 

Under  Code  Civ.  Proc.  1902.  §  194,  author- 
izing the  court  to  amend  any  pleading  or  cor- 
rect any  mistake,  an  answer  in  an  action  to  fore- 
close a  mortgage  that  defendants  admit  the  al- 
K*gations  contained  in  a  paragraph  of  the  com- 
plaint, and  allege  that  defendant  B.  claims  title 
and  possession  of  the  land  under  a  chain  of 
title  originating  by  '*deed  from  W.  to  S.,  and 
through  various  conveyances  down  to  him,  but 
these  defendants  alle^^e  that  such  deed  was  not 
a  bona  fide  transaction,  and  conveyed  no  title 
to  said  S.  and  said  deed  has  never  been  re- 
corded,*' could  be  amended  by  striking  out  the 
quoted  portion  and  adding  the  words  "an  alleg- 
ed deed  from  W.  to  S.  dated  January  1,  1899, 
that  said  deed,  if  ever  executed,  has  never  been 
recorded"  upon  application  made  before  trial, 
though,  if  the  substituted  words  be  considered 
as  a  denial  of  the  execution  of  a  conveyance 
from  W.  to  S.,  the  amendment  substantially 
changes  the  defense  from  an  allegation  that  a 
deed  actually  made  was  not  bona  fide  to  a  de- 
nial of  the  existence  of  the  deed. 

[i3d.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §f  794-800 ;   Dec.  Dig.  {  261.*] 

2.  Appeal  and  Error  (|  959*)— Pleading 
(§  236*)— Amendment— Discretion  of  Court 
—Review. 

A  circuit  judge  has  the  discretion  as  to  al- 
lowance of  amendments  to  pleadings  and  his 
order  will  not  be  reversed,  in  the  absence  of  an 
affirmative  showing  that  it  was  unjust  or  not 
authorized  by  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  3825-^833;  Dec.  Dig.  i 
959  ;•  Pleading,  Cent  Dig.  S  tfOl;  Dec.  Dig. 
236.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Darlington  County ;  G.  W.  Gage,  Judge. 

Action  by  James  A.  Cole  against  L.  M. 
Ward  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Geo.  H.  Edwards  and  E.  O.  Woods,  for  ap- 
pellants.   Robt  Macfarlan,  for  respondent 

WOODS,  J.  The  plaintiff.  Cole,  brought 
this  action  to  foreclose  a  mortgage  executed 
by  L.  M.  Ward.    John  McSween,  L*.  B  Car- 
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rigan,  and  0.  B.  Edwards  were  made  parties 
defendant  under  the  allegation  that  they 
<:laimed  title  to  the  land.  The  defendants 
McSween  and  Carrlgan  answered,  setting  up 
title  by  purchase  at  sheriff's  sale  under  ex- 
ecutions against  J.  J.  Ward,  who  had  convey- 
ed the  land  to  A.  0.  Spain,  from  whom  the 
mortgagor  had  obtained  title.  These  defend- 
ants further  alleged  that  the  defendant  G.  B. 
Awards  claimed  title  and  possession  under 
conveyances  from  J.  J.  Ward  to  A.  C.  Spain 
and  through  successive  grantees  from  that 
source  to  himself.  Against  Edwards'  claim 
of  title,  they  alleged  that  the  deed  from 
Ward  to  Spain  "was  not  a  bona  fide  trans- 
action and  conveyed  no  title  to  said  Spain, 
and  said  deed  has  never  been  recorded." 
Thus  it  appears  that  the  claim  of  McSween 
and  Carrlgan  was  on  two  grounds:  First, 
that  the  deed  from  the  Judgment  debtor, 
Ward,  to  Spain,  was  not  bona  fide;  and,  sec- 
ond, that  there  were  purchasers  at  sheriff's 
sale  of  Ward's  interest  without  notice  of  his 
conveyance  to  Spain.  The  defendant  Ed- 
wards set  up  these  defenses:  First,  a  gener- 
al denial  of  the  allegations  of  the  answer  of 
McSween  and  Carrlgan;  second,  that  the  con- 
veyance from  Ward  to  Spain  under  which  he 
claimed  was  bona  fide;  third,  that  he  was  a 
purchaser  for  value  without  notice;  fourth, 
the  statute  of  limitations  and  adverse  posses- 
sions. The  issue  as  to  title  between  Mc- 
Sween and  Carrlgan  and  Edwards  was  tried 
and  a  verdict  rendered  and  judgment  entered 
in  favor  of  Edwards.  On  appeal,  the  Su- 
preme Court  ordered  a  new  trial.  Thereaft- 
er the  defendants  McSween  and  Carrlgan 
were  allowed  by  order  of  Judge  Gage  to 
amend  by  striking  out  their  answer  the 
words  italicized  in  the  following  clause  of 
the  fifth  paragraph:  "They  admit  the  al- 
legations contained  in  the  sixth  paragraph 
of  the  complaint,  and  further  answering,  al- 
lege that  the  defendant,  C.  B.  Edwards, 
claims  title  and  possession  of  said  land 
under  a  chain  of  title  originating  by  deed 
from  J,  J.  Ward  to  A,  C.  Spain,  and  through 
various  conveyances  dozen  to  him,  but  these 
defendants  allege  that  sttch  deed  was  not  a 
hona  fide  transaction  and  conveyed  no  title 
to  said  Spain,  and  said  deed  has  never  been 
recorded."  In  lieu  of  the  words  stricken  out, 
they  were  allowed  to  insert  "an  alleged  deed 
from  J.  J.  Ward  to  A.  C.  Spain,  dated  January 
1st,  1889,  but  said  deed,  if  ever  executed,  has 
never  been  recorded." 

If  the  substituted  words  are  to  be  con- 
sidered as  a  denial  of  the  execution  of  a  con- 
veyance from  Ward  to  Spain,  the  amend- 
ment does  substantially  change  the  defense 
from  an  allegation  that  a  deed  actually  made 
was  not  bona  fide  to  a  denial  of  the  existence 
of  the  deed.  But  such  a  change  is  permis- 
sible und^r  section  194  of  the  Code  of  Proce- 
dure, when  the  application  for  it  is  made  be- 
fore trial.    Taylor  v.  A.  C.  L.  R.  R.  Co.,  81 


S.  G.  574,  62  S.  E.  1113.  In  this  instance, 
the  amendment  allows  one  of  the  parties  to 
present  an  issue  which  he  regards  as  impor- 
tant, and  it  does  not  appear  that  it  subjects 
the  other  party  to  hardship  or  surprise.  A 
circuit  judge  has  the  discretion  to  allow  or 
refuse  amendments,  and  this  court  should 
not  reverse  his  order  unless  the  appellant 
shows  affirmatively  that  the  order  of  the  cir- 
cuit judge  was  unjust  or  was  not  authorized 
by  law. 

The  judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(86  S.  C.  297) 
PEOPLE'S  BANK  v.  GREENVILLE 

COUNTY. 

(Supreme  Court  of  South  Carolina.    March  17, 

1910.) 

Counties  (§  215*)— Suits  Against  County— 
Jurisdiction. 

The  court  of  common  pleas  has  not  original 
jurisdiction  in  a  suit  against  a  county  based  on 
a   contract. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  345;  Dec  Dig.  |  215;*  Courts, 
Cent.  Dig.  §§  37,  38.] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  C.  C.  Featherstone, 
Special  Judge. 

Action  by  the  People's  Bank  against 
Greenville  County.  From  an  order  sustain- 
ing a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.    Affirmed. 

Jos.  A.  McCullough,  for  appellant  Hodges 
&  Daniel,  for  respondent 

JONES,  C.  J.  The  appeal  Is  from  an  or- 
der sustaining  a  demurrer  to  a  complaint  in 
which  a  creditor  of  Greenville  county  sues 
the  county  ux)on  a  contract.  The  sole  ques- 
tion Is  whether  the  court  of  common  pleas 
has  original  jurisdiction  in  a  suit  against  a 
county  based  upon  a  contract  Appellant 
concedes  that  the  case  of  Cunningham  v. 
Clarendon  County,  81  S.  C.  201.  62  S.  E.  212, 
is  conclusive  of  the  question,  and  requests 
that  the  case  be  overruled.  After  consid- 
eration we  adhere  to  the  rule  stated  in  that 
case. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 


(86  S.  C.  3451 
SEIGLER  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  22, 

1910.) 

1.   INFAWTS  (§  80*)--APPOINTMENT  OF  GUABD- 

lAN  Ad  Litem— Defects— Amendment. 
Where,  during  the  trial  of  an  action  by 
a  noiinor,  his  attorney  found  that  the  order  ap- 
pointing the  ^ardian  ad  litem  had  not  been 
signed  by  the  derk  and  leave  was  sought  to  have 
the  clerk  sign  it  nunc  pro  tunc,  or  leave  to 
amend  the  complaint  by  striking  out  the  alle- 
gation of  plaintiff's  minority  and  the  appoint- 
ment of  a  guardian,  and  to  continue  the  action 
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in  the  name  of  plaintiff,  who  had  become  of 
age,  the  court  had  power  to  grant  either  motion 
under  Civ.  Code  1902,  |S  194,  195,  relative  to 
the  allowance  of  amendments. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  §  80.*] 

2.  Infants  (|  88*)— Attornment  of  Majobi- 

TY  Pending  Action. 

The  proper  method  of  procedure  was  to 
strike  from  the  complaint  the  allegation  as  to 
plaintiff's  nonage'  and  the  appointment  of  a 
guardian  ad  litem,  and  continue  the  action  in 
his  own  name. 

[Ed.  Note.— For  other  cases,  see  Infants^  Dec. 
Dig.  §  88.*] 

a.  Infants  (|  92*)— Plkadino  Issues— Capac- 

ITT  to  Sue. 

Where,  as  to  the  allegation  of  the  complaint 
as  to  the  appointment  of  a  guardian  ad  litem, 
the  answer  was  that  defendant  had  no  knowl- 
edge pr  information  sufficient  to  form  a  belief, 
capacity  to  sue  was  not  in  issue. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  §  92.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County ;  S.  W.  G.  Shlpp,  Judge. 

Action  by  Thomas  Seigler,  by  Emma  Seig- 
ler,  his  gruardlan  ad  litem,  against  the  South- 
em  Railway  Company.  From  a  Judgment  in 
favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

Graydon  &  McDowell  and  Wm.  N.  Graydon, 
for  appellant  Cothran,  Dean  &  Cothran,  for 
respondent 

HYDRICK,  J.  During  the  progress  of  the 
trial  in  the  circuit  court  plaintiff's  attorney 
announced  that  he  had  found  that  the  order 
appointing  the  guardian  ad  litem  for  plain- 
tiff, who  was  not  of  age  when  the  action  was 
commenced,  had,  by  some  oversight,  not  been 
signed  by  the  clerk,  and  asked  leave  to  have 
the  clerk  sign  it  nunc  pro  tunc ;  and,  failing 
In  that,  he  asked  leave  to  amend  his  com- 
plaint by  striking  out  the  allegation  of  plain- 
tiff's minority  and  the  appointment  of  a 
guardian  a&  litem,  and  to  continue  the  ac- 
tion in  the  name  of  the  plaintiff,  as  he  was 
then  of  age.  The  presiding  judge  refused 
both  motions  in  a  formal  order,  in  which  he 
says  that  be  would  have  granted  one  or  the 
other  if  be  had  had  the  power  to  do  so.  Un- 
der the  liberal  provisions  of  sections  194  and 
ld5  of  the  Code,  as  to  the  allowance  of 
amendments,  there  can  be  no  doubt  that  the 
court  had  the  power  to  grant  either  motion, 
and  should  have  done  so.  Boyce  v.  Lake,  17 
8.  C.  481,  43  Am.  Rep.  6ia  As  the  plaintiff 
had  become  of  age  since  the  commencement 
of  the  action,  the  proper  method  of  procedure 
was  to  strike  from  the  complaint  the  allega- 
tion as  to  his  nonage  and  the  appointment  of 
a  guardian  ad  litem,  and  continue  the  action 
in  his  own  name.  Moreover,  the  plaintiff's 
capacity  to  sue  was  not  in  issue.  As  to  the 
allegation  of  the  appointment  of  a  guardian 
ad  litem,  the  answer  was  "that  the  defend- 
ant has  no  knowledge  or  information  suffi- 
cient to  form  a  belief."    In  Steamship  Co.  v. 


Rodgers,  21  S.  C.  27,  it  was  held,  'This  Is 
only  one  of  the  modes  of  making  a  general  de- 
nial," and  such  a  denial  does  not  put  in  is- 
sue the  plaintiff's  capacity  to  sue.  Black- 
well  V.  Mortgage  Co.,  65  S.  C.  116,  43  S.  E. 
395,  and  the  cases  cited. 
Reversed. 


(85  S.  C.  299) 

J.  H.  WILKES  &  CO.  et  al.  v.  ARTHUR  et  al 

(Supreme  Court  of  South  Carolina.    March  17, 

1910.) 

1.  Refebence  (§  26*)— Order  at  Chambers. 

An  order  of  reference  may  be  made  at 
chambers. 

[EJd.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  §  43 ;  Dec.  Dig.  S  26  ;*  Judges,  Cent 
Dig.  §  113.] 

2.  Corporations  (§  259*)  —  Stockholder's 
LiABiLiTT— Action  to  EInforce— Nature  of 
Action. 

Ordinarily  an  action  by  creditors  to  en- 
force the  liability  of  stockholders  of  a  bank  is 
one  in  eauity,  involving  an  ascertainment  of  the 
assets  of  the  bank  and  an  application  of  them 
to  the  debts,  and  the  ascertainment  of  the  cred- 
its to  which  the  stockholders  are  entitled  on 
their  liability. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1059 ;   Dec  Dig.  §  259.*] 

3.  Reference  (§  8*)— When  Allowed. 

Under  Code  Civ.  Proc.  1902,  §  293,  provid- 
ing for  a  compulsory  reference  when  tne  ex- 
amination of  a  long  account  is  required  or  where 
th^  taking  of  an  account  is  necessary  for  the 
information  of  the  court,  a  judge  at  chambers 
has  power,  without  consent  of  all  parties,  to 
order  issues  of  law  and  fact  to  the  master  in  an 
action  bv  creditors  to  enforce  liability  of  the 
stockholaers  of  a  bank. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  |§  13-23 ;   Dec.  Dig.  S  8.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County ;  Thos.  S.  Sease,  Judge. 

Action  by  J.  H.  Wilkes  &  Co.  and  others 
against  B.  F.  Arthur  and  others.  From  an 
order  referring  the  case  to  the  master,  cer- 
tain of  defendants  appeal.    Affirmed. 

Mitchell  &  Smith  and  J.  P.  K.  Bryan,  for 
appellants.    J.  K.  Hamblln,  for  respondents. 

JONES,  C.  J.  This  Is  an  action  by  cred- 
itors to  enforce  alleged  liability  of  the  stock- 
holders of  the  People's  Bank  of  Union.  Cer- 
tain of  the  defendants,  the  Exchange  Bank- 
ing &  Trust  Company,  W.  R."  Walker,  and 
others,  appeal  from  an  order  of  Judge  Sease 
made  upon  notice  at  chambers  and  out  of 
term  time,  on  August  9,  1909,  referring  the 
above-entitled  cause  to  the  master  to  take 
the  testimony  and  report  his  conclusions  of 
law  and  fact  thereon. 

The  question  presented  is  whether  a  judge 
at  chambers  has  authority,  without  consent 
of  all  parties^  to  order  issues  of  law  and  fact 
to  the  master  In  a  case  of  this  kind.  It  is 
conceded  that  he  had  authority  to  order  a 
reference  to  take  the  testimony.  Such  an 
order  may  be  made  at  chambers.  Qreen  y. 
McCarter,  64  S.  C.  292,  42  S.  B.  167.    The 
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case  is  very  meager  In  stating  the  terms  of 
the  complaint,  hut  ordinarily  such  an  action 
is  in  equity,  Involving  an  ascertainment  of 
the  assets  of  the  bank  and  an  application  of 
them  to  the  debts,  and  the  ascertainment  of 
the  credits  to  which  the  stockholders  are  en- 
titled on  their  liability.  Parker  v.  Bank,  53 
S.  C.  588.  31  S.  E.  673.  69  Am.  St  Rep.  888 ; 
Man  V.  Boykin,  79  S.  C.  1,  60  S.  B.  17,  128 
Am.  St.  Rep.  830 ;  Bulst  v.  Williams,  81  S.  C. 
496,  62  S.  E.  859.  Under  section  293.  Code 
Civ.  Proc.,  compulsory  reference  may  be  or- 
dered when  an  examination  of  a  long  account 
may  be  required  or  where  the  taking  of  an 
account  shall  be  necessary  for  the  Informa- 
tion of  the  court.  We  cannot  say  that'  the 
case  does  not  fall  within  this  section. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(85  S.  C.  285) 

WETMORB  V.  SCALE. 

(Supreme  Court  of  South  Carolina.    March  17, 

1910.) 

1.  Venub  (§  18*)— Residence  of  Defendant 

—Action  by  Receiver. 

A  proceeding  by  a  receiver,  appointed  in  an 
action  against  a  mutual  fire  insurance  company 
against  a  member  of  the  company,  if  regarded  as 
a  separate  suit,  must  be  commenced  in  the  coun- 
ty of  which  the  member  is  a  resident,  and  in 
which  the  property  alleged  to  be  subject  to  a 
lien  is  situated,  as  required  by  Code  Civ.  Proc 
1902,  f§  144,  146. 

lEd.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  S  18.*] 

2.   INBUBANCE    (§   71*)— MUTUAL   COMPANlfeS— 

Rboei  VEBS— Action  . 

Where,  in  an  action  a]?ainst  a  mutual  fire 
insurance  company,  a  receiver  was  appointed 
with  directions  to  enforce  assessments  against 
the  members  of  the  company,  and,  where  neces- 
sary, to  bring  them  in  as  defendants  to  the  orig- 
inal action,  a  proceeding  by  the  receiver  to  en- 
force an  assessment  against  a  member,  com- 
menced by  summons  and  complaint  entitled  in 
the  name  of  the  receiver  against  the  member, 
"in  re"  the  title  of  the  original  action,  was  a 
part  of  the  original  action  as  affecting  tiie  ques- 
tion of  the  court's  jurisdiction  over  the  member. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  71.*] 

3.  INSUBANOE  (§  71*)— Mutual  Companies— 
Receivers— Action. 

In  an  action  aeainst  a  mutual  fire  insur- 
ance company,  in  which  a  receiver  is  appointed, 
the  court  has  jurisdiction  over  a  member  of  the 
c6mi>any  brought  in  as  a  party  defendant  by 
the  receiver  under  order  of  the  court,  though  the 
member  resides,  and  the  property  to  be  subject- 
ed to  a  lien  is  situated,  in  another  county. 

[E#d.   Note. — For  other  cases,  see  Insurance, 
Dec  Dig.  §  71.*] 


Appeal  from  Common '  Pleas  Circuit  Court 
of  Spartanburg  County;  J.  C.  Klugh,  Judge. 

Proceeding  by  S.  M.  Wetmore,  as  receiver 
of  the  Carolina  Mutual  Fire  Insurance  Com- 
pany, against  H.  R.  Scalf,  under  an  order  of 
the  court  in  a  suit  by  J.  H.  Parrls  against 
the  Carolina  Mutual  Fire  Insurance  Compa* 
ny.  From  a  judgment  for  the  receiver,  de- 
fendant Scalf  appeals.    Affirmed. 


Jas.  H.  Price  and  Geo.  M.  Pritchard,  for 
appellant.    J.  W.  Nash,  for  respondent 

WOODS,  J.  On  May  2,  1907,  the  defend- 
ant, a  resident  and  citizen  of  Greenville 
county,  became  a  member  of  the  Carolina 
Mutual  Fire  Insurance  Company,  and  on  that 
date  received  from  the  company  an  insurance 
policy  for  $400.  On  June  &;  1908,  J.  H.  Par- 
rls brought  suit  in  the  court  of  common  pleas 
for  Spartanburg  county  against  the  Carolina 
Mutual  Fire  Insurance  Company,  and  on 
June  9,  1908,  S.  M.  Wetmore  was  duly  ap- 
pointed receiver  of  said  corporation.  On 
September  22,  1908,  his  honor,  Judge  Klugh, 
passed  an  order,  which  contained,  among 
other  things,  the  following  paragraph  with 
respect  to  the  duties  of  the  receiver:  "The 
receiver  is  also  ordered  to  proceed  to  collect 
the  past  due  and  unpaid  assessments  that 
were  levied  by  the  directors  and  officers  of 
the  company  before  the  receiver  was  appoint- 
ed, along  with  the  assessment  which  he  is 
herein  ordered  to  make;  and,  If  any  parties 
owing  such  assessments,  past  and  future, 
should  fail  within  a  reasonable  time  to  pay 
them,  he  shall,  where  in  his  judgment  the 
interest  of  the  creditors  may  be  enhanced, 
file  the  statutory  certificate  so  as  to  secure 
the  lien  upon  any  real  estate  insured.  If  any 
of  such  parties  fail  to  pay,  they  are  hereby 
made  parties  defendant  in  the  main  action, 
and  the  receiver  is  instructed  to  serve  them 
with  such  summons  and  complaint  as  will 
bring  them  into  this  court  and  make  them 
account,  with  a  view  to  enforcing  the  pay- 
ment of  the  assessments.  The  receiver  is 
hereby  permitted  to  amend  his  complaint  so 
as  to  conform  to  the  practice  of  this  court  in 
such  particulars  as  may  be  proper  and  con- 
venient." 

In  pursuance  of  this  order  on  July  29, 
1909,  the  receiver  had  served  on  13.  R.  Scalf, 
as  one  of  the  defaulting  members  of  the  Car- 
olina Mutual  Fire  Insurance  Company,  a 
summons  and  complaint  under  the  title  '*S. 
M.  Wetmore.  as  Receiver  for  Carolina  Mutu- 
al Fire  Insurance  Company,  Plaintiff,  against 
H.  R.  Scalf,  Defendant,  in  re  J.  H.  Parrls, 
Plaintiff,  V.  Carolina  Mutual  Fire  Insurance 
Company,  Defendant"  The  summons  was  in 
the  usual  foam,  and  the  complaint  alleged: 
"(1)  That  on  the  9th  day  of  June,  1908^  he 
was  duly  appointed  receiver  for  Carolina  Mu- 
tual Fire  Insurance  Company  by  this  court, 
and  has  duly  qualified  as  such.  (2)  That 
prior  to  said  time  defendant  became  a  mem- 
ber of  said  company,  which  was  a  mutual 
fire  insurance  association,  duly  chartered  un- 
der the  laws  of  this  state;  that  pursuant  to 
said  membership  said  company  issued  to  de- 
fendant its  policy  No.  6,431,  covering  certain 
property  hereinafter  described,  which  policy 
has  since  said  date  been  in  possession  of  the 
defendant  and  it  is  unnecessary  to  set  out 
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5;ame  herein.  (3)  That  under  the  terms  of 
said  policy  and  the  constitution  and  by-laws 
of  the  company,  which  constitute  a  part  of 
same,  and  under  section  1016  of  the  Code  of 
r^ws  of  this  state,  the  property  herein  de«> 
scribed  and  the  land  upon  which  same  is  sit^ 
uated  were  and  are  pledged  to  said  company 
for  the  amount  of  the  lawful  assessments 
and  dues  levied  against  defendant,  and  this 
plaintiff  now  has  a  lien  to  this  effect  (4) 
That  the  property  so  insured  and  the  land 
upon  which  same  is  situated  are  described  as 
follows:  One-story,  shingle-roof,  frame  build- 
ing: occupied  May  2,  1907,  by  H.  R.  Scalf  as 
store  and  dwelling,  on  Slanding  Springs  road, 
Greenville  county,  R.  F.  D.  No.  4  from  Green- 
ville, S.  C,  adjoining  property  of  A.  Walker 
Hampton,  and  Reedy  River  Mauufactuiring 
Company.  (5)  That  on  the  4th  day  of  March, 
1009,  there  was  filed  and  recorded  in  the  of- 
fice of  the  clerk  of  R.  M.  C.  for  the  county  in 
which  the  property  is.  situated  the  statutory 
Uen  above  referred  to.  (6)  That  on  the  3d 
day  of  October,  1006,  this  court  ordered  this 
plaintiff  to  levy  an  assessment  on  all  policy 
holders,  the  share  of  this  defendant  being 
$20.25,  and  to  collect  former  unpaid  assess- 
ments levied  by  the  directors  of  the  compa- 
ny, amounting  to  $15,  upon  the  defendant  as 
a  member  of  said  company,  to  pay  losses  and 
expenses  arising  under  the  policy  and  by- 
laws; that  due  notice  of  such  assessment  be 
mailed  the  defendant,  and.  If  not  paid  with- 
in  30  days,  that  plaintiff  collect  same  accord- 
ing to  law;  that  such  notice  was  mailed  de* 
fendant  more  than  30  days  ago,  and  the  as- 
sessment remains  unpaid.  (7)  That  on  said 
October  3,  1908,  this  court  ordered  that  de- 
fendant, with  other  defaulting  policy  hold- 
ers, many  of  whom  live  in  Spartanburg  coun- 
ty, be  made  parties  defendant  in  the  main 
action,  and  be  brought  in  for  the  purpose  of 
collecting  said  assessment.  Wherefore  plain- 
tiff prays  judgment  against  defendant  for 
the  amount  due  and  costs,  and  for  such  other 
relief  as  may  be  just." 

H.  R.  Scalf  demurred  to  the  complaint  on 
these  grounds:  '*(1)  That  the  complaint  does 
not  state  facts  6ufil<!ient  to  constitute  a  cause 
of  action.  In  that  upon  the  face  of  it  this 
court  has  no  jurisdiction  of  the  person  of  the 
plaintiff,  or  of  ttie  property  described  there- 
in. The  complaint  sets  forth  an  alleged  lien 
upofn  the  property  of  the  defendant,  and  the 
complaint  further  shows  that  the  property  Is 
located  in  Greenville  county.  (2)  That  it 
does  not  appear  anywhere  in  the  complaint 
that  the  defendant  is  a  resident  of  Spartan- 
burg, and  the  Iniference  from  said  complaint 
(it  being  alleged  tliat  the  defendant's  prop- 
erty, a  store  and  dwelling,  was  in  Greenville 
county)  clearly  fixes  defendant's  residence  in 
Greenville  oounty.  Wherefore  defendant 
prays  that  the  complaint  be  dismissed,  with 
costs." 

The  appeal  Is  from  an  order  overruling  the 
demurrer.    If  the  proceeding  taken  against 


Scalf  is  to  be  regarded  as  a  separate  suit  in- 
dependent of  the  original  action,  then  it 
should  have  been  brought  In  Greenville  coon- 
ty,  because  the  defendant  is  a  resident  of 
that  county,  and  the  property  alleged  to  be 
subject  to  the  lien  for  the  sum  due  by  Scalf 
on  assessment  against  him  is  situated  in  that 
county.  Code  Civ.  Proc.  S§  144,  146.  We  do 
not  think,  however,  that  the  receiver  had 
any  authority  from  the  court  to  Institute  a 
separate  action,  but,  on  the  contrajr,  was  re- 
quired by  the  court  to  bring  in  the  members 
of  the  company  as  parties  to  the  original  suit 
pending  In  Spartanburg  county  for  the  pur- 
pose of  marshaling  the  assets  of  the  corpora- 
tion. The  procedure  which  the  court  requir- 
ed the  receiver  to  adopt  as  the  formal  method 
appropriate  to  bringing  In  the  members  as 
parties  was  the  service  of  a  summons  and 
complaint  That  it  was  the  purpose  to  make 
the  defendant  a  party  to  the  original  action, 
and  not  to  institute  an  independent  suit 
against  him,  was  made  apparent,  too,  by  the 
title  of  the  case  and  the  recital  In  the  com- 
plaint of  the  order  of  the  court.  The  sole 
question,  then,  is  whether  the  court  of  com- 
mon pleas  for  Spartanburg  had  the  jurisdic- 
tion to  bring  in  all  the  members  of  the  mu- 
tual company,  that  It  might  ascertain  and  ad- 
judicate their  liabilities  without  respect  to 
their  places  of  residence,  and  to  enforce  any 
liens  on  the  lands  of  such  members  for  their 
unpaid  assessments  without  respect  t6  the 
location  of  the  land. 

By  the  Institution  of  the  original  suit  to 
marshal  the  assets  all  the  affairs  of  the  in- 
solvent corporation  were  brought  into  the 
court  for  administration.  In  taking  juris- 
diction for  this  purpose  the  court  undertook 
to  ascertain  the  liabilities,  collect  the  assets, 
and  to  adjust  all  the  equities,  not  only  of 
the  creditors  against  each  other,  but  of  the 
creditors  against  the  members  and  of  the 
members  against  each  other.  Evidently  the 
assets  of  mutual  assessment  insurance  com- 
I>anies  consist  chiefly  of  the  liabilities  of  the 
members  for  the  assessments  due  from  them 
to  meet  losses.  When  the  company  becomes 
insolvent  and  is  to  be  wound  up  by  the  court, 
the  members  are  liable  for  assessments  only 
to  the  extent  necessary  to  pay  off  the  accrued 
losses  of  the  company.  The  case  Is  entirely 
different  from  one  in  which  the  court  under- 
takes to  wind  up  the  affairs  of  a  corporation 
holding  separate  notes  or  other  choses  In  ac- 
tion against  different  individuals.  In  such  a 
case  there  is  no  interdependence  between  the 
assets  and  the  debts,  and  the  separate  debtor 
is  in  no  wise  concerned  with  the  extent  of 
the  debts  of  others  due  to  the  company,  or 
with  the  aggregate  debts  of  the  company; 
and  so  a  separate  suit  ancillary  to  the  orig- 
inal suit  must  be  brought  against  him.  The 
difference  here  is  that  every  member  has  a 
vital  Interest,  and  is  therefore  entitled  to  be 
heard  in  the  ascertainment  and  adjudication 
of  the  amount  of  the  debts,  because  upon  the 
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amount  of  the  debts  depends  the  extent  of 
his  liability.  Hence  it  follows  that  the  court 
can  make  no  conclusive  adjudication  of  the 
debts  or  the  liabilities  until  the  members  are 
made  parties.  Therefore,  if  the  court  under- 
taking to  marshal  the  assets  and  wind  up 
the  affairs  of  the  insolvent  company  is  to 
settle  the  rights  of  creditors  and  collect  its 
assets,  It  is  essential  that  the  members  should 
be  brought  in,  and  heard  on  the  assessment 
necessary  to  be  levied  and  their  own  liability 
therefor.  If  persons  represented  to  the  court 
as  members  should  turn  out  not  to  be,  or  if 
some  members,  represented  to  be  in  arrears, 
should  prove  that  they  had  paid  up,  then  the 
court  might  have  to  order  a  larger  assess- 
ment on  those  remaining  liable;  or,  if  the 
members,  upon  being  made  parties,  should 
show  that  the  debts  of  the  company  were 
less  than  represented,  then  the  assessments 
would  be  correspondingly  diminished. 

So  it  clearly  appears  that  the  main  matter 
before  &  court  in  a  suit  to  marshal  the  assets 
of  mutual  insurance  companies  is  the  ascer- 
tainment of  the  debts  of  the  company  and 
the  resulting  liabilities  of  the  members.  The 
complete  determination  of  these  questions — 
that  Is,  the  determination  of  these  questions 
so  as  to  make  the  Judgment  binding  on  the 
parties  most  concerned — can  only  be  reached 
by  making  all  the  members  of  the  company 
parties.  Therefore  the  case  falls  directly 
and  plainly  under  section  139  of  the  Ck)de  of 
Civil  Procedure,  which  provides:  "Any  per- 
son may  be  made  a  defendant  who  has  or 
claims  an  Interest  in  the  controversy  adverse 
to  the  plaintiff,  or  who  is  a  necessary  party 
to  a  complete  determination  or  settlement  of 
the  questions  involved  therein."  The  absurd 
results  which  would  follow  from  any  other 
conclusion  are  quite  obvious.  If  each  mem- 
ber had  a  right  to  demand  a  separate  suit 
against  himself  alone,  the  receiver  would 
have  to  bring  hundreds  of  separate  suits,  and 
in  each  of  them  he  would  have  to  establish 
anew  the  debts  of  the  company  and  the  in- 
adequacy of  the  assets;  and  the  extent  of 
the  inadequacy  of  the  assets  and  the  amount 
rightfully  assessed  might  be  different  in  each 
succeeding  suit,  according  to  his  success  or 
failure  in  obtaining  Judgment  in  suits  against 
other  members.  When  all  the  members  are 
made  parties  to  the  one  suit  to  wind  up  the 
affairs  of  the  company,  the  court  ascertains 
the  debts  of  the  company  and  adjusts  all  the 
legal  and  equitable  rights  of  the  members 
once  for  alL  It  would  be  a  practical  impos- 
sibility to  accomplish  these  ends  in  separate 
suits  against  the  Individual  members.  In 
Parker  v.  Carolina  Savings  Bank,  53  S.  O. 
583,  31  S.  B.  673,  69  Am.  St  Rep.  8S8,  the 
court  held  that  the  court  of  equity  had  Juris- 
diction to  bring  in  all  the  stockholders  of  an 
insolvent  bank  and  establish  their  several 
liabilities  in  one  suit  The  reasoning  of  the 
court  was  that  every  creditor  has  an  interest 


in  the  liability  of  every  stockholder,  and 
from  this  liability  arises  a  common  fund  In 
which  all  the  creditors  are  Interested.  We 
can  see  no  ground  on  which  that  case  can  be 
distinguished  from  this. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(85  S.  G.  27S) 


STATE  V.  CLARK. 


(Supreme  Court  of  South  Carolina.    March  17, 

1910.) 

1.  Criminal  Law  (§  670*)  —  AmnssioN  of 
Evidence  —  Relevancy  —  Necessity  of 
Showing. 

In  a  prosecution  for  breaking  and  enter- 
ing a  store  with  intent  to  steal,  where  prose- 
cuting witness  stated  that  a  certain  person  had 
access  to  his  store,  questions  on  cross-examina- 
tion whether  that  was  the  same  negro  another 
shot  at  in  bis  bam,  and  whether  prosecuting 
witness  was  not  then  being  sued,  were  properly 
excluded  where  the  relevancy  of  such  testimony 
was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1593 ;   Dec.  Dig.  §  670.*] 

2.  Criminal  Law  (§  1169*)— Appeal— Harm- 
less Ebrob— Admission   of   Evidence. 

Accused  cannot  complain  on  appeal  of  the 
admission  of  evidence  where  the  fact  shown  by 
it  had  already  been  testified  to  without  objec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3137,  3138;  Dec  Dig.  i 
1169.*] 

8.  Criminal  Law  (§  695*)— Objections— Ad- 
mission OF  Evidence— Sufficiency.. 

A  statement  by  attorney  for  accused  on  the 
propounding  of  a  question  to  a  witness  as  to 
whether  a  search  warrant  was  directed  against 
a  certain  residence,  that  he  had  no  objection 
to  the  matter,  but  thought  the  search  warrant 
itself  was  the  best  evidence,  was  insufficient  as 
an  objection  to  the  question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig;.  §  1633 ;   Dec.  Dig.  §  695.*! 

4.  Criminal  Law  (§  400*)- Evidence— Best 
Evidence. 

In  a  prosecution  for  breaking  and  entering 
a  storehouse  with  intent  to  steal,  a  question  to 
the  police  officer  who  searched  the  house  of  ac- 
cused's mother,  where  accused  lived,  whether  a 
search  warrant  was  directed  against  such  resi- 
dence, was  not  objectionable  on  the  ground  that 
the  warrant  itself  was  the  best  evidence  of  that 
fact. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  882 ;   Dec.  Dig.  f  400.*] 

5.  Burglary  (§  87*)— Admission  of  Evidsncb 
—Possession  of  Keys. 

In  a  prosecution  for  breaking  and  entering 
a  storehouse  with  intent  to  steal,  keys,  including 
skeleton  ke^,  found  on  accused's  person  when 
arrested  which  would  open  a  number  of  doors 
in  the  town,  were  admissible  in  evidence,  though 
none  of  the  keys  would  unlock  the  door  of  the 
storehouse  and  entry  thereto  was  made  through 
a  window. 

[Ed.  Note. — For  other  cases,  see  Burglaiy, 
Cent.  Dig.  §§  92,  93 ;   Dec  Dig.  |  37.*] 

^  Criminal  Law  (§  338*)— Discretion  of 
Trial  Court  —  Admission  of  Evidence  — 
Relevancy.  , 

The  relevancy  of  testimony  is  largely  with- 
in the  trial  court  a  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  752;    Dec.  Dig.  §  338.*] 
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7.  CBunjXAL  Law  (§§  T63,  764*)— Tbiai>-In- 

STRUCTION— OhABGE  ON  FACTS. 

In  a  prosecution  for  breaking  and  entering 
a  storehouse,  the  court  charged  that  it  was 
unsafe  to  convict  on  uncorroborated  testimony 
of  an  accomplice,  but  if  the  jury  is  convinced 
of  the  truthfulness  of  the  accomplice's  testi- 
mony and  sees  fit  to  convict  on  such  testimony 
if  the  trial  judge  refused  to  set,  aside  the  ver- 
dict, the  Supreme  Court  will  let  it  stand  ac- 
cording to  its  decisions;  that  sometimes  the 
state  cannot  make  out  a  case  without  using  an 
accomplice's  testimony,  as  an  outrageous  crime 
may  be  committed,  and,  if  it  were  not  permitted 
the  use  of  such  testimony,  criminals  would  some- 
times be  permitted  to  go  free.  Eeldf  that  the 
charge  was  on  the  facts,  in  violation  of  Const, 
art.  5,  §  26. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1748 ;  Dec  Dig.  §§  763.  764.*] 

8.  Criminal   Law    (§  780*)— Instbuctions— 
Testimony  of  Accomplices. 

The  chaise  might  have  been  construed  to 
accused's  prejudice. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1859-1863;  Dec.  Dig.  S 
780.*] 

9.  BuBGLABT  (§  3*)—- Elements  of  Offense— 

Intent. 

Under  Cr.  Code  1902,  8  145,  making  one 
who  shall  break  with  intent  to  enter  in  the 
daytime  or  nighttime  any  house,  the  breaking 
and  entering  of  which  would  not  constitute  bur- 
glary, with  Intent  to  commit  a  felonv  or  other 
crime  of  a  lesser  grade,  guilty  of  a  felony,  the 
mere  breaking  and  entering,  or  breaking  with 
intent  to  enter,  a  house,  is  not  a  crime  unless 
it  is  done  with  intent  to  commit  a  felony  or 
other  crime  of  a  lesser  grade  therein. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  ||  24-27 ;   Dec.  Dig.  §  3.*] 

10.  BUBGLABY  (I  47*)  —  Pbosectjtion  —  Veb- 

DICT. 

A  verdict  finding  accused  guilty  of  "house- 
breaking" would  not  support  a  sentence;  not 
finding  accused  guilty  of  a  crime  under  Cr.  Code 
1902,  8  145. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  §  121 ;   Dec  Dig.  §  47.*] 

Appeal  from  General  Sessions  Circalt  Court 
of  Lexington  County;  John  S.  Wilson,  Judge. 

Ralph  Clark  w&s  conyicted  of  housebreak- 
ing, and  he  appeals.    Reversed. 

E.  L.  Ai^Ul  and  W.  H.  Sharpe,  for  appel- 
lant George  Bell  Timmerman,  Sol.,  for  the 
State. 


HYDRICK,  J.  The  Indictment  upon  which 
the  defendant  was  convicted  contained  three 
counts:  (1)  For  breaking  and  entering  the 
storehouse  of  M.  E.  Rutland,  with  intent  to 
steal;  (2)  for  burglary;  (8)  for  petit  lar- 
ceny. The  finding  of  the  grand  jury  was: 
"True  t)ill,  housebreaking  and  larceny.  As 
to  burglary,  no  bill."  The  verdict  of  the 
petit  jury  was:  *'We  find  him  guilty  of 
housebreaking."  From  sentence  upon  this 
verdict,  defendant  appeals. 

On  cross-examination  of  M.  B.  Rutland, 
the  prosecutor,  defendant's  attorney  asked 
him  who  had  access  to  his  store.  He  named, 
amongst  others,  Tom  Lonus.  He  was  then 
asked:  "That  is  the  same  negro  that  Chief 
Darby  shot  at  in  his  bam?"     He  was  also 


r asked:  "You  are  being  sued  here  in  this 
court  now,  are  you  not?"  On  objection,  the 
witness  was  not  allowed  to  answer  either  of 
these  questions.  The  relevancy  of  the  testi- 
mony sought  was  not  made  to  appear,  and  we 
cannot  say  there  was  error  in  excluding  it. 
When  Darby,  the  chief  of  police,  was  being 
examined,  he  testified  that  he  searched  the 
house  of  Mra  Rankin,  the  mother  of  defend- 
ant, with  whom  he  lived,  under  a  warrant 
sworn  out  for  her  residence.  Later  in  his 
examination,  he  was  asked:  "You  say  this 
search  warrant  was  directed  against  Mrs. 
Rankin's  residence?"  Defendant's  attorney 
said:  "If  the  court  please,  I  have. not  ob- 
jected to  this  matter,  but  I  think  the  search 
warrant  itself  is  the  highest  evidence.  The 
Court:  He  can  state  that  fact  anyway." 
This  ground  cannot  be  sustained  (1)  because 
the  fact  had  already  been  testified  to,  with- 
out objection;  (2)  because  no  objection  was 
made ;  (3)  because  the  testimony  was  imobjec- 
tionable. 

When  defendant  was  arrested,  a  number  of 
keys  were  found  on  his  person ;  amongst  oth- 
ers, some  skeleton  keys,  which  the  ofl^cer  said 
opened  the  doors  of  a  q  umber  of  houses  in 
town.  These  keys  were  admitted  in  evidence 
over  defendant's  objection.  While  there  was 
no  testimony  that  these  keys  would  unlock 
the  door  of  the  building  alleged  to  have  been 
broken  and  entered,  and  while  the  testimony 
tended  to  show  that  the  entry  had  been  made 
through  a  window,  still,  on  a  charge  of  this 
kind,  the  possession  by  the  defendant  of 
skeleton  keys  is  a  relevant  fact.  The  weight 
of  It  was  for  the  jury.  The  relevancy  of 
testimony  Is  largely  within  the  discretion  of 
the  trial  judge. 

Two  persons,  who  said  they  were  with  de- 
fendant at  the  time  of  the  breaking,  one  of 
whom  testified  that  he  was  an  accomplice  of 
the  defendant,  were  witnesses  for  the  prose- 
cution. Upon  the  weight  to  be  given  the  tes- 
timony of  an  accomplice,  his  honor  charged 
the  jury,  in  part,  as  follows:  "Now,  there 
is  another  rule  of  law;  and  that  is,  as  to 
the  testimony  of  an  accomplice — that  is,  the 
testimony  of  a  party  who  admits  that  he  par- 
ticipated in  the  crime — and  the  rule  is  this : 
Our  Supreme  Court  has  said,  as  I  understand 
it,  that  the  judges  shall  charge  the  jury  this : 
that  it  is  unsafe  to  convict  a  party  on  the 
uncorroborated  testimony  of  an  accomplice, 
and  it  goes  on  further  and  so  holds  that, 
notwithstanding  the  fact  that  it  is  the  duty 
of  the  judge  to  charge  that,  yet  if  the  jury 
trying  the  case  is  convinced  of  the  truthful- 
ness of  what  the  accomplice  says,  although 
the  accomplice  admits  that  he  participated 
in  the  crimen  but  that  he  turns  state's  evi- 
dence, if  the  jury  believe  what  he  says,  and 
see  fit  to  convict  on  such  evidence,  then  if  the 
judge  refuse  to  set  the  verdict  aside,  the  Su- 
preme Court  will  let  it  stand.    V^ery  often  it 


•For  othn  cues  see  same  topic  anil  secUon  NUMBER  in  Deo.  Jk  ▲m.  Digs.  1907  to  date.  Jk  Reportar  Indezea 


302 


67  80UTHEASTBRN  RBPORTBB. 


(B.a 


l8  very  hard  indeed  to  make  out  a  charge 
against  a  party  accused  of  crime  without 
bringing  in  an  accomplice.  Sometimes  the 
state  Is  put  to  that  necessity;  sometimes  it  Is 
necessary  to  do  that  Our  lawmakers  have 
seen  fit  to  make  that  law,  and  that  is  now 
one  of  the  rules  laid  down  In  the  books. 
Sometimes  the  state  cannot  make  out  a  case 
without  doing  this.  A  most  outrageous  crime 
may  be  committed,  and,  if  it  were  not  for 
the  fact  that  an  accomplice  may  be  used, 
criminals  sometimes  would  be  allowed  to 
go  scot  free.  While  the  law  is  that  it  is  un- 
safe to  convict  on  the  uncorroborated  testi- 
mony of  an  accomplice,  yet  if  the  Jury  see 
fit  to  believe  the  accomplice,  and  render  a  ver- 
dict of  guilty,  and  the  Judge  trying  the  case 
does  not  set  the  verdict  aside,  the  Supreme 
Court  will  let  it  stand.  You  should  weigh 
the  testimony  of  an  accomplice  with  a  great 
deal  of  caution  and  with  a  great  deal  of 
care.  If  a  man  goes  on  the  stand,  and  says 
he  is  going  to  tell  the  truth,  and  you  believe 
him — believe  it  is  true — then  give  his  testi- 
mony proper  weight.  Tou  must  weigh  the 
testimony  of  an  accomplice  with  a  great  deal 
of  caution  and  a  great  deal  of  care.  I  say 
the  law  in  this  respect  is  sensible  and  rea- 
sonable." 

The  foregoing  charge  is  excepted  to  on  the 
ground  that  it  is  a  charge  on  the  facts  In 
violation  of  section  26,  art.  5,  of  the  Constitu- 
tion, which  says  that:  "Judges  shall  not 
charge  Juries  in  respect  to  matters  of  fact, 
but  shall  declare  the  law."  The  solicitor,  in 
his  argument,  admits  that,  in  his  opinion, 
the  charge  was  upon  the  facts ;  but  contends 
that,  as  it  was  in  favor  of  appellant,  he  can- 
not complain.  On  the  other  hand,  appel- 
lant's attorneys  contend  that  it  was  not  bene- 
ficial, but  prejudicial.  They  argue  that  when 
the  Judge  told  the  Jury  that  while  It  was  un- 
safe to  convict  on  the  uncorroborated  testi- 
mony of  an  accomplice,  still,  if  the  Jury  see 
fit  to  believe  him,  and  render  a  verdict  of 
guilty,  and  the  trial  Judge  does  not  set  it 
aside,  the  Supreme  Court  will  let  it  stand, 
he  charged  the  Jury  as  to  the  weight  and 
suflScIency  of  the  testimony  of  an  accomplice. 
How  could  a  Jury  be  more  strongly  impressed 
as  to  the  sufficiency  of  the  testimony  of  an 
accomplice  or  thei  weight  which  they  are  au- 
thorized by  law  to  give  to  it,  than  by  telling 
them,  if  they  see  fit  to  convict  upon  It,  and 
the  trial  Judge  does  not  set  aside  their  ver- 
dict, the  Supreme  Court  will  let  it  stand? 
It  is  plainly  expressing  to  them  the  opinion 
that  such  testimony  is  legally  sufficient  to 
warrant,  a  conviction.  Again,  when  the  trial 
Judge  charged,  "a  most  outrageous  crime 
may  be  committed,  and,  If  it  were  not  for  the 
fact  that  an  accomplice  could  be  used,  crim- 
inals would  sometimes  be  allowed  to  go  scot 
free,"  he  expressed  the  opinion  that  it  is 
sometimes  necessary,  for  the  protection  of 


society  and  to  bring  the  guilty  to  Justice,  to 
convict  upon  the  testimony  of  an  accomplice. 
It  seems  to  us  that  the  conclusion  is  logical 
and  inevitable  that  such  a  charge  is  upon  the 
facts.  If  the  appellant  had  waived  his  right 
to  have  the  Judge  only  declare  the  law,  by 
requesting  such  a  charge,  he  could  not  com- 
plain ;  but  no  such  request  was  made.  And, 
as  we  have  seen,  in  one  view  of  the  charge 
it  may  have  been  construed  to  the  prejudice 
of  appellant.  We  have  recently  held,  in 
State  V.  Sowell,  67  S.  B.  310,  that  the  Judge 
has  no  right  to  charge  the  Jury  as  to  the 
sufficiency  or  the  weight  to  be  given  to  the 
testimony  of  an  accomplice. 

The  first  count  of  the  indictment  is  laid  un- 
der section  145  of  the  Criminal  Code,  which 
is  as  follows:  "Every  person  who  shall  break 
and  enter,  or  who  shall  break  with  intent  to 
enter,  in  the  day  time,  any  dwelling  house  or 
other  house,  or  who  shall  break  and  enter,  or 
shall  break  with  intent  to  enter,  in  the  night 
time,  any  house,  the  breaking  and  entering 
of  which  would  not  constitute  burglary,  with 
Intent  to  commit  a  felony  or  other  crime  of 
a  lesser  grade,  shall  l>e  held  guilty  of  a 
felony,"  etc.  Under  this  statute,  the  mere 
breaking  of  a  house  is  not  a  crime,  nor  is  the 
mere  breaking  and  entering  of  a  house,  or 
the  mere  breaking  tiHth  intent  to  enter  a 
house  any  crime.  It  is  only  when  there  is 
a  breaking  and  entering,  or  a  breaking  with 
intent  to  enter,  *^with  intent  to  oornmit  • 
felony^  or  other  crime  of  a  lesser  grade'*  that 
the  crime  denounced  by  the  statute  is  com- 
plete. 

It  follows  that  the  finding  of  the  grand 
Jury,  as  to  the  first  count  of  the  indictment, 
was  not  sufficient;  and  it  follows,  also,  that 
the  defendant  could  not  have  been  legally 
sentenced  on  the  verdict  of  the  petit  Jury,  as 
it  did  not  find  him  guilty  of  a  crime. 

The  other  exceptions  will  not  be  consider- 
ed, because  the  record  does  not  show  that  any 
such  points  w^e  made  or  decided  in  the 
court  below. 

Judgment  reversed. 

JONES,  O.  J.,  concurs.  GART,  A  J.,  con- 
curs in  result.  WOODS,  J.,  concurs  In  resalt 
on  the  ground  last  discussed  in  the  opinion. 


(86  8.  C.  301). 
WILLITORD  V.  SOUTHERN  RY.  CO.  et  mL 

(Supreme  Court  of  South  C!arolina.    Mardi  17. 

1910.) 

1.  Cabbiebs  (S  247*)— Passbnokbs— Existbncb 
OF  Relation. 

Where  one  having  a  ticket  entitling  him  ta 
ride  as  a  passenger  on  the  train  attempted  to 
board  the  train  on  its  arrival  at  the  station,  he 
sustained  toward  the  earner  the  relation  of  pas- 
senger. 

[Ed.    Note.— For    other   caaes^    see    Carriers. 
Cent.  Dig.  §§  984.  987;    Dec.  Dig.  §  247.*] 
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2.  Carricbs  (i  816*)^lN JURIES  TO  Passen- 
6BB8— Presumption  of  Nequoence. 

Proof  that  a  passenger  was  injured  through 
an  Instrumentality  of  the  carrier  raises  a  pre- 
sumption of  negligence,  which  continues  through- 
out the  trial  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1283 ;   Dec.  Dig.  §  316.*] 

3.  Carriers  (§  318*)— Carriage  of  Passen- 
gers—Lights  AT  Stations— Negligence. 

The  failure  of  a  carrier  to  provide  suffi- 
cient lights  at  a  station  for  passengers  intend- 
ing to  board  a  train  tends  to  show  actionable 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1313 ;  Dec  Dig.  S  3ia*] 

4.  Carriers  (§  320*)— Injuries  to  Passen- 
oers^Neqlioence. 

Where  a  passenger  was  injured  through  an 
instrumentality  of  a  carrier  while  attempting  to 
board  a  train  at  a  station,  and  the  evidence 
showed  a  failure  to  provide  suitable  lights  at 
the  station,  and  showed  that  a  truck  was  neg- 
ligently allowed  to  remain  In  front  of  the  wait- 
ing room,  so  as  to  require  the  passengers  to 
go  nearer  the  track  in  passing  the  comer  of 
the  station  building  where  the  passenger  was 
injured,  there  was  sufficient  eviaence  of  negli- 
gence to  render  the  refusal  of  a  directed  verdict 
in  favor  of  the  carrier  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1153;   Dec.  Dig.  §  320.*] 

5.  Carriers  (§  347*)-^Injurie3  to  Passen- 
gers —  Contributory  Negligence  —  Ques- 
tion FOR  Jury. 

Whether  a  passenger  struck  by  a  part  of 
the  engine  while  attempting  to  board  the  train 
was  guilty  of  contributory  negligence  held,  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  136^-1366;    Dec.  Dig.  i  347.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  J.  C.  Klugh,  Judge. 

Action  by  Addle  J.  Williford  against  the 
Southern  Railway  Company  and  another. 
From  a  judgment  for  plaintiff,  defendant  the 
Southern  Ballway  Company  appeals.  Af- 
firmed. 

McDonald  &  McDonald  and  Abney  St  Mul- 
ler,  for  appellant  Ragsdale  St  Dixon,  for 
respondent 

GART,  A.  J.  This  Is  an  action  for  dam- 
ages, alleged  to  have  been  sustained  by  the 
plaintiff  through  the  wrongful  acts  of  the 
defendant  The  allegations  of  the  com- 
plaint, material  to  the  questions  presented 
by  the  exceptions,  are  as  follows:  "That  the 
plaintiff  after  purchasing  her  ticket,  waited 
for  aeyeral  hours,  in  the  waiting  room  of  the 
defendant's  passenger  station  at  Chester,  for 
the  defendant's  train,  upon  which  she  was 
to  take  passage,  and  the  said  train  having 
been  by  the  carelessness,  negligence,  and 
fault  of  the  defendant  delayed  several  hours, 
did  not  reach  Chester  until  after  -dark  on  the 
day  aforesaid;  the  said  train  being  sched- 
uled to  arrive  at  Chester  at  6:35  p.  m.  That 
when  the  arrival  of  the  said  train  and  Its 
approadi  at  Chester  had  been  signaled  by  the 
defendant's  agents  and  servants,  the  plaintiff, 
along  with  other  passengers,  passed  out  of 


the  said  waiting  room  to  board  the  said 
train,  but,  owing  to  the  narrow  space  between 
the  station  house  and  track,  and  owing  to 
the  fact  that  the  said  agent  and  defendant 
W.  6.  Chltty.  who  had  supervision  and  charge 
of  said  station  and  its  approaches  to  the 
train  and  yards  thereabout,  had  left  a  truck 
directly  in  plaintiff's  way,  and  owing  to  the 
entire  absence  of  lights  at  said  station,  plain- 
tiff came  too  near  to  the  track,  and  was 
struck  by  the  locomotive  or  tender  of  defend- 
ant's Incoming  train,  and  knocked  with  great 
force  and  violence  on  the  ground.  That  the 
defendants  were  guilty  of  a  gross  want  of 
care,  and  of  willful  and  wanton  disregard  of 
their  duty  to  plaintiff,  in  not  providing  lights 
at  said  station  to  enable  plaintiff  to  see  her 
way  in  the  darkness,  and  in  carelessly  and 
negligently  leaving  the  said  truck  in  plain- 
tiff's way,  taking  up  thereby  nearly  all  the 
narrow  space  between  the  station  house  and 
the  trade  of  the  defendant,  and  In  carelessly 
and  negligently  locating  and  building  its  sta- 
tion house  in  such  dangerous  proximity  to 
the  track  as  to  become  a  direct  and  proxi- 
mate cause  of  plaintiiTs  injuries."  The  de- 
fendant denied  the  allegations  of  negligence, 
and  set  up  the  defense  of  contributory  neg- 
ligence. At  the  close  of  the  plalntHTs  tes- 
timony the  defendant  made  a  motion  for  non- 
suit, which  was  refdsed.  '  The  defendant  al- 
so requested  his  honor  the  presiding  Judge  to 
direct  the  Jury  to  render  a  verdict  in  favor 
of  the  defendant  after  the  testimony  was 
introduced  by  both  parties,  which  was  like- 
wise refused.  The  Jury  rendered  a  verdict 
in  favor  of  the  plaintiff  for  $2,500,  and  the 
defendant  appealed. 

The  first  exception  was  abandoned. 

The  second  exception  assigns  error  on  the 
part  of  the  circuit  Judge  in  refusing  to  di- 
rect a  verdict,  on  the  ground  that  there  was 
no  testimony  tending  to  show  negligence  on 
the  part  of  the  defendant  The  allegations 
of  the  complaint  and  the  uncontradicted  tes- 
timony show  that  the  plaintiff,  at  the  time  of 
the  Injury,  sustained  towards  the  railroad 
company  the  relation  of  passenger.  Johns  v. 
Railway,  39  S.  C.  162,  17  S.  E.  698,  20  U 
R.  A.  520,  39  Am.  St  Rep.  709;  Martin  v. 
Railway,  51  S.  C.  150,  28  S.  B.  303 ;  Du  Rose 
V.  Railway,  81  S.  C.  271,  62  S.  EI.  255.  She 
was  injured  through  an  Instrumentality  of 
the  railroad  company,  and  this  fact  raises  a 
presumption  of  negligence.  Anderson  v.  Rail- 
way, 77  S.  C.  434,  58  S.  E.  149,  122  Am.  St 
Rep.  591;  Brown  v.  Railway,  83  S.  Ci  53, 
64  S.  E.  1012.  Such  presumption  continues 
throughout  the  trial  of  the  case.  Mack  v. 
Railway,  52  S.  C.  323,  29  S.  B.  905,  40  L.  R. 
A.  679,  68  Am.  St  Rep.  913 ;  Rltter  v.  Rail- 
way, 83  S.  C.  218,  65  S.  B.  175.  There  was 
also  testimony  to  the  effect  that  the  defend- 
ant railroad  company  failed  to  provide  suit- 
able lights  at  said  station.    The  failure  to 
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discharge  this  duty  tended  to  show  negligence 
on  the  part  of  the  company.  Izlar  ▼.  Rail- 
way, 57  S.  0.  332,  35  S.  E.  583;  Jarrell  ▼. 
Railway,  58  S.  C.  491,  36  S.  E.  910;  Smoak 
V.  Railway,  65  S.  C.  299,  43  S.  EJ.  662.  Fur- 
thermore, the  testimony  tended  to  show  that 
the  trucks  were  negligently  allowed  to  re- 
main in  front  of  the  waiting  room,  in  conse- 
quence of  which  she  had  to  go  nearer  the  rail- 
road track  in  passing  the  projecting  corner 
of  the  station  building,  where  she  was  In- 
jured. The  exception  raising  this  question  Is 
overruled. 

The  third  exception  assigns  error  In  refus- 
ing to  direct  a  verdict  on  the  ground  that  the 
testimony  showed  contributory  negligence  on 
the  part  of  the  plaintiff.  The  appellant  re- 
lies mainly  upon  the  fact  that  the  engine 
had  a  bright  headlight  when  the  train  ran 
into  the  station.  The  plaintiff  testified  as 
follows:  "Q.  Mrs.  WlUlford,  what  was  the 
condition  of  the  station  outside,  and  Inside, 
too,  for  that  matter,  with  respect  to  the 
lights?  A.  The  lights  were  very  good  on  the 
Inside,  but  none  on  the  outside.*  Q.  None  on 
the  outside?  A.  No,  sir;  I  saw  none  It  was 
total  darkness.  Q.  Well,  when  the  train  came, 
what  did  you  do,  Mrs.  Wllllford?  A.  As  I 
came  out  of  the  waiting  room  door,  there  was 
a  truck  right  in  front  of  it,  so  we  had  to  go 
between  the  waiting  room  and  the  truck;  then 
go  up  to  the  office  and  turned  to  go  up  the 
track.  And  as  I  got  to  that  corner,  the  train 
rolled  in,  and  the  headlight  flashed  in  my 
face,  and  I  was  blinded  and  couldn't  move.  Q. 
And  what  happened  then?  A.  I  was  knocked 
down.  Q.  By  what?  A.  By  the  engine,  some 
portion  of  it,  not  the  front,  though.  Q.  You 
were  knocked  by  some  part  of  the  engine?  A. 
Some  part  of  the  engine.  The  front  had 
passed.  Q.  If  that  truck  had  not  been  there, 
will  you  show  me  how  you  could  have  come 
to  the  train?  A.  I  could  have  come  out  this 
way,  and  then  gone  here  (indicating).  That 
would  have  given  me  a  chance  to  have  seen 
the  engine  up  the  track.  Q.  You  would  have 
been  able  to  see  the  engine  better  then  than 
where  you  were?  A.  Yes,  sir;  coming  out 
from  behind  this  office  I  was  blinded,  of 
course.  Q.  By  what?  A.  By  the  headlight 
of  the  engine.  Q.  Did  the  headlight  do  you 
any  good?  Did  it  give  you  any  light  to  enable 
you  to  see?  A.  No,  sir;  I  should  say  it  did 
more  harm.  Q.  Now,  you  say  as  a  matter 
of  fact  you  went  around  the  upper  side  of 
the  truck  or  the  lower  side?  A.  Went  around 
on  the  lower  side  where  the  depot  is.  Q. 
That  carried  you  next  to  that  window  at  the 
office?  A.  Yes,  sir.  Q.  And  then  you  had  to 
pass  out  from  the  office  to  the  track?  A.  Yes, 
sir.  Q.  Were  you,  Mrs.  Wllllford,  nearer  to 
the  track  there  than  you  would  have  been 
at  any  other  point?  A.  Just  as  I  turned;  yes, 
sir.  Q.  That  projection  is  nearer  the  track 
than  any  other  part  of  it?  A.  Yes,  sir." 
Miss  Ethel  Halford,  a  witness  for  the  plain- 


tiff, testified  as  follows:  *'Q.  What  was  the 
condition  of  the  weather.  Miss  Halford?  A. 
It  was  raining.  Q.  With  respect  to  light  or 
darkness  what  was  it?  A.  On  the  Inside  there 
was  light  But  there  was  no  light  on  the 
outside.  Q.  There  was  no  light  on  the  out- 
side? A.  No,  sir;  everything  was  In  total 
darkness  on  the  outside.  Q.  Was  the  moon 
shining?  A.  No,  sir;  it  was  cloudy,  misting 
rain.  Q.  Well,  Miss  Halford,  do  you  remem- 
ber when  you  came  out  of  the  waiting  room 
to  take  the  train?  A.  Yes,  sir.  Q.  Did  you 
find  anything  in  your  way,  or  not,  as  you 
came  out?  A.  Well,  there  was  a  truck  or 
something  near  the  door.  Q.  What  happened 
to  Mrs.  Williford?  A.  Well,  she  was  knocked 
down  in  some  way,  and  in  her  falling  she 
fell  against  me.  Q.  Miss  Halford,  do  you 
know  how  she  was  hit,  and  by  what — ^what 
it  was  hit  her?  A.  I  couldn't  say;  I  don't 
know.  Q.  Why  was  it  that  you  didn't  know? 
A.  Well,  I  couldn't  see.  Q.  You  couldn't  see? 
A.  I  suppose  it  was  some  part  of  the  train. 
Q.  You  say  you  couldn't  see?  A.  No,  sir." 
This  testimony  shows  that  the  question  of 
contributory  negligence  was  properly  submit- 
ted to  the  Jury. 

The  last  error  assigned  is  because  the  pre- 
siding Judge  refused  to  direct  a  verdict  on 
the  ground  that  the  testimony  showed  that 
the  injury  arose  from  inevitable  accident. 
What  has  already  been  said  disposes  of  this 
question. 

Judgment  affirmed. 


(85  S.  C.  S84) 

DILLESHAW   v.   CHARLESTON   &   W.   a 

RY.  CO. 

(Supreme  Court  of  South  Carolina.    March  22, 

1910.) 

1.  Trial  (|  170*)— Qxtestion  fob  Coubt  ob 
Jury— DiBECTioN  of  Verdict. 

If  defendant  makes  out  plaintiffs  cause  of 
action  by  evidence  that  admits  of  no  other  infer- 
ence than  that  plaintiff  is  entitled  to  recover, 
it  is  the  court's  duty  to  direct  a  verdict  for 
plaintiff. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent. 
Dig.  |§  390,  391;    Dec  Dig.  {  170.*] 

2.  Carbikrs   a  286*)-~lNjnBiE8  to  Passen- 
gers—Station Platform— Defectb. 

Where  a  depression  in  a  station  platform 
causing  plaintiff's  injury  was  smooth  at  the  bot- 
tom, and  at  the  lowest  part  four  or  five  inches 
lower  than  the  bottom  of  the  doorsill,  and  two 
to  four  feet  long  and  a  foot  and  a  half  to  two 
feet  wide,  and  there  was  no  evidence  that  the 
attention  of  defendant's  agent  had  been  called 
to  the  depression,  or  that  before  the  accident 
to  plaintiff  he  knew  that  any  other  persons  had 
fallen,  the  carrier  was  not  negligent  per  se  in 
permitting  the  depression  to  remain,  but  its 
negligence  was  for  the  jury. 

[Ed.    Note.-— For   other   cases,    see   Cbrriers. 
Cent.  Dig.  If  1142,  U45 ;   Dec.  Dig.  |  286.*] 

3.  Cabbiebb  (S  286*)  ^  Station  Gbounds  — 
Care  Required. 

That  a  carrier  is  bound  to  use  the  highest 
degree  of  care  for  the  safety  of  its  passengrers 
does  not  require  as  a  matter  of  law  that  it  shall 
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fee  that  its  station  grounds  are  kept  free  from 
any   depressions   or  irregularities. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f§  1142,  1145 ;   Dec.  Dig.  §  286.*] 

4.  Cabbdcbs  (§   347*)— Injuries  to   Passen- 

OEBS— DEPBESSION    IN    STATION    PLATFORM— 
CONTBIBUTOBT  NEOLIQENCB. 

Where  a  passenger  was  injured  by  reason 
of  a  depression  in  a  carrier's  station  platform, 
into  which  he  stepped,  and  it  was  in  plain 
sight,  whether  he  was  guilty  of  contributory 
negligence  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1133,  1394;  Dec.  Dig.  §  347.*] 

5.  Appeal  and  Ebbob  (§  213*)— Review— Re- 
quest FOB  Withdrawal  of  Issues— Neces- 
smf. 

Plaintiff  could  not  object  to  the  court's 
failure  to  withdraw  the  issues  of  negligence  and 
contributory  negligence  from  the  jury  where  no 
request  therefor  was  made  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1307 ;    Dec.  Dig.  §  213.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  C.  C.  Featherstone, 
Special  Judge. 

Action  by  J.  Lu  DlUecftiaw  against  the 
Ch&rleston  &  Western  Carolina  Railway 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Giles  &  Oyzts,  for  appellant  S.  H.  Mc^ 
Ghee,  for  respondent. 

WOODS,  J.  This  action  was  brought  to 
recover  damages  for  an  Injury  to  plaintiff's 
foot  and  ankle,  the  allegation  of  the  com- 
plaint being  that  the  plaintiff,  while  waiting 
as  a  passenger  at  defendant's  station  In 
Greenwood,  fell  and  injured  himself  by  step- 
ping into  a  hole,  negligently,  wantonly,  and 
willfully  left  by  the  defendant  on  the  out- 
side of  the  door  leading  from  defendant's 
waiting  room.  The  verdict  and  judgment  was 
In  favor  of  the  defendant  The  court  In- 
structed the  jury  that  there  was  no  evidence 
of  willfulness  or  wantonness,  and  that  there- 
fore the  verdict  could  not  include  punitive 
damages;  and  there  is  no  exception  on  this 
point  On  all  the  other  points  the  Instruc- 
tions requested  by  the  plaintiff  were  given  to 
the  jury,  except  in  one  slight  particular  not 
Involved  In  the  appeal.  In  giving  the  re- 
quests, however,  the  circuit  judge  said  to 
the  jury  that  they  must  be  taken  in  connec- 
tion with  the  general  charge  and  as  modified 
by  It  Careful  examination  of  the  charge 
does  not  enable  us  to  find  that  the  Instruc- 
tions given  at  the  request  of  the  plaintiff 
were  modified  In  any  respect  in  the  general 
charge,  and  the  exceptions  do  not  point  out 
any  modification.  AU  the  witnesses  testified 
that  there  was  a  hole  or  depression  outside 
the  door  of  the  waiting  room;  and  the  court 
submitted  to  the  jury  as  a  question  for  their 
decision  whether  the  defendant  was  negligent 
in  permitting  It  to  remain  there.  The  plain- 
tiff insists  that,  Instead  of  this  instruction, 
the  court  should  have  charged  that  It  was 
negligence  per  se  for  the  defendant  to  allow. 


the  hole  to  remain,  and  that  If  the  plaintiff 
was  Injured  l^  stepping  Into  It,  the  verdict 
should  be  in  his  favpr.  There  is  no  doubt 
that  If  the  defendant  makes  out  the  plain- 
tiff's cause  of  action  by  evidence  which  ad- 
mits of  no  other  Inference  than  that  the 
plaintiff  is  entitled  to  recover,  it  Is  the  duty 
of  the  court  to  direct  a  verdict  for  the  plain- 
tiff, leaving  it  to  the  jury,  if  the  damages  are 
unliquidated,  to  fix  the  amount  only.  Hol- 
lings  V.  Banker's  Union,  63  S.  C.  193,  41  S.  E. 
90;  Lyon  v.  Charleston  Railway,  77  S.  C. 
328,  58  8.  E.  12.  The  principle,  however,  does 
not  apply  here,  for  the  evidence  as  to  the 
nature  and  size  of  the  hole  oi:  depression  is 
not  sudi  as  to  exclude  any  other  inference 
than  that  the  defendant  was  guilty  of  neg- 
ligence in  not  observing  it  and  having  it  fill- 
ed up. 

I.  N.  Simmons,  a  witness  for  the  plaintiff, 
and  M.  B.  Sanders  and  T.  D.  Mosely,  wit- 
nesses for  the  defendant  agreed  substantial- 
ly in  their  testimony  that  the  hole  or  depres- 
sion was  two  to  four  feet  long  and  a  foot  and 
a  half  to  two  feet  wide,  somewhat  in  the 
shape  of  a  basin,  perfectly  smooth  at  the  bot- 
tom, and  at  the  lowest  part  four  or  five  Inches 
lower  than  the  bottom  of  the  doorsill.  These 
witnesses  further  substantially  agreed  that 
there  was  really  no,  hole,  but  a  depression  or 
worn  place  such  as  is  frequently  found  at 
the  bottom  of  a  doorstep  caused  by  sweeping 
and  frequent  stepping  of  persons  going  and 
coming.  Two  other  persons  had  fallen  at 
the  same  place,  but  there  was  no  evidence 
that  the  attention  of  defendant's  agents  had 
been  called  to  the  existence  of  the  depression, 
or  that;  before  the  accident  to  plaintiff,  they 
knew  that  any  other  persons  had  fallen. 
From  this  statement  of  the  evidence  as  to 
the  nature  of  the  depression,  it  seems  clear 
that  the  court  could  not  hold  as  a  matter  of 
law  that  the  defendant  was  guilty  of  negli- 
gence in  not  filling  up  the  depression.  In 
holding  a  carrier  to  the  highest  degree  of 
care  for  the  safety  of  its  passengers,  the 
court  cannot  lay  It  down  as  a  rule  of  law 
that  the  highest  degree  of  care  requires  the 
carrier  to  see  that  the  station  grounds  are 
kept  free  from  any  depressions  or  Irregular- 
ities. There  was  therefore  no  error  in  sub- 
mitting the  Issue  of  defendant's  negligence  to 
the  jury. 

The  court  was  also  right  in  submitting  to 
the  jury  the  Issue  of  contributory  negligence. 
There  was  no  evidence  that  the  hole  or  de- 
pression was  not  in  plain  and  open  view  of 
ihe  plaintiff,  and  It  was  for  the  jury  to  say 
whether  he  stepped  heedlessly  into  it  But 
even  If  the  evidence  had  warranted  the  court 
in  charging  the  jury  that  the  defendant  was 
guilty  of  the  negligence  charged,  or  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence, the  plaintiff  could  not  complain ;  be- 
cause no  requests  were  submitted  that  the 
court  should  withdraw  from  the  jury  these 
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ifl8ue0  made  by  the  pleadings.  Circuit  Court 
Rules,  No.  77 ;  Jennings  v.  Edgefield  Mfg.  Co.. 
72  S.  C.  411,  52  S.  E.  113 ;  Horn  v.  Southern 
Ry.,  78  S.  C.  73,  58  S.  B.  963 ;  Quick  v.  Mill 
Co.,  78  S.  C.  481,  59  S.  E.  365. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


(85  S.  C.  327) 


STATE  V.  BURRIS. 


(Supreme  Court  of  South  Carolina.    March  21, 

1910.) 

1.  Criminal  Law  (§  1160*)--AppeaI/— Suffi- 
ciENCT  OF  Evidence  —  Refusal  of  New 
Tbial. 

Where  there  is  any  testimony  to  sustain  a 
verdict,  the  appellate  court  cannot  review  the 
action  of  the  lower  coart  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3084 ;    Dec.  Dig.  §  1160.*] 

2.  BuBQLABY  (5  41*)— Sufficiency  of  Evi- 
dence. 

In  a  prosecution  for  burglary  and  larceny, 
circumstantial  evidence  held  sufficient  to  sustain 
a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  §§  94-103 ;   Dec.  Dig.  S  41.*] 

3.  Witnesses  (§  282^*)— Cboss-Ezaminahon 
—Repetition  of  Questions. 

It  is  not  error  in  a  prosecution  for  bur- 
glary to  exclude  the  answer  to  a  question  to 
prosecutor  on  cross-examination  as  to  whether 
ne  had  not  lost  the  money  at  gambling  where 
he  had  already  testified  that  it  had  been  stolen. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  928,  990-992 ;  Dec.  Dig.  §  282^^.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Anderson  County;  Chas.  G.  Dantzler, 
Judge. 

Watt  Burrls  was  convicted  of  burglary  and 
larceny,  and  he  appeals.    Affirmed. 

R.  Prlngle  CUnkscales,  for  appellant  Proc- 
ter Bonham,  Sol.,  for  the  State. 

HYDRICK,  J.  The  defendant  was  con- 
victed of  burglary  and  larceny,  and  appeals 
OB  exceptions  to  the  rulings  of  the  circuit 
court:  (1)  In  refusing  his  motion  for  a  new 
trial,  made  on  the  ground  that  there  was  no 
evidence  that  the  breaking  and  entering 
charged  was  done  In  the  nighttime,  and  be- 
cause the  evidence  that  It  was  done  in  the 
nighttime  was  legally  Insufficient,  In  that  It 
was  circumstantial,  and  did  not  exclude 
every  other  reasonable  hypothesis.  (2)  In 
sustaining  the  solicitor's  objection  to  the 
following  question,  propounded  to  the  pros- 
ecutor on  cross-examination:  "Instead  of 
Watt  Burrls  getting  that  $15,  didn't  you 
gamble  It  away?" 

There  was  testimony  that  the  prosecutor's 
dwelling  house  was  broken  and  entered  be- 
tween 8  o'clock,  after  dark,  one  night  In 
February  and  sunset  the  next  day,  and  that 
a  trunk  therein  was  broken  open,  and  mon- 
ey and  other  articles  stolen  from  It.  The 
room  In  which  the  trunk  was  had  glass  win- 
dows, which  made  the  use  of  artificial  light 


unnecessary  In  the  daytime.  Burnt  match 
sticks  were  found  In  and  around  the  trunk, 
which  were  not  there  when  the  prosecutor 
left  home.  The  defendant  was  arrested  with- 
in two  days  after  the  burglary,  and  some  of 
the  stolen  goods  found  on  his  i)erson.  Tracks 
corresponding  in  size  to  his  shoe  were  found 
leading  to  the  prosecutor's  house  and  from 
it  in  the  direction  of  the  defendant's  house, 
which  was  from  a  half  to  three-quarters  of  a 
mile  away.  When  arrested,  defendant  made 
contradictory  statements  as  to  his  where- 
abouts on  the  night  of  the  burglary.  He  was 
seen  about  a  mile  from  his  home,  and  going 
in  that  direction,  that  night.  His  mother 
testified  that  he  came  home  that  night  about 
9  o'clock,  and  went  to  bed  half  an  hour  later, 
and  remained  there  the  balance  of  the  night ; 
that  they  slept  in  different  rooms,  and  be 
might  have  gone  out  during  the  night. 

The  foregoing  statement  of  the  testimony 
shows  that  the  first  two  grounds  of  appeal 
cannot  be  sustained.  Where  there  is  any  tes- 
timony to  sustain  a  verdict,  this  court  can- 
not review  the  action  of  a  circuit  Judge  in  re- 
fusing a  new  trial  in  a  law  case. 

There  was  no  error  In  excluding  the  an- 
swer to  the  question  asked  by  the  prosecutor, 
as  to  whether  he  had  lost  tfa6  money  gam- 
bling. He  had  already  testified  that  It  had 
been  stolen  from  his  trunk. 

Judgment  affirmed. 


(»  8.  G.  291) 

VI^ASSERVITCH  v.  AUGUSTA  &  A.  KY. 

CO. 

(Supreme  Court  of  South  Carolina.    March  17, 

•      1910.) 

L  Damages  (|  87*)  —  Punitivb  Daicagbb  — 
Right— Want  of  Actual  Daicaoss. 

Punitive  damages  may  be  recovered,  though 

no  actual  damages  are  sustained. 
[Bid.   Note.— For  other   cases,   see   Damages, 

Cent  Dig.  |  191 ;   Dec.  Dig.  {  87.*] 

2.  Carbiers  (§  408*)— Passengers— Baooaob 
— Jury  Question. 

In  an  action  involving  a  question  whether 
a  passenger's  personal  effects  is  baggage,  the 
court  may  determine  that  question  if  the  facts 
are  susceptible  of  but  one  inference,  but  it  is 
for  the  jury  under  Instructions  defining  the  term 
"personal  baggage*'  where  the  facts  raise  a 
reasonable  doubt. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  S  1571 ;    Dec.  Dig.  §  408.*] 

3.  Appeal  and  Error  (|  1008*)— Findings— 
Conclusiveness. 

In  a  legal  action  the  Supreme  Court  can 
only  review  the  facts  to  determine  whether 
there  is  any  testimony  at  all  to  sustain  the  trial 
court's  findings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  8055 ;   Dec.  Dig.  I  lOOS.*] 

4.  Carriers  (f  236*)— Passengers— Refusal 
TO  Transport— Punitive  Damages. 

If  a  street  car  company  waived  its  rale 
prohibiting  passengers  from  bringing  large  and 
unwieldy  articles  into  the  car  by  permitting  a 
passenger  to  bring  a  graphophone  horn  into  the 
car  with  bim,  it  will  be  liable  to  punitive  dam- 


*For  other  oasei  see  tame  topic  and  section  NUMBER  In  Dec  Jk  Am.  Digi.  19C7  to  date.  A  Reporter  Indexi 
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ages  for  afterwards  refusing  to  allow  plaintiff 
to  become  a  passenger  with  a  graphophone  bom. 
[Ed.    Note.— For   other  » cases,    see    Carriers, 
Cent.  Dig.  H  968,  972;    Dec.  Dig.  S  236.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County. 

Action  by  Nicholas  Vlasservltch  against 
the  Augusta  &  Aiken  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

See,  also,  64  S.  E.  913. 

Boykln  Wright,  Geo.  T.  Jackson,  and  J.  B. 
Salley,  for  appellant  Davis,  Gunter  &  Gyles, 
for  resx>ondent 

GARY,  A.  J.  This  action  was  commenced 
In  a  magistrate*8  court,  for  the  recovery  of 
actual  and  punitive  damages,  alleged  to  have 
been  sustained  by  the  plaintiff,  in  conse- 
quence of  the  defendant's  refusal  to  allow 
him  to  become  a  passenger  on  its  trolley 
car  if  he  insisted  upon  carrying  with  him 
his  graphophone  horn.  The  plaintiff  on*  the 
morning  of  June  28,  1907,  went  to  defend- 
ant's passenger  station  at  Langley,  S.  C,  for 
the  pun)ose  of  becoming  a  passenger  on  its 
trolley  car  to  Augusta,  Ga.  He  had  with  him 
a  graphophone  horn  about  6  feet  long,  and 
from  18  to  24  Inches  wide  across  its  mouth. 
At  that  time  there  was  a  rule  of  the  com- 
pany, providing  that  "fishing  poles,  long  bars, 
gas  pipe,  long-handled  shovels,  or  other  ar- 
ticles too  long  or  heavy,  to  be  taken  with 
passenger  in  car  seat,  will  not  be  allowed  on 
cars.  Under  no  conditions  allow  such  arti- 
cles on  rear  platform.  Conductors  will  please 
see  that  this  order  is  rigidly  enforced.  No 
exceptions  will  be  made,  unless  accompanied 
by  written  order  from  this  office,  and,  even 
In  these  cases,  articles  must  be  laid  flat  on 
the  floor  in  the  car.'*  The  plaintiff  testified: 
"I  went  to  the  front  platform,  to  put  on  the 
horn.  The  motorman  said  to  me,  I  could  not 
put  it  on.  I  went  to  the  rear  platform  and 
started  to  board  there,  but  the  conductor 
said,  you  can  get  on,  but  the  horn  cannot. 
•  •  ♦  Q.  When  you  had  it  In  the  seat 
could  any  one  sit  by  you?  A.  Yes,  sir;  a 
gentleman  sat  with  me  coming  back." 

The  graphophone  and  horn  were  purchased 
by  the  plaintiff  individually,  for  $50  and  $60 
respectively,  for  the  purpose  of  furnishing 
mosic  for  dances  in  the  hall,  where  a  club 
of  boys  met  for  amusement,  each  of  whom 
was  to  pay  $1  for  the  music.  The  plaintiff  a 
few  days  previously  had  purchased  a  simi- 
lar horn  in  Augusta,  and  was  taking  it  back 
to  exchange  it  for  one  more  suitable  for  the 
purposes  Just  mentioned.  He  was  allowed 
to  bring  the  first  horn  purchased  by  him, 
from  Augusta  to  Langley,  without  objection 
on  the  part  of  the  defendant's  agents.  When 
the  defendant  refused  to  allow  the  plain- 
tiff to  get  aboard  its  car  with  his  horn,  he 
went  to  Augusta  on  the  car  of  the  Southern 


Railway  Company,  which  came  along  soon 
thereafter.  The  car  fare  was  10  cents  more 
than  by  the  trolley.  The  plaintiff  also  claim- 
ed that  he  suffered  damages  by  reason  of 
the  fact  that  he  did  not  reach  Langley  in 
time  to  work  In  the  mill,  on  account  of  the 
gates  being  closed  when  he  returned.  The 
following  statement  is  set  out  In  the  record: 
"Upon  the  pleadings  and  said  testimony,  the 
magistrate  rendered  a  verdict  in  favor  of 
the  plaintiff,  for  the  sum  of  ten  cents,  being 
the  excess  fare  whlph  the  plaintiff  had  to 
pay,  from  Langley  to  Augusta,  by  reason  of 
having  to  go  on  the  steam  car  to  that  place, 
and  also  for  the  sum  of  one  dollar,  on  ac- 
count of  the  failure  of  the  plaintiff,  to  get 
back  to  Langley,  in  time  to  get  In  the  gates 
to  his  work,  for  the  afternoon  of  the  day  In 
question,  and  also  for  the  sum  of  twenty- 
flve  dollars  punitive  damages,  making  the 
aggregate  verdict  in  favor  of  the  plaintiff 
against  the  defendant,  for  the  sum  of  twen- 
ty-six and  ten  one-hundredths  ($26.10)  dol- 
lars.** On  hearing  the  appeal  from  the  Judg- 
ment of  the  magistrate,  his  honor  the  cir- 
cuit Judge  made  an  order,  which  concludes 
as  follows:  "I  am  satisfied  that  the  sum  of 
one  dollar  and  ten  cents,  for  which  Judg- 
ment was  given,  was  special  damages  and 
should  not  have  been  allowed ;  therefore  the 
judgment  is  modified  to  that  extent.  I  am 
satisfied  that  the  graphophone  horn  in  ques- 
tion, under  the  circumstances,  was  personal 
baggage,  and  I  so  find,  and  that  the  refusal 
and  failure  of  the  defendant  to  transport 
plaintiff  with  his  baggage,  under  the  cir- 
cumstances, was  a  conscious  Invasion  of 
plaintiff's  legal  rights,  and  that  the  verdict 
of  twenty-five  dollars  punitive  damages  is 
proper.  There  was  also  testimony  tending 
to  establish  waiver.  Wherefore  it  is  ordered 
that  the  verdict  and  Judgment  of  the  magis- 
trate, except  the  sum  of  $1.10  be,  and  the 
same  is  hereby,  affirmed.'* 

.The  defendant  appealed  from  said  order, 
and  the  first  question  presented  by  the  ex- 
ceptions is,  whether  there  was  error  on  the 
part  of  his  honor  the  presiding  Judge  In  sus- 
taining the  magistrate's  Judgment  for  $25 
punitive  damages,  after  reversing  the  magis- 
trate's Judgment  for  actual  damages,  for  the 
reason  that  punitive  damages  cannot  be  re- 
covered, unless  there  are  some  actual  dam- 
ages on  which  to  base  a  recovery  for  puni- 
tive damages.  This  question  is  ruled  by  the 
case  of  Doster  v.  Tel.  Co.,  77  S.  C.  56,  57  S. 
E.  671,  affirmed  in  Fields  v.  Cotton  Mills,  77 
S.  C.  546,  58  S.  Eu  608»  11  L.  R.  A.  (N.  S.) 
822,  122  Am.  St  Rep.  593. 

The  next  error  assigned  is  because  the  cir- 
cuit Judge  ruled  that  the  graphophone  horn 
in  question,  under  the  circumstances,  was 
personal  baggage.  The  term  "personal  bag- 
gage" is  a  mixed  question  of  law  and  fact 
It  Is  the  duty  of  the  presiding  judge  to  de- 
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fine  the  term;  but  it  Is  the  proTlnce  of  the 
jury  to  determine  whether  an  article,  under 
the  facts  and  circumstances  of  a  particular 
case,  comes  within  the  definition.  The  court, 
however,  may  determine  such  question,  when 
the  facts  of  the  case  are  susceptible  of  one 
inference  only.  But  the  question  must  be 
submitted  to  the  jury  (unless  a  jury  trial 
be  waived),  when  the  facts  and  circumstan- 
ces of  the  particular  case  are  such  as  to 
raise  a  reasonable  doubt,  in  the  minds  of 
men  of  ordinary  intelligence,  whether  the  ar- 
ticle falls  within  the  definition  of  personal 
baggage.  This  is  an  action  at  law,  and 
this  court  has  not  the  power  to  review  the 
facts,  except  for  the  purpose  of  determining 
whether  there  is  any  testimony  whatever  to 
sustain  the  findings  of  the  circuit  judge. 
Jenkins  v.  Ry.,  73  S.  C.  289,  53  S.  E.  480. 
If,  therefore,  the  facts  In  this  case  are  sus- 
ceptible of  more  than  one  inference,  the  con- 
clusion of  the  circuit  judge  necessarily  in- 
volves the  finding  of  such  facts  in  favor  of 
the  plaintiff,  and  they  cannot  be  reviewed. 

There  was  testimony  tending  to  show 
that  the  horn  did  not  come  within  the  pro- 
visions of  the  rule  of  the  company  hereinbe- 
fore mentioned,  on  the  ground  that  it  was 
not  "too  long  or  too  heavy  to  be  taken  with 
passenger  to  car  seat,"  as  the  plaintiff  testi- 
fied that  he  had  taken  a  similar  horn  to  his 
seat,  and  that  another  passenger  sat  with 
him  In  the  seat  As  stated  by  the  circuit 
judge  there  was  also  testimony  tending  to 
establish  waiver.  As  there  was  testimony 
tending  to  show  that,  under  the  facts  of 
this  case,  the  horn  might  reasonably  be  re- 
garded as  personal  baggage,  the  exception 
assigning  error  in  the  ruling  of  the  circuit 
judge  must  be  overruled. 

The  last  question  for  consideration  is 
whether  there  was  any  testimony  tending  to 
show  that  the  refusal  of  the  defendant  to 
transport  plaintiff  with  his  baggage  was  a 
conscious  Invasion  of  the  plaintiflTs  legal 
rights,  entitling  him  to  punitive  damages. 
The  testimony  as  to  waiver  of  the  defend- 
ant's right  to  insist  upon  the  rule  hereinbe- 
fore mentioned  tended  to  establish  this 
fact  If  the  defendant  waived  the  right  to 
Insist  upon  said  rule,  and  nevertheless  re- 
fused to  allow  the  plaintiff  to  become  a  pas- 
senger with  hlB  horn,  then  he  was  entitled 
to  punitive  damages. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  afiirmed. 


(85  a.  C.  32») 

CRADDOOK  ▼.  WBBKLEY  et  al. 

(Supreme  Court  of  South  Oarolina.    March  22, 

1910.) 

Deeds  (f  211*)— Motheb  to  Daughteb— Con- 

SJPKRATION— VALIDITT. 

In  a  suit  by  a  mother  to  set  aside  a  deed 
and  a  bill  of  sale  to  her  two  daughters,  reserving 
to  herself  the  use  thereof  for  life,  evidence  held 


to  require  a  finding  that  the  instruments  were 
knowingly  executed  for  a  sufficient  considera- 
tion, in  good  faith^  and  were  not  subject  to  va- 
cation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  637;    Dec  Dig.  §  211.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  R.  C.  Watts,  Judge. 

Action  by  Mary  E.  Craddock  against  An- 
nie E.  Weekley  and  others.  Decree  for  com- 
plainant, and  defendants  appeal.  Reversed 
and  dismissed. 

B.  T.  Rice  and  R.  C.  Holman,  for  appel- 
lants.   Bates  &  Simms,  for  appellee. 

HYDRICK,  J.  This  action  was  brought 
to  set  aside  a  deed  and  bill  of  sale,  executed 
by  plaintiff  on  April  27,  1906,  whereby  she 
conveyed  to  her  daughters,  the  defendants, 
Annie  E.  Weekley  and  Sallie  J.  Hogg,  her 
homestead  containing  134  acres,  and  certain 
personal  property,  consisting  of  a  ginnery  out- 
fit, farm  implements,  and  mules,  horses,  and 
cattle,  reserving  to  herself  for  life  the  use 
thereof.  The  consideration  expressed  in  the 
deed  was  love  and  affection  for  her  said 
daughters,  and  their  assumption  and  payment 
of  certain  debts  due  by  her,  and  $5;  that  of 
the  bill  of  sale  was  "the  assumption  and  pay- 
ment of  certain  debts,  secured  by  mortgage 
on  the  property"  therein  described.  Plain- 
tiff's husband  had  been  dead  some  six  or 
seven  years.  She  had  three  daughters,  the 
defendants  and  Mrs.  John  B.  Cave,  and  one 
son,  H.  S.  Craddock,  who  lived  with  Iver,  and« 
after  the  death  of  his  father,  assumed  the 
control  and  management  of  her  affairs.  The 
property  described  in  the  bill  of  sale,  or  at 
least  a  good  part  of  it,  was  bought  by  her 
son,  and  he  had  secured  the  purchase  price 
thereof  by  chattel  mortgage,  executed  in  bis 
own  name,  though  the  property  was  used  on 
the  plaintiff's  plantation,  and,  as  contended 
by  the  defendants,  claimed  by  her.  This  son 
died  in  December,  1905,  leaving  some  prop- 
erty, but  not  more  than  enough  to  pay  his 
own  debts,  not  Including  the  mortgage  on 
this  property.  Left  without  any  one  to  at- 
tend to  her  business,  she  appealed  to  her 
sons-in-law,  who  met  at  her  house  to  discuss 
the  situation  and  decided  what  should  be 
done.  Cave  said  he  would  have  nothing  to 
do  with  it,  and  left  Arrangements  were  then 
made  whereby  Mr.  and  Mrs.  Hogg  gave  op 
their  home,  and  wenjt  to  live  with  plaintiff, 
and  Hogg  and  Weekley  undertook  the  manage- 
ment of  her  plantation,  of  about  600  acres, 
with  10  to  12  farms,  and  to  settle  up  the  es- 
tate of  her  son  and  pay  his  debts.  They 
took  out  letters  of  administration  upon  his 
estate.  A  short  time  after  his  death,  the 
creditors,  who  held  the  mortgages  on  the 
personal  property,  demanded  payment  Tbe 
mortgages  were  paid  by  Hogg  and  Weekley 
out  of  their  own  funds,  and  the  property  was 
left  on  plaintiff's  plantation,  as  before. 
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The  defendants  tsay  that  plaintiff  proposed 
to  them  that,  as  they  were  taking  care  of 
her,  and  attending  to  her  business,  and  as 
Cave  would  render  no  assistance,  she  wanted 
to  give  them  the  part  of  her  estate  which  she 
intended  her  deecased  son  to  have,  and  that 
she  proposed  to  execute  the  deeds  herein 
mentioned.  They  say,  also,  that,  besides  the 
.consideration  expressed  in  the  deed,  they 
agreed  to  take  care  of  her  the  balance  of  her 
life.  She  testified  that  she  did  not  consider 
the  property  covered  by  the  mortgage  hers, 
nor  did  she  consider  the  debt  hers,  and  that 
she  told  Weekley  they  could  not  take  her 
land  to  pay  her  son's  debts.  But  twice  in 
her  testimony  she  speaks  of  the  horses  and 
mules  as  hers.  At  one  place  she  says:  "I 
never  had  any  conversation  with  John  Week- 
ley  ♦  •  •  or  any  one  else  about  turning 
over  my  horses  and  mules  to  pay  H.  S.  Grad- 
dock's  debts."  She  testified  that  she  was  In- 
duced to  sign  the  deed  and  bill  of  sale  by 
being  told  by  Weekley  that  it  was  necessary 
for  her  to  change  her  will,  and  that  the  paper 
she  signed  was  another  will.  That  paper 
was  not  read  over  or  explained  to  her.  She 
is  77  years  old,  and  cannot  read,  but  her  tes- 
timony bears  evidence  of  a  fair  degree  of  in- 
telligence. On  the  other  hand,  the  two  wit- 
nesses to  the  instruments,  who  appear  to  be 
disinterested' and  intelligent  men,  whose  char- 
acters and  testimony  are  unlmpeached,  testi- 
fied that  both  instruments  were  read  over  to 
her  and  explained  by  Weekley  before  she 
signed  them,  and  that  she  signed  them  will- 
ingly, and  appeared  to  understand  what  she 
was  doing,  and  that,  after  she  had  signed 
them,  she  said  to  Weekley  that  she  had  for- 
gotten one  thing  she  wanted  to  put  in  the 
papers — ^that  she  wanted  her  grandson  to 
have  a  horse— and  Weekley  replied  that,  as 
the  papers  were  typewritten,  he  did  not  want 
to  change  them,  and  promised  that  he  would 
see  to  it  that  her  grandson  had  a  horse,  and 
she  said  she  was  satisfied  with  his  promise. 
W^eekley  swears  the  same  as  the  subscribing 
witnesses.  These  are  corroborated  by  Mrs. 
Weekley,  who  was  not  in  the  room  when  the 
papers  were  signed,  but  heard  them  read  and 
explained  to  her  mother.  She  says  also  that 
plaintiff  had  told  her  before  that  she  wanted 
to  give  her  what  she  intended  to  give  her 
son,  and  that  she  wanted  to  give  her  the 
place  with  the  house  on  it  These  witnesses 
are  further  corroborated  by  Mr.  and  Mrs. 
Hogg,  who  testified  to  the  previously  express- 
ed Intention  of  the  plaintiff  to  give  Mrs. 
Weekley  and  Mrs.  Hogg  what  she  Intended 
to  give  her  deceased  son.  The  defendants  all 
say  that  plnintiff  seemed  perfectly  satisfied 
about  the  l  atter  until  she  visited  her  daugh- 
ter Mrs.  Cave,  who,  plaintiff  said,  was  the 
first  to  tell  her  the  nature  of  the  papers  she 
had  signed.  She  then  became  dissatisfied, 
and  brought  this .  action  to  have  them  an- 
nulled. 

Tlie  elrcoit  court  adjudged  the  deed  and 


bill  of  sale  void,  because  of  the  fiduciary  rela- 
tion existing  between  plaintiff  and  her  gran- 
tees and  their  husbands,  and  their  failure  to 
prove  the  exercise  of  that  good  faith  which 
such  relation  required  In  such  a  transaction. 
The  judge  relied,  in  support  of  his  conclusion, 
on  the  case  of  Way  v.  Insurance  Co.,  61  S.  C. 
501,  89  S.  E.  742.  A  brief  statement  of  the 
facts  of  that  case  will  show  that  it  was  quite 
different  from  this  case.  Way  had  a  policy 
of  insurance  on  his  life,  payable  to  his  wife. 
During  his  last  sickness  she  signed,  at  his 
request,  an  assignment  of  the  policy  to  his 
estate,  without  any  consideration.  This  as- 
signment was  witnessed  by  two  of  Way's 
brothers.  After  Way's  death  Mrs.  Way 
brought  suit  to  set  aside  the  assignment  and 
recover  the  amount  of  the  policy.  She  testi- 
fied that  she  did  not  read  the  assignment; 
that  it  was  not  read  or  explained  to  her,  and 
she  did  not  know  what  she  had  signed,  until 
some  time  after  her  husband's  death.  Her 
testimony  was  uncontradicted.  Neither  of  the 
witnesses  to  her  execution  of  the  assignment 
was  examined.  In  that  case  the  court,  at 
page  511  of  61  S.  C,  at  page  745  of  39  S.  E., 
said :  "The  referee  also  fihds,  and  the  circuit 
Judge  sustains  him  in  so  finding,  that  th^e 
is  no  testimony  to  sustain  the  allegations  of 
undue  infiuence,  fraud,  and  misrepresenta- 
tions, and  therefore  that  the  complaint  should 
be  dismissed.  This  finding,  as  we  have  indi- 
cated above,  is  based  upon  an  entire  miscon- 
ception of  the  rule  applicable  to  a  case  like 
this,  which  places  the  burden  of  proof  upon 
the  husband,  or  those  who  represent  his  es- 
tate, to  show  the  utmost  good  faith  (uberrima 
fides)  in  the  transaction  which  this  court  has 
been  called  upon  to  review,,  a  transaction  by 
which  the  husband  acquired  for  his  estate  all 
the  advantage,  and  the  wife  suffered  all  the 
disadvantage,  in  which  case,  as  we  have  seen, 
the  presumption  is  that  there  was  fraud,  un- 
due infiuence,  and  concealment;  and  it  is 
incumbent  upon  those  who  seek  to  avail  them- 
selves of  such  advantage  to  show  to  the  satis- 
faction of  the  court  that  such  presumption  is 
not  well  founded.  This  the  defendants  have 
not  only  failed  to  do,  but  have  failed  to  make 
any  attempt  to  do,  as  they  offered  no  testi- 
mony whatever  as  to  that  matter,  although 
they  had  the  means  of  explaining  fully  the 
whole  transaction  (of  which  they  have  not 
availed  themselves)  by  examining  as  witness- 
es the  two  brothers  of  the  testator,  who  were 
present  at,  and,  to  some  extent  at  least,  par- 
ticipated in,  the  transaction  which  is  here 
assailed." 

In  this  case,  there  was  a  sufficient  con- 
sideration for  the  execution  of  the  deed  and 
bill  of  sale.  The  defendants  have  actually 
paid  off  the  mortgage  on  the  personal  prop- 
erty, and  the  plaintiff  has  had  and  will  have 
the  use  of  it  during  her  life.  They  under- 
took the  management  of  her  business.  Mr. 
and  Mrs.  Hogg  broke  up  their  home,  and 
went  to  live  with  plaintiff  and  take  care  of 
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her.  Defendants  have  undertaken  to  settle 
the  estate  of  her  son  and  pay  his  debts,  and 
they  have  also  agreed  to  take  care  of  her 
during  her  life.  Under  the  circumstances 
the  transaction  was  a  natural  one,  and,  if  the 
agreement  of  defendants  is  carried  out  In 
good  faith,  it  will  probably  prove  to  be  the 
best  for  the  plaintiff.  In  Way's  Case,  there 
was  nothing  to  repel  the  presumption  of 
fraud,  arising  from  the  fiduciary  relation  ex- 
isting betwe^i  the  husband  and  wife.  In  this 
case  it  has  been  met  and  overcome,  and  the 
preponderance  of  the  evidence  shows  that 
there  was  no  fraud  or  misrepresentation. . 

The  judgment  below  is  reversed,  and  the 
complaint  dismissed. 


(85  S.  C.  806) 

NATIONAL   LIGHT   &   THORIUM"   CO.    v. 
\  ALEXANDER. 

(Supreme  Court  of  South  Carolina.    March  18, 

1910.) 

L  Specific  Performance  (S  14*)— Contracts 
Enforceable— Extent  of  Remedy. 

A  contract  for  the  sale  and  purchase  of 
mineral  and  mineral  rights  in  land  described, 
which  stipulates  that  on  inability  of  the  ven- 
dor to  secure  the  release  of  a  mortgage  lien  on 
the  mineral  and  mineral  rights,  he  will  lease 
them  to  the  purchaser  for  a  fixed  term  for  a  roy- 
alty, cannot  be  specifically  enforced  by  a  decree 
compelling  the  conveyance  on  the  inability  of 
the  vendor  to  remove  the  mortgage  lien,  but  in 
that  case  the  court  may  only  compel  the  execu- 
tion of  a  lease. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §  33 ;  Dec.  Dig.  §  14.*] 

2.  Mines  and  Minerals  (§  62*)— Lease  of 
Mineral  and  Mineral  Rights— Rights 
Acquired. 

The  right  to  mine  monazite  under  a  lease 
of  mineral  and  mineral  rights  for  a  fixed  period 
for  a  royalty  involves  such  water  rights  as  are 
reasonably  necessary  for  the  conduct  of  min- 
ing operations,  conducted  by  removing  the  top 
soil  and  exi>osing  the  gravel  and  shoveling  it 
into  a  perforated  steel  plate,  and  turning  water 
on  it  so  as  to  work  the  smaller  material  into  a 
trough. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Cent.  Dig.  {  176;   Dec  Dig.  §  62.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  S.  W.  Q.  Shlpp,  Judge. 

Action  by  the  National  Light  &  Thorium 
Company  against  J.  E.  Alexander.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

J.  J.  McSwaln,  for  appellant  Slrrlne  & 
Charles,  for  respondent. 

JONES,  J.  This  case  was  instituted  In 
March,  1906,  for  specific  performance  of  con- 
tract On  a  former  appeal,  80  S.  C.  10,  61  S. 
E.  214,  this  court  held  that  specific  perform- 
ance was  an  appropriate  remedy  In  this  case. 
The  contract  in  question  is  set  out  In  full 
in  the  former  opinion.  The  contract  con- 
tained a  stipulation  by  defendant  to  sell  *'by 
good  and  sufiSclent  deed  with  the  usual  cove- 
nants and  warranty,  free  of  all  incumbran- 


ces, the  mineral,  and  mineral  rights  of  his 
land  (described)  for  the  sum  of  seventy-five 
dollars."  The  other  party  agreed  to  buy  the 
mineral  and  mining  rights,  and  pay  for  same 
upon  delivery  of  said  deed  and  the  proper 
release  of  said  mineral  rights  from  the  lien 
of  the  mortgage  now  outstanding  against  the 
land.  The  contract  further  stipulated:  '*But 
in  the  event  of  the  said  Alexander  being  un- 
able to  secure  the  release  of  the  mortgage* 
lien  on  the  said  iplneral  and  mineral  rights 
then  he  agrees  to  lease  the  said  rights  to  the 
said  English  for  the  term  of  ten  years  and 
accept  In  payment  for  the  said  rights  a  royal- 
ty of  fifteen  dollars  per  ton  of  pure  monazite 
f'emoved  from  said  land,  the  said  land  re- 
cently mined  being  in  that  event  subject  to 
the  same  royalty."  The  said  English  agreed 
'*to  lease  said  mineral  and  mining  rights  on 
the  above  terms  and  to  pay  the  said  royalties 
in  the  event  of  said  Alexander  being  unable 
to  secure  the  release  of  the  said  mortgage 
lien." 

The  complaint  alleged,  among  other  things : 
*'After  the  execution  of  the  said  contract,  a 
reasonable  time  having  elapsed,  and  plaintiff 
having  mined  and  paid  for  considerable  mon- 
azite under  said  contract  the  defendant  was 
asked  by  the  plaintiff  to  execute  a  formal 
deed  according  to  his  agreement  He  claim- 
ed that  he  was  unable  to  secure  a  release 
of  the  mortgage  lien  on  the  premises,  and 
therefore  could  not  execute  the  deed.  Plain- 
tiff then  demanded  a  lease,  and  offered  to- 
pay  the  royalties  according  to  the  terms  of 
said  contract  but  defendant  likewise  again 
refused,  and  afterwards  refused  and  still  re- 
fuses, to  allow  plaintiff  or  Its  agents  to  go- 
upon  said  lands  and  mine  the  sand,  as  plain- 
tiff had  a  right  to  do.  Defendant  has  pro- 
ceeded to  mine  and  gather  monazite  from  the 
said  land,  and  plaintiff  is  informed  and  be- 
lieves that  he  now  has  In  his  possession  ap- 
proximately 4,000  pounds  of  monazite  sand 
belonging  to  plaintiff,  which  he  is  offering  for 
sale,  all  of  which  is  contrary  to  the  terms  of 
the  said  lease,  and  a  violation  of  the  right 
of  the  plaintiff  thereunder." 

There  is  no  allegation  and  no  evidence  that 
defendant  Is  able  to  remove  the  mortgage, 
and  willfully  or  capriciously  refuses  to  do 
so;  on  the  contrary  the  complaint  alleges 
that  defendant  has  no  sufficient  resources  to- 
answer  a  Judgment  at  law  for  damages  su» 
tained  by  plaintiff,  which  is  consistent  wltb 
the  alleged  claim  of  defendant  that  he  Is  un- 
able to  remove  the  mortgage.  Judge  Shlpp 
in  his  decree  for  specific  performance  requir- 
ed that  defendant  should  execute  a  deed,  the 
terms  of  which  are  set  out  In  the  case,  con- 
veying to  plaintiff  "all  the  minerals,  mineral' 
interest  and  mining  rights  on  in  and  upon 
all  that  piece,  parcel,  or  lot  of  land  (describ- 
ed) together  with  the  rights  of  Ingress  and 
egress  for  the  purpose  of  taking,  mining  and 
gathering  said  minerals  and  protecting  and 
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exercising  said  mining  interests  and  mining 
rights  and  carrying  on  mining  operations,  to- 
gether with  the  exclusive  water  rights  on 
said  premises,  for  the  purpose  of  mining, 
with  power  and  authority  to  make  dams  and 
ditches,  and  it  may  do  any  and  all  things 
whatever  requisite  and  necessary  for  the  re- 
covery and  removal  of  minerals  found  on 
said  land,  hereby  releasing  said  company 
from  such  damages  as  are  reasonably  Inci- 
dent to  said  work."  The  deed  further  con- 
tained the  habendum  clause  to  have  and  to 
hold  to  the  plaintiff  its  successors  and  as- 
signs, forever,  and  also  full  covenants  of 
warranty.  From  the  foregoing  it  is  apparent 
that  the  circuit  court  was  in  error  in  de- 
creeing specific  performance  by  deed  of  con- 
veyance instead  of  by  lease,  as  provided  al- 
ternatively in  the  contract,  in  the  event  the 
defendant  was  unable  to  remove  the  mort- 
gage lien.  Defendant,  being  unable  to  re- 
move the  mortgage,  can  only  be  compelled 
to  spedflcally  perform  by  executing  a  lease. 
As  shown  in  the  former  opinion,  in  the 
event  of  the  lease,  the  lessee  should  conduct 
and  execute  the  mining  operations  with 'rea- 
sonable diligence,  and  within  a  reasonable 
time,  a  matter  in  which  the  proposed  deed 
is  unlimited.  The  ordinary  method  of  mining 
monazlte  is  thus  described  in  the  record: 
Honazite  is  found  in  gravel  in  beds  of 
streams  and  adjoining  the  bottom  lands  un- 
der the  top  -soil.  The  top  soil  has  to  be  re- 
moved, and,  after  exposing  the  gravel  by  re- 
moving the  top  soil,  the  gravel  is  shoveled 
onto  a  perforated  steel  plate,  and  water  is 
turned  on  it,  so  as  to  work  the  smaller  ma- 
terial into  a  trough,  and  the  heavier  gravel 
and  rocks  are  shoveled  out  and  thrown  aside. 
A  higher  percentage  of  monazite  is  obtained 
by  washing  several  times.  It  thus  appears 
that  the  right  to  mine  monazlte  involves  such 
water  rights  as  are  reasonably  necessary  for 
the' conduct  of  such  mining  operation. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in*  conformity  with  the  views 
herein  announced. 


<S5  S.  C.  MS) 

HAMPTON  V.   HUGHEJS. 

{Snpreme  Court  of  South  Carolina.    March  22, 

1910.) 

1.  Appeal  and  Ebbob  (I  204*)— Pbesenta- 
TioN  of  Questions  in  Lower  Coubt— Rul- 
ings ON  Evidence. 

The  exception  that  a  printed  offer  of  re- 
ward was  improperly  admitted  in  evidence  can- 
not be  sustaineo  on  appeal,  where  no  ground 
of  objection  to  it  was  stated  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1258;   Dec  Dig.  §  204.*] 

2.  Appeal  and  Ebbob  ($  1051*>— Habuless 
Ebbob— ADifissiON  of  Evidence. 

The  admission  of  a  printed  offer  of  reward 
in  evidence  in  a  magistrate's  court,  was  harm- 
less if  error,  where  everything  It  contained  was 
testified  to  by  one  or  more  witnesses  without  ob- 


jection^ and  such  admission  Vas  not  gronnd  for 
exception  in  the  circuit  court  under  Code  Civ. 
Proc  1902,  I  868,  providing  that  on  appeals 
from  inferior  courts  to  the  circuit  court  the 
appellate  court  shall  give  judgment  according 
to  the  justice  of  the  case  without  regard  to  tech- 
nical errors  which  do  not  affect  the  merits. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4161,  4165;  Dec  Dig.  { 
1051.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  C.  C.  Featherstone^  Spe- 
cial Judge. 

Action  by  Wade  Hampton  against  E.  C. 
Hughes.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Adam  C.  Welbom,  for  appellant  Hodges 
&  Daniel,  for  respondent 

HTDRICK,  J.  This  was  an  action  In  the 
court  of  a  magistrate  to  recover  a  mare. 
Over  defendant's  objection,  a  printed  paper, 
signed  by  plaintiff  and  the  sheriff  of  Bun- 
combe county,  N.  C,  containing  a  description 
of  the  mare,  and  offering  a  reward  of  $50  for 
her,  was  admitted.  Plaintiff  had  a  verdict 
and  judgment  which  was  affirmed  on  appeal 
to  the  circuit  court 

The  iexception  that  the  printed  reward  was 
improperly  admitted  in  evidence  cannot  be 
sustained,  because  no  ground  of  objection  to 
it  was  stated  at  the  trial  in  the  magistrate's 
court,  and  because  everything  it  contained 
was  testified  to  by  one  or  more  of  the  wit- 
nesses without  objection.  The  admission  of 
the  paper  itself  was  therefore  harmless,  if 
error,  and  the  exception  is  technical.  Sec- 
tion 368  of  the  Code,  relative  to  appeals  from 
inferior  courts  to  the  circuit  court,  provides: 
"Upon  hearing  the  appeal,  the  appellate  court 
shall  give  judgment  according  to  the  justice 
of  the  case,  without  regard  to  technical  er- 
rors and  defects  which  do  not  affect  the 
merits."  Jenkins  v.  Ry.,  73  S.  C.  2&2,  63  S. 
B.  481. 

The  other  exceptions  involve  questions  of 
fact  which  cannot  be  reviewed  by  this  court 

Judgment  affirmed. 


(86  8.  C.  338) 
HAINES  &  BISHOP  ▼.  WILSON. 

(Supreme  Conrt  of  South  Carolina.    March  22, 

1910.) 

1.  Pleading  (|  358*)— Frivoi^ous  Pleading 
—Allegation  op  New  Matter. 

In  an  action  against  an  attorney  to  recover 
money  collected  on  a  claim,  an  aiiBwer  alleging 
that  the  money  retained  was  in  payment  for 
services  rendered  outside  the  original  employ- 
ment for  a  percentage  of  the  amount  collected 
constituted  new  matter  by  way  of  defense  ox 
oounterclaimt  and  was  not  frivolous. 

[Ed.    Note.— For  other   cases,    see   Pleading. 
Cent  Dig.'Sil  1096-1101;  Dec  Dig.  §  358.  •  J 

2.  Attorney  and  Client  (f  76*)— Authoritt 
—Termination. 

Ordinarilv  the  authority  of  an  attorney 
ends  when  judgment  is  obtained,  and  he  can  do 


-•For  nther  oases  see  same  topie  and  Motion  NUMBER  in  Deo.  Ik  Am.  Digs.  1^07  to  date,  Ik  Reporter  Indexea 
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no  more  than  receiv%  the  money  and  acknowledge 
satisfaction. 

[Ed.  Note. — For  other  cases,  see  Attorney  arid 
aient.  Cent.  Dig.  §§  130,  175,  176 ;  Dec.  Dig. 
I  76.*] 

8.  Attorney  and  Client  (§  144*)— Contbact 
FOB  Sebvices  —  Authobity  —  Additional 
Sebvices— Reasonable  Value. 

Where  defendant  contracted  to  collect  a 
note  for  5  per  cent,  on  the  first  $1,000  and  3 
per  cent,  on  the  excess  if  collected  without  suit, 
and,  if  suit  was  necessary,  10  per  cent,  on  the 
*  first  $1,000  and  5  per  cent,  on  the  excess,  he  had 
no  authority,  by  virtue  of  that  contract  or  of 
his  original  employment,  to  bong  any  suit  ex- 
cept on  the  note,  and,  having  recovered  all  that 
he  could  by  levy  and  sale  under  execution  on  a 
Judgment  obtained,  he  was  not  required  to  do 
more  by  the  original  contract,  and  hence,  hav- 
ing performed  additional  services  in  subsequent 
suits  to  enforce  the  judgment,  he  was  entitled 
to  recover  their  reasonable  value. 

[E3d.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  $  833;    Dec  Dig.  §  144.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  John  S.  Wilson,  Judge. 
•    Action  by  Haines  &  Bishop  against  W.  B. 
Wilson.    Judgment  for  defendant,  and  plain- 
tiffs appeal.    Affirmed. 

Walter  M.  Dunlap,  for  appellants.  J.  E. 
McDonald,  for  respondent 


JONES,  C.  J.  The  plaintiffs  are  commis- 
sion merchants  doing  business  In  the  city  of 
New  York,  and  the  defendant  id  engaged  in 
the  practice  of  law  in  York  county.  On  the 
14th  day  of  January,  18d9,  plaintiffs  placed 
in  the  hands  of  defendant  for  collection  a 
no^  against  the  Rock  HUl  Cotton  Factory 
Company,  Indorsed  by  A.  E.  Hutchinson  and 
D.  Hutchinson,  for  about  $8,000,  under  a 
written  agreement  providing  for  commissions 
for  collection  in  these  words:  **If  without 
suit,  five  per  cent  on  first  $1,000  and  three 
per  cent  on  excess;  if  suit  is  necessary,  ten 
per  cent  on  first  $1,000  and  five  per  cent  on 
excess."  These  facts  were  admitted  by  de- 
fendant In  addition  to  the  foregoing  the 
complaint  alleged  that  defendant  made  sun- 
dry collections  upon  said  note  aggregating 
$7,180.12,  upon  which  defendant  was  entitled 
to  commission  amounting  to  $409.12,  and  that 
defendant  has  accounted  to  plaintiffs  for  $4,- 
529.72,  and  that  defendant  still  owes  plain- 
tiffs upon  said  collection  $2,249.94,  with  in- 
terest from  February  9, 1905.  The  defendant 
denied  his  liability  as  claimed,  and  alleged  the 
following  by  way  of  defense:  ''(l)  That  under 
the  agreement  set  forth  in  said  complaint, 
defendant  <>btalned  Judgment  in  favor  of 
Haines  &  Bishop  against  the  Rock  Hill  Cot- 
ton Factory  Company,  A.  E.  Hutchinson,  and 
D.  Hutchinson,  in  the  sum  of  $7,988.98  and 
costs,  and  he  subsequently  collected  on  said 
Judgment  from  the  estates  of  A.  E.  Hutchin- 
son and  the  Rock  Hill  Cotton  Factory  Com- 
pany the  aggregate  sum  of  $2,399.03,  and  up- 
on this  collection  he  only  charged  a  commis- 
sion of  10  per  cent  on  the  first  $1,000  and  5 


per  cent  on  remaining  sum  of  $1,399.03,  ag- 
gregating $169.95.  (2)  That  defendant,  by 
services  rendered  in  behalf  of  plaintiffs,  out- 
side of  the  case  of  Haines  &  Bishop  v.  Rock 
Hill  Cotton  Factory  Company,  A.  B.  Hutchin- 
son, and  D.  Hutchinson,  and  not  in  contem- 
plation at  the  time  said  claim  was  put  in 
the  hands  of  this  defendant  for  collection, 
and  subsequently  thereto,  especially  in  the 
matter  of  A."  E.  Hutchinson,  bankrupt  (in- 
volving the  setting  aside  of  a  mortgage,  over 
$2,000,  given  by  A.  B.  Hutchinson  to  the  Rock 
Hill  Real  Estate  &  Loan  Company,  and  other 
mortgages  and  conveyances,  resulting  in  the 
Rock  Hill  Real  Estate  &  Loan  Company 
agreeing  to  purchase  said  judgment  of  Haines 
&  Bishop  V.  Rock  Hill  Cotton  Factory  Com- 
pany et  al.),  and  in  subsequent  litigation,  in- 
volving the  legality  of  said  sale,  brought  by 
Jennie  B.  Hutchinson,  in  behalf  of  herself 
and  other  stockholders  of  the  said  Rock  Hill 
Real  Estate  &  Loan  Company,  against  the- 
said  Rock  Hill  Real  Estate  &  Loan  Company, 
Haines  &  Bishop  et  al.,  devolving  much  la- 
bor, time,  and  expense  on  his  part,  succeed- 
ing in  making  for  the  plaintiffs  the  further 
sum  of  $4,790.09  over  and  above  the  amounts 
collected  from  the  estates  of  the  Rock  Hill 
Cotton  Factory  Company  and  A.  E.  Hutchin- 
son, and  so  much  over  and  above  the  per  cen- 
tum received  by  the  other  general  creditors 
of  the  said  Rock  Hill  Cotton  Factory  Com- 
pany and  A.  E.  Hutchinson,  but  in  order  to 
secure  and  make  said  additional  sum  of  $4,- 
7^.09,  this  defendant  was  further  compelled 
personally,  on  his  own  account,  to  bid  up  the 
real  estate  belonging  to  the  estate  of  A.  E. 
Hutchinson,  whereby  there  fell  to  him  in  the 
required  purchases  real  estate  to  the  amount 
of  some  $8,000,  at  defendant's  own  risk.  (3> 
That  the  services  rendered  by  this  defendant 
in  said  litigation  outside  of  the  case  of  Plaines 
&  Bishop  V.  Rock  Hill  Cotton  Factory  Com- 
pany et  al.  were  reasonably  worth  $2,395.04, 
being  50  per  centum  of  the  said  sum  of  $4,- 
790.09,  so  saved  and  made  for  the  plaintiffs 
thereby.  (4)  That  this  defendant  had,  be- 
fore the  commencement  of  this  action,  remit- 
ted to  the  plaintiffs  the  aggregate  sum  of  $4,- 
529.72,  and  after  deducting  the  amounts  due 
him  for  his  commissions  and  services  afore- 
said, to  wit,  the  aggregate  sum  of  $2,564.99, 
there  is  still  due  to  the  plaintiffs  by  the  de- 
fendant the  sum  of  $94.41,  which  he  has  al- 
ways stood  ready  and  Is  still  ready  to  pay  to 
plaintiffs,  but  the  plaintiffs  have  refused, 
and  still  refuse,  to  receive  the  same  in  set- 
tlement of  the  amount  due  them.  Wherefore 
the  defendant  demands  Judgment,  that  he  be 
allowed  to  pay  In  court  the  said  sum  of 
$94.41  in  settlement  of  plaintiffs*  claim,  and 
such  other  and  further  reliefs  as  may  be 
proper."  The  jury  gave  a  verdict  In  favor  of 
the  plaintiffs  for  the  amount  above  admitted 
to  be  due  by  defendant,  less  $5,  which,  plain- 


•ror  otber  easec  kM  iame  topic  and  lectlon  NUMBER  in  Dec.  ft  Am.  Dlgi.  1907  to  date,  ft  Reportar  Indezc 


&a) 


BTATB  V,  DAWSON. 


813 


tiffs  admitted  defendant  should  have  credit 
for. 

Plaintiffs  appeal,  and  their  first  contention 
to  that  the  defendant's  answer  above  quoted 
should  have  been  stricken  out  as  frivolous. 
The  answer  is  clearly  not  frivolous,  as  it 
states  new  matter  by  way  of  defense  or  coim- 
terclaim,  which  presents  an  issue  for  trial. 
Badham  v.  Brabham,  54  S.  C.  402,  32  S.  B. 
444. 

The  second,  third,  and  fourth  exceptions 
allege  error  (1)  in  allowing  the  following  ques- 
tions to  be  propounded  to  the  defendant,  and 
the  following  answers  to  be  given  by  him: 
**Q.  Was  that  collection  under  the  contract, 
or  collected  under  the  subsequent  proceeding 
after  that  proceeding  was  ended?  A.  Entire 
collected  subsequent  to  the  ending  of  that 
contract."  (2)  "Q.  Now  what  In  your  opin- 
ion as  an  attorney  do  you  consider  your  serv- 
ices as  an  attorney  reasonably  worth,  con- 
sidering all. that  you  have  stated  about  the 
subsequent  litigation  -in  the  United  States 
court  and  the  litigation  to  remove  R.  Lee 
Kerr,  receiver,  the  case  of  Jane  B.  Hutchin- 
son appealed  from  referee  to  the  circuit  court, 
and  then  to  the  Supreme  Ck)urt,  and  from  the 
fact  that  none  of  the  other  creditors  of  the 
Bock  Hill  Cotton  Factory  Company  and  A. 
B.  Hutchinson  got  anything?  A.  Well,  sir, 
I  looked  upon  the  matter  as  mere  salvage.  It 
was  money  that  I  got  for  them  that  none  of 
the  other  creditors  of  A.  B.  Hutchinson  got, 
and  I  think  his  debt  amounted  to  about  eighty 
thousand.  I  thought  I  was  entitled  to  50 
per  cent.,  one-half  of  the  recovery."  (3)  *'Q. 
Mr.  Wilson,  do  you  remember  what  your  ex- 
penses would  amount  to?  Can  you  give  the 
jury  some  idea?  A.  I  can't  say,  but  I  simply 
estimated  my  expenses  were  mighty  nigh,  not 
quite,  probably,  but  mighty  nigh,  equal  the 
amount  of  the  fee  they  wanted  to  pay  me. 
Q.  The  fee  they  wanted  to  pay  you  is  four 
hundred  and  ninety  and  some  odd  dollars? 
A.  My  expenses  would  not  amount  to  that, 
but  one-third  of  that  would  have  to  go  to  J. 
J.  Vance."  The  contention  is  that  the  fore- 
going testimony  with  reference  to  subsequent 
services  and  their  value  was  irrelevant  and 
Incompetent,  since  the  written  contract  speci- 
fied the  fee  for  collection.  In  connection  with 
these  exceptions  we  may  consider  the  fifth 
and  last  exception,  in  which,  after  quoting  a 
long  extract  from  the  charge  to  the  Jury, 
in  which  the  court  in  effect  instructed  the 
Jury  that  the  contract  originally  entered  in- 
to would  not  cover  services  rendered  defend- 
ant in  the  subsequent  independent  suits,  after 
putthig  the  claim  into  Judgment  and  ex- 
hausting the  process  of  execution  thereunder, 
unless  there  was  some  evidence  in  the  case 
going  to  show  otherwise,  and  if  there  was 
no  such  evidence  the  Jury  could  allow  de- 
fendant what  his  subsequent  services  were 
worth,  the  appellants'  contention  is  that  this 
charge  was  erroneous,  in  view  of  the  con- 


tract which  specifically  states  the  amount  of 
commissions  for  collection.  We  think  there 
was  no  error  In  these  rulings. 

The  fallacy  in  appellants'  case  is  in  assum- 
ing that  the  original  contract  embraced  every 
service  rendered  by  defendants,  after  ex- 
hausting execution  in  the  case  of  Haines  & 
Bishop  V.  Rock  Hill  Cotton  Factory  Company, 
A.  R  Hutchinson,  and  D.  Hutchinson,  the 
suit  on  the  note.  The  written  contract  did 
not  contemplate  but  one  suit,  the  above  suit 
for  collection.  Ordinarily  the  authority  of 
the  attorney  ends  when  the  Judgment  is  ob- 
tained, and  he  can  do  no  more  than  receive 
the  money  and  acknowledge  satisfaction. 
Treasurer  v.  McDowell,  1  Hill,  184,  26  Am. 
Dec.  166;  Strickland  v.  Capital  City  Mills, 
74  S.  0.  25,  54  S.  E.  220,  7  L.  R.A.  (N.  S.) 
426.  When  defendant  recovered  all  that  he 
could  by  levy  and  sale  under  the  execution, 
he.  was  not  required  to  do  more  by  the  orig- 
inal contract.  He  had  no  authority  by  vir- 
tue of  that  contract,  or  by  virtue  of  his  orig- 
inal employment,  to  bring  any  suit  except  the 
suit  upon  the  note.  It  was  not  disputed  or 
suggested  that  the  subsequent  suits  were 
brought  without  due  authority  or  ratification 
of  plaintiffs.  As  to  defendant's  compensa- 
tion in  the  subsequent  suits,  there  was  no  ex- 
press contract  Hence  it  was  proper  to  sub- 
mit to  the  Jury  what  defendant's  services 
were  reasonably  worth. 

llie  Judgment  of  the  circuit  court  is  af- 
firmed. 


(85  S.  C.  234) 


STATE  V.  DAWSON. 


(Supreme  Court  of  South  Carolina.    March  15^ 

1910.) 

1.  Cbiminai.  Law  (J  823*)  —  Instructions  — 
^BBOB  Cured  bt  Other  Instructions. 

Where  the  court  charges  fully  as  to  the  law 
of  self-defense,  a  charge  that  if  one  intentionally 
shoots  another  with  a  pistol,  and  has  no  right 
to  do  it,  he  is  guilty  of  assault  and  battery,  is 
sufficient 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  1992-1995 ;  Dec.  Dig.  $  823.*1 

2.  Criminal  Law  (§  823*)  —  Instructions — 
Error  Cured  by  Other  Instructions. 

Where  a  court  charges  fully  as  to  self-de- 
fense, it  is  not  error  in  defining  manslaughter  to 
leave  out  the  element  of  self-defense. 

[Ed.  Note. — EV)r  other  cases,  see  Criminal  Law, 
Cent  Dig.  §S  1992-1995 ;   Dec.  Dig.  i  823.*] 

3.  Criminal  Law  (§  823*)  —  Instructions — 
Construction  as  iA  Whole. 

In  a  prosQpution  for  assault  with  intent  to 
kill^  where  the  court  charges  that  defendant  is 
entitled  to  the  benefit  of  every  reasonable  doubt 
in  the  case,  a  charge  that  the  burden  is  on  de- 
fendant to  establish  the  plea  of  self-defense  by 
the  greater  weight  of  evidence  is  not  erroneous 
in  that  the  benefit  of  a  reasonable  doubt  was 
not  diarged  in  that  connection,  since  the  court 
cannot  charge  all  the  law  applicable  to  the  case 
in  a  single  proposition. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  §  823.»] 
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Appeal  from  General  Sessions  Circuit  Coart 
of  Abbeville.  County ;  S.  W.  G.  Shlpp,  Judge. 

Albert  Dawson  was  convicted  of  assault 
and  battery  with  intent  to  kill,  and  carry- 
ing a  concealed  weapon,  and  he  appeals.  Af- 
firmed. 

Moore  &  Mars,  for  appellant  R.  A.  Coop- 
er, Sol.,  for  the  State. 

HYDRICK,  J.  Appellant  was  convicted  of 
assault  and  battery  with  intent  to  kill,  and 
carrying  a  concealed  weapon. 

In  defining  an  assault  and  battery  the  trial 
judge  charged  that  If  one  intentionally  shoots 
another  with  a  pistol,  and  has  no  right  to 
do  it,  he  is  guilty  of  an  assault  and  battery. 
Elrror  is  assigned  in  that  it  was  not  charged 
that  a  person  would,  not  be  guilty  of  assault 
and  battery,  under  such  circumstances,  if  he 
shot  in  self-defense.  It  will  be  noticed  that 
his  honor  did  charge,  if  one  shoots  another 
Intentionally,  and  has  no  right  to  do  it,  he 
Is  guilty  of  assault  and  battery.  If  one  shoots 
another  in  self-defense  (legally  made  out),  he 
has  a  right  to  do  it  But  there  would  have 
been  no  error,  if  his  honor  had  omitted  the 
words  Italicised  in  that  connection;  for  he 
was  then  merely  defining  an  assault  and  bat- 
tery, and  he  subsequently  charged  fully  and 
correctly  the  law  of  self-defense.  This  dis- 
poses, also,  of  the  second  exception,  which 
was  upon  the  same  alleged  ground  of  error 
in  the  definition  of  manslaughter. 

The  third  exception  complains  of  error  in 
charging  that  the  burden  was  upon  the  de- 
fendant to  establish  the  plea  of  self-defense 
by  the  greater  weight  of  the  evidence,  with- 
out charging,  in  that  connection,  that  the 
state  must  prove  every  material  allegation  of 
the  indictment  beyond  a  reasonable  doubt. 
His  honor  did  charge:  "The  defendant  Is  en- 
titled to  the  benefit  of  every  reasonable  doubt 
in  the  case."  The  Judge  could  not  have  charg- 
ed all  the  law  applicable  to  the  case  In  a 
single  proposition.  Humphries  v.  R.  R.,  84 
S.  C.  202,  65  S.  E.  1051.  The  charge  was 
clear.  In  logical  sequence,  and  free  from  er- 
ror. 

Judgment  affirmed. 


(85  s.  c.  2:^^) 

STATE  V.  McKELLAR. 

(Supreme  Court  of  South  Carolina.    March  16, 

1910.) 

1.  Homicide  (§  156*)— Assault  to  Killt-Ad- 

HISBIBUilTT  OF  EVIDENCE. 

In  a  prosecution  for  assault  with  intent  to 
kill,  in  whidi  prosecutor  testified  that  defend- 
ant, without  provocation  shot  at  him,  and  that 
be  did  not  fire  back,  evidence  that  after  defend- 
ant shot  at  prosecutor  he  followed  him  home, 
and  stated  that  he  came  there  to  Icill  him,  is 
admissible  to  show  malice,  and  as  tending  to 
show  that  defendant  was  the  aggressor  in  the 
difficulty. 

[Ed.    Note. — ^For   other   cases,   see   Homicide, 
Cent.  Drg.  S§  286,  287 ;   Dec.  Dig.  §  156.*1 


2.  Weapons  ({  17*)— Questions  fob  Jubt. 

In  a  prosecution  for  assault  with  intent  to 
kill,  and  carrying  concealed  weapons,  whether 
defendant  was  guilty  of  carrying  any  concealed 
weapon  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Weapons,  Dec 
Dig.  5  17.«] 

3.  Criminal  Law  (8  823*)  —  Instructions — 
Failure  to  Charge  All  the  Law  in  Sin- 
gle Proposition. 

A  charge,  correctly  stating  what  consti- 
tutes an  assault  with  intent  to  Icill,  is  not  er- 
roneous in  failing  to  also  charge  in  the  same 
connection  the  law  of  self-defense,  where  thia 
was  fully  charged  elsewhere. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  $§  1990-1995 ;  Dec.  Dig.  §  823.*] 

4.  Criminal  Law  (§§  763.  7(>4»)  —  Instruc- 
TION&— Weight  of  Evidence— Assault  to 
Kill. 

In  a  prosecution  for  assault  with  intent  to 
kill,  a  charge  that  "no  battery  having  been  prov- 
ed, no  striking  of  the  person  having  been  prov- 
ed, the  charge  is  reduced  down  -  to  an  assault 
with  intent  to  kill"  is  not  a  charge  on  the  weight 
of  the  evidence,  in  that  it  was  a  charge  that  no 
lower  offense  was  committed,  especially  where 
it  was  charged  that  the  jury  could  find  defend- 
ant guilty  of  assault  with  intent  to  kill,  assault 
of  a  high  and  aggravated  nature,  or  not  guilty. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S§  1731-1748;  Dec.  Dig.  $$  763.  764;* 
Homicide,  Cent.  Dig.  §f  579,  603,  631,  648.] 

5.  Homicide  (§  276*)— Self-defense— Neces- 
sity OF  Retreat--Que8Tion  for  Jury, 

It  is  for  the  jury  to  say  whether  a  person 
assaulted  with  a  deadly  weapon  would  endanger 
his  safety  by  retreating. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  569 ;   Dec.  Dig.  S  276.*] 

6.  Criminal  Law  (§  995»)— Sentence— Cler- 
ical Error. 

Where,  in  a  prosecution  for  assault  with 
intent  to  kill,  the  court  charges  that,  there  hav- 
ing been  no  battery,  the  charge  was  reduced  to 
an  assault  with  intent  to  kill,  and  that  the  jury 
could  find  defendant  guilty  of  assault  with  intent 
to  kill,  assault  ofa  hic^h  and  aggravated  nature, 
or  not  guilty,  a  sentence  for  "assault  and  bat- 
tery with  intent  to  kill"  is  not  erroneous,  since 
the  word  "battery"  would  be  treated  as  a  mere 
clerical  error  and  surplusage. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  2518-2543 ;   Dec.  Dig.  §  995.*1 

7.  Criminal  Law  (§  12t0*)— Several  Sen- 
tences—Time OF  Serving. 

Where  several  sentences  are  imposed  for 
separate  and  distinct  offenses  after  conviction 
thereof  on  separate  indictments,  or  on  several 
counts  in  the  same  indictment,  the  sentences  run 
concurrently,  unless  the  intention  that  one 
should  begin  at  the  expiration  of  the  other  is 
expressed. 

[Ed.  Note.— For  other  cases,  see*  Criminal  Law, 
Cent.  Dig.  SS  3298^3301 ;  Dec.  Dig.  I  1210.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  Greenwood  Ck)unty;  R.  W.  Memminger, 
Judge. 

Dave  McKellar  was  convicted  of  assault 
and  battery  with  intent  to  kill,  and  carrying 
concealed  weapons,  and  he  appeals.  Af- 
firmed. 

D.  H.  Magill,  for  appellant    R.  A.  Cooper, 

SoL,  for  the  State. 

HYDRICK,  J.  Defendant  was  Indicted  for 
assault  and  battery  with  intent  to  kill,  and 
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ctLTTjing  concealed  weapons.  Following  is 
the  substance  of  the  testimony  for  the  state: 

C.  F.  Franklin,  the  prosecutor:  "I  was  com- 
ing from  McOormick  In  my  buggy.  Met  de- 
fendant and  his  brother.  Dave  walked  out 
and  said  'Whoa!'  and  as  soon  as  he  got  be- 
hind the  buggy,  he  shot  Don't  know  why 
he  did  it  My  mule  ran  off.  He  shot  twice 
more.  He  did  not  hit  me,  but  hit  my  buggy. 
Just  as  he  passed  the  buggy,  he  started  in 
bis  pocket.'*  Gross-examination:  *'I  had  my 
pistol.  Deny  firing  at  Dave.  Had  been  drink- 
ing, but  was  not  drunk.  Told  B.  I  was 
drinking.  Told  him  when  Dave  came  up  and 
went  to  shooting,  I  didn't  know  whether  he 
was  shooting  at  me  or  not  I  didn't  see  him 
shoot  When  he  went  'behind  the  buggy,  he 
went  to  fumbling  with  his  pocket — ^fumbling 
with  his  coat  here  (indicating).  Didn't  see 
any  pistol." 

C.  L.  Thurmond:  "Live  with  Franklin. 
Took  his  mule  out  when  he  came  home.  Q. 
Just  after  you  took  it  out,  who  came?  A. 
Dave.  Q.  Did  he  have  anything  to^  kill  him 
with,  and  where  did  he  have  it?  Mr.  Maglll: 
I  object  to  that.  He  is  not  charged  with  car- 
rying an  unlawful  weapon  any  time,  except 
at  the  time  this  alleged  assault  and  battery 
was  committed.  The  Court:  This  is  to  show 
malice,  I  suppose— evil  intent  I  think  it  is 
relevant  on  the  issue,  he  is  charged  here  with 
assault  and  battery  with  intent  to  Idll.  To 
show  a  man  followed  up  another  would  go 
to  show  whether  he  had  malice  or  not  The 
Solicitor:  That  is  the  purpose  of  the  testi- 
mony." Witness  answered:  "He  had  a  pistol 
in  his  podcet  He  asked  me  where  Franklin 
was,  and  said  he  came  there  to  Idll  him." 

The  evidence  for  the  defendant  tended  to 
prove  self-defense. 

The  verdict  was:  "Guilty  of  assault  with 
intent  to  kill.  Guilty  of  carrying  concealed 
weapons."  The  sentence  was:  "That  the  de- 
fendant, Dave  McKellar,  be  confined  at  hard 
labor  upon  the  public  works  of  Greenwood 
comity  for  assault  and  battery  with  intent 
to  idll,  for  a  period  of  two  years,  or  in  the 
state  penitentiary  for  a  ll)£e  period  of  time 
at  hard  labor,  and  be  confined  upon  the  public 
works  of  Greenwood  county  at  hard  labor, 
or  in  the  state  penitentiary  at  hard  labor, 
for  one  year  for  carrying  concealed  weapons, 
under  the  verdict  in  the  within  indictment" 

The  first  exception  is  that  his  honor  erred 
in  allowing  the  witness  Thurmond  to  testify 
that  defendant  came  to  the  prosecutor's  house 
immediately  after  the  difficulty,  and  said  that 
he  had  come  there  to  kill  him,  for  the  pur- 
pose of  showing  malice  at  the  time  of  the 
difi3culty.  It  was  clearly  admissible,  as  it 
tended  to  show  the  state  of  the  defendant's 
mind  toward  the  prosecutor,  and,  in  connec- 
tion with  the  evidence  of  the  prosecutor,  it 
tended  to  show  that  defendant  was  the  ag- 
gressor in  the  difficulty.  State  v.  Marks,  70 
S.  G.  448,  50  S.  E.  14;  State  v.  Smalls,  73 
S.  C  516,  53  S.  E.  97a    The  bare  statement 


of  the  testimony  for  the  state  shows  that 
this  court  cannot  say  there  was  error  in  re- 
fusing to  direct  a  verdict  of  not  guilty  on  the 
charge  of  carrying  concealed  weapons.  The 
prosecuj:or  said  the  defendant  passed  him, 
and  he  saw  no  pistol ;  that  as  he  passed  him, 
he  went  to  "fumbling  with  his  pocket — fum- 
bling with  his  coat  here  (indicating)."  The 
record  does  not  disclose  how  the  witness  "in- 
dicated"  or  described  the  defendant's  fum- 
bling with  his  coat.  It  may  have  indicated 
the  getting  of  a  pistol  from  an  Inside  coat 
pocket 

In  defining  the  difference  between  assault 
and  battery  of  a  high  and  aggravated  nature 
and  assault  and  battery  with  intent  to  kill, 
the  court  charged:  "An  assault  is  an  attempt 
to  do  violence  to  the  person  of  another.  That 
is  a  simple  assault  Now,  if  that  attempt  is 
made  with  a  weapon  capable  of  inflicting  se- 
rious bodily  harm,  such  as  a  pistol — to  fire  at 
a  man  with  a  pistol — that  would  be  an  as- 
sault of  a  high  and  aggravated  nature  in  the 
law,  and  if  that  were  done  with  the  Intention 
of  killing  the  man,  it  would  be  an  assault 
with  intent  to  kill.  Now,  as  to  what  a  man's 
intentions  were,  you  have  to  Judge  of  that 
from  the  facts  and  circumstances  of  the  case. 
Tou  have  to  be  satisfied,  in  order  to  find  there 
was  an  intent  to  kill,  that  had  the  killing  re- 
sulted, the  death  would  have  been  murder. 
If  the  death  would  only  have  been  man- 
slaughter, as  if  done  in  sudden  heat  and  pas- 
sion upon  sufficient  legal  provocation,  the 
crime  of  assault  with  intent  to  kill  would  not 
be  complete;  it  would  only  be  assault  of  a 
high  and  aggravated  nature."  The  excep- 
tions impute  error  in  the  portion  of  the 
charge  above  s'et  out,  in  that  it  eliminated 
the  plea  of  self-defense,  and  authorized  a 
conviction  for  shooting  under  such  circum- 
stances, even  if  done  in  self-defense.  The 
charge  is  not  susceptible  of  such  a  construc- 
tion ;  for,  immediately  following  the  language 
above  quoted,  the  law  of  self-defense  was  tuh 
ly  and  correctly  charged,  and  the  Jury  were 
instructed  that,  if  the  plea  was  made  out,  the 
defendant  should  be  acquitted.  We  have 
recently  held,  in  several  cases,  that  a  Judge 
cannot  charge  all  the  law  applicable  to  a 
case  in  a  single  proposition;  nor  is  it  nec- 
essary, when  he  charges  upon  one  branch 
of  the  law  applicable  to  the  case,  that  he 
should  then,  and  in  immediate  connection 
therewith,  charge  upon  another,  which  may, 
according  to  the  view  which  the  Jury  may 
take  of  the  testimony,  modify  it,  or  even 
make  it  wholly  inapplicable.  Such  a  method 
of  charging  would  require  so  much  repeti- 
tion that  it  would  tend  to  confuse,  rather 
than  help  the  Jury  to  a  correct  understanding 
of  the  law.  When  the  law  applicable  to  the 
case  from  any  view  of  the  evidence  is  cor- 
rectly charged,  there  can  be  no  Just  ground 
for  complaint  Humphries  v.  Railroad,  84 
S.  G.  202,  G5  S.  C  1051;  State  v.  Dawson, 
67  S.  E.  313. 


316 


67  SOUTHBASTBBN  RBPORTBB. 


(&a 


We  see  nothing  in  the  language  quoted 
which  warrants  the  complaint  that  it  is  a 
charge  ui)on  the  facts.  The  court  charged: 
**No  battery  having  been  proved,  no  striking  of 
the  person  having  been  proved,  the  cl^rge  is 
reduced  down  to  an  assault  with  intent  to 
kill."  It  is  contended  that  this  was  a  charge 
upon  the  facts,  in  that  the  language  used  was 
calculated  to  impress  upon  the  jury  the  belief 
that,  in  the  judge's  view  of  the  evidence,  the 
charge  was  reduced  to  an  assault  with  intent 
to  kill,  and  no  lower.  The  language  used 
does  not  warrant  such  a  construction.  On 
the  contrary,  it  was  rather  more  beneficial 
than  prejudicial  to  defendant;  for  the  jury 
were  practically  instructed  that  they  could 
not  convict  defendant  of  any  higher  offense 
than  assault  with  intent  to  kill.  That  was 
certainly  no  expression  or  intimation  of  opin- 
ion that  they  should  convict  him  of  any  lower 
grade  of  offensQ.  On  the  contrary,  at  the 
conclusion  of  the  charge,  the  Jury  was  told 
that  they  could  find  defendant  guilty  with  in- 
tent to  kill,  assault  of  a  high  and  aggravated 
nature,  or  not  guilty. 

The  fifth  ground  of  appeal  is  as  follows: 
"Because  the  court  erred  in  charging  the  jury 
as  follows:  *The  law  requires  him  [defend- 
ant] to  retreat  unless  in  the  opinion  of  the 
jury,  from  the  circumstances  and  facts,  he 
would  probably  have  endangered  his  safety 
by  so  retreating — the  error  being  in  leaving 
it  to  the  jury  to  say  whether  defendant's 
safety  would  be  endangered  by  retreating, 
when  it  is  submitted  he  is  not  obliged  to  re- 
treat or  consider  whether  he  could  safely  re- 
treat, but  is  entitled  to  stand  his  grotmd  and 
meet  any  attack  made  upon  him  with  a  dead- 
ly weapon,  in  such  a  way  and  with  such  force 
as,  under  all  the  circumstances,  he  at  the  mo- 
ment honestly  believed,  and  had  reasonable 
grounds  to  believe,  was  necessary  to  save 
his  life  or  protect  himself  from  great  bodily 
harm."  One  who  pleads  self-defense  cannot 
be  allowed  to  be  the  sole  judge  of  the  ex- 
istence of  the  necessity  to  strike  in  self-de- 
fensa  True,  he  may,  and  ordinarily  must, 
act  upon  his  own  judgment  as  to  the  ex- 
istence of  that  necessity  at  the  time  that  he 
strikes.  But  he  does  so  at  the  peril  of  being 
able  to  satisfy  a  jury,  not  only  that  he  actual- 
ly believed  in  the  present  existence  of  the 
necessity,  but  that,  under  the  circumstances, 
a  man  of  ordinary  reason  and  firmness  would 
also  have  believed  and  acted  as  he  did. 
Therefore  the  jury  are  the  final  judges  of  the 
existence  of  the  necessity.  If  one  can  with 
reasonable  safety  to  himself  retreat,  and 
thereby  avoid  the  necessity  to  strike  in  self- 
defense,  then  the  necessity  for  which  the  law 
will  excuse  him  for  striking  cannot  be  said 
to  exist  State  v.  Sullivan,  43  S.  C.  205,  21 
S.  B.  4,  and  cases  cited;  State  v.  Summer, 
66  S.  O.  32.  32  S.  E.  771,  74  Am.  St.  Rep.  707. 

The  last  exception  is  that  the  sentence  was 


erroneous,  in  that  it  was  for  ''assault  and  bat- 
tery with  intent  to  kill,"  when  the  verdict 
found  the  defendant  guilty  only  of  an  "as- 
sault with  intent  to  kill."  The  trial  judge 
distinctly  instructed  the  jury  that,  "No  bat- 
tery having  been  proved,  •  ♦  ♦  the 
charge  is  reduced  down  to  an  assault  with 
intent  to  kill,"  and,  again,  in  concluding  his 
charge  he  told  them  that  they  could  find  the 
defendant  guilty  of  an  assault  with  in- 
tent to  kill,  or  of  an  assault  of  a  high  and 
aggravated  nature,  or  not  guilty,  which  shows 
clearly  that  the  words  "and  battery"  found 
in  the  sentence  is  a  mere  clerical  error,  prob- 
ably of  the  clerk  in  writing  out  the  sentence, 
and  left  there  by  the  inadvertence  or  over- 
sight of  the  trial  judge.  The  words  "and  bat- 
tery" must  therefore  be  treated  as  surplusage. 
State  V.  Robinson,  31  S.  C.  453,  10  S.  E.  lOL 

Appellant  further  contends  that  the  sen- 
tence is  void  because  it  does  not  certainly  ap- 
pear whether  the  sentence  for  carrying  con- 
cealed weapons  is  to  begin  at  the  expiration 
of  the  sentence  for  assault  with  intent  to 
kill,  or  to'  run  concurrently  therewith.  When 
several  sentences  are  imposed  for  separate 
and  distinct  offenses,  after  conviction  there- 
of on  separate  indictments,  or  on  several 
counts  in  the  same  Indictment,  they  run  con- 
currently, unless  the  intention  that  one  should 
begin  at  the  expiration  of  the  other  is  ex- 
pressed. 25  A.  &  E.  Enc.  L.  (2d  Ed.)  307  et 
seq. 

Judgment  affirmed. 


(86  S.  C.  278) 

STATE  V.  SOWELL  et  al. 

(Supreme  Court  of  South  Carolina.    March  17, 

1910.) 

1.  Cbikinal  Law  <|  401*)— Evidencb— Best 
evidengb--corporation  existence. 

The  best  evidence  rule  does  not  apply  to 
proof  of  the  de  facto  existence  of  a  corporation, 
alleged  to  be  the  owner  of  a  storehouse  which 
defendants  were  charged  with  breaking  and  en- 
tering ;  parol  evidence  being  admis3ible  to  prove 
such  corporate  existence. 

[ISd.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  884 ;    Dec.  Dig.  §  401.*] 

2.  BuBOLABT  (§  41*)— Breaking  and  Enter- 
ing —  Ownership  — •  Corporations  —  D« 
Facto  Existence. 

Though  on  trials  for  larceny,  the  ownership 
of  property  must  be  correctly  alleged,  and  prov- 
ed as  alleged,  such  allegation  is  merely  descrip- 
tive of  the  offense^  and  in  a  prosecution  for 
brealcing  and  entenng  with  intent  to  steal,  an 
allegation  that  the  storehouse  entered  belonged 
to  a  corporation  was  sufficiently  established  by 
proof  of  the  de  facto  existence  of  the  corpora- 
tion. 

[E3d.    Note.— For  other   cases,   see   Burglary* 
Cent  Dig.  8  102 ;   Dec.  Dig.  §  41.*] 

3.  Criminal  Law  (§  508*)  —  Accomplices — 
Uncorroborated  Evidence. 

Uncorroborated  evidence  of  an  accomplice 
ma^  be  sufficient  to  sustain  a  conviction  if  it 
satisfies  the  jury  of  the  guilt  of  accused  beyond 
a  reasonable  doubt. 

[B}d.    Note.— For    other   cases,    see   Criminal 
Law,  Cent.  Dig.  §  1111 ;    Dec.  Dig.  |  508.*] 
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4.  Ceiminal  Law  <§  742*)— Instbuctionb — 
Wkiqht  of  Evidence— Accomplices— Un- 
cobrobobated  evidence. 

Under  Const.  1895,  art.  5,  %  26,  prohibiting 
judges  from  charging  concerning  matters  of 
fact,  and  requiring  the  weight  of  testimony  to 
be  left  exclusively  to  the  jury,  it  was  improper 
for  a  judge  to  charge  that  it  was  unsafe  to  con- 
vict on  tne  uncorroborated  evidence  of  an  ac- 
complice, or  that  such  evidence  is  ladling  in 
weight  or  suflSciency. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  1138,  1720;  Dec.  Dig.  § 
742.*] 

6.  Indictment  and  Infobmation   (§  100*)— 

Amen  DMENT—V  ASIA  N  CE. 

Cr.  Code  1902,  §  145,  provides  that  every 
person  who  shall  break  and  enter,  or  who  shall 
break  with  intent  to  enter  in  the  daytime  anv 
dwelling  house  or  other  house,  or  who  shall 
break  and  enter,  or  who  shall  break  with  in- 
tent to  enter  in  the  nighttime  any  house,  etc., 
shall  be  guilty  of  a  felony,  and  section  56  per- 
mits the  amendment  of  any  defect  of  form  in 
any  indictment,  provided  the  amendment  would 
not  change  the  nature  of  the  offense  charged. 
Held,  that  breaking  and  entering  in  the  day  and 
in  the  night  time  were  distinct  offenses,  so  that 
where  accused  was  charged  with  breaking  and 
entering  in  the  daytime,  and  the  evidence  show- 
ed that  the  breaking  and  entering  was  in  the 
nighttime,  the  indictment  could  not  be  amended 
to  conform  to  the  proof,  but  the  variance  was 
fatal. 

[£}d.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  fS  512,  515;  Dec. 
Dig.  §  160.*] 

Appeal  from  General  SessioiiB  Circuit  Court 
of  Lancaster  County ;   J.  C.  Klugh,  Judge. 

John  Sowell  and  others  were  convicted  of 
breaking  and  entry,  and  they  appeal.  Re- 
versed. 

Dunlap  &  Dunlap,  for  appellants.  J.  K. 
Henry,  Sol.,  for  the  State. 

HYDRICK,  J.  The  indictment  charged  the 
defendants  with  breaking  and  entering  the 
storehouse  of  the  Kershaw  Grocery  Compa- 
ny, a  corporation  under  the  laws  of  this 
Btate,  in  the  daytime,  with  intent  to  steal. 

Parol  testimony  of  the  de  facto  existence 
of  the  corporation  was  properly  admitted. 
The  rule  requiring  the  production  of  the  best 
evidence  to  prove  a  fact  in  issue  has  some 
exceptions;  one  of  them  is  that  a  matter 
which  is  merely  collateral  to  the  main  issue 
may  be  proved  by  secondary  evidence.  On 
trials  for  larceny  the  ownership  of  the  prop- 
erty must  be  correctly  alleged,  and  proved  as 
alleged.  The  reason  for  the  rule  is  that  the 
defendant  may  be  able  to  plead  the  judgment 
In  bar  of  a  subsequent  indictment  for  the 
same  offense.  The  allegation  of  ownership 
Is  therefore  merely  descriptive  of  the  offense. 
Hence  proof  of  the  de  facto  existence  of  the 
corporation,  and  its  possession  and  owner- 
ship of  the  property,  was  sufficient  for  the 
purpose  indicated.  In  Smith  v.  State,  28  Ind. 
322,  the  court  said:  **A  de  facto  existence 
of  the  corporation  was  only  necessary  to  be 
shown.  Surely  the  property  of  corporations 
not  lawfully  organized,  though  existing  in 
fact,  is  not  to  be  declared  by  this  court  the 


legitimate  prey  of  thieves^  to  be  appropriated 
without  criminal  responsibility,  unless  over- 
whelming authority  compels  us  so  to  de- 
clare." See,  also,  State  v.  Grant,  104  N.  C. 
908,  10  S.  E.  554;  People  v.  Oldham,  111 
Cal.  648,  44  Pac.  312 ;  Braithwaite  v.  State, 
28  Neb.  832,  45  N.  W.  247. 

Amos  Clark,  the  principal  witness  for  the 
state,  was  an  admitted  accomplice,  whose 
testimony  was  uncorroborated,  at  least  as  to 
the  guilt  of  two  of  the  appellants,  who  as- 
sign error  to  the  court  in  refusing  to  direct 
a  verdict  of  acquittal,  because  the  testimony 
of  Clark  was  uncorroborated,  and  in  not 
instructing  the  Jury  that  they  could  not  con- 
vict on  his  uncorroborated  testimony.  If  the 
uncorroborated  evidence  of  an  accomplice  sat- 
isfies the  Jury  of  the  guilt  of  one  on  trial,  be- 
yond a  reasonable  doubt,  they  may  convict 
upon  such  testimony.  State  v.  Brown,  3 
Strob.  508;  State  v.  Scott,  15  S.  C.  434; 
State  V.  Prater,  26  S.  C.  108,  613,  2  S.  E. 
108;  State  v.  Green,  48  S.  C.  13G,  26  S.  E. 
234.  With  regard  to  the  testimony  of  an  ac- 
complice the  court  instructed  the  Jury,  in 
part,  as  follows:  "Human  experience  has 
found  that  the  testimony  of  a  man  who  says 
that  he  is  the  accomplice  of  somebody  else 
in  crime — ^that  Is,  that  he  is  a  confessed 
criminal — ^is  not  testimony  of  the  highest 
credibility  because  it  comes  from  a  person 
confessing  that  he  is  guilty  of  committing  a 
crime,  and  only  needs  the  judgment  of  the 
law  that  he  is  a  felon  to  debar  him  from  giv- 
ing testimony.  The  testimony  o^  a  person 
of  that  sort  must  come  with  more  or  less 
doubt  as  to  the  worthiness  of  the  party  who 
makes  it  to  credence,  to  helief.  So,  as  I 
said,  the  experience  of  ages  in  the  adminis- 
tration of  the  law  and  the  examination  of 
questions  of  fact  is  that  it  is  not  a  safe  thing 
for  Juries  to  convict  on  the  unsupported  tes- 
timony of  an  accomplice.  Yet  it  is  wholly  a 
matter  for  the  Jury.  If  you  had  no  other 
testimony  hut  that  of  the  accomplice,  and 
you  believe  it,  are  satisfied  beyond  all  rea- 
sonable doubt  by  it,  it  is  perfectly  competent 
for  you  to  convict  on  that  sort  of  evidence. 
If  the  testimony  of  the  accomplice  is  cor- 
roborated by  other  evidence,  as  a  matter  of 
course  it  becomes  very  much  stronger.  If  It 
lacks  corroboration,  it  is  weak,  according  to 
human  experience."  This  charge  was  too 
favorable  to  appellants.  Previous  to  the  adop- 
tion of  the  Constitution  of  1868  the  Judges 
had  the  power  to  charge  Juries  with  respect 
to  the  facts,  as  well  as  the  law.  The  prac- 
tice then  prevailed,  as  it  did  in  England  and 
In  nearly  all  the  states  where  the  common* 
law  powers  of  the  Judges  had  not  been  re- 
stricted by  the  Constitution  or  statutes,  for 
the  Judge  to  ajdvise  the  Jury  that  it  was  not 
safe  to  convict  upon  the  uncorroborated  tes- 
timony of  an  accomplice.  But,  even  then. 
If  the  testimony  of  the  accomplice  satisfied 
the  Jury  of  the  guilt  of  the  accused  beyond 
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a  reasonable  doubt,  and,  notwithstanding  the 
caution  of  the  judge,  they  returned  a  verdict 
of  guilty,  it  was  held  to  be  legal.  State  v. 
Brown,  supra.  This  rule  of  practice  was  so 
well  settled  and  uniformly  followed  that  it 
has  been  continued  to  the  present  time,  not- 
withstanding the  provision  of  the  Constitu- 
tion of  1868  (article  4,  S  26)  that  "Judges 
shall  not  charge  Juries  in  respect  to  matters 
of  fact,  but  may  state  the  testimony  and  de- 
clare the  law,"  and  the  still  greater  restrict- 
ive provision  of  the  Constitution  of  1895  (ar- 
ticle 5,  S  26)  that  "Judges  shall  not  charge 
juries  in  respect  to  matters  of  fact,  but  shall 
declare  the  law,"  upon  the  assumption,  we 
suppose,  that  it  is  a  rule  of  law. 

The  practice  of  so  advising  Juries  has  been 
Incidentally  before  the  Supreme  Court  in 
several  cases  tried  under  the  Constitutions 
of  1868  and  1895,  and  in  some  of  them  It 
seems  to  have  received  the  sanction  of  the 
oonrt  State  v.  Scott,  15  S.  C.  434 ;  State  v. 
Prater,  26  S.  C.  198,  613,  2  S.  B.  108;  State 
V.  Lee,  29  S.  C.  113,  7  S.  E.  44.  In  Green's 
Case,  48  S.  C.  136,  26  S.  E.  234,  the  right  of 
the  trial  judge  to  so  advise  the  jury  was  se- 
riously questioned.  In  Mearses*  Case,  (30  S. 
C.  527,  39  S.  E.  245,  the  right  of  the  defend- 
ant to  have  the  Judge  so  instruct  the  Jury 
was  denied.  The  question  whether  the  Judge 
can  so  advise  the  Jury,  without  violating  the 
inhibition  of  the  Constitution  above  quoted, 
has  not  yet  been  decided.  And  it  is  not 
strange  that  it  has  not,  because  the  Judges 
have  almost  invariably  so  advised  the  juries, 
and,  as  it  was  favorable  to  the  defendants, 
they  could  not  talse  advantage  of  it  on  ap- 
peal, and  the  state  could  not  appeal  from  a 
verdict  of  acquittal.  In  Green's.  Case,  supra. 
It  was  said  to  be  a  rule  of  practice,  and  not 
a  rule  of  law ;  and  so  it  seems  to  be  regarded 
"by  the  greater  weight  of  authority.  1  Enc.  L. 
•&  P.  576.  If  it  were  a  rule  of  law  that  the 
testimony  of  an  accomplice  should  be  corrob- 
orated, a  conviction  upon  the  uncorroborated 
testimony  of  an  accomplice  would  be  unlaw- 
ful, whlcii  we  have  seen  is  not  the  case. 

The  provisions  of  the  Constitutions  of 
1868  and  of  1895,  prohibiting  Judges  from 
oharging  Juries  in  respect  to.  matters  of  fact, 
have  been  interpreted  and  applied  by  this 
court  in  so  many  cases  that  it  is  unnecessary 
to  do  more  than  refer  to  a  few  of  them,  to 
ahow  that  the  trial  Judge  cannot  say  to  the 
jury  that  it  is  unsafe  to  convict  upon  the  un- 
oorroborated  testimony  of  an  accomplice,  or 
that  such  testimony  is  lacking  in  weight  or 
credibility,  or  express  or  Intimate  any  opin- 
ion as  to  the  weight  or  sufficiency,  without 
violating  the  Constitution.  In  State  v.  White, 
15  S.  C.  892,  the  court  said:  "The  real  ob- 
ject of  this  clause  of  the  Constitution  is  to 
leave  the  decision  of  all  questions  of  fact  to 
the  jury  exclusively,  uninfluenced  by  any  ex- 
pression of  opinion  by  the  Judge,  whose  posi- 
tion would  very  naturally  add  great  weight 
to  any  opinion  he  might  express  upon  any 
■question  of  fact  arising  in  a  case.*'    In  State 


V.  Howell,  28  S.  C.  255,  5  S.  B.  620,  the  court 
said:  "The  jury  must  be  left  perfectly  free 
in  reaching  a  conclusion  upon  the  testimony 
Introduced,  untrammeled  by  any  intimation 
from  the  Judge  as  to  whether  a  certain  fact 
at  issue  has  been  proved  or  not."  In  Norris 
V.  Clinlfscales,  47  S.  C.  513,  25  S.  E.  806,  the 
court  said:  "A  Judge  violates  this  provision 
when  he  expresses  in  his  charge  his  own  opin- 
ion upon  the  force,  and  effect  of  the  testimo- 
ny, or  of  any.  part  of  it,  or  intimates  his 
views  of  the  sufficiency  or  Insufficiency  of  the 
evidence,  in  whole  or  In  part"  See,  also. 
State  V.  Mitchell,  56  S.  C.  524,  35  S.  E.  210. 
Under  our  Constitution  the  force  and  effect, 
or  weight  and  sufficiency,  of  testimony  must 
be  left  exclusively  to  the  jury,  uninfluenced 
by  any  expression  or  intimation  of  opinion 
thereof  by  the  circuit  judge,  who,  however, 
has  the  power  to  correct  any  error  into 
which  they  may  fall  in  the  exercise  of  his  dis- 
cretion to  grant  new  trials. 

The  indictment  was  laid  under  section  145 
of  the  Criminal  Ode,  which  reads  as  follows: 
"Every  person  who  shall  break  and  enter,  or 
who  shall  break  with  intent  to  enter,  in  the 
daytime,  any  dwelling  house  or  other  house, 
or  who  shall  break  and  enter,  or  who  shall 
break  with  intent  to  enter,  In  the  nighttime, 
any  house,  the  breaking  and  entering  of 
which  would  not  constitute  burglary,  with  in- 
tent'to  commit  a  felony  or  other  crime  of  a 
lesser  grade,  shall  be  held  guilty  of  a  felony,** 
etc.  The  Indictment  alleged  the  offense  to 
have  been  committed  in  the  daytime.  The 
proof  was  that  it  was  committed  in  the  night- 
time. A  motion  to  direct  a  verdict  of  acqujt- 
tal  on  the  ground  of  the  variance  was  refus- 
ed, and  the  indictment  was  amended  to  con- 
form to  the  evidence.  In  State  v.  Bouknight, 
55  S.  C.  353,  33  S.  B.  451,  74  Am.  St.  Rep. 
751,  It  was  held  that  section  145,  supra, 
"creates  two  distinct  and  different  offenses, 
though  both  belong  to  the  same  class  of  fel- 
onies, and  are  punishable  in  the  same  way," 
and  that,  where  both  offenses  are  charged  In 
separate  counts  in  the  same  indictment,  the 
solicitor  may  be  required  to  elect  upon  which 
he  will  go  to  trial.  The  time  of  its  commis- 
sion is  therefore  of  the  essence  of  the  offense. 
What  would  be  the  advantage  of  requiring 
an  election  if  the  count  upon  which  the  trial 
proceeds  can,  by  amendment  as  to  the  time, 
after  the  proof  is  in,  be  substituted  for  the 
count  rejected?  Section  58  pt  the  Criminal 
Code  permits  "any  defect  in  form"  in  any  in- 
dictment to  be  amended,  "provided  such 
amendment  does  not  change  the  nature  of  the 
offense  charged."  The  two  offenses  being  dis- 
tinct and  different,  the  amendment  not  only 
changed  the  nature  of  the  offense  charged, 
but  substituted  an  entirely  different  one  for 
the  one  charged,  and  was  therefore  a  viola- 
tion of  the  rights  of  the  accused,  guaranteed 
by  section  17,  art  1,  of  the  Constitution, 
which  says:  "No  person  shall  be  held  to  an- 
swer for  any  crime  where  the  punishment  ex- 
ceeds a  flne  of  one  hundred  dollars  or  hnpris- 
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onment  for  thlry  days,  with  or  without  bard 
labor,  unless  on  a  presentment  or  indictment 
of  a  grand  Jury/*  etc.  The  grand  jury  had 
not  presented  or  indicted  the  defendants  for 
the  offense  for  which  they  were  tried  and 
convicted. 

The  other  points  made  by  the  exceptions 
will  not  be  ccmsldered,  because  the  objections 
upon  which  they  are  based  do  not  appear  by 
the  record  to  have  been  ruled  upon  by  the 
circuit  court 

Judgment  reversed. 


052  N.  c.  8S) 

WOLFBNDBN  v.  BOARD  OF  OOM'RS  OF 
BEAUFORT  COUNTY. ' 

(Supreme  Court  of  North  Carolina.    March  9, 

1910.) 

1.  Taxation  (I  S27*)— Absessmvnt. 

The  purpose  of  Acts  1909,  c.  440,  provid- 
ing for  the  assessment  of  property  for  taxation 
and  for  the  collection  of  taxes,  is  to  reach  all  the 
taxable  property  and  have  it  placed  on  the  tax 
list  in  compliance  with  Const,  art.  5,  S  8,  re- 
quiring the  enactment  of  laws  for  the  taxation 
of  all  property  according  to  value. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  327.*] 

2.  Taxatiow  (5  476*)  —  Assessment  —  Board 
OF  Revision— Powers. 

The  power  of  revision  conferred  on  the 
board  of  county  commissioners  by  Acts  1909,  c. 
440,  §  68,  requiring  the  board  to  meet  in  July 
and  revise  the  tax  list  and  valuation,  and  au- 
thorizing them,  after  notifying  the  owner,  to 
raise  tne  valuation  of  such  property  as  they 
shall  deem  unreasonably  low,  etc.,  is  a  special 
power,  and  not  one  of  the  general  powers  enu- 
merated in  Revisal  1905,  §1318,  defining  the 
powers  and  duties  of  the  county  commissioners, 
and  the  board  must  meet  in  July,  and  when  it 
completes  the  work  of  revision  its  duties  and 
power  as  a  revising  board  cease,  and  where  a 
taxpayer  listed  solvent  credits  constituting  the 
purchase-money  notes  of  land  sold,  and  the  val- 
uation fixed  by  him  in  good  faith  was  not  chang- 
ed by  tlie  board  sitting  as  a  revising  board,  the 
board  could  not  thereafter  increase  the  tax 
value  of  the  credits. 

[Bd.  Note.~For  other  cases,  see  Taxation, 
Cent  Dig.  {  845 ;   Dec.  Dig.  §  476.*] 

Claris,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Beaufort 
County;   Ward,  Judge. 

Action  by  Fred  Wolfenden  against  the 
Board  of  CommissionerB  of  Beaufort  County. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

This  was  a  civil  action  tried  before  Ward, 
J.,  at  December  term,  1909,  of  the  superior 
court  of  Beaufort  county,  upon  appeal  from 
the  judgment  of  a  Justice  of  the  peace  of  said 
county.  The  action  was  determined  by  his 
honor  upon  the  following  fitatement  of  agreed 
facts: 

(1)  That  prior  to  the  1st  day  of  June,  1907, 
the  plaintiff  was  the  owner  of  a  certain  tract 
of  land  lying  in  Beaufort  county,  N.  C,  and 
on  the  11th  day  of  December,  1906,  the  said 
plaintiff  sold  said  tract  of  land  to  one  N.  C. 


Hughes,  Jr.,  in  consideration  of  the  sum  of 
$25,000,  and  executed  a  deed  to  the  said 
Hughes  therefor.  On  the  14th  day  of  Decern 
ber,  1906,  the  said  N.  C.  Hughes,  Jr.,  execut 
ed  notes  or  bonds  unto  the  plaintiff,  under 
seal,  aggregating  the  sum  of  $25,000,  repre- 
senting the  purchase  money  for  said  land. 
and  said  notes  were  secured  by  mortgage  ujy 
on  said  land,  which  said  mortgage  was  duly 
registered  in  the  register  of  deeds'  oiBce  in 
Beaufort  county. 

(2)  In  the  month  of  June,  1907,  the  plain- 
tiff listed  bis  taxes  with  a  list  taker,  who  had 
theretofore  been  duly  appointed  to  receive  the 
tax  list  for  Chocowinity  township,  in  which 
township  plaintiff  resided.  That  on  said  list 
the  plaintiff  returned  the  aforesaid  notes  or 
bonds  of  the  said  N.  C.  Hughes,  Jr.,  which 
was  secured  by  mortgage  upon  the  aforesaid 
tract  of  land,  as  being  worth  $25,000. 

(3)  The  said  list  talier  duly  returned  his 
list  to  the  county  commissioners  of  Beaufort 
county  or  the  register  of  deeds,  and  the  same 
were  placed  with  register  of  deeds  of  said 
county  of  Beaufort,  in  order  that  the  tax  list 
for  the  county  of  Beaufort  for  the  year  1907 
might  be  made  up  from  said  tax  list  After 
the  said  tax  list  had  been  returned  to  the 
register  of  deeds  of  the  county  of  Beaufort, 
and  before  the  register  of  deeds  had  made  up 
the  tax  books  for  the  year  1907,  the  plaintiff, 
who  was  then  a  member  of  the  board  of  coun- 
ty commissioners  of  Beaufort  county,  in- 
structed the  register  of  deeds  of  Beaufort 
county,  who  was  the  clerk  of  said  board,  and 
who  made  up  the  tax  books  for  said  county, 
not  to  value  said  notes  at  $25,000,  but  to 
leave  the  matter  open  for  the  commissioners 
as  to  their  value.  The  county  commissioners 
at  a  regular  meeting  ordered  that  said  notes 
be  listed  by  plaintiff  for  the  year  1907  at 
$12,500,  and  the  register  of  deeds  of  said  coun- 
ty, being  clerk  of  said  board,  entered  said 
notes  upon  the  tax  books  of  the  said  county 
of  Beaufort  for  the  year  1907,  at  the  valua- 
tion of  $12,500,  being  the  valuation  fixed  by 
the  board  of  county  commissioners.  On  June 
1,  1907,  plaintiff  was  not  indebted  to  any  one. 

(4)  The  plaintiff  paid  the  taxes  assessed 
against  said  notes  for  the  year  1907,  based 
on  the  valuation  of  $12,500,  being  the  sum 
at  which  they  were  entered  upon  the  tax 
books  of  the  county  of  Beaufort,  by  the  reg- 
ister of  deeds,  clerk  of  the  board  of  county 
commissioners,  under  the  Instruction  of  the- 
board  of  county  commissioners,  instead  of 
at  the  sum  of  $25,000,  for  which  the  same 
had  been  listed  with  the  list  taker. 

(5)  On  the  1st  day  of  June,  1908,  plaintiff 
was  the  owner  of  the  said  notes,  given  by  the 
said  N.  C.  Hughes,  Jr.,  as  aforesaid,  and  se- 
cured by  mortgage,  as  aforesaid,  but  had  bor- 
rowed the  sum  of  $3,000  and  had  given  the 
said  notes  as  collateral  security  for  said  loan 
of  $3,000.  He  owed  no  other  debts  on  Juno 
1.  1908. 


*For  other  cases  see  same  topic  and  section  NUMBfiR  la  Deo.  it  Am.  Digs.  1907  to  data,  ft  Reporter  Indexes 
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(6)  The  plaintiff,  during  the  month  of  June, 
1908,  listed  the  said  notes  for  taxation  with 
the  list  taker  for  Chocowlnity  township,  who 
had  been  duly  appointed  to  tal£e  the  tax  list 
for  said  township.  In  listing  said  notes  for 
taxation,  the  plaintiff  returned  the  same  as 
being  worth  the  sum  of  $11,000,  and  deducted 
from  the  said  $11,000,  the  amount  of  his  in- 
debtedness on  the  said  notes,  to  wit,  the 
amount  of  $3,000,  leaving  a  net  balance  of 
$8,000,  as  the  amount  upon  which  the  plain- 
tiff w^as  to  pay  taxes  for  the  year  1908  by 
reason  of  the  ownership  of  the  said  notes 
of  the  face  value  of  $25,000  subject  to  a  lien 
of  $3,000  for  money  borrowed. 

(7)  On  the  second  Monday  in  July,  1908, 
the  members  of  the  board  of  county  commis- 
sioners for  the  county  of  Beaufort  met,  ac- 
cording to  law,  as  the  board  of  equalization 
lor  the  county  of  Beaufort,  for  the  purpose 
of  equalizing  the  tax  valuation  throughout 
the  county  of  Beaufort 

(8)  At  the  session  of  the  said  board  of 
equalization  the  following  resolution  was  pass- 
ed: **It  has  been  reported  to  the  county  com- 
missioners that  Mr.  B^red  Wolfenden  has  in 
his  possession,  to  wit,  solvent  credits  that  he 
has  failed  to  list  for  taxation  for  the  year 
1908.  The  said  board,  upon  receiving  such 
information,  requests  Mr.  Wolfenden  to  list 
such  property  if  it  has  not  been  listed  as  the 
law  requires."  The  plaintiff  was  a  member 
of  the  board  of  commissioners  of  Beaufort 
county,  and  a  member  of  the  board  of  equali- 
zation when  said  resolutions  were  passed. 
No  other  action  was  taken  in  regard  to  said 
matter  at  said  meeting. 

(9)  On  the  first  Monday  in  March,  1909, 
plaintiff,  after  due  advertisement,  according 
to  the  terms  of  his  said  mortgage,  sold  the 
lands  ^escribed  in  said  mortgage,  securing 
the  notes,  at  public  auction  at  the  courthouse 
door  in  the  county  of  Beaufort,  at  which 
sale  S.  R.  Fowle  became  the  last  and  high- 
est bidder  for  said  land  in  the  sum  of  $22,500. 
The  plaintiff,  as  mortgagee,  duly  executed  to 
the  said  S.  R.  Fowle  a  deed  for  said  land. 
S.  R.  Fowle  Is  solvent,  and  was  solvent  at 
said  time 

(10)  At  the  time  of  the  sale  of  said  land, 
under  the  said  mortgage  or  deed  of  trust,  as 
aforesaid,  the  plaintiff  had  not  then  paid  the 
taxes  which  were  assessed  against  him  for 
the  year  1908. 

(11)  On  the  first  Monday  in  March,  1909, 
the  board  of  county  commissioners  of  Beau- 
fort county,  without  notice  to  the  plaintiff, 
raised  the  valuation  of  said  notes  as  listed  by 
said  Fred  Wolfenden,  of  which  he  was  the 
owner,  on  the  first  day  of  June,  1908,  to  the 
«um  of  $22,500,  being  the  sum  of  $11,500  In 
excess  in  valuation  which  plaintiff  had  put 
upon  said  notes-  in  the  year  1908,  in  returning 
the  same  to  the  list  taker,  and  $14,500  In 
excess  of  valuation  placed  on  tax  books. 

(12)  The  plaintiff',  by  his  attorney,  appeared 
hefore  the  board  of  county  commissioners  of 


Beaufort  county,  at  the  March  meeting  In 
1909,  on  the  day  after  the  valuation  was  rais- 
ed, and  protested  against  the  action  of  the 
board  of  county  commissioners,  and  upon  the 
request  of  plaintiff,  through  his  attorney,  the 
board  of  county  commissioners  of  Beaufort 
county  continued  the  action  on  the  matter  of 
raising  the  taxes  on  the  said  tax  list  until 
the  meeting  of  the  said  board  of  county  com- 
missioners could  be  held  in  April,  1909. 

(13)  At  the  meeting  of  the  board  of  county 
commissioners  of  Beaufort  county,  and  upon 
the  request  of  plaintiff,  the  plaintiff  and  his 
attorney  appeared  before  the  said  board,  and 
after  inquiry  the  said  board  of  commission- 
ers, over  the  plaintiff's  protest,  adopted  the 
following  resolution:  "It  appearing  to  the 
satisfaction  of  the  board  that  Fred  Wol fen- 
den's  solvent  credits  were  listed  for  the  year 
1908  at  $8,000,  and  it  appearing  upon  fur- 
ther investigation  that  the  actual  value  was 
$22,500,  it  Is  now,  therefore,  ordered,  adjudg- 
ed and  decreed  that  he  be  charged  for  the 
difference,  which  is  $14,500;  amount  of  tax 
$116." 

(14)  On  the  4th  day  of  June,  1909,  the  plain- 
tiff paid  to  George  E.  Ricks,  sheriff  of  Beau- 
fort county  and  tax  collector,  the  sum  of 
$116,  being  tax  on  $14,500,  under  protest  in 
writing  that  the  assessment  of  said  tax  was 
contrary  to  law.  After  the  first  Monday 
in  March,  1909,  and  before  the  4th  day  of 
June,  1909,  plaintiff  had  paid  to  George  E. 
Ricks,  sheriff  and  tax  collector  of  Beaufort 
county,  the  taxes  which  had  been  assessed 
against  him  on  the  said  notes,  which  had 
been  listed  by  him  for  the  sum  of  $8,000,  net, 
that  is,  $11,000,  from  which  was  deducted  the 
$3,000  due  and  owing  plaintiff,  that  is  the 
plaintiff  paid  the  taxes  assessed  on  the  said 
$8,000  as  the  value  of  said  notes. 

(15)  On  the  10th  day  of  June,  1909,  plain- 
tiff demanded  of  J.  F.  Taylor,  treasurer  of 
Beaufort  county,  a  return  of  said  sum  of 
$116.  The  said  amount  has  not  been  return- 
ed, and  defendant  still  refuses  to  return  the 
same,  except  the  sum  of  $24,  being  the  taxes 
on  $3,000,  the  amount  of  the  indebtedness  of 
plaintiff  on  June  1,  1908,  and  for  which  the 
said  notes  had  been  duly  pledged  as  afore- 
said, as  collateral  security.  This  sum  of 
$24  defendant  has  offered  to  return  and  has 
tendered  to  the  plaintiff,  defendant  admit- 
ting that  said  sum  of  $24  should  not  have 
been  collected  by  the  sheriff,  by  reason  of  the 
fact  that  plaintiff  was  entitled  to  have  de- 
ducted from  the  actual  value  of  said  notes 
the  amount  of  his  Indebtedness,  to  wit,  $3,- 
000.  Plaintiff  has  refused  to  accept  same. 
On  the  4th  day  of  May,  1909,  plaintiff  issued 
a  summons  against  Geo.  E.  Ricks,  sheriff  of 
Beaufort  county,  and  issued  a  suit  against 
said  Ricks,  and  said  suit  proceecled  to  judg- 
ment. A  copy  of  the  record  in  said  cause  is 
hereto  attached  and  made  a  part  of  this  case 
agreed  and  is  marked  **A." 

(16)  It  is  agreed  that  if  the  court  is  of  the 
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opinion  that  the  commissioners  of  Beaufort 
county,  at  its  meeting  In  March  and  April, 
bad  no  power  and  authority  to  Increase  the 
Talue  of  said  notes  as  listed,  and  are  bound 
by  the  return  made  by  plaintiff  of  his  taxes 
to  the  list  talker  in  June,  1908,  and  if  the 
court  is  of  the  opinion  that  defendant  can- 
not lawfully  collect  the  tax,  upon  the  dif- 
ferences in  value  of  said  notes,  between  the 
amount  for  which  said  notes  were  listed  and 
the  amount  for  which  said  land  was  sold  in 
March,  1909,  and  if  the  court  should  be  of 
the  opinion  that  th^  plaintiff  is  not  liable  for 
the  taxes  upon  the  additional  sum  of  $11,500 
for  the  year  1908,  then  it  is  agreed  that  the 
Judgment  shall  be  entered  against  the  de- 
fendant for  the  said  sum  of  $116  and  costs. 
On  the  other  hand,  it  is  agreed  that  if  plain- 
tiff cannot  maintain  this  action  and  is  not 
entitled  to  recover  of  the  defendant  the 
amount  collected  by  the  sheriff,  as  aforesaid, 
and  that  plaintiff  is  liable  for  the  taxes  on 
the  said  additional  sum  of  $11,500  for  the 
year  1908,  then  Judgment  shall  be  entered  in 
favor  of  the  defendant 

Upon  the  agreed  facts,  his  honor  rendered 
the  following  Judgment:  "This  cause  com- 
ing on  to  be  heard  by  consent  before  bis  hon- 
or, George  W.  Ward,  Judge  presiding  at  the 
above-named  term  of  court,  on  an  appeal  by 
the  defendant  from  A.  Mayo,  Justice  of  the 
peace,  upon  an  agreed  statement  of  facts, 
submitted  as  an  agreed  statement  of  facts, 
and  the  court,  after  considering  the  facts, 
being  of  the  opinion  that  the  plaintiff  is  not 
entitled  to  recover  except  $24:  It  is  now,  up- 
on motion  of  W.  0.  Rodman,  attorney  for  the 
defendant,  ordered,  adjudged,  and  decreed 
that  the  said  action  be  dismissed,  and  that 
the  plaintiff  take  nothing  by  said  suit  except 
the  $24  heretofore  tendered  by  the  defend- 
ant, which  by  consent  it  is  ordered  he  re- 
cover by  said  defendant.  It  Is  further  or- 
dered that  the  plaintiff  pay  the  costs  to  be 
taxed  by  the  clerk." 

From  this  Judgment  the  plaintiff  appealed 
to  this  court 

H.  a  Garter,  for  appellant  W.  0.  Rod- 
man, for  appellee. 

MANNING,  J.  Chapter  440,  Acts  1909, 
designated  as  the  "machinery  act*'  contains, 
^  similar  acts  for  many  years  past  have 
done,  a  well-considered  plan  and  procedure 
for  determining  the  value  of  all  property,  the 
subject  of  taxation,  in  the  earnest  endeavor 
to  make  effective  the  mandate  of  section  8, 
art  5,  Const  The  controlling  purpose  of 
the  law  is  to  reach  all  taxable  property  and 
to  have  it  placed  upon  the  list  as  near  as 
may  be,  at  its  actual  value,  that  it  may  not 
require  of  the  taxpayer  any  more  than  his 
^ast  proportion  of  the  public  burden,  but  that 
he  shall  certainly  be  required  to  ''render  un- 
to Gsesar  the  things  that  are  Oeesar*s."  The 
particular  section  of  the  above  act,  under 
which  the  board  of  commissioners  acted  in 
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the  present  case,  is  section  68.  The  cor- 
responding section  of  the  act  of  1881  (sec- 
tion 18,  c.  117),  being  in  language  almost  iden- 
tical with  this,  was  construed  by  this  court 
in  Com'rs  v.  Railroad,  86  N.  C.  542,  in  which 
Smith,  C.  J.,  delivering  the  opinion  of  this 
court,  said:  "The  notice  required  before  the 
meeting  in  August  (now  by  section  68  to  be 
held  in  July)  is  general,  and  has  reference 
to  a  general  revision  of  the  lists  of  the  whole 
county,  with  a  view  to  an  equal  and  uniform 
assessment  among  the  several  townships,  and 
It  is  to  give  opportunity  to  all  who  may  be 
dissatisfied  with  the  valuation  of  their  prop- 
erty, to  make  complaint  and  have  it  correct- 
ed. This  sitting  must  be  protracted  until 
the  work  is  completed.  But  authority  Is  ex- 
pressly conferred  *to  raise  the  valuation  upon 
such  property  as  they  deem  unreasonably 
low,'  and  of  this  proposed  Increase  special  no- 
tice must  be  given  to  the  owner  or  agent  as 
the  commissioners  do  (not  meet  after  their 
lists  are  delivered  to  their  clerk  (section  16) 
before  the  second  Monday  in  August,  and 
then  can  only  make  the  examination  and  as- 
certain that  any  property  has  been  valued 
unreasonably  low,  it  is  obvious  that,  in  order 
to  the  giving  notice,  they  must  do  so  at  a 
future  day,  when  the  owner  can  be  present 
and  can  be  heard  before  the  matter  can  be 
determined.  Nor  can  any  reason  be  suggest- 
ed why  it  should  be  earlier  than  the  regu- 
lar meeting  In  September.  The  commission- 
ers have  complied  with  the  requirements  of 
the  act**  In  that  case  the  commissioners,  at 
their  meeting  in  August — the  time  then  fixed 
by  the  statute — determined  to  increase  the 
valuation  of  defendant's  roadbed  from  $3,- 
000  to  $6,000  per  mile,  and  ordered  that  no- 
tice issue  to  the  company  to  appear  at  their 
next  meeting  on  the  first  Monday  in  Septem- 
ber and  show  cause  why  the  valuation  should 
not  be  fixed  at  the  proposed  increased 
amount  It  will  be  observed  that  the  com- 
missioners in  that  case  began  the  procedure 
to  increase  the  valuation,  at  the  meeting  pre- 
scribed by  law  for  that  purpose,  and  follow- 
ed up  the  matter  so  begun,  without  break  or 
discontinuance,  in  the  prescribed  procedure 
to  the  final  act. 

The  only  action  taken  by  the  commission- 
ers, in  the  present  case,  at  the  meeting  on  the 
second  Monday  in  July,  was  the  adoption  of 
the  following  resolution:  "It  has  been  report- 
ed to  the  county  commissioners  that  Mr.  Fred 
Wolfenden  has  in  his  possession,  to  wit,  sol- 
vent credits  that  he  has  failed  to  list  for  tax- 
ation for  the  year  1908.  The  said  board,  up- 
on receiving  such  information,  requests  Mr. 
Wolfenden  to  list  such  property,  if  it  has  not 
been  listed,  as  the  law  requires.**  If  the  com- 
missioners were  correctly  informed  that  the 
plaintiff  had  omitted  to  list  any  chose  in  ac- 
tion, their  power  was  ample  under  section 
72  of  the  act  to  secure  the  placing  of  such 
omittef  property  upon  the  tax  list.  In  both 
cases — ^that  of  undervaluation,  under  section 
68,  and  of  omitted  propwtyt  under  section  72 
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-^tbe  commlBsioners  are  vested  with  ample 
powers  of  Inquiry  by  examining  witnesses, 
calling  for  papers  and  calling  upon  the  tax- 
payer himself,  and  the  machinery  for  obtain- 
ing Information  to  increase  the  value  of  such 
property  as  they  shall  deem  to  be  listed  un- 
reasonably low  is  ample.  But  the  subsequent 
action  of  the  commissioners  in  this  case  con- 
clusively shows  that  it  was  not  omitted  prop- 
erty, but  undervalued  property,  they  were  in 
search  of.  Proi)erty  willfully  omitted  from 
the  tax  books  or  willfully  concealed  in  order 
to  evade  its  fair  and  Just  contribution  to  the 
public  expense  has  small  claim  to  the  sym- 
pathy of  the  Legislature  or  judicial  depart- 
ments of  the  government;  but,  where  the 
question  at  difference  is  one  of  valuation — a 
matter  generally  difficult  of  exact  ascertain- 
ment and  in  ascertaining  which  there  is  gen- 
erally place  for  honest  differences  of  opinion 
— we  are  of  the  opinion  that  the  law,  in  pro- 
viding the  procedure  to  determine  this,  has 
fixed,  both  by  its  letter  and  spirit,  a  defined 
time  at  which  this  shall  be  finally  determined 
for  each  fiscal  year.  This  would  seem  to  be 
clear  from  this  language  of  section  68,  to 
wit:  "And  it  shall  be  the  duty  of  the  regis- 
ter of  deeds,  without  additional  compensation, 
to  complete  the  list  by  computing  the  tax  pay- 
able to  (by)  each  person,  affixing  the  same 
opposite  his  name."  And:  ''The  board  of 
commissioners  shall  sit  for  one  day  at  least, 
and,  when  necessary,  shall  sit  until  the  revi- 
sion is  complete,"  etc. 

It  is  evident  that  the  time  of  this  meet- 
ing was  changed  from  August  (under  the  old- 
er statutes)  to  July,  to  enable  the  commis- 
sioners to  complete  the  work  of  revision  and 
give  time  to  the  register  of  deeds  to  make  up 
the  tax  books  and  compute  the  taxes  by  the 
first  Monday  of  September,  when  the  tax 
books  are  directed  to  be  delivered  to  the 
sheriff  or  tax  collector,  with  order  for  collec- 
tion of  taxes.  Section  68  does  not  create 
the  board  of  commissioners  technically  a 
board  of  equalization.  This  board  is  created 
by  section  18  of  the  act  and  meets  only  once 
in  four  years — the  year  in  which  all  real 
estate  and  personal  property  is  valued  by 
the  board  of  assessors — ^but  the  duty  and 
power  of  revision  is  specifically  imposed  up- 
on the  board  of  commissioners  by  section  68, 
and  the  time  definitely  fixed  when  it  is  to  be- 
gin the  performance  of  this  duty.  If  the 
board  of  commissioners  is  invested  with  the 
general  power  of  revision,  and  can  exercise 
it  at  any  meeting  in  the  year,  why  has  the 
law  fixed  a  definite  time  for  it  to  meet  to 
perform  this  particular  duty?  While  it  is 
important  that  the  state  and  its  several  sub- 
divisions invested  with  the  taxing  power 
should  receive  from  every  species  of  taxable 
property  its  fair  and  just  proportion  to  the 
public  expense,  it  is  equally  important  that 
Che  taxpayer  should  know  and  have  definite- 
ly settled,  at  some  prescribed  time  \i\  each 
year,  how  much  his  contribution  in  taxes  to 
this  public  expense  shall  be.     Especially  is 


this  important  in  view  of  the  provision  of 
the  law  that  the  tax  constitutes  a  lien  npon 
real  estate  from  June  1st,  and  the  tax  lists, 
when  delivered  to  the  sheriff  or  tax  collector, 
constitute  a  judgment  and  execution  against 
personal  property  and  require  but  the  levy  Ly 
the  officer  to  completely  subject  it  to  the  pay- 
ment of  the  tax  obligation.  As  was  said  by 
this  court  in  Wilson  v.  Green,  135  N.  C.  343, 
at  page  348,  47  S.  E.  469,  at  page  471:  ''A 
thorough  and  complete  system  of  procedure 
Is  established,  by  virtue  of  which  the  tax- 
payer can  be  heard  upon,  all  questions  con- 
cerning the  valuation  of  his  property  for 
taxation,  and  be  restored  to  any  and  all 
rights  he  may  have  lost  by  any  irregular  or 
fraudulent  action  of  the  assessors."  While 
in  that  case  the  court  was  discussing  the 
procedure  prescribed  by  statute  for  use  In 
that  year,  when  there  was  to  be  a  revalua- 
tion, of  all  property,  yet  the  statement  of  the 
court  a'bove  quoted  is  equally  applicable  to 
the  other  years.  To  hold  that  the  board  of 
commissioners  is  invested  with  the  power 
of  revision,  to  be  exercised  at  any  meeting, 
would  lead  to  great  confusion  and  uncertain- 
ty and  would  subject  the  taxpayer  who  own- 
ed land  or  personal  property  to  the  risk  of 
having  the  value  of  his  property  increased 
for  taxation  at  any  time  during  the  year, 
when,  by  a  sale  of  it,  it  had  brought  a  high- 
er price  than  the  value  at  which  it  was  list- 
ed. The  same  result  would  follow  to  that 
taxpayer  whose  credits  depended  for  their 
value  entirely  upon  the  property  pledged  for 
their  payment  It  was  not,  in  our  opinion, 
contemplated  by  the  statute  under  consid- 
eration that  this  doubt,  confusion,  and  un- 
certainty should  exist.  W^e  have  examined 
similar  statutes  of  other  states  and  the  de- 
cisions of  their  courts  construing  them,  and 
the  construction  we  have  placed  upon  our 
statute  is  in  harmony  with  the  construction 
given  by  other  courts  to  their  statutes.  Pet- 
erson V.  Osage  City  Nat.  Bank,  8  Kan.  App. 
508,  56  Pac.  146;  Sumner  v.  CJolfax  Co.,  14 
Neb.  524,  16  N.  W.  756;  Wiley  v.  Ploumoy, 
30  Ark.  600;  Yocum  ▼.  Brazil  First  Nat 
Bank,  144  Ind.  272,  43  N.  B.  231;  Phillips  v. 
New  Buffalo,  64  Mich.  683,  31  N.  W.  581; 
Auditor  Gen.  v.  Chandler,  108  Mich.  569.  66 
N.  W.  482;  Matador  Land,  etc.,  (^.  v.  Carter 
Co.,  28  Mont  286,  72  Pac.  662;  Powler  v. 
Russell,  45  Kan.  425,  25  Pac.  871;  St  Jc^. 
seph  Lead  Co.  v.  Simms,  108  Mo.  222,  18  8. 
W.  906. 

Concisely  stated,  then,  in  our  opinion,  the 
power  of  revision  conferred  upon  the  board 
of  commissioners  by  section  68  is  a  special 
power,  not  one  of  its  general  and  ordinary 
powers  enumerated  in  section  1318,  Revlsal 
1905,  that  the  board  must  meet  on  the  sec^ 
ond  Monday  of  July  to  begin  the  exercise  of 
the  particular  power  of  revision;  that  it 
must  continue  its  session  until  the  work  of 
revision  Is  complete;  that,  when  it  deter- 
mines to  increase  the  value  of  property  al- 
ready listed,  it  must  give  liotice  to  the  own- 
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er  or  his  agent,  fixing  a  time  for  its  hear* 
ing ;  that  it  may  continue  its  session,  by  ad- 
jonmment,  as  a  board  of  revision,  until  such 
time,  and  may  further  continue  its  session 
when  necessary;  that  ample  machinery  and 
power  is  conferred  upon  it  to  obtain  infor- 
mation to  reach  a  just  conclusion ;  that,  when 
it  completes  the  work  of  revision  thus  begun, 
its  duties  and  power  as  a  revising  board 
cease  and  determine,  and  it  cannot  resrume 
such  duties  until  the  time  appointed  by  stat- 
ute In  the  next  year;  that  In  the  fourth 
year,  the  year  of  revaluation  of  property, 
the  powers  and  duties  of  equalization  and 
revision  are  conferred  by  section  18  upon 
the  board  of  equalization,  and  not  upon  the 
board  of  commissioners  as  a  distinct  cor- 
porate body.  Applied  to  the  present  case,  the 
plalntifT  listed  solvent  credits,  which  con- 
sisted entirely  of  the  purchase-money  notes 
of  the  land;  that  exact  information  was  giv- 
en to  the  board  the  preceding  year,  and  it 
valued  them  at  $12,500,  the  tax  value  of  the 
land;  that  plaintiff  valued  the  same  notes 
the  next  year  at  $11,000;  that  this  valuation 
was  not  changed  by  the  board  of  commis- 
sioners sitting  as  a  board  of  revision;  that 
the  land  was  sold  on  the  first  Monday  of 
March,  1900,  and  brought  $22,500,  and  the 
proceeds  were  applied  to  plaintiff's  notes; 
that  the ,  commissioners  then  increased  the 
tax  value  of  plaintiff's  solvent  credits.  We 
think  this  action  of  the  board  unwarranted 
by  law.  We  do  not  wish  to  be  understood 
as  passing  upon  the  power  of  the  board  of 
commissioners  In  cases  of  fraudulent  under- 
valuation of  property.  That  question  Is  not 
presented  by,  or  Involved  in,  the  decision  of 
this  case. 

Upon  the  statement  of  agreed  facts,  his 
honor  should,  as  we  think,  have  rendered 
Judgment  for  the  plaintiff  for  the  sum  of 
$116 — the  tax  collected  on  the  Increased 
amount  of  valuation — ^and  In  declining  so 
to  do  there  was  error. 

HOKE,  J.  (concurring  In  result).  I  concur 
in  the  disposition  made  of  this  case,  for  the 
reason  that  it  appears  that  the  amount  of 
the  notes,  the  consideration,  the  land  held 
as  security  therefor,  and  all  the  data  afford- 
ing information  as  to  the  true  value  of  the 
notes  in  qrestlon,  were  well  known  to  the 
commissioners,  at  the  time  of  their  July 
meeting,  had  been  for  more  than  a  year, 
and  where  this  Is  true  the  statute  contem- 
plates and  provides  that  any  increase  in  such 
valuation  shall  be  made  or  proceedings  look- 
ing to  that  end  should  be  formally  Instituted 
at  the  July  meeting  referred  to,  and  regu- 
larly pursued;  and  that  an  Increase  at  any 
subsequent  time  arising  from  the  fact,  and 
that  alone,  that  a  subsequent  sale  of  the 
land  has  disclosed  that  the  valuation  appear- 
ing on  the  tax  list  may  have  been  too  low,  is 
without  warrant  of  law.  Where,  as  stated, 
all  the  data  relevant  to  the  inquiry  are  knovn 
to  the  authorities  before  the  regular  meeting 


provided  for  tlie  puipoife,  a  taxpayer'  has  a 
right  to  rely  on  the  valuation  fixed  at  that 
time,  and  to  provide  for  paying  his  taxes  for 
the  year  on  that  basis.  He  should  not  be 
subjected  to  the  uncertainties  incident  to  a 
subsequent  raise  of  the  valuation  in  the  dis- 
cretion of  the  commissioners,  where,  as  stat- 
ed, all  the  pertinent  facts  were  fully  known 
to  them  at  the  regular  meeting  specially 
provided  by  law  for  the  purpose. 

CLARK,  G.  J.  (dissenting).  It  appears 
from  the  facts  agreed  that  In  June,  1907,  the 
plaintiff  was  owner  of  $25,000  In  first  mort- 
gage bonds  secured  on  a  tract  of  land  which 
he  had  sold,  and  that  he  listed  them  for  tax- 
ation at  that  sum.  In  February,  1908,  on  his 
application,  the  board  of  commissioners,  of 
which  the  i^aintiff  was  at  that  time  a  mem- 
ber, reduced  the  valuation  to  $12,500.  In 
June,  1908,  the  plaintiff  on  his  own  motion 
listed  the  bonds  for  taxation  in  the  sum 
of  $11,000,  deducting  therefrom  $3,000  for  in- 
debtedness due  by  him.  At  their  meeting  in 
July  the  board  passed  a  resolution  as  fol- 
lows: *'It  has  been  reported  to  the  county 
comDiissioners  that  Mr.  Fred  Wolfenden  has 
In  his  possession  solvent  credits  that  he  has 
failed  to  list  for  taxation  for  the  year  1908. 
The  said  board,  upon  receiving  such  informa- 
tion, requested  Mr.  Wolfenden  to  list  such 
property,  if  It  has  not  been  listed,  as  the 
law  requires.'*  The  board  then  and  therp 
took  notice  that  the  property  had  not  all  been 
listed,  or  had  been  listed  for  only  a  part  of 
its  value.  It  is  not  material  whether  the 
property  had  been  listed  at  an  undervalua- 
tion or  part  of  the  bonds  had  not  been  listed 
at  all.  The  effect  is  the  same.  The  object 
of  the  statute  Is  to  require  equality  to  the 
end  that  all  property  shall  bear  its  just  share 
of  the  public  burdens.  But  in  fact  there 
was  here,  according  to  language  of  above  res- 
olution, a  failure  to  list,  an  omission  to  place 
$14,000  of  these  bonds  upon  the  tax  lls^  for 
he  only  listed  $11,000,  though  he  held  $25,000, 
of  the  bonds.  The  plaintiff  took  no  notice 
of  the  request  of  the  board  of  commissioners 
to  "list  such  property."  In  March,  1909,  the 
property  was  sold  under  the  mortgage,  and 
brought  $22,500.  Thereupon,  the  board  tak- 
ing notice  that  the  plaintiff  had  not  complied 
with  their  request,  themselves  raised  the  val- 
uation to  $22,500.  The  plaintiff  appeared  be- 
fore the  board  and  protested,  whereupon  four 
weeks*  notice  was  given  him,  and  he  was 
heard  at  the  April  meeting,  when  the  valu- 
ation was  fixed  at  $22,500.  There  is  no  sug- 
gestion in  the  record  that  this  is  more  than 
the  true  value. 

The  plaintiff  complains,  not  that  the  prop- 
erty was  not  worth  $22,5(X),  but  because  the 
board  raised  the  valuation,  or  listed  the  omit- 
ted bonds,  after  the  July  meeting.  He  con- 
tends that  to  make  a  change  after  that  meet- 
ing win  cause  confusion  and  Instability  in 
the  tax  list  He  listed  these  bonds  at  $25,- 
000  in  June,  1907,  and  persuaded  the  boani 
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to  reduce  their  valaation  for  taxation  to 
$12»500  in  February,  1908.  It  did  not  occur 
to  liim  tbat  this  change  would  produce  con- 
fusion and  Instability  in  the  tax  list  In 
June,  1906,  he  either  listed  them  by  under- 
valuation, or  by  omission  of  some  of  them, 
at  $11,000,  and  it  could  produce  no  more 
confusion  to  raise  them  to  their  true  valua- 
tion in  March,  1909,  than  it  had  been  to  re- 
duce their  valuation  in  February,  1908.  The 
plaintiff's  valuation  of  the  property  was  $25,- 
000  when  he  sold  it  and  took  the  mortgage 
bonds.  At  sale  under  the  mortgage,  the  prop- 
erty brought  $22,500,  so  it  follows  that  for 
the  year  1907  the  plaintiff  had  at  least  $10,- 
000  of  bonds  which  were  exempted  from  tax- 
ation, and  now  he  is  claiming  in  this  action 
tbat  $11,500  should  be  exempt  from  its  fair 
share  of  taxation  for  1908.  The  plaintifTs 
sole  ground  is  that  the  board  could  only  cor- 
rect the  tax  list  at  the  July  meeting.  He 
did  not  act  upon  that  theory  when  he  caused 
the  board  to  make  a  change  of  $12,500  in  his 
favor  in  February,  1908.  Besides,  in  1908, 
the  commissioners  did  take  action  at  the  July 
meeting  by  requesting  the  plaintiff  to  correct 
his  valuation  by  either  raising  it,  or  adding 
the  omitted  bonds,  whichever  it  may  be  con- 
sidered. 

It  is  physically  Impossible  for  a  board  of 
county  commissioners  to  discover  and  correct 
all  the  omissions  and  undervaluations  upon 
the  tax  list  at  their  meeting  in  July.  The 
object  of  the  statute  is  that  all  property 
which  has  been  omitted  or  undervalued  shall 
be  put  upon  the  tax  list  wheneyer  discovered. 
That  duty  is  as  Imperative  when  brought  to 
the  attention  of  the  board  at  any  subsequent 
meeting  as  at  the  July  meeting.  All  that  the 
delinquent  taxpayer  is  entitled  to  is  that  he 
shall  have  notice  and  an  opportunity  to  be 
heard,  and  these  this  plaintiff  has  had.  It  is 
true  that  the  tax  is  a  lien  upon  real  proper- 
ty, and  it  may  be  that  if  the  land  is  sold  be- 
fore the  correction  of  the  tax  valuation  a 
purchaser  without  notice  would  not  be  liable 
for  the  added  taxation.  But  there  is  no  such 
question  here.  There  can  be  no  inconveni- 
ence to  the  public,  nor  any  injustice  to  the 
plaintiff,  in  requiring  him  at  the  April  meet- 
ing to  pay  taxes  upon  the  true  value  of  the 
property  after  due  notice  and  hearing  and 
proof  that  the  property  was  worth  $22,500, 
especially  when  he  had  been  requested  at  the 
July  meeting  to  list  the  property  at  its  cor- 
rect value.  And  more  especially,  since  at  his 
Instance  in  February,  1908,  the  board  had 
corrected  the  tax  valuation  of  these  bonds 
for  1907  by  reducing  them  to  about  half  of 
their  true  value,  whereby  he  escaped  taxa- 
tion on  $11,000  or  $12,000  for  1907. 

It  has  always  been  right  and  Just  that  all 
property  should  bear  its  fair  share  of  public 
burdens.  With  the  increase  in  the  objects 
apd  functions  of  government,  and  the  In- 
orft^se  in  revenue  thereby  necessitated,  it 
b\«  become  vitally  important  that  all  prop- 


erty shall  be  listed  at  its  true  value.  We 
know  that  the  wealth  of  the  state  does  not 
always  bear  its  pro  rata  part  of  taxation. 
This  throws  the  burden  of  taxation  with 
crushing  force  upon  those  of  moderate  or 
humble  means,  whose  little  belongings  are 
visible  and  tangible  and  cannot  escape  the 
hand  of  the  tax  collector,  while  intangible 
and  invisible  property,  such  as  bonds,  notes, 
shares^  stocks,  and  similar  invisible  or  in- 
tangible property  are  either  omitted  wholly 
from  the  tax  list  by  omission  to  list  them, 
or  partly  so  by  undervaluation.  The  Legisla- 
ture, in  passing  this  statute  to  correct  this 
great  and  growing  evil,  certainly  never  in- 
tended that  the  board  of  county  commission- 
ers with  many  thousands  of  names  before 
them  on  the  new  tax  list  at  their  July  meet- 
ing should,  then  and  there,  correct  all  omis- 
sions and  undervaluation  of  property,  and 
that  if  an  evading  taxpayer  should  escape 
their  notice  at  that  meeting  the  board  should 
be  powerless  to  make  the  proper  correc- 
tions when  omissions  or  undervaluations  are 
brought  to  their  attention  at  any  subsequent 
day. 

In  Switzerland,  and  some  other  countries, 
the  statute  provides  that  all  estates  of  de- 
ceased persons  go  into  the  hands  of  a  public 
administrator,  who  shall  compare  the  value 
of  the  estate  with  the  tax  list,  and  if  there  Is 
any  discrepancy  he  shall  go  back  several 
years,  estimating  as  fairly  as  he  can  what 
ought  to  have  been  on  the  tax  list  for  those 
years,  and  shall  take  out  of  the  estate  the 
taxes  on  omitted  or  undervalued  prc^)erty. 
In  England  the  revenue  act  Just  approved  at 
the  polls  requires  that  all  increase  in  the  val- 
ue of  real  property  since  the  last  valuation 
shall  pay  one-fifth  of  such  increase  Into  the 
public  treasury.  Our  statute  has  not  gone  to 
such  an  extent ;  but  it  is  evident  that  the  in- 
tention of  our  Legislature  was  that  all  prop- 
erty should  be  valued  and  taxed  on  an  equal- 
ity, and  there  was  no  intention  that,  if  an 
omission  or  an  undervaluation  should  escape 
the  attention  of  the  board  of  commissioners 
at  their  meeting  in  July,  the  inequality  should 
not  be  corrected  at  any  subsequent  day  dur- 
ing the  year,  even  when  brought  glaringly  to 
their  attention  by  a  public  sale  at  which  the 
property  brought,  as  in  this  case,  more  than 
double  the  value  at  which  the  property  was 
listed.  This  board  of  commissioners  should 
be  commended,  and  not  reversed,  in  seeking 
to  subject  such  property  to  its  fair  and  equa- 
ble share  of  taxation. 

The  board  of  commissioners,  however,  In 
this  case,  did  take  action  at  their  July  meet- 
ing. They  requested  the  plaintiff  to  list  this 
very  property  "as  the  law  requires."  They 
doubtless  thought  he  would  do  so,  without 
being  compelled  by  further  action  on  their 
part  On  finding  later  that  he  had  not  com- 
plied with  their  request,  it  was  their  duty  to 
see  that  the  property  was  properly  listed,  aft- 
er giving  him  due  notice  and  a  hearing,  as 
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tbey  did.  They  could,  not  know  till  after  the 
July  meeting  that  he  had  failed  to  comply 
with  the  notice  and  request  which  they  gave 
him  at  that  meeting. 

It  Is  an  inherent  power  of  the  state  at  any 
and  all  times  to  collect  the  taxes  due  it  by  its 
citizens.  The  state  may  go  back  any  number 
of  years  to  collect  taxes  upon  property  which 
has  not  borne  its  share.  Wilmington  v.  Cron- 
ly,  122  N.  G.  383,  30  S.  E.  9,  and  cases  there 
cited.  Sections  68  and  18  of  the  machinery 
act  of  1909  are  directory,  and  not  mandatory, 
In  that  the  powers  therein  given  can  be  ex- 
ercised at  any  time.  Section  68  says:  **They 
■hall  have  power,  after  notifying  the  owner 
or  agent,  to  raise  the  valuation  of  such  prop- 
erty as  they  shall  deem  unreasonably  low." 
This  part  of  section  68  does  not  confine  the 
board  to  the  second  Monday  of  July,  even 
when  construed  with  the  remainder  of  said 
flection,  but  leaves  the  time  open,  requiring 
only  that  notice  be  given  to  the  taxpayer 
80  that  he  may  appear  and  be  heard.  In 
the  present  case,  all  this  was  done,  and  it  is 
certain  ftom  the  record,  and  is  not  denied, 
that  the  valuation  placed  upon  the  property 
listed  by  the  plaintiff  was  unreasonably  low. 
This  fact,  as  already  stated,  had  been  called 
to  plaintiff's  attention  by  the  board  in  July, 
and  it  was  placed  beyond  question  by  the 
property  having  brought  $22,500  at  public 
sale.  Section  73  of  the  machinery  act  of 
1909  gave  the  board  of  commissioners  pow- 
er, in  any  event,  to  put  upon  the  tax  list 
the  unlisted  valuation  of  the  bonds  in  ques- 
tion. It  can  make  no  difference  whether  the 
shortage  in  the  amount  was  caused  by  the 
omission  to  list  part  of  the  bonds  or  by  the 
omission  to  place  full  and  Just  value  upon 
an  of  them.  The  same  power  is  also  given 
by  section  72. 

The  object  of  the  Legislature  was  to  secure 
the  placing  of  omitted  or  undervalued  prop- 
erty upon  the  tax  list.  There  could  be  no 
surer  way  to  defeat  this  purpose  than  for 
the  act  to  require  that  to  be  done  on  one  cer- 
tain day,  and  that  if  the  board  Is  not  then 
Informed,  or  fails  to  act,  that  the  tax  dodger 
who  escapes  detection  on  that  day  can  snap 
his  fingers  at  the  board  all  the  other  364  days 
of  the  year.  The  Legislature  Intended  no 
such  futility.  There  are  no  words  restrict- 
ing the  board  to  that  day.  The  duty  is  a  gen- 
eral and  a  continuing  one.  The  essential 
thing  is  the  duty,  not  the  date. 

The  board  of  commissioners,  after  notice 
and  hearing,  raised  the  valuation  to  $22,500. 
The  plaintiff  does  not  even  suggest  that  this 
Is  too  much,  and  could  not,  as  the  property 
when  sold  under  his  mortgage  brought  that 
figure.  He  paid  the  $116  taxes  due  on  the 
valuation  which  he  had  not  listed.  He  owed 
that  sum  to  his  state  and  county. 

His  honor  properly  held,  as  I  think,  that 
the  plaintiff  was  not  entitled  to  recover  it 
back. 


(162  N.  C.  |51) 
FORD  V.  MANNING. 

(Supreme  Ck>urt  of  North  Carolina.     March  9, 

1910.)  .  ..,, 

1.  Private  Roads  (S  2*)--Establi8hment.  >  - 

A  cartway  over  the  land  of  another  in 
favor  of  an  individual  citizen  will  be  awarded 
when  the  necessity  for  it  exists;  but  tlie  way 
must  be  laid  in  a  manner  that  is  reasonable  and 
just. 

[Ed.  Note.— For  other  cases,  see  Private 
Roads,  Cent  Dig.  i  1%;   Dec.  Dig.  i  2*] 

2.  Private  Roads  (§  2*)  —  Establishment — 
Petition— Sufficiency. 

A  petition  for  the  establishment  of  a  cart- 
way through  the  land  of  another,  which  alleges 
that  a  cartway  is  necessary  from  the  homestead 
owned  bv  petitioner,  that  the  petitioner  is  -che 
owner  of  a  tract  of  land,  that  about  30  years 
before  there  was  agreed  on  a  cartway  through 
the  lands  mentioned  in  the  petition,  that  the 
cartway  remained  open  to  the  use  of  the  public 
and  for  the  i;)etitioner  until  the  parties  in  po^ 
session  of  the  lands  owned  by  defendant  ob- 
structed it,  etc.,  sufficiently  shows  that  the  peti- 
tioner is  both  settled  on  and  cultivates  the  land 
within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Private  Roads, 
Cent.  Dig.  JJ  5,  6 ;   Dec.  Dig.  $  2.*1 

3.  Private  Roads  (§  2*)— Establishment^ 
Board  of  Supervisors- Meetings. 

The  meetings  provided  for  in  Revisal  1905, 
§  2712,  requiring  the  board  of  supervisors  to 
meet  on  the  first  Saturday  in  Feoruary  and 
August  to  consult  on  the  subject  of  the  condi- 
tion of  the  roads  in  the  township,  etc.,  are  pub- 
lic meetings  for  the  purposes  of  looking  after 
the  public  roads,  and  the  board  may  meet  at 
another  time  in  proceedings  to  obtain  a  cartway 
over  the  land  of  another  in  favor  of  an  in- 
dividual citizen. 

[Ed.  Note. — For  other  cases,  see  Private 
Roads,  Cent.  Dig.  §§  4,  8;   Dec.  Dig.  §  2.*] 

4.  Towns  (|  26*)— Board  of  Supervisors— 
Statutes 

Revisal*  1905,  S  2681,  constituting  the  jus- 
tices of  the  peace  in  each  township  a  board  of 
supervisors,  etc.,  refers  to  justices  who  are  qual- 
ified and  acting,  and  the  two  qualified  and  act- 
ing justices  of  a  township  entitled  to  four  jus- 
tices, one  of  whom  has  resigned  and  one  of 
whom  has  failed  to  qualify,  constitute  the  board 
of   supervisors. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  §  37;    Dec.  Dig.  §  26.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Guion,  Judge. 

Proceedings  by  McG.  Ford  for  the  estab- 
lishment of  a  cartway  through  the  lands  of 
James  M.  Manning.  From  a  judgment  di- 
recting establishment  of  the  cartway,  ren- 
dered on  appeal  from  a  judgment  and  order 
of  the  Board  of  Commissioners  laying  out 
the  way,  defendant  appeals.    Affirmed. 

The  proceedings  were  instituted  before 
the  board  of  supervisors  of  the  township,  on 
notice  duly  given  and  served,  and  on  petition 
setting  forth  a  statement  In  part  as  follows  : 

**The  petition  of  the  undersigned,  McG. 
Ford,  of  Bethel  Township,  Pitt  county,  re- 
spectfully showeth  to  your  honorable  boa^rd 
that  a  cartway  is  necessary  from  the'  old 
homestead  of,  formerly  known  as  the  Betsy 
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Ford  place,  now  owned  by  hlin,  said  McG. 
Ford,  through  the  lands  of  James  M.  Man- 
ning to  the  Bethel  and  Flat  Swamp  county 
road  in  Pitt  county ;  that  your  petitioner  Is 
now  the  owner  of  the  tract  of  land  formerly 
owned  by  Betsy  Ford,  deceased;  that  said 
tract  of  land  is  a  part  of  the  Batson  Whlte- 
hurst  tract  of  land,  being  the  share  No. 
5  in  said  division,  and  being  the  furthest 
share  from  any  public  road;  that  slbout  30 
years  ago  there  was  agreed  upon  a  cartway 
through  said  lands  mentioned  above  in  said 
petition,  and  said  cartway  remained  open  for 
the  use  of  the  public,  also  for  said  petitioner, 
until  about  1902,  when  for  some  cause  un- 
known to  said  petitioner  the  parties  in  pos- 
session of  said  lands  now  owned  by  J.  M. 
Manning  obstructed  said  cartway  so  as  to 
render  it  impassable;  that  the  said  cartway 
would  be  of  great  usefulness  and  convenience 
to  your  petitioner  and  to  the  public  for  the 
following  reasons:  (1)  That  your  said  peti- 
tioner, owning  the  share  No.  5  of  Batson 
Whitehurst  division,  places  his  residence 
about  one-half  mile  from  any  public  road. 
<2)  Your  petitioner  is  deprived  by  the  ob- 
structing of  said  cartway  of  any  outlet  what- 
ever. (3)  It  makes  it  convenient  and  a  near 
route  for  the  public  living  In  the  Immediate 
section.  (4)  Persons  over  whose  lands  said 
cartway  may  pass  have  had  10  days'  notice 
of  the  intention  of  the  undersigned  to  file 
this  petition." 

The  cartway  was  laid  out  by  order  of  the 
board,  as  prayed  for,  and  defendant  appeal- 
ed to  the  board  of  county  commissioners.  De- 
.fendant  appeared  before  the  board  of  com- 
missioners and  moved  to  dismiss  the  case 
for  various  specified  objections  to  the  peti- 
tion. The  board,  having  approved  and  con- 
firmed the  proceedings,  defendant  appealed 
to  the  superior  court.  The  cause  having. been 
called  for  trial,  before  the  jury  was  impan- 
eled, defendant  again  moved  to  dismiss,  as- 
Rigning  for  cause: 

**(1)  For  the  reason,  that  it  appears  upon 
the  face  of  the  order  that  the  supervisors 
met  at  another  time  than  that  provided  for 
in  the  statute — that  is,  other  than  at  the  an- 
nual meeting  provided  by  the  statute;  the 
order  bearing  date  August  26th.  (2)  For  that 
it  does  not  appear  that  a  majority  of  the  su- 
pervisors were  present,  nor  their  reasons  set 
out.  (3)  That  a  paper  writing  found  in  the 
papers  is  not  signed.  That  the  petition  is 
not  sufficient,  in  that  it  appears  to  be  for  a 
public  cartway,  and  for  that  it  does  not  ap- 
pear that  petitioner  was  settled  upon  the 
land." 

And,  in  this  connection,  as  it  appears  from 
the  case  on  appeal,  it  was  admitted : 

**That  this  township  was  entitled  to  four 
justices  of  the  peace,  and  at  the  time  of  the 
order  there  were  but  two  acting  justices  in 
the  township,  one  having  resigned,  and  one 
failing  to  qualify  after  his  election.  The  mo- 
tion to  dismiss  overruled,  and  defen(2ant  ex- 
cepts." 


The  case  was  then  submitted  to  the  jury, 
who  rendered  the  following  verdict: 

"(1)  Is  the  cartway  proposed  by  the  plain- 
tiff necessary,  reasonable,  and  just?  An- 
swer:  *Yes.* 

**(2)  If  so,  what  damages  is  defendant  en- 
titled to  recover  of  plaintiff  by  reason  of 
the  said  cartway?    Answer:  *$20.*" 

There  was  judgment  on  the  verdict  direct- 
ing that  the  cartway  be  laid  off,  in  accord- 
ance with  law,  and  defendant  excepted  and 
appealed,  assigning  for  error  the  order  over- 
ruling his  motion  to  dismiss,  as  hereinbefore 
set  out. 

Jarvis  ft  Blow,  for  appellant.  Skinny  A 
Whedbee,  for  appellee. 

HOKE,  J.  The  right  to  award  a  cartway 
over  the  lands  of  another,  in  favor  of  an  in- 
dividual citizen,  referred  by  most  of  the  cas- 
es to  the  police  power,  when  the  necessity 
for  it  exists  and  in  a  manner  that  is  reason- 
able and  just,  has  been  too  long  established 
with  us  to  require  or  permit  discussion.  Ma- 
yo V.  Thlgpen,  107  N.  C.  63,  11  S.  B.  1052; 
Warlick  v.  Lowman,  103  N.  C.  122,  9  S.  B. 
458 ;  Pool  V.  Trexler,  76  N.  C.  297 ;  Norfleet 
V.  Cromwell,  70  N.  O.  634,  16  Am.  Rep.  787. 
And  while  many  of  the  decisions  are  to  the 
effect  that  these  statutes,  being  in  derogation 
of  common  right,  should  be  strictly  con- 
strued, and  the  petitioner  required  to  bring 
himself  clearly  within  the  meaning  of  their 
terms,  there  Is  doubt  if  some  of  the  cases 
have  not  gone  too  far  in  applying  this  prin- 
ciple of  construction,  and  if  it  is  not  a  more 
wholesome  rule  to  construe  the  statute  in  a 
way  to  promote  its  principal  !ind  beneficent 
purpose.  In  any  event,  on  perusal  of  the 
petition  filed  in  the  present  case,  it  appears 
by  fair  intendment  that  the  petitioner  Is 
both  settled  upon  and  cultivating  the  land, 
'and  so  comes  within  the  express  terms  of  the 
law. 

Though  not  directly  apposite  to  any  ques- 
tion presented  here,  we  think  it  well  to  note 
that  the  law  on  cartways,  as  it  appeared  in 
the  Code  of  1883  (section  2056),  and  on  which 
many  of  our  decisions  were  rendered,  has 
been  amended  by  subsequent  statutes,  so  as 
to  give  the  owner  of  standing  timber  the  right 
to  a  cartway  under  specified  conditions ;  these 
amendments  having  been  brought  forward  in 
Revisal  1905,  §  26SC.  Nor  do  we  think  any 
valid  objection  can  be  made  to  the  order  be- 
cause not  made  at  one  of  the  public  meet- 
ings provided  for  in  the  statute.  Section 
2712.  This  section  directs  that  the  board  of 
supervisors,  at  some  place  in  their  township, 
to  be  agreed  upon  by  themselves  or  on  the 
appointment  of  their  chairman,  shall  meet  on 
the  first  Saturday  in  February  and  August, 
"for  the  purpose  of  consulting  on  the  subject 
of  the  condition  of  the  roads  in  their  town- 
ships, and  once  a  year  during  their  August 
meeting,  they  shall  go  over  and  examine  all 
the  roads  in  their  township,"  etc.    These  are 
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pablic  meetings  reqnlred  by  the  law  chiefly 
for  purposes  of  looking  after  the  public  roads, 
appointing  overseers,  assigning  hands,  etc., 
and  these  public  meetings  shall  not  be  omit- 
ted ;  but  this  requirement  In  no  wise  forbids 
that  the  board  shall  meet  at  other  times,  and 
for  other  purposes,  when  the  well  ordering 
of  the  township  affairs  committed  to  their 
keeping  shall  require  It  Even  In  matters 
pertaining  to  public  roads,  the  statute  clear- 
ly contemplates  that  In  certain  specified  mat- 
ters the  board  may  act  otherwise  than  at 
these  two  public  meetings.  Thus,  in  section 
2715,  with  regard  to  the  appointment  of  over- 
seers, assignment  of  hands,  etc.,  the  statute 
provides :  ''The  board  may  at  any  time  alter 
the  sections  or  allotment,  but  shall  give  no- 
tice," etc.  And  In  the  performance  of  other 
duties  imposed  upon  them,  and  not  contem- 
plated by  the  section  providing  for  these  pub- 
lic meetings,  there  is  nothing  in  the  letter  or 
spirit  of  the  law  which  prevents  their  having 
called  meetings  on  giving  notice  to  parties  In- 
terested. There  is  nothing  in  this  connec- 
tion which  in  any  way  conflicts  with  a  deci- 
sion of  this  court  made  at  the  present  term 
In  the  case  of  Wolfenden  v.  Commissioners, 
67  S.  B.  319.  In  that  case  the  statute  both 
fixed  the  time  and  designated  the  work  to 
be  done,  and  it  was  held  to  be  mandatory. 
This  question,  however,  has  ceased  to  be  of 
importance,  as  the  Legislature,  to  remove  all 
doubts  upon  the  subject,  has  now  provided 
in  express  terms  '*that  special  meetings  of 
the  board  may  be  called."  Laws  1909,  c. 
964,  S2. 

On  the  third  question,  we  are  of  opinion, 
and  so  hold,  ^at  section  2681,  in  constituting 
the  Justices  of  the  peace  of  each  township 
'its  board  of  supervisors,"  the  statute  refers 
to  those  who  are  qualified  and  acting  Justices 
of  the  township;  and  that  the  powers  of 
such  board  are  not  withdrawn  or  annulled 
because  a  given  township  may,  under  the  gen- 
eral law,  be  entitled  to  a  larger  number  of 
Justices,  and  has  not  seen  proper  to  avail 
Itself  of  the  privilege. 

We  make  no  question  of  the  general  prin- 
ciple insisted  upon  by  defendant  that,  where 
a  deliberative  or  ministerial  body  consists  of 
a  definite  number.  In  the  absence  of  other 
specifications,  a  majority  of  such  number  Is 
required  for  a  quorum.  This  has  been  held 
in  reference  to  our  Legislature,  fixed  by  the 
Oonstitution  at  a  definite  number.  But  we 
think,  as  stated,  that  In  establishing  the 
board  of  supervisors,  and  providing  as  the 
law  does  that  the  Justices  of  the  peace  of 
each  township  shall  constitute  its  board,  the 
statute  refers,  as  stated,  to  Justices  who  were 
qualified  and  acting;  and  therefore  the  two 
jQSticeB  who  made  the  order  in  the  present 
case  were  the  board  of  supervisors  for  Bethel 
township,  qualified  and  competent  to  perform 
the  duties  of  such  board.  This  is  not  only 
the  primary  meaning  of  the  language  of  the 


statute,  and  in  accord  with  public  conven- 
ience; but.  If  further  assurance  were  requir- 
ed, we  are  confirmed  In  this  lnterpretati'»ii 
by  the  consideration  that  In  this,  as  in  most 
other  matters  of  importance  coming  wit!- in 
the  scope  of  their  duties,  on  appeal  taken.  »Iie 
question  Is  to  be  heard  and  determined  dp 
novo. 

We  think  the  case  has  been  correctly  dis- 
posed of  by  the  learned  Jndge  who  heard  the 
case  below,  and  his  rulings  and  Judgment  are 
affirmed. 

No  error. 


cm  N.  C.  840) 
STATE  V.  STEPHENS. 

(Supreme  Court  of  North  Carolina.     March  9, 

1910.) 

Cbiminax  Law  (§  1099*)— Case  on  Appeal- 
Service  ON  SOLICITOB. 

The  trial  judge  in  a  criminal  case  cannot* 
authorize  service  of  the  case  on  a^ppeal  on  one 
of  the  attorneys  of  record  assisting  in  the  pros- 
ecution, in  lieu  of  the  solicitor,  but  is  bound  to 
require  service  on  the  solicitor  of  the  state  or  on 
counsel  acting  as  solicitor  pro  tern,  in  the  solic- 
itor's absence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2860,  2867;  Dec.  Dig.  § 
1O90.*] 

Joseph  Stephens  was  convicted  of  murder, 
and  he  appeals.  On  motion  of  the  Attorney 
Creneral  to  remand  the  case  on  appeal  for 
service  on  the  solicitor.     Motion  granted. 

Herbert  McClammy,  for  appellant  Attor- 
ney General  Blckett,  for  the  State. 

PER  CURIAM.  The  Attorney  Oenera! 
moves  to  remahd  the  case  on  appeal,  that  It 
may  be  served  on  the  solicitor  and  (if  ob- 
jected to  by  him)  settled  by  the  judge. 

It  appears  that  the  judge  made  an  entry 
allowing  the  case  on  appeal  to  be  served  ''on 
Joseph  W.  Little,  one  of  the  attorneys  of 
record  (assisting  In  the  prosecution),  in  lieu 
of  the  solicitor."  The  defendant's  case  on 
appeal  was  served  on  said  Little,  not  on  the 
solicitor,  and,  no  exceptions  or  countercase 
having  been  tendered,  the  defendant's  case 
on  appeal  has  been  sent  up  to  this  court.  The 
conviction  Is  of  murder  in  the  first  degree, 
and  there  are  68  assignments  of  error. 

In  State  v.  Cameron,  121  N.  C.  572,  28  S. 
B,  139,  It  was  held  that  the  case  on  ai»peiil 
must  be  served  on  the  solicitor,  and  that 
service  upon  the  assistant  counsel  Is  not  suf- 
ficient, and  that  service  on  any  one  other 
than  the  solicitor  Is  valid  only  when,  the 
solicitor  being  absent,  a  solicitor  pro  tem.  Is 
acting  by  his  authority  or  by  appointment  of 
the  judge,  duly  recorded,  and  where  'counsel 
other  than  the  pro  tem.  solicitor  (In  the  ab- 
sence from  the  trial  of  the  solicitor)  has  ac- 
cepted service  or  acted  in  settling  the  case, 
this  court  will  remand  for  service  upon  the 
solicitor.     This  was  cited  and  approved  In 
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State  ▼.  Chaffln,  125  N.  0.  665,  34  S.  E.  516, 
and  State  v.  CJonly,  130  N.  C.  684,  41  S.  E. 
594. 

In  State  v.  Clenny,  133  N.  C.  682,  45  S.  B. 
525,  It  was  again  held  that  service  on,  or 
acceptance  by,  counsel  who  appeared  with 
solicitor,  was  not  valid,  even  though  such 
counsel  had  gone  before  the  judge  and  there 
agreed  upon  a  case;  and  the  court  remanded 
the  case  with  direction  to  the  clerk  to  send 
immediately  to  the  solicitor  a  copy  of  de- 
fendant's case  on  appeal,  to  the  end  that  the 
case  should  be  settled,  in  the  manner  provid- 
ed by  law.  The  court  "laid  down  the  rule 
that  the  signature  of  the  solicitor,  a  sworn 
officer,  should  appear  in  the  make-up  of  all 
criminal  actions  on  appeal,  where  he  is  pres- 
ent at  the  trial.** 

The  judge  below  ignored  this  rule,  doubt- 
lees  by  Inadvertence.  He  could  not  authorize 
service  of  the  case  on  appeal  to  be  made  up- 
on any  one  other  than  the  solicitor,  or  coun- 
sel acting  as  solicitor  pro  tem.  in  the  solici- 
tor's absence.  State  v.  Cameron,  121  N.  C. 
572,  28  S.  B.  139.  The  clerk  of  the  court  be- 
low will  at  once  transmit  a  copy  of  the  de- 
fendant's case  on  appeal  to  the  solicitor,  who 
will  within  15  days  thereafter  serve  on  the 
defendant's  counsel  his  exceptions  or  counter- 
case,  unless  he  accept  the  same.  To  that  end 
this  case  on  appeal  is  remanded,  and  this 
case  Is  continued  here  to  be  heard  in  regular 
order  at  the  end  of  the  docket,  unless  upon 
motion,  after  the  return  of  the  case  on  ap- 
peal, it  is  set  for  an  earlier  day. 

Motion  allowed. 


(152  N.  0.  US) 

KNIGHT  V.  EVERETT. 

(Supreme  Court  of  North  Carolina.     March  9. 

1910.) 

1.  Witnesses  (§  159*)— Competency— Person- 
Ai.  Transactions  with  Deceased  Persons. 

'In  an  action  by  a  physician  against  an  ad- 
ministrator for  medical  services  rendered  dece- 
dent, plaintiff  was  incompetent  to  testify  that 
be  attended  deceased,  the  number  of  visits,  the 
turn  due,  and  the  value  of  his  services,  and  to 
prove  the  items  of  the  account,  as  such  evidence 
related  to  personal  transactions  with  deceased, 
within  the  prohibition  of  Revisal,  §  1631. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  676;   Dec.  Dig.  §  159.*] 

2.  Witnesses  (§  159*)— Personal  Transac- 
tions—"Communication"— Claims  Against 
Deceased  Persons. 

A  claimant  against  decedent's  estate  can- 
not prove  by  his  own  testimony  either  an  ex- 
press contract  for  services,  which  would  be  a 
"communication"  with  the  deceased,  nor  an  im- 
plied contract,  by  showing  a  "'personal  transac- 
tion" as  services  rendered. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  676 ;    Dec.  Dig.  §  159.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1342 ;   vol.  8,  p.  7608.] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Cooke,  Judge. 
Action  by  J.  B.  H.  Knight  against  S.  J. 


Everett,  as  administrator,  etc.    Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

S.  A.  Newell,  for  appellant  Winston  & 
Everett,  for  respondent 

CLARK,  C.  J.  This  is  an  action  for  medi- 
cal services  rendered  by  the  plaintiff,  a  phy- 
sician, to  the  defendants  intestate.  The 
plaintiff  was  offered  as  a  witness  in  his  own 
behalf  to  prove  that  he  attended  on  the  de- 
fendant, had  an  account  against  him  there- 
for, to  prove  the  items  of  the  account,  the 
number  of  visits  he  made,  the  sum  due  him 
therefor,  and  the  value  of  his  services.  Each 
of  these  questions  was  objected  to,  and  was 
properly  ruled  out  Such  evidence  was  clear- 
ly as  to  "personal  transactions"  with  the  de- 
ceased, and  incompetent  under  the  terms  of 
the  statute  (Revisal,  §  1631;  Bunn  v.  Todd, 
107  N.  C.  206,  11  S.  E.  1043,  and  cases  cited 
thereunder  in  the  annotated  edition) ;  the  de- 
fendant not  having  testified  as  to  these  mat- 
ters. The  plaintiff  cannot  prove  by  his  own 
testimony  either  an  express  contract,  which 
would  be  a  "communication"  with  the  de- 
ceased, nor  an  implied  contract,  by  showing 
a  ^'personal  transaction,"  as  services  ren- 
dered. Dunn  V.  Currie,  141  N.  C.  125,  53  S- 
E.  533 ;  Davidson  v.  Bardiu,  139  N.  a  1,  51 
S.  E.  779. 

The  only  other  exception  is  to  the  charge 
of  the  court  upon  the  statute  of  limitation, 
and  need  not  be  considered;  for,  as  by  the 
exclusion  of  the  plaintiff's  testimony  there 
was  no  indebtedness  proven,  any  instruction 
upon  the  statute  of  limitation,  if  erroneous, 
would  be  harmless  error. 

No  error. 


(152  N.  C.  16S> 

FARMERS*    &    MERCHANTS*    BANK    OP 

AVILLIAMSTON  v.  GERMANIA 

LIFE  INS.  CO. 

(Supreme  Court  of  North  Carolina.    March  16, 

1910.) 

Appeal  and  Ebbob  (§  832*)  —  Rehkabino  — 
Newly  Discovered  Evidence. 

On  a  petition  for  rehearing,  newly  discover- 
ed evidence,  consisting  of  declarations  of  plain- 
tiff's witnesses,  made  since  the  trial  and  while 
the  case  was  pending  on  appeal,  cumulative  in 
character,  and  not  decisive  of  the  real  question 
which  controlled  the  court  in  its  decision,  will 
not  be  noticed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3215 ;    Dec.  Dig.  f  832.*] 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  150  N.  C.  770,  64 
S.  E.  902. 

BROWN,  J.  We  have  considered  the  peti- 
tion to  rehear  this  cause  with  that  care 
which  its  importance  deserves.  Although 
impressed  by  the  learned  and  well-considered 
supporting  briefs  filed  by  defendant,  we  are 
unable  to  discover  that  we  have  overlooked 
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any  authority  or  polut  called  to  our  attention 
on  the  first  hearing  of  the  case.  An  exami- 
nation of  the  original  briefs  discloses  that 
every  contention  now  made  (except  the  new- 
ly discovered  evidence)  was  fully  presented 
at  that  time,  and  the  opinion  shows  they 
were  given  due  consideration.  Upon  re-ex- 
aminatlon  we  still  think  there  was  evidence 
which  compelled  his  honor  to  submit  the 
question  of  notice  as  to  the  fraudulent  char- 
acter of  the  check  sued  upon  to  the  Jury, 
and  that  the  instructions  given  were  full  and 
correct. 

As  to  the  newly  discovered  evidence,  that 
oonsists  of  alleged  statements  made  by  F.  S. 
Fagan,  cashier,  and  by  one  of  the  directors  of 
the  plaintiff  bank,  Dr.  Knight,  since  the  trial 
of  the  cause,  and  while  It  was  pending  in  this 
court  It  is  contended  that  the  alleged  new- 
ly discovered  evidence  is  important,  in  that 
it  goes  to  show  that,  outside  of  any  con- 
structive notice  which  it  was  claimed  the 
plaintiff  had  of  the  limitations  upon  the 
authority  of  Hall  under  his  contract  with  the 
defendant,  the  plaintiff  had  actual  knowledge 
thereof.  We  think  that  at  best  the  newly 
discovered  evidence  is  only  cumulative  In 
character,  consisting  of  declarations  alleged 
to  have  been  made  by  plaintiff's  witness 
since  the  trial  to  some  of  defendant's  attor- 
neys, and  that  it  is  of  no  great  importance. 
The  check  sued  on  was  one  drawn  by  Miss 
Parham,  not  by  Hall,  and  in  pursuance  of 
express  authority  given  by  defendant,  as  we 
have  held.  Any  limitations  Imposed  upon 
Hairs  personal  authority  by  his  contract 
with  defendant  (which  the  newly  discovered 
evidence  is  relied  upon  to  fix  the  plaintiff 
with  knowledge  of)  it  would  seem  to  us  not 
to  be  decisive  of  the  real  question  which 
controlled  the  court. 

It  appears  both  from  the  majority  and  mi- 
nority opinions  that  the  vital  questions  were 
whether  Hall  and  Miss  Parham  were  en* 
gaged  in  a  kiting  business,  and  whether  or 
not  that  fact  was  known  to  the  plaintiff,  or 
could  have  been  known  by  the  exercise  of 
reasonable  diligence,  and  the  further  fact  as 
to  the  authority  of  Miss  Parham  to  draw  the 
check  sued  on.  Were  we  triers  of  the  fact, 
we  might  have  reached  a  different  conclu- 
sion ;  but  the  Jury  have  found  that  the  plain- 
tiff had  no  knowledge  of  any  such  kiting,  and 
that  it  could  not.  In  the  exercise  of  ordinary 
care  under  the  circumstances,  have  obtained 
this  knowledge.  We  have  held,  and  still 
hold,  that,  taking  the  evidence  of  the  cashier 
and  the  testimony  as  a  whole,  the  trial  Judge 
was  not  authorized  to  instruct  the  Jury  that 
in  any  view  of  It  plaintiff*  was  fixed  with 
knowledge  of  the  fraudulent  character  of  the 
check  sued  on.  The  Judge  charged  fully  up- 
on this  phase  of  the  case,  and  it  was  fully 
presented  and  carefully  considered  by  this 
court  when  the  case  was  originally  heard. 

The  petition  to  rehear  is  dismissed. 


MANNING,  J.,  took  part  in  the  decision 
upon  this  petition  and  concurs  with  thie  ma- 
jority opinion.  HOKE,  J.,  adheres  to  his 
concurrence  in  the  former  dissenting  opinion 
of  (X)NNOR,  J.,  as  presenting  his  views. 


(152  N.  c.  IfiT) 

CLARK  MFG.  CO.  v.  WBSTE5RN  UNION 

TELEGRAPH  CO. 

(Sapreme  Court  of  North  Carolina.     March  9, 

1910.) 

Telegraphs  and  Telephones  (i  67*)~Ds- 
LAYED  Messages— Damages. 

Plaintiff's  agent  in  New  York,  already  hav- 
ing a  bid  of  "eight  one-half  for  two  fifty  arills," 
sent  to  plaintiff  a  telegram  asking  plaintiff  if  It 
would  accept  such  price  if  the  agent  "could  get 
an  offer,"  and  requesting  an  answer.  Plaintiff 
answered  that  it  would  accept  the  price  if  the 
agent  could  do  no  better.  Both  telemms  were 
delayed,  and  the  order  was  lost.  Held,  that  the 
telegrams  on  their  face  did  not  import  a  con- 
tract, but  merely  afforded  authority  for  the 
making  of  one,  and  the  telegraph  company,  not 
having  been  informed  of  any  special  damage 
from  delay,  was  not  liable  for  the  profits  and 
interests  lost  by  plaintiff's  failure  to  consum- 
mate the  sale,  but  was  only  liable  for  nominal 
damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  65;  Dec.  Dig.  | 
67.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;  W.  IL  Allen,  Judge. 

Action  by  the  Clark  Manufacturing  Com- 
pany against  the  Western  Union  Telegraph 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

CJivll  action  to  recover  damages  for  failure 
to  deliver  a  telegram  within  a  reasonable 
time,  heard  by  his  honor  W.  R.  Allen,  judge, 
at  fall  term,  1909  of  the  superior  court  of 
Wake  county,  upon  exceptions  to  the  report 
of  a  referee,  to  whom  the  cause  had  been  re- 
ferred by  consent  The  Judge  overruled  all 
the  defendant's  exceptions  to  the  report  and 
fully  confirmed  the  same.  To  this  Judgment 
the  defendant  duly  excepted  and  appealed. 
Among  other  exceptions  overruled  by  the  su- 
perior court  is  defendant's  exception  to  the 
twenty-second  finding  of  the  referee,  which 
is  as  follows:  "(22)  That  the  plaintiff,  the 
Clark  Manufacturing  Company,  because  of  the 
aforesaid  delays  in  transmitting  and  deliver- 
ing the  telegrams  and  messages  referred  to, 
and  set  out  In  findings  5  and  13  above,  which 
delays  were  caused  by  the  negligence  and 
want  of  ordinary  care  on  the  part  of  the  de- 
fendant, has  been  damaged  in  the  sum  of 
$556.10  made  up  as  follows: 

Difference  between  8^  cents  (being 
amount  of  bona  fide  offer)  and  8^ 
cents  (price  at  which  sold)  per  yard 
for  166,000  yards  of  drill  cloth |416  00 

Loss  of  interest  from  December  21, 
1905.  to  February  20,  1906,  on 
$14,110,  the  amount  for  which  said 
cloth  would  have  sold  at  8^  cents 
per  yard 141  00 


Total $556  00" 
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Womack  &  Pace  and  Philip  H.  Busbee,  for 
appellant  G.  B.  Denson  and  Walter  Clark, 
Jr.,  for  appellee. 

BROWN,  J.  From  the  findings  of  the  ref- 
eree  it  appears  that  about  10  o'clock  a.  m. 
December  21,  1905,  the  Textile  Commission 
Company  filed  in  the  oflSce  of  the  defendant, 
at  New  York,  for  transmission  to  the  Clark 
Manufacturing  Company,  at  Jonesboro,  N.  C, 
the  following  telegram:  "New  York,  Dec.  21, 
1905.  Clark  Manufacturing  Company,  Jones- 
boro, N.  C.  Will  you  accept  eight  one-half  all 
two  fifty  drills  on  hand  if  we  can  get  offer?  An- 
swer. Textile  Commission  Company."  Which 
telegram  was  delivered  to  the  Clark  Manu- 
facturing Company  at  Jonesboro,  betwe^i  2:40 
and  8  o'clock  p.  m.  on  the  same  date.  Prior 
to  3:16  p.  m.  the  Clark  Manufacturing  Com- 
pany filed  with  the  defendant,  at  Jonesboro, 
the  following  message,  addressed  to  the  Tex- 
tile Commission  Company,  at  New  York: 
"Jonesboro,  N.  C.  Dec.  21, 1905.  Textile  Com- 
mission Company,  53  Worth  Street,  New  York 
City.  Will  accept  eight  half  fot  two  fifty 
drills  If  you  can  do  no  better.  Would  like  to 
close  osanburgs  order  before  cotton  advances. 
David  Clark."  Which  telegram  wias  deliver- 
ed to  the  Textile  Commission  Company  after 
5  o'clock  p.  m.  on  same  day.  Upon  a  consid- 
eration of  this  case,  and  after  most  careful 
examination  of  the  full  briefs  filed  by  counsel 
for  both  parties,  we  are  unanimously  of  the 
opinion  that  the  learned  judge  of  the  superior 
court  erred  In  overruling  the  defendant's  ex- 
ception to  the  finding  of  the  referee  as  to  the 
quantum  of  damage. 

Owing  to  the  indefinite  and  uncertain  char- 
acter of  the  telegraphic  correspondence,  we 
think,  upon  the  gi*eat  weight  of  authority, 
both  text-writers  and  Judicial  precedents,  that 
the  plaintiff  is  entitled  to  recover  only  nomin- 
al damage,  to  wl't,  the  charges  paid  for  the 
telegram  from  the  Textile  Commission,  in 
case  it  has  paid  them  or  incurred  them.  It 
seems  to  be  an  almost  universal  principle  of 
the  law  of  damage,  imbedded  in  the  Jurispru- 
dence of  this  country  and  Great  Britain,  and 
adopted  in  this  state  by  unanimous  decisions 
in  many  cases,  that  under  any  contract  to 
transmit  a  message  by  telegraph,  as  under 
any  other  contract,  the  damages  for  a  breach 
must  be  limited  to  those  which  may  be  fair- 
ly considered  as  necessarily  arising,  accord- 
ing to  the  usual  course  of  things,  from  the 
breach  of  the  very  contract  sued  upon,  or 
which  both  parties  must  reasonably  have  un- 
derstood and  contemplated  when  making  the 
contract  as  likely  to  result  from  its  breach. 
This  principle  is  recognized  in  all  the  o£Lses 
cited  by  the  learned  counsel  for  plaintiff,  and 
in  hundreds  of  others  in  addition.  It  is  found- 
ed upon  the  rule  laid  down  in  the  familiar 
English  case  of  Hadley  v.  Baxendale,  9  Exch. 
345,  which  has  been  quoted  and  approved  by 
the  Supreme  Court  of  the  United  States  and 
practically  all  the  other  Judicial  tribunals  of 
this  country.     Telegraph  Co.  v.  llall.  3  2-1   U. 


S.  444,  8  Sup.  Ct  577,  31  L.  Ed.  479;  Prim- 
rose V.  Telegraph  Co.,  154  U.  S.  1, 14  Sup.  Ct 
1098,  38  L.  Ed.  883;  Wood,  Mayne  on  Dam- 
ages, §  13,  and  notes;  Joyce  on  Damages,  S 
1403;  Sutherland  on  Damages,  i  50.  The 
rule  as  stated  by  Joyce  is  that,  if  the  seud«- 
of  a  message  does  not  notify  the  company  of 
its  importance,  or  of  special  damages  which 
may  result  from  a  breach  of  the  contract, 
and  the  message  does  not  from  its  language 
convey  to  the  company  any  such  knowledge, 
only  such  dsamages  may  be  recovered  as 
could  have  been  reasonably  anticipated  from 
the  language  of  the  message,  and  there  can 
be  no  recovery  for  damages  arising  out  of 
such  special  circumstances.  Section  1403,  and 
notes,  citing  a  great  array  of  decided  cases. 
The  rule  is  applied  by  this  court  in  actions 
against  telegraph  companies  for  negligence  in 
transmitting  and  delivering  messages.  Wil- 
liams v.  Telegraph  Co.,  136  N.  C.  84,  48  S.  E. 
559,  and  cases  cited.  In  his  well-considered 
opinion  in  this  case  Mr.  Justice  Walker 
quotes  at  length  from  the  Supreme  CouYt  of 
Massachusetts  an  extract,  showing  the  impor- 
tance and  Inherent  Justice  of  this  rule.  Ap- 
plying this  established  principle  to  the  facts 
of  this  case,  it  is  iquite  clear  that  the  plain- 
tiff is  not  entitled  to  recover  the  special  dam- 
ages claimed. 

It  is  not  contended  that  the  defendant  had 
any  notice  of  any  special  circumstances,  or 
any  other  knowledge  of  the  nature  of  the 
transaction,  or  of  the  consequences  of  delay, 
other  than  such  as  is  afforded  by  the  tele- 
gram itself.  It  is  apparent  that  the  mes- 
sage gives  no  indication  of  a  contract  to  sell, 
or  that  one  would  be  entered  into  immediate- 
ly upon  receipt  of  the  answer,  and  the  an- 
swer itself  is  not  a  definite  acceptance  of  a 
proposition  to  sell,  but  makes  it  the  duty  of 
plaintiff's  factor  to  endeavor  to  get  a  better 
price.  The  telegram  to  plaintiff  does  not 
state  that  an  offer  had  been  made,  but  plain- 
ly implies  that  up  to  that  date  no  such  offer 
had  been  received.  This  Is  the  construction 
that  the  sender  Intended  should  be  placed 
upon  it  by  the  plaintiff,  and  the  reply  shows 
that  it  was  the  construction  actually  placed 
upon  it  by  the  sendee.  In  the  examination 
of  Meyer,  General  Manager  of  the  Textile 
Company,  who  sent  the  telegram,  and  who  Is 
examined  as  a  witness  for  plaintiff,  he  is 
asked  why  he  sent  a  misleading  telegram, 
concealing  the  fact  that  he  had  such  offer? 
The  answer  of  the  witness  has  at  least  one 
merit,  and  that  is  candor.  He  says:  *'For 
the  reason  that  we  knew  that  the  offer 
which  we  had  in  hand  was  full  market  price 
for  the  goods,  and  the  best  price  that  it  was 
possible  to  get,  and  we  worded  our  telegram 
as  we  did  for  the  reason  that  we  did  not 
want  the  Clark  Manufacturing  Company  to 
know  positively  that  we  had  a  definite  offer 
for,  as  is  frequently  the  case  with  a  mill 
when  they  find  you  have  a  good  offer,  they 
expect  you  to  get  a  little  more,  and  in  the 
nieantinie  they  sit  down  between  two  chairs 
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and  we  miss  the  sale."  And  again  in  same 
deposition :  "Q.  Do  you  mean  that  we  sball 
understand  you  to  say  that  the  telegram  to 
^x>ur  principal  was  distinctly  meant  to  con- 
ceal from  the  person  the  fact  that  you  had 
an  offer  for  the  goods?  A.  In  the  sense 
chat  we  did  not  want  them  to  know  tbut  we 
had  a  firm  bid  price,  yes,  actiug  lu  the  best 
interest  of  the  mili."  There  Is  some  attempt 
to  show  that  It  is  the  custom  of  commission 
houses  to  send  such  misleading  telegrams  to 
their  principals,  even  when  they  have  a  defi- 
nite bid,  to  prevent  the  factories  from  asking 
a  higher  price.  But  even  If  such  evideuce 
be  considered  pertinent,  there  is  nothing  to 
show  that  the  defendant's  agents  had  knowl- 
edge of  such  an  extraordinary  custom  obtain- 
ing In  the  cotton  goods  trade.  We  can  see 
no  reason  why,  If  this  telegram  was  intend- 
ed to  mislead,  and  actually  did  deceive,  the 
plaintiff,  engaged  In  the  business  and  sup- 
posed to  be  conversant  with  its  peculiar 
usages,  ft  should  not  also  mislead  this  de- 
fendant as  to  the  real  purpose  for  which  it 
was  sent  Giving  it  the  only  construction 
the  words  are  susceptible  of,  the  same  ob- 
stacle confronts  this  plaintiff  as  in  Beatty  v. 
Telegraph  Co.,  52  W.  Va.  410,  44  S.  E.  309, 
where  the  Supreme  Court  of  West  Virginia, 
says:  ''But  the  trouble  facing  the  plaintiff 
in  this  ease  is  that  there  was  no  final  con- 
tract between  the  parties,  but  only  a  proposal 
for  a  contract,  and  there  can  be  no  contract 
without  both  a  proposal  and  Its  acceptance. 
The  failure  of  the  telegraph  company  did 
not  cause  the  breach  of  a  consummated  con- 
tract; it  only  prevented  one  tliat  might  or 
might  not  have  been  made.*'  See,  also,  Hos- 
iery Co.  V.  Telegraph  Co.,  123  Ga.  216,  51  S. 
B.  290,  and  Wilson  ▼.  Telegraph  Co.,  124  Ga. 
181,  52  S.  E.  163. 

The  offer  must  be  distinct  as  such,  and  not 
merely  an  invitation  to  enter  into  negotia- 
tions upon  a  certain  basis.  Wire  Works  v. 
Sorrell,  142  Mass.  442,  8  N.  E.  332;  Beaupre 
V.  Telegraph  Co.,  21  Minn.  155,  and  24  Am.  & 
Eng.,  and  cases  dted.  See,  also.  Manufactur- 
ing Co.  T.  Felder,  115  Ga.  408,  41  8.  E.  664 ; 
Moulton  ▼.  Kershaw,  59  Wis.  816,  18  N.  W. 
172,  48  Am.  Rep.  516;  Clay  v.  Telegraph  Co., 
81  Ga.  285,  6  S.  B.  813,  12  Am.  St  Rep.  316 ; 
Merrill  v.  Telegraph  Co.,  78  Me.  97,  2  Atl. 
847;  Telegraph  Co.  ▼.  Connelly,  2  Willson, 
dv.  Cas.  Ct.  App.  <Tez.)  ^  113;  Thompson, 
Electricity;  Walser  v.  Telegraph  Co.,  114 
N.  C.  440,  19  S.  B.  366;  Telegraph  Co.  v. 
Way,  83  Ala.  559,  4  South.  844.  The  text- 
writers  declare  that  the  offer  must  be  one 
which  is  Intended  of  itself  to  create  legal 
relations  upon  acceptance.  1  Paige  on  Con- 
tracts, §  26;  Clark  on  Contracts,  §  29.  These 
principles  were  applied  by  the  Supreme 
Oourt  of  the  United  States  in  a  case  like 


this,  and  a  recovery  for  moiTe  than  nominal 
damages  denied.  They  were  applied  by  this 
court  In  a  unanimous  opinion  to  the  case  of 
Tanning  Co.  v.  Telegraph  Co.,  In  many  re- 
spects vei*y  similar  to  this,  and  a  recovery  of 
substantial  damages  denied.  143  N.  C.  370, 
55  S.  E.  777.  The  telegram  in  this  case  as 
iu  that  Is  merely  what  the  books  call  a  "trade 
iuquiry."  The  recent  case  of  Williamson  v. 
Telegraph  Co.,  151  N.  C.  223,  05  S.  E.  9TG,  has 
no  aijplication  to  the  facts  of  this  ciise.  The 
uej^ligeiice  tiiere  consisted  hi  a  ml:,  take  iu 
transmission.  In  bis  opinion  the  leanied 
Chief  Justice  asks  the  pertinent  questioQ: 
"Was  the  message  such  as  would  put  the  de-' 
fendant  on  notice  of  damages  resulting  as 
the  consequence  of  an  erroneous  transmis- 
sion?" The  court  thought  it  did.  The  tele- 
gram related  to  an  actual  sale  of  goods,  and 
the  error  consisted  In  transmitting  the  word 
'*nine"  Instead  of  "ninety."  The  distinction 
between  the  cases  is  so  marked  and  obvious 
that  we  will  not  discuss  it.  The  telegram  in 
the  case  at  bar  not  only  failed  to  disclose  on 
its  face  anything  in  the  nature  of  a  sale  or 
contract,  but  was  intended  to  create  on  the 
mind  of  the  sendee  the  contrary  impression. 
It  was  calculated  to  mislead  the  company,  as 
well  as  the  sendee,  as  to  the  true  nature  of 
the  transaction  the  sender  had  In  hand. 
When  the  sender  elects  to  studiously  conceal 
the  true  nature  of  the  transaction  by  mis- 
leading words  he  thereby  puts  the  telegraph 
company  in  Ignorance  us  to  the  character  of 
the  duty  Imposed  upon  it,  or  the  magnitude 
of  its  liability,  and  the  same  principle  which 
prevents  a  recovery  in  case  of  cipher  mes- 
sages will  prevent  it  in  cases  of  this  char- 
acter. ''Nothing  is  more  important  or  Just," 
says  Sommervllle,  J.,  in  Telegraph  Co.  v. 
Way,  83  Ala.  503.  4  South.  853,  "In  this  view 
of  the  subject,  than  that  the  law  should  re- 
quire the  sender  at  his  hazard  to  disclose 
the  meaning  or  nature  of  the  message.  In  or- 
der that  the  company  may  observe  such  pre- 
cautions as  may  be  necessary  to  guard  Itself 
against  the  risk  incident  to  the  duty  to  be 
performed."  Hale  on  Damages,  p.  201,  and 
cases  cited.  There  is  no  evidence  in  the  rec- 
ord that  the  plaintiff  has  paid  anything  on 
account  of  the  telegraph  charges  on  the  de- 
layed message  received  from  the  Textile 
Company.  If  so,  plaintiff  would  be  entitled 
to  recover  such  sum.  That  may  be  inquired 
into  in  the  Superior  Oourt. 

The  exception  of  the  defendant  to  the 
twenty-second  finding  of  referee  is  suRtnin- 
ed,  and  the  cause  remanded,  to  be  proceeded 
with  in  accordance  with  this  opinion. 

Reversed. 

The  CHIEF  JUSTICE  took  no  part  in  the 
decision  of  this  case. 
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DEANS  et  aL  T.  ATLANTIC  COAST  LINE 

R.  CO. 

(Siq>reme  Court  of  North  Carolina.    March  16, 

1910.) 

1.  Casriebs  (I  159*)— Loss  of  Goods— Time 
FOB  Notice. 

In  an  action  for  loss  of  a  portion  of  a  ship- 
ment in  which  the  coart  holds  as  unreasonable 
and  void  a  stipulation  in  the  bill  of  lading  that 
notice  of  a  loss  should  be  p;iven  in  30  days,  a 
charge  that  notice  of  loss  within  60  days,  would 
be  in  reasonable  time  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  670;  Dec.  Dig.  g  159.  ♦] 

2.  Cabbiebs  (i  159*)— Loss  of  Goods— Time 
FOB  Notice— Statute  of  Limitations. 

•  Where  a  stipulation  in  a  bill  of  lading  pro- 
viding, for  notice  of  loss  within  30  days  is  un- 
reasonable and  void,  the  time  of  giving  notice 
is  not  at  large  and  governed  by  the  three-year 
statute  of  limitations,  but  notice  must  be  given 
in  a  reasonable  tlme^  since  such  stipulation  is 
not  a  statute  of  limitation  restricting  time  of 
suit 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dfe.  S  159.*] 

Appeal  from  Superior  Court,  Edgecombe 
County;  Cook,  Judge. 

Action  by  W.  T.  Deans  and  another  against 
ttie  .Atlantic  Coast  Line  Railroad  Company. 
Fcom  a  judgment  for  defendant,  plalntifiCs 
appeal.    No  error. 

The  plaintiffs  sued  to  recover  the  value  of 
goods,  lost  in  transportation  and  the  statu- 
tory penalty  for  nonpayment  of  claim  in  90 
d^^s.  The  shipment,  in  which  the  shortage 
was  discovered,  was  received  at  South  Bos- 
ton, Va.,  on  July  11,  1906,  from  the  Stebblus, 
Lat^^on,  Spraggins  Company,  at  that  place, 
to  be  carried  to  the  plaintiffs  at  Tarboro. 
ThJe  initial  carrier  was  the  Norfolk  &  West- 
ern Railway  Company.  The  claim  in  writing 
for"the  lost  goods  was  filed  March  17,  1907, 
th^  value  being  $139.31.  The  shipment  seems 
to  have  been  promptly  forwarded  and  reach- 
ed Tarboro  without  apparent  delay.  The 
goods  were  checked  up  upon  arrival  and  the 
shortage  discovered.  The  defendant  denied 
liability,  because  of  the  unreasonable  delay 
in  filing  claim.  The  bill  of  lading  contained 
the*foUowing  provision:  "Claims  for  loss  or 
damage  must  be  made,  in  writing,  to  the 
agent  at  point  of  delivery,  promptly  after  ar- 
rival of  the  property,  and  if  delayed  for 
more  than  thirty  days  after  the  delivery  of 
the  property,  or  after  due  time  for  the  de- 
livery thereof,  no  carrier  hereunder  shall  be 
lialSle  in  any  event."  His  honor  charged 
the  Jury  that  the  30-day  limit  of  the  bill  of 
lading  in  which  to  file  claim  was  void,  but 
the  plaintiffs  must  give  notice  to  the  carrier 
of  loss  of  goods  from  box  In  a  reasonnble 
time,  and  that  if  they  should  find  that  the 
plaintiffs'  gave  notice  of  the  loss  within  00 
days,  this  would  be  in  reasonable  time;  but 
if  they  should  find  that  notice  of  the  loss 
was  not  given  to  the  agent  within  60  days  by 
the  plaintiffs,  then  it  would  be  an  unreason- 


able time,  and  they  should  answer  the  issu^ 
'*No."  The  Jury  answered  the  issue  of  iu- 
debtness,  "No,"  and  Judgment  was  rendered 
for  defendant,  and  plaintiffs  appealed  to  this 
court 

W.  O.  Howard,  for  appellants.    P.  S.  Spru- 
111,  and  J.  L.  Brldgers,  for  respondent 


MANNING,  J.    The  only  error  assigned  is 
the  charge  of  the  learned  trial  Judge,  which 
we  have  quoted  in  the  statement  of  the  case. 
The  stipulation  of  30  days,  as  the  time  limit 
in  which  the  notice  of  loss,  to  be  available  to 
plaintiff,  should  be  given,  was  properly  held 
by  the  trial  Judge  to  be  unreasonable  and 
void.    Mfg.  Co.  V.  Railroad,  128  N.  C.  280,  38 
S.  E.  894,  83  Am.  St  Rep.  G75.    In  that  case, 
this  court  said:    "We  do  not  think  the  stipu- 
lation under  consideration  is  reasonable,  and 
therefore  it  cannot  be  enforced.    We  deem  it 
proper  to  state  that  we  are  inclined  to  think 
that,  in  analogy  to  the  ruling  as  to  telegraph 
and  express  companies,  a  stipulation  requir- 
ing a  demand  to  be  made  within  60  days  aft- 
er notice  of  loss  or  damage  would  be  reason- 
able.    Sherrill  v.  Tel.  Co.,  109  N.  C.  527  [14 
S.  E.  94];  Lewis  v.  Tel.  Co.,  117  N.  C.  4.30 
[23  S.  E.  319] ;  Cigar  Co.  v.  Express  Co..  120 
N.  C.  348  [27  S.  E.  73] ;  Watch  Co  v.  Express 
Co.,  120  N.  C.  351  [27  S.  E.  74]."     It  is  ob- 
vious from  the  charge  of  his  honor  that  he 
followed  the  suggestion  of  this  court  in  that 
case.    Striking  out  the  word  "thirty."  in  the 
stipulation,  there  is  the  provision  that  the 
claim   for   loss   or   damage   must  be   made 
"promptly,"  and,  under  the  language  of  this 
court  above  quoted,  a  claim  for  loss  or  dam- 
age would  be  promptly  made  if  made  within 
60  days.     It  is  suggested,  however,  by   the 
learned  counsel  of  the  plaintiff,  that  as  the 
30-day  limit  Is  unreasonable  and  void,  the 
time  is  "at  large,"  and  is  governed  by  the 
three-year  statute  of  limitations.  This  posi- 
tion is  met  by  the  cases  of  Sherrill  v.  TeL 
Co.,  109  N.  C.  527,  14  S.  E.  94,  and  Cigar  Co. 
V.  Express  Co.,  120  N.  C.  348,  27  S.  E.  73.    In 
each  of  those  cases,  it  is  distinctly  held  that 
these  stipulations  are  "not  statutes  of  limi- 
tations restricting  the  time  within  which  ac- 
tion may  be  brought"    If  the  plaintiffs  had 
given  the  notice  of  their  loss  within  60  days, 
their  cause  of  action  would  not  have  been 
barred   until  three  years   had  elapsed.      It 
may  be  well  to  state  that  in  1908  the  Inter- 
state   Commerce    Commission    adopted    the 
standard   bill   of   lading,   which    is   now    in 
force,  and  that  this  bill  of  lading  prescribes 
four  months  as  the  time  limit  in  which  claim 
for  loss  Is  to  be  made.    This  regulation  was 
prescribed,  however,  two  years  after  the  ship- 
ment in  the  present  case.     We  are  of  the 
opinion  that  his  honor  committed  no  error  in 
the  Instruction  complained  of,  and  his  Judg- 
ment is  affirmed. 

No  error. 


•For  oth«r  CMet  ■••  lame  topic  and  section  NUMB  BR  in  Dec.  &  Am.  D  ga.  1907  to  daU.  &  Reporter  Indexes 
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BTRINGFIBLD  ▼.  SOUTHERN  RT.  CO. 

(Supreme  0)DTt  of  North  Carolina.     March  9, 

1910.) 

I.  Cabbiers  (1 1J50*>— Contract  of  Shipment 
— Stipulation  Against  Negligence. 

A  carrier  cannot  contract  to  be  relieved,  in 

irhole  or  in  part,   from  liability  for  damages 

caused  by  its  negligence. 
[Ed.    Note.— For   other   cases,    see    Carriers, 

Gent.  Dig.  Sf  654-659;  Dec.  Dig.  f  150.*] 

2.   OaBBIEBS  (fi  158*)-^CONTBAGT  OF  SHIPMENT 
— LiMITINO  XjABIIiITT  TO  AGBKED  AMOUNT. 

A  provision  in  a  carrier's  contract  of  ship- 
ment, limiting  liability  to  an  agreed  amount,  is 
invalid  where  the  injury  is  caused  by  the  car- 
rier's negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  if  663-667,  699-710,  718.  718^4; 
Dec.  Dig.  §  158.*] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Haywood 
County;  Ferguson,  Judge. 

Action  by  one  Strlngfleld  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Modified 
and  affirmed. 

Civil  action  to  recover  damages  for  injuries 
done  to  a  mare,  shipped  over  the  lines  of  de- 
fendant company,  and  attributed  to  negli- 
gence on  part  of  defendant  and  its  employes. 

There  was  evidence  to  the  effect  that  the 
mare  in  question  was  a  valuable  animal, 
standard  bred,  about  six  years  of  age,  with 
fine  qualities  and  great  speed,  and  was 
bought  by  plaintiff  from  W.  A.  Davis,  Esq., 
at  Lettsworth,  La.,  in  September,  1906,  for 
$450;  that  she  was  shipped  from  Lettsworth 
to  New  Orleans,  and  there  reshipped  to  plain- 
tiff at  address,  Waynesvllle,  N.  C,  on  Sep- 
tember 25,  1906;  that  the  ordinary  time  be- 
tween the  points  was  something  like  four 
days,  but  the  mare  did  not  arrive  at  Waynes- 
vllle until  October  9tb,  having  been  sent  to 
a  wrong  place  and  by  improper  routes,  and 
by  reason  of  this  delay  and  lack  of  proper 
care  and  attention,  she  arrived  finally  at 
WaynesTille  in  a  very  bad  plight  and  condi- 
tion, and  was  thereby  seriously  and  perma- 
nently injured;  that  the  charge  for  freight 
and  feed  paid  by  plaintiff  amounted  to  $56.- 
50,  and  plaintiff  testified  that  the  mare  at 
Waynesvllle,  in  good  condition,  would  have 
been  worth  from  $1,000  to  $1,500,  and  in  her 
actual  condition,  and  owing  to  damage  done 
Id  shipment,  she  was  not  worth  more  than 
$125  or  $150.  There  was  other  testimony  as 
to  the  high  value  of  the  mare,  her  excellent 
condition  when  received  for  shipment,  and 
the  great  damage  done  by  lack  of  proper  care 
and  attention  on  the  route.  The  mare  was 
shipped  in  a  single  car,  under  an  ordinary 
live  stock  contract  In  which  it  was  stipulat- 
ed: "That  should  damage  for  which  said 
carrier  may  be  liable,  the  value  at  the  date 
and  place  of  shipment  shall  govern  the  set- 
tlement; and  in  which  the  amount  claimed 


shall  not  exceed  for  stallion  or  Jack  $150l00, 
for  horse  or  mule  $75.00,  for  mare  and  colt 
together  $100,  and  which  amount  it  is  agreed 
are  as  much  as  such  animals  as  are  herein 
agreed  to  be  transported  are  reasonably 
worth,"  etc. 

Defendant  offered  no  evidence,  and  there 
was  no  testimony  of  any  representations 
made  as  to  the  value  of  the  mare,  nor  any 
inquiry  made  by  defendant's  agents  as  to 
such  value,  or  any  agreement  or  bargaining 
together  on  such  value,  except  as  contained 
in  the  printed  ordinary  live  stock  contract, 
signed  by  the  shipper  at  the  time  the  mare 
was  received.  On  the  argument  the  plaintiff 
did  not  insist  as  a  basis  of  adjustment  on  the 
value,  except  at  the  place  of  shipment,  and 
in  the  charge,  on  the  question  of  damages, 
the  court  instructed  the  jury  that,  this  posi- 
tion having  been  taken  by  plaintiff,  the  jury 
could  not  in  any  event  act  upon  a  greater 
valuation,  and  they  were  further  instructed 
that,  if  damages  were  allowed,  they  could 
add  to  the  amount  of  the  injury  done  the 
$56.50  costs  for  feed  and  transportation  be- 
tween the  shipper  and  receiving  party.  In 
apt  time,  and  with  other  requests,  the  court 
was  asked  by  defendant  to  charge  the  jury 
specially:  "(4)  That  if  the  shipper  declared 
the  value  of  the  mare,  and  the  carrier  ac- 
cepted the  same  in  good  faith  as  the  real 
value,  and  the  freight  rate  was  based  there- 
on, then  the  stipulation  is  valid  and  binding 
upon  the  plaintiff,  and  the  plaintiff  is  now 
estopped  to  claim  a  greater  amount  than  the 
agreed  valuation  in  the  contract.  (5)  That  In 
no  view  of  the  case  is  the  defendant  entitled 
to  recover  more  than  $75."  Which  requests 
were  refused,  and  the  defendant  excepted. 

The  jury  rendered  the  following  verdict: 

"(1)  Was  the  plaintiff's  mare  injured  by 
negligence  of  defendant,  as  alleged  in  com- 
plaint?   Answer:    Yes. 

''(2)  If  BO,  what  damages  is  plaintiff  0n- 
tltled  to  recover?  Answer:  Three  hundred 
and  fifty-six  dollars  and  50-100." 

Judgment  on  the  verdict,  and  defendant 
excepted  and  appealed. 

W.  T.  Crawford,  for  appellant.  W.  B.  Rod- 
man and  Moore  &  Rollins,  for  appellee. 

HOKE,  J.  It  is  a  principle  well  establish- 
ed in  this  state  that  a  common  carrier  in  its 
contract  of  shipment  cannot  stipulate  against 
recovery  for  a  loss  or  damage  occasioned  by 
its  own  negligence,  and  it  can  make  no  such 
stipulation  as  to  either  total  or  partial  loss. 
Speaking  to  this  question,  in .  Everett  v. 
Railroad,  138  N.  C.  71,  50  S.  E.  558  (1  L.  R. 
A.  [N.  S.]  985),  the  court  said:  "It  is  the 
law  of  this  state,  declared  by  repeated  deci- 
sions, that  common  carriers  are  not  permit- 
ted to  contract  against  loss  occasioned  by 
their  own  negligence.  They  can  contract  nei- 
ther for  total  nor  for  partial  exemption  ftom 
loss  so  occasioned.    Capehart  v.  Railroad,  81 


•For  other  eases  see  same  topic  and  section  blUMBBR  in  Dec.  ft  Am.  D!g8.  1907  to  date,  ft  Reporter  In(l(>ze« 
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N.  C  438  [31  Am.  Rep.  505] ;  Gardner  r.  Rail- 
road, 127  N.  C.  293  [37  S.  E.  328].  The  same 
doctrine  is  very  generally  accepted  in  other 
Jnrisdlctlons.  It  would  be  an  idle  thing  for 
the  courts  to  declare  the  principle  that  con- 
tracts for  total  exemption  from  such  loss  are 
subversive  of  public  policy  and  void,  and,  at 
the  same  time,  permit  and  uphold  a  partial 
limitation  which  could  avail  to  prevent  any- 
thing like  adequate  and  substantial  recovery 
by  the  shipper.  Therefore  It  is  held  that  any 
limitation  of  liability  by  contract  designed 
for  the  purpose  is  forbidden."  And  the  doc- 
trine 80  stated  is  declared  and  sustained  in 
numerous  cases  here,  and  in  other  courts  of 
recognized  authority.  McConnell  v.  Railroad, 
144  N.  C.  90,  56  S.  E.  559 ;  Parker  v.  Rail- 
road, 133  N.  C.  885,  45  S.  E.  658,  63  I/.  R.  A. 
827;  Mitchell  v.  Railroad,  124  N.  C.  238,  82 
S.  E.  671,  44  Ia  R.  a.  515 ;  Capehart  v.  Rail- 
road, 81  N.  C.  438,  31  Am.  Rep.  505;  Calde- 
ron  V.  Steamship  Co.,  170  U.  S.  272,  18  Sup. 
Ot.  588,  42  Ia  Ed.  1033;  Railway  v.  Solan, 
169  U.  S.  135,  18  Sup.  Ct.  289,  42  L.  Ed.  688 ; 
Railway  v.  Lockwood.  84  U.  S.  357,  21  U  Ed. 
627 ;  Moulton  v.  Railway,  31  Minn.  85,  16  N. 
W.  497,  47  Am.  Rep.  781 ;  Railway  v.  Wynn, 

88  Tenn.  320,  14  S.  W.  311 ;  Hudson  v.  Rail- 
road, 92  Iowa,  231,  60  N.  W.  608,  54  Am.  St 
Rep.  550;  Railway  v.  Hall,  124  Ga.  322,  52 
S.  E.  679.  4  L.  R.  A.  (N.  S.)  898,  110  Am.  St 
Rep.  170;  Railway  v.  Keener.  93  6a.  808,  21 
S.  E.  287;  Express  Co.  v.  Backman,  28  Ohio 
St  156. 

In  those  states,  however,  where  the  prin- 
ciple Indicated  more  fully  obtains,  it  has  been 
held  that,  when  properly  understood  and  ap- 
plied, it  does  not  prevent  parties  from  agree- 
ing upon  the  valuation  of  a  given  shipment 
which  shall  form  the  basis  of  adjustment  in 
case  of  loss  or  damage,  and  where  this  Is 
done  in  the  bona  fide  effort  to  fix  upon  the 
true  value,  and  is  made  the  basis  of  a  fair 
and  reasonable  shipping  rate,  the  parties  will 
be  held  to  the  agreed  valuation,  though  the 
loss  shall  occur  by  reason  of  the  carrier*s 
negligence.  Conditions  under  which  this  ap- 
parent limitation  upon  the  more  general  prin- 
ciple is  at  times  permissible  are  suggested  in 
Everett's  Case,  supra,  as  follows:  **Such 
agreements  are  upheld  where,  the  carrier  be- 
ing without  knowledge  or  notice  of  the  true 
value,"  and  it  might  be  properly  added, 
'•without  fair  and  reasonable  opportunity  for 
obtaining  the  same,'*  **the  parties  agree  upon 
a  valuation  of  the  particular  goods  shipped, 
approximating  the  average  value  of  ordinary 
goodd  of  like  kind,  and  make  such  valuation 
the  basis  of  a  Just  and  reasonable  shipping 
rate."  And  In  Moulton's  Case,  supra,  the 
same  limitation  (more  broadly  stated)  and 
the  reasons  for  It  are  given  as  follows  (page 

89  of  31  Minn.,  page  498  of  16  N.  W.  [47  Am. 
Rep.  7811) :  **Yet  there  is  no  reason  why  the 
contracting  parties  may  not  In  gbod  faith 
agree  upon  the  value  of  the  property  pre- 
sented for  transportation  or  fairly  liquidate 
the  damages  recoverable,  In  accordance  with 


the  supposed  value.  Such  an  agreement 
would  not  be  an  abrogation  of  the  require- 
ments of  the  law,  but  only  an  application  of 
the  law  as  It  is  by  the  parties  themselves 
to  the  circumstances  of  the  particular  case." 
And  in  accord  with  this  suggestion,  in  Hutch- 
inson on  Carriers,  §  426,  the  author  in  treat- 
ing this  subject,  after  considering  the  va- 
rious decisions  on  the  subject,  states  the 
rule  to  be  as  follows:  "For  the  puriK>se, 
therefore,  of  securing  such  information,  and 
of  establishing  a  basis  upon  which  to  compute 
his  charges,  the  carrier  may,  by  a  contract 
fairly  and  honestly  entered  into  with  the 
owner  of  the  goods,  stipulate  either  that  the 
goods  are  of  a  certain  value,  or  that  their 
value  does  not  exceed  a  certain  sum,  and 
that,  in  the  event  of  loss,  his  liability  shall 
not  exceed  the  sum  at  which  the  goods  are 
valued ;  and,  when  fairly  entered  into  with  a 
view  to  placing  a  bona  fide  value  on  the 
goods,  the  contract  will  be  conclusive  on  the 
owner,  and  the  carrier  will  not  be  liable  for 
a  greater  sum  than  that  at  which  the  goods^ 
are  valued,  although  his  own  misconduct  has 
caused  their  loss."  And  in  section  427: 
"And  It  may  be  stated  as  the  better  rule 
that,  where  the  value  agreed  upon  is  so  out 
of  harmony  with  the  ordinary  values  of  sim- 
ilar kinds  of  goods  as  to  indicate  that  the 
question  of  value  did  not  in  fact  enter  into 
the  agreement  and  tlie  carrier,  under  the  cir- 
cumstances, must  have  known  of  the  dis- 
crepancy, the  agreement  placing  a  value  on. 
the  goods  will  be  considered  as  a  mere  at- 
tempt by  the  carrier  to  secure  a  partial  ex- 
emption from  liability,  and  of  no  effect  Ixi. 
relieving  him  from  the  obligation  of  respond- 
ing for  their  real  value  where  his  mlscon* 
duct  has  occasioned  their  loss.  So  in  the  ab- 
sence of  fraud  or  concealment  on  the  part  of 
the  owner  of  the  goods  whereby  the  carrier 
has  been  misled,  the  valuation  agreed  upon,, 
it  is  said,  must  be  reasonable,  regard  being 
had  to  the  real  value  ^of  the  goods;  and,  if 
such  value  be  unreasonable,  the  owner  will 
not  be  estopped  from  claiming  damages  oa 
the  basis  of  their  real  value." 

The  apparent  limitation  pointed  out  and 
stated  in  these  citations  was  applied  by  this 
court  to  a  live  stock  contract,  in  Jones  v. 
Railroad,  148  N.  C.  580,  62  S.  EX  701,  vbere- 
a  quantity  of  stock  was  shipped  in  car  load 
lots,  and  an  average  valuation  placed  on  the- 
shipment  of  $100  a  head.  While  the  average 
valuation  fixed  upon  now  for  several  years 
may  have  been  too  low  according  to  the  price 
of  stock  which  now  prevails,  and  though 
the  damage  done  to  the  particular  horse  and' 
mule  in  that  case  was  somewhat  in  excess  or 
the  average  agreed  upon,  the  court  was  of 
opinion  that  the  discrepancy  or  disposition 
was  not  so  marked  as  to  Justify  it  In  hold- 
ing, as  a  matter  of  law,  that  the  general 
average  agreed  upon  in  the  contract  was  in 
violation  of  the  public  policy  which  forms 
the  basis  of  the  general  rule.  So  the  agreed, 
valuation  in  that  particular  stipulation  was^ 
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Dpneld.  And  a  like  ruling  was  made  at  tbe 
preBent  term  in  Winslow  Brofl.  v.  Railroad, 
65  S.  R  965.  But,  as  pointed  out  in  the  con- 
curring opinion  in  Jones  r.  Railroad,  supra, 
in  order  to  extend  the  application  of  the 
doctrine  suggested  to  a  given  shipment  all 
the  conditions  Indicated  must  occur,  and 
the  ruling  and  the  reason  for  it  are,  we  think, 
correctly  stated  as  follows':  "In  the  rare  and 
exceptional  cases  when  a  carrier  is  allowed, 
on  recovery  had  for  breach  of  contract  ot 
carriage  of  certain  classes  of  goods,  to  limit 
the  amount  of  such  recovery  to  a  value  fixed 
and  predetermined  by  the  contract  of  ship- 
ment, the  rule  is,  I  think,  correctly  stated  in 
Everett's  Case,  as  follows:  *Such  agree- 
ments are  upheld  where,  the  carrier  being 
wlthont  knowledge  or  notice  of  the  true  val- 
ue, the  parties  agree  upon  a  valuation  of  the 
partlcnlar  goods  shipped,  approximating  the 
average  value  of  ordinary  goods  of  like  kind, 
and  make  such  valuation  the  basis  of  a  Just 
and  reasonable  shipping  rate.'  This  rule  is 
particularly  applicable  to  shipments  of  stock 
in  quantities,  and  eminently  just  to  both  par- 
ties to  such  contracts,'  affording  to  the  ship- 
per a  fair  and  reasonable  shipping  rate,  and 
protecting  the  carrier  from  exorbitant  and 
unconscionable  recoveries  by  reason  of  ex- 
cessive valuations  which  it  had  no  oppor- 
tunity to  ascertain  or  to  resist  successfully, 
and  for  which  It  has  received  no  adequate 
compensation.  Bnt  to  permit  or  uphold  such 
a  contract,  when  the  loss  arises  from  negli- 
gence, all  the  conditions  suggested  must  ex- 
ist The  carrier  must  be  without  knowl- 
edge or  notice  of  the  true  value;  the  valua- 
tion must  be  the  fair  average  valuation  of 
property  of  like  kind,  and  it  must  have  been 
made  the  basis  of  a  fair  and  reasonable  ship- 
ping rate" — adding  to  the  statement,  as  here- 
tofore suggested,  the  carrier  being  without 
notice  m  knowledge  of  the  true  value,  or 
fair  and  reasonable  opportunity  for  ascer- 
taining the  same. 

We  are  not  inadvertent  to  decisions  in 
Massachusetts,  to  the  effect  that,  where  a 
contract  fairly  entered  into  between  the 
carrier  and  the  shipper,  fixes  the  property 
at  a  stated  value,  and  makes  same  the  basis 
of  the  shipping  rate  and  of  adjustment  in 
case  of  loss  or  damage,  such  valuation  will 
be  upheld  though  the  injury  complained  of 
arose  from  the  carrier's  negligence.  Squire 
V.  Railroad,  98  Mass.  239;  Graves  v.  Rail- 
road, 137  Mass.  33,  50  Am.  Rep.  282.  And 
we  are  aware  that  such  a  principle  was  ex- 
pressly applied  by  the  Supreme  Court  of  the 
United  States  In  the  case  of  Hart  v.  Railway, 
112  U.  8.  331^343,  5  Sup.  Ct  151.  28  L.  Ed. 
717,  and  that  this  decision  has  since  been 
followed  by  others  of  our  state  courts  of 
high  repute,  as  in  Railway  v.  Weakly,  50 
Ark.  397,  8  S.  W.  134,  7  Am.  St  Rep.  104; 
Railroad  v.  Sowell,  90  Tenn.  17,  15  S.  W. 
S37;  Johnstone  v.  Railroad,  39  S.  C.  55,  17 
5?.  B.  512;  Zouch  v.  Railroad.  36  W.  Va.  524, 
15  S.  E.  185,  17  L.  R,  A.  116.     In  this  last 


case,  however,  there  was  a  strong  dissent- 
ing opinion  from  Lucas,  President  to  which 
attention  is  especially  called;  and  we  sub- 
mit that  the  general  principle,  as  maintained 
in  these  decisions,  if  it  can  be  upheld  at  all 
to  the  extent  stated  in  tbe  absence  of  actual 
fraud,  is  erroneously  applied  where,  notably 
as  in  the  Hart  Case,  the  disproportion  be- 
tween the  actual  and  the  stipulated  value  is 
80  pronounced  that  it  is  plainly  apparent 
that  no  effort  was  made  to  fix  upon  the  true 
value  of  the  property  shipped,  or  evrai  to  ap- 
proximate it  Such  a  ruling  on  the  facts  in- 
dicated is  entirely  inconsiatent  with  the  doc- 
trine so  often  and  clearly  announced  by  our 
highest  court,  and  which  so  generally  obtains 
here  and  elsewhere,  that  while  a  common 
carrier  may  by  a  contract  reasonable  in 
Its  terms,  and  founded  on  a  valuable  consid- 
eration, relieve  itself  from  liability  as  in- 
surer, it  cannot,  In  the  absence  of  legislative 
sanction,  limit  its  responsibility  for  loss  or 
damage  resulting  from  its  negligence.  Lock- 
wood's  Case,  supra;    Solan's  Case,  supra. 

Applying,  then,  the  doctrine  as  it  prevails 
with  us,  we  are  of  opinion  that  the  restrictive 
provisions  of  this  contract  relied  upon  by  de- 
fendant cannot  avail  for  its  protection;  for, 
on  the  facts  presented,  it  appears  that  the 
loss  arose  from  defendant's  negligence,  and 
that  there  was  no  effort  by  the  parties  to  fix 
upon  a  correct  valuation  of  this  mare,  nor 
to  approximate  it  nor  was  there  any  place 
for  determining  the  valuation  by  reference  to 
the  fair  average  valuation  of  a  particular 
shipment  sometimes  permissible,  as  In  ship- 
ment of  8to<^  in  quantities,  but  the  restric- 
tion was  Inserted  according  to  a  valuation 
in  a  printed  formula,  arbitrarily  predeter- 
mined, without  reference  to  the  real  value 
of  the  animal,  nor  any  effort  to  ascertain 
such  value.  And  under  numerous  and  well- 
considered  decisions  here  and  elsewhere  a 
restrictive  valuation  so  arrived  at  is  invalid, 
where  the  loss  or  damage  arises  from  tbe 
carrier's  negligence. 

This  was  the  only  question  presented  in 
Everett's  Case,  several  times  referred  to. 
In  that  case  household  goods  were  shipped  at 
a  reduced  rate,  under  a  restrictive  valuation 
of  $5  per  hundred  pounds.  The  loss  a:ttribnt- 
ed  to  the  carrier's  negligence  as  per  contract 
rate  amounted  to  $30,  and  in  actual  value  it 
was  $250.  On  verdict  had,  a  recovery  for 
the  true  value  was  sustained,  notwithstand- 
ing the  restrictive  stipulation  of  the  contract, 
and  though  It  was  entered  into  with  the 
sanction  and  approval  of  the  Corporation 
Commission.  Speaking  to  the  question  in 
Everett's  Case,  the  court  said:  "We  are  sat- 
isfied that  In  tills  instance  both  the  commis- 
sion and  the  railroads  were  prompted  by  a 
laudable  motive  to  afford  shippers  of  small 
means  a  lower  freight  rate.  But  we  cannot 
allow  such  consideration  in  a  particular  case 
to  change  the  rule  of  law  that  we  here  up- 
hold. It  is  one  In  which  the  entire  public  Ih 
interested,  as  well  as  the  individual  shipper. 
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established  and  adhered  to  for  grave  and 
weighty  reasons,  and  necessary  for  the  pro- 
tection of  the  great  body  of  shippers.  A 
principle  so  vital  to  the  public  interest  should 
not  be  altered  or  weakened  because,  in  a 
given  instance,  the  motive  is  good,  and  the 
particular  result  desirable.  If  this  valuation 
entered  as  an  essential  element  into  the 
rate  here  contended  for,  and  the  result  would 
enable  carriers  to  evade  the  law,  the  rate 
itself  Is  invalid,  and  to  that  extent  is  not  a 
binding  regulation."  And  after  referring  to 
various  rulings  of  other  courts  on  such  con- 
tracts, the  opinion  further  says:  "But  in 
none  of  these  is  the  valuation  relied  upon  in 
this  bill  of  lading  sanctioned  or  Justified  to 
the  extent  here  claimed  for  it.  So  far  as  we 
can  discover,  all  of  them  condemn  an  effort 
to  limit  liability  for  negligence  by  a  uniform 
predetermined  valuation,  arbitrarily  fixed  and 
placed  in  a  printed  bill  of  lading  without  any 
reference  to  the  actual  value  of  the  property, 
and  without  any  estimate  made  or  attempt- 
ed to  value  the  property  of  the  particular 
shipment,  more  especially  where  the  differ- 
ence between  the  stipulated  and  actual  val- 
ue is  so  pronounced  that  the  evident  pur- 
pose and  necessary  effect  are  to  practically 
deny  recovery  for  negligence." 

And  in  Keener's  Case,  93  Ga.  108,  21  S. 
B.  287,  Simmons,  J.,  delivering  the  opinion, 
said:  **Where  a  shipper  enters  into  an  ex- 
press contract  with  a  common  carrier,  by 
which  he  agrees  in  consideration  of  a  re- 
duced rate  of  freight  that  the  carrier  shall 
not  be  liable  for  more  than  a  stated  sum  in 
case  the  goods  shipped  are  lost  while  in  the 
carrier's  possession,  the  contract  will  be  up- 
held as  to  loss  not  Involving  negligence  on 
the  part  of  the  carrier,  but  carriers  cannot 
by  any  special  contract  exempt  themselves 
from  liability  for  loss  occasioned  by  their 
negligence,  and  this  is  so  as  well  where  the 
contract  provides  for  partial  or  limited  ex- 
emption as  where  it  contemplates  total  ex- 
emption from  liability."  After  stating  that 
under  certain  circumstances  an  agreed  val- 
uation will  be  upheld.  Judge  Simmons  con- 
tinues: "But  the  principle  which  relieves 
the  carrier  from  liability  for  more  than  the 
agreed  value  does  not. apply  where  the  real 
value  is  merely  arbitrary,  and  fixed  without 
reference  to  the  real  value  of  the  goods,  and 
this  is  understood  by  the  carrier  as  well  as 
the  shipper.  In  the  present  case  there  is 
no  inquiry  on  the  part  of  the  carrier  as  to 
the  value  of  the  goods,  and  it  is  clear  that 
a  valuation  of  $5  per  hundred  pounds  for 
wearing  apparel  and  household  goods  indis- 
criminately could  not  have  been  understood 
to  represent  their  actual  value.  The  con- 
tract In  question  was  simply  an  attempt  to 
limit  the  liability  of  the  carrier  without  re- 
gard to  the  actual  value  of  the  property,  and 
it  follows  from  what  we  have  said  that  it 
was  Inoperative  for  that  purpose,  if  the  loss 
was  occasioned  by  negligence  on  the  part  of 
the  defendant.    There  being  no  explanation 


as  to  how  the  loss  occurred,  the  presump- 
tion is  that  it  resulted  from  the  defendant's 
negligence.*' 

And  in  Railroad  v.  Hall,  supra,  on  a  con- 
tract of  this  same  kind,  it  was  held:  •*(4)  A 
railway  company,  in  its  capacity  as  a  com- 
mon carrier,  may,  as  a  basis  for  fixing  its 
charges  and  limiting  the  amount  of  its  cor- 
responding liability,  lawfully  make  with  a 
shipper  a  contract  of  affreightment,  embra- 
cing an  actual  and  bona  fide  agreement  as  to 
the  value  of  the  property  to  be  transported; 
and  in  such  case  the  latter,  when  loss,  dam- 
age, or  destruction  occurs,  wUl  be  bound  by 
the  agreed  valuation.  But  a  mere  general 
limitation  as  to  the  value,  expressed  in  a  bill 
of  lading,  and  amounting  to  no  more  than  an 
arbitrary  preadjustment  of  the  measure  of 
damages,  will  not,  though  the  shipper  assent 
in  writing  to  the  terms  of  the  document,  serve 
to  exempt  a  negligent  carrier  from  liability 
for  the  true  value." 

And  these  and  other  cases  of  like  import 
are  In  accord  with  the  doctrine  approved  and 
sustained  by  numerous  and  well-considered 
decisions  of  the  Supreme  Court  of  the  United 
States,  notably  in  the  case  of  Calderon  v. 
Steamship  Co.,  170  U.  S.  272,  18  Sup.  Ct  588, 
42  L.  Ed.  1083.  Calderon's  Case  was  an  ac- 
tion involving  a  construction  of  what  is  known 
as  the  "Harter  Act,"  a  statute  passed  by  Con- 
gress in  February,  1803,  chiefiy  for  regulating 
the  liability  of  carriers  of  freight  by  water 
(Act.  Feb.  13,  1893,  c.  105,  27  Stat  445  [U. 
S.  Comp.  St.  1901,  p.  2946]).  Section  1  of  the 
act  endeavoring  to  preserve  the  common-law 
liability  of  carriers,  contained  a  provision 
prohibiting  such  carriers  from  making  stipu- 
lations against  liability  for  loss  or  damage 
arising  from  their  negligence  in  certain  fea- 
tures of  their  contract  of  shipment  In  the 
contract  in  question  there  was  a  provision 
as  follows:  "It  is  also  mutually  agreed  that 
the  carrier  shall  not  be  liable  for  gold,  etc.» 
works  of  art  etc.,  or  for  goods  of  any  descrip- 
tion which  are  above  the  value  of  $100  per 
package,  unless  bills  of  lading  are  signed 
therefor  with  the  value  therein  expressed, 
and  a  special  agreement  is  made."  In  action 
for  loss  attributable  to  the  carrier's  negli- 
gence the  restrictive  stipulation  of  the  con- 
tract was  held  void  ns  against  the  provision 
of  the  act,  such  provision  being  expressive 
of  the  public  policy  obtaining  here ;  and  Asso- 
ciate Justice  Brown,  in  delivering  the  opin- 
ion, among  other  things,  said:  "Under  this 
interpretation  there  Is  a  clear  attempt  on  the 
part  of  the  carrier  to  exonerate  Itself  from 
all  responsibility  for  goods  exceeding  the  val- 
ue of  $100  per  package.  Such  exemption  Is 
not  only  prohibited  by  the  Harter  act  but  Is 
held  to  be  Invalid  in  a  series  of  cases  in  this 
court,  culminating  in  Chicago,  Milwaukee, 
etc..  Railway  v.  Solan,  169  U.  S.  133,  135  [18 
Sup.  Ct  289,  290,  42  L.  Ed.  688],  wherein  it 
was  said  that  *any  contract  by  which  a  com- 
mon carrier  of  goods  or  passengers  under- 
takes to  exempt  himself  from  all  responsibill- 
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ty  for  loss  or  damage  arising  from  the  negli- 
gence of  himself  or  servants  is  void  as  against 
public  policy,  as  attempting  to  put  off  the  es- 
sential duties  resting  upon  every  public  car* 
rler  by  virtue  of  his  employment,  and  as  tend- 
ing to  defeat  the  fundamental  principle  upon 
which  the  law  of  common  carriers  was  estab- 
lished.* The  difficulty  Is  not  removed  by  the 
fact  that  the  carrier  may  render  itself  liable 
for  these  goods  if  'bills  of  lading  are  signed 
therefor,  with  the  value  therein  expressed, 
and  a  special  agreement  is  made.*  This  would 
enable  the  carrier  to  do,  as  was  done  in  this 
case — give  a  bill  of  lading  in  which  no  value 
was  expressed,  under  which  it  would  not  be 
liable  at  all  for  the  safe  transportation  and 
proper  delivery  of  the  property.  This  would 
be  in  direct  contravention  of  the  Harter  act. 
Indeed,  we  understand  it  to  be  practically 
conceded  that  under  the  construction  we  have 
given  to  this  clause  of  the  contract  the  ex- 
emption would  be  unreasonable  and  invalid.'* 

It  is  contended  that  to  allow  plaintiff  to  re*^ 
cover  damages  estimated  on  a  valuation  great- 
er than  that  agreed  upon,  when  such  valua- 
tion was  made  the  basis  of  a  reduced  ship- 
ping rate,  would  be  to  sanction  and  uphold  a 
fraud;  but  we  do  not  think  that  any  such 
position  is  open  to  defendant  in  this  case. 
There  is  a  doctrine,  well  recognized,  that  if  a 
shipper  is  guilty  of  positive  fraud  in  repre- 
senting the  character  and  value  of  goods 
shipped,  reasonably  relied  upon  by  the  car- 
rier, recovery  for  the  actual  value  will  be  de- 
nied; but  no  such  principle  Is  applicable  here. 
The  plaintiff,  the  shipper,  bought  the  mare  in 
Louisiana,  and,  so  far  as  appears,  was  not 
present  when  the  contract  of  shipment  was 
entered  into,  and  while  he  no  doubt  would  be 
bound  by  the  valid  stipulations  of  his  agent, 
there  is  no  allegation  or  suggestion  of  positive 
fraud  or  misrepresentation  on  the  part  of  ei- 
ther of  them;  no  such  issue  was  raised  by  the 
pleadings,  and  no  such  evidence  offered,  and 
counsel  for  defendant,  on  being  questioned  in 
this  respect  on  the  argument,  frankly  admit- 
ted that  defendant  had  no  such  evidence  at 
the  trial,  but  stated  that  he  had  reason  to  be- 
lieve that  such  evidence  could  be  procured, 
and  would  be  forthcoming  if  opportunity  were 
given  by  another  trial.  The  fact  that  a  single 
animal  was  shipped  tfom  New  Orleans  to 
Waynesville  at  a  cost  of  $56.50  might  well  be 
considered  as  affording  fair  notice  that  $75 
was  no  correct  valuation,  and  it  is  perfectly 
apparent,  as  heretofore  stated,  that  the  mare 
was  shipped  on  an  arbitrary  valuation  under 
a  printed  formula,  and  that  no  effort  was 
made  to  fix  upon  a  correct  value,  and  no  state- 
ment or  inquiry  was  made  by  either  side  on 
the  subject. 

Speaking  to  a  like  position  urged  in  Ever- 
ett's Case,  so  often  quoted  from,  the  court 
said:  *'It  is  not  claimed  here  that  the  carrier 
was  misled  or  deceived  in  any  way  as  to  the 
kind  or  value  of  these  goods.  There  is  nei- 
ther allegation  nor  issue  addressed  to  any 
such  question;  and,  as  we  understand  it,  the 

67  S.B.— 22 


defendants  did  not  intend  or  desire  to  raise  it. 
Some  of  the  goods  lost  were  perhaps  not  cor- 
rectly classified  as  household  goods,  but  the 
amount  properly  described  as  household  goods 
was  more  than  sufficient  to  justify  the  ver- 
dict. As  a  matter  of  fact,  no  inquiry  was 
made  about  the  value  of  the  goods,  and  no 
statement  made  concerning  them  one  way  or 
the  other.  The  agent  just  classified  them  at 
the  established  rate  and  uniform  valuation 
provided  for  by  the  regulation  and  printed  in 
the  bill  of  lading,  and  no  effort  was  made  to 
estimate  or  put  any  value  on  the  goods  of 
this  particular  shipment.** 

Nor  do  we  think  that  the  doctrine  of  estop- 
pel as  applied  in  many  of  the  cases  relied  up- 
on by  defendant  should  avail  defendant  here. 
Some  of  these  decisions  could  be  reconciled 
on  the  ground  that,  If  the  disproportion  be- 
tween the  actual  and  the  stipulated  values  is 
so  great  as  to  give  clear  indication  that  there 
was  no  effort  made  to  fix  upon  or  approxi- 
mate the  true  value,  as  in  this  case,  it  could 
be  properly  held  that  such  a  contract  would 
be  neither  fair  nor  reasonable;  but  in  many 
of  them  we  think  the  doctrine  of  estopi)el  is 
too  broadly  stated.  For  if  a  contract  like 
that  one  we  are  considering  is  such  as  to  deny 
substantial  recovery  for  loss  occasioned  by 
the  carrier's  negligence,  it  is  void  as  against 
public  policy,  and  it  is  not  permissible  to  up- 
bold  such  an  agreement  on  the  principle  of 
estoppel.  Such  a  position  carried  to  its  log- 
ical conclusion  would  enable  individuals,  as 
to  their  personal  contracts  and  conduct  to- 
wards each  other,  to  set  at  naught  both  the 
public  statutes  and  police  regulations  of  the 
state.  Accordingly  we  find  that,  except  in 
cases  of  positive  fraud,  which  in  whole  or  in 
part  may  operate  to  set  aside  the  contract 
relation,  the  doctrine  of  estoppel  as  ordinarily 
applied  is  only  available  in  aid  or  extension 
of  valid  contracts.  Bigelow  on  Estoppel  (5th 
Ed.)  citing  Brightman  v.  Hicks,  108  Mass. 
246 ;  Langan  v.  Sankey,  55  Iowa,  52,  7  N.  W. 
393;  Shorman  v.  Eakin.  47  Ark.  351,  1  S.  W. 
559;  Klenk  v.  Knoble,  37  Ark.  304— authori- 
ties which  fully  support  the  text. 

It  may  be  well  to  note  that  the  feature  of 
the  restrictive  stipulation  which  makes  the 
value  at  the  place  of  shipment  the  basis  for 
adjustment  in  case  of  loss  or  damage  is  not 
presented  for  consideration,  as  the  plaintiff's 
counsel  admitted  on  the  argument  that  the 
value  at  the  place  of  shipment  should  consti- 
tute such  basis,  and  the  court  directed  the 
jury  to  accept  and  act  upon  such  valuation  in 
considering  the  case.  Here,  as  in  other  fea- 
tures of  these  restrictive  contracts,  the  case^i 
are  in  conflict  (Hutchinson  on  Carriers,  § 
430);  the  author  stating,  however,  that  the 
weight  of  authorities  favors  the  validity  of 
such  a  stipulation,  and  the  writer,  speaking 
for  himself,  is  Inclined  to  the  opinion  that 
such  a  provision  is  a  reasonable  one,  and 
should  be  upheld,  affording,  as  it  does,  datn 
for  adjustment  ordinarily  more  reliable  amt 
more  easily  obtained. 


338 


67  SOUTHEASTERN  REPORTBJa 


(N.C. 


On  the  whole  matter  we  ai^  of  opinion, 
and  80  hold,  that,  the  damage  done  having 
been  occasioned  by  the  carrier's  negligence, 
the  defendant  Is  resi)onsible  for  the  actual 
loss  as  ascertained  by  the  verdict,  and  that 
the  stipulations  of  the  agreement  by  which 
defendant  seeks  to  restrict  the  value  as  a 
basis  for  adjustment  at  $75  is  In  contraven- 
tion of  public  policy  and  void.  We  note,  how- 
ever, that  the  court  Instructed  the  jury  In 
eflPect  that  they  could  add  to  the  damage  done 
the  mare  the  $56.50  paid  for  transportation  and 
feed,  and  It  Is  apparent  that  the  Jury  hare  fol- 
lowed the  Instruction,  and  added  this  amount 
to  their  estimate.  As  the  mare  was  received 
at  Waynesvllle,  and  the  animal  as  valued  at 
that  point  Is  owned  and  possessed  by  plain- 
tiff, It  would  seem  that  the  charges  for  get- 
ting her  to  Waynesvllle  Is  Included  In  such 
value,  for  It  would  cost  as  much  to  transport 
the  animal  in  the  one  case  as  the  other.  The 
verdict  will  therefore  be  modified  by  reducing 
same  by  this  $56.50,  and,  so  reduced,  the  ver- 
dict and  Judgment  will  be  affirmed. 

Modlffed  and  affirmed. 

CLARK,  C.  J.  (concurring).  The  Hepburn 
amendment  to  section  20  of  the  Interstate 
commerce  act  (U.  S.  Comp.  St.  Supp.  1907, 
p.  906;  Supp.  1909,  p.  1166)  provides  that 
the  initial  carrier  is  liable  for  any  loss,  dam- 
age, or  injury  to  the  goods  caused  by  it  or 
any  connecting  carrier,  and  makes  void  any 
contract,  receipt,  rule,  or  regulation  which 
attempts  to  exempt  the  carrier  from  this 
liability.  12  Am.  &  Eng.  Ann.  Cas.  1133,  and 
cases  cited.  In  Railroad  v.  Crenshaw,  5  Ga. 
App.  675,  63  S.  E.  865,  it  is  held  that  the 
state  courts  have  jurisdiction  of  an  action 
arising  under  the  Hepburn  act,  and  that  any 
limitation  of  value  or  preadjustment  of  dam- 
ages by  stipulation,  restricting  the  recovery 
of  damages  to  an  amount  less  than  the  actu- 
al loss  caused  by  the  carrler*s  negligence,  is 
void  under  this  act.  To  same  effect,  Latta 
V.  Railroad  (C.  C.  A.)  172  Fed.  850.  Under 
these  decisions  the  doctrine  laid  down  in 
Hart  V.  Railroad,  112  U.  6.  331,  6  Sup.  Ct 
151,  28  li.  Ed.  717,  is  reversed  by  the  Hep- 
bum  act,  which  restores  in  its  integrity  the 
common-law  rule  that  a  common  carrier  can- 
not contract  to  be  relieved,  in  whole  or  in 
part,  from  liability  for  damages  caused  by  its 
negligence.  The  Pennsylvania  court  In  Qro- 
gan  V.  Bipress  Co.,  114  Pa.  623,  7  Atl.  134, 
60  Am.  Rep.  360,  even  prior  to  the  Hepburn 
act,  refused  to  follow  the  decision  in  Hart  v. 
Railroad,  supra,  and  many  other  courts  of 
repute  did  the  same,  and  it  may  be  said 
with  some  confidence  that  the  best  legal 
thought  of  the  country  sustained  them.  The 
effect  of  the  Hart  Case,  supra,  if  unreversed, 
would  have  been  to  place  the  business  inter- 
ests of  the  country  in  the  power  of  the  com- 
mon carriers,  for  the  shipper  cannot  contract 
on  equal  terms  with  them.  The  law  must, 
as  of  old,  forbid  unjust  and  unequal  stipula- 
tions in  the  contract  of  carriage.    Independ- 


ent of,  and  anterior  to,  the  Hepburn  act,  it 
was  held  that  a  provision  limiting  liability 
to  an  agreed  amount  is  Invalid  if  the  injury 
was  caused  by  the  carrier's  negligence.  It 
was  so  held  in  England,  Alabama,  California, 
Colorado,  District  of  Columbia,  Georgia,  Il- 
linois, Indiana.  Iowa,  Kansas,  Kentucky, 
Michigan,  Mississippi,  Missouri,  New  .Tersey, 
North  Carolina  (McConnell  v.  Railroad,  144 
N.  C.  90,  56  S.  E.  559,  and  cases  there  cited ; 
Everett  v.  Railroad,  138  N.  C.  68.  50  S.  E. 
557,  1  L.  R.  A.  [N.  S.]  985),  Pennsylvania 
Tennessee,  and  Texas.  See  cases  collected 
in  12  Am.  &  Eng.  Ann.  Cas.  1131-1133. 

BROWN,  J.  I  regret  always  to  differ 
with  my  Brethren,  and  frequently  yield  my 
Judgment  to  the  majority,  but,  with  entire 
deference,  it  appears  to  me  that  their  conclu- 
sion in  this  case  is  at  variance  with  all  of 
our  own  adjudications  on  the  subject,  as 
well  as  other  recognized  authorities. 

The  admitted  facts  are  that  plaintiff's 
agent  toidered  to  defendant  at  New  Orleans 
for  shipment  to  Waynesvllle,  N.  C,  a  mare 
of  great  speed,  standard  bred,  and  claimed 
by  plaintiff  to  be  worth  at  least  $1,000.  A 
few  days  before  shipment  plaintiff  had  paid 
$4.^  for  her.  When  calling  for  bill  of  lading 
plaintiff's  agent  said  nothing  whatever  about 
the  real  intrinsic  value  of  the  mare,  and 
there  Is  not  even  a  suggestion  that  defend- 
ant's agent  had  any  knowledge  thereof.  It  is 
not  claimed  that  he  could  have  acquired  such 
knowledge  by  mere  observation.  The  mare 
was  received  as  an  ordinary  animal,  and  a 
bill  of  lading  issued  and  accepted  by  plain- 
tiff's agent  without  demur  or  objection,  fix- 
ing the  value  of  the  animal  at  $75,  and  con- 
taining this  paragraph:  "And  which  amounts, 
it  is  agreed,  are  as  much  as  such  animals,  as 
are  herein  agreed  to  be  transported,  are  rea- 
sonably worth."  In  consequence  of  such  val- 
uation the  plaintiff  received  a  much  lower 
rate  of  freight  than  he  would  have  received 
had  the  true  value  of  the  animal  been  given. 
There  was  delay  in  delivering  the  mare  at 
Waynesvllle,  and  when  delivered  she  "was  In 
a  damaged  condition.  Plaintiff  sues  for  dam- 
ages, fixing  them  at  $800.  The  jury  assessed 
the  damages  at  $356.  In  apt  time  the  de- 
fendant requested  ln»  writing  the  court  to  in- 
struct the  Jury:  **That  If  the  shipper  de- 
clared the  value  of  the  mare,  and  the  caiv 
rier  accepted  the  same  in  good  faith  as  the 
real  value,  and  the  freight  rate  was  based 
thereon,  then  the  stipulation  is  valid  and 
binding  upon  the  plaintiff,  and  the  plaintiff 
is  now  estopped  to  claim  a  greater  amount 
than  the  agreed  valuation  in  the  contract." 
This  request  was  refused,  and  defendant  ex- 
cepted. 

I  agree  fully  with  the  general  principle 
declared  In  Everett's  Case,  138  N.  C.  71,  50 
S.  B.  567,  1  L.  R.  A.  (N.  S.)  985,  that  a  com- 
mon carrier  cannot  be  permitted  to  contract 
against  loss  occasioned  by  Its  own  negligence. 
That  is  the  law  as  declared  by  this  ami 
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many  other  courts  of  this  country,  and  is 
founded  upon  a  sound  principle  of  public 
policy.  Neyertheless»  those  tribunals,  includ- 
ing our  own,  which  stand  by  that  principle 
bold  that  common  carriers  may  contract  with 
their  patrons  in  reference  to  the  value  of 
live  stock  offered  for  shipment;  and,  where 
the  value  is  reasonable  for  that  species  of 
property,  it  will  be  upheld.  This  is  the  law, 
as  repeatedly  decided  by  this  court.  Selby  y. 
Railroad,  113  N.  G.  588,  18  S.  B.  88,  37  Am. 
St  Rep.  G35 ;  Mitchell  v.  Railroad,  124  N.  G. 
24G,  82  S.  £.  671,  44  L.  R.  A.  515 ;  Gardner 
V.  Railroad,  127  N.  C.  293,  37  S.  B.  328.  This 
rule  is  approved  and  recognized  in  the  Ever- 
ett Case,  supra,  clearly  decided  in  Jones  v. 
Railroad.  148  N.  C.  681,  62  S.  E.  701.  and  as 
late  as  last  term  reiterated  In  Win  slow  v. 
Railroad,  151  N.  C.  250,  66  S.  E.  9G5.  In 
Jones  V.  Railroad  we  held  that:  "A  volun- 
tary agreement  by  the  shipper  with  the  car- 
rier, in  consideration  of  a  reduction  in  the 
rate  of  freight,  that  the  valuation  should  not 
exceed  $100  per  head  Is  valid  as  fixing,  in 
good  faith,  a  stipulated  and  reasonable  value 
for  the  species  of  proi>erty  of  uncertain  val- 
ue, concerning  which,  in  case  of  loss,  the  car- 
rier would  be  without  evidence."  Again,  in 
the  case  of  Winslow  Bros.,  supra,  we  held: 
''A  stipulation  in  a  bill  of  lading  for  the  car- 
riage of  live  stock  that.  In  case  of  loss,  the 
liability  of  the  carrier  should  not  exceed  $100 
per  head,  made  In  consideration  of  reduction 
in  freight  rate,  is  valid."  In  Everett's  Case 
Mr.  Justice  Hoke,  speaking  for  a  unanimous 
court,  said:  "Such  agreements  are  upheld 
where,  the  carrier  being  without  knowledge 
or  notice  of  the  true  value,  the  parties  agree 
upon  a  valuation  of  the  particular  goods 
shipped,  approximating  the  average  value  of 
ordinary  goods  of  like  kind,  and  make  such 
valuation  the  basis  of  a  Just  and  reasonable 
shipping  rate."  In  the  Jones  Case,  supra,  in 
his  concurring  opinion,  the  same  justice  re- 
peats with  approval  the  above,  and  says: 
"This  rule  is  particularly  applicable  to  ship- 
ments of  stock  in  quantities,  and  eminently 
just  to  both  parties  to  such  contracts,  afford- 
ing to  the  shipper  a  fair  and  reasonable  ship- 
ping rate,  and  protecting  the  carrier  from, 
exorbitant  and  unconscionable  recoveries  by 
reason  of  excessive  valuations  which  it  had 
no  opportunity  to  ascertain  or  to  resist  suc- 
cessfully, and  for  which  it  has  received  no 
adequate  comi)ensation.  But  to  permit  or 
uphold  such  a  contract,  when  the  loss  arises 
from  negligence,  all  the  conditions  suggested 
must  exist.  The  carrier  must  be  without 
knowledge  or  notice  of  the  true  value;  the 
valuation  must  be  the  fair  average  valuation 
of  property  of  like  kind,  and  it  must  have 
been  made  the  basis  of  a  fair  and  reasonable 
shipping  rate."  It  appears  to  me  that  the 
tvords  of  my  learned  Brother  are  peculiarly 
«ppHcable  to  this  transaction,  and  that  coun- 
^e\  bad  the  printed  page  before  them  when 
they  framed  the  prayer  for  instruction.     It 


would  seem  that,  if  the  standard  fixtjd  l;y 
him  in  the  E>verett  Case  be  applied  to  the 
facts  of  this  case,  the  plalotlff  should  be  held 
to  his  contract,  and  permitted  to  recover  no 
more  than  the  value  his  agent  accepted. 

1.  The  parties  agreed  upon  a  value,  which 
is  plainly  stated  in  the  bill  of  lading  so  that 
plaintifTs  agent  could  read  it  He  knowing- 
ly accepted  the  written  contract  with  that 
stipulation  in  It,  and  refrained  from  stating 
to  defendant's  agent  the  true  value  of  the 
mare.  It  is  elementary  learning  that  one 
who  accepts  a  written  contract  and  acts  un- 
der it  Is  fixed  with  knowledge  of  Its  provi- 
sions, and  is  bound  by  them.  Upon  this 
principle  the  plaintiff,  who  by  his  agent  ac- 
cepted this  bill  of  lading,  is  deemed  to  hare 
been  cognizant  of  its  stipulations,  and  to  have 
agreed  to  them. 

2.  The  carrier's  agent  was  without  knowl- 
edge or  notice  of  the  true  value  of  the  mare. 
There  is  not  a  suggestion  in  the  record  that 
the  defendant's  agent  at  New  Orleans  knew 
anything  about  the  mare  that  distinguished 
her  from  ordinary  animals  of  the  horse  spe- 
cies. We  know  from  everyday  observation 
and  experience  that  the  true  value  of  a  stand- 
ard-bred racing  horse  is  not  apparent  from 
m^re  inspection.  Neither  his  pedigree  nor 
record  is  apparent  on  the  face  of  the  anlmaL 
To.  the  nonexpert  nothing  is  more  deceptive 
than  horseflesh.  According  to  equine  history 
some  of  the  most  noted  kings  and  queens  of 
the  trotting  track  and  the  turf  have  been  very 
ordinary  looking  animals.  The  renowned  Dex- 
ter in  his  earlier  days  is  said  to  have  sold 
for  a  very  insignificant  sum,  and  tradition 
says  that  the  great  Boston  was  an  ordinary 
looking  animal.  The  famous  Godolphin  Arab, 
whose  descendants  have  been  the  glory  of  the 
English  turf,  pulled  a  scavenger's  cart  through 
the  streets  of  Paris,  and  was  sold  for  a  mere 
song  to  the  English  nobleman,  whose  name 
has  been  handed  down  to  posterity  because 
he  gave  it  to  this  peerless  son  of  the  desert 
It  was  no  difficult  matter  therefore  to  palm 
off  on  defendant's  agent  this  thousand-dollar 
trotter  for  an  ordhiary  horse  such  as  is  ship- 
ped by  railways  almost  every  day  in  the  year. 
It  was  not  necessary  to  make  any  verbal 
misrepresentation  in  order  to  deceiv^^.  The 
agent  of  the  plaintiff  was  guilty  of  a  legal 
and  moral  fraud  which  should  not  be  tolerat- 
ed, much  less  rewarded,  when  he  accepted  a 
shipping  contract  at  a  valuation  of  $75  for  a 
thousand-dollar  mare,  and  kept  his  silence, 
when  he  should  have  spoken,  in  order  to  get 
a  much  reduced  freight  rate.  Having  gotten 
the  rate  through  the  conduct  of  his  agent,  the 
plaintiff,  although  personally  innocent,  should 
be  held  to  the  contract  made  for  him. 

8.  The  valuation  placed  upon  the  mare  in 
the  contract  is  the  average  value  of  ordinary 
horses,  such  as  the  agent  had  the  right  to 
suppose  plaintiff's  mare  to  have  been.  Com- 
mon observation,  in  the  absence  of  any  e\i- 
dence,  should  be  sufficient  to  convince  us  that 
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this  value  of  $75  is  not  merely  nominal,  and 
not  intended  as  an  evasion  of  defendant's  lia- 
bility as  a  carrier.  It  Is  an  average  value 
for  horses  that  are  shipped  by  thousands  over 
the  railroads  of  the  country;  and.  If  the  tax 
books  could  be  examined,  It  would  be  seen 
that  It  Is  greater  than  Is  placed  upon  the 
average  farm  horse  by  tax  assessors.  I  doubt 
If  the  mare  in  question  would  have  brought 
much  more  than  that  at  a  public  sale  in  a 
community  that  knew  nothing  about  her. 

4.  The  valuation,  according  to  the  terms 
of  the  written  contract,  was  made  the  basis 
of  a.  reduced  shipping  rate.  It  stands  to  rea> 
son  that  the  carrier  would  charge,  and  should 
receive,  much  more  for  transporting  a  thous- 
and-dollar race  horse  than  for  a  hundred  dol- 
lar animal.  Gibbon  v.  Paynton,  4  Burrows, 
2298;  Batson  v.  Donovan,  4  B.  &  A.  21;  Hart 
V.  Railroad,  112  U.  S.  33^-343,  5  Sup.  CL 
151,  28  L.  Ed.  717.  I  think  I  have  demon- 
strated that,  Judged  by  the  standard  so  re- 
cently fixed  by  Mr.  Justice  Hoke,  and  gauged 
by  the  four  tests  laid  down  by  him,  this  trans- 
action has  every  element  necessary  to  consti- 
tute a  valid  shipping  contract  which  should 
be  upheld.  The  application  of  the  rule  should 
not  be  made  to  depend  upon  the  number  of 
animals  shipped.  The  very  reason  upon 
which'  the  rule  is  founded  forbids  It.  The 
principle  upon  which  the  ruling  Is  based^  is 
that  ordinary  shipments  of  goods  and  mer- 
chandize disclose  their  approximate  value,  and 
the  carrier's  agent  by  Inspection  can  learn  It, 
but  that,  in  respect  to  horses  and  live  stock 
generally,  their  value  cannot  be  determined 
by  ordinary  inspection,  and  therefore  the  car- 
rier, being  without  evidence  as  to  their  true 
value,  has  the  right  to  protect  itself  against 
exorbitant  and  fictitious  values  by  agreeing 
upon  a  value  in  the  contract  of  shipment  it- 
self. This  is  a  most  reasonable  and  Just  rule, 
and  if  ever  there  was  a  case  where  the  con- 
tract should  be  upheld,  this.  In  my  opinion,  is 
one.  To  no  case  can  the  words  of  an  Impar- 
tial and  able  Judge  be  more  applicable  than 
those  of  the  late  Chief  Justice  Mclver  are  to 
this:  "But  when,  as  in  this  case,  the  shipper 
has  obtained  an  advantage,  in  consideration 
of  which  he  has  fixed  the  value  of  the  prop- 
erty shipped,  the  case  becomes  still  stronger. 
The  shipper,  having  reaped  the  advantage  ob- 
tained by  the  special  contract,  must  as  a  mat- 
ter of  common  Justice  bear  the  burden  which 
such  contract  imposed."  Johnstone  v.  Rail- 
road, 39  S.  O.  61,  17  S.  E.  514.  I  am  adver- 
tent to  the  fact  that  the  mare  was  not  ship- 
ped by  the  plaintiff  in  person,  but  however 
innocent  of  intentional  wrong  he  admittedly 
is,  in  law  he  Is  bound  by  the  acts  of  his  agent, 
who  shipped  the  mare  for  him. 

I  am  of  opinion  that  the  trial  Judge  should 
have  given  the  defendant's  prayer  for  instruc- 
tion which  I  have  quoted  above. 

I  am  authorized  to  say  that  Mr  Justice 
WALKER  concurs  in  this  opinion. 


(152  N.  C.  168) 
MATTHEWS  v.  PETERSON. 

(Supreme  Court  of  North  Carolina.  March  16, 

1910.) 

1.  Limitation  or  Actions  (f  82*)— Actions 

ON  JUDQU£N1>— DsaTH  OF  JUDGMENT  CRED- 
ITOR. 

An  action  by  an  administrator  begun  March 
23,  1906,  on  judgments  rendered  bv  a  justice  of 
the  peace  in  favor  of  intestate  on  November  13, 
188$  were  barred  by  limitations  where  intestate 
died  on  July  28,  1806. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {§  423,  427;    Dec  Dig.  | 

2.  Justices  of  the  Peace  (§  134*)— Actions 
ON  Judgment— Limitations. 

Judgments  of  a  justice  of  the  peace  consti- 
tuted a  new  cause  oi  action  and  could  be  sued 
on  within  seven  years  after  their  rendition,  if 
not  discharged. 

[Ed.  Note.— For  other  cases,  see  Jastices  of  the 
Peace,  Cent  Dig.  §  420:   Dec  Dig.  S  134.«] 

8.  Judgment  (§  T95*)— Lien— EIxpibation— 
Justice's  Judgments  — DocKSTiNa  in  Su- 
perior Court— Effect. 

Justices*  judgments  do  not  l)ecome  Judg- 
ments of  the  superior  court  by  being  docket- 
ed there  so  as  to  authorize  actions  on  them 
as  judgments  of  the  superior  court  bat  are 
only  judgments  of  that  court  for  the  purpose  of 
imposing  a  lien  upon  the  debtor's  real^  and  hav- 
ing execution  issued  therefrom  to  enforce  their 
payment,  so  that  the  lien  of  such  judgments 
would  expire  after  10  years  from  the  time  they 
were  docketed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1393;    Dec.  Dig.  §  795.*] 

4.  New  Trial  (§  101*)- Newly  Discovered 
Evidence— What  is. 

Where  the  answer  alleged  that  plaintifTo 
intestate  died  on  a  certain  date,  whicn  if  true 
would  have  barred  the  action  sued  on  by  his 
administrator,  such  allegation  was  sufficient  to 
put  plaintiff  on  notice  as  to  the  true  date  of 
intestate's  death,  so  that  evidence  that  intes- 
tate's death  in  fact  occurred  on  that  day  was 
not  newly  discovered  evidence  so  as  to  autnorize 
a  new  trial  on  that  ground  in  a  subsequent  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  205 ;   Dec.  Dig.  §  lOl.*] 

5.  Evidence  (§  208*)— Admissions  as  Evi- 
dence. 

Plaintiff  may  introduce  as  evidence  against 
defendants  admissions  of  material  facts  contain- 
ed in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §§713-725;   Dec  Dig.  |  208.*] 

Appeal  from  Superior  Court,  Sampson 
County;    Guion,  Judge. 

Action  by  J.  O.  Matthews,  Administrator, 
against  Sallie  Peterson.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

Geo.  E.  Butler,  for  appellant  F.  R.  Coop- 
er and  H.  L.  Stevens,  for  appellee. 

WALKER,  J.  This  action  was  originally 
brought  for  the  purpose  of  selling  real  estate 
to  pay  the  debts  of  the  plaintiff's  Intestate. 
By  consent  of  the  parties.  Judge  W.  R.  Allen 
found  the  facts,  which  are  fully  set  out  in  a 
former  appeal  in  the  same  case.  150  N.  (X 
132,  63  S.  E.  722.  and  150  N.  O.  134.  63  S.  BX 


Tor  other  casM  sm  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


N.O.) 


MATTHEWS  v.  PETERSON. 


341 


721.  The  conrt  found,  among  other  facts, 
that  Haywood  J.  Peterson,  the  plalntilTs  in- 
testate, died  on  July  12,  1885.  This  court 
held,  when  the  case  was  before  us  at  a  form- 
er term,  that  the  plaintiff's  cause  of  action 
had  been  barred  by  the  statute  of  limitations. 
The  plaintiff  moved  In  the  court  below,  after 
the  certificate  had  been  transmitted  from 
this  court,  for  a  new  trial,  upon  the  ground 
of  newly  discovered  evidence  and  alleged  that 
the  plaintiff's  Intestate  did  not  die  on  July 
12,  1895,  but  on  July  28,  1896.  Judge  Ouion, 
before  whom  the  motion  was  made,  stated 
that  If  he  should  state  the  facts  or  review  the 
findings  of  Judge  Allen,  upon  additional  tes- 
timony introduced  before  him,  he  would  find 
that  the  plaintiff's  Intestate  died  in  July, 
1896,  and  not  In  July,  1895,  but  that  on  the 
facts  as  already  found,  and  upon  the  addi- 
tional affidavits  offered  by  the  plaintiff,  he 
had  no  power  to  grant  a  new  trial  on  motion 
of  the  plaintiff  and  he  denied  the  motion,  not 
In  the  ezerdse  of  any  discretion,  but  as  mat- 
ter of  law.  The  court  thereupon  entered 
judgment  according  to  the  certificate  of  this 
court,  and  the  plaintiff  excepted  and  ap- 
pealed. When  his  honor  said  that  he  had  no 
power  to  grant  a  new  trial  on  the  motion  of 
the  plaintiff,  and  when  he  denied  the  motion, 
not  In  the  exercise  of  his  discretion,  but  as 
matter  of  law,  we  understand  him  to  have 
decided  that  upon  the  plaintiff's  own  show- 
ing when  his  motion  was  made  before  the 
court,  he  was  not  entitled  to  another  trial  of 
the  case,  and  in  this  view  of  the  law,  as  ap- 
plied to  the  facts  now  presented  to  this  court, 
we  concur  with  the  Judge  below.  If  the 
plaintiflTs  intestate  died  on  July  28,  1896, 
instead  of  on  July  12,  1895,  the  action  of  the 
plaintiff  upon  the  judgments  which  were 
rendered  by  a  justice  of  the  peace  on  Novem- 
ber 13,  1888,  were  barred  by  the  statute  of 
limitations.  It  is  true  that  they  were  a  new 
causa  litis,  and  plaintiff,  within  seven  years 
after  they  were  tendered,  could  sue  upon 
them,  if  they  had  not  been  paid.  Daniel  v. 
Laughlln,  87  N.  C.  433.  But  if  the  present 
contention  as  to  the  time  of  the  death  of  the 
plaintiff's  Intestate  be  correct,  he  failed  to 
bring  any  action  on  the  judgments  within 
the  time  limited  by  the  statute,  and  his  cause 
of  action  upon  the  Judgments  to  recover  their 
amount  has  consequently  been  barred  4)y  the 
statute.  There  can  be  no  doubt  as  to  the  ex- 
piration of  the  lien  of  the  Judgments  which 
were  docketed  in  the  superior  court,  as  more 
than  10  years  had  elapsed  since  they  were  so 
docketed.  By  docketing  the  judgments  in 
the  superior  court,  they  do  not  become  Judg- 
ments of  that  court  as  If  they  had  been  origi- 
nally rendered  therein,  and  so  as  to  authorize 
an  action  to  be  brought  upon  them  as  Judg- 
ments of  the  superior  court,  but  they  were 
Judgments  of  that  court  only  for  the  purpose 


of  imposing  a  lien  upon  the  real  estate  of 
the  debtor,  or  the  defendant  In  the  judg- 
ments, and  for  the  purpose  of  having  execu- 
tion issued  from  that  court  to  enforce  their 
payment.  We  may  further  remark  with  ref- 
erence to  the  expression  used  by  the  judge, 
as  to  his  want  of  power  to  grant  a  new  trial, 
upon  the  motion  of  the  plaintiff,  for  newly 
discovered  testimony,  that  he  evidently  re- 
ferred to  his  want  of  authority  to  set  aside 
the  Judgment  and  the  verdict  upon  the  new- 
.ly  discovered  testimony,  if  it  can  be  called 
such,  which  did  not  change  the  legal  aspect 
of  the  case  and  should  not,  if  believed,  re- 
verse the  former  decision  and  Judgment  of 
the  court 

But  we  do  not  think  the  additional  testi- 
mony offered  by  the  plaintiff,  upon  his  mo- 
tion to  set  aside  the  judgment  and  verdict 
and  grant  a  new  trial,  could  be  regarded  as 
newly  discovered,  or  that  the  plaintiff  has 
acted  with  due  diligence  in  bringing  the  mat- 
ter to  the  attention  of  the  court,  even  if  in 
other  respects  he  would  be  entitled  to  the 
relief  which  he  now  prays.  It  was  stated  in 
the  answer  of  the  defendant  that  the  plain- 
tiff's intestate  died  on  July  28,  1896,  and 
this  was  sufficient  notice  to  the  plaintiff  for 
the  purpose  of  putting  him  on  his  guard  and 
requiring  him,  at  the  former  trial, 'to  make 
due  inquiry  as  to  the  true  date  of.  the  intes- 
tate's death.  Indeed,  he  had  the  right  to 
Introduce,  as  evidence  against  the  defendants, 
their  answer  to  the  petition,  for  the  purpose 
of  proving  that  the  Intestate  died  in  July, 
1896,  Instead  of  in  July,  1895;  that  Is,  if  the 
difference  in  the  two  dates  could  make  any 
difference  in  the  law  of  the  case,  and  should 
change  the  result  which  was  reached  at  the 
former  hearing  in  the  superior  court  We  do 
not  think  that,  if  the  new  evidence  is  mate- 
rial, the  plaintiff  has  brought  himself  within 
the  rule  frequently  laid  down  by  this  court 
and  which  has  now  become  familiar  and 
elementary,  in  regard  to  setting  aside  a  judg- 
ment and  verdict  for  newly  discovered  testi- 
mony.   He  seems  to  fail  at  every  point. 

It  was  argued  before  us  that,  as  the  de- 
fendants had  stated  in  their  answer,  the 
death  occurred  on  July  28,  1896,  the  question 
as  to  the  bar  of  the  statute  of  limitations 
was  not  involved  In  the  case,  but  we  have 
sufficiently  disposed  of  this  contention  by 
what  we  have  already  said,  as,  if  the  death 
had  occurred  in  July,  1896,  instead  of  July. 
1895,  the  plaintifTs  cause  is  still  barred,  and 
the  judgment  of  the  superior  court  and  the 
decision  of  this  court  were  correct. 

In  any  view  we  can  take  of  the  case,  as  the 
facts  are  now  presented  to  us,  we  are  of  the 
opinion  that  the  plaintiff  has  failed  to  show 
himself  entitled  to  the  relief  which  he  now 
demands. 

No  error. 
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SECURITY  LOAN  &  TRUST  CO.  ▼. 

FIELDS. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Bills  and  Notes  (§  462*)— Action  by  Mo- 
tion ON  Notice— SuFFicaENCY  of  Notice. 

Under  Code  1904,  $  3211,  allowing  suit  on 
notes  by  motion  on  notice,  wnue  the  notice  takes 
the  i^lace  of  both  the  writ  and  the  declaration, 
and  IS  viewed  with  indulgence,  this  does  not  re- 
lieve plaintiff  of  the  requirement  that  he  set  out 
in  his  notice  matters  sufficient  to  maintain  the 
action. 

[Bd.  Note.—For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  $  462.*] 

2.  Bills  and  Notes  (§  469*)— Action  Against 
Indorsee— Motion  on  Notice— Sufficiency 
of  Notice. 

Under  Code  1904,  S  ftgll,  authorizing  a  suit 
on  a  note  by  motion  ana  notice,  a  notice  alleg- 
ing a  cause  of  action  by  the  holder  against  the 
indorser,  which  fails  to  show  that  the  note  was 
protested  or  notice  of  dishonor  given,  does  not 
state  a  cause  of  action. 

[Ed.  Note.—For  other  cases,  see  Bills  and 
Notes,   Cent.   Dig.  §|  1494-1502;    Dec.  Dig.  f 

469*] 

3.  Bills  and  Notes  (§  422*)— Waivbb  of  Pro- 
test. 

A  medical  company  by  its  proper  officers  ex- 
ecuted a  note  payable  at  a  bank.  The  payee,  a 
loan  company,  then  indorsed  the  note  in  blank. 
The  president  of  the  medical  company  was  also 
president  of  the  loan  company.  The  note  wab 
not  presented  at  the  bank  at  maturity ;  but 
three  days  after  maturity  the  note  was  pre- 
sented to  the  president  of  the  loan  company, 
and  he  wrote  on  the  note,  "The  medical  com- 
pany is  indebted  to  the  loan  company,"  and  re- 
turned the  note.  Held,  that  a  contention  that 
since  the  president  acted  for  both  companies, 
and  placed  his  refusal  to  pay  on  the  ground  of 
an  indebtedness  by  the  maker  to  the  indorser, 
it  was  a  waiver  of  release  of  tfie  indorser  by 
failure  of  the  holder  to  present  at  maturity, 
could  not  be  sustained,  where  there  was  no 
showing  that  the  president  was  the  proper  per- 
son to  whom  to  present  the  note,  or  that  he 
had  any  authority  to  waive  the  nonliability  of 
the  indorser  caused  by  the  failure  to  present. 

[Ed.  Note.—For  other  cases,  see  Bills  and 
Notes.  Dec.  Dig.  {  422.*] 

4.  Bills  and  Notes  (§  422*)— Release  of  In- 
dosser— Waiver  of  Rights. 

A  waiver  of  legal  rights  will  not  be  im- 
plied, except  on  clear  and  unmistakable  proof 
of  an  intention  to  waive  such  rights. 

[Ed.  Note.—For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  422.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  John  Fields,  Jr.,  against  the 
Security  Loan  &  Trust  Company.  From  a 
Judgment  for  plaintiff,  defendant  brings  er- 
ror.    Reversed. 

Jeffries,  Wolcott,  Wolcott  &  Lankford,  for 
plaintiff  in  error.  Thos.  W.  Shelton,  for  de- 
fendant in  error. 


CARDWELL,  J.  This  is  a  writ  of  error 
to  a  judgment  of  the  court  of  law  and  chan- 
cery of  the  city  of  Norfolk  In  favor  of  the 
defendant  In  error,  the  holder  of  the  negotia- 
ble note  sued  on.  against  the  plaintiff  In  er- 


ror, the  Security  Loan  :&  Trust  Company,  an 
Indorser  of  the  note;  the  action  being  bj  mo- 
tion upon  notice,  under  section  3211  of  the 
Code. 
The  notice  of  motion  is  as  follows: 

**You  are  hereby  notified  that  on  the  20th 
day  of  July,  In  the  year  1908,  between  the 
hours  of  ten  (10)  and  eleven  (11)  a.  m.,  I 
shall  move  the  court  of  law  and  chancery  of 
the  city  of  Norfolk,  Virginia,  for  a  judgment 
against  you  for  the  sum  of  one  thousand  dol- 
.lara  ($1,0<X).00),  with  interest  thereon  from 
the  1st  day  of  March,  1907,  until  paid;  the 
same  being  due  to  the  undersigned,  John 
Fields,  Jr.,  from  you,  as  evidenced  by  a  cer- 
tain negotiable  promissory  note  signed  by 
Virginia  Medical  Co.,  Inc.,  by  its  proper  offi- 
cers, payable  to  your  order  and  by  you  in- 
dorsed in  blank,  for  the  principal  sum  of 
$1,000.00,  said  note  bearing  date  March   1, 

1907,  being  payable  one  year  after  date  at 
the  Citizens'  Bank  of  Norfolk,  Virginia,  and 
bearing  interest  from  the  date  thereof,  nt  the 
rate  of  6%  per  annum,  the  undersigned  be- 
ing the  holder  in  due  course  and  for  value. 

"Given  under  my  band  this  2Gth  day  of 
June,  in  the  year  1908. 

'*John  Fields,  Jr., 

"By  Counsel." 

The  note  sued  on,  with  its  indorsements, 
is  as  follows: 

"$1,000.00.  Norfolk,  Va.,  March  1,  1007. 

•'One  year  after  date  Virginia  Medical  Co. 
Inc.,  promises  to  pay  to  the  order  of  Secu- 
rity Loan  &  Trust  Co.  one  thousand  dollars, 
with  interest  from  date  hereof  till  paid,  at 
six  per  centum  per  annum,  payable  semian- 
nually, at  Citizens*  Bank,  Norfolk,  Va..  with- 
out defalcation,  for  value  received.  And  we^ 
maker  and  indorser,  do  hereby  waive  the  ben- 
efit of  our  homestead  exemption  as  to  this 
debt 

••Virginia  Medical  Co.,  Inc., 
"W.  L.  Fields,    Vice  President 
••Attest: 

••A.  M.  Waddell,  Jr.,  Secretary." 

Indorsements: 

"Security  Loan  and  Trust  Co.,  Abbott  Mor* 
rls.  President" 

"With  recourse.    W.  L.  Fields." 

**Pay  to  the  order  of  any  bank  or  banker^ 
prior   indorsement   guaranteed.      March    2, 

1908.  The  Natl  Bank  of  Goldsboio,  Golds- 
boro,  N.  C 

**0.  C*  Komegay,  Cashier." 

It  will  be  observed  that  the  action  is 
brought  by  the  holder  of  the  note,  claiuilng 
to  have  acquired  it  in  due  course  and  for 
value,  against  the  first  indorser  thereof;  the 
indorsement  being  In  blank. 

When  the  case  was  called  for  trial  on  the 
5th  of  Febniary,  1909,  plaintiff  in  error  de- 
murred to  the  notice,  in  which  demurrer  de- 
fendant in  error  joined,  whereupon  the  court 


•ii*or  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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overrnled  the  demurrer,  and  this  ruling  con- 
stitutes plaintiff  in  error's  first  assignment 
of  error. 

The  ground  of  demurrer  was  that,  in  order 
to  entitle  defendant  in  error  to  recover  on 
tbe  note  against  plaintiff  in  error,  the  note 
must  have  been  duly  presented  at  maturity 
and  due  notice  of  its  dishonor  given  to  plain- 
tiff in  error;  that  the  note  was  payable  at 
the  Citizens*  Bank  of  Norfolk,  Va.,  and  there 
is  no  allocation  in  the  notice  that  the  note 
was  presented  to  said  bank,  or  to  any  person, 
at  any  time,  or  at  any  place,  or  that  any  no- 
tice of  its  dishonor  was  ever  given  to  plain- 
tiff in  error,  or  any  person  representing  it 

While  in  proceedings  on  naotion  for  judg- 
ment for  money  under  tbe  statute,  supra, 
tbe  notice  takes  the  place  of  both  the  writ 
and  the  declaration,  and  is  viewed  with  great 
indulgence  by  the  courts,  this  does  not  re- 
lieve the  plaintiff  of  the  requirement  that  he 
set  out  in  his  notice  to  the  defendant  matter 
sufficient  to  maintain  the  action,  and  wheth- 
er or  not  he  has  done  this  is  the  sole  question 
raised  by  the  demurrer  to  the  notice.  Moro- 
tock  Ina.  Co.  v.  Pankey,  01  Va.  259,  21  S.  B. 
487;  Union  Cent.  L.  Ins.  Co.  v.  Pollard,  94 
Va.  146,  20  S.  E.  421,  36  L.  R.  A.  271,  64  Am. 
St  Rep.  715. 

Defendant  in  error  relies  on  the  last-cited 
case  as  supporting  his  contention  that,  if 
plaintiff  in  error  desired  to  have  more  spe- 
cific Information,  he  had  the  right  to  move 
the  court  to  order  defendant  In  error  to  file 
a  statement  of  the  particulars  of  his  claim, 
and,  failing  to  do  so,  he  is  to  be  taken  as 
electing  to  let  the  notice  stand  as  it  was,  in 
order,  thereafter,  to  object  to  the  introduc- 
tion of  the  note  upon  which  the  motion  was 
made;  but  in  that  case  a  question  arose  as  to 
the  admissibility  in  evidence  of  certain  for- 
eign statutes,  a  question  not  raised  by  the  de- 
murrer to  the  notice,  and  what  was  said  in 
the  opinion  neither  sustains  defendant  in 
error's  contention  nor  militates  against  the 
settled  doctrine  that  the  notice  in  such  a 
case  must  set  out  sufficient  matter  to  main- 
tain the  action. 

In  this  case  the  action  is  against  an  indor- 
ser  of  the  note  alone,  whose  liability  to  the 
bolder,  or  claimant,  of  the  note  was  condi- 
tional enly,  as  is  not  questioned ;  and  yet  the 
notice  of  the  motion  to  be  made  against  him 
for  the  amount  of  the  note  does  not  set  out  a 
single  fact  going  to  show  that  defendant  in 
error  had  a  right  of  action  against  him.  As 
suggested  in  the  petition  for  this  writ  of 
error,  every  word  in  this  notice  may  be  true, 
without  any  cause  of  action  having  arisen 
against  the  plaintiff  in  error  as  Indorser  of 
the  note  upon  wbich  the  Judgment  would  be 
asked. 

We  are  of  opinion  that  the  lower  court 
should  have  sustained  the  demurrer  to  the 
notice,  but  with  leave  to  defendant  in  error 
to  amerd  the  notice  if  he  desires  to  do  so; 
and  in  the  event  that  the  case  takes  that 
course  when  remanded,  there  is  a  question 


presented  and  argued  in  the  record  now  be- 
fore us  tbat  will  necessarily  arise  at  the  next 
trial.  Therefore  we  deem  it  proper  to  con- 
sider and  determine  that  question  upon  this 
record. 

The  note  sued  on  fell  due  and  became  pay- 
able on  Monday,  March  2,  190S,  March  1, 
1908^  being  Sunday,  and  it  is  not  pretended 
that  It  was  ever  presented  for  payment  at 
the  Citizens'  Bank  of  Norfolk,  Va.,  where  it 
was  made  payable  and  should  have  been  pre- 
sented for  payment,  as  shown  upon  the  face 
of  the  note,  but  was  only  presented  for  pay- 
ment to  one  Abbott  Morris,  and  that,  too,  on 
March  5,  1908,  three  days  after  the  day  of 
the  maturity  of  the  note,  this  presentation  be- 
ing made  by  a  '*runner*'  for  the  E^rst  Nation- 
al Bank  of  Norfolk,  Va.,  wbereupon  Morris 
wrote  on  the  note  the  words,  "The  Virginia 
Medical  Co.  is  indebted  to  the  Security  Loan 
&  Trust  Co.  A.  M.  return,*'  and  handed  the 
note  back  to  the  *'runner.*' 

Tbe  contention  of  the  defendant  in  error  is, 
in  effect,  that  as  Morris  was  president  of 
both  the  Virginia  Medical  Company,  the  mak- 
er, and  the  Security  Loan  &  Trust  Company, 
the  payee  and  blank  indorser,  of  tbe  note, 
and  made  answer  for  both,  putting  a  refusal 
to  pay  the  note  on  the  ground  that  the  mak- 
er thereof  was  indebted  to  the  indorser  al- 
ready, this  is  to  be  taken  as  a  waiver  of  the 
release  of  plaintiff  in  error  from  liability  by 
reason  of  the  failure  of  the  holder  of  the  note 
to  present  it  at  maturity  to  the  Citizens' 
Bank  of  Norfolk. 

We  are  of  opinion  that  there  is  no  merit 
whatever  in  this  contention.  In  the  first 
place,  it  is  not  pretended  that  Morris  was 
the  person  to  whom  notice  of  the  dishonor  of 
the  note  should  have  been  given,  nor  that 
anything  was  said  or  done  by  anybody  prior 
to  March  5,  1908,  when  a  "runner"  of  one  of 
the  banks  in  Norfolk  presented  to  Morris  the 
note  in  question  for  payment,  which  could 
have  been  construed  as  a  waiver  of  the  non- 
liability of  the  plaintiff  In  error  for  the  pay- 
ment of  the  note.  Therefore  the  waiver  must 
have  arisen,  if  at  all,  after  plaintiff  in  er- 
ror's release  from  liability.  And  it  is  also 
not  pretended  that  Morris  had  any  authority 
whatever  to  waive  the  nonliability  of  plain- 
tiff in  error  and  re-establish  its  liability  in 
the  manner  it  Is  claimed  he  did,  or  in  any 
other  mode  or  manner.  It  is  a  well-recogniz- 
ed doctrine,  as  applicable  to  this  case  as  it 
is  to  many  others,  that  a  waiver  of  legal 
rights  will  not  be  implied,  except  upon  clear 
and  unmistakable  proof  of  an  Intention  to 
waive  such  rights. 

In  Tardy.  Trustee,  v.  Boyd's  Adm'r,  26  Grat 
637,  this  court  said:  ^'Although  a  promise  to 
pay  by  an  indorser  with  full  knowledge  of  all 
the  facts  and  of  the  laches  of  the  holder  may 
be  held  in  point  of  law  to  amount  to  a  waiver 
of  the  right  to  notice,  yet  this  rule  must  be 
taken  with  this  qualification:  The  promise, 
to  be  obligatory,  must  be  deliberately  made  in 
clear,  explicit  language,  and  must  amount  to 
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an  admission  of  the  right  of  the  bolder,  or  of 
a  duty  and  willingness  of  the  Indorser  to 
pay.  If,  therefore,  the  conduct  or  acts  of 
the  Indorser  be  equivocal,  or  the  language 
used  be  of  a  qualified  or  uncertain  nature, 
the  indorser  will  not  be  held  responsible. 
Story,  Prom.  Notes,  363.*' 

Other  questions  presented  in  this  record 
may  or  may  not  arise  at  another  trial  of  the 
case.  If  there  be  one,  and,  therefore,  we  do 
not  deem  it  necessary  to  consider  them  here. 

The  judgment  of  the  lower  court  will  be 
reversed,  the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded,  with  leave  to  de- 
fendant In  error  to  amend  his  notice  of  mo- 
tion, if  he  be  so  advised. 

Reversed. 

BUCHANAN  and  WHITTLE,  JJ.,  absent 


(UO  Va.  MV) 

DIX  V.  COMMONWEALTH. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1010.) 

1.  Intoxicating  Liquors  (§  215*)— Pboseou- 
tion—ln  dictment—sufficien  c  y. 

An  indictment  alleging  that  accused,  within 
•iz  months  last  past,  in  a  certain  magisterial 
district  in  the  county,  unlawfully  sold  and  de- 
livered intoxicating  liquors  and  mixtures  there- 
of, against  the  peace,  etc.,  notified  accused  of 
the  charge  against  him,  and  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  intoxicating 
Liquors,  Cent.  Dig.  §$  25^260;  Dec.  Dig.  § 
216.  ♦] 

2.  Criminal  Law  (§  678*)  —  Election  Be- 
tween Acts—Discretion  of  Trial  Court. 

Where,  in  a  prosecution  for  unlawfully  sell- 
ing intoxicating  liquors,  the  court,  at  the  con- 
clusion of  the  commonwealth's  evidence,  required 
it  to  specify  the  sale  for  whicli  it  sought  a  con- 
viction, and  accused  was  convicted  upon  the 
specific  offense  indicated  by  the  prosecuting  at- 
torney, the  discretion  vested  in  the  trial  court 
in  such  cases  was  properly  exercised. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |§  1580-1583;  Dec.  Dig.  §  678  ;• 
Indictment  and  Information,  Cent.  Dig.  §§  425- 
437.] 

3.  Criminal  Law  (§  1141*)— Appeal— Review 
OF  Sufficiency  of  Evidence— Considera- 
tion AS  on  Dekukrer. 

On  review  on  writ  of  error  of  a  judgment 
of  conviction  for  unlawfully  selling  intoxicating 
liquors,  a  contention  that  the  evidence  is  insuflS- 
cient  to  support  the  verdict  is  considered  as 
upon  a  demurrer  to  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  3014;    Dec.  Dig.  i  1141.*] 

4.  Criminal  Law  (8  939*)  —  New  Trial  — 
Grouk-3— Newly  Discovered  Evidence. 

Where,  though  alleged  newly  discovered  evi- 
dence was  known  to  accused  during  the  trial, 
he  did  not  ask  for  delay  or  process  to  procure 
the  witness  who  would  testify  to  such  evidence, 
a  new  trial  for  the  purpose  of  procuring  such 
evidence  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  2318,  2320;   Dec.  Dig.  §  939.*] 

Error  to  Circuit  Court,  Lancaster  County. 

Frank  Dlx  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  he  brings  er- 
ror.   Afilrmed. 


W.  B.  Sanders  and  T.  J.  Downing,  for 
plaintiff  in  error.  The  Attorney  General,  for 
the  Commonwealth. 

HARRISON,  J.  This  writ  of  error  Is  to  a 
Judgment  against  the  plaintiff  in  error  for 
unlawfully  selling  intoxicating  liquors. 

We  are  of  opinion  that  the  circuit  court 
did  not  err  In  overruling  the  demurrer  to  the 
indictment  and  the  motion  to  quash  the  same 
upon  the  ground  that  it  fails  to  give  the  ac- 
cused notice  of  the  charge  against  him.  The 
indictment  sets  forth  "that  Frank  Dix,  with- 
in six  months  last  past,  in  White  Stone  mag- 
isterial district,  in  the  county  of  Lancaster* 
did  unlawfully  sell  and  deliver  intoxicating 
liquors  and  mixtures  thereof,  against  the 
peace  and  dignity  of  the  commonwealth  of 
Virginia.*'  The  sufficiency  of  this  indictment 
has  been  sustained  'by  repeated  decisions  of 
this  court.  Fletcher's  Case,  106  Va.  840,  56 
S.  E.  149;  White's  Case,  107  Va.  901,  59  S. 
E.  1101 ;  Runde's  Case,  108  Va.  873,  CI  S.  EI 
792. 

We  are  further  of  opinion  that  there  was 
no  error  in  overruling  the  motion  of  the  de- 
fendant, asking  that  the  commonwealth  be  re- 
quired to  elect  some  specific  sale  before  the 
introduction  of  any  testimony  on  her  behalf. 

This  question  has  been  considered  and  set- 
tled by  Hatcher's  Case,  106  Va.  831,  55  S.  E. 
677.  It  is  there  said,  citing  Bishop's  New 
Crlm.  Proc.  §  462:  "The  better  view  seems 
to  be  that  that  question  should  be  left  to  the 
discretion  of  the  trial  Judge,  to  be  exercised 
with  reference  to  the  special  facts  of  the 
case ;  but,"  as  Mr.  Bishop  says,  "whatever  is 
done  at  the  earlier  stages  of  the  trial,  plain- 
ly, as  a  general  rule,  the  election  should  be 
required  before  the  prisoner  opens  his  de- 
fense." 

The  record  here  shows  that  at  the  conclu- 
sion of  the  commonwealth's  evidence  the 
court,  in  the  exercise  of  its  discretion,  re- 
quired the  prosecuting  attorney  to  si)ecify 
the  offense  for  which  he  would  ask  a  convic- 
tion. This  was  done,  and  it  was  upon  the 
specific  offense  then  Indicated  that  the  con- 
viction was  had.  In  this  the  court  followed 
the  general  rule  of  practice  established  in 
Hatcher's  Case,  and  the  record  furnishes  no 
ground  for  making  this  case  an  exception  to 
that  rule. 

We  are  further  of  opinion  that  there  was  no 
error  in  the  court's  refusal  to  set  the  verdict 
of  the  jury  aside  as  contrary  to  the  law  and 
the  evidence.  The  case  Is  before  this  court 
as  upon  a  demurrer  to  the  evidence,  and  un- 
der that  rule  the  evidence  is  ample  to  sustain 
the  conviction. 

We  are  further  of  opinion  that  there  was 
no  error  in  refusing  to  grant  a  new  trial  up- 
on the  ground  of  after-discovered  evidence. 
The  record  shows  that  the  evidence  relied  on 
in  support  of  this  motion  was  known  to  the 
accused  during  the  progress  of  the  trial,  and 
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that  he  did  not  ask  for  either  delay  or  pro- 
cess to  secure  the  attendance  of  the  witness 
whose  presence  was  desired.  Not  untU  after 
the  Terdict  was  rendered  was  the  materiality 
of  this  witness  suggested. 

There  is  no  error  in  the  judgment  com- 
plained of,  and  It  must  be  affirmed. 

Affirmed. 

BUCHANAN,  J.,  absent 


<110  Va.  728) 
CHESAPEAKE  &  O.  RY.  CO.  ▼.  CHRIS- 
TIAN'S ADM'X. 

(Supreme  Ooort  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.    MaSTEB  AWD  SEBVANT  «  112*)— IWJUBT  TO 

Servant— Neoligenoe—Railbo AD  Traok. 
Where,  in  an  action  for  the  death  of  a  yard 
condactor,  there  was  evidence  that  on  the  day 
of  the  accident  decedent  in  the  discharge  of  his 
duty  was  standing  on  the  step  in  front  of  an  en- 
gine; that  the  8tei>  was  not  properly  fastened 
at  the  ends,  of  which  the  railroad  had  notice. 
and  was  defective ;  that  the  ends  of  the  rails  of 
the  track  would  sink  when  the  engine  passed 
over  them;  that  the  planlcs  laid  lengthwise  be- 
tween the  rails  were  not  fastened  at  their  ends 
to  the  ties  as  they  should  have  been;  and  that 
as  the  engine  passed  the  track  sank,  and  the 
ends  of  the  planks  did  not,  but  struck  the  step 
on  which  decedent  .was  standing,  breaking  it, 
and  throwing  him  in  front  of  the  engine  which 
ran  over  him— a  finding  of  actionable  negligence 
was  authorized. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  210,  220;  Dec.  Dig.  § 
112.*] 

2.  Appeal  and  Ebbob  (§  1002^>— Vebdict— 
Conclusiveness.  • 

It  is  the  province  of  the  jury  to  pass  on  the 
credibility  of  the  witnesses,  and  to  reconcile,  if 
possible,  the  conflicts  in  the  oral  testimony; 
and,  where  that  cannot  be  done,  the  jury  may 
give  credence  to  the  witnesses  who  in  their  judg- 
ment are  best  entitled  to  it.  and  a  verdict  on 
conflicting  evidence  will  not  be  disturbed  on  ap- 
peal. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  §  3936;  Dec.  Dig.  §  l002.*] 

3.  Masteb  and  Sebvant  (|  289^)— Injuby  to 

SEBVANT— CONTBIBUTOBT  NEGLIGENCE. 

Whether  a  yard  conductor,  killed  by  being 
thrown  from  the  step  in  front  of  the  engine,  was 
guilty  of  contributory  negligence  heldt  under  the 
evidence,  for  the  jury. 

[E]d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $S  1089-1132 ;  Dec.  Dig.  § 
289.*] 

4.  Trial  ({  252*)— Instbuctions— Issues. 

Where,  in  an  action  for  the  death  of  a 
servant,  the  evidence  was  conflicting  on  the  is- 
sues of  negligence  and  contributory  negligence, 
instructions  properly  submitting  the  issues  were 
not  objectionable  as  not  justified  by  the  evidence. 
[Ekl.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  602 ;    Dec.  Dig.  |  252.^] 

G.  Masteb  and  Sebvant  (J  278*)— Injubt  to 
Sebvant  —  Defect  in  Railboad  Tbaok  — 
Evidence. 

Where,  in  an  action  for  the  death  of  a  vard 
conductor  thrown  from  the  step  in  front  of  the 
engine,  the  evidence  showed  that  planks  laid 
lengthwise  between  the  rails  struck  the  step 
and  broke  it,  the  fact  that  the  engine  had  passed 
over  the  track  where  the  accident  had  occurred 


several  times  that  day  without  injury  to  the 
engine,  track,  or  crew  was  but  a  circumstance  to 
be  considered  in  determining  whether  the  step, 
roadway,  or  track  was  in  a  reasonably  safe  con- 
dition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  963 ;   Dec.  Dig.  §  278.*] 

6.  Appeal  and  Ebbob  (§  1048^)— ^Habmless 
Ebbob  —  Ebboneous  Admission  of  Evi- 
dence. 

The  error  in  permitting  a  witness  to  answer 

an  improper  question  was  harmless,  where  the 

witness  snowed  that  he  had  no  knowledge  on 

the  subject. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4171 ;   Dec.  Dig.  §  104&*] 

Error  to  Circuit  Court  of  City  of  Clifton 
Forge. 

Action  by  Christian's  Administratrix  against 
the  Chesapeake  &  Ohio  Railway  Company. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

R.  L.  Parrish,  for  plaintiff  In  error.  Chas. 
&  D.  Curry  and  F.  W.  King,  for  defendant 
In  error. 

BUCHANAN,  J.  The  Intestate  of  the  de- 
fendant in  error  was  run  over  and  killed  by 
an  engine  of  the  plaintiff  in  error,  the  Chesa- 
peake &  Ohio  Railway  Company,  and  this  ac- 
tion was  brought  to  recover  damages  there- 
for. 

The  deceased  was  a  yard  conductor  In  the 
service  of  that  company  In  Its  yard  at  Clif- 
ton Forge,  Va.,  and  was  either  thrown  or  fell 
from  the  step  of  the  engine  upon  which  he 
was  standing,  and  run  over  by  It. 

The  plaintiff's  contention  Is,  and  there  is 
evidence  which  shows,  that  on  the  day  of  the 
accident  her  intestate,  In  the  discharge  of  his 
duty,  was  standing  on  the  step  In  front  of 
the  engine,  which  step  was  not  properly  fas- 
tened at  the  ends  (of  which  the  railroad  com- 
pany had  notice),  and  was  worm-eaten  and 
otherwise  defective;  that  the  ends  of  the 
rails  of  the  track  upon  which  the  engine  was 
running  at  the  place  of  the  accident  would 
sink  or  give  down  when  the  engine  passed 
over  them;  that  the  boards  or  plank  laid 
lengthwise  between  the  rails  at  that  point 
were  not  fastened  at  their  ends  to  the  ties  as 
they  should  have  been,  so  that  the  result  was 
that  as  the  engine  passed  that  point  the 
track  sunk  and  the  ends  of  the  boards  did 
not,  but  stuck  up,  striking  the  step  upon 
which  the  deceased  was  standing,  breaking  it 
and  throwing  him  off  in  front  of  the  engine, 
which  ran  over  him. 

The  railway  company,  on  the  other  hand, 
insists  that  the  evidence  shows  that  the  de- 
ceased at  the  time  of  the  accident  was  standr 
ing  on  the  step  in  front  of  the  engine,  run- 
ning at  from  10  to  25  miles  an  hour,  with- 
out holding  to  anything,  and  was  therefore 
guilty  of  such  negligence  on  his  part  as  de- 
prives the  plaintiff  of  the  right  to  recover, 
even  If  the  railway  company  was  negligent, 
which  is  denied. 


•For  other  oaSM  Me  same  topic  a&d  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  Oate,  A  Reporter  Indexes 


346 


67  SOUTHEASTERN  aEPORTER. 


(Va, 


Tbe  railway  company  daims  that  the  trial 
court  committed  three  errors  to  Its  prejudice 
In  the  trial  of  the  cause.  The  first  error  as- 
signed, and  that  chiefly  relied  on,  Is  that  the 
verdict  is  contrary  to  the  law  and  the  evi- 
dence, and  that  the  trial  court  erred, In  not 
setting  it  aside. 

The  evidence  not  only  tends  to  establish 
the  facts  relied  on  by  the  plaintiff  to  sustain 
her  recovery,  but  is  sufficient  to  sustain  it,  if 
the  Jury  saw  proper  to  believe  the  witnesses 
introduced  by  her.  It  is  quite  true,  as  the 
learned  counsel  for  the  railway  company  ar- 
gues, that  some  of  the  material  witnesses  for 
the  plaintiff  contradict  themselves  and  each 
other  in  their  testimony,  and  give  an  unsat- 
isfactory account  of  what  they  claim  to  have 
seen;  but,  as  was  said  in  the  recent  case  of 
Southern  Railway  Go.  v.  Cash,  65  S.  E.  601, 
the  court  cannot  on  a  motion  to  set  aside  the 
verdict  of  the  jury  Invade  the  province  of 
the  jury  to  pass  upon  the  credibility  of  the 
witnesses,  to  reconcile  their  conflicting  state- 
ments or  determine  the  weight  to  be  given  the 
evidence  of  each.  If  there  are  conflicts  or 
discrepancies  in  the  oral  testimony,  it  is  the 
province  and  duty  of  the  jury  to  reconcile 
them  if  possible,  and  if  this  cannot  be  done, 
the  jury  may  give  credence  to  the  witness  or 
witnesses  who  in  their  judgment  are  best  en- 
titled to  it 

That  the  evidence  of  the  plaintiff  made  out 
a  case  of  negligence  against  the  railway  com- 
pany, if  the  jury  believed  the  statement  of 
the  witnesses  most  favorable  to  her  conten- 
tion is  not  seriously  controverted  by  the  rail- 
way company,  but  its  counsel  earnestly  in- 
sists that  the  evidence  shows  that  the  plain- 
tiff's intestate  was  guilty  of  contributory  neg- 
ligence in  standing  upon  the  front  step  of  a 
rapidly  moving  engine  without  taking  meas- 
ures for  his  own  safety. 

The  preponderance  of  evidence  is  that  the 
deceased  was  not  holding  to  anything  while 
in  that  dangerous  position ;  but  two  witness- 
es, Rapp  and  Vest,  testify  that  he  was  hold- 
ing on  at  the  time  of  the  accident.  Upon  this 
evidence  the  question  of  contributory  negli- 
gence was  clearly  one  for  the  jury,  and  their 
finding  upon  it  Is  conclusive  upon  the  court 
if  the  case  was  properly  submitted  to  them. 

The  next  assignment  of  error  is  to  the  ac- 
tion of  the  court  in  giving  instructions  1,  2, 
and  8  offered  by  the  plaintiff,  and  in  reject- 
ing instruction  numbered  2  asked  for  by  the 
defendant. 

The  objection  made  to  the  said  instruc- 
tions offered  by  the  plaintiff  Is  that  they  were 
not  applicable  to  or  justified  by  the  evidence. 
The  contention  of  the  defendant  company  is, 
as  above  stated,  that  the  evidence  clearly 
shows  that  the  plaintiffs  Intestate  was  guilty 
of  contributory  negligence,  and  that  the  plain- 
tiff was  not  entitled  to  recover,  even  if  the  de- 
fendant was  guilty  of  the  negligence  charged. 

Tbe  objection  to  these  instructions  is  based 


upon  a  mistaken  view  of  the  testimony.  The 
evidence  is  conflicting  upon  the  question  of 
contributory  negligence  of  plaintiff's  Intes- 
tate, as  well  as  upon  the  negligence  of  the 
defendant.  Instructions  were  therefore  prop- 
er upon  each  of  these  points.  As  we  under- 
stand tbe  defendant's  objection,  it  is  not  con- 
tended that  the  language  of  the  said  instruc- 
tions was  objectionable,  or  did  not  properly 
submit  those  questions  to  the  jury,  if  they 
were  applicable  to  the  facts  of  the  case. 

The  defendant's  instruction  No.  2,  which 
the  court  declined  to  give,  was  properly  're- 
fused. The  latter  part  of  it  is  as  follows: 
"And  they  [the  juryl  are  further  Instructed 
that  if  they  believe  from  the  evidence  that 
the  accident  in  this  case  was  such  as  could 
not  have  been  reasonably  expected  by  the 
defendant  to  occur,  and  that  the  engine  that 
caused  the  same  had  on  the  mominff  of  the 
accident  several  times  gone  over  the  point  of 
accident  wiih/)ut  injury  to  engitie,  track,  or 
crew,  then  they  should  find  for  the  defend- 
ant. 

The  portion  Italicized  was  clearly  errone- 
ous. The  engine  may  have  passed  over  the 
track  where  the  accident  occurred  several 
times  that  morning  without  injury  to  the  en- 
gine, track,  or  crew,  and  yet  the  step,  plank, 
and  track  have  been  in  the  condition  charged 
in  the  declaration.  The  fact  that  the  en- 
gine may  have  passed  several  times  over  a 
particular  portion  of  railway  track  on  the 
morning  of  the  accident  was  a  circumstance 
to  be  considered  in  determining  whether  or 
not  the  step,  roadway,  or  track  was  In  a 
reasonably  safe  condition  for  the  use  of  the 
company's  employes,  but  was  not  conclusive 
evidence  of  that  fact. 

The  remaining  assignment  of  error  is  to 
the  admission  of  certain  evidence. 

On  the  cross-examination  of  one  of  the  de- 
fendant's witnesses,  he  was  asked  the  follow- 
ing question:  **Are  the  boards  down  there 
on  the  track  now  as  they  were?"  (that  is, 
when  and  where  the  accident  occurred).  This 
question  was  objected  to  on  the  ground  that 
the  changed  condition  of  the  yard  was  not 
proper  evidence  to  go  to  the  jury.  The  an- 
swer of  the  witness  shows  that  he  had  no 
knowledge  on  the  subject,  and  the  evidence 
could  not  have  prejudiced  the  defendant 

We  are  of  opinion  that  there  is  no  error  in 
the  judgment  and  that  it  must  be  affirmed. 

Afllrmed. 


(UO  Va.  728) 

CHESAPEAKE  &  O.  RT.  CO.  v.  MELTON. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.   MaBTEB  and   SEBVANT   (§  258*)— INJUKY  TO 

Servant— Declaration— Sufficiency. 
A  declaration,  in  an  action  for  injuries  to 
a  section  foreman,  which  alleges  that  while  he 
was  repairing  a  switch  in  a  railroad  yard  an 
en^ne  approached  tbe  switch,  that  he  fixed  the 
switch  temporarily  so  that  the  engine  could  pro- 
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ceed,  that  the  employes  knew  that  the  switch  was 
out  of  ozder,  and  that  the  provision  for  the  en- 
gine passins  was  of  temporary  character,  in- 
tendeo  only  to  permit  the  engine  to  pass  down 
the  track,  and  that  it  should  not  pass  back  over 
the  switch  until  directed  to  do  so  by  plaintiff, 
tliat  it  was  the  duty  of  the  railroad  to  use  prop- 
er care  to  provide  plaintiff  with  a  safe  place 
to  work  and  to  exercise  proper  care  not  to  run 
its  engines  and  trains  on  him,  that  its  employes 
negligently  ran  the  engine  without  any  signal  or 
without  giving  plaintiff  an^  warning,  though  the 
employes  knew  that  plaintiff  was  at  work  on  the 
switch,  etc.,  is  good  as  against  a  demurrer. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  §  258.*] 

2.  Pleading  (§  48*)  —  Declaration  —  Sum- 
ciiENcr. 

A  declaration  in  tort  must  state  sufficient 
facts  to  enable  the  court  to  say  on  demurrer 
whether.  If  the  facts  stated  were  proved,  plain- 
tiff could  recover. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  $  105;    Dec  Dig.  {  4a*] 

3.  Neoliosnce  (I  111*)— Actions  fob  Nbgli- 
OBNCE— Declaration— Sufficiency. 

A  dedaration  in  an  action  for  negligence 
must  state  with  reasonable  certainty  the  facts 
relied  on  to  establish  negligence,  ana  show  that 
the  negligence  relied  on  was  the  Proximate  cause 
of  the  injury,  and  it  is  not  sufficient  to  allege 
negligence  in  a  general  way,  or  to  say  thai 
plaintiff  was  injured  through  the  negligent  con- 
duct of  defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {$  182-184;    Dec  Dig.  $  111.*] 

4.  Master  and  Servant  H  258*)— Injubt  to 
Servant— Declaration— SuFFiciENCT. 

In  an  action  for  injuries  to  a  section  fore- 
man*  a  declaration  alleging  in  one  count  that 
plaintiff  when  injured  was  engaged  in  transfer^ 
ring  his  tools  and  men  from  one  part  of  a  rail- 
road yard  to  another  to  do  repair  work,  and 
that  a  collision  occurred,  between  a  hand  car  un- 
der his  control  and  an  engine,  and  that  as  he 
was  on  his  journey  on  the  hand  car  an  engine 
was  run  aQ:ainst  the  hand  car  causing  the  injury 
complained  of,  and  alleging  in  another  count 
that  the  accident  occurred  while  plaintiff  was 
endeavoring  to  remove  the  hand  car  from  the 
tracic  to  prevent  the  same  from  being  run  into 
by  the  engine,  etc.,  is  insufficient  on  demurrer 
for  failure  to  allege  any  facts  showing  negli- 
gence on  the  part  of  the  defendant,  though  it 
is  alleged  that  the  engine  was  willfully,  careless- 
ly, negligently,  and  wrongfully  run  into  the  hand 
car. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  816^836;  Dec  Dig.  S 
25a*] 

5.  Neolioence    (§    112*)  —  Wantonness  — 
Pleading— Sufficiency. 

The  facts  relied  on  to  establish  willful  and 
wanton  negligence  must  be  stated  with  reason- 
able certainty,  and  it  is  not  sufficient  to  charge 
that  plaintiff  was  willfully  and  wantonly  in- 
jured. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  185 ;   Dec  Dig.  i  112.*] 

6-  Pleading  (|  11*)— Averment  of  Facts- 
Sufficiency. 

A  declaration  must  contain  a  concise  state- 
ment of  the  material  facts  on  which  a  recovery 
is  demanded ;  but  the  evidence  relied  on  to  sus- 
tain the  averments  need  not  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §  31 :    Dec  Dig.  §  11.*] 

7.  Trial  (§  330*)— General  Verdict— Defect- 
ive Pleadings- Effect. 

Where  the  first  count  of  the  declaration  is 
good  and  the  other  counts  are  bad,  a  general  ' 


verdict  must  be  set  aside  for  the  refusal  to  sus- 
tain a  demurrer  to  the  defective  counts. 

[E}d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  779;   Dec  Dig.  §  330.* J 

Error  to  Circuit  Court  of  City  of  Newi^rt 
News. 

Action  by  A.  L.  Melton  against  the  Chesa- 
peake &  Ohio  Railway  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed  and  remanded. 

R.  G.  Blckford  and  a  O.  Bland,  for  plain- 
tiff In  error.  Ashby  &  Read,  for  defendant  in 
eiTor. 

HARRISON,  J.  This  action  of  trespass  on 
the  case  was  brought  by  A.  L.  Melton  to  re- 
cover of  the  Chesapeake  &  Ohio  Railway 
Company  damages  for  injuries  alleged  to  have 
been  caused  by  its  negligence. 

The  case  involves  two  separate  and  distinct 
alleged  causes  of  action,  one  of  which  arose 
in  August,  1907,  and  the  other  la  January, 
1908.  There  was  a  demurrer  to  the  declara- 
tion and  to  each  of  its  three  counts,  which 
was  overruled.  Upon  the  trial  there  was  a 
demurrer  to  the  evidence,  and  the  Jury 
brought  in  a  general  verdict,  assessing  the 
plaintilTs  damages  at  $777.50.  Thereupon  the 
court  overruled  the  demurrer  to  the  evi- 
dence and  gave  Judgment  in  favor  of  the 
plaintiff  for  the  sum  ascertained  by  the  ver- 
dict of  the  Jury.  To  that  Judgment  this 
writ  of  error  was  awarded. 

The  first  assignment  of  error  Is  to  the  ac- 
tion of  the  circuit  court  in  overruling  the  de- 
murr^  to  the  declaration  and  to  each  count 
thereof. 

The  first  count  of  the  declaration  sets  forth 
the  first  alleged  trespass,  and  avers,  in  sub- 
stance, that  the  defendant  company  owned 
and  operated  at  Newport  News  a  railroad 
yard,  made  up  of  many  tracks,  over  which  its 
trains,  cars,  and  engines  were  propelled  for 
the  purpose  of  disconnecting  and  making  up 
its  trains,  and  doing  all  those  things  usual  In 
railroad  yards,  the  said  yard  terminating  on 
James  river  where  the  defendant  owned  and 
operated  Its  certain  docks  and  piers;  that  the 
plaintlfif  was  In  the  employment  of  the  de- 
fendant company  as  section  foreman,  and  at 
the  time  of  the  alleged  grievance  was  engag- 
ed in  repairing  a  switch  on  the  said  yard; 
that  while  so  engaged  a  yard  engine  of  the 
defendant,  operated  and  controlled  by  its  em. 
ploy^s,  approached  the  switch  going  to  pier 
No.  4  of  the  defendant;  that  the  plaintiff 
spiked  and  fixed  the  switch  temporarily  so 
that  the  engine  could  proceed  on  its  route; 
that  the  employes  of  the  defendant  well  knew 
that  the  switch  was  out  of  order,  and  that  the 
provision  for  the  engine  passing  was  of  a  tem- 
porary character.  Intended  only  to  permit  the 
engine  to  pass  down  the  track  to  pier  No.  4, 
and  that  It  should  not  pass  back  over  the 
switch  until  directed  to  do  so  by  the  plaintiff; 
that  It  thereupon  became  and  was  the  duty 


•For  otlier  eases  le^  same  topic  and  seetton  NUMBER  In  Dee.  A  Am.  Digs.  1907  to  date.  A  Repoiier  Indezet 
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of  the  defendant  to  use  due  and  proper  care 
to  provide  tlie  plaintiff  with  a  safe  place  to 
work,  and  to  exercise  like  care  not  to  In- 
jure him,  and  especially  was  It  the  defend- 
ant's duty  to  exercise  due  and  proper  care  not 
to  run  Its  engines  and  trains  upon  him;  that 
the  employ^  of  the  defendant,  knowing  that 
the  switch  was  out  of  order  and  being  repair- 
ed by  the  plaintiff,  returned  from  pier  No.  4 
with  the  eaigine  In  front  and  several  cars  at- 
tached, and  without  considering  the  defend- 
ant's duty  in  the  premises,  but  expressly,  neg- 
ligently, wrongfully,  and  willfully  falling  and 
refusing  to  perform  the  same,  carelessly  and 
negligently  failed  to  keep  any  proper  watch  or 
look  ahead,  and  without  ringing  the  engine 
bell,  blowing  Its  whistle,  or  giving  the  plain- 
tiff the  slightest  warning  of  its  approach, 
though  the  employes  in  charge  of  the  engine 
knew  that  the  plaintiff  was  at  w^ork  on  the 
switch,  wOlfully,  negligently,  carelessly,  and 
wrongfully  ran  the  engine  into  the  switch 
and  against  the  plaintiff,  t^rhlle  he  was  exer- 
cising due,  lawful,  and  proper  care,  thereby 
Inflicting  the  Injury  complained  of. 

We  are  of  opinion  that  this  count  of  the 
declaration  states  sufficient  facts  to  enable 
the  court  to  say,  upon  demurrer,  whether, 
If  the  facts  stated  were  proved,  the  plaintiff 
would  be  entitled  to  recover,  and  therefore 
the  demurrer  thereto  was  properly  overruled. 
Hbrtensteln  v.  Va.  Carolina  Ry.  Co.,  102  Va. 
914,  47  S.  E.  996. 

The  second  and  third,  counts  of  the  declara- 
tion set  forth  the  second  alleged  cause  of  ac^ 
tlon,  which  arose  In  January,  1908.  Each  of 
these  counts  states  that  the  accident  com- 
plained of  was  on  the  yard  of  the  defendant 
company  at  Newport  News,  and  repeats  the 
description  of  the  yard  given  in  the  first  count, 
and  avers  that  the  plaintiff  was  a  section 
foreman  in  the  employment  of  the  defendant, 
and  at  the  time  of  the  alleged  grievance  was 
engaged  in  transferring  his  tools  and  men 
from  one  portion  of  the  yard  to  another  to  do 
certain  repair  work,  and  that  a  collision  oc- 
curred between  a  hand  car,  under  the  control 
and  management  of  the  plaintiff,  and  an  en- 
gine of  the  defendant  These  counts  of  the 
declaration  agree,  except  that  In  the  third 
count  the  allegation  is  contained  that  tlie  ac- 
cident occurred  while  the  plaintiff  was  en- 
deavoring to  remove  the  hand  car  from  the 
railroad  track  in  order  to  prevent  the  same 
from  being  run  Into  and  destroyed,  while  in 
the  second  count  the  allegation  is  that,  as 
the  plaintiff  was  on  his  Journey  on  said  hand 
car,  a  certain  railway  engine  of  the  defendant, 
operated  and  controlled  by  its  employes,  was 
run  into,  upon,  and  against  the  said  hand  car, 
causing  the  injuries  complained  of.  The  alle- 
gations of  negligence  in  both  counts  are  very 
general — in  the  second  count,  tliat  the  rail- 
way engine  of  the  defendant  was  willfully, 
carelessly,  negligently,  and  wrongfully  run  in- 
to, upon,  and  against  the  said  hand  car,  and 
in  the  third  count,  that  those  in  control  of 
and  operating  such  engine,  in  disregard  of 


their  duty  to  exercise  reasonable  and  proper 
care  not  to  injure  the  plaintiff,  who  was  ex- 
ercising due  and  reasonable  care,  had  n^li- 
gently,  carelessly,  wrongfully,  and  willfully 
run  the  said  engine  into,  upon,  and  against 
the  said  hand  car,  thereby  causing  the  Inju- 
ries complained  of. 

The  degree  of  particularity  required  In 
stating  the  necessary  facts  to  sustain  an  al- 
legation of  negligence  has  been  repeatedly 
discussed  in  a  number  of  very  recent  deci- 
sions of  this  court  Hortenstein  v.  Va.  Caro- 
line Ry.  Co.,  supra ;  Lynchburg  Traction  Co. 
V.  Gulll.  107  Va.  94,  57  S.  E-  644 ;  Cllnchfleld 
Coal  Co.  V.  Wheeler's  Admr.,  108  Va.  448, 
62  S.  E.  269 ;  N.  N.  &  O.  P.  Ry.  &  Elec.  Ca 
V.  Nlcolopoolos,  109  Va.  165.  63  S.  B.  443; 
C.  &  O.  Ry.  Co.  V.  Hunter,  109  Va.  341,  64 
S.  E.  44. 

In  the  case  last  cited  it  is  said:  '*The  car- 
dinal vice  in  all  these  counts  is  that,  while 
they  iterate  and  reiterate  In  varying  phrase 
the  charge  of  negligence  against  the  defend- 
ant, they  wholly  omit  to  state  the  facts  upon 
which  the  alleged  negligence  is  predicated. 
It  is  well  settled  that  it  is  not  sufficient  for 
the  declaration  to  allege  negligence  in  a  gen- 
eral way,  for  to  do  so  is  only  to  state  the 
pleader's  conclusions  of  law  from  undisclosed 
facts ;  but  It  must  aver  the  act  of  negligence 
relied  on  with  reasonable  certainty,  and  show 
that  such  act  constitutes  the  efficient  and 
proximate  cause  of  the  injury.  Otherwise, 
no  traversable  Issue  is  tendered,  and  the 
court  cannot  determine,  as  a  matter  of  law, 
whether  the  declaration  states  a  case  of 
actionable  negligence,  and  the  defendant  Is 
not  advised  of  the  case  he  Is  called  upon  to 
defend.  Our  reports  contain  numerous  il- 
lustrations of  this  principle." 

In  the  case  of  Lynchburg  Traction  Co.  v. 
Guill,  supra,  the  court,  speaking  through  the 
president,  says:  "Negligence  is  a  conclusion 
of  law  from  facts  sufficiently  pleaded.  The 
office  of  a  declaration  is  to  inform  the  defend- 
ant of  the  case  which  it  has  to  meet,  so  that 
It  may  have  a  reasonable  opportunity  to  pre- 
pare Its  defense.  It  Is  not  enough  to  say  that 
the  plaintiff  was  injured,  and  that  the  injury 
resulted  from  the  careless  and  negligent  con- 
duct of  the  defendant,  but  the  facts  relied 
upon  to  establish  the  negligence  for  which 
the  defendant  is  to  be  held  liable  must  be 
stated  with  reasonable  certainty." 

In  the  case  of  Newport  News  &  O.  P.  Ry. 
&  Elec.  Co.  V.  Nlcolopoolos,  supra,  it  is  said: 
"The  third  count  does  not  aver  in  what  par- 
ticular the  defendant  failed  to  perform  its 
duty.  It  charges  generally  that  the  defend- 
ant negligently  ran  its  car  Into  the  plaintiff's 
wagon  whilst  he  was  attempting  to  cross  ita 
track.  As  a  count  In  trespass  on  the  case^ 
this  count  is  not  good  under  our  decisions." 

Measured  by  these  well-established  prin- 
ciples, the  second  and  third  counts  of  the 
declaration  in  the  case  at  bar  are  not  good. 
They  do  not  aver  any  fact  relied  upon  to  es- 
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tabllsh  tbe  negligence  for  which  the  defend- 
ant l8  to  be  held  liable.  Each  of  said  counts 
amounts  to  no  more  than  an  allegation  that 
a  collision  occurred  on  the  railroad  yards,  be- 
tween a  hand  car  under  the  control  of  the 
plaintiff  and  an  engine  under  the  control  of 
other  employes  of  the  defendant,  and  that 
the  engine  of  the  defendant  was  willfully, 
carelessly,  negligently,  and  wrongfully  run 
into,  upon,  and  against  the  hand  car.  There 
is  no  allegation  which  shows  any  willful 
wrong,  nor  is  any  omission  of  duty  alleged 
which  would  make  the  conduct  of  those  in 
diarge  of  the  engine  either  willful,  wrongful, 
or  negligent 

In  the  very  recent  case  of  Wright  ▼.  At- 
lantic Ck>ast  Line  R.  Co.,  66  S.  E.  84S,  this 
court  said:  "It  is  not  sufficient  to  charge  that 
the  plaintiff  was  willfully  and  wantonly  in- 
jured, if  that  naked  allegation  were  suffi- 
cient, the  plaintiff  could,  in  every  case,  be 
easily  relieved  from  the  consequences  of  his 
own  imprudence.  Negligence  is  a  conclusion 
of  law  from  facts  sufficiently  pleaded.  The 
facts  relied  on  to  establish  the  willful  and 
wanton  negligence,  for  which  the  defendant 
is  to  be  held  liable,  must  be  stated  with  rea- 
sonable certainty." 

We  repeat  here  what  was  said  in  Hunter^s 
Case,  supra:  "This  court  has  not  laid  down, 
nor  does  it  propose  to  establish,  any  unrea- 
sonable rules  with  regard  to  particularity  of 
averment  in  declarations  in  personal  injury 
eases.  All  that  the  rule  requires  is  that  the 
declaration  shall  contain  a  concise  statement 
of  the  material  facts  on  which  a  recovery  is 
demanded.  Of  course,  the  evidence  relied  on 
to  sustain  the  averments  of  the  declaration 
need  not  be  pleaded.  Surely  a  rule  so  es- 
sential for  the  enlightenment  of  the  court 
and  the  defendant  imposes  no  unreasonable 
burden  upon  the  plaintiff.  Indeed,  it  is  hard 
to  conceive  how  any  intelligent  system  of 
pleading  could  require  less." 

The  verdict  of  the  jury  being  general,  the 
court  cannot  say  whether  it  rests  upon  the 
case  stated  in  the  first  count  of  the  declara- 
tion or  upon  that  alleged  in  the  second  and 
third  counts,  which  are  bad.  In  this  situa- 
tion, the  judgment  complained  of  must  be  re- 
versed, for  the  error  of  the  court  In  not  sus- 
taining the  demurrer  to  the  second  and  third 
cbunts  of  the  declaration,  the  verdict  of  the 
jury  set  aside,  and  tbe  case  remanded  to  the 
cfrcnlt  court  for  a  new  trial,  with  leave  to  the 
plaintiff,  if  he  be  so  advised,  to  amefid  the 
second  and  third  counts  of  his  declaration. 

Reversed. 

010  Va.  708) 

BANK  OP  PHiBBUS  v.  BYRUM. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1010.) 

1.  Attachment  tt  26*)— Nonresident— Ceded 
Tebbitort. 

Code  1904.  |  15a,  par.  2,  provides  that  ex- 
clusive jurisdiction  in  and  over  any  land  acquir- 


ed by  the  United  States  for  militanr  purposes 
shall  be  ceded  to  tbe  United  States  for  all  pur- 
poses except  the  service  on  such  sites  of  civil 
and  criminal  process  of  the  courts  of  the  state. 
Held,  that  the  fact  that  process  may  be  served 
on  a  defendant  residing  on  the  military  reserva- 
tion Isnown  as  "Fortress  Monroe"  is  not  the 
test  of  the  right  to  issue  an  attachment  against 
him  as  a  nonresident. 

[Ed.  Note.~For  other  cases,  see  Attachment, 
Dec  Dig.  §  25.*J 

2.  Attachment  (§  25*)— Nonbesidence— Mil- 
iTABY  Reservation. 

Where  a  citizen  of  North  Carolina  enlisted 
as  a  soldier  in  the  United  States  army,  and 
was  stationed  in  Fortress  Monroe,  he  did  not 
thereby  acquire  a  residence  in  Virginia  nor 
cease  to  be  a  nonresident  while  stationed  there, 
so  that  his  property  was  subject  to  attachment 
on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  §25.^1 

Error  to  Circuit  Court,  Elizabeth  City 
County. 

Action  by  the  Bank  of  Phoebus  against  one 
Byrum.  From  a  judgment  quashing  an  at- 
tachment, plaintiff  brings  error.    Reversed. 

W.  H.' Power  and  O.  D.  Batchelor,  for 
plaintiff  in  error.  Sidney  J.  Dudley  and  C. 
Vernon  Spratley,  for  defendant  In  error. 

KEITH,  P.  The  Bank  of  Phoebus  brought 
an  action  of  debt  against  Byrum  in  the  cir- 
cuit court  of  Elizabeth  City  county,  upon  a 
negotiable  note  for  $589,  which  was  due  and 
payable,  and  sued  out  an  attachment  and 
served  the  same  upon  the  Merchants'  Nation- 
al Bank  of  Hampton,  which  had  in  its  pos- 
session money  belonging  to  the  defendant. 
The  defendant  moved  the  court  to  quash  the 
attachment,  on  the  sole  ground  that  it  was 
sued  out  on  false  suggestion;  the  defendant 
being  a  resident  of  tbe  state  of  Virginia. 

Byrum  was  born  In  North  Carolina  and 
resided  there  continuously  until  1898,  when 
he  came  to  Fortress  Monroe  and  enlisted  as 
a  soldier  in  the  army  of  the  United  States, 
in  which  service  he  has  continued  until  the 
present  time.  Upon  this  evidence,  the  court, 
being  of  opinion  that  the  defendant  was  a 
resident  of  Virginia,  sustained  the  motion  to 
quash,  abated  the  attachment,  and  that  Judg- 
ment is  before  us  upon  a  writ  of  error. 

The  territory  known  as  "Fortress  MoAroe" 
was,  by  act  of  the  General  Assembly  of  Vir- 
ginia of  1820  and  a  deed  made  in  pursuance 
of  that  act,  ceded  and  conveyed  to  the  United 
States.  It  was  acquired  by  the  United  States 
for  military  purposes,  and  has  been  and  is 
now  held  for  such  uses  and  purposes. 

It  Is  provided  by  the  Code  of  this  state  (sec- 
tion 15a,  par.  2)  that:  "Exclusive  Jurisdic- 
tion in  and  over  any  land  so  acquired  by  the 
United  States  shall  be,  and  the  same  is  here- 
by, ceded  to  the  United  States  for  all  pur- 
poses except  the  service  upon  such  sites  of 
all  civil  and  criminal  process  of  the  courts 
of  this  state;  but  the  Jurisdiction  so  ceded 
shall  continue  no  longer  than  the  said  United 
States  shall  own  such  lands." 


•For  other  cases  see  same  topio  and  section  NUMBER  la  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Reporter  Indezee 
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The  fact  that  process  can  or  cannot  be 
served  upon  a  defendant  is  not  the  test  of  the 
right  to  issue  an  attachment  agalpst  him  as 
a  nonresident. 

In  Shinn  on  Attachments,  §  103,  it  Is  said: 
•'Where  one  is  in  fact  a  nonresident,  his 
property  will  be  liable  in  a  foreign  attach- 
ment, notwithstanding  the  fact  that  the  de- 
fendant may  be  in  the  state  at  tbe  time  it 
Is  sued  out.  Nor  will  the  allegation  of  non- 
residence  be  defeated  by  the  fact  that  the  de- 
fendant is  personally  served.  The  effect  of 
such  personal  service  will,  of  course,  be  to 
give  the  court  jurisdiction  to  enter  a  general 
judgment  and  issue  an  execution,  not  only 
against  the  property  attached  but  generally 
against  the  defendant  and  all  of  his  prop- 
erty." And  to  the  same  effect  see  Clarke  v. 
Ward,  12  Grat  440;  Long  v.  Ryan,  30  Grat 
721;  Didier  v.  Patterson,  93  Va.  541,  25  S. 
£.  661. 

The  real  question  here  is  whether  or  not  a 
person  bom  and  domiciled  in  North  Carolina, 
who  comes  to  Fortress  Monroe  for  the  pur- 
pose of  enlisting  in  the  army,  enlists,  and 
remains  an  enlisted  soldier  of  the  United 
States,  thereby  acquires  a  residence  In  this 
commonwealth  so  as  to  defeat  the  right  of  a 
creditor  to  issue  an  attachment  against  him. 
If  the  power  to  serve  a  process  were  the  test, 
clearly  the  reservation  made  by  the  state 
would  be  sufficient  to  cover  this  case;  but 
that  reservation  of  right  to  serve  a  process 
has  nothing  to  do  with  the  personal  status 
of  the  individual. 

Id  the  case  of  U.  S.  v.  Cornell,  2  Mason, 
60,  Fed.  Cas.  No.  14,867,  Mr.  Justice  Story 
said:  "There  is  nothing  incompatible  with 
the  exclusive  sovereignty  or  Jurisdiction  of 
one  state  that  it  should  permit  another  state 
in  such  cases  to  execute  its  process  within  its 
limits.  And  a  cession  of  exclusive  jurisdic- 
tion may  well  be  made  with  a  reservation  of 
a  right  of  this  nature,  which  then  oiierates 
only  as  a  condition  annexed  to  the  cession, 
and  as  an  agreement  of  the  new  sovereign  to 
permit  its  free  exercise  as  quod  hoc,  his  own 
process.  This  is  the  light  in  which  clauses 
of  this  nature  (which  are  ve^  frequent  In 
grants  made  by  the  states  to  the  United 
States)  have  been  received  by  this  court  on 
various  occasions,  on  which  the  subject  has 
been  heretofore  brought  before  it  for  con- 
sideration, and  it  is  the  same  light  in  which 
it  has  also  been  received  by  a  very  learned 
state  court" — citing  Commonwealth  v.  Clary, 
8  Mass.  72. 

In  Foley  v.  Shriver,  81  Va.  573,  the  ques- 
tion was  whether  the  National  Home  for  Dis- 
abled Volunteer  Soldiers  was  subject  to  the 
jurisdiction  of  the  circuit  court  of  Elizabeth 
City  county,  and  this  court  said:  **In  this 
case,  the  state  Legislature  having  giv^n  the 
required  consent,  and  the  United  States  hav- 
ing purchased  the  land  in  question,  the  Unit- 
ed States  have  acquired,  under  the  federal 
Constitution,  exclusive  jurisdiction  over  the 


ceded  lands,  and  they  are  no  longer  a  part 
of  the  state  of  Virginia,  and  are  not  subject 
to  the  jurisdiction  of  the  state  courts.  Per- 
sons residing  there  are  not  citizens  of  Vir- 
ginia; the  property  situated  there  is  not  sub- 
ject to  the  control  or  disposal  of  any  state 
court;  and  the  circuit  court  of  Elizabeth  City 
county  is  without  jurisdiction  within  said 
territory." 

In  Jacobs  on  the  Law  of  Domicile,  §  303,  it 
is  said:  '^Neither  quasi  national  nor  munic- 
ipal domicile  of  a  person  is  affected  by  his 
enlistment  or  acceptance  of  a  commission  in 
the  military  or  war  marine  service  of  his- 
country.  He  does  not  thereby  lose  the  quasi 
national  or  municipal  domicile  which  he  had 
when  he  entered  the  service,  nor  does  he  ac- 
quire at  the  place  where  he  serves." 

In  Lyon  v.  Vance,  46  W.  Va.  781,  34  S.  B. 
761,  where  a  resident  of  the  state  of  West 
Virginia  entered  the  volunteer  service  of  the 
United  States,  and  with  his  regiment  went 
beyond  the  limits  of  the  state,  and  remained 
for  some  time  in  such  service,  it  was  held 
that  he  did  not  thereby  become  a  nonresident 
of  the  state,  within  the  meaning  of  the  at- 
tachment law;  and,  that  being  the  only 
ground  of  attachment  against  him,  a  valid 
attachment  could  not  on  that  ground  be  sued 
out  against  his  property. 

In  Ft  Leavenworth  R.  Co.  v.  Lowe,  114  U. 
S.  525,  6  Sup.  Ct  995,  29  L.  Ed.  264,  the  Su- 
preme Court  says:  **When  the  title  is  ac- 
quired by  purchase  by  consent  of  the  Legis- 
latures of  the  states,  the  federal  jurisdiction 
is  exclusive  of  all  state  authority.  This  fol- 
lows from  the  declaration  of  the  Constitution 
that  Congress  shall  have  Mike  authority*  over 
such  places  as  it  has  over  the  district  which 
is  the  seat  of  government;  that  is,  the  pow- 
er of  'exclusive  legislation  in  all  cases  what- 
soever.* Broader  or  clearer  language  could 
not  be  used  to  exclude  all  other  authority 
than  that  of  Congress;  and  that  no  other  au- 
thority can  be  exercised  over  them  has  been 
the  uniform  opinion  of  federal  and  state  tri- 
bunals, and  of  the  Attorneys  General.  The 
reservation,  which  has  usually  accompanied 
the  consent  of  the  states  that  civil  and  crim- 
inal process  of  the  state  courts  may  be  served 
in  the  places  purchased,  is  not  considered  as 
interfering  in  any  respect  with  the  supremacy 
of  the  United  States  over  them,  but  is  ad- 
mitted to  prevent  them  from  becoming  an 
asylum  for  fugitives  from  justice." 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  defendant  in  error  did  not  ac- 
quire a  residence  in  the  state  of  Virginia  by 
reason  of  having  enlisted  in  the  army  of  the 
United  States  and  resided  as  such  enlisted 
soldier  at  Fortress  Monroe;  that,  being  a 
nonresident,  his  property  was  subject  to  at- 
tachment; and  that  the  judgment  of  the  cir- 
cuit court  must  be  reversed. 

Reversed. 

BUCHANAN,  J.,  absent 
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(110  Ya.  853) 

TEMPLETON'S  ADM'R  t.  LYNCHBURG 

TRACTION  &  LIGHT  CO. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Neoliqencs  ft  97*)— Comparative  Neqli- 

OENCE. 

The  law  will  not  apportion  concurring  neg- 
ligence, and  one  guilty  of  contributory  negli- 
gence cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  $  162;    Dec  Dig.  (  97.*] 

2.  Masteb  and  Sebvant  <§  244*)— Coktbibtt- 
TOBT  Negligence  —  Disbeoabdino  Wabn- 

INGS. 

Where  a  telephone  lineman  was  warned  by 
his  foreman  not  to  touch  certain  high-voltage 
wires,  and  thereafter  another  servant  warned 
him,  but,  though  not  necessarj^  to  his  worlc,  he 
brought  himself  in  contact  with  them  and  was 
killed,  there  could  be  no  recovery  for  his  death. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  776-777;  Dec.  Dig.  { 
244.*] 

Error  to  Corporation  Court  of  City  of 
Ljyncbburg. 

Action  by  William  Beasley,  as  administra- 
tor of  the  estate  of  Charles  R.  Templeton,  de- 
ceased, against  the  Lynchburg  Traction  & 
Light  Company.  Judgment  In  favor  of  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Wm,  Beasley,  for  plaintiff  in  error.  Hors- 
ley,  Coleman  A  Easley,  for  defendant  in  er- 
ror. 

HARRISON,  J.  This  action  was  brought 
by  the  administrator  of  Charles  R.  Templeton 
to  recover  of  the  Lynchburg  Traction  &  Light 
Company  damages  for  its  alleged  negligence 
in  causing  the  death  of  the  plaintiff*s  intes- 
tate. There  was  a  demurrer  to  the  plaintiff's 
evidence,  which  was  sustained,  and  Judg- 
ment given  for  the  defendant  This  Judg- 
ment we  are  asked  to  review  and  reverse. 

Upon  consideration  of  the  evidence  it  is 
difficult  to  see  wherein  the  defendant  com- 
pany has  been  guilty  of  any  negligence  that 
was  proximately  the  cause  of  the  injury 
which  resulted  in  the  death  of  the  plaintiff's 
intestate.  If,  however,  the  negligence  of  the 
defendant  company  was  established,  it  would 
be  under  no  liability  to  the  plaintiff,  because 
his  intestate  is  shown  to  have  been  guilty  of 
such  contributory  negligence  as  to  preclude 
all  right  of  recovery  by  him. 

The  law  will  not  weigh  or  apportion  the 
concurring  negligence  of  a  plaintiff  and  de- 
fendant There  can  be  no  recovery  by  a 
plaintiff  who  has  been  guilty  of  contributory 
negligence.  Clinchfield  Coal  Co.  ▼.  Wheeler, 
106  Ya.  448,  62  S.  B.  269. 

At  the  time  of  his  death  the  plaintiff's  in- 
testate was  working  for  the  Bell  Telephone 
Company;  his  business  being  to  locate  and 
remedy  contacts  l}etween  the  wires  of  his  em- 
ployer and  those  of  other  companies,  to  dis- 
engage, disentangle,  and  separate  such  wires, 
etc.    He  had  been  for  some  time  engaged  in 


this  character  of  work  all  over  the  city  of 
Lornchburg,  and  it  abundantly  appears  thnt 
he  was  thoroughly  acquainted  with  the  great 
danger  to  which  he  was  constantly  exposed, 
and  fully  advised  of  the  necessity  for  con- 
stant care  and  vigilance  on  his  part  to  avoid 
coming  In  contact  with  the  wires  about  which 
he  worked.  On  the  day  of  the  accident,  the 
gang  of  linemen  of  which  deceased  was  a 
member  assembled  for  the  purpose  of  taking 
down  an  old  cable  of  the  telephone  company. 
This  cable  was  in  the  vicinity  of  other  wires, 
the  highest  of  which  was  the  heavily  charged 
wire  of  the  defendant  traction  company.  In 
addition  to  his  general  knowledge  of  the  dan- 
ger, the  deceased  was  specially  warned  of  the 
hazardous  character  of  the  work  he  was  do- 
ing when  be  lost  his  life.  As  the  deceased 
and  others  were  about  to  ascend  the  poles, 
the  foreman  told  them  of  the  unusual  danger, 
and  that  they  must  look  out  for  the  2,300-volt 
wires  under  them  and  the  13,000- volt  wires 
above  them,  and  not  to  touch  either;  that 
they  would  be  killed  if  they  did.  At  the 
time  of  the  accident  the  deceased  was  bend- 
ing over  tying  a  'traveling  block*'  to  the 
cross-arm  of  the  telephone  company's  pole, 
and  while  thus  engaged  a  fellow  workman, 
who  was  on  another  pole  near  him,  noticing 
that  deceased  was  dangerously  near  the  13,- 
000- volt  wire,  called  out  to  him,  saying: 
**Look  out  there!  If  you  straighten  up  and 
touch  them  wires  you  will  be  a  goner."  The 
witness  says  that  when  this  warning  was 
given  the  deceased  looked  at  him  and  smiled, 
and  turned  his  head  around  and  looked  up 
at  the  wires  to  which  he  had  referred;  that 
he  thought  surely  he  was  not  going  to  straight- 
en up  then.  In  about  a  minute  after  this 
last  warning  was  given  the  deceased  raised 
up  and  came  in  contact  with  the  13,000-volt 
wire  of  the  defendant  company,  and  imme- 
diately fell  lifeless  to  the  ground.  The  evi- 
dence shows  that  the  wires  were  far  enough 
apart  for  the  work  in  hand  to  have  been 
done  with  safety  by  the  exercise  of  reason- 
able care,  and  that  deceased  lost  his  life 
solely  as  a  result  of  his  own  imprudence  and 
lack  of  caution. 

There  can  be  no  recovery  in  such  a  case, 
and  the  Judgment  must  be  affirmed. 

Affirmed. 

BUCHANAN  and  WHITTLE,  JJ.,  absent. 


(UO  Va.  810) 
NOTTINGHAM  et  al.  v.  ACKISS. 

(Supreme  Court  of  Appeals  of  Virginia.  March 

10,  1010.) 

1.  Debt,  Action  of  (|  I*)— Natube  o»  Ac- 
tion. 

The  action  of  debt  lies  only  for  the  recovery 
of  a  certain  sum  of  money  due  by  a  certain  and 
express  agreement. 

[Ed.  Note.— For  other  cases,  see  Debt,  Action 
of,  Cent  Dig.  S  1 ;  Dec.  Dig.  $  I.*] 
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2.  Bills   awd   Notes   (5   4G8*)— Collateral 
AeBEEMCNT— Action—Pleading  . 

Where  the  parties  to  a  note  for  the  price 
of  land  agreed  in  writing  that  the  note,  though 
payable  on  demand,  should  be  paid  only  on  con- 
dition  of  a  resale  of  all  or  a  part  of  the  land 
and  the  price  thereof  being  realized,  a  declara- 
tion on  the  note  does  not  state  a  cause  of  ac- 
tion, if  it  fails  to  allege,  not  only  a  sale  of  the 
lana,  but  also  the  pavment  by  the  purchaser  of 
the  price,  and  when  the  same  was  paid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  M  1462,  1463;  Dec  Dig.  S 
468.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  one  Ackiss,  as  assignee,  against 
F.  E.  Nottingham  and  others  on  a  note. 
Plaintiff  had  Judgment,  and  defendants  bring 
error.    Reversed. 

Burroughs  &  Bro.,  for  plaintiffs  In  error. 
Wm.  McK.  Woodhouse,  for  defendant  In  er- 
ror. 


CARDWELL,  J.  As  the  record  of  this 
case  appeared  when  before  this  court  on  a 
former  occasion  (107  Va.  63,  57  S.  E-  592),  de- 
fendant In  error,  as  the  assignee  of  one  C.  F. 
Hodgman,  brought  his  action  of  debt  on  a 
negotiable  note  for  $790,  payable,  as  appear- 
ed on  Its  face,  on  demand  and  past  due,  with- 
out making  any  reference  whatever  In  his 
declaration  to  a  written  agreement  introduc- 
ed in  evidence  at  the  trial,  made  and  signed 
by  the  parties  to  the  transaction  at  the  same 
time  the  note  was  executed  by  the  drawers, 
the  agreement  being  made  a  part  and  parcel 
of  the  note,  to  which  it  was  attached,  and 
set  forth  that  the  payee  of  the  note  would 
not  demand  the  payment  of  the  note  except 
and  until  sale  was  made  of  13  certain  lots 
of  land,  or  some  part  or  parts  thereof,  but 
would  *'oniy  demand  payment  of  such  and 
all  sums  as  may  be  realized  upon  a  sale  of 
said  lots  of  land,  in  whole  or  In  part,  as  the 
same  may  be  sold."  The  note  sued  on  and 
the  agreement  attached  thereto  are  set  out 
In  the  opinion  of  this  court  at  the  former 
hearing  of  the  case  and  need  not  be  repeat- 
ed here. 

This  court  then  held  that  the  note  and 
the  agreement  attached  thereto,  made  at  the 
same  time,  and  the  latter  in  terms  expressly 
declaring  that  It  was  executed  as  part  and 
parcel  of  the  note,  constituted  the  contract 
between  the  original  parties  to  them,  and 
that  they  showed  upon  their  face  that  the 
contract  was  not  to  pay  money  on  demand, 
but  only  on  certain  conditions,  and  that  the 
defendant  in  error  only  acquired  such  rights 
by  their  Indorsement  and  delivery  to  him  as 
the  payee  of  the  note  had;  therefore  the 
Judgment  of  the  trial  court  for  the  full 
amount  of  the  note,  $790,  with  interest  from 
the  date  of  the  note,  was  reversed,  the  ver- 
dict of  the  Jury  set  aside,  and  the  cause  re- 
manded, with  leave  to  defendant  in  error,  if  J 


he  should  be  so  advised,  to  amend  his  dec- 
laration and  have  a  new  trial. 

When  the  case  went  back,  the  declaration 
was  amended  and  contains  two  counts.  The 
first  count  sets  out  the  note  and  the  agree- 
ment as  a  part  of  It,  and  alleges  "that  the 
defendants  have  made  sale  of  and  conveyed 
all  and  every  part  of  the  said  lots  of  land 
set  out  and  described  in  said  agreement  and 
contract,  whereby  and  whereupon  the  said 
writing  obligatory  or  note  became  and  was 
due  and  payable.*'  The  second  count  Is  a 
count  In  assumpsit,  claiming  damages  by  rea- 
son of  the  failure  of  plaintiffs  In  error  to  ex- 
ercise due  diligence  in  making  sale  of  the 
lots  of  land. 

There  was  a  demurrer  to  this  amended  dec- 
laration and  to  each  count  thereof,  which 
was  sustained  as  to  the  second  count,  but 
overruled  as  to  the  first;  and  the  overruling 
of  the  demurrer  as  to  the  first  count  consti- 
tutes plaintiffs  in  error's  first  assignment  of 
error. 

The  proposition  is  too  elementary  to  need 
citation  of  authority  for  its  support  that  the 
action  of  debt  will  only  He  for  the  recovery 
of  a  certain  sum  of  money,  due  by  a  certain 
and  express  agreement  But  if  it  could  be 
conceded  (which  it  Is  not)  that  this  rule 
could  be  so  relaxed,  as  counsel  for  defendant 
in  error  argues  it  should  be  in  this  case,  that 
^hat  is  claimed  depended  on  a  contingency, 
and,  that  contingency  having  happened,  the 
action  of  debt  will  lie  to  recover  the  sum  of 
money  thus  becoming  due,  still  the  question 
remains  whether  or  not  the  first  count  of 
this  declaration  sets  out  a  cause  of  action 
entitling  defendant  in  error  to  a  recovery  of 
the  amount  of  the  debt  sued  for  or  any  part 
thereof. 

That  the  note  and  contract  were  not  for 
a  sum  certain,  but  for  an  uncertain  sum, 
payable  at  an  uncertain  time,  and  then  not 
only  conditioned  on  a  sale  of  all  or  a  part 
of  the  lots  of  land  being  made,  but  upon  the 
purchase  money  therefor  being  realized,  are 
propositions  that  were  settled  by  the  former 
decision  in  the  case,  supra.  The  amended 
declaration  alleges  the  sale  and  conveyance 
of  all  of  the  lots,  but  does  not  allege  when 
such  sale  or  sales,  conveyance  or  conveyan- 
ces, were  made,  nor  that  the  purchase  money 
therefor  had  been,  either  In  whole  or  in  part, 
realized.  As  the  right  to  recover  on  the  con- 
tract was  conditional — ^that  is,  when  the 
whole  of  the  lots  or  some  part  or  parts 
thereof  were  sold,  and  then  only  could  pay- 
ment of  the  note  or  any  part  thereof  be  de- 
manded as  the  lots  were  sold  and  the  pur- 
chase money  realized  therefor — it  was  essen- 
tial to  defendant  In  error's  right  to  recover 
In  this  action  that  he  allege*  In  his  declara- 
tion, not  only  that  the  lots  had  been  sold 
and  conveyed,  but  when  the  sale  and  convey- 
ance thereof  or  any  of  them  were  made,  and 
that  the  purchase  money  therefor  had  been 
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realized,  and  when.  He,  however,  did  not 
allege  the  date  when  he  had  the  right  to  de- 
mand payment  of  or  on  account  of  the  note, 
nor  the  date  from  which  the  amount  he  had 
the  right  to  demand  would  bear  interest; 
and  without  these  allegations  appearing  in 
his  declaration  he  has  failed  to  set  out  a 
good  cause  of  action  against  plaintiffs  in  er- 
ror upon  the  contract,  which  expressly  pro- 
vided, as  we  have  observed,  that  demand  on 
the  note  could  only  be  made  for  the  sum  or 
sums  realized  upon  a  sale  of  the  lots  of  land, 
in  whole  or  in  part,  as  the  same  might  be 
sold  and  the  purchase  money  therefor  real- 
ized. 

We  are  of  opinion  that  the  lower  court 
erred  In  not  sustaining  the  demurrer  to  the 
first  count  of  the  amended  declaration,  as 
well  as  to  the  second;  and  in  view  of  the 
fact  that  the  defendant  in  error  filed  an 
amended  declaration,  in  which  he  restated 
his  cause  of  action  in  the  light  of  the  opin- 
ion of  this  court  when  the  case  was  before 
It,  as  above  stated,  and  which  opinion  clear- 
ly set  forth  that  the  right  of  recovery  on  the 
note  was  conditional  only,  and  with  equal 
clearness  and  precision  Indicated  that  no 
cause  of  action  on  the  note  and  agreement, 
which  evidence  the  contract  between  the 
parties  thereto,  could  be  maintained  unless 
the  conditions  upon  which  payment  on  the 
contract  could  be  demanded  had  been  fulfill- 
ed. It  is  to  be  presumed  that  defendant  in 
error  has  made  in  his  amended  declaration 
the  strongest  presentation  of  his  case  which 
the  facts  permit,  and  that  It  could  not  be 
bettered  if  leave  were  given  to  again  amend. 
Therefore  this  court  will  render  the  Judg- 
ment which  the  trial  court  ought  to  have  ren- 
dered, sustaining  the  demurrer  to  the  dec- 
laration, and  enter  a  final  Judgment  for  plain- 
tiffs in  error;  but  this  disposition  of  the 
case  Is  to  be  without  prejudice  to  the  right 
of  defendant  in  error  to  institute  such  other 
proceedings  as  he  may  be  advised,  either  to 
have  specific  performance  of  the  contract  he 
holds  with  plaintiffs  in  error  concerning  the 
lots  of  land  In  question,  or  to  rescind  the 
same  and  have  the  title  to  said  lots,  or  such 
of  them  as  remain  unsold,  conveyed  to  him. 

Reversed. 

BUCHANAN,  J.,  absent 


(UO  Va.  713) 

BEAVERS'  ADM'X  v.  PUTNAM'S  CURA- 
TOR. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

la  1910.) 

1.  Abatement  anu  Revival  ($  58*)~Per80N- 

aI  Actions. 

At  common  law,  personal  actions  died  with 
the  person  and  could  not  be  revived  by  or 
against  the  personal  representative. 

[Ed.  Note.— For  other  cases,   see  Abatement 
and  Revival,  Cent.  Dig.  {|§  294-309;   Dec.  Dig. 

§5a*i 


2.  Death  (§  II*)— Right  of  Action— Natubb. 

The  effect  of  Code  1904,  i  2902,  providing 
that  when  death  is  caused  by^  the  wrongful  act 
of  another,  such  as  to  have  given  a  right  of  ac- 
tion to  the  injured  party  if  death  had  not  en- 
sued, the  person  who  would  then  have  been 
liable  shall  be  subject  to  an  action  for  damages, 
is  not  to  revive  the  right  of  action  which  the 
decedent  had,  but  to  give  the  personal  repre- 
sentative of  deceased  a  totally  new  right  of  ac- 
tion as  trustee  for  the  beneficiaries  named  in 
the  subsequent  sections. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  16 ;   Dec.  Dig.  S  11.*] 

3.  Common  Law  (8  14*)— BiNniNo  Effect. 

The  common  law  is  still  the  law  of  the 
land  except  so  far  as  it  is  changed  by  statute. 

[Ed.  Note. — For  other  cases,  see  Common 
Law,  Cent.  Dig.  §  3 ;    Dec.  Dig.  §  14.*] 

4.  Death  (§  30*)— Abatement  and  Revivai^— 
Death  of  Wbonodoeb. 

Code  1904,  f  2902,  provides  that  whenever 
the  death  of  a  person  uiall  be  caused  by  the 
wrongful  act  of  another,  and  the  act,  if  death 
had  not  ensued,  would  nave  entitled  the  party 
injured  to  sue,  then  the  person  who  would  have 
been  liable  shall  be  liable  in  an  action  for  dam- 
ages notwithstanding  the  death  of  the  person 
injured,  etc.,  and  section  2906  declares  that 
such  right  of  action  shall  not  abate  by  the 
death  of  the  defendant  Plaintiff's  intestate  wat* 
shot  by  P.,  who  then  shot  himself,  and  died  be- 
fore the  death  of  plaintiff^s  intestate.  Held^ 
that  intestate's  action  for  injuries  did  not  sur- 
vive to  her  persona]  representative,  since  the 
right  of  action  created  l^  section  2902  did  not 
accrue  until  her  death,  and  hence  never  came 
into  existence  by  reason  of  the  prior  death  of 
the  wrongdoer, 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  34 ;   Dec.  Dig.  S  30.*] 

Error  to  Circuit  Court,  Fairfax  County. 

Action  by  Elizabeth  C.  Beavers  against 
John  D.  Putnam,  as  curator  of  Silas  W.  Put- 
nam. From  a  Judgment  for  defendant,  plain- 
tiff brings  error.    Affirmed. 

Leo  P.  Harlow  and  Wolf  &  Rosenberg,  for 
plaintiff  in  error.  C.  «y.  Ford,  for  defendant 
in  error. 


KEITH,  P.  Emma  Beavers  was  shot  by 
Silas  W.  Putnam,  and  a  few  hours  thereafter 
died  from  the  effects  of  the  wound  she  had 
received.  Putnam  then  shot  himself,  dying 
in  a  very  short  time  thereafter,  his  death 
preceding  that  of  Emma  Beavers.  The  ad- 
ministratrix of  Emma  Beavers  brought  suit 
against  the  curator  of  Silas  Putnam,  the  dec- 
laration stating  the  foregoing  facts,  and 
claiming  damages  to  the  amount  of  $10,000. 

The  defendant  demurred  to  this  declara- 
tion, and  for  cause  of  demurrer  alleges  that 
the  declaration  shows  no  lawful  cause  of  ac- 
tion against  the  defendant,  nor  any  wrong  or 
trespass  committed  by  him;  that  it  is  not 
competent  to  sue  the  curator  for  the  tort  al- 
leged to  have  been  committed  by  the  cura-« 
tor*s  decedent;  and  that  it  is  necessary  for 
the  declaration  to  show  and  allege  that  at 
the  time  of  the  death  of  plaintiff's  intestate 
the  defendant's  intestate  was  alive,  otherwise 
on  death  of  defendant's  Intestate  the  alleged 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Ind<>K6a 
«7  S.E.— 23 
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cause  of  action  abated  and  died  at  common 
law  and  is  not  kept  alive  by  statute. 

There  are  other  specifications  of  grounds 
of  demurrer,  but  those  to  which  we  have  re- 
ferred sufficiently  present  the  questions  to  be 
considered. 

At  common  law,  it  is  conceded  that  person- 
al actions  died  with  the  person  and  could 
not  be  revived,  either  by,  or  against  the  per- 
sonal representative;  but  at  an  early  day  (4 
Edw.  Ill,  c.  7)  a  right  of  action  was  given  to 
executors  for  goods  and  chattels  of  their  tes- 
tators carried  away  in  their  lifetime,  and  by 
section  2655  of  our  Code  it  is  provided  that 
"for  the  taking  or  carrying  away  any  goods, 
or  the  waste  or  destruction  of,  or  damage  to, 
any  estate  of  or  by  his  decedent,  a  personal 
representative  may  sue  or  be  sued." 

Discussing  this  subject  in  Anderson  v.  Hy- 
geia  Hotel  Co.,  92  Va.  687,  24  S.  E.  269,  Judge 
Riely  said:  '*But  while  the  rule  of  the  com- 
mon law  has  been  much  restricted  and  limit- 
ed by  statutes,  both  in  England  and  in  this 
country,  and  the  right  to  sue  for  an  Injury 
done  to  the  property  or  estate  of  the  dece- 
dent in  his  lifetime  has  been  conferred  on 
the  personal  representative  of  the  deceased, 
the  rule  has  not  been  altered  in  this  state  in 
respect  of  an  injury  done  to  the  person.  An 
action  for  an  injury  to  the  person  still,  as  at 
common  law,  dies  with  the  person,  and  no 
right  of  action  for  such  injury  survives  to 
bis  personal  representative." 

It  was  claimed  in  that  case  that  by  virtue 
of  sections  2902,  2903,  and  2906  of  our  Code 
the  right  of  action  for  Injury  to  the  person, 
produced  by  the  wrongful  act,  neglect,  or  de- 
fault of  another,  survived  to  the  personal 
representative,  so  that  the  limitation  upon 
such  right  of  action  would  be  five  years  and 
not  one  year;  but  it  was  there  held  that 
such  was  not  the  effect  of  those  sections; 
that  ,the  right  of  action  given  by  them  is  not 
a  survival  of  the  right  of  action  which  exist- 
ed in  the  injured  person  prior  to  his  death, 
but  an  Independent  right  of  action,  created 
and  not  merely  continued  by  our  statutes. 

"The  act  requires  the  suit  to  be  brought  by 
and  in  the  name  of  the  personal  representa- 
tive, but  he  by  no  means  sues  In  his  general 
right  of  personal  representative.  He  sues 
wholly  by  virtue  of  the  statute  and  in  re- 
spect of  a  different  right.  His  suit  proceeds 
on  different  principles.  He  sues  not  for  the 
benefit  of  the  estate,  but  primarily  and  sub- 
stantially as  trustee  for  certain  particular 
kindred  of  the  deceased,  who  are  designated 
in  the  statute."  Anderson  v.  Hygeia  Hotel 
Co.,  supra. 

There  can  be  no  doubt  that  at  common 
law  the  action  in  this  case  could  not  have 
been  maintained,  and  it  remains  only  to  be 
considered  whether  or  not  it  is  such  an  ac- 
tion as  is  contemplated  by  sections  2902, 
2903,  and  2906  of  the  Code  of  Viiginla. 

By  section  2902  it  is  provided  that,  "When- 
ever the  death  of  a  person  shall  be  caused  by 


the  wrongful  act,  neglect,  or  default  of  any 
person  or  corporation,  or  of  any  ship  or  ves- 
sel, and  the  act,  neglect  or  default  is  such  as 
would  (if  death  had  not  ensued)  have  enti- 
tled the  party  injured  to  maintain  an  action, 
or  to  proceed  in  rem  against  said  ship  or 
vessel,  or  in  personam  against  the  owners 
thereof  or  those  having  control  of  her,  and 
to  recover  damages  in  respect  thereof,  then, 
and  in  every  such  case,  the  person  who,  or 
corporation  or  ship  or  vessel  which,  would 
have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  or, 
if  a  ship  or  vessel,  to  a  libel  in  rem,  and  her 
owners  or  those  responsible  for  her  acts  or 
defaults  or  negligence  to  a  libel  in  person- 
am, notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  aa 
amount  in  law  to  a  felony." 

It  appears  from  this  declaration  that  the 
plaintiff's  intestate,  having  been  mortally 
wounded  by  defendant's  intestate,  survived 
for  some  hours  and  died ;  that  in  the  mean- 
time defendant's  intestate  inflicted  a  mortal 
wound  upon  himself,  of  which  he  died,  his 
death  preceding  that  of  his  victim.  When 
Mrs.  Beavers  received  the  wound  from  which 
she  died  at  the  hands  of  Putnam,  there  in- 
stantly came  into  being  in  her  behalf  a  right 
of  action  against  Putnam  for  the  injury 
which  she  had  sustained,  a  right  of  action  at 
common  law,  which  at  common  law  perish- 
ed upon  her  death  and  did  not  survive  to  her 
personal  representative.  Anderson  v.  Hy- 
geia Hotel  Co.,  supra.  The  right  of  action 
given  to  her  personal  representative  by  the 
statute  did  not  come  into  being  until  her 
death,  but  when  that  occurred  the  right  of 
action  had  been  lost  because  of  the  death  of 
the  wrongdoer,  which  occurred  before  the 
right  of  action  accrued  which  was  called 
into  being  by  the  statute. 

The  common  law  is  the  law  of  the  land 
and  remains  in  force,  except  in  so  far  as  it 
is  changed  by  statute.  Milhlser  Mfg.  Co. 
V.  Gallego  Mills  Co.,  101  Va.  579,  44  S.  E. 
760i 

Section  2902  does  change  the  common  law 
by  giving  in  express  terms  an  action  for 
damages  to  the  personal  representative  of 
the  party  injured,  where  death  ensues  from 
the  wrongful  act,  neglect,  or  default  of  a 
person  or  corporation.  That  section,  how- 
ever, is  silent  with  respect  to  the  death  of 
the  wrongdoer,  and  in  that  respect  does  not 
change  the  common  law. 

Section  2903  provides  that  the  action  gir- 
en  by  section  2902  shall  be  brought  in  the 
name  of  the  personal  representative  of  the 
deceased  person  within  12  months  after  his 
or  her  death,  and  then  declares  that  the  jury 
may  award  such  damages  as  may  seem  just 
and  fair,  not  exceeding  $10,000,  and  dii-ect  in 
what  proportion  and  to  whom  they  shall  be 
distributed. 

Section  2906  is  as  follows:  'The  right  of 
action  under  sections  twenty -nine  hundred 
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fmd  two  and  twenty-nine  hundred  and  three 
shall  not  determine,  nor  the  action  when 
brought,  abate  by  the  death  of  the  defend- 
ant or  the  dissolution  of  the  corporation 
when  a  corporation  is  the  defendant;  and 
whore  an  action  is  brought  by  a  party  in- 
jured for  damage  caused  by  the  wrongful 
act,  neglect  or  default  of  any  person  or  cor- 
poration and  the  party  injured  dies  pending 
the  action,  the  action  shall  not  abate  by  rea- 
son of  his  death,  but  his  death  being  sug- 
gested it  may  be  revived  in  the  name  of  his 
personal  representative." 

If  any  part  of  this  section  gives,  or  was 
intended  to  give,  preserves  or  has  the  effect 
of  preserving,  a  right  of  action  such  as  that 
under  consideration,  it  is  to  be  found  in  the 
following  language  of  the  section:  "The 
right  of  action  under  sections  twenty-nine 
hundred  and  two  and  twenty-nine  hundred 
and  three  shall  not  determine  ^  ^  ^  by 
the  death  of  the  defendant  •  •  • "  But 
if  the  analysis  of  section  2902  which  we 
have  made  be  accurate,  no  right  of  action 
ever  existed  which  could  be  determined  by 
the  death  of  the  defendant  The  right  of  ac- 
tion which  came  into  being  when  the  Injury 
was  received  perished  at  common  law  by 
the  death,  either  of  the  wrongdoer  (which 
first  occurred)  or  the  injured  person,  which 
took  place  immediately  thereafter;  so  that 
the  condition  liad  never  arisen  imder  which 
the  right  of  action  conferred  by  the  statute 
upon  the  administratrix  could  be  maintained, 
which  we  repeat,  upon  the*  authority  of  An- 
derson V.  Hygeia  Hotel  Co.,  supra,  was  not 
a  survival  of  the  right  which  had  existed  in 
Mrs.  Beavers,  but  an  independent  right  con- 
ferred upon  her  administratrix  by  statute, 
and  never  had  any  existence  because  when 
Mrs.  Beavers  died,  and  the  right  of  action 
accrued  in  favor  of  her  administratrix  by 
virtue  of  the  statute,  there  was  no  one  in 
being  who  could  be  sued — ^not  Silas  Putnam, 
for  he  had  predeceased  his  victim;  not  Ms 
administrator,  because  at  common  law  the 
administrator  could  not  be  sued  upon  such  a 
cause  of  action,  and  the  statute  does  not 
create  as  against  the  defendant  an  independ- 
ent cause  of  action. 

Section  2906,  in  other  words,  creates  no 
new  caose  of  action;  it  merely  attaches  it- 
self to  such  causes  of  action  as  were  created 
by  sections  2902  and  2903,  and  provides  that 
they  sliall  not  be  determined  by  the  death  of 
the  defendant  To  say  that  an  existing  cause 
of  action  shall  not  be  determined  by  the  hap- 
pening of  an  event  does  not  in  and  of  itself 
create  an  Independent  cause  of  action. 

Counsel  for  defendant  in  error  has  cited 
a  number  of  decisions  from  courts  of  great 
respectability  construing  statutes  of  a  simi- 
lar character,  and  which  seem  to  maintain 
the  view  we  have  taken.  See  Bates  v.  Syl- 
vester, 205  Mo.  493.  104  S.  W.  73,  120  Am.  St. 
Rep.  761,  11  L.  R.  A.  (N.  S.)  1157,  and  note. 


We  will  not  prolong  this  opinion  by  a  dlsirus- 
sion  of  these  authorities,  but  will  rest  our 
conclusion  upon  the  construction  of  the  stat- 
ute aided  by  the  Virginia  decisions  to  which 
we  have  referred. 

For  these  reasons,  we  are  of  opinion  that 
the  Judgment  of  the  circuit  court  should  be 
affirmed* 

Affirmed. 

BUCHANAN  and  WHITTLE,  JJ.,  absent. 


(UO  Va.  815) 

PETTT  V.  MOORES  BROOK 

SANITARIUM. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

FBAunniJJNT  Conveyances  (§  111*)— Spend- 
THBiFT  Tbusts— Beneficiary's  Own  Prop- 
ebty. 

An  owner  of  property,  thongh  a  spendthrift, 

cannot  convey  it  In  trust,  he  himself  being  the 

beneficiary,  and  exempt  it  from  the  payment  of 

debts  he  may  thereafter  contract 
[Ed.  Note.— For  other  cases,  see  Fraudulent 

Conveyances,  Cent  Dig.  |§  861-363 ;    Dec.  Dig. 

Appeal  from  Corporation  Court  of  Lynch- 
burg. 

Suit  by  the  Moores  Brook  Sanitarium 
against  one  Petty,  Trustee.  Decree  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

J.  T.  Coleman  and  Leon  Goodman,  for  ap- 
pellant F.  a  Moon  and  W.  C.  Carrlngton, 
for  appellee. 

HARRISON,  J.  On  the  28th  day  of  Au- 
gust, 1902,  Harry  S.  Langhome,  an  Improvi- 
dent young  man,  created  a  "spendthrift  trust*' 
for  his  own  benefit  by  conveying  a  valuable 
estate  possessed  by  him  to  a  trustee  upon 
the  following  trusts:  To  secure  his  then  ex- 
isting Indebtedness  and  certain  debts  of  his 
mother.  After  these  debts  had  been  satis- 
fied, together  with  certain  costs  mentioned, 
the  residue  of  the  property  conveyed,  or  its 
proceeds,  waa  to  be  invested  by  tbe  trustee 
to  the  best  advantage,  paying  to  the  said 
Langhome  from  time  to  time  out  of  the  ac- 
cruing net  interest  and  profits  sucb  sum  as 
the  trustee  might,  in  his  discretion,  deem 
proper  for  the  maintenance,  support  and  oth- 
er necessities  of  the  said  Langhome.  In  this 
connection,  the  deed  provided  that  neither 
the  trustee  named  nor  any  succeeding  trustee 
should  be  compellable  to  pay  to  the  said 
Langhome  any  part  of  such  interest  or  prof- 
its; provided,  however,  that  if  the  trustee, 
or  his  successor  as  such,  together  with 
George  W.  Langhome,  father  of  the  grantdr, 
or  the  trustee  acting  solely  after  tbe  death  of 
the  father,  should  judge  that  the  grantor's 
habits  and  steadiness  were  such  that  it  would 
be  prudent  to  intrust  him  with  the  full  man- 
agement of  the  corpus  of  the  property  con- 
veyed, or  any  part  thereof,  then  the  trustee 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Dea.  1907  to  date.  &  Reporter  Indexev 
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was  directed  to  tnm  over  the  whole,  or  such 
part  thereof  as  might  be  so  deemed  prudent, 
to  the  grantor.  The  deed  further  provided 
that  in  the  event  of  the  death  of  Harry  S. 
Langhome  without  the  principal  or  corpus 
of  the  property  being  turned  over  to  him, 
that  the  trustee  should  pay  the  same,  or  such 
part  thereof  as  might  remain  in  his  hands 
or  under  his  control,  together  with  any  ac- 
cumulated interest  or  profits,  to  such  person 
or  persons  as  the  said  Harry  S.  Langhorne 
might  by  last  will  and  testament  appoint ;  or, 
in  default  of  such  appointment,  to  the  person 
or  persons  who  would  be  entitled  under  the 
statute  of  descents  and  distributions  as  his 
heirs  and  distributees,  but  without  being  lia- 
ble to  any  debt  he  might  contract.  The  deed 
further  provided  that  any  successor  to  the 
trustee  named  should  be  appointed  by  the 
corporation  court  of  the  city  of  Lynchburg. 

The  debt  asserted  in  the  bill  of  complaint 
was  contracted  by  Harry  S.  Langhorne  after 
the  deed  of  August  28,  1902,  was  executed 
and  recorded.  The  decree  appealed  from  an- 
nulled and  set  aside  the  deed  as  to  this  debt, 
holding  that  the  property  conveyed,  after  the 
satisfaction  of  the  debts  secured  by  the  deed, 
was  liable  for  debts  of  the  grantor  contracted 
since  Its  execution. 

The  sole  question  presented  by  this  appeal 
Is,  whether  or  not,  after  the  execution  of  this 
deed,  Harry  S.  Langhorne  had  any  Interest 
In  the  property  conveyed  which  could  be  sub- 
jected by  a  creditor  whose  debt  was  contract- 
ed after  the  deed  had  been  executed  and  re- 
corded. 

It  is  clear  from  the  deed  that,  notwith- 
standing the  broad  and  uncontrolled  discre- 
tion lodged  in  the  trustee,  the  purpose  and 
expectation  was  that  the  grantor  would  there- 
after be  permitted  to  enjoy  the  benefits  of 
the  property  thereby  conveyed,  while  at  the 
same  time  it  would  be  shielded  from  liability 
for  any  future  debts  that  he  might  contract. 
In  all  trusts  there  must  be  a  cestui  que  trust, 
and  it  is  manifest  from  the  deed  that  Harry 
S.  Langhome  was  to  have  the  sole  beneficial 
use  of  the  property  conveyed,  certainly  during 
his  life,  with  power  to  dispose  of  what  re- 
mained at  his  death  by  will. 

Unless  the  owner  of  property  can  convey  it 
in  trust  and  reserve  to  himself  benefits  di- 
rectly, and  at  the  same  time  exempt  it  from 
liability  for  his  future  debts,  he  cannot  do  so 
indirectly  by  conferring  discretion  on  the 
trustee  to  withhold  all  benefits  from  him ;  for 
if  this  can  be  done,  the  owner  need  only 
select,  as  trustee,  a  near  kinsman  or  tried 
friend,  on  whom  he  may  rely  for  liberality, 
and  thus  indirectly  accomplish  what  he  can- 
not do  directly.  Menken  v.  Brinkley,  94 
Tenn.  721,  31  S.  W.  92 ;  Am.  &  Bng.  Dec.  In 
Eq.  vol.  2,  p.  619.  The  question  to  determine 
is,  therefore,  whether  the  owner  of  property, 
even  though  he  be  a  spendthrift,  may  con- 
vey it  in  trust,  he  himself  being  the  cestui 
que  trust,  and  exempt  it  from  the  payment  of 
debts  he  may  thereafter  contract. 


The  cases  and  text-writers  are  innumerable 
In  which  judges  and  authors  have  discussed 
with  learning  and  ability  the  question  wheth- 
er one  person  can  convey  property  in  trust 
for  the  benefit  of  another,  who  is  sui  juris, 
and  so  limit  and  restrict  it  as  to  shield  it 
from  the  debts  of  the  beneficiary.  In  Eng- 
land, from  which  country  we  derive  the  prin- 
ciples of  our  jurisprudence,  the  courts  have 
steadfastly  adhered  to  the  common-law  rule 
that  spendthrift  trusts  were  invalid  because 
repugnant  to  the  ordinary  rights  of  property 
and  contrary  to  public  policy.  In  this  coun- 
try a  number  of  the  states  of  the  Union 
have  departed  from  the  English  rule,  and  up- 
held spendthrift  trusts  where  the  settlement 
had  been  made  by  one  person  for  the  benefit 
of  another,  with  an  exemption  from  any  debts 
that  the  beneficiary  might  create. 

In  the  recent  case  of  Hutchinson  v.  Max* 
well,  100  Va.  169,  40  S.  E.  655,  57  L.  R.  A. 
384,  93  Am.  St.  Rep.  944,  where  the  subject 
of  a  spendthrift  trust  created  by  one  person 
for  the  benefit  of  another  was  involved.  Judge 
Buchanan,  speaking  for  this  court  in  a  well- 
considered  opinion,  says:  '*The  decisions  of 
the  American  courts  upon  this  question  are 
conflicting,  and  the  reasoning  of  the  courts 
which  uphold  spendthrift  trusts  is  unsatis- 
factory, and,  as  it  seems  to  us,  at  war  with 
well-settled  principles  of  law  as  to  the  ija- 
cldents  of  property,  whilst  the  English  courts 
of  chancery  and  the  American  courts  which 
follow  them  seem  to  us  to  be  sustained  by  the 
better  reason,  and  to  be  in  furtherance  of  a 
wise  public  policy.**  The  views  and  principles 
announced  in  this  case  are  entirely  opposed 
to  the  proposition  here  contended  for,  that  a 
man  can  convey  his  property  to  a  trustee  in 
such  a  way  that  he  can  have  an  estate  to 
live  on,  but  not  an  estate  to  pay  his  debts 
with. 

In  the  state  of  Pennsylvania,  where  the 
American  doctrine  of  spendthrift  trusts  had 
Its  birth,  the  right  of  a  person  to  convey  hia 
property  to  a  trustee  so  that  he  may  enjoy  its 
benefits  and  exempt  It  from  liability  to  his 
debts  thereafter  contracted  is  emphatically 
denied.  In  Mackason's  Appeal,  42  Pa.  330, 
82  Am.  Dec.  517,  the  court  says:  **Thi8  state- 
ment brings  us  to  the  simple  Inquiry,  can  the 
owner  of  property  so  dispose  of  it,  for  his 
own  use,  benefit,  and  support,  as  to  put  it  be- 
yond the  reach  of  liability  for  his  future 
debts,  he  being  and  continuing  sui  juris,  ana 
there  appearing  to  be  no  reason  therefor  ex- 
cepting to  withdraw  it  from  such  liability, 
and  thus  retain  the  temporal  ownership  with- 
out its  incidents?  This  would  be  a  startling 
proposition  to  affirm.  It  would  revolutionize 
the  credit  system  entirely,  destroy  all  faith  in 
the  apparent  ownership  of  property,  and  re- 
peal all  our  statutes  and  decisions  against 
frauds.  Every  man  about  to  engage  In  busi* 
ness  where  there  was  a  chance  of  loss,  would 
place  himself  under  the  pupilage  of  trustees, 
and  everybody's  estates  would  be  passing  un- 
der settlement  deeds  and  trustees*  accounts 
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tbroug^h  the  courts,  before  In  the  natural 
course  of  things  the  Jurisdiction  of  the  or- 
phans' court  would  attach.  Such  consequen- 
ces from  Judicial  action  need  not  be  depre- 
cated in  advance,  for  they  never  can  occur." 
In  Ghormley  v.  Smith,  139  Pa.  584,  21  Atl. 
135,  11  L.  R.  A.  565,  23  Am.  St.  Rep.  215,  the 
court  says:  "But,  whilst  in  the  recognition  of 
spendthrift  trusts  we  have  departed  from  the 
English  rule,  there  is  no  case  in  Pennsylvania 
which  goes,  to  the  extent  of  recognizing  a 
spendthrift  trust,  in  which  the  grantor  is  him- 
self the  sole  beneficiary  for  life,  with  power 
to  dispose  of  the  tnist  property  at  death,  yet 
neither  the  income  nor  the  corpus  of  the  es- 
tate subject  to  his  debts.  The  policy  of  our 
law  is  otherwise,  and  in  Mackason's  Appeal  it 
baa  been  plainly  so  decided." 

In  Massachusetts,  the  decisions  of  which 
state  have  been  favorable  to  spendthrift 
trusts,  the  attempt  to  uphold  against  creditors 
trusts  like  the  one  under  consideration  have 
failed. 

In  Bank  v.  Windram,  133  Mass.  175.  the 
court  says:  **The  general  policy  of  our  law  is 
that  creditors  shall  have  the  right  to  resort 
to  all  the  property  of  the  debtor,  except  so 
far  as  the  statutes  exempt  it  from  liability  for 
bis  debts.  But  this  policy  does  not  subject 
to  the  debts  of  the  debtor  the  property  of  an- 
other, and  is  not  defeated  when  the  founder 
of  the  trust  is  a  person  other  than  the  debtor. 
•  *  •  But  when  a  man  settled  his  proper- 
ly upon  a  trust  in  his  own  favor,  with  a 
clause  restraining  his  power  of  alienating  the 
Income,  he  undertakes  to  put  his  own  proper- 
ty out  of  reach  of  his  creditors,  while  he  re- 
tains the  beneficial  use  of  it.  The  practical 
operation  of  the  transaction  is  that  he  trans- 
fers a  portion  only  of  his  interest,  retaining 
In  himself  a  beneficial  interest,  which  he  at- 
tempts by  his  own  act  to  render  inalienable 
by  himself  and  exempt  from  liability  for  his 
debts.  To  permit  a  man  thus  to  attach  to  a 
valuable  interest  in  property  retained  by  him- 
self the  quality  of  inalienability  and  of  ex- 
emption from  his  debts,  seems  to  us  to  be  go- 
ing farther  than  a  sound  public  policy  will 
Justify.  No  authorities  are  cited  in  favor  of 
such  a  rule.'* 

The  deed  involved  in  the  case  of  Menken  v. 
Brlnkley,  94  Tenn.  721,  31  S.  W.  92,  supra, 
"was  very  similar  to  the  deed  in  the  present 
case.  Hie  opinion  in  that  case  is  well  con- 
sidered and  the  authorities  are  reviewed  at 
length.  After  pointing  out  that  under  the 
Tennessee  statute  the  trust  subject  could  be 
reached  by  creditors  in  such  a  case,  the  court 
says:  "But  in  the  absence  of  a  statute  posi- 
tively so  directing,  we  could  never  hold  that 
the  owner  of  property  can  so  convey  it  as  to 
enjoy  the  benefits  arising  from  it,  and  shield 
it  from  debts  which  he  may  create,  even  if  he 
be  a  spendthrift  And  we  have  yet  to  learn 
that  a  spendthrift  has  rights  superior  to  those 
ot  other  people.    If  a  spendthrift  may  do  this 


thing,  any  other  person  can;  and  what  would 
be  the  condition  of  society  commercially  if 
every  man  can  make  his  neighbor  his  ti'us- 
tee  to  manage  his  property,  so  that  he  may 
enjoy  its  benefits,  and  at  the  same  time  pro- 
tect it  from  his  debts,  we  will  not  endeavor 
to  depict  It  Is  a  general  rule  that  all  proper- 
ty to  which  a  debtor  has  a  right  may  be  sub- 
jected to  his  debts  unless  the  state  shall  see 
fit  to  exempt  a  portion  of  it 

In  the  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  147,  citing  numerous  authorities  in  sup- 
port of  the  text,  the  law  is  stated  as  follows: 
"A  donor  or  settlor  cannot,  even  in  jurisdic- 
tions where  spendthrift  trusts  are  allowed, 
so  dispose  of  his  property  for  his  own  use, 
benefit,  or  support,  as  to  put  it  beyond  the 
reach  of  liabilty  for  his  future  debts.  If  such 
donor  continues  sui  Juris,  and  If  there  appears 
to  be  no  reason  for  such  disposition,  except  to 
withdraw  his  property  from  such  liability,  he 
cannot  through  the  medium  of  a  trust  thus 
retain  the  temporal  ownership  without  its  us- 
ual incidents." 

Prof.  Gray,  of  Harvard  University,  who 
has  collated  all  of  the  authorities  and  given 
this  subject  a  most  exhaustive  consideration, 
after  concluding  that  a  spendthrift  trust 
founded  by  one  person  for  the  benefit  of  an- 
other cannot  be  sustained  upon  any  sound 
principle,  says;  "A  clause  forbidding  aliena- 
tion being  invalid  in  a  settlement  upon  others, 
it  is  a  fortiori  invalid  in  a  settlement  upon 
the  settlor  himself.'*  Gray  on  Restraints  Up- 
on Alienation  (2d  Ed.)  S  268a. 

No  case  has  been  cited  and  we  are  not 
aware  of  one  which  has  carried  the  doctrine 
of  spendthrift  trusts  to  the  extent  proposed  in 
this  case.  A  man  who  enjoys  the  benefits  of 
wealth,  however  imprudent  and  shiftless  he 
may  be,  should  also  bear  its  responsibilities, 
one  of  which  is  liability  for  his  Just  obliga- 
tions. 

The  decree  appealed  from  is  right  and  it 
must  be  affirmed. 

AfiSrmed. 


(110  Va.  847) 

SOUTHERN  RY.  CO.  v.  LEWIS. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Master  and  Servant  (§  lOo*)— Injuries 
TO  Servant— Oare  Required  of  Master. 

The  ordinary  care  which  a  master  is  re- 
quired to  exercise  to  furnish  a  reasonably  safe 
place  to  work  is  to  be  determined  by  the  general 
usages  of  the  business. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  185-191;  Dec.  Dig.  § 
105.*] 

2.  Master  and  Servant  (§  293*)— Injuries 
TO  Servant— Action— Instructions. 

In  an  action  for  injuries  to  a  brakeman 
whOf  while  climbing  up  the  side  of  a  car,  was 
injured  by  being  struck  by  a  switch  target,  the 
evidence  showed  that  the  switch  stand  was  one 
in  common  use  by  defendant  and  other  rail- 
roads, and  that  it  was  placed,  as  all  such  stands 
were  placed  by  defendant  and  other  railroads, 
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80  as  to  leave  a  space  of  two. feet  between  the 
lamp  and .  the  side  of  any  car,  and  the  conrt 
iostnicted  that  it  was  the  duty  of  defendant  to 
furnish  plaintiff  a  reasonably  safe  place  for  the 
performance  of  his  duties.  Held,  that  the  in- 
struction was  erroneous,  as  leaving  out  of  view 
the  important  limitation  thnt  the  master  is  only 
bound  to  exercise  ordinary  care  for  the  safety  of 
the  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ont.  Dig.  {  1151 ;   Dec.  Dig.  §  293.*] 

3.  Master  and  Sebvant  (S  293*)— Injuries 
TO  Servant— Instructions. 

It  was  error  to  instruct  that,  if  the  jury 
believed  that  plaintiif  sustained  his  injuries 
while  using  reasonable  care  in  the  performance 
of  his  duties,  and  that  bis  injuries  resulted  from 
the  fact  that  the  switch  stand  and  lamp  were 
placed  in  too  close  i>roximity  to  the  track,  they 
must  find  for  plaintiff,  since  it  left  the  jur^  to 
determine  what  was  in  too  close  proximity,'* 
and  they  were  not  told  that,  if  the  stand  was 
negligently  placed  too  near  or  nearer  than  usual 
and  customary,  defendant  was  liable. 

[Ed.  Note.— For  other  cases,  see^Master  and 
Servant.  Cent.  Dig.  8  1151 ;   Dec.  f)ig.  §  293.*] 

4.  Master  and  Servant  (§  2^3*)- Injuries 
TO  Servant— Instructions. 

In  an  action  for  injuries  to  a  brakeman 
who,  while  climbing  up  the  side  of  a  car,  was 
struck  by  a  switch  target,  the  evidence  showed 
that  it  was  the  standard  switch  stand  in  common 
use  by  defendant  and  other  railroads,  and  placed 
at  the  distance  that  all  such  stands  were  placed 
by  defendant  and  other  railroads,  so  as  to  leave 
a  space  of  two  feet  between  the  lamp  and  the 
side  of  a  car,  and  the  court  refused  to  instruct 
that  ordinary  care  is  such  care  as  reasonably 
prudent  men  exercise  in  the  conduct  of  a  like 
business,  and  that  if  the  switch  stand  was  a 
standard  switch  stand  in  common  use,  and 
placed  no  nearer,  the  track  than  customary,  and 
the  car  was  of  the  ordinary  and  usual  width,  the 
verdict  must  be  for  defendant.  Held,  that  the 
inptruction  was  warranted  by  the  evidence,  and 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1151 ;    Dec.  Dig.  §  293.*] 

5.  Master  and  Servant  (§§  101,  102*)— Inju- 
ries TO  Servant— Appliances. 

A  master  is  not  required  to  furnish  the 
servant  with  the  newest  and  best  appliances,  and 
he  performs  his  duty  when  he  furnishes  those  of 
ordinary  character  and  reasonable  safety. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $fi  181-184;  Dec.  Dig.  88 
101,  102.*] 

6.  Master  and  Servant  (§  85*)— Injuries  to 
Servant— Master's  Liability. 

Masters  are  liable  for  the  consequences,  not 
of  danger,  but  of  negligence,  and  they  are  not 
insurers. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  136;  Dec.  Dig.  8  85.*] 

7.  Master  and  Servant  (8  105*)—In juries 
TO  Servant— Master's  Liability. 

The  unbending  test  of  negligence  in  meth- 
ods, machinery,  and  appliances  is  the  ordinary 
usage  of  the  business. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  185-101;  Dec.  Dig.  8 
105.*] 

8.  Master  and  Servant  (8  293*)— Injuries 
to  Servant— Instructions. 

In  an  action  for  injuries  to  a  brakeman 
who,  while  climhing  up  the  side  of  a  car  was 
struck  by  a  switch  target,  a  requested  instruc- 
tion, to  the  effect  that  defendant  would  not  be 
liable  if  the  switch  stand  was  a  standard  stand, 
etc.,  was  not  erroneous  by  the  use  of  the  word 
"standard";    the  testimony  in  the  case  being  to 


the  effect  that  the  stand  was  a  standard  stand, 
and  one  in  common  use. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §  1151 ;    Dec.  Dig.  §  2S)3.*J 

Error  to  Corporation  Court  of  Danville. 

Action  by  W.  T.  Lewis  against  the  South- 
ern Railway  Company.  Judgment  in  favor 
of  plaintiff,  and  defeudaiit  brings  error.  Re- 
versed. 

Wm.  Leigh,  for  plaintifF  in  erroi:.  B.  H. 
Custer  and  Peatross  &  Harris,  for  defendant 
in  error. 

HARRISON,  J.  This  action  was  brought 
by  W.  T.  Lewis  to  recover  damages  for  In- 
juries sustained  by  him,  which  he  alleges 
were  occasioned  by  the  negligence  of  the 
Southern  Railway  Company.  There  was  a 
verdict  and  Judgment  in  favor  of  the  plaintiff 
which  this  writ  of  error  brings  under  review. 

It  appears  that  the  plaintiff  was,  at  the 
time  of  this  accident.  In  the  employment  of 
the  defendant  company  as  brakeman  on  its 
yards  at  Danville.  The  crew  with  which  he 
was  w*orking,  consisting  of  an  engineer,  con- 
ductor, another  brakeman,  and  himself,  were 
engaged  In  shifting  cars.  As  one  of  the  cars 
passed  the  plaintiff,  he  caught  the  grab  iron 
on  the  side  of  the  car  to  pull  himself  up,  but 
before  this  was  accomplished  he  was,  accord- 
ing to  his  statement,  struck  on  the  back  or 
near  the  side  by  the  switch  target,  which  Is 
the  lamp  on  the  switch  pole,  and  knocked  off, 
thereby  sustaining  the  Injury  complained  of. 
No  one  saw  the  accident,  and  it  is  by  no 
means  clear  how  it  happened.  The  theory  of 
the  defendant  is  that  it  resulted  from  a  lack 
of  care  on  the  plaintiff's  part.  It  Is  not  al- 
leged that  the  train  was  improperly  operated, 
or  that  the  car  on  which  the  plaintiff  was 
riding  was  out  of  repair,  or  of  an  Improper 
width,  or  that  the  switch  was  out  of  repair. 
The  sole  negligence  charged  Is  that  the  de- 
fendant company  placed  and  maintained  the 
switch,  which  It  Is  alleged  struck  the  plain- 
tiff, too  close  to  its  track,  and  that  the  switch 
was  too  high.  The  evidence  shows  that  the 
appliance  In  question  was  a  "Ramapo"  switch 
stand  that  was  in  common  use  by  the  defend- 
ant and  other  railroads  In  their  yards;  that 
it  was  placed  seven  feet  from  the  center  of 
the  track,  which  was  the  distance  that  all 
such  switches  were  placed  from  the  track 
by  the  defendant  and  other  railroads,  leaving 
a  space  of  two  feet  between  the  lamp  and 
the  side  of  the  car,  which  gave  a  safe  and 
proper  clearance  for  passing  trains;  that 
the  switch  in  question  was  toujc  feet  and  one 
inch  high,  Including  the  lamp  or  target  on 
top ;  and  that  this  was  the  height  of  all  such 
switches  used  on  yards  by  the  defendant  and 
other  railroads.  Not  only  is  the  switch  stand 
In  question  shown  to  be  one  of  a  class  in  com- 
mon use  by  the  defendant  and  other  roads, 
and  situated  at  a  distance  ftrom  the  track 
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commonly  adopted  by  the  defendant  and  oth- 
er roads,  but  it  appears  that  the  point  of  Its 
location  was  where  the  greatest  amount  of 
work  was  done  on  the  yards,  and  that  It  had 
been  In  that  location  for  two  years  or  more 
without  complaint  or  accident  to  any  one. 

Instruction  No.  1,  given  for  the  plaintiff, 
tells  the  Jury  that  it  was  the  duty  of  the 
defendant  to  furnish  the  plaintiff  a  reason- 
ably safe  place  for  the  performance  of  his 
duties.  This  is  true;  but  as  a  statement  of 
the  law  applicable  to  this  case,  it  is  only  par- 
tially true.  It  leaves  out  of  view  altogether 
the  further  Important  limitation  upon  the 
master's  duty  that  he  is  only  bound  to  exer- 
cise ordinary  care  for  the  safety  of  his  serv- 
ant. The  instruction  as  given  is  well  cal- 
culated to  mislead  the  jury  by  conveying  to 
their  minds  the  idea  that  an  absolute  duty 
reeted  upon  the  master  to  furnish  a  reason- 
ably safe  place,  whereas  his  duty  was  dis- 
charged when  he  had  exercised  ordinary  care 
to  furnish  a  reasonably  safe  place.  Ordi- 
nary care  is  to  be  determined  by  the  general 
usages  of  the  business,  but  the  instruction, 
as  given,  leaves  the  Jury  without  guide  to 
decide  what  is  a  reasonably  safe  place,  with 
DO  regard  to  the  degree  of  care  that  may 
have  been  exercised  in  its  selection.  Bertha 
Zinc  Co.  V.  Martin,  d3  Va.  791,  22  S.  E.  868, 
70  It.  R.  A.  990;  N.  &  W.  Ry.  Co.  v.  Cromer, 
»9  Va.  763,  40  S.  B.  54;  Norfolk  Traction  Co. 
V.  Ellington,  108  Va.  245,  61  S,  E.  779.  Again, 
in  the  latter  part  of  this  instruction,  the  Jury 
are  told  that,  if  they  believe  from  the  evi- 
dence that  the  plaintlfT  sustained  his  in- 
juries while  using  reasonable  care  in  the  per- 
formance of  his  duties,  and  that  his  injuries 
resulted  from  the  fact  that  the  switch  stand 
and  lamp  thereon  were  placed  in  too  close 
proximity  to  the  railroad  track,  they  must 
find  for  the  plaintiff.  This  leaves  the  Jury 
to  determine  what  was  "In  too  close  proxim- 
ity." They  are  not  told  that  if  the  switch 
stand  and  lamp  thereon  was  negligently  plac- 
ed too  near,  or  from  lack  of  ordinary  care 
was  placed  in  too  close  proximity,  or  that  if 
they  believed  it  was  placed  nearer  than  was 
usual  and  customary  with  the  defendant  and 
other  railroad  companies,  the  defendant  was 
liable;  but  they  are  left  to  fix  their  own 
standard  as  to  how  close  a  switch  should  be 
placed  to  a  railroad  track.  This  was  error. 
Juries  must  determine  the  responsibility  of 
individual  conduct,  but  they  cannot  be  left, 
without  guide,  to  fix  a  standard  which,  in 
effect,  dictates  the  customs  and  usages  of 
business.  There  can  be  no  liability  upon  the 
master  unless  he  is  shown  to  have  been  neg- 
ligent He  is  responsible  for  the  consequen- 
ces, not  of  danger,  but  of  negligence.  This 
fundamental  prerequisite  to  any  liability  is 
ignored  throughout  the  instruction  under  con- 
sideration, and  the  defendant  is  practically 
made  an  insurer  of  its  employ^,  notwith- 
standing the  established  fact  that  it  has  con- 


ducted its  business  In  a  manner  shown  by 
long  experience  to  be  reasonably  safe,  and 
has  conducted  it  as  others,  governed  by  tbclr 
experience,  have  conducted  a  like  business. 

Instruction  No.  4,  asked  for  by  the  defend- 
ant and  refused,  was  as  follows:  "The  court 
instructs  the  Jury  that  ordinary  care  is  such 
care  as  reasonably  prudent  men  exercise  In  the 
conduct  of  a  like  business,  and  if  they  believe 
from  the  evidence  that  the  switch  stand  at 
which  the  plaintiff  was  injured  was  a  stand- 
ard switch  stand  in  common  use  by  the  de- 
fendant company  and  by  other  railway  com- 
panies; that  it  was  placed  no  nearer  the 
track  of  the  defendant  company  than  is  usual 
and  customary  with  said  defendant  company 
and  other  railroad  companies;  that  said 
switch  stand  was  In  good  order,  and  the  car 
upon  which  plaintiff  was  riding  was  of  the 
ordinary  and  usual  width  of  cars  used  by 
said  defendant  company  and  other  companies, 
and  in  good  order — then  they  must  find  for 
the  defendant."  This  instruction  was  well 
warranted  under  the  pleadings  and  evidence 
in  this  case,  and  should  have  been  given. 
It  tells  the  Jury  that,  if  the  defendant  hvl 
adopted  and  furnished  a  switch  stand  of  the 
character  usually  used  by  itself  and  others 
in  like  business,  and  placed  it  according  to 
the  ordinary  usages  and  practice  of  the  busi- 
ness, it  was  not  liable.  As  already  polnt«d 
out,  the  law  only  Imposes  upon  the  master 
the  duty  of  using  ordinary  care  to  provide 
the  servant  with  reasonably  safe  and  suitable 
appliances  and  instrumentalities  for  the  work 
to  be  done.  The  right  of  selection  among  rea- 
sonably adequate  and  safe  methods  rests 
with  the  master.  He  is  not  required  to  fur- 
nish the  servant  with  the  newest  and  best 
appliances.  He  peforms  his  duty  when  he 
furnishes  those  of  ordinary  character  and 
reasonable  safety,  and  the  former  is  the  test 
of  the  latter;  for  in  regard  to  the  style  of 
the  implement  or  nature  of  the  mode  of  per- 
formance of  any  work,  "reasonably  safe" 
means  safe  according  to  the  usages,  habits, 
and  ordinary  risks  of  the  business.  Absolute 
safety  is  unattainable,  and  employers  are  not 
insurers.  They  are  liable  for  the  consequen- 
ces, not  of  danger,  but  of  negligence;  and  the 
unbending  test  of  negligence  in  methods,  ma- 
chinery, and  appliances  is  the  ordinary  usage 
of  the  business.  These  principles  have  been 
reiterated  by  this  court  through  a  long  line  of 
decisions.  Bertha  Zinc  Co.  v.  Martin,  supra ; 
Norfolk  Traction  Co.  v.  Ellington,  supra.  Ob- 
jection is  made  to  this  Instruction  that  it 
uses  the  term  "standard*'  switch  stand.  The 
witness,  in  speaking  of  this  appliance,  says: 
"These  switches  are  made  by  the  Ramapo 
people  with  their  standard  length  rods,  and 
those  same  length  rods  are  used  on  other 
roads."  It  is  not  perceived  how  the  use  o^ 
the  term  "standard"  in  speaking  of  the  switch 
could  possibly  have  prejudiced  the  plaintiff; 
it  would  seem  to  have  rather  exalted  the 
measure  of  duty  required  of  the  defendant. 


360 


67  SOUTHEASTERN  REPORTER. 


(Va. 


The  use  of  the  term,  however,  was  unneces- 
sary, and  on  another  trial  It  can  be  omitted 
from  the  Instruction. 

Objection  is  made  to  the  action  of  the  court 
In  giving  and  refusing  other  Instructions. 
Consideration  of  these  objections  would  In- 
volve an  unnecessary  repetition  of  what  has 
been  already  said.  On  another  trial,  If  the 
evidence  be  the  same,  the  Instructions  given 
can  be  made  to  conform  to  the  principles 
herein  annouuced. 

The  Judgment  complained  of  must  be  re- 
versed, the  verdict  of  the  jury  set  aside,  and 
a  new  trial  granted,  to  be  had  not  in  conflict 
with  the  views  expressed  in  this  opinion. 

Reversed. 


(UOVa.  780 

GRING  T.  LAKE  DRUMMOND  CANAL  & 

WATER  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10.  1910.) 


t.  Judgment  (§  128*)— DEFAULi^PLBADiNCk 
Plaintiff  in  aflsumpsit  was  entitled  to  an 
office  judgment  for  the  amount  of  his  claim 
sued  on  at  the  second  rules  held  in  the  clerk*s 
office,  following:  the  filing  of  his  declaration,  ac- 
companied by  the  affidavit,  eta,  required  by  Code 
1887,  I  3286  (Code  1904,  p.  1730),  to  become 
final  on  the  fifteenth  day  of  the  next  term  of  the 
court,  or  at  the  expiration  thereof  if  that  oc- 
curred  before  the  fifteenth  day  of  the  term,  un- 
less defendant  filed  a  plea  in  bar  accompanied 
by  affidavit,  as  required  by  said  statute. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Deo.  Dig.  §  128.*] 

2.  Judgment  (5  128*)— Office  Judgment  — 
Final  Judgment. 

Code  1887,  §  3059,  as  amended  by  Act 
March  15,  1904  (Acts  1904,  c.  229  [Code  1904,  p. 
1626])^  authorizes  the  judges  of  the  circuit  courts 
to  designate  four  of  the  terms  required  by  law 
to  be  held,  to  be  known  as  quarterly  terms,  at 
which  all  civil  cases  for  which  juries  may  be  re- 
quired shall  be  tried.  Code  1887,  §  3287  (Code 
1904,  p.  1731),  provides  that  every  judgment 
entered  in  the  office^  in  a  case  where  there  is 
no  order  for  an  inquiry  of  damages,  and  every 
nonsuit  or  dismission  entered  therein,  shall,  if 
not  previously  set  aside,  become  a  final  judg- 
ment, if  the  case  be  in  a  circuit  court,  ot  the 
last  day  of  the  next  term,  or  the  fifteenth  day 
thereof,  whichever  shall  happen  first.  Act 
March  14,  1908  (Acts  1908,  c.  340),  amends  said 
section  by  providing  that  an  office  judgment,  en- 
tered at  rules  held  in  the  clerk's  office  of  a  cor- 
i)0 ration  court,  shall  only  become  final  as  of  the 
ast  dav  of  the  next  term  designated  for  the  trial 
of  civil  cases  in  which  juries  are  required,  etc., 
but  left  the  statute  unchanged  as  to  office  judg- 
ments entered  in  the  office  of  the  clerks  of  the 
circuit  courts.  Hcld^  that  under  said  section 
3287  an  office  judgment  in  the  circuit  court  be- 
came final  at  the  next  term,  and  not  at  the 
next  quarterly  term  of  court. 

[Ed.   Note. — For  other  cases,   see   Judgment, 
Dec.  Dig.  §  128.*] 

8.  Statutes  (§  180*)— Construction. 

Where  there  is  nothing  in  a  statute  showing 
legislative  intention  that  it  should  have  a  mean- 
ing other  than  the  plain  language  used  therein 
indicates  that  it  should  have,  the  courts  may 
not,  by  interpolation  of  words  or  construction, 
take  from  or  add  to  the  literal  meaning  of  the  I 


statute,  though  it  may  work  inconvenience,  or 
there  may  have  been  an  omissus  in  it. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
CJenL  Dig.  §  268;   Dec.  Dig.  |  189.*] 

4.  Judgment  (§  128*)  —  Owicfi  Judqicent  — 

Waiver 

Under  Code  1887,  |  3287  (Code  1904^  p. 
1731),  providing  that  office  judgments  in  certain 
cases  snail,  if  not  set  aside,  become  final  on  the 
last  day  of  the  next  term,  etc.,  plaintiff  did  not, 
by  replying  after  the  term  at  which  his  judg- 
ment became  final  to  the  plea  of  the  general  is- 
sue filed  by  defendant  at  the  next  term,  or  by 
asking  a  continuance  after  the  denial  of  his  mo- 
tion to  strike  out  pleas  which  defendant  was  im- 
properly allowed  to  file,  waive  his  rights  to  the 
benefit  of  the  final  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  128.*] 

Error  to  Circuit  Court,  Norfolk   County. 

Action  by  Charles  Gring  against  the  Lake 
Drummond  Canal  &  Water  Company.  Judg- 
ment for  defendant  and  plaintiff  brings  error. 
Reversed. 

Jas.  E.  Heath,  for  plaintiff  In  error.  John 
W.  Happer  and  Frank  L.  Crocker,  for  de- 
fendant in  error. 


OARDWELL,  J.  The  plaintiff,  Charles 
Gring,  at  the  second  rules  held  in  the  clerk's 
ofl3ce  of  the  circuit  court  of  Norfolk  county 
on  the  3d  Monday  In  December,  1906,  brought 
his  action  of  assumpsit  against  the  defend- 
ant, the  Lake  Drummond  Canal  &  Water 
Company,  to  recover  certain  tolls  and  char- 
ges, amounting  to  $2,058.15,  which  It,  as  al- 
leged, had  Illegally  and  against  his  protest, 
during  several  years  next  preceding,  collected 
from  the  plaintiff.  The  declaration  contains 
the  common  counts  in  assumpsit,  and  to  it  an 
affidavit  was  appended,  in  accordance  with 
section  3286  of  the  Code,  and  also  an  account 
setting  forth  the  items  of  the  plaintiff's 
claim.  At  the  rules  at  which  the  declaration 
was  filed  the  common  order  was  duly  en- 
tered thereon,  and  at  the  next  rules,  which 
were  held  on  the  first  Monday  In  January, 
1007,  the  common  order  was  confirmed.  A 
term  of  said  court  was  held  in  January  and 
another  in  February,  1907,  but  no  pleas  were 
filed  in  the  case  until  the  March  term,  1907, 
which  commenced  on  the  4th  day  of  March, 
on  which  day  the  defendant  filed  a  plea  of 
the  general  issue,  together  with  an  affidavit, 
pursuant  to  section  3286  of  the  Code,  to 
which  plea  the  plaintiff  replied  generally, 
and  an  order  was  thereupon  entered  on  the 
same  day,  setting  aside  the  judgment  entered 
at  rules,  with  leave  to  the  defendant  to  file 
special  pleas  in  writing.  On  the  13th  day 
of  June,  1907,  the  plaintiff  appeared  by  coun- 
sel in  open  court,  and  moved  that  the  plea 
of  the  defendant,  which  had  been  filed  on  the 
4th  day  of  March.  1907,  and  a  special  plea 
of  the  statute  of  limitations,  be  stricken  oat, 
and  that  the  order  entered  setting  aside  the 
Judgment  entered  at  rules  be  set  aside  and 
that  judgment  in  favor  of  the  plaintiff  be 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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then  entered,  which  motion  the  court  over- 
ruled, upon  the  ground  that  as  the  March, 
June,  October,  and  December  terms  of  the 
circuit  court  of  Norfolk  county  had  been  des- 
ignated as  civil  terms  for  the  trial  of  civil 
cases,  the  March  term,  1907,  was  the  next 
succeeding  term  after  the  office  judgment  in 
this  cause  had  been  entered;  and  therefore 
it  was  not  required  that  said  pleas  should 
have  been  filed  on  or  before  the  last  day  of 
the  January,  1907,  term  of  the  court,  or  the  fif- 
teenth day  thereof  if  the  term  lasted  so  long, 
and  that  It  was  not  too  late  to  file  them  after 
the  expiration  of  said  term,  to  which  ruling 
the  plaintiff  excepted,  and  the  exception  was 
duly  made  a  part  of  the  record.  On  the  23d 
day  of  October,  1907,  the  plaintiff  filed  a 
replication  to  the  plea  of  the  statute  of  limi- 
tations, and  on  his  motion  the  cause  was  con- 
tinued until  the  loth  day  of  June,  1908,  at 
which  time,  neither  party  demanding  a  jury, 
the  court  upon  an  agreed  statement  of  facts 
proceeded  to  hear  and  determine  the  whole 
matter  of  law  and  fact,  with  the  result  that 
on  July  3,  1908,  the  judgment  now  under  re- 
Tlew  was 'entered. 

The  first  assignment  of  error  is  to  the  rul- 
ing of  the  circuit  court  setting  aside  the  judg- 
ment in  favor  of  plaintiff  in  error,  which 
was  entered  at  the  rules  held  on  the  last 
If  onday  in  December,  1906,  and  which,  as  la 
contended,  became  final  on  the  fifteenth  day 
of  the  January  term,  1907,  of  said  court,  or  at 
the  expiration  thereof,  if  that  occurred  before 
the  fifteenth  day  of  the  term.  That  plain- 
tiff In  error  was  entitled  to  an  office  judg- 
ment for  the  amount  of  his  claim  sued  on  at 
the  second  rules  held  in  the  clerk's  office 
following  the  filing  of  his  declaration,  accom- 
panied by  the  affidavit,  etc,  required  by  sec- 
tion 3286  of  the  Code,  to  become  final  on  the 
fifteenth  day  of  the  next  term  of  the  court 
or  at  the  expiration  thereof,  if  that  occur- 
red before  the  fifteenth  day  of  the  term,  un- 
less the  defendant  filed  a  plea  In  bar  of  the 
action,  accompanied  by  affidavit,  as  required 
by  the  same  statute,  is  the  settled  law  in  this 
state.  Price  v.  Marks,  103  Va.  18,  48  S.  E. 
499,  and  authorities  there  cited.  Section 
8059  of  the  Code,  as  amended  by  an  act  ap- 
proved March  15,  1904  (Acts  1904,  p.  335), 
authorizes  the  judges  of  the  circuit  courts  to 
designate  four  of  the  terms  required  by  law 
to  be  held,  to  be  known  as  quarterly  terms,  at 
which  all  civil  cases  for  which  juries  may 
be  required  shall  be  tried;  and  the  conten- 
tion of  defendant  in  error  is  that,  in  view  of 
the  changes  made  in  the  circuit  courts  by  and 
ander  the  new  Constitution,  it  is  necessary  to 
read  section  3287  of  the  Code  as  if  the  word 
'•quarterly"  had  been  inserted  therein  be- 
tween the  words  "next"  and  "term"  in  the 
fourth  line  of  the  statute,  or  that  when  this 
statute  is  construed  in  the  light  of  other  stat- 
ntes  in  pari  materia,  it  should  be  read  as  if 
tbe  word  "quarterly"  appeared  between  the 
words  •*next"  and  "term"  In  the  fourth  line 


thereof,  so  that  in  this  case,  as  the  January 
and  February  terms,  1907,  of  the  court  were 
not  quarterly  terms,  the  March  term  follow- 
ing was  the  first  term  after  the  filing  of  the 
declaration  at  which  the  defendant  in  error 
could  file  a  plea  in  bar  of  the  action.  In 
other  words,  that  the  words  "next  term"  in 
section  3287  mean  the  next  term  at  which  the 
case  can  be  heard,  at  which  the  court  has 
jurisdiction  to  determine  the  questions  in- 
volved, which  in  this  case  was  the  March 
term,  1907. 

While  it  would  be  entirely  within  the  prov- 
ince of  the  Legislature  to  amend  the  statute 
by  inserting  therein  at  the  appropriate  place 
the  word  "quarterly,"  it  is  beyond  the  power 
of  the  courts  to  make  the  insertion.  The 
Legislature  did,  by  an  act  approved  March 
14,  1908  (Acts  1908,  p.  601),  so  amend  section 
3287,  supra,  as  to  provide  that  an  office  judg- 
ment entered  at  rules  held  In  the  clerk's  of- 
fice of  a  corporation  court  should  only  be- 
come final  as  of  the  last  day  of  the  next  term 
designated  for  the  trial  of  civil  cases  in  which 
juries  are  required,  or  on  the  fifteenth  day 
thereof,  whichever  shall  happen  first,  but 
left  the  statute  unchanged  with  respect  to 
office  judgments  entered  in  the  office  of  the 
clerks  of  the  circuit  courts,  and  as  to  when 
they  became  final.  May  not  the  Legislature 
well  have  thought  that  in  the  country  the  is- 
sues in  a  civil  case  requiring  a  jury  should 
be  promptly  made  up  in  advance  of  the  term 
of  the  court  at  which  the  case  could  be  tried, 
so  that  there  would  be  no  delay  when  that 
term  arrived?  At  all  events,  there  is  noth- 
ing in  the  statute,  as  originally  enacted  or  as 
amended,  which  throws  any  light  upon  any 
intention  of  the  Legislature  that  the  statute 
should  have  a  meaning  other  than  the  plain 
language  employed  therein  indicates  that  it 
should  have ;  and,  where  this  is  the  case,  the 
courts  cannot,  by  interpolation  of  words  or 
construction,  take  from  or  add  to  the  literal 
meaning  of  the  statute,  even  though  it  may 
work  inconvenience,  or  there  may  have  been 
an  omissus  in  it.  Johnson  v.  Barham,  99  Va. 
305,  38  S.  E.  136;  Suth.  on  Stat.  Constr.  § 
261.  This  view  imposes  no  hardship  on  de- 
fendants in  cases  like  this,  for  there  is  noth- 
ing therein  or  in  the  statute  to  prevent  him 
from  pleading  at  rules  or  within  15  days  aft- 
er the  beginning  of  the  next  term  succeeding 
the  rules  at  which  an  office  judgment  is  enter- 
ed against  him,  although  the  Issues  made  by 
his  plea  or  pleas  could  not  be  tried  until  the 
next  term  of  the  court  designated  for  the 
trial  of  civil  cases  In  which  juries  are  re- 
quired. 

But,  argues  defendant  in  error,  even  though 
plaintiff  in  error's  judgment  might  have  be- 
come and  remained  final  after  the  last  day  of 
the  January  term,  1907,  of  ttie  court,  or  the 
fifteenth  day  of  the  term,  whichever  happen- 
ed first,  he  has  waived  his  right  to  claim  the 
benefit  of  the  judgment  by  replying  to  the 
plea  of  the  general  issue,  filed  by  the  de- 
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fendant  In  error  at  the  March  term.  1907,  and 
by  other  conduct  In  the  case  thereafter.  In 
this  Tiew  we  do  not  at  all  concur.  Plaintiff 
In  error  had  either  to  reply  to  the  plea  of 
the  defendant  In  error,  allowed  by  the  court 
to  be  filed  at  the  March  term,  1907,  or  allow 
it  to  become  a  part  of  the  record  in  the  case 
unchallenged;  and,  even  though  he  did  ask 
a  continuance  of  the  case  after  the  court  had 
overruled  his  motion  to  strike  out  the  pleas 
which  the  defendant  In  error  had  been  im- 
properly allowed  to  file,  he  cannot  be  held  to 
haye  waived  any  of  his  rights  to  the  benefit 
of  the  final  judgment  in  his  favor,  according 
to  the  plain  provisions  of  the  statute.  Sec- 
tion d287  of  the  Code,  supra.  '*If  the  term  of 
a  circuit  court  lasts  more  than  15  days,  all 
ofi9.ce  Judgments  in  which  no  writ  of  Inquiry 
is  ordered  become  final  Judgments  on  the  fif- 
teenth day,  and  cannot  be  afterwards  set 
aside  by  the  court.  When  a  court  authorizes 
executions  to  issue  upon  Judgments  recover- 
ed during  the  term,  the  Judgments  become 
final  from  the  time  when  execution  may  is- 
sue, and  cannot  afterwards  be  set  aside  by 
the  court.  A  court  having  set  aside  an  office 
Judgment  and  the  execution  which  had  is- 
sued upon  it  after  the  fifteenth  day  of  the 
term,  and  permitted  the  defendant  to  plead, 
the  plaintiff  may  have  a  supersedeas  from 
this  order;  and,  though  that  part  of  the  or- 
der setting  aside  the  Judgment  is  Interlocuto- 
ry, the  appellate  court  will  reverse  the  whole 
order."  B^ders'  Executors  v.  Burch,  15  Grat. 
^  *'It  is  true  that  at  common  law  execu- 
tions issued  only  upon  final  Judgments.  It 
is  also  true  at  common  law  that  'during  the 
term  wherein  any  judicial  act  is  done,  the 
record  remains  in  the  breast  of  the  Judges 
of  tlie  court  and  in  their  remembrance,  and 
therefore  the  roll  is  alterable  during  that 
term  as  the  Judges  shall  direct;  but,  when 
that  term  is  past,  then  the  record  is  in  the 
roll,  and  admits  of  no  alteration,  averment. 
or  proof  to  the  contrary.'  3  Tho.  C5o.  lilt.  323, 
cited  in  Enders  v.  Burch  [15  Grat]  at  page 
66,"  Baker  v.  Swineford,  97  Va.  116,  33  S.  B. 
548.  See,  also,  the  following  cases  decided 
by  the  Supreme  Gourt  of  West  Virginia,  con- 
struing the  statute  of  that  state  similar  to 
our  statute.  State  v.  Oorvln,  51  W.  Va.  19, 
41  8.  E.  211;  Merstlller  v.  Ward,  52  W.  Va. 
74,  43  S.  B.  178.  See,  also,  Bradley  v.  Long, 
67  W»  Va.  599,  50  8.  E.  74a 

By  analogy  the  case  of  Battaile  v.  Mary- 
land Hospital  Co.,  76  Va.  63,  though  a  pro- 
ceeding in  equity,  is,  in  its  reasoning  as  well 
as  conclusions  reached,  entirely  applicable 
here.  It  was  there  held:  *'A  decree  that 
ends  the  cause  is  that  no  further  action  of 
the  court  in  the  cause  is  necessary."  "All  de- 
crees, orders,  or  proceedings  in  the  cause,  aft- 
er the  rendition  of  a  final  decree,  are  errone- 
ous»  and  miist  be  reversed.  And  so,  all  de- 
crees, orders,  and  proceedings  before  a  final 


decree,  however  erroneous,  must  stand."  Up- 
on the  same  reasoning  all  the  proceedings  in 
this  case,  after  the  office  judgment  in  favor 
of  plaintiff  !n  error  became  final  on  the  last 
day  of  the  January  term,  1907,  of  the  circuit 
court,  or  on  the  fifteenth  day  thereof,  which- 
ever happened  first,  were  a  nullity,  or  should 
be  set  aside,  so  as  to  entitle  him  to  the  bene- 
fit of  this  final  Judgment  in  his  favor  against 
the  defendant  in  error  for  the  amount  of  his 
claim. 

For  these  reasons,  the  Judgmoit  of  the  cir- 
cuit court  will  be  reversed,  and  this  court 
will  enter  the  Judgment  that  the  circuit  court 
should  have  entered  in  favor  of  plaintiff  in 
error  and  against  the  defendant  in  error  for 
the  amount  of  his  claim  sued  on,  together 
with  his  costs  in  this  court  and  in  the  circuit 
court. 

Reversed. 

BUCHANAN  and  WHITTLE,  JJ.,  absent 


.  (UO  Va.  T61) 

LEWELLINQ'8  ADM'R  et  al.  v.  LBWEL- 

LING.f 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  PABTNBBsnip  (§  3362— Suit  for  Settle- 
ment—Accxj  racy  OF  Books,  of  Account- 
Burden  OF  Proof. 

In  a  suit  for  the  settlement  of  partnership 
affairs,  the  managing  partner  who  kept  the  ac- 
counts had  the  burden  of  proving  their  accuracy. 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  IMg.  8  797 ;   Dec.  Dig.  |  336.«] 

2.  Partnership  (§  315*)— Dissolution— Ac- 
counting. 

Where  a  partnership  kept  no  books  except 
such  as  showea  open  accounts  of  outside  people 
dealing  with  the  firm,  and  as  far  as  the  transac- 
tions of  the  two  partners  with  each  other  went 
there  was  no  documentary  evidence  from  which 
a  balance  and  settlement  coald  be  arrived  at 
with  any  degree  of  accuracy,  and  a  court  of 
equity  could  not  afford  relief  without  resort  to 
speculation  or  conjecture,  a  bill  by  the  surviv- 
ing partner  for  a  settlement  of  the  partnership 
affairs  should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  731;    Dec.  Dig.  f  315.*  1 

Appeal  from  Circuit  Court,  Elizabeth  City 
County. 

Bill  by  Thomas  L.  Lewelllng  against  James 
Lewelllng's  administrator  and  others  for  n 
settlement  of  partnership  affairs.  From  the 
decree,  Henrietta  EJ.  Lewelllng  and  others 
appeal.  Reversed,  bill  dismissed,  and  cause 
remanded. 

S.  G.  Cummlng,  S.  J.  Dudley,  P.  S.  Collier, 
and  John  W.  Friend,  for  appe11ant&  L.  C. 
Phillips  and  R.  M.  Lett,  for  appellee. 

CARDWELL,  J.  James  W.  Lewelllng  and 
Thomas  L.  Lewelllng  were  brothers,  and  lu 
their  early  manbood,  about  the  year  1ST4. 
they  entered  upon  some  sort  of  a  partnerabtp 
or  joint  buf^lness  undertaking.    No  books  of 
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account  were  tben  or  afterwards  opened 
sbowlng  their  affairs  inter  sese,  and  none 
were  intended  or  supposed  to  have  been  kept. 
Elach  of  tlie  brothers  took  from  the  assets 
held  by  them  in  common  what  he  needed  for 
his  personal  and  family  expenses  or  uses 
(both  being  married),  and  what  remained  was 
regarded  by  them  as  belonging  to  both  in 
common.  Each  brother,  however,  owned  real 
estate  of  his  own  which  he  bad  inherited  or 
derived  otherwise  than  from  the  Joint  busi- 
ness. The  operations  they  engaged  in  were 
varied.  In  the  early  years  thereof  they  were 
farming  and  conducting  a  sawmill;  after- 
wards a  livery  and  feed  business  in  Hampton, 
Va.,  which  was  not,  as  it  seems»  a  success, 
and  they  returned  to  farming,  sawmllling, 
and  gristmilling ;  their  last  venture  being  a 
Hrery  stable  and  feed  business  in  Newport 
News,  commenced  al)0ut  1904,  and  conducted 
until  the  tall  of  1905,  and  during  the  latter 
part  of  the  life  of  this  business  both  of  the 
brothers  became  quite  dissipated,  the  result 
being  a  neglect  of  their  business  and  its  con* 
sequent  failure.  Finding  that  their  business 
was  no  longer  prosperous,  and  that  disaster 
in  the  attempt  to  further  prosecute  it  con- 
fronted th^n,  the  two  brothers  determined 
to  dissolve  the  business  relationship  which  had 
so  long  existed  between  them,  and  to  this  end 
they  prepared  and  executed  a  deed  partition- 
ing certain  real  estate  they  owned  as  part- 
ners in  Newport  News,  consisting  of  two  ad- 
joining lots,  one  of  which  was  Improved  by 
the  erection  of  a  tiouse  thereon  so  that  this 
lot  was  worth  $1,000  more  than  the  other. 
The  Improved  lot  was  conveyed  to  James  W. 
Lewelling,  and  the  unimproved  lot  to  Thos. 
L.  Lewelling;  and  it  is  claimed  on  behalf  of 
Thomas  Lewelling  in  this  litigation  that  it 
was  then  understood  between  the  brothers 
that  he  (Thomas)  was  to  have  other  property 
to  the  value  of  $1,(X)0,  '*to  make  good  this 
difference." 

In  S^tember  of  the  same  year,  the  two 
brothers  had  prepared  and  signed  another 
deed  partitioning  equally  between  them  what 
was  known  as  the  "Franklin  street  proper- 
ty'*; and  later  in  the  same  month  and  year 
they  went  to  an  attorney's  oflSce,  and,  after 
going  over  the  property  which  they  owned 
Jointly,  piece  by  piece,  had  prepared  a  deed 
partitioning  the  same,  making  due  allowance 
for  the  difference  in  values  of  the  properties 
conveyed  in  the  first  deed,  and  agreed  that 
Thomas  Lewelling  should  have  an  extra  lot 
on  Chapel  street,  *'to  make  good  the  differ- 
ence." This  deed  was,  however,  not  signed, 
because  the  wife  of  Jame?  Lewelling  refused 
to  relinquish  her  dower  interest  in  the  prop- 
erty sought  to  be  partitioned. 

In  this  condition  of  affairs,  in  the  fall  of 
1905,  creditors  of  the  partnership  brought 
actions  and  secured  Judgments  against  the 
firm,  and"  shortly  afterwards  two  chancery 
suits  were  instituted  by  these  creditors  to  en- 
force the  lien  of  their  said  Judgments. 

James   Lewelling   died  January  20,   1906, 


and  afterwards  the  said  chancery  suits  were 
revived  in  the  names  of  his  widow  and  heirs, 
whereupon  the  two  suits  were  consolidated, 
certain  accounts  taken,  and  a  number  of  de- 
crees entered :  so  that  a  large  part  of  the  as- 
sets of  the  firm  of  Lewelling  Bros.,  both  real 
and  personal,  was  sold  and  the  proceeds  ap- 
plied to  the  payment  of  some  of  the  partner- 
ship debts. 

After  the  dissolution  of  this  partnership  by 
the  death  of  James  Lewelling,  and  after  the 
institution  of  the  chancery  suits  meutioneil, 
the  Dabnoy  Brokerage  Company,  which  held 
a  deed  of  trust  on  real  estate  belonging  to 
Thomas  Lewelling  individually,  to  secure  a 
debt  of  said  firm,  foreclosed  its  trust  deed 
by  a  sale  of  the  land  it  conveyed  for  $1,580, 
and  the  purchase  money  therefor  was  applied 
in  part  payment  of  the  debt  secured  by  the 
trust  deed.  Thereupon,  the  Dabney  Broker- 
age Company  proved  In  the  aforesaid  chan- 
cery causes  their  debt  against  the  partnership 
for  the  balance  due  thereon,  and  received  said 
balance  out  of  the  funds  in  those  causes. 

In  these  chancery  proceedings,  there  was 
paid  to  the  widow  of  James  Lewelling  $575.- 
98  for  her  dower  interest  in  the  lauds  sold 
therein:  but,  as  the  wife  of  Thomas  Lewel- 
ling was  dead,  no  dower  interest  attached  to 
his  interest  in  the  lands. 

At  this  stage  in  the  proceedings  in  said 
chancery  causes,  Thomas  Lewelling  filed  his 
separate  bill,  asking  for  a  winding  lip  of  the 
partnership  and  a  settlement  of  the  partner- 
ship affairs  between  him  and  his  deceased 
brother,  which  suit  was  consolidated  with 
the  said  chancery  causes  then  pending,  and 
on  February  1,  1907,  the  three  causes  were 
referred  to  a  master  commissioner  for  an  ac- 
count and  report  upon  the  matters  in  issue. 

On  January  21, 1908,  the  commissioner  filed 
his  report,  in  which  he  reported  adversely  to 
all  the  claims  set  up  by  Thomas  Lewelling 
against  the  estate  of  his  deceased  brother 
and  partner,  except  three:  (1)  With  respect 
to  the  $1,580  realized  by  the  Dabney  Broker- 
age Company  from  the  private  property  of 
Thomas  Lewelling  on  the  partnership  debt  of 
the  Lewelling  Bros.,  after  the  death  of  James 
Lewelling,  and  the  commissioner  recommend- 
ed that  this  debt  be  allowed  In  favor  of 
Thomas  Lewelling  against  the  partnership  as- 
sets of  the  late  firm;  (2)  he  recommended  the 
allowance  in  favor  of  Thomas  Lewelling  of 
the  further  sum  of  $1,000  against  the  partner- 
ship assets,  because  in  his  opinion  it  was  the 
intentiou  of  the  parties  when  they  had  the 
deed  of  partition  prepared,  which  was  never 
signed,  that  Thomas  Lewelling  should  have 
an  extra  lot  on  Chapel  street,  Newport  News, 
of  the  estimated  value  of  $1,0(X);  and  (3)  that 
the  $575.98  which  had  been  paid  to  the  widow 
of  James  Lewelling,  deceased,  for  her  dower 
interest  in  lands  sold  in  said  chancery  causes, 
should  be  charged  alone  against  his  interest 
in  the  partnership  assets. 

Upon  the  coming  on  of  the  master's  said 
report,  and  in  dealing  with  that  part  ot  U 
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relating  to  the  partnership  transactions  of 
the  LewelUng  Bros.,  with  which  alone  we 
are  concerned  in  this  contrjoversy,  the  cir- 
cuit court  decreed  as  follows: 

"And  the  court,  proceeding  as  far  as  now 
practicable  to  settle  the  partnership  affairs 
of  Lewelllng  Bros.,  doth  ascertain  that  the 
settlement  attempted  to  be  made  by  the 
partners  In  their  lifetime  would  have  been, 
If  carried  out,  fair  and  Just,  had  the  property 
been  partitioned  subject  to  the  partnership 
debts,  the  court  doth  substantially  adopt  the 
said  settlement,  and  doth  ascertain  and  doth 
adjudge  that  the  said  James  W.  Lewelllng 
in  his  lifetime  received  from  the  said  part- 
nership a  house  and  lot  In  the  city  of  New- 
port News,  of  the  value  of  $1,000,  and  that 
Birs.  Henrietta  Lewelllng,  widow  of  James 
W.  Lewelllng,  received  as  dower  from  the 
proceeds  of  the  sale  of  partnership  property 
required  for  the  payment  of  the  partnership 
debts  the  sum  of  $575.98,  but  that  Thos.  L. 
Lewelllng  received  for  his  own  use  from 
Lewelllng  Bros,  out  of  a  loan  made  by 
Schmelz  Bros,  the  sum  of  $800.55,  which 
said  sums  shall  be  allowed  In  the  final  set- 
tlement In  these  proceedings." 

From  that  part  of  the  decree  quoted,  this 
appeal  was  allowed  the  widow  and  the  two 
infant  heirs  of  James  Lewelllng,  deceased. 

In  the  report  of  the  commissioner,  In  ref- 
erence to  the  transactions  of  the  partnership 
of  the  Lewelllng  Bros,  and  the  requirement 
of  the  decree  of  reference  that  a  statement 
and  settlement  of  '*the  demands  of  each  of 
the  former  partners  against  the  other,  aris- 
ing or  growing  out  of  the  transactions  in 
any  of  the  above  entitled  causes,**  it  Is  said: 
''Under  this  head  your  commissioner  would 
report  that,  in  order  to  try  and  arrive  at 
some  sort  of  satisfactory  settlement  of  the 
above  partnership  transactions,  he  has  tak- 
en nearly  200  pages  of  evidence  which  he 
hereto  appends;  and  has  carefully  examined 
hundreds  of  vouchers,  checks,  receipts,  and 
other  papers  submitted  to  him,  as  well  as 
the  papers,  checks,  and  other  exhibits  which 
were  filed  with  the  depositions.  That  there 
are  really  no  books  of  the  partnership  con- 
cern, except  such  as  show  the  open  accounts 
of  outside  people  dealing  with  the  firm.  So 
far  as  the  transactions  of  Thomas  L.  Lewel- 
llng and  James  W.  Lewelllng,  each  with  the 
other,  go,  there  is  practically  no  documenta- 
ry evidence  from  which  a  balance  and  set- 
tlement may  be  arrived  at>  with  any  degree 
of  accuracy." 

Further  on  the  commissioner  reported  that 
he  had  to  reject  a  number  of  statements  fil- 
ed before  him  In  the  interest  of  Thomas  Le- 
welllng and  adverse  to  the  Interests  of  his 
deceased  brother  and  former  partner,  "ex- 
cept in  so  far  as  they  are  sustained  by  oth- 
er records.  Inasmuch  as  the  records  from 
which  they  are  obtained  are  so  meagre  and 
the  evidence  concerning  them  so  unsatisfac- 
tory. There  are  no  books  of  original  entry 
which   show    these   various    Items    clearly 


enough  for  your  commissioner  to  feel  satis- 
fied of  their  accuracy.  It  appears  that  the 
accounts  were  kept  by  Mr.  Thos.  L.  Lewel- 
llng, and  he  was  really  the  managing  part- 
ner of  the  concern.  This  being  the  case,  the 
burden  of  proof  is  placed  upon  the  partner 
keeping  them"— citing  ample  authority  for 
that  statement,  viz.:  22  A.  &  E.  Enc.  U.  127; 
Bevans  v.  Sullivan,  4  Gill.  (Md.)  383. 

The  decree  appealed  from  upon  its  face 
very  clearly  Indicates  that  the  conclusions 
reached  adverse  to  appellants  were  purely 
speculative  and  conjectural,  and  that  such 
was  the  case  Is  abundantly  borne  out  by  the 
record. 

The  case  of  Slater,  Myers  &  Co.  r.  Amett, 
81  Va.  432,  is  in  point,  where  It  is  said:  "As 
the  partnership  transactions  cannot  be  set- 
tied  upon  any  basis  at  all  rational  now,  the 
books  being  so  badly  kept  as  to  be  worth- 
less,, and  there  being  no  evidence  produced 
by  either  side  upon  which  the  court  could 
proceed  towards  any  rearrangement  of  the 
affairs,  what  can  be  done  except  to  leave 
them  as  the  brothers  did  when  both  were 
living,  and  arranging  their  business  between 
themselves." 

In  Ryman  v.  Ryman,  100  Va.  24,  26,  40 
S.  £1  96,  the  opinion  by  Harrison  J.,  says: 
**It  is  the  duty  of  each  partner  to  keep  a 
correct  account  of  his  transactions.  Where  a 
partner  fails  in  this  regard,  he  will  be  held 
to  strictest  account,  and  every  reasonable 
presumption  will  be  made  against  him. 

"Where  there  Is  a  dispute  In  regard  to  part- 
nership matters,  and  either  party  or  both  par- 
ties have  been  so  negligent  as  to  lose  the  evi- 
dence of  the  partnership  and  to  keep  their  ac- 
counts in  such  a  confused  way  that  the  court 
cannot  see  what  decree  would  do  Justice  be- 
tween the  parties,  the  court  will  be  unable  to 

make  a  decree  at  all,  and  will  dismiss  the  bill. 

«    »    » 

"In  the  case  last  cited  (Hall  v.  Claggett,  48 
Md.  223),  it  is  said  that.  If  there  has  been  a 
total  failure  to  keep  accounts,  it  affords  good 
reason  for  a  court  of  equity  to  refuse  to  set- 
tle them,  without  a  sufficient  reason  or  ex- 
cuse for  the  omission.  A  court  of  equity  will 
not  grope  this  way  in  utter  darkness,  and  un- 
dertake to  create  and  establish  an  agreement 
upon  mere  contingencies,  or  the  preponder- 
ance of  mere  possibilities  or  probabilities. 
There  is  no  duty  devolving  upon  It  to  assume 
the  impracticable  task  of  adjusting  the  rela- 
tive rights  of  parties  when  the  proof  is  total- 
ly deficient  and  inconclusive.    •    •    • 

"It  appears  that  appellant  has  kept  no 
books,  and  has  retained  no  account  of  any  de- 
scription. The  voluminous  record  sheds  no 
light  upon  the  accounts  between  the  brothers, 
during  the  period  of  the  alleged  partnership. 
There  is  no  reliable  basis  upon  which  to  rest 
any  correct  ascertainment  of  the  rights  of  the 
parties;  in  this  respect  all  is  darkness  and 
confusion.  It  would  have  been  difficult  to 
settle  the  account  of  these  farming  operations 
in  the  father's  lifetime.    Now  that  hia  lipa 
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are  sealed.  It  ^ould  be  an  Impossible  task  to 
adjust  the  relatlYe  rights  of  the  parties  with 
any  hope  of  doing  justice.'* 

The  rule  uniformly  recognized  by  the  au- 
thorities, that  a  court  of  equity,  in  cases  like 
this,  can  do  no  better  than  to  withhold  its 
hand  and  leave  the  parties  to  stand  where 
they  had  placed  themselves,  is  a  salutary  one, 
and  any  other  would  open  the  door  for  fraud 
on  the  part  of  a  surviving  partner  upon  the 
estate  of  the  deceased  partner  or  the  rights  of 
his  heirs  and  distributees,  especially  where, 
as  in  the  case  before  us,  the  surviving  part- 
ner and  brother  of  the  deceased  partner  had 
practically  the  exclusive  control  of  the  af- 
fairs and  dealings  of  the  partnership,  and 
was  alone  responsible  for  there  not  being 
proper  books  and  accounts  kept  showing  with 
some  degree  of  certainty  the  status  of  the 
accounts  between  the  members  of  the  part- 
nership. 

We  are  of  opinion  that,  in  the  light  of  the 
authorities,  and  In  view  of  the  record  before 
us,  it  was  impossible  for  a  court  of  equity, 
without  resort  to  speculation  or  conjectture, 
to  afford  the  relief  sought  by  appellee,  Thos. 
li.  Lewelling;  therefore,  his  bill  should  have 
been  dismissed,  and  tbls  court  will  enter  the 
decree  the  circuit  court  should  have  entered, 
dismissing  said  bill,  with  costs  to  appellants, 
and  remanding  the  cause  for  such  further 
proceedings  therein  as  may  be  necessary  and 
proper  not  in  conflict  with  the  views  herein 
expressed. 

Reversed* 

BUCHANAN.  J.,  absent. 


(UO  Va.  833) 

SOUTHERN  RY.  CO.  v.  BAILEY. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Railroads  (|  278*)— Injuries  to  Person 
▲T  Station— Contributory  Neolioengk. 

Where  a  drayman  at  a  depot  stands  on  a 
eement  sidewalk  so  close  to  a  railroad  track  that 
he  is  injured  by  being  struck  by  a  portion  of  an 
approaching  engine,  and  his  view  was  clear  and 
nnobstructed  for  about  1,000  feet,  and  the  track 
was  straight  for  767  feet,  and  the  engine  was 
moving  five  or  six  miles  an  hour,  the  drayman 
is  negligent. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  |  891 ;    Dec.  Dig.  §  278.*] 

2.  Raileoaos  (§  274*)— Injuries  to  Person 
▲T  Depot— Care  Requireo. 

Those    controlling    a    railroad    train    ap- 

?»roaching  a  depot  or  any  other  point  at  which 
t  is  reasonably  to  be  expected  that  persons 
would  be  in  danger  must  use  reasonable  care  to 
avoid  doing  them  an  injury. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  S8  868,  872;    Dec.  Dig.  $  274.*] 

8.  Railroads  (|  377*)— Persons  on  Track- 
Last  Clear  Chance. 

For  an  engineer  to  see  a  man  on  a  railroad 
track  is  not  necessarily  to  see  that  man  in  a 
position  of  danger,  since,  if  in  the  possession  of 
his  faculties,  such  person  may  avoid  the  injury 


by  using  ordinary  care  to  discoyer  the  approach 
of  the  engine. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  1280;    Dec.  Dig.  fi  377.*] 

4.  Railroads  (§  390*)— Persons  on  Track- 
Last  Clear  Chance. 

When  it  becomes  apparent  to  those  control- 
ling a  train  that  one  on  the  track  Is  unconscious 
of  his  danger,  or  is  so  situated  as  to  be  incapa- 
ble of  sell-protection,  it  becomes  the  duty  of 
those  in  control  of  the  train  to  do  all  that  they 
can  consistent  with  their  higher  duty  to  others 
to  save  him  from  the  consequences  of  his  own 
act. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  1 1325 ;  Dec  Dig.  §  390.*] 

5.  Railroads  (^  278*)— Injuries  from  Oper- 
ation—Degree OF  Care. 

The  duty  of  guarding  an  individual  against 
injury  which  the  law  imposes  on  a  railroad  com- 
pany is  no  greater  than  that  which  the  individu- 
al owes  to  care  for  his  own  safety. 

[£}d.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  278.*] 

6.  Railroads  ({  883*)— Persons  on  Track- 
Duty  TO  Look  Out. 

It  is  the  duty  of  a  person  on  the  track  of 
a  railroad  to  keep  constant  lookout  for  ap- 
proaching trains. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1305-1310;    Dec  Dig.  fi  383.*] 

7.  Railroads  (§  278*)— Injuries  to  Person 
AT  Depot— Concurring  Negligence. 

A  ^drayman  at  a  depot  stood  on  a  cement 
sidewalk  so  near  the  track  that  he  was  struck 
by  a  portion  of  an  engine  coming  into  the  depot 
at  five  or  six  miles  an  hour.  He  could  have 
seen  the  engine  1,000  feet  awav.  The  engineer 
of  the  engine  also  discovered  the  drayman,  but 
made  no  effort  to  stop  the  train.  Held,  that 
the  negligence  of  the  drayman  continued  up  to 
the  moment  of  the  injury,  and,  though  the  en- 
gineer was  also  negligent,  the  doctrine  of  last 
clear  chance  did  not  apply,  since  at  any  time 
the  drayman,  apparently  in  possession  of  all  his 
faculties,  could  nave  stepped  back  and  escaped 
injury,  and  hence  it  was  a  case  of  concurring 
negligence  for  which  there  could  be  no  recovery. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  fi  278.*] 

BhTor  to  Circuit  Court,  Orange  County. 

Action  by  John  S.  Bailey  against  the  South- 
ern Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Re- 
versed. ' 

Williams  &  Tunstall  and  Shackelford  & 
Shackelford,  for  plaintiff  in  error.  A.  T. 
Browning  and  Ei.  H.  De  Jarnett,  Jr.,  for  de- 
fendant In  error. 


KEITH,  P.  A  Jury  found  a  verdict  for 
the  plaintiff  upon  the  defendant*s  demurrer 
to  the  evidence,  and  the  case  Is  before  us 
upon  a  writ  of  error. 

Bailey,  t)ie  plaintiff  in  the  circuit  court, 
was  engaged  as  a  drayman  in  carrying  bag- 
gage and  merchandise  of  various  kinds  from 
and  to  the  station  and  trains  of  the  Southern 
Railway,  in  the  town  of  Orange.  There  are 
two  tracks  upon  the  Southern  road  at  this 
point,  a  track  upon  which  the  trains  move 
from  the  north  to  the  south,  known  as  the 
"south-bound  track,"  and  a  track  upon  which 


*For  oth«r  cases  tee  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexei 
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trains  move  from  the  south  to  the  north, 
known  as  the  **north-boiincl  track."  Upon  the 
latter  track,  on  the  occasion  in  question, 
there  stood  a  train  of  the  Chesapeake  &  Ohio 
Railway.  Just  Lefore  receiving  the  injury, 
Bailey  had  left  his  horse  and  wagon  at  the 
rear  of  the  depot  on  the  east  side  of  the  rail- 
road tracks*  had  crossed  the  track  to  the 
west  side,  heard  the  Chesapeake  &  Ohio  train 
coming  north,  turned  and  moved  toward  the 
south,  stopped,  and  was  looking  at  the  Ches- 
apeake &  Ohio  train  when  he  was  struck  by 
an  engine  of  the  Southern  Railway  Company 
on  the  south-bound  track,  and  received  the 
injury  for  which  he  sues.  He  was  standing 
upon  a  cement  walk  which  was  about  on  a 
level  with  the  railroad  track,  and  was  struck 
by  some  part  of  the  engine.  He  states  that 
just  before  his  attention  was  drawn  to  the 
Chesapeake  &  Ohio  train  he  looked  toward 
the  north  and  saw  nothing;  that  he  does  not 
suppose  it  was  more  than  a  minute  after  he 
looked  before  he  sustained  the  Injury  and 
lost  consciousness. 

The  uncontradicted  evidence  Is  that  from 
the  point  at  which  Bailey  was  struck  there 
is  a  clear  and  unobstructed  view  to  the  north 
for  about  1,000  feet,  and  that  for  767  feet 
of  this  distance  the  track  is  straight.  The 
ordinance  of  the  town  of  Orange  prescribes 
six  miles  an  hour  for  the  speed  of  trains 
within  the  corporate  limits,  and  the  evidence 
is  that  on  this  occasion  it  was  moving  at  the 
rate  of  five  or  six  miles  an  hour. 

Bailey  knew  that  trains  were  constantly 
passing  upon  the  track  near  which  he  stood. 
In  standing  so  near  the  track  as  to  be  struck 
by  a  passing  engine,  he  was  plainly  guilty  of 
negligence — of  negligence  which  continued 
up  to  the  moment  of  the  accident.  In  addi- 
tion to  what  has  been  stated,  let  it  be  con- 
ceded that  the  employes  of  the  railway  com- 
pany operating  its  train  saw  the  position 
which  Bailey  occupied,  or  by  the  exercise  of 
reasonable  care  on  their  part  could  have  seen 
him,  the  question  for  our  determination  is 
whether  the  jury  were  warranted  in  finding 
a  verdict  for  the  plaintiff  upon  these  facts, 
or  whether  they  present  a  case  of  mutual  and 
concurring  negligence  upon  which  there  can 
be  no  recovery. 

We  have  held  in  numerous  cases  that  those 
controlling  a  railroad  train  approaching  a  de- 
pot or  any  other  point  at  which  it  was  rea- 
sonably to  be  expected  that  persons  would 
be  In  danger  must  use  reasonable  care  to 
avoid  doing  them  an  injury.  We  have  held 
in  many  cases  that  an  engineer  seeing  a 
person  upon  the  track  in  the  apparent  pos- 
session of  all  his  faculties  would  have  a 
right  to  suppose  that  such  person  would  get 
out  of  the  way  of  the  approaching  train;  in 
other  words,  that  to  see  a  man  upon  the 
track  is  not  necessarily  to  see  that  man  in 
a  position  of  danger,  because,  if  In  the  pos- 
session of  his  faculties,  and  In  the  exercise 
of  that  care  which  is  incumbent  upon  him. 


he  looks  out  for  an  approaching  train,  he 
can  reach  In  an  instant  a  place  of  safety,  and 
the  peril  of  one  upon  the  track  cannot  there- 
fore be  known  to  those  in  control  of  the 
train  until  it  becomes  apparent  that  he  is 
unconscious  of  his  danger,  or  so  situated  as 
to  be  incapable  of  self -protection,  when  it 
becomes  the  duty  of  those  in  ciiarge  of  the 
train  to  do  all  that  they  can,  consistent  with 
their  higher  duty  to  others,  to  save  bim  from 
the  consequences  of  his  own  act.  We  have 
held  that  the  duty  of  guarding  an  individual 
against  injury  which  the  law  Imposes  upon  a 
railroad  company  Is  no  higher  or  greater 
than  that  which  the  individual  owes  to  care 
for  his  own  safety;  that  all  men  know  that 
to  be  upon  a  railroad  track  along  which 
trains  are  frequently  moving  is  to  be  in  a 
position  of  danger,  and  imposes  upon  the  per- 
son so  exposing  himself  the  obligation  to 
keep  a  constant  lookout  for  his  own  protec- 
tion. 

These  principles  apply  with  equal,  perhapa 
greater,  force  to  one  who  takes  a  position 
near  a  railroad  track  and  in  such  close  prox- 
imity as  to  be  struck  by  any  of  the  project- 
ing parts  of  an  engine  or  train — Indeed,  a 
person  standing  near  a  track  would  not  so 
readily  excite  the  apprehension  of  the  en- 
gineer that  his  train  might  do  him  mischief 
as  if  the  person  stood  or  moved  upon  the 
track  and  within  the  rails,  and  he  could 
also  more  easily  remove  himself  from  his 
position  of  peril. 

Bailey  was  standing  so  near  the  track  that 
some  part  of  the  engine  of  the  south-bound 
train  of  the  Southern  Railway  Company 
struck  him  and  inflicted  the  Injury.  He  was 
looking  toward  the  Chesapeake  &  Ohio  train, 
from  which  passengers  were  alighting. 
There  was  a  good  deal  of  hustle  and  stir 
around  him.  The  engine  in  omitting  8tean> 
added  to  the  noise  and  confusion ;  and  he  re- 
lied upon  these  and  perhaps  some  other  like- 
causes  to  excuse  his  admitted  want  of  at- 
tention, for  he  expressly  says,  in  answer  ta 
the  question,  "Was  there  anything  to  prevent 
you  walking  far  enough  on  the  sidewalk  to- 
be  in  a  place  of  safety?  A.  I  don't  know 
whether  I  was  or  not  I  didn't  have  just  the 
presence  of  mind.  I  wasn't  thinking  when  I 
stopped  there.  I  didn't  know  that  there  was 
anything  coming  back  behind  me.  I  could 
have  walked  further  out,  but  I  just  hap- 
pened to  be  walking  along  there  and  stop- 
ped. My  attention  drew  to  the  other  train, 
and  I  happened  to  stop  at  that  place.  I 
wanted  to  see  if  there  was  any  baggage  or- 
somethlng  of  that  sort.  Consequently  I  did 
not  get  there.  I  stopped  for  a  minute,  and 
that  is  all  that  I  remember."  There  can  be 
no  doubt,  therefore,  that  Bailey  was  guilty  of 
negligence  which  continued  up  to  the  very 
moment  when  he  was  struck  by  the  train. 

In  the  case  of  Southern  Ry.  Co.  v.  Bruce, 
97  Va.  92,  33  S.  E.  548,  this  court  said;   "It 
is  the  duty  of  a  railroad  company  to  use- 
reasonable  care  to  avoid  Injury  to  a  licen8<»(^- 
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on  its  track,  but  It  Is  equally  the  duty  of  the 
licensee  to  take  ordinary  precautious  for  his 
own  safety,  even  if  there  be  negligence  on 
the  part  of  the  company,  and  if,  through  his 
failure  to  dp  so,  he  is  injured,  he  cannot  re- 
cover. The  question  is  not  whether  the 
plalntiiTs  negligence  caused,  but  whether  it 
contributed  to,  the  injury,  and,  if  it  did  so, 
there  can  be  no  recovery  therefor.  In  the 
case  at  bar  the  negligence  of  the  plaintiff's 
intestate  contributed  to  his  injury,  and  there 
can  be  no  recovery  therefor.  He  walked  on 
the  track  when  there  was  another  safe,  suit- 
able, and  convenient  walkway.  He  apparent- 
ly neither  looked  nor  listened  for  approach- 
ing trains,  and  failed  to  get  off  the  track, 
though  others  near  him  did  so." 

In  Norfolk  &  Western  By.  Co.  t.  Cromer*s 
Adm'x,  90  Va.  763,  40  8.  E.  54,  it  is  said  that 
^It  is  not  necessary  to  the  defense  of  con- 
tributory negligence  to  show  that  but  for  it 
the  accident  would  not  have  occurred.  It 
Is  enough  to  show  that  the  negligence  of 
the  plaintiff  contributed  to  the  injury.  The 
question  to  be  determined  is  not  whether 
the  plaintiff's  negligence  caused,  but  whether 
It  contributed  to  the  injury  of  which  he  com- 
plains.*' 

In  Norfolk  &  Western  By.  Co.  v.  Wilson, 
90  Va.  263,  18  S.  K.  35,  it  was  held  that  one 
crossing  a  railroad  at  a  place  where  the 
public  is  licensed  to  cross,  who,  knowing 
that  he  Is  on  one  of  the  main  tracks  over 
which  trains  pass  at  all  hours,  fixes  his  at- 
tention upon  a  train  on  the  other  track  which 
he  has  changed  his  course  to  avoid,  and 
takes  no  precautions  In  looking  out  for 
trains  upon  the  track  on  which  he  is  walk- 
ing, is  guilty  of  such  negligence  as  defeats 
his  recovery  for  injuries  from  being  struck 
by  such  train. 

In  Chesapeake  &  Ohio  By.  Co.  v.  Bogers, 
100  Va.  324,  41  S.  K  732,  it  was  held  to  be 
the  duty  of  a  person  walking  on  a  railroad 
track  to  listen  and  keep  a  constant  lookout 
for  approaching  trains  in  order  to  avoid  dan- 
ger to  himself,  and  that  the  necessity  for 
doing  80  is  not  relieved  by  the  iiegligence,  if 
any,  of  the  railroad  company  or  its  servants. 

In  Bichmond  Passenger  &  Power  Co.  v. 
Steger,  101  Va.  819,  43  S.  Bu  612,  it  was  held 
that:  '*There  being  evidence  tending  to  show 
that  a  plaintiff,  after  going  upon  a  street 
railway  track,  did  not  use  ordinary  care  in 
getting  off  before  he  was  struck  by  an  ap- 
proaching car,  which  was  very  near  and 
which  he  had  signaled  to  stop,  it  was  error 
to  instruct  the  Jury  to  find  in  his  favor,  if 
they  believed  from  the  evidence  that  at  the 
time  he  got  on  the  track  the  motorman  of  the 
car  saw,  or  could  by  the  exercise  of  ordinary 
care  have  seen,  him  in  time  to  stop  the  car 
80  as  to  avoid  striking  him,  and  failed,  in  the 
exercise  of  such  care,  to  do  so."  The  court 
said:  **There  is  evidence  tending  to  show 
that  the  plaintiff,  after  he  went  upon  the 
track,  paid  no  further  attention  to  the  ap- 
proaching car.     If  he  had  done  so,  the  de- 


fendant's counsel  insists  he  would  have  seen 
that  the  car  was  not  checking  its  speed  nor 
going  to  stop,  as  he  had  motioned  it  to  do, 
and  when  he  saw  this  he  might,  by  his  own 
movements,  have  gotten  out  of  the  way  of 
the  car,  and  saved  himself  fi-om  injury." 

''If  the  continuing  negligence  of  a  plaintiff 
up  to  the  time  of  the  injury  concurs  with  the 
negligence  of  the  defendant  in  causing  the  in- 
Jury,  the  plaintiff  cannot  recover."  Consum- 
ers' Brewing  Go.  v.  Doyle,  102  Va.  390,  46  S. 
E.  390. 

In  Southern  By.  Co.  v.  Forgey,  106  Va. 
599,  54  S.  E.  477,  the  same  principle  is  en- 
forced; the  court  saying:  ** Where  an  inju- 
ry or  loss  is  caused  by  the  concurrent  negli- 
gence of  both  the  plaintiff  and  the  defend- 
ant, contributing  as  an  efficient  cause  to  the 
injury  complained  of,  there  cannot  as  a  gen- 
eral rule  be  any  recovery,  as  the  court  will 
not  undertake  to  balance  the  negligence  of 
the  respective  parties  in  order  to  ascertain 
which  one  was  most  at  fault" 

To  Hie  same  effect,  see  Humphreys  v.  Val- 
ley B.  Co.,  100  Va.  749,  42  S.  B.  882:  "If  the 
proximate  cause  of  a  plaintiff's  injury  is  his 
own  negligence,  concurring  with  the  negli- 
gence of  the  defendant,  there  can  be  no  re- 
covery." Bichmond  Pass.  &  Power  Co.  v. 
Gordon,  102  Va.  498,  46  S.  E.  772. 

In  7  L.  B.  A.  (N.  S.)  p.  132,  there  is  an  in- 
structive' note  upon  the  case  of  Dyerson  v. 
Union  Pacific  B.  Co.  In  that  case  it  was 
held  that  a  plaintiff  who  has  received  an  in- 
Jury  occasioned  by  the  negligence  of  the  de- 
fendant, but  who  could  have  avoided  it  by 
the  exercise  of  ordinary  care  on  his  own  part, 
cannot  recover  damages  therefor,  although 
the  defendant  ought  to  have  discovered  (but 
did  not,  in  fact,  discover)  ills  peril  in  time  to 
have  prevented  the  accident,  where  the  plain- 
tiff's negligence  continued  up  to  the  very  mo- 
ment he  was  hurt,  and  where  the  exercise  of 
reasonable  diligence  before  that  time  would 
have  warned  him  of  his  danger  and  enabled 
him  to  escape  by  his  own  effort.  As  Is  said 
in  the  note:  '*The  point  upon  which  the  deci- 
sion in  the  principal  case  turns  is  that  the 
negligence  of  the  plaintiff  continued  up  to  the 
very  moment  he  was  hurt,  and  was  therefore 
contemporaneous  and  concurrent  with  the 
negligence  of  the  defendant" 

The  author  of  the  note  referred  to  shows 
that  courts  in  applying  the  doctrine  of  the 
last  clear  chance  have  sometimes  supported  a 
recovery,  although,  upon  the  facts,  the  plain- 
tiff or  the  deceased,  and  not  the  defendant, 
would  seem,  but  fior  his  own  negligence,  to 
have  had  the  last  clear  opportunity  to  avoid 
the  injury.  The  duty  on  the  part  of  the  de- 
fendant's employ^  to  keep  a  lookout  is  con- 
ceded, but  it  is  shown  that  there  is  a  corres- 
ponding duty  upon  the  part  of  the  deceased 
to  keep  a  lookout  for  trains,  and,  if  his 
breach  of  duty  in  that  respect  continues  up 
to  the  moment  of  the  injuix  he  cannot  recov- 
er, for  such  a  ease  is  not  one  of  prior  negli- 
gence ou  the  part  of  the  deceased  and  sub- 
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sequent  negligence  on  the  part  of  the  def  end> 
ant,  but  of  concurring  negligence  on  the  part 
of  both  up  to  the  very  instant  of  the  acci- 
dent. 

We  leave  out  of  view,  of  course,  cases 
where  the  plaintiff  Is  apparently  not  in  the 
I>ossession  of  his  faculties,  as  In  the  case  of 
Seaboard  R.  Co.  v.  Joyner's  Adui'r,  92  Va. 
354,  23  S.  B.  773,  or  where,  as  sometimes 
happens,  the  injured  person  is  caught  upon  a 
trestle  or  a  bridge,  or  Is  otherwise  placed  In 
a  helpless  condition,  and  those  in  control  of 
the  train  had  actual  knowledge  of  his  condi- 
tion, or  by  the  exercise  of  reasonable  care 
should  have  known  of  his  peril. 

We  concede  the  liability  of  the  defendant, 
also,  where  the  circumstances  show  that,  If 
the  defendant  had  exercised  reasonable  care 
to  discover  the  plaintiff's  peril,  It  could  have 
averted  the  accident,  when  it  was  too  late 
for  the  plaintiff  by  the  performance  of  his 
duty  to  have  extricated  himself. 

This  principle  is  thus  stated  In  French  v. 
Grand  Trunk  R.  Co.,  76  Vt.  441,  58  Atl.  722: 
"It  is  true  that  when  a  traveler  has  reached 
a  point  where  he  cannot  help  himself,  can- 
not extricate  himself,  and  vigilance  on  his 
part  cannot  avert  the  injury,  his  negligence 
In  reaching  that  position  becomes  the  condi- 
tion, and  not  the  proximate  cause,  of  the  in- 
jury, and  will  not  preclude  a  recovery;  but 
it  is  equally  true  that  if  a  traveler  when  he 
reaches  the  point  of  collision  is  in  a  situation 
to  help  himself,  and  by  vigilant  use  of  his 
eyes,  ears,  and  physical  strength  to  extricate 
himself  and  avoid  Injury,  his  negligence  at 
that  point  will  prevent  a  recovery,  notwith- 
standing the  fact  that  the  trainmen  could 
have  stopped  the  train  in  season  to  have 
avoided  Injuring  him.  In  such  a  case  the 
negligence  of  the  plaintiff  is  concurrent  and 
operative  at  the  time  of  the  accident.  When 
negligence  Is  concurrent  and  operative  at  the 
time  of  the  collision,  and  contributes  to  it, 
there  can  be  no  recovery." 

In  Robards  v.  Indianapolis  Street  R.  Ck>., 
32  Ind.  App.  297,  66  N.  E.  66.  67  N.  E.  953, 
the  doctrine  of  the  last  clear  chance  is  thus 
stated:  **The  plaintiff  must  show  that  at 
some  point  of  time,  In  view  of  the  entire  sit* 
nation,  Including  the  plaintiff's  negligence, 
the  defendant  was  thereafter  culpably  negll« 
gent,  and  Its  negligence  the  latest  In  the  suc« 
cession  of  causes.  In  such  case  the  plaintiff's 
negligence  would  not  be  the  proximate  cause 
of  the  Injury.  ♦  •  •  The  plaintiff  not  only 
negligently  put  himself  in  a  place  of  peril, 
but  continued  negligently  to  move  on  to  the 
catastrophe  until  it  happened.  The  language 
of  the  doctrine  of  prior  and  subsequent  neg- 
ligence Implies  that  the  principle  Is  not  ap- 
plicable when  the  negligence  of  the  plaintiff 
and  that  of  the  defendant  are  practically 
simultaneous.*' 

In  Green  v.  Los  Angeles  Ter.  R.  Oo.,  143 
Cal.  31,  76  Pac.  719,  101  Am.  St.  Rep.  68,  the 
doctrine  of  the  last  clear  chance  was  held  to 
apply^  notwithstanding  the  contributory  neg- 


ligence of  the  plaintiff;  the  court  saying: 
"It  applies  In  cases  where  the  defendant, 
knowing  of  plaintiff's  danger,  and  that  it  is 
obvious  that  he  cannot  extricate  himself 
from  it,  fails  to  do  something  which  it  is  in 
his  power  to  do  to  avoid  the  injury.  It  has 
no  application,  however,  to  a  case  where  both 
parties  are  guilty  of  concurrent  acts  of  neg- 
ligence, each  of  which,  at  the  very  time  when 
the  accident  occurs,  contributes  to  It." 

And  In  O'Brien  v.  McGllnchy,  68  Me.  552, 
the  court  says,  speaking  of  the  doctrine  of 
the  last  clear  chance:  "This  rule  applies 
usually  In  cases  where  the  plaintiff,  or  his 
property,  is  In  some  position  of  danger  from 
a  threatened  contact  with  some  agency  under 
the  control  of  the  defendant,  when  the  plain- 
tiff cannot,  and  the  defendant  can,  prevent 
an  Injury.  •  •  •  But  this  principle  would 
not  govern  where  both  parties  are  contem- 
poraneously and  actively  In  fault,  and  by 
their  mutual  carelessness  an  Injury  ensues  to 
one  or  both  of  them." 

In  Smith  V.  Norfolk  &  Southern  R.  CJo.,  114 
N.  O.  728.  19  S.  K  803,  923,  25  L.  R.  A.  287. 
the  rule  is  thus  stated:  "Applying  the  rule 
which  we  have  stated  to  accidents  upon  rail- 
road tracks,  it  may  be  Illustrated  as  follows: 
First,  there  must  be  a  duty  Imposed  upon 
the  engineer,  as  otherwise  there  can  be  no 
negligence  to  which  the  negligence  of  the  in- 
jured party  is  to  contribute.  The  duty  un- 
der consideration  is  to  keep  a  vigilant  look- 
out *  *  •  in  order  to  discover  and  avoid 
Injury  to  persons  .who  may  be  on  the  track, 
and  who  are  apparently  in  unconscious  or 
helpless  peril.  When  such  a  person  is  on  the 
track  and  the  engineer  falls  to  discover  him 
in  time  to  avoid  a  collision,  when  he  should 
have  done  so  by  the  exercise  of  ordinary  care, 
the  engineer  is  guilty  of  negligence.  The  de- 
cisive negligence  of  the  engineer  Is  when  he 
has  reached  that  point  when  no  effort  on  his 
part  can  avert  the  collision.  Hence,  If  A., 
being  on  the  track  and  after  this  decisive 
negligence,  fails  to  look  and  listen,  and  is  in 
consequence  run  over  and  injured,  his  neg- 
ligence Is  not  concurrent  merely,  but  really 
subsequent,  to  that  of  the  engineer,  and  he 
cannot  recover,  as  he,  and  not  the  engineer, 
has  the  last  clear  opportunity  of  avoiding 
the  accident  If,  however,  A  is  on  the  track, 
•  •  *  and  while  there,  and  before  the  de- 
cisive negligence  of  the  engineer,  he  by  his 
own  negligence  becomes  so  entangled  in  the 
rails  that  he  cannot  extricate  iilmself  in  time 
to  avoid  the  collision,  and  his  helpless  condi- 
tion could  have  been  discovered  had  the  en- 
gineer exercised  ordinary  care,  then  the  neg- 
ligence of  A.  would  be  previous  to  that  of 
the  engineer,  and  the  engineer's  negligence 
would  be  the  proximate  cause;  he,  and  not 
A.,  having  the  last  clear  opportunity  of  avoid- 
ing the  injury.  The  same  result  would  fol- 
low in  the  case  of  a  wagon  negligently  stall- 
ed, when  no  effort  of  the  owner  could  re- 
move it;  and  there  are  other  cases  to  whleb 
the  principle  is  applicable^" 
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We  are  dealing  here  with  a  case  where  a 
plaintiff,  who  could,  up  to  the  moment  of 
Impact,  have  placed  himself  In  a  position  of 
safety,  if  he  had  exercised  ordinary  care  to 
discover  the  approaching  train,  Is  seeking  to 
recover  from  the  defendant  company  because, 
by  the  exercise  of  like  care,  it  could  have 
avoided  inflicting  the  Injury  of  which  he 
complains;  and  the  question  is  whether  or 
not  a  plaintiff  can  recover  of  a  defendant 
where  they  are  equally  guilty  of  the  breach 
of  an  identical  duty,  the  consequences  of 
which  continue  on  the  part  of  both  to  the 
moment  of  the  injury.  Of  course,  before  the 
doctrine  of  the  last  clear  chance  can  be  In- 
voked, it  must  be  shown  that  the  defendant 
has  been  guilty  of  negligence,  either  before 
or  after  the  discovery  of  the  peril  consti- 
tuting, the  proximate  cause  of  the  accident. 

In  Norfolk  &  Western  Ry.  Co.  v.  Dean*8 
Adm'r,  107  Va.  505,  59  S.  E.  389,  this  doc- 
trine was  applied,  and  it  was  held  that 
where  the  presence  of  a  person  upon  the 
track  is  observed  by  careful  and  experienced 
men  operating  the  train,  and  they,  in  the  ex- 
ercise of  their  best  discretion,  do  not  regard 
him  in  danger,  until  on  getting  nearer  to  him 
be  appears  to  be  unconscious  of  his  peril, 
and  they  then  do  all  in  their  power  to  pre- 
vent an  Injury  to  him,  though  without  avail, 
the  company  is  not  liable. 

The  controlling  principles  of  the  cases  from 
this  court  and  elsewhere  are  well  stated  In 
the  case  of  /Richmond  Traction  Co.  v.  Mar- 
tin's Adm'r,  102  Va.  209,  45  «.  E.  886,  where 
the   court  said:     **Two  theories  were  pro- 
pounded by  the  evidence:     (1)  That  at  the 
time  Martin  attempted  to  cross  the  north- 
em  track  of  the  defendant's  railway  the  car 
In  question  was  at  a  standstill,  and  was  sub* 
sequently  set  in  motion,  and  the  collision  oc- 
curred;  and  (2)  that  while  the  car  was  al- 
ready in  motion  Martin  stepped  on  the  track 
Immediately  in  front  of  it,  and  was  struck 
by  the  fender."     The  court,  having  granted 
an  instruction  upon  the  first  theory,  which 
-ivas  that  of  the  plaintiff,  was  asked  by  the 
defendant  to  tell  the  Jury  that,  if  they  believ- 
ed from  the  evidence   "that  the  plaintiff's 
decedent  on  the  evening  when  he  met  the 
accident  that  resulted  In  his  death  was  in- 
toxicated from  drink,  and  that  being  so  In- 
toxicated, he  attempted  to  cross  defendant's 
railway  track  In  front  of  a  moving  car  that 
^^BS  approaching  him,  so  close  to  said  car 
tbat  he  could  not  move  beyond  the  point  on 
tlie  track  that  he  first  reached  before  the  car 
struck  him,   then  they  are  Instructed  that 
tlie  plaintiff  cannot  recover  In  this  action" — 
to  wMch  the  court  added:    "Unless  they  be- 
lieve further  from  the  evidence  that  the  de- 
fendant  by  the   exercise   of  ordinary   care 
could  have  avoided  inflicting  on  him  the  in- 
Jury  which  resulted  in  his  death  after  the 
motorman  saw,  or  by  the  exercise  of  ordina- 
ry care  could  have  seen,  the  danger  In  which 
tbe  plalntifTs  decedent  had  placed  himself 
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In  time  to  have  avoided  the  accident"  The 
court  held  that  this  addition  to  the  instruc- 
tion was  under  the  circumstances  of  the  case 
erroneous;  that  "the  well-known  rule  in  this 
class  of  cases  is  that  a  plaintiff  seeking  to 
recover  damages  for  an  injury  caused  by  the 
negligence  of  the  defendant  must  himself  be 
free  from  negligence,  and,  if  it  appears  that 
his  negligence  has  contributed  as  an  efiicient 
cause  to  the  injury  of  which  he  complains, 
the  court  will  not  undertake  to  balance  the 
negligence  of  the  respective  parties  for  the 
purpose  of  determining  which  was  most  at 
fault  The  law  recognizes  no  gradations  of 
fault  in  such  case,  and  where  both  parties 
have  been  guilty  of  negligence,  as  a  general 
rule,  there  can  be  no  recovery.  There  is  real- 
ly no  distinction  between  negligence  in  the 
plaintiff  and  negligence  in  the  defendant  ex- 
cept that  the  negligence  of  the  former  is  call- 
ed contributory  negligence. 

"The  general  rule  adverted  to  is  subject, 
however,  to  the  qualification  that  where  the 
negligence  of  the  defendant  is  the  proximate 
cause  of  the  Injury,  and  that  of  the  plaintiff 
only  the  remote  cause,  the  plaintiff  may  re- 
cover, notwithstanding  his  negligence;  the 
doctrine  in  that  respect  being  that  the  law 
regards  the  immediate  or  proximate  cause 
which  directly  produces  the  injury,  and  not 
the  remote  cause  which  may  have  antecedent- 
ly contributed  to  it.  From  that  principle 
arises  the  well-established  exception  to  the 
general  rule  that  If  after  the  defendant  isnew, 
or  in  the  exercise  of  ordinary  care  ought  to 
have  known,  of  the  negligence  of  the  plaintiff, 
it  could  have  avoided  the  accident,  but  failed 
to  do  so,  the  plaintiff  can  recover.  In  such 
case  the  subsequent  negligence  of  the  defend- 
ant in  failing  to  exercise  ordinary  care  to 
avoid  Injuring  the  plaintiff  becomes  the  Im- 
mediate or  proximate  and  efficient  cause  of 
the  accident,  which  intervenes  between  the 
accident  and  the  more  remote  negligence  of 
the  plaintiff. 

"It  was  this  principle  that  was  invoked  by 
the  plaintiff  upon  the  first  theory  of  the  case, 
and  applied  by  the  court  in  plaintiffs  instruc- 
tion and  in  the  modified  Instruction  of  the 
defendant  But  the  second  theory  presented 
a  case  where  the  proximate  and  efficient 
cause  of  the  accident  involved  the  concurrent 
negligence  of  both  plaintiff  and  defendant, 
unbroken  by  any  eMclent  supervening  cause, 
and  to  such  case  the  exception  referred  to  ob- 
viously has  no  application.  Upon  that  theory, 
the  act  of  Martin  and*  the  conduct  of  the 
motorman  were  so  substantially  concurrent 
that  it  was  impossible  to  separate  the  con- 
duct of  the  former  from  the  injury  Itself. 
The  doctrine  under  discussion  is  fundamental 
and  elementary,  and  has  been  expounded  time 
and  again  by  this  and  other  courts,  from 
Davis  V.  Mann,  10  Mees  &  W.  545,  decided  in 
the  year  1842,  down  to  the  present  time. " 
See,  also,  C.  &  O.  Ry.  Co.  v.  Corbin's  Adm'i-. 
110  Va. ,  67  S.  E.  179. 
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If  it  be  the  duty  of  a  person  upon  the 
track  of  a  railway  to  keep  a  constant  look- 
out for  approaching  trains  (and  of  this  there 
can  be  no  question),  and  if  it  be  the  duty 
of  the  servants  of  the  company  in  control  of 
the  train  to  exercise  reasonable  care  to  dis- 
cover the  presence  of  a  person  upon  the  track, 
and  if  in  the  exercise  of  such  reasonable  care 
the  presence  of  such  person  would  be  discov- 
ered, and  the  person  on  the  track  is  injured, 
and  there  be  no  other  fact  proved,  then  it  Is 
apparent  that  the  case  stated  would  be  one  of 
mutual  and  concurring  negligence,  and  there 
can  be  no  recovery.  The  duty  was  equal  and 
each  is  equally  guilty  of  its  breach.  If,  how- 
ever, it  appears  that  those  in  control  of  a 
train  in  the  discharge  of  their  admitted  duty 
to  keep  a  reasonable  outlook  -  discover,  or 
should  have  discovered,  a  person  upon  the 
track,  and  there  be  superadded  any  fact  or 
circumstance  brought  home  to  their  knowl- 
edge sufficient  to  put  a  reasonable  man  upon 
his  guard  that  the  person  upon  the  track 
pays  no  heed  to  his  danger  and  will  take  no 
step  to  secure  his  own  safety,  then  the  situa- 
tion changes,  and  the  negligence  of  the  per- 
son injured  becomes  the  remote  cause  or 
mere  condition  of  the  accident,  and  the  neg- 
ligence of  the  railroad  company  the  proxi- 
mate cause,  and  there  may  be  a  recovery. 

For  these  reasons,  the  Judgment  of  the  cir- 
cuit court  must  be  reversed,  and  this  court 
will  enter  such  Judgment  as  that  court  should 
have  entered. 

Reversed. 

BUCHANAN,  J.,  absent 


(HO  Va.  785) 

NATIONAL  CASH  REGISTER  CO.  v. 
BURROW  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Sales  (8  465*)— Condftional  Sales—Con- 
TBACT— Sufficiency— Docketing. 

Under  Code  1904,  §  2462,  requiring  resistrT 
of  a  conditional  sale  contract  from  tlie  onginal 
contract,  and  that  the  clerk  must  have  before 
him  and  put  on  the  docket  the  date  of  the  con- 
tract, the  amount  due  thereon,  and  where  and 
how  payable,  a  contract  for  the  sa^e  of  cash 
registers  providing  that  a  note  for  a  stated  part 
of  the  purchase  price  payable  in  10  monthly  in- 
stallments of  certain  amo\ints  be  executed  by  the 
Surchasers  on  the  arrival  of  the  goods,  and 
ated  at  any  time  they  wished,  which  did  not 
show  the  date  of  the  note,  and  was  docketed 
nearly  a  month  before  it  was  dated,  was  in- 
capable of  being  docketed  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  1353;    Dec  Dig.  §  465.»] 

2.  Sales  (S  473*)— Conditional  Sales— Bona 
Fide  Pubchasers— Reoistbation  of  Oon- 

TBACT. 

A  recorded  conditional  sale  contract  to 
operate  as  constructive  notice  to  subsequent  pur- 
chasers and  incumbrancers  must  afford  them, 
not  only  a  means  of  ascertaining  with  accuracy 
what  property  is  covered  and  where  it  is,  but 


its  language  must  be  such  that,  if  they  ex- 
amine the  instrument  itself,  they  will  obtain 
thereby  actual  notice  of  all  the  rights  intended 
to  be  created  or  conferred  by  it. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §  1384 ;    Dec.  Dig.  §  473.*! 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  the  National  Ca^h  Register  Com- 
pany against  Burrow  and  Martin,'  trustees. 
From  a  Judgment  for  defendants,  plaintiff 
brings  error.    Affirmed. 

JeflTries,  Wolcott,  Wolcott  &  Lenkford,  for 
plaintiff  in  error.  J.  G.  Martin,  for  defend- 
ants in  error. 


GARDWELL,  J.  The  Victoria  Hotel  Cor- 
poration, of  the  city  of  Norfolk,  Va.,  bought 
from  the  National  Cash  Register  Company 
two  cash  registers  on  the  installment  plan, 
entering  Into  a  contract  purporting  to  set 
forth  the  price  of  the  registers,  when  and 
how  the  deferred  payments  therefor  were 
to  be  made  payable,  etc.  The  vendor  sought 
to  record  said  contract  in  the  clerk's  office  of 
the  corporation  court  of  the  city  of  Norfolk, 
so  as  to  hold  title  to  the  registers  in  question 
against  subsequent  purchasers  and  creditors 
until  the  whole  purchase  money  was  paid,  as 
provided  hy  section  24G2,  Code  1904.  The 
vendee,  a  few  months  thereafter,  made  a 
deed  of  assignment,  conveying  its  property 
(with  certain  named  exceptions)  to  Burrow 
and  Martin,  trustees,  for  the  benefit  of  the 
creditors  of  the  grantor.  These  trustees 
took  possession  of  the  property  conveyed  to 
them,  including  the  cash  registers  in  ques- 
tion, claiming  them  as  purchasers  for  value 
in  good  faith  and  without  any  notice  of 
reservation  of  title  to  or  against  the  reg- 
isters, and,  said  trustees  having  refused  to 
deliver  the  registers  to  the  National  Cash 
Register  Company,  it  instituted  this  action 
of  detinue  for  the  recovery  thereof. 

Upon  the  trial  of  the  case  the  circuit  court, 
without  the  intervention  of  a  Jury  as  the 
parties  had  agreed,  in  effect  held  that  the 
plaintiff  was  entitled  to  a  Judgment  for  the 
registers  sued  for  as  against  the  Victoria 
Hotel  Corporation,  but  that  the  contract  un- 
der which  the  plaintiff  claimed  the  right  to 
have  them  delivered  to  it  was  either  incap- 
able of  being  docketed  or  was  not  a  suffi- 
cient compliance  with  the  statute,  as  against 
the  trustees.  Burrow  and  Martin,  and  there- 
fore they  were  entitled  to  retain  the  same 
for  the  benefit  of  the  creditors  secured  In 
said  deed  of  trust,  and  Judgment  was  enter- 
ed accordingly.  That  Judgment  in  so  far  as 
it  dolled  the  plaintiff  a  recovery  against  Bur- 
row and  Martin,  trustees,  is  before  us  for 
review  upon  a  writ  of  error  awarded  by  one 
of  the  Judges  of  this  court 

It  is  conceded  in  the  record  tliat  the  de- 
fendants in  error  had  no  actual  notice  of  the 
contract    relied    on    by   plaintiff    In    error. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ic,  Am.  Digs.  1907  to  date,  ic,  Reporter  Index< 
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Tberftfore  the  qaestloD  for  determination  is 
whether  or  not  the  contract  in  question  was 
(1)  capable  of  being  registered  under  the 
statute;  and  (2)  was  it  suflaciently  descrip- 
tive of  the  property  to  which  title  was  sought 
to  be  retained  by  the  vendor  tUl  the  purchase 
money  therefor  was  paid  to  constitute  con- 
structive notice  to  third  persons. 

In  determining  these  questions,  we  have 
first  to  look  to  the  statute  authorizing  the 
registry  or  recordation  of  such  contracts  in 
order  that  a  vendor  of  a  chattel  may  retain 
title  thereto,  not  only  against  the  vendee,  but 
third  parties,  until  the  purchase  money 
therefor  is  fully  paid;  and  then  to  the  eon- 
tract  as  registered  or  recorded  in  this  case. 

We  do  not  deem  it  necessary  to  set  out 
the  statute  at  length.  Suffice  it  to  say,  it 
requires  that  the  registry  or  docketing  of 
the  contract  must  be  done  by  the  clerk 
"from  the  original  contract,"  and  for  the 
contract  to  be  Inherently  capable  of  being 
docketed  under  the  statute  it  must  contain 
everything  which  the  clerk  must  have  be- 
fore him  to  be  put  on  the  docket,  to  wit: 
(1)  Date  of  contract;  (2)  amount  due  there- 
on ;  (3)  when  payable;  (4)  how  payable ;  (5) 
a  brief  description  of  the  goods  or  chattels; 
and  (6)  name  of  vendor  and  vendee. 

Before  the  question  as  to  the  sufficiency  of 
the  description  of  t|ie  goods  is  reached,  the 
antecedent  questions  have  to  be  determined, 
vi2.:  Is  the  amount  due  on  the  contract, 
when  and  how  payable,  sufficiently  stated  in 
the  contract  to  entitle  the  vendor  to  its  reg- 
istry or  docketing  by  the  clerk  and  to  the 
protection  that  the  statute  intends  in  such 
cases? 

The  statute  requires  the  six  requisites 
named  above  to  appear  in  the  contract,  and 
that  it  be  docketed  and  indexed  "as  herein 
provided  for."  In  this  case  the  contract, 
80  UiV  as  it  need  be  set  out,  is  as  follows: 

"In  consideration  of  the  above,  the  un- 
dersigned to  pay  you  five  hundred  &,  sev- 
enty-five dollars  ($575.00)  $G0  cash  with  the 

ordw;  $ cash  upon  arrival  of  register; 

$515  note,  payable  in  10  monthly  install- 
ments, 9  of  $50  each,  with  privilege,  and  1 
of  $65,  to  be  executed  by  the  undersigned 
upon  such  arrival. 

"Cash  less  5  per  cent,  30  days  privilege. 

"You  to  allow  the  undersigned  5  per 
cent  discount  for  cash  settlement  made  on 
arrival  of  register;  but  no  discount  to  ap- 
ply on  allowance  for  registers  taken  In  trade; 
nor  on  price  of  autographic  registers,  nor 
on  other  registers  the  price  of  which  is  $30, 
or  less. 

"You  are  authorized  to  date  above-men- 
tioned note  at  such  time  as  you  may  elect 
and  to  Insert  such  date  either  prior  to  or 
after  the  execution  of  such  note. 

"Should  there  be  any  failure  to  pay  draft 
or  other  demand  for  cash  payment  and  to  ex- 
ecute such  note  for  deferred  payments  when 
presented,  It  is  agreed  that  the  full  amount 
of  the  purchase  price  shall  at  once  become 


due  and  payable;  should  there  be  any  default 

in  the  payment  of  and  installment  it  is  agreed 

that  all  the  remaining  installments  shall  at 

once  become  due  and  payable,  anything  in 

the  note  to  the  contrary  notwithstanding. 
♦    ♦    ♦ » 

It  will  be  observed  that  the  vendee  was 
authorized  to  date  the  above-mentioned  note 
(1.  e.,  the  note  for  first  deferred  payment) 
at  such  time  as  he  might  elect  and  to  insert 
such  date  either  prior  to  or  after  the  execu- 
tion of  such  note;  so  that  the  time  of  pay- 
ment of  the  other  installments  of  the  pur- 
chase money  was  made  entirely  dependent 
upon  the  date  of  the  first  note,  these  install- 
ments being  payable  monthly  after  its  date, 
thus  setting  out  an  agreement  between  the 
parties  that  they  may  have  fully  understood, 
but  falling  entirely  to  provide  any  sort  of 
notice  to  third  parties  as  to  when  and  how 
the  deferred  payments  for  the  chattels  in 
question  were  to  be  paid.  The  fact  is  that 
the  note  was  dated  May  20,  1007,  nearly  a 
month  after  the  date  of  the  contract  (April 
29,  1907),  and,  as  a  matter  of  fact,  it  might 
as  well  have  been  dated  two  years  or  any 
other  time  later  under  the  authority  given  by 
the  contract  Furthermore,  it  appears  that 
the  note  of  which  we  have  been  speaking 
was  not  dated  until  nearly  a  month  after 
the  supposed  docketing  of  the  contract;  so 
that  the  contract,  as  presented  to  the  clerk, 
which  should  have  been-  capable  of  giving 
the  required  information  as  to  when  the  bal- 
ance of  the  purchase  money  for  the  cash 
registers  in  question  was  payable,  could  not 
have  given  such  information  until  after  the 
date  of  the  note  was  inserted  therein,  and 
we  concur  in  the  view  of  counsel  for  defend- 
ants in  error  that  without  the  complete  note 
set  out  in  the  contract  or  attached  thereto 
as  a  part  thereof  the  contract  was  inherently 
Incapable  of  being  docketed  under  the  .stat- 
ute. 

The  reasoning  applied  by  this  court  in  its 
opinion  in  the  case  of  Florance  v.  Morlen,  98 
Va.  26,  34  S.  B.  890,  applies  with  equal  force 
In  this  case.  In  that  case  the  court  was 
considering  the  question  as  to  when  a  re- 
corded conveyance  of  property  would  oper- 
ate as  constructive  notice  to  subsequent  pur- 
chasers or  incumbrancers,' and  it  was  held: 
"If  the  property  conveyed  be  so  described  or 
Identified  in  the  conveyance  that  a  subse- 
quent purchaser  or  Incumbrancer  would  have 
the  means  of  ascertaining  with  accuracy 
what  and  where  it  is,  and  the  language  be 
such  that,  if  he  should  examine  the  instru- 
ment itself,  he  would  obtain  thereby  actual 
notice  of  all  the  rights  which  were  intend- 
ed to  be  created  or  conferred  by  it,  the  de- 
scription is  sufficient,  and  the  registry  of 
such  conveyance  operates  as  constructive  no- 
tice to  subsequent  purchasers  and  incum- 
brancers." In  other  words,  the  registered  or 
recorded  Instrument  must  afford  to  subse- 
quent purchasers  or  incumbrancers  the  means 
of  not  only  ascertaining  with  accuracy  what 
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property  Is  conveyed  or  affected  by  the  in- 
strument registered  or  recorded  and  where 
It  is,  but  its  language  must  be  such  that, 
if  a  subsequent  purchaser  or  incumbrancer 
should  examine  the  Instrument  itself,  he 
would  obtain  thereby  actual  notice  of  all  the 
rights  which  were  intended  to  be  created  or 
conferred  by  it;  and,  if  it  contained  these 
essential  requisites,  the  registry  or  recorda- 
tion thereof  operates  as  constructive  notice  to 
subsequent  purchasers  and  incumbrancers, 
otherwise  not. 

We  are  of  opinion  that  the  Judgment  com- 
plained of  in  this  case  is  right,  and  it  is  af- 
firmed. 

Affirmed. 


aiO  Va.  791) 

NATIONAL  CASH  REGISTER  CO.  v.  NOR- 
FOLK CITY  REALTY  CO.  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10.  1910.) 

Saixs  (§  473»)  —  Conditional  Sales  —  Bona 
Fide  Pubchasers—Reoistration  of  Con- 
tbact— Sufficiency. 

The  recording  of  conditional  sale  contracts 
consisting  merely  of  orders  for  cash  registers  of 
certain  types  to  be  used  in  certain  places,  the 
price  payable  a  certain  amount  in  cash,  and  the 
remainder  in  monthly  installments  according  to 
notes  to  be  executed  when  the  goods  are  de- 
livered, which  are  signed  by  the  vendor  and 
vendee,  was  not  snch  a  compliance  with  Code 
1904,  {  2462,  requiring  registration  of  such  con- 
tracts from  the  original  contract  which  must 
contain  everything  required  to  be  before  the 
clerk  and  put  on  the  docket,  so  as  to  operate  as 
constructive  notice  to  subsequent  purchasers  for 
value  or  incumbrancers,  since  they  fail  to  sug- 
gest an  inquiry  which  might  be  made  as  to  what 
chattels  were  covered  by  the  contracts,  or  to  af- 
ford notice  of  all  the  rights  which  are  intended 
to  be  created  by  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  473.»] 

Appeal  from  Circuit  Court  of  City  of  Nor- 
folk. 

Suit  by  the  National  Cash  Register  Com- 
pany against  the  Norfolk  City  Realty  Compa- 
ny and  others.  From  a  decree  for  defendants, 
plaintiff  appeals.    Affirmed. 

Jeffries,  Wolcott,  Wolcott  &  Lankford,  for 
appellant    Jas.  E.  Heath,  for  appellees. 

CARDWELL,  J.  This  Is  an  appeal  from 
a  decree  of  the  circuit  court  of  the  city  of 
Norfolk,  and  was  argued  and  submitted  in 
this  court  along  with  the  case  of  National 
Cash  Register  Company  v.  Burrow  and  Mar- 
tin, Trustees  (in  which  an  opinion  has  Just 
been  handed  down)  67  S.  E.  370.  Both  cases 
arose  under  section  2462  of  the  Code,  which 
provides  for  reservation  of  title  to  and  Hens 
on  goods  and  chattels  sold,  and  when  such 
a  reservation  is  to  be  void  as  to  creditors  and 
subsequent  purchasers,  etc.  In  the  opinion 
Just  handed  down  the  statute,  so  far  as  it 
applies  peculiarly  to  these  cases,  was  set  out, 
and  also  the  requisites  of  a  contract  intended 


as  a  reservation  of  title  to  goods  and  chat- 
tels sold;  and  it  is  therefore  not  necessary 
to  repeat  here  the  statute  or  these  requisites, 
but  we  shall  be  content  with  a  reference  to 
said  opinion. 

In  1907,  when  appellee  opened  the  hotel  in 
the  city  of  Norfolk  known  as  the  "Lynnhaven 
Hotel,"  it  agreed  to  purchase  from  appellant 
six  cash  registers,  one  in  a  contract  to  itself 
at  the  price  of  $S5,  and  five  in  another  con- 
tract for  $1,315,  the  terms  on  which  the  $85 
register  was  sold  being  $15  cash  on  the  ar- 
rival of  the  register,  and  $70,  evidenced  by 
notes  payable  in  seven  monthly  Installments 
of  $10  each,  to  be  executed  by  appellee  upon 
Its  arrival,  and  the  terms  upon  which  the 
five  machines  named  in  the  other  contract 
were  sold  were  $650  cash  upon  delivery  of 
the  machines,  and  $665  evidenced  by  a  note 
payable  in  six  months  from  the  arrival  of  the 
machines,  and  executed  by  the  purchaser  up- 
on their  arrival. 

These  contracts  were  filed  with  the  clerk 
of  the  corporation  court  of  the  city  of  Nor- 
folk, to  be  docketed  In  a  book  In  his  office 
known  as  the  memorandum  docket,  being  the 
docket  provided  for  by  section  2462  of  the 
Code,  supra,  and  in  which  conditional  sales 
and  reservations  of  title  are  docketed,  and  it 
is  claimed  by  appellant  that  the  said  con- 
tracts were  duly  docketed. 

A  chancery  suit  was  subsequently  institut- 
ed by  Calvin  B..  Taylor  against  the  Norfolk 
City  Realty  Company,  Incorporated,  appellee 
here,  for  the  enforcement  of  various  liens 
and  other  debts  against  the  real  estate  of 
the  defendant  known  as  the  **Lynnhayen  Ho- 
tel," in  which  suit  receivers  were  appointed 
to  take  charge  of  the  property  of  the  defend- 
ant company,  and  the  proceedings  in  that 
suit  were  such  as  to  convert  it  Into  a  cred- 
itors' proceeding  to  subject  the  property  of 
the  defendant  company  to  the  payment  of 
its  debts.  The  receivers  of  the  court  took 
charge  of  the  property,  Including  the  cash 
registers  here  In  question,  and,  upon  their 
refusal  to  deliver  these  registers  to  the  appel- 
lant. It  filed  a  petition  in  the  cause,  asking 
that  the  court  direct  the  receivers  to  deliver 
to  It  the  said  registers,  and,  upon  the  hearing 
of  that  petition,  the  court  entered  an  order 
refusing  to  direct  the  return  of  the  cash  reg- 
isters to  the  appellant,  holding  that  the  dock- 
eting of  the  contracts  under  which  they  were 
claimed  was  insufficient,  and  that  the  regis- 
ters were  properly  in  the  hands  of  the  re- 
ceivers to  be  sold  and  the  proceeds  applied 
to  the  debts  of  the  defendant  company.  Prom 
that  decree  this  appeal  was  taken. 

The  first  of  these  contracts  consisted  of  a 
written  order  addressed  to  the  appellant,  dat- 
ed April  20.  190 — ,  signed,  "Henry  De  Wa- 
ters, by  Henry  De  Waters,"  and  Indorsed 
thereon  are  the  words  and  figures:  "Accept- 
ed 4/24,  1907,  3001.  The  National  Cash  Reg- 
ister Company,  by  A.  F.  Slebert"    And  this 
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written  order  directed  the  shipment  '^  the 

undersigned  at  No. ,  Lynnhaven  Hotel, 

street,  mailing  address  street, 

as  soon  as  possible,  one  of  your  No.  250  reg- 
isters, case  to  be  A,  denominations  of  keys  to 
be  Standard.    This  register  to  be  used  on  the 

counter  barber  business."  Then  follows 

the  price  to  be  paid  and  the  terms,  which 

terms,  however,  are  stated  to  be:     "^ 

cash  with  order;  $15  cash  upon  arrival  of 
register;  $70  note,  payable  in  7  monthly  in- 
stallments of  $10  each,  and of  $— , 

to  be  executed  by  the  undersigned  upon  such 
arrival ;  $ ."  Then  follow  other  stipula- 
tions and  conditions  which  need  not  be 
quoted. 

The  second  contract  bears  date  December 
19,  1906,  and  requests  the  shipment  "to  the 

undersigned  at  No.  ,  the  Lynnhaven 

Hotel,  street,  mailing  address 

street,  as  soon  as  possible,  2-79,  2-47,  1-43 
Sp.  2,  D.  B.  S.  0.  of  your  No.  regis- 
ters. Case  to  be  C.  Denominations  of  keys  to 
be  as  per  attached  arrangement.  This  regis- 
ter to  be  used  on  the  counter,  hotel 

business."  Then  follows  the  total  price  to 
be  paid  for   the  registers,    on   the   terms: 

•*$ cash  with  the  order;    $650.00  cash 

upon  delivering  of  registers;  $665.00  note, 
payable  in  6  months  from  delivering  of  regis- 
ters, and  to  be  executed  by  the  undersigned 

upon  such  arrival ;    $ .**     Then  follow 

other  terms  and  stipulations  which  need  not 
be  here  mentioned,  and  upon  the  contract  ap- 
pear the  words,  figures,  and  signatures  as 
follows: 

"Accepted,  Jan.  2,  1907,  2721. 

[Sign  here] 

**Norfolk  City  Realty  Co.,  Inc., 
"By  John  Keevan  Peebles,  Archt 

The  National  Cash  Register  Company, 
"By  John  T.  Watson.  D.  M. 

•^.  V.  Bell.  486." 

On  each  of  these  contracts  are  indorse- 
ments of  letters  and  figures  wholly  unintelli- 
gible of  themselves,  though  they  may  have 
been,  and  doubtless  were,  fully  understood 
by  the  parties  who  entered  into  or  attempted 
to  make  the  contracts. 

The  registry  or  recordation  of  the  respec- 
tive contracts  in  the  office  of  the  clerk  of  the 
corporation  court  of  Norfolk  city  is  as  fol- 
lows: 
•^IrglnU : 

'*In  the  clerk's  office  of  the  corporation 
court  of  the  city  of  Norfolk,  on  the  30th  day 
of  October,  1908. 

'The  following  is  an  abstract  from  Con- 
tract Book  No.  25,  page  122,  in  said  office. 

"Date  of  contract,  1907,  April  2ftth. 

•'When  docketed,  1907,  May  4th,  10 :15  a.  m. 

"Name  of  vendor,  National  Cash  Register 
Co.,  Dayton,  Ohio. 

"Name  of  vendee,  Lynnhaven  Hotel,  by 
Henry  De  Waters,  Norfolk,  Va. 

** Amount  due  on  contract,  $85.00. 

"Detcrlptlon  of  property,  one  No.  250  cash 
reciter.    Case  to  be  A.    Keys  to  be  standard. 
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"Terms,  $15.00  paid  cash  and  $10.00  per 
mo. 

"Situated,  Lynnhaven  Hotel,  Norfolk,  Va. 
"Teste:    James  V.  Trehy,  Clerk, 

"By  E.  J.  Doran,  D.  C/' 
"Virginia: 

"In  the  clerk's  office  of  the  corporation 
court  of  the  city  of  Norfolk,  on  the  30th  day 
of  October,  1908. 

"The  following  is  an  abstract  from  Con- 
tract Book  No.  25,  page  125,  in  said  office. 

"Date  of  contract,  1906,  Dec.  19th. 

"When  docketed,  1907,  March  2nd,  4:15 
P.  M. 

"Name  of  vendor.  National  Cash  Register 
Co.,  Dayton,  Ohio. 

"Name  of  vendee,  Norfolk  City  Realty  Co., 
Inc.,  by  John  Kevan  Peebles,  Agt.,  Nor- 
folk, Va. 

Amount  due  on  contract,  $1,315.00. 
Description  of  property,  2-79  D.  B.  Sp. 
2-47.     1-13  Sp.-2. 

"Cash  register  to  be  C.  Keys  to  be  as  per 
attached. 

"All  arrangement 

'Terms,  $650.00  cash  and  $663.00  in  6 
month. 

"Situated  at  the  Lynnhaven  Hotel,  Nor- 
folk, Va. 

"Teste:    James  V.  Trehy,  Clerk, 
"By  E.  J.  Doran,  D.  C." 

The  sole  question  presented  for  our  con- 
sideration is  whether  or  not  the  docketing 
or  recording  of  these  contracts  is  such  a  com- 
pliance with  section  2462  as  to  operate  as 
constructive  notice  to  subsequent  purchasers 
for  value  or  incumbrancers.  It  is  not  claim- 
ed that  the  receivers  of  the  court  had  actual 
notice  of  the  contracts  or  of  the  lien  upon 
the  cash  registers  in  question  claimed  by  ap- 
pellant. 

In  the  case  of  National  Cash  Register  Co. 
V.  Burrow  and  Martin,  Trustees,  supra.  It 
was  held  that  contracts  of  this  character,  as 
well  as  deeds  of  conveyance  of  property, 
when  registered  or  recorded,  must,  in  order 
to  be  efficacious  as  constructive  notice  to  sub- 
sequent purchasers  or  incumbrancers,  afford 
to  subsequent  purchasers  or  Incumbrancers 
the  means  of  ascertaining  with  accuracy  . 
what  property  is  conveyed  or  affected  by  a 
lien  thereon  for  tiie  reservation  of  title  there- 
to by  the  instrument  registered  or  recorded, 
and  that  the  language  employed  in  the  in- 
strument must  be  such  that,  if  a  subsequent 
purchaser  or  incumbrancer  should  examine 
the  instrument  itself,  he  would  obtain  there- 
by actual  notice  of  all  the  rights  which  were 
intended  to  be  created  or  conferred  by  it; 
and  that,  if  the  instrument  did  not  contain 
these  essential  requisites,  the  registry  or 
recordation  thereof  would  not  operate  as 
constructive  notice  to  subsequent  purchasers 
or  incumbrancers. 

The  decision  of  this  court  in  Florance  v. 
Morlen,  98  Va.  26,  34  S.  E.  890,  and  the  rea- 
soning of  the  opinion  in  that  case,  apply  with 
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fnll  force  to  the  case  here,  and  so  does  the 
case  of  Hardaway  v.  Jones,  100  Va.  481,  41 
S.  E.  967.  See,  also,  Parker  v.  Chase  & 
Buck,  62  Vt.  206,  20  Atl.  198,  22  Am.  St.  Rep. 
90,  which  was  an  action  of  trover  for  the 
conversion  of  six  cows;  and  it  was  held  that, 
while  the  description  of  a  thing  mortgaged 
in  a  chattel  mortgage  may  not  be  sufficient 
to  enable  one  to  identify  the  property  with- 
out Inquiry,  it  must  Indicate  the  line  of  in- 
quiry and  furnish  the  basis  for  Identification, 
and  that  a  mortgage  which  leaves  the  desig- 
nation of  the  specific  property  resting  ex- 
clusively In  the  minds  of  the  parties  fails  to 
meet  the  fundamental  purposes  and  require- 
ments of  the  law;  that  the  result  cannot  be 
arrived  at  by  applying  their  testimony  to  any 
descriptive  matter  In  the  deed;  and  that 
such  evidence  is  not  In  aid  of  something 
which  requires  explanation,  but  is  the  sup- 
plying of  something  which  is  entirely  want- 
ing. 

An  examination  of  these  contracts  as  re- 
corded will  disclose  that  they  fall  even  to 
suggest  an  Intelligent  inquiry  which  might 
be  made  by  a  subsequent  purchaser  or  in- 
cumbrancer as  to  what  goods  or  chattels 
were  covered  by  the  contracts,  and  they  cer- 
tainly fall  to  afford  notice  of  all  the  rights 
which  were  intended  to  be  created  or  confer- 
red by  them.  The  ap'pellant  appears  to  have 
been  more  anxious  to  sell  and  place  with 
purchasers  the  products  of  its  enterprise  than 
it  was  prudent  and  cautious  in  complying 
with  the  plain  requirements  of  our  statute, 
under  which  and  by  compliance  witlh  which 
alone  can  there  be  a  reservation  of  title  to 
goods  or  chattels  operative  against  subse- 
quent purchasers  of  such  goods  or  chattels 
far  value  and  without  notice,  or  incumbranc- 
ers. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  is  right,  and  it  is  therefore  af- 
firmed. 

Affirmed* 


010  Va.  775) 

MOORE  LUMBER  CORPORATION  et  al.  v. 
WAUKER  &  WILLIAMSON. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Appeal  and  Erbob  (§  1005*)— FiNnnfos— 
Conclusiveness— CowFiJCTiNo  Evidence. 

The  jury's  finding  upon  conflicting  evidence 
will  not  be  disturbea  on  appeal;  the  verdict 
being  approved  by  the  trial  conrt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi§  394&-3954;  Dec.  Dig.  § 
1005.*] 

2,  Frauds,  Statute  of  (§  144»)— Operation 
OF  Statute— Waiver  of  Statute  as  Bar- 
Admission  OF  Parol  Evidence. 

Where  defendant  put  in  evidence  the  writ- 
ing? claimed  to  bind  him  to  ans^'er  for  another's 
debt,  and  did  not  rely  on  its  insufficiency  under 
the  statute  of  frauds,  and  plaintiffs,  without  ob- 
jection, proved  by  parol  their  aerreement  with 
defendant's  agent  binding  defendant  to  answer 


for  another's  debt,  the  defense  of  the  statute  of 
frauds  and  of  the  insufficiency  of  the  writing 
thereunder  was  waived,  and  cannot  be  set  up 
after  verdict  for  plaintiff. 

[Ed.  Xote. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  §  351 ;   Dec.  Dig.  §  144.»1 

3.  Appeal  and  Error  (§  8S2»)— Estoppel  to 
Allege  Error— Admission  of  Evidence. 

Where  defendant  in  his  oral  testimony  at- 
tempted to  explain  a  writing  signed  by  him  in 
which  he  agreed  to  answer  for  another's  debt, 
he  cannot  complain  on  appeal  that  oral  evidence 
was  admitted  to  supplement  and  explain  the 
writing. 

[Ed.  Note. — For  other  cases,,  see  Appeal  and 
Error,  Cent.  Dig.  §  3591 ;   Dec.  Dig.  §  882.*] 

4.  Guaranty  (§  16*)— Contract— Considera- 
tion. 

Where  plaintiffs  declined  to  make  further 
advances  to  another  and  were  only  indnced  to  do 
60  by  defendant's  guaranty  that  the  advances 
would  be  repaid,  the  making  of  subsequent  ad- 
vances was  a  sufficient  consideration  for  the 
guaranty. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent.  Dig.  S§  14,  15;   Dec.  Dig.  I  ia»] 

5.  Appeal  and  Error  <§  970*)  —  Review  — 
Discretion  of  Trial  Court— Order  of  Ad- 
mitting Evidence. 

The  order  in  which  the  evidence  is  admitted 
is  largely  within  the  trial  court's  discretion,  and 
its  rulings  thereon  will  only  be  reversed  in  ex- 
ceptional cases. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3851 ;   Dec.  Dig.  §  070.*] 

6.  Trial  (8  75*)— Exceptions— Waiver. 

An  exception  to  a  ruling  excluding  a  letter 
from  evidence  when  offered,  but  permitting  it  to 
be  offered  later  in  the  trial,  was  waived  by  the 
offering  party's  failure  to  later  offer  the  letter  as 
permitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  180;   Dec.  Dig.  8  75.*1 

7.  Evidence  (§  271*)— Self- Serving  Decla- 
rations. 

In  an  action  on  a  written  contract  of  guar- 
anty, a  letter  written  by  the  guarantor  after  the 
guaranty  letter  was  written  and  the  dealings 
between  the  parties  had  terminated,  which  at- 
tempted to  explain  the  meaning  of  his  guaranty, 
could  be  excluded  as  self-serving. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  1075 ;   Dec.  Dig.  S  271.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Norfolk. 

Action  by  Walker  &  Williamson  against  tbe 
Moore  Lumber  Corporation  and  another. 
Judgment  for  plaintlif s,  and  defendants  bring 
error.    Affirmed. 

J.  Sydney  Smith,  for  plaintiffs  In  error. 
Thorp  &  Bowden,  for  defendants  in  error. 

WHITTLE,  J.  The  Judgment  under  re- 
view was  recovered  by  the  defendants  in  er- 
ror, Walker  &  Williamson,  plaintiffs  below, 
against  the  plaintiffs  in  error,  the  H.  F. 
Moore  Lumber  Corporation  and  C.  W.  Cake, 
in  a  motion  for  money  upon  the  general  Issue 
as  to  both  defendants,  and  a  special  plea  of 
set-off  interposed  by  the  lumber  company. 

The  gravamen  of  the  latter  plea  Is  that 
the  plaintiffs  had  appropriated  to  their  own 
use  certain  personal  property  belonging  to 
the  H.   P.   Moore  Lumber  Corporation,  the 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indezi 


Va.) 


MOORE  LUMBER  CORPORATION  v.  WALKER  &  WILLIAMSON. 


876 


value  of  which  was  In  excess  of  the  demand 
upon  which  their  motion  is  based.  Inas- 
much, however,  as  that  Issue  was  resolved 
by  the  Jury  in  favor  of  the  plaintiffs  upon  a 
conflict  of  evidence,  and  their  verdict  ap- 
proved by  the  trial  court,  that  assignment  of 
error  does  not  call  for  further  notice. 

The  essential  facts  of  the  case  considered 
as  upon  a  demurrer  to  the  evidence  are  as 
follows:  In  June,  1907,  the  H.  P.  Moore 
Lumber  Corporation  engaged  the  services  of 
'the  plaintlfiis,  who  were  lumber  brokers  in 
the  city  of  Norfolk,  to  handle  on  commis- 
sion the  entire  output  of  their  sawmill,  lo- 
cated In  Gates  county,  N.  C.  The  course  of 
dealing  between  the  parties  made  It  neces- 
sary for  the  plaintiffs,  from  time  to  time,  as 
the  exigencies  of  the  business  required,  to 
make  advances  to  defray  the  running  ex- 
penses of  the  mill.  Such  advances  were  to 
be  refunded,  and  the  plaintiffs*  commissions 
paid  out  of  the  proceeds  realized  from  sales 
of  lumber  received  from  the  mill.  The  avails 
from  these  sales  proved  inadequate  to  meet 
the  advances,  and  early  In  September,  1907, 
the  lumber  company  was  found  to  be  Indebt- 
ed to  the  plaintiffs  in  the  sum  of  $1,100.  In 
this  state  of  affairs  the  president  of  the  com- 
pany, Hockaday  Moore,  called  on  the  plain- 
tiffs, as  usual,  for  money  to  meet  the  mill's 
roll,  but  they  refused  to  make  any  further 
advances  on  the  faith  of  the  output  of  the 
mill.  Thereupon  Moore  left  their  office,  but 
returned  the  next  day  bearing  the  following 
note: 

••Norfolk.  Virginia,  Sept.  17th,  1907. 
••Messrs.  Walker  &  Wmson. 

'•Gentlemen:  I  did  not  get  down  to  your 
office  yesterday,  but  any  arrangement  Hocka- 
day makes  with  you  I  will  stand  by  him  and 
back  him  all  the  way  through. 

•'Yours,  C.  W.  Cake.** 

It  was  then  agreed  between  the  plaintiffs 
and  Hockaday  Moore  that  they  would  con- 
tinue to  make  such  advances  as  might  be 
necessary  to  meet  the  running  expenses  of 
the  mill,  and,  if  at  the  close  of  their  deal- 
ings the  sales  of  lumber  were  found  to  have 
netted  less  than  the  advances,  that  O.  W. 
Cake  should  be  personally  answerable  to  the 
plaintiffs  for  the  deficiency.  The  demand 
which  is  the  subject  of  this  litigation  is 
founded  upon  the  foregoing  agreement. 

Cake  denies  liability  on  the  ground  that 
the  paper  signed  by  him  is  not  sufficient  un- 
der the  statute  of  frauds  to  make  him  re- 
sponsible for  the  debt  or  default  of  the  H. 
P.  Moore  Lumber  Corporation,  "for  the  rea- 
son that  without  verbal  testimony  there  is 
nothing  to  show  any  connection  between  it 
and  said  corporation,  and  that  verbal  testi- 
mony is  not  admissible  to  splice  out  a  lia- 
bility predicated '  upon  a  defective  writing* 
No  consideration  was  shown  for  the  guar- 
anty." 

For  the  purposes  of  this  case,  it  is  imma- 
terial whether  the  writing  in  question  is  or 


is  not  sufficient  by  its  terms  undw  the  stat- 
ute of  frauds  to  fix  responsibility  upon  Cake 
for  the  debt  of  his  codef^ndant.  The  writ- 
ing was  put  in  evidence  by  the  defendants 
themselves,  the  defense  of  the  statute  of 
frauds  was  not  relied  on,  and  the  plaintiffs, 
without  objection,  proved  by  parol  evidence 
their  agreement  with  Hockaday  Moore,  the 
agent  of  C.  W.  Cake;  so  that,  if  there  be 
merit  in  the  objection  as  an  original  proposi- 
tion (as  to  which  we  express  no  opinion),  it 
was  not  made  until  after  verdict,  and  must 
be  considered  as  having  been  waived. 

In  Eaves  v.  Vial,  98  Va.  134-140,  34  S.  B. 
978,  980,  Judge  Buchanan,  in  delivering  the 
opinion  of  the  court,  observes :  ''The  action 
of  the  appellant  in  permitting  the  case  to  be 
heard  and  determined  by  the  trial  court 
upon  the  oral  testimony  taken  to  prove  the 
agreement,  without  jobjection,  must,  we  think, 
be  regarded  as  a  waiver  of  the  statute  of 
frauds  and  of  the  rule  of  law  that  contem- 
poraneous oral  evidence  is  not  admissible  to 
vary  the  terms  of  a  written  agreement,  and 
the  case  must  be  heard  and  determined  by 
this  court  upon  the  same  evidence  upon 
which  it  was  heard  and  determined  in  the 
trial  court  Miller  v.  Harper,  63  Mo.  App. 
293;  Allan  v.  Richard,  83  Mo.  55;  Tebbs  v. 
Weatherwax,  23  Cal.  58 ;  Zabel  v.  Myenhuis, 
83  Iowa,  756,  759  [49  N.  W.  999].  See,  also, 
McVeigh  V.  Chamberlain,  94  Va.  73  [26  S.  E. 
395],  and  cases  cited ;  4  Min.  Inst.  (3d.  Ed.) 
845.''  See,  also,  Burkholder  v.  Ludlam,  30 
Grat  255,  32  Am.  Rep.  668. 

In  8  Bnc.  PI.  &  Pr.  217,  it  is  said:  ••Such 
objections  come  too  late  after  a  cause  has 
gone  to  the  jury,  or  after  verdict,  or  on  a 
motion  for  a  new  trial.  Nor  is  it  proper 
practice  to  permit  such  an  objection  to  be 
raised  for  the  first  time  by  motion  to  In- 
struct the  jury  to  disregard  the  evidence.** 

Moreover,  the  plaintiffs  in  error  cannot 
complain  that  verbal  evidence  was  admitted 
in  connection  with  the  writing  In  question, 
since  the  defendant.  Cake,  in  his  oral  testi- 
mony undertook  to  explain  its  purport 

In  New  York  Life  Ins.  Co.  v.  Taliaferro, 
95  Va.  522,  28  S.  B.  879,  it  was  held:  ••If  a 
party  objects  to  the  introduction  of  evidence 
which  is  admitted,  and  afterwards  introduces 
the  same  evidence  himself,  it  is  not  ground 
for  reversing  the  judgment,  although  the  evi- 
dence objected  to  was  incompetent" 

The  consideration  for  the  guaranty  was 
clearly  sufficient  The  testimony  of  the 
plaintiff  shows  that  they  had  declined  to 
make  further  advances  for  the  lumber  com- 
pany, and  were  induced  to  do  so  by  Cake's 
guaranty  and  the  arrangement  made  by  him 
through  his  agent,  Hockaday  Moore.  See 
Clark  on  Contracts,  147,  149. 

The  remaining  assignment  of  error  which 
need  be  noticed  involves  the  action  of  the 
court  with  respect  to  a  letter  offered  in  evi- 
dence, written  May  5,  1908,  by  Cake  to  the 
plaintiffs,  in  which  he  undertakes  to  interpret 
the  meaning  of  his  former  letter.    The  court 
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refused  to  admit  the  letter  at  that  time,  but 
notified  counsel  that  it  might  be  offered  later 
on  in  the  trial. 

In  Norfolk,  etc.,  Co.  v.  Morris,  101  Va.  422, 
44  S.  E.  719,  this  court  held  that  "the  order 
in  which  evidence  is  introduced  is  a  matter 
largely  in  the  discretion  of  the  trial  court, 
for  which  this  court  w^ill  not  reverse  a  judg- 
ment save  in  very  exceptional  cases." 

Besides,  the  failure  of  the  defendants  to 
avail  themselves  of  the  leave  of  the  court  to 
offer  the  letter  at  a  later  stage  of  the  pro- 
ceedings was  a  waiver  of  the  first  exception. 
N.  &  W.  Ry.  Co.  V.  Anderson,  90  Va.  1,  17 
S.  E.  757,  44  Am.  St  Rep.  884. 

But,  in  addition  to  these  considerations, 
the  letter  might  well  have  been  excluded  on 
the  ground  that  it  was  self-serviug  and  writ- 
ten after  all  dealings  between  the  plaintiffs 
and  defendants  had  terminated.  Southern 
Ry.  Co.  V.  Wilcox,  99  Va.  394,  39  S.  E.  144. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  judgment  complained  of  is  plainly 
right,  and  it  must  be  affirmed. 

AfQrmed. 


(110  Va,  749) 

EUBANK  ▼.  CITY  OF  RICHMOND. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.   CONSTITUTIOWAIi     LAW     (8     81*)   —  POLICE 

Power. 

The  Legislature  in  the  exercise  of  its  police 
power  may  place  limitations  upon  personal  and 

groperty  rights  for  the  promotion  of  the  public 
ealth,  morals,  and  safety. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  148 ;   Dec.  Dig.  §  81.*1 

2.  Municipal  Corporations  (j  601»)— Pub- 
lic IMPROVEMENT&— Building  Regulations 
— Validity  of  Statutes. 

Act  Gen.  Assem.  March  14,  1908  (Acts 
1908,  pp.  623.  624),  authorizing  cities  to  make 
building  regulations,  and,  in  their  discreton,  in 
particular  districts  or  streets,  to  establish  build- 
ing lines  or  require  owners  to  leave  a  part  of 
the  lots  free  from  buildings,  and  to  regulate  the 
height  of  buildings,  etc.,  is  a  valid  police  regula- 
tion in  the  interest  of  the  public  health,  safety, 
comfort,  and  convenience,  or  some  of  those  ob- 
jects, and  was  not  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1333;  Dec.  Dig.  § 
QOl.*] 

8.  Constitutional  Law  (8  63*)— Delegation 
OF  Legislative  Power  —  Delegation  to 
Street  Committee. 

An  ordinance  providing  that,  whenever  two- 
thirds  of  the  abutting  property  owners  request 
the  committee  on  streets  to  establish  a  building 
line  on  the  side  of  the  square  on  which  their 
property  fronts,  the  committee  shall  establish 
sucn  line  not  less  than  five  nor  more  than  30 
feet  from  the  street  line,  and  no  building  per- 
mit shall  be  issued  for  the  construction  of  houses 
within  such  limit,  did  not  delegate  legislative 
functions  to  the  street  committee,  it  having  no 
discretion  as  to  whether  a  street  line  shall  be 
established,  but  only  in  fixing  the  line  within 
the  prescribed  limits. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  §  63.»] 


Error  to  Hustings  Court  of  Richmond. 

J.  E.  Eubank  was  convicted  of  violating 
a  building  ordinance,  and  he  brings  error. 
Affirmed. 

S.  S.  P.  Patterson,  fop  plaintiff  in  error. 
H.  R.  Pollard  and  Geo.  Wayne  Anderson, 
for  defendant  In  error. 

WHITTLE,  J.  This  writ  of  error  Is  to  a 
Judgment  of  the  hustings  court  of  the  city 
of  Richmond,  affirming  a  judgment  of  the 
police  justice  of  the  city  imposing  a  fine  up- 
on the  plaintiff  in  error  for  the  violation  of 
the  "building  line"  ordinance. 

By  act  of  the  General  Assembly  of  Virgin- 
la  passed  March  14,  1908,  councils  of  cities 
and  towns  are  authorized,  among  other 
things,  **to  make  regulations  concerning  the 
building  of  houses  In  the  city  or  town,  and 
in  their  discretion  ♦  ♦  ♦  In  particular 
districts  or  along  particular  streets,  to  pre- 
scribe and  establish  building  lines,  or  to  re- 
quire property  owners  In  certain  localities  or 
districts  to  leave  a  certain  percentage  of  lots 
free  from  buildings,  and  to  regulate  the  height 
of  buildings,"  etc.    Acts  1908,  pp.  623,  624. 

By  virtue  of  this  act,  the  city  council  pass- 
ed an  ordinance  "that  whenever  the  owners 
of  two-thirds  of  the  property  abutting  on 
any  street  shall.  In  writing,  request  the  com- 
mittee on  streets  to  establish  a  building  line 
on  the  side  of  the  square  on  which  their 
property  fronts,  the  said  committee  shall  es- 
tablish such  line  so  that  the  same  shall  not 
be  less  than  five  feet  nor  more  than  thirty 
feet  from  the  street  line,  ♦  ♦  •  and  no 
permit  for  the  erection  of  any  building  up- 
on such  front  of  the  square  upon  which  such 
building  line  is  so  established  shall  be  is- 
sued except  for  the  construction  of  houses 
within  the  limits  of  such  line."  The  ordi- 
nance then  prescribes  a  fine  of  not  less  than 
$25  nor  more  than  $500  for  Its  violation. 

The  controlling  question  presented  by  the 
record  is  whether  or  not  the  act  of  March 
14,  1908,  Is  constitutional.  If  that  question 
be  answered  in  the  affirmative,  it  will  be 
only  necessary  for  us  to  Inquire  whether 
or  not  the  power  granted  has  been  lawfully 
exercised. 

It  Is  well  understood  and  settled  by  deci- 
sions of  the  highest  authority  that  the  Leg- 
islature may,  in  the  exercise  of  the  police 
power,  place  limitations  upon  personal  rights 
and  the  rights  of  property  In  the  Interest  of 
public  health,  public  morals,  and  public 
safety. 

This  principle  was  distinctly  announced  In 
the  case  of  Welch  v.  Swasey,  193  Mass.  364, 
79  N.  E.  745,  118  Am.  St  Rep.  523,  involving 
the  validity  of  building  regulations  made  by 
authority  of  legislative  enactment,  with  re- 
spect to  the  height  of  buildings  and  their 
mode  of  construction  in  cities.  The  applica- 
tion for  a  mandamus  by  the  plaintiff  In  error 


•For  other  ctuies  see  lame  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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was  addressed  to  the  Justices  of  the  Supreme 
Judicial  Court  of  the  state  of  Massachusetts 
to  compel  the  defendants  In  error,  who  con- 
stituted a  board  of  appeal  from  the  building 
commissioner  of  the  city  of  Boston,  to  issue 
a  permit  to  him  to  build  on  his  lot  in  that 
city.  The  ground  of  refusal  to  grant  the 
building  permit  was  because  the  site  for  the 
proposed  building  was  in  a  district  In  which 
the  height  of  buildings  was  limited  to  from 
eighty  to  one  hundred  feet,  and  the  height  of 
the  proposed  building  was  in  excess  of  the 
prescribed  limit  The  case  was  referred  to 
the  full  court,  which  held  the  statute  and 
the  action  of  the  commission  thereunder  con- 
stitutional. Upon  writ  of  error  to  the  Su- 
preme Ck)urt  of  the  United  States,  the  Judg- 
ment was  unanimously  affirmed.  Welch  y. 
Swasey,  214  U.  S.  91,  29  Sup.  Gt  567,  53 
L.  £4-  923. 

In  that  case,  both  the  Supreme  Court  of 
Massachusetts  and  the  Supreme  Court  of 
the  United  States  decided  that  the  regula- 
tion In  question  was  plainly  passed  by  the 
Legislature  In  furtherance  of  "the  safety, 
comfort,  or  convenience  of  the  people,"  and 
therefore  should  be  upheld  as  a  valid  exercise 
of  police  power.  It  was  moreover  held  (the 
facts  being  sufficient  to  Justify  the  enact- 
ment) that  the  circumstance  that  considera- 
tions of  an  esthetic  nature  may  also  have 
entered  into  the  reasons  which  influenced  the 
Legislature  could  not  Invalidate  the  act. 

So,  in  tha  present  case,  the  statute  is  nei- 
ther unreasonable  nor  unusual,  and  we  are 
Justified  in  concluding  that  It  was  passed  by 
the  Legislature  in  good  faith  and  in  the  In- 
terest of  the  health,  safety,  comfort,  or  con- 
venience of  the  public,  and  for  the  benefit  of 
the  property  owners  generally  who  are  af- 
fected by  Its  provisions,  and  that  the  enact- 
ment tends  to  accomplish  all,  or  at  least 
some,  of  these  objects.  The  validity  of  such 
legislation  Is  generally  recognized  and  upheld. 
Freund  on  Police  Power,  S§  118,  128;  Smith's 
Modem  Law  Mun.  Corps.  §  1322;  U.  S.  ex 
rel.  Strasburger  v.  Commissioners,  5  Mackey 
(D.  C.)  889,  891;  Attorney  General  v.  Wil- 
liams, 174  Mass.  477,  55  N.  B.  77 ;  Common- 
wealth V.  Strauss,  191  Mass.  545,  78  N.  B. 
136;  Commonwealth  v.  Col  ton,  8  Gray  (Mass.) 
488;  State  ex  rel.  Berger  v.  Hurley,  73  Conn. 
536,  48  Atl,  215;  People  v.  D'Oench,  111  N. 
T.  361,  18  N.  B.  862;  Barbier  v.  Connolly, 
113  U.  S.  27,  5  Sup.  a.  357,  28  L.  Ed.  923 ; 
C,  B.  &  Q.  Ry.  Co.  v.  Ullnois,  200  U.  S.  561,  592, 
26  Sup.  Ct.  341,  50  L.  Ed.  596;  Bacon  v. 
Walker,  204  U.  S.  311,  317,  27  Sup,  Ct  289, 
51  L.  Ed.  499. 

For  these  reasons,  we  are  of  opinion  that 
the  statute  Is  not  amenable  to  objection  on 
constitutional  grounds. 

The  remaining  Inquiry  is  whether  or  not 
the  power  granted  by  the  Legislature  has 
been  lawfully  exercised  by  th^  city  council. 
The  contention  under  this  assignment  of  er- 


ror Is  founded  upon  the  assumption  that  the 
city  council  has  delegated  functions  arising 
out  of  its  police  power  to  the  committee  on 
streets. 

An  Inspection  of  the  ordinance  will  show 
that  this  assignment  is  not  well  taken.  The 
committee  Is  clothed  with  no  discretion  as 
to  whether  a  street  line  shall  or  shall  not  be 
established  In  a  given  case.  The  language 
of  the  ordinance  Is  mandatory:  "That  wher- 
ever the  owners  of  two-thirds  of  the  property 
abutting  on  any  street  shall,  In  writing,  re- 
quest the  committee  on  streets  to  establish 
a  building  line  on  the  side  of  the  square  on 
which  their  property  fronts,  the  said  com- 
mittee shall  establish  such  line.'* 

All  that  Is  left  to  the  discretion  of  the 
committee  In  the  discharge  of  an  administra- 
tive function  Is  to  determine,  within  prescrib- 
ed limits,  how  far  the  building  line  shall  be 
from  the  line  of  the  street. 

In  the  case  of  Welch  v.  Swasey  supra,  the 
Supreme  Court  of  Massachusetts  said:  **The 
delegation  to  a  commission  of  the  determina- 
tion of  the  boundaries  of  these  parts  for  the 
classes  was  within  the  constitutional  power 
of  the  general  court.  The  work  of  the  com- 
missioners under  the  first  act  was  not  legisla- 
tion, but  the  ascertainment  of  facts  and  the 
application  of  the  statute  to  them  for  pur- 
poses of  administration.  Such  subsidiary 
work  by  a  commission  is  Justified  In  many 
cases." 

In  the  case  of  Quid  &  Carrington  v.  City  of 
Richmond,  23  Grat.  471,  14  Am.  Rep.  139,  for 
purposes  of  taxation,  the  dty  council  divided 
lawyers  into  six  classes,  and  devolved  upon 
the  finance  committee  the  duty  of  assigning 
them  to  their  appropriate  class.  It  wad  cou' 
tended  that  tthis  was  an  Illegal  delegation  of 
power,  but  this  court  held  otherwise  and  sus- 
tained the  tax  ordinance.  See,  also,  Hitch- 
cock V.  Galveston,  96  U.  S.  348,  24  L.  Ed.  659; 
Union  Bridge  Co.  v.  U.  S.,  204  U.  S.  378,  387. 
27  Sup.  Ct.  367,  51  L.  Ed.  523 ;  St.  Louis,  etc., 
R.  Co.  V.  Taylor,  210  U.  S.  287,  28  Sup.  Ct 
616,  52  L.  Ed.  1061. 

There  are  other  contentions  of  minor  Im- 
portance, but  they  are  without  merit,  and 
need  not  be  discussed. 

We  find  no  error  In  the  Judgment  of  the 
hustings  court,  and  It  must  be  affirmed. 

Affirmed. 


(110  Va.  719) 
BLAKEMORE'S  ADM'R  et  al.  v.  ROLLER 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Judicial  Sales  (§  52»)— Property  Sold-- 
Sale  in  Gross  or  bt  Acre. 

Tliat  the  land  sold  for  a  lump  sum  wa& 
spolsen  of  as  the  "ten-acra  tract"  does  not  show 
that  the  sale  was  by  the  acre,  rather  tlian  in 
gross. 

[Ed.  Note.— For  other  cases,  see  Judicial  Sales, 
Dec.  Dig.  §  52.*] 
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2.  JuDiCTAi/  Sales  (8  52*)— Vai^iditt—Bitect 

OF  OONFIBMATION. 

An  increase  or  abatement  of  the  price  of 
land  sold  at  Judicial  sale  will  not  be  permitted 
for  excess  or  deficiency  in  quantity  after  con- 
firmation of  the  sale,  except  tor  after-discovered 
fraud,  misrepresentation,  or  mutual  mistake. 

[Ed.  Note.—For  other  cases,  see  Judicial  Sales, 
Dec.  Dig.  S  52.»] 

Appeal  from  Circuit  Ck>urt,  Rockingham 
County. 

Petition  of  intervention  by  Blakemore's 
administrator  and  others  in  the  cause  of 
Cllne  against  Blakemore.  From  a  decree 
sustaining  a  demurrer  to  the  petition,  peti- 
tioners appeal.    Affirmed. 

Roller  &  Martz  and  D.  O.  Dechert,  for  ap- 
pellants.   John  E.  Roller,  for  appellee. 

BUCHANAN,  J.  This  case  was  beard  In 
the  trial  court  upon  a  demurrer  to  a  petition 
filed  by  the  appellants  In  the  cause  of  Cllne 
V.  Blakemore  and  the  causes  heard  therewith. 
The  grounds  of  demurrer  assigned  were  that 
the  papers  and  proceedings  In  the  causes  in 
which  the  petition  was  filed  show  that  the 
petitioners  had  no  Interest  in  the  fund 
sought  to  be  recovered,  and  that  the  **petl- 
tlon  does  not  contain  any  matter  of  equity 
whereon  said  court  can  ground  any  decree  or 
give  the  plaintiffs  any  relief  against  this  de- 
fendant.'* 

The  court  sustained  the  demurrer  up<Hi  the 
last-named  ground,  and  dismissed  the  peti- 
tion. From  that  decree  this  appeal  was 
taken. 

The  petition  and  the  proceedings  in  the 
caui^es  In  which  It  was  filed  show  that  a  Hen 
debtor  in  the  causes  owned,  among  other 
lands,  a  tract  of  19  acres.  Off  of  this  tract 
had  been  sold  about  6  acres,  and  on  10  acres 
of  the  undivided  residue  he  gave  a  deed  of 
trust  to  secure  a  debt  due  a  building  associa- 
tion. Afterwards,  on  the  whole  of  the  rem- 
nant, he  gave  another  deed  of  trust  to  se- 
cure a  debt  due  the  petitioners  and  those 
whom  they  represent.  A  decree  was  subse- 
quently entered  for  the  sale  of  the  tract,  de- 
scribed as  the  10-acre  tract,  but  which  tract, 
as  the  proceedings  show  and  as  is  admitted 
in  the  petition  of  the  appellants,  was  the 
remnant  of  the  l&-acre  parcel,  and  contained, 
as  appeared  from  a  subsequent  survey, -some- 
thing over  13  acres.  This  parcel  of  land  was 
sold  to  R.  H.  Sites  by  the  commissioners  of 
the  court  for  the  lump  sum  of  $1,030,  one- 
fourth  cash  and  the  residue  on  time.  The 
sale  was  reported  to  the  court  and  confirmed 
at  the  October  term,  1898.  Subsequent  to 
the  confirmation  of  said  sale,  John  E.  Roller, 
the  appellee,  acquired  Sites'  interest  in  the 
land.  At  the  August  term,  1901,  upon  the  ap- 
plication of  Roller,  there  was  a  decree  for 
the  survey  of  the  land,  and  afterwards  a  re- 
port showing  that  the  tract  sold  contained 
over  18  acres.    At  the  April  term,  1903,  the 


surveyor's  report  was  con^rmed,  the  decree 
declaring  that  Roller  had  paid  all  the  pur- 
chase price  and  was  entitled  to  a  deed,  and 
directed  a  deed  to  be  made  to  him,  '*but  with- 
out prejudice  to  the  right  of  the  parties  in 
Interest  by  subsequent  proceedings  in  the 
cause  to  assert  a  liability  on  said  John  E. 
Roller  for  the  excess  in  the  quantity  of  the 
land  purchased  by  him  as  aforesaid.'* 

The  coutention  of  the  appellants  is  that  as 
the  •*10-acre  tract"  purchased  by  Sites  and 
assigned  to  Roller  was  sold  for  10  acres, 
when,  in  fact,  it  contained  over  13  (being  as 
they  claim  a  sale  by  the  acre  and  not  in 
gross),  they  are  entitled  to  recover  from  Rol- 
ler the  sum  of  $384.97,  the  value  of  the  land 
in  excess  of  10  acres.  There  Is  no  charge  In 
the  petition  that  there  was  any  fraud,  mis- 
representation, or  mistake  as  to  the  quantity 
of  land  sold.  There  is  nothing  in  the  record 
to  show  that,  when  Sites  purchased,  all  the 
parties  to  the  record  did  not  know,  or  by  ex- 
amination of  the  record  could  not  have 
known,  that  the  "10-acre  tract"  was  the 
residue  of  the  19-acre  tract  Especially 
would  this  fact  have  been  known  to  the  ap- 
pellants since  Wm.  H.  Blakemore,  one  of 
them,  and  C.  H.  Blakemore,  the  Intestate  of 
the  other  appellant,  were  former  owners  of 
the  said  19-acre  parcel,  and  the  debt  which 
they  are  now  asserting  was  secured  by  a 
deed  of  trust  upon  it. 

The  record,  as  before  stated,  shows  that 
the  remnant  of  the  19-acre  tract' not  aliened 
by  Coyner  was  directed  to  be  and  was  sold 
to  Sites. 

It  being  a  Judicial  sale,  as  was  said  by 
Judge  Burks  in  Long,  etc.,  v.  Weller's  Ex'r, 
29  Grat.  347,  353,  **the  records  of  the  court 
and  the  papers  In  the  cause  were  the  only 
reliable  sources  of  information  as  to  the 
property  to  be  sold,  the  title,  boundaries," 
etc.  It  was  not  only  the  duty  of  the  pur- 
chasers to  look  to  the  records  and  papers  in 
the  causes  to  see  what  land  they  were  pur- 
chasing, but  it  was  the  duty  of  the  appel- 
lants who  were  parties  to  the  suit  claiming 
an  Interest  In  the  proceeds  of  sale  to  have 
informed  themselves  of  what  was  being  sold. 
The  sale  was  for  the  lump  sum  of  $1,030. 
That  It  was  a  sale  by  the  acre  and  not  in 
gross  can  only  be  inferred  from  the  fact  that 
it  was  spoken  of  or  called  the  10-acre  tract. 

There  is  nothing  in  the  record  to  show 
that  Sites,  when  he  purchased  from  the 
court  or  that  Roller  when  he  purchased  from 
Sites,  did  not  believe  that  the  tract  did  con- 
tain more  than  10  acres,  and  the  appellants 
and  those  they  represent  from  their  connec- 
tion with  the  land  and  the  suit  must  have 
known  it  Having  this  knowledge,  If  they 
wished  to  assert  a  claim  against  Sites  that 
he  should  pay  more  for  the  land  than  tbe 
lump  sum  he  bid  for  the  property,  they  should 
have  made  known  their  claim  before  the  con- 
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firmation  of  the  sala  Having  permitted  the 
sole  to  be  confirmed  at  the. price  offered  by 
Sites*  whmi  they  knew  or  ought  to  have 
known  that  the  "lO-acre  parcel**  contained 
more  than  10  acres,  they  have  lost  their 
equity,  as  the  trial  court  properly  said,  if 
they  ever  had  any. 

The  reservation  in  the  decree  directing  a 
deed  to  be  made  to  Roller  could  not  enlarge 
the  rights  of  the  appellants.  It  seems  to  be 
settled  law  in  this  state  that  an  Increase  or 
an  abatement  of  the  purchase  price  of  land 
sold  at  a  judicial  sale  will  not  be  permitted 
for  excess  or  deficiency  in  quantity  after  a 
confirmation  of  such  sale,  except  in  cases  of 
after-discovered  fraud,  misrepresentation,  or 
mutual  mistake.  See  Watson  v.  Hoy,  28 
Orat.  698,  and  cases  cited;  Long,  etc.,  v. 
Weller's  Ex'r,  29  Grat  847,  and  cases  cited ; 
McCk)mb  v.  Gilkerson,  110  Va.  — ,  66  S.  E. 
77. 

We  are  of  opinion  that  there  is  no  error 
In  the  decree  complained  of,  and  that  it 
should  be  affirmed. 

Affirmed* 


(«7  w.  Va.  118) 
KENNEDY  et  al.  v.  HOLT,  Judge,  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  22,  1910.) 

(Syllahui  hy  the  Court.) 

1.  pBOHinrriON  (|  3*)--Gbounds— Ebbobs  of 
Law. 

A  writ  of  prohibition  does  not  lie  against 
an  execution  for  costs  awarded  by  a  circuit 
court  on  a  motion  to  quash  an  execution ;  the 
circuit  court  having  lawful  jurisdiction  of  such 
motion. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  S  11;    Dec.  Dig.  §  3.*] 

2.  Pbohibition  (§  3*)—GB0UNr)— Amount  of 
Costs  Not  Warbanting  Writ  of  Erbob. 

Where  the  proceeding  is  of  such  nature  as 
to  forbid  a  writ  of  prohibition  when  the  amount 
is  over  $100,  the  fact  that  it  is  less  in  amount 
will  not  give  prohibition  in  a  proceeding  of  like 
nature. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Dec.  Dig.  S  3.»] 

Prohibition  by  James  M.  Kennedy  and  oth- 
ers against  John  Homer  Holt,  Judge,  and 
others.    Writ  refused. 

O.  H.  A.  Kunst  and  A.  W.  Burdett,  for 
petitioners. 

BRANNON,  J.  An  execution  was  issued 
by  the  clerk  of  the  circuit  court  of  Taylor 
county  in  favor  of  Lewis  Ritter  and  Carrie 
Ritter  against  William  Mallonee,  Abraham 
W.  Burdett,  Estella  Mallonee,  James  P.  Max- 
well, and  James  Kennedy  for  $25.24  costs  In 
a  certain  chancery  suit  Kennedy  and  Bur- 
dett instituted  a  motion  to  quash  said  execu- 
tion, and  the  court  refused  to  quash  it,  and 
dismissed  the  motion,  and  awarded  costs 
against  Kennedy  and  Burdett,  and  then  Ken- 


nedy and  Burdett  applied  to  this  Supreme 
Court  for  a  writ  of  prohibition  to  prohihit 
the  circuit  court  and  Rltters  from  proceeding 
to  enforce  the  judgment  for  costs  awarded 
upon  said  motion  to  quash  said  execution. 

We  will  refuse  the  prohibition  for  the  rea- 
son that  it  is  well  settled  that  a  writ  of  pro- 
hibition is  purely  jurisdictional,  and  will  not 
lie  to  correct  mere  error  of  law,  and  thus 
usurp  the  functions  of  a  writ  of  error  or  ap- 
peal. Johnston  v.  Hunter,  50  W.  Va.  52,  40 
S.  B.  448.  The  circuit  court  plainly  had  ju- 
risdiction to  entertain  the  motion  to  quash 
the  execution,  and  if  it  was  wrong,  it  is  mere 
error  of  law,  and  prohibition  does  not  lie. 
If  the  amount  were  over  $100,  everybody 
would  say  that  the  only  remedy  would  be 
writ  of  error.  The  fact  that  a  writ  of  error 
does  not  lie  because  the  amount  of  costs  does 
not  warrant  it  does  not  Rive  a  writ  of  pro- 
hibition. Farnsworth  v.  B.  &  O.  R.  R.  Co., 
28  W.  Va.  815. 

ROBINSON,  P.,  absent 


(er  w.  Va.  119) 

MAXWELL  V.  MAXWELL. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  1,  1910.) 

(Syllahus  hy  ih€  Court.) 

Divorce  (§  182»)— Surr  Money  and  MAiinn- 
NANCE  Pending  Appeal— Jurisdiction  of 
Circuit  Court  at  Any  Time  Pending  the 
Suit— Appellate  Jurisdiction. 

The  circuit  court  has  jurisdiction  to  award 
suit  money  and  maintenance  necessitated  by  the 
pendency  of  an  appeal  of  a  divorce  suit.  The 
power  to  make  such  an  award  does  not  lie  in  the 
appellate  court. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig,  §  182.*] 

Brannon  and  Miller,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  by  Emma  V.  Maxwell  against  A  O. 
Maxwell.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Jolin  J.  Coniff  and  Henry  M.  Russell,  for 
appellant  T.  S.  Riley  and  A*  L.  Sawtell,  for 
appellee. 

ROBINSON,  P.  In  the  circuit  court  of 
Ohio  county,  Emma  V.  Maxwell  sought  a  de- 
cree of  divorce  from  her  husband,  A.  O.  Max- 
well. Upon  a  hearing  of  the  cause,  the  re- 
lief asked  by  her  was  denied  and  the  suit  dis-* 
missed.  She  obtained  and  perfected  an  ap- 
peal from  the  decree  of  dismissal.  Thereaft- 
er she  petitioned  the  circuit  court  for  an  or- 
der compelling  the  husband  to  pay  her  an 
amount  of  money  sufficient  to  enable  her  to 
prosecute  that  appeal  and  to  maintain  her 
during  its  pendency.  The  petition  was  re- 
ceived and  filed,  and  notice  to  the  defendant 
of  a  hearing  thereon  was  directed  to  be  giv- 
en.    The  defendant  appeared  and  answered 
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the  petiticn.  The  answer  denied  the  jurisdic- 
tion of  the  circuit  court  to  mal^e  the  order  for 
which  the  petitioner  prayed.  But  upon  a 
hearing  of  the  Issue  made  by  the  petition  and 
answer  It  was  decreed  "that  the  defendant, 
A.  O.  Maxwell,  pay  to  the  plaintiff  five  hun- 
dred and  thirty-four  dollars  to  enable  her  to 
prosecute  her  suit  in  the  Supreme  Court  of 
Appeals  and  that  he  pay  to  the  said  plain- 
tiff thirty  dollars  per  month  alimony  during 
the  pendency  of  said  suit  or  until  the  further 
order  of  this  court."  From  this  decree  the 
defendant,  A.  O.  Maxwell,  has  appealed. 

The  question  presented  is  that  of  the  ju- 
risdiction of  the  circuit  court  to  award,  be- 
cause of  the  pendency  of  an  appeal,  suit  mon- 
ey and  maintenance  after  the  appeal  has  been 
taken.  Concurrently  there  arises  the  ques- 
tion of  the  power  of  this  court  to  make  such 
an  award  In  a  case  here  on  appeal. 

Has  the  circuit  court  such  power  as  it  ex- 
ercised? Does  tlie  power  lie  in  the  appellate 
court?  It  is  Insisted  that  the  circuit  court  can 
make  no  order  for  suit  money  and  mainte- 
nance after  an  appeal  of  the  suit  Is  perfected; 
that  the  order  can  then  be  made  only  by  the 
Supreme  Court  of  Appeals,  wherein  the  ap- 
peal Is  pending.  These  questions  are  of  first 
Instance  with  us.  Yet  they  are  of  vital  impor- 
tance. It  behooves  us  to  start  right.  In  oth- 
er states  we  find  decisions  In  point.  But  they 
are  at  great  variance — many  holding  one  way 
and  many  the  other.  Some  are  poorly  consid- 
ered; others  seemingly  controlled  by  Consti- 
tutions and  statutes  different  from  ours. 
Perhaps  we  could  truthfully  say  that  the 
greater  number  of  them  Justify  the  conclu- 
sion that  we  shall  announce  In  this  opinion. 
The  decisions  of  New  York,  Maryland,  and 
California,  and  the  latest  decisions  In  Mis- 
souri, are  clearly  in. accord  with  it  So 
are  many  others.  But  no  opinion  should 
be  controlled  by  the  number  of  precedents 
found  in  other  jurisdictions.  Nor  should 
those  precedents  be  persuasive  unless  founded 
upon  sound  reason.  We  shall  give  them  only 
such  weight  as  their  good  sense  discloses. 

A  late  exposition  of  the  decisions  on  the 
subject  under  consideration  is  that  in  the  help- 
ful note  in  3  Am.  &  Eng.  Ann.  Cas.,  at  page 
51.  Our  extended  examination  of  all  the 
cases,  in  that  note  and  elsewhere  cited,  leads 
us  to  say  that  there  may  be  drawn  as  a  gen- 
eral deduction  from  them,  without  regard  to 
its  applicability  in  all  Jurisdictions,  the  text 
in  1  Bnc.  PI.  &  Pr.  449,  which  is:  "Tempo- 
rary alimony  and  counsel  fees  may  be  grant- 
ed by  the  appellate  court  pending  an  appeal, 
but  the  usual  practice  is  that  this  shall  be 
done  by  the  trial  court,  which  is  deemed  still 
to  have  sufficient  jurisdiction  for  this  pur- 
pose as  long  as  the  action  is  pending,  1.  e., 
while  the  appeal  is  undetermined."  This 
text,  however,  read  In  the  light  of  the*  two 
lines  of  cases  cited  to  support  it,  one  line  in 
relation  to  its  first  proposition  and  the  other, 
a  directly  opposite  line,  in  relation  to  its  last 
proposition,   can    mean    only   that  in   some 


states  tlie  appellate  court  may  grant  tempo- 
rary alimony  and  counsel  fees  pending  an  ap- 
peal of  the  divorce  case,  but  that  the  deci- 
sions of  other  jurisdictions  are  to  the  contrary 
and  are  so  numerous  tliat  the  usual  practice  is 
to  grant  this  power  to  the  trial  court  even  pend- 
ing an  appeal.  The  first  proposition  of  this 
text,  though  stated  as  a  general  one»  is  not 
generally  true.  The  cases  cited  in  the  book 
Itself  as  supporting  the  latter  proposition  de- 
nounce the  first  And  so  it  is  too  often  la 
texts.  On  this  same  subject,  in  Nelson  on 
Marriage  and  Divorce,  at  section  863,  we  find 
the  author  simply  stating  conclusions  from 
cases  as  general  propositions  of  law,  in  this 
way  giving  his  name  and  sanction  to  them, 
though  they  are  not  the  law  in  many  states 
because  considered  unsound  or  inconsistent 
with  Constitutions  and  statutes.  The  early 
text-books  were  not  so  written.  To  a  great 
extent  they  contained  original  thought,  bas- 
ed on  reason^ — not  cases.  Yet  some  of  the 
courts,  we  observe,  have  justified  decisions 
upon  the  question  by  the  text  of  this  author. 
Why  do  that  when  the  law  stated  in  that 
text  is  not  generally  the  law?  Why  not  look 
at  the  other  side  of  the  question,  supported 
as  it  is  by  authority  of  courts  equally  as  pro- 
found as  those  cited  In  the  text-book?-  Why 
not  appeal  to  reason,  which  is  the  life  of  the 
law,  rather  than  to  an  author  who  simply 
adopts  a  line  of  cases  and  Ignores  well  con- 
sidered cases  to  the  contrary,  without  even 
a  discussion  of  the  weight  of  the  subject? 
We  refuse  to  follow  any  text  or  case  unless 
it  is  sound  and  suited  to  our  jurisprudence. 

The  Supreme  Court  of  Appeals  has  orig- 
inal jurisdiction  only  In  cases  of  habeas  cor- 
pus, mandamus,  and  prohibition.  In  all  oth- 
er matters,  its  jurisdiction  is  appellate.  Con- 
stitution, art  8,  §  3  (Code  1906,  p.  Ixviii). 
Certain  it  is  that  an  award  of  suit  money 
and  maintenance  does  not  pertain  to  habeas 
corpus,  mandamus,  or  prohibition.  Then 
such  award  cannot  be  made  in  this  court  by 
the  exercise  of  the  limited  original  jurisdic- 
tion granted  by  the  Constitution.  If  it  can 
be  made  here  at  all,  it  must  be  by  the  exer- 
cise of  the  appellate  jurisdiction  of  this 
court  But  what  is  appellate  jurisdiction? 
Does  it  include  the  power  to  do  other  than 
to  review  upon  the  record  made  below? 
Does  it  not  relate  wholly  to  the  considera- 
tion of  that  which  has  been  acted  upon  by 
the  court  from  whence  comes  the  appeal? 
May  this  court  do  an  original  thing,  act  up- 
on something  that  has  never  been  heard  in 
the  court  below,  and  call  that  the  exercise 
of  appellate  jurisdiction?  We  do  not  think 
so.  It  is  not  in  reason  so  to  hold.  Only  In 
habeas  corpus,  mandamus,  and  prohibition 
can  we  act  originally.  In  all  other  cases,  we 
must  act  upon  that  which  has  once  before 
received  consideration  by  a  court  Our  pow- 
ers are  made  by  the  Constitution  itself.  It 
has  not  granted  this  court  power  to  make 
an  original  order  in  a  divorce  case.  In  such 
case  it  can  act  only  in  review  of  an  order 
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made  below — exercise  appellate  jurisdiction. 
Whenever  this  court  proceeds  to  act  upon  a 
cause,  or  some  branch  of  a  cause,  that  tn- 
YOlves  an  issue  made  for  the  first  time  here, 
It  begins  to  act  originally.  It  begins  to  cre- 
ate a  cause,  not  to  review  one.  It  begins  to 
exercise  original  and  not  appellate  Jurisdic- 
tion. "Appellate  jurisdiction  is  the  author- 
ity of  a  superior  tribunal  to  review,  reverse, 
c<ftTect,  or  aflSrm  the  decisions  of  an  infe- 
rior judicial  tribunal  in  cases  where  such 
decisions  are  brought  before  the  superior 
court  pursuant  to  law."  Elliott  on  App.  Pro., 
§  16.  Its  essential  criterion  is,  says  Justice 
Story,  "that  it  revises  and  corrects  the  pro- 
ceedings in  a  cause  already  instituted,  and 
does  not  create  that  cause."  2  Story  Const, 
i  1761.  What  reviewing,  reversing,  correct- 
ing, or  affirming  is  demanded  upon  a  petition 
for  suit  money  and  maintenance  presented 
for  the  first  time  in  this  court?  Nothing  has 
yet  been  done  to  be  so  acted  upon.  The  re- 
ception of  a  petition  of  that  kind  creates  a 
new  Issue.  It  makes  a  new  cause — one  for 
original  hearing  and  not  for  review.  True, 
the  procedure  is  collateral  to  a  suit  pending 
on  appeal,  but  it  independently  involves  the 
making  of  an  original  order  and  not  the  re- 
view of  one  already  made.  Therefore  it  calls 
for  the  employment  of  original  and  not  appel- 
late jurisdiction. 

Will  it  be  Insisted  that  this  court  can  en- 
tertain an  original  issue  upon  the  question 
of  an  award  of  suit  money  and  maintenance, 
hear  evidence,  and  originally  decide  there- 
on? If  the  application  can  be  made  here 
originally,  we  must  entertain  a  resistance 
thereto,  bear  evidence,  and  decide  an  entire- 
ly new  case — a  case  created  and  made  up 
wholly  in  this  court.  Again  we  say,  no  such 
power  is  vested  here  except  in  cases  of  ha- 
beas corpus,  mandamus,  and  prohibition. 
Yet  we  must  open  the  door  of  this  court  for 
original  evidence,  if  we  open  it  for  original 
application.  But  this  court  cannot  hear  evi- 
dence other  than  that  brought  up  for  review, 
except  in  the  exercise  of  original  Jurisdic- 
tion. That  is  the  command  of  the  law-mak- 
ers. "The  Supreme  Court  of  Appeals  shall 
not  hear  parol  testimony  except  in  cases  in 
which  it  has  original  jurisdiction."  Code 
1906^  c.  135,  §  25.  That  mandate  means  that, 
as  to  cases  here  on  appeal,  we  shall  deal  only 
with  evidence  taken  below  and  brought  up 
for  the  purpose  of  a  review  of  an  order  or 
decree  made  upon  It  below.  It  means  that 
In  using  our  appellate  powers  we  shall  con- 
sider no  other  evidence,  and  shall  consider  it 
for  no  other  purpose.  Now  can  we  properly 
determine  the  right  to  suit  money  and  main- 
tenance, based  on  the  pendency  of  an  appeal, 
and  the  amount  to  be  allowed,  other  than  by 
original  evidence?  Shall  we  look  to  the  evi- 
dence brought  up  for  review?  Even  if  the 
evidence- brought  up  by  the  appeal  happens 
to  be  pertinent  to  such  new  subject,  we  can- 
not decide  upon  it  a  proposition  that  has  not 


been  decided  below  without  exercising  orig- 
inal jurisdiction.  We  can  consider  evidence 
brought  here  on  appeal  only  In  reviewing  or- 
ders or  decrees  made  upon  it  below.  We  can- 
not look  to  it  for  the  purpose  of  exercising 
an  original  jurisdiction  that  is  not  vesjted  in 
this  court. 

We  are  not  unmindful  that  the  use  by  an 
appellate  court  of  such  power  as  is  in  ques- 
tion has  been  upheld  in  a  Nevada  decision, 
upon  the  ground  that  the  power  Is  necessa- 
ry to  enable  the  appellate  court  to  exercise 
its  appellate  jurisdiction,  or  at  least  is  an 
aid  to  the  review  of  the  case  on  appeal. 
Lake  v.  Lake,  17  Nev.  230,  30  Pac.  878.  In 
other  words,  appellate  jurisdiction  includes 
the  power  to  hear  original  issues  and  make 
original  orders  for  the  purpose  of  financing 
the  appellate  hearing,  or  furnishing  counsel 
for  the  same.  It  is  said  that  the  appellate 
court  will  be  deprived  of  its  power  to  prop- 
erly and  learnedly  exercise  its  appellate  ju- 
risdiction unless  money  be  provided  for 
printing  and  the  like  and  the  securing  of 
counsel.  The  same  reasoning  will  Justify  an 
assertion  that  ihe  woman  cannot  litigate  the 
appeal  and  give  the  court  active  opportunity 
of  appellate  jurisdiction  unless  the  court 
provide  her  maintenance.  Yes,  this  argu- 
ment implies  that  appellate  courts  will  not 
only  review  what  the  court  below  has  done, 
but  will  cause  litigants  to  be  fed,  furnish 
them  counsel  and  the  like,  so  that  the  appel- 
late Jurisdiction  will  be  actively  invoked  and 
learnedly  exercised.  To  what  extent  will 
such  straining  to  find  excuse  for  the  use  of 
original  power  on  appeal  lead?  There  are 
many  other  cases  than  divorce  to  which  it 
may  be  applied  Just  as  fittingly,  such  as  those 
involving  receiverships,  estates  of  decedents, 
infants  and  others,  and  in  fact  all  cases  In 
which  fiduciaries  are  parties.  We  shall  not 
open  this  court  to  extensive  and  unnecessary 
original  jurisdiction.  The  circuit  courts  are 
available.  This  court  shall  devote  its  labors 
to  a  review  of  orders  made  below,  except  in 
the  three  cases  directed  by  the  Constitution. 
The  plain  import  of  our  law  shall  not  be  dis- 
torted for  the  sake  of  doing  something  novel. 
Appellate  jurisdiction  is  not  so  dear  to  this 
court    It  has  an  abundant  supply. 

If,  after  an  appeal  of  a  divorce  case,  the 
wife  seeks  to  be  paid  suit  money  or  mainte- 
nance pending  the  appeal,  she  must  apply 
therefor  in  the  circuit  court  Since  the  mat- 
ter is  of  original  and  not  appellate  cogni- 
zance, it  must  be  litigated  where  there  is 
original  jurisdiction  for  it,  and  where  orig- 
inal evidence  may  be  heard  upon  it  It  is  no 
part  of  the  appeal.  It  is  indeed  a  new  case. 
Though  the  procedure  is  collateral  to  a  case 
on  appeal,  yet  it  involves  a  matter  that  is  in- 
dependent of  any  question  raised  by  the  ap- 
peal. It  embraces  a  showing  that  was  not 
made  in  the  court  below,  and  which  there- 
fore could  not  be  embraced  in  the  appeal. 
That  showing  could  not  be  made  until  the 
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appeal  was  taken,  for  the  showing  itself  is 
that  of  the  pendency  of  the  appeal  and  the 
necessity  for  suit  money  and  maintenance 
which  that  appeal  has  caused.  The  making 
of  this  showing  in  the  circuit  court  is  not 
prevented  by  the  appeal.  That  appeal  affects 
only  that  which  has  been  done  by  the  circuit 
court.  It  removes  the  case  to  the  appellate 
court  for  review  of  what  the  circuit  court  has 
already  done.  It  does  not  deprive  the  cir- 
cuit court  of  Jurisdiction  to  make  orders  in 
the  cause  upon  matters  that  are  distinct  from 
the  questions  involved  in  the  appeal  and  es- 
.peclally  those  which  are  in  aid  of  the  appeal. 
State  V.  Harness,  42  W.  Va.  414,  26  S.  E. 
270;  Hutton  v.  Lockridge.  27  W.  Va.  428; 
Beard  v.  Arbuckle,  19  W.  Va.  145.  An  ap- 
peal does  not  always  remove  a  case  so  as  to 
leave  the  circuit  court  absolutely  lifeless  in 
regard  to  it.  "Matters  independent  of  and 
distinct  from  the  questions  Involved  in  the 
appeal  are  not  taken  from  the  Jurisdiction  of 
the  trial  court.  Such  matters  as  the  appeal 
does  not  cover  are  purely  collateral  or  sup- 
plemental, lying  outside  of  the  issues  framed 
in  the  case,  or  arising  subsequent  to  the  de- 
livery of  the  Judgment  from  which  the  ap- 
peal is  prosecuted.  The  general  rule  that  a 
case  leaves  the  Jurisdiction  of  the  trial  court 
when  an  appeal  is  perfected  is  not  impinged 
by  holding  that  purely  collateral  or  supple- 
mental matters  are  left  under  the  control  of 
the  trial  court,  notwithstanding  the  loss  of 
Jurisdiction  over  the  case  taken  to  the  higher 
court"  Elliott  on  App.  Pro.,  §  546.  This 
principle  is  wholly  ignored  in  Oralle  v.  Gralle, 
81  Va.  773,  the  case  relied  upon  by  appellant. 
Yet  in  recognition  of  the  principle,  Judge 
Brannon,  in  State  v.  Harness,  supra,  said: 
"The  appeal,  however,  does  not  cover  mat- 
ters not  embraced  within  the  issues  made  by 
the  record,  though  such  matters  may  grow 
out  of  the  same  subject." 

Our  statute  on  divorce  procedure  vests  Ju- 
risdiction in  the  circuit  court  to  make  orders 
for  suit  money  and  maintenance.  Code  1906, 
c.  64,  §  9.  This  power  by  our  law  lies  in 
no  other  court  The  language  of  the  statute 
is:  "The  court  in  term,  or  the  Judge  in  vaca- 
tion, may  at  any  time  pending  the  suit,  make 
any  order  that  may  be  proper  to  compel  the 
man  to  pay  any  sum  necessary  for  the  main- 
tenance of  the  woman,  and  to  enable  her  to 
carry  on  the  suit"  That  statute  plainly  re- 
lates to  the  circuit  court.  It  puts  the  power 
there.  It  could  not  put  it  in  this  court;  the 
Constitution  forbids.  And  it  puts  the  Juris- 
diction in  the  circuit  court  to  be  employed 
**at  any  time  pending  the  suit"  The  power 
may  be  exercised  during  the  original  penden- 
cy of  the  suit,  or  during  its  subsequent  pen- 
dency on  appeal  if  the  circuit  court  then  acts 
on  matters  that  are  independent  of  those  it 
has  already  acted  upon  and  from  which  the 
appeal  has  been  taken.  On  appeal  it  is  the 
same  suit;  it  is  again  pending.  True,  for 
some  purposes  an  appeal  is  considered  a  new 


suit,  but  In  every  case  it  must  be,  from  the 
very  nature  of  things,  the  same  suit  that  once 
before  was  pending  below.  The  statute  plain- 
ly contemplates  that  as  long  as  the  contest  in 
relation  to  a  divorce  is  being  litigated  the 
circuit  court  shall  have  power  to  make  proper 
orders  for  suit  money  and  maintenance,  even 
though  the  litigation  is  being  continued  on 
appeal.  While  an  appeal  may  in  one  sense 
be  a  new  suit,  yet  in  the  sense  of  this  stat- 
ute it  is  simply  a  new  or  continued  penden- 
cy of  the  same  suit.  Statutes  of  New  York 
and  California  in  virtually  the  same  terms 
as  the  one  under  consideration  have  received 
the  construction  which  we  give.  McBrlde  v. 
McBride,  119  N.  Y.  519,  23  N.  B.  1065;  Bohn- 
ert  V.  Bohnert,  91  Cal.  428,  27  Pac.  732,  and 
other  cases. 

An  expression  in  Beard  v.  Arbuckle,  supra, 
is  directly  pertinent  to  the  case  before  us. 
While  it  relates  to  the  power  of  the  circuit 
court  to  appoint  a  receiver  in  a  cause  which 
is  pending  on  appeal,  and  Justifies  such  pow- 
er, yet  the  same  is  analogous  to  the  matter 
at  hand.  The  remarks  are  quite  as  applicable 
in  asserting  the  power  of  the  circuit  court  to 
award  suit  money  and  maint^iance  pending 
appeal,  and  in  denying  the  Jurisdiction  of 
this  court  in  the  premises.  Judge  JohnsoD 
says:  "The  court  was  asked  to  do  something 
in  the  cause  not  involved  in  any  of  the  de- 
crees theretofore  rendered.  It  was  entirely 
independent  of  them,'  or  any  of  them.  •E«n- 
tirely  new  evidence  might  have  been  heard 
upon  the  petition,  which  could  not  be  heard 
in  this  court,  therefore  it  would  not  be  prop- 
er for  this  court,  pending  the  appeal  and  su- 
persedeas, to  appoint  a  receiver;  and  if  such 
appointment  could  not  be  made  by  the  circuit 
court  there  might  be  a  denial  of  Justice." 

The  power  to  award  suit  money  or  main 
tenance  pending  the  appeal  of  a  divorce  suit 
is  solely  in  the  circuit  court  The  making  of 
such  an  award  is  the  exercise  of  an  original 
Jurisdiction  which  is  not  vested  in  the  ap- 
pellate court  The  decree  will,  therefore,  be 
affirmed. 

BRANNON,  J.  (dissenting).  We  must  say 
that  whether  alimony  pending  suit  or  al- 
lowance to  the  wife  to  carry  on  her  suit 
shall  be  made  is  not  matter  of  absolute  right, 
but  comes  under  the  sound  discretion  of  the 
court,  and  is  a  question  for  the  court,  to  be 
decided  upon  the  facts.  Goff  v.  Golf,  64  W. 
Va.  364,  46  S.  E.  177.  It  is  a  question  savor- 
ing of  the  merits,  and  is  litigable  between 
the  parties,  and  is  to  be  Judged  of  in  almost 
all  cases  by  the  record  of  the  appeal,  though 
affidavits  may  be  read  upon  the  question.  It 
is  so  much  litigable  that  the  order  of  the 
court  is  appealable.  This  being  so,  how  can 
a  circuit  court,  after  final  decree  and  pw- 
fected  appeal,  decree  alimony,  temporary  or 
suit  money,  seeing  that  after  appeal  the  low- 
er court  is  bereft  of  Jurisdiction  over  the  sub- 
ject and  the  parties,  except  to  preserve  the 
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res  In  litigation  to  abide  the  decision  of  the 
appeal?  The  parties  and  the  cause  and 
rights  Involved  in  It  are  in  the  appellate 
court,  and  yet  the  lower  court  is  to  say 
whether  such  money  is  to  be  given,  and  fix 
the  amount  of  expenses  even  in  the  appellate 
oourt  Authorities  in  Crawford  v.  Fickey,  41 
W.  Va.  546,  23  S.  E.  662.  "Pending  appeal 
from  a  decree  to  which  a  supersedeas  has 
been  issued,  and  perfected  by  bond*  the  only 
orders  the  court  below  can  make  are  such 
as  are  needed  to  preserve  the  rem  In  litiga- 
tion." Cralle  v.  Cralle,  81  Va.  773.  That 
case  is  just  like  our  case.  After  appeal  per- 
f ected  the  low^er  court  decreed  the  wife  mon- 
ey to  defend  the  appeal  and  a  monthly  sum 
for  support  during  its  pendency,  and  the  Su- 
preme Court  held  such  decree  unauthorized. 
Nelson  on  Divorce,  S  863,  after  suggesting 
some  arguments  in  favor  of  the  continued 
power  of  the  lower  court  to  make  such  de- 
cree, says :  "On  the  contrary,  the  whole  pow- 
er should  not  be  delegated  to  the  lower  court, 
for  during  the  pendency  of  the  appeal  the  ap- 
pellate court  may  find  it  necessary  to  change 
-the  amount  of  alimony  and  suit  money  and 
to  make  further  orders  concerning  the  same. 
Where  the  practice  is  not  controlled  by  stat- 
ute, the  ordinary  rules  of  practice,  as  well 
as  plain  principles  of  law,  would  suggest  that 
the  jurisdiction  of' the  lower  court  Is  lost 
when  the  appeal.is  perfected.  Before  the  ap- 
peal is  perfected  the  lower  court  has  the 
power  to  award  alimony  and  any  sum  of  mon- 
ey necessary  to  enable  the  wife  to  prepare 
the  case  for  appeal,  Including  clerks*  and  re- 
porters' fees,  the  cost  of  printing  the  record, 
etc.,  and  a  suitable  attorney  fee  for  making 
such  preparation.  When  the  appeal  Is  per- 
fected all  proceedings  in  the  lower  court  are 
stayed,  and  the  application  must  be  made  to 
the  appellate  court,  which  now  has  complete 
jurisdiction  over  the  parties.  Upon  reversal 
the  lower  court  will  obtain  jurisdiction  over 
the  parties  again,  and  may  make  further  or- 
ders concerning  alimony  and  attorney  fees." 
My  own  research  brings  me  to  that  conclu- 
sion, though  a  few  cases  against  it  may  be 
found.  Supporting  this  holding,  see  State  ex 
r^.  Shrader  V.  Phillips,  32  Fla.  403,  13  South. 
920;  Jenkins  y.  Jenkins,  91  111.  167;  Elzas 
▼.  EHzas,  183  111.  160,  55  N.  E.  669;  Watklns 
▼.  Watklns,  66  Mo.  App.  468;  Prlne  v.  Prine, 
36  Fla.  676,  18  South.  781,  34  L.  R.  A.  87 ; 
Chalfee  v.  Chaffee,  14  Mich.  463;  Disborough 
▼.  Disborough,  51  N.  J.  Eq.  306,  28  Atl.  3; 
Vanduzer  v.  Vanduzer,  70  Iowa,  614,  31  N. 
W.  956;  Lake  ▼.  Lake,  17  Nev.  230,  238,  30 
Pac.  878;  Krause  v.  Krause,  23  Wis.  356; 
Wagner  v.  Wagner,  36  Minn.  239,  80  N.  W. 
766.  Many  cases  hold  that  the  power  to 
make  such  allowance  resides  in  the  appellate 
court,  and  this  impliedly  denies  jurisdiction 
in  the  court  of  original  jurisdiction,  as  will 
be  seen  from  Lake  v.  Lake  and  others  of  the 


above  cases.  I  see  that  14  Cyc.  745,  says  the 
cases  somewhat  differ  as  to  the  power  of  the 
appellate  court  to  make  such  allowance  after 
appeal,  but  the  weight  of  authority  seems  in 
favor  of  the  exercise  of  the  power.  Such  is 
my  conclusion  from  the  many  cases  there  cit- 
ed; but  they  do  not  decide  the  exact  point 
before  us.  The  case  of  Lane  v.  Lnne,  26 
App.  Cas.  (D.  C.)  235,  so  holds.  It  is  report- 
ed in  that  valuable  work,  American  &  Eng- 
lish Annotated  Cases  (volume  6,  p.  683). 
See  collection  of  cases  in  same  work  (volume 
3,  p.  51).  Cases  cited  for  the  power  of  the 
lower  courts  generally  depend  on  statutes. 
So  it  is  with  California.  3  Am.  &  Eng.  Ann. 
Cas.  52.  The  case  of  Rohrback  v.  Rohrback, 
75  Md.  317,  23  Atl.  610,  expressly  says  that 
it  Is  based  on  a  statute  giving  the  lower  court 
the  same  power  after  appeal  as  the  ecclesias- 
tical court  had.  Twice  has  the  Illinois  court 
said  that  but  for  a  statute  in  that  state  there 
could  be  no  question  that  the  lower  court 
has  no  such  power  after  appeal.  Jenkins  v. 
Jenkins,  91  111.  167;  Elzas  t.  EUzas,  183  UL 
160,  55  N.  E.  669. 

MILLER^  J.,  concurs  with  BRANXOX.  J. 


(7  Oa.  App.  489) 
RYLEE  V.  BANK   OF  STATHAM. 
(No.  1,918.) 

((>>urt  of  Appeals  of  Georgia.     Feb.  25,  1910.) 

(Syllabus  hy  the  Court,) 

1.  Evidence  (j  368*)— Witnesses  (§  201*)— 
Papers  in  Court  in  Possession  or  Wit- 
ness—Pbivileged  COKMUNICATIONS  —  COM- 

ifUNicATioNS  Between  Attorney  and  (Cli- 
ent. 

Where  It  is  shown  that  a  paper  whicli 
would  afford  evidence  material  to  the  issue  is  in 
court,  in  the  possession  of  a  witness,  it  is  the 
duty  of  the  judge  to  require  its  production  In- 
stanter,  unless  it  appears  that  the  testimony 
sought  to  be  elicited  is  privileged.  Moore  v. 
Central  of  Georgia  Ry.  Co.,  1  Ga.  App.  514  (3), 
58  S.  E.  63.;  Daniel  v.  State,  55  Ga.  223; 
Trustees  of  CJhester  Church  v.  Blount,  70  Ga. 
782.  Communications  between  an  attorney  and 
his  client  are  privileged,  and  hence  the  contents 
of  a  letter  written  by  an  attorney  to  his  client 
is  privileged.  However,  neither  the  fact  that 
the  attorney  communicated  with  his  client,  nor 
that  subsequently  the  client  acted  under  advice 
of  counsel,  nor  Uie  date  that  the  attorney  com- 
municated with  such  client,  is  excluded  by  rea- 
son  of  privilege.  Consequently  the  postmark  on 
the  envelope  which  contained  the  letter  from  at- 
torney to  cUent,  or  the  date  of  the  letter  itself, 
is  admissible  for  the  i>urpo8e  of  showing  the  day 
on  which  the  communication  was  mailed  and  re- 
ceived. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1540-1558,  Dec.  Dig.  S  368  ;♦  Wit- 
nesses, Dec.  Dig.  §  201.*] 

2.  Courts  (§  189*)— Cnr  Courts— Right  to 
Give  Equitable  Relief. 

Although  the  several  city  courts  are  without 
jurisdiction  in  equity,  still  tliey  may  mold  their 
judgment  in  accordance  with  equitable  prind- 
ples,  where  the  defendant  interposes  an  equita- 
ble defense.  In  a  case  in  which  the  defendant 
sets  up  in  his  answer  that  he  has  deposited  with 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


384 


67  SOUTHEASTERN  REPORTER. 


(Ga. 


the  plaintiff  certain  collateral  to  secure  the  pay- 
ment of  his  indebtedness  to  the  plaintiff,  and 
that  his  indebtedness  has  been  fully  paid,  and 
asks  that  the  plaintiff  be  required,  by  the  judg- 
ment of  the  court,  to  return  to  him  his  collat- 
eral, and  upon  the  trial  these  statements  of  the 
answer  are  proved  without  contradiction,  the 
judgment  of  the. city  court  should  be  so  molded 
as  to  require  that  the  defendant's  collateral  be 
returned  to  him. 

[Ed.  Note. — For  other  cases^  see  Courts,  Dec. 
Dig.  §  189.«] 

3.  Bills  and  Notes  (§  534*)— AlCTions— At- 
torney's Fees— Notice— Sufficiency. 

Eveiy  citizen  is  presumed  to  know  the  law ; 
and  the  notice  which  the  statute  requires  to  be 
given,  in  order  to  fix  upon  the  defendant  liabil- 
ity for  attorney's  fees  (Laws  1900,  p.  53),  is 
sufficient  if  It  states  the  contract  upon  which 
suit  will  be  brought,  the  term  of  the  court  to 
which  the  suit  will  be  filed,  and  refers  specifical- 
ly to  the  act  above  cited.  Such  a  notice  is  not 
in  a  legal  sense  misleading,  though  the  defend- 
ant be  notified  that  he  will  be  liable  for  attor- 
ney's fees  unless  the  principal  and  interest  of 
his  obligation  is  paid  within  10  days  after  the 
receipt  of  the  notice. 

[Ed.   Note.— For  other,  cases,   see   Bills  and 
Notes,  Dec.  Dig.  §  534.*] 

4-  Bills  and  Notes  (§  634*)  —  Actions — 
Right  to  Attorney's  Fees— Possession  of 
Collateral  Security. 

A  creditor,  who  has  in  his  hands  as  collat- 
eral security  notes  belonging  to  his  debtor  which 
could  have  been  collected  before  maturity  of  the 
indebtedness  due  to  him,  or  prior  to  return  day 
of  the  term  of  court  to  which  suit  upon  the  in- 
debtedness secured  by  such  collateral  was 
brought,  cannot,  as  against  such  debtor,  claim  a 
judgment  for  attorney's  fees  as  to  any  amount 
which  might,  by  the  exercise  of  ordinary  dili- 
gence, have  been  collected  from  such  collateral. 
Consequently,  where  a  defendant  denies  the  plain- 
tiff's right  to  recover  attorney's  fees,  and  the 
burden  is  thus  cast  upon  the  plaintiff  to  estab- 
lish his  right  to  such  attorney  s  fees,  and  it  ap- 
pears that  the  note  or  contract  upon  which  the 
attorney's  fees  are  asked  was  secured  by  collat- 
eral notes  sufficient  in  amount  to  have  dis- 
charged the  entire  liability  of  the  debtor,  the 
plaintiff  fails  to  establish  his  claim  for  attor- 
ney's fees,  unless  he  shows  that  the  collateral 
notes  were  in  fact  not  collectible  upon  the  re- 
turn day  of  the  court  to  which  suit  was  brought, 
either  because  such  collateral  notes  were  not 
due,  or  for  some  other  reason. 

[Ed.   Note. — For   other   cases,   see   Bills   and 
Notes,  Cent.  Dig.  §§  1946,  1947;    Dec.  Dig.  i 

5.  Bills  and  Notes  (|  534*)— Actions— At- 
torney's Fees— Computation. 

Where  attorney's  fees  are  recoverable  at  all, 
their  amount  is  not  determined  by  the  amount 
claimed  to  be  due  upon  return  day,  but  is  fixed 
(except  so  far  as  the  result  may  be  affected  by 
special  circumstances  of  an  equitable  nature)  by 
the  amount  actually  due  on  the  return  day  and 
subsequent  interest,  if  any,  as  determined  either 
by  voluntary  payments  made  subsequent  to  the 
return  day,  or  by  the  amount  of  the  judgment 
for  principal  and  interest  (if  no  such  payments 
have  been  made)  which  the  plaintiff  is  entitled 
to  recover, 

[Ed.   Note.— For  other  cases,   see   Bills   and 
Notes,  Dec.  Dig.  §  534.*] 

6.  Bills  and  Notes  (§  534*)— Actions— Waiv- 
es BY  Plaintiff  of  Attorney's  Fees— Set- 
tlement. 

As  such  attorney's  fees  as  are  recoverable 
are  in  the  nature  of  liouidated  damages  which 
inure  to  the  benefit  of  the  plaintiff,  and  are  not 
a  provision  for  the  benefit  of  his  attorney,   a 


plaintiff,  who  has  given  the  required  notice  ♦en- 
titling him  to  recover  attorney's  fees,  may  waive 
them  by  settling  with  the  defendant  in  full,  or 
by  accepting  payments  thereon  from  the  defend- 
ant, under  an  ai^reement  or  understanding  not 
to  insist  on  the  liability  created  by  the  notice. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  §  534.*] 

Error  from  City  Court  of  Jefferson ;  W.  W. 
Stark,  Judge. 

Action  by  the  Bank  of  Statham  against  E. 
H.  Rylee.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Lewis  C.  Russell,  for  plaintiff  in  error.  R, 
L.  J.  Smith  and  Cobb  &  Erwin«  for  defendant 
in  error. 

RUSSELL,  J.  The  first  beadnote  is  a  suf- 
flcient  elaboration  of  the  ruling  therein  con- 
tained. It  appears  from  the  record  to  be  un- 
disputed that  there  was  an  agreement  be- 
tween the  plaintiff  in  error  (the  defendant  In 
the  court  below)  and  a  duly  authorized  agent 
of  the  bank,  in  charge  of  its  affairs,  by  which 
the  bank  agreed  that,  if  the  defendant  would 
pay  before  a  designated  day  the  principal  and 
interest  on  the  note  which  formed  the  basis 
of  the  suit,  the  bank's  claim  for  attorney's 
fees  would  be  waived.  It  was  contended  by 
the  plaintiff  in  error  (and  the  record  shows 
it  was  not  disputed  by  the  bank)  that  this 
agreement  remained  in  force  until  the  cashier 
of  the  bank  received  a  letter  from  Mr.  Smith, 
the  attorney  for  the  bank.  The  defendant 
contended  that  the  original  agreement,  by 
which  the  bank  agreed  to  waive  its  claim  for 
attorney's  fees,  upon  the  condition  that  he 
was  to  pay  the  principal  and  interest  by  the 
first  day  of  the  court,  which  met  upon  the 
first  Monday  in  October,  was  subsequently 
extended  by  the  agent  of  the  bank,  for  the 
reason  that  it  was  not  convenient,  upon  the 
day  mentioned,  for  the  purchaser  of  certain 
cotton,  the  proceeds  of  which  were  to  be  ap- 
plied by  the  defendant  upon  his  note,  to 
weigh  or  pay  for  the  cotton  that  day.  The 
defendant  insisted  that,  when  he  stated  to 
the  agent  of  the  bank  that  the  necessity  of 
weighing  the  cotton  would  cause  a  delay  and 
that  he  would  not  permit  this  unless  the  bank 
was  willing,  he  was  informed  that  it  would 
be  satisfactory  to  the  bank  whenever  the  cot- 
ton could  be  weighed  and  paid  for  by  Mr. 
Camp,  the  buyer.  The  witness  for  the  bank 
testified  that  when  he  received  the  letter  from 
Mr.  Smith,  the  attorney  for  the  bank,  he  show* 
ed  the  letter  to  Rylee  and  withdrew  any  fur- 
ther extension  of  time. 

In  the  Issue  thus  raised  it  became  material 
to  determine  when  the  cashier  of  the  bank 
received  the  letter  from  Smith,  because  there 
can  be  no  dispute  that  any  payments  prior 
to  that  date  would  not  be  chargeable  with  the 
attorney's  fees,  under  the  agreement.  The 
cashier,  who  was  testifying,  was  unable  to 
give  the  date  from  recollection.  This  fact 
developed  upon  cross-examination  of  the  wit- 
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iiess,  and,  in  responde  to  inquiry,  the  witness 
stated  that  he  bad  the  letter  in  his  pocket  at 
the  time.  Counsel  for  the  plaintiff  asked  the 
court  to  require  the  letter  produced,  for  the 
sole  purpose  of  enabling  the  witness  to  fix 
the  date.  Upon  the  defendant's  counsel  ob- 
jecting to  the  letter,  the  court  refused  to  re- 
quire the  witness  to  produce  the  letter,  even 
for  the  purpose  of  refreshing  witness*  recol- 
lection of  the  datei  upon  the  ground  that  it 
was  a  confidential  communication,  and  privi- 
leged, because  it  was  a  communication  be- 
tween attorney  and  client  We  do  not  think 
that  the  rule  in  relation  to  advice  or  infor- 
mation given  by  counsel  to  his  client  Is  as 
strict  or  as  well  grounded  upon  the  same  rea- 
sons as  the  considerations  of  public  policy 
which  prohibit  an  attorney's  disclosure  of 
facts  which  may  have  come  to  his  knowledge 
through  his  client  The  client  is  supposed  to 
communicate  facts  which,  either  directly  or 
indirectly,  may  relate  to  his  cause.  The  at- 
torney does  not  usually  furnish  facts,  though 
he  is  always  presumed  to  correctly  furnish 
the  law  to  his  clients. 

But  conceding  that  the  contention  of  coun- 
sel  is  well  taken,  and  that  the  contents  of  the 
letter,  In  so  far  as  any  information  or  advice 
communicated  by  Mr.  Smith  to  his  client  is 
concerned,  was  privileged,  still  it  seems  to  us 
that  the  mere  date  of  the  letter  (as  a  fact 
illustrative  of  the  time  when  Rylee  and  the 
bank  cashier  had  their  conversation)  could 
not  be  in  any  true  sense  proof  of  the  commu- 
nication, and  certainly  not  such  proof  of  the 
nature  or  contents  of  the  communication  as 
is  privileged.  The  fact  that  one  wrote  to 
another,  as  well  as  the  fact  that  a  letter 
bore  the  postmark  of  a  certain  date,  which 
might  be  indicative  of  the  time  when  the  let- 
ter was  written  or  received,  has  been  held  to 
be  admissible,  although  the  contents  of  the 
letter  might  be  privileged.  We  do  not  consid- 
er the  date  that  the  cashier  received  the  let- 
ter a  controlling  fact  in  this  case;  but  as  all 
the  evidence  is  competent  which  tends  to  il- 
lustrate, even  circumstantially,  the  truth  of 
any  contention  of  either  party  to  a  case,  is 
competent,  and  as  the  witness  stated  that  he 
had  the  letter  in  court,  we  think  the  defend- 
ant had  the  right  to  have  the  date  of  the 
letter  shown,  for  the  reason  that  It  might  be 
a  circumstance  corroborative  of  his  testimony 
as  to  the  time  when  Flte,  the  cashier,  refused 
any  further  extension,  and  might  have  tend- 
ed to  have  discredited  Fite's  statement  upon 
that  subject  The  witness  was  under  cross- 
examination,  and  it  was  the  right  of  the  op- 
posite party  to  make  that  cross-examination 
a  thorough  and  sifting  test  of  the  witness' 
credibility.  It  can  readily  be  seen  that,  if  it 
bad  appeared  from  the  date  that  the  letter 
was  actually  written  after  the  time  that  Rylee 
Insists  that  the  second  agreement  between 
Flte,  the  cashier,  and  himself  was  entered  in- 
to, this  circumstance  would  have  been  strong- 
ly corroborative  of  the  testimony  of  Rylee  de- 
livered later  in  the  trlaL 
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2.  It  is  insisted  that  the  verdict  is  con- 
trary to  evidence,  in  that,  the  defendant  hav- 
ing pleaded  that  he  had  deposited  with  the 
bank  a  large  amount  in  notes  as  collateral  to 
secure  the  note  sued  on  and  asked  the  court 
to  direct  that  it  be  returned  to  him  by  the 
bank  In  the  event  it  was  found  that  his  in- 
debtedness had  been  paid,  and  having  proved 
this  plea  by  undisputed  evidence,  the  Judg- 
ment of  the  court  should  have  been  so  mold- 
ed as  to  require  the  bank  to  return  to  the 
defendant  his  collateral.  The  Judge  found 
that  the  defendant  owed  the  bank  nothing, 
and  entered  Judgment  for  the  cost  in  favor 
of  the  defendant.  There  was  no  evidence 
to  contradict  the  fact  that  the  defendant  had 
paid  the  bank  all  that  it  claimed ;  and  it  was 
therefore  error  not  to  enter  a  Judgment  di- 
recting that  the  defendant's  collateral  in  the 
hands  of  the  bank  be  returned  to  him.  The 
answer  of  the  defendant  upon  this  point  was 
in  effect  an  action  of  trover,  and  the  undis- 
puted proof  entitled  the  plaintiff  to  recover 
his  collateral  notes,  even  though  the  evi- 
dence would  not  have  authorized  him  to  re- 
cover an  alternative  verdict  In  damages.  It 
is  true  that  the  city  courts  have  no  original 
Jurisdiction  in  equity,  and  cannot  grant  af- 
firmative relief  in  equity.  But  they  can, 
in  many  cases,  mold  their  Judgments  in  ac- 
cordance with  equitable  principles.  In  the 
present  case,  however,  there  was  no  need  to 
proceed  according  to  the  rules  of  equity,  be- 
cause any  one  who  has  deposited  a  pledge 
or  collateral  with  another  as  security  for  an 
indebtedness  due  by  himself  to  the  latter 
may  (if  the  pledge  is  refused  him  after  the 
debt  which  It  was  pledged  to  secure  has  been 
fully  paid)  recover  possession  of  such  col- 
lateral by  trover.  This  being  so,  we  think 
that  where  it  is  properly  pleaded  in  defense 
of  an  action  upon  a  note  that  the  indebted- 
ness was  one  which  personal  property  was 
pledged  to  secure,  and  that  it  has  been  fully 
paid,  and  the  return  of  the  collateral  Is  ask- 
ed, the  defendant  would  be  entitled  to  a  Judg- 
ment awarding  him  possession  of  the  pledge 
or  collateral. 

3.  We  confess  that  the  notice  of  the  inten- 
tion to  ask  Judgment  for  attorney's  fees  is 
liable  to  be  misleading  to  one  ignorant  of  the 
law,  who  is  notified  that  a  Judgment  for  at- 
torney's fees  will  be  asked  unless  he  pays  the 
note  and  interest  thereon  within  ten  days 
from  the  date  of  the  notice.  If  one  should 
receive  a  notice,  dated  August  24th,  notify- 
ing him  that  a  Judgment  for  attorney's  fees 
will  be  taken  unless  the  principal  and  inter- 
est, amounting  to  a  large  sum,  is  paid  by 
September  4th,  when  as  a  matter  of  fact  the 
return  day  is  September  18th,  thus  giving 
him  two  Weeks  longer  in  which  to  make  his 
arrangements  to  pay,  the  notice  would  be  apt 
to  create  a  feeling  of  hopelessness,  which 
might  yield  to  successful  effort  if  the  debtor 
knew  that  under  the  law  he  had  two  weeks 
longer  In  which  to  raise  the  money.  We  say 
this  is  a  possibility  if  the  person  tvho  rt- 
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celves  such  a  notice  Is  Ignorant  of  the  law. 
However,  by  a  presiunption,  theoretical  in 
its  nature,  no  man  is  Ignorant  of  the  law  or 
of  any  part  of  it  Every  man  knows  the  law, 
even  to  the  minutest  details  of  matters  of 
procedure. 

The  notice  in  the  present  case  cannot  be 
held  insufficient.  It  is  as  follows:  "Com- 
merce, Ga.,  August  24,  1907.  Mr.  E.  H.  Ry- 
lee,  Statham,  Ga. — Dear  Sir:  I  write  again 
to  inform  yon  of  the  fact  that  I  hold,  for 
immediate  collection,  the  waiver  note  which 
you  gave  to  the  Bank  of  Statham,  of  Sta- 
tham, Ga.  As  you  know,  the  note  is  dated 
4th  day  of  April,  1907,  due  4th  day  of  May, 
1907,  for  $2,304.19  principal,  with  interest 
at  8  per  cent  after  maturity,  and  no  credits 
whatever  on  said  note,  making  a  total,  prin- 
ctpal  and  interest,  of  $2,360  now  due.  Your 
note  also  calls  for  10  per  cent  attorney's 
fees  in  addition  to  the  principal  and  Inter- 
est, and  these  attorney's  fees  are  now  col- 
lectible by  law  (see  Acts  of  1900,  page  53), 
provided  the  holder  of  the  note  gives  you  ten 
days*  notice  of  his  intention  to  .file  suit  on 
said  note.  I  hereby  give  you  notice,  as  re- 
quired by  above-cited  act,  of  my  intention  to 
bring  suit  against  you  on  said  note,  said  suit 
to  be  filed  in  the  city  court  of  Jefferson,  in 
Jackson  county,  Georgia,  returnable  to  the 
next  October  term  (1907)  thereof,  after  you 
have  received  the  ten  days'  notice  as  requir- 
ed by  law.  I  am  sending  you  this  written 
notice  by  registered  letter,  and  am  keeping 
an  exact  copy  thereof,  so  that  I  can  show  by 
the  return  register  receipt,  duly  signed  by 
you,  the  exact  date  upon  which  you  received 
this  written  notice.  Immediately  after  the 
expiration  of  ten  days  from  the  receipt  of 
this  written  notice  by  you,  I  will  file  suit 
against  you  on  said  note  in  the  said  city 
court  of  Jefferson,  Jackson  county,  Georgia, 
and  said  suit  will  be  brought  against  you  for 
the  principal,  interest,  and  also  for  the  10 
per  cent  attorney's  fees,  unless  the  principal 
and  interest  ($2,3G0)  now  due  is  paid  to  me 
before  the  end  of  ten  days.  Hoping  to  hear 
from  you  within  ten  days,  I  am,  yours  very 
truly,  R.  L.  J.  Smith,  Atty.  for  Bank  of 
Statham." 

This  notice  contains  all  that  is  essential, 
in  that  it  states  the  note  upon  which  attor- 
ney's fees  will  be  claimed,  and  the  court  and 
the  term  thereof,  to  which  the  suit  will  be 
filed.  It  \b  more  specific  than  is  necessary. 
Although  it  relies  upon  the  presumption  that 
the  maker  of  the  note  knows  the  law,  and 
therefore  cannot  be  misled  by  the  statement 
that  the  right  to  require  attorney's  fees  will 
attach  if  the  note  is  not  paid  in  ten  days 
from  the  notice,' instead  of  that  it  will  at- 
tach if  the  payment  is  not  made  before  re- 
turn day,  this  notice  (in  order  to  save  the 
debtor  from  the  trouble,  which  so  many  of 
us  experience,  of  not  knowing  where  to  find 
the  law  that  we  know)  ''puts  its  finger  upon 
the  spot"  and  cites  the  debtor  to  the  statute, 


where  he  can  compare  his  knowledge  of  the 
law  with  its  very  letter. 

4.  Ab  pointed  out  in  Kelley  v.  Farmers'  & 
Merchants'  Bank,  6  Ga.  App.  691,  65  S.  E. 
706,  where  the  creditor  holds  collateral  notes, 
there  is  a  difference  between  the  principal 
debt  and  the  attorney's  fees  which  may  be 
allowed  thereon,  which  affects  the  debtor's 
rights  and  liability.  As  well  pointed  out  by 
Chief  Judge  Hill,  if  the  holder  of  collateral 
which  might  have  been  collected  before  giv- 
ing of  the  notice  of  intention  to  claim  attor- 
ney's fees,  or  before  the  return  day,  is  not 
altogether  as  diligent  as  he  mi^t  have  been, 
nevertheless,  if  the  collections,  when  made, 
are  applied  to  the  reduction  of  the  principal 
debt  the  debtor  suffers  no  injury.  On  the 
other  hand,  if  the  holder  of  collateral  does 
not  use  ordinary  diligence  to  collect  it  when 
due,  and  if,  by  reason  of  the  lack  of  ordinary 
diligence  on  his  part,  collateral  notes  in  his 
hands  and  which  he  is  bound  to  collect  are 
not  collected  and  applied  to  the  reduction  of 
the  pledgor's  indebtedness  prior  to  the  re- 
turn day,  the  debtor  is  damaged  by  reason 
of  the  creditor's  act  The  creditor's  right  to 
ask  attorney's  fees  in  some  amount  is  creat- 
ed by  the  proof  that  he  has  given  the  notice 
required  by  the  statute;  but  even  after  that 
there  may  be  circumstances  which  will  re- 
quire the  introduction  of  proof  upon  his  part 
to  fix  the  amount  to  which  he  may  be  en- 
titled. Where  the  stipulation  is  that  the 
debtor  will  pay  reasonable  attorney's  fees.  It 
has  been  uniformly  held  that  the  plaintiff 
must  prove  what  amount  or  per  cent,  would 
be  reasonable;  and  so,  in  a  case  where  it 
appears  that  the  creditor  has  pledged  to  hira 
collateral  notes  of  an  amount  more  than  suf- 
ficient to  discharge  the  indebtedness  which 
the  collateral  notes  are  pledged  to  secure,  as 
we  held  in  reversing  the  judgment  of  the 
trial  court  in  the  Kelley  Case,  supra,  the 
creditor  will  not  be  permitted  to  collect  at- 
torney's fees  upon  such  amount  of  the  col- 
lateral as  he  might  by  the  exercise  of  ordi- 
nary diligence  have  collected  before  return 
day. 

The  provision  in  favor  of  the .  creditor, 
which  is  an  exception  to  the  general  rule 
that  declares  all  contracts  to  pay  attorney's 
fees  in  addition  to  Interest  to  be  void,  is  In 
the  nature  of  liquidated  damages,  and  the 
law  will  not  permit  the  holder  of  collateral, 
who  has  not  merely  the  x>ower,  but  also  the 
duty,  to  collect  and  appropriate  the  proceeds 
to  the  payment  of  his  debt  to  damage  the 
defendant  by  subjecting  him  to  attorney's 
fees,  and  thus  profiting  by  his  own  wrong  and 
enjoying  the  fruits  of  his  own  negligence. 
If  a  creditor  holds  collateral,  he  is  a  bailee, 
intrusted  with  the  agency  of  collecting,  when 
due,  the  collateral  in  his  hands,  if  the  same 
be  promissory  notes,  and  of  applying  the 
money  forthwith  on  the  indebtedness  whi<^ 
they  are  pledged  to  secure.  When  the  evi- 
dence shows  a  creditor  in  possession  of  col- 
lateral, he  must,  in  order  to  make  out  a  ease 
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entitling  him  to  damages  against  his  bailor, 
prove  that  he  has  exercised  ordinary  dili- 
gence. He  is  the  plaintiff  as  to  attomey*s 
fees  as  well  as  to  the  principal  and  interest, 
nnd,  as  there  is  no  presumption  that  a  bailee 
floes  or  does  not  use  ordinary  care,  he  must 
make  it  appear,  in  order  to  recover  attor- 
ney's fees,  that  the  notes  in  his  hands  as  col- 
lateral, especially  where  they  apparently 
amount  to  a  greater  sum  than  is  necessary 
to  discharge  the  debt,  were  not  collectible  be- 
fore the  return  day,  either  because  the  col- 
lateral notes  were  not  due,  or  because,  by 
reason  of  the  insolvency  of  the  makers,  or  for 
some  other  reason,  they  could  not  by  ordinary 
diligence  have  been  collected. 

In  the  present  case,  the  collateral  notes 
pledged  for  securing  the  payment  of  the  note 
upon  which  the  suit  was  brought  amounted 
to  several  hundred  dollars  more  than  the  de- 
fendant's note.  If,  by  ordinary  diligence,  the 
plaintiff  could  have  collected  these  notes  be- 
fore maturity  of  the  defendant's  indebted- 
nefls,  it  was  its  duty  to  do  so.  There  is  no 
presumption,  we  think,  nor  any  proof,  to  the 
effect  that  it  was  ordinarily  diligent,  or  that 
there  was  any  reason  why  the  collateral  notes 
were  not  sooner  coDected.  There  was  noth- 
ing in  the  present  case  to  show  that  the 
pledgee  used  any  diligence  In  collecting  them, 
or  that  they  could  not  be  collected  by  ordi- 
nary diligence.  There  is  no  evidence,  nor  any 
presumption  one  way  or  the  other,  as  to  the 
time  when  they  fell  due.  From  our  knowl- 
edge of  such  matters,  we  would  think  that 
generally  the  inference  that  the  maturity 
of  the  collateral  was  coincident  with  or 
antedated  the  maturity  of  the  defendant's 
note  was  rather  to  be  indulged  than  that 
the  date  of  payment  of  his  note  preceded 
the  maturity  of  the  collateral.  If  the  ma- 
turity of  the  collateral  notes  precedes  the 
maturity  of  the  note  which  they  are  pledged 
to  secure,  the  bank  has  it  within  its  power 
to  collect  the  indebtedness  due  it  on  or  be- 
fore the  maturity  of  its  debtor's  obligation. 
But  if  the  note  secured  by  the  collateral  fell 
due  in  advance  of  the  notes  pledged  to  se- 
cure its  payment,  the  bank  would  know  in 
advance  that,  if  the  principal  debtor  did  not 
pay  his  note  the  day  it  matured,  it  would 
nevertheless  be  powerless  to  avail  itself  of 
the  collateral,  even  by  suit;  for,  unless  the 
dicnmstances  are  extraordinary,  the  maker 
of  a  note  which  is  not  due  cannot  by  law  be 
compeUed  to  pay  it  before  maturity. 

In  the  present  case  Rylee's  note  was  past 
due;  but*  inasmuch  as  the  bank  was  secur- 
ed by  collateral,  its  right  to  attorney's  fees 
would  depend,  not  alone  upon  the  maturity 
of  its  note,  but  also  upon  the  maturity  of  the 
collateral  notes,  which  it  was  bound  to  col- 
lect if  ordinary  diligence  could  accomplish 
collection.  *  And  the  bank  would  not  be  en- 
titled to  attorney's  fees  if  the  collateral  notes 
matured  before  the  return  day  and  could 
hare  been  collected.  If  a  portion  only  could 
have  been  collected*  its  right  to  attorney's 


fees  would  be  reduced  pro  tanto.  In  the 
Kelley  Case,  supra.  Judge  Hill  well  draws 
the  distinction  between  the  effect  as  to  the 
principal  debt  and  the  effect  as  to  the  at- 
torney's fees,  where  the  pledgee  does  not  ex- 
ercise that  diligence  which  the  law  requires, 
and  points  out  clearly  that  as  to  the  princi- 
pal debt  the  pledgor  may  eventually  suffer 
no  loss  by  reason  of  the  pledgee's  failure  to 
promptly  collect  collateral;  for  the  reason 
that  the  principal  of  the  collateral,  when  col- 
lected, will  be  applied  to  principal,  and  the 
interest,  if  any,  will  be  applied  to  interest 
In  a  legal  sense  there  can  be  no  loss  as  to 
principal  and  interest,  if  the  principal  and 
interest  of  the  collateral  are  applied,  when- 
ever they  can  be  collected,  in  extinguish- 
ment of  the  debtor's  debt  But,  where  the 
holder  of  the  collateral  is  attempting  to  fix 
liability  for  attorney's  fees  upon  his  debtor, 
he  must  show  that  It  was  not  within  his 
power,  by  the  exercise  of  ordinary  diligence, 
to  diminish  the  damages,  that  ordinary  dili- 
gence to  collect  the  collateral  was  exercised 
on  his  part,  and  that  the  failure  to  coUect 
has  not  resulted  in  any  damage  to  his  debtor. 

In  the  Kelley  Case  we  set  aside  the  judg- 
ment for  attorney's  fees  for  the  sole  reason 
that  it  appeared,  in  the  evidence,  that  the 
collateral  could  have  been  collected,  not 
merely  before  the  return  day  of  the  suit,  but 
before  the  principal  note  matured.  In  the 
present  case  it  appears  that  one  of  the  col- 
lateral notes  was  collected  by  the  bank  be- 
fore return  day,  and  a  calculation  of  the 
amount  due  upon  the  note  and  of  the  several 
payments  «hows  that  attorney's  fees  of  over 
$250  must  have  been  allowed  the  plaintiff. 
Inasmuch  as  the  evidence  was  insufficient  to 
show  that  the  bank,  as  the  pledgee  of  the 
collateral  notes,  could  not  have  collected  any 
of  the  collateral  before  return  day,  we  do 
not  think  the  Judgment  was  authorized  by 
the  evidence. 

5.  One  of  the  questions  raised  by  the  rec- 
ord does  not  appear  to  have  been  heretofore 
presented  in  this  state.  In  the  case  of  Mt. 
Vernon  Bank  v.  Gibbs,  1  Oa.  App.  662,  68  S. 
E.  269,  we  held  that  attorney's  fees,  where 
the  proper  notice  was  given,  were  to  be  com- 
puted, if  payment  was  made  after  return 
day,  upon  the  amount  of  principal  and  in- 
terest at  the  time  of  payment  In  the  Gibbs 
Case  we  dealt  exclusively  with  a  situation  In 
which  the  payment  was  made  after  return 
day,  was  admitted  by  the  defendant  to  be 
the  amount  he  owed,  and  the  creditor  had 
made  no  conditional  agreement  to  release 
his  right  created  by  the  statute.  The  method 
of  fixing  the  amount  vma  not  before  us,  nor 
was  any  question  in  regard  to  the  plaintiff's 
waiver  of  his  right  to  collect  attorney's  fees 
presented  in  that  case;  in  fact,  it  did  not  ap- 
pear that  the  plaintiff  had  any  connection 
with  the  collection  of  the  principal  and  in- 
terest. Upon  the  question  as  now  present- 
ed, we  have  no  hesitation  in  holding  tiiat  the 
notice  required  to  be  given  for  the  sole  pur- 
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pose  of  attaching  liability  for  attorney's 
fees  upon  the  maker  of  a  note  in  which  at- 
torney's fees  are  promised,  has  no  bearing 
whatever  upon  the  amount  for  which  the  de- 
fendant may  finally  be  liable.  Where  there 
is  a  judgment  In  favor  of  the  plaintiff,  and  a 
percentage  is  stipulated  in  the  contract,  and 
there  are  no  Intervening  payments,  it  is  clear 
that  the  amount  of  recovery  of  attorney's 
fees  would  be  determined  by  the  judgment 
including  interest,  if  any. 

If  the  plaintiff  recovers  only  a  part  of  the 
amount  of  the  note  or  other  contract  which 
stipulates,  for  attorney's  fees,  the  attorney's 
fees  would  be  proportionately  diminished. 
For  example,  suppose  A.  brings  suit  against 
B.  on  a  note  for  $10,000,  containing  the 
usual  attorney's  fee  clause  promising  to  pay 
10  per  cent,  the  consideration  of  which  Is 
certain  machinery,  and  B.  files  a  plea  of  par- 
tial failure  of  consideration  to  the  extent  of 
$5,000.  Now,  if  on  the  trial  the  jury  should 
bring  in  a  verdict  in  favor  of  the  plaintiff 
for  only  $5,000,  it  Is  plain  that  a  judgment 
could  not  be  rendered  in  favor  of  A.  for  at- 
torney's fees  for  an  amount  greater  than 
$500,  which  would  not  be  10  per  cent  upon 
the  amount  of  the  note,  although  the  note 
stipulated  for  attorney's  fees  of  10  per  cent, 
upon  the  amount  promised  to  be  paid,  which 
in  the  supposed  case  would  be  $1,000.  Liv- 
ingston V.  Salter,  65  S.  E.  60.  Or  if,  before 
the  trial,  the  accrued  interest  amounted  to 
$800,  and  the  jury  found  the  failure  of  con- 
sideration to  amount  to  only  $4,000,  the  attor- 
ney's fees  would  be  10  per  cent,  upon  the 
verdict  of  $6,000  principal  and  $800  interest 
or  $680.  The  amount  of  attorney's  fees  in 
any  case  which  is  litigated  must  be  fixed  by 
the  amount  of  the  plaintiff's  recovery.  In 
several  states  this  principle  is  recognized  in 
rulings  which  require  a  separate  suit  to  be 
brought  for  the  attorney's  fees,  Although  they 
are  embodied  as  one  of  the  obligations  of 
the  original  contract  Another  supposable 
case  may  be  given  which  tends  to  show  that 
while  the  right  to  recover  some  amount  of 
attorney's  fees  is  fixed  by  the  failure  of  the 
debtor  to  pay  whatever  amount  he  may  just- 
ly owe  before  the  return  day,  the  amount  of 
the  attorney's  fees  for  which  he  may  be  lia- 
ble is  necessarily  dependent  upon  the  amount 
of  his  liability  upon  the  contract  as  deter- 
mined by  the  trial.  A.  brings  suit  against 
B.  on  a  note  for  $10,000,  containing  the  usual 
10  per  cent  attorney's  fees  clause,  and  gives 
the  required  notice;  the  note  bears  interest 
at  the  rate  of  8  per  cent  from  maturity,  and 
has  just  become  due,  consequently  there  is 
no  interest  on  the  return  day ;  the  case  is 
continued  for  several  terms,  and  tried  sever- 
al times,  and  carried  more  than  once  to  the 
court  of  last  resort;  and  finally  A.  recovers 
a  judgment  for  $10,000  as  principal  and  $3,- 
200  for  interest  He  would  be  entitled  to 
recover  judgment  not  for  $1,000  attorney's 
fees,  but  for  $1,320. 

In  the  oresent  case  we  are  not  prepared  to 


say  how  the  learned  trial  judge  construed 
the  question  of  attorney's  fees;    but  inas- 
much as  there  was  a  judgment  for  the  cost 
in  favor  of  the  defendant  it  necessarily  fol- 
lows that  the  judgment  finding  against  the 
demand  of  the  plaintiff  for  attorney's  fees 
resulted  either  from  the  fact  that  the  judge 
was  of  the  opinion  that  the  plaintiff  was  not 
entitled  to  recover  attorney's  fees,  under  the 
evidence  of  the  agreement  to  remit  the  at- 
tornej^s  fees,  or  because  he  reached  the  con- 
clusion that  if  the  defendant  owed  attor- 
ney's fees,  he  had  already  paid  them.    If  the 
judgment  was  based  upon  a  finding  to  the 
effect  that  attorney's   fees   had   been  paid, 
there  should  have  been  at  least  a  finding  in 
favor  of  the  defendant  for  the  amount  of 
$8.62  against  the  plaintiff,  because,  deducting 
from  the  face  of  the  note  $71  usury,  whlcti 
the  plaintiff  admitted  to  be  included  in  the 
note,  allowing  interest  on  the  remainder  at 
8  per  cent  per  annum,  and  deducting  the 
credits  on  the  note  as  partial  payments,  it  Is 
evident  that  the  defendant  has  paid  more 
than  the  entire  principal,  interest  and  attor- 
ney's  fees   upon   his   obligation,   and   there 
should  be  a  judgment  for  this  amount  in  be- 
half of  the  defendant.    This  is  true,  omitting 
(for  the  reason  that  its  value  was  not  pray- 
ed) one  bale  of  cotton  which  was  applied  by 
the  bank  to  the  defendant's  indebtedness.     If 
the  defendant  was  not  entitled  to  attorney's 
fees,  for  the  reasons  which  we  have  stated 
in  the  fourth  division  of  this  opinion,  or  be- 
cause there  was  a  waiver  of  the  right  to  col- 
lect, then  the  defendant  should  have   had 
judgment  for  more  than  $200,  for  payments 
upon  the  note  in  excess  of  the  principal  and 
interest  due  by  him.    So  that,  In  any  view  of 
the  evidence,  the  finding  Is  not  supported. 

It  is  insisted,  however,  that  as  the  defend- 
ant paid  several  of  the  amounts  which  were 
credited  on  the  back  of  his  note  after  the  re- 
turn day,  his  liability  for  attorney's  fees,  cre- 
ated by  the  notice,  could  not  be  extinguished 
or  destroyed  as  to  them.    As  we  construe  the 
act  of  1900,  the  service  of  the  notice  by  the 
plaintiff   simply   clothes   him   with   a   right 
which  he  otherwise  would  not  possess.      In 
other  words,  It  fixes  a  right  In  him  by  reason 
of  which  he  may  collect  attorney's  fees  in 
whatever  amount  may  be  due  him,  which  oth- 
erwise he  could  not  collect    But  the  right 
which  the  plaintiff  thus  acquires,  like    any 
other  right  may  be  waived;  and  in  the  pres- 
ent instance  the  defendant  testifies  to  a  posi- 
tive agreement  by  which  he  was  relieved  from 
payment  upon  two  separate  occasions.     The 
plaintiff  does  not  deny  this.    It  is,  therefore, 
undisputed  that  the  cashier  of  the  bank  made 
a  positive  agreement  with  the  defendant  that, 
if  he  would  pay  his  note  before  the  first  Mon- 
day of  court,  the  attorney's  fees  would  be  re- 
mitted.   On  the  first  Monday  of  court  the  de- 
fendant procured  from  the  bank  a  further  ex- 
tension of  this  time ;  the  bank  agreeing  that 
the  former  stipulations  by  which  the  t>ank 
agreed  to  release  the  payment  of  attorney's 
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fees  would  be  extended  for  the  convenience 
of  a  third  party.  Under  the  circumstances  it 
is  perfectly  plain  that  as  to  the  payment  made 
by  the  defendant  from  the  proceeds  of  the 
cotton  purchased  by  Gamp  the  bank  waived 
the  recovery  of  attorney's  fees.  As  to  the 
credits  upon  the  note,  which  were  derived 
from  various  collaterals  belonging  to  Rylee, 
for  reasons  already  stated,  the  plaintiff  had 
a  right  to  insist  upon  his  attorney's  fees  aft- 
er the  notice  given  (unless  the  collateral  could 
have  been  collected  sooner),  or  to  waive  the 
benefit  conferred  by  the  liability  of  the  de- 
fendant. 

6.  The  principle  stated  in  the  sixth  head- 
note  Js  sufficiently  dealt  with  therein.  There 
being  no  contradiction  of  the  defendant's  evi- 
dence, it  is  to  be  presumed  that  by  the  ac- 
ceptance of  the  payments,  as  well  as  the  tes- 
timony in  regard  to  the  prior  agreement,  the 
collection  of  attorney's  fees  was  waived  by 
the  bank,  and  it  appears  that  all  parties  were 
satisfied,  until  Mr.  Flte,  the  cashier  of  the 
bank,  received  a  letter  from  the  attorney  for 
the  bank.  In  a  case  where  the  plaintiff  has 
gone  to  the  trouble  to  fix  his  right  for  attor- 
ney's fees,  he  may  still  waive  the  right  to  col- 
lect them.  If  a  creditor  accepts  payments 
from  a  debtor  only  with  the  express  under- 
standing that  the  attorney's  fees  are  to  be 
paid,  then  the  defendant  cannot  be  relieved 
of  the  payment  of  attorney's  fees.  But  If 
the  construction  placed  upon  the  contract  by 
the  defendant  was  known  to  the  plaintiff,  and 
the  latter  was  aware  that  the  defendant  was 
acting  upon  that  construction,  the  benefit  of 
all  doubt  must  be  given  in  favor  of  the  de- 
fendant; because  it  is  evident  that,  when  the 
cashier  accepted  the  payments*  he  was  con- 
Bclous  of  the  fact  that  the  defendant  thought 
he  was  paying  the  principal  and  interest  in 
order  to  be  relieved  from  the  payment  of  at- 
torney's fees. 

Judgment  reversed. 

(7  Ga.  App.  507) 

BLACK,   Sheriff,   v.   WEAVER.     (No.   1,862.) 

(Court  of  Appeals  of  Georgia.     Feb.  26,  1910.) 

(Syllabus  by  the  Court,) 

L  Shebiffs  and  Constables  (§  125*)— Ap- 
peal AND  Ebrob  (§  194*)— Rule  to  Require 
Shebiff  to  Pay  Proceeds  of  Sale— Waiv- 
KB  OF  Defects  in  Answeb. 

The  omission  of  the  sheriff  to  swear  to  his 
answer  to  the  rule  was  waived  at  the  trial,  by 
the  failure  of  the  movant  of  the  rule  to  object, 
upon  that  ground,  to  the  answer,  and  by  not 
moving  to  strike  the  answer.  Consequently  the 
court  will  not  consider  the  defect,  pointed  out 
for  the  first  time  in  this  court,  or  adjudge  the 
merits  of  an  objection  not  presented  in  the  trial 
court. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  §  125;*  Appeal  and  Er- 
ror, Cent.  Dig.  §§  1241-1246 ;  Dec.  Dig.  §  IM*] 

2.  Shebiffs  and  Constables  (§  125*)— Rule 
TO  Requibe  Shebiff  to  Pat  Pboceedb  of 
Sale— Burden  of  Pboof. 

This  rule  was  brought  to  require  the  sher- 
iff of  the  city  court  to  pay  over  money  alleged  to 


have  been  collected  by  him  upon  an  execution. 
The  respondent  to  the  rule  answered  that  for 
want  of  sufficient  information  he  could  neither 
admit  nor  deny  the  allegations  that  the  movant 
was  the  duJv  appointed  trustee  in  bankruptcy  of 
the  plaintiff  in  the  fi.  fa.  This  placed  upon  the 
movant  in  the  rule  the  burden  of  establishing  his 
allegation  by  proof.  It  does  not  appear  that  any 
testimony  was  introduced  tending  to  show  that 
the  movant  had  ever  been  appointed  as  trustee 
in  bankruptcy  of  the  plaintiff  in  the  fi.  fa.,  and 
hence  the  movant  failed  to  establish  his  right 
to  enforce  the  distribution,  or  to  ask  a  judgment 
absolute  upon  the  rule. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  §  125.*] 

3.  CouBTs  (§  188*)— City  Coubts— Equitable 
Jurisdiction. 

Although  the  several  city  courts  in  this 
state  are  without  jurisdiction  in  equity  in  a  gen- 
eral sense,  still  they  may  mold  their  judgments, 
upon  rules  brought  to  effect  a  distribution  of 
funds  in  their  custody,  in  accordance  with  equi- 
table principles.  Rylee  v.  Bank  of  Statham,  67 
S.  E.  383.  Hence,  where  the  same  person  holds 
the  two  offices  of  sheriff  of  the  city  court  and 
sheriff  of  the  county,  and  a  rule  is  brought  in 
the  city  court  to  distribute  a  fund  held  by  him 
as  an  officer  of  that  court,  the  city  court  may 
proceed  with  the  distribution  of  the  fund,  not- 
withstanding a  prior  rule  nisi  was  issued  upon 
a  petition  for  a  rule  to  distribute,  filed  in  the 
superior  court  against  the  same  individual  as  an 
officer  of  the  latter  court,  on  the  theory  that 
he  holds  the  funds  as  sheriff  of  the  county.  In 
such  a  case  the  superior  court  does  not  take  ju- 
risdiction, except  by  virtue  of  a  prayer  for  spe- 
cial equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Courts.  Dec. 
Dig.  §  188.*] 

Error  from  City  Court  of  Blakely;  W.  A. 
Jordan,  Judge. 

Rule  brought  by  W.  F.  Weaver,  trustee, 
against  D.  E.  Black,  sheriff,  to  require  the 
sheriff  to  pay  over  money  collected  upon  an 
execution.  Judgment  for  movant,  and  the 
sheriff  brings  error.    Reversed. 

R.  H.  Sheffield  and  Hawes  &  Pottle,  for 
plaintiff  in  error.  Glessner  &  Park,  for  de- 
fendant in  error^ 

RUSSELL,  J.    Judgment  reversed. 


(134  Oft.  139) 
BLAKELY  OIL  &  FERTILIZER  CO.  t. 
PROCTER  &  GAMBLE  00. 

(Supreme  Court  of  Georgia.    Feb.  24,  1910.) 

(Syllabus  by  the  Court.) 

1.  Evidence  (§  461*)— Parol  Evidence— In- 
tention OF  Party  to  Written  Contract. 
The  plaintiff  •  in  error,  through  its  secre- 
tary and  treasurer,  signed  a  writing  whereby  it 
sold  to  the  defendant  in  error  two  tanks  of  crude 
cotton  seed  oil,  containing  13,326  gallons,  at 
33^,4  cents  per  gallon  "on  basis  of  'prime,* '' 
and  providing:  "Any  difference  between  buyer 
and  seller  under  this  contract  subject  to  arbi- 
tration before  Memphis  Merchants*  Exchange, 
Memphis,  Tenn."  The  buyer  paid  for  the  oil  at 
the.  stipulated  price,  and  on  its  arrival  at  desti- 
nation a  dispute  arose  as  to  the  quality  of 
the  oil  and  what  allowance  from  the  contract 
price  should  be  allowed  the  buyer.  The  seller 
(through  its  secretary  and  treasurer)  and  the 
buyer  signed  a  writing  providing  that  such  dif- 
ferences be  submitted   to  "the  arbitration  and 
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decision  of  the  arbitration  committee  on  cotton 
seed  products  of  Memphis  Merchants'  Exchange. 
or  a  quorum  of  them,  with  the  right  of  appeal 
on  the  part  of  either  of  the  above-named  par- 
ties to  the  committee  of  appeals,  according  to  the 
rules  and  regulations  of  said  Memphis  Mer^ 
chants'  Exchange,"  and  this  writing  recited:  "A 
decision  is  desired  upon  the  following  points: 
Whether  or  not  samples  marked  'P.  &  G.  85  and 
532,  Blakely,  Ga.,  April  7th,'  contain  prime 
crude  cotton  seed  oil ;  if  not,  to  what  allowance 
per  gallon  is  the  Procter  Sc  Gamble  Co.  entitled. 
Samples  to  be  submitted  by  the  Procter  &  Gam- 
ble Co.  and  properly  tested  by  the  official  chem- 
ist." The  buyer  brought  suit  against  the  seller 
for  $1,732.38  on  an  alleged  award,  signed  by 
the  alleged  arbitration  committee  of  such  ex- 
change, reciting;  that:  "In  the  case  of  the  Blake- 
ly Oil  &  Fertilizer  Co.,  Blakely,  Ga.,  against  the 
Procter  &  Gamble  Co.,  Cincinnati,  Ohio,  we  de- 
cide that  oil  contained  in  samples  representing 
P.  &  G.  tanks  85  and  532  is  not  prime  crude 
cotton  seed  oil.  The  Procter  &  Gamble  Co.  is 
allowed  thirteen  cents  per  gallon  on  each  tank." 
Upon  the  trial  of  the  case  the  testimony  in  be- 
half of  the  buyer  showed,  among  other  thin^, 
that  the  samples  were  analyzed  by  the  official 
chemist  of  the  exchange,  which  analysis,  with 
the  samples,  were  before  the  alleged  committee 
when  the  award  was  made.  Upon  the  conclu- 
sion of  the  evidence,  the  court  directed  a  verdict 
for  the  plaintiff,  and  the  defendant  excepted  to 
the  overruling  of  its  motion  for  a  new  trial. 
Held,  the  terms  of  the  agreement  between  the 
parties  being  unambiguous,  the  court  did  not 
commit  error  in  excluding  testimony  of  the  sec- 
retary and  treasurer  of  the  defendant  as  to 
what  was  his  intention  when  signing  the  agree- 
ment with  respect  to  a  matter  reierred  to  therein. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2129-2133;    Dec.  Dig.  §  461.*] 

2.  Arbitration  and  Award  (§  32*)— Neoes- 
8ITY  OF  Notice  for  Hearing. 

The  parties  having  agreed  that  the  differ- 
ences between  them  be  arbitrated  and  decided 
by  arbitration  committee  of  the  exchange,  accord- 
ing to  the  rules  and  regulations  of  such  exchange, 
which  provided  for  no  notice  to  either  party 
of  the  time  and  place  of  hearing,  and  the  terms 
of  submission  providing  for  no  notice,  and  it 
having  been  shown  that  the  committee  in  mak- 
ing the  award  acted  in  accordance  with  the  rules 
of  the  exchange,  the  award  was  not  void  be- 
cause no  notice  was  given  to  the  defendant  of  the 
time  and  place  of  action  by  the  committee  in  the 
matter,'  nor  because  the  defendant  did  not  ap- 
pear and  submit  evidence  in  its  behalf. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  f§  165-170;  Dec  Dig.  § 
32.*] 

3.  Arbitration  and  Award  (S  31*)— Valid- 
ity OF  Proceedings. 

Under  the  terms  of  the  submission,  it  was 
not  necessary  that  any  agent  of  the  defendant 
should  be  present  when  the  samples  of  oil  were 
drawn  from  the  tanks  by  the  plaintiff  to  be  sent 
to  the  committee  of  the  exchange. 

[Ed.  Note. — ^For  other  cases^  see  Arbitration 
and  Award,  Cent  Dig.  $  158;  Dec.  Dig.  {  31.*] 

4.  Validity  of  Award. 

Under  the  terms  of  the  submission  and  the 
rules  of  the  exchange,  the  award  was  not  void 
because  no  agreed  statement  of  facts  other  than 
those  contained  in  the  agreement  to  submit  to 
arbitration  was  submitted  to  the  committee  by 
the  defendant 

5.  Evidence  (|  818*)— Competency— Hearsay. 

The  court  committed  no  error  in  excluding, 
on  the  ground  that  it  was  hearsay,  testimony  of- 
fered by  defendant  that  the  witness  took  a  sam- 
ple 6f  the  oil  from  the  tanks  to  a  broker,  who 
read  to  him  a  telegram  from  parties  saying  that 


they  would  give  31  cents  per  gallon  for  the  oil 
represented  by  the  samt>le8. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  §§  1193-1200;    Dec.  Dig.  §  3ia*] 

6.  Authority  of  Agent  Established. 

The  evidence  was  conclusive  that  the  sec- 
retary and  treasurer  of  the  defem^aut  had  au- 
thority to  bind  it  in  signing  the  writings  above 
referred  to. 

7.  Witnesses    (§    388*)  —  Impeachment  — 
Foundation. 

A  witness  who  testifies  by  depositions  on  a 
trial  cannot  be  impeached  by  proof  of  contradic- 
tory statements,  made  since  the  depositions  were 
taken,  without  first  laying  the  required  founda- 
tion; and  this  rule  is  not  inapplicable  because 
the  witness  whom  it  sought  to  impeach  resides 
out  of  the  state.  Raleigh,  etc.,  R.  Co.,  v.  Brad- 
shaw,  113  Ga.  862,  39  S.  E.  555. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  123^-1242 ;   Dec.  Dig.  §  38a*] 

8.  Arbitration  and  Award  ($  85*)  — Rbou- 

I^ARITY     OF     ARBITBATORS  —   QUESTION     FOB 

Jury. 

The  award  purported  on  its  face  to  be 
made  by  five  persons  as  the  ^'Arbitration  Com- 
mittee C.  S.  Products."  One  witness  testified 
that  the  parties  acting  constituted  the  regular 
arbitration  committee  at  the  time  the  award 
was  made.  Several  witnesses  testified  that  one 
of  those  acting  was  not  a  regular  member  of 
the  committee,  but  was  called  in  on  account  of 
the  absence  of  a  regular  member.  No  rule  of 
the  exchange  introduced  in  evidence  provided  for 
one  not  a  member  serving  on  the  committee,  ex- 
cept where  there  was  a  tie  when  four  members 
were  sitting;  a  rule  thus  providing  being  in- 
troduced by  the  plaintiff.  The  evidence  was 
such  as  to  make  it  a  question  for  the  jury  as  to 
whether  the  committee  making  the  award  was 
composed  of  the  arbitration  committee  of  the  ex- 
change as  provided  by  the  rules  thereof,  the  de- 
fendant by  its  special  plea  making  the  defense 
that  the  award  was  void,  because  not  made  by 
such  committee ;  and  the  court  committed  error 
in  directing  a  verdict  in  favor  of  the  plaintiff. 

[Ejd.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  §  501 ;   Dec.  Dig.  {  85.*] 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrlll,  Judge. 

Action  by  the  Procter  &  Gamble  Company 
against  the  Blakely  Oil  &  Fertilizer  Company. 
There  was  a  directed  verdict  for  plalntlfiC, 
and  defendant  brings  error.    Reversed. 

Pottle  &  Glessner,  for  plaintiff  in  error.  D. 
F.  Crosland,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(13S  Oa.  S8S) 
HENRY  V.  CAMPBELL,  Qerk. 
(Supreme  Court  of  Georgia.     March  8,  1910.) 

(Syllabus  hv  the  Court.) 

1.  Constitutional  Law  (§  230*)— Ordinan- 
ces—Validity— Discrimi  nati  o  n  . 

The  ordinance  of  the  city  of  Atlanta  in  re- 
gard to  licensing  persons  who  engatte  in  or  work 
at. the  business  of  plumbing  provides  that  "no 
person,  firm  or  corporation  engaged  in  or  work- 
ing at  the  business  of  plumbing  shall  engage 
in  or  worlc  at  said  business  in  the  city  of  At- 
lanta, either  as  master,  employing,  or  Journey- 
man plumber,  unless  such  person,  firm  or  cor- 
poration first  receives  a  license  therefor,  in  ac- 


♦For  c*>»«r 
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cordance  with  "the  provisions  of  this  ordinance. 
Any  person  desiring  to  work  at  or  engage  in 
the  business  of  plambing,  either  as  master,  em- 
ploying, or  journeyman  plumber  in  the  city  of 
Atlanta,  shall  be  required  to  submit  to  an  ex- 
amination before  a  board  of  examiners,  as  here- 
inafter provided,  as  to  his  experience  and  quali- 
fications in  such  trade,  business,  or  calling.  In 
the  case  of  a  firm  or  corporation,  the  examina- 
tion or  licensing  of  any  one  member  of  a  firm 
or  the  manager  of  the  corporation  shall  satisfy 
the  requirements  of  this  ordinance."  Held^  that 
this  ordinance,  in  case  of  a  firm  or  corporation, 
where  one  member  of  the  firm  or  the  manager 
of  the  corporation  has  been  licensed,  permits 
others  than  the  member  or  manager  so  licensed, 
by  virtue  of  such  license,  to  engage  in  or  do 
the  work  of  plumbing  in  the  city  of  Atlanta 
without  standing  an  examination  as  to  fitness 
and  obtaining  a  license,  but  does  not  permit  a 
like  privilege  to  persons  other  than  those  re- 
ferred to  in  the  two  instances  above  stated. 

(a)  The  ordinance  referred  to  is  discriminatorv 
in  character,  and  is  therefore  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  S  687 ;  Dec.  IMg.  |  230.*] 

(Additional  ByUalms  hy  Editorial  Staff.) 

Z  Mandamus  (§  10*)  —  Gboundb  <- Compel- 
ling Issuance,  of  License  undeb  Void 
Obdinance. 

Where  an  ordinance  providing  for  the  It- 
censing  of  plumbers  is  void,  so  that  a  person 
could  engage  in  such  business  without  a  license, 
he  cannot  by  mandamus  compel  the  issuance  to 
him  of  a  license  thereunder. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f  37;    Dec.  Dig.  §  10.*] 

Eirror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Mandamus  by  T.  J.  Uenry  against  W.  J. 
Campbell,  Clerk.  From  a  judgment  refusing 
the  writ*  relator  brings  error.    Affirmed. 

Wm.  A.  Fuller,  for  plaintiff  in  error.  W. 
P.  Hill,  J.  L.  Mayson,  and  Dorsey,  Brewster, 
Howell  &  Heyman,  for  defendant  In  error. 


HOLDEN,  J.  The  relator  made  application 
for  a  writ  of  mandamus  to  compel  W.  J. 
Campbell,  as  clerk  of  the  city  of  Atlanta,  to 
issue  him  a  license  to  do  business  as  a 
plumber  in  the  city.  The  petition  made  sub- 
stantially the  following  allegations:  Relator 
is  now  and  has  been  for  many  years  a  resi- 
dent and  taxpayer  of  the  county,  and  has 
been  actually  engaged  in  the  business  of 
plumbing  In  the  city  of  Atlanta  from  the 
year  1877  to  date.  On  or  about  January  1, 
1909,  he  made  application  to  such  clerk  for 
the  license  named,  at  the  same  time  tender- 
ing the  clerk  the  sum  of  $50,  the  amoimt  of 
the  license  fee  for  a  license  from  January  1, 
1909,  to  June  30,  1909.  The  clerk  refused  to 
Issue  the  license,  on  the  ground  that  the  re- 
lator had  not  obtained  a  permit  from  the 
board  of  plumbing  examiners.  Relator  is  a 
skilled  and  experienced  plumber.  In  every 
way  competent  to  do  business  as  a  plumber 
In  the  city  of  Atlanta,  and  is  entitled  to 
work  as  such.  Relator  attempted  to  stand 
the  plumbing-  examination  held  in  December, 
1908 ;  but  the  examination  was  written,  and. 


as  relator's  education  was  limited,  he  was 
unable  to  prepare  such  paper  as  would  indi- 
cate his  real  comx}etency  and  fitness.  He 
can  stand  any  practical  examination,  and  do 
all  the  work  that  a  plumber  need  do  In  a 
workmanlike  manner,  regardless  of  his  In- 
ability to  answer  theoretical,  technical,  and 
catch  questions,  such  as  are  propounded  in 
the  examination  given  by  the  board  of  ex- 
aminers. 

The  provisions  of  the  ordinance  of  the  city 
of  Atlanta  regulating  the  issuing  of  licenses 
to  plumbers.  In  addition  to  those  quoted  in 
the  beadnote  of  this  decision,  are  as  follows: 
"There  shall  be  In  this  city  a  board  of  ex- 
aminers. Such  board  shall  consist  of  five 
members,  of  whom  one  shall  be  a  master  or 
employing  plumber,  of  not  less  than  ten  years' 
experience  as  a  practical  plumber ;  one  shall 
be  a  Journeyman  plumber  of  like  experience; 
and  the  other  members  shall  be  the  chief 
plumbing  Inspector,  the  city  engineer  and  the 
secretary  of  the  board  of  health  of  this  city. 
The  term  of  office  for  the  master  or  employ? 
ing  plumber  shall  be  two  years,  and  for  the 
Journeyman  one  year.  The  board  of  health 
shall  appoint  the  master  and  Journeyman 
plumbers,  and  their  successors.  Three  mem- 
bers of  the  board  shall  have  power  to  act 
All  the  members  of  the  board  shall  subscribe 
to  an  oath  before  the  mayor  to  discharge 
their  duties  Impartially,  to  the  best  of  their 
ability,  without  fear  or  favor.  Said  board  of 
examiners  shall,  as  soon  as  practicable  after 
their  appointment,  meet  and  organize  by  the 
election  of  a  chairman  and  secretary,  and 
shall  designate  the  time  and  place  for  the 
examination  of  all  applicants  desiring  to  en- 
gage In  or  work  at  the  business  of  plumbing 
In  this  city.  All  persons,  firms  or  corpora- 
tions must  be  examined  within  60  days  after 
the  passage  of  this  ordinance.  Said  board 
of  examiners  shall  examine  said  applicapts 
as  to  their  practical  knowledge  of  plumbing, 
house  draining,  and  plumbing  ventilation,  and 
if  satisfied  as  to  the  competency  of  the  ap- 
plicants shall  issue  a  certificate  to  that  ef- 
fect. Said  certificate  shall  be  signed  by  the 
secretary,  who  shall  keep  a  record  of  them, 
and  is  valid  until  revoked  by  said  board. 
There  shall  be  no  compensation  for  the  serv- 
ices performed  by  the  members  of  said 
board,  other  than  that  now  received  under 
existing  laws  and  ordinances.  Any  person  or 
persons  violating  any  of  the  above  sections 
of  this  ordinance  shall  be  tried  before  the 
recorder's  court  of  this  city,  and  on  con- 
viction shall  be  subject  to  a  fine  of  not  ex- 
ceeding $50,  or  30  days  on  the  public  works, 
either  or  both,  in  the  discretion  of  the  court, 
for  each  and  every  violation,  and  his  certif- 
icate may  be  revoked  by  the  board  of  ex- 
aminers. All  persons  who  shall  engage  in 
the  business  of  plumbing  and  drain  laying, 
or  either,  shall,  before  receiving  a  license 
therefor  from  the  city,  first  receive  a  certif- 
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icate  from  the  board  of  plumbing  examiners 
as  provided  above." 

Upon  the  hearing  of  the  case,  evidence 
was  Introduced  In  regard  to  the  examination 
stood  by  the  relator,  and  In  regard  to  his 
fitness  and  competency  as  a  plumber.  The 
judge,  upon  the  trial  of  the  case,  rendered 
the  follovring  decision:  **The  petition  com- 
ing on  for  a  trial,  and  the  Judge  hearing 
same  upon  the  Issues  formed  by  said  peti- 
tion, the  amendment  thereto,  and  the  an- 
swer, without  a  jury,  and  argument  being 
had,  It  is  found  and  adjudged  as  follows: 
The  provisions  In  the  ordinance  attached  re- 
quiring master  plumbers,  employing  plumb- 
ers, such  as  firms  and  corporations,  to  stand 
the  examination  and  pass  as  proficient  plumb- 
ers and  secure  a  certificate  therefor,  as  set 
out  in  the  ordinance,  are  void  and  nonen- 
forceable;  that  Is  to  say,  to  do  the  business, 
not  the  work,  of  plumbing.  However,  I  hold 
that  the  plaintiff  cannot  take  advantage  of 
this  provision,  because  he  has  not  applied 
for  such  license,  nor  is  he  a  master  or  em- 
ploying plumber.  I  further  hold  that  said 
ordinance  requires  all  plumbers,  working  at 
the  trade,  to  stand  and  pass  the  examination 
required  before  they  can  undertake  and  do 
plumbing,  unless  he  does  the  same  under  a 
competent  and  licensed  plumber,  as  shown  by 
his  certificate,  who  superintends  and  super- 
vises such  work  and  workman;  and,  as  so 
construed,  such  ordinance  Is  constitutional  and 
valid,  and,  omitting  the  provision  above  held 
Illegal,  enough  remains  that  Is  legal  and  en- 
forceable to  cover  the  case  made  by  plaintiff, 
and,  omitting  such  illegal  part,  the  remain- 
der of  the  ordinance  Is  constitutional,  and  is 
hereby  upheld.  Whereupon  It  Is  adjudged 
that  the  writ  of  mandamus  be  dismissed  and 
quashed,  and  defendant  is  hereby  given  Judg- 
ment against  plaintiff,  Henry,  for  the  sum 

of  $ ,  cost  of  suit,  for  use  of  oflEicers 

of  court."  To  this  decision  the  relator  filed 
exceptions,  complaining  that  the  coiui:  com- 
mitted error  In  refusing  to  grant  the  manda- 
mus as  prayed  for. 

One  of  the  grounds  of  complaint  made  by 
the  relator  Is  as  follows:  **Sald  ordinance  Is 
unconstitutional,  because  It  is  repugnant  to 
article  1,  section  1,  paragraph  2,  of  the  said 
Constitution,  as  contained  In  section  5G99  of 
the  Code  of  1895,  which  provides  that  'pro- 
tection to  person  and  property  Is  the  para- 
mount duty  of  government,  and  shall  be  im- 
partial and  complete,*  In  that  said  ordinance 
makes  arbitrary  and  unjust  discriminations 
between  plumbers  and  between  Individuals 
and  firms  or  corporations,  and  In  that  said 
ordinance  operates  unequally,  because  it  Im- 
poses the  burden  of  an  examination  and  li- 
cense fee  upon  certain  persons  and  exempts 
others  of  the  same  class  pursuing  the  same 
business  in  the  same  way.  Thus  said  ordi- 
nance does  not  prohibit  the  doing  of  plumb- 
ing work,  where  the  plumbing  contract  Is 
held  by  a  partnership  or  corporation,  wholly 
by  apprentices  who  have  neither  stood  an 


examination  nor  obtained  a  permit,  but  at 
the  same  time  requires  a  plumber  who  does 
not  work  for  a  partnership  or  corporation  to 
stand  an  examination  and  obtain  a  permit, 
regardless  of  his  experience  or  competency." 
Another  ground  Is:  "Said  ordinance  Is  un- 
constitutional, because  repugnant  to  that 
part  of  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States  which  provides, 
*Nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws,' 
in  that  said  ordinance  unreasonably  inter- 
feres with  the  natural  rights  of  the  individu- 
al to  labor  and  enjoy  the  fruits  thereof,  and 
in  that  said  ordinance  discriminates  against 
the  individual  in  favor  of  firms  and  corpora- 
tions, both  in  regard  to  the  manner  and 
amount  of  taxation,  and  in  respect  to  the  re- 
quirements as  to  examination  and  obtaining 
said  certificate,  and  thus  imposes  unequal 
burdens  upon  persons  of  the  same  class,  and 
denies  those  persons  not  working  for  firms 
or  corporations  the  equal  protection  of  the 
laws," 

The  first  two  sections  of  the  ordinance  at-> 
tacked  are  as  follows:  "No  person,  firm  or 
corporation  engaged  in  or  working  at  the 
business  of  plumbing  shall  engage  in  or  work 
at  said  business  in  the  city  of  Atlanta,  either 
as  master,  employing,  or  Journeyman  plumb- 
er, unless  such  person,  firm  or  corporation 
first  receives  a  license  therefor,  in  accordance 
with  the  provisions  of  this  ordinance.  Any 
person  desiring  to  work  at  or  engage  in  the 
business  of  plumbing,  either  as  master,  em- 
ploying, or  journeyman  plumber  in  the  city 
of  Atlanta  shall  be  required  to  submit  to  an 
examination  before  a  board  of  examiners,  as 
hereinafter  provided,  as  to  his  experience 
and  qualifications  In  such  trade,  business,  or 
calling.  In  the  case  of  a  firm  or  corporation, 
the  examination  or  licensing  of  any  one  mem- 
ber of  a  firm  or  the  manager  of  the  corpora- 
tion shall  satisfy  the  requirements  of  this 
ordinance."  The  remaining  parts  of  the  ordi- 
nance relate  to  the  constitution  of  a  board 
of  examiners  and  examination  to  be  stood  be- 
fore such  board,  and  provide  for  a  certificate 
to  be  given  by  the  board  to  those  successfully 
standing  the  examination  before  a  license  is 
Issued,  and  make  penal  any  violation  of  the 
ordinance.  The  ordinance  covers  any  firm, 
person,  or  corporation  engaged  in  or  working 
at  the  business  of  plumbing,  and  provides 
that  such  person,  firm,  or  corporation  shall, 
before  doing  so,  receive  a  license  therefor  In 
accordance  with  the  provisions  of  the  ordi- 
nance. It  further  provides:  "In  the  case  of 
a  firm  or  corporation,  the  licensing  of  any 
member  of  the  firm  or  the  manager  of  the 
corporation  shall  satisfy  the  requirements  of 
this  ordinance."  This  provision  of  the  ordi- 
nance can  have  no  meaning  other  than,  when 
one  member  of  a  firm  or  the  manager  of  a 
]  corporation  shall  successfully  stand  the  ex- 
I  amination  before  the  board  of  examiners  and 
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obtain  a  license  to  engage  in  or  work  at  tbe 
bnsiness  of  plumbing,  at  least  any  otber  mem- 
ber of  the  firm  and  the  corporation,  though 
officials  other  than  the  manager,  can  engage 
in  or  work  at  the  business  of  plumbing  with- 
out obtaining  the  license  required  by  the  ordi- 
nance. The  ordinance  relates  to  persons, 
firms,  or  corporations  engaged  In  or  working 
at  the  business  of  plumbing,  and  the  provi- 
sions of  the  ordinance  state  that  the  exam- 
ination or  licensing  of  any  one  member  of  the 
firm  or  the  manager  of  the  corporation  shall 
satisfy  the  requirements  of  the  ordinance.  If 
the  licensing  of  one  member  of  a  firm,  or  the 
manager  of  a  corporation,  satisfies  the  re- 
quirements of  the  ordinance  "in  the  case  of  a 
firm  or  corporation,"  there  is  nothing  else 
to  be  done  in  order  to  entitle  any  other  mem- 
bers of  the  firm  and  the  officials  of  the  cor- 
poration other  than  the  manager,  who  have 
not  obtained  a  license,  to  do  plumbing  work. 
Giving  the  ordinance  this  construction,  the 
conclusion  is  inevitable  that  it  is  discrim- 
inatory, for  the  reason  that  under  its  provi- 
sions one  who  is  not  a  member  of  a  firm  or 
corporation,  before  eng^ng  in  or  working 
at  the  business  of  plumbing,  would  have  to 
stand  th«  examination  and  obtain  the.license; 
whereas  one  who  is  a  member  of  a  firm,  and 
the  corporation  through  officials  other  than 
the  manager  thereof,  could  engage  in  or  work 
at  the  business  of  plumbing  without  having 
stood  the  examination  or  obtained  a  license. 
If  some  other  member  of  the  firm,  or  the 
manager  of  the  corporation,  in  the  case  of  a 
corporation,  had  stood  the  examination  and 
obtained  a  license.  In  the  case  of  State  of 
Ohio  V.  Gardner,  58  Ohio  St.  599,  51  N.  E. 
136*  41  ]j.  R.  A.  689,  65  Am.  St  Rep.  785,  it 
was  held:  *'But  if  is  essential  to  tbe  validity 
of  an  act  undertaking  to  regulate  the  busi- 
ness [plumbing]  that  it  shall,  in  its  require- 
ments, operate  equally.  That  part  of  the  act 
of  April  21,  1896  [92  Ohio  Laws,  p.  263],  en- 
titled 'An  act  to  promote  the  public  health 
and  regulate  the  sanitary  construction  of 
house  drainage  and  plumbing,'  which  requires 
any  plumber,  whether  master  or  employing 
plumber  or  journeyman,  before  engaging  in 
the  business,  to  undergo  an  examination  as 
to  fitness,  and  obtain  a  license,  but  permits 
all  members  of  a  firm  to  pursue  the  business 
where  only  one  has  procured  such  license, 
and  all  members  of  a  corporation  to  pursue  it 
where  the  manager  only  has  procured  such 
license,  does  not  operate  equally  upon  all  of 
a  class  pursuing  the  calling  under  like  cir- 
cumstances, and  is  invalid."  The  act  dealt 
with  in  that  case  was  one  which  had  in  it 
language  almost  Identical  with  that  contain- 
ed in  the  ordinance  with  which  we  are  deal- 
ing. The  act  dealt  with  in  that  case  Is  stat- 
ed in  the  opinion  In  part  as  follows:  ''The 
first  section  of  the  act  In  question  requires 
that  every  person,  firm,  or  corporation  en- 
gaged In  the  business  of  plumbing,  either  as 


master  or  employing  plumber  or  Journeyman, 
shall  first  secure  a  license.  The  second  sec- 
tion requires  that  any  person  desiring  to  en- 
gage in  or  work  at  the  business  of  plumbing 
shall  apply  to  the  president  of  the  board  of 
health  or  other  officer  having  Jurisdiction 
in  the  locality  where  he  intends  to  engage  in 
or  work  at  such  business,  and  be  examined 
as  to  his  qualifications.  But  in  case  of  a 
firm,  or  corporation,  the  examination  and  li- 
censing of  any  one  member  of  such  firm,  or 
the  manager  of  such  corporation,  shall  satis- 
fy the  requirements  of  this  act'* 

In  view  of  the  ruling  we  have  made,  we 
deem  it  unnecessary  to  pass  upon  the  other 
questions  made  by  the  record  in  this  case. 
The  ordinance  being  void,  and  there  being  no 
valid  provision  requiring  a  license  for  any 
one  to  engage  in  or  work  at  the  business  of 
plumbing,  the  relator  was  not  required  to 
pay  any  license  fee  for  engaging  in  or  doing 
the  work  of  plumbing  within  the  city,  nor 
did  he  need  any  license  for  this  purpose. 
There  being  no  valid  ordinance  prohibiting 
any  one  from  engaging  in  or  working  at  the 
business  of  plumbing  in  the  city  of  Atlanta 
before  obtaining  a  license,  as  far  as  disclos- 
ed by  the  record  in  this  case,  the  relator  had 
no  right  by  mandamus  to  compel  the  issu- 
ance of  such  license,  and  the  application 
therefor  was  properly  refused,  though  not 
for  the  reasons  stated  by  the  learned  Judge  in 
his  decision. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 


(184  Ga.  166) 

METROPOLITAN  CASUALTY  INS.  CO.  T. 

McAULEY. 

(Supreme  Court  of  Georgia.    Feb.  16,  1910.) 

(Syllabus  hy  the  Court,} 

1.  Appeal  and  Ebbob  (§  1052*)— Habmlsss 
Ebbobt-^Aduission  of  Evidence. 

It  IS  not  ground  for  a  new  trial  that  the 
court  admitted  in  evidence,  on  the  trial  of  a 
case  based  upon  a  policy  of  accident  insurance, 
which  required  that  preliminary  notice  of  the 
death  of  the  insured  should  be  given  and  the 
cause  and  circumstances  of  the  death  stated  with 
full  particulars,  a  paper  purporting  to  contain 
such  notice,  which  was  objected  to  on  the 
ground  that  it  was  wanting  in  fullness  and  par- 
ticularity, when,  though  the  objection  may  have 
been  good  at  the  time  It  was  raised,  the  defi- 
ciencies pointed  out  were  supplied  by  written 
documents  subsequently,  in  toe  course  of  the 
trial,  introduced  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4171--4177;  Dec.  Dig.  § 
1052.*] 

2.  INSUBANCE  (§  543*)— Action  on  Policy— 
Pboof  of  Death. 

While  affirmative  written  proof  of  the  death 
of  the  insured  was  required  by  the  terms  of  the 
policy  to  be  furnished  "on  and  In  conformity 
with  blanks  supplied  by  the  company,"  the  court 
did  not  err  in  admitting  written  proof  of  death 
offered  bv  the  plaintiff,  though  not  on  forms 
supplied  by  the  company,  it  appearing  that  the 
forms  supplied  by   the  company  contained  af- 
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firmatlre  statements  which  the  plaintiff  coald 
not  make,  and  which,  if  made,  would  have  been 
mere  conclusions  from  the  facts  and  circum- 
stances actually  stated,  that  the  written  proof 
of  death  offered  in  evidence  was  in  substance 
a  compliance  with  the  requirement,  and  the 
forms  furnished  did  not  contain  space  sufficient 
to  allow  the  written  answers  to  questions  pro- 
pounded. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Di^.  §  543.«] 

3,  INSUBANCE  (§  539*)— Proof  of  Death— Ne- 

CESSITT  FOB  STRICT  COMPLIANCE  WiTH  POL- 
ICY. 

Where  a  brief  delav  in  supplying  proofs  of 
the  death  of  the  insured  in  a  policy  of  accident 
insurance  is  attributable,  not  to  tne  laches  of 
the  bcQeficiary.  but  to  a  failure  of  the  insurance 
company  to  rumish  with  reasonable  prompt- 
ness the  blank  upon  which  the  proof  was  made 
out,  the  beneficiary  will  not  be  neld  to  a  strict 
and  literal  compliance  with  the  policy  stipula- 
tion relative  to  the  time  within  which  final 
proofs  of  death  should  be  submitted. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  539.*] 

4.  Suicide  of  Insured- Question  fob  Jubt. 

Whether  the  evidence  in  this  case  pointed 
equally  or  indifferently  to  the  theory  of  accident 
or  suicide  was  a  question  for  the  }ury,  and  the 
court  properly  left  it  to  them  for  determination. 

6.  Vebdict  Suppobted  bt  Evidence. 

There  was  sufficient  evidence  to  authorize 
the  verdict. 

Error  from  Superior  Court,  Whitfield  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  Belle  E.  McAuley  against  the 
Metropolitan  Casualty  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Afilrmed. 

Mrs.  Belle  E.  McAuley  brought  suit  against 
the  Metropolitan  Casualty  Insurance  Com- 
pany, to  recover  the  sum  of  $5,500,  alleged  to 
be  due  petitioner  by  reason  of  the  following 
facts :  The  plaintiff  was  the  beneficiary  nam- 
ed in  a  policy  of  accident  insurance  issued  by 
the  defendant  company  on  the  life  of  her 
husband,  Sheridan  McAuley.  The  insured 
died  on  January  28,  1907,  from  the  discharge 
of  a  pistol.  Plaintiff  alleged  that  she  bad 
fully  compiled  with  the  conditions  of  the  pol- 
icy; that  on  the  4th  of  February,  after  her 
husband's  death,  she  notified  the  company  of 
his  death  on  the  regular  blanks  of  the  com- 
pany, and  furnished  ample  Information  and 
afiSrmative  proof  of  said  death  according  to 
the  best  of  her  ability;  that  the  company  had 
not  only  refused  payment  of  the  sum  sued  for 
and  due  her  under  the  terms  of  the  policy, 
but  that  It  had  exhibited  a  desire  to  ob- 
struct her  In  the  matter  of  making  the  requir- 
ed proofs  of  death.  The  defendant  admitted 
the  existence  of  the  policy  described,  admit- 
ted that  it  had  refused  payment  because  it 
was  not  indebted  to  the  plaintiff,  and  denied 
having  obstructed  petitioner  in  the  matter  of 
making  proofs  of  death.  Upon  the  trial  the 
defendant  introduced  evidence  to  show  that 
the  death  of  the  insured  was  not  due  to  the 
accidental  discharge  of  a  pistol,  but  was  the 
re.sult  of  his  voluntary  act. 


Other  defenses  relied  on  were  that  the  pre- 
liminary notice  of  death  furnished  to  the 
company  by  the  plaintiff  did  not  comply  with 
the  requirements  of  the  policy,  and  that  the 
final  affirmative  proof  of  the  death  of  the 
insured  was  not  furnished  to  the  company 
within  the  time  stipulated  in  the  policy  for 
the  furnishing  of  this  proof.  The  jury  re- 
turned a  verdict  In  feivor  of  the  plaintiff  for 
the  amount  sued  for,  with  interest.  The  de- 
fendant's motion  for  a  new  trial  was  over- 
ruled, and  it  excepted. 

Maddox  &  Shumate,  for  plaintiff  in  error. 
C.  D.  McCutchen,  F.  K.  McCutchen,  and  W. 
E.  Mann,  _f or  defendant  In  error. 

BECK,  J.  1.  It  was  stipulated  In  the  pol- 
icy of  insurance  sued  on  in  this  case  that  **lm- 
mediate  written  notice  must  be  given  at  New 
Tork  City  of  an  accident  or  Injury  for  which 
a  claim  is  to  be  made,  with  full  particulars 
thereof,  and  full  name  and  address  of  insur- 
ed." On  a  blank  form  furnished  her  by  the 
agents  of  the  defendant  company  the  plaintiff 
on  the  4th  day  of  February,  six  days  after 
tlie  death  of  the  Insured,  forwarded  to  the 
Insurance  company  at  New  York  the  notice 
of  the  death  of  the  insured.  This  paper, 
which  was  offered  In  evidence,  so  far  as  Is 
material  here,  was  as  follows:  "Q.  Nature 
of  injury?  A.  Assured  dead.  Q.  How  sus- 
tained (state  cause  and  full  particulars)?  A. 
Found  dead  at  residence  of  deceased."  The 
plaintiff  in  error  objected  to  the  admission  of 
the  paper  offered  as  preliminary  notice  of 
death,  on  the  ground  that  It  did  not  conform 
to  that  clause  of  the  policy  quoted  above,  In 
that  it  was  wanting  In  fullness  and  particu- 
larity. It  was  not  questioned  that  it  had 
been  forwarded  in  time,  so  far  as  appears  in 
this  ground  of  the  motion.  The  court  over- 
ruled the  objection,  and  error  is  assigned  up- 
on that  ruling.  In  the  light  of  the  entire 
record  In  this  case,  there  was  no  error  in  al- 
lowing the  Introduction  of  this  paper  in  evi- 
dence. Obviously  it  is  wanting  in  fullness 
and  particularity,  but  it  was  forwarded  to 
the  Insured,  which  received  it  and  kept  it. 
In  letters  addressed  to  plaintiff  the  insurer 
called  attention  to  this  want  of  fullness  in 
the  notice,  and  demanded  further  particulars. 
The  demand  was  complied  with,  as  will  ap- 
pear from  the  reading  of  letters  set  out  else- 
where in  this  opinion,  where  another  ground 
of  the  motion  for  a  new  trial  is  dealt  with. 
The  fact  that  the  preliminary  notice,  as  giv- 
en on  the  blank  form  furnished  by  the  com- 
pany, was  retained  by  It,  and  that  it  elicited, 
by  correspondence  with  the  plaintiff,  the  par- 
ticulars which  would  have  obviated  the  ob- 
jections to  the  formal  questions  in  the  blank, 
cured  the  defects  in  the  paper  objected  to, 
and  rendered  it  competent  evidence. 

2.  Error  is  also  assigned  upon  the  ruling 
of  the   court  under  which   the  "affirmative 
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written  proof  of  death"  was  admitted.  The 
objection  urged  to  the  admission  of  this  otI- 
dence  was,  in  substance,  that  it  did  not  con- 
form to  the  stipulations  "in  the  fourteenth 
clause  of  the  policy,  which  required  that  af- 
firmative written  proof  of  death  must  be 
furnished  to  the  company  within  two  months 
of  the  death  of  the  assured,"  and  that  "it 
was  not  made  upon  and  in  conformity  with 
the  blanks  supplied  by  the  company/'  as  stip- 
ulated in  the  policy.  The  clause  of  the  policy 
upon  which  this  objection  was  based  is  as  fol- 
lows: **Glause  14.  Affirmatlye  written  proof 
of  death  must  be  furnished  to  the  company 
within  two  months  from  death.  All  proofs 
shall  be  furnished  on  and  In  conformity  with 
the  blanks  supplied  by  the  company.'* 
'K^laims  not  brought  In  accordance  with  the 
proYisions  of  this  clause  shall  be  forfeited." 
The  caption  of  the  blank  supplied  by  the  com- 
pany, so  far  as  is  material,  is  In  the  follow- 
ing language:  "That  his  death  was  caused 
solely,  directly,  and  conclusively  [exclusively] 
by  bodily  injury  sustained  through  external, 
violent,  and  accidental  means,  and  not  by  de- 
liberate or  voluntary  acts  of  his  own."  The 
caption  of  the  blank  furnished  by  the  plain- 
tiff, as  far  as  is  material,  reads  as  follows: 
"That  his  death  was  caused  directly  and  ex- 
clusively by  and  through  external,  violent 
means,  the  circumstances  strongly  supporting 
the  conclusion  that  he  came  to  his  death  by 
the  accidental  discharge  of  a  pistol."  The  ob- 
jections urged  were  that  the  caption  of  the 
blank  prepared  by  the  plain tilT  omitted  the 
words,  "and  not  by  deliberate  and  voluntary 
acts  of  his  own,"  which  were  In  the  "blank" 
famished  by  the  company,  and  that  the  state- 
ment, "the  circumstances  strongly  supporting 
the  conclusion  that  he  came  to  his  death  by 
the  accidental  discharge  of  a  pistol,"  contain- 
ed in  the  "blank  prepared  by  plaintiff,"  Is 
but  the  conclusion  of  the  plaintiff  or  her 
counsel.  The  paper  that  was  referred  to  by 
counsel  In  his  objections  to  the  introduction 
of  the  proof  of  death  as  a  "blank"  does  not 
appear  to  be  upon  examination  in  fact  a 
blank,  and  what  was  referred  to  by  counsel 
for  defendant  in  error  as  the  "caption"  of  said 
blank  was  a  statement  which  the  plaintiff 
was  required  to  swear  to,  as  indicated  by  the 
formula  at  the  conclusion  of  the  so-called 
blank.  In  other  portions  of  the  blank  which 
were  to  be  filled  out  with  statements  relative 
to  the  occasion  and  circumstances  of  the 
death  of  the  assured,  the  plaintiff  stated  with 
reasonable  fullness  and  particularity  the  oc- 
currences immediately  preceding  and  succeed- 
ing the  shot  from  the  pistol  by  which  the 
death  wound  was  Inflicted  upon  the  assured. 
She  stated  that  immediately  before  the  shot 
was  heard  she  saw  the  insured  handling  a 
loaded  pistol,  which  had  been  a  thing  of  some 
concern  with  him  on  account  of  his  boys 
having  taken  it  out  and  fired  it ;  that  he  was 
alone  in  the  room ;  that  no  one  knows  just 
how  the  pistol  came  to  be  fired ;  that  as  far 


as  the  circumstances  of  the  shooting  of  the 
deceased  were  known  to  her,  he  being  alone 
In  the  room  at  the  time  of  the  shooting,  the 
circumstances  supported  the  theory  that  the 
shooting  was  accidental;  and  that  no  indi- 
cations that  the  death  of  her  husband  was 
the  result  of  suicide  were  known  to  her.  In 
flTddition  to  this,  in  answer  to  other  questions, 
she  stated  facts  tending  to  support  her  con- 
tention that  the  pistol  was  fired  through  ac- 
cident, and  that  it  was  not  fired  by  the  in- 
sured himself  with  suicidal  intent.  In  view 
of  these  statements,  giving  in  circumstantial 
detail  the  occurrences  which  took  place  just 
prior  to  the  killing  and  contemporaneously 
therewith,  it  cannot  be  seriously  insisted  that 
t)ecause  the  affiant  would  not  state  positively 
that  the  killing  of  her  husband  was  not  the 
result  of  a  suicide  but  was  an  accident,  but 
gave  Instead  the  facts  upon  which  she  relied 
to  show  that  the  shooting  was  the  result  of 
an  accident,  the  character  of  the  paper  as 
proof  of  the  death  of  the  insured  is  destroy- 
ed or  impaired.  In  the  objection  raised  to 
the  admission  of  the  paper  in  evidence,  It  was 
insisted  that  a  part  of  the  statement  made 
by  the  affiant  was  a  mere  conclusion.  If 
she  had  stated  in  this  paper  in  the  language 
of  the  prepared  form  furnished  by  the  com- 
pany that  the  killing  was  not  suicide,  but  that 
it  was  an  accident,  such  a  statement-  would 
itself  have  been  a  mere  conclusion  of  the 
affiant.  Inasmuch  as  neither  she  nor  any  one 
else  could  state  of  their  own  knowledge  in 
what  manner  the  weapon  was  discharged. 
Besides,  it  appeared  from  the  testimony  of 
the  plaintUr  that  she  did  not  use  the  blanks 
furnished  by  the  company  because  "they 
didn't  leave  enough  margin  to  fill  out  the 
blank,  and  it  had  to  be  made  over  again  to 
^ve  me  space  to  fill  them  out" 

8.  The  court  charged  the  jury  as  follows: 
"I  charge  you,  further,  that  if  the  jury  finds 
that  the  defendant  company  within  the  time 
allowed  by  contract  for  making  preliminary 
proof  of  death  refused  payment  of  the  claim 
to  plaintiff,  or  denied  its  liability  to  plaintiff, 
then  such  refusal  or  denial  of  liability  dis- 
pensed with  the  necessity  of  making  an  af- 
firmative proof  under  the  policy,  and  plain- 
tiff was  not  under  any  further  duty,  after 
such  refusal  or  denial  of  liability,  to  make 
such  formal  proof  of  death."  Counsel  for 
plaintiff  in  error  contends  that  this  charge 
was  erroneous  and  prejudicial  to  his  client, 
"because  there  is  no  evidence  in  the  record 
that  movant  ever  refused  payment  of  the 
claim  or  denied  liability,  and  certainly  not  be- 
fore the  preliminary  proof  of  death  was 
made."  Even  if  we  agree  with  counsel  in  his 
contention  that  there  was  no  evidence  in  the 
record  tending  to  show  that  movant  ever  re- 
fused payment  of  the  claim  or  denied  its  lia- 
bility, we  are  of  the  opinion  that  in  the  light 
of  all  the  facts  and  circumstances  disclosed 
in  the  record  this  verdict  ought  not  to  be  set 
aside  because  of  the  Instructions  contained 
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in  the  language  last  quoted  from  the  charge. 
A  careful  reading  of  the  record  shows  that 
the  preliminary  notice  required  by  the  pol- 
icy and  final  proofs  of  death  of  the  insured 
were  sent  to  the  company  and  received  by  it 
As  we  have  seen  above,  the  preliminary  notice 
of  the  death  was  sent  within  six  days  after 
the  occurrence  of  the  event,  and  no  question 
was  raised  as  to  that  notice  having  been  sent 
in  time.  We  have  also  seen  that  objections 
to  the  sufficiency  of  that  notice  were  all  bas- 
ed upon  the  ground  that  the  notice  did  not 
comply  with  the  requirements  of  the  provi- 
sions of  the  policy,  in  that  It  was  wanting 
in  fullness  and  particularity. 

Immediately  after  receipt  of  that  notice, 
the  following  letter  was  sent  by  the  manager 
of  the  company  to  Mrs.  McAuIey:  "New  York, 
Feb.  9th,  1907.  Dear  Madam:  We  are  In  re- 
ceipt of  notice  signed  by  you  of  the  death  of 
your  husband,  Mr.  Sheridan  McAuley.  The 
notice  refers  to  policy  2663,  and  we  would  call 
your  attention  to  the  fact  that  this  is  an  acci- 
dent policy  providing  for  payment  in  the 
event  that  the  death  of  your  husband  shall 
have  been  caused  by  bodily  injuries  due  ex- 
clusively to  external,  violent,  and  accidental 
meana  The  notice  you  sent  us  merely  states 
that  Mr.  McAuley  Is  dead,  without  referring 
to  any  Injury,  and  the  only  particulars  given 
are  that  he  was  found  dead  at  his  residence. 
This  does  not  constitute  a  notice  calling  for 
any  action  on  the  part  of  this  company  under 
the  accident  policy  mentioned." 

Immediately  on  receipt  of  the  foregoing  let- 
ter, Mrs.  McAuley  wrote  and  sent  the  follow- 
ing letter  to  the  company:  *' Dal  ton,  Ga.,  Feb. 
12th,  1907.  Gentlemen:  Replying  to  yours  of 
the  9th  Inst.,  regarding  the  death  of  my  hus- 
band, Sheridan  McAuley,  the  particulars  are 
as  follows:  Mr.  McAuley  went  into  the  room . 
alone;  in  this  room  i^ras  a  closet  where  he 
kept  fruit,  also  in  this  closet  a  pistol  was 
kept;  this  pistol  was  rarely  ever  taken  down 
or  used,  but  recently  the  children  (our  boys) 
had  taken  the  pistol  out  and  fired  it  Mr. 
McAuley  bad  forbidden  them  doing  this,  and, 
since  the  first  occun*ence,  would  examine  the 
pistol  to  see  if  they  had  fired  it  On  this  oc- 
casion he  went  into  the  closet  as  usual ;  there 
was  no  one  in  the  room  but  himself;  the  re- 
port of  a  pistol  was  heard,  and  on  entering 
the  room  we  found  him  shot  dead— never  be- 
ing able  to  speak,  or  give  any  account  of  It 
Hie  blank  mailed  you  was  furulslied  me  by 
your  local  agent  at  Dalton,  and  was  furnish- 
ed them  by  your  general  agents  at  Atlanta. 
I  know  nothing  about  the  proper  papers  to  be 
furnished  in  business  like  tliis;  but  If  your 
local  or  general  agents  will  furnish  me  with 
the  papers,  I  will  consider  it  a  very  great  fa- 
vor; will  complete  same  and  forward  to  you. 
Any  other  information  you  wish,  or  informa- 
tion as  to  the  correctness  of  this,  will  be 
gladly  furnished." 

The  company  did  not  answer  this  letter  un- 
til February  19th,  but  on  that  date  wrote  and 
seixt  to  Mrs.  McAuley  the  following  letter: 


"Dear  Madam:  We  are  to  receipt  of  yonr 
favor  of  the  12th  instant  In  reply,  would 
say  that  if  you  feel  that  you  should  have 
the  necessary  papers  to  present  a  claim  un- 
der an  accident  policy,  we  will  furnish  the 
same  to  you;  but  before  doing  so,  we  wish  to 
call  your  attention  to  the  fact  that  no  daim 
can  be  made  under  an  accident  policy  if  Mr. 
McAuley  came  to  his  death  by  his  own  act, 
and  in  that  case  we  would  not  be  justified  in 
requiring  you  to  go  to  the  trouble  and  ex- 
pense necessary  to  prepare  and  furnish  proofs. 
Your  present  letter,  of  course,  does  not  go  in- 
to details,  and  seems,  rather  inferentially 
than  otherwise,  to  raise  the  assumption  that 
he  came  to  his  death  under  certain  presumed 
circumstances  not  actually  known  to  any  one; 
but  we  understand  that  many  of  the  facts  were 
revealed  at  the  time  of  this  unfortunate  oc- 
currence, and  that  the  testimony  given  before 
the  coroner  was  such  that  a  verdict  of  sui- 
cide was  rendered.  We  believe  that  in  mat- 
ters of  this  character  the  only  way  to  proceed 
is  with  entire  frankness,  and  we  are  there- 
fore writing  you  thus  candidly,  and  we  shall 
be  glad  if  you  will  meet  us  in  exactly  the 
.same  spirit.  This  company  is  always  ready 
and  willing  to  discharge  every  just  liability, 
and  no  more  than  this;  we  are  sure  yon 
would  not  be  disposed  to  expect  any  more 
than  you  would  be  able  to  require.  If,  there- 
fore, you  feel  that  you  should  have  proof 
blanks  for  presenting  a  claim.  In  view  of  all 
of  the  circumstances  known  to  you,  we  will 
furnish  same  upon  your  request  to  that  effect, 
accompanied  with  the  statement  of  full  in- 
formation as  to  the  occurrence  immediately 
preceding  and  leading  up  to  Mr.  McAuIey*B 
death,  which  will  be  necessary  to  enable  us 
to  intelligently  prepare  these  blanks  for  your 
use.  Please  advise,  also,  whether  or  not  you 
were  in  the  room  at  the  time  the  shot  was 
fired,  or  whether  any  remarks  had  been  made 
by  Mr.  McAuley  to  you,  or  in  your  presence, 
indicating  any  intention  or  disposition  to  end 
his  life." 

Promptly  in  answer  to  this,  on  February 
22d,  Mrs.  McAuley  wrote  the  following  let- 
ter to  the  company:  "Gentlemen:  Having 
reference  to  yours  of  the  19th  inst,  I  beg  to 
request  that  you  mall  me  the  papers  and 
blanks  that  you  wish  me  to  complete;  and 
upon  receipt  of  same  I  will  return  them  to 
you  properly  filled  In.  I  will  thank  you  to 
attend  to  this  as  soon  as  possible,  as  I  can  not 
make  proof  without  the  proper  papers.  Fire 
and  life  companies  furnish  proofs  of  loss  and 
death,  and  I  suppose  accident  companies  fur- 
nish them  also." 

On  February  25th  the  manager  of  the  com- 
pany, in  answer  to  Mrs.  McAuley *s  letter  of 
February  22d,  wrote  the  following:  "Dear 
Madam:  We  are  in  receipt  of  your  favor  of 
the  22d  inst,  requesting  proof  blanks.  You 
have  apparently  overlooked  the  latter  part 
of  our  last  letter,  however,  in  which  we  ad- 
vised that  such  a  request  should  be  accom- 
panied with  statement  of  full  information  as 
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to  the  occurrence  immediately  preceding  and 
leading  up  to  Mr.  McAuley's  death;  also  our 
inquiry  as  to  whether  or  not  you  were  in  the 
room  at  the  time  the  shot  was  fired,  or 
whether  any  remarks  had  been  made  by  Mr. 
McAuley  to  you  or  in  your  presence  indicat- 
ing any  intention  or  disposition  to  end  his 
life.  You  will  understand  that  we  are  whol- 
ly without  authoritative  particulars,  and  what 
we  have  asked  for  is  quite  necessary  to  en- 
able us  to  intelligently  prepare  the  proper 
blanks." 

On  March  11th  Mrs.  McAuley  wrote  to  the 
company  as  follows:  "Gentlemen:  In  reply 
to  your  last  letter,  in  which  you  state  that 
I  fail  to  make  answer  to  certain  questions  in 
your  letter  of  19th  I  want  to  say  that  I  am 
wholly  inexperienced  in  looking  after  busi- 
ness of  this  character.  I  have  been  waiting 
for  Mr.  McAuley's  brother,  who  lives  in  a  dif- 
ferent city,  to  come  and  look  after  it.  He,  be- 
ing ill,  has  delayed  his  coming;  consequently 
this  matter  has  been  delayed.  In  your  letter 
of  the  19th  you  state :  'But  we  understand  that 
many  of  the  facts  were  revealed  at  the  time 
of  this  unfortunate  occurrence,  and  that  the 
testimony  given  before  the  coroner  was  such 
that  verdict  of  suicide  was  rendered.*  There 
was  no  such  verdict  rendered.  If  you  desire 
It  I  will  have  the  coroner  make  out  a  certi- 
fied copy  before  proper  ofificlals,  and  send  you, 
with  the  proper  papers,  when  you  have  fur- 
nished me  the  necessary  blanks.  Referring 
to  this  same  letter  of  yours,  19th,  you  asked 
me  whether  or  not  I  was  in  the  room.  I  an- 
swered that  question,  if  you  will  read  my  let- 
ter of  12th,  stating  that  he  went  into  the 
room  alone,  and  there  was  no  one  in  the  room 
but  himself.  He  did  not  say  anything  before 
going  into  the  room,  and  had  never  said  any- 
thing to  indicate  his  intention  of  desti'oyiug 
himself,  but  on  the  contrary  his  expression 
had  always  been  to  indicate  that  he  would 
not  He  had  not  made  any  statement  about 
such  a  thing  in  my  hearing  in  a  long  time; 
but  in  speaking  of  some  other  party  having 
committed  suicide  some  years  ago,  he  stated 
that  he  could  not  see  how  any  man  could  do 
such  a  thing.  You  asked  me  to  be  frank.  I 
have  been  so  far  as  my  business  knowledge 
enables  me  to  do  that  Mr.  McAuley  bad  not 
been  feeling  very  well  for  two  or  three  days, 
but  not  sick  enough  to  stop  him  from  work. 
During  the  night  previous  to  his  death,  some 
of  the  water-pipes  about  the  manufacturing 
plant,  of  which  be  was  general  manager, 
bursted,  and  he  had  to  be  up  getting  a  plumb- 
er, and  looking  after  it  He  got  back  home 
shortly  before  day,  and  did  not  get  up  for 
breakfast,  seeming  to  feel  worse  than  usual. 
On  being  asked  about  calling  a  doctor,  said 
he  didn't  think  it  would  be  necessary.  He 
got  up  about  12  o'clock  and  dressed,  but  did 
not  feel  like  eating  dinner.  When  he  did  not 
eat,  he  would  frequently  take  fruit;  this 
brings  up  to  the  facts  as  stated  in  my  letter 
of  the  12th.  If  this  statement  is  not  full 
enough,  please  let  me  know.    These  were  the 


facts  that  were  before  the  coroner.  There 
was  nothing  in  his  financial  condition,  or  do- 
mestic relations  that  would  make  him  tired 
of  life,  or  suggest  self-destruction.  I  certain- 
ly think  you  should  send  me  necessary  blanks 
to  prepare  and  present  my  claim  In  regular 
order,  and  feel  sure  when  you  know  all  these 
facts  you  will  not  doubt  the  Justice  of  my 
claim." 

And  finally,  on  March  19th,  the  manager  of 
the  company  from  New  York  wrote  the  fol- 
lowing letter  to  Mrs.  McAuley:  "Dear  Mad- 
am: Your  favor  of  the  11th  Inst,  was  duly 
received  and  contents  noted;  and  in  coippli- 
ance  with  your  demands  we  hand  you  here- 
with blanks  for  proof  of  claim.  In  addition 
to  the  statement  as  per  these  blanks,  the  com- 
pany requires  a  full  copy  of  the  proceedings 
of  the  coroner's  inquest,  including  all  testi- 
mony taken  and  all  statements  made  to  the 
coroner  and  verdict  rendered." 

On  March  29th  the  final  proofs  of  the 
death  were  forwarded  by  Mrs.  McAuley. 
These  letters  have  been  set  out  in  full,  be- 
cause almost  every  line  in  them  throws  light 
upon  the  question  which  we  now  have  under 
consideration.  A  comparison  of  the  dates  of 
the  respective  letters  will  show  that  Mrs. 
McAuley  in  a  letter  which  set  forth  clearly 
and  in  detail,  Jthough  with  succinctness,  the 
facts  attending  the  death  of  her  husband  so 
far  as  she  was  acquainted  with  them,  and 
asked  that  she  be  furnished  the  necessary  pa- 
pers and  blanks,  stating  that,  if  the  com- 
pany's local  or  general  agents  would  furnish 
those  papers,  she  would  complete  them  and 
forward  to  the  company.  This  -was  within  a . 
fortnight  of  the  death  of  the  insured,  leav- 
ing six  weeks  of  the  two  months,  the  period 
stipulated  In  the  policy  for  forwarding  the 
proofs.  That  letter  was  also  a  sufficient  supr.; 
plement  to  the  preliminary  notice  written  on 
the  blank,  the  insufficiency  of  which  as  to 
particularity  was  complained  of  in  the  objec-, 
tion  of  counsel  for  plaintiff  in  error,  con- 
sidered in  the  first  division  of  this  opinion., 
Good  faith  upon  the  part  of  the  insurer 
would  have  required  a  prompt  response  to 
this  specific  but  courteous  request  for  the 
papers  (the  forms  and  blanks),  so  that  the 
beneficiary  under  this  policy  might  have  had. 
as  much  of  the  limited  time  allowed  her  for 
furnishing  the  proofs  as*  might  be  necessary. 
The  time  required  for  the  transmission  of 
mail  from  Dalton  from  which  office  Mrs.  Mc- 
Auley sent  her  letters  to  the  company  to 
New  York,  or  for  the  return  of  an  answer, 
'was  not  more  than  a  day  or  two;  and  yet  to 
the  letter  of  Mrs.  McAuley  dated  February 
12th,  requesting  that  the  necessary  papers  be 
furnish^  her  by  the  company,  there  was  no 
reply  until  February  19th.  That  letter  from 
the  company,  dated  February  19tb,  speaks 
for  itself.  The  writer  of  it  professes  a  de- 
sire to  proceed  "with  entire  frankness,"  and 
to  be  writing  most  "candidly."  It  manifests 
a  desire  to  save  the  beneficiary  of  the  policy 
"trouble  and  expense,"  and  declares  the  will- 
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ingness  of  the  company  to  furnish  "proof 
blanks"  for  presenting  a  claim  if  Mrs.  McAu- 
ley  should  request  them.  This  letter  it  seems 
to  us  was  entirely  unnecessary.  The  com- 
pany had  already  been  informed  by  the 
plalntifif's  letter  of  February  12th  that  she 
did  wish  the  blanks.  What  more  could  the 
company  desire  than  a  statement  upon  her 
part  that  she  requested  the  blanks,  and  what 
purpose  could  this  last  letter  subserve  ex- 
cept to  delay  the  sending  and  the  completion 
of  the  blanks  and  forms,  which  should  have 
been  promptly  sent  to  Mrs.  McAuley  upon 
the  receipt  of  the  letter  of  the  12th  of  Febru- 
ary? In  that  letter  of  Mrs.  McAuley *s  we 
find  the  specific  statement  from  her  on  the 
Occasion  when  her  husband  was  killed  **there 
was  no  one  In  the  room  but  himself;  and 
yet  in  the  letter  from  the  company  last  re- 
ferred to  the  manager  writes  her:  "Please 
a'dvise,  also,  whether  or  not  you  were  in  the 
room  at  the  time  the  shot  was  fired,"  etc. 
Further,  this  letter  of  February  12th  from 
Mrs.  McAuley  shows  unequivocally,  after 
stating  the  circumstances  of  the  death  of  her 
husband,  that  she  wished  papers  in  order  to 
put  her  claim  in  shape;  and,  as  it  appears 
from  the  testimony,  it  was  written,  not  mere- 
ly at  the  suggestion  of  the  local  agents  of 
the  company  -at  Dalton.  but  it  was  a  copy 
of  a  letter  prepared  by  them.  When  the  let- 
ter from  the  company  of  February  19th  was 
received  by  Mrs.  McAuley,  she  promptly,  on 
February  22d,  wrote  in  reply,  requesting  and 
urging  that  the  '^papers  and  blanks"  be  mail- 
ed to  her.  Instead  of  complying  with  this 
urgent  request,  the  company  wrote  the  letter 
of  February  25th,  asking  for  further  infor- 
mation before  they  could  prepare  the  blanks. 
And  then  followed  the  final  letter  from  Mrs. 
McAuley  set  out  above,  dated  March  11th. 
After  the  receipt  of  that  letter,  there  could 
certainly  be  no  ground  for  further  delay  in 
forwarding  the  blanks.  Every  demand  of  the 
company  for  more  information  had  been  com- 
plied with.  The  time  for  furnishing  the  final 
proofs  of  death,  as  stipulated  in  the  policy, 
was  rapidly  passing.  Only  two  weeks  and 
three  days  of  the  two  months  allowed  in  the 
policy  remained,  and  nearly  half  of  this  time 
was  permitted  to  elapse  before  the  blanks 
were  forwarded. 

We  are  of  the  opinion,  in  view  of  the  delay 
by  the  company  itself  in  furnishing  the 
blanks,  the  slight  excess  of  time  beyond  the 
period  allowed  in  the  policy  for  furnishing 
the  proof  of  death  could  not  be  a  ground  for 
holding  that  the  policy  was  forfeited.  Only 
one  day  after  the  expiration  of  the  period  of 
two  months  elapsed  before  the  proof  was 
mailed.  In  view  of  the  neglect  of  the  com- 
pany to  send  the  blanks  or  forms,  upon 
which  they  insisted  that  the  proofs  should  be 
made  out,  with  that  promptness  which  good 
faith  upon  their  part  would  seem  to  require, 
we  think  the  company  should  be  held  to  have 
waived  the  right  to  insist  upon  a  strict  com- 
pliance by  the  party  upon  whom  rested  the 


duty  of  furnishing  the  proof  in  accordance 
with  the  terms  of  the  policy  In  regard  to  the 
time  within  which  those  proofs  should  be 
forwarded,  or  that  the  company  is  estopped 
by  its  own  conduct  from  setting  up.  as  a  de- 
fense against  this  policy,  that  a  forfeiture 
would  be  worked  by  reason  of  the  fact  that  a 
day  or  two  more  than  the  time  specified  In 
the  policy  was  consumed  by  Mrs.  McAuley  in 
preparing  the  proofs  and  forwarding  them, 
when,  as  appears  from  the  letters  which  we 
have  set  forth  in  this  record,  the  company 
itself  had  by  its  own  remissness  in  forward- 
ing the  forms  so  earnestly  asked  for  caused 
the  loss  of  many  days  in  the  final  preparation 
and  forwarding  of  the  proofs.  We  do  not 
think  the  defendant  company  should  be  heard 
under  the  uncontroverted  facts  and  circum- 
stances appearing  in  this  record  to  set  up  ft 
forfeiture  of  the  jjollcy  on  the  ground  that 
the  proofs  had  not  been  forwarded  in  time. 
In  the  case  of  Western  Travelers*  Ace.  Ass'n 
V.  Hoibrook,  the  Supreme  Court  of  Nebraska 
(65  Neb.  4C9,  94  N.  W.  816)  held:  "The  bene- 
ficiary will  not  be  held  to  a  strict  and  literal 
compliance  with  the  provisions  of  an  acci- 
dent insurance  policy  with  reference  to  final 
proofs  of  the  extent  and  duration  of  the  in- 
Jtiry,  where  a  short  delay  in  supplying  such 
proofs  has  been  occasioned  by  circumstances 
not  attributable  to  his  own  laches  or  bacl 
faith,  and  particularly  where  the  insurer 
could  easily  have  enabled  the  claimant  to  ob- 
viate its  objections  to  the  sufliclency  of  the 
proof.*'  See,  also,  the  cases  of  Simmons  ▼. 
Western  Travelers*  Ace.  Ass*n,  79  Neb.  20, 
112  N.  W.  365;  Continental  Casualty  Co.  v. 
Waters,  97  S.  W.  1103,  90  Ky.  Law  Rep.  243; 
Correll  v.  National  Ace.  Society,  139  Iowa,  36^ 
116  N.  W.  1046. 

In  view  of  what  we  have  said  above  in 
reference  to  the  sufficiency  of  the  notice  anci 
the  proof  of  death  of  the  Insured,  and  in 
holding  that  the  short  delay  in  forwarding' 
the  proof  could  not  be  held  to  impair  the 
rights  of  the  beneficiary  under  this  policy, 
the  charge  of  the  court  last  set  out  above, 
though  it  submitted  to  the  jury  the  question 
as  to  a  refusal  of  the  company  to  make  pay- 
ment of  the  policy  and  the  effect  of  such  a 
refusal  upon  the  necessity  of  making  proofs 
when  there  was  no  evidence  in  the  record  of 
refusal,  is  not  a  cause  for  setting  aside  the 
verdict  in  this  case.  And  it  also  renders  un- 
necessary more  specific  discussion  of  the 
criticism  In  the  motion  upon  other  portions 
of  the  court's  instructions  to  the  jury  with- 
reference  to  the  time  within  which  the  notice 
was  given,  and  the  defense  of  the  company 
based  upon  a  failure  of  the  beneficiary  to 
furnish  the  proofs  upon  blanks  furnished  by 
the  company,  and  in  the  time  stipulated  In 
the  policy. 

4.  It  is  insisted  that  the  court  erred  in 
charging  the  jurj'  as  follows:  "If  the  evi- 
dence points  equally  or  Indifferently  to  the 
theory  of  accident  or  suicide,  the  theory  of 
accident  is  to  be  adopted  rather  than  that 
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of  suicMe,  then  the  burden  would  be  upon 
the  defendant  company  to  show  by  a  prepon- 
derance of  the  evidence  that  the  deceased 
came  to  his  death  by  suicide,  as  it  here  con- 
tends." This  charge  is  not  attacked  upon 
the  ground  that  it  states  an  incorrect  princi- 
ple of  law ;  but  counsel  contends  that  it  was 
error  because  there  is  no  evidence,  positive 
or  circumstantial,  pointing  equally  or  indif- 
ferently *to  the  theory  of  accident,  but,  as 
movant  insists,  the  evidence  shows  that  de- 
ceased came  to  his  death  by  bis  own  act." 
Whether  or  not  the  evidence  pointed  equally 
or  indifferently  to  the  theory  of  accident  or 
suicide  was  under  the  evidence  in  the  case 
a  question  for  the  jury.  The  court  left  It 
there,  as  he  should  have  done,  and  the  plain- 
tiff in  error  has  no  ground  of  complaint  upon 
that  score. 

5.  It  was  earnestly  and  forcibly  argued 
in  this  case  that  the  evidence  showed  con- 
clusively that  the  insured  .came  to  his  death 
by  his  voluntary  act;  that  he  shot  himself 
with  suicidal  Intent  There  was  no  eyewit- 
ness to  the  tragedy.  The  deceased  was  alone 
hi  a  room  at  the  time  the  shot  was  fired 
which  caused  his  death.  He  was  seen  a  few 
minutes  prior  to  the  firing  of  the  shot,  han- 
dling a  loaded  pistol.  The  room  was  one  in 
which,  according  to  the  testimony  introduced 
by  the  plaintiff,  the  weapon  was  customarily 
kept ;  and  whether  or  not  it  was  discharged 
accidentally  while  the  deceased  was  endeav- 
oring to  replace  it  upon  a  nail  where  it  some- 
times hung,  or  was  voluntarily  fired  by  the 
deceased,  no  one  could  say  positively.  Two 
theories  were  insisted  upon— one  by  the  plain- 
tiff, the  other  by  the  defendant  Evidence 
tending  to  support  each  was  introduced.  Each 
submitted  evidence,  one  to  show,  the  other  to 
disprove,  the  cause  and  motive  for  self-de- 
struction upon  the  part  of  the  deceased.  His* 
habits,  the  state  of  his  health,  his  domestic  re- 
lations, and  many  other  circumstances  tend- 
ing to  throw  light  upon  the  tragedy  were 
before  the  Jury  for  their  consideration.  They 
found  in  effect  that  the  shooting  was  acci- 
dental, and  we  cannot  say  that  this  finding 
was  unauthorized  l^  the  evidence. 

Certain  other  errors  were  complained  of; 
but,  in  view  of  what  we  have  said  above, 
they  are  not  of  sufficient  materiality  to  re- 
quire discussion. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


the  posBession  of  the  InTestate  at  the  time  of 
his  death,  where  there  was  evidence  tending  to 
show  that  the  intestate,  during  his  last  illness 
and  within  a  few  dajrs  prior  to  his  death,  told 
the  defendant,  who  had  been  norsing  him  during 
such  illness,  that  there  was  sufficient  money  in 
in  testa  te*8  trunk,  where  he  kept  his  gold,  to  pay 
all  the  expenses  of  his'  borial.  and  that  the  de- 
fendant could  **have  the  balance,"  and  where 
there  was  evidence  tending  to  show  also  that  the 
defendant  did  not  take  possession  of  the  gold 
until  after  the  inte8tate*8  death,  it  was  not  error 
for  the  court  to  instruct  the  jury  as  follows: 
"As  to  the  ^old  in  controversy,  I  charge  you  that 
the  burden  is  on  the  defendant  to  show  by  proof, 
not  only  that  he  had  gotten  possession  of  the 
gold,  but  that  the  deceased  [the  intestate]  had 
actually  given  him  the  gold.  Mere  direction  to 
use  it  after  burying  him  [the  Intestate],  and  that 
he  should  have  the  balance,  would  not  be  a  gift. 
There  must  be  proof  that  [the  intestate]  himself 
delivered  or  turned  over  the  gold  to  the  defend- 
ant *  *  *  in  some  way,  either  actual  or  man- 
ual deliveiT,  as  I  have  explained  to  you,  or  some 
act  upon  his  part  which  would  show  that  he 
had  Darted  with  dominion  over  it,  and  trans- 
ferrea  that  dominion  and  control  to"  the  de- 
fendant, 

TEd.  Note.— For  other  cases,  see  Gifts,  Gent 
Dig.  §  123 ;   Dec  Dig.  S  62.*] 

2.  Trial  (J  25e*)— Duty  to  Instbuct— Pail- 
UBE  OF  Request. 

Failure  of  the  court  In  the  absence  of  a 
request^  to  charge  the  jury  "as  to  the  effect  of 
admissions,  coupled  with  explanatory  or  self- 
serving  declarations,"  is  not  cause  for  a  new 
trial.  See  Scott  v.  State.  117  Ga.  14  (2).  43  S. 
E.  425:  Clark  v.  State,  117  Ga.  254  (5),  43  S.  E. 
853 ;  Green  v.  State,  118  Ga.  755,  45  S.  E.  598; 
Steed  V.  State,  123  Ga.  569  (3),  51  S.  B.  627 ; 
Sasser  v.  State,  129  Ga.  541  (%  59  S.  B.  255  ; 
Mallary  v.  Moon,  180  Ga.  591  (2),  61  S.  B;  401 ; 


Summerlin  v.   State,   130  Ga.  f91-79G  (6),   61 
S.  E.  849;    Pierce  v.  State,  132  Ga.  27(2), 
S.  E.  792 ;    Scott  v.  State,  132  Ga.  857  (2)   64 
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S.  E.  272. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  628-4J41;    Dec  Dig.  S  256.*] 

3.  Trial  (§  25G*)— Duty  xo  Instbuct— Fail- 
UBE  to  Request. 

Nor  was  it  cause  for  a  new  trial  in  this 
case  that  the  court  omitted,  in  the  absence  of  a 
request,  to  charge  the  Jurv  as  follows:  **When  a 
person  is  in  possession  of  a  personal  chattel  of 
another  as  agent  of  the  owner,  it  is  not  es- 
sential to  the  validity  of  a  gift  of  such  chattel 
to  such  agent  that  be  make  manual  delivery  of 
such  chattel  back  to  the  owner,  to  be  redeliv- 
ered back  to  him." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  628-641 ;   Dec.  Dig.  S  256.«] 

4.  Sufficient  Chasob— Vkbdiot  Authobi^d 
BT  Evidence. 

The  instructions  of  the  court  to  the  jury 
as  to  the  law  of  gifts  applicable  to  the  evidence 
in  the  case  were  full,  explicit,  and  fair.  The 
evidence  authorized  the  verdict,  and  there  was 
no  error  in  refusing  to  grant  a  new  trial. 

Error  from  Superior  Court,  Lumpkin  Coun- 
ty; J.  J.  Kimsey,  Judge. 

Action  by  W.  K.  Jones,  administrator, 
against  Martin  Bryan.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

O.  J.  Lilly,  for  plaintiff  in  error.  H.  H. 
Perry,  R.  H.  Baker,  and  W.  B.  Sloan^  for 
defendant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

*Vor  other  nut  tee  same  topic  aad  aecUon  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  ReporUr  Indexoi 


(134  Oa.  48) 

BRYAN  V.  JONES. 
(Supreme  Court  of  Georgia.    Feb.  18,  1910.) 

(Syllabus  ty  the  Court,) 

1.  Gifts  (J  62*)— Causa  Mortis— Necessity 
OF  Delivery. 

On  the  trial  of  an  action  brought  by  an 
administrator  for  the  recovery  of  certain  gold 
coin  and  other  personalty,  alleged  to  be  in  the 
po^^^eRsion  of  the  defendant  and  to  have  been  in 
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(134  Ga.  IS) 

SOUTHERN  RT.  CO.  v.  HORTON. 

(Supreme  Court  of  Georgia.    Feb.  17,  IJIO.) 

(Syllabus  by  the  Court.) 

1,  Carbiebs  (§  321*)— Injury  to  Passenger- 
Actions— Instructions. 

Id  an  action  for  a  personal  injury  received 
from  the  starting  of  a  train  while  a  passenger 
was  in  the  act  of  alighting,  where  the  engineer 
testified  that  he  moved  the  train  on  a  signal  giv- 
en with  the  air  whistle,  and  the  conductor,  por- 
ter, and  baggage  master  testified  that  they  did 
not  give  such  signal,  and  it  was  shown  that  the 
fireman  was  out  of  the  state,  it  was  not  error  to 
refuse  to  charge,  on  request,  that  "if  the  en^- 
neer  received  the  proper  signal  to  start  his  train, 
and  such  signal  was  not  given  by  the  conductor 
in  charge  of  said  train,  nor  by  any  of  the  train 
crew,  then  the  act  of  the  engineer  in  starting 
his  train  while  passengeiB  were  alighting  there- 
from would  not  be  an  act  of  negligence  for  which 
the  defendant  would  be  held  liable  in  this  case." 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1332 ;   Dec.  Dig.  §  321.«] 

2.  Review  of  Instructions. 

When  considered  in  connection  with  the  en- 
tire charge,  none  of  the  charges  to  which  excep- 
tions were  taken  were  subject  to  the  criticisms 
made  upon  them,  or  were  ^uch  as  to  require  a 
new  trial. 

3:  Review  op  Evidence. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  to  grant  a  new 
trial. 

Error  from  Superior  Conrt,  Fayette  Coun- 
ty; E.  J.  Reagan,  Judge. 

Action  by  J.  M.  Horton  against  the  South- 
em  'Railway  Company.  Judgment  for  plain- 
tlflf,  and  defendfint  brings  error;    Aflarmed. 

C  E.  Battle  and  Howell  Hollis,  for  plaln- 
tiflf  in  error.  J.  W.  Wise,  for  defendant  in 
error. 

LUMPKIN,  J.  judgment  affirmed.  All 
the  Justices  concar. 


(184  Oa.  66) 

ROME  BRICK  <:0.  v.  WEST  et  al. 

(Supreme  Court  of  Georgia.    Feb.  18,  1910.) 

(Syllahu$  by  the  Court.) 

1.  Mechanics'  Liens  (§  249*)— Foreclosure— 
Maibrial  Furnished  Contractors-Neces- 
sity FOR  Judgment  Against  Contractor. 
In  so  far  as  it  was  sought  to  foreclose  a 
lien,  this  case  it  controlled  by  the  ruling  in  Pike 
Brothers  Lumber  Co.  v.  Mitchell,  132  Ga.  675, 
64  S.  E.  998,  where  it  was  held:  "In  order  to 
foreclose  a  materialman's  lien  for  material  fur- 
nished a  contractor  to  be  used  in  improving  the 
property  of  another,  it  is  necessary  that  the  ma- 
terialman have  judgment  against  the  contractor 
in  a  previous  action,  or  the  contractor  must  be 
sued  concurrently  in  the  foreclosure  proceedings 
with  the  owner  of  the  property  improved.  If 
the  contractor  be  adjudged  a  bankrupt,  so  that 
no  judgment  in  personam  can  be  had  against 
him  in  an  action  at  law,  his  immunity  from  lia- 
bility to  a  personal  judgment  will  not  give  the 
materialman  a  right  to  foreclose  his  lien  In  equi- 
ty against  the  property  improved." 

[Ed.   Note.— For  other  cases,   see  Mechanics' 
Liens.  Cent.  Dig.  fi  437 ;   Dec.  Dig.  §  249.«] 


2.  Petition  Amended. 

The  prayer  to  recover  a  general  judgment 
against  the  estate  of  the  deceased  landowner 
was  stricken  from  the  petition  by  amendment. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  the  Rome  Brick  Company  against 
A.  S.  West  and  others,  executors.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

John  W.  &  G.  E.  Maddoz,  for  plaintiff  in 
error.  M.  B.  Enbanks  and  Dean  &  Dean,  for 
defendants  in  error. 

ATKINSON,  J.  Judgment  a^rmed.  All 
the  Justices  concur. 


OZi  Oa.  10) 
CROW  ▼.  CROW. 
(Supreme  Court  of  Georgia.    Feb.  17,  19ia) 

(Syllabus  by  the  Court.) 

1.  Review  on  Appeal'. 

The  verdict  was  authorized  by  the  evidence. 

2.  New  Trial  (J  23*)— Grounds. 

Attacks  upon  a  decree  furnish  no  ground  of 
a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  35 ;  Dec.  Dig.  S  23.*] 

3.  Trial  (§  331*)— Verdict— In definitkness. 

When  the  verdict  is  considered  in  the  light 
of  the  pleadings,  the  construction  placed  upon  it 
by  the  court,  and  its  recital  in  the  ground  of 
the  amended  motion  attacking  it  as  uncertain 
and  indefinite,  it  was  not  subject  to  that  criti- 
cism there  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  §  331.*] 

EJrror  from  Superior  Court,  Forsyth  Coun- 
ty; Geo.  F.  Gober,  Judge. 

Action  by  S.  M.  Crow  against  J.  A.  Crow. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Brooke  &  Henderson,  for  plaintiff  in  error. 
H.  L.  Patterson,  for  defendant  in  error. 

ATKINSON,  J.  The  presiding  judge  con- 
strued the  verdict  rendered  by  the  jury  in 
this  case  as  meaning  that  they  found  for  the 
plaintiff  the  sum  of  $275  on  account  of  the 
rental  of  the  laud,  and  in  favor  of  the  holder 
of  the  fl.  fa.  for  the  sum  of  $374.74  on  ac- 
count of  the  amount  due  upon  it,  leaving  a 
balance  in  favor  of  the  holder  of  the  fi.  fa. 
of  $99.74,  and  that  the  land  should  be  sold» 
this  balance  should  be  paid,  and  the  remain- 
der of  the  proceeds  be  paid  over  to  the  plain- 
tiff. The  first  two  grounds  of  the  amended 
motion  for  a  new  trial  seek  .to  attack  the 
construction  placed  by  the  court  upon  the 
verdict  and  the  decree  rendered  accordingly. 
Exceptions  to  the  decree  as  erroneous  fur- 
nish no  ground  for  a  motion  for  a  new  trial, 
and  cannot  be  considered  when  the  -decree  is 
thus  sought  to  be  attacked.  We  may  there- 
fore reject  from  consideration  the  first  two 
grounds  of  the  amended  motion. 


•For  other  casei  lee  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date.  A  Reporter  Indezea 
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The  third  ground  was  as  follows:  "Be- 
cause the  verdict  of  the  Jury  In  said  case, 
to  wit,  *We,  the  jury,  find  for  the  plaintiff, 
two  hundred  and  seventy-five  dollars,  subject 
for  the  land  to  be  sold,  find  for  the  defendant 
three  hundred  and  seventy-four  .74  dollars, 
in  favor  of  the  fl.  fa.,'  is  indefinite,  uncertain, 
and  not  capable  of  an  intelligent  construction, 
under  the  pleadings  and  evidence  of  the 
case."  This  ground  in  effect  concedes  that 
the  sums  found  by  the  Jury  were  $275  and 
$374.74,  respectively,  but  insist  that,  treating 
the  amounts  to  be  those  stated,  the  verdict 
was  nevertheless  indefinite,  uncertain,  and 
not  capable  of  an  intelligent  and  Just  con- 
struction. It  does  not  attack  those  figures 
as  not  being  the  amount  found  by  the  Jury. 
Assuming  the  amounts  stated  to  be  those  as 
found  in  the  verdict,  the  balance  of  the  find- 

*lng  was  Intelligible  and  cfapable  of  a  definite 
and  Just  construction,  namely,  that  the 
amount  which  was  found  in  favor  of  the 
plaintiff  on  account  of  rents  should  be  credit- 
ed on  the  amount  found  In  favor  of  the  de- 
fendant on  account  of  the  fl.  fa.,  and  that  the 
land  should  be  sold  and  this  balance  paid 
from  the  proceed!  When  the  pleadings  are 
considered.  It  is  clear  that  this  was  the  in- 
tention of  the  Jury  and  the  meaning  of  the 
finding.    This  ground  therefore  furnishes  no 

'reason  for  reversal. 

Judgment  affirmed.  All  the  Justices  con- 
ear. 


(134  Ga.  6S) 

AIKEN  V.  REYNOLDS. 
(Supreme  Court  of  Georgia.    Feb.  18,  1910.) 

(8yllahu9  hy  the  Court,} 

Review  on  Appeal. 

None  of  the  charges  to  which  exceptions 
were  taken  were  erroneous  for  any  of  the  rea- 
^ns  assigned.  The  entire  charge  presented  the 
case  fully,  and  was  quite  as  fair  to  the  defend- 
ant as  it  should  have  been.  The  evidence  au- 
thorized the  verdict,  and  there  was  no  error  in 
refusing  to  grant  a  new  trial. 

Error  from  Superior  Court,  Greene  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  by  Annie  Reynolds  against  Eliza- 
beth Aiken.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    AflSrmed. 

Park  A  Park,  for  plaintiff  in  error.  Miles 
W.  Lewis,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


ilZrl  Oa.  14) 

PARKS  et  al.  v.  WILKINSON  et  al. 
(Supreme  Court  of  Georgia.    Feb.  17,  1910.) 

(8yUabu9  hy  the  Court.) 

WI1.UB   (f    605*)— Construction— Devise    or 
"Home  and  Usual  Dwetxing  Place." 
It  appears  from  the  petition  that  item  3  of 
a  will  was  as  follows:    '^  hereby  give  and  be- 


queath unto  my  well-beloved  nephew,  Thomas 
Bird  Parks,  all  the  remainder  or  remainders  of 
my  property  of  every  de8crii)tion,  both  real  and 
personal,  to  him  and  his  heirs  forever,  on  this 
express  condition  and  limitation,  to  wit:  The 
said  Thomas  Bird  Paries  shall  survive  the  pres- 
ent war,  and  after  my  decease,  my  house  his 
home  and  usual  dwelling  place,  then  and  in  that 
case  he  is  to  have  all  the  property  named  in 
this  third  item,  and  not  otherwise,"  and  that 
'*item  4  of  said  will  provides  that,  on  failure  of 
the  said  Thomas  Bird  Parks  to  comply  with 
item  3,  then  all  property  therein  mentioned  is  to 
go  to  Josei>h  C.  Parks  and  Dudley  Parks." 
lieldt  that  if  the  devisee  named  in  the  third 
item  survived  the  war  referred  to  in  the  will, 
and  after  the  death  of  the  testator  made  the 
house  referred  to  in  the  will  ''his  home  and 
usual  dwelling  place,'*  title  to  the  property  de- 
vised in  the  third  item  vested  in  such  devisee, 
and  his  subsequent  removal  from  the  house  and 
abandonment  thereof  as  "his  home  and  usual 
dwelling  pl^ce"  would  not  divest  him  of  such 
title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  $  1503 ;   Dec.  Dig.  §  665.«1 

Error  from  Superior  Court,  Coweta  Coun- 
ty; K.  W.  Freeman,  Judge. 

Action  by  J.  C.  Parks  and  others  against 
L.  T.  Wilkinson  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Af- 
firmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  W. 
G.  Post,  and  W.  P.  Bloodworth,  for  plaintiffs 
in  error.  W.  C.  Wright,  for  defendants  in 
error. 


HOLDEN,  J.  Bird  Parks  died  seised  and 
possessed  of  the  tract  of  land  described  in 
the  petition,  leaving  a  will,  which  was  duly 
probated.  One  item  of  the  will  was  as  fol- 
lows: "I  hereby  give  and  bequeath  unto  my 
well-beloved  nephew,  Thomas  Bird  Parks, 
all  the  remainder  or  remainders  of  my  prop- 
erty of  every  description,  both  real  and  per- 
sonal, to  him  and  his  heirs  forever,  on  this 
express  condition  and  limitation,  to  wit: 
The  said  Thomas  Bird  Parks  shall  survive 
the  present  war,  and  after  my  decease,  my 
house  his  home  and  usual  dwelling  place, 
then  and  in  that  case  he  is  to  have  all  the 
property  named  in  this  third  item,  and  not 
otherwise."  It  was  alleged:  ''Item  4  of  said 
will  provides  that,  on  failure  of  the  said 
Thomas  Bird  Parks  to  comply  with  item  3, 
then  all  property  therein  mentioned  is  to  go 
to  Joset)h  C.  Parks  and  Dudley  Parks.  Peti- 
tioners show  that  the  said  Thomas  Bird 
Parks,  under  the  terms  of  said  will,  entered 
into  possession  of  the  premises  hereinbefore 
set  out;  that,  after  having  so  entered  into 
possession  of  said  premises,  the  said  Thomas 
Bird  Parks  failed  to  comply  with  the  terms 
of  item  3  of  said  will,  in  that  the  said  Thom- 
as Bird  Parks  did  not  make  the  house  of  said 
Bird  Parks,  deceased,  his  home  and  usual 
dwelling  place,  but  abandoned  said  house  as 
his  home  and  usual  dwelling  place,  and  mov- 
ed from  said  county,  and  resided  in  the  coun- 
ty of  Fulton  for  more  than  seven  years  dur- 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexea 
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Ing  the  subsequent  term  of  his  life.  Peti- 
tioners show  that,  the  said  Thoracis  Bird 
Parks  having  failed  to  carry  out  the  terms 
of  Item  3  of  said  will,  the  propei'ty  bequeath- 
ed to  him  thereunder  passed  out  of  said 
Thomas  Bird  Parks,  and  that  your  petition- 
ers, under  the  terms  of  said  will  (petitioners 
being  the  Joseph  O.  Parks  and  Dudley  Parks 
referred  to  in  said  will),  became  the  legatees 
under  said  will  and  became  entitled  to  the 
property  hereinbefoire  described.  Petitioners 
show  that  the  said  Thomas  Bird  Parks,  al- 
though he  had  lost  all  rights  to  said  property 
by  his  conduct  as  hereinabove  described,  un- 
dertook, 'on  September  26»  1904,  to  convey 
said  property  to  Mrs.  Lillie  T.  Wilkinson  as 
life  tenant,  with  remainder  interest  in  fee 
simple  to  such  of  her  children  as  might  be  in 
life  at  her  death."  It  was  further  alleged 
that  Mrs.  Wilkinson  entered  into  possession 
of  the  property,  and  Is  now  in  possession  and 
occupying  the  same  with  her  children  under 
said  pretended  claim  of  right  The  only  con- 
sideration set  out  in  the  deed  is  love  and  af- 
fection. The  children  claim  to  have  a  re- 
mainder interest  in  the  property  under  the 
deed.  This  deed  and  the  claim  of  Mrs.  Wil- 
kinson and  her  children  is  a  cloud  upon  the 
title  of  petitioner.  Plaintiffs  prayed  that  the 
title  to  the  property  be  decreed  to  be  in  them; 
that  the  deed  above  refen*ed  to  be  declared 
to  be  a  cloud  upon  their  title,  and  be  decreed 
to  be  null  and  void,  and  ordered  canceled; 
that  Mrs.  Wilkinson  be  ordered  to  surrender 
possession  of  the  premises  to  the  plaintiffs; 
that  a  guardian  ad  litem  be  appointed  for 
the  minor  children;  and  for  general  relief. 
Part  of  the  abstract  of  title  attached  to  the 
petition  was  as  follows:  "About  the  year 
1890  the  said  Thomas  Bird  Parks  moved  to 
Fulton  county,  Georgia,  and  resided  in  said 
county  for  a  number  of  years.  Upon  his  do- 
ing this,  the  property  described  In  the  forego- 
ing complaint  reverted  to  and  vested  in  your 
petitioners."  To  the  order  of  the  court  sus- 
taining a  general  demurrer  to  the  petition, 
and  dismissing  the  same,  the  plaintiffs  ex- 
cepted. 

One  of  the  items  of  the  will  of  the  testator 
was:  "I  liereby  give  and  bequeath  unto  my 
well-beloved  nephew,  Thomas  Bird  Parks, 
all  the  remainder  or  remainders  of  my  prop- 
erty of  every  description,  both  real  and  per- 
sonal, to  him  and  his  heirs  forever,  on  this 
express  condition  and  limitation,  to  wit:  The 
said  Thomas  Bird  Parks  shall  survive  the 
present  war,  and  after  my  decease,  my  house 
his  home  and  usual  dwelling  place,  then  in 
that  case  he  is  to  have  all  the  property  nam- 
ed in  this  third  item,  and  not  otherwise." 
^The  petition  alleges:  *'Item  4  of  said  will 
provides  that,  on  failure  of  the  said  Thomas 
Bird  Parks  to  comply  with  item  3,  then  all 
property  therein  mentioned  is  to  go  to  Joseph 
C.  Parks  and  Dudley  Parks."  The  plaintiffs 
contend  that  under  the  fourth  Item  of  the 
will  they  are  entitled  to  the  property  refer- 
red  to  therein.     It   is  proper  to   construe 


pleadings  most  strongly  against  the  pleader; 
and  in  considering  the  petition  as  a  whole, 
properly  construed,  it  means  that  Thomas 
Bird  Parks  survived  the  war,  and  that  after 
the  death  of  the  testator  he  made  the  house 
of  the  testator,  referred  to  in  the  will,  •*hls 
home  and  usual  dwelling  place."  The  peti- 
tion does  not  allege  any  facts  showing  that 
this  was  not  done,  but  alleges  that  Thomas 
Bird  Parks  "abandoned  said  home  as  his  usu- 
al home  and  dwelling  place."  The  burden  Is 
on  the  plaintiffs  to  allege  facts  showing  title 
in  them. 

Counsel  for  the  plaintiffs  in  their  brief 
contend  that  when  Thomas  Bird  Parks  re- 
moved from  the  house  he  forfeited  his  legacy, 
under  the  conditions  upon  which  it  was  giv- 
en to  him  under  the  will  They  contend  that 
by  reason  of  this  removal  he  ceased  to  have 
his  home  and  usual  dwelling  place  in  the 
house  referred  to  in  the  will,  and  they  con- 
tend that  by  the  terms  of  the  will  he  bad 
title  to  the  property  therein  bequeathed  to 
him  only  so  long  as  he  should  make  the 
house  referred  to  in  the  will  his  home  and 
usual  dwelling  place.  In  construing  the  pro- 
visions of  the  will  and  determining  this 
question,  the  main  object  in  view  should  be 
to  determine  the  intention  of  the  testator. 
When  this  intention  is  ascertained,  it  should 
be  given  effect,  unless  it  contravenes  some 
rule  of  law.  Under  the  allegations  of  the  pe- 
tition, the  only  event  in  which  the  plaintiffs, 
under  the  will,  were  entitled  to  the  property, 
was  "on  failure  of  the  said  Thomas  Bird 
Parks  to  comply  with  Item  3"  of  the  will. 
There  is  no  contention  that  he  did  not  sur- 
vive the  war  referred  to  in  the  will.  What 
further  was  he  to  do  in  order  to  comply  with 
item  3?  It  was  only  necessary  that  ho  make 
the  home  of  the  testator  "his  home  and  usu- 
al dwelling  place"  after  the  death  of  the  tes- 
tator. Under  the  allegations  of  the  petition, 
Thomas  Bird  Parks,  after  the  death  of  the 
testator,  did  make  the  house  referred  to  his 
home  and  utrntd  dwelling  place;  and,  under 
our  view,  when  he  did  this,  the  title  to  the 
property  vested  in  him,  and  his  failure  to 
continue  to  make  the  house  his  home  and 
usual  dwelling  place  did  not  work  a  forfei- 
ture of  the  legacy  and  divest  him  of  title. 
It  was  not  the  intention  of  the  testator  that 
the  title  to  the  property  was  to  be  in  Thom- 
as Bird  Parks  only  so  long  as  he  made  the 
house  referred  to  his  home  and  usual  dwell- 
ing place.  After  the  death  of  the  testator,  if 
Thomas  Bird  Parks  survived  the  war,  he  had 
a  right  to  acquire  title  to  the  property  by 
making  the  house  referred  to  in  the  will  hia 
home  and  usual  dwelling  place.  After  hav- 
ing thus  acquired  title,  it  would  not  be  lost 
simply  because  he  subsequently  ceased  to 
make  the  house  his  home  and  usual  dwelling 
place.  Upon  the  subject  of  losing  title  by 
abandonment,  see  Tarver  v.  Deppen,  132 
Ga.  798,  66  8.  E.  177. 

Conditions  subsequent,  working  forfeiture® 
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of  title,  are  not  favored  by  the  law.  Taylor 
V.  Sutton,  15  Ga.  103,  60  Am.  Dec.  682.  It 
was  not  provided  that  Thomas  Bird  Parks 
should  have  title  to  the  property  only  In  the 
event  he  should  permanently  make  the  house 
his  home  and  usual  dwelling  place  or  only 
so  long,  as  he  did  this.  The  title  to  the  prop- 
erty vested  in  him  and  became  absolute 
when  he  fulfilled  the  conditions  named  in 
the  will,  by  surviving  the  war  and  making 
the  house  referred  to  in  the  will  his  home  and 
usual  dwelling  place.  Lowe  v.  Cloud,  45  Ga. 
481.  And  see  Grumpier  v.  Barfleld  &  Wil- 
son Co.,  114  Ga.  570,  40  S.  B.  808;  1  Under- 
bill on  Wills,  {§  482,  483. 

Items  of  the  will,  other  than  the  one  cop- 
led  in  the  petition,  were  set  out  in  the  an- 
swer, and  weo:^  referred  to  in  the  briefs  of 
counsel;  but  it  is  not  proper  to  consider  the 
contents  of  the  answer  in  passing  upon  a  de- 
murrer to  the  petition.  Hicks  v.  Beacham, 
131  Ga.  89.  62  S.  E.  45. 

The  court  committed  no  error  in  sustain- 
ing the  genera]  demurrer  and  dismissing  the 
petition. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 
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WESTBROOK  v.  JARMAN. 

(Supreme  Court  of  Georgia.    Feb.  17,  1910.) 

(ByUahtM  by  the  Court.) 

L   SPECIFIO  PERFOBlfANCE  (S  39*)— ORAL  CON- 

TBACT— Statute  of  Frauds. 

Where  one  makes  a  voluntary  written  offer 
to  aell  a  described  tract  of  land  for  a  stated  sum 
of  money,  conditioned  upon  the  sale  being  con- 
summated within  a  specified  time,  a  parol  ac- 
ceptance of  the  offer  by  the  person  to  whom  the 
option  is  given,  without  pavment  or  tender  of 
the  purchase  money  within  the  time  limited,  does 
not  entitle  the  promisee  to  have  specific  per- 
formance of  the  contract  because  of  a  tender 
made  aiter  the  expiration  of  the  specified  time. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  H  114-119;  Dec  Dig.  S 
39.*] 

2.  Fbaudb,  Statute  of  (|  181*)  —  Wbittbn 
Contract— Modification  by  Parol. 

"A  contract  which  must,  under  the  statute 
of  frauds,  be  in  writing,  and  which,  accordingly, 
is  put  in  writing  and  duly  executed,  cannot  be 
suteequently  modified  by  a  parol  agreement.*' 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  §§'  283,  284 ;  Dec  Dig.  § 
131.*] 

Error  from  Superior  Court,  Baldwin  Coun- 
ty ;   H.  O.  Lewis,  Judge. 

Action  by  E.  L.  Jarman  against  A.  0.  West- 
brook.  From  the  Judgment,  plaintiff  brings 
error,  and  defendant  assigns  cross-error. 
Judgment  on  main  bill  afiBrmed,  and  cross- 
bill dismissed. 

Allen  &  Pottle,  for  plaintiff  in  error.  Cru- 
ger  Westbrook.  D.  B.  Sanford,  and  D.  S.  San- 
ford,  for  defendant  in  error. 


EVANS,  P.  J.  E.  L.  Jarman  brought  suit 
against  A.  C.  Westbrook  praying  a  judgment 
for  damages  for  breach  of  an  alleged  contract 
of  sale  of  land.  The  petition  was  amended 
by  adding  a  prayer  for  specific  performance 
of  the  contract  The  material  allegations  of 
the  petition  are:  That  A.  C.  Westbrook  is  the 
owner  of  a  certain  described  tract  of  land 
known  as  the  "Baldwin  Place,'*  and  that  on 
November  17,  1905,  he  wrote  a  letter  to  the 
plaintiff,  proposing  to  sell  him  the  land.  The 
letter  is  as  follows:  "Albany,  Ga.,  November 
17th,  1905.  Mr.  E.  L.  Jarman,  Covington, 
Ga. — My  Dear  Sir:  Thanks  for  yours  16th 
Inst,  in  re  of  selling  my  'Baldwin  Place,* 
containing  1,050  acres.  Ton  are  mistaken 
about  me  ever  offering  It  at  $11.00  per  acre. 
I  have  had  more  than  that  offered  me  time 
and  again.  I  did  say,  however,  that  I  would 
sell  at  about  what  it  cost  me  to  improve  the 
place,  viz.,  $12.50  per  acre,  $13,125.00,  on  easy 
terms,  and  wlU  take  that  for  it,  no  less,  if 
deal  is  closed  by  25th  inst.  If  I  do  not  sell 
the  whole  place  by  then,  I  am  honor  bound 
to  sell  %  interest  to  a  friend  and  gobd  farmer 
at  $12.50  per  acre  for  the  land  and  for  inter- 
est in  all  personalty  at  a  valuation  to  be  fix- 
ed by  competent  and  disinterested  parties.  I 
prefer  a  sale  of  the  whole,  on  account  of  old 
age  and  a  desire  to  concentrate  my  pecuniary 
affairs  in  Albany,  my  old  home.'  If  I  could 
recall  25  years  of  my  life,  $25  per  acre  would 
not  purchase  my  'Baldwin  Place.'  I  will  net 
over  $4,000.00  on  it  this  year.  I  shall  be 
home  Sunday,  19th  inst.  on  2  p.  m.  C.  R.  R. 
train  and  return  here  following  Sunday. 
Yours  truly,  A.  C.  Westbrook."  On  No- 
vember 23,  1905,  the  plaintiff  had  an  inter- 
view with  Westbrook,  and  verbafly  accept- 
ed the  offer,  and  agreed  to  pay  the  sum 
named  in  the  letter  in  cash,  and  it  was  agreed 
between  them  in  i>arol  that  both  parties  to 
the  contract  should  come  to  Milledgeville, 
Ga.,  on  November  27,  1905,  and  close  the 
trade  by  Westbrook  conveying  to  petitioner 
the  land  and  petitioner  paying  to  Westbrook 
the  purchase  money.  It  was  further  agreed 
in  parol  that  petitioner  was  to  assume  an  out- 
standing mortgage  of  $5,000,  and  pay  West- 
brook the  remainder  of  the  purchase  money 
in  cash.  It  was  alleged  that  Jarman  came  to 
Milledgeville  on  November  27th,  according  to 
agreement,  and  Westbrook  failed  to  meet 
him ;  that  since  which  time  he  has  been  con- 
tinuously ready  and  willing  to  pay  the  pur- 
chase money  In  accordance  with  the  agree- 
ment, and  has  repeatedly  demanded  of  West- 
brook a  conveyance  of  the  land  and  has  re- 
peatedly tendered  to  him  the  purchase  money. 
The  damages  claimed  were  $5,000,  the  differ- 
ence in  the  market  value  and  the  contract 
price,  $500  counsel  fees,  and  $250  In  traveling 
expenses.  The  plaintiff  demurred  generally 
to  the  petition,  and  specially  to  the  paragraph 
allefrin^;  tender.     Pending  the  suit  Jarman 
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died,  and  by  agreement  of  parties  his  widow 
was  snbstltnted  as  party  plaintiff  in  his  stead. 
The  court  allowed  an  amendment  changing 
the  prayer  to  one  for  specific  performance, 
and  then  dismissed  the  petition  on  demurrer. 
The  plaintiff  excepted. 

There  was  no  error  In  dismissing  the  peti- 
tion. The  letter  is  but  a  voluntary  proposal 
to  sell  a  tract  of  land  at  a  given  price,  If  the 
offer  be  accepted  within  a  specified  time.  So 
long  as  the  offer  was  not  withdrawn,  Jarman 
had  the  right,  within  the  period  of  time  lim- 
ited for  acceptance,  to  tender  the  amount 
stipulated  as  the  purchase  price  and  receive 
a  conveyance  of  the  property  from  West- 
brook.  Perry  v.  Paschal,  103  Ga.  138,  29  S. 
E.  703 ;  Brown  v.  Bowman,  119  Ga.  153,  46 
S.  E.  410 ;  Goodman  v.  Spurlin,  131  Ga.  58S, 
62  S.  E.  1029.  Instead  of  paying  or  tendering 
the  stipulated  purchase  price,  Jarman  did 
nothing  within  the  time  limited  for  compli- 
ance with  the  proposal  to  sell,  except  to  ver- 
bally accept  imder  a  parol  agreement  to  meet 
the  owner  of  the  land  at  a  later  date  for  the 
purpose  of  closing  the  trade.  Time  was  of. 
the  essence  of  the  proposal  of  sale;  and, 
upon  Jarman*8  failure  to  pay  or  tender  the 
purchase  money  within  the  time  specified,  the 
offer  to  sell  expired  by  Its  own  limitation. 
The  tender  made  on  November  25th,  after  the 
time  for  complying  with  the  proposal  of  sale 
had  expired,  was  Ineffectual  to  revivify  the 
option. 

Nor  will  the  parol  agreement  that  the  par- 
ties should  meet  at  Milledgeville  on  a  day 
subsequent  to  the  time  limited  in  the  written 
option,  and  there  close  the  trade  on  terms 
different  from  those  stated  in  the  written  op- 
tion, entitle  the  plaintiff  to  specific  perform- 
ance. The  statute  of  frauds  requires  that  a 
contract  for  the  sale  of  an  interest  In  lands 
shall  be  in  writing,  and  any  modification  of 
a  written  contract  required  by  law  to  be  In 
writing  must  also  be  In  writing  in  order  to 
be  valid.  Hawkins  v.  Studdard,  132  Ga. 
265,  63  S.  E.  852. 

Judgment  on  main  bill  affirmed.  Cross-bill 
dismissed.    All  the  Justices  concur. 


(134  Ga.  48) 

BURRELL  V.  LINDSEY. 

(Supreme  Court  of  Georgia.    Feb.  18,  1010.) 

(Syllabus  by  the  Court.) 

Review  on  Appeal. 

There  being  no  complaint  that  any  error  of 
law  was  committed  by  tne  court  upon  the  trial, 
and  the  evidence  being  sufficient  to  authorize 
the  verdict,  the  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

Error  from  Superior  Court,  Rabun  County; 
J.  J.  Kimsey,  Judge. 

Action  between  Letha  Burrell  and  L.  C. 
Lindsey.  From  the  Judgment,  Burrell  brings 
error.    Affirmed. 


H.  H.  Dean  and  W.  S.  Paris,  for  plaintiff 
in  error.  \V.  A.  Charters,  R.  B.  A.  Hamby, 
Robt.  McMillan,  and  J.  T.  Davis,  for  defend- 
ant In  error. 

FISH,  C.  J.  Judgment  aflirmed.  All  the 
Justices  concur. 


(134  Ga.  66) 
ROBERT  RUSSESLIi  &  CO.  v.  MORRIS. 
(Supreme  Court  of  Georgia.    Feb.  18,  1910.) 

(Syllabus  by  the  Court,) 

1.  Execution  (§  194«)  —  C^laimb  bt  Third 
Pebson— SurFiciENCY  of  Proof. 

The  well-settled  rule,  in  a  claim  case,  that 
the  plaintiff  in  execution  makes  out  a  prima 
facie  case  by  proving  that,  the  property  claim- 
ed was  in  possession  of  the  defendant  in  fi.  fa. 
after  the  rendition  of  the  judgment,  was  not 
changed  by  the  passage  of  the  recording  act  of 
1889  (Acts  1889,  p.  106;  Civ.  Code,  }  2778  et 
seq.),  which,  among  other  things,  provides  when 
the  lien  of  a  judgment  shall  take  effect  aa 
against  innocent  third  parties  who  have  acquired 
a  transfer  or  lien  binding  the  same  property. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  §  194.«] 

2.  Instruction  Supported  by  Evidence. 

There  was  sufficient  evidence  to  authorize 
an  instruction  that  if  the  jury  believed,  under 
the  evidence,  that  the  title  to  the  property  levied 
upon  and  claimed  was  at  one  time  in  the  defend- 
ant in  execution,  the  presumption  would  l>e  that 
it  remained  in  him  until  it  was  shown  to  have 
passed  out  of  him. 

3.  Verdict  Authorized  by  Evidence. 

There  was  evidence  to  authorize  the  verdict, 
and  the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

Error  from  Superior  Court,  Cobb  County; 
J.  P.  Brooke,  Judge  pro  hac. 

Action  between  Robert  Russell  &  Co.  and 
N.  A.  Morris.  From  the  judgment,  Russell  & 
Co.  bring  error.'  Affirmed. 

Philip  H.  Alston  and  McDanlel,  Alston  Ss 
Black,  for  plalntil^s  in  error.  D.  W.  Blair 
and  B.  T.  Frey,  for  defendant  In  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  CkL  e») 
PARKER  V.  SPALDING  COUNTY. 
(Supreme  Court  of  Georgia.    Feb.  18,  1910.) 

(Syllabus  by  the  Court  J 

Counties  (§  208*)— Bridges  (§  41*)— Actions 
—Capacity  to  be  Sued— Defective  Bridgb. 
The  pinintifit  in  his  suit  for  damages  made 
substantially  the  following  allegations:  He  was 
injured  because  of  defects  in  a  public  bridge 
constructed  by  the  defendant  since  December  28. 
1888,  and  forming  a  part  of  the  public  road  of 
the  county.  The  bridge  was  over  a  branch,  and 
water  constantly  ran  under  and  through  it.  "la 
constructing  said  bridge  the  county  authorities 
built  the  same  out  of  terra  cotta  about  24  inches 
in  diameter,  and  in  the  upper  end  of  the  same 
they  made  a  solid  stone  abutment,  about  8  feet 
high  and  about  8  feet  long,  so  as  to  draw  all 
the  water  to  and  force  it  through  this  opening 
under  the  bridge  of  24  inches ;   that  the  county 


■^For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date.  A  Reporter  IndeK< 
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f^nthoritleB  covered  tte  term  cotta  b'-M'-'*  with 
airt,  so  as  to  conceal  the  same.**  'ine  opening 
was  inadequate  to  carry  the  water  collecting 
above  it,  and  as  the  water  '*ran  over  the  bridge 
it  washed  out  the  dirt.  leaving  a  hole  7  feet  long, 
18  inches  wide,  and  12  inches  deep,  on  the 
top  and  side  of  the  terra  cotta  bridge."  The 
county  authorities  "had  knowledge  of  the  exist- 
•ince  of  said  hole  for  more  than  two  weeks,  and 
had  failed  and  refused  to  repair  the  same.*' 
^hile  riding  over  the  bridge  on  his  bicycle,  it 
ran  into  the  hole  and  threw  him  to  the  ground, 
thereby  inflicting  the  injuries  set  forth,  without 
&is  fault.     Held: 

(1)  A  count V  is  not  liable  to  suit,  unless  there 
'e  a  law  which  in  express  terms  or  by  necessary 
tmplication  so  declares.  Millwood  v.  De  Kalb 
County.  106  Ga.  743,  32  S.  E.  577. 

(2)  Under  the  provisions  of  Pol.  Code,  f  603, 
declaring:  "Provided,  however,  that  in  every 
case  the  county  shall  be  primarilv  liable  for  all 
injuries  caused  by  reason  of  any  defective  bridg- 
es, whether  erected  by  contractors  or  county  au- 
thorities**— the  county  was  not  liable  for  inju- 
ries set  forth,  as  the  injuries  were  not  caused  by 
reason  of  any  defective  bridge,  within  the  mean- 
ing of  the  word  "bridges**  employed  in  such  sec- 
tion. 

(3)  Under  the  ruling  above  announced,  there 
was  no  error  in  dismissing  the  petition  on  ap- 
propriate demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  338;  Dec.  Dig.  f  208;*  Bridges, 
Dec.  Dig.  §  41.«] 

Error  from  Superior  Court,  Spalding  Coun- 
ty;  E.  J.  Reagan,  Judge. 

Action  by  H.  P.  Parker  against  Spalding 
County.  Judgment  of  dismissal,  and  plaintiff 
brings  error.    Affirmed. 

Robert  T.  Daniel,  for  plaintiff  in  error. 
Cleveland  &  Goodrich  and  W.  B.  H.  Searcy, 
Jr.,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  Ga.  11) 

SMITH,  Sheriff,  v.  WEST  et  al. 
(Supreme  Court  of  Georgia.     Feb.   17,  1910.) 

(Syllabus  hy  the  Cwtrt.) 

1.  Sheriffs  and  Constabubs  (§  125*)— Fail- 
ure TO  Sell  Land  Levied  On— A ns web  to 
Rule— Sufficiency. 

The  answer  of  the  sheriff,  as  amended,  to 
the  petition  for  a  rule  against  him  to  compel  the 
payment  of  an  amount  due  on  an  execution  be- 
cause of  his  refusal  to  sell  certain  property  up- 
on which  he  had  levied,  and  his  failure  to  col- 
lect the  amount  due  on  the  fi.  fa.,  was  not  sub- 
ject to  dismissal  upon  any  ground  taken,  and  it 
was  erroneous  for  the  judge  to  strike  the  an- 
swer and  grant  a  rule  absolute. 

(Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  250;  Dec.  Dig.  § 
126.*] 

2.  Appeal  and  Error  (§  195*)— Objections 
Not  Raised  Below. 

In  a  case  of  the  character  referred  to  in 
the  preceding  note,  where  it  appears  from  the 
record  before  this  court  that  an  amendment  to 
the  defendant's  original  answer  was  lodged  with 
the  clerk  of  the  court  below  and  treated  as  a 
part  of  the  record,  and  the  bill  of  exceptions 
states  its  contents  and  recites  that  it  was  al- 
lowed by  the  court,  it  is  too  late  for  the  defend- 
ant in  error  for  the  first  time,  in  his  brief  filed 


in  this  court,  to  raise  the  point  that  the  amend- 
ment was  not  allowed,  and  therefore  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1490;  Dec.  Dig.  %  195  ;• 
Pleading,  Cent.  Dig.  §§  140&-1413.] 

Error  from  Superior  Court,  Gordon  Coun- 
ty ;  D.  W.  Blalr,  Judge  pro  hac. 

Petition  of  A.  S.  West  and  others,  execu- 
tors, for  rule  against  H.  L.  Smith,  sheriff. 
Judgment  for  petitioners,  and  defendant 
brings  error.     Reversed. 

ft 

W.  J.  West,  doing  business  as  W.  J.  West 
&  Co.,  filed  a  petition  against  H.  L.  Smith, 
former  sheriff  of  Gordon  county,  addressed 
to  the  superior  court,  alleging,  among  other 
things,  that  prior  to  October  20,  1906,  an  exe- 
cution in  favor  of  petitioner,  dated  Septem- 
ber 6.  1906.  against  Plainvllle  Roller  Mill 
Company  for  $400  as  principal,  $40  as  inter- 
est to  date  of  Judgment,  $40  as  attorney's 
fees,  and  all  future  interest  at  8  per  cent  per 
annum,  and  $13.65  costs,  was  placed  in  the 
hands  of  the  defendant,  with  Instructions  to 
make  the  sums  due  thereon;  that,  although 
sufficient  time  had  elapsed,  the  defendant 
had  failed  and  refused  to  collect  the  sums 
due  thereon,  and  while  he  made  a  levy  on  Oc- 
tober 30,  1906,  be  has  failed  and  refused  to 
sell  the  property  levied  on,  although  request- 
ed by  the  plaintiff  to  do  so ;  that  this  failure 
was  without  legal  reason  or  excuse;  and 
that  petitioner  had  made  demand  in  writing 
upon  defendant  for  the  payment  of  the 
amounts  due  on  the  fl.  fa.,  and  his  demand 
has  been  refused.  It  was  prayed  that  the 
defendant  be  required  to  pay  over  the 
amounts  due  on  the  execution,  and  that  a 
rule  nisi  issue,  requiring  defendant  to  show 
cause  before  the  court  Instanter,  or  as  soon 
as  counsel  could  be  heard,  why  he  should  not 
pay  over  these  sums.  The  record  does  not 
disclose  the  date  of  the  filing  of  the  petition, 
but  the  Judge  to  whom  it  was  presented  issu- 
ed a  rule,  dated  January  15,  1907,  requiring 
the  defendant  to  show  cause  on  the  fourth 
Monday  in  February  why  he  should  not  pay* 
over  the  money,  or,  in  default  thereof,  be  at- 
tached as  for  a  contempt  of  court.  On  March 
2,  1907,  the  defendant  filed  an  answer  under 
oath,  setting  up,  among  other  things,  that 
after  levying  upon  the  property  and  advertis- 
ing it  for  sale  J.  O.  Brownlee  tendered  and 
filed  with  respondent  an  affidavit  of  Illegal- 
ity; that  he  suspended  the  sale  and  returned 
the  illegality  to  the  court  to  be  disposed  of. 
which  he  believed  to  be  his  legal  duty ;  that 
he  believed  the  affidavit  made  an  issue, 
which,  if  sustained  by  proof,  was  a  valid. 
U'j^al  defense;  and  that  he  had  no  right  to 
dispose  of  it  otherwise  than  he  did,  and  he 
acted  in  entirely  good  faith  in  receiving  the 
same.  Afterwards  the  defendant  lodged  in 
court  an  amendment  as  follows:  **And  affi- 
ant further  answers  that  after  he  levied  the 
fl.  fa.,  as  alleged,  he  found  and  discovered. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  St  Am.  D!ga.  1907  to  date,  ft  Reporter  Indexes 
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before  the  date  of  sale  as  advertised,  that  the 
property  levied  on  was  not  the  property  of 
the  PlalnvlUe  Roller  Mill  Company,  and  was 
not  subject  to  said  fl.  fa.,  or  the  Hen  of  the 
Judgment  on  which  It  issued;  and  therefore 
he  did  not  attempt  to  sell  said  lands.  Re- 
spondent further  answers  that  the  said  Plain- 
vlUe  Roller  Mill  Company  had  no  property 
that  respondent  could  find  on  which  to  levy 
said  execution,  and  therefore  respondent 
could  not  make  the  money  on  said  fi.  fa.  by 
any  diligence;  and  therefore  he  prays  that 
the  rule  be  discharged."  This  amendment 
was  sworn  to  before  M.  C.  Martin,  Judge  pro 
hac  vice,  March  7,  1907.  The  petitioner  filed 
a  motion  to  strike  the  answer  and  to  make 
the  rule  absolute  against  the  defendant  The 
date  on  which  the  motion  to  strike  was  filed 
does  not  appear ;  but  on  August  24,  1908,  the 
case  came  on  to  be  heard,  and  the  motion 
was  sustained,  and,  after  the  answer  of  the 
sheriff  was  stricken,  a  rule  absolute  was 
granted  and  Judgment  rendered  in  favor  of 
the  plaintiff  for  the  amount  due  on  the  exe- 
cution, and  it  was  ordered  that  the  amount 
thereof  be  paid  to  plaintiff's  attorneys  with- 
in 30  days,  and,  in  default  of  payment,  that 
respondent  be  attached  as  in  contempt.  The 
respondent  excepted  to  both  Judgments. 

O.  N.  Starr  and  J.  M.  Neel,  for  plaintiff  in 
error.  M.  B.  Eubanks,  for  defendants  In  er- 
ror. 

ATKINSON,  J.  1.  While  a  sheriff  under 
the  provisions  of  Civ.  Code,  §  4777,  is  lia- 
ble to  be  attached  as  for  a  contempt  for 
neglecting  to  sell  property  upon  which  he  has 
made  a  levy,  it  is  competent  for  him,  in  de- 
fense to  a  rule  brought  against  him  for  such 
neglect,  to  show  that  the  property  levied 
upon  w^as  not  subject  to  the  execution.  Bran- 
non  V.  Barnes,  111  Ga.  850,  36  S.  B.  689. 
The  amendment  to  the  answer  of  the  defend- 
ant set  forth  *'that  after  he  levied  the  fi.  fa., 
as  alleged,  he  found  and  discovered,  before 
the  date  of  sale  as  advertised,  that  the  prop- 
erty levied  on  was  not  the  property  of  the 
Plain vllle  Roller  Mill  Company,  and  was  not 
subject  to  said  fi.  fa.,  or  the  lien  of  the  Judg- 
ment on  which  it  issued;  and  therefore  he 
did  not  attempt  to  sell  said  lands."  We  think 
this  answer,  if  not  traversed,  was  sufllcient 
to  avoid  liability  on  account  of  the  failure 
to  sell  the  property  which  was  levied  upon. 
It  is  contended  in  the  brief  of  counsel  for 
defendant  in  error  that  the  amendment  did 
not  allege  that  the  property  did  not  belong  to 
the  defendant  in  fl.  fa.  at  the  time  the  Judg- 
ment was  rendered  and  the  fl.  fa.  was  issued. 
While  that  identical  language  was  not  em- 
ployed, the  answer  substantially  covers  the 
point  suggested  by  counsel,  by  charging  that 
the  property  **was  not  subject  to  said  fl.  fa. 
or  the  lien  of  the  Judgment."  The  further 
answer   of   the    respondent   "that   the   said 


Plalnville  Roller  Mill  Company  had  no  prop- 
erty that  respondent  could  find  on  which  to 
levy  said  execution,  and  therefore  respond- 
ent could  not  make  the  money  on  said  fi.  fa. 
by  any  diligence,"  was  sufficient  answer  as 
to  a  failure  to  collect  the  money  out  of  any 
other  property.  Considering  the  answer  as 
amended  In  its  entirety,  it  was  not  subject  to 
be  dismissed  on  account  of  any  of  the  grounds 
taken,  and  it  was  erroneous  to  dismiss  it,  and 
follow  the  order  of  dismissal  by  an  order 
granting  a  rule  absolute  against  the  defend- 
ant 

2.  In  the  brief  of  counsel  for  the  defendant 
In  error,  it  was  contended  that  the  amend- 
ment to  the  answer  of  the  sheriff,  though 
lodged  with  the  clerk,  was  never  allowed  by 
the  court,  and  never  became  legally  a  part 
of  the  record.  No  such  point  as  this  appears 
to  have  been  made  or  passed  upon  in  the 
court  below.  Had  the  point  been  there  rais- 
ed, the  respondent  could  have  applied  at  once 
for  an  order  allowing  the  amendment.  The 
bill  of  exceptions  recites  that  on  March  7, 
1907,  during  the  same  term  when  the  original 
answer  was  filed,  "the  said  respondent  amend- 
ed his  said  answer  by  adding  thereto  the  fol- 
lowing supplemental  averments:  ♦  •  ♦ 
That  thereupon,  on  the  same  date,  to  wit, 
on  March  7,  1907,  plaintiffs,  by  their  coun- 
sel, filed  their  written  traverse  to  the  an- 
swer of  respondent;  •  •  •  that  on  the 
call  of  said  case  for  trial  ♦  •  •  counsel 
for  plaintiffs  insisted  on  their  motion  to 
strike  said  answer  to  said  rule,  and,  after  ar- 
gument of  counsel  thereon,  the  court  granted 
an  order  sustaining  said  motion  striking  re- 
spondent's entire  answer  as  Insufficient."  In 
specifying  the  parts  of  the  record  to  be  sent 
up  to  this  court  the  additional  answer  is 
mentioned.  It  Is  evident  that  the  amend- 
ment was  treated  as  a  part  of  the  pleadings 
in  the  case  both  by  counsel  and  the  court,  and 
as  a  proper  part  of  the  record  to  be  sent  to 
this  court.  It  Is  too  late  for  the  defendant 
in  error  for  the  first  time,  in  his  brief  filed  in 
this  court,  to  raise  the  point  that  the  amend- 
ment was  not  duly  allowed,  and  therefore 
cannot  be  considered.  See,  in  this  counecs 
tlon,  Swatts  v.  Spence,  68  Ga.  496  (4) ;  Wat- 
son V.  Equitable  Mortgage  Co.,  132  Ga.  154- 
163,  63  S.  B.  912. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(U4  Qa.  7> 
CHRISTOPHER  v.  NIXON. 

(Supreme  Court  of  Georgia.     Feb.  17,  1910.> 

(Syllabus  hy  the  Couti.) 

Justices  of  tiie  Peace  (§  28*)— Failure  to 
Pay  Over  Monky— Rule. 

A  justice  of  the  peace,  who  has  collected 
money  on  a  jodg^ment  and  who  fails  to  pay  it 
over  upon  demand  to  the  plaintiff  in  judgment, 
may  be  proceeded  against  by   rule  under  Civ. 
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Code  1895,  ft  4782,  JQst  as  the  other  officers 
therein  mentioned;  and  the  requirement  of  one 
month's  written  notice  prior  to  the  bringing  of 
the  suit  against  a  justice  for  anything  done  by 
him  in  the  execution  of  his  office  is  not  applica- 
ble in  such  a  case. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  §  28.*J 

Error  from  Superior  Court,  Fannin  County; 
Geo.  F.  Gober,  Judge. 

Petition  of  A.  F.  Christopher  for  rule 
against  G.  D.  Nixon,  Jnstlce  of  the  peace,  for 
failure  to  pay  over  money  collected.  Judg- 
ment for  defendant,  and  plaintifC  brings  er- 
ror.   Reversed. 

Thos.  A.  BroinTi,  for  plaintiff  In  error,  Wm. 
Butt  and  J.  Z.  Foster,  for  defendant  in  error. 

BECK,  J.  A.  F.  Christopher  filed  on  De- 
cember 15,  1008,  a  petition  for  a  rule  against 
O.  D.  Nixon,  a  notaiy  public  and  ex  officio 
Justice  of  the  peace,  alleging  that  the  defend- 
ant bad  collected  money  to  be  applied  on  cer- 
tain Judgments  obtained  in  his  court  In  fa- 
vor of  petitioner;  that  he  had  neglected  and 
refused  to  pay  the  same  or  any  part  thereof 
to  petitioner  upon  demand  properly  made; 
and  that  the  judgments  were  obtained  and 
the  money  paid  to  defendant  on  March  15, 
1007.  Tlie  defendant  demurred  to  the  peti- 
tion on  the  following  grounds:  Tbat  the  peti- 
tion did  not  show  that  any  notice  In  writing 
was  given  to  the  defendant  or  left  at  his 
usual  place  of  abode,  as  required  by  Civ. 
Code  1S05,  S  4055;  and  did  not  show  that  the 
petition  was  brought  within  six  months  after 
the  act  charged  therein  against  defendant,  as 
required  by  Civ.  Code  1895,  §  4057.  The 
court  sustained  the  demurrer,  and  dismissed 
tbe  petition. 

Civ.  Code  1895,  |  4782,  provides  that:  *'Jub- 
tlces  of  the  peace  and  constables  shall  be  so 
far  considered  officers  of  the  superior  court 
as  to  be  subject  to  be  ruled  under  similar  reg- 
ulations as  are  herein  provided  in  relation  to 
any  other  officer  of  said  court,  and  shall  be 
subject  to  all  the  pains  and  penalties  as  are 
herein  provided  In  case  of  a  rule  absolute 
against  sheriffs  and  other  officers  of  said 
court,  when  they,  or  either  of  them,  shall  re- 
fuse or  neglect  to  collect  or  to  pay  over  any 
money  which  they  may  have  received  or  col- 
lected in  their  official  capacity."  Under  these 
positive  provisions, 'a  justice  of  the  peace  may 
be  proceeded  against  by  way  of  a  rule  just 
«B  other  officers  mentioned  in  that  section  are, 
and  no  other  or  further  notice  is  required  to  be 
Slven  to  a  justice  of  the  peace  than  would  be 
necessary  In  case  of  proceedings  by  rule 
against  the  former  officers.  Sections  4055 
and  4067  of  the  Civil  Code  of  1895  are  as 
follows:  Section  4055:  "No  suit  shall  be 
brought  against  any  Justice  for  anything  done 
by  him  in  the  execution  of  his  office,  until 
notice  in  writing  shall  have  been  given  to 
bim,  or  left  at  his  usual  place  of  abode,  one 
calendar  month."    Section  4057:  "The  action 


must  be  commenced  within  six  months  after 
the  act  committed  by  the  justice."  The  de- 
murrer of  the  respondent  in  the  court  below  is 
based  upon  these  sections,  and  they  embrace 
the  substance  of  St  24  Geo.  II,  c.  44.  (5  Ba- 
con's Abridgment,  427).  Before  this  statute 
was  embodied  in  our  Code,  It  was  held  to  be 
of  force  in  this  state.  Collins  v.  GrannisSv 
«7  Ga.  716.  This  case  followed  the  ruling 
made  In  the  case  of  Warthen  v.  May,  1  Kel- 
ly, 602.  In  the  latter  case  it  was  said:  "Is 
there  anything  in  It  repugnant  to  our  Institu- 
tions? On  tbe  contrary,  is  not  its  operation 
here  as  salutary  as  In  the  mother  country? 
It  is,  at  best,  a  stringent  rule  which  subjects 
judicial  officers  to  suits,  not  for  corruption, 
but  for  an  error  in  judgment  only.  Is  it  not 
a  most  reasonable  requisition  that  the  party 
aggrieved  shoiild  give  one  month's  notice  of 
his  intention  to  sue  to  enable  the  justice  to 
make  amends  for  the  alleged  injury,  and  thus 
relieve  himself  from  the  payment  of  costs?" 
From  tbe  words  of  approbation  bestowed  up- 
on this  statute,  and  a  consideration  of  the 
law  relative  to  the  jurisdiction  and  duties  of 
justices  of  the  peace  at  the  time  of  the  enact- 
ment of  the  statute  by  Parliament,  we  are 
satisfied  that  proceedings  of  the  nature  of 
those  Involved  in  this  case  and  having  for 
their  purpose  merely  an  effective  method  of 
compelling  a  collecting  officer  to  pay  over 
money  to  another  which  rightfully  belonged 
to  the  latter  were  not  in  the  purview  of  the 
statute.  Oiur  own  statute  requiring  justices 
of  the  peace  to  receipt  for  claims  given  them 
for  collection  Is  of  comparatively  recent  date, 
and  we  do  not  think  that  receiving  accounts, 
notes,  or  other  claims  for  collection,  and  their 
presentation  to  the  debtor  and  the  collection 
from  him  of  the  amounts  due  thereon,  can  be 
regarded  as  something  "done  by  him  in  the 
execution  of  his  office."  In  the  case  of  Up- 
shaw  V.  Oliver,  Dud.  241,  this  being  the  first 
of  our  adjudicated  cases  applying  the  provi- 
sion as  to  notice  before  suit,  and  holding 
that  St  24  Geo.  II,  was  of  force  in  this  state, 
illegal  arrest  and  imprisonment  ordered  by 
the  magistrates  proceeded  against  was  the 
basis  of  the  suit.  The  case  of  Warthen  v. 
May,  supra,  was  a  case  of  trespass  vl  et  ar- 
mis,  and  Is  was  complained  that  tbe  plaintiff's 
property  had  been  seized  and  sold  under  pro- 
cess issued  from  a  Justlce*s  court  which  was 
without  jurisdiction  of  the  cause  resulting  In 
the  issuance  of  the  process.  And  the  only 
other  case  In  the  reports  of  our  decisions  to 
which  our  attention  has  been  called  where 
the  provision  of  the  statute  relative  to  the 
giving  of  notice  before  suit  was  held  to  be 
applicable  Is  that  of  Collins  v.  Gronniss,  67 
Ga.  716,  which  stated  a  case  of  trespass 
growing  out  of  an  alleged  illegal  arrest  and 
Imprisonment,  which  the  defendant  Justice  of 
the  peace  had  illegally,  corruptly,  and  mali- 
ciously ordered  to  enforce  the  payment  of  cer- 
tain costs.     Clearly  in  cases  like  these  the 
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suits  are  for  something  "done  in  the  execu- 
tion of  his  oflBce,"  and  the  terms  of  the  stat- 
ute requires  a  month's  notice  in  writing.  But 
in  the  Instant  case  the  act  done  by  the  Jus- 
tice was  the  withholding  of  money  had  and 
received  by  him  for  the  plaintiff  upon  a  debt 
due  the  plaintiff  on  a  Judgment.  If  the  sec- 
tion requiring  notice  In  ^Tltlng  to  be  given 
"one  month  before  suit  is  applicable,  then  sec- 
tion 4057.  is  also  applicable,  and  a  Justice 
who  has  collected  money  on  a  Judgment  could 
be  exempt  from  suit  after  the  expiration  of 
six  months  from  the  time  of  collecting  the 
money  and  refusal  to  pay  it  over  to  the  plain- 
tiff in  Judgment. 

Where  a  Justice  collects  money  on  a  claim 
in  Judgment,  and  fails  to  pay  it  over  to  one 
rightfully  demanding  it,  he  may  be  proceed- 
ed against  Just  as  promptly,  and  need  not  be 
proceeded  against  any  more  promptly  than 
In  case  of  failure  by  other  persons  to  pay 
over  that  which  they  have  no  right  to  with- 
hold. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


a34  Ga.  1) 

SCAIFE  V.  SCAIFB. 

(Supreme  Court  of  Georgia.    Feb.  17,  1910.) 

(Syllahu$  hy  the  Court,) 

1.  HnsBAKD  AND  Wife  (§  52«)  — Deed  from 
Husband  to  Wife  —  validity  —  Persons 
Entitled  to  Attack. 

Even  if  a  deed  from  a  husband  to  a  wife, 
conveying  land  for  a  money  consideration,  is  in- 
valid because  evidencing  a  sale  of  the  separate 
estate  of  the  wife,  for  which  no  order  of  court 
has  been  obtained  in  accordance  with  the  provi- 
sions of  Civ.  Code,  §  2490,  the  right  to  assail  its 
validity  on  this  ground  is  personal  to  the  wife 
and  her  privies  in  blood  or  estate,  and  cannot  be 
asserted  by  a  stranger  to  her  title. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  {§  204-209 ;   Dec.  Dig.  §  52.«] 

2.  Husband  and  Wife  (§  52*)— Deed  from 
Husband  to  Wife— Validity— Persons  En- 
titled TO  Attack. 

Where  a  wife  is  the  plaintiff  in  a  statu- 
tory complaint  for  land,  and  claims  under  a  deed 
from  her  husband  of  the  character  referred  to 
in  the  preceding  note,  and  the  defendant  claims 
under  the  same  grantor  from  whom  the  plaintiff 
alleges  her  husband  acquired  title,  it  is  error  to 
exclude  such  deed  from  evidence  as  a  muniment 
of  -  title,  upon  the  objection  of  the  defendant 
that  it  is  void  because  it  evidences  a  sale  of  the 
separate  estate  of  the  wife  to  the  husband,  not 
authorized  by  an  order  of  court. 

•  [Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §|  264-209 ;   Dec.  Dig.  §  52.«] 

Error  from  Superior  Court,  Mitchell  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  Hople  Scaife  against  M.  J. 
Scaife.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

R.  J.  Bacon  and  E.  R  Cox,  for  plaintiff  in 
error.  John  D.  Pope  and  Davis  &  Merry,  for 
defendant  In  error. 


HOLDEN,  J.  Hopie  Scaife  brought  suit 
against  M.  J.  Scaife,  making  substantially 
the  following  allegations:  The  defendant  is 
in  possession  of  the  tract  of  land  described 
in  the  petition,  title  to  which  is  in  the  plain- 
tiff, who  holds  under  a  deed  from  J.  P. 
Scaife.  The  defendant  claims  under  a  deed 
from  the  heirs  of  J.  F.  Bostwlck,  who  claim- 
ed under  a  deed  from  J.  H.  Scaife,  trustee 
for  Paul  B.  Scaife,  both  of  which  deeds  "are 
rank  frauds  and  are  wholly  null  and  void  for 
total  failure  of  consideration,  and  was  made 
for  the  purpose  of  defrauding  your  petition- 
er." Neither  J.  F.  Bostwick  nor  his  heirs 
ever  owned  or  claimed  the  land,  and  he  was 
a  minor  at  the  time  the  deed  is  alleged  to 
have  been  made.  The  deed  from  J.  H.  Scaife 
to  Bostwick  was  not  in  fact  made  until  Paul 
Scaife  had  arrived  at  majority,  and  the 
trustee  therefore  had  no  right  to  make  the 
deed.  The  plaintiff  prayed  that  the  deed  un- 
der which  the  defendant  claimed  title  be  can- 
celed as  a  cloud  upon  the  title  of  the  plain- 
tiff, that  the  defendant  be  restrained  from 
undertaking  to  convey  the  land  or  any  in- 
terest therein,  and  that  the  plaintiff  have 
judgment  for  the  land,  with  mesne  profits. 
The  defendant  answered  that  she  bought  the 
land  from  W.  H.  Spence,  and  it  was  paid  for 
with  her  money;  that  her  husband,  J.  H. 
Scaife,  who  was  also  trustee  for  Paul  Scaife» 
acted  for  her  in  the  purchase  of  the  land, 
and  he  by  inadvertence  and  mistake  wrote 
the  deed  so  that  it  purported  to  convey  the 
land  to  him  as  trustee  instead  of  to  the  de- 
fendant. It  was  Intended  by  the  parties  in- 
terested that  the  mistake  should  be  corrected 
by  suit  in  the  court,  but  J.  F.  Scaife,  the  fa- 
ther of  Paul  Scaife,  to  whom  the  matter  was 
mentioned,  said  that  would  be  unnecessary* 
as  Paul  Scaife  would  correct  the  matter  by 
making  the  defendant  a  deed  as  soon  as  he 
became  of  age,  and.  If  the  defendant  desired 
to  sell  the  land  before  Paul  Scaife  became  of 
age,  it  could  be  done  by  having  the  trustee 
to  make  a  deed,  as  power  of  sale  was  given 
to  the  trustee  in  the  deed  made  to  him. 
The  defendant  in  1894  sold  the  land  to  J.  F. 
Bostwick,  and,  on  account  of  his  being  a  mi- 
nor. It  was  agreed  that  the  deed  be  not  made 
to  him,  but  that,  if  he  at  any  time  wanted  to 
make  a  sale  of  the  land,  the  trustee  could 
make  a  deed  to  the  person  to  whom  he  sold 
it.  In  1896  Bostwick  became  of  age,  and  the 
trustee  made  him  a  deed,  though  Bostwick 
never  paid  the  purchase  money.  Bostwick 
died  in  1809,  having  paid  practically  nothing 
on  the  principal,  and  his  heirs  at  law,  not 
desiring  to  pay  the  balance  of  the  purchase 
money,  made  the  defendant  a  deed  to  the 
land. 

Upon  the  trial  it  was  admitted  that  the 
plaintiff  and  the  defendant  claimed  under  a 
common  grantor,  W.  H.  Spence.  The  plain- 
tiff introduced  a  deed  from  Spence  to  J.  H. 
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Scaife,  trustee  for  Paul  Scalfe,  to  the  prop- 
erty in  dispute,  whicb  authorized  the  trus- 
tee to  sell  the  property  without  an  order  of 
court,  and  a  certified  copy  of  the  will  of  Paul 
Scaife,  bequeathing  the  property  to  J.  F. 
Scaife.  It  was  admitted  that  J.  F.  Scaife 
was  the  husband  of  the  plaiutiff,  and  occu- 
pied this  relation  tg  her  on  March  24,  1900. 
Other  testimony  was  Introduced,  and,  upon 
the  conclusion  thereof,  the  court  directed  a 
verdict  in  favor  of  the  defendant  To  the 
order  of  the  court  overruling  the  motion  of 
the  plaintiff  for  a  new  trial  exceptions  were 
filed.  The  plaintiff  assigned  error  also  on 
the  refusal  of  the  court  to  allow  an  amend- 
ment offered  by  her,  to  the  refusal  of  which 
exceptions  pendente  lite  were  duly  made. 

1.  One  of  the  grounds  of  the  motion  for  a 
new  trial  la  that  the  court  committed  error 
in  refusing  to  allow  the  plaintiff  to  Introduce 
In  evidence  a  deed  to  her  from  her  husband, 
J.  F.  Scaife,  wherein  a  money  consideration 
was  recited.  It  appears  that  the  grounds  on 
which  the  court  refused  to  allow  this  deed  in 
evidence  was  *'that  the  said  deed  was  one 
from  husband  to  wife,  and,  as  defendant  con- 
tended, was  void,  because  a  sale  by  the  hus- 
band to  the  wife  without  an  order  from  the 
judge  of  the  superior  court  authorizing  such 
sale/'  01 V.  Code,  §  2490,  la  aa  follows:  '*No 
contract  of  sale  of  a  wife  aa  to  her  separate 
estate  with  her  husband  shall  be  valid,  un- 
less the  same  is  allowed  by  order  of  the  su- 
perior court  of  her  domicile."  The  court  ex- 
cluded the  deed  on  the  ground  that  It  evi- 
denced a  sale  of  the  separate  estate  of  the 
wife,  within  the  meaning  of  the  above-quoted 
section,  and  conveyed  no  title  from  the  hus- 
band to  the  wife. 

The  view  we  take  of  the  case  makes  It 
unnecessary  to  decide  the  question  as  to 
whether  or  not  a  transaction  whereby  the 
wife  buys  property  from  the  husband  and 
pays  the  purchase  money  to  the  husband^ 
who  conveys  the  property  to  her  by  hla  deed, 
is  within  the  meaning  of  the  code  section 
above  quoted.  E2ven  If  such  a  transaction  is 
within  the  meaning  of  this  section,  the  deed 
would  be  void  only  at  the  election  of  the 
wife.  The  right  to  have  it  declared  void  is  a 
personal  privilege  which  could  only  be  exer- 
cised by  her  or  her  privies  In  estate  or  blood. 
In  the  case  of  Hawes  v.  Glover,  126  Ga.  305, 
S5  8.  R  62  (5),  It  was  ruled:  ''As  the  plea  of 
covertore  is  a  personal  privilege,  available 
4Hily  to  the  feme  covert  or  her  privies  In 
blood  or  estate,  a  mere  creditor  of  a  married 
woman,  even  in  case  of  her  Insolvency,  can- 
not attack  a  mortgage  executed  by  her,  up- 
on the  ground  that  it  was  given  to  secure  the 
debt  of  her  husband  and  son."  In  the  case 
of  Palmer  v.  Smith,  88  6a.  84,  13  8.  E.  956. 
the  following  ruling  was  made:  "A  convey- 
ance of  land  executed  by  a  married  woman 
fn  payment  of  her  husband's  debt,  though  de- 
dared  by  the  statute  absolutely  void.  Is  only 
so  against  her  and  upon  bar  Median  to  txent 


it  as  void,  coverture  being  a  personal  priv- 
ilege which  is  not  available  in  behalf  of  a 
stranger  to  her  title."  In  Jones  v.  Harrell, 
110  Ga.  373,  35  S.  E.  690,  the  first  headnote 
is  as  follows:  "A  promissory  note  given  by 
a  married  woman  for  the  purpose  of  paying 
her  husband's  debt  is  not  illegal,  but  merely 
void  or  voidable  at  her  election  as  against  the 
original  payee."  In  Joyce  on  Defenses  to 
Com.  Paper,  §  61,  it  Is  said:  **Th€  defense  of 
coverture  is  a  personal  one,  and  can  only  be 
availed  of  by  a  married  woman  and  her  prlv- 
lea  In  blood  or  representation."  In  this  con- 
nection, also,  see  10  Am.  &  Eng.  Enc.  Law, 
270;  farmers'  &  Traders'  Bank  v.  Eubanks, 
2  Ga.  App.  841,  59  8.  E.  193;  Chappell  v. 
Boyd,  61  Ga.  662  (6);  Henry  v.  Ayer,  102  Ga. 
140,  29  8.  E  144;  Webb  v.  Harris,  124  Ga. 
733,  53  8.  B.  247,  and  what  is  said  by  Justice 
Cobb  in  the  opinion  written  by  him  In  that 
case,  and  authorities  therein  cited.  There 
are  several  decisions  of  this  court  wherein  In 
passing  on  questions  relating  to  sales  of  the 
wife's  separate  estate  to  the  husband  such  ex- 
pressions were  used  as  that  the  sale  was 
"hivalld,"  or  "void,"  or  "absolutely  void." 
We  know  of  no  decision  of  this  court,  how- 
ever, holding  that  such  a  sale  could  be  treats 
ed  as  void  over  the  protest  of  the  wife.  As 
long  as  the  wife  is  willing  for  the  transac- 
tion to  stand,  we  do  not  see  why  any  one  who 
is  not  her  privy  in  blood  or  estate,  but  is  a 
stranger  to  her  title,  should  be  permitted  to 
attack  the  validity  of  the  transaction.  We 
think  a  transaction  of  this  nature  is  one  that 
should  be  permitted  to  stand  as  Against  a 
stranger,  since  the  object  of  the  statute  was 
to  protect  the  wife  from  loss  or  Injury  to  her 
private  estete  by  reason  of  wrongful  influ- 
ence which  the  husband  by  virtue  of  the  mar- 
ital relation  might  be  able  to  exert  over  her: 
and,  as  long  as  she  remains  satisfied,  we  see 
no  reason  why  outsiders  not  acting  in  her 
behalf  should  be  permitted  to  assail  its  va- 
lidity on  account  of  the  prohibition  which  the 
statute  creates  for  her  benefit  We  think 
the  court  committed  error  in  excluding  the 
deed;  and,  as  the  admission  of  this  deed  in 
evidence  was  necessary  in  order  for  the  plain- 
tiff to  make  out  a  prima  facie  case,  the  ex- 
clusion of  it  by  the  court  requires  the  grant 
of  a  new  trial.  Vaughn  v.  Burton,  113  Gki. 
103,  38  8.  E.  310;  Proctor  v.  Blakely  Co.,  128 
Ga.  006,  57  8.  E.  879. 

The  plaintiff  excepted  to  the  refusal  of  the 
court  to  allow  an  amendment  The  amend- 
ment offered  denied  the  statement  in  the  an- 
swer that  the  defendant  had  paid  the  pur- 
chase money  which  was  the  consideration  of 
the  deed  from  Spence  to  J.  H.  8calfe  as  trus- 
tee; and  averred  that  the  deed  to  such  trus- 
tee was  a  ''good  and  valid  deed  In  law  eq- 
uity," and  that  the  statement  of  the  defend- 
ant in  her  answer  to  the  contrary  was  a 
fraudulent  attempt  to  secure  the  land  in  con- 
troversy from  the  plaintiff.  The  amendment 
denied  that  the  trustee  as  asserted  in  the  an- 
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swer  returned  the  land  for  taxation  as  the 
property  of  Paul  Scalfe,  and  made  allega- 
tions indicating  that  the  property  was  never 
returned  for  taxation  by  the  defendant.  The 
amendment  further  alleged  that  J.  F.  Bost- 
wick  never  owned  the  land  and  made  no  re- 
turns of  the  same  for  taxation.  While  we 
think,  in  reply  to  the  defense  filed,  that  the 
plaintiff,  without  such  amendment,  could 
have  introduced  proof  of  the  matters  set  up 
therein,  if  It  became  necessary  upon  the  tri- 
al to  do  so,  yet  the  allegations  of  the  amend- 
ment were  germane,  and  we  think  the  court 
should  have  allowed  it  In  view  of  the  rul- 
ings made,  it  is  unnecessary  to  deal  with  the 
other  assignments  of  error. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


034  Oa.  69) 

RORIB  V.  RORIB. 

(Supreme  Court  of  Georgia.     Feb.   18,   1910.) 

(Syllabui  by  the  Court.) 

Husband  and  Wife  (§  288*)  —  Separate 
Maintenance  —  Alimony  —  Sufficienot  of 
Evidence. 

In  a  suit  for  permanent  alimony,  where 
there  was  no  divorce,  it  appeared  that  the  wife 
was  not  living  with  the  husband  at  the  com- 
mencement of  the  action,  and  bad  not  lived  with 
him  during  the  seven  years  immediately  preced- 
ing. Though  conflicting,  the  evidence  as  a  whole 
authorized  the  jury  to  find  that  the  wi^e  volun- 
tarily left  the  home  of  the  husband  without  suf- 
ficient cause,  and  remained  away  without  his 
consent.  A  verdict  was  against  the  grant  of 
alimony  in  -any  amount,  and  the  judge,  on  mo- 
tion based  on  general  grounds,  refused  a  new 
trial.  Held,  that  the  verdict  in  favor  of  the 
wife  was  not  demanded  by  the  evidence,  and 
that  the  discretion  of  the  trial  jud^e  in  refusing 
to  grant  a  new  trial  will  not  be  disturbed.  Civ. 
Code,  §  2464.  See,  also,  in  this  connection, 
George  v.  George,  130  Ga.  608,  61  S.  E.  401. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  f  288.*] 

Error  from  Superior  Court,  Haralson  Coun- 
ty; Moses  Wright,  Judge. 

Action  by  F.  A.  Rorle  against  J,  B.  Rorie, 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Affirmed. 

See,  also,  132  Ga.  719,  64  S.  E.  1070. 

B.  S.  Grifi]th,  for  plaintiff  In  error.  James 
Beall  and  Walter  Matthews,  for  defendant  In 
error. 

ATKINSON,  J.  Judgment  afl[inned.  All 
the  Justices  concur. 


(134  Oa.  87) 

GEORGIA  FIRE  INS.  CO.  t.  CITT  OF 

CEDARTOWN  et  al. 
(Supreme  Court  of  Georgia.    Feb.  21,  1910.) 

(8yllabu$  by  the  Coitrt.) 

1.  COBPORATIONS  (§  52*)— LOCATION   OF  PRIN- 
CIPAL Office— Evidence. 

It  was  stated  in  the  application  for  a  char- 
ter for  an  insn  ranee  company  that  its  principal 


office  would  be  located  in  a  named  county  of 
this  state.  It  established  an  office  in  a  munic- 
ipal corporation  of  that  county,  where  its  presi- 
dent and  secretary  and  treasurer  bad  their  of- 
fices, where  the  executive  committee  of  the  di- 
rectors met,  and  where  all  the  business  of  the 
company  was  transacted,  except  as  stated  below. 
In  a  by-law  it  was  declarea  that  an  annual 
meeting  of  the  stockholders  should  be  held  *'at 
their  home  office  in  Polk  county,  Georgia,  at 
the  home  of  W.  S.  Coleman,  one  and  one-quar- 
ter miles  south  of  the  courthouse,  or  with 
branch  offices  at  Cedartown,  or  at  other  places 
in  Geoigia,  as  may  be  determined  by  the  direct- 
ors." There  was  a  similar  rule  as  to  the  place 
of  meetings  of  directors.  Meetings  of  directors 
and  stockholders  were  held  at  the  residence  of 
Coleman,  who  furnished  a  room  for  the  purpose, 
free  of  rent.  The  minntes  indicated  that  the  di- 
rectors held  one  or  more  meetings  at  the  Cedar- 
town  office.  An  iron  safe  was  bought  later  and 
placed  at  Coleman's  house,  when  he  was  .elected 
treasurer,  and  the  company's  securities  were  kept 
in  it,  except  when  there  was  occasion  to  bring 
^em  to  the  city  office  for  the  purpose  of  transfer. 
The  company  returned  for  municipal  taxation 
its  furniture  In  the  citr  offices,  but  declined  to 
return  or  pay  municipal  tax  on  its  other  person- 
al property.  Held,  that  the  presiding  jud?e  did 
not  err  in  denying  an  injunction  to  restrain  the 
municipal  authorities  from  collecting  the  tax  on 
the  personal  property  of  the  corporation,  because 
it  was  claimed  that  its  principal  or  home  office 
was  not  within  the  limits  of  the  city. 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  140-150 ;  Dec.  Dig.  §  52.* J 

2.   OONflTITUTIONAL    LaW    (§    48*)  —  TAXATION 

(§  187*)--CoNBTBUCTioN— EXEMPTIONS— Pay- 
ment OF  Occupation  Tax. 

Section  6  of  the  general  tax  act  of  August 
22,  1907  (Acts  1907.  p.  37),  did  not  exempt  the 
personal  property  of  an  insurance  company  in- 
corporated in  this  state  from  taxation  because  of 
the  payment  of  a  business  or  occupation  tax. 

(a)  If  the  section  referred  to  should  be  con- 
strued as  seeking  to  exempt  from  taxation  prop- 
erty because  of  the  payment  of  an  occupation 
or  business  tax  by  the  owner,  it  would  doubt- 
less be  unconstitutional;  and.  if  there  may  be 
two  constructions  of  an  act  of  the  Legislature, 
one  constitutional  and  the  other  unconstitution- 
al, the  former  is  to  be  preferred. 

[Ed.  Note.— For  other  cases,  see  Constitutior 
al  Law.  Cent  Dig.  §  46 ;  Dec.  Dig.  S  48  ;•  Tax- 
ation, (5ent  Dig.  {{  243.  249 ;  Dec  Dig.  %  187.*1 

Error  from  Superior  Court,  Polk  County; 
R*  W.  Freeman,  Judge. 

Action  by  the  Georgia  E^re  Insurance  Com- 
pany against  the  City  of  Odartown  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  error.     Affirmed. 

Chas.  G.  Janes  and  Bunn  &  Bunn,  for  plain- 
tiff In  error.  J.  L.  Tison,  Trawick  &  Ault, 
and  John  K.  Davis,  for  defendants  in  error. 

LUMPKIN,  J.  The  Georgia  Fire  Insurance 
Company  filed  a  petition  seeking  to  enjoin 
the  mayor  and  council  of  Cedartown  from 
collecting  ad  valorem  taxes  on  certain  per- 
sonal property  consisting  principally  of  notes, 
mortgages^  securities,  and  money.  The  in- 
junction was  denied,  and  the  plaintiff  except- 
ed. Two  controlling  questions  are  presented 
in  this  case:  (1)  Was  the  evidence  on  the 
question  as  to  where  the  principal  office  of 
the  company  was  located  relatively  to  Uabll- 


^ror  other  ci^es  Be«  same  topic  and  section  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Reporter  Indez« 
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ity  to  taxation  sufficient  to  authorize  the  pre- 
siding Judge  to  deny  the  injunction?  (2) 
If  the  principal  office  of  the  company  was 
located  in  Cedartown  in  1908,  was  the  com- 
plainant relieved  from  the  payment  of  an 
ad  valorem  tax  on  its  personal  property  by 
section  6  of  the  general  tax  act  of  1907  (Acts 
1907.  p.  37)  ? 

In  Civ.  Code,  §  2008,  which  makes  provi- 
sion in  regard  to  the  incorporation  of  insur- 
ance companies  in  this  state,  one  require- 
ment Is  that  the  petition  for  incorporation 
shall  state  that  the  applicants  "have  given 
thirty  days'  notice  of  their  intention  to  apply 
for  said  charter,  by  the  publication  of  said 
petition  in  the  newspaper  publishing  the  legal 
advertisements  of  the  county  where  the  prin-. 
cipal  office  of  said  company  is  to  be  located, 
once  a  week  for  four  weeks  before  the  filing 
of  said  petition."  The  statements  of  the  peti- 
tion are  required  to  be  verified  by  affidavit 
This  shows  a  location  in  a  particular  county, 
and  thus  indicates  the  domicile  of  the  corpo- 
ration there;  but  the  law  makes  no  require- 
ment for  naming  in  the  petition  for  incor- 
lx)ration  a  particular  house  or  locality  In  the 
county  as  the  home  of  the  company.  Rela- 
tively to  the  question  of  liability  for  taxation, 
if  it  has  two  offices  or  places  for  the  transac- 
tion of  business  in  that  county,  the  question 
which  is  the  principal  office  is  one  of  sub- 
stance and  of  fact,  rather  than  one  of  mere 
declaration.  A  corporation  may  establish  its 
principal  office  at  a  place  within  the  county, 
inside  of  a  municipality  or  outside  of  it  So 
an  individual  may  live  without  the  limits  of 
an  incorporated  town,  although  he  may  trans- 
act business  therein.  If  his  residence  is  out- 
side of  the  incorporation,  personal  property 
which  would  be  considered  as  located  at  the 
place  of  his  residence  would  not  be  subject 
to  municipal  taxation.  But,  if  an  individual 
actually  lives  In  a  dty  all  the  year  round, 
he  cannot  escape  municipal  taxation  on  per- 
sonalty by  renting  a  room  outside  of  the  city, 
declaring  it  to  be  his  home  for  the  purpose  of 
evading  taxes,  and  going  there  and  transact- 
ing business  for  an  hour  or  two  at  a  time 
two  or  three  times  a  year.  Neither  can  a 
corporation  avoid  municipal  taxation.  If  its 
actual  principal  office  is  In  a  town  or  dty 
in  the  county  of  Its  incorporation,  where 
all  (tf  Its  business  la  transacted  and  its 
officers  have  their  offices^  by  claiming  as 
Its  prindpal  office  a  place  just  outside  the 
dty  or  town,  where  valuable  papers  are  kept 
in  an  iron  safe,  and  meetings  of  stockholders 
or  directors  are  held  (though  the  by-laws  per- 
mit them  to  be  held  elsewhere),  but  where 
no  other  business  is  transacted,  and  no  agen- 
cy is  maintained,  this  being  done  with  a 
view  to  nonpayment  to  the  municipality  of 
taxes  on  personal  property.  In  Clark  and 
Marshall  on  Corpora  tibns,  \  293  (a),  p.  768,  it 
is  said:  "Where  a  corpoiatlon,  for  the  pur- 
pofMi  of  evading  taxation,  states  in  its  ar- 
ticles of  association  or  certificate  of  incorpo- 


ration that  Its  principal  place  of  business  is 
in  a  certain  place,  w^hen  In  reality  it  is  locat- 
ed and  does  its  business  in  another  place,  the 
latter  place  may  be  treated  as  Its  place  of 
business  for  the  purpose  of  taxation."  I>e- 
trolt  Transportation  Co.  v.  Board  of  Assess- 
ors, 91  Mich.  382,  51  N.  W.  978;  Milwaukee 
Steamship  Co.  v.  Milwaukee,  83  Wis.  590, 
53  N.  W.  839,  18  L.  R.  A.  353 ;  Detroit,  etc., 
Ry.  Co.  V.  City  of  Detroit,  141  Mich.  5,  104 
N.  W.  3:^  /.  Where  the  law  provides  for  nam- 
ing the  principal  office  or  place  of  business 
in  the  articles  of  Incorporation,  it  has  some- 
times been  held  that  thus  fixing  such  a  place 
was  conclusive;  but  even  this  has  been 
doubted,  If  the  statement  was  only  for  the 
purpose  of  evading  taxation.  Milwaukee 
Steamship  Co.  v.  Milwaukee,  83  Wi&  590, 
598,  53  N.  W.  839,  18  L.  R.  A.  353. 

In  the  case  at  bar  the  application  for  the 
charter  did  not  have  to  fix  the  exact  location 
of  the  prindpal  office  In  Polk  county,  except 
as  above  stated.  The  meeting  for  organiza- 
tion took  place  at  what  is  claimed  to  have 
been  a  temporary  or  branch  office  in  Cedar- 
town.  One  section  of  the  by-laws  provid- 
ed that  an  annual  meeting  of  the  stockhold- 
ers should  be  held  "at  their  home  office  in 
Polk  county,  Ga.,  at  the  home  of  W.  S. 
Coleman,  one  and  one-quarter  miles  south  of 
court-house,  or  with  branch  offices  at  Cedar- 
town,  or  other  places  in  Georgia  as  may  be 
determined  by  the  directors."  Another  sec- 
tion provided  for  meetings  of  the  board  of 
directors,  but  did  not  state  in  terms  where 
they  should  take  place.  Another,  which  was 
headed,  "Place  of  Meetings  of  Stockholders 
and  Directors,"  stated  that  "the  meetings  of 
the  stockholders  and  the  board  of  directors, 
both  regular  and  special,  shall  be  held  at  the 
home  office  in  Polk  county,  Georgia,  or  with 
the  branch  office  at  Cedartown  or  other  pla- 
ces in  Georgia."  Still  another  provided  that 
the  president  should  appoint  from  the  board 
of  directors  an  executive  committee,  who 
should,  in  the  interim  between  the  meetings 
of  the  board  of  directors,  exercise  the  powers 
of  such  board  in  the  ordinary  course  of  busi- 
ness, that  "said  committee  shall  hold  its 
meetings  at  Cedartown,  Ga.,"  and  have  en- 
tire charge  of  all  the  investments  of  the  com- 
pany, as  well  as  determining  from  time  to 
time  the  company's  financial  policy,  employ- 
ing agents,  making  contracts,  paying  losses, 
and  all  things  necessary  to  the  conduct  of  the 
business,  not  inconsistent  with  the  by-laws; 
and  the  committee  was  required  to  report 
from  time  to  time  their  proceedings  to 'the 
board  of  directors  for  approval  and  confir- 
mation. The  statement  of  the  company  sent 
to  the  Comptroller  General  for  the  purpose 
of  obtaining  a  license  to  do  business  was 
made  on  a  printed  form  filled  in  with  writ- 
ten words.  Opposite  the  printed  words  "Prin- 
cipal office"  was  written,  "Main  Street,  Ce- 
dartown, Ga."  In  the  semiannual  statement 
made  to  the  Grovernor  on  a  printed  form,  op- 
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poslte  the  words  'Trlnclpal  office,**  was  writ- 
ten, "Cedartown,  Georgia."  In  the  blank 
form  for  agents*  reports  to  the  company  was 
a  printed  beading,  *'The  Georgia  Fire  Insur- 
ance Company — Home  Office:  Cedartown, 
Ga."  The  same  thing  occurred  In  the  print- 
ed form  for  monthly  reports.  The  print- 
ed form  of  tornado  Insurance  policy  used 
by  the  company  had  at  its  head  the 
words,  "The  Georgfa  Fire  Insurance  Com- 
pany, of  Cedartown,  Ga.,'*  and  the  same 
words  were  printed  on  the  back  and  at  the 
top  of  the  standard  form  of  fire  insurance 
policy  used  by  it.  The  evidence  showed  that 
the  meetings  of  stockholders  and  directors 
were  held  at  the  house  of  Mr.  Coleman  out- 
side of  Cedartown,  and  that  he  tendered  the 
use  of  a  room  for  that  purpose  free  of  renu 
There  was  evidence  that  the  general  line  of 
policy  was  outlined  at  the  meetings  of  the 
directors.  The  minutes  indicate  that  one  or 
more  directors'  meetings  were  held  at  the 
Cedartown  office.  Some  time  after  the  or- 
ganization of  the  company  Coleman,  who  had 
been  the  secretary,  was  elected  treasurer. 
\  An  iron  safe  was  moved  to  his  house,  and  the 
securities  of  the  company  were  kept  in  it, 
except  when  there  was  occasion  to  bring 
them  to  the  city  office  for  the  purpose  of 
transfer.  Otherwise  than  this  all  the  busi- 
ness was  transacted  at  the  office  in  Cedar- 
town, where  the  president  and  the  secretary 
and  treasurer  had  offices  and  conducted  their 
business.  Officers  and  members  of  the  com- 
pany testified  in  general  terms  that  Cole- 
man's house  was  the  home  office  of  the  com- 
pany, and  that  they  so  understood  in  organ- 
izing it,  but  nothing  was  shown  to  have  been 
done  there  in  the  conduct  of  the  .business,  ex- 
cept as  above  stated;  and  some  of  the  wlt- 
oesses  testified  that  the  question  of  taxation 
was  discussed  in  connection  with  selecting 
that  place  as  the  home  office.  The  plaintiff's 
petition  contains  the  following  statement: 
^'Petitioner  alleges  that  it  had  the  right,  un- 
der the  said  petition  and  the  charter  grant- 
ed thereon,  to  locate  its  home  office  or  prin- 
cipal office  at  any  point  in  said  county.  As 
aforesaid,  the  home  or  principal  office  was, 
by  corporate  action  and  the  action  followed 
by  its  stockholders  and  officers  and  directors 
thereafter,  placed  purposely  and  intentionally 
without  the  limits  of  the  city  of  Cedartown 
for  the  purpose  of  being  relieved  from  pay- 
ing city  taxes  during  the  infancy  of  said  cor- 
poration and  while  it  was  struggling  to  build 
up  a  business;  and  for  this  reason,  as  well 
as  for  the  reason  that  the  business  of  said 
corporation,  being  a  fire  Insurance  business, 
is  not  local  to  Cedartown  or  the  immediate 
vicinity  thereof,  and  the  further  reason  that 
from  the  character  of  the  business  done  and 
proposed  to  be  done  by  said  corporation,  it 
would  receive  practically  no  special  protec- 
tion or  benefit  from  a  residence  in  said  city.** 
There  was  some  other  evidence  not  necessary 
to  be  set  out    The  company  in  fact  paid  the 


amount  of  ad  valorem  tax  due  on  account  of 
its  furniture  in  the  Cedartown  office,  but  de- 
clined to  pay  on  its  securities  and  money. 
There  was  sufficient  evidence  to  authorize  the 
presiding  Judge,  passing  on  the  ctnestion  of 
fact  only  so  far  as  to  decide  the  application 
for  InterlocTltory  injunction,  to  hold  that,  rel- 
atively to  liability  to  taxation,  the  office  in 
Cedartown  was  the  principal  office. 

In  the  i)etitlon  and  in  the  brief  of  counsel 
for  plaintiff  In  error  it  was  said  that  the 
branch  office  in  Cedartown  had  been  moved 
to  Atlanta,  and  a  witness  so  stated;  and  in 
the  brief  it  was  asked  if  the  principal  office 
were  declared  to  have  been  in  Cedartown, 
where  is  its  home  office  now?  It  may  be  tliat 
the  office  or  place  of  business  remaining  in 
Polk  county  would  authorize  the  bringing  of 
suits  there,  but  that  does  not  affect  the  ques- 
tion now  under  consideration.  The  minutes 
which  were  introduced  in  evidence  show  that 
at  a  stockholders'  meeting  a  motion  was  made 
and  adopted  authorizing  the  board  of  direct- 
ors to  look  into  the  advisability  "of  moving 
the  home  office  •  ♦  ♦  from  its  present 
location  at  the  home  of  W.  S.  Coleman  to 
the  city  of  Atlanta,**  leaving  the  decision  to 
the  discretion  of  the  board,  and  authorizing 
the  officers  to  apply  for  any  amendment  to 
the  charter  necessary  for  that  purpose. 
Whether  such  an  amendment  has  been  ob- 
tained does  not  appear.  No  reference  was 
there  made  to  moving  the  Cedartown  office 
as  a  branch  office. 

The  ruling  now  made  in  no  way  conflicts 
with  former  decisions  of  this  court,  to  the 
effect  that  the  venue  of  suits  against  a  domes- 
tic corporation  is  in  the  county  where  its 
principal  office  is  located  by  its  charter  (Mc- 
Candless  v.  Inland  Acid  Co.,  115  Ga.  968,  42 
S.  E.  449),  or  that  if  the  charter  is  silent  on 
the  subject,  and  a  principal  office  for  the 
purpose  of  electing  its  officers  and  of  con- 
ducting its  financial  affairs  has  been  located 
by  the  corporation  Itself  In  a  certain  county, 
it  may  be  sued  there,  and  cannot  avoid  the 
Jurisdiction  by  setting  up  that  it  was  incor- 
porated as  a  coal  mining  company,  and  that 
its  mining  operations  are  conducted  in  anoth- 
er county.  Dade  Coal  Co.  v.  Haslett,  83  Ga. 
549,  10  S.  E.  435.  See,  also,  on  the  subject 
of  venue,  McCall  v.  Central  of  Georgia  Ry. 
Co.,  120  Ga.  602,  48  S.  B.  157.  That  the 
venue  of  suits  against  a  corporation  is  In  the 
county  of  its  residence  or  principal  place  of 
business  fixed  by  its  charter  does  not  give 
it  the  power  to  locate  in  a  municipality  of 
that  county  Its  office  where  practically  all 
of  its  business  is  done.  Its  officers  keep  their 
offices  and  perform  their  duties,  and  its  ac- 
tive financial  operations  are  conducted,  but 
obtain  exemption  from  municipal  taxation  by 
claiming  a  "home  office**  outside  the  corpo- 
rate limits,  and  holding  meetings  of  stodc- 
holders  and  directors  there.  In  Jossey  v. 
Georgia  ft  Alabama  Ry.  Co.,  102  Ga.  706,  28 
S.  E.  278,  an  injunction  was  prayed  to  pre- 
vent a  railway  company  from  removing  its 
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■•principal  oflace"  from  a  certain  city.  The 
defendant  denied  that  it  Intended  to  do  so, 
but  alleged  that  it  intended  to  maintain  its 
principal  office  at  the  place,  and  to  establish 
branch  offices  only  for  administrative  pur- 
poses elsewhere.  In  discussing  the  case  At^ 
kinson,  J.,  said:  "Are  the  offices  intended 
to  be  removed  corporate  offices  in  the  proper 
sense?  The  office  of  the  president  of  the 
company  and  the  offices  of  that  class  of  of- 
ficers who  stand  for  and  represent  the  corpo- 
rate entity  must  he  there  located.  The  books 
of  the  company  showing  the  subscription  to 
Its  stock  must  be  there  kept  for  the  infor- 
mation of  its  stockholders  and  shareholders. 
There  must  be  transacted  the  coi^rate  busi- 
ness proper,  there  'its  profits  must  come  home 
to  it'  to  be  distributed  among  its  stockhold- 
ers, and  there  must  be  kept  the  offices  of 
those  persons  who  are  engaged  in  the  man- 
agement of  the  corporate  affairs.  There  al- 
so its  corporate  meetings  must  be  held."  If 
the  test  of  what  is  the  "principal  office"  of  a 
railroad  company  be  applied  to  the  question 
of  which  of  the  two  places  in  Polk  county  was 
the  ••principal  place  of  business"  of  the  Insur- 
ance company  before  us,  it  cannot  be  said 
that  the  presiding  Judge  erred  in  his  finding 
on  this  subject. 

2.  It  is  claimed  that  the  company  is  ex- 
empted from  paying  municipal  taxes  on  its 
personal  property  by  section  6  of  the  general 
tax  act  of  1907.  Acts  1907,  p.  37.  The  pro- 
Yisions  of  that  section  are  not  as  clear  as 
they  might  be.  But,  whatever  may  have  been 
the  original  intent  of  the  main  body  of  that 
section,  it  wa&  declared  by  a  proviso  which 
was  added  thereto,  not  to  work  any  exemp- 
tion of  property  from  taxation.  The  section 
closes  thus:  "And  provided  further,  that 
nothing  herein  shall  be  construed  to  exempt 
the  real  estate  or  personal  property  of  such 
companies  from  taxation,  but  the  same  shall 
be  returned  for  taxation  and  taxed  as  other 
real  estate  and  personal  property  in  this 
state  is  taxed."  Classification  of  property 
for  purposes  of  taxation  Is  not  permitted  in 
this  state.  The  property  of  one  person  must 
be  taxed  just  like  that  of  another.  Discrimi- 
nations and  preferences  are  not  allowed. 
Property  Is  simply  property,  and  must  bear 
Its  proportionate  share  of  the  public  bur- 
dens, according  to  its  value,  regardless  of 
contentions  to  the  contrary,  whether  they 
come  from  what  is  called  an  "infant  indus- 
try" or  from  an  "industrial  giant" 

As  the  business  of  one  class  of  persons  or 
corporations  may  be  quite  different  from  that 
of  another,  the  Constitution  has  permitted 
legitimate  classification  in  regard  to  taxing 
occupations  or  businesses;  but  property  of 
the  same  value  must  be  taxed  to  the  same 
extent  within  the  taxing  district,  and  can- 
not be  exempted  In  whole  or  in  part  merely 
because  it  is  owned  by  one  person  or  corpo- 
ration or  by  another.  The  Constitution  de- 
clares that:  "All  taxation  shall  be  uniform 
spon  the  same  class  of  subjects,  and  ad  va- 


lorem on  all  property  subject  to  be  taxed 
within  the  territorial  limits  of  the  author- 
ity levying  the  tax,  and  shall  be  levied  and 
collected  under  general  laws."  Civ.  Code,  § 
5883.  The  next  section  of  that  Instrument 
(Civ.  Code,  i  5884)  specifies  what  property 
the  Legislature  may  exempt  from  taxation. 
It  Is  then  declared  that:  "All  laws  exempt- 
ing property  from  taxation,  other  than  the 
property  herein  enumerated,  shall  be  void." 
Section  5886.  It  is  also  declared  in  terms 
that  "the  power  to  tax  corporations  and  cor- 
porate property  shall  not  be  surrendered  or 
suspended  by  any  contract  or  grant  to  which 
the  state  shall  be  a  party."  Section  5887. 
In  Verdery  v.  Summervllle,  82  Ga.  138,  8 
S.  E.  213,  Chief  Justice  Bleckley  pointedly 
said :  "Once  for  all  the  Constitution  has  enu- 
merated the  two  classes  of  property,  which 
enumeration  the  Legislature,  the  courts,  and 
the  citizen  must  recognize  as  exhaustive. 
Property,  whatever  its  species,  Is  simply  ex- 
empt or  subject  to  be  taxed.  If  exempt.  It 
pays  nothing.  If  subject,  the  anK)unt  It  shall 
pay  is  measured  by  multiplying  the  fixed 
rate  into  the  actual  value."  In  Atlanta  Na- 
tional Building  &  Loan  Ass'n  v.  Stewart,  109 
Ga.  80,  35  S.  E.  73  (7),  it  was  held  that: 
"The  General  Assembly  has  no  power  to  de- 
clare that  an  occupation  or  business  tax 
shall  be  levied  upon  certain  classes  of  cor- 
porations, which  when  collected  shall  be  re- 
ceived in  lieu  of  all  other  taxes  upon  the 
property  of  such  corporation,"  If  the  act  of 
1907  sought  to  do  this,  it  would  doubtless  be 
unconstitutional,  as  was  declared  by  the  pre- 
siding judge  in  the  opinion  filed  by  him. 

The  ruling  in  Georgia  Railroad  and  Bank- 
ing Cb.  V.  Wright,  125  Ga.  589,  54  S.  E.  52, 
to  the  effect  that  the  General  Assembly  is 
not  required  by  the  Constitution  to  Impose  a 
tax  upon  shares  of  stock  in  domestic  corpo- 
rations where  the  property  of  such  corpora- 
tions is  taxed  in  the  hands  of  the  company 
(though  they  may  do  so),  on  the  ground  that 
a  share  of  stock  Is  in  the  nature  of  a  symbol 
showing  the  Interest  of  the  shareholder  in 
the  company  and  its  property,  and  that  taxa- 
tion of  both  the  property  and  the  symbol  of 
interest  in  it  would  practically  amount  to 
double  taxation,  has  no  application  to  this 
case.  A  creditor  is  not  a  joint  owner  of 
property  with  his  debtor,  nor  is  the  evidence 
of  indebtedness  a  symbol  of  an  interest  In 
the  debtor's  property.  If  so,  then  all  bank- 
ers, brokers,  and  money  lenders,  in  the  ab- 
sence of  express  legislative  mention  of  the 
subject,  most  likely  would  decline  to  pay  tax- 
es on  the  notes  and  credits  held  by  them,  on 
the  ground  that  their  debtors  had  paid  tax- 
es on  the  property  held  by  the  latter.  Nor 
is  there  any  similarity  between  this  question 
and  the  one  whether  the  Constitution  in  re- 
ferring to  property  for  taxation  Intended  to 
include  public  property  or  the  state's  own  ob- 
ligations or  those  of  its  subordinate  divisions 
in  the  nature  of  Instrumentalities  of  govem- 
m^t     Penick  v.  Foster,  129  Ga.  217,  58  S. 
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E.  773,  12  H  R.  A.  (N.  S.)  1159.  These  de- 
cisions do  not  control  or  affect  the  present 
oase. 

What  has  been  said  Is  controlling?,  and 
further  discussion  of  details  would  be  use- 
less. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(134  Ga.  40) 
SOUTHERN  EXPRESS  CO.  v.  SOTTILB 

BROS. 

(Supreme  Court  of  Georgia.    Feb.  18,  1910.) 

(Syllahua  ly  the  Court) 

Cabbiebs  (I  92*)— Carriage  of  Freight— Lia- 
bility FOB  Nondelivery  — LiQUOB  Seized 
BY  Public  Officers. 

Where,  after  arrival  at  destination,  an  In- 
terstate shipment  of  intoxicating  liquors  stored 
in  the  warehouse  of  a  common  carrier  Is,  over 
his  protest  and  without  fraud,  collusion,  or  con- 
nivance on  his  part,  seised  by  public  officials  act- 
ing under  warrant  issued  in  conformity  to  a 
law  authorizing  such  seizures  by  such  officials 
in  enumerated  instances,  which  law  provides 
for  the  keeping  of  such  liquors  for  80  days  be- 
fore they  shall  be  destroyed  or  become  forfeited 
to  the  state,  and  authorizes  the  bringing  of  an 
action  bv  any  person  to  recover  the  same,  and 
the  carrier  notifies  the  consignor,  or  the  con- 
signor has  actual  notice,  of  such  seizure  in  time 
to  bring  an  action  to  recover  the  goods  under  the 
provision  of  such  law,  the  carrier  is  relieved 
from  liability  to  the  consignor  for  nondelivery 
to  the  consignee,  even  though  such  law  may  be 
unconstitutional ;  it  never  having  been  judicial- 
ly declared  so. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  343,  364-366 ;   Dec  Dig.  S  92.*] 

-  Error    from    Superior    Court,    Richmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  Sottlle  Bros,  against  the  South- 
em  Express  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

W.  K.  Miller  and  McDanlel,  Alston  & 
Black,  for  plaintiff  In  error.  Archibald 
Blackshear  and  Samuel  H.  Myers,  for  defend- 
ants In  error. 

HOLDEN,  J.  Sottlle  Bros,  (hereinafter 
called  the  plaintiffs)  brought  suit  in  the  su- 
perior court  of  Richmond  county  against 
the  Southern  Express  Company  for  the  value 
of  certain  cases  and  casks  of  liquor  alleged 
to  have  been  delivered  to  it  by  the  plaintiff 
at  Augusta,  Oa.,  for  shipment  from  that  point 
to  named  consignees  at  Charleston  and  Mid- 
dendorf,  S.  C.  It  was  alleged  that  the  liq- 
uors were  ordered  by  the  consignees  for  their 
personal  use.  To  the  petition  a  general  de- 
murrer was  filed,  and  to  an  order  overruling 
the  same  the  defendant  excepted.  A  copy  of 
portions  of  the  law  of  South  Carolina,  known 
as  the  "dispensary  law,"  approved  February 
16,  1907,  was  attached  to  the  petition.  It 
made  It  unlawful  for  any  common  carrier  or 
its  agents  or  servants  or  any  person  to  carry 
or  transport  liquors  for  unlawful  use  to  any 
county  or  place  where  the  sale  of  liquor  was 


prohibited.  The  act  prohibited  the  sale  of 
liquors  in  that  state,  except  in  a  dispensary. 
The  law  set  forth  as  an  exhibit  with  the  pe- 
tition was  in  part  an  inspection  law.  The 
first  section  declared  certain  liquors,  which 
had  not  been  tested  "as  hereinafter  provided," 
to  be  contraband.  The  only  provision  ap- 
pearing in  the  record  before  us  which  could 
relate  to  inspection  is  set  out  In  these  words:' 
"Sec.  8.  It  shall  be  the  duty  of  the  board 
to  cause  an  analysis  of  the  liquors  to  be 
made,"  etc.  Hence  we  cannot  say  from  the 
record  before  us  whether  or  not  the  law  in 
question  did,  or  did  not,  by  Its  terms  attempt 
to  subject  liquors  under  the  conditions  dealt 
with  In  the  present  case  to  any  inspection. 
The  law  invoked  being  statutory  law  of  a  sis- 
ter state,  we  take  no  Judicial  cognizance 
thereof,  but  can  only  deal  with  it  as  plead- 
ed. No  contention  is  made  by  counsel  that 
there  was  no  provision  requiring  the  Inspec- 
tion of  liquors  under  the  circumstances  pre- 
sented by  this  case.  One  of  the  provisions 
contained  therein  was  as  follows:  "All  alco- 
holic liquors  in  possession  of  any  person  for 
unlawful  use  shall  be  seized  without  war- 
rant; and  if  no  action  to  recover  same  is 
begun  within  thirty  days  from  such  seizure, 
or  if  such  action  be  begun  and  the  Judgment 
of  the  court  be  adverse  to  the  plaintiff,  then 
such  liquors  shall  be  forfeited  to  the  county 
In  whlcli  the  same  is  seized,  if  there  be  a 
dispensary  In  said  county,  and  disposed  of  as 
the  county  dispensary  board  may  deem  best; 
but,  if  there  be  no  dispensary  therein,  such 
liquors  shall  be  destroyed  publicly  by  the 
sheriff  of  the  county."  This  law  also  provid- 
ed that  upon  affidavit  made,  stating  that  con- 
traband liquor  was  being  "unlawfully  con- 
cealed, kept,  or  stored  in  any  place,  a  search 
warrant  may  be  issued  by  any  magistrate  of 
the  county,  empowering  any  officer  or  person 
who  may  foe  deputized  to  enter  the  said 
place,"  and  to  search  the  premises  for  the 
purpose  of  seizing  the  contraband  liquors, 
"which  said  liquor,  when  so  seized,  shall  be 
disposed  of  as  hereinb^ore  provided  for  the 
disposition  of  unlawful  liquors."  To  the  pe- 
tition was  attached  a  copy  of  the  warrant 
and  the  affidavit  upon  which  it  Issued,  under 
which  the  shipm^its  to  Charleston  were  selz-  • 
ed.  The  affidavit  prayed  "that  such  contra- 
band liquors  may  be  brought  before  this 
court,  and  such  action  taken  concerning  the 
same  as  is  authorized  by  law."  The  magis- 
trate before  whom  the  affidavit  was  made 
issued  a  warrant  commanding  the  officer 
"with  necessary  and  proper  assistance  to  en- 
ter" upon  the  designated  premises  of  the  de- 
fendant "and  parties  unknown,**  and  to  bring 
the  liquors  found  "and  deposit  the  same  with 
the  sheriff,  which  said  articles  are  there  to 
remain,  to  be  disposed  of  as  required  by  the 
provisions  of  the  dispensary  laws."  The  pe- 
tition alleges:    "After  seizure  the  whiskeys 
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were  dQ>06ited  by  the  officer  with  the  tri- 
bunal pointed  out  by  the  laws  of  South  Caro- 
lina to  be  disposed  of  as  provided  by  law/' 
and  the  liquors  shipped  to  Middendorf,  S. 
C,  were  seized  "under  a  similar  warrant"  by 
the  sheriff,  who  destroyed  the  same.  The 
presumption  is  that  In  obedience  to  the  man- 
date  of  the  warrant  the  sheriff  carried  the 
liquors  seized  at  Mlddendorf  before  the  court, 
and,  if  they  were  destroyed  after  the  expira- 
tion of  30  days,  It  was  because  no  action  to 
recover  the  same  was  begun  within  80  days 
from  the  seizure,  or,  if  begun,  the  judgment 
of  the  court  was  adverse  to  the  party  bring- 
ing the  action,  and  there  was  no  dispensary 
in  the  county  In  which  Mlddendorf  was  situ- 
ated. The  seizure  of  the  liquors  at  Charles- 
ton was  made  on  September  12th,  and  the 
defendant  between  September  12th  and  15th 
notified  the  plaintiffs  of  such  seizure,  but  they 
did  nothing  except  to  demand  the  value  of  the 
shipments  from  the  defendant.  It  is  not  ex- 
pressly alleged  that  the  plaintiffs  had  notice 
of  the  seizure  made  at  Mlddendorf,  but,  under 
all  the  allegations  of  the  petition,  we  think  a 
proper  construction  thereof  Is  that  the  plain- 
tiffs had  notice  of  this  seizure.  The  liquors 
seized  In  each  instance  were  In  the  ware- 
house of  the  Southern  Express  Company  at 
the  place  of  destination. 

The  plaintiff  contends  that  any  law  provid- 
ing for  the  warrant  under  which  the  seizures 
were  made  before  the  interstate  shipment 
of  liquors  was  actually  delivered  to  the  con- 
signees was  unconstitutional,  because  of  the 
commerce  clause  of  the  Constitution  of  the 
United  States,  and  for  other  reasons,  and 
that  the  loss  of  the  liquors  by  reason  of  a 
seizure  under  such  law  did  not  relieve  the 
defendant  from  liability  to  the  plaintiffs  for 
failure  to  deliver  to  the  consignees.  One  of 
the  contentions  of  the  defendant  is  that,  even 
If  such  law  Is  unconstitutional,  the  liquors 
were  seized  by  officers  designated  by  the  law 
under  process  issued  in  conformity  to  the 
law,  and,  as  the  consignors  had  notice  of  the 
seizures  in  time  to  assert  their  claim  to  the 
goods  before  they  were  destroyed  in  the 
county  in  which  Mlddendorf  is  situated,  and 
before  they  were  destroyed  or  forfeited  in 
the  county  in  which  Charleston  is  situated, 
that  there' can  be  no  recovery  by  the  plain- 
tiffs. It  was  held  by  this  court  in  the  case  of 
Southern  Ry.  Co.  v.  Heymann,  118  Oa.  616, 
45  S.  B.  491:  "Intoxicating  liquors  which 
have  been  shipped  from  Augusta,  Ga.,  to  per- 
sons in  Charleston,  S.  C,  and  which  have 
reached  Charleston  and  been  placed  in  a 
freight  warehouse  of  the  railroad  company 
in  that  city  to  await  the  call  of  the  con* 
signees,  have  'arrived*  in  the  state  of  South 
Carolina  within  the  meaning  of  the  act  of 
Congress  of  August  8,  1800  (chapter  728,  26 
Stat  813  (U.  8.  Comp.  St  1901,  p.  3177)], 
known  as  the  'Wilson  Act' "  It  was  further 
held:  "A  railroad  company  is  not  liable  for 
loss  of  property  intrusted  to  it  for  shipment 


occasioned  by  seizure  of  the  property  by  an 
officer  of  the  law  under  a  prima  facie  valid 
authority."  The  decision  in  this  case  was 
reversed  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Heymann  v.  Southern 
Ry.  Co..  203  U.  S.  270,  27  Sup,  Ct  104.  51 
L.  Ed.  178.  On  page  277  of  203  U.  S.,  page 
107  of  27  Sup.  Ct  (51  L.  Ed.  178),  that  court 
said:  **The  conclusion  that  the  court  be- 
low erred  in  declining  to  follow  the  prior  rul- 
ings of  this  court  construing  the  Wilson  act 
disposes  of  the  entire  controversy  arising  on 
the  record  before  us,  for  the  following  rea- 
sons: In  its  answer  filed  in  the  trial  court 
the  railroad  company  substantially  defended 
alone  upon  the  ground  that  the  seizure  was 
rightful.  And  the  Supreme  Court  of  Georgia 
treated  the  liability  of  the  defendant  as  de- 
pending solely  on  the  validity  of  the  seizure. 
♦  •  •  Moreover,  In  this  court,  counsel  in 
their  brief  on  behalf  of  the  defendant  In  er- 
ror rely  exclusively  upon  the  correctness  of 
the  construction  given  to  the  Wilson  act  by 
the  court  below,  and  do  not  urge,  In  the 
event  such  construction  be  not  sustained,  that 
it  was  exempt  for  any  reason  whatever  from 
liability."  It  was  only  the  ruling  made  by 
the  Supreme  Court  of  this  state  first  above « 
quoted  that  was  passed  on  and  reversed  by 
the  Supreme  Court  of  the  United  States.  Its 
ruling  in  the  Heymann  Case,  therefore,  does 
not  cover  the  questions  to  be  decided  in  this 
case. 

It  is  provided  by  our  statute,  and  it  was 
also  the  common  law,  that  in  case  of  loss 
of  goods  Intrusted  to  a  common  carrier  for 
transportation,  Uie  presumption  of  law  is 
against  him,  and  no  excuse  avails  him  unless 
it  was  occasioned  by  the  act  of  God  or  the 
public  enemies  of  the  state.  This  rule,  how- 
ever, is  recognized  by  all  the  authorities  as 
being  subject  to  certain  limitations.  In  Sa- 
vannah, etc.,  R.  Co.  V.  Wilcox,  48  Ga.  432, 
437,  it  was  declared  that  the  liability  of  a 
common  carrier  was  at  an  end  "if  the  own- 
er of  the  goods  himself  receives  them  short 
of  the  place  of  destination,  or  if  they  are 
not  delivered  by  the  fault  of  the  owner,  or 
that  they  have  been  taken  from  the  carrier 
by  title  paramount,  and,  lastly,  that  they 
have  been  taken  from  him  by  legal  process. 
He  has  not  lost  the  goods,  they  have  not 
been  stolen  or  been  destroyed;  but  his  under- 
taking as  a  -carrier  has  been  determined." 
It  has  been  held  that  where  the  property 
was  taken  from  the  carrier  under  a  process 
In  favor  of  a  third  person  who  claimed  title 
thereto,  proof  of  paramount  title  in  such 
third  person  discharged  the  carrier  from  lia- 
bility for  failure  to  deliver  to  the  consignee, 
whether  or  not  the  consignor  or  consignee 
had  notice  of  such  seizure.  Robinson  v.  Mem- 
phis &  0.  R.  Ca  (C.  a)  16  Fed.  57;  Hutchin- 
son on  Carriers,  S  749;  Van  Zile  on  Bailments 
and  Carriers  (2d  Ed.)  S  62.  It  is  likewise  true 
that  a  seizure  of  the  property  In  the  hands 
of  the  carrier  by  duly  constituted  authorities  . 
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under  a  valid  process  issued  under  a  valid 
police  law  under  which  the  property  was  li- 
able to  seizure  would  relieve  the  carrier  from 
anj*  liability  for  failure  to  deliver  to  the  con- 
signee. When  property  is  seized  under  pro- 
cess valid  on  its  face  in  favor  of  one  claim- 
ing title  thereto,  the  carrier  is  liable  to  the 
consignee  for  failure  to  deliver,  unless  he 
can  show  paramount  title  in  such  third  per- 
son, or  unless  he  can  show  notice  of  such 
seizure  to  the  consignor.  In  the  case  of 
Savannah,  etc.,  R.  Co.  v.  Wilcox,  supra,  It 
was  held:  ''It  is  not  the  duty  of  a  common 
carrier  to  keep  bis  doors  locked  and  to  re- 
fuse entrance  to  a  sheriff  who  comes  to  seize 
property  in  the  possession  of  the  carrier,  if 
the  sheriff  have  legal  process.  •  •  ♦  When 
goods  delivered  to  a  common  carrier  for 
transportation  were  seized  by  legal  process 
and  taken  out  of  his  possession  by  the  sher- 
iff, and  the  carrier  forthwith  gave  notice  to 
the  consignor  and  consignee,  and  they  made 
no  reply  and  took  no  further  notice  of  the 
proceedings,  held,  that  the  carrier  had  a  right 
to  presume  that  they  had  abandoned  the 
property,  as  subject  to  the  legal  process 
which  had  seized  it"  In  the  case  of  Robin- 
eon  V.  Memphis  &  0.  R.  Co.,  supra,  it  was 
ruled:  "However  the  law  may  be  elsewhere, 
the  rule  of  the  Supreme  Court  of  the  United 
States  is  that  a  seizure  under  legal  process 
is  a  defense  to  the  carrier  In  an  action  for 
nondelivery.  But  the  mere  seizure  under 
valid  process  is  not  enough  to  excuse  the  car- 
rier, for  he  must  give  immediate  notice  to 
the  consignee.  Failing  this,  he  becomes  liable 
as  in  any  other  case  of  delivery  to  another 
person  than  his  own  bailee,  and  assumes  the 
burden  of  showing  that  the  party  seizing  the 
goods  under  the  process  has  the  paramount 
title,  unless  he  can  show  that  the  consignee 
had  actual  knowledge  from  other  sources  in 
due  time  to  be  equivalent  to  that  notice  he 
would  have  received  if  the  carrier  had  not 
been  negligent  In  this  r^ard." 

In  the  present  case,  the  shipments  had  ar- 
rived at  destination,  and  had  been  stored  in 
the  warehouse  of  the  carrier.  Notice  of  the 
Charleston  shipments  had  been  mailed  to  the 
consignees.  The  arrival  of  the  Mlddendorf 
shipment  was  known  to  the  consignee.  The 
warrants  under  which  the  goods  were  seized 
were  issued  upon  affidavits  duly  made  be- 
fore the  proper  officers,  and  the  affidavit  and 
the  warrant  conformed  to  the  law  under 
which  the  former  was  made  and  the  latter 
was  issued.  The  law  provided  for  the  stor- 
age of  the  property  seized  with  the  sheriff  of 
the  county  for  30  days,  within  which  any 
person  claiming  to  own  the  same  had  a  right 
to  bring  suit  and  recover.  The  consignors 
knew  of  the  seizure,  and,  if  they  had  brought 
suit  within  the  30  days  named,  they  could 
nave  recovered  the  goods,  if  the  seizure  was 
unlawful,  because  of  the  fact  that  the  law 
under  which  the  seizure  was  made  was  un- 
constitutional.   The  consignor  did  nothing  ex- 


cept demand  the  value  of  the  shipments  from 
the  express  company. 

The  seizures  were  made  over  the  protest  of 
the  carrier,  which  "in  no  way  brought  about 
or  connived  at  the  seizures,"  and  the  goods 
were  forcibly  taken  from  it  The  law  pro- 
vided that  the  police  officers  executing  the 
warrant  had  authority  to  summon  assistance 
for  that  purpose,  and  the  agent  of  the  ex- 
press company,  under  the  law,  was  liable  to 
a  fine  for  resisting  the  officers  in  the  execu- 
tion of  the  warrant  Conceding,  without  de- 
ciding, that  the  law  under  which  the  war- 
rants were  issued  is  unconstitutional,  we 
think  under  the  facts  above  recited,  which 
appear  in  the  petition,  that  the  carrier  had  a 
right  to  presume  that  the  consignor  had  aban- 
doned the  property  as  subject  to  the  process 
which  seized  it,  and  that  the  carrier  was  not 
liable  to  them  for  its  failure  to  do  more  than 
it  did.  In  the  case  of  Alabama  &  V.  R.  Co.  v. 
TIrelll,  93  Miss.  797,  48  South.  962,  21  li.  R. 
A.  (N.  S.)  731,  it  was  held:  "A  carrier  is 
not  liable  for  failure  to  deliver  to  the  con- 
signee a  car  load  of  fruit  which  It  is  for- 
bidden by  the  municipal  authorities  to  de- 
liver, where  the  police  department  Is  at  hand 
to  enforce  the  order,  although  the  fruit  was 
not  within  the  operation  of  an  ordinance' 
quarantining  against  shipments  from  certain 
ports.*'  In  the  concluding  part  of  the  opin- 
ion, after  quoting  from  the  decision  of  an- 
other court,  it  was  said:  "It  Is  no  answer 
to  this  language  to  say  that  no  ordinance  of 
the  city  prohibited  the  importation  of  bana- 
nas from  Mobile.  This  is  true;  but  the  com- 
pany is  not  bound  to  maintain  an  armed 
force  to  resist  and  overpower  the  marshaled 
hosts  of  the  city  police,  acting  under  instruc- 
tions from  the  executive  department  of  the 
city  government"  In  the  present  case  the 
law  under  which  the  warrants  were  issued 
and  the  seizure  made  became  effective  Febni- 
ary  17,  1907,  and  we  know  of  no  decision  of 
any  court  holding  this  particular  law  to  be 
unconstitutional.  ■  In  the  case  of  McAllster  v. 
Chicago,  etc.,  R.  Co.,  74  Mo.  351,  the  fifth 
headnote  is  as  follows:  "It  seems  that  a 
bailee  will  not  be  held  liable  In  damages  for 
permitting  the  property  of  his  bailor  to  be 
taken  out  of  his  custody  upon  a  writ  issued 
under  a  statute  which  is  subsequently  decid- 
ed to  be  unconstitutional.  He  is  not  bound 
to  know  that  it  is  unconstitutional."  The 
status  of  an  unconstitutional  law  is  ably  dis- 
cussed by  Mr.  Dowling  in  an  article  appear- 
ing in  55  Cent.  Law  J.  25,  in  the  concluding 
part  of  which  he  advances  very  cogent  rea- 
sons why  the  burden  of  determining  whether 
or  not  a  law  is  imconstitutional  should  not 
be  Imposed  upon  an  officer  executing  judicial 
process  based  on  such  law.  In  5  Cyc.  463. 
the  followitig  text  is  employed:  "Where  the 
carrier  surrenders  the  goods  under  legal  pro- 
cess, he  should,  to  relieve  himself  from  liis- 
bility,  at  once  notify  the  owner  of  the  fact" 
In   the   case   of   American   Express   Co.   t. 
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MuUIns,  212  U.  S.  311,  29  Sup.  Ct.  381,  53  L. 
Ed.  525,  It  was  ruled  by  the  Supreme  Court 
of  the  United  States :  ''The  duty  of  the  car- 
rier to  safely  carry  and  promptly  deliver  to 
the  consignee  the  goods  Intrusted  to  it  does 
not  require  It  to  forcibly  resist  judicial  pro- 
ceedings in  the  courts  of  the  state  into  or 
through  which  the  goods  are  carried.  While 
the  carrier  may  appear  and  contest  the  valid- 
ity of  a  seizure  under  judicial  process  of  goods 
in  its  custody,  if  it  seasonably  notify  the  own- 
er and  call  upon  him  to  defend,  it  is  relieved 
from  further  responsibility;  and,  in  the  ab- 
sence of.  fraud  or  connivance  on  its  part,  it 
may  plead  the  Judgment  rendered  against  it 
as  a  bar  in  an  action  brought  by  the  owner." 
On  page  313  of  212  U.  S.,  page  382  of  29  Sup. 
Ct.  (53  L.  Ed.  525),  Justice  Brewer  said: 
"The  company  carried  the  goods  [liquors]  to 
Kansas  in  obedience  to  the  terms  of  the  ship- 
ment On  arrival  in  that  state  they  were 
taken  by  Judicial  process  out  of  its  posses- 
sion and  destroyed;  the  process  being  issued 
In  a  proceeding  in  the  nature-  of  one  in  rem. 
Undoubtedly  it  was  authorized  to  appear  In 
the  Kansas  court  and  contest  for  the  rightful- 
ness of  Its  possession,  but  It  might  also  no- 
tify the  owner  of  the  property  and  call  upon 
him  to  carry  on  the  litigation."  The  pro- 
ceedings in  the  case  we  are  considering  were 
in  the  nature  of  proceedings  in  rem.  On  the 
general  subject  of  liability  of  a  carrier  in 
cases  where  shipments  in  his  charge  are  seiz- 
ed under  Judicial  process,  see  the  following 
authorities :  Stiles  v.  Davis,  1  Black,  101,  17 
I*  Ed.  33;  4  Elliott  on  Railroads,  §S  1461, 
1537;  1  Hutchinson  on  Carriers,  §  327;  2  Id. 
f  738,  et  seq.;  Moore  on  Carriers,  233;  Van 
Zile  on  Bailments  and  Carriers  (2d  Ed.)  §  62; 
5  Thompson  on  Negligence,  §§  6474,  6475;  6 
Cyc.  462,  463;  Ray  on  Neg.  Imp.  Duties,  p. 
928. 

The  court  committed  error  in  overruling 
the  demurrer  to  the  petition. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(134  Ga.  368) 

RATHEIi  V.  FORT. 
(Supreme  Court  of  Georgia.    March  19,  1910.) 

(Syllabus  hff  the  Court,) 

Homestead  (§  95*)— Liabilities  Enforcea- 
ble Against— Pre-Existing  Mortgage. 
In  a  suit  against  a  mortgagor  individually 
to  foreclose  a  mortgage  on  land,  it  is  no  defense 
to  the  foreclosure  that  after  the  mortgage  was 
given  a  part  of  the  land  covered  by  the  mortgage 
had  been  set  apart  to  the  defendant  as  the  head 
of  a  family  for  a  homestead.  See  Rutledge  v. 
McFarland,  75  Ga.  774;  Derrick  v,  Sams,  98 
Ga.  397.  25  S.  B.  509,  58  Am.  St.  Rep.  309. 
There  was  no  error  in  strilcing  so  much  of  the 
plea  as  sought  to  set  up  such  defense. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  143 ;   Dec.  Dig.  §  95.*] 

Error  from  Superior  Court,  Miller  County ; 
W.  C.  Worrill,  Judge. 


Action  by  A.  Fort  against  Indus  Rathel. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed, 

W.  I.  Geer,  for  plaintiff  In  error.  R.  W. 
Grow  and  J.  R.  Pottle,  for  defendant  in  er- 
ror. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  Ol  J.,  ab- 
sent on  account  of  siclvuess. 


(134  Ga.  178) 

ARMOUR  &  CO.  V.  CITY  COUNCIL  OF 

AUGUSTA  et  al. 

(Supreme  Court  of  Georgia.     March  1,   1910.) 

(Syllabus  by  the  CotirtJ 

Commerce  (S|  8,  50*)— Constitutional  Iiaw 
(§  240*)  —  Intebstate  Commerce  —  Inspec- 
tion—effect  of  Pedebal  Act. 

While  Act  Cong.  June  30,  1906,  c.  3913,  34 
Stat.  669,  674,  in  so  far  as  it  relates  to  inspec- 
tion of  animals  slaughtered  and  meats  prepared 
by  packinghouses  for  interstate  or  foreign  com- 
merce, does  not  entirely  exclude  the  states,  or 
municipalities  under  their  authority,  from  en- 
acting proper  inspection  laws  to  prevent  meat 
which  has  become  unfit  for  food  by  reason  of 
decay  or  similar  causes  from  being  distributed 
or  sold,  to  the  injury  of  the  health  of  its  citi- 
zens, yet  a  section  of  a  municipal  ordinance 
which  creates  a  ''paclcinghouse  inspector,"  whose 
duty  it  is  to  inspect  all  meats  shipped  into  the 
city,  or  brought  from  outside  the  county,  and 
which,  among  other  things,  requires  him  to  visit 
all  packing  houses  daily  and  all  other  places  of 
''importers  of  meat  stuff,  not  otherwise  provided 
for,  and  secure  from  them  their  bills  of  lading 
for  the  purpose  of  determining  whether  or  not 
the  said  shipments  have  made  proper  time,  and 
whether  cars  containing  such  meat  stuff  have 
been  properly  iced  during  transit,"  and  which 
imposes  upon  such  importers  an  inspection 
charge  of  20  cents  for  each  beef  carcase,  and  10 
cents  for  each  carcass  of  a  calf,  sheep,  or  hog. 
and  10  cents  per  hundredweight  for  all  cuts  of 
fresh  meat,  sausage,  poultry,  game,  and  fish, 
while  the  ordinance  imposes  no  such  charge  on 
others  engaged  in  a  like  business,  is  an  unlawful 
interference  with  interstate  commerce,  discrim- 
inatory in  character,  and  invalid. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  §§  5,  48-53;  Dec.  Die.  §§  8,  50;* 
Constitutional  Law,  Cent.  Dig.  f  688;  Dec. 
Dig.  §  240.*] 

Error  from  Superior  Court,  Richmond  Coun- 
ty; H.  C.  Hammond,  Judge. 

Action  by  Armour  &  Co.  against  the  City 
Council  of  Augusta  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error.  Re- 
versed. 

W.  K.  Miller,  for  plaintiff  In  error.  C.  Hen- 
ry Cohen,  for  defendants  In  error. 

LUMPKIN,  J.  On  February  12,  1909,  the 
city  council  of  Augusta  adopted  an  ordi- 
nance in  which  they  provided  for  the  election 
of  an  officer  to  be  known  as  the  "Inspector 
of  Meat  and  Milk,"  and  the  Inspection  by 
him  of  meat,  milk,  fish,  vegetables,  fruit,  and 
.other  articles  offered  for  sale  for  food  in 
the  city.    The  twelfth  section  was  as  follows. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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"Be  It  further  ordained,  that,  on  and  after 
the  passage  of  this  ordinance,  there  shall  be 
elected  by  the  city  council  of  Augrusta,  upon 
the  nomination  of  the  board  of  health,  for 
a  period  ending  the  second  Saturday  in  Jan- 
uary, 1910,  an  inspector  to  be  known  as  Tack- 
inghouse  Inspector,'  whose  duty  it  shall  be  to 
inspect  all  meats  shipped  into  Augusta,  or 
brought  'from  outside  Richmond  county  and 
offered  for  food ;  that  the  said  inspector  shall 
visit  all  packinghouses  daily  and  all  other 
places  or  [of?]  importers  of  meat  stuff,  not 
otherwise  provided  for,  and  secure  from  them 
their  bills  of  lading  for  the  purpose  of  deter- 
mining whether  or  not  the  said  shipments 
have  made  proper  time,  and  whether  cars 
containing  said  meat  stuff  have  been  proper- 
ly iced  during  transit;  that  it  shall  be  the 
duty  of  said  inspector  to  open  said  cars  and 
by  proper  inspection  ascertain  whether  said 
meat  stuff  contained  in  said  cars  are  in  a 
healthful  condition  fpr  sale;  and  that  all 
meats  and  other  foodstuff  found  not  to  be  in 
healthful  condition,  shall  be  condemned  and 
ordered  out  of  the  city  as  condemned  meat, 
at  the  expense  of  the  packer;  that  the  fol- 
lowing fees  shall  be  charged  for  said  inspec- 
tion: Each  beef  carcass  20^.  Each  calf  car- 
caas  10^.  Each  sheep  carcass  10^.  Each  hog 
carcass  10^.  AU  cuts  of  fresh  meat,  sausage, 
poultry,  game  and  fish,  per  hundredweight, 
10^."  By  section  13  the  salary  of  the  in- 
spector was  fixed  at  $75  per  month. 

Armour  &  (X>.,  a  New  Jersey  corporation, 
Sled  an  equitable  petition  to  enjoin  the  en- 
forcement of  this  ordinance,  alleging  that 
It  did  a  meat-packing  business,  with  its  prin- 
cipal office  and  place  of  business  in  Chicago, 
111.  It  attacked  the  ordinance  on  the  ground 
that  the  act  of  Congress  of  1906  on  the  sub- 
ject of  inspection  of  packinghouses  was  ex- 
clusive, and  the  municipal  authorities  had 
no  power  to  enact  an  ordinance  on  the  sub- 
ject; that,  if  they  had  such  power,  the  ordi- 
nance adopted  was  arbitrary,  discriminatory, 
and  undertook  to  regulate  interstate  com- 
tfierce,  and  was  unreasonable;  and  that  in 
Its  administration  there  was  discrimination, 
as  there  were  two  abattoirs  near  Augusta, 
one  in  Richmond  county,  and  the  other  in 
South  Carolina,  which  were  not  subjected 
to  the  same  burdens.  The  inspection  fees 
were  also  attacked  as  unreasonable  and  op- 
pressive. There  were  other  allegations  not 
material  to  set  out 

The  defendants  denied  the  substantial  al- 
legations of  the  plaintiff.  While  denying 
discrimination,  they  admitted  that  the  abat- 
toir located  near  the  dty  in  South  Carolina 
was  considered  as  occupying  a  different  po- 
sition from  the  packer  who  had  his  products 
shipped  thousands  of  miles  after  they  were 
inspected.  They  admitted  that  the  plain- 
tiflTs  meats  were  inspected  before  shipment 
from  different  parts  of  the  United  States, 
under  the  requirements  of  the  act  of  Con- 
gress, but  denied  that  this  was  the  only  in- 
spection to   which   meats   shipi)ed  into   the 


city  of  Augusta  could  be  subjected.  They  ad- 
mitted an  intention  to  enforce  the  ordinance. 
The  presiding  Judge  denied  the  Injunction, 
and  the  plaintiff  excepted. 

It  was  contended  that  Act  Cong.  June  30, 
1906,  c.  8913,  34  Stat  669,  672,  et  seq.,  was  ex- 
haustive of  the  subject  of  inspection  of  meats 
prepared  at  packinghouses  for  shipment  to 
other  states,  and  consequently  that  a  municip- 
ality under  its  authority  from  the  state  could 
not  cause  any  inspection  of  meat  to  be  made 
at  a  branch  of  a  nonresident  packinghouse  lo- 
cated within  its  Jurisdiction,  to  which  dressed 
meat  was  shipped  from  the  packinghouse  in 
Illinois  for  distribution  and  sale,  save  by 
agreement  with  the  federal  meat  inspector, 
approved  by  the  bureau  of  animal  industry, 
though  the  object  of  such  ordinance  should 
be  to  prevent  meat  which,  by  reason  of  dis- 
eased or  decayed  condition,  or  from  some 
similar  cause,  was  unfit  to  be  sold  to  citi- 
zens. Carried  to  its  legitimate  conclusion, 
this  argument  would  also  exclude  all  state 
inspection  laws.  It  was  further  contended 
that,  if  this  were  not  correct,  nevertheless 
the  ordinance  of  the  city  of  Augusta  provid- 
ing for  a  "packinghouse  inspector"  and  for 
such  meat  inspection  was  void. 

The  states  did  not  derive  their  police  pow- 
er from  the  Constitution  of  the  United  States. 
It  was  a  power  existing  in  them  as  sovereign 
states.  Inspection  laws  are  enacted  in  the 
exercise  of  such  power  of  self-protection  re- 
maining in  the  states,  and  not  surrendered  to 
the  general  government  In  the  celebrated 
case  of  Gibbons  v.  Ogden,  9  Wheat.  1,200  (6 
L.  Ed.  23),  Chief  Justice  Marshall  said:  "But 
the  inspection  laws  are  said  to  be  regulations 
of  commerce,  and  are  certainly  recognized  in 
the  Constitution,  as  being  passed  In  the  ex- 
ercise of  a  power  remaining  with  the  states. 
That  inspection  laws  may  have  a  remote  and 
considerable  influence  on  commerce  will  not 
be  denied ;  but  that  a  power  to  regulate  com- 
merce is  the  source  from  which  the  right  to 
pass  them'  is  derived  cannot  be  admitted. 
♦  ♦  •  They  form  a  portion  of  that  im- 
mense mass  of  legislation  which  embraces 
everything  within  the  territory  of  a  state,  not 
surrendered  to  the  general  government,  all 
which  can  be  most  advantageously  exercised 
by  the  states  themselves."  The  <5onstitutlon 
of  the  United  States  (article  1,  §  10,  par.  2) 
declares:  "No  state  shall,  without  the  consent 
of  Congress,  lay  any  imposts  or  duties  on 
Imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspec- 
tion laws;  and  the  net  produce  of  all  duties 
and  imposts  laid  by  any  state  on  imports  or 
exports  shall  be  for  the  use  of  the  treasury 
of  the  United  States ;  and  all  such  laws  shall 
be  subject  to  the  revision  and  control  of  the 
Congress."  The  clause,  "except  what  may  be 
absolutely  necessary  for  executing  its  inspec- 
tion laws,"  clearly  recognizes  the  power  to 
pass  inspection  laws  as  an  existing  right 
Touching  imposts  or  duties  on  imports  or  ex- 
ports in  foreign  commerce  such  laws  are  de> 
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dared  to  be  sublect  to  the  rerlAlon  and  con- 
trol of  Congresa;  bat  this  does  not  negative 
the  recognition  of  the  general  power  inherent 
in  the  states  to  enact  inspection  laws.  See 
Mayor,  etc.,  of  New  York  v.  Miln,  11  Pet. 
102,  133,  9  L.  Ed.  048;  Turner  v.  Maryland, 
107  U.  S.  38.  51,  2  Sup.  Ct  44,  27^L.  Ed.  370. 
In  the  Passenger  Cases,  7  How.  456  (12  L. 
Ed.  702),  Mr.  Justice  Grier  declared  that: 
"This  right  of  the  states  has  its  foundation 
in  the  sacred  law  of  s^f-defense,  which  no 
power  granted  to  Congress  can  restrain  or 
annul."  In  Foster  v.  Master,  etc.,  of  New 
Orleans,  04  U.  S.  246,  24  L.  Ed.  122,  an  act 
of  the  Legislature  of  Louisiana  in  relation  to 
the  surrey  of  the  hatches  of  every  seagoing 
vessel  arriving  at  New  Orleans,  and  for  dam- 
aged goods  coming  on  board  of  her,  etc,  was 
held  to  be  a  regulation  of  commerce  with 
foreign  nations  and  among  the  several  states, 
and  therefore  void.  But  in  the  opinion  Mr. 
Justice  Swayne  said:  "In  expressing  these 
views,  we  have  no  purpose  to  impugn  any- 
thing heretofore  said  by  this  court  as  to  the 
power  of  the  states  to  establish  inspection, 
quarantine,  health,  and  other  regulations 
within  the  sphere  of  their  acknowledged  au- 
thority. The  constitutional  validity  of  such 
regulations  is  as  clear  as  the  power  of  Con- 
gress to  establish  regulations  of  commerce. 
It  is  no  objection  to  the  former  that  both 
operate  upon  the  same  subject  Oilman  v. 
Philadelphia,  8  Wall.  713  [18  L.  Ed.  96] ;  Ex 
parte  McNiel,  13  Wall.  236  [20  L.  Ed.  624]." 
In  Railroad  Co.  v.  Husen,  05  U.  S.  465,  24 
L.  Ed.  527,  a  statute  of  Missouri  which  pro- 
hibited driving  or  conveying  any  Texas,  Mex- 
ican, or  Indian  cattle  into  the  state  between 
the  1st  day  of  March  and  the  1st  day  of  No- 
vember in  each  year,  was  held  to  be  more 
than  a  quarantine  regulation  or  a  legitimate 
exercise  of  the  police  power  of  the  state,  to 
amount  to  an  eflfort  to  regulate  interstate  and 
foreign  commerce,  and  to  be  in  conflict  with 
the  clause  of  the  Constitution  conferring  up- 
on Congress  the  power  to  regulate  commerce 
with  foreign  nations  among  the  several  states 
and  with  the  Indian  tribes.  In  the  opinion 
Mr.  Justice  Strong,  after  referring  to  the 
statement  of  Mr.  Justice  Grier  in  the  Passen- 
ger Cases,  quoted  above,  said:  "The  same 
principle,  It  may  also  be  conceded,  would  Jus- 
tify the  exclusion  of  property  dangerous  to 
the  property  of  citizens  of  the  state;  for 
example,  animals  having  contagious  or  infec- 
tious diseases.  All  these  exertions  of  power 
are  in  immediate  connection  with  t^e  protec- 
tion of  persons  and  property  against  noxious 
acts  of  other  persons,  or  such  a  use  of  prop- 
erty as  is  injurious  to  the  property  of  others. 
They  are  self-defensive."  And  again:  "While 
we  unhesitatingly  admit  that  a  state  may 
pass,  sanitary  laws,  and  laws  for  the  protec- 
tion of  life,  liberty,  health,  or  property  with- 
in its  borders,  while  it  may  prevent  persons 
and  animals  suffering  under  contagious  or 


infectious  diseases,  or  convicts,  etc.,  from  en- 
tering the  state;  while  for  the  purpose  of 
self-protection  it  may  establli^  quarantine, 
and  reasonable  Inspection  laws — it  may  not 
interfere  with  transportation  into  or  through 
the  state  beyond  what  is  absolutely  necessary 
for  its  self -protection.  It  may  not,  under  the 
cover  of  exerting  its  police  powers,  substan- 
tially prohibit  or  burden  either  foreign  or 
Interstate  commerce." 

In  Bowman  v.  Chicago,  etc,  Ry.  Co.,  125 
U.  S.  465,  489,  8  Sup.  Ct.  689,  1062,  31  L.  Ed. 
700,  a  statute  of  Iowa,  forbidding  common 
carriers  to  bring  intoxicating  liquors  into  the 
state  from  any  other  state  or  territory,  with- 
out being  first  furnished  with  a  certificate 
under  the  seal  of  the  auditor  of  the  county 
to  which  it  was  to  be  transported,  certifying 
that  the  consignee  or  person  to  whom  it  was 
to  be  transported  or  delivered  was  author- 
ized to  sell  Intoxicating  liquors  in  the  county, 
was  held  not  to  be  an  inspection  law  or  a 
quarantine  law,  but  essentially  a  regulation 
of  commerce  among  the  states,  and  therefore 
void.  The  Chief  Justlcfe  and  Justices  Har- 
lan and  Gray  dissented.  In  the  opinion  Mr. 
Justice  Matthews  said:  "Doubtless  the  states 
have  power  to  provide  by  law  suitable  meas- 
ures to  prevent  the  introduction  into  the 
states  of  articles  of  trade,  which,  on  account 
of  their  existing  condition,  would  bring  in 
and  spread  disease,  pestilence  and  death, 
such  as  rags  or  other  substances  infected  with 
the  germs  of  yellow  fever  or  the  virus  of 
small  pox,  or  cattle  or  meat  or  other  pro- 
visions that  are  diseased  or  decayed,  or  other- 
wise, from  their  condition  and  quality,  unfit 
for  human  use  or  consumption.  Such  arti- 
cles are  not  merchantable.  They  are  not 
legitimate  subjects  of  trade  and  commerce. 
They  may  be  rightly  outlawed  as  intrinsical- 
ly and  directly  the  immediate  sources  and 
causes  of  destruction  to  human  health  and 
life.  The  self-protecting  jwwer  of  each  state, 
therefore,  may  be  rightfully  exerted  against 
their  introduction,  and  such  exercises  of 
power  cannot  be  considered  regulations  of 
commerce  prohibited  by  the  Constitution.'* 
He  also  quoted  approvingly  from  the  opinion 
of  Mr.  Justice  Catron  in  the  License  Cases, 
5  How.  504,  590  (12  L.  Ed.  256),  in  part  as 
follows:  "The  assumption  is  that  the  police 
power  was  not  touched  by  the  Constitution, 
but  left  to  the  states,  as  the  Constitution 
found  it  This  is  admitted;  and,  whenever 
a  thing  from  character  or  condition  is  of  a 
description  to  be  regulated  by  that  power  in 
the  state,  then  the  regulation  may  be  made 
by  the  state,  and  Congress  cannot  interfere. 
But  this  must  always  depend  on  facts  sub- 
ject to  legal  ascertainment,  so  that  the  in- 
jured may  have  redress.  And  the  fact  must 
find  its  support  in  this,  whether  the  prohib- 
ited article  belongs  to,  and  is  subject  to  be 
regulated  as  part  of,  foreign  commerce,  or 
of  commerce  among  the  states    If,  from  its 
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nature,  It  does  not  belong  to  commerce,  or 
If  its  condition,  from  putrescence  or  other 
cause,  is  such,  when  it  is  about  to  enter  the 
state,  that  it  no  longer  belongs  to  commerce, 
»>r,  in  other  words,  it  Is  not  a  commercial  ar- 
ticle, then  the  state  power  may  exclude  its 
introduction.  And  as  an  incident  to  this 
power  a  state  may  use  means  to  ascertain  the 
facts"    (Italics  ours.) 

In  Leisy  v.  Hardin,  135  U.  S.  100,  113,  10 
Sup.  Ct  681,  685  (34  L.  Ed,  128)  which  has 
sometimes  been  considered  an  extreme  ad- 
verse case  on  the  subject — it  was  said  by 
Chief  Justice  Fuller:  "Articles  in  such  a 
condition  as  tend  to  spread  disease  are  not 
merchantable,  are  not  legitimate  subjects  of 
trade  and  commerce,  and  the  self-protecting 
power  of  each  state,  therefore,  may  be  right- 
fully exerted  against  their  introduction,  and 
such  exercise  of  power  cannot  be  considered 
a  regulation  of  commerce  prohibited  by  the 
Constitution."  It  has  been  said  by  the  Su- 
preme Court  of  the  United  States  that  the 
national  government  is  one  of  enumerated 
powers,  and  that  a  power  enumerated  and 
delegated  by  the  Constitution  to  Congress 
is  comprehensive  and  complete,  and  is  with- 
out other  limitations  than  those  found  in  the 
Constitution  itself.  It  has  also  been  said 
that  plenary  power  is  conferred  upon  Con- 
gress to  deal  with  the  regulation  of  interstate 
commerce.  We  recognize  these  rulings, 
though  it  will  be  found  that  In  the  decisions 
where  they  were  made  the  members  of  the 
Supreme  Court  were  very  often  quite  widely 
divided  in  opinion  as  to  the  application  of 
them,  especially  with  reference  to  the  police 
powers  of  the  states.  Here  are  two  powers, 
the  one  a  power  delegated  to  Congress  to  reg- 
ulate commerce  among  the  states,  the  other 
the  police  power  inhering  in  the  states  and 
not  arising  from  the  delegation.  Without 
stopping  to  discuss  whether  it  was  intended 
by  the  framers  of  the  Constitution  that  the 
former  power  should  ever  be  so  exercised  as 
to  destroy  the  latter  In  regard  to  a  large  class 
of  subjects,  it  may  safely  be  said  that  it  will 
not  be  held  that  Congress  has  undertaken  to 
do  so,  or  that  an  act  of  that  body  has  exclud- 
ed the  state's  police  power  of  inspection  for 
the  preservation  of  the  health  of  its  citizens, 
unless  such  intention  and  conflict  are  plain 
and  palpable.  In  Reld  v.  Colorado,  187  U.  S. 
148,  23  Sup.  CJt.  96  (47  L.  Ed.  108).  Mr.  Justice 
Harlan  said:  ''Congress  did  not  intend  to 
override  the  power  of  the  states  to  care  for 
the  safety  of  the  property  of  their  peoples  by 
such  legislation  as  they  deemed  appropriate. 
It  did  not  undertake  to  invest  any  officer  or 
agent  of  the  department  with  authority  to  go 
into  a  state,  and  without  its  assent  take 
charge  of  the  work  of  suppressing  or  extir- 
pating contagious,  infectious,  or  communica- 
ble diseases  there  prevailing,  and  which  en- 
dangered the  health  of  domestic  animals. 
*  ♦  ♦  It  should  never  be  held  that  Con- 
gress Intends  to  supersede  or  by  its  legisla- 


tion suspend  the  exercise  of  the  police  pow- 
ers of  the  state,  even  when  it  may  do  so,  un- 
less its  purpose  to  effect  that  result  is  clear- 
ly manifested.  This  court  has  said — and  the 
principle  has  often  been  reaffirmed — that  *in 
the  application  of  this  principle  of  supremacy 
of  an  act  of  Ck)ngress  in  a  case  where  the 
state  law  is  but  the  exercise  of  a  reserved 
power  the  repugnance  or  conflict  should  be 
direct  and  positive,  so  that  the  two  acts  could 
not  be  reconciled  or  consistently  stand  to- 
gether.* Slnnot  V.  Davenport,  22  How.  227, 
243  [16  L.  Ed.  243]."  It  was  accordingly  held 
In  the  Reld  Case  that  the  statute  of  Colorado, 
relating  to  the  introduction  of  Infectious  or 
contagious  diseases  among  the  cattle  and 
horses  of  that  state  related  to  matters  not 
covered  by  the  animal  industry  act  of  Con- 
gress of  1884  (Act  May  29,  1884.  c.  60,  23 
Stat  3  [U.  S.  Comp.  St  1901.  p.  290]),  was 
not  necessarily  In  conflict  with  it,  and  was 
not  in  violation  of  the  Constitution  of  the 
United  States.  In  Missouri,  Kansas  &  Texas 
Ry.  V.  Haber,  169  U.  S.  613,  626,  18  Sup.  Ct 
488,  492  (42  L.  Ed.  878),  it  was  said:  "While 
the  states  were  invited  to  co-operate  with 
the  general  government  in  the  execution  and 
enforcement  of  the  act,  whatever  power  they 
had  to  protect  their  domestic  cattle  against 
such  diseases  was  left  untouched  and  unim- 
paired by  the  act  of  Congress."  In  McLean 
&  Co.  V.  Denver,  etc.,  R.  Co.,  203  U-  S.  38, 
27  Sup.  Ct  1,  51  L.  Ed.  78,  it  was  held  that: 
"A  state  or  territory  has  the  right  to  legis- 
late for  the  safety  and  welfare  of  its  people, 
which  Is  not  taken  from  it  because  of  the 
exclusive  right  of  Congress  to  regulate  inter- 
state commerce;  and  an  inspection  law  af- 
fecting interstate  commerce  is  not  for  that 
reason  invalid  unless  it  Is  in  conflict  with  an 
act  of  Congress  or  an  attempt  to  regulate 
Interstate  commerce."  In  Patapsco  Guano 
Co.  V.  North  Carolina  Board  of  Agriculture, 
171  U.  S.  345,  18  Sup.  Ct  862,  43  U  Ed.  191. 
an  act  of  the  Legislature  of  that  state  for 
the  Inspection  of  fertilizers  and  fertilizing 
materials,  with  a  charge  therefor  per  ton  to 
defray  the  cost  of  Inspection,  was  held  not 
to  be  violative  of  the  Constitution.  In  Ras^ 
mussen  v.  Idaho,  181  U.  S.  198.  21  Sup.  Ct 
594,  45  L.  Ed.  820,  a  statute  of  that  state 
which  provided  that  whenever  the  Governor 
had  reason  to  believe  that  scab  or  any  other 
Infectious  diseases  of  sheep  had  become  epi- 
demic in  certain  localities  in  any  state  or 
territory,  or  that  conditions  existed  which 
rendered  sheep  likely  to  convey  disease,  he 
should  by  proclamation  designate  such  local- 
ities, and  prohibit  the  importation  from  them 
of  any  sheep  into  the  state  except  under  such 
restrictions  as,  after  consultation  with  the 
sheep  inspector,  he  might  deem  proper,  did 
not  conflict  with  the  Constitution  of  the 
United  States.  In  Campagnle  Frangaise  de 
Navigation  &  Vapeur  v.  Louisiana  State 
Board  of  Health.  186  U.  S.  380.  22  Sup.  Ct 
811,  46  L.  Ed.  1209,  an  act  of  the  Legislature 
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empowering  the  state  board  of. health  to  ex- 
clude healthy  persons  from  a  locality  infected 
with  a  conta^ous  or  Infectious  disease  was 
upheld.  In  Missouri,  Kansas  &  Texas  Ry. 
Co.  V.  Haber,  supra,  an  act  of  the  Legislature 
relating  to  bringing  into  the  state  cattle  lia- 
ble to  or  capable  of  communicating  Texas 
splenic  or  Spanish  fever  to  domestic  cattle 
of  the  state  was  held,  valid,  "as  Congress  has 
not  assumed  to  give  to  any  corporation,  com- 
pany, or  person  the  affirmative  right  to  trans- 
port from  one  state  to  another  state  cattle 
that  were  liable  to  impart  or  capable  of  com- 
municating contagious,  infectious,  or  com- 
municable diseases."  Patterson  v.  Kentucky,* 
.97  U.  S.  501,  503,  24  L,  Ed.  1115 ;  Red  C.  Oil 
Mfg.  Co.  V.  Board  of  Agriculture  (C.  C.)  172 
Fed.  695 ;  Green  v.  Mayor,  etc.,  of  Savannah, 
B.  M.  Charlt.  368. 

The  mere  fact  that  a  legitimate  police  regu- 
lation of  a  state  may  incidentally  affect  in- 
terstate commerce  to  a  limited  degree  does 
not  render  such  state  legislation  obnoxious 
to  the  interstate  commerce  clause  of  the  fed- 
eral Constitution,  not  being  a  needless  intru- 
sion upon  the  domain  of  federal  jurisdiction, 
or  strictly  a  regulation  of  interstate  com- 
merce. Sou.  Flour  &  Grain  Co.  v.  Northern 
Pacific  Ry.  Co.,  127  Ga.  626,  56  S.  E.  742,  9 
L.  R.  A.  (N.  S.)  853,  119  Am.  St.  Rep.  356, 
and  citations ;  Hennlngton  v.  Georgia,  163  U. 
S.  299,  16  Sup.  Ct  1086,  41  L.  Ed.  166; 'Lake 
Shore  &  Michigan  Sou.  Ry.  Co.  v.  Ohio,  173 
U.  S.  285,  19  Sup.  Ct.  465,  43  L.  Ed.  702,  and 
cases  cited,  supra.  Nor  does  the  fact  that 
meat  derived  from  cattle  slaughtered  In  Chi- 
cago is  shipped  to  an  agency  in  Georgia,  and 
is  there  kept  for  sale  or  distribution,  neces- 
sarily render  it  exempt  from  inspection  at 
the  point  where  it  is  thus  received  and  kept. 
In  General  Oil  Co.  v.  Grain,  209  U.  S.  212,  28 
Sup.  Ct.  475,  52  L.  Ed.  754,  it  was  said:  **Mer- 
chandise  may  cease  to  be  Interstate  com- 
merce at  an  intermediate  point  between  the 
place  of  shipment  and  ultimate  destination; 
and,  if  kept  at  such  point  for  the  use  and 
benefit  of  the  owners  and  under  the  protec- 
tion of  the  laws  of  the  state.  It  becomes  sub- 
ject to  the  taxing  and  police  power  of  the 
state."  It  was  accordingly  held  that  an  act 
of  the  Legislature  of  Tennessee  providing  for 
the  inspection  of  oil  was  not  an  unconstitu- 
tional burden  on  Interstate  commerce  as  ai)- 
plied  to  oil  coming  from  other  states  and  ulti- 
mately Intended  for  sale  and  distribution  in 
other  states,  but  meanwhile  stored  in  Tennes- 
see for  convenience  of  distribution  and  for  re- 
shipment  from  tank  cars  and  barrels.  See, 
also,  Pittsburgh,  etc.,  Coal  Co.  v.  Bates,  156 
U.  S.  677.  15  Sup.  Ct  415,  39  L.  Ed.  538. 

If  it  will  not  be  presumed  that  Congress  in- 
tended to  abrogate  the  power  of  the  state  to 
tiave  meat  or  food  inspected  for  the  protec- 
tion of  Its  citizens,  except  in  a  plain  case,  cer- 
tainly it  will  not  be  assumed  that  they  in- 
tended to  delegate  such  power  to  an  adminis- 
trative oflScer,  or  a  bureau,  or  a  meat  inspec- 
tor.    An  examination  of  that  portion  of  the 


act  of  Congress  of  1906  referring  to  the  bu- 
reau of  animal  industry  will  show  that  it 
dealt  principally  with  the  inspection  of  cattle, 
sheep,  swfne,  and  goats  before  being  slaugh- 
tered, of  carcasses  or  parts  of  carcasses  after 
being  slaughtered,  and  of  meat  products  at 
packinghouses  and  similar  establishments 
where  they  were  prepared  for  interstate  com- 
merce. Persons,  firms,  and  corporations  were 
prohibited  from  transporting  or  offering  for 
transportation,  and  carriers  of  interstate  or 
foreign  commerce  were  prohibited  from  trans- 
porting or  receiving  for  transiwrtatlon  in  in- 
terstate or  foreign  commerce,  any  carcass, 
meat,  or  meat  food  products  thereof  which 
had  not  been  Inspected,  examined,  and  mark- 
ed as  required  by  the  act  The  act  did  not 
undertake  to  wholly  destroy  the  right  of  local 
inspection  by  a  state  or  a  municipality  under 
its  authority  after  the  meat  had  been  shipped 
to  a  warehouse  or  branch  agency  located  In 
a  state  other  than  that  where  the  packing- 
house was,  and  where  It  was  kept  for  distri- 
bution and  sale.  It  by  no  means  follows  be-  • 
cause  meat  has  been  Inspected  in  Chicago, 
and  found  to  be  In  condition  suitable  for  ship- 
ment, that,  after  being  shipped  Into  Georgia 
and  there  held,  it  still  remains  suitable  for 
sale  and  use  as  food.  The  conferring  of  au- 
thority on  the  Secretary  of  Agriculture  to 
make  rules  and  regulations  necessary  for  the 
efficient  execution  of  the  act  of  Congress  did 
not  authorize  him  to  go  further  and  deny  to 
the  states  their  inherent  right  of  passing  legi- 
timate Inspection  laws.  Nor  will  a  regulation 
by  him  directing  inspectors  to  notify  munici- 
pal authorities,  and  upon  request  to  advise 
with  such  authorities  with  a  view  of  prevents 
ing  the  entry  into  the  local  market  of  diseased 
animals  or  other  products,  and  providing  that 
the  details  of  any  proposed  co-operative  ar- 
rangement must  be  first  submitted  to  and  ap- 
proved by  the  chief  of  the  bureau  of  animal 
Industry,  be  treated  as  an  effort  to  exclude 
the  state  or  its  subordinate  municipalities 
from  enacting  proper  Inspection  laws.  We 
cannot  sustain  the  broad  position  that  states 
and  municipalities  are  wholly  prohibited  from 
enacting  inspection  laws  touching  meats 
slaughtered  or  prepared  In  packinghouses  lo- 
cated in  other  states. 

Turning  now  to  the  particular  portion  of  the 
ordinance  Involved,  let  us  see  if  it  is  a  prop- 
er and  legitimate  Inspection  law,  or  if  It  un- 
dertakes to  regulate  interstate  commerce,  and 
If  it  is  discriminative  in  character.  In  Volght 
V.  Wright,  141  U.  S.  62,  11  Sup.  Ct  855,  35 
L.  Ed.  638,  an  act  of  Virginia  which  provided 
that  all  flour  brought  into  the  state  and  offer- 
ed for  sale  therein  shall  be  "reviewed,"  and 
have  the  Virginia  inspection  mark  thereon, 
and  imposed  a  penalty  for  offering  such  flour 
for  sale  without  this,  was  held  to  be  repug- 
nant to  the  commerce  clause  of  the  Constitu- 
tion of  the  United  States  because  it  was  a 
discriminatory  law,  requiring  an  inspection  of 
flour  brought  from  other  states,  and  not  also 
of  that  manufactured  within  the  state.     In 
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Brimmer  V.  Bebmaji,  138  U.  S.  78,  11  Sup. 
Ct  213,  34  L.  B<L  862,  another  Virginia  stat- 
ute which  provided  that  meat  which  had  been 
slaughtered  more  than  a  hundred  mUes  from 
the  market  should  be  inspected,  and  that  the 
inspector  should  receive  as  his  compensation 
one  cent  per  hundred  pounds  to  be  paid  by 
the  owner  of  the  meat,  leaving  other  meat 
free  from  Inspection,  was  also  held  to  be  in- 
valid. Discrimination  against  products  of 
other  states  cannot  be  allowed,  nor  can  a  mu- 
nicipal ordinance  undertake  to  regulate  inter- 
state commerce.  Inspection  laws  must  be 
confined  to  their  legitimate  purpose,  and  mu- 
nicipal ordinances  must  be  reasonable.  In 
the  ordinance  under  consideration  a  special 
packinghouse  inspector  was  created,  and  it 
was  provided  that  he  should  visit  all  packing- 
houses dally,  and  all  other  places  of  impor- 
ters of  meat  stuff  not  otherwise  provided  for, 
and  secure  from  them  their  bills  of  lading 
"for  the  purpose  of  determining  whether  or 
not  said  shipments  have  made  proper  time, 
•  and  whether  cars  containing  said  meat  stuff 
have  been  properly  ic^  during  transit" 
These  are  matters  of  regulation  of  Interstate 
commerce,  and  the  municipal  authorities  had 
no  power  to  deal  with  them.  People  v.  Com- 
pagnie  Oen.  Transatl  antique,  107  U.  S.  59, 
62,  2  Sup.  Ct  87,  27  L.  Ed.  383.  Fees  were 
also  provided  to  be  paid  for  the  Inspection  of 
articles  thus  received  by  packinghouses  or 
similar  establishments  to  which  meat  was  im- 
ported from  without  the  state,  but  no  similar 
fees  or  charges  were  provided  as  to  other  es- 
tablishments selling  meat  As  to  the  adminis- 
tration of  the  ordinance,  while  It  was  denied 
that  any  discrimination  was  intended,  it  was 
admitted  that  the  defendants  considered  that 
the  abattoir  just  outside  the  city  line,  and  in- 
spected thoroughly  by  federal  inspection  be- 
fore slaughtering,  occupied  a  different  posi- 
tJlon  from  a  packer  who  had  his  product 
snipped  thousands  of  miles  after  it  was  in- 
spected. The  twelfth  section  of  the  ordinance 
before  us  exceeds  the  authority  of  the  munic- 
Iclpallty,  undertakes  to  deal  with  regulations 
of  Interstate  commerce,  Is  discriminatory  in 
character,  and  void. 

It  was  said  in  the  bill  of  exceptions  that  the 
presiding  Judge  in  refusing  to  grant  the  in- 
junction prayed  for  stated  that  he  had  very 
grave  doubts  as  to  the  validity  of  the  ordi- 
nance in  question,  and  would  resolve  the 
doubt  In  favor  of  the  defendants,  and  deny 
the  Injunction.  We  appreciate  his  doubt,  but 
cannot  resolve  it  in  the  same  way  as  he  did. 
The  ordinance,  so  far  as  here  Involved,  is  in- 
valid, and  the  Injunction  should  have  been 
granted. 

What  has  been  said  above  renders  a  discus- 
sion of  other  grounds  of  attack  on  the  ordi- 
nance and  its  administration  unnecessary. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(1S4  Ota.  71) 
ANDREWS  V.  STATE. 

(Supreme  Court  of  Georgia.    Feb.  18,  1910.) 

(Syllabiu  by  the  Court,) 

Homicide  (§  309*)~MANSLAUGBTEa— TuAii— 
Ddtt  to  In  struct. 

Where,  under  the  evidence  in  the  trial  of  a 
criminal  case,  the  law  of  voluntary  manslaugh- 
ter is  clearly  involved,  it  is  the  duty  of  the  court 
to  charge  the  law  upon  that  subject ;  and  he  is 
not  relieved  of  this  duty  by  the  mere  fact  that 
counsel  for  the  accused  in  his  argument  to  the 
jury  insists  that  the  law  of  voluntary  man- 
slaughter and  of  mutual  combat  is  not  involved 
in  the  case. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  S  309.*] 

Error  from  Superior  Court,  Thomas  Conn- 
ty ;   Robt.  G.  Mitchell,  Judge. 

Henry  Andrews  was  convicted  of  murder, 
and  he  brings  error.    Reversed. 

S.  A.  Roddenbery  and  Roscoe  Luke,  for 
plaintiff  In  error.  W.  E.  Thomas,  Sol.  Gen., 
Fondren  Mitchell,  and  John  C.  Hart,  Atty. 
Gen.,  for  the  State. 

BECK,  J.  The  defendant  in  this  case  was 
charged  with  the  offense  of  murder.  The 
homicide  out  of  which  this  charge  grew  was 
the  result  of  an  altercation  between  the  de- 
ceased, who  was  pitching  in  a  game  of  base- 
ball at  the  time  the  altercation  arose,  and 
the  accused,  who  was  the  umpire  in  the 
game.  A  dispute  arose  between  the  two, 
when  the  deceased,  Curtis  Cason,  charged 
Henry  Andrews,  the  umpire,  with  unfair- 
ness in  passing  upon  the  question  as  to 
whether  the  balls  delivered  by  the  pitcher 
were  "strikes"  or  "balls."  The  accused  seem- 
ed to  have  been  highly  Incensed  at  certain 
language  applied  to  him  by  the  deceased,  and 
replied  with  offensive  epithets.  It  is  unnec- 
essary to  follow  the  course  of  the  altercation, 
which  finally  resulted  in  the  killing  of  Curtis 
Cason.  Evidence  was  introduced  by  the  state 
which  tended  to  show  that  the  homicide  was 
entirely  unprovoked,  except  by  the  language 
of  Curtis  Cason,  in  which  the  fairness  of  the 
umpire  was  challenged  and  his  fitness  for  the 
position  was  questioned.  According  to  the 
testimony  of  some  of  the  defendant's  witness- 
es, on  the  other  hand,  at  the  time  of  the 
homicide  the  deceased  and  the  accused  were 
engaged  In  mutual  combat;  and  under  the 
facts  testified  to  by  those  witnesses,  if  credit- 
ed by  the  Jury,  a  verdict  of  voluntary  man- 
slaughter in  the  case  would  have  been  a 
proper  finding.  The  court  failed  to  charge 
the  law  upon  the  subject  of  mutual  combat, 
and  gave  the  Jury  no  instructions  upon  the 
subject  of  voluntary  manslaughter,  and  in  the 
motion  for  a  new  trial  error  Is  assigned  up- 
on the  courts  failure  to  charge  upon  the 
subject  of  mutual  combat  and  voluntary 
manslaughter. 

Inasmuch    as   there    was   evidence    fronr 
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which  the  Jary  would  have  been  authorized 
to  find  that  mutnal  combat  existed  at  the 
time  of  the  killing,  and  that  the  crime,  If 
any»  did  not  Involve  a  higher  grade  of  homi- 
cide than  voluntary  manslaughter,  the  court 
erred  in  failing  to  give  to  the  Jury  Instruc- 
tlona  upon  the  subject  of  voluntary  man- 
slaughter. It  was  his  duty  to  charge  upon 
that  subject  without  a  request  It  appears 
in  one  of  the  grounds  of. the  motion  for  a 
new  trial  that  counsel  for  the  defendant,  in 
his  argument  to  the  Jury  at  the  time  of  the 
trial,  said  that  he  *'did  not  insist  on  the  law 
of  mutual  combat,  but  insisted  that  It  was 
murder  or  nothing."  And  in  another  ground 
it  appears  that  "defendantls  counsel  in- 
sisted that  voluntary  manslaughter  was  not 
involved"  in  the  case.  .The  court  was  not 
relieved  of  the  duty  of  charging  the  law 
upon  the  issues  clearly  made  under  the  evi- 
dence in  the  case,  by  the  contention  of  de- 
fendant's counsel  in  his  argument  to  the  Jury. 
In  the  case  of  Oaesar  v.  State,  127  Ga.  710, 
S7  S.  E.  66,  it  was  held:  "In  the  trial  of  one 
cliarged  with  the  offense  of  murder,  the  fail- 
ure of  the  Judge  to  charge  upon  the  law  of 
voluntary  manslaughter  will  be  no  reason  for 
reversing  the  Judgment,  when  the  counsel  for 
the  accused,  in  response  to  a  statement  by 
the  Judge,  addressed  to  him,  that  he  did  not 
think  it  necessary  to  charge  the  law  of  volun- 
tary manslaughter,  replied  to  the  Judge  in 
6U<^  a  manner  as  to  indicate  that  he  con- 
curred in  this  view.  A  party  cannot  complain 
of  an  error  which  his  own  conduct  induced." 
And  In  the  case  of  Steed  v.  State,  123  Ga. 
560,  51  S.  E.  627,  it  was  said :  "A  party  can- 
not complain  of  the  court's  failure  to  charge 
upon  a  particular  theory,  when  his  counsel, 
in  response  to  a  question  addressed  to  him 
by  the  court,  stated  that  he  did  not  desire  an 
instruction  on  such  theory.  A  party  cannot 
complain  of.  an  error  which  his  own  conduct 
has  induced.  Quattlebaum  v.  State,  119  Ga. 
433(2)  [46  S.  E.  677];  Harris  v.  State,  120 
6a.  169  [47  S.  E.  620];    Robinson  v.  State, 

120  Ga.  312  (2)  [47  S.  E.  968] ;   Nixon  v.  State, 

121  Ga.  144  (3)  [48  S..  E.  966]." 

It  will  be  observed  that  in  Steed's  Case  and 
Caesar's  Case,  the  ruling  that  the  plaintifT 
in  error  would  not  be  heard  to  complain  of 
a  failure  upon  the  part  of  the  court  to  In- 
fltmct  the  Jury  upon  a  particular  theory  of 
tbe  case,  although  there  might  be  evidence 
to  tsopport  that  theory,  was  bisised  upon  the 
fact  that  counsel  for  the  defendant,  in  re- 
sponse to  a  question  addressed  to  him  by  the 
court  as  to  whether  instructions  upon  that 
theory  were  desired  or  the  law  upon  that 
BQbJect  was  involved  in  the  case,  replied  in 
the  negative,  and  the  ruling  was  consequent- 
ly a  reannouncement  of  the  doctrine  that  a 
party  cannot  complain  of  an  error  which  his 
own  conduct  induced.  But  Steed's  Case  and 
Caesar's  Case  differ  from  the  present  case.    In 


those  two  cases  the  failure  of  the  Judge  to 
charge  was  induced  by  a  statement  from 
counsel  to  the  court  In  the  present  case  no 
such  statement  was  made  by  counsel  to  the 
court,  but  cpunsel  insisted  in  his  argument 
that  voluntary  manslaughter  was  not  involv- 
ed and  the  law  of  mutual  combat  was  not  in- 
volved; and  the  present  case  is  brought  di- 
rectly within  the  ruling  made  by  this  court 
in  Horton  v.  State,  120  Ga.  307,  47  S.  E.  969. 
There  it  was  said:  "But  the  fact  that  one 
of  the  defendant's  counsel,  in  arguing  to  the 
Jury,  insisted  that  there  was  no  manslaughter 
in  the  case,  but  that  it  was  a  case  of  self-de- 
fense, and  another  of  his  counsel  contended 
that  the  defendant  was  Justifiable,  because  of 
the  invasion  of  his  house,  did  not  deprive  the 
defendant  of  the  right  to  charge  on  the  sub- 
ject of  manslaughter,  if  it  was  otherwise  de- 
manded by  the  evidence."  We  think  the  dis- 
tinction between  the  Case  of  Horton  and  the 
Cases  of  Oaesar  and  Steed,  supra,  is  sound, 
and  that  the  present  case  clearly  falls  with- 
in the  rule  laid  down  in  Horton's  Case.  Con- 
sequently the  court  erred  in  failing  to  charge 
the  Jury  upon  the  subject  of  voluntary  man- 
slaughter, there  being  evidence  in  the  case 
demanding  a  charge  upon  that  subject 

None  of  the  other  exceptions  to  the  charge 
of  the  court  and  its  rulings  require  discus- 
sion ;  no  other  error  than  that  dealt  with  in 
the  foregoing  being  made  to  appear. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(124  Oft.  25) 
JOHNSON  V.  HUDSPETH. 
(Supreme  Court  of  Georgia.     Feb*  17,   1910.) 

(Syllabus  by  the  Court,) 

MaSTEB  and  SsBVANT  (§  339*)— INTEBFBRENCB 

WITH  Relation— Construction  of  Statute 

The  act  of  1901  (Acts  1901,  p.  03),  as 
amended  by  the  act  of  1903  (Acts  1903,  p.  91), 
in  regard  to  unlawful  employment  of,  renting 
agricultural  lands  to,  or  furnishing  lands  to  be 
cropped  by,  any  person  already  under  contract 
as  the  "employ^^'  the  tenant  of  agricultural 
lands,  or  the  cropper  of  another,  is  not  limited 
to  the  wrongful  employment  of  a  laborer  under 
contract  to  work  on  agricultural  lands,  but  is 
sufficiently  broad  to  include  a  laborer  employed 
in  the  turpentine  business. 

[Ekt.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  339.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2369-2377 ;  vol.  8,  p.  7649.1 

Error  from  Superior  Court,  Early  County; 
W.  O.  Worrill,  Judge. 

Action  by  W.  A.  Johnson  against  Julius 
Hudspeth.  Judgment  of  dismissal,  and 
plaintiff  brings  error.    Reversed. 

W.  A.  Johnson  brought  suit  for  damages 
against  Julius  Hudspeth.  Among  other 
things  he  alleged  as  follows:  On  or  about 
the  25th  day  of  December,  1907,  the  plain- 
tiff and  Gus  Weems  entered  into  a  verbal 
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contract,  by  the  terms  of  which  Weems  was 
to  work  for  the  plaintiff  on  his  turpentine 
farm  from  January  1,  1908,  until  December 
31,  1908.  The  agreement  was  that  Weems 
was  to  work  5%  days  each  week  during 
the  year  1908.  The  contract  was  witnessed 
by  A.  H.  Hartsfield.  Under  It  the  plaintiff 
advanced  to  Weems  the  sum  of  $60.  While 
the  contract  was  still  in  existence,  Julius 
Hudspeth  employed  Gus  Weems.  He  did 
this  without  the  written  consent  of  the  plain- 
tlfT,  and  allowed  him  to  remain  on  his  prem- 
ises over  the  protest  of  the  plaintiff,  and 
after  the  plaintiff  had  notified  him  of  the 
existing  contract.  The  plaintiff  prayed  for 
Judgment  in  double  the  amount  which  he 
contracted  to  pay  Weems,  to  wit,  the  sum  of 
$572.  The  defendant  demurred  to  the  peti- 
tion, because  It  set  forth  no  good  cause  of 
action,  and  because  it  showed  that  the  em- 
ployment of  Weems  by  the  plaintiff  was  in 
a  capacity  other  than  as  an  agricultural 
laborer,  tenant,  or  cropper  of  agricultural 
lands,  in  that  he  was  employed  as  a  tur- 
pentine laborer.  The  presiding  Judge  sus- 
tained the  demurrer,  and  dismissed  the  pe- 
tition.    The  plaintiff  excepted. 

Rainer  &  Gurr  and  Pottle  &  Glessner,  for 
plaintiff  in  error.  R.  H.  Sheffield,  for  de- 
fendant in  error. 

LUMPKIN,  J.  The  sole  question  argued 
in  this  case  was  whether  the  act  of  1901 
(Acts  1901,  p.  63),  as  amended  by  the  act  of 
1903  (Acts  1903,  p.  91),  applied  only  to  em- 
ploying or  disturbing  the  relation  of  a  person 
already  under  contract,  made  in  the  manner 
therein  provided,  as  an  agricultural  labor- 
er, tenant,  or  cropper  of  agricultural  lands, 
or  whether  it  also  applied  to  the  wrongful 
employment  of  a  laborer  engaged  In  work 
on  a  "turpentine  farm."  In  other  words, 
does  the  act  merely  inhibit  the  wrongful 
hiring  of  "an  agricultural  laborer"?  Prior 
to  the  act  of  1901,  the  Penal  Code  contained 
provisions  in  regard  to  knowingly  employ- 
ing the  servant,  cropper,  or  farm  laborer  of 
another  who  was  under  written  contract  at- 
tested by  one  or  more  witnesses,  and  in  re- 
gard to  knowingly  enticing  or  attempting 
to  entice  away  a  servant,  cropper,  or  farm 
laborer.  Pen.  Code,  §§  121,  122;  Hudgins  v. 
State,  126  Ga.  639,  55  S.  B.  492.  The  right 
to  a  civil  action  remained  as  at  common  law. 
JoneB  &  Jeter  ▼.  Blocker,  43  Ga.  831. 

In  1901  an  act  was  passed,  the  title  of 
which  was  as  follows:  "An  act  to  make  it 
unlawful  for  any  person  to  employ  or  con- 
tract with,  as  tenant  or  cropper,  any  person 
under  contract  with  another;  to  provide  cer- 
tain penalties  and  defenses,  and  for  other 
purposes."  The  first  section  provided  as 
follows:  "Be  it  enacted  by  the  General  As- 
sembly of  Georgia,  and  it  Is  hereby  enacted 
by  authority  of  the  same,  that  when  the  re- 
lation of  employer  and  employ^,  or  of  land- 
lord and  tenant  of  agricultural  lands,  or  of 


landowner  and  cropper,  has  been  created  by 
written  contract  duly  executed  before  an 
officer  authorized  to  administer  oaths,  it 
shall  be  unlawful  for  any  person,  during  the 
life  of  said  contract  made  and  entered  into 
in  the  manner  above  described,  to  employ 
or  to  rent  lands  or  to  furnish  lands  to  be 
cropped  by  said  employ^,  tenant,  or  cropper, 
or  to  disturb  in  any  way  said  relation,  with- 
out first  obtaining  the  written  consent  of 
said  employer,  landlord,  or  landowner,  as 
the  ease  may  be."  The  second  section  pro- 
vided that  any  person 'violating  the  previous 
section  should,  at  the  option  of  the  party 
allied  to  have  been  injured,  be  prosecuted 
for  a  misdemeanor,  or  he  should  be  liable  in 
damages  to  the  injured  party,  as  follows: 
"(1)  In  case  of  employer  and  employ 6,  the 
damages  shall  not  be  less  than  double  the 
amount  of  wages  or  salary  for  the  entire 
period  of  said  contract.  (2)  In  case  of  land- 
lord and  tenant,  or  of  landowner  and  crop- 
per, the  damages  shall  not  be  less  than 
double  the  annual  rental  value  of  the  lands 
rented  or  cropped,  said  value  to  be  fixed  at 
1,000  pounds  of  middling  lint-cotton  to  the 
plough."  The  third  section  declared  that  in 
addition  to  other  defenses  certain  specified 
defenses  should  be  good  and  sufficient  "when 
proved  in  every  item  to  the  satisfaction  of 
the  Jury."  The  fourth  section  declared  that 
the  act  should  not  apply  when  the  employ- 
ment given  was  of  such  duration  and  of 
such  nature  as  to  make  it  certain  that  it 
could  not  result  in  injury  to  the  plaintiff  or 
prosecutor.  The  fifth  section  repealed  con- 
flicting laws  and  parts  of  laws. 

The  act  of  1903  amended  the  title  of  the 
act  of  1901  so  as  to  read  as  follows:  "An 
act  to  make  it  unlawful  for  any  person  to 
employ  or  to  rent  agricultural  lands  to,  or 
to  furnish  lands  to  be  cropped  by,  any  per- 
son already  under  contract  as  the  employ^, 
the  tenant  of  agricultural  lands  or  the  crop- 
per of  another;  to  provide  certain  penalties 
and  defenses,  and  for  other  purposes."  The 
first  section  of  the  former  act  was  amended 
so  as  to  read  as  follows:  "That  when  the 
relation  of  employer  and  employ^,  or  of 
landlord  and  tenant  of  agricultural  lands,  or 
of  landowner  and  cropper,  has  been  created 
by  written  contract  or  by  parol  contract 
partly  performed,  made  in  the  presence  of 
one  or  more  witnesses,  it  shall  be  unlawful 
for  any  person,  during  the  life  of  said  con- 
tract made  and  entered  into  in  the  manner 
above  prescribed,  to  employ,  or  to  rent  lands 
to,  or  to  furnish  lands  to  be  cropped  by  said 
employ^,  tenant,  or  cropper,  or  to  disturb 
In  any  way  said  relation,  without  first  ob* 
taining  the  written  consent  of  said  employ- 
er, landlord,  or  landowner,  as  the  case  may 
be."  The  remaining  sections  of  the  act  of 
1901  were  left  undisturbed. 

Looking  first  at  the  title  as  amended  by 
the  act  of  1908,  it  declared  that  It  was  "un- 
lawful for  any  person  to  employ  or  to  rent 
agricultural  lands  to,  or  to  furnish  lands  to 
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be  cropped,"  etc.  It  did  not  say  to  employ ' 
Id  working  agricultural  lands,  but  in  the 
alternative  to  employ,  or  to  rent  agricul- 
tural lands  to,  or  to  furnish'  lands  to  be 
cropped  by,  a  person  of  a  certain  character. 
Here  are  three  things  mentioned  disjunctlye- 
ly,  and  not  as  synonymous  or  concurrent 
In  referring  to  the  person  who  could  not 
thus  be  dealt  with  he  was  mentioned  as  "any 
person  already  under  contract  as  the  em- 
ploy^,  the  tenant  of  agricultural  lands,  or 
the  cropper  of  another."  The  word  "em- 
ploy6*'  is  not  identical  with  either  of  the 
other  two  descriptlye  expressions.  A  crop- 
per may  be  in  a  certain  sense  an  employ^ 
or  laborer;  but,  If  it  were  not  intended  to 
refer  to  something  more  than  this  relation, 
the  use  of  the  word  *'employ6"  as  a  sepa- 
rate and  distinct  .enumeration  would  have 
been  mere  surplusage.  The  same  thing  is 
true  as  to  the  body  of  the  first  section  of 
the  act  as  amended.  It  declares  that  **when 
the  relation  of  employer  and  employ^,  or  of 
landlord  and  tenant  of  agricultural  lands,  or 
of  landowner  and  cropper,  has  been  creat- 
ed,'*  etc.  The  relation  of  employer  and  em- 
ploy6  Is  not  restricted  to  employment  upon  a 
farm.  The  expression  "landlord  and  tenant 
of  agricultural  lands"  is  a  distinct  expres- 
sion, separated  from  the  former  one  by  a 
comma,  and  does  not  qualify  the  words  pre- 
ceding it  The  words  "of  agricultural  lands" 
could  hardly  be  claimed  to  qualify  the 
words  "employer  and  employ^";  otherwise 
we  would  have  the  somewhat  peculiar  ex- 
pression that  when  the  relation  of  "employ- 
er and  employ^  of  agricultural  lands"  has 
been  created.  Again,  it  is  declared  unlaw- 
ful during  the  life  of  an  existing  contract 
made  and  entered  into  as  prescribed  "to  em- 
ploy, or  to  rent  lands  to,  or  to  furnish  lands 
to  be  cropped  by  said  employ^,  tenant,  or 
cropper.**  As  above  mentioned^  in  making 
provision  in  regard  to  the  recovery  of  dam- 
ages, two  distinct  divisions  are  made. 
First  It  is  declared  that  "in  case  of  em- 
ployer and  employe"  the  damages  shall  be 
as  specified.  Here  nothing  is  said  as  to  any 
peculiar  character  of  employer  and  employ^, 
or  as  to  limiting  the  employment  to  farm 
labor.  Still  further,  in  mentioning  cer-i 
tain  defenses  which  may  be  made,  it  is  said: 
"That  prior  to  employing  or  otherwise  con- 
tracting with  said  employ^,  tenant,  or  crop- 
per," etc.  This  refers  to  a  tenant  or  crop- 
per as  distinct,  and  not  as  limiting  the  term 
**employ6"  to  any  particular  kind  of  service. 
Whatever  surmises  may  be  Indulged  in  as 
to  the  possible  purpose  of  the  draftsmen  of 
these  acts  in  preparing  them,  or  of  the  Leg- 
islature in  passing  them,  when  that  body 
has  used  plain  language  in  an  enactment, 
we  must  give  efl^ect  to  It;  and  we  are  un- 
able to  say  that  the  expression  "employer 
and  employ^,"  repeatedly  used,  means  only 
an  employ^  of  a  farmer  or  owner  of  agri- 


cultural lands.  In  the  criminal  statutes 
mentioned  above  it  was  declared  to  be  pe- 
nal to  knowingly  employ  during  the  term  of 
a  previous  employment,  or  to  entice  away, 
the  "servant,  cropper,  or  farm  hand  of  an- 
other." Would  It  be  contended  that  because 
the  words  "cropper,  or  farm  hand,"  were  ap- 
plicable only  to  persons  working  on  agricul- 
tural lands,  the  word  "servant"  should  be 
confined  to  a  servant  employed  by  a  farmer 
or  owner  of  such  lands?  Surely  not.  Then 
how  Is  it  to  be  said  that  the  words  "the  re- 
lation of  employer  and  employ^,  or  of  land- 
lord and  tenant  of  agricultural  lands,  or  of 
landowner  and  cropper,"  do  not  refer  to  the 
relation  of  employer  and  employ^  except 
where  the  employer  Is  a  farmer?  The  sus- 
taining of  the  demurrer  was  erroneous. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(134  Oa.  76) 
HORTON  T.  GEORGIA  FOUNDRY  ft  MACH. 

CO. 
(Supreme  Court  of  Georgia.    Feb.  19,  1910.) 

(Bylldbu9  "by  the  Court,) 

Review  on  Appeal. 

Under  the  evidence  in  this  case,  no  other 
finding  than  one  for  the  defendant  would  have 
been  authorized,  and  the  court  did  not  err  in 
directing  a  verdict  accordingly. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  W.  N.  Horton  against  the  Geor- 
gia Foundry  &  Machine  Company.  There 
was  a  directed  verdict  for  defendant,  and 
plaintiff  brings  error.     Affirmed. 

M.  B.  Eubanks,  for  plaintiff  in  error.  Lips- 
comb, WiUingham  ft  Doyal,  for  defendant 
In  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(134  Oa.  21) 
NORTON  V.  AIKEN. 
(Supreme  Court  of  Georgia.     Feb.  17,   1910.) 

(Syllahua  by  the  Court.) 

1.  Trial  (§  25*)— Rionr  to  Open  and  Close. 

In  A  suit  to  recover  land,  where  the  muni- 
ment of  title  relied  on  by  the  plaintiff  is  a  deed 
to  secure  a  debt  from  the  same  person  under 
whom  the  defendant  claims,  and  the  defendant 
by  plea  admits  the  rip:ht  of  the  plaintiff  to  re- 
cover unless  he  establishes  his  defenses,  the  de- 
fendant has  the  right  to  open  and  conclude  the 
argument. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  44-75 ;    Dec.  Dig.  §  25.*] 

2.  Appeal  and  Error  (S  690*)  —  Record  — 
Sufficiency  of  Exception. 

An  exception  to  the  admission  of  evidence. 

which  fails  to  set  out  the  evidence  literally  or 

in  substance,  presents  no  question  for  decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  §  2899 ;   Dec.  Dig.  §  690.* j 


•For  other  cases  see  same  topic  and  section  NT7MBER  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexei 
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3.  New  Tutal  (i  41*)— Qbounds— Admission 

^F  IBBELBVANT  SVIDENCE. 

The  admission  of  Irrelevant  evidence  will 
not  be  ground  for  new  trial,  where  such  evidence 
has  no  tendency  to  prejudice  the  real  issues  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §i  67-71 ;   Dec.  Dig.  §  41.*] 

4.  Payment  <|  66*)— Admissibility  of  Evi- 
dence. 

The  failure  of  a  creditor  to  enforce  collec- 
tion of  a  note  not  under  seal,  but  secured  by 
deed,  for  more  than  15  years  after  maturity  of 
the  note,  may  be  considered  by  the  jury,  in  con- 
nection with  other  circumstances,  in  determin- 
ing whether  paym^t  of  the  note  might  be  in- 
ferred. 

[E>].  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  S§  176-188 ;    Dec.  Dig.  §  66.*] 

6.  Payment    (§    66*)  —  Pbesumption    fbom 

Lapse  of  Time. 

The  failure  of  a  creditor  to  include  a  note 
in  his  tax  returns  may  be  considered  by  the 
Jury  as  a  circumstance  in  aid  of  the  inference 
of  payment  from  lapse  of  time. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §§  176-188 ;   Dec.  Dig.  f  66.*] 

6.  Evidence   (§  271*)  —  Self-Sebvino   Dec- 
larations. 

Self-servinz  declarations  of  the  creditor 
are  not  admissible  to  show  nonpayment  of  the 
note. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  1072;  Dec  Dig.  I  271  ;•  Pay- 
ment, Cent.  Dig.  |  205.] 

7.  Payment  (§  70*)— Admissibility  of  Evi- 
dence—Habits of  Gbeditob. 

Testimony  that  a  creditor  was  a  man  of 
exemplary  habits,  but  careless  about  collecting 
debts  due  him,  is  not  admissible  to  show  non- 
payment of  a  note  held  by  such  creditor. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  §i  203-218;   Dec.  Dig.  §  70.*) 

E*i6h,  C.  J.«  and  Holden,  J.,  dissenting. 

Error  from  Superior  Court,  Greene  Coun- 
ty;  H.  Q.  Lewis,  Judge. 

Action  by  M.  B.  Norton,  administratrix  of 
W.  J.  Norton,  against  Elizabeth  Aiken.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  A.  Beazley  and  Jas.  Davison,  for  plain- 
tiff in  error.  Saml.  H.  Sibley,  for  defend- 
ant in  error. 

EVANS,  P.  J.  Mrs.  M.  E.  Norton,  as  ad- 
ministratrix of  W.  J.  Norton,  brought  her 
action  to  recover  a  house  and  lot  in  the  town 
of  Union  Point,  alleged  to  be  in  the  posses- 
sion of  Mrs.  Elizabeth  Aiken.  In  the  plain- 
tiff's abstract  of  title  it  appeared  that  the 
deed  upon  which  she  relied  as  putting  title 
in  her  intestate  was  one  executed  by  Jo- 
sephine F.  Stokes  to  W.  J.  Norton  on  Novem- 
ber 10, 1890,  to  secure  a  debt  of  $135.04.  The 
deed  was  duly  recorded  on  November  25, 
1890.  The  defendant  pleaded  prescription 
and  payment,  and  in  her  plea  admitted  that 
W.  A.  Aiken,  under  whom  she  claimed,  took 
title  under  the  same  grantor  as  the  plain- 
tifTs.  She  further  admitted  the  genuineness 
of  the  deed  from  Josephine  F.  Stokes  to  W.  J. 
Norton;   that  It  covered  the  land  in  dispute, 


was  duly  recorded  at  the  time  that  W.  A. 
Aiken  took  his  title,  and  is  prima  fade  su- 
perior to  the  title  which  W.  A.  Aiken  claim- 
ed; and  therefore  she  assumed  the  burden  of 
proving  her  prescription  and  payment  set 
out  in  the  answer.  The  defendant  prevailed 
at  the  trial,  and  the  court  refused  to  vacate 
the  verdict  and  grant  the  plaintiff  a  new 
trial  on  her  motion.  The  writ  of  error  is  to 
the  refusal  of  the  motion  for  new  trial. 

It  appeared  on  the  trial  that  the  house  and 
lot  in  controversy  In  1890  was  owned  by  Mrs. 
Josephine  F.  Stokes.  On  November  10,  1890, 
Mrs.  Stokes  executed  to  W.  J.  Norton  two 
notes,  not  under  seal,  each  for  $67.52,  due 
30  days  after  date,  and  on  that  date  executed 
her  deed  to  secure  the  same,  which  deed 
disclosed  on  its  face  that  it  was  given  to 
secure  these  two  notes.  .On  December  30th 
thereafter,  Mrs.  Stokes  sold  the  house  and 
lot  to  William  A.  Aiken  for  $950,  and  remov- 
ed to  Milledgeville,  6a.,  where  she  lived  for 
about  seven  years,  when  she  left  the  stata 
In  the  tax  returns  of  W.  J.  Norton  for  the 
years  1891-1894  he  returned  no  solvent  notes 
or  debts,  and  valued  the  other  property  at 
$2,082.  No  other  tax  returns  by  him  were 
introduced  in  evidence.  The  notes  were 
seen  in  the  possession  of  Norton  by  his  son- 
in-law  some  time  between  the  year  1902  and 
April,  1905,  the  date  of  Norton's  deatli, 
when  they  were  taken  from  his  safe.  The 
notes  were  introduced  in  evidence.  Mrs. 
Stokes  and  her  husband  were  sworn  as 
witnesses.  She  testified  that  she  left  to  her 
husband  the  whole  matter  of  the  sale  of  her 
house  to  Mr.  Aiken.  He  testified  that  Mr. 
Aiken  knew  all  about  the  transaction  be- 
tween Mrs.  Stokes  and  Norton  before  he 
bought  the  property,  that  Mr.  Aiken  was  to 
pay  the  notes  to  Mr.  Norton,  and  witness  so 
informed  Mr.  Norton,  and  that  the  purchase 
price  of  the  house  and  lot  was  reduced  on 
account  of  the  Norton  notes.  It  was  also 
shown  that  Aiken  was  solvent  and  died  in 
January,  1904.  It  also  appeared  that  at  the 
time  Aiken  purchased  the  house  and  lot 
there  was  a  mortgage  on  the  same  to  Mrs. 
Durham  for  $800,  which  Aiken  paid.  J.  W. 
Aiken,  a  son  of  W.  A.  Aiken,  testified  that 
he  was  14  years  old  when  his  father  moved 
to  Union  Point;  that  he  had  lived  at  the 
Stokes  place  since  his  father  purchased  it; 
that  his  father  died  about  January  23,  1901; 
that  ills  father  was  not  a  very  well  educat- 
ed man,  and  witness  read  his  letters  for  him 
and  answered  them;  that  no  letter  came  from 
Mr.  Norton  to  his  father  respecting  this  mat- 
ter; that  he  never  wrote  Mr.  Norton  any 
letter  for  his  father  respecting  it,  and  never 
heard  of  the  claim  until  after  Mr.  Norton's 
death.  It  was  also  shown  that  W.  A*  Aikeji 
until  the  time  of  his  death  had  been  In  the 
continuous,  adverse  possession  of  the  land 
under  his  deed,  and  since  his  death  his  fami- 
ly have   remained  on   the   premises^     Mrs. 


*For  other  cases  see  same  topic  amd  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indeacna 


Gft.) 


BLAND  T.  BIRD. 


427 


Aiken,  the  defendant,  testified  that  fshe  nev- 
er heard  of  Norton's  taking  any  steps  to 
collect  this  claim,  and  that  she  heard  her 
husband  say,  about  the  time  he  purchased 
the  property,  that  Mrs.  Durham  had  a  mort- 
gage on  the  house  that  he  would  pay  before 
Mrs.  Stokes  would  get  her  money.  The 
plaintiff  in  error  contends  that  under  this 
evidence  a  verdict  in  favor  of  the  defendant 
is  unauthorized. 

There  is  no  criticism  on  the  charge  of  the 
court  respecting  the  defenses  set  up  in  the 
plea,  one  of  which  was  that  the  defendant 
had  a  good  prescriptive  title.  In  considering 
the  evidence  on  this  point,  it  is  unnecessary 
to  rule  whether  constructive  notice  of  the 
security  deed  would  defeat  Alken*s  prescrip- 
tion, as  there  was  evidence  that  he  had  ac- 
tual notice  of  it.  Assuming,  therefore,  that 
the  Jury  was  correctly  instructed  on  this 
feature  of  the  case,  we  will  consider  the 
plaintiff's  contention  that  the  evidence  was 
insufficient  to  authorize  a  conclusion  that  the 
debt  secured  by  the  deed  had  been  paid. 
The  circimistances  mainly  relied  on  by  the 
defendant  to  show  payment  were:  The  fail- 
ure of  the  payee  to  request  payment  of  the 
maker,  Mrs.  Stokes;  his  failure  to  make  any 
effort  to  enforce  the  payment  of  the  notes 
against  Aiken,  who  was  shown  to  be  sol- 
vent, or  to  proceed  against  the  house  and 
lot;  that  during  the  four  years  immediately 
after  taking  the  notes  Norton  omitted  to  re- 
turn any  notes  or  debts  for  taxation;  and 
that  from  the  tax  returns  it  appears  that 
Norton  was  a  man  of  moderate  means.  It 
Is  insisted  that  these  circumstances,  in  con- 
nection with  the  lapse  of  15  years  after  the 
maturity  of  the  notes  before  any  attempt 
was  made  to  collect  them,  are  sufficient  to 
anthorlze  the  jury  to  find  that  the  notes  had 
t>een  paid,  especially  when  it  appeared  that 
when  Aiken  bought  the  property  the  notes 
were  past  due,  and  Aiken  stipulated  to  pay 
them  as  a  part  of  the  purchase  money.  It 
has  been  held  that  great  lapse  of  time  after 
maturity  of  the  note,-  taken  in  connection 
with  other  circumstances,  may  be  consider- 
ed by  the  Jury  in  determining  whether  all 
the  facts  proved  would  raise  an  inference 
of  payment.  30  Cyc.  1276;  Milledge  v.  Gard- 
ner, 33  Ga.  397.  Any  circumstance  which 
tends  to  make  the  proposition  of  payment 
more  or  less  probable  may  be  considered  by 
the  Jury.  The  failure  of  a  creditor  to  include 
a  note  in  his  tax  returns  is  a  relevant  cir- 
cumstance in  aid  of  the  presumption  of  pay- 
ment from  the  lapse  of  time.  30  Cyc.  1283. 
Mr.  and  Mrs.  Stokes  both  were  sworn  as 
witnesses,  and  it  appeared  that  they  were 
living  in  the  state  before  the  note  was  bar- 
red by  the  statute  of  limitations,  and  yet 
payment  was  never  demanded.  Both  Mr. 
Norton  and  Mr.  Aiken  were  dead  when  the 
suit  was  brought  The  evidence  disclosed 
circumstances  from   which   the  Jury  could 


infer  payment  of  the  debt  secured  by  the 
deed.  The  verdict  has  the  approval  of  the 
trial  court,  and  we  will  not  interfere. 

The  court  properly  refused  to  allow  a  wit- 
ness for  the  plaintiff  to  testify  to  certain 
declarations  of  Mr.  Norton  tending  to  show 
nonpayment  30  Cyc.  1283.  He  also  rejected 
testimony  that  Mr.  Norton  was  a  man  of 
exemplary  habits,  but  careless  in  collecting 
his  debts.  Evidence  of  this  character  Is  not 
admissible.  30  Cyc.  1285.  The  points  ruled 
in  the  headnote  which  are  not  discussed 
need  no  elaboration. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  and  HOLDEN,  J., 
dissenting,  on  the  ground  that  the  evidence 
was  not  sufficient  to  authorize  a  finding  by 
the  Jury  that  the  notes  had  been  paid. 

(iU  Ga.  74) 
BLAND  V.  BIRD  et  al. 
(Supreme  Court  of  Georgia.    Feb.  19, 1910.) 

(8yllahu8  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  781*)— DismissaI/— 
Gbounds— Defects  in  Lower  Court, 

Where,  in  the  certificate  of  the  trial  judge 
to  the  bill  of  exceptions,  it  is  erroneously  o]> 
dered  that  the  clerk  transmit  a  copy  of  the  rec- 
ord specified  in  the  bill  of  exceptions  to  the 
Court  of  Appeals,  instead  of  tothis  court,  which 
latter  court  has  jurisdiction  of  the  case,  and 
the  Court  of  Appeals  has  by  proper  order  dis- 
missed the  case  from  its  files  and  transmitted 
the  bill  of  exceptions  and  record  to  this  court, 
on  the  docket  of  which  it  has  been  entered,  a 
motion  to  dismiss  the  bill  of  exceptions  because 
of  such  error  in  the  certificate  will  be  denied. 
Dawson  v.  State,  130  Ga.  127,  60  S.  E.  315. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.-I  3126;  Dec.  Dig.  {  784.*] 

2.  Costs  (§  278*)— Pleading  (§J  299,  111*)— 
Verifioation— Failure  to  Pat  Costs  o» 
Former  Suit— Burden  of  Proof. 

Where  a  suit  was  nonsuited,  a  renewal 
thereof  before  the  payment  of  the  costs  of  the 
first  suit,  or  the  filing  of  an  affidavit  stating  the 
inability  of  the  plaintiff  to  pay  such  costs,  affords 
good  ground  for  abating  the  second  suit.  John- 
son V.  Central  of  Ga.  Ky.  Co.,  119  Ga.  185.  45 
S.  B.  988 ;  Wright  v.  Jett,  120  Ga.  995,  48  a 
E.  345 ;  Board  of  Education  of  Tennille  ▼.  Kel- 
ley,  126  Ga.  479,  55  S.  E.  23a 

(a)  Where,  at  the  appearance  term  of  the  sec- 
ond suit,  such  plea  in  abaten^ent  was  filed,  with- 
out being  sworn  to,  by  the  defendants,  and  no 
objection  was  made  to  the  plea  at  such  term, 
when  the  plaintiff  made  objection  to  the  plea 
at  a  subsequent  term,  because  it  was  not  sworn 
to  by  defendants,  the  court  committed  no  error 
in  allowing  defendants  to  cure  the  omission  by 
making  an  affidavit  swearing  to  the  truth  of  the 
statements  in  the  plea.  Norton  v.  Scruggs,  108 
Ga.  802,  34  S.  E.  166;  Green  v.  Hambrick, 
118  Ga.  569,  45  S.  E.  420;  Rodgers  ▼.  Cald- 
well, 122  Ga.  279,  50  S.  E.  95. 

(b)  The  burden  was  upon  the  defendant  to 
sustain  such  plea  by  proof;  and  a  direction  of 
a  verdict  in  favor  of  the  defendant  upon  such 
plea  will  be  held  to  be  error,  where  it  does  not 
appear  from  the  record  that  there  was  anything 
l>efore  the  court  showing  the  truth  of  the  state- 
ments in  the  plea. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  S  1048 ;  Dec.  Dig.  f  278  ;•  Pleading,  Cent. 
Dig.  S  801 ;   Dec.  Dig.  f{  299,  111.*] 


•For  other  cases  see  game  topie  and  section  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Error  from  Superior  Court,  Bulloch  Coun- 
ty ;  B.  T.  Rawllugs,  Judge. 

Action  between  V.  J.  Bland  and  D.  E.  Bird: 
and  others.  From  the  judgment,  Bland 
brings  error.    Reversed. 

•L  J.  E.  Anderson  and  6.  S.  Johnston,  for 
plaintiff  In  error.  Brannen  &  Booth  and  EL 
B.  Strange,  for  defendants  In  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(134  Ga.  77) 

HALL  V.  HILLEY  et  al. 

(Supreme  Court  of  Georgia.     Feb.  19,   1910.) 

(Syllabus  hy  the  Court,) 

1.  Nonsuit  Pboperly  Refused. 

There  was  no  error  in  refusing  to  grant  a 
nonsuit  or  to  direct  a.  verdict  for  the  defendant. 

2.  Vendor  and  Pubchaser  (§  2^2*)— Bona 
Fide  Purchaser—Possession. 

If  an  owner  of  land  lived  in  the  house  upon 
it  together  with  a  man  and  his  wife  and  child, 
under  an  agreement  with  the  wife  that,  If  she 
would  board  him  and  do  his  washing  for  the 
remainder  of  his  life,  the  property  should  belong 
to  her  for  life,  with  remainder  to  her  child,  pre- 
sumptively the  possession  would  be  that  of  the 
owner  of  the  legal  title;  and,  if  there  was  no 
other  evidence  to  rebut  such  presumption  or  to 
show  notice  of  any  right  or  equity  on  the  part 
of  the  woman  and  her  chilcL  the  rule  that  pos- 
session of  land  is  notice  of  whatever  right  or 
title  the  occupant  has  would  not  apply  unquali- 
fiedly; and  if  a  third  party  purchased  the  land 
from  the  owner  bona  fide  for  value,  and  without 
notice,  he  would  acquire  a  good  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  SCO;   Dec.  Dig.  §  232.*] 

3.  Vendor  and  Purchaser  (§  245*)— Bona 
Fide  Purchaser  —  Sufficienct  of  Evi- 
dence. 

There  was  other  evidence,  as  well  as  the 
fact  that  the  plaintiff,  her  husband,  and  their 
child  lived  on  the  land,  tending  to  show  that  the 
agent  of  the  grantee  from  the  holder  of  the  legal 
title  knew  of  the  equitable  right  or  interest  of 
the  woman  and  child,  such  as  the  age  and  feeble- 
ness of  the  grantor,  the  extent  of  the  control 
exercised  respectively  by  Him  and  by  the  plain- 
tiff and  her  husband,  the  making  of  substantial 
improvements  by  the  husband,  largely  increasing 
the  value  of  the  property,  the  fact  that  the 
husband  and  agent  of  the  grantee,  who  claimed 
to  be  a  purchaser  without  notice,  was  on  the 
place  several  times,  that  just  before  the  deed 
was  executed  he  made  some  inquiry  of  the  hus- 
band of  the  plaintiff  as  to  the  numl)er  of  rooms 
in  the  house,  and  was  informed  that  the  latter 
had  erected  a  bam,  dug  a  cistern,  and  built  a 
front  porch  to  the  house ;  also  tending  to  show 
that  the  grantor  had  left  the  place  about  the 
time  of  making  the  deed,  that  neither  he  nor 
the  husband  of  the  grantee  (who  acted  for  her) 
indicated  any  intention  on  the  grantor's  part 
to  convey  the  property,  or  on  the  part  of  the 
grantee  to  obtain  a  conveyance,  that  when  ask- 
ed by  the  husband  of  the  plaintiff,  shortly  after 
the  deed  was  made,  if  it  were  true,  as  he  had 
heard,  that  such  deed  had  been  executed,  both 
the  grantor  and  the  husband  of  the  grantee 
evaded  giving  information  on  the  subject,  and 
that  the  consideration  alleged  to  have  been  paid 
for  the  land  was  less  than  its  value.  Held, 
that  there  was  sufllcient  evidence  to  warrant 
the    submission    to    the   jury    of    the    question 


whether,  under  all  of  the  drcumstances,  the 
grantee's  agent  had  notice  of  the  interest  or 
right  claimed  by  the  plaintiff  on  behalf  of  her- 
self and  child,  or  had  knowledge  of  facts  suffi- 
cient to  put  him  on  inquiry  and  charge  him 
with  notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  612;   Dec.  Dig.  |  245.*1 

4.  Trial  (§  1S)4*)— Vendor  and  Purchaser 
(S  235*)— Bona  Fide  Purchaser— Instruc- 
tions—Effect  OF  Payment  of  Considera- 
tion. 

Where  there  was  no  conflict  in  the  evidence 
as  to  the  fact  that  the  grantee  paid  a  consid- 
eration for  the  deed  made  to  him,  that  question 
should  not  have  been  submitted  as  a  distinct 
issue,  and  the  jury  should  not  have  been  in- 
structed that,  if  no  valuable  consideration  for 
the  property  was  paid,  then  the  issue  could  not 
go  in  favor  of  the  grantee.  But  payment  of  a 
consideration  would  not  cause  the  grantee  to 
take  free  from  an  equitable  interest  in  or  right 
to  the  land,  of  which  he  had  notice. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  452;  Dec.  Dig.  8  IW;*  Vendor  and  Pur- 
chaser, Dec.  Dig.  §  235.*] 

5.  New  Trial  (§  26*)— Grounds  —  Nonjoin- 
der OF  Defendants— Failure  to  Object. 

The  maker  of  the  deed  being  dead  at  the 
time  when  the  action  was  brought,  and  never 
having  been  served  while  living,  or  a  legal  rep- 
resentative having  been  made  a  party  after  his 
death,  no  specific  performance  could  be  granted 
as  against  himj  but  the  presiding  judge  having 
charged  according  to  this  ruling,  there  being  no 
plea  of  nonjoinder,  and  the  case  having  been 
tried  with  respect  to  the  rights  of  the  grantee 
and  those  of  the  claimants  of  the  equitable  in- 
terest, it  furnished  no  good  ground  for  a  motion 
for  a  new  trial  that  the  grantor  or  his  legal 
representative  was  not  a  party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  ^  37-39 ;    Dec.  Dig.  §  26.») 

6.  No  Errors  Requiring  New  TRiAii. 

There  was  no  other  error  which  would  re- 
quire the  grant  of  a  new  trial ;  nor  do  any  of 
tne  other  rulings  require  a  more  detailed  con- 
sideration. 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  by  Mrs.  M.  J.  riilley  and  others 
against  E.  V.  Hall.  Judgment  for  plaintiffs, 
and  defendant  brings  error.    Reversed. 

Fielder  &  Fielder  and  Trawlck  &  Aalt  for 
plaintiff  In  error.  Mundy  &  Muudy  and  John 
K.  Davis,  for  defendants  in  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(184  Ga.  S) 
PINE  MOUNTAIN  MICA  &  ASBESTOS  CO. 

v.  CARVER. 

(Supreme   Court   of  Georgia.     Feb.   17,  1910.) 

(Syllabus  by  the  Court.) 

1.  Judgment  (§  314*)--Amendment— Amount 
OP  Recovery. 

A  petition  by  one  who  was  sheriff  at  the 
commencement  of  certain  litigation,  and  who 
was  subsequently  and  during  its  pendency  ap- 
pointed receiver  for  the  property  therein  in- 
volved, was  brought  for  the  use  of  named  parties 
against  the  defendant  in  the  litigation,  praying 
that  the  judgment  previously  rendered  therein 


*£'or  other  caaea  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  Id07  to  date,  ft  Reporter  I^dejos 
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against  the  defendant  be  so  opened  aa  to  render 
defendant  liable  for  designated  amounts  for  spec- 
ified services  rendered  bj  the  usees  as  caretakers 
of  the  property  whilst  it  was  under  levy  by  the 
petitioner  as  sheriff,  and  subsequently  during  bis 
custody  of  it  as  receiver,  and  also  praying  that 
judgment  be  rendered  against  the  defendant  for 
the  amounts  alleged  to  be  due  the  usees  for  such 
services.  Held,  that  the  petition,  as  a  whole, 
was  not  subject  to  demurrer  on  either  of  the 
following  grounds,  viz.:  (1)  That  no  cause  of 
action  was  set  forth  against  the  defendant,  nor 
reason  c^ven  for  reopening  or  setting  aside 
the  verdict  and  judgment  previously  rendered 
against  the  defendant  in  the  litigation  referred 
to.  (2)  That  the  petitioner  was  not  a  party 
to  the  cause  in  which  the  verdict  and  judgment 
were  rendered,  and  had  no  right  to  have  the 
same  reopened  or  set  aside  for  the  benefit  of 
the  usees.  (3)  That  the  judgment  was  binding 
upon  the  parties  thereto,  and  upon  petitioner 
in  this  case,  and  all  third  parties,  "and  should 
not  be  set  aside  on  ihe  grounds  set  forth  in  the 


[Ed.   Note.— For  other   cases,  see   Judgment, 
Cent  Dig.  {§  610-612.  616 ;    Dec.  Dig.  {  314.*] 

2.  Continuance  (§  30*)-jSubpbisb— Amend - 
icENT  OF  Pleadings. 

There  was  no  abuse  of  discretion  by  the 
court  in  overruling  the  motion  for  a  continu- 
ance, made  by  counsel  for  defendant,  on  the 
ground  of  surprise  on  account  of  the  allowance 
of  the  amendment  to  the  petition ;  the  only  rea- 
son stated  by  counsel  why  he  was  less  prepared 
for  trial  after  the  allowance  of  the  amendment 
being  that  his  clients,  who  were  nonresidents, 
were  absent,  and  that  he  needed  their  testimony 
in  view  of  the  amendment,  and  could  prove  by 
them  that  the  services  in  question  were  not 
worth  more  than  $1  per  day,  it  appearing  that 
the  services  were  alleged  to  be  worth  $2  per 
day  in  the  petition,  which  had  been  filed  and 
served  prior  to  the  term  of  court  next  preceding 
that  at  which  the  amendment  was  allowed. 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  H  9^112 ;   Dec.  Dig.  $  30.*] 

8.  Judgment  (§  329*)— Amendment— Mode  of 
Making. 

The  judgment  rendered  in  behalf  of  the 
petitioner  for  such  usees  against  the  defendant, 
zor  the  value  of  the  services  performed  by  the 
usees  as  caretakers  as  set  forth  in  the  petition, 
was  not  erroneous  for  any  of  the  reasons  as- 
signed, viz.:  (1)  Because  the  verdict  and  judg- 
ment rendered  against  the  defendant  in  the  orig- 
inal litigation  fixed  the  amount  of  recovery  for 
aberilFs  and  receiver's  fees,  and  under  the  evi- 
dence no  reason  was  shown  why  said  verdict 
and  judgment  could  or  should  be  reopened  or 
set  aside.  (2)  Because  the  petition  '*was  to  re- 
open said  verdict  and  judgment,  so  that  the 
amount  due  said  plaintiffs  could  be  retaxed 
therein  and  made  a  part  of  said  verdict  and 
judgment,"  the  verdict  having  been  by  consent. 
<3)  Because  a  verdict  cannot  be  reopened^  ex- 
cept by  motion  for  a  new  trial,  and  the  judge 
has  no  authority  to  set  aside  a  verdict  at  a  sub- 
sequent term,  enlarging  the  sum  to  be  paid  by 
the  defendant,  and  there  is  no  law  allowing 
new  parties  to  intervene  and  to  have  additional 
Bams  taxed  against  the  defendant  after  the 
term  at  which  the  verdict  and  judgment  were 
rendered.  (4)  Because  *'said  order  of  the  court 
•  ♦  •  does  not  purport  to  reopen  said  verdict 
or  [former]  judgment,  nor  to  set  aside  said  ver- 
dict or  judgment;  that  such  order  of  the  court 
only  purports  to  be  in  the  nature  of  a  supple- 
mental decree,  awarding  to  parties  who  were 
not  original  parties  to  the  verdict  and  judgment 
in  the  original  case,  but  parties  having  a  claim 
against  the  defendant  company,  and  said  order 
only  purports  to  be  the  decree  that  said  usees 
have  a  claim  against  said  defendant  company, 


and  proceed  to  award  judgment  in  their  favor 
against  said  defendant  company  without  under- 
taking to  set  aside  the  original  verdict  in  said 
original  case,  nor  to  amend  the  verdict  in  said 
original  case,  but  only  purports  to  issue  a  new 
judgment  on  said  petition  to  reopen  verdict,  and 
to  award  a  new  and  independent  judgment 
against  said  defendant  comimny,  and  to  order 
execution  to  issue  for  the  same,  together  with 
costs."  (5)^  Because  the  petition  raised  issues 
of  fact  which  should  have  been  submitted  to  a 
jury,  and  "the  court  had  no  jurisdiction  to  en- 
tertain said  petition,  and  no  authority  of  law 
to  hear  said  case  without  the  intervention  of  a 
jury,  and  to  award  said  judgment  for  said  plain- 
tiff against  said  defendant.^'  (6)  Because  peti- 
tioner had  no  right  to  bring  suit  for  the  use  of 
others,  and  there  is  no  law  for  one  to  recover 
costs  for  the  use  of  others.  (7)  "Because 
•  •  •  the  court,  before  proceeding,  would 
have  had  to  pass  an  order  setting  aside  said 
verdict  and  «  *  *  pudgment,  and  reopening 
both  said  verdict  and  judgment,  and  submitting 
them  to  a  jury,  or  in  reopening  said  verdict  ana 
judgment  to  have  entered  a  new  judgment  in 
said  case,  and  there  is  no  provision  of  law  for 
a  supplemental  judgment  in  favor  of  new  parties 
against  defendant." 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  631 ;   Dec  Dig.  {  329.*] 

4.  Appeal  and  Error  (8  719*)— Assignments 
of  Error— Necessitt. 

Points  referred  to  in  the  brief  of  counsel 
for  plaintiff  in  error,  but  not  raised  by  any 
assignment  of  error,  cannot  be  considered. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2968-2982;  Dec.  Dig.  i 
719.*] 

Error  from  Superior  Court,  Rabun  Coun- 
ty;  J.  J.  Klmsey,  Judge. 

Action  by  T.  E.  Carver,  for  use,  etc.,  against 
the  Pine  Mountain  Mica  &  Asbestos  Compa- 
ny. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

R.  E.  A.  Hamby  and  H.  H.  Dean,  for  plain- 
tiff in  error.  J.  B.  Jones,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


(134  Ga.  52) 
HEARD  et  al.  v.  COGGINS. 
(Supreme  Court  of  Georgia.     Feb.   18,  1910.) 

(Syllabus  by  the  Court.J 

1.  Trial  <§  252*)— Instructions  Not  Based 
ON  Evidence. 

In  its  charge  to  the  jury  upon  the  trial  of 
the  case  the  court  should  not  give  instructions 
which  are  unauthorized  by  the  evidence. 

[Ed.  Note.— For  other  case«,  see  Trial,  Cent. 
Dig.  «§  505,  59^-612 ;    Dec.  Dig.  S  252.*] 

2.  Sales  (§$  96,  104^— RmncDiss  of  Seller 
—Rescission. 

The  vendor  who  sells  and  delivers  property 
and  receives  therefor  the  Dotes  of  the  purchaser, 
in  the  absence  of  fraud,  cannot  rescind  the  trade 
without  the  consent  of  the  vendee;  and  the 
vendor  must,  also,  in  order  to  complete  the  re- 
scission, restore  the  status  quo. 

[Ed,  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |§  261,  271-273;    Dec.  I)ig.  §§  96,  104.*] 

Error    from     Superior     Court,     Cherokee 
County;  Geo.  F.  Gobe,  Judge. 


*For  other  cases  see  same  toptQ  and  ■ection  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date  ft  Reporter  T|]/*ey^ 
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Action  by  A.  L.  Oogglns  against  Linton 
Heard  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

L.  A.  Henderson,  P.  P.  Du  Pre,  and  H.  L. 
Patterson,  for  plaintiffs  in  error.  G.  I.  Teas- 
ley  and  J.  Z.  Foster,  for  defendant  in  error. 

BECK,  J.  A.  L.  Ck>ggins  brought  suit 
against  Linton  Heard  and  John  J.  Bruton, 
'  alleging  that  the  defendants  were  in  posses- 
sion of  two  certain  described  mules  belong- 
ing to  the  plaintiff,  valued  at  $500,  and  that 
they  refused  to  deliver  the  same.  He  sued 
also  for  the  hire  of  said  mules  at  the  rate 
of  $2  per  day.  Upon  the  trial  of  the  case 
the  plaintiff  introduced  evidence  to  show 
that  he  had  sold  the  mules  to  Seymour 
Heard  for  $500 ;  that  Heard  had  never  paid 
him  anything  on  them,  and  had  only  given 
his  promissory  note;  that  later,  when  Heard 
failed  financially  and  his  estate  was  about 
to  be  administered  by  the  bankrupt  court, 
the  plaintiff  sent  his  agent,  one  Collins,  to 
see  him  and  arrange  to  get  the  mules  back, 
which  Collins  did,  the  agreement  reached  be- 
ing that  Heard  was  to  return  the  mules  and 
Cogglns  was  to  give  him  back  his  note,  though 
Heard  was  to  pay  the  accrued,  interest  on 
the  note;  that  when  Cogglns  sent  for  the 
mules  Seymour  Heard  had  turned  them  over 
to  his  brother,  Linton  Heard,  but  promised 
that  he  would  later  deliver  them  to  the  plain- 
tiff, in  accordance  with  the  agreement  made 
with  Collins,  as  above  indicated.  According 
to  the  plaintiff's  evidence,  two  or  three  ef- 
forts were  made  to  get  the  mules  back,  and 
each  time  Seymour  Heard  promised  to  see 
that  they  were  returned,  but  offered  some 
excuse  for  letting  his  brother  hold  them  dur- 
ing the  pendency  of  his  bankruptcy  pro- 
ceedings. An  effort  was  made  to  get  Linton 
Heard,  then  in  possession  of  the  mules,  to 
deliver  them  to  the  plaintiff ;  but  he  likewise 
delayed  action  and  said  he  would  communi- 
cate with  his  brother  Seymour  about  the 
matter.  Finally  Seymour  Heard  left  the 
country,  and  Linton  Heard  then  claimed  that 
the  mules  had  been  transferred  to  him  by  his 
brother  Seymour,  along  with  other  person- 
alty, to  be  applied  on  a  debt  of  $2,500  which 
had  been  owing  to  him  by  his  brother  for  a 
year  and  a  half.  Linton  Heard  testified  that 
Seymour  Heard  had  delivered  him  the  mules, 
in  part  payment  of  this  debt,  before  any  de- 
mand was  ever  made  for  them  by  Cogglns, 
and  before  Ooggins  claimed  to  have  bought 
them  back  from  Seymour  Heard.  Linton 
Heard  had  subsequently  sold  them  to  John 
J.  Bruton,  the  other  defendant  in  the  case. 
Verdict  and  Judgment  was  rendered  against 
the  defendants  in  favor  of  the  plaintiff  for 
$400  as  the  value  of  the  mules,  and  for  $10 
per  month  for  13  months,  as  the  hire  of  them. 
The  defendants  filed  a  motion  for  a  new 
trial,  which  being  denied,  they  excepted. 

The  plaintiff  in  the  court  below  recognized 
the  necessity  of  showing  that  there  had  been 
a  rescission  of  the  trade  between  himself  and 


Seymour  Heard  whereby  the  latter  obtained 
title  to  and  possession  of  the  mules  sought 
to  be  recovered  in  this  action.  The  vendor^ 
Cogglns,  had  sold  the  mules  to  Seymour 
Heard,  taking  therefor  Heard's  notes  without 
reservation  of  title  In  Cogglns.  There  is  no 
evidence  tending  to  show  that  the  sale  of  the 
property  and  the  transfer  of  the  title  to  the 
vendee  was  in  any  way  vitiated  or  affected 
by  any  fraud  upon  the  part  of  the  purchaser ; 
In  fact,  there  is  no  contention  upon  the  part 
of  counsel  that  Seymour  Heard  procured  ti- 
tle and  possession  of  the  property  by  any 
fraudulent  conduct  or  statements.  That  be- 
ing true,  the  plaintiff  would  not  have  had 
the  right  to  rescind  the  trade  and  assert  ti- 
tle in  himself  to  the  property,  except  with 
the  consent  of  his  vendee  and  such  concur- 
rent agreements  and  acts  upon  his  own  part 
as  would  have  restored  the  status  Quo  ex- 
isting at  the  time  of  the  sale.  He  could  only 
continue  to  hold  the  notes  of  the  purchaser 
subject  to  the  order  of  the  latter  and  for  de- 
livery to  him.  The  mere  fact  that  the  pur- 
chaser of  the  mules  from  Cogglns  had  agreed 
to  return  the  mules,  and  that  he  had  not 
made  any  payment  of  the  purchase  money^ 
would  not  effect  a  rescission  of  the  trade,  un- 
less at  the  same  time  Cogglns  had  returned 
the  purchase-money  notes  or  taken  some  oth- 
er step  that  would  have  terminated  the  rela- 
tion of  creditor  and  debtor  between  him  and 
the  maker  of  the  notes.  The  evidence  in  the 
case  is  so  confused  that  it  is  impossible  ta 
ascertain  from  it  the  exact  terms  of  the 
agreement  between  the  plaintiff  and  Seymour 
Heard,  relative  to  the  return  of  the  property 
to  the  former.  The  plaintiff  himself  in  his 
testimony  frequently  used  the  expression,  "I 
bought  tiie  mules  from  Mr.  [Seymour]  Heard.'* 
And  he  also  testifies  that  he  paid  him  back 
the  money,  after  having  declared  in  another 
portion  of  his  testimony  that  he  had  not  re- 
ceived a  dollar  from  him.  But  if  we  con- 
strue this  testimony  to  mean  that  he  had 
agreed  to  take  back  the  mules  without  exact- 
ing payment  for  them  by  the  purchaser,  it 
still  appears  from  the  evidence  in  the  case 
that  he  continued  to  hold  the  notes,  not  la 
the  right  of  the  maker  and  subject  to  his  or- 
der, but  for  the  purpose  of  collecting  the 
interest  due  on  them. 

Among  others,  there  are  certain  grounds- 
of  the  motion  for  a  new  trial  in  which  error 
is  assigned  upon  the  charge  of  the  court  ta 
the  Jury  upon  the  subject  of  rescission  of 
the  contract  of  sale  between  the  plaintiff  and 
Seymour  Heard;  the  same  being  criticised 
upon  the  ground  that  the  charge  upon  the 
subject  of  rescission  was  unauthorized  by  the 
evidence,  and  that  it  does  not  correctly  state 
the  law  upon  the  subject  of  rescission.  Un- 
der the  facts  appearing  in  the  record,  botb 
exceptions  are  well  taken.  The  charge  of 
the  court  which  submitted  to  the  Jury  the 
question  as  to  whether  there  had  been  a  re- 
scission of  the  trade  or  not  was  without  evi- 
dence to  authorize  it    And,  furthermore,  the 
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charge  upon  the  subject  of  rescission,  which 
is  complained  of  in  the  motion  for  a  new 
trial,  was  open  to  the  criticism  that  it  er- 
roneously stated  the  law  to  the  Jury  when 
they  were  instructed  that  Cogglns  could  him- 
self, independently  of  consent  upon  the  part 
of  Seymour  Heard,  rescind  the  contract  of 
sale  by  which  the  latter  had  obtained  posses- 
sion of  the  mules  and  the  title  thereto. 

Other  assignments  of  error  are  made  in 
the  motion  for  a  new  trial ;  but  it  is  unneces- 
sary to  pass  upon  them,  as  the  questions 
raised  thereby  grew  out  of  occurrences  which 
are  not  likely  to  recur  upon  the  next  trial. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(134  Oa.  66) 
MONTGOMERY  et  al.  ▼.  ROBERTSON. 
(Supreme  Court  of  Georgia.    F^b.  18,  1910.) 

(SyUahuM  hy  the  Court.) 

1.  Yen  DOB    AND     PUBCHASEB     (|     165*)— CON- 

TBACT  —  Descbiption—Dbficiency— Right 

or  Recovebt  —  Pleading  —  Fbaitd— Sum- 

czENCT  of  Allegation. 

Where  land  was  sold  and  conveyed  by  the 
tract,  'the  number  of  acres  being  mentioned  in 
the  deed  only  as  part  of  the  description  and  not 
by  way  of  covenant,  and  it  being  recited  that 
the  land  contained  so  many  acres,  "more  or 
less,'*  in  the  absence  of  actual  fraud,  no  recov- 
ery can  be  had  by  the  purchaser  against  the 
vendor  on  account  of  a  oefidency  in  the  quan- 
tity of  land  contained  in  the  tract  described. 
Kendall  v.  Wells,  126  Ga.  843.  55  S.  EX  41; 
Emlen  v.  Roper,  133  Ga.  72%  66  S.  B.  034. 

(a)  If  the  action  in  the  present  case  be  treat- 
ed as  one  for  a  deficiency  in  the  quantity  of  land 
contained  in  a  tract  conveyed  and  described  as 
containing  a  certain  number  of  acres,  "more  or 
less,"  there  was  no  sufficient  all  nation  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Oent  Dig.  8  329;  Dec.  Dig.  S  165.*] 

2.  VEWDOB    and     PtTBCHASEB     (8     349*)— CON- 

TB ACT— Action  fob  Defioienot— Pleading. 
In  so  far  as  the  petition  sought  to  recover 
on  the  ground  that  the  vendor  had  pointed  out 
to  the  vendee  a  certain  line  as  being  the  cor- 
rect boundary  line  between  the  tract  conveyed 
and  an  adjoining  tract,  and  that  this  was  not 
the  true  dividing  line,  it  was  insufficient.  It 
failed  to  allege  that  the  line  thus  pointed  out 
was  not  In  fact  the  correct  line  between  the  two 
tracts  of  land,  or  what  was  the  true  line,  merely 
alleging  that  he  had  been  misled,  and  that  the 
processioners,  appointed  in  part  on  his  applica- 
tion, had  marked  a  different  line^  and  that  the 
▼enaor  had  notice  of  the  processioning;  it  not 
appearing  that  he  was  an  adjoining  landowner, 
or  that  the  line  so  marked  lay  between  the  line 
80  conveyed  and  any  land  owned  by  him.  Civ. 
Ck>de  1895,  §  3245. 

(a)  If  the  allegations  contained  in  the  record 
before  this  court  are  correctly  set  forth,  it  would 
seem  that  the  line  alleged  to  have  been  pointed 
ont,  if  correct,  would  have  given  plaintiff  less 
land  than  he  actually  obtained.  He  nurchased 
the  northeast  half  of  land  lot  No.  2G8.  The 
boundary  on  the  southern  and  western  sides  was 
therefore  the  remainder  of  that  land  lot.  This 
left  only  two  other  sides,  to  wit,  the  north  and 
east  sides  of  the  tract  conveyed.  Apparently  the 
line  which  it  is  claimed  encroached  upon  the 
tract  sold  was  on  the  east  side.  The  allegation 
is  that  the  vendor  informed  the  vendee  that  the 
true  line  between  these  two  lots  lay  about  16^ 


chains  "west"  of  the  line  mailced  by  the  procee 
sioners.  If  this  be  correct,  the  line  pointed  out 
would  leave  less  in  the  fract  conveyed  than  the 
line  marked  by  the  processioners.  If  the  ad- 
jacent lot  lay  north  of  that  conveyed,  then  the 
allegation  that  the  line  pointed  out  was  '*west" 
of  the  procesaioncrs*  line  would  be  meaningless. 

[Ed.  Note.— For  other  oases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  §  349.*] 

Error  from  SHiperior  Gonrt,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  J.  M.  Robertson  against  A.  B. 
Montgomery  and  others.  A  demurrer  to  the 
petition  was  overruled,  and  defendants  bring 
error.    Reversed. 

J.  M.  Robertson  filed  his  petition  to  the 
superior  court  of  Floyd  county,  which  alleg- 
ed, among  other  things,  substantially  as  fol- 
lows: Mrs.  Jeannette  B.  McGovem  is  a  resi- 
dent of  the  state  of  California,  and  is  with- 
out the  jurisdiction  of  the  court  Mrs.  Rosa 
M.  Barnwell  is  a  resident  of  Fulton  county, 
Ga.,  and  Mrs.  Joseph  M.  Graham  and  A. 
Blair  Montgomery  are  residents  of  Floyd 
coimty,  Ga.  On  the  1st  day  of  April,  1005, 
the  four  persons  just  named  executed  and  de- 
livered to  petitioner  a  deed  to  the  following 
described  lands,  lying  in  the  Fourth  district 
and  Fourth  section  of  Floyd  county,  Ga.: 
**The  northeast  half  (%)  of  lot  No.  two  hun- 
dred and  sixty-eight  (268),  said  whole  lot  be- 
ing in  the  form  of  a  parallelogram,  and  the 
half  hereby  conveyed  being  all  that  part  of 
said  lot  lying  north  and  east  of  a  straight 
line  drawn  diagonally  from  the  southeast 
comer  of  said  lot  through  the  central  point 
of  said  lot  to  the  northwest  corner  of  the  lot, 
the  half  of  said  lot  hereby  conveyed  contain- 
ing eighty  acres,  more  or  less."  The  deed 
contained  the  following  express  warranty,  to 
wit:  "And  the  said  parties  of  the  first  part, 
their  heirs,  executors,  administrators  and  as- 
signs, the  said  bargained  premises  unto  the 
said  party  of  the  second  part,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  against 
said  parties  of  the  first  part,  their  heirs, 
executors,  administrators,  assigns,  and  all 
and  every  person  or  persons,  shall  and  will 
warrant  and  ever  defend  by  virtue  of  these 
presents."  Petitioner  attempted  to  take  pos- 
session of  the  property  which  had  been  point- 
ed out  to  him  as  80  acres  of  lot  268,  convey- 
ed by  said  deed,  when  he  was  stopped  by  B. 
M.  Busby,  who  claimed  that  a  part  of  said 
property  was  embraced  within  the  limits  of 
lot  No.  267,  which  immediately  adjoined  lot 
No.  268,  and  of  which  Busby  was  owner. 
Thereupon  application  was  made  by  petition- 
er and  others  to  the  land  processioners  of  the 
district  to  trace  out  and  determine  the  lines 
around  lot  No.  268,  and  the  Une  between  the 
northeast  and  the  southwest  halves  of  said 
lot  The  processioners  proceeded  in  accord- 
ance with  law,  after  notice  to  adjoining  land- 
owners, and  traced  out  and  surveyed  said 
lands  and  established  the  lines  between  267 
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and  268  and  the  line  between  the  northeast 
and  southwest  half  of  said  lot  No.  268,  and 
filed  their  return  with  a  plat  in  the  office  of 
the  ordinary  of  the  county  In  accordance  with 
law.  The  processloners  established  what  is 
known  as  the  Knight  line  to  be  the  true  di- 
viding line  between  lots  267  and  268,  thereby 
sustaining  the  contentions  of  E.  M.  Busby. 
Said  line  would  leave  only  about  90  acres  in 
said  lot  268,  and  only  about  45  acres  in  that 
portion  of  said  lot  ''lying  north  and  east  of 
a  straight  line  drawn  diagonally  from  the 
southeast  corner  of  said  lot  through  the  cen- 
tral point  of  said  lot  to  the  northwest  corner 
of  the  lot  Instead  of  80  acres,  as  conveyed  by 
said  deed."  Defendants  and  their  agents  in- 
formed petitioner  that  the  true  line  between 
lots  267  and  268  lay  about  IQV2  chains  west 
of  said  Knight  line,  and  pointed  out  the  same 
to  him  as  such  true  line,  and  the  first  he  knew 
of  any  dispute  with  reference  to  the  line 
was  when  he  was  stopped  from  cutting  the 
timber  by  B.  M.  Busby. 

The  deficiency  in  said  land  Is  so  great  as 
to  justify  the  suspicion  of  willful  deception, 
and  certainly  it  is  such  a  mistake  as  to 
amount  to  fraud.  Defendants  had  notice  that 
the  land  would  be  processioned,  and  they  had 
opportunity  to  appear  and  defend  petitioner's 
interest  in  said  proceeding;  but  they  failed 
and  refused  so  to  appear.  Petitioner  paid 
the  defendants  for  the  land,  and  for  some 
other  land  purchased  at  the  same  time,  the 
sum  of  $2,875.  A  fair  and  reasonable  price 
for  the  land  above  described,  had  there  been 
80  acres  thereof,  as  conveyed,  would  have 
been  $500,  but  the  45  acres  in  the  said  north- 
east half  of  said  lot,  as  found  by  the  proces- 
sloners, is  not  worth  exceeding  $250.  It  was 
also  alleged  that  petitioner  had  been  put  to 
an  expense  of  $50  or  more  by  reason  of  the 
processloners'  proceeding,  for  which  he  should 
be  reimbursed.  The  prayer  was  for  process 
and  for  judgment  against  said  defendants  l[or 
$300.  The  defendants  filed  a  demurrer,  and 
afterwards,  in  order  to  meet  some  of  the  ob- 
jections raised  by  the  demurrer,  the  plaintiff 
amended  by  setting  forth  a  description  of 
other  property  described  in  the  deed,  so  as 
to  show  all  of  the  property  for  which  the 
consideration  of  $2,875  was  paid.  The  amend- 
ment also  contained  an  allegation  that  by  rea- 
son of  the  deficiency  In  the  number  of  acres 
conveyed,  as  set  out  in  the  original  petition, 
petitioner  is  entitled  to  an  apportionment  of 
the  purchase  price  of  said  lands  to  the  ex- 
tent and  in  the  manner  claimed  in  the  peti- 
tion, with  interest  thereon.  The  defendants 
again  demurred  to  the  petition  as  amended, 
and  the  plain tiflP  again  amended  by  making 
reference  to  paragraph  7  of  the  original  peti- 
tion, which  charged  "that  defendants  and 
their  agents  informed  petitioner  that  the  true 
line  between  lots  267  and  268  lay  about  16% 
chains  west  of  said  Knight  line,  and  pointed 


out  the  same  to  him  as  such  true  line,  and 
the  first  he  knew  of  any  dispute  with  refer- 
ence to  the  line  was  when  he  was  stopped 
from  cutting  the  timber  by  the  said  E.  M. 
Busby,  as  aforesaid";  and  by  alleging,  fur- 
ther, that  "all  of  said  conduct  and  representa- 
tions misled  your  petitioner,  and  he  was  thus 
defrauded  into  believing,  and  he  did  believe, 
on  account  of  said  representations,  that  the 
line  was  at  the  place  so  pointed  out,  and  that 
he  was  getting  the  land  described  in  the  deed 
and  so  pointed  out  to  him,  and  that  the  same 
contained  80  acres."  One  of  the  grounds  of 
the  demurrer  was  "because  the  petition,  as 
amended,  sets  out  no  cause  of  action  against 
the  said  defendants  or  either  of  them,  either 
in  law  or  equity,"  The  demurrer  was  over- 
ruled, and  the  defendants  excepted. 

Denny  &  Harris,  for  plaintiffs  in  error. 
John  W.  &  Q.  E.  Maddox»  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


(1S4  Oa.  TdD 

BEARDEN  &  TURNBULL  ▼.  HOLLAND. 
HOLLAND  V.  BEARDEN  &  TURNBULL. 

(Supreme  Court  of  Georgia.     Feb.  18,  1910.) 

(Syllabiu  hy  the  Court,) 

1.  Trial  (§  250*)— Refusal  op  Requests — 
Charges  Not  based  on  Evidence, 

The  pleadings  and  evidence  in  this  case  did 
not  require  the  court  to  charge  on  the  hypothe- 
sis of  e8topx>el,  or  of  consent  by  the  landlord  for 
his  tenant,  holding  through  a  contract  under 
the  act  of  1901  as  amended  by  that  of  1003 
(Acts  1901,  p.  64;  Acts  1903,  p.  91),  to  move 
from  his  land,  abandon  his  contract  with  the 
landlord,  and  become  employed  b^  the  owner  of 
other  lands,  and  the  employing  him  by  the  own- 
ers on  the  faith  thereof.  Accordingly,  there 
was  no  error  in  omitting  to  charge  on  that  sub- 
ject, or  in  refusing  to  give  the  charge  invoked 
by  request  of  the  defendants. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  584-^586;    Dec.  Dig.  §  250.*] 

2.  New   Trial   (§  18*)— Grounds— Overrul- 
ing Demurrer. 

The  overruling  of  a  demurrer  furnishes  no 
ground  of  a  motion  for  a  new  trial,  and  can- 
not be  reviewed  by  that  means. 

[Ed.  Note.— For  other  cases,  see  New  Trials 
Cent.  Dig.  §  27;  Dec.  Dig.  §  18.*] 

3.  New  Trial  (§  128*)— Sufficiency  of  Mo- 
tion. 

A  mere  general  statement  in  a  motion  for 
a  new  trial  that  "there  is  no  valid  law  under 
which  a  recovery  could  be  had  in  said  case,  or 
under  which  a  verdict  could  be  sustained,"  rais- 
es no  question  as  to  the  validity  of  any  particu- 
lar law,  and  adds  nothing  to  the  general  grounds 
complaining  of  the  verdict  as  contrary  to  law 
and  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial* 
Dec.  Dig.  §  128.*1 

4.  Proper  Verdict. 

In  the  light  of  the  evidence  and  the  entire 
record,  the  verdict,  approved  by  the  presiding 
judge,  will  not  be  set  aside  by  this  court. 


«For  other  oases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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5.  Cboss-Bill  of  Exceptions  Dismissed. 

The  judgment  complained  of  in  the  main 
bill  of  exceptions  being  affirmed,  the  cross-bill 
.is  dismissed. 

E^fror  from  Superior  Conrt,  Morgan  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  between  Bearden  ft  Tumbull  and  J. 
H.  Holland.  E^m  the  judgment  Bearden  & 
Tumbull  bring  error.  Affirmed  on  main  bill 
of  exceptions,  and  cross-bill  of  'exceptions 
dismissed. 

F.  C.  Foster,  Sr.,  for  plaintiif  in  error. 
Percy  Middlebrooks  and  Sam'l  H.  Sibley,  for 
defendant  In  error. 

LUMPKIN,  J.  Judgment  on  main  bill  of 
exceptions  affirmed.  Cross-bill  of  exceptions 
dismissed.    All  the  Justices  concur. 


CU4  Ga.  107) 

THOMASON   V.  PICKETT. 
(Supreme   Court  of  Georgia.     Feb.  22,  1910.) 

(Syllabus  by  the  Court.) 

Cancellation  of  Instbuhents  ({  37*)-'Pe- 
tition—Restobation  of  Consideration. 
The  petition  originally  sought  specific  per- 
formance of  an  alleged  contract  for  the  ex- 
change of  land  and  personal  property,  exceeding 
$50  m  value.  It  was  twice  amended  in  sub- 
stance and  prayer.  Partial  performance  was 
alleged,  by  exchange  of  deeds,  conveying  land 
by  each  to  the  other,  and  delivery  of  possession 
of  personal  property  by  plaintiff  to  defendant. 
The  land  conveyed  by  defendant  was,  by  direc- 
tion of  plaintiff,  conveyed  to  a  third  person  (who 
was  not  a  party  to  the  suit)  as  security  for  a 
debt.  It  was  not  alleged  that  plaintiff  redeemed 
the  land  or  obtained  a  deed  thereto.  Fraud  was 
alleged  in  general  terms  against  the  defendant. 
In  the  amendments  allegations  were  made  to 
the  effect  that  it  was  not  in  the  power  of  de- 
fendant to  perform,  and  thereupon  prayers  were 
made  as  follows:  (a)  For  rescission  of  the  first 
contract;  (b)  that  title  to  the  property,  real 
and  personal,  surrendered  to  defendant  be  de- 
creed to  be  in  plaintiff;  (c)  that  plaintiff  have 
Judgment  against  defendant  "for  the  value  of 
any  such  personal  property  which  is  not  now 
in  the  possession  of  defendant/*  and  "for  the 
damages  already  accrued  to  plaintiff  on  account 
of  the  frauds  of  the  defendant  and  his  failure 
to  carry  out  his  contract"  After  praying  for 
the  relief  indicated,  it  was  finally  alleged  that 
"plaintiff  hereby  offers  to  reconvey  to  defend- 
ants the  Charles  land,  which  is  all  that  plaintiff 
has  received  from  defendant."    Held: 

1.  The  allegations  were  not  8ufl3cient  to  show 
that  plaintiff  was  in  a  position  to  restore  the 
defendant's  property,  ana  to  entitle  him  to  de- 
mand rescission. 

2.  In  the  absence  of  a  right  to  rescind,  there 
was  no  right  to  recover  the  property  held  by  de- 
fendant under  the  alleged  contract. 

3.  The  allegations  Telating  to  damages  on  ac- 
count of  fraud  and  breach  of  the  contract  are 
not  of  such  character  as  to  show  a  right  of  re- 
covery on  either  account. 

4.  There  was  no  error  in  dismissing  the  peti- 
tion on  general  demurrer. 

[E3d.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  {  73;  Dec.  Dig.  § 
87.*] 

EJrroT  from  Superior  Court,  Cherokee  Coun- 
ty; Geo.  F.  Gober,  Judge. 


Action  by  T.  J.  Thomason  against  T.  Pick- 
ett. Judgment  of  dismissal,  and  plaintiff 
brings  error.    AfiSrmed. 

N.  A.  Morris,  J.  G.  Roberts,  Conyers  &  Col- 
quitt, and  G.  I.  Teasley,  for  plaintiff  in  error. 
P.  P.  DuPre  and  J.  Z.  Foster,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  af&rmed.  All 
the  Justices  concur. 


(184  Ga.  1S8) 
OEMLER  V.  GREEN. 

(Supreme  Court  of  Georgia.     March  8,  1910.) 

(Syllabus  by  the  Court.) 

Interlocutoby        Injunction        Properly 
Granted. 

Under  the  pleadings  and  evidence  in  the 
case,  it  does  not  appear  that  the  court  erred  in 
granting  the  interlocutory  injunction. 

(Additional  Syllabus  by  Editorial  Staff.) 

Boundaries  (5  14*)— Waters— Construction 
of  Language  of  Description. 

A  grant  from  King  George  II  to  an  island 
in  Georgia,  bounded  on  certain  sides  by  the 
ocean  and  rivers  and  *'north westerly  by  large 
marshes,"  did  not  convey  the  marshes,  but  they 
are*  points  beyond  which  the  island  conveyed 
does  not  go. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  S§  102-107;    Dec  Dig.  §  14.*] 

Atkinson.  J.,  dissenting. 

Error  from  Superior  Court,  Chatbam  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  Anthony  Green  against  Augustus 
Oemler.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Osborne  &  Lawrence,  for  plaintiff  in  er- 
ror.   Travis  &  Travis,  for  defendant  in  error. 

BECK,  J.  Anthony  Green  brought  his 
equitable  petition  against  Augustus  Oemler, 
praying  for  an  injunction  to  restrain  the  de- 
fendant from  interfering  with  the  free  access 
of  petitioner  and  his  agents  to  enter  upon 
certain  leased  territory  for  the  purpose  of 
taking  oysters  therefrom,  or  exercising  any 
of  his  rights  under  his  lease.  The  lease  re- 
ferred to  had  been  obtained  by  plaintiff  in 
the  month  of  April,  1901,  from  the  commis- 
sioners of  Chatham  county,  in  accordance 
with  the  provisions  of  the  acts  of  the  Legis- 
lature of  1889  and  1891,  relative  to  the  leas- 
ing of  territory  for  planting  oysters  and  their 
cultivation,  and  included  in  the  lands  de- 
scribed in  the  lease  as  five  acres  of  land  un- 
der water  in  Rhodes  or  Sandy  Bottom  creek. 
Petitioner  alleged  that  he  had  planted  oy- 
sters on  said  land  In  accordance  with  the 
terms  of  said  lease  and  the  law  under  which 
the  same  was  executed,  and  Oemler  had  in- 
terfered with  petitioner  and  had  prevented 
him  from  exercising  his  rights  In  said  leased 
territory  and  from  entering  upon  the  same 
and  planting  oysters  thereon  or  gathering 
oysters    therefrom;    that   Oemler   had   been 


•For  other  cases  tee  same  topto  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Ind^^zes 
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taking  oysters  from  the  territory  leased,  and 
would  continue  to  do  so  unless. restrained  by 
law;  and  that  by  reason  of  the  fact  that  oy- 
sters are  a  "growing  commodity,"  and  for 
other  reasons  set  out  in  the  petition,  it  was 
impossible  for  petitioner  to  ascertain  the 
amount  of  damages  he  has  suffered  or  will 
suffer,  unless  the  defendant  should  be  re- 
strained from  taking  oysters  from  the  leased 
territory.  Among  other  things  not  material 
now  to  be  considered,  the  defendant  set  up 
in  his  answer  the  following:  That  Rhodes 
or  Sandy  Bottom  creek  is  a  stream,  and' not 
an  arm  of  the  sea;  that  it  is  not  a  navigable 
stream;  that  it  is  incapable  at  any  season 
of  the  year  of  bearing  upon  its  bosom  boats 
loaded  with  freight  in  the  regular  course  of 
trade;  and  that  defendant  had  title  to  and 
the  use  and  possession  of  said  stream  by  vir- 
tue of  the  following  facts:  Rhodes  creek  Is 
an  unnavigable  stream  lying  partially  across 
Wassaw  Island;  that  King  George  11^  in 
1756,  granted  Wassaw  Island,  together  with 
all  lakes,  ponds,  and  fishings,  including  the 
lands  in  dispute,  and  from  him  the  defendant 
held  a  lease  not  yet  terminated;  that  defend- 
ant was  engaged  in  the  oyster  industry,  and 
had  expended  large  sums  of  money  planting 
oysters  to  supply  his  oyster  factory;  that  he 
had  been  planting  the  portion  of  Rhodes  or 
Sandy  Bottom  creek  suitable  for  the  cultiva- 
tion of  oysters  since  the  year  1888.  Plaintiff 
Introduced  In  evidence  the  lease  from  the 
commissioners  of  Chatham  county,  a  copy  of 
which  was  attached  to  the  petition,  and 
which  covered  15  acres  of  land  in  Rhodes  or 
Sandy  Bottom  creek.  He  also  introduced  the 
affidavits  of  several  witnesses,  describing  the 
oyster  territory  in  controversy,  the  character 
of  Rhodes  creek,  and  showing  the  quantity 
of  oysters  planted  by  the  plaintiff.  He  in- 
troduced certain  charts  also.  Defendant  In- 
troduced in  evidence  a  lease  from  one  George 
Parsons  to  himself  and  numerous  convey- 
ances and  other  muniments  of  title  to  his  les- 
sor. Parsons,  and  among  others  a  copy  of  the 
grant  from  King  George  II  to  James  Dev- 
eaux,  which  was  the  first  link  in  the  chain  of 
title  to  Parsons.  Upon  the  interlocutory 
hearing  the  court  granted  the  injunction  as 
prayed,  and  the  plaintiff  in  error  excepted. 

In  the  grant  from  King  George  II  to  James 
Deveaux  we  find  the  following  description  of 
the  property:  "All  that  tract  of  land  contain- 
ing 1,000  acres,  being  an  island  in  our  prov- 
ince of  Georgia,  known  by  the  name  of  Was- 
saw, bounded  on  the  southeast  by  the  Ocean, 
on  the  northeast  by  Wassaw  River  and  Sound, 
southwesterly  by  Little  Wassaw  Inlet  and 
River  and  northeast  by  Wassaw  River  and 
Sound,  southwesterly  by  little  Wassaw  Inlet 
and  River  and  northwesterly  by  Large  Marsh- 
es. Having  such  shape,  form,  and  marks  as 
appears  by  a  plat  thereof  hereunto  annexed, 
together  with  all  woods,  underwoods,  timber 
and  timber  trees,  lakes,  ponds,  fishings  wa- 
ters, watercourse,  profits,  commodities,  here- 


ditaments, and  appurtenances  whatsoever, 
thereunto  belonging  or  in  any  wise  appertain- 
ing." The  grant  contains  also  certain  stipu- 
lated provisions  and  conditions,  which  are  in 
part  as  follows:  **This  present  grant  US  upon 
condition  nevertheless,  that  he  the  said 
James  Deveaux,  heirs  or  assigns,  shall  and 
do,  within  three  years  after  the  date  here- 
of, for  every  fifty  acres  of  plantable  land 
hereby  granted,  clear  and  work  three  years 
after  the  date  hereof,  for  every  fifty  acres  of 
plantable  land  hereby  granted,  clear  and  work 
three  acres  at  least,  in  that  part  thereof,  as 
he  or  they  shall  judge  most  convenient  or 
advantageous,  or  else  do  clear  and  drain 
three  acres  of  .swamp  or  sunken  grounds,  or 
drain  three  acres  of  marsh,  if  any  such  con- 
tained herein."  The  court  below  in  constru- 
ing the  grant  held  that,  **so  far  from  convey- 
ing the  marshes,  the  marshes  are  used  to 
limit  the  island.  They  are  not  part  of  the 
Island.  They  are  the  point  beyond  which  the 
island  is  not  to  go." 

We  are  of  the  opinion  that  this  construc- 
tion given  by  the  court  below  to  the  grant 
to  Deveaux  was  correct,  and  the  exceptions 
thereto  present  no  reason  for  reversing  the 
ruling  predicated  on  that  construction. 

In  the  case  of  Prey  v.  Oemler,  120  Ga.  223, 
47  S.  E.  546,  the  questions  decided  are  not 
the  same  as  those  here  presented  and  decid- 
ed. There  the  act  of  1902  (Acts  1902,  p.  108) 
was  treated  as  applicable,  and  the  case  was 
tried  in  the  light  of  and  with  reference  to  it 
There  were  suggestions  of  the  unconstitu- 
tionality of  that  act  as  affecting  the  case; 
but  it  was  held  that  the  statements  on  that 
subject  failed  to  make  any  constitutional 
question  for  decision.  In  the  case  at  bar  the 
act  of  1902  wasr  not  relied  on  by  either  party 
as  applicable,  but  the  case  was  made  to  turn 
on  the  proper  construction  of  the  grant  from 
the  Crown.  Neither  the  application,  con- 
struction, or  constitutionality  of  the  act  is 
here  involved.  We  have  been  asked  to  re- 
view the  decision  in  Johnson  v.  State,  114  Ga. 
790,  40  S.  E.  807.  But  under  the  ruling  above 
made,  it  is  unnecessary  to  do  so. 

It  may  be  mentioned  that  in  the  grant  un- 
der consideration  reference'  is  made  to  the 
territory  granted  a»  "having  such  shape, 
forms,  and  marks  as  appears  by  a  plat  .there- 
of hereunto  annexed."  The  record  disclosed 
that  the  plat  had  been  lost,  and  no  copy  of 
it  was  before  the  court  The  trial  judge  and 
this  court  have  therefore  been  compelled  to 
construe  the  grant  from  its  terms  without 
such  plat. 

Upon  a  consideration  of  the  entire  record, 
it  does  not  appear  that  the  court  erred  in 
granting  the  interlocutory  injunction. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness,  and 

ATKINSON,  J.  (dissenting^.  The  grant 
conveyed  Wassaw  Island  as  an  island.    All 
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nude  evidence  was  Introdnced  showing  a  well- 
defined  Island  which  contained  woodland  and 
marsh  land.  It  was  bounded  north  and 
northeast  by  Wassaw  rirer  (now  Wilmington 
river)  and  Wassaw  Sonnd;  east  and  south- 
east by  the  Atlantic  Ocean;  west  and  south- 
west by  Wassaw  Sound  and  Wassaw  river 
(now  Odingsell  river);  northwest  by  Romer- 
ley  creek,  a  well-defined  stream  of  water  at 
low  and  ordinary  stages  of  the  tide.  Beyond 
the  creek  were  large  marshes.  In  the  grant 
of  the  property  as  an  island  the  "large  marsh- 
es" mentioned  as  the  northwestern  boundary 
of  the  property  granted  had  reference  to  the 
marshes  beyond  Romerley  creek.  Giving  the 
grant  this  construction,  it  embraced  Rhodes 
creek. 


a34  Ga.  48) 

GANN  V.  RUNYAN  at  aL 
(Supreme  Court  of  Georgia.     Feb.  18,  1910.) 

(8yllabu9  hy  the  Court,) 

EXECTTTOBS    AND    AOICINISTBATOBS    (§    130*)— 

Tenaitot  in  Common  (f  15*)— Possession 

OF    Realty— Rights    of   Administbatob— 

Advebse  Possession. 

Under  the  pleadings  and  evidence,  con- 
sidered as  a  whole,  it  was  erroneoas  for  the 
court  to  direct  a  verdict 

[IQd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §  538;  Dec. 
Dig.  4  130:*  Tenancy  in  Common,  Cent  Dig. 
K  48,  44 ;  Dec.  Dig.  §  16.*] 

E&Tor  from  Superior  Court,  Cobb  Ck)unty; 
Geo.  F.  Gober,  Judge. 

Action  by  G.  B.  Gann,  .administrator, 
against  Laura  Runyan,  administratrix,  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

H.  B.  Moss  and  J.  £.  Mozley,  for  plaintlfT 
in  error.  J.  Z.  Foster,  for  defendants  in  er- 
ror. 

ATKINSON,  J.  G.  B.  Gann,  as  adminis- 
trator upon  the  estate  of  F.  Runyan,  deceas- 
ed, instituted  suit  against  Mrs.  Laura  Runyan, 
as  administratrix  upon  the  estate  of  F.  W. 
Runyan,  deceased,  and  sole  heir  of  her  intes- 
tate, and  also  against  J.  A.  Runyan.  The 
suit  was  for  the  recovery  of  an  undivided  one- 
half  interest  in  a  certain  lot  of  land  In  the 
town  of  Austell,  containing  one-half  of  an 
acre,  mote  or  less,  on  which  was  situated  a 
two-room  house,  for  cancellation  of  a  deed 
executed  by  J.  A.  Runyan,  "as  legal  agent  for 
F.  Runyan,  deceased,"  purporting  to  convey 
the  land  to  F.  W.  Runyan^  and  for  other  re- 
lief. Mrs.  Laura  Runyan,  individually  and 
in  her  representative  capacity,  answered  the 
petition,  but  J.  A.  Runyan  did  not  On  the 
trial,  after  both  sides  had  introduced  evi- 
dence, the  judge  directed  a  verdict  in  favor 
of  the  defendants,  and  the  plaintiff  by  a  di- 
rect bill  of  exceptions  assigned  error. 

On  the  trial  it  appeared  that  the  plaintiiTs 
intestate  died  seised  and  possessed  of  an  un- 


divided one  baJf  interest  fn  the  land  in  dis- 
pute; the  defendant's  intestate,  who  was  then 
in  life,  being  seised  and  possessed  of  the  oth- 
er half  Interest.  There  were  several  heirs  at 
law,  one  of  whom  was  the  defendant's  intes- 
tate. The  defendant's  pleadings  and  evidence 
were  to  tbe  effect  that  her  intestate,  while  in 
life,  purchased  the  interest  of  his  coheirs  in 
his  father's  estate  in  the  land  In  question; 
but  there  was  a  conflict  of  evidence  as  to 
whether  he  had  really  purchased  the  interest 
of  two  of  them.  It  did  not  appear  that  the 
plaintiff's  intestate  owed  any  debts,  or  that 
the  plaintiff  had  been  granted  an  order  of  sale 
by  the  ordinary,  or  that  be  had  previously 
been  in  the  possession  of  the  land.  There- 
fore, if  the  plaintiff,  as  administrator,  was 
entitled  to  recover  from  the  defendant,  who 
occupied  the  position  of  an  lielr  of  his  intes- 
tate (Adams  v.  Phillips,  182  Ga.  455,  64  S.  B. 
407),  It  was  only  for  the  purpose  of  making 
distribution  among  the  heirs  of  his  intestate. 
It  Is  provided  as  follows  in  the  Civil  Code: 

'*Sec.  3358.  Upon  the  death  of  the  owner  of 
any  estate  in  realty,  which  estate  survives 
him,  the  title  vests  immediately  in  his  heirs 
at  law.  The  title  to  all  other  property  owned 
by  him  vests  in  the  administrator  of  his  es- 
tate for  the  benefit  of  the  heirs  and  creditors." 

"Sec.  3061.  An  absolute  or  fee-simple  estate 
is  one  in  which  the  owner  is  entitled  to  the 
entire  property,  with  unconditional  power  of 
disposition  during  his  life,  and  descending  to 
his  heirs  and  legal  representatives  upon  his 
death  intestate.  Realty  descends  directiy  to 
the  heirs,  subject  to  be  administered  by  the 
legal  representative,  if  there  be  one,  for  the 
payment  of  debts  and  the  purpose  of  distri- 
bution. If  there  be  a  legal  representative,  the 
right  to  recover  it  is  In  him;  if  there  be  none, 
the  heirs  may  sue  in  their  own  name." 

"Sec.  3358.  The  administrator  may  recover 
possession  of  any  part  of  the  estate  from  the 
heirs  at  law,  or  purchasers  from  them;  but 
in  order  to  recover  lands,  it  is  necessary  for 
him  to  show,  upon  the  trial,  either  .that  the 
property  sued  for  has  been  in  his  possession, 
and  without  his  consent  is  now  held  bj  the 
defendant,  or  that  it  is  necessary  for  him  to 
have  possession  for  titie  purpose  of  paying  the 
debts  or  making  a  proper  distribution.  An 
order  for  sale  or  distribution,  granted  by  the 
ordinary  after  notice  to  the  defendant,  shall 
be  conclusive  evidence  of  either  fact" 

Under  these  provisions,  construed  together, 
although  there  may  he  no  order  of  sale  grants 
ed  by  the  ordinary,  and  the  administrator 
may  never  have  been  in  possession,  and  there 
may  be  no  debts,  and  the  heirs  of  the  intes- 
tate may  all  be  sui  juris,  yet  if  the  conditions 
are  such  that  a  sale  of  realty  left  by  the  in- 
testate would  be  necessary  in  order  to  make 
proper  distribution  among  the  heirs,  the  ad- 
ministrator might  recover  possession  from  an 
heir  or  one  occupying  the  position  of  an  heir. 
See,  on  the  general  subject,  McCook  v.  Pond, 
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72  Ga.  150;  Johnson  v.  Hall,  101  Ga.  687- 
689,  29  S.  E.  37;  Park  t.  Mullins,  124  Ga. 
1072-1074,  53  S.  E.  568;  Dlxcm  v.  Rogers,  110 
Ga.  509,  35  S.  E.  781;  Green  v.  Underwood, 
108  Ga.  354,  33  S.  E.  1009;  Watkins  v.  Gil- 
more,  121  Ga.  488-490,  49  S.  E.  598;  Holt 
V.  Anderson,  98  Ga.  220,  25  S.  E.  496;  Head 
V.  Driver,  79  Ga.  179,  3  S.  E.  621.  If  two  of 
the  heirs  of  the  plaintiff's  intestate  were  en- 
titled to  recover  undivided  interests  in  the 
property  In  dispute,  that  would  render  it  nec- 
essary to  distribute  the  one-half  interest  of 
the  plaintiff's  interest  in  the  property  between 
at  least  three  persons,  consisting  of  those  two 
and  the  defendant  Considering  the  size  of 
the  lot  and  the  character  of  the  improvements 
thereon  and  the  character  of  the  Interest  of 
the  estate  therein,  it  would  at  least  be  for  the 
jury  to  say  whether  or  not  a  division  of  the 
property  could  be  made  in  kind,  and  wheth- 
er or  not  a  sale  would  be  necessary  in  order 
to  make  distribution.  And  as  the  evidence 
was  conflicting  as  to  whether  two  of  the  heirs 
of  the  plaintifTs  intestate  owned  interests  in 
the  property,  it  was  also  a  question  for  the 
jury  to  say  whether  or  not  these  heirs  were 
entitled  to  an  interest.  It  was  erroneous^ 
therefore,  to  direct  a  verdict  on  the  theory 
that  the  plaintiff,  as  administrator,  was  not 
authorized  to  recover  from  an  heir. 

It  was  further  contended  that  the  plain- 
tiff should  not  recover,  because  the  adminis- 
tration was  not  granted  until  nine  years  aft- 
er the  death  of  the  Intestate,  and  after  the 
defendant's  intestate  had  acquired  prescrip- 
tive title.  The  defendant's  pleadings  and  evi- 
dence were  to  the  effect  that  the  plaintiff's 
Intestate  died  in  1897,  and  there  was  no  ad- 
ministration until  1906,  but  that  there  was 
an  agreement  among  all  the  heirs  for  a  set- 
tlement of  the  entire  estate  without  adminis- 
traticm,  all  of  them  having  attained  the  age 
of  majority,  and  that  the  agreement  was  car- 
ried into  effect  by  the  execution  of  the  deed 
to  the  defendant's  intestate,  dated  February 
1,  1898,  .to  which  reference  has  been  made  in 
the  statement  of  facts.  That  deed  did  not 
purport  to  have  been  made  by  the  two  con- 
testing heirs,  or  any  one  acting  in  their  be- 
half. '  On  the  trial,  while  testifying  as  wit- 
nesses for  the  plaintiff,  the  two  heirs  denied 
that  they  had  sold  their  interest  in  t}ie  land 
in  dispute,  or  that  they  had  received  any  pur- 
chase price  therefor,  or  that  they  had  author- 
ized the  execution  of  the  deed  to  which  refer- 
ence has  been  made,  or  that  they  knew  of  the 
existence  of  the  deed  until  recently  before  the 
trial,  though  the  deed  appears  to  have  been 
on  record  for  more  than  seven  years.  They 
admitted  receiving  certain  checks,  which  the 
defendant  contended  were  given  for  their 
portion  of  the  land  in  dispute,  but  they  tes- 
tified that  they  did  not  understand  that  they 
were  for  such  purchase  money,  but  under- 
stood that  they  were  for  their  interests  in 
certain   personal   property.     Under  the  cir- 


cumstances, it  became  a  Jury  question  to  de- 
termine whether  or  not  th^y  were  bound  by 
this  conveyance,  or  whether  they  had  receiv- 
ed as  purchase  money  the  checks  which  it 
was  contended  were  for  the  purchase  price  of 
the  land,  and  whether  they  knew  that  the 
defendant's  intestate  was  claiming  adversely 
to  their  interests  during  the  period  of  time 
relied  upon  to  establish  prescription  or  estop 
them  on  account  of  laches.  The  rule  is  clear 
that  before  possession  of  one  co-tenant  can  be 
adverse  to  another  there  must  be  actual  oust- 
er, or  exclusive  possession  after  demand,  or 
express  notice  of  adverse  possession.  Civ. 
Code,  §  3145. 

Under  these  questions  the  evidence  did  not 
require  a  finding  favorable  to  the  defendant 
The  pleadings  and  evidence,  considered  as  a 
whole,  were  not  of  such  character  as  to  au- 
thorize the  direction  of  a  verdict 

Judgment  reversed.  All  the  Justices  con- 
cur. 


GANN  V.  RUNYAN  et  al. 
(Supreme  Court  of  Georgia.     Feb.   18,  1910.) 

(Syllabus  by  the  Court,) 

Powers  of  Administrator. 

The  pleadings  and  evidence  in  this  case 
are  of  such  character  as  to  render  applicable 
the  ruling  this  day  made  in  the  case  of  Gann, 
Administrator  of  Estate  of  F.  Runyan,  deceas- 
ed, V.  Laura  Runyan,  Administratrix,  et  al., 
67  S.  EX  435. 

Error  from  Superior  Court,  Cobb  County; 
Geo.  F.  Gober;  Judge. 

Action  by  G.  B.  Gann,  administrator  of 
Mary  N.  Runyan,  against  Laura  Runyan  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

H.  B.  Moss  and  J.  E.  Mozeley,  for  plaintiff 
in  error.  J.  Z.  Foster,  for  defendants  In  er- 
ror. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur. 


a34  Ga.  61) 

SHIRLET  et  al.  v.  TERRELL. 
(Supreme  Court  of  Georgia.    Feb.  18,  1910.) 

(Syllabus  by  the  Oourt.) 

Breach  op  the  Peace  (8  22*)— Prack  Bonds 

— Liability. 

In  a  suit  against  the  obligor  and^  his  sure- 
ties in  a  peace  bond  given  in  proceedings  upon 
Pen.  Code,  8  1238.  for  a  breach  of  the  same, 
judgment  for  the  full  amount  of  the  penalty  stip- 
ulated in  the  bond  will  be  awarded  against  the 
defendants  and  his  sureties  in  case  of  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Breach  of  the 
Peace,  Dec.  Dig.  S  22.*] 

Error  from  Superior  Court,  Rabun  County; 
J.  J.  Kimsey,  Judge. 

Action  by  J.  M.  Terrell,  for  use  of  L.  N. 
Shirley,  against  M.  L.   Shirley  and  others. 


■*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reportw  Indezsf 
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Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

H.  H.  Dean,  for  plaintiffs  in  error.  T.  L. 
Byuum  and  W.  S.  Paris,  for  defendant  in  er- 
ror. 

BECK,  J.  Pen.  Code,  S  1238,  provides, 
that  **upon  the  information  of  any  person, 
under  oath,  that  he  is  in  fear  of  bodily  harm 
to  himself  or  his  family,  from  another,  or  of 
violent  injury  to  his  property,  any  of  the  Ju- 
dicial officers  before  named  may  issue  his 
warrant  against  such  other  person,  requiring 
his  arrest;  and  if,  upon  the  return  thereof, 
the  court  is  satisfied,  upon  hearing  the  evi- 
dence of  both  parties,  that  probable  cause  for 
such  fear  exists,  he  may  require  tK<^  accused 
to  give  bond,  with  good  security,  to  keep  the 
peace,  as  against  the  person,  family,  and 
property  of  the  affiant;  and,  on  failure  to 
give  the  bond,  shall  commit  him  to  Jail." 
Under  the  provisions  of  this  section  of  the 
Code,  M.  L.  Shirley  was  required  to  give  a 
bond  to  keep  the  peace  as  against  the  per- 
son, family,  and  property  of  L.  N.  Shirley. 
The  amount  of  the  bond  was  $200.  For  an 
alleged  breach  of  this  bond,  suit  was  brought 
in  the  name  of  the  Governor  for  the  use 
of  L.  N.  Shirley,  at  whose  instance  the  bond 
was  required. 

Upon  the  trial  of  the  case,  evidence  hav- 
ing been  introduced  to  show  the  breach  of 
the  bond,  the  court  charged  the  Jury  as  a 
part  of  his  instructions  to  them:  "If  you 
believe  there  was  any  breach  of  the  bond  be- 
fore suit,  I  charge  you  that  the  plaintiff  is 
entitled  to  recover  the  full  amount;  that 
would  be  the  penal  sum  of  $200.  If  the 
plaintiff  is  entitled  to  recover  at  all,  he  is 
entitled  to  recover  the  penal  sum  mentioned 
in  the  bond.  If  you  find  in  favor  of  the 
plaintiff,  your  finding  would  be:  *We,  the 
Jury,  find  in  favor  of  the  plaintiff  $200  as 
damages,  with  cost  of  suit* "  The  only  error 
of  law  complained  of  in  the  trial  of  the  case 
is  assigned  upon  this  charge;  and  it  is  in- 
sisted that  the  court  should  not  have  in- 
structed the  Jury  as  to  the  amount  recover- 
able In  this  action,  but  should  have  permitted 
the  Jury  to  assess  the  damages  in  case  of  a 
recovery  by  the  plaintiff.  Counsel  for  plain- 
tiff in  error  bases  his  contention  upon  Civ. 
Code,  H  3795,  5345,  and  upon  certain  deci- 
sions of  this  court  in  which  are  discussed 
the  question  as  to  whether  bonds  given  by 
one  party  to  a  contract  to  indemnify  the  oth- 
er party  as  against  any  breach  of  the  con- 
tract should  be  treated  as  providing  for  liq- 
uidated damages  or  penalties,  and  whether 
or  not  upon  a  breach  of  the  contract  the  full 
amount  of  the  bond  is  recoverable  in  an  ac- 
tion instituted  thereon,  or  the  amount  of 
damnification  is  to  be  left,  upon  evidence,  for 
determination  by  a  Jury.  The  provisions  of 
the  Code  sections  referred  to  are  not  appli- 
cable to  bonds  like  that  which  is  Involved 


in  the  present  case.  This  bond  is  not  offi- 
cial in  its  nature,  and  could  hardly  be  called 
a  voluntary  bond.  It  was  given  at  the  in- 
stance of  the  complainant  In  this  suit,  and  it 
was  required  as  a  resillt  of  proceedings  in- 
stituted by  him;  and,  when  the  justice  of 
the  peace  before  whom  the  proceedings  to 
require  the  bond  was  had  rendered  Judgment 
requiring  the  party  named  in  the  peace  war- 
rant to  give  the  bond,  the  latter  had  but  one 
alternative  left  him,  and  that  was  to  be  im- 
prisoned in  the  common  Jail.  As  the  bond 
could  in  no  sense  be  called  a  voluntary  or  an 
official  bond,  and  is  not  a  bond  to  indemnify 
against  a  breach  of  a  contract,  the  result  of 
its  forfeiture  is  not  controlled  or  limited  by 
the  provisions  of  the  Code  and  decisions  re- 
ferred to  above  and  others  involving  similar 
questions.  But  when  we  consider  the  terms 
of  the  bond  Itself,  or  the  context  of  that  sec- 
tion of  the  Penal  Code  which  provides  for 
the  requiring  and  giving  of  such  a  bond,  and 
the  common-law  authorities  wherein  the  na- 
ture of  similar  bonds  or  recognizances,  and 
proceedings  to  forfeit  the  same,  and  the  re- 
sult of  the  forfeiture,  are  dealt  with  and 
treated,  it  becomes  apparent  that  the  peace 
bond  which  may  be  required  In  proceedings 
before  a  Justice  of  the  peace  upon  proper 
application  therefor  and  proper  evidence  to 
support  the  same  is  more  in  the  nature  of  a 
bond  or  recognizance  required  by  a  Justice 
of  the  peace  and  other  Judicial  officers  upon 
holding  courts  of  Inquiry  when  bail  is  requir- 
ed of  a  person  accused  of  crime  for  his  sub- 
sequent appearance  to  answer  such  charges 
as  may  be  preferred  against  him  in  another 
tribunal  having  Jurisdiction  to  try  the  offense 
with  which  he  Is  charged. 

In  Hawkins*  treatise  on  "Pleas  of  the 
Crown,"  a  bond  in  every  way  similar  to  the 
one  Involved  in  the  instant  case  is  referred 
to  as  a  recognizance,  and  the  procedure  to 
forfeit  the  same  is  clearly  analogous  to  the 
procedure  In  our  courts  to  forfeit  the  recogni- 
zance in  criminal  cases.  There  it  Is  said: 
"If  it  be  taken  in  pursuance  of  a  writ  of 
supplicavit,  it  must  be  wholly  governed  by 
the  directions  of  such  writ;  but  If  It  be 
taken  before  a  Justice  of  the  peace,  upon 
complaint  below,  It  seems  that  it  may  be 
regulated  by  the  discretion  of  such  Justice, 
both  as  to  the  number  and  sufficiency  of  the 
sureties,  and  the  largeness  of  the  sum,  and 
the  continuance  of  the  time,  for  which  the 
party  shall  be  bounds  And  It  hath  been  said 
that  a  recognizance  to  keep  the  pence  as  to 
A.  B.  for  a  year,  or  for  life,  or  without  ex- 
pressing any  certain  time  (in  which  case  it 
shall  be  intended  to  be  for  life),  or  without 
fixing  any  time  or  place  for  the  party's  ap- 
pearance, or  without  binding  him  to  keep  the 
peace  against  all  the  King's  people  in  gen- 
eral, is  good."  1  Hawk,  P.  C.  482.  And  the 
same  author  (page  483),  treating  of  the  pro- 
cedure upon  such  bond,  says:  "It  seemeth 
jthat  in  a  scire  facias  upon  such  recognizance 


438 


67  SOUTHEASTERN  REPORTER. 


(Oa. 


it  is  sufficient  to  lay  the  fact  alleged  for  the 
breach  thereof  as  having  been  done  contra 
pacem,  without  using  the  words  *vl  et  ar- 
mls.'  "  It  was  also  the  rule  at  common  law: 
'*This  recognizance,  if  taken  by  a  justice  of 
the  peace,  must  be  certifled  to  the  next  ses- 
sions, in  pursuance  of  St  8  Hen.  VII,  c.  1, 
and  if  the  condition  of  such  recognizance  be 
broken,  or  any  breach  of  the  peace  in  one 
case,  or  any  misbehavior  in  the  other,  the 
recognizance  becomes  forfeited  or  absolute; 
and,  being  estreated  or  extracted  (taken  out 
from  among  the  other  records)  and  sent  up 
to  the  exchequer,  the  party  and  his  sureties, 
having  now  become  the  king's  absolute  debt- 
ors, are  sued  for  the  several  sums  in  which 
they  are  respectively  bound.  Any  Justices 
of  the  peace,  by  virtue  of  their  commission, 
or  those  who  are  ex  officio  conservators  of 
the  peace,  as  was  mentioned  in  a  former 
volume,  may  demand  such  security  according 
to  their  own  discretion,  or  it  may  be  granted 
at  the  request  of  any  subject  upon  due  cause 
shewn,  provided  such  demandant  be  under 
the  king's  protection."    4  Bl.  Ck)m.  263. 

In  view  of  these  authorities,  there  can  be 
no  doubt  that,  when  a  bond  or  recognizance 
in  the  nature  of  a  peace  bond  was  estreated, 
judgment  against  the  obligor  and  the  sureties 
for  the  full  amount  named  in  the  bond  was 
rendered;  for  the  suit  was  brought,  not  for 
any  amount  that  the  party  at  whose  instance 
the  bond  was  required  may  have  been  dam- 
nified, but  for  the  amount  of  the  bond  itself. 
And  in  the  few  adjudicated  cases  involving 
this  question  the  same  rule  has  been  laid 
down  as  that  which  prevailed  at  common 
law.  In  the  case  of  Lawton  v.  State,  5  Tex. 
272,  the  exact  point  is  ruled:  "A  bond  to 
keep  the  peace,  and  to  appear  at  the  next 
term  of  the  district  court  there  to  answer, 
etc.,  is  valid;  and  the  whole  penalty  is  re- 
coverable upon  the  failure  to  fulfill  either 
condition.'*  In  the  case  of  Crump  v.  People, 
2  Colo.  316,  an  action  of  debt  was  instituted 
against  Crump  for  the  breach  of  the  condi- 
tion in  a  recognizance;  it  being  averred  that 
the  said  Crump  had  not  kept  and  preserved 
the  peace  towards  one  Ira  Thompson,  by 
making  threats,  etc.  Judgment  was  render- 
ed against  Crump  and  the  sureties  for  the 
full  amount  named  in  the  bond.  In  the  opin- 
ion of  the  court  it  was  said :  "It  is  further 
claimed  that  the  court  erred  in  allowing 
final  judgment  to  be  entered  in  the  cause  for 
the  quantity  of  recognizance  without  a  writ 
of  inquiry,  and  without  evidence  and  assess- 
ment of  damages  by  a  jury.  It  may  be  said 
that  in  legal  estimation  a  penalty  is  a  debt 
In  this  case  the  amount  of  the  debt  is  stat- 
ed. No  computation  or  assessment  was  re- 
quired. There  could  be  nothing  for  a  jury  to 
determine."  While  the  adjudicated  cases  de- 
ciding this  question  are  not  numerous,  other 
authorities  might  be  cited  supporting  the 
rule  which  we  have  laid  down  in  this  case; 


and  our  attention  has  not  been  called  to  any 
authority  supporting  an  adverse  doctrine. 
Judgment  affirmed.    All  the  Justices  con> 


cur. 


(134  Oo.  29) 
MAYOR,  ETC.,  OF  SHELUdAN  et  al.  v. 

SAXON. 

(Supreme  Court  of  Georgia.    Feb.  17,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Injunction  (8  105*)— Subjects  of  Reuef 

—  CbIM INAL '  PBOSECXTTIONS  —  VIOLATION   OF 

Obdinance. 

The  general  rule  is  that  courts  exercising 
equitable  jurisdiction  will  not  enjoin  criminal 
prosecutions;  and  this  rule  is  ordinarily  ap- 
plicable to  proceedings  to  punish  for  violations 
of  municif^al  ordinances,  which  are  quasi  crim- 
inal in  their  character. 

[Ed.  Note,— For  other  cases,  see  Injunction^^ 
Cent  Dig.  §§  178,  179 ;   Dec.  Dig.  $  105.*] 

2.  Injunction  (§  105*)--Subjbcts  of  Relief 

—  Cbiminal  Pbosecutions  —  Violation  of 
Obdinance. 

In  some  cases,  involving  special  facts.  In- 
junction may  be  granted  against  the  unlawful 
enforcement  of  municipal  ordinances,  although 
they  are  penal  in  character,  for  the  protection  of 
property  or  property  rights  or  franchises  against 
irreparable  injurv ;  as,  for  instance,  where,  un- 
der the  ^lise  of  enforcing  a  penal  ordinance^ 
it  is  manifest  that  prosecutions  and  arrests  are 
threatened  for  the  sole  purpose  of  unlawfully 
taking  or  destroying  property,  or  preventing  the 
exercise  of  a  franchise  granted  by  the  state. 

[Ed.  Note.—For  other  cases,  see  Injunction,. 
Cent.  Dig.  {§  178,  170;   Dec.  Dig.  S  105.*] 

3.  Injunction  (8  105*)— Subjects  of  Relief 

—  Cbiminal  Pbosecutions  —  Violation  or 
Obdinance. 

The  present  case  falls  within  the  general' 
rule,  and  is  not  one  of  those  involving  facts 
where  a  court  of  equity  or  a  court  exercising 
equitable  powers  will  grant  an  Injunction  to 
restrain  prosecutions  under  a  municipal  ordi- 
nance. 

(a)  The  question  of  the  validity  of  the  ordi- 
nances under  which  the  complainant  was  tried 
and  convicted  in  the  mayor's  court,  and  from 
which  judgment  he  carried  the  cases  to  the  su- 
perior court  by  writs  of  certiorari,  could  be  de- 
termined in  those  proceedings. 

[Ed.  Note.—For  other  cases,  see  Injunction^ 
Cent.  Dig.  §§  178,  179;   Dec.  Dig.  §  lOo.*] 

B^or  from  Superior  Court,  Randolph  Coun- 
ty; W.  C.  Worrill,  Judge. 

Action  by  y/.  T.  Saxon  against  the  Mayor 
and  Council  of  Sheliman  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Reversed. 

M.  O.  E3dwardB,  for  plaintiffs  in  error.  T. 
T.  Miller  and  Jas.  W.  Harris,  for  defendant 
in  error. 

LUMPKIN,  J.  The  mayor  and  council  of 
Sheliman  adopted  tviro  ordinances  at  the  same 
meeting;  one  prohibiting  the  selling,  within 
the  corporate  limits,  of  any  imitation  of  or 
substitute  for  beer,  ale,  wine,  whisky,  or  oth- 
er spirituous  or  malt  liquors  which  contained 
more  than  one-fourth  of  1  per  cent  of  alco- 
hol;   and  the  other  imposing  a  number  or 


•For  other  oases  see  Mine  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  data,  ft  Reporter  Indexeei 
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stringent  regulations,  restrictions,  and  re- 
quirements upon  persons  selling  sudi  imita- 
tions <0T.  substitutes  witbln  the  corporate  lim- 
its. W.  T.  Saxon  filed  his  equitable  petition 
against  the  municipal  authorities,  seeking  to 
have  them  enjoined  from  enforcing  such 
ordinances  by  means  of  criminal  prosecu- 
tions. It  was  alleged  that  be  had  obtained 
from  the  ordinary  a  license  which  author- 
ized him  to  engage  in  such  business  in  Shell- 
man;  that  the  authorities  had  no  power  to 
enact  the  ordinances  in  question;  that  the 
second  of  the  two  was  unreasonable,  and  in 
effect  placed  a  burden  upon  the  business, 
seeking  rather  to  prohibit  than  to  regulate 
it;  that  he  liad  been  tried  before  the  mayor 
under  a  charge  based  on  each  ordinance,  had 
been  convicted,  and  had  carried  each  case  to 
the  superior  court  by  writ  of  certiorari;  and 
that  repeated  arrests  would  be  made,  and  in- 
terference with  his  business  would  result,  if 
he  continues  to  sell,  thereby  causing  him  ir- 
reparable damage.  The  defendants  contend- 
ed that  the  ordinances  were  valid,  and  that 
they  had  a  right  to  prosecute  and  punish  the 
plaintiff  if  he  violated  the  municipal  laws. 
They  alleged  that  at  the  time  when  the  ap* 
plication  for  injimction  was  made  the  cases 
I)endlng  on  writs  of  certiorari  in  the  superior 
court  would  have  been  heard  within  two 
weeks*  and  that  they  could  be  heard  and  the 
validity  of  the  ordinances  determined  on  the 
day  when  the  application  for  injunction  was 
set  to  be  heard.  There  were  also  contentions 
as  to  the  character  of  the  business  conducted 
by  the  plaintiff,  and  other  matters  not  materi- 
al to  be  recited.  The  presiding  judge  granted 
the  injunction  restraining  the  municipality,  Its 

officers,  agents,  and  servants,  from  arresting 
the  plaintiff  or  in  any  manner  Interfering 
with  his  business  under  and  by  virtue  of  ei- 
ther of  the  ordinances.  The  defendants  ex- 
cepted. 

We  need  not  enter  into  a  discussion  of 
whether  the  ordinances  adopted  by  the  mu- 
nicipal authorities  were  invalid  for  want  of 
power  to  enact  them,  or  because  they  were 
unreasonable.  Under  former  rulings  of  this 
court,  and  under  the  facts  of  this  case,  we 
are  compelled  to  differ  with  our  learned 
brother  of  the  circuit  bench  as  to  the  mode 
of  testing  those  questions.  The  general  rule 
is  that  a  court  of  equity  has  no  jurisdiction 
to  enjoin  criminal  proceedings;  and,  in  pur- 
suance of  this  general  rule,  it  has  been  said 
that:  '^Chancery  takes  no  part  in  the  admin- 
istration of  criminal  law.  It  neither  aids  the 
criminal  courts  in  the  exercise  of  Jurisdic- 
tion, nor  restrains  nor  obstructs  them."  Phil- 
lip V.  Mayor,  etc,  of  Stone  Mountain,  61  Oa. 
386,  388;  Pope  v.  Mayor,  etc.,  of  Savannah, 
74  Ga.  865.  This  announcement  has  been 
codified  In  section  4914  of  the  Civil  Code  of 
1895.  The  rule  that  a  court  of  equity  will 
not  generally  enjoin  criminal  prosecutions 
has  also  been  commonly  applied  to  proceed- 
ings to  punish  for  violations  of  municipal 


ordinances,  which  are  quasi  criminal  in  their 
nature.  In  some  decisions  the  general  rule 
is  expressed  broadly,  and  without  noting  any 
exception,  that  courts  of  equity  will  not  en- 
join or  prevent  the  institntion  of  prosecu- 
tions for  violations  of  penal  ordinances,  or 
inquire  into  the  validity  or  reasonableness  of 
ordinances  making  punishable  the  acts  for 
the  doing  of  which  prosecutions  are  threaten- 
ed. But  while  this  is  the  rule,  there  are 
cases  where  equity  will  protect  property  or 
franchises  against  invasion  by  municipali- 
ties, although  it  is  sought  to  enforce  or  ac- 
complish such  Invasion  by  using  criminal 
process.  In  cases  where  courts  of  equity 
have  granted  injunctions  against  prosecutions 
under  municipal  ordinances,  it  will  usually 
be  found  th^t  this  was  ancillary  to  the  exer- 
cise of  some  acknowledged  equity  Jurisdic- 
tion for  the  protection  of  property  or  prop- 
erty rights  against  irreparable  damage,  rest^ 
ing  upon  grounds  other  than  the  mere  har- 
assment arising  from  prosecutions,  though 
repeated.  Brown  v.  Mayor,  etc.,  of  Birming- 
ham, 140  Ala.  590,  601,  87  South.  173.  Abuse 
of  legal  proceedings,  where,  by  means  of  a 
void  penal  ordinance,  a  municipality  under- 
takes to  destroy  or  take*  away  property  or 
prevent  the  exercise  of  a  franchise  granted 
by  the  state,  lias  furnished  Illustrative  cases 
of  the  exercise  of  the  jurisdiction.  In  Port 
of  Mobile  V.  Louisville  &  Nashville  R.  Co., 
84  Ala.  115,  4  South.  106,  5  Am.  St.  Rep.  342, 
SomervUle,  J.,  said:  ''It  <iannot  be  tolerated 
that  a  municipal  corporation,  in  view  of 
these  principles,  should  escape  the  grasp  of 
a  court  of  chancery,  in  a  clear  case  of  eq- 
uitable cognisance,  by  the  devise  of  adding  a 
penalty  to  an  Illegal  and  void  ordinance." 
Another  illustration  is  where  a  court  of  eq- 
uity will  enjoin  or  Stay  one  party  to  a  suit 
already  pending  before  it  from  instituting  or 
prosecuting  a  criminal  proceeding  to  try  the 
same  right  that  is  in  issue  there.  It  will  be 
observed  that  in  what  is  said  above  reference 
has  been  made  to  enjoining  a  municipality 
or  a  person  seeking  to  use  criminal  process. 
There  may  be  a  difference  where  the  action 
is  by  the  state  itself.  But  a  municipality  en- 
Joys  no  such  freedom  from  suit  as  does  a 
state,  and  its  ordinances  must  be  reasonable. 
Georgia  Railway  &  ESectrlc  Co.  v.  Town  of 
Oakland  City,  129  Ga.  576  59  S.  E.  296, 
where  numerous  cases  are  collated  and  dis- 
cussed; Qulntini  v.  Bay  St  I^uis.  G4  Miss. 
483,  1  South.  625,  60  Am.  Rep.  62;  Crighton 
V.  Dahmsr,  70  Miss.  602,  13  South.  237,  21 
Jm  R.  a.  84,  and  note,  35  Am.  St.  Rep.  666, 
670,  and  note;  Pleasants  v.  Smith,  90  Miss. 
440,  43  South.  475,  9  L.  R.  A.  T73,  122  Am. 
St.  Rep.  317;  In  re  Sawyer,  124  U.  S,  200, 
8  Sup.  Ct.  482,  31  L.  Ed.  402;  Davis  &  Far- 
num  Mfg.  Co.  v.  Los  Angeles,  ISO  U.  S.  207, 
23  Sup.  Ct.  498,  47  L.  Ed.  778;  Dobbins  v. 
Los  Angeles,  195  U.  S.  223,  25  Sup.  Ct.  18,  4f^ 
L.  Ed.  169. 
How  far  the  principle  as  to  noninterfer 
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ence  of  equity  would  apply  In  case  of  an  ef- 
fort by  a  municipality  to  prohibit  such  useful 
occupations  as  selling  food  or  clothes,  or  to 
unlawfully  discriminate  against  a  particular 
person  engaged  therein,  by  void  legislation, 
causing  him  irreparable  damage,  need  not 
now  be  discussed.  On  the  general  subject, 
see  Peginis  v.  City  of  Atlanta,  132  Ga.  302, 
63  S.  E.  857;  Gould  v.  City  of  Atlanta,  55 
Ga.  678;  City  of  Atlanta  v.  Gate  City  Gas- 
light Co.,  71  Ga.  106;  Georgia  R.  Co.  v.  City 
of  Atlanta,  118  Ga.  486,  45  S.  E.  2o6  (the  last 
two  cases  being  discussed  in  the  case  of  the 
Georgia  Ry.  &  E3.  Co.,  supra).  On  the  some- 
what similar  principle  that  equity  will  not 
ordinarily  enjoin  the  commission  of  a  crime, 
merely  as  such,  but  may  protect  property 
rights  from  irreparable  Injury,  although  the 
threatened  act  may  subject  the  person  com- 
mitting it  to  punishment,  see  In  re  Debs, 
168  U.  S.  565, 15  Sup.  Ct  900,  39  Lr.  Ed.  1092; 
Jones  V.  Van  Winkle  Gin  &  Machine  Works, 
131  Ga.  336,  62  S.  B.  236,  17  L.  R.  A.  (N.  S.) 
848,  127  Am.  St.  Rep.  235. 

Let  us  see  whether  the  plaintiff  was  en- 
titled to  an  injunction,  and  whether  the  case 
falls  within  the  general  rule  of  noninterfer- 
ence by  a  court  of  equity,  or  within  that 
class  of  cases  where  a  court  having  equita- 
ble power  will  take  jurisdiction,  and  which 
are  sometimes  referred  to  as  exceptional  in 
character.  A  comparison  of  the  basis  on 
which  it  was  claimed  that  injunction  should 
be  granted  in  the  present  case  with  that  put 
forward  in  the  case  of  Phillips  y.  Mayor,  etc., 
of  Stone  Mountain,  supra,  Pope  y.  Mayor,  etc., 
of  Savannah,  Paulk  v.  Mayor,  etc.,  of  Syca- 
more, 104  Ga.  24,  30  S.  E.  417,  41  L.  R.  A.  772, 
69  Am.  St  Rep.  128^  and  several  other  cases 
which  were  cited  In  Georgia  Railway  &  Elec- 
tric Co.  V.  Town  of  Oakland  City,  supra,  will 
show  that  the  case  at  bar  falls  within  the 
general  rule. 

Moreover,  if,  as  alleged  In  the  answer  of 
the  defendants,  the  cases  pending  on  writs 
of  certiorari  could  be  heard  at  or  near  the 
time  when  the  application  for  injunction 
would  be  heard,  there  would  seem  to  be  no 
special  reason  for  resorting  to  a  court  of 
equity  to  enjoin  prosecutions  under  the  ordi- 
nances, rather  than  to  have  their  validity  de- 
termined under  the  cases  already  pending. 
The  petition  of  the  plaintiff  was  verified  on 
April  4th,  and  alleged  that  the  writs  of  cer- 
tiorari had  been  granted  returnable  to  the 
May  term,  1909,  of  Rudolph  superior  court. 
By  law  that  term  was  fixed  to  begin  on  the 
first  Monday  in  May.  The  rule  nisi  granted 
on  the  plaintiff's  equitable  petition  was  made 
returnable  on  May  4th,  which  was  the  first 
Tuesday  in  that  month.  The  hearing  was 
not  had  on  that  day,  but  was  continued  until 
May  7th,  when  the  Injunction  was  granted, 
[n  addition  to  other  considerations,  therefore, 
the  hearing  of  the  question  as  to  the  validity 
of  the  ordinances  under  the  writs  of  certio- 


rari and  under  the  application  for  Injunction 
was  set  about  the  same  time.  No  special 
reason  appears  why  the  court  should  have 
dealt  with  the  matter  In  the  exercise  of  Its 
equitable  powers  rather  than  by  a  considera- 
tion of  the  cases  carried  before  him  from  the 
mayor's  court. 

It  may  be  mentioned,  In  passing,  that  since 
this  case  arose  in  the  superior  court  the  act 
of  August  16^  1909  (Acts  1909,  pp.  36,'  W,  has 
been  passed,  by  which  it  was  declared  that 
no  license  should  be  issued  to  any  one  to 
carry  on  a  business  of  selling  any  beverage 
or  drink  In  imitation  of  or  intended  as  a  sub- 
stitute for  beer,  ale,  wine,  whisky,  or  other 
alcoholic,  ^Irltuous,  or  malt  liquors,  In  a 
town  or  city  of  less  than  2,500,  to  be  deter- 
mined by  the  last  census  report  of  the  Unit- 
ed States.  This  pr&hibltion  Includes  Shell- 
man,  and  therefore  the  practical  question  is 
now  only  as  to  whether  the  plaintiff  In  the 
equitable  petition  may  be  pirosecuited  for  al- 
leged past  offenses. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(134  Ga.  96) 
McCONNEIX  BROS.  v.  SLAPPBY  et  aL 
(Supreme  Court  of  Georgia.    Feb.  22,  1910.) 

(Syllahus  hy  the  Court,) 

1.  Alteration  of  Instruments  (§  24*)— Ad- 
missibility OF  Deed  in  Evidence. 

Where  a  deed  was  admitted  in  evidence  over 
the  sole  objection  that  the  word  "Randolph"  in 
the  caption  (purporting  to  indicate  the  county 
of  its  execution)  had  been  changed  to  the  word 
•'Dougherty,"  and  there  was  no  evidence  as  to 
when  this  was  done,  and  no  evidence  to  show 
affirmatively  that  the  deed  was  not  recorded,  and 
the  ruling  admitting  the  deed  was  assigned  as 
error,  even  if  the  alteration  be  held  to  be  ma- 
terial, the  record  is  not  sufficient  to  show  error. 
[Ed.  Note. — For  other  cases,  see  Alteration  of 
Instruments,  Dec.  Dig.  §  24;*  Evidence,  Cent. 
Dig.  §8  1900-1902.] 

2.  Evidence  (§  372*)  —  Documentary  Evi- 
dence—Ancient Documents— Deeds. 

The  deed  referred  to  in  the  second  division 
of  the  opinion  was  admissible  as  an  ancient 
document,  although  it  may  not  have  been  ex- 
ecuted in  such  manner  as  to  entitle  it  to  be  re- 
corded, and  there  may  not  otherwise  have  been 
proof  of  its  execution. 

[EM.    Note. — For   other   cases,    see    Evidence, 
C^ent.  Dig.  §li  1G13-1627 ;   Dec.  Dig.  §  3T2.*J 

3.  Evidence  (§  184*)— Best  and  Secondary- 
Contents  OF  Deed. 

Parol  evidence  of  the  contents  of  a  deed  to 
land  in  this  state  is  not  admissible  under  the 
theory  that  the  original  deed  is  in  the  bands  of 
nonresident  grantees  who  are  not  parties  to  the 
suit,  and  therefore  beyond  the  power  of  the  court, 
without  making  preliminary  proof  that  the  deed 
was  not  duly  recorded. 

[Eld.   Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  §§  638-641 ;    Dec.  Dig.  §  184.*] 

4.  Trial  (§  51*)— Reception  of  Evidestce— 
Evidence  Dependent  on  Amendment  or 
Pleadings. 

If  evidence  is  inadmissible  under  the  plead- 
ings as  they  stand  at  the  trial,  the  court  should 
not  admit  it  over  objection  on  a  statement  by 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexea 
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counsel  that  he  will  make  an  amendment  which 
will  authorize  the  admission  of  such  evidence. 
The  amendment  should  be  fiist  allowed  and  the 
evidence  afterwards  offered  to  support  it. 

(a)  No  amendment  was  ever  made  in  this  case, 
and  the  admission  of  evidence  based  on  a  state- 
ment of  an  intention  to  amend  the  pleadings  was 
error. 

[Ed.  Note.—Pop  other  cases,  see  Trial,  Cent 
Dig.  §  125;    Dec.  Dig.  §  51.*] 

6.  Triai,  (§  81*)— Reception  op  Bvidencb— 
Sufficiency  of  Objection. 

It  is  not  erroneous  to  overrule  an  objection 
to  evidence,  where  by  its  terms  the  objection 
is  predicated  upon  the  existence  of  facts  not 
disclosed  by  the  evidence  at  the  time  the  ruling 
is  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  193;   Dec.  Dig.  f  81.*] 

6L  Trial  (§  54*)— Reception  of  Evidencb— 
Restriction  to  Special  Purpose. 

While  admitting  certain  testimony  which 
tended  to  establish  the  defendants'  plea  on  the 
question  of  fraud,  the  court  erroneously  restrict- 
ed the  purposes,  for  which  the  jury  were  au- 
thorized to  consider  it 

[Ed.  Note.~For  other  cases,  see  Trial,  Cent. 
Dig.  §§  126-128;    Dec.  Dig.  8  54.*] 

7.  Boundaries  (8  41*)— Instructions. 

The  charge  of  the  court  with  respect  to  the 
recovery  by  the  plaintiffs  of  a  certain  amount 
for  having  a  survey  made  was  not  properly  ad- 
justed to  the  pleadings  and  evidence. 

[E3d.  Note.—For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  205-207 ;   Dec.  Dig.  §  41.*] 

&  Trespass  (§  5o*)— Growing  TncsERr— E3x- 
emplary  Damages. 

The  action  was  in  trespass  quare  clausum 
fpegit,  for  injury  to  growing  trees  by  working 
the  same  for  turpentine  and  removing  the  crude 
gum  extracted.  The  plaintiffs'  contention  on 
the  trial  and  certain  charges  of  the  court  pro- 
ceeded as  if  the  action  were  in  trover  to  recover 
the  value  of  the  gum.  The  charge  was  not  ad- 
justed to  the  pleadings,  and  the  measure  of  dam- 
ages was  erroneously  given.  The  measure  of 
damages  in  trespass  to  growing  timber  where  not" 
willfully  done,  is  the  diminution  in  market  value 
caused  by  the  trespass;  but  if  the  trespass  is 
willful,  the  plaintiffs  may  recover,  in  addition 
thereto,  exemplary  or  punitive  damages. 

[Ed.  Note.—For  other  cases,  see  Trespass, 
Cent  Dig.  S  144;  Dec.  Dig.  §  56;*  Damages, 
Cent  Dig.  {  204.] 

9.  Damages  (8  e9*)— Trespass  to  Growing 
Timber— Interest— Discretion  of  Jury. 

In  an  action  in  trespass  for  injury  to  grow- 
ing trees,  the  jury  may  in  their  discretion  cal- 
culate what  the  interest  would  be  on  the  actual 
damages  from  the  time  of  the  injury,  and  allow 
it  as  damages,  but  are  not  compelled  to  do  so. 

[Ed.  Note.—For  other  cases,  see  Damages, 
Cent  Dig.  8§  137-140;    Dec.  Dig.  8  69.*] 

10.  Sufficiency  of  Assignments  of  Error. 
Except  as  above  indicated,  none  of  the  as- 
signments of  error  were  of  such  character  as  to 
require  the  grant  of  a  new  trial. 

11.  Sufficiency  of  Evidence. 

The  evidence  does  not  demand  a  verdict  for 
either  party  upon  any  view  insisted  upon  in 
the  briefs  of  counsel  before  this  court.  The  gen- 
eral grounds  of  the  motion  for  new  trial  are  not 
further  dealt  with.  But  as  the  case  will  go  back 
for  another  trial,  attention  is  called  to  certain 
matters  which  may  be  regarded  in  giving  direc- 
tion to  the  case  in  the  future. 

Error  from  Superior  Court,  Baker  Coun- 
ty; W.  N.  Spence,  Judge. 


Action  by  Mrs.  W.  F.  Slappey  and  others 
against  McConuell  Bros.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Reversed. 

Mrs.  W.  F.  Slappey,  Robert  Slappey,  Ruth- 
erford Slappey,  and  Mrs.  Mary  Muse  Gilles- 
pie instituted  suit  against  McConnell  Bros., 
a  partnership  composed  of  6.  B.  McConnell 
and  W.  H.  McOonnell.  It  appears  from  the 
allegations  of  the  petition  as  amended  that 
the  plaintiffs  claimed  title  to  certain  land  as 
heirs  at  law  of  Henry  J.  Slappey,  who  died 
in  Baker  county  in  1868  in  possession,  and 
that  no  administration  had  been  granted.  It 
was  also  alleged,  in  substance,  that  the  de- 
fendants were  engaged  in  the  production  of 
turpentine,  rosin,  etc.,  and  without  right  or 
authority  frqm  plaintiffs  had  entered  upon 
the  lands,  knowing  them  to  be  the  property 
of  plaintiffs,  and  in  bad  faith  had  "cut  and 
boxed  2,150  boxes  into  the  pine  trees  stand- 
ing on"  the  lands  in  question,  and  had  begun 
to  ''operate  same  for  crude  turpentine  pur- 
poses, and  carry  the  same  off  *  *  ^  and 
convert  the  same  from  time  to  time  as  It  was 
produced  to  their  own  use,  and  are  now  do- 
ing the  same,  and  refuse  to  account  to  peti- 
tioners for  the  value  of  same.''  It  was  also 
alleged:  "(4)  Petitioners  further  show:  That 
they  notified  the  said  McConnell  Bros.,  be- 
fore they  entered  upon  said  two  lots  -and  cut 
the  timber  thereon,  that  it  belonged  to  pe- 
titioners and  forbade  them  to  cut  the  same, 
and  that  petitioners  and  McConnell  Bros, 
agreed  to  have  the  land  line  run  and  abide 
the  same,  and  that  McConnell  Bros,  agreed 
that  they  would  not  cut  said  timber  unless 
the  running  of  the  land  line  showed  it  to 
belong  to  McConnell  Bros.,  and  that  the  ex- 
pense of  so  doing  would  be  equally  divided 
between  McConnell  Bros,  and  petitioners. 
That  said  agreement  was  In  writing,  signed 
by  the  said  McConnell  Bros,  and  petitioners, 
and  under  the  said  agreement  the  lines  were 
run  by  the  county  surveyor,  assisted  by  one 
Baldy,  and  the  timber  cut  by  the  said  Mc- 
Connell Bros,  was  found  to  be  on  the  land 
of  petitioners.  That  said  McConnell  Bros, 
disregarded  this  agreement,  and  cut  said 
timber,  and  have  tised  it  for  turpentine  pur- 
poses ever  since,  taking  therefrom  all  of  the 
crude  gum,  besides  damaging  the  timber  and 
trees  on  said  two  lots.  (5)  Petitioners  fur- 
ther show  that  the  said  McConnell  Bros.,  on 
account  of  the  injury  and  trespass  above  set 
forth,  have  injured  and  damaged  them  in 
the  sum  of  $500,  besides  becoming  liable  to 
them  for  one-half  of  the  expense  of  survey- 
ing said  land,  which  they  agreed  to  pay, 
and  refused  so  to  do,  and  your  petitioners 
^ave  paid  amounting  to  $35."  It  was  also 
alleged  that  on  account  of  bad  faith,  etc., 
attending  the  commissions  of  the  wrongs 
above  stated,  the  defendants  were  liable  to 
plaintiffs  for  $100  as  attorney's  fees.  The 
prayer  was  for  process  "and  Judgment  for 
the  above-stated  sums." 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digi.  1907  to  date,  ft  Reporter  Indezea 
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There  was  no  demarrer;  but  the  defend- 
ants answered,  denying  that  plaintiffs  were 
the  owners  of  the  property  on  which  they 
had  conducted  their  turi>entlne  operations, 
and  denying  that  they  were  guilty  of  bad 
faith  in  reference  to  the  matters  charged 
against  them,  and  insisting  that  their  opera- 
tions were  confined  to  the  lands  adjoining 
the  lands  of  petitioners,  which  were  not 
claimed  by  petitioners,  and  upon  which  they 
had  lawful  right  to  enter.  In  regard  to  the 
settlement  of  the  disputed  line  of  diyision, 
the  answer  further  alleged :  "(4)  In  answer 
to  the  fourth  paragraph  of  said  petition,  de- 
fendants say:  That  before  the  alleged  agree- 
ment entered  into  by  them  with  the  plain- 
tiffs, as  set  forth  in  said  petition,  defendants 
had  leased  for  turpentine  purposes  from  the 
owners  of  the  lands,  known  as  the  'Tarver 
Bob  Allen  place'  in  the  Eighth  district  of 
said  county,  which  lands  so  leased  lie  ad- 
Joining  the  lands  set  forth  in  plaintiff's  pe- 
tition, and  that  on  or  about  the  1st  day  of 
January,  1903,  defendants,  in  order  to  fix 
and  ascertain  the  boundary  of  said  lands,  ap- 
plied to  the  processioners  of  said  district, 
and,  after  due  notice  to  all  parties  concern- 
ed, said  processioners,  together  with  the 
county  surveyors  of  said  county,  proceeded 
to  run  and  mark  anew  the  lines  between  said 
Tarver  lands  and  the  said  lands  of  petition- 
ers ;  that  they  made  their  return  of  said  sur- 
vey according  to  law,  and  a  protest  to  said 
return  was  filed  by  plaintiffs  in  this  suit, 
which  protest  was  overruled  and  dismissed 
by  order  of  the  judge  of  the  superior  court 
of  said  county;  that  after  said  line  was  so 
located,  run  and  marked  as  above  set  forth, 
defendants  proceeded  to  cut,  box,  and  use  the 
timber  on  said  Tarver  place  in  accordance 
with  said  survey,  which  survey  defendants 
then  honestly  believed  to  be  the  true  line 
between  plaintiffs'  and  defendants'  land,  and 
that  according  to  said  survey  the  timber 
claimed  by  plaintiffs  to  have  been  cut  and 
damaged  belongs  to  defendants.  Defend- 
ants deny  that  they  have  ever  entered  upon 
the  lands  of  petitioners  or  conmiltted  any  of 
the  acts  of  trespass  mentioned  in  said  pe- 
tition. Defendants  further  show  that  after 
the  dismissal  of  said  protest,  as  above  set 
forth,  petitioners  proposed  to  have  the  lines 
in  dispute  surveyed  by  two  disinterested  sur- 
veyors, to  wit,  O.  Irvin,  county  surveyor  of 
Baker  county,  and  one  Mr.  Baldy,  county 
surveyor  of  Lee  county,  Ga. ;  that  defendants, 
believing  that  both  of  said  surveyors  were 
disinterested  in  the  location  of  said  line, 
agreed  to  have  them  run  and  mark  said  lines. 
Defendants  further  say  that  after  the  run-^ 
ning  of  said  lines  they  learned  that  the  said' 
Mr.  Baldy  was  the  attorney  at  law  for  peti- 
tioners, and  that  the  protest  to  the  original 
survey  above  mentioned  was  filed  by  said 
Baldy,  as  attorney  for  said  petitioners ;  that, 
as  soon  as  this  was  discovered,  defendants 
put  petitioners  upon  notice  that  they  would 
not  abide  the  result  of  said  last  survey ;  that 


the  said  last  survey  was  made  principally 
by  the  said  Baldy;  that  he  arbitrarily  dic- 
tated the  courses,  distances,  starting  points, 
etc.;  that  said  survey  is  inaccurate  for  the 
reason  that  there  Is  no  evidence  of  ancient 
landmarks,  nor  of  inclosure,  nor  cultivation, 
nor  anything  else  to  sustain  It;  that  there 
were  no  measurements  made  of  the  lots,  and 
no  chains  nor  other  Implements  for  ascer- 
taining distances  were  used.  Defendants 
further  say  that,  if  by  chance  they  have  en- 
tered upon  any  lands  of  petitioners,  they  did 
so  honestly,  believing  they  were  upon  lands 
of  the  said  Tarver  place,  and  without  any 
Intention  whatever  of  injuring  or  damaging 
petitioners." 

The  case  came  on  for  final  trial  and  re- 
sulted in  a  verdict  for  the  plaintiffs.  The 
defendants  made  a  motion  for  new  trial, 
which  being  overruled,  they  accepted.  Other 
facts  sufiSdently  appear  in  the  opinion. 

A.  S.  Johnson  and  Pope  &  Bennet,  for  plain- 
tiffs in  error.  Jesse  W.  Walters  and  Z.  D. 
Harrison,  for  defendants  in  error. 

ATKINSON,  J.  1.  One  of  the  grounds  of 
the  motion  for  new  trial  complains  <^  a  rul- 
ing by  the  judge  admitting  a  deed  in  evi- 
dence from  John  Stanley  to  Henry  J.  Slap- 
pey,  purporting  to  convey  some  of  the  land 
in  dispute,  over  objection  "that  the  same  ap- 
peared on  Its  face  to  have  been  originally 
headed  'Georgia,  Randolph  County,'  as  show- 
ing the  place  of  Its  execution,  and  said  head- 
ing had  been  altered  by  the  word  'Randolph' 
being  scratched  out  and  the  word  'Dougherty' 
being  written  In  its  place,  •  ♦  ♦  'without 
any  explanation  as  to  Its  alteration."  It  does 
not  affirmatively  appear  that  the  alteration 
was  not  made  until  after  the  execution  of  the 
deed,  nor  that  the  deed  was  not  registered  In 
accordance  with  the  statute.  The  Civil  Code 
contains,  among  others,  the  following  pro- 
visions: 

•*Sec.  3704.  If  the  contract  is  not  set  forth 
as  the  basis  of  the  action,  so  as  to  require 
a  denial  on  oath,  an  alteration  in  a  material 
part  requires  explanation  before  it  can  be  ad- 
mitted as  evidence.  This  preliminary  proof 
is  submitted  to  the  court" 

"Sec.  5242.  If  the  paper  appears  to  have 
been  materially  altered,  unless  it  is  the  cause 
of  action  and  no  plea  of  non  est  factum  is 
filed,  the  party  offering  it  in  evidence  must 
explain  the  alteration,  unless  the  paper  comes 
from  the  custody  of  the  opposite  party." 

It  is  insisted  that  under  these  provisions 
of  the  Code  the  alterations  in  the  caption  of 
the  deed  rendered  It  Inadmissible.  There  is 
no  express  reference  in  the  record  before  this 
court  to  the  registration  of  the  deed,  but  it 
appears  to  have  been  admitted  in  evidence 
without  other  objection  than  as  stated  above. 
The  judgment  refusing  a  new  trial  should 
not  be  disturbed  unless  the  complaining  par- 
ty makes  error  affirmatively  appear;  the  er- 
ror being  of  such  character  as  to  require  the 
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grant  of  a  new  trial.  The  presnmption  in 
favor  of  the  judgment  overruling  the  motion 
for  new  trial  will  not  be  overcome  so  long 
as  the  facts  disclosed  by  the  record  before 
this  court  are  consistent  with  any  theory 
upon  which  the  correctness  of  the  Judgment 
could  rest  If  the  deed  in  question  was  reg- 
istered^ the  alteration  would  be  presumed 
to  have  been  made  by  the  parties  thereto  at 
or  before  its  execution.  Collins  v.  Boring,  96 
Oa.  360,  23  S.  E.  401.  Under  this  view,  the 
deed  objected  to  would  not  have  been  open 
to  the  objection  urged  if  it  were  registered. 
The  record  before  this  court  being  silent  upon 
the  point  of  registration  of  the  deed,  there  is 
nothing  shown  affirmatively  to  take  it  out  of 
the  above  rule.  Inasmuch  as  the  deed  was 
admitted,  and  the  judge  overruled  the  mo- 
tion for  new  trial  complaining  of  its  admis- 
sion, it  is  presumed  that  everything  was 
made  to  appear  at  the  trial  which  was  neces- 
sary to  render  the  deed  admissible.  If  there 
was  anything  lacking  in  that  respect,  the  bur- 
den was  upon  the  complaining  party  to  af- 
firmatively show  it.  Therefore,  even  if  the 
alteration  complained  of  was  material,  the 
facts  disclosed  by  the  record  are  insufficient 
to  show  affirmatively  such  error  as  to  require 
the  grant  of  a  new  trial. 

2.  Another  ground  of  the  motion  for  new 
trial  complained  of  the  ruling  of  the  court  ad- 
mitting in  evidence  a  deed  from  Thomas  J. 
Cox  to  Henry  J.  Slappey,  over  the  objections: 
<1)  That  it  was  not  so  executed  as  to  au- 
thorize its  admission  to  record ;  and  (2)  there 
was  no  other  proof  of  its  execution  by  the 
subscribing  witnesses  or  otherwise.  If  the 
deed  was  subject  to  the  objections  made  to 
its  admissibility,  it  was  nevertheless  admis- 
sible under  the  provisions  of  Civ.  Code,  | 
3610,  as  an  ancient  document.  The  deed  was 
dated  November  25,  1851,  and  contained  an 
«ntry  thereon  by  the  clerk  of  the  superior 
court,  showing  that  it  had  been  recorded 
November  27,  1875.  Other  preliminary  proof 
was  made:  That  the  plaintiffs  who  intro- 
duced it  were  heirs  of  the  grantee  therein 
named;  that  the  grantee  died  in  possession 
of  the  land  during  the  year  1868 ;  that  since 
the  time  of  his  death  his  heirs  have  contin- 
ued in  possession.  There  was  no  testimony 
introduced  expressly  stating  that  the  deed 
appeared  upon  its  face  to  be  genuine;  but,  as 
the  deed  was  Introduced  in  evidence,  it  fur- 
nished its  own  evidence  as  to  appearance  of 
genuineness,  which  could  be  determined  by 
mere  inspection  by  the  judge.  It  was,  there- 
fore, admissible  as  an  ancient  document ;  and, 
having  been  admitted,  the  judgment  will  not 
be  reversed. 

8.  The  eighth  ground  of  the  amended  mo- 
tion for  new  trial  complains  of  the  refusal 
of  the  judge  to  allow  a  witness  for  the  plain- 
tiffs, while  on  cross-examination,  to  be  asked 
by  counsel  f(»r  defendants,  "if  the  land  for 
a  trespass  upon  which  the  plaintiffs  were  su- 
ing in  this  case  belonged  to  any  of  these 


plaintiffs,**  at  the  same  time  stating  that 
it  was  expected  by  the  answer  of  the  witness 
to  prove  that  the  *1and  had  been  sold  and 
com'eyed  by  plaintiffs  before  the  alleged  tres- 
pass was  committed  to  nonresidents  of  the 
state  of  Georgia.  The  objection  urged  against 
propounding  the  question  and  against  the  ad- 
mission of  the  answer  thereto  was  "that 
change  in  title  could  not  be  proved  by  parol 
evidence.''  In  support  of  this  ground,  the 
plaintiffs  in  error  relied  upon  the  cases  of 
Bowden  v.  Achor,  95  Ga.  244  (5),  22  S.  E.  254, 
and  Miller  v.  McKinnon,  108  Ga.  553,  29  S.  E. 
467.  The  two  cases  mentioned  refer  to  sec- 
ondary evidence  of  papers  which  were  not  au- 
thorized to  be  recorded.  The  same'  may  be 
said  of  the  cases  of  Limday  v.  Thomas,  26 
Ga.  537,  Vaughn  v.  Biggers,  6  Ga.  188,  and 
EYank  v.  Longstreet,  44  Ga.  178.  In  the 
fifth  division  of  the  opinion  in  the  case  of 
Bowden  v.  Achor,  supra,  it  was  said:  "Where 
a  paper  of  any  kind  is  material  as  bearing 
upon  the  issue  under  investigation,  the  paper 
itself  is  generally  the  best  evidence  of  its  con- 
tents. Secondary  evidence  may  be  resorted 
to  when  the  original  is  inaccessible.  The 
courts  of  this  state  have  no  power  to  compel 
the  production  of  a  paper  in  the  possession, 
custody,  or  control  of  a  person  in  another 
state,  when  such  person  is  not  a  party  to  the 
cause.  In  such  an  instance,  the  paper  may 
well  be  said  to  be  inaccessible.  If  it  were 
a  duly  recorded  paper  of  which  a  legally  cer- 
tified copy  could  be  obtained,  it  might  be  in- 
cumbent on  the  party  desiring  the  benefit 
of  this  evidence  to  produce  such  copy;  but, 
where  no  such  secondary  evidence  Is  obtain- 
able, a  witness  may  be  permitted  to  testify 
to  the  contents  of  the  original,  if  within  his 
personal  knowledge  and  he  is  competent  to 
do  so.*'  The  reasoning  contained  in  the  fore- 
going excerpt.  In  so  far  as  it  relates  to  a 
paper  authorized  to  be  recorded,  such  as  a 
deed  conveying  land,  may  to  a  certain  extent 
be  obiter,  but  we  think  the  reasoning  sound, 
and  approve  it  as  applicable  to  such  a  case. 
See,  in  this  connection,  Williams  v.  Waters, 
36  Ga.  454  (2) ;  Civ.  Code,  §§  5173,  5162.  If 
the  plaintiffs  in  the  present  case  had  convey- 
ed the  land  to  other  persons  by  a  sufficient 
deed,  and  it  had  been  recorded,  a  certified 
copy  would  have  been  higher  evidence  of  the 
fact  of  such  conveyance  than  parol  evidence. 
The  plaintiffs  could  only  have  conveyed  the 
land  to  others  by  a  written  deed,  and  before 
admitting  parol  evidence  to  show  such  con- 
veyance, under  the  theory  that  the  deed  was 
beyond  the  limits  of  the  state  in  the  hands 
of  nonresident  persons  who  were  not  parties 
to  the  suit,  it  would  be  incumbent  upon  the 
defendants  to  make  the  further  preliminary 
proof  that  the  deed  had  not  been  recorded, 
thus  showing  his  inability  to  procure  any  bet- 
ter evidence  than  the  testimony  of  the  wit- 
ness. 

4.  The  eleventh  ground  of  the  amended  mo- 
tion for  new  trial  Complains  of  the  admission 
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of  certain  evidence  which  was  c^ered  to 
prove  certain  items  of  damage  arising  after 
the  commencement  of  the  action.  Objection 
was  made  to  it  upon  the  ground  that  the 
pleadings  did  not  authorize  the  evidence. 
Counsel  for  plaintiffs  stated  that  he  would 
amend  later  so  as  to  include  such  Items  in 
his  pleadings.  The  court,  therefore,  admitted 
such  evidence.  No  amendment  was  In  fact 
ever  made.  The  admission  of  this  evidence 
was  error.  A  case  should  be  tried  on  its 
pleadings,  not  on  a  promise  to  plead.  The 
ruling  was  based  on  an  intention  to  plead, 
which  was  never  carried  out.  Such  a  prac- 
tice should  not  be  allowed.  The  court's  rul- 
ing was 'based  on  the  statement  of  the  inten- 
tion to  amend,  and  not  on  the  ground  that 
the  evidence  was  admissible  without  any 
amendment 

5.  The  twelfth  ground  of  the  amended  mo- 
tion for  new  trial  complained  of  a  ruling  of 
the  Judge  admitting  in  evidence  a  certain 
written  agreement  between  Robert  Slappey 
and  others,  with  defendants  and  others,  sub- 
mitting the  matter  of  fixing  certain  land 
lines  to  the  arbitrament  of  certain  surveyors. 
The  objection  urged  to  the  admissibility  of 
the  evidence  was  "that  the  defendants  under- 
stood that  they  were  leaving  it  to  disinterest- 
ed parties,  and  one  of  the  parties,  It  appears, 
was  the  attorney  for  the  plaintiff,  and  de- 
fendants signed  the  agreement  without  that 
knowledge."  At  the  time  the  evidence  was 
offered  and  admitted,  there  was  no  evidence 
tending  to  show  the  existence  of  facts  such 
as  recited  in  the  grounds  of  the  objection 
above  quoted.  There  was  evidence  of  that 
character  introduced  later,  but  no  mention 
was  afterwards  made  to  rule  out  the  agree- 
ment. There  was  no  error  in  refusing  to 
exclude  the  contract  on  account  of  the  ob- 
jection. 

6.  The  thirteenth  ground  of  the  amended 
motion  for  new  trial  complains  of  a  ruling  by 
the  judge  in  restricting  certain  evidence  ad- 
mitted, so  that  it  should  not  be  considered  by 
the  jury  for  the  purpose  of  "ruling  out"  or 
"setting  aside"  a  certain  survey.  The  matter 
in  controversy  involved  the  location  of  cer- 
tain land  lines.  The  plaintiffs  and  defend- 
ants had  entered  into  an  agreement  by  which 
the  matter  of  locating  the  lines  was  submit- 
ted to  the  arbitrament  of  two  surveyors. 
The  surveyors  afterwards  agreed  upon  the 
location  of  the  lines,  and  returned  a  plat  in 
accordance  with  the  survey  made  by  them. 
An  attack  was  made  upon  the  agreement  and 
the  survey  made  thereunder,  upon  the  ground 
that  both  of  them  were  void  because  of  fraud 
practiced  by  the  plaintiffs  upon  the  defend- 
ants, which  induced  the  defendants  to  enter 
Into  the  agreement  The  evidence  offered 
tended  to  support  the  plea  of  the  defendants 
relative  to  fraud  Inducing  the  contract  as 
above  mentioned,  and  should  not  have  been 
restricted  by  the  judge  so  that  it  could  not 


be  considered  for  that  purpose.  It  was  en- 
titled to  consideration  in  support  of  the  de- 
fendants* contention  that  the  agreement  was 
void  and  that  the  survey  made  thereunder 
was  not  binding  upon  the  defendants. 

7.  Relative  to  the  agreement  for  arbitra- 
tion on  the  subject  of  locating  the  land  lines, 
as  referred  to  in  the  preceding  division  of 
this  opinion,  the  plea  of  the  defendants,  as 
set  forth  in  the  statement  of  facts,  was  suf- 
ficient, in  the  absence  of  special  demurrer, 
to  set  up  such  fraud  upon  the  part  of  the 
plaintiffs,  by  misrepresentations  as  to  the  in- 
terest of  one  of  the  surveyors  named,  as 
would  entitle  the  defendants  to  repudiate 
the  agreement  Though  there  was  evidence 
to  support  the  plea,  there  was  a  confilct  in 
the  testimony  as  to  whether  any  representa- 
tions were  made  about  the  interest  of  the 
surveyors.  The  evidence,  therefore,  did  not 
demand  a  verdict  finding  the  agreement  to 
be  void.  In  one  portion  of  the  charge  the 
judge  instructed  the  jury:  "If  you  should 
find  In  favor  of  the  plaintiffs*  contentions  as 
to  this  disputed  strip  of  land  belonging  to 
him,  you  would  also  find  the  plaintiffs  would 
also  be  entitled  to  a  recovery  of  $17.50  for 
the  amount  paid  out  to  have  this  survey 
made."  This  charge  did  not  clearly  present 
the  view  that  a  verdict  In  favor  of  the  plain- 
tiffs for  the  amount  referred  to  was  depend- 
ent upon  the  validity  of  the  agreement,  and 
that,  if  the  agreement  was  induced  by  fraud 
upon  the  part  of  the  plaintiffs,  it  would  be 
void,  and  would  not  authorize  the  plaintiffs 
to  charge  defendants  with  one-half  of  the 
expense  of  making  the  survey  or  to  recover 
It.  The  charge,  without  further  qualification, 
was  not  properly  adjusted  to  the  pleadings 
and  evidence. 

8.  Error  is  assigned  upon  several  portions 
of  the  charge,  which  relate  to  the  measure  ot 
damages.  One  portion  related  to  a  statement 
of  the  contentions  of  the  plaintiffs,  wherein 
the  jury  were  Informed  that  the  plaintiffs 
contended  that  the  turpentine  taken  from 
the  trees  was  worth  a  certain  amount  of 
money.  In  other  portions  of  the  charge  the 
jury  were  instructed  that  if  the  trespass  was 
willful,  and  in  its  commission  the  defendants 
had  acted  in  bad  faith,  the  measure  of  dam- 
ages would  be  "the  full  value  of  the  product 
of  the  boxes  and  also  for  the  full  proven 
value  of  the  turpentine  taken  from  the  trees 
and  timber  and  destroyed.*'  The  defendants 
insist  that  the  value  of  the  turpentine  taken 
from  the  trees  was  no  element  of  the  damages 
recoverable  in  this  case;  and  also  that  the 
instruction  which  authorized  the  recovery  of 
the  product  from  the  boxes  and.  In  addition 
thereto,  damages  to  the  trees,  in  effect  per- 
mitted the  recovery  of  double  damages  and 
was  not  authorized,  although  the  trespass 
may  have  been  willful.  By  reference  to  the 
allegations  of  the  petition  as  it  appears  in 
the  statement  of  facts,  it  will  be  observed 
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that  the  complaint  is  that  the  defendants 
entered  upon  the  lands  of  the  plaintiffs  and 
in  bad  faith  cut  certain  boxes  into  the  pine 
trees  standing  thereon,  and  had  begun  to 
operate  the  same  for  crude  turpentine  pur- 
I>oses,  and  to  carry  it  off  and  convert  it  from 
time  to  time  as  it  was  produced  to  their  own 
use,  and  refused  to  account  to  the  plaintiffs 
for  its  value.  The  value  is  nowhere  stated, 
and  there  is  no  prayer  for  the  recovery  of 
the  product  taken  from  the  boxes  or  for  the 
value  thereof.  In  another  portion  of  the  pe- 
tition the  complaint  is  that  the  defendants 
cut  the  trees  and  used  them  for  turpentine 
purposes,  taking  therefrom  all  the  crude  gum, 
besides  damaging  the  timber  and  trees  on 
the  land,  and  **on  account  of  the  injury  and 
trespass"  set  forth  it  was  alleged  that  the  de- 
fendants had  injured  and  damaged  the  plain- 
tiffs in  the  sum  of  $500,  besides  becoming  lia- 
ble to  them  for  certain  expenses  incurred  by 
surveying,  and  for  $100  as  attorney's  fees 
on  account  of  the  bad  faith  attending  the 
commission  of  the  wrongs  above  mentioned. 
The  only  prayers  were  for  process  "and 
Judgment  for  the  above-stated  sums,'*  which, 
as  we  have  seen,  included  the  cost  of  survey- 
ing, attorney's  fees,  and  "damages"  on  ac- 
count of  the  alleged  injury  and  trespass. 

The  allegations  of  the  petition,  construed 
in  connection  with  the  prayers,  constitute  an 
action  in  trespass  quare  clausum  fregit  for 
the  recovery  of  damages  to  the  trees,  and  in 
no  sense  state  an  action  for  recovery  of  the 
product  derived  from  the  trees  or  its  value. 
Upon  the  allegations  of  the  petition  the  case 
is  different  from  the  case  of  Parker  v.  Way- 
cross  &  Florida  R.  Co.,  81  Ga.  387,  8  S.  B. 
871.  In  that  case  the  cause  of  action  was 
alleged  in  two  counts,  one  of  which  was  in 
troTer.  It  is  also  different  from  the  cases 
of  Smith  V.  Gonder,  22  Ga.  355,  and  Mill- 
town  Lumber  Co.  v.  Qarter,  5  Ga.  App.  344, 
63  S.  E.  270.  These  cases  involved  the  cut- 
ting down  and  taking  away  certain  trees  from 
the  land  of  the  plaintiff  and  converting  them 
to  the  use  of  the  defendants,  and  the  petition 
contained  allegations  of  the  value  of  the  trees 
and  a  prayer  for  its  recovery.  In  the  case  at 
bar  the  injury  complained  of  was  not  that  of 
cutting  down  trees  and  carrying  them  away. 
Complaint  was  made  that  certain  turpentine 
product  was  extracted  from  the  trees  and  tak- 
en away;  but  its  value  was  not  alleged,  and 
there  was  no  prayer  for  the  recovery  as  such 
of  the  value  of  the  turpentine  product  so  tak- 
en from  the  trees.  The  petition  merely  al- 
leged that  the  trees  were  damaged  by  taking 
gum  and  otherwise  working  the  trees  for 
turpentine  purposes.  It  is  thus  seen  that  the 
complaint  is  of  injury  to  the  freehold,  and 
dsLTA&ges  therefrom  are  sought  to  be  recover- 
ed; and  that  the  suit  is  not  for  the  recovery 
of  the  product  from  the  trees  or  its  value. 
Ordinarily,  in  trespass  quare  clausum  fregit, 
the  measure  of  damages  would  be  any  reduc- 
tion in  the  market  value  of  the  trees  caused 


by  the  injury  to  them.  L.  A  N.  R.  CJo.  v. 
Kohlruss,  124  Ga.  250,  52  S.  B.  166.  If  the 
trespass  was  committed  in  bad  faith,  that 
fact  might  be  considered  by  the  Jury  on  the 
qnestion  of  allowance  of  "additional  dam- 
ages" to  deter  the  wrongdoer  from  repeating 
the  trespass.  Oiv.  Code,  S  3906.  This  is 
called  "additional  damages,"  but  it  is  in  the 
nature  of  a  penalty.  The  intent  with  which 
the  trespass  might  have  been  committed 
could  not  affect  the  amount  of  actual  damages 
recoverable  for  the  injury  to  the  trees.  It  is 
provided  in  Civ.  Code,  §  3918 :  "Where  plain- 
tiff recovers  for  timber  cut  and  carried  away, 
the  measure  of  damage  is:  (1)  Where  defend- 
ant is  a  wiliful  trespasser,  the  full  value  of 
the  property  at  the  time  and  place  of  demand 
or  suit  brought,  without  deduction  for  his 
labor  or  expense.  (2)  Where  a  defendant  Is 
an  unintentional  or  innocent  trespasser,  or 
innocent  vendee  from  such  trespasser,  the 
value  at  the  time  of  conversion  less  the  value 
he  or  his  vendor  added  to  the  property.  (3) 
Where  defendant  is  a  purchaser  without  no- 
tice, from  a  willful  trespasser,  the  value  at 
the  time  of  such  purchase."  But  these  rules 
are  not  'applicable  in  an  action  of  trespass 
quare  clausum  fregit,  where  the  complaint  is 
merely  for  injury  to  the  freehold  and  does 
not  seek  to  recover  property  taken  from  the 
soil  or  its  value.  By  its  terms  the  rules  men- 
tioned apply  to  actions  "where  plaintiff  re- 
covers for  timber  cut  and  carried  away." 
They  do  not  apply  where  the  action  is  mere- 
ly for  damages  to  the  freehold.  The  origin 
and  applicability  of  this  section  of  the  Code 
is  elaborately  discussed  in  Milltown  Lumber 
Co.  V.  Carter,  supra.  While  stating  the  con- 
tentions of  the  plaintiffs,  the  charge  excepted 
to  in  the  present  case  was  misleading  in  its 
reference  to  the  value  of  the  property  taken; 
and  other  portions  of  the  charge,  as  to  the 
measure  of  damages  to  be  applied,  were  er- 
roneous. 

9.  Complaint  is  made  of  another  portion  of 
the  charge,  wherein  the  Judge  instructed  the 
Jury  to  the  effect  that  in  the  event  they  found 
that  the  plaintiffs  were  entitled  to  recover 
they'  "should"  also  allow  interest  from  the 
time  the  trespass  was  committed.  The  criti- 
cism upon  the  charge  was  that :  "It  instruct- 
ed the  Jury  they  should  find  interest  for  the 
plaintiffs  as  a  matter  of  law;  whereas,  the 
correct  rule  is  that  they  should  or  should  not 
find  Interest  as  they  deem  proper  in  their 
discretion."  As  we  have  seen  in  the  eighth 
division  of  this  opinion,  the  action  was  for 
unliquidated  damages  arising  from  trespass. 
In  such  cases  the  Jury  may  in  their  dlscre' 
tlon  calculate  what  would  amount  to  interest 
from  the  time  of  the  injury  and  allow  it  as 
damages,  but  are  not  bound  to  do  so.  Gress 
Lumber  Co.  v.  Goody,  104  Ga.  611,  30  S.  E. 
810;  Western  &  A.  R.  Co.  v.  McCauley,  68 
Ga.  8ia 

10.  Except  as  above  Indicated,  when  the 
charge  is  considered  in  its  entirety,  and  Ic 
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connection  with  all  the  evidence,  none  of  the 
objections  thereto,  as  contained  in  the  vari- 
ons  grounds  of  the  motion  for  new  trial,  nor 
any  of  the  other  alignments  of  error,  were 
of  such  character  as  to  require  the  grant  of 
a  new  trial  for  any  reason  urged  before  this 
court 

Judgment  reversed.  All  the  Justices  con- 
car. 

(134  Oa.  79) 

FREEMAN  v.  YOUNG  et  al. 
(Supreme  Court  of  Georgia.     Feb.  21,  1910.) 

(Syllabus  by  the  Court,) 
Appeal  and  Erbob  (§  336*)— Pabties— Db- 

rSNDANT  IN  EBBOB. 

When  this  case  came  on  for  consideration 
by  the  court  the  following  order  was  passed: 
"This  action  was  originally  brought  by  W.  K. 
Young  and  Mrs.  Delia  S.  Young  against  A.  C. 
Freeman,  based  on  a  contract  alleged  to  have 
been  entered  into  by  W.  K.  Young,  for  the  use 
of  Mrs.  Delia  S.  Young,  who  was  stated  to  be 
the  sole  beneficiary.  By  amendment  the  action 
was  made  to  proceed  in  the  name  of  W.  K. 
Young,  for  the  use  of  Delia  S.  Young,  and  Mrs. 
Delia  S^  Young,  against  A.  C  Freeman.  A  ver- 
dict was  renaered  in  favor  of  'the  plaintiff* 
for  a  designated  sum,  and  a  judgment  Was  there- 
upon entered  in  favor  of  Mrs.  Delia  S.  Young 
against  A.  C  Freeman.  No  judgment  was  en- 
tered in  favor  of  W.  K.  Young.  The  bill  of 
exceptions  designates  the  case  as  that  of  'W. 
K.  Young  et  al.  v.  A.  O.  Freeman.'  The  ac- 
knowledgment of  service  was  signed  by  counsel 
as  'Attorneys  for  W.  K.  Young  et  al.,  Defendant 
in  Error.'  Under  repeated  rulings  of  this  court, 
this  did  not  make  Mrs.  Delia  S.  Young  a  party 
defendant  in  error,  or  operate  as  an  acknowl- 
edgment of  service  on  her  behalf.  If  she  should 
be  made  a  party  defendant  in  error  by  amend- 
ment from  the  record.  It  appearing  in  the  in- 
vestigation of  the  case  that  the  sole  person  in 
whose  favor  a  judgment  was  rendered  has  not 
been  made  a  party  defendant  in  error,  or  served 
with  the  bill  of  exceptions,  but  no  motion  hav- 
ing been  made  to  dismiss  the  writ  of  error,  with 
notice  to  the  adverse  party  or  counsel,  it  is 
therefore  ordered  that  the  plaintiff  in  error  or 
his  counsel  be  allowed,  ten  days  in  order  to  have 
an  opportunity  to  move  to  make  Mrs.  Delia  S. 
Young  a  party  defendant  in  error,  and  to  ascer^ 
tain  if  she  or  her  counsel  will  acknowledge  serv- 
ice and  agree  for  the  case  to  proceed  to  an  ad- 
judication. Should  proper  action  to  make  her 
a  party  defendant  in  error,  together  with  such 
acknowledgment  of  service  and  waiver,  be  not 
filed  in  the  office  of  the  clerk  of  this  court  with- 
in ten  days  from  this  date,  the  said  writ  of  er- 
ror will  be  dismissed."  The  plaintiff  in  error 
subsequently  moved  to  make  Mrs.  Delia  S. 
Young  a  party  defendant  in  error;  but  it  ap- 
peared that  her  counsel  declined,  under  her  di- 
rection, to  consent  that  she  be  made  such  a  par- 
ty and  that  the  case  proceed  to  an  adjudication. 
The  court  is  therefore  constrained,  in  accord- 
ance with  numerous  prior  adjudications,  to  dis- 
miss the  writ  of  error. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §1  1868-1876;    Dec  Dig.  S 

Error  from  Superior  Ooart,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  by  W.  K.  Young  and  others  against 
A.  C  Freeman.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Dismissed. 


Feagin  &  Urquhart,  for  plaintiff  in  error. 
Hardeman,  Jones  &  Johnston,  for  defendants 
in  error. 

FISH,  C.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur. 


(134  Ga.  80) 
THOMPSON.  V.  TASKBR, 
(Supreme  Court  of  Georgia.    Feb.  21, 1910.) 

(8yllabu9  by  the  Court.) 

1.  Plbadxivo  (§  374*)— Issues  and  Pboof. 

Where,  in  an  action  for  the  recovery  of  a 
lot  of  land,  the  plaintiff,  in  his  petition,  claims 
title  under  and  by  virtue  of  a  written  chain  of 
title,  to  the  same,  and  does  not  allege  that  he  has 
title  by  prescription  by  reason  of  adverse  posses- 
sion, under  color  of  title,  for  the  statutory  peri- 
od, it  is  not  error  for  the  courts  upon  the  con- 
clusion of  the  evidence  in  the  case,  to  direct  the 
jury  to  find  in  favor  of  the  defendant,  if  the 

Klamtiff  has  failed  to  show  the  title  alleged  in 
is  petition,  although  there  may  be  some  evi- 
dence tending  to  show  title  by  prescription  under 
color. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S  1217 ;   Dec  Dig.  §  374.*] 

2.  Taxation  (§  758*)  —  Dooumentabt  Bvi- 
DENCR— Tax  Deed. 

A  sheriff's  deed,  offered  in  connection  with 
a  tax  fi.  fa.  issued  agrainst  a  lot  of  wild  land 
and  a  levy  upon  such  lot  entered  thereon,  is  not 
admissible  in  evidence,  for  the  purpose  of  show- 
ing title  to  the  lot  by  virtue  of  a  sale  of  the 
same  under  such  execution  and  levy,  when  the 
deed  fails,  in  material  respects,  to  follow  the 
fi.  fa.  and  levy. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1508;   Dec.  Dig.  §  758.*] 

3.  Evidence   (§   472*)— Opinion   Evidence— 
Matters  Dibectlt  in  Issue. 

It  was  not  erroneous  to  refuse  to  permit 
a  witness  to  testify  that  the  deed  "was  made 
in  pursuance  of  the  order  of  court,  ^  ^  ^  as 
introduced  in  evidence." 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2186-2195;    Dec.  Dig.  §  472.»] 

4.  New  Triai.  Properly  Denied. 

There  was  no  merit  in  the  general  grounds 
of  the  motion  for  a  new  trial,  and  the  court  did 
not  err  in  overruling  such  motion. 

Elrror  from  Superior  Court,  Fannin  Coun- 
ty; (Jeo.  F.  Gober,  Judge. 

Action  by  J.  K.  Thompson  against  Charles 
Tasker,  receiver  of  the  Tasker  Lumber  Com- 
pany. From  the  Judgment  granting  inade- 
quate relief,  plaintiff  brings  error.    Afilrmed. 

J.  K.  Thompson,  by  leave  of  the  court, 
brought  an  action  against  Charles  Tasker,  as 
receiver  of  the  Tasker  Lumber  Company,  to 
recover  a  number  of  lots  of  land  in  the  Twesa- 
ty-Seventh  district  and  Second  section  of 
Fannin  county,  and  for  damages  for  timber 
cut  therefrom.  Among  the  lots  were  numbers 
27,  28,  82,  and  88.  Upon  the  trial  the  plain- 
tiff put  in  evidence  a  tax  fi.  fa.  issued  by  the 
Comptroller  Qeneral  on  October  1,  1877, 
against  lot  of  wild  land  No.  82,  district  27, 
8ecti<Mi  2,  Fannin  county,  for  $l.d8,  state  and 
county  taxes  for  the  years  1874,  1875,  and 
1876,  and  for  lawful  costs;  and  a  levy  upon 


•For  other  caaei  lee  uune  topic  and  section  NUMBER  in  Dec.  Jk  Am.  Digs.  1907  to  date,  Jk  Report«r  Indeies 
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such  lot,  entered  upon  the  fl.  fa.,  dated  April 
18,  3878,  made  by  Nathan  Parris,  sherlflf; 
also  an  order  granted  by  the  Judge  of  the 
superior  court  of  Fannin  county,  at  the  May 
term  1887,  In  substance  as  follows:  "It  ap- 
pearing to  the  court  that  on  the  first  Tuesday 
and  fourth  day  of  June,  in  the  year  1878> 
Nathan  Parris,  then  sheriff  of  [Fannin]  coun- 
ty, sold  before  the  courthouse  door  In  said 
county,  •  •  •  at  sheriff's  sale  under  and 
by  virtue  of  wild  land  tax  fl.  fas.  the  fol- 
lowing lands,  to  wit"  Then  follow  the  num- 
bers of  eight  separate  lots,  all  in  the  Twenty- 
Seventh  district,  Second  section,  Fannin 
county,  together  with  the  respective  amounts 
which  eacb  lot  sold  for  at  the  sheriff's  sale; 
it  being  stated  that  lot  82  sold  for  the  sum  of 
$4.80.  The  order  then  stated  that  J.  K. 
Thompson  was  the  purchaser  of  all  of  such 
lots  at  said  sheriff's  sale,  at  and  for  the  sev- 
eral sums  mentioned,  that  he  paid  all  of  the 
purchase  money  for  the  lots,  but  that  Parris, 
as  sheriff,  failed  to  execute  and  deliver  to 
liim  "sheriff's  deed  to  said  lands,"  and  that 
as  Parris  had  gone  out  of  office  as  sheriff  of 
the  county,  and  George  W.  Wilson  was  sher- 
iff at  the  date  of  the  order,  it  was  ordered 
"that  said  George  W.  Wilson,  as  sheriff  as 
aforesaid,  make,  execute,  and  deliver  to  said 
J.  K.  Thompson  a  sheriff's  deed  or  deeds  to 
all  of  said  land  so  sold  at  sheriff's  sale  by 
said  Parris  as  sheriff  as  aforesaid."  The 
plaintiff  then  offered  in  evidence  a  deed, 
which  was  partly  printed  and  partly  written, 
a  printed  form  having  been  used  in  its  prep- 
aration, which  was  as  follows: 

"State  of  Georgia,  Fannin  County.  Where- 
as, in  obedience  to  a  writ  of  fieri  facias,  Is- 
sued by  virtue  of  wild  land  tax  fl.  fas., 

county,  of ,  at  the  suit  of ,  Na- 
than Parris,  sheriff  of  the  county  of  Fannin, 
did  lately  seize  the  parcel  of  land  herein- 
after described,  as  the  property  of  said  state 
and  county  and  after  the  same  being  duly  ad- 
vertised, agreeable  to  law,  did,  on  the  4th 
day  of  June  in  the  year  eighteen  hundred  and 
seventy-eight  at  the  place  of  public  sale,  in 
the  county  of  Fannin,  expose  the  same,  with- 
in the  legal  hours  of  sale,  at  public  outcry, 
when  and  where  J.  K.  Thompson  being  the 
highest  bidder,  the  same  was  knocked  off  to 
bim  at  the  price  of  $46.25  forty-six  dollars 
and  25  cents. 

''Now,  this  deed,  made  the  25  day  of  Octo- 
ber, eighteen  hundred  and  eighty-seven,  be- 
tween the  said  George  W.  Wilson,  sheriff, 
now  of  said  county,  of  the  one  part,  and  the 
eaid  J.  K.  Thompson,  of  the  other  part,  wit- 
nesseth:  That  the  said  George  Wilson,  sher- 
iff as  aforesaid,  for  and  in  consideration  of 
the  sum  of  $46.25'  forty-six  dollars  and  25 
cents,  to  said  Parris  in  hand  paid  by  the  said 
J.  K.  Th(»np6on  at  and  before  the  sealing  and 
delivery  of  these  presents  (the  receipt  where- 
of is  hereby  acknowledged),  hath  granted, 
bargained  and  sold,  and  by  these  presents 
doth  grant,  bargain,  sell  and  convey,  so  far 
aa  the  office  of  sheriff  authorizes  him,  unto 


the  said  J.  K.  Thompson  his  heirs  and  as- 
signs, all  of  the  following  lots  of  land,  to  wit 
No.  (43)  forty-three.  No.  (64)  fifty-four.  No. 
(65)  sixty-five.  No.  (68)  sixty-eight,  No.  (79) 
seventy-nine.  No.  (82)  eighty-two,  No.  (95) 
ninety-five,  and  No.  (101)  one  hundred  and  one, 
all  of  said  lots  of  land  lying  and  being  in  the 
(27th)  Twenty-Seventh  district  and  (3d)  Sec- 
ond section  of  said  county  of  Fannin.  To- 
gether with  all  and  singular  the  rights^  mem- 
bers and  appurtenances  thereof ;  and,  also,  all 
the  estate,  right,  title,  interest,  claim  and 
demand  of  the  said  state  and  county  in  law, 
equity  or  otherwise,  whatsoever,  of,  in,  or  to 
the  same: 

"To  have  and  to  hold  the  said  premises  and 
every  part  thereof,  unto  the  said  J.  K.  Thomp- 
son, his  heirs  and  assigns,  in  as  full  and  am- 
ple a  manner  as  the  said  state  and  county  or 
their  heirs  and  assigns,  did  hold  and  enjoy, 
or  might  have  held  and  enjoyed  the  same, 
had  it  not  been  seized  and  sold  under  the  exe- 
cution aforesaid. 

"In  witness  whereof,  the  said  Geo.  W.  Wil- 
son, sheriff,  aforesaid,  hath  hereunto  set  his 
hand  and  affixed  his  seal,  the  day  and  year 
first  above  written. 

"George  W.  Wilson,  Sheriff.  [L.  S.] 

"Signed,  sealed  and  delivered  in  presence 
of:    L.  G.  Cutsher.    D.  W.  Garret,  C.  S.  a" 

This  deed  was  offered  In  connection  with 
the  testimony  of  the  plaintiff,  to  the  effect 
that  it  was  executed  after  the  order  of  court 
had  been  granted  and  was  the  only  deed 
which  Wilson,  as  sheriff,  had  ever  made  to 
the  plaintiff.  Upon  objection  of  defendant, 
the  court  excluded  this  deed  from  evidence, 
upon  the  ground  that  It  did  not  follow  the 
tax  fi.  fa.  and  levy  and  the  order  of  the 
court  with  reference  to  lot  82.  The  court 
also  ruled  out  the  following  testimony  of  the 
plaintiff:  "The  deed  from  George  W.  Wilson 
as  sheriff  to  me  was  made  in  pursuance  of 
the  order  of  court,  passed  by  Judge  Wellborn, 
as  introduced  in  evidence."  The  court,  In 
the  charge,  directed  the  jury  to  find  in  favor 
of  the  defendant  as  to  lot  83.  There  was  a 
verdict  for  the  plaintiff  for  lots  27  and  28 
and  $200  damages.  The  plaintiff  moved  for 
a  new  trial  upon  the  general  complaint  that 
the  verdict  should  have  been  also  for  the  re- 
covery of  lots  82  and  83,  and  for  the  value 
of  the  timber  cut  therefrom;  also,  upon  the 
ground  that  the  court  erred  in  directing  the 
jury  to  find  In  favor  of  defendant  as  to  lot 
83,  and  upon  the  ground  that  the  court  erred 
in  excluding  the  above-quoted  testimony  of 
the  plaintiff.  A  new  trial  was  denied,  and 
the  plaintiff  excepted. 

Ck>lquitt  &  Conyers  and  Wm.  Butt,  for 
plaintiff  in  error.  J.  Z.  Foster  and  O.  R. 
Dupre,  for  defendant  in  error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  1.  In  the  motion  for  a  new  trial  it 
Is  alleged  that  the  court  erred  in  directing 
the  Jury  to  find  in  favor  of  the  defendant  a» 
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to  lot  83,  as  there  was  sufficient  evidence  to 
authorize  the  Jury  to  pass  upon  the  question 
as  to  whether  the  plaintiff  had  a  prescriptive 
title,  under  color,  to  this  lot  The  evidence 
on  the  question  of  prescription  as  to  this  lot 
was  quite  indefinite;  but,  regardless  of  this, 
the  court's  direction  was  proper,  for  the  rea- 
son that  title  by  prescription  to  lot  83  was 
not  set  up  in  the  petition,  and,  of  course, 
the  plaintiff  could  only  recover.  If  at  all,  up- 
on the  case  made  in  his  petition.  Upon  the 
argument  of  the  case  before  this  court,  coun- 
sel for  plaintiff  in  error  suggested  a  diminu- 
tion of  the  record  as  to  an  alleged  amend- 
ment to  the  petition  in  which  a  prescriptive, 
title  to  this  lot  was  set  up.  The  clerk  of  the 
court  below  was  required,  by  an  order  from 
this  court,  to  send  up  a  certified  copy  of  all 
amendments  to  the  petition,  and  in  response 
to  such  order  he  certified  that  there  was  no 
amendment  to  the  petition  of  file  in  his  of- 
fice, and  that  he  had  no  knowledge  of  any 
ever  having  been  in  his  oflice. 

2,  3.  The  deed  offered  by  the  plaintiff  for 
the  purpose  of  showing  title,  by  virtue  of  a 
BherilTs  sale  under  the  tax  execution  issued 
by  the  Comptroller  General,  was  properly  ex- 
cluded by  the  court  upon  the  objections  made 
to  its  admission.  The  tax  fi.  fa.  in  question 
was  issued  specifically  against  lot  82,  in  dis- 
trict 27,  section  2,  Fannin  county,  and  was 
in  the  nature  of  a  proceeding  in  rem  for 
taxes  Imposed  upon  the  lot  itself  for  given 
years.  It  could  not  have  been  levied  upon 
any  property  other  than  this  lot,  nor  could 
this  lot  have  been  levied  upon  under  a  wild 
land  tax  execution  Issued  against  any  other 
lot  According  to  the  recitals  in  the  deed, 
"by  virtue  of  wild  land  tax  fl.  fas.,"  Parris, 
sheriff  from  Fannin  county,  "did  lately  seize 
the  parcel  of  land  hereinafter  described  as 
the  property  of  the  said  state  and  county," 
and  afterwards  sold  the  same  at  sheriff's 
sale  to  Thompson  for  $46.25,  and  in  consid- 
eration of  the  payment  of  such  sum  to  Par- 
ris by  Thompson,  Wilson,  as  sheriff,  conveys 
the  eight  lots  described  in  the  deed,  one  of 
them  being  lot  No.  82,  "with  all  the  estate, 
right,  title,  interest,  claim  and  demand  of  the 


said  state  and  county"  in  and  to  the  same,  to 
hold  **in  as  full  and  ample  a  manner  as  the 
said  state  and  county  or  their  heirs  and  as- 
signs did  hold  and  enjoy,  or  might  have  held 
and  enjoyed  the  same,  had  it  not  been  seized 
and  sold  under  the  execution  aforesaid."  It 
is  clear  that  the  deed  did  not  follow  the  fi. 
fa.  and  the  levy;  as  the  fi.  fa.  was  against 
lot  82  only,  for  its  own  taxes  only,  and  it 
was  levied  on  for  the  same,  while  the  deed 
shows  that  lot  82  and  seven  other  described 
lots  were  all  levied  on,  under  various  wild 
land  tax  executions,  as  the  property  of  the 
state  and  county  and  sold  as  such,  and  pur- 
ports to  convey  the  interest  of  the  state  and 
county  in  all  these  lots  to  Thompson,  as  the 
purchaser  at  such  sale.  And  the  deed  ap- 
parently shows  that  all  of  the  wild  land  tax 
fi.  fas.  were  levied  upon  all  of  the  lots,  and 
they  were  all  sold  thereunder  at  one  sale ;  in 
other  words,  that  the  lots  were  sold  in  bulk, 
and  not  separately,  and  each  sold  not  only 
for  its  own  taxes,  but  for  the  taxes  due  upon 
all  of  the  others.  No  reference  whatever  is 
made  in  the  deed  to  the  order  of  the  court 
For  these  reasons,  the  deed,  as  we  have 
said,  was  not  admissible  in  evidence,  al- 
though the  plaintiff  testified  that  It  was  made 
after  the  order  of  the  court  had  been  grant- 
ed and  was  the  only  deed  which  Wilson,  as 
sheriff,  had  made  to  him.  Of  course,  the  tes- 
timony of  the  plaintiff  that  the  deed  "was 
made  in  pursuance  of  the  order  of  court, 
passed  by  Judge  Wellborn,  as  introduced  In 
evidence,"  was  not  admissible,  as  this  was  not 
a  matter  upon  which  the  witness  could  ex- 
press an  opinion.  The  witness  was  allowed  to 
testify  that  the  deed  was  made  after  the  or- 
der of  the  court  was  granted,  but  whether 
it  was  made  "in  pursuance  or' — that  is,  in 
accordance  with,  in  fulfillment  of — the 
court's  order,  was  a  question  for  the  court, 
and  not  for  the  witness. 

4.  There  was  no  merit  in  the  general 
grounds  of  the  motion  for  a  new  trial,  and 
the  court  did  not  err  In  overruling  such  mo- 
tion. 

.  Judgment  affirmed.    All  the  Justices  con- 
cur. 
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(85  S.  C.  361) 

HOWARD  ▼.  TOWN  OF  PORT  ROTAI/. 

(Supreme  Court  of  South  Carolina.    March  30, 

1910.) 

1.  Municipal  Oobfobations  (§  220*)  —  Em- 
ployes—Right TO  Compensation. 

Where  one  was  elected  a  town  scavenger  by 
the  lawful  town  council,  and  performed  the 
services  required,  he  was  entitled  to  compensa- 
tion, though  another  had  been  appointed  to  such 
office  by  nn other  body  claiming  to  be  the  town 
council,*  had  performed  services,  and  had  been 
paid  therefor. 

[Ed.  Note.-— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  220.*] 

2.  Municipal  Cobporationb  (§  220*)  —  Em- 
ployes—Right to  Compensation. 

That  a  person,  who  had  received  payment 
for  ser\'ices  rendered,  had  been  elected  to  a  city 
office  by  a  de  facto  town  council  could  not  avail 
against  the  right  of  one  elected  by  the  de  jure 
town  council,  to  recover  his  compensation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  220.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County ;  S.  W.  G.  Shlpp,  Judge. 

Action  by  Charles  Howard  against  the 
Town  of  Port  Royal.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  J.  Thomas,  for  appellant  Thos.  Tal- 
blrd,  for  respondent. 

JONES,  C.  J.  Plaintiff  brought  action 
against  defendant  before  Magistrate  Thomas 
G.  White,  Esq.,  to  recover  $48,  claimed  to  be 
due  him  for  services  as  scavenger  of  the 
town,  between  February  18,  and  August  18, 
1908.  The  magistrate  gave  judgment  for 
plaintiff,  which  on  appeal  was  affirmed  by 
the  circuit  court.  Judge  Shlpp  presiding. 

The  magistrate  found  as  a  fact  from  the 
testimony  that  plaintiff  was  elected  as  scaven- 
ger by  the  town  council  of  Port  Royal,  and 
served  as  such  for  the  time  mentioned,  and  at 
a  regular  meeting  of  council  the  bill  of  plain- 
tiff was  ordered  paid.  This  finding  of  fact, 
affirmed  by  the  circuit  court,  is  final  and  con- 
clusive. The  litigation  Is  an  outgrowth  of 
the  factional  contest  in  Port  Royal  deter- 
mined by  this  court  in  the  case  of  State  ex 
rel.  Jernigan  v.  Stickley,  80  S.  C.  64,  61  S.  B. 
211,  128  Am.  St  Rep.  855.  On  the  ISth  of 
February,  1908,  there  were  two  intendants 
and  two  sets  of  wardens  claiming  to  be  the 
lawful  town  council  of  Port  Royal.  One  of 
these  bodies,  composed  of  John  Stickley  as 
Intendant,  and  John  L.  Wall,  Pat  Wall,  M. 
B.  Cope,  and  J.  L.  Paul  as  wardens,  elected 
Robert  McGowan  as  scavenger.  About  the 
same  time  the  other  body,  composed  of  J.  J. 
Jernigan  as  intendant  and  I.  McP.  Gregorle, 
M.  Herman,  and  S.  B.  Thompson  as  wardens, 
elected  plaintiff,  Howard,  as  scavenger.  Both 
McGowan  and  Howard  performed  duties  ap- 
pertaining to  the  office.  McGowan  was  paid 
for  bis  services.  The  legality  of  the  appoint- 
ment of  plaintiff  to  the  office  cannot  be  ques- 
tioned, as  it  appears  he.  was  elected  by  the 
wardens  constituting  a  quorum  of  the  lawful 


town  council  of  Port  Royal,  as  determined  in 
Jernigan  v.  Stickley,  80  S.  C.  .64,  61  S.  E. 
211,  128  Am.  St  Rep.  855.  Having  performed 
the  services  required  of  him,  and  there  being 
no  dispute  as  to  the  amount  of  his  claim, 
the  judgment  therefor  must  follow.  The  con- 
tention of  appellant  that  the  intendant  and 
wardens  who  elected  McGowan  were  de  facto 
town  council  of  Port  Royal  cannot  avail  as 
against  the  daim  plaintiff,  who  served  under 
an  election  by  de  jure  town  counclL 

The  judgment  of  the  circuit  court  la  af- 
firmed. 


(86  a  C.  309) 

WOOD  V.  BOSS,  Mayor,  et  al. 

(Supreme  Court  of  South  Carolina.    March  18L 

1910.) 

1.  MlTlflCIPAL  COBPOBATIONB  (|  911*)— BONDS 
—  VaLIDITT— COKflTinmOHAIi  AND  SXATU- 
TOST  PBOVISIONB. 

Act  Feb.  14,  1908  (25  St.  at  Large,  p. 
1271),  authorizing  the  board  of  public  works  of 
a  town  to  borrow  not  exceeding  $16,(XX)  for 
operating,  repairing,  and  maintaining  the  wa- 
terworks plant,  construed  in  connection  with  a 
constitutional  amendment  subsequently  adopted, 
authorizing  bonds  to  be  issued  to  be  used  sole- 
ly for  building,  erecting,  establishing,  and  main- 
tenance of  waterworks,  is  not  violated  by  the 
issuance  of  bonds  for  both  the  establishment 
and  maintenance  of  waterworks,  bnt  is  to  he 
construed  as  authorizing  the  board  of  public 
works  to  borrow  money  for  maintenance  when 
the  proceeds  of  the  bona  issue  are  not  sufficient. 
[Ed.  Note.-— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1897,  1899;  Dec. 
Dig.  I  911.*] 

2.  Municipal  Corporations  (8  918*)— Bonds 
—  Submission  of  Question  to  Popular 
Vote. 

The  constitutional  amendment,  authorizing 
the  issue  of  bonds  by  a  town  on  the  vote  of 
electors,  to  be  used  for  building,  erecting,  es- 
tablishing, and  maintenance  of  waterworks, 
should  be^ construed  as  denoting  such  singleness 
of  the  objects  expressed  as  to  dispense  with  the 
necessity  of  stating  separately  the  amount  for 
maintenance  and  that  for  building,  erecting, 
and  establishing,  on  submission  of  the  question 
of  a  bond  issue  to  the  voters. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1920;  Dec  Dig.  § 
918.*] 

3.  Municipal  Corporations  (§  919*)— Bonds 
—Payment— Medium. 

An  issue  of  bonds  by  a  town  is  valid, 
though  payable  in  gold  coin  instead  of  leaving 
it  optional  to  be  in  any  legal  tender;  such  pay- 
ment being  authorized  by  Code  Civ.  Proc.  1902, 
§  2008. 

[Ed.  Note.— Por  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1929;    Dec.  Dig.  | 

Appeal  from  Common  Pleas  CJircult  CJourt 
of  Cherokee  County;  Thos.  S.  Sease  and  J. 
W.  DeTore,  Judges. 

Action  by  A.  Ni  Wood,  against  W.  H,  Ross, 
Mayor  of  the  Town  of  GaflPney,  and  others. 
From  the  Judgment,  defendant  Security 
Trust  Company  of  Spartanburg  appeals.  Ap- 
peal dismissed. 


•For  other  caa«8ie«  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date.  Jk  Reporter  Indexes 
'67S.B.— 29 


460 


e7  SOUTHEASTERN  HEPORTBB. 


(8.G. 


Tbe  decree  of  Judge  De  Yore,  referred  to 
in  the  opinion,  so  far  as  material,  is  as  fol- 
lows: 

"The  aboye-entitled  cause  Is  an  action 
brought  by  the  plaintiff  to  enjoin  elections 
by  the  town  councir  of  Gaffney,  in  which 
elections  it  is  sought  to  issue  $75,000  of  bonds 
for  waterworks  and  $60,000  of  bonds  for  a 
sewerage  system.  The  grounds  upon  which 
the  injunction  Is  sought  are  stated  fully  in 
the  petition  or  complaint  of  the  plaintiff. 
Upon  the  complaint  and  the  answer  of  the 
town  council  of  Gaffney  and  the  board  of 
public  works,  and  also  record  of  the  various 
proceedings  taken  for  the  purpose  of  holding 
said  elections  and  issuing  bonds  thereunder, 
a  motion  was  made  for  a  temporary  injunc- 
tion before  his  honor.  Judge  T.  S.  Sease, 
judge  of  the  Seventh  circuit  On  the  20th 
day  of  August,  1009,  Judge  Sease  filed  an 
order  refusing  the  injunction.  In  this  order 
he  reviews  fully  all  the  questions  presented 
in  so  satisfactory  a  manner  that  his  views  are 
adopted  in  this  decree  as  settling  all  Issues 
passed  on  by  him,  and  said  order  is  made  a 
part  of  this  decree  and  judgment  Thereafter 
the  Security  Trust  Company  of  Spartanburg, 
S.  C,  obtained  leave  from  the  court  to  file  an 
answer  setting  up  such  additional  matters 
affecting  the  validity  of  said  bond  issue  as 
In  the  judgment  of  its  attorneys  should  be 
passed  upon.  This  company  Is  interested  in 
the  final  determination  of  all  matters  affect- 
ing said  bonds,  as  it  has  purchased  said  bond 
Issues  subject  to  their  validity.    ♦    •    • 

*'Tbe  trust  company  alleges  that  the  bonds 
for  waterworks  are  Invalid,  inasmuch  as  the 
question  submitted  to  the  voters  was.  for 
'building,  erecting,  establishing  and  main- 
tenance' of  waterworks  plant  for  Gaffney, 
and  that  this  is  in  confiict  with  an  act  of 
the  General  Assembly  approved  February  14, 
1908,  being  No.  563,  25  St  at  Large  S.  C., 
wherein  provision  is  made  for  the  board  of 
public  works  to  borrow  not  exceeding  $15,000 
each  year  for  operating,  repairing,  and  main- 
taining the  waterworks  plant  The  conten- 
tion is  that,  provision  having  already  been 
made  by  statute  for  maintaining  the  water- 
works plant,  bonds  should  not  have  been 
voted  under  the  constitutional  amendment  of 
1909  for  the  maintenance  of  the  waterworks 
plant  but  that  said  bonds  should  have  been 
confined  to  building  and  erecting  such  water- 
works plant  It  is  conceded  that  but  for  the 
amendment  to  the  Constitution  tbe  town  of 
Gaffney  would  not  have  had  the  power  to 
issue  the  amount  of  bonds  voted,  and  that 
the  issue  depends  .upon  that  amendment  for 
its  validity.  That  amendment  declares  In  its 
own  tenns  that  the  bonds  voted  shall  be 
used  'solely  and  exclusively  for  the  purpose 
of  building,  erecting,  establishing  and  mainte- 
nance of  waterworks,  electric  light  plants 
or  sewerage  system.*  In  construing  the  act 
of  1908  with  the  subsequent  amendment  to 
the  constitution,  It  is  by  no  means  necessary 


to  hold  that  one  is  In  conflict  with  the  other, 
indeed  they  can  be,  and  should  be,  made  to 
harmonize.  The  constitutional  provision  re- 
lates to  the  voting  of  bonds  for  such  pur- 
poses by  the  electors  of  the  corporation, 
while  the  act  in  question  confers  upon  a 
different  entity  the  power  to  borrow  money 
to  maintain  the  waterwoi^a  and  sewerage 
plants,  so  that  the  one  provision  is  in  aid 
of,  and  not  in  confiict  with,  the  other;  so 
that  if  the  bond  issue  is  not  sufficient  for 
the  maintenance  of,  as  well  as  for  the  build- 
ing, erecting,  and  estaMlshlng,  such  water- 
works and  sewerage  plants,  then  the  board 
of  public  works  may  have  recourse  to  their 
statutory  power,  and  borrow  money  for  oper- 
ating, repairing,  and  maintaining  said  plants. 
Besides  this,  if  there  w«*e  any  inconsistency, 
the  later  provision  of  the  Constitution  would 
control,  but  there  is  no  such  inconsistency. 

"The  words  of  tbe  constitutional  amend- 
ment, 'building,  erecting,  establishing  and 
maintenance,'  being  joined  together  by  tbe 
word  'and,*  should  be  construed  as  denot- 
ing such  singleness  of  the  objects  expressed 
as  to  dispense  with  the  necessity  of  stating 
separately  the  amount  for  maintenance,  and 
the  amount  for  building,  erecting,  and  estab- 
lishing, so  that  the  contention  made  In  the 
fourth  paragraph  of  the  answer  must  be 
overruled.    ♦    •    • 

"The  last  question  to  be  disposed  of  ques- 
tions the  power  of  the  town  council  to  make 
the  bonds  issued  payable  in  gold  coin,  in- 
stead of  leaving  it  optional  to  pay  the  same 
in  any  legal  tender  money  of  the  United 
States.  Such  payment  is  authorized  by  sec- 
tion 2008  of  the  Code  of  Civil  Laws,  and  ac- 
cords with  the  opinion  of  Judge  Gary  In  the 
case  of  Ross  v.  Lipscomb  (recently  decided 
by  the  Supreme  Court)  [65  S.  Ei  451],  and 
with  the  judgment  of  Judge  Sease,  and  this 
question  Is  overruled. 

"It  is  the  judgment  of  the  court  that  in 
so  far  as  any  questions  herein  Involved  are 
concerned,  the  issue  of  $75,000  waterworks 
bonds  and  $50,000  sewerage  bonds  for  the 
town  of  Gaffney  are  valid;  that  the  com- 
plaint of  the  plaintiff  and  the  answer  of  the 
Security  Trust  Company  are  both  dismissed.** 

Butler  ft  Hall,  for  appellant  Ross  and  oth- 
ers. Simpson  &  Bomar,  for  appellant  Se- 
curity Trust  Company.  J.  a  Jeffries,  for 
respondent 

WOODS,  J.  Certain  questions  made  in 
this  cause  as  to  the  validity  of  bonds  of  the 
town  of  Gaffney  were  discussed  and  passed  on 
by  Judge  Sease  in  an  order  refusing  to  enjoin 
the  issue  of  the  bonds.  When  the  cause  came 
on  for  trial.  Judge  De  Yore  adopted  and 
made  the  judgment  of  the  court  the  conclu- 
sions of  Judge  Sease  on  the  questions  that 
were  before  him;  and  in  addition  Judge  De 
Vore  discussed  and  held  to  be  without  foun- 
dation certain  other  specific  objections  to 
the  bond  issue  made  by  the  Security  Trust 
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Company,  wblcli  had  agreed  to  purchase  the 
bonds. 

The  objections  made  by  the  Security  Trust 
Company  are  thus  set  out  in  the  exceptions: 
**(1)  Because  the  presiding  judge  erred  In  not 
sustaining  the  contention  of  the  defendant 
Security  Trust  Company  that  the  bonds 
about  to  be  issued,  as  referred  to  in  this  pro- 
ceeding, are,  and  will  be,  utterly  null  and 
void  because  not  issued  In  accordance  with 
the  act  of  the  Legislature  of  the  state  of 
South  Carolina,  of  date  February  14,  1908 
(25  St.  at  Large,  No.  563),  in  that  the  said 
act  provides  that  the  waterworks  to  be  es- 
tablished by  the  proceeds  of  the  sale  of 
waterworks  bonds  in  question  should  be  sus- 
tained by  money  borrowed  annually  by  the 
board  of  public  works,  not  exceeding  $15,000 
borrowed  at  one  time;  whereas,  the  bonds 
about  to  be  issued  were  voted  and  are  to  be 
used  for  the  maintenance  of  the  waterworks 
plant,  as  well  as  for  the  building,  erecting, 
and  establishing  of  it  (2)  Because  the  circuit 
^court  erred  in  not  holding  that  the  water* 
works  bonds  in  question  are,  and  will  be, 
void  for  the  reiason  that  the  election  which 
authorized  the  issuance  of  said  bonds  was 
held  for  a  double  purpose,  to  wit,  for  the  pur- 
pose of  building,  erecting,  and  establishing  a 
waterworks  plant,  and  also  for  the  purpose 
of  maintaining  the  same,  when  the  two  prop- 
ositions should  have  been  separately  submit- 
ted to  the  voters  of  the  town  of  Gaffney  to  be 
voted  on.  (3)  Because  the  circuit  judgeerred 
in  not  holding  that  aU  of  the  bonds  in  question 
are,  and  will  be,  illegal  and  invalid,  for  that 
they  are  to  be  made  payable  in  gold  coin,  when 
there  is  no  statute  or  other  authority  of  law 
requiring  or  allowing  them  to  be  made  so 
payable."  These  objections  are  without  foun- 
dation, and  are  fully  disposed  of  by  the  rea- 
soning and  judgment  of  Judge  De  Vore.  No 
objections  to  the  legality  of  the  proposed 
bond  issue  are  before  this  court,  except  those 
specidcally  covered  by  the  exceptions,  and 
for  that  reason  we  express  no  opinion  as  to 
the  other  questions  discussed  in  the  decree 
of  Judge  Sease  and  Judge  De  Vore. 

The  judgment  of  this  court  is  that  the  ap- 
I)eal  be  dismissed 

GARY,  A.  J.  (concurring).  Before  proceed- 
ing to  consider  the  exceptions,  it  may  be  well 
to  c<nistrue  the  rulings  of  their  honors.  Judg- 
es De  Vore  and  Sease,  for  the  purpose  of 
determining  whether  the  questions  raised  by 
the  exceptions  are  merely  speculative.  If, 
under  a  proper  construction  of  their  rulings, 
the  acts  by  virtue  of  which  the  elections  were 
held,  were  declared  by  them  to  be  repugnant 
to  the  provisions  of  the  Constitution,  requir- 
ing, as  a  condition  precedent  to  the  holding 
of  an  election,  that  there  shall  be  a  petition, 
signed  by  a  majority  of  the  freeholders,  then 
the  bonds  are  illegal,  and  it  would  be  against 
public  policy  for  them  to  be  issued. 

In  refusing  the  motions  for  a  temporary 


injunction  his  honor  Judge  Sease  made  the 
following  rulings: 

"The  plaintier  attacks  the  validity  of  the 
election  on  three  grounds,  two  of  which  ques- 
tion the  Acts  of  the  General  Assembly  ot 
South  Carolina,  being  Nos.  889  and  563,  25 
St.  at  Large,  which  will  be  considered  later 
on.  ♦  ♦  ♦  The  second  question  Involves 
the  constitutionality  of  the  Acts  of  the  Gen- 
eral  Assembly  above  referred  to.  The  board 
of  public  works  for  the  town  of  Gaffney  was 
created  by  an  act  of  the  General  Assembly, 
approved  February,  1907  [25  St.  at  Large, 
p.  808],  the  title  of  which  is  as  follows:  'An 
act  to  create  a  board  of  public  works  for  the 
town  of  Gaffney,  and  to  define  their  powers 
and  duties  and  compensation.'  This  act  v^as 
amended  in  1008  by  an  act,  approved  Febru- 
ary 14,  1906  [25  St.  at  Large,  p.  1271],  the 
title  of  which  reads:  *An  act  to  amend  an  act 
entitled  "An  act  to  create  a  board  of  public 
works  of  the  town  of  Gaffney,  and  to  define 
their  powers  and  duties  and  compensation," 
so  as  to  limit  the  amount  of  indebtedness, 
and  to  declare  valid  all  obligations  made  by 
the  board  of  public  works,  and  to  provide  for 
the  election  of  successors,  to  members  of  the 
present  board  of  public  works.'  In  section 
4  of  both  of  said  acts  the  following  provision 
is  found:  'All  elections  herein  provided,  shall 
be  ordered  by  the  town  council,  and  they  are 
hereby  required  to  order  all  such  elections, 
upon  a  written  i>etition  of  the  majority  of 
the  board  of  public  works,  or  upon  a  petition 
of  one-third  of  the  freeholders  of  the  town 
of  Gaffney.'  In  section  0  of  said  acts  it  is 
provided:  'Whenever  it  may  be  deemed  ad- 
visable by  the  said  board  to  issue  bonds  to 
extend  the  electric  light  plant  or  waterworks 
in  the  town  of  Gaffney,  or  to  secure  addition- 
al water  supply  for  the  said  town  of  Gaffney, 
the  said  town  council  of  Gaffney  shall  sub- 
mit the  question  of  issuing  bonds  •  •  • 
to  an  election  of  the  qualified  electors,  of 
the  said  town  of  Gaffney,  •  ♦  •  guch 
election  to  be  ordered  tn  the  discretion  of  the 
said  board  of  public  works,  or  upon  a  peti- 
tion of  one-third  of  the  number  of  freehold- 
ers of  the  town  of  Gaffney.'  ♦  •  •  in  sec- 
tion 7  of  said  acts  it  Is  further  provided: 
'Whenever  the  said  board  of  public  works 
deem  it  desirable,  or  upon  a  petition  signed 
by  one-^hird  of  the  freeholders  of  the  town 
of  Gaffney,  petitioning  for  an  election  fbr 
sewerage  system,  setting  forth  the  amount 
of  the  bonds  to  be  voted  for,  it  shall  be  the 
duty  of  the  town  council  of  Gaffney,  to  order 
an  election,*  etc. 

"The  Constitution  of  1895  (article  2,  f  13) 
requires  as  a  condition  precedent  to  the  hold- 
ing of  an  election  to  create  a  bonded  debt  In 
towns  and  cities  that  there  shall  be  a  peti- 
tion signed  by  a  majority  of  the  freeholders 
of  such  town  or  city,  as  shown  by  its  tax 
t>ook8.  The  provisions  of  the  Constitution 
are  mandatory,  and  the  General  Assembly 
has  no  power  to  prescribe  any  method  of 
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holding  such  election  in  conflict  with  that 
prescribed  by  the  Constitution,  tor  which  rea- 
son the  requirements  above  set  forth  in  the 
Acts  of  1907  and  1908  are  repugnant  to  the 
Constitution,  and  are  void. 

'It  is  farther  contended  by  the  plaintiff 
that  those  two  acts  are  also  repugnant  to 
the  Constitution,  in  that  so  much  of  the  body 
of  said  acts  as  provide  a  scheme  for  the  hold- 
ing of  elections  to  vote  bonds  for  water- 
works^ lights,  or  sewerage  are  acts  devolving 
upon  the  town  council,  and  not  a  part  of  the 
duties,  powers,  or  compensation  of  the  board 
of  public  works,  and  hence  not  in  conformity 
with  the  titles  of  said  acts  as  above  set  out 
It  is  seen  by  the  language  of  the  two  acts 
that  it  is  sought  to  make  the  holdings  of 
such  election  dependent,  in  some  measure,  on 
the  action  of  the  board  of  public  works,  in 
which  light  the  method  and  machinery  pro- 
vided for  such  elections  would  be  pertinent 
to  the  duties  of  the  board  of  public  works, 
and  so  fairly  embraced  within  the  scope  of 
the  title  of  said  acts.  After  ^Iminating  so 
much  of  the  language  of  those  acts  as  is 
obnoxious  to  the  Constitution,  it  is  seen  that 
the  preliminary  steps  to  the  hcAding  of  such 
elections  is  in  no  wise  dependent  upon  the 
will  or  act  of  the  board  of  public  works  f  ur^ 
ther  than  that  the  individual  members  of 
said  board,  as  freeholders,  might  Join  in  the 
petition  for  such  elections,  and  hence  the 
matter  complained  of  by  the  plaintiff  is  in 
contravention  of  article  111,  §  17,  of  the  Con- 
stitution." 

The  order  of  Judge  Sease  did  not  deter- 
mine any  question  involving  the  merits.  The 
rule  in  such  cases  is  thus  stated  in  Alston 
V.  Limehouse,  60  S.  C.  559,  39  S.  B.  188:  **0n 
a  motion  for  a  temporary  order  of  injunction 
the  circuit  Judge,  In  considering  the  issues 
raised  by  the  pleadings,  should  indicate  that 
their  consideration  is  solely  for  the  purpose 
of  determining  whether  the  plaintiff  has 
a  prima  facie  right  to  an  order  of  injunc- 
tion. His  order  should  not  purport  to  dis- 
pose of  the  issues  upon  the  merits,  as  was 
done  in  this  case.  The  language  of  Judge 
Crage  cannot  be  construed  as  a  finding  upon 
tbe  facts  in  such  a  manner  as  to  affect  the 
merits  of  the  case.  It  must  be  regarded  as 
used  for  the  purpose  of  showing  that  he  was 
justified  in  granting  the  temporary  order  of 
Injunction,  and  not  as  in  any  manner  affect- 
ing the  other  question  in  issue.  No  fact  de- 
cided upon  Bucb  motion  is  concluded  thereby, 
and  when  the  other  issues  are  brought  to 
trial,  they  aie  to  be  determined  without  ref- 
erence to  said  orders.  In  the  case  of  R.  R. 
Oo.  V.  Terminal  Co.,  48  S.  a  315  [26  S.  B. 
613],  the  court  says:  'The  order  was  neces- 
sarily made  without  prejudice  to  the  rights, 
of  the  parties,  upon  the  final  -hearing  of  the 
case;  as  much  so  as  if  the  words  "without 
prejudice^'*  etc^  had  been  Inserted  in  the 


order.  The  circuit  judge  did  not  have  the 
power,  on  the  hearing  of  said  motion,  even 
if  he  had  so  desired,  to  decide  the  case  u^on 
its  merits.  The  effect  of  said  order  was  the 
same  as  if  the  circuit  judge  had  stated  in 
the  order  that  it  was  only  to  remain  in  force 
until  a  decision  could  be  made  upon  the  mer- 
its"*—citing  Garlington  v.  Oopeland,  25  S. 
O.  41,  and  Sease  v.  Dobson,  34  S.  C.  345,  13 
S.  E.  530.  As  his  honor  Judge  De  Yore,  how- 
ever, adopted  said  ruling,  we  will  construe  • 
it  as  if  it  had  been  made  by  him,  in  the  first 
instance,  when  he  heard  the  case  upon  the 
merits.  There  was  no  appeal  from  said  rul- 
ings, and,  standing  alone,  they  would  unques- 
tionably be  res  judicata,  as  to  the  constitu- 
tionality of  said  acts. 

His  honor  the  circuit  judge,  who  heard  the 
case  upon  the  merits,  also  adopted,  the  follow- 
ing ruling:  "After  a  careful  consideration 
of  the  two  acts,  I  am  of  the  opinion  and  so 
hold  that,  after  striking  out  all  of  the  objec- 
tionable matter  in  those  acts,  the  purpose 
of  them  is  not  destroyed,  and  there  remain^ 
enough  matter  to  constitute  a  valid  act,  cre- 
ating the  board  of  public  works  for  the  tovni 
of  Gaffney,  and  defining  their  powers  and 
duties  and  compensation,  irrespective  of  the 
plans  of  holding  elections,  for  the  purpose  of 
issuing  bonds,  for  the  purposes  therein  nam- 
ed." This  ruling  is  wholly  inconsistent  with 
those  declaring  said  acts  to  be  unconstitu- 
tional on  the. ground  that,  while  the  Consti- 
tution requires  that  the  petition  for  holding 
an  election  shall  be  signed  by  a  majority  of 
the  freeholders,  the  said  acts  provide  (1)  that 
one-third  of  the  freeholders,  or  <2)  a  major- 
ity of  the  board  of  public  works,  may  order 
an  election,  and  on  the  further  ground  that 
they  are  obnoxious  to  article  111,  |  17,  of 
the  Constitution.  As  these  rulings  are  incon- 
sistent, both,  of  course,  cannot  stand.  The 
general  principle  applicable  to  the  construc- 
tion of  Judgments  is  thus  stated  in  23  Cyc 
1101:  "A  judgment  should  be  so  construed  as 
to  give  effect  to  every  word  and  part  of  it,  in- 
cluding such  effects  of  consequences  as  fol- 
low by  necessary  legal  implication  from  its 
terms,  although  not  expressed;  and,  v>here 
there  are  two  possible  interpretations,  tfiat 
vHll  he  adopted  which  makes  the  judgment 
harmonize  toith  the  facts  and  law  of  the  case, 
and  be  such  as  ought  to  have  been  render- 
ed, which  brings  it  within  the  authority  and 
jurisdiction  of  the  court,  and  which  renders 
it  more  reasonable,  effective,  and  concluHve.^ 
(Italics  ours.) 

Tested  by  the  rule,  the  rulings  must  be 
construed  as  declaring  the  acts  unconstitu- 
tional for  the  reasons  stated  by  the  circuit 
judge.  Such  being  the  case,  the  exceptions 
present  questions  that  are  merely  specula- 
tive. But  waiving  such  objections,  the  aj^ 
I)eal  should  be  dismissed  for  the  reasons  sta^* 
ed  in  the  opinion  of  Mr.  Justice  WOODSL 
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(85  6.  C.  389) 

PORTER  6t  ftl.   T.  liESESNE. 

(Supreme  Coart  of  South  Carolina.    March  80, 

1910.) 

APPEAI.  and  EfiBOB  (§  458*)— SUPEBSEDEAB  — 

Right  to  Remedy. 

.  Ad  order  staying  proceeding  pending  ap- 
peal should  be  made  only  when  it  appear?  that 
ai>plicant  has  just  reason  to  apprehend  that 
without  a  stay  he  would  be  deprived  of  the 
benefit  of  a  reasonable  result  of  the  appeal. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  2223,  2224;  Dec.  Dig.  f 
458.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Williamsburg  County;  S.  W.  G.  Shipp, 
Judge. 

Action  by  J.  B.  Porter  and  another  against 
G.  H.  liesesne.  From  an  order  dissolving  a 
temporary  Injunction,  plaintiffs  appeal.  Ex 
parte  order  staying  proceedings  pending  ap- 
peal revoked. 

E.  L.  Hlrsch,  R.  J.  Kirk,  and  Willcoz  & 
Willcox,  for  appellants.  Lee  &  Askins  and 
Walter  Hazard,  for  respondent. 

WOODS,  J.  On  January  28,  1910,  Judge 
Shipp  made  an  order  in  this  cause,  on  the 
ex  parte  application  of  the  plaintiff,  "that 
the  defendant  C.  H.  Lesesne,  his  agents,  serv- 
ants, employ^,  attorneys,  and  all  persons 
claiming  or  acting  through  or  under  him  or 
them,  be  and  they  are  hereby  enjoined  and 
restrained  from  In  any  wise  trespassing  upon 
the  tract  of  land  described  in  the  complaint 
in  this  action  until  the  further  order  of  this 
court."  On  March  2,  1910,  Judge  Klugh 
heard  and  granted  a  motion  to  dissolve  the 
Injunction  on  the  pleadings  and  affidavits 
su'bmltted  by  plaintiff  and  defendant,  giving 
his  reasons  In  this  language:  '*Upon  consid- 
eration of  the  moving  papers,  and  the  papers 
In  opposition  thereto,  I  am  satisfied  that  the 
defendant  was  in  possession  of  the  tract  of 
land  mentioned  in  the  pleadings  at  the  time 
the  order  of  Injunction  was  made,  and  that 
therefore  it  Is  nugatory.  I  am  also  satisfied 
that  the  temporary  injunction  is  not  essential 
to  the  assertion  and  preservation  of  any  legal 
right  of  the  plaintiits."  From  this  order 
plaintiff  appealed,  and  duly  filed  his  return 
in  the  Supreme  Court. 

On  March  7,  1910,  I  made  an  order  on  the 
0X  parte  application  of  the  plaintiff  suspend- 
ing and  superseding  Judge  KIugh*s  order 
pending  the  appeal  to  the  Supreme  Court,  but 
providing  that  defendant  might  move  before 
me  to  revoke  the  order  of  supersedeas  on 
four  days'  notice.  The  matter  is  now  before 
me  on  defendant's  motion  to  revoke  the  or- 
der staying  the  operation  of  Judge  Klugh's 
order  pending  the  appeal.  An  order  staying 
proceedings  pending  appeal  to  the  Supreme 
Court,  as  it  seems  to  me,  should  be  made 
only  when  It  appears  that  the  party  making 
the  application  has  just  reason  to  apprehend 
that  without  a  stay  he  would  be  deprived  of  | 


the  benefit  of  the  favorable  result  of  the  ap- 
peal. I  express  no  opinion  as  to  the  facts 
of  the  case,  but  careful  consideration  of  the 
record  fails  to  impress  me  that  there  will  be 
any  serious  difficulty  in  restoring  the  status 
of  the  parties  as  it  existed  under  Judge 
Shlpp's  decree.  In  the  event  that  the  plain- 
tiff's appeal  is  sustained. 

For  this  reason  I  revoke  the  ex  parte  or- 
der granted  by  me  on  March  7,  1910. 


QBS  8.  C.  266) 
STATE  V.  JOHNSON. 

(Supreme  Court  of  South  Carolina,    March  17, 

1910.) 

1.  Rape  (§  45*)— Prosecution— Admission  or 
E  V I DENCB— Competency. 

In  a  prosecution  of  a  negro  for  rape,  testi- 
mony that  about  20  negroes  were  arrested  and 
brought  before  prosecutrix  immediately  after  the 
ravishment,  and  that  she  failed  to  identify  any 
of  them,  was  not  incompetent 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  §  52 :   Dec.  Dig.  §  45.*] 

2.  Rape  (§  45*)  —  Prosecution  --■  BjVidencb— 
Competency. 

The  testimony  was  relevant,  as  tending  to 
show  that  prosecutrix  had  some  recollection  of 
the  appearance  of  the  guilty  person,  and  acted 
cautiously  in  attempting  to  identify  him. 

[Ed.  Note.— For  other  cases,  see  Rape,  Dec 
Dig.  8  45.*] 

3.  Criminal  Law  (§  1169*)— Harmless  Error 
—Admission  of  Evidence— Facjts  Already 
Established. 

Accused  in  a  rape  case  could  not  complain 
on  the  appeal  of  the  admission  of  testimony  as 
to  a  fact  as  to  which  prosecutrix  had  already 
testified  without  objection. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law» 
Cent  Dig.  S  3138 ;    Dec.  Dig.  §  1169.*] 

4.  Criminal  Law  (8  1159*)  — Appeal  — Ver- 
dict—Conclusiveness. 

The  effect  and  weight  to  be  given  to  rele- 
vant testimony  is  solely  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §|  3074-3063 ;   Dec.  Dig.  §  1159.*] 

5.  Criminal  Law  (§  300*)  —  Pleas  —  Noi 
Guilty— Scope  of  Issue. 

The  plea  of  not  guilty  in  a  rape  case  puts 
the  corpus  delicti  in  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  684-086;    Dec.  Dig.  §  300.»] 

ft.  Rape  (§  51*)  —  Prosecution  —  Burden  of 
Proof— Corpus  Delicti. 

In  a  rape  prosecution,  the  state  must  prove 
beyond  a  reasonable  doubt  that  prosecutrix  was 
in  fact  ravished. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  §  73 ;    Dec.  Dig.  §  61*] 

7.  Criminal  Law  (§§  763,  764,  811*)  —  In- 
structions—Weight  OF  Evidence. 

In  a  rape  prosecution,  in  which  the  de- 
fense was  alibi,  and  prosecutrix  positively  iden- 
tified accused  as  the  guilty  person,  it  appeared 
from  the  evidence  that  she  made  no  outcry  at 
the  time  of  the  alleged  rape  or  immediately 
thereafter,  though  she  was  in  the  hearing  of 
others;  that  her  five  year  old  boy  was  not 
aroused  when  she  was  taken  from  her  bed  by 
the  alleged  ravisher;  that  no  examination  of 
her  person  was  made  by  the  physician  called 
shortly  thereafter,  and  no  marks  of  violence 
were  found  on  her,  and  that  alleged  blood  marks 


•For  other  cases  see  same  tople  and  section  NUMBER  In  Dee.  A  Am.  Digs.  1907  to  date.  St  Reporter  Indexes 
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fonnd  on  her  garments  were  not  examined  be- 
fore they  were  washed.  The  court  charged  that 
the  jury  need  not  bother  themselves  much  about 
the  commission  of  the  offense;  that  there  had 
been  no  serious  controversy  about  it.  and  that 
it  must  be  proven  beyond  a  reasonable  doabt, 
and  further  charged:  "Suppose  a  woman  has 
been  ravished,  and  suppose  she  says:  *I  saw 
the  man  and  recognized  him.  I  saw  him  with 
my  own  eyes,  and  felt  him  with  my  own  hands, 
and  he  is  so  and  so,'  and  she  insists  upon  it  and 
is  willing  to  live  and  die  by  it,  and  suppose  the 
sheriff  proves  that  on  that  night  he  had  that 
man  under  lock  and  key  for  stealing.  What 
would  be  the  conclusion  ?**— the  quoted  part  of 
the  charge  embodying  in  effect  prosecutrix's  tes- 
timony. Held,  that  the  first  part  of  the  charge 
was  erroneojs  as  being  a  plain  intimation  that 
the  corpus  delicti  had  been  proven,  while  the 
part  quoted  unduly  emphasized  prosecutrix's  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  If  763,  764,  811.*] 

8.  Criminal  Law  (f  823*)  —  Instructions — 
pRRjuDiciAL  Effect. 

Error  in  instructing  that  the  jury  need  not 
bother  themselves  much  about  the  corpus  delicti 
was  not  cured  by  the  statement  following  that 
it  must  be  proved  beyond  a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal  I-iaw, 
Cent.  Dig.  §§  1992-1995;   Dec  Dig.  §  823.»] 

9.  Criminal  Law  (5  761*)— Trial— Instruc- 
tions —  Assumption  OF  Pacts  —  Admitted 
Pacts. 

That  a  party  does  not  introduce  evidence  to 
disprove  a  foct  which  he  denies,  or  to  rebut  tps- 
timony  thereon  introduced  by  the  other  party 
does  not  necessarily  make  such  fact  an  admitted 
or  undisputed  fact  so  as  to  authorize  the  court 
to  assume  Its  existence  in  charging  thereon. 

[Ed.  Note. — For  other  cases,  see  Criminnl  Law, 
Cent.  Dig.  §§  1754r-1764;   Dec  Dig.  I  761.*] 

Appeal  from  General  Sessions  Circuit  Court 
of  .Darlington  County ;  Geo.  W.  Gage,  Judge. 

Robert  Johnson,  alias  Toney  Howard,  was 
convicted  of  rape,  and  he  appeals.    Reversed. 

Geo.  E.  Dargan  and  Geo.  H.  Edwards,  for 
appellant  J.  Monroe  Spears,  Sol.,  and  P. 
H.  Nelson,  for  the  State. 


HYDRICK,  J.  The  defendant  appeals  from 
sentence  of  death  for  rape.  On  his  arraign- 
ment he  pleaded  not  guilty,  and  undertook  to 
prove  an  alibi. 

To  a  proper  understanding  of  the  points 
decided,  it  will  be  necessary  to  state  the  sub- 
stance of  the  testimony  of  the  prosecutrix 
as  to  the  outrage,  and  a  few  of  the  material 
facts  appearing  in  the  testimony.  On  the 
night  of  the  outrage  the  prosecutrix  retired 
about  7  o'clock,  leaving  a  lamp  burning  low 
on  the  t)ureau  in  her  room,  and  the  front  door 
unlocked,  as  she  usually  did,  until  her  hus- 
band came  in.  She  was  alone,  except  her 
little  son  five  years  old  was  in  bed  with 
her.  After  she  had  been  in  bed  some  time, 
she  saw  a  negro  man  near  the  bureau.  He 
turned  and  took  a  step  or  two,  and  blew  out 
the  light.  In  doing  so  she  got  a  tolerably 
good  look  at  him.  He  then  went  around  the 
foot  of  the  bed  to  where  she  was  lying,  and, 
telling  her  that  he  would  kill  her  if  she  hal- 


looed, he  took  her  in  his  arms  and  carried 
her  Into  the  back  hall  and  ravished  her.  She 
put  up  her  hand  and  felt  his  face.  It  was 
rough,  as  if  be  had  a  beard  of  about  a  week's 
growth.  After  he  had  accomplished  his  pur- 
pose, he  told  her  to  go  back  to  her  little  boy, 
and  if  she  hallooed,  he  would  come  back  and 
kill  her.  She  was  too  frightened  to  make  any 
outcry.  There  were  several  houses  near 
enough  for  her  cries  to  have  been  heard  by 
their  occupants.  She  went  back  to  bed,  and 
heard  the  back  door  open  and  shut  Her  hus- 
band came  in  about  10  o'clock,  and  found  her 
rolling  on  the  bed  in  a  very  nervous  and  ex- 
cited condition.  She  told  him  of  the  out- 
rage. She  did  not  see  the  defendant  for  about 
two  months  after  the  outrage— not  until  the 
night  before  the  trial — ^when  he  and  two  oth- 
er negroes  were  put  in  a  vault  in  the  sherilTs 
office,  with  a  lamp  burning  low,  and  she  was 
carried  to  see  if  she  could  identify  him.  He 
was  made  to  assume  various  attitudes,  to  put 
his  hat  on  in  different  ways,  and  to  blow  out 
the  light,  presumably  in  the  same  posture  in 
which  the  prosecutrix  had  described  her  as- 
sailant He  was  also  asked  some  questions 
as  to  who  he  was.  and  where  he  had  been. 
She  positively  identified  him. 

The  first  exception  alleges  error  in  admit- 
ting testimony  that  about  20  negroes  were 
arrested  and  carried  before  the  prosecutrix 
immediately  after  the  outrage,  and  she  failed 
to  identify  any  of  them.  We  think  the  tes- 
timony was  competent,  unless  it  was  Incom- 
petent by  reason  of  the  fact  that  it  neces- 
sarily involved  the  declaration  of  the  pros- 
ecutrix. But  that  objection  could  have  been 
easily  obviated  by  simply  proving  the  fact 
that  these  men  were  carried  before  her,  and 
after  she  had  seen  them,  they  were  discharg- 
ed, from  which  the  inevitable  inference  would 
be  that  she  had  failed  to  identify  them.  More- 
over, the  prosecutrix  herself  testified  to  the 
fact,  without  any  objection,  which  would  be 
sufilcient  to  render  this  exception  unavail- 
ing. It  was  also  relevant  The  fact  that  she 
failed  to  identify  any  one  of  the  20  who  were 
carried  before  her  tended  to  prove  that  she 
had  some  recollection  of  the  features  and  ap- 
pearance of  the  guilty  man,  and  that  her 
mind  was  not  in  that  state  of  doubt  and  un- 
certainty which  might  have  caused  her  to 
identify,  as  her  assailant  the  first  person  up- 
on whom  suspicion  rested,  who  had  any  re- 
semblance to  the  guilty  party.  It  also  tend- 
ed to  show  caution  on  her  part  As  to  how 
far  it  went  in  that  direction,  or,  in  other 
words,  what  force  and  effect  or  weight  should 
be  given  to  it,  was  a  matter  solely  for  the  ju- 
ry. If  she  had  identified  any  one  of  those 
who  were  carried  before  her  as  the  guilty 
party,  and  if  it  had  afterwards  turned  out 
that  she  was  mistaken,  certainly  it  would 
have  been  competent  for  the  defendant  to 
prove  that  fact,  because  it  would  have  tended 
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to  show,  uncertainty  In  her  mind  as  to  the 
appearance  of  the  gallty  party. 

The  other  exceptions  impute  error  in  char- 
ging on  the  facta  The  following  is  the  por- 
tion of  the  charge  excepted  to:  "Gentlemen, 
you  need  not  bother  yourselves  much  about 
the  corpus  delicti;  that  is,  about  the  com- 
mission of  the  offense.  There  has  been  no 
serious  controversy  about  it ;  it  must  be  prov- 
en to  you  beyond  a  reasonable  doubt.'*  And, 
again:  "When  a  witness  testifies  that:  'I 
saw  with  my  eyes  and  heard  with  my  ears; 
I  saw  a  man  raise  the  pistol,  and  saw  the 
flash  of  the  gun  and  saw  the  man  fall  dead' — 
that  Is  direct  testimony,  and  when  it  satis- 
fies you  of  the  truth  beyond  a  reasonable 
doubt,  that  is  final  and  conclusive,  and  this 
is  a  matter  of  gravest  consideration  in  this 
case.  Counsel  on  both  sides  recognize  tiiat, 
and  it  is  for  you  to  decide  what  weight  you 
shall  give  it.  It  may  or  may  not  be  true. 
For  instance:  Suppose  a  woman  has  been, 
ravished,  and  suppose  she  says:  1  saw  the 
man  and  recognized  him.  I  saw  him  with 
my  eyes,  and  felt  him  with  my  hands,  and 
he  is  80  and  so* — ^and  she  insists  upon  it,  and 
is  willing  to  live  and  die  by  it,  and  suppose 
the  sherifl?  proves  that  on  that  night  he  had 
that  man  under  lock  and  key  for  stealing. 
What  would  be  the  conclusion?"  The  de- 
fendant's plea  of  not  guilty  put  in  issue  the 
corpus  delicti.  It  was  necessary  for  the  state 
to  prove  beyond  a  reasonable  doubt  that  the 
prosecutrix  had  been  raped.  When  his  honor 
said  to  the  Jury,  **You  need  not  bother  your- 
selves much  about  the  corpus  delicti,**  he 
gave  them  a  very  plain  intimation,  if  not  a 
positive  expression,  of  his  opinion  that  the 
corpus  delicti  had  been  sufficiently  proved. 
While  the  second  quotation  from  the  charge 
above  set  out  is  less  objectionable  on  that 
ground,  because  it  is  more  doubtful  whether 
it  Involves  any  intimation  of  his  honor's  opin- 
ion, still  we  think  it  went  too  far  in  stating 
and  emphasizing  the  testimony  of  the  prose- 
cutrix. The  provision  of  the  Constitution 
which  forbids  Judges  from  charging  Juries 
in  respect  to  matters  of  fact  has  been  so  fre- 
quently construed  and  commented  on  that 
any  extended  discussion  of  the  subject  at  this 
time  would  be  unprofitable.  We  shall  content 
ourselves,  therefore,  with  quoting  a  few  ex- 
tracts from  previous  decisions  of  this  court, 
whidi  we  think  show  clearly  the  correctness 
of  our  conclusion  in  this  case. 

In  State  v.  White,  15  S.  C.  392,  the  court 
said:  "The  real  object  of  this  clause  of  the 
Constitution  is  to  leave  the  decision  of  all 
questions  of  fact  to  the  Jury  exclusively,  un- 
influenced by  any  expression  of  the  opinion 
by  the  Judge,  whose  position  would  very  nat- 
urally add  great  weight  to  any  opinion  he 
might  express  upon  any  question  of  fact  aris- 
ing in  a  case.**  In  State  v.  Howell,  28  S.  C. 
255,  5  S.  B.  620,  the  court  said:  "The  Jury 
must  be  left  perfectly  free  in  reaching  a  con- 
clusion upon  the  testimony  introduced,  un- 
trammeled  by  any  intimation  from  the  Judge 


as  to  whether  a  certain  fact  at  issue  has  been 
proved  or  not**  In  Norris  v.  dinkscales,  47 
S.  C.  513,  25  S.  B.  806,  the  court  said:  "A 
Judge  violates  this  provision  when  he  express- 
es in  his  charge  his  own  opinion  upon  the 
force  and  effect  of  the  testimony,  or  any  part 
of  it,  or  intimates  his  views  of  the  suflSciency 
or  insufficiency  of  the  evidence,  in  whole  or 
in  part"  In  China  v.  Sumter,  51  S.  C.  459, 
29  S.  B.  209,  the  court  said:  "It  must  be  re- 
membered that  the  former  provision  upon 
this  subject  in  the  Constitution  of  1868  (sec- 
tion 26»  art.  4)  allowed  greater  latitude  to  the 
Judges  than  is  now  permitted;  for  then  the 
Judge  was  allowed  to  state  the  testimony,  but 
now  he  is  not  allowed  to  do  so.  In  constru- 
ing this  constitutional  provision,  as  declared 
in  the  Constitution  of  1S68,  it  was  said,  in  the 
case  of  State  v.  James,  31  S.  C,  at  page  285 
[9  S.  K,  at  page  851],  that  in  stating  the  tes- 
timony as  then  allowed  'the  Judge  must  be 
careful  to  avoid  expressing,  or  even  intimat- 
ing, any  opinion  as  to  the  facts,  and  that  if  he 
does  so,  whether  intentionally  or  uninten- 
tionally, a  new  trial  must  be  granted.  Un- 
der our  Constitution  the  Jury  are  the  exclu- 
sive Judges  of  the  •facts,  and  the  true  mean- 
ing and  real  object  of  the  section  of  the  Con- 
stitution above  quoted  is  that  they  must  be 
left  to  form  their  own  Judgment,  unbiased 
by  any  expressions,  or  even  intimations,  of 
opinion  by  the  Judge.'  '*  Again,  on  page  461  of 
51  S.  C,  on  page  209  of  29  S.  B.:  "It  is  con- 
tended, however,  that  this  error  was  obvi- 
ated by  the  fact  that  the  circuit  Judge,  in 
several  other  portions  of  his  charge,  told  the 
Jury  that  all  the  questions  of  fact  were  ex- 
clusively for  them.  But  this  view  cannot  be 
accepted;  for  if,  as  we  have  seen,  the  real 
object  of  this  constitutional  provision  was  to 
leave  all  questions  to  the  Jury,  to  be  decided 
according  to  their  own  Judgment,  unbiased 
by  any  expression,  or  even  intimations,  of 
opinion  from  the  Judge,  it  is  manifest  that 
such  object  would  be  defeated  if  a  circuit 
Judge  should  be  allowed  to  express  his  own 
opinion  upon  any  material  question  of  fact, 
and  then  undertake  to  wipe  out  the  impres- 
sion made  upon  the  minds  of  the  Jury  by 
telling  them  that  all  questions  of  fact  were 
for  tbem.  The  impression  having  been  once 
made,  it  would  be  very  difficult,  if  not  Im- 
possible, thus  to  obliterate  it,  and  the  result 
would  be  that  the  Jury  would  be  more  or  less 
influenced  by  an  ofdnion  coming  from  so 
high  a  source  as  an  intelligent  Judge,  whose 
mind  had  been  trained  to  weigh  testimony 
and  determine  its  force  and  effect,  and  thus 
the  very  object  of  the  constitutional  provision 
— ^to  preserve  the  minds  of  the  Jury  from 
being  in  any  way  influenced  by  the  opinion 
of  the  Judge  as  to  a  question  of  fact--^would 
be  defeated.**  The  last  quotation  shows  that 
the  error  of  telling  the  Jury  "You  need  not 
bother  yourselves  much  about  the  corpus  de- 
licti'* was  not  cured  by  his  subsequently  tell- 
ing them  "It  must  be  proved  to  you  beyond  a 
reasonable  doubt" 
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Our  conclusion  In  this  case  Is  not  in  con- 
diet  with  those  cases  In  which  it  has  been 
held  that  a  Judge  may,  In  charging  the  Jury, 
state  admitted  facts,  or  facts  as  to  which 
there  is  no  issue,  or  declare  the  law  appli- 
cable to  a  hypothetical  state  of  facts.  But, 
because  a  party  does  not  Introduce  evidence 
to  disprove  a  fact  which  he  denies,  or  to  re- 
but the  testimony  introduced  by  the  adverse 
party  to  prove  the  fact,  it  does  not  follow 
that  It  is  an  admitted  or  undisputed  fact  It 
may,  and  frequently  does,  happen  that  a 
party  has  no  possible  way  of  rebutting  the 
•testimony  of  his  adversary  to  prove  a  fact, 
yet  his  denial  of  the  fact  entitles  him  to  have 
the  Jury  pass  upon  the  weight  and  sufficiency 
of  the  evidence  offered  by  his  adversary  to 
prove  It  Take  the  case  at  bar  as  an  illus- 
tration ;  and,  bearing  In  mind  the  of t^quoted 
maxim  of  Lord  Hale  that  the  accusation  of 
rape  "Is  easily  made,  hard  to  be  proved,  and 
still  harder  to  be  defended  by  one  ever  so 
Innocent,"  we  can  readily  see  the  difficulties 
under  which  the  defendant  was  placed  as  to 
the  corpus  delicti. 

Where  the  defense  is  an  alibi,  as  it  was  In 
this  case,  the  defendant  almost  necessarily 
has  to  rely,  at  least  to  some  extent,  on  the 
circumstances  as  they  may  be  developed  In 
the  evidence  for  the  prosecution.  In  this 
case  circumstances  were  developed  in  the  ev- 
idence for  the  state  which  are  usually  stress- 
ed in  argument  before  a  Jury  In  such  cases ; 
as,  for  example,  the  fact  that  the  prosecu- 
trix made  no  outcry,  though  persons  were 
near  enough  to  have  probably  rescued  her 
from  the  clutches  of  her  assailant ;  the  pres- 
ence of  a  little  boy  five  years  of  age  In  bed 
with  her,  who  was  not  aroused  by  her  being 
taken  from  the  bed ;  the  fact  that  she  made 
no  outcry  Immediately  after  her  assailant 
had  left;  the  fact  that  no  examination  of 
her  person  was  made  by  a  physician  Imme- 
diately afterwards,  though  one  was  called 
within  a  very  short  time;  the  fact  that  no 
resistance  seems  to  have  been  made;  that 
no  bruises  or  marks  of  violence  were  found 
upon  the  prosecutrix  or  the  defendant ;  that 
her  clothing  was  not  torn;  that  the  blood 
alleged  to  have  been  found  on  her  garments 
was  not  examined  before  they  were  washed. 
See  3  Green.  Ev.  §  212.  We  must  not  be  un- 
derstood as  Intimating  any  opinion  whatever 
as  to  the  weight  or  influence  which  the  facts 
above  enumerated,  as  they  appear  In  the  rec- 
ord now  before  the  court  should  have  In  de- 
ciding the  question.  Their  force  and  effect 
would  probably  depend  In  each  case,  to  a 
greater  or  less  extent,  upon  the  other  facts 
and  circumstances  appearing;  as,  for  ex- 
ample, the  comparative  size  and  strength  of 
the  prosecutrix  and  the  defendant,  or  if  the 
prosecutrix  and  defendant  were  of  the  same 
class,  and  the  defense  was  that  the  act  was 
done  with  consent,  and  other  circumstances 
which  will  readily  suggest  themselves.    They 


are  mentioned  here  merely  to  show  that  there 
were  circumstances  In  the  case  which  might 
have  afforded  ground  of  argument  to  the 
Jury  on  one  of  the  vital  Issues  in  the  case, 
and  to  show  that  It  could  not  properly  have 
been  said  that  the  corpus  delicti  was  either 
an  admitted  or  an  undisputed  fact 
Judgment  reversed. 

(gg  s.  C.  401) 

LIGHTSEY  V.  RBNTZ. 

(Supreme  Court  of  South  Carolina.     April  1« 

•  1910.) 

1.   AORICULTURE      (§      15*)    —    AGRICTJLTUBAI. 

Liens— DiscHABOB— Proceedings— Tims  of 
Taking — Excuses  fob  Delay— Excusable 

N  E  GLECT 

CSv.  Code  1902,  {  3062,  requires  the  clerk, 
in  proceedings  to  foreclose  a  lien  for  advances 
for  agricultural  supplies,  to  issue  a  warranty 
for  the  seizure  and  sale  of  the  crop,  provided' 
that,  if  the  person  to  whom  such  advances  are 
jnade  shall  within  30  days  after  sale  give  writ- 
ten notice  to  the  sheriff,  with  an  affidavit,  that 
the  amount  claimed  is  not  justly  due,  the  sheriff 
shall  hold  the  proceeds  of  the  sale  subject  to  the 
court's  decision,  upon  an  issue  made  up  and 
tried  in  which  the  lienor  shall  be  the  actor. 
Held^  that  the  provisions  of  the  Code  of  Pro- 
cedure allowing  extensions  of  time  for  inad- 
vertence and  excusable  neglect  did  not  apply  to 
proceedings  to  foreclose  agricultural  liens,  so  as 
to  excuse  the  Iienee*s  failure  to  give  notice  and 
affidavit  as  required  by  section  3062,  so  t^at 
failure  for  any  reason  to  give  such  notice  with- 
in the  prescribed  time  deprives  the  court  of  pow- 
er to  entertain  an  issue  made  up  under  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Agricn]tuie» 
Cent.  Dig.  §§  42-49;   Dec.  Dig.  §  15.*! 

2.  Agriculture  (8 15*)— Agricultural  Liens 
—  Enforcement  —  Enforcement  Against 
Sureties. 

In  proceedings  to  foreclose  a  lien  for  ag^ 
-ricultural  supplies,  in  which  the  lienee  gave 
bond  and  recovered  the  crop,  but  did  not,  with- 
in 30  days  after  the  sale,  serve  written  notice 
and  affidavit  that  the  amount  claimed  was  not 
justly  due,  as  required  by  statute,  judgment 
could  be  entered  against  the  sureties  on  the 
bond,  though  they  were  not  before  the  court. 

[Ed.  Note. — For  other  cases,  see  Agricalture, 
Cent.  Dig.  §§  42-49 ;  Dec.  Dig.  §  15.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Colleton  County ;  J.  W.  De  Vore,  Judge. 

Proceedings  by  W.  Fred  Lightsey  against 
J.  F.  Rentz,  to  foreclose  a  4Ien  for  agricul- 
tural supplies.  From  a  judgment  for  lienor, 
the  lienee  appeals.    Affirmed. 

Padgett  &  Lemacks,  for  appellant  Peurl- 
foy  Bros.,  for  respondent. 

WOODS,  J.  Under  proceedings  instituted 
In  accordance  with  section  3062  of  the  Civil 
Code,  by  W.  Fred  Lightsey  to  foreclose  a  lien 
for  agricultural  supplies,  the  clerk  of  Colle- 
ton county  issued  his  warrant,  and  thereun- 
der the  sheriff  of  Colleton  county  seized  the 
crop  of  J.  F.  Rentz.  Copies  of  the  Hen,  af- 
fidavit, undertaking,  and  warrant  were  serr* 
ed  on  Rentz  on  November  14,  1908;  and  im- 
mediately thereafter  he  gave  the  bond  au- 
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thorized  by  section  3067,  and  recovered  poa- 
session  of  the  crop.  Section  3062,  requiring 
the  clerk  to  Issue  the  warrant  for  the  seizure 
and  sale  of  the  crop  by  the  sheriff,  contains 
the  following  proviso:  'That  If  the  person  to 
whom  such  advances  have  been  made,  shall, 
within  thirty  days  after  such  sale  has  been 
made,  give  notice  in  writing  to  the  sheriff, 
accompanied  with  an  affidavit  to  tjlils  effect, 
that  the  amount  claimed  is  not  Justly  due, 
then  It  shall  be  the  duty  of  the  said  sheriff 
to  hold  the  proceeds  of  such  sale  subject  to 
the  decision  of  the  court  upoxl  an  issue  which 
shall  be  made  up  and  set  down  for  trial  at 
the  next  succeeding  term  of  the  court  of  com- 
mon pleas  for  the  county  in  which  the  per- 
son to  whom  such  advances  have  been  made 
resides,  in  which  the  person  who  makes  such 
advances  shall  be  the  actor." 

The  notice  and  affidavit  referred  to  in  this 
clause  of  the  statute  were  not  served  within 
30  days»  the  prescribed  time.  On  January 
18»  1909,  more  than  30  days  after  the  seizure, 
the  attorneys  for  the  lienee,  in  pursuance  of 
notice  served  on  the  attorneys  for  the  lienor, 
moved  before  Judge  Memmlnger  at  chambers 
for  an  order  requiring  the  lienor  to  return 
the  crop  to  the  sheriff,  and  providing  that,  in 
case  of  the  failure  of  Rentz  to  return  the 
crop,  the  lienee  should  have  judgment  for 
$400  against  the  lienor  and  the  sureties  on 
his  bond.  At  the  same  time  a  motion  was 
made  on  behalf  of  Rentz  for  an  order  allow- 
ing him  to  file  out  of  time  the  notice  and  af- 
fidavit, to  the  effect  that  the  amount  claimed 
on  the  lien  was  not  justly  due.  This  applica- 
tion for  relief  from  default  was  made  on  an 
affidavit  of  Mr.  Padgett,  attorney  for  Rentz, 
to  the  ^ect  that  he  had  failed  through  ex- 
cusable neglect  to  serve  the  notice  and  affida- 
vit stating  that  the  amount  claimed  under  the 
lien  was  not  justly  due.  The  affidavit  sets 
out  that  Mr.  Padgett  inadvertently  omitted 
to  serve  the  notice  and  affidavit,  the  Inadver- 
tence being  due  to  his  active  employment  in 
the  business  of  the  circuit  court  of  Colleton 
county  and  the  Supreme  Court,  and  that  aft- 
er the  examination  of  the  accounts  he  is 
convinced  that  they  vrtll  show,  if  properly 
balanced,  that  Lightsey  Is  indebted  to  Rentz. 

The  effect  of  Judge  Memmlnger's  decree 
was  to  refuse  both  motions  for  lack  of  Juris- 
diction to  pass  on  them  at  chambers,  with 
leave  to  both  parties  to  renew  the  motions  in 
open  court  The  motions  were  accordingly 
renewed  before  Judge  De  Vore  at  the  March, 
1909,  term  of  the  court  of  common  pleas  for 
Colleton  county.  Judge  De  Vore  held  that  he 
had  no  power  to  enlarge  the  time  limited  by 
the  statute  for  the  filing  of  the  notice  and 
affidavit,  and  decreed  that  Rentz  ehould  turn 
over  the  crop  to  the  sheriff  for  sale,  that  if 
the  pro'*peds  should  be  insufficient  to  satisfy 
the  debt  and  the  costs,  then  the  lienee  should 
have  judgment  for  the  balance  against  the 
lienor  and  his  sureties,  and  that  if  the  lienor 
should  fail  to  turn  over  the  crop,  then  the 


lienee  should  have  Judgment  against  the  lien- 
or and  his  sureties  for  $327.44  and  costs. 

Counsel  for  Rentz  first  In^st  that  the  cir- 
cuit court  erred  In  holding  that  the  court  was 
without  power  to  extend  for  inadvertence  or 
excusable  neglect  the  period  of  30  days,  fixed 
by  the  statute  for  serving  the  notice  and  af- 
fidavit that  the  amount  claimed  is  not  Justly 
due.  The  provisions  of  the  Code  of  Pro- 
cedure allowing  extensions  of  time  for  inad- 
vertence and  excusable  neglect  relate  to  ac- 
tions and  proceedings  referred  to  in  that  stat- 
ute, and  have  no  application  here.  The  pro- 
ceeding to  foreclose  agricultural  liens  is  not 
provided  by  the  Code  of  Procedure,  but  by 
an  entirely  separate  statute  incorporated  into 
the  Civil  Code.  This  seimrate  statute  lays 
down  the  steps  which  both  the  lienee  and 
lienor  must  take  to  have  their  rights  protect- 
ed, and  the  time  within  which  these  steps 
must  be  taken.  In  case  of  foreclosure  against 
him  a  specially  favorable  provision  is  made 
for  the  lienor  in  giving  him  the  simplest  pos- 
sible remedy.  He  Is  spared  the  formal  plead- 
ing and  proceedings  necessary  to  an  action  of 
claim  and  delivery,  and  Is  allowed  to  make 
and  have  tried  the  issue  as  to  the  amount 
due  by  a  simple  notice  and  affidavit.  In  con- 
ferring on  him  this  right  the  law  makes  the 
condition  that  he  must  exercise  it  within  30 
days.  The  power  of  the  court  to  entertain 
an  issue  made  up  under  this  statute  is  de- 
rived from  the  statute,  which  prescribes  30 
days  as  the  limit  for  the  notice;  and,  when 
this  condition  of  the  exercise  of  the  jurisdic- 
tion fails,  the  court  can  give  no  relief  under 
the  statute. 

That  this  was  the  principle  on  which  the 
case  of  Barnes  v.  Bamberg,  55  S.  G.  499,  33 
S.  B.  580,  was  decided  is  quite  clear  from 
the  opinion  of  the  court,  although  the  point 
did  not  arise  under  a  motion  to  be  allowed 
to  serve  the  notice  and  affidavit  after  the  ex- 
piration of  30  days.  In  Sams  v.  Hoover,  33 
S.  C.  401,  12  S.  E.  8,  the  same  principle  was 
applied  to  a  motion  to  extend  the  time  pre- 
scribed by  statute  for  making  a  motion  for 
a  new  trial  in  a  magistrate's  court  In  Gibbes 
V.  Beckett,  84  S.  C.  534^  66  S.  E.  1000,  it  was 
applied  to  the  time  limit  of  appeals  from 
magistrates'  courts.  The  rule  is  discussed 
and  the  authorities  cited  supporting  it  in 
Endlich  on  Stat.  Inter.  §§  434,  441-443,  and  in 
other  text-books.  We  are  not  now  concerned 
with  cases  where  compliance  with  the  time 
limit  of  the  statute  was  made  impossible  by 
death  or  other  causes,  or  was  prevented  by 
the  action  of  the  opposite  party.  As  to  such 
cases  we  express  no  opinion,  for  this  is  not 
one  of  them. 

The  appellant  Rentz  next  contends  that  the 
circuit  court  erred  in  giving  judgment  against 
his  sureties  when  they  were  not  before  the 
court  The  point  Is  expressly  decided  against 
appellant's  view  in  Barnes  v.  Bamberg,  supra. 

The  Judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 
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(85  S.  C.  STS)  _  _  ^  ^^ 

MII/FON  ▼.  PACE. 

(Supreme  Court  of  South  Carolina.    March  80, 

1910.) 

1.  Trusts  (§  131*)  —Construction  —  Execu- 
tion BY  Operation  of  Law. 

Since,  under  the  Constitution  of  1868,  it  ia 
unnecessary  to  have  a  trustee  to  protect  the  sep- 
arate estate  of  a  married  woman,  the  effect  of 
such  Constitution  on  a  trust  created  hy  deed 
prior  thereto  for  the  sole  use  of  a  married  wo- 
man during  her  life,  and  at  her  death  to  vest 
in  the  grantor's  children,  was  to  execute  the 
use  in  the  life  tenant;  the  trustee  holding  the 
legal   estate  for  the   remaindermen. 

[Ed.  Note.— Pot  other  cases,  sea  Tmata,  Dec 
nig.  S  131.*1 

2.  Remainders  (|  17*)— Person  as  Against 
Whom  Prescription  Mat  Run. 

Where  the  le^al  title  of  a  trust  estate  is 
executed  in  the  life  tenant,  and  the  legnl  title 
to  the  remainder  is  still  in  the  trustee,  limita- 
tions and  adverse  possession  may  run  against 
the  life  tenant  as  to  the  life  estate  and  against 
the  trustee  as  to  the  estate  in  remainder,  if  a 
right  of  action  had  accrued  in  favor  of  the  pa^ 
ties,  respectively,  against  the  person  in  possession. 

FEd.  Note.— For  other  cases,  see  Remainders. 
Dec.  Dig.  I  17;*  Limitation  of  Actions,  Cent. 
Dig.  I  231.] 

8.  Limitation  of  Actions  (|  76*)— Suspen- 
sion OF  Statutbj— Effect  of  Disabitjttks. 
Where  a  rijfht  of  action  for  the  possession 
of  land  held  adversely  accrues  while  the  holder 
of  the  legfil  title  is  a  resident  of  the  county,  in 
the  absence  of  a  statutory  provision  therefor, 
the  TOuninpr  of  Ifmftations  is  not  arrested  by  any 
intervening  disabilities  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  fi  417 ;   Dec.  Dig.  S  70.*1 

4.  Limitation  of  Actions  (§  85*>— Suspen- 
sion of  Statute— Disabilities. 

WTiere  the  right  of  action  for  the  posses- 
sion of  land  held  adversely  accrued  while  the 
holder  of  the  lesal  title  resided  in  the  county, 
bis  subsequent  absence  from  the  state  is  not*  a 
disability  suspending  the  running  of  limitations. 
[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §§  44^^55 ;  Dec.  Dig.  §  8-5.  ♦  J 

5.  Bemainders  (§  17*)— Suspension  of  Stat- 
t:TE. 

The  execution  by  operation  of  law  In  the 
life  r^mnt  of  a  trust  created  for  the  benefit  of  a 
married  woman  for  life,  remainder  to  her  sur- 
viving children,  does  not  suspend  the  operation 
of  limitations  which  had  already  started  to  run 
»»  sffsinst  the  remaindermen;  tne  legal  tjtle  be- 
ini?  8till  held  by  the  trustee  for  them. 

fKd.  Note.— For  other  cases,  see  Remainders, 
IVc.  Diff.  J  17;*  Limitation  of  Actions,  Cent. 
DifiT.  §  I231.1 

Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Clrcnit  Court  of 
Greenwood  County;   J.  B.  McDonald,  Judge. 

Action  by  Alice  Milton  against  Rebecca  L 
Pace.  Defendant  had  Judgment,  and  plain- 
tiff appeals.    Afllrined. 

Wm.  N.  Graydon,  J.  J.  Zachary,  and  J.  B. 
Siilley.  for  appellant.  Grler  &  Park,  for  re- 
spondent. 

JONES,  C.  J.  This  action  for  the  recov- 
ery of  a  tract  of  land  in  Greenwood  coun- 
ty wa9  by  consent  withdrawn  from  the  Jury 
and  submitted  to  the  presiding  Judge,  Hon. 
George  W.  Gage,  for  decision,  both  sides  hav- 


ing moved  for  the  direction  of  a  verdict,  con 
ceding  that  the  issue  was  one  of  law  only  up- 
on the  undisputed  facts.    Judge  Gage  gave 
Judgment  for  the  defendant  on  tbe  legal  Is- 
sues. 

Both  parties  claim  under  William  J.  Lorn* 
ax  as  the  common  source  of  title.  The  plain- 
tiff claims  under  a  deed  by  William  J.  Lomax 
to  Warren  G.  Lomax,  as  trustee,  dated  De- 
cember 3,  1864,  and  the  defendant  claims  un- 
der deeds  by  William  J.  Lomax  to  Thomas  J. 
Ellis,  dated  October  4,  1860,  and  November 
16, 18G6,  and  adverse  possession  from  1866  to 
the  present  time.  Admission  is  made  upon 
the  record  "that  defendant  and  those  under 
whom  she  claims  have  been  In  open,  notori- 
ous, and  peaceable  possession  of  the  lands 
sued  for,  claiming  to  hold  the  same  as  the 
owner  thereof  adversely  to  the  whole  world, 
since  the  year  1866."  The  case  turns  upon 
the  construction  of  the  trust  deed  under 
which  plaintiff  claims,  the  operation  of  the 
statute  of  uses  thereon,  and  whether  defend- 
ant's possession  could  be  adverse  to  plaintiff's 
rights  thereunder.  The  trust  deed  In  consid- 
eration of  love  and  affection  and  $1  conveyed 
to  Warren  G.  Lomax  certain  slaves  and  land 
covering  the  tract  In  question,  "In  trust  never- 
theless for  the  sole  and  separate  use  of  his 
(grantor's)  said  beloved  wife  Elizabeth  8. 
Lomax,  during  her  life  and  at  her  death  to 
vest  In  his  children  by  the  said  Elizabeth  8. 
Lomax,  who  may  survive  her — ^If  but  one  child 
to  that  one  solely,  If  more  than  one  to  be 
divided  equally  among  them,  discharged  of 
all  trust."  The  life  tenant,  Elizabeth  8. 
Lomax,  died  In  January,  1906,  leaving  two 
children,  the  plaintiff  and  John  R.  Lomax, 
who  died  Intestate  a  few  months  after  the 
death  of  his  mother,  leaving  the  plaintiff  as 
his  only  heir  at  law  and  distributee.  Plaintiff 
contends  that  the  trust  was  executed  In  the 
life  tenant;  that  the  trustee  had  no  trust 
with  respect  to  the  contingent  remaindermen; 
and  that,  therefore,  the  statute  of  limitations 
and  adverse  possession  could  not  run  against 
plaintiff,  who  was  not  In  a  position  to  main- 
tain an  action  until  the  death  of  the  life  ten- 
ant The  defendant  contends  that  the  trusts, 
being  for  the  sole  and  separate  use  of  a 
married  woman  and  to  preserve  contingent 
remainders,  were  executory,  and  that  the  stat- 
ute of  limitations  and  adverse  possession  ran 
against  the  trustee  holding  the  legal  title  and 
the  cestui  que  trust.  The  circuit  court  sus- 
tained the  defendant's  contention. 

While  not  agreeing  fully  with  all  the  rea- 
soning of  the  circuit  court,  we  are  satisfied 
his  conclusion  was  correct  There  Is  no  doubt 
that  previous  to  the  Constitution  of  18«8  a 
trust  for  the  sole  and  separate  use  of  a  mar- 
ried woman  would  not  be  executed  by  the 
statute.  But  since  the  Constitution  of  1868 
It  is  no  longer  necessary  to  have  a  trustee  to 
protect  the  separate  estate  of  a  married  wo- 
man.   Therefore,  under  the  well-settled  rule 


*For  other  cases  see  same  topic  and  urrtlcn  NUMBER  In  Dec.  A  Am.  D  gs.  I9o7  to  date.  Jk  Reporter  Index* 
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that  the  trustee  shall  have  no  greater  es- 
tate  than  is  conuneDAurate  with  the  trust,  the 
effect  of  the  Constitution  of  1868  was  to  let 
In  the  operation  of  the  statute  of  uses  and 
execute  the  use  in  the  married  womai).  Da- 
vis r.  Townsend.  32  S.  O.  115,  10  S.  E5.  837; 
Shaw  y.  Robinson,  42  S.  O.  347,  20  S.  B.  161; 
Kennedy  v.  Colclough,  67  S.  C.  121,  45  S,  E. 
139.  Under  this  view  we  think  the  use  was 
executed  in  the  life  tenant  Elizabeth,  not  in 
1864  when  the  deed  wqs  executed,  but  In 
1868,  when  the  Constitution  was  adopted.  But 
the  life  tenant  would  not  be  clothed  with  the 
legal  title  to  a  larger  estate  than  the  equita- 
ble estate  created  by  the  deed,  and  the  trus- 
tee would  still  retain  the  legal  estate  in  re- 
mainder for  the  preservation  of  the  rights  of 
the  contingent  remaind«".  Young  v.  McNeill, 
78  S.  0.  148,  59  S.  E.  966.  The  statute  may 
execute  the  use  In  one,  and  not  In  another, 
when  the  parties  hold  different  Interests. 
Howard  v.  Henderson,.  18  S.  C.  184.  In  such 
a  case,  when  the  legal  title  Is  executed  in  the 
life  tenant,  and  the  legal  title  to  the  remain- 
der is  still  in  the  trustee,  the  statute  of  limi- 
tations and  adverse  possession  may  run 
against  the  life  tenant  with  respect  to  the  life 
estate  and  against  the  trustee  as  to  the  estate 
in  remainder,  provided  a  right  of  action  had 
accrued  in  favor  of  the  parties,  respectively, 
against  the  party  in  possession.  In  Breeden 
y.  Moore,  82  S.  C.  534,  64  S.  B.  604,  a  case 
In  which  the  use  was  executed  in  the  life 
tenant  but  was  executory  with  respect  to 
contingent  remaindermen,  the  court  held  that 
a  grantee  entering  under  the  life  tenant  could 
not  assert  adverse  possession  against  the  trus- 
tee and  remaindermen,  as  the  trustee  had  no 
right  of  action  against  the  party  in  posses- 
sion during  the  period  of  adverse  holding. 
When,  however,  the  trustee  may  assert  bis 
right  to  possession  against  the  adverse  claim- 
ant, the  trustee,  and  through  him  the  remain- 
dermen, may  be  defeated  by  adverse  posses- 
sion under  the  statute.  Benhow  y.  Levi,  50 
S.  C.  120,  27  S.  E.  655.  Now,  the  undisputed 
fact  is  that  Ellis,  the  predecessor  of  defend- 
ant, went  into  adverse  possession  in  1860,  at 
a  time  when  the  whole  legal  estate  was  in  the 
trustee,  and  the  trustee  had  a  right  of  action 
against  the  party  in  adverse  possession.  It 
appears  that  the  trustee  remained  in  the 
county  until  1867,  when  he  moved  West. 
The  statute  of  limitation  commenced  to  run 
when  the  right  of  action  accrued  to  the  trus- 
tee in  1866,  and  the  authorities  show  that  no 
Intervening  disability,  unless  provided  by  stat- 
ute, can  arrest  the  statute.  DUlard  v.  Phil- 
son,  5  Strob.  213;  Shubrlck  v.  Adams,  20  S. 
C.  52;  Duren  v.  Kce,  26  S.  C.  219,  2  S.  E.  4; 
Boyd  y.  Munro,  32  S.  C  249,  10  S.  E.  963; 
Batcher  v.  Grlce,  53  S.  C.  126,  31  S.  E.  3. 
The  absence  of  the  trustee  from  the  state  aft- 
er 1867  was  not  a  statutory  disability,  nor  do 
we  discover  anything  in  the  statutes  which 
would  authorize  the  court  to  say  that  the  ex- 
ecution of  the  trust  in  th,e  life  tenant  in  1868 
would  suspend  the  operation  of  the  statute  of 


limitation.    Under  this  ylew.  the  conclusion 
of  the  court  was  correct 
The  Judgment  of  the  circuit  court  19  Af* 

firmed. 

WOODS.  J.  (dissenting^.  I  am  unable  to 
concur  in  the  judgment  of  affirmance.  The 
plaintiff  claims  under  a  deed  from  William 
J.  Lomax  to  Warren  6.  Lomax,  trustee,  dated 
December  3,  1864.  The  trust  is  thus  express- 
ed by  the  grantor  In  his  deed:  '*In  trust  nev- 
ertheless to  the  sole  and  separate  use  of  his 
beloved  wife  Elizabeth  S.  Lomax  during  her 
life,  and  at  her  death  to  vest  in  his  children 
by  the  said  Elizabeth  S.  Lomax,  who  may 
survive  her — if  but  one  child,  to  that  one  sole- 
ly, if  more  than  one  to  be  divided  equally  be- 
tween them  discharged  of  all  trust."  The 
wife,  Elizabeth  &  Lomax,  died  in  January, 
1906,  and  the  plaintiff  Is  the  only  child  of  the 
grantor  by  his  wife,  Elizabeth,  who  survived 
her.  The  defendant  claims  by  adverse  pos- 
session under  the  deeds  by  which  William 
J.  r^omax  two  years  after  the  deed  above 
referred  to  undertook  to  convey  the  same 
land  to  Thomas  J.  EUis^  the  deeds  being  dat- 
ed October  4,  1866,  and  November  16^  1866. 
A  Jury  was  impaneled,  but  verdict  was  waiv- 
ed, both  parties  agreeing  that  the  issue  of 
title  depended  on  questions  of  law,  and  should 
be  decided  by  the  court  Judge  Gage  decided 
the  legal  issue  in  favor  of  the  defendant 
There  was  an  equitable  issue  of  subrogation 
whi<;h  the  court  found  it  unnecessary  to  de- 
cide, and  which  is  not  involved  In  the  appeal. 
The  sole  question  is  whether  the  defense  of 
adverse  possession  is  available  to  the  defend- 
ant against  the  plaintiff,  as  remainderman 
under  the  trust  deed ;  the  life  tenant  having 
died   only   three  years  ago. 

The  question  will  be  considered  on  the  as- 
sumption most  favorable  to  the  defendant, 
namely,  that  when  the  trust  deed  was  ex- 
ecuted, the  statute  did  not  execute  the  use 
with  respect  either  to  Mrs.  Lomax,  the  life 
tenant,  or  to  her  surviving  child,  the  contin- 
gent remainderman.  Under  that  assumption, 
the  trustee  being  the  holder  of  the  entire  le- 
gal title,  the  possession  of  Ellis,  through 
whom  defendant  claims,  became  adverse  when 
he  entered  in  1866.  Trustees  v.  Jennings,  40 
3.  C.  168,  18  S.  E.  257,  891,  42  Am.  St  Rep. 
a54;  Benbow  v.  Levi,  50  S.  a  120,  27  S.  E. 
655 ;  Pope  v.  Patterson,  78  S.  C.  334,  58  S.  B. 
915.  As  to  the  life  estate,  however,  the  only 
obstacle  to  the  statute  talcing  effect  and  vest- 
ing the  legal  title  in  Mrs.  Lomax,  the  Ufe  ten- 
ant, was  the  existence  of  her  disabilities  as 
a  married  woman.  As  shown  by  the  Chief 
Justice  when  the  disabilities  were  removed  by 
the  Constitution  of  1868,  there  was  no  longer 
any  obstacle  to  the  statute  taking  effect,  and 
the  legal  title  of  the  life  estate  vested  in 
Mrs.  Lomax,  freed  from  the  trust.  Davis  v. 
Townsend,  32  S.  C.  115,  10  S.  E.  837 ;  Shaw 
V.  Robinson,  42  8.  C.  347,  20  S.  E.  161 ;  Ken- 
nedy V.  Colclough,  67  S.  C.  121,  45  S.  E.  139. 
Manifestly  the  mere  fact  that  there  was  a 
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contlngtait  resminder  wonld  not  prevent  the 
operation  of  the  statute  and  the  vesting  of 
the  legal  title  to  the  life  estate  and  with  it 
the  right  of  action  for  the  possession  in  Mrs. 
Lomax  in  1868w  For  a  deed  of  trust  to  have 
that  effect,  there  must  be  an  express  declara- 
tion that  the  trust  is  declared  for  the  pur- 
pose of  preserving  the  contingent  remainder. 
Faber  v.  Police,  10  S.  C.  376 ;  Howard  v.  Hen- 
derson, 18  S.  C.  184 ;  Coke  on  Littleton,  290b, 
note  8;  2  Perry  on  Trusts,  523.  Therefore, 
from  the  adoption  of  the  Constitution  of  18G8, 
the  trustee  was  deprived  by  law  of  the  legal 
title  to  the  life  estate  and  of  the  right  to 
bring  any  action  for  the  recovery  of  the  pos- 
session of  the  land  during  the  life  of  Mrs. 
Lomaz.  There  can  be  no  doubt  of  the  gen- 
eral rule  of  law  that,  when  adverse  posses- 
sion under  the  statute  of  limitations  has  once 
commenced  to  run,  no  subsequent  disability 
win  stop  it  Boyd  v.  Munro,  32  S.  C.  249,  10 
S.  E,  963 ;  Satcher  v.  Grlce,  53  S.  C.  126.  31 
S.  E.  3;  Maccaw  v.  Crawley,  59  S.  C.  342, 
37  9.  E.  934.  This  rule  has  been  applied  to 
subsequent  disabilities  such  as  Infancy,  cover- 
ture, and  lunacy;  but  It  Is  Important  to  ob- 
serve that  In  all  these  cases  of  disability 
there  was  capacity  to  sue  through  a  guardian 
ad  litem  or  next  friend.  The  principle  Is  dif- 
ferent, and  the  rule  has  no  application  where 
after  the  time  has  begun  to  run,  and  before 
It  has  expired,  a  superior  power  has  actually 
taken  away  any  right  of  action.  According- 
ly It  has  been  held  that  the  statute  is  sus- 
pended where  war  has  made  the  assertion 
of  the  right  of  action  impossible.  Ogden  v. 
Blackledge,  2  Cranch,  272,  2  L.  Ed.  276 ;  Han- 
ger V.  Abbott,  6  Wall.  532,  18  L.  Ed.  939,  and 
note;  Caperton  v.  Bowyer,  14  Wall.  216,  20 
L.  Ed.  882;  Ross  v.  Jones,  22  Wall.  576,  22 
L.  Ed,  730.  On  the  same  principle  our  own 
courts,  have  held  the  operation  of  the  statute 
of  limitations  to  be  suspended  for  the  period 
In  which  suits  were  forbidden  by  stay  laws. 
Wardlaw  v.  Buzzard,  15  Rich.  Law,  158,  94 
Am.  Dec.  148;  Pegues  v.  Warley,  14  S.  C. 
180.  This  law  seems  to  me  clearly  applica- 
ble here.  The  trustee  had  the  legal  title'  to 
the  estate  and  the  right  of  action  against 
trespassers  fi?om  the  date  of  the  deed  In  1864. 
But  in  1868  the  highest  legislative  body  of 
the  state  by  a  constitutional  provision  in  ef- 
fect took  away  from  him  the  legal  title  and 
with  it  the  right  of  action,  and  thus  made 
It  impossible  for  him  to  bring  any  action.  Un- 
der this  condition,  there  was  no  longer  any 
adverse  possession  against  the  trustee,  and 
therefore  there  could  be  none  which  would 
affect  the  plaintiff  as  a  contingent  remainder- 
man. The  possession  was  thereafter  adverse, 
solely  against  Mrs.  Lomax,  the  life  tenant, 
for  neither  the  trustee  nor  the  contingent  re- 
maindermen could  have  any  right  of  action 
for  the  recovery  of  possession  until  the  fall- 
ing In  of  her  life  estate  in  1906.  Therefore 
It  seems  to  me  the  plaintiff  is  entitled  to  re- 


cover, even  on  the  assumption  that  Che  stat^ 
ute  did  not  execute  the  use  with  respect  to  the 
contingent  remaindermen.  If  it  be  considered 
that  the  statute  did  not  execute  the  use  as  to 
the  contingent  remainder  as  soon  as  the  deed 
was  made,  although  at  that  time  the  legal 
title  to  the  life  estate  vested  in  the  trustee, 
because  of  the  coverture  of  the  cestui  que 
trust  for  life,  then  no  possession  against  the 
trustee  at  any  time  could  avail  to  defeat  the 
remainder.  And  this  would  be  an  additional 
reason  for  holding  the  defendant's  plea  of  ad- 
verse possession  unavailing.  But  the  subject 
of  the  effect  of  the  statute  of  uses  on  con- 
tingent remainders  Is  very  abstruse  and  dif- 
ficult, and  has  been  left  in  obscurity  by  the 
courts  of  England,  as  well  as  of  this  country. 
It  would  hardly  be  profitable  to  attempt  to 
set  forth  a  solution  of  the  difficulty  in  a  dis- 
senting opinion. 

I  therefore  rest  my  dissent  on  the  ground 
already  discussed. 


(86  S.  C.  363) 

LOWE  V.  SOUTHERN  RT.  CO. 

(Supreme  Court  of  South  Carolina.    March  8(\ 

1910.) 

1.  Witnesses  (§  392*)  —  Impeachment  —  Evi- 
OKNCE— Admissibility. 

Where  a  party  admitted  his  signature  to  an 
instmment,  containing  a  statement  coDtradict- 
ing  his  testimony,  and  then  stated  that  he  did 
not  know  whether  he  signed  the  instrument  or 
not,  the  instrument  was  improperly  excluded 
when  offered  in  evidence. 

I  Ed.  Note.— For  other  cases,  see  Witnessea, 
Cent  Dig.  §  1249 ;   Dec  Dig.  S  392.*] 

2.  Evidence  (8  197*)— Question  of  Hand- 
writing— Admissibility.    . 

Where  a  party  admitted  his  signature  to  an 
instrument  containing  a  statement  contradicting 
his  testimony,  and  then  stated  that  he  did  not 
Icnow  whether  he  signed  it  or  not,  his  genuine 
signature  was  properly  received  in  evidence  for 
comparison  with  the  signature  on  the  instm- 
ment. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  681.  681% ;    Dec.  Dig.  |  197.*] 

3.  Appeai*  and  Ebbob  (S  1058*)— Habmless 
Erbob  ^  Ebboneous  Exclusion  of  Evi* 
dence. 

The  error  in  excluding  an  instrument  pur- 
porting to  he  signed  hy  a  party  and  containing 
a  statement  contradicting  his  testimony  is  prej- 
udicial, though  there  is  oral  testimony  contra- 
dicting the  testimony. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4195,  4200-4206;  Dec. 
Dig.  S  1058.*] 

4.  Master  and  Sebvant  (8  204*)— Injtjbt  to 
Servant— Assumption  of  Risk— Statutes. 

Act  N.  a  Feb.  23,  1807  (Priv.  Laws  1897, 
c.  5G).  authorizing  any  railroad  employ^  to  sue 
for  a  personal  injury  received  in  the  course  of 
his  employment  through  the  negligence  of  any 
other  servaut  or  by  any  defect  in  tlie  appliances, 
authorizes  a  servant  or  a  railroad  to  sue  for  an 
injury  received  while  repairing  a  trestle  or  coal  • 
chute  on  which  the  railroad  is  operated  b^r  the  * 
negligence  of  the  foreman  of  the  work  in  giving 
an  order,  in  the  attempt  to  comply  with  which 
the  injury  was  sustained,  and  by  the  negligent 
failure  to  maintain  a  sufficient  foree  of  men  for 


^For  otb«r  cases  see  same  topic  and  section  NUM3BR  in  Dec.  A  Am.  D  ss.  1907  to  data,  ft  Rpportar  Indexes 
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the  work ;  and  assninption  of  risk  is  not  avail- 
able as  a  defense. 

[Bid.  Note.— For  other  cases^  see  Master  and 
Servant,  Ont  Dig.  (f  <S44-M6;  Dec  Dig.  f 
204.»] 

5.  Masteb  and  Sbbtant  (§  228*)— Injury  to 

SEBVANT  —  GONTBIBUTOBT     NsaLIOKNCB  — 

St  ATTI TE8 

Act  N.'  C.  Feb.  23,  1897  (Prlv.  Laws  1897, 
c  56)i  authorizing  any  railroad  employ^  to  sue 
for  a  personal  injury  received  in  the  course  of 
the  emplovment  through  the  negligence  of  any 
other  employ^  or  by  anv.  defect  in  the  appliances, 
does  not  render  the  defense  of  contributory  neg- 
ligence inapplicable. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig  §S  670,  671;  Dec.  Dig.  8 
228.*] 

a  Trial  (8  178*)— DiiacnoN  of  Verdiot^ 

When  Authorized. 

The  court  on  a  motion  for  a  directed  ver- 
dict for  defendant  must  accept  plaintiff's  evi- 
dence as  true  construed  in  the  light  most  favor- 
able for  him. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  9$  401-403 ;    Dec.  Dig.  f  178.*] 

7.  Negligence  (8  136*)— Question  for  Jury. 

Where  more  than  one  inference  can  be 
draven  from  the  testimonv  on  the  issue  of  negli- 

gnce,  the  issue  is  for  the  jur^,  but  when  the 
cts  are  known  and  onlv  one  inference  can  be 
drawn,  the  question  is  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  88  277-353;    Dec.  Dig.  8  136. ♦] 

8.  Master  and  Servant  (8  289*)- Injury  to 
Servant  —  Contributory  Negligence  — 
Question  for  Jury. 

Whether  a  railroad  employ^  Injured  while 
at  work  with  a  bridj^e  force  m  repairingr  a  chute 
was  guilt:^  of  contributory  negligence  neldf  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  il  1089-1132;  Dec.  Dig.  8 
289.*] 

9.  Master  and  Servant  (8  245*)— Injury  to 
Servant—Contributory  Negligence. 

Where  a  servant  undertakes  work  in  obedi- 
ence to  the  command  of  the  master  or  his  au- 
thorized agent,  he  is  not  guilty  of  contributory 
negligence,  unless  the  danger  is  so  manifest  and 
glaring  that  it  must  have  been  known  that  he 
could  not  do  the  work  without  injury;  and, 
where  there  is  ground  for  reasonable  difference 
of  opinion  as  to  the  danger,  the  servant  need 
not  set  up  his  judgment  against  that  of  his  su- 

gerior  whose  order  he  is  required  to  obey^  but 
e  may  rely  on  the  judgment  of  the  superior. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Sen^ant,  Cent  Dig.  H  778-788;    Dec.  Dig.  8 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court, 
of  Spartanburg  County;  R.  W.  Memminger, 
Judge. 

Action  by  Larry  E.  Lowe,  by  guardian  ad 
litem,  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Sanders  &  De  Pass,  for  appellant.  Wilson 
4b  Osborne,  for  respondent 

JONES.  C.  J.  On  May  6,  1907,  while  in 
ttie  employment  of  the  defendant  company 
and  engaged  in  doing  carpenter  work  with  a 
bridge  force  in  repairing  a  chute  for  supply- 
ing coal  to  the  Cannon  Manufacturing  Com« 


pany  at  Concord,  N.  C*  plaintiff  was  directed 
by  the  defendant's  foreman  to  hand  up  a  piece 
of  timber  to  a  man  on  the  chute.  The  com- 
plaint alleged  that,  while  carrying  out  the  or- 
ders of  his  superior,  he  fell  under  the  weight 
of  the  timber;  the  same  breaking  his  left  arm 
and  otherwise  bruising  and  injuring  him.  It 
was  alleged  that  the  injury  was  the  result  of 
defendant's  negligence  "(1)  in  ordering  plain- 
tiff, a  lad,  youn^  and  inexperienced,  alone  and 
unaided,  to  handle  such  heavy  timber,  weigh- 
ing more  than  150  pounds;  (2)  in  not  furnish- 
ing a  safe  and  suitable  place  to  work,  the 
ground  where  he  was  being  rough  and  rugged 
and  impeded  with  obstacles  dangerous  to  the 
safety  of  plaintiff  working  and  bearing  a  load 
as  he  was;  (3)  in  failing  to  furnish  suitable 
and  sufficient  help  to  aid  plaintiff  in  carrying 
out  the  orders  of  his  superiors;  (4)  In  order- 
ing plaintiff,  a  youth  inexperienced,  to  do  that 
which  the  captain  knew,  or  ought  to  have 
known,  would  be  attended  with  great  danger, 
and  without  instructing  him  concerning  the 
same."  Besides  a  general  denial,  defendant 
plead  assumption  of  risk  and  contributory 
negligence.  The  Jury  rendered  a  verdict  for 
plaintiff  for  $500. 

Appellant's  first  exception  alleges  error  in 
excluding  an  alleged  written  statement  by 
the  plaintiff  purporting  to  be  as  follows: 
''Statement  of  L.  K,  Lowe  injured  at  Concord, 
N.  C,  May  7,  1907.  Between  ten  and  eleven 
o'clock  on  May  7th,  I  went  to  hand  Elbert 
Shippey,  colored,  a  block  at  coal  trestle  of 
Cannon  Mfg.  Co.,  when  my  foot  slipped,  caus- 
ing me  to  fall  backwards  on  my  left  arm, 
breaking  both  bones.  [Signed]  L.  E.  Lowe. 
Witness:  J.  H.  Kinard."  Plaintiff  had  testi- 
fied that  he  was  ordered  to  hand  up  a  piece 
of  timber  8  by  6  Inches  square  and  4'^  feet 
long,  and  weighing  about  150  pounds;  that 
his  foot  did  not  slip,  but  that  the  timber  was 
too  heavy  for  him;  that  he  first  set  the  timber 
on  its  end,  then  threw  it  up  on  his  shoulder, 
and,  while  straightening  up,  fell  under  the 
weight  of  the  timber.  On  cross-examination 
of  plaintiff  the  defendant  sought  to  prove  the 
execution  of  the  above  paper.  This  occurred: 
"Q.  You  can  read,  can't  you?  A-  Yes,  sir. 
Q.  Is  this  your  signature?  Did  you  write 
that?  A.  Yes,  sir.  Q.  You  signed  that  pa- 
per, didn't  you?  A.  I  don't  know  whether  I 
signed  that  paper  or  not  ,  Q.  Is  that  your  sig- 
nature? A.  I  don't  think  so.  Q.  Just  now 
you  said  it  was.  A.  I  never  have  signed  any- 
thing like  that  I  never  have  had  my  pen  on 
that  They  sent  a  release  to  me  at  Fair  For- 
est, but  I  never  signed  it  Q.  This  is  not  a 
release.  A.  If  I  signed  it,  I  don't  know  it. 
Q.  Will  you  kindly  write  your  name  right 
there?  (Witness  complies.)"  Paper  marked 
"Exhibit  A"  for  identification.  When  this 
witness  was  recalled,  the  following  occurred: 
"Q.  I  showed  you  this  paper  a  little  while 
ago.  Do  you  still  say  you  did  not  sign  it?  A. 
•No,  sir ;  I  don't  think  I  did.    If  I  did,  I  don't 


*Vtr  ether  caSM  ■€•  Mm«  topic  and  Motion  NUMBER  in  Dec.  ft  Am.  Dfge.  1907  to  date,  ft  Reporter  lodezee 
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remember  It  Mr.  Sanders:  We  offer  this  in 
evidence.  Mr.  Wilson:  We  object.  We  do 
not  think  you  can  offer  that  in  evidence  when 
the  witness  does  not  admit  it  The  Court: 
I  don't  think  you  can  introduce  It."  The 
plaintiff  having  admitted  his  signature  to  the 
paper,  it  should  have  been  submitted  to  the 
Jury,  with  instruction  to  determine  upon  the 
evidence  whether  plaintiff  actually  signed  it. 
His  testimony  given  after  his  admission  did 
not  amount  to  a  complete  withdrawal  of  his 
admission,  but,  at  most,  left  the  matter  in 
doubt  as  to  whether  he  signed  or  not.  In  this 
situation  it  was  permissible,  also,  for  the  de- 
fendant to  introduce  in  evidence  the  genuine 
signature  of  the  plaintiff  for  comparison  with 
the  alleged  signature.  Benedict  Hall  &  Ck>. 
V.  Flanlgan,  18  S.  C.  508,  44  Am.  Rep.  583. 
The  testimony  was  material  and  its  exclusion 
harmful.  It  Is  true  there  was  oral  testimony 
by  one  or  two  witnesses  for  defendant  that 
plaintiff  stated  to  them  that  he  slipped  and 
fell,  but  plaintiff's  own  statement  in  writing 
as  to  how  the  injury  occurred,  if  he  signed 
the  writing  voluntarily,  would  have  greater 
probative  force  as  against  a  different  state- 
ment by  plaintiff  on  the  trial. 

The  defendant  made  a  motion  for  direction 
of  verdict  in  its  favor  on  the  grounds  (1)  that 
the  contract  of  employment  was  made  m 
South  Carolina  and  contemplate«l  employment 
in  South  Carolina,  and  therefore  the  relative 
rights  of  plaintiff  and  defendant  were  con- 
trolled by  the  law  of  South  Carolina,  and  not 
by  the  law  of  North  Carolina,  where  the  In- 
Jury  occurred;  (2)  because  the  evidence  show- 
ed conclusively  that  plaintiff  contributed  to 
his  injury  by  his  own  negligence;  (3)  because 
the  evidence  showed  conclusively  that  plain- 
tiff assumed  the  risks.  In  this  connection  we 
may  notice  the  fifth  exception,  which  assigns 
error  in  withdrawing  the  defense  of  assump- 
tion of  risk  from  the  Jury. 

Upon  the  argument  appellant  abandoned  the 
question  whether  this  case  should  be  tried 
under  the  law  of  North  Carolina  or  South 
Carolina,  and  concedes  that  it  should  be  tried 
under  the  Ikw  of  North  Carolina.  The  stat- 
ute of  North  Carolina  (Act  Feb.  23,  1897  [Prlv. 
Laws  1897,  c.  56]),  alleged  in  the  complaint 
and  admitted,  provides: 

"Section  1.  That  any  servant  or  employ^  of 
any  railroad  company  operating  in  this  state 
who  shall  suffer  injury  to  his  person,  or  the 
personal  representative  of  any  such  servant, 
or  employ^  who  shall  have  suffered  death,  in 
the  course  of  his  service  or  employment  with 
said  company  by  the  negligence,  carelessness 
or  incompetency  of  any  other  servant,  employ^ 
or  agent  of  the  company,  or  by  any  defect  in 
the  machinery,  ways  or  appliances  of  the 
company  shall  be  entitled  to  maintain  an  ac- 
tion against  the  company. 

"Sec.  2.  That  any  contract  or  agreement 
expressed  or  Implied,  made  by  any  employ^ 
of  said  company  to  waive  the  benefit  of  the 
aforesaid  section,  shall  be  null  and  void." 

The   decisions   of  the   Supreme   Court   of 


North  Carolina  construing  this  statute  hold 
that  it  applies  to  "employes,  in  some  depart- 
ment of  its  work,  of  a  railroad  which  is  be- 
ing operated."  Nicholson  v.  Transylvania  R. 
Co.,  laS  N.  C.  516,  51  S.  E.  41;  Sigman  v. 
Railroad,  136  N.  C.  181,  47  S.  E.  421 ;  Mott 
V.  Railroad,  131  N.  C.  234,  42  S.  E  601.  As 
the  injury  in  this  case  occurred  to  an  em- 
ploy €  of  a  railroad  company  while  repairing 
a  trestle  or  coal  chute  upon  which  tho  rail- 
road was  operated  in  the  conduct  of  its  busi- 
ness, the  case  falls  within  the  statute,  un- 
less otherwise  excluded  by  its  terms.  It  is 
claimed  in  this  case  that  the  injury  occurred 
by  the  negligence  of  an  agent  of  the  com- 
pany, directing  the  services  of  plaintiff.  The 
exceptions  do  not  contest  the  claim  that  the 
foreman  or  captain  directing  the  work  was 
negligent  in  giving  the  order  in  the  attempt 
to  comply  with  which  plaintiff  sustained  his 
injury.  This  would  bring  the  case  within  the 
statute  without  determining  whether  the 
terms  "defect  in  the  machinery,  ways,  or  ap- 
pliances of  the  company"  would  include  an  in- 
sufiSciency  of  human  instrumentalities  to  per- 
form the  work  with  reasonable  safety.  We 
have  not  been  cited  to  any  decision  of  the  Su- 
preme Court  of  North  Carolina  construing  the 
statute  in  this  regard,  but  by  the  decisions  of 
this  court  the  terms  of  the  statute  would  be 
regarded  broad  enough  to  cover  the  failure 
to  supply  a  force  of  hands  sufficient  to  do 
the  work  required  with  reasonable  safety. 
Bodie  V.  Railroad  Co.,  61  S.  C.  469,  39  S.  E. 
715;  Hicks  v.  Southern  Railway,  63  S.  C.  676, 
41 S.  E.  753;  Hyland  v.  Southern  Bell  Tel.,  etc, 
Co.,  70  S.  C.  325,  49  S.  E.  879.  Moreover,  the 
alleged  negligent  order  of  the  foreman  and 
the  alleged  insufiicient  force  of  hands  are  so 
interlaced  in  this  case  ae  to  be  inseparable. 
Hence  we  conclude  the  case  falls  within  the 
statute.  This  being  so,  under  the  construc- 
tion given  the  statute  by  the  courts  of  North 
Carolina,  assumption  of  risk  is  not  available 
to  defendant  as  a  defense.  Coley  v.  Rail- 
road, 128  N.  C.  634,  39  S.  B.  43,  57  L.  R.  A. 
817,  8.  c  on  rehearing,  189  N.  C.  407,  40  8.  B. 
195,  57  L.  R.  A,  817 ;  Mott  V.  Railroad,  131 
N.  C.  234,  42  S.  E.  601,  and  other  cases  that 
might  be  cited.  There  was  no  error,  there- 
fore, in  the  refusal  to  grant  nonsuit  on  the 
ground  of  assumption  of  risk  and  In  the 
charge  withdrawing  such  defense  from  the 
Jury.  The  statute,  however,  does  not  render 
the  defense  of  contributory  negligence  inap- 
plicable. Coley  V.  Railroad,  128  N.  a  634, 
39  S.  E  43,  57  L.  R.  A.  817;  also  129  N.  CL 
407,  40  S.  E.  195,  57  L.  R.  A.  828. 

It  therefore  remains  to  consider  whether 
verdict  for  defendant  should  have  been 
granted  on  this  ground.  The  rule  in  North 
Carolina,  the  same  as  in  this  state,  is  *^at, 
on  a  motion  for  nonsuit  or  its  counterpart, 
the  direction  of  a  verdict,  the  evidence  for 
the  plaintiff  must  be  accepted  as  true  and 
construed  in  the  light  most  favorable  for 
him."  Hopkins  v.  Railroad.  131  N.  (X  463. 
42  S.  £.  902;    Biles  v.  Seaboard,  etc..  139  N. 
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a  529,  62  8.  U  180.  "Where  more  than  one 
inference  may  be  drawn  from  the  testimony 
by  fair-minded  men  as  to  tbe  controverted 
question,  •  *  •  the  court  may  submit  is- 
sues of  negligence  with  instruction  that  it  Is 
the  province  to  say  whether  the  party  whose 
conduct  is  in  question  has  met  the  test  rule 
of  the  prudent  man.**  Turner  y.  Goldsboro 
Lumber  Co.,  119  N.  0.  400,  26  S.  E.  25. 
"When  the  facts  are  known  and  only  one  in- 
ference can  be  drawn  from  them,  negligence 
is  a  question  for  the  court"  Fay  v.  City  of 
Winston,  135  N.  C.  442,  47  S.  Bl  467. 

Applying  these  rules,  we  cannot  say  the 
drcuit  court  committed  error  in  submitting 
the  case  to  the  jury,  although  the  case  is  one 
lying  very  close  to  the  dividing  line.  The 
testimony  of  plaintiff  tended  to  show  that 
he  was  nearly  19  years  old  at  the  time  of  the 
Injury;  that  he  weighed  about  120  pounds 
and  was  stout  for  his  size;  that  the  piece 
of  timber  he  was  ordered  to  hand  up  was  8 
by  6  inches  square  and  4^  feet  long,  and 
weighed  about  150  pounds;  that  the  chute 
was  about  8  feet  above  the  ground  where  he 
took  up  the  timber;  that  he  had  been  in  the 
employment  of  the  defendant  company  for 
4  or  6  weeks ;  that  he  had  not  done  that  kind 
of  work  before;  that  the  bridge  force  which 
was  ordinarily  13  men  was  reduced  to  3  at 
the  time  of  the  Injury;  that  It  was  usual 
for  2  men  to  hand  up  such  blocks,  and  that 
he  was  attempting  to  do  the  work  of  2  men ; 
that  he  felt  it  to  be  bis  duty  to  try  to  obey 
the  order  of  his  superior;  that  he  had  been 
employed  to  work  by  this  same  snperior; 
that  after  getting  the  timber  on  his  shoulder, 
and  while  attempting  to  straighten  up,  he 
was  crushed  down  by  its  weight  When 
asked  why  he  did  not  throw  it  off  yrhen  he 
felt  it  was  so  heavy,  he  answered  that  he 
was  obeying  orders.  The  foreman,  Kinard, 
testified  that  plaintiff  had  carried  several  of 
these  blocks  before  he  got  hurt,  while  the 
plaintiff  testified  that  he  had  not  done  such 
work  before,  but  possibly  plaintiff  meant 
that  he  had  not  done  such  work  before  that 
day.  While  the  handling  of  these  blocks  was 
a  simple  operation  involving  strength  rather 
than  skill,  the  weight  of  this  particular  block 
as  compared  with  plaintiff's  strength  was 
possibly  not  made  manifest  to  him  until  he 
had  It  upon  his  shoulder.  Perhaps  he  had 
taxed  his  strength  in  his  previous  work  moi-e 
than  he  thought,  or  perhaps  he  overesti- 
mated his  strength  to  carry  up  the  x)articular 
block.  The  youth  and  inexperience  of  plain- 
tiff were  factors  to  be  considered,  especially 
in  determining  whether  he  should  have  de- 
clined to  carry  out  the  order  of  the  foreman, 
who  had  employed  him.  On  the  whole,  we 
think  the  issue  was  properly  submitted  to 
the  Jury. 

The  remaining  exception  is  to  the  follow- 
ing charge  to  the  Jury:  "Now,  I  charge  yon 
that  when  a  man  is  directed  to  perform  an 
order,  to  carry  out  an  order  in  the  perform- 
ance of  his  work,  and  is  directed  to  carry  it 


out  by  a  snperior  officer,  or  one  who  has  di- 
rection and  control  over  him,  and  It  is  such 
an  order  as  is  obviously  and  apparently  dan- 
gerous to  do,  and  that  a  reasonably  prudent 
man  would  not  have  done  it,  why,  then.  It 
would  be  for  the  jury  to  say  whether  or  not 
it  would  be  carelessness  on  his  part  to  obey 
the  order.  Of  course,  onlinarily  an  employ^ 
must  obey  the  orders  of  his  superior,  but 
where  it  appears  that  he  himself  knows  that 
to  undertake  an  order,  to  carry  it  out,  is  a 
dangerous  thing  to  do,  obviously  dangerous, 
that  is  plainly  dangerous,  and  nevertheless 
goes  on  and  does  it,  why,  then,  the  question 
will  be  whether  or  not  you  will  acquit  him 
of  negligence  for  having  carried  out  that  or- 
der. Of  course,  employ^,  as  a  rule,  ought 
not  to  refuse  to  perform  orders  which  come 
from  their  employers,  the  failure  to  perform 
which  might  result  in  disaster,  but  where  the 
employ^  has  knowledge  and  does  know  that 
the  thing  was  dangerous,  and  likely  to  result 
in  Injury  to  him,  and  goes  and  does  it,  then 
you  would  have  to  say  whether  or  not  you 
-will  fix  that  on  him  as  negligence.  If  you 
4o,  and  If  you  find  that  the  negligence  on 
his  part  contributed  to  his  injury  as  a  prox- 
imate cause,  even  though  you  find  that  the 
giving  of  the  order  was  negligence,  you  can- 
not give  him  damUges  in  the  case.  You 
would  have  to  find  what  Is  known  as  contrib- 
utory negligence  on  his  part  and  throw  out 
the  case."  The  specifications  of  error  are 
involved  in  the  following:  "That  his  honor 
in  so  charging  submitted  to  the  Jury  a  ques- 
tion of  law,  and  instructed  the  jury,  in  sub- 
stance, that  when  a  servant  is  directed  by  a 
superior  officer  to  perform  a  piece  of  work, 
and  that  suCh  work  is  obviously  and  appar- 
ently dangerous,  and  such  as  a  reasonable 
man  would  not  undertake,  that  then  it  is  for 
the  Jury  to  say  whether  or  not  it  would  be 
carelessness  on  his  part  to  obey  the  order, 
instead  of  instructing  that  it  was  not  the 
duty  of  a  man  to  obey  an  order  requiring 
him  to  perform  a  piece  of  woric  that  was  ob- 
viously and  apparently  dangerous,  and  that 
if  a  man  did  undertake  in  obedience  to  the 
order,  without  any  emergency  being  upon 
him,  and  without  any  duress  or.  coercion  to 
perform  a  piece  of  work  which  was  obvious- 
ly and  apparently  dangerous,  and  such  as  a 
reasonable  and  prudent  man  would  not  per- 
form, that  then  he  would  be  guilty  of  con- 
tributory negligence."  We  think  the  charge 
was  erroneous.  Its  effect  was  to  authorize 
the  Jury  to  acquit  plaintiff  of  contributory 
negligence,  even  though  they  should  conclude 
that,  in  obedience  to  an  order  of  his  superior, . 
he  exposed  himself  to  a.  danger  so  obvious 
that  no  reasonably  prudent  man  would  have 
done  it  In  26  Cyc.  1245,  it  is  stated :  "Where 
a  young  or  inexperienced  servant  undertakes 
dangerous  work  in  obedience  to  the  com- 
mands or  threats  of  the  master  or  his  au- 
thorized agent,  he  will  not  be  held  guilty  of 
contributory  negligence,  unless  the  danger 
was  so  manifest  and  glaring  that  it  must 
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have  been  known  to  one  of  his  age  and  ex- 
perience that  he  could  not  do  it  without  in- 
Jury."  At  page  1241  the  same  author  says: 
"Where  a  danger  Is  as  open  and  obvious  to 
the  servant  as  to  the  master,  or  where  the 
servant  has  better  means  of  knowledge  than 
the  master,  he  will  be  charged  with  such  neg- 
ligence as  to  bar  a  recovery."  If  there  is 
ground  for  reasonable  dlfTerence  of  opinion 
as  to  the  danger,  the  servant  is  not  bound  to 
set  up  his  Judgment  against  that  of  his  su- 
perior whose  orders  he  is  required  to  obey, 
and  he  may  rely  on  the  Judgment  of  the  su- 
perior, but  the  servant  cannot  recklessly  or 
carelessly  obey  an  order  of  his  superior  re- 
quiring him  to  do  an  obviously  dangerous 
act  Stephens  v.  Southern  Ry.,  82  S.  0.  548, 
64  S.  E.  601.  Such  is  the  rule  which  prevails 
generally,  and  we  do  not  understand  that  the 
rule  In  North  Carolina  is  different  The  law 
in  that  state  is  thus  expressed  in  Mason  v. 
Richmond,  etc.,  R.  Ck).,  Ill  N.  C.  482,  16  S. 
EL  701,  18  L.  R.  A.  845,  32  Am.  St  Rep.  814: 
"If  the  servant  acts  upon  a  well-grounded 
fear  of  losing  his  place,  the  reason  of  thA 
rule  would  be  met,  and  he  should  be  declared 
free  from  culpability,  unless  the  plaintiff 
recklessly  exposed  himself  to  manifest  peril, 
or  chose  to  subject  himself  to  danger  when 
another  safe  way  of  discharging  his  duty 
was  open  to  him."    Italics  ours. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

GARY,  A.  J.,  dissents. 


(85  S.  C.  S56) 

PINSON  v.   SOUTHERN   RT.,   CAROLINA 

DIVISION. 

(Supreme  Court  of  South  Carolina.    March  29, 

1910.) 

1.  Trial  (8  165*)—NoNstnT— Propriety. 

In  passing  on  a  motion  for  nonsuit,  testi- 
mony must  be  considered  in  the  light  most  favor- 
able to  plaintiff ;  and,  if  there  is  any  testimony 
which  by  a  reasonable  inference  will  support 
plaintiff's  cause  of  action,  nonsuit  is  improper. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  374;    Dec  Dig.  |  16o.»l 

2.  Carbiebs  (S  281*)--Pa8senoers— Intoxica- 
ted Passengbb— Oabb  Required. 

The  rule  as  to  the  care  required  by  a 
carrier  for  the  protection  of  an  intoxicated  pas- 
senger does  not  apply  unless  the  carrier's  agents 
knew,  or  by  proper  diligence  could  have  known, 
of  his  intoxicated  condition. 

[Ed.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  §§  1093-1007 ;  Dec.  Dig.  S  281.*1 

8.  Carriers  ({  281*)— Passenobrs— Injuries 
—Liability. 

That  an  employ^  of  defendant  railroad  com- 
pany, who  was  not  a  member  of  the  crew  of  the 
passenger  train  from  which  decedent  got  off, 
and  was  not  then  on  duty,  and  did  not  know 
that  decedent  got  off  the  train,  saw  him  walk- 
ing on  the  company's  tracks  in  a  dmnken  con- 
dition would  not  make  the  company  liable  for 
running  over  decedent ;    it  not  being  within  the 


scope  of  such  employ6*8  duty  to  protect  biiii 
from  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  281.*] 

4.  Railroads    (§   858*)— Injuries   to   Tres- 
passers—Care Required. 

Where  deqedent  had  left  defendant's  pas- 
senger train,  and  was  walking  on  the  track  wnen 
injured  by  another  train,  so  as  to  make  him  a 
mere  licensee,  defendant  was  only  held  to  ordi- 
nary care  to  prevent  injuring  him 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  iiS  1236,  1237 ;   Dec.  Dig.  §  35&»J 

5.  Railroads  (§  229*)  —  Equipment  —  Auto- 
matic Air  Brakes. 

A  railroad  is  not  required  by  any  law  to 
equip  its  freight  trains  with  automatic  air 
brakes. 

[£3d.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  229.*] 

6.  Railroads  (§  388*)— Injuries  on  Tback— 
Actions— Proximate  Cause. 

Where  a  brakeman,  after  calling  to  one  on 
the  track  to  get  off,  did  not  have  time  to  apply 
the  air  brakes  to  stop  the  train  before  the 
pedestrian  was  struck,  any  negligence  of  the 
company  in  not  equipping  all  of  its  cara  with 
air  brakes,  so  as  to  permit  their  application,  was 
not  the  proximate  cause -of  the  injury. 

[EM.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  389.*1 

7.  Death  (§  7*)— Right  of  Action. 

At  common  law  an  administrator  bad  no 
right  of  action  for  intestate*s  death ;  the  action 
being  purely  statutory. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  §  10;    Dec.  Dig.  §  7.*] 

8.  Death  (§  81*)— Action— Elements  of  Dam- 
age—Injury TO  Dead  Body. 

Under  Civ.  Code  1902,  §§  2851.  2852,  giving 
a  right  of  action  to  the  administrator,  etc.,  for 
death  bv  wrongful  act,  but  limiting  recovery 
to  the '  ^'injury  resulting  from  the  death,"  no 
recovery  can  be  had  for  the  negligent  or  wanton 
exposure  of  decedent's  dead  body. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec 
Dig.  §  81.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  R.  W.  Memmlnger, 
Judge. 

Action  by  J.  M.  Plnson,  administrator  of 
Clarence  Pinson,  against  the  Southern  Rail- 
way, Carolina  Division.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.    Affirmed. 

N.  W.  Hardin,  for  appellant  Sanders  &  De 
Pass,  for  respondent 


HYDRICK,  J.  The  testimony  for  plaintiff 
was  that,  on  December  25,  1905,  his  intestate, 
Clarence  Pinson,  boarded  defendant's  train 
at  Shelby,  N.  C,  and  paid  his  fare  to  Blacks- 
burg,  S.  C.  He  had  been  drinking,  but  was 
not  drunk,  and  seemed  to  know  his  business 
pretty  well.  He  got  aboard  without  assistance, 
took  a  seat  in  the  car,  and,  when  the  conduct- 
or came  through  collecting  fares,  paid  his 
own  fare  and  that  of  a  fellow  passenger.  He 
was  not  disorderly,  but  sat  quietly  in  his  seat 
and  behaved  himself  so  that  the  fact  that  he 
had  been  drinking  was  not  obvious,  though, 
by  looking  at  him  and  talking  with  him  one 
who  was  acquainted  with  him  could  see  that 
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he  had  been  drinking.  The  conductor  had  no 
conversation  with  him.  When  the  train  arrly- 
ed  at  Blacksburg,  about  8  o'clock  p.  m.,  it 
stopped  about  a  quarter  of  a  mile  from  the 
station  to  switch  from  the  main  line  of  the 
defendant's  road  to  the  main  line  of  the 
Southern  Railway  Company,  and  run  into 
the  station  of  the  latter  company*  which  was 
operating  defendant's  road  under  lease.  The 
roads  cross  each  other  nearly  at  right-angles. 
When  the  train  stopped,  Pinson  got  off,  and 
started  down  the  main  line  of  defendant's 
road,  along  a  path  used  by  the  people  of  the 
town  with  the  knowledge  and  acquiescence  of 
defendant  One  of  defendant's  employes, 
who  was  not  one  of  the  train  crew,  had  gone 
to  meet  the  train,  and  was  standing  near  the 
switch.  After  the  train  passed  into  the 
switch,  he  saw  Pinson  coming  towards  him 
"blundering  and  stumbling"  along  the  track. 
He  called  to  him  several  times  and  asked  who 
he  was,  but  Pinson  did  not  answer.  It  does 
not  appear  that  any  of  the  train  crew  saw 
Pinson  get  off,  or  knew  anything  of  it  At 
the  time  he  got  off  there  was  a  freight  train, 
with  a  passenger  coach  attached,  standing  on 
the  main  line  of  defendant's  road  east  of  the 
switch,  and  headed  east.  Wlien  the  passen- 
ger train  took  the  switch,  this  freight  train 
started  backward  to  get  west  of  the  switch, 
so  that  when  the  passenger  train  had  gone 
into  the  station  and  discharged  and  receiv- 
ed Its  passengers,  it  could  come  back  on  de- 
fendant's main  line,  and  proceed  east.  Be- 
tween the  points  where  Pinson  got  off  and 
where  the  freight  train  was  standing  there 
is  a  very  sharp  curve  in  defendant's  main 
line,  around  the  foot  of  a  hill,  which  shuts  off 
the  view  of  the  track  for  any  considerable 
distance.  It  was  on  this  curve  that  the  back- 
ing freight  train  struck  and  killed  Pinson. 
On  the  back  end  of  the  passenger  coach, 
which  was  attached  at  the  end  of  the  freight 
train,  were  two  red  light  markers,  one  on  each 
side,  a  red  light  lantern  sitting  in  the  middle 
of  the  platform,  and  a  flagman  with  a  white 
light  lantern  in  his  hand,  keeping  a  lookout 
as  the  train  ran  backwards.  Before  starting 
the  train  backward  the  fireman  rang  the  bell, 
and  the  engineer  blew  the  whistle  three  times. 
As  the  train  was  running  backward,  at  the 
rate  of  from  6  to  10  miles  an  hour,  the  flag- 
man discovered  {Mnson,  about  SO  feet  from 
him,  coming  along  in  the  middle  of  the  track, 
meeting  the  backing  train.  He  had  his  hands 
in  his  pockets,  and  wore  a  broad-brimmed 
hat  which  was  pulled  down  over  his  face, 
and  he  seemed  to  be  looking  down.  As  he  ap- 
peared not  to  see  or  hear  the  train,  or  to  be 
making  any  effort  to  get  off  the  track,  the 
flagman  called  to  him,  "Look  out!"  but  Pin- 
son paid  no  attention.  He  called  again,  sever- 
al times,  "Look  out  I  Look  out !"  but,  seeing 
that  Pinson  did  not  heed  his  warning,  he  at- 
tempted to  signal  the  engineer  with  his  lan- 
tern to  stop  the  train;  but,  on  account  of  the 
curve  and  the  obstruction  of  the  hill,  the  en- 
gineer could  not  see  the  signals.    He  then  ran 
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into  the  car  to  put  on  the  automatic  air 
brakes;  but,  before  he  got  inside  the  door 
the  train  had  struck  Pinson.  He  ran  or. 
through  the  passenger  coach  to  the  freight 
car  next  to  it,  but  found  that  there  was  be- 
tween that  car  and  the  engine  a  dummy  car; 
that  is,  one  which  is  not  equipped  with  air 
brakes.  Failing  to  put  on  the  brakes,  he 
Jumped  off  the  train  and  ran'out  to  where  his 
signals  could  be  seen,  and  stopped  the  train, 
but  not  until  it  had  passed  over  Pinson's 
body,  whldi  was  badly  mutilated.  The  acci- 
dent occurred  in  defendant's  yards,  where 
trains  were  constantly  passing,  and  switching 
was  constantly  done.  If  the  train  had  been 
fully  equipped  with  air  brakes,  it  could  have 
been  stopped  within  30  or  40  feet  Pinson's 
body  was  left  on  the  track  until  next  day 
about  10  o'clock.  The  night  was  dark,  cold, 
and  rainy.  If  Pinson  had  been  looking,  he 
could  have  seen  the  approaching  train  some 
distance  before  the  flagman  saw  him,  and  in 
ample  time  to  get  off  the  track;  or,  if  he  had 
heeded  the  calls  of  the  flagman,  he  could  have 
gotten  off  in  time  to  save  himself. 

The  complaint  alleges  that  Pinson's  death 
was  caused  by  the  negligent  willful  and 
wanton  acts  and  omissions  of  defendant:  (1) 
In  allowing  Pinson  to  get  off  the  train  at  a 
point  where  passengers  are  not  accustomed 
to  alight  knowing  that  he  was  incapable  of 
taking  care  of  himself,  and  knowing  the  dan- 
gers that  beset  him,  in  going  from  that  point 
along  the  tracks  to  the  station;  (2)  in  back- 
ing its  train  around  said  curve,  where  the 
hill  obstructed  the  view  and  prevented  the 
hearing  of  the  approaching  train,  with  a  dum- 
my coach  on  the  rear  end,  without  lights  or 
brakes,  and  without  ringing  the  bell  or  blow- 
ing the  whistle,  and  without  giving  any  warn- 
ing of  the  approach  of  the  train;  (3)  in  leav- 
ing the  body  on  the  track  for  12  hours,  un- 
covered and  exposed  to  the  inclement  weath- 
er. The  answer  denied  the  allegations  of 
negligence,  willfulness,  and  wantonness,  and 
pleaded  the  contributory  negligence  of  plain- 
tifTs  intestate.  At  the  close  of  plaintiff's  tes- 
timony the  presiding  Judge,  on  motion  of  de- 
fendant granted  a  nonsuit,  on  the  grounds, 
(1)  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant;  and  (2)  because 
the  evidence  showed  that  Pinson  was  guilty 
of  contributory  negligence. 

The  testimony  must  be  considered  in  the 
light  most  favorable  to  plaintiff;  for,  if  there 
is  any  testimony  from  which  a  reasonable  in- 
ference in  support  of  plaintiff's  cause  of  ac- 
tion can  be  drawn,  the  issue  must  be  sub- 
mitted to  the  Jury.  No  matter  what  may  be 
the  law  as  to  the  degree  of  care  and  attention 
which  a  carrier  should  give  to  a  drunken  pas- 
senger, it  has  no  application  unless  it  appears 
that  the  agents  and  servants  of  the  carrier 
knew,  or  by  tiie  exercise  of  proper  diligence 
should  have  known,  of  the  condition  of  the 
passenger.  In  this  case,  there  is  no  testimony 
tending  to  show  that  any  of  the  train  crew 
knew,  or  bad  any  reason  to  suspect,  that  Pin- 
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son  was  so  drunk  that  he  was  Incapable  of 
taking  care  of  himself,  or  that  he  had  gotten 
off  the  train  where  he  did.  The  fact  that  an 
employ^  of  defendant  happened  to  be  present, 
and  saw  Plnson  going  down  the  track,  ap- 
parently in  a  drunken  condition,  after  the 
train  had  passed  into  the  switch,  cannot  avail 
the  plaintiff,  l^his  employ^  was  not  on  duty, 
and  was  not  a  member  of  the  train  crew.  It 
does  not  appear,  therefore,  that  it  was  with- 
in the  scope  of  his  duties  to  look  after  Pin- 
son.  Besides,  it  does  not  appear  that  he  knew 
that  Plnson  had  gotten  otf  the  train,  because 
he  did  not  see  him  until  after  the  train  had 
passed.  Moreover,  at  that  time  Plnson  had 
voluntarily  severed  the  relation  of  passenger, 
and  was  only  a  licensee,  and  defendant  owed 
him  no  higher  or  other  duty  than  any  other 
licensee  on  its  tracks,  and  that  was  to  exer- 
cise reasonable  and  ordinary  care  to  prevent 
injury  to  him. 

There  is  no  testimony  tending  to  support 
any  of  the  specifications  of  negligence  con- 
tained in  the  second  ground  above  set  out. 
The  only  specification  in  that  ground  sus- 
tained by  the  testimony  is  that  there  was  a 
dummy  car  in  the  train;  in  other  words,  that 
the  train  was  not  fully  equipped  with  auto- 
matic air  brakes.  We  know  of  no  law  which 
requires  that  freight  trains  shall  be  so  equip- 
ped. Besides,  it  cannot  reasonably  be  infer- 
red from  the  testimony  that,  if  the  train  had 
been  so  equipped,  it  could  have  been  stopped 
in  time  to  save  the  life  of  Plnson.  The  tes- 
timony is  that,  if  it  had  been  so  equipped,  it 
could  not  have  been  stopped  in  less  than  30  or 
40  feet  Plnson  was  only  30  feet  away  from 
it  when  he  was  discovered  by  the  flagman. 
Now,  it  would  have  been  a  most  unnatural 
thing  for  the  flagman,  as  soon  as  he  discover- 
ed Plnson  on  the  track,  to  attempt  to  stop 
the  train  by  applying  the  air  brakes.  He  did 
just  what  common  sense  and  reason  would 
dictate;  called  to  the  man  to  warn  him  of 
his  danger,  supposing,  as  he  had  a  right  to 
do,  that  he  was  in  the  possession  of  his  facul- 
ties, and  could  hear  and  would  heed  the  warn- 
ing. And  the  testimony  shows  that,  after  he 
had  done  the  very  things  for  which  he  would 
have  been  justly  blamed  if  he  had  not  done 
flrst,  he  thou^t  of  and  attempted  to  apply  the 
air  brakes,  but,  before  he  could  get  inside  the 
door  of  the  car  Pinson  was  struck.  It  ap- 
pears, therefore,  that,  even  if  it  could  be 
said  that  there  was  any  negligence  in  this  re- 
spect, it  was  not  the  proximate  cause  of  the 
injury. 

As  to  the  third  ground:  At  common  law 
the  plaintiff  would  have  had  no  cause  of  ac- 
tion for  the  death  of  his  intestate.  The  cause 
of  action  is  given  by  what  is  known  as  "Lord 
Campbeirs  Act,"  found,  with  subsequent 
amendments,  in  sections  2851,  2852,  vol.  1, 
Code  1002,  in  which  recovery  is  limited  to  the 
•injury  resulting  from  the  death,"  which 
would  not  include  injury  resulting  from  the 


negligent  or  wanton  exposure  of  the  dead 
body.  In  GrUfith  v.  Railroad,  23  8.  C.  25,  56 
Am.  Rep.  1,  it  was  held  that  "an  administra- 
tor has  no  property  in  the  cadaver  of  his  In- 
testate, and  therefore  cannot  maintain  an  ac- 
tion for  its  willful  and  negligent  mutilation." 

The  viewQ  herein  announced  make  it  un- 
necessary to  consider  the  second  ground,  upon 
which  the  nonsuit  was  granted. 

Judgment  affirmed. 


(M  8.  C.  14S) 
8TATB  V.  BETTHUNB. 

(Supreme  Ck)urt  of  South  Gaiolina.    March  80, 
1910.    On  Rehearing,  June  2,  1910.) 

1.  Cbivinal  Law   (i  648*)— Timb  fob  Sbs- 

SIONS— DiBOBETION   OF  TBIAL   COUBT. 

Defendant  in  a  criminal  prosecution  cannot 
complain  that  he  was  required  to  go  to  trial 
before  the  regular  hour  for  opening  court,  where 
the  previous  day  the  court  announced  an  ad- 
journment until  9  o'clock  the  next  momin|^; 
it  being  a  matter  under  the  control  of  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1510;  Dec.  Dig.  S  648.*] 

2.   INOICTMENT  AND  INFORICATTOIT  ($  25*)~DB- 
BCBIPTION   OF  GBAND  JUBT. 

It  is  sufficient  for  an  indictment  to  show 
that  it  was  presented  bv  the  grand  jurors  of  the 
county  without  giving  the  name  of  the  presiding 
judge,  or  the  names  of  the  jurors  by  whom  it 
was  presented. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {§  92,  101,  111; 
Dec.  Dig.  §  25.*] 

3.  Cbimiital  Law  (§  589*)— Continttancb. 

Act  Feb.  22,  1905  (24  St  at  Large,  p. 
846),  provides  that  four  days*  notice  shall  be 
given  of  application  for  change  of  venue,  that 
the  adverse  party  may  waive  the  notice,  and  the 
court  may  snorten  or  extend  time  for  the  hear- 
ing. Held  that,  where  defendant  was  arraigned 
on  the  9th  day  of  the  month,  and  the  trial  set 
for  the  12th,  the  last  day  of  the  term,  there  is 
no  error  in  denying  the  motion,  then  made  for 
the  first  time^  for  a  continuance,  on  the  ground 
that  the  arraignment  was  so  delaved  that  it  was 
impossible  to  give  the  required  notice  for  a 
change  of  venue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1315:   Dec.  Dig.  8  589.*] 

4.  JUBT  (i  131*)— OoKPErsNor— Bkaminatiqn. 

Civ.  Code  1902,  f  2944,  provides  for  the  ex- 
amination of  jurors  as  to  whether  *'be  is  related 
to  either  party,  or  has  any  interest  in  the 
cause,  or  nas  expressed  or  formed  any  opin- 
ion, or  is  sensible  of  an^  bias  or  prejudice  there- 
in, and  the  parties  objecting  to  the  juror  may 
introduce  any  other  competent  evidence  in  sup- 
port of  the  objection."  Held  proper  to  refuse  to 
allow  defendant,  in  a  criminal  prosecution,  to 
ask  a  juror  "whether,  in  spite  of  the  fact  that 
defendant  is  a  negro,  he  would  be  influenced 
thereby  in  passing  on  the  evidence." 

[Ed.  Note.— For  other  cases,  se^  Jury,  Cent 
Dig.  I  581;  Dec.  Dig.  $  131.*] 

5.  Cbtminal  Law   (I   1166%*)  —  Appeal  — 
Harmless  ESrbob— kulikgs  as  to  Jubt. 

Defendant,  having  seaired  a  jury  wlthont 

exhausting  his  peremptory  challenges,  is  not  ic 

a  position  to  allege  error  in  presenting  a  juror 

[Ed.    Note.— For    other   cases,    see    Criminal 

Law,  Cent.  Dig.  §  3115 ;  Dec  Dig.  §  1166%.*1 
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0.  Crihihaz.  Law  (|  648*)— Tbiait-Condtjct 

OF  TKIAL. 

When  the  state  closed  its  testimony,  de- 
fendant's counsel  stated  that  he  wonid  like  to 
have  a  little  time  to  see  some  of  the  witnesses, 
to  which  the  coart  replied:  ''Suppose  yoa  see 
them  a^  the  recess ;  we  are  going  to  be  pressed 
for  time."  Held  not  to  show  nndue  haste,  in- 
consistent \^ith  a  fair  and  impartial  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §t  1512,  1515;  Dec  Dig.  S 
649.*] 

7.  Criminai*  Law  (jf  696*)— TriaIt— Rxjungs 
A8  TO  BviDENCB— Reputation  of  Degeabed. 

A  witness  had  testified  tliat  he  knew  noth- 
ing against  the  reputation  of  deceased  as  being 
a  danfTorous,  turbulent,  or  violent  man.  De- 
fendant's counsel  stated  to  the  conrt,  **I  under- 
stand your  honor  to  rule  that  I  can't  ask  him  as 
to  treachery/'  to  which  the  .  court  replied: 
**Yes,  sir;  you  can't  ask  him."  Counsel  then 
asked  witness.  "What  was  his  reputation?"  and 
witness  answered.  "'I  will  have  to  recite  special 
instances  to  tell.  The  court  ruled,  "You  have 
a  right  to  testify  as  to  what  yon  heard  about 
the  man's  character."  The  court  then  permit- 
ted the  witness  to  state  details  of  differences 
between  the  witness  and  deceased,  when  the 
court  ruled  that  out  as  incompetent.  Held,  that 
the  court  did  not  exclude  testimony  as  to  de- 
ceased's reputation  for  treachery. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  696.*] 

8.  CannNAL  I-aw  (§  4S2*)— Bvidewce—Mah- 

UFACTUBEB'S    CaTALOQUB. 

Id  a  prosecution  for  homicide,  it  was  prop- 
er to  exclude  from  the  evidence  a  paper  purport- 
ing to  be  a  catalogue  of  a  manufacturer  of  guns, 
sought  to  be  introduced  to  prove  that  there  is  a 
32  caliber  center  fire  pistol  cartridge  that  is  a 
little  heavier  than  the  bullet  taken  from  the 
head  of  deceased,  as  such  catalogue  has  no  status 
in  court  as  original  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1021;    Dec  Dig.  §  432.*] 

9.  C^iviNAL  Law  ({  834^)— TBiAii— Reqxtests 
FOR  Instructions. 

On  defendant's  counsel  presenting  a  number 
of  requested  instructions,  it  was  pro|)er  for  the 
court  to  state,  "I  am  going  to  take  the  liberty  of 
trying  to  comprehend  the  substance  of  what  you 
have  stated  in  your  requests  in  my  general 
charge,  and  not  give  every  one  of  them,"  and 
no  error  can  be  imputed  unless  defendant  shows 
that  some  material  and  applicable  principle  of 
law  requested  was  not  given  in  the  geneml  in^ 
stmction. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2014;    Dec  Dig.  f  834.*] 

10.   HOHIOIDB   (§   300*)— TbIAI/-IN8TBUCTI0NB 

— Sei^f-Defensb. 

The  statement  in  an  instruction  that  **lt 
is  unlawful  to  kill"  is  not  subject  to  the  ob- 
jection of  excluding  self-defense,  where  the 
words  were  almost  immediately  followed  by,  **If 
defendant  killed  deceased  in  self-defense,  you 
should  acquit  him.*' 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {§  616,  627 ;   Dec  Dig.  $  300.*] 

11.  OsiifiNAL  Law  (§  755%*)  —  Tbial  —  In- 

STBUCTIONS  ON   EVIDENCE. 

The  statement  b;^  the  court,  in  instructing 
that  "What  I  am  going  to  say  to  you  is  ^oing 
to  be  said  of  the  witnesses  and  the  facts  proven 
in  this  case,  and  not  hypothetical  cases,  hut  as 
to  the  testimony  brought  out  in  the  case,"  is  not 
of  itself  an  instruction  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1731 ;  Dec.  Dig.  §  755%.*1 


12.  Cbiminal  Law  (§  761*)- Tbial— Instbvo- 
TiONs  ON  Evidence. 

Where  all  the  testimony  showed  that  de- 
ceased was  killed  by  defendant,  and  not  by  an- 
other pei«on  present,  an  instruction  that,  "If 
defendant  killed  deceased  in  self-defense,  you 
should  acquit  him"  is  not  an  instruction  on 
the  facts,  as  intimating  as  proven  a  matter  in 
issue  as  to  whether  deceased  was  shot  by  defend- 
ant or.  such  other  person. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  }  1757:  Dec  Dig.  §  761  ;♦ 
Homicide,  CenL  Dig.  |  582.] 

13.  Homicide  (I  300*)—Instbuction&— Self- 
defense. 

In  a  prosecution  for  homicide,  it  appeared 
that  deceased's  horse,  with  a  buggy,  ran  away ; 
that  when  found  it  was  in  defendant's  posses- 
sion, and  the  difficulty  resulting  in  the  homicide 
followed.  The  court  instructed  that:  "I  do 
not  tell  70U  here,  because  it  is  not  the  law, 
that  if  defendant  wrongfully  took  away  de- 
ceased's buggy,  and  deceased  thereafter  overtook 
him  and  eet  upon  him  unlawfully  to  beat  and 
kill  him,  the  fact  that  defendant  wronefuily 
took  away  his  buggy  does  not  deprive  him  of 
the  plea  of  self-defense."  Held,  that  the  In- 
struction is  not  subject  to  the  objection  that  it 
deprived  defendant  of  the  principle  at  law  that 
the  commission  hy  defendant  of  a  wrongful  act, 
not  the  cause  of  the  difficulty^  would  not  de- 
prive him  of  the  plea  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  628;    Dec.  Dig.  §  300.*] 

14.  Criminal  Law  (§  761*)— TBtAL— Instbuo- 

TIONS— ASSUMFTION  OF  FACT. 

Neither  is  such  instruction  subject  to  the 
objection  of  assuming  that  there  was  a  wrong- 
ful taking  of  the  buggy  by  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  {  761.*] 

15.  Homicide  (8  45*)—Dbgree8— Provocation 
—Effect  of  Opprobrious  Words. 

No  words,  however  opprobrious,  will  con- 
stitute tbat  legal  i^rovocation  which  Is  neces- 
sary to  reduce  a  killing  fromi  murder  to  man* 
slaughter. 

[Ed.  Note.-'For  other  cases,  see  Homicide, 
Cent.  Dig.  §  09;   Dec  Dig.  8  45.*] 

10.  Homicide  (8  300*)— Trial— iNsraucnoNs 

—Self- Defense. 

An  instruction  as  to  manslaughter  that, 
"If  deceased  assaulted  and  struck  the  defend- 
ant. It  would  reduce  the  killing  to  manslaughter" 
is  not  objectionable  as  excludin.?  the  plea  of 
self-defense,  where  the  law  of  self-defense  was 
fully  given  in  another  portion  of  the  instruction. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  627 ;   Dec.  Dig.  8  800.*] 

17.  Criminal  Law  (8  707*)— Instrtjotions- 
Powee  of  Recommendation  to  Merct. 
The  court  instructed  that  the  Legislature 
gave  the  jury  the  right  to  recommend  a  person 
to  the  mercy  of  the  court,  and  did  not  limit 
such  power;  that,  "If  the  circumstances  of  the 
case  satisfy  the  jury  that  the  elements  in  the 
case  reduce  it  from  that  bold  and  awful  murder 
which  merits  death,  then  the  jury  may  recom- 
mend the  party  to  mercy."  Held  that,  though  it 
would  have  been  better  if  the  court  had  simply 
called  the  jurors'  attention  to  the  terms  of  the 
statute,  and  left  the  matter  with  them  without 
further  remark,  the  remarks  made  do  not  require 
a  reversal,  as  the  discretion  of  the  jury  does 
not  seem  to  have  been  wrongly  influenced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig,  8  1936 ;  Dec.  Dig.  8  T97.*] 

la  Criminal  Law  (8  761*)— Trial— Instrxjc- 
TiONS  ON  Facts. 

An  instruction  that,  "If  the  circumstances 
of  the  case  satisfy  the  jury  that  the  elements 
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in  the  case  reduce  it  from  that  bold  and  awful 
murder  which  merits  death,  then  the  jury  may 
recommend  the  party  to  mercy"  is  not  an  in- 
struction on  facts,  as  the  matter  of  recommend- 
ing  to  mercy  presupposes  a  finding  of  murder. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1731,  1759;  Dec  Dig.  9 
761;*    Homicide,  Cent.  Dig.  §  582.] 

Appeal  from  General  Sessions  Circuit  Court 
of  Clarendon  County;  Gteo.  W.  Gage,  Judge. 

Willie  Bethune  was  convicted  of  murder, 
and  appeals.    Afl^med. 

A.  A.  Manning,  for  appellant  P.  H.  Stoll. 
Sol.,  and  L.  D.  Jennings,  for  ttie  State. 

JONES,  C  J.  The  defendant  was  found 
guilty  of  the  murder  of  G.  B.  Mlms,  and  was 
sentenced  to  be  banged  on  July  30,  1909. 

On  Sunday  morning  February  21,  1909,  the 
deceased's  horse  with  buggy  got  loose  and  ran 
off  down  the  road.  The  defendant  caught  the 
horse  between  10  and  11  o'clock,  and  drove  it 
about  over  the  country  for  several  hours  for 
his  own  pleasure,  visiting  and  giving  a  ride 
to  two  girl  friends.  He  made  no  inquiry  as 
to  who  was  owner.  In  the  buggy  was  a  sat- 
chel containing  a  pistol  and  a  number  of  pa- 
pers, chattel  mortgages,  etc.  Defendant  took 
the  pistol  from  the  satchel  and  put  it  in  his 
pocket  Some  of  the  papers  were  afterwards 
found  on  the  road.  Late  that  afternoon  the 
deceased,  accompanied  by  A.  J.  McFadden, 
was  searching  for  the  horse  and  buggy,  and 
met  defendant  In  possession,  driving  in  the 
road  accompanied  by  two  girls.  Deceased 
Jumped  out  of  the  buggy  he  was  In,  and  with 
a  pistol  in  his  band  stopped  them,  ordered  the 
girls  to  get  out  and  ordering  defendant  to 
keep  his  seat  he  got  in  the  buggy  with  de- 
fendant McFadden  testified  that  deceased 
then  told  him  to  turn  around,  and  as  he  was 
turning  he  heard  deceased  say  '*0h !"  and  he 
looked .  and  saw  deceased  falling  backward 
from  the  buggy  between  the  wheels,  and  saw 
defendant  shoot  at  him  as  he  was  falling; 
that  deceased's  pistol  fired  while  be  was  fall- 
ing; that  defendant  jumped  out  of  the  buggy, 
and  fled  and  McFadden  fired  at  defendant  as 
he  ran  off.  Defendant  and  the  girls  testified 
substantially  that  deceased  after  ordering  the 
girls  out  looked  in  the  back  of  the  buggy,  and 
asked  defendant  if  he  took  anything  out,  and 
defendant  answered,  "No,"  that  without  fur- 
ther word  the  deceased  ran  around  and  fired 
at  defendant,  and  that  defendant  fired  back 
at  deceased,  and  deceased  fell  away  from  the 
buggy.  Defendant  used  the  pistol  of  the  de- 
ceased he  had  taken  from  the  satchd.  De- 
fendant testified  that  the  ball  discharged  from 
deceased's  pistol  struck  the  rim  of  his  hat 
Deceased  had  two  wounds  upon  his  head;  one 
in  the  forehead  about  one  inch  wide,  made 
with  a  blunt  Instrument  cutting  to  the  bone 
sufiBlcient  to  stun  or  knock  down,  and  the  oth- 
er a  pistol  wound  above  the  left  eye,  pene- 
trating the  brain,  and  causing  death  soon  aft* 
er  the  difficulty. 


Appellant  presents  42  exceptions  as  grounds 
for  reversal. 

.  Exception  1.  Error  Is  alleged  In  forcing  de- 
fendant to  go  to  trial  before  the  regular  hour 
for  the  opening  of  the  court  This  is  with- 
out merit,  as  on  the  previous  day  thfe  court 
had  announced  an  adjournment  until  9  o'clock. 
This  is  a  matter  under  the  control  of  the 
trial  court. 

Exceptions  2  and  3.  The  motion  to  quash 
the  Indictment  on  the  ground  that  it  did  not 
show  on  its  face. the  name  of  the  presiding 
judge,  nor  the  names  of  the  jurors  by  whom 
it  was  presented^  was  properly  overruled. 
The  indictment  shows  that  it  was  the  present- 
ment of  the  grand  jury  of  the  county. 

Exceptions  4,  5,  6,  7.  Defendant  was  ar> 
ralgned  on  the  9th  day  of  June,  and  the  day 
of  trial  set  for  Saturday,  the  12th  day  of 
June,  the  last  day  of  the  term.  His  counsel, 
on  the  call  of  the  case  for  trial,  objected  to 
going  to  trial,  and  moved  to  continue  on  the 
ground  that  his  arraignment  was  so  delayed 
that  it  was  impossible  to  give  the  required  no- 
tice of  a  motion  for  change  of  venue.  The 
motion  was  properly  overruled.  The  statute 
(Act  Feb.  22,  1905,  24  St  at  Large,  p.  840), 
provides  that  four  days'  notice  shall  be  giv- 
en of  application  for  change  of  venue,  but 
further  provides  that  the  adverse  party  may 
waive  the  notice,  and  that  the  circuit  court 
may  shorten  or  extend  the  time  for  the  hear- 
ing. In  refusing  the  motion  the  court  de- 
clared that  no  intimation  had  been  given  the 
court  of  any  wish  to  move  to  change  the  ven- 
ue, or  to  continue  the  cause  until  the  morn- 
ing appointed  for  trial;  that  he  would  have 
shortened  the  time  of  notice  of  motion  to 
change  venue  if  application  had  been  made. 
Appellant  was  not  denied  any  right  under  the 
statute,  as  he  made  no  attempt  to  assert  any 
It  has  been  often  ruled  that  refusal  to  con- 
tinue overtime  a  cause  is  not  reversible  er- 
ror. 

Exception  8.  When  the  juror  Murray  was 
examined  on  his  voir  dire,  and  after  the 
usual  questions  had  been  propounded  and  an- 
swered, counsel  for  prisoner  requested  of  the 
court  permission  to  ask  the  juror  ^'whether, 
in  spite  of  the  fact  that  the  defendant  at  the 
bar  is  a  negro,  he  would  be  Influenced  there- 
by in  passing  on  the  evidence."  The  court 
replied:  "You  can't  go  into  that  sea.  It 
might  swamp  us  all."  The  statute  (section 
2944,  Civ.  Code)  provides:  'The  court  shall, 
on  motion  of  either  party  in  suit  examine, 
on  oath  any  person  who  is  called  as  a  juror 
therein,  to  know  whether  he  is  related  to  ei- 
ther party,  or  has  any  Interest  In  the  cause, 
or  has  expressed  or  formed  any  opinion,  or 
Is  sensible  of  any  bias  or  prejudice  therein 
and  the  party  objecting  to  the  juror  may  in- 
troduce any  other  competent  evidence  in  sup- 
port of  the  objection.  If  it  appears  to  the 
court  that  the  juror  Is  not  Indifferent  in  the 
cause,  he  shall  be  placed  aside  as  to  the  trial 


•For  other  cases  see  same  topio  and  section  NUMBER  In  Dec  A  Am.  D  gs.  1907  to  daU.  A  Reportar  Indexes 
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of  that  cause  and  another  shall  be  called.*' 
The  court  having  permitted  the  Juror  to  he 
questioned  as  to  his  relationship  to  the  parties, 
as  to  his  interest  In  the  cause,  as  to  wheth- 
er he  had  formed  or  expressed  any  opinion, 
and  as  to  whether  he  was  sensible  of  any  bias 
or  prejudice  therein,  and  being  satisfied  from 
the  answer  that  the  juror  was  not  disquali- 
fied, there  was  no  error  in  presenting  the 
juror.  "The  presiding  judge  must  determine 
on  the  character  of  the  questions  proposed, 
and  when  the  examination  shall  cease."  State 
T.  Coleman,  8  S.  C.  239;  State  v.  Ck>lemaii, 
20  S.  C.  441;  State  v.  Hayes,  69  S.  C.  207, 
48  S.  E.  251.  Moreover,  appellant,  having  se- 
cured a  jury  without  exhausting  his  peremp- 
tory challenges,  is  not  in  a  position  to  claim 
that  there  was  any  error  in  presenting  the 
juror.  State  v.  Anderson,  26  S.  C.  599,  2  9. 
E.  699 ;  State  v.  Hayes,  69  S.  C.  298,  48  S. 
B.251. 

£3xceptlon  9.  When  the  state  closed  Its  tes- 
timony counsel  for  prisoner  stated  that  he 
would  like  to  have  a  little  time  to  see  some 
of  the  witnesses,  to  which  the  court  replied: 
'^Suppose  you  see  them  at  the  recess.  We  are 
going  to  be  pressed  for  time."  This  is  ex- 
cepted to  as  showing  undue  haste,  inconsist- 
ent with  a  fair  and  impartial  trial.  As  the 
case  was  being  tried  on  the  last  day  of  the 
term,  and  counsel  was  fighting  at  every  pos- 
sible point,  and  contesting  every  Inch  of 
ground,  it  is  not  surprising  that  the  court 
should  not  feel  bound  to  suspend  the  hearing 
to  enable  counsel  to  interview  his  witnesses, 
when  the  approaching  recess  would  afford 
such  an  opportunity. 

Exception  10.  This  exception  complains  that 
the  court  refused  to  allow  the  witness,  W.  T. 
Lesesne  to  be  examined  by  defendant's  coun- 
sel as  to  the  character  of  the  deceased  as  to 
treachery.  The  witness  had  testified  that  he 
knew  nothing  against  the  reputation  of  the 
deceased  as  being  a  dangerous,  turbulent,  or 
violent  man.  Defendant's  counsel  said  to  the 
court,  "I  understood  your  honor  to  rule  that 
I  can't  ask  him  as  to  treachery?"  to  which, 
according  to  the  record,  the  court  replied: 
"Yes,  sir ;  you  can't  ask  him."  Counsel  then 
proceeded  to  ask,  "What  was  his  reputation?" 
when^  the  witness  answered,  '*!  will  have  to 
recite  special  Instances  to  tell."  The  court 
ruled,  •*You  have  a  right  to  testify  to  what 
you  heard  about  the  man's  character."  Then 
the  court  permitted  the  witness  to  state  in  de- 
tail a  difference  between  the  witness  and  the 
deceased  about* a  mule,  when  the  court  finally 
ruled  that  out  as  incompetent  The  whole 
context  shows  that  the  court  did  not  exclude 
testimony  as  to  the  deceased's  reputation  for 
treachery.  This  is  further  shown  by  the  fact 
that  on  the  examination  of  Sheriff  Gamble 
defendant  went  fully  into  the  matter. 

Exception  11.  This  exception  complains 
that  the  verdict  was  contrary  to  the  weight 
of  the  evidence,  in  that  the  bullet  taken  from 
the  head  of  the  deceased  weighed  112%  grains, 
87  grains  less  than  a  bullet  taken  In  open 


court  from  one  of  the  cartridges  In  the  pis- 
tol fired  by  the  defendant;  the  contention  be- 
ing that  this  proved  that  the  bullet  which  kill- 
ed deceased  must  have  been  fired  either  from 
the  pistol  in  deceased's  own  hand,  or  from  the 
pistol  in  the  hands  of  McFadden.  The  cir- 
cumstance referred  to  is  not  at  all  conclusive, 
and  the  Inference  is  in  conflict  with  the  posi- 
tive testimony  and  numerous  other  circum- 
stances in  the  case.  The  exception  raises  no 
question  of  law. 

Exception  12.  The  court  was  correct  in  ex- 
cluding from  evidence  a  paper  purporting  to 
be  a  catalogfue  of  the  Winchester  Repeating 
Arms  Company,  sought  to  be  introduced  to 
prove  that  there  is  a  32  caliber  center  fire 
pistol  cartridge  that  weighs  115  grains,  a 
little  heavier  than  the  bullet  taken  from  the 
bead  of  deceased.  Such  catalogue  has  no 
status  in  court  as  original  evidence. 

Exceptions  13  to  30  Inclusive,  allege  er- 
ror in  refusing  to  charge  defendant's  18  re 
quests.  When  the  requests  were  presented 
the  court  said:  *'Mr.  Manning,  I  am  going 
to  take  the  liberty  of  trying  to  comprehend 
the  substance  of  what  you  have  stated  in 
your  requests  in  my  general  charge,  and  not 
give  every  one  of  them,"  to  which  defend- 
ant's counsel  responded,  "Yes,  sir."  Then 
the  court  proceeded  to  Instruct  the  jury  in 
his  own  language.  The  court  had  the  right 
to  adopt  this  course,  and  no  error  can  be  im- 
puted unless  the  appellant  shows  that  some 
sound,  material,  and  applicable  principle  of 
law  requested  was  not  given  in  the  general 
Instruction.  The  exceptions  under  considera- 
tion do  not  point  out  wherein  there  wa^ 
such  omission  to  state  the  law. 

Exception  32.  This  exception  complains 
of  a  remark  of  the  court  in  the  charge,  "it 
is  unlawful  to  kill,"  as  excluding  self-de- 
fense. As  the  language  was  almost  imme- 
diately followed  by  the  express  charge,  "If 
Bethune  killed  Mlms  in  self-defense,  you 
should  acquit  him."  it  is  apparent  the  jury 
were  not  misled  into  supposing  that  a  kill- 
ing in  self-defense  would  be  unlawful. 

Elxception  33.  This  exception  alleges  that 
the  court  charged  In  respect  to  matters  of 
fact  in  declaring:  "What  I  am  going  to  say 
to  you  Is  going  to  be  said  of  the  witnesses 
and  the  facts  proven  in  this  case,  and  not  hy- 
pothetical cases,  but  as  to  the  testimony 
brought  out  in  the  case."  This  of  itself  con 
stitutes  no  charge  on  the  facts.  If  the  judge 
had  carried  out  this  intimation  in  his  charge, 
there  might  have  been  ground  for  complaint, 
but  it  is  not  Intimated  in  this  exception 
wherein  he  stated  as  a  fact  any  matter  in 
issue,  or  in  any  way  conveyed  to  the  jury 
his  opinion  with  respect  to  the  facts. 

Elxception  34.  It  is  claimed  that,  in  charg- 
ing "If  Bethune  killed  Mlms  in  self-defense, 
you  should  acquit  him"  It  was  a  charge  on 
the  facts  as  intimating  as  proven  a  matter  in 
issue,  viz.,  whether  Mims  was  killed  by  de- 
fendant or  by  McFadden.  AH  the  testimony 
tended  to  show  that  Mims  was  killed  by  de- 
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fendant  The  court  charged  the  Jury:  "The 
first  Issue  for  you  is,  Did  Bethune  klU  Mims? 
The  state  eo  charges  it,  and  the  state  must 
prove  it  beyond  a  reasonable  doubt,  and  I 
submit  that  Issue  squarely  to  you.  If  you 
hare  a  reasonable  doubt  about  that,  the  case 
ends  right  there,  and  you  write  a  yerdict  for 
the  defendant" 

Exception  35.  The  court  charged  the  jury: 
"I  do  not  tell  you  here,  because  it  is  not  the 
law,  that  if  Bethune  wrongfully  took  away 
Mims'  buggy,  and  Mims  thereafter  overtook 
him  and  set  upon  him  unlawfully  to  beat  him 
and  kill  him,  the  fact  that  Bethune  wrongful- 
ly took  away  his  buggy  does  not  deprive  him 
of  the  plea  of  self-defense."  It  is  contended 
that  this  charge  deprived  defendant  of  the 
principle  of  law  that  the  commission  by  a 
defendant  of  a  wrongful  act  not  the  cause  of 
the  difficulty  does  not  deprive  him  of  the 
plea  of  self-defense,  and,  further,  that  using 
the  words  "the  fact  that  Bethune  wrongful- 
ly took  away  his  buggy"  assumed  as  proven 
matter  in  issue.  We  do  not  think  appellant 
has  any  ground  to  complain  of  the  charge,  as 
It  was  in  accord  with  appellant's  contention. 
Nor  does  the  charge  assume  that  there  was 
a  wrongful  taking  of  the  buggy,  but  that 
matter  is  stated  hypotbetically. 

Exception  36.  This  matter  is  controlled  by 
what  was  said  in  considering  exception  34. 

Exception  37.  The  Jury  was  instructed: 
"If  the  dead  man  Mims,  assaulted — that  is, 
struck  at — ^Bethime,  because  these  words  that 
he  used  to  him  would  not  Justify  Bethune 
shooting  or  would  not  excuse  Bethune,  would 
not  excuse  the  act,  It  would  reduce  the  kill- 
ing to  manslaughter.  Did  Mims  assault  him, 
or  did  he  strike  him,  and  was  Bethune  put  in 
sudden  heat  and  passion  thereby,  and  did 
Bethune  In  that  state  of  mind  draw  his 
weapon  and  kill?  If  so,  It  is  manslaughter." 
It  is  argued  that  the  use  of  the  language 
"these  words  that  he  used  to  him  would  not 
Justify  Bethune  shooting,  or  would  not  ex- 
cuse Bethune,"  took  from  the  Jury  the  de- 
termination of  the  question  whether  the 
words  were  so  opprobrious  as  to  put  the  de- 
fendant in  sudden  heat  and  passion.  The 
rule  is  well  settled  that  no  words,  however 
opprobrious,  will  constitute  that  legal  provo- 
cation which  is  necessary  to  reduce  a  kill- 
ing from  murder  to  manslaughter.  The  rule 
stated  in  State  v.  Rowell,  75  S.  C.  494,  56  8. 
E.  23,  and  State  v.  Hunter,  82  S.  G.  158,  63 
S.  E.  685,  as  to  opprobrious  epithets  related  to 
the  law  of  self-defense,  and  not  to  the  law 
of  manslaughter. 

Exception  38.  It  Is  contended  that  the 
words  in  the  charge  above  stated,  "If  the 
dead  man  Mims  assaulted — ^that  Is,  struck 
at — Bethune,  it  would  reduce  the  killing  to 
manslaughter,"  excluded  consideration  of 
defendant's  plea  of  self-defense.  This  ex- 
ception cannot  be  sustained.  The  court  was 
charging  with  respect  to  the  law  of  man- 
slaughter. The  law  of  self-defense  was  ful- 
ly covered  in  other  portions  of  the  charga 


Exception  89.  It  Is  argued  that  the  charge 
did  not  make  it  clear  to  the  Jury  that  the 
right  of  the  deceased  to  retake  his  horse  and 
buggy  was  c<Hidltloned  on  his  doing  so  with- 
out a  breach  of  the  peace.  This  is  a  mis- 
take. The  court  expressly  charged:  "If  a 
man  loses  his  horse  and  buggy,  he  has  a  right 
to  retake  it  without  a  warrant,  but  he  must 
not  commit  a  breach  of  the  peace  In  doing  It" 

Etxceptlon  40.  The  court,  after  leaving  it 
to  the  Juxy  to  first  say  whether  deceased 
made  any  attempt  to  arrest  defendant,  charg- 
ed the  Jury  as  to  the  right  of  one  in  resist- 
ing an  unlawful  arrest.  In  conformity  to 
the  law  as  declared  In  State  v.  Davis,  50  S. 
C.  426,  27  S.  E.  905^  62  Am.  St  Rep.  837. 

EuYceptlons  41  and  42.  The  court  charged 
the  Jury:  "When  shall  the  Jury  recommend 
a  party  to  mercy?  The  Legislature  gave  the 
right,  and  the  Legislature  did  not  limit  the 
I)ower.  They  said  wherever  the  Jury  sees 
proper  under  all  the  circumstances  of  the 
case.  If  they  see  any  mercy  in  the  circum- 
stances— ^if  the  circumstances  of  the  case  sat- 
isfy the  Jury  that  the  elements  In  the  case 
reduce  it  from  that  l>old  and  awful  murder 
which  merits  death — then  the  Jury  may  rec- 
ommend the  party  to  mercy."  It  Is  contend- 
ed that  this  placed  a  limitation  on  the  pow- 
er of  the  Juxy  to  recommend  to  mercy  when 
the  Legislature  placed  none,  and  that  further 
it  was  a  charge  on  the  facts  by  calling  the 
case  murder.  It  would  have  been  better  If 
the  court  had  simply  called  the  Jury's  atten- 
tion to  the  terms  of  the  statute,  and  left 
the  matter  with  them  without  further  re- 
mark. Still  we  do  not  think  that  the  Legis- 
lature meant  that  the  power  to  recommend 
to  mercy  should  be  exercised  arbitrarily  or 
capriciously,  or  without  regard  to  some  cir- 
cumstance in  the  case.  As  we  do  not  feel 
that  the  remarks  of  the  court  were  calculat- 
ed to  wrongly  Influence  the  discretion  of  the 
Jury,  we  must  overrule  the  exception. 

There  was  no  charge  on  the  facts,  as  the 
matter  of  recommending  to  mercy  presup- 
poses a  finding  of  murder. 

After  a  careful  review  of  all  the  excep 
tlons,  we  find  no  reversible  error. 

The  Judgment  of  the  circuit  court  is  af- 
firmed, and  the  case  is  remanded  for. the 
purpose  of  having  a  new  day  assigned  for 
the  execution  for  the  sentence  heretofore  im- 
posed upon  the  defendant 

WOODS,  J.  I  ccmcur,  but  if  the  defend- 
ant had  exhausted  his  perempt6ry  chall^iges^ 
I  should  be  inclined  to  sustain  the  eighth 
ezceptiODri 

On  Rehearing. 

PER  CURIAM.  Upon  careful  consideration 
of  the  petition  herein,  ordered  that  the  petition 
be  dismissed  and  the  stay  of  remittitur  revoked^ 
\rithout  prejudice  to  appellant,  when  called 
upon  to  say  why  a  new  day  should  not  be  as- 
signed for  the  execution  of  the  sentence  hereto- 
fore imi>osed  upon  him,  to  plead  that  he  is  then 
insane,  and  to  have  that  plea  determined  in  the 
pt*oper  manner. 
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<Se  S.  C.  38S) 

ROUNTREB  et  al.  t.  ROTJNTRBB  et  al. 

(Supreme  Court  of  South  Carolina.    March  30, 

1910.) 

1.  Appeal  and  Ebbob  (S  1010*)— Fin dinqs— 
Conclusiveness. 

A  finding,  in  an  action  at  law  supported  by 
some  evidence,  is  conclusive  on  appeal. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  3979-^982;  Dec  Dig.  | 
1010.*] 

2.  Deeds  (f  58*)— Requisites— Deli vbby. 

It  is  essential  to  delivery  that  a  deed  shall 
pass  beyond  the  control  of  the  grantor;  and, 
where  he  retains  custody  during  his  life,  the 
paper  cannot  have  effect  as  a  deed  at  his  dteth. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8§  119-120 ;   Dec  Dig.  |  56.^] 

S.  Wills  (J  87*)  —  Testamsntabt  Instbu- 
MENTs— "Will.*' 

An  instrument,  reciting  that  the  person 
executing  it  gave  and  bequeathed  to  a  person 
named  land  described,  and  declared  that  on  the 
death  of  the  person  named  without  issue  the 
legacy  should  be  returned  to  the  children  of  the 
person  executing  it,  and  signed  and  sealed,  and 
delivered  to  a  third  person  and  witnessed  by 
three  attesting  witnesses,  is  a  "will"  within 
Civ.  C6de  1902.  $  2476,  providing  that  wills  of 
real  property  shall  be  in  writing,  and  signed  by 
the  party  devising  the  same,  and  shall  be  at- 
tested by  three  or  more  credible  witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  206;    Dec.  Dig.  §  87.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7461-7468.] 

4.  Wills  (I  625*)  —  Constbuction  —  Botatss 
Devised. 

A  devise  of  real  estate  to  a  devisee,  with 
«  proviso  that  on  his  death  without  Issue  the 
property  shall  be  returned  to  testator's  children, 
^ves  to  the  devisee  a  fee  simple,  with  execu- 
tory devise  to  the  children  of  testator  surviving 
at  the  death  of  the  devisee  without  issue  living 
at  the  time  of  testator's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  1447-1451;    Dec  Dig.  §  625.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;   R.  C.  Watts,  Judge. 

Action  by  W.  C.  Rountree  and  others 
against  Frank  H.  Rountree  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

The  following  is  the  decree  of  the  trial 
court: 

"This  action  on  its  appropriate  calendar 
was  called  In  the  oven  court  and  marked 
''heard*  by  consent  of  counsel.  It  was  argued 
fully  and  ably  before  me  by  counsel  repre- 
senting the  litigants  at  Aiken.  I  have  given 
due  consideration  required  by  the  impor- 
tance of  the  case,  and-  now  proceed  to  pro- 
nounce my  judgment  therein.  The  case  was 
heard  upon  two  written  agreements  between 
counsel  as  to  the  evidence,  documentary  and 
oral,  and  as  to  admissions;  said  agreements 
being  made  between  counsel.  One  is  dated 
the  3d  day  of  March,  1909,  and  the  other  the 
7th  of  April,  1909.  The  documentary  evi- 
dence referred  to  in  said  agreements,  the 
admission  of  facts  stated  therein,  and  the 
affidavits  permitted  to  be  presented  by  the 
agreements  were  all  before  me,   and  have 


been  duly  considered.  The  complaint  Is  in 
behalf  of  the  plaintiffs  named  as  aforesaid, 
and  against  Frank  H.  Rountree,  Eugenia  A. 
Rountree,  Leila  Smith,  and  Line  Still  (who 
are  alleged  to  be  tenants  In  common  with  the 
plaintiffs  of  the  tract  of  land  in  question), 
and  the  action  is  brought  against  the  other 
defendant,  Carrie  J.  Ashley,  to  recover  pos- 
session of  said  tract  of  land,  and  for  dam- 
ages for  the  withholding  of  said  tract  of 
land  in  the  amount  of  $1,000.  It  appears 
that  the  defendant  Eugenia  A.  Rountree  has 
departed  this  life  since  the  action  was  begun. 
"In  the  consideration  of  this  case  and  in 
this  decree  hereafter,  in  order  to  simplify 
matters,  the  plaintiffs  <uid  all  of  the  defend- 
ants, except  Carrie  J.  Ashley,  will  be  called 
the  claimants,  and  said  Carrie  J.  Ashley  will 
be  called  the  defoidant,  as  the  contest  is  be- 
tween the  parties  in  that  aspect  The  tract 
of  land  is  described  as  'all  that  tract  or 
plantation  of  land,  situate  in  Bennett  Springs 
township,  county  and  state  aforesaid,  con- 
taining four  hundred  acres,  more  or  less,  and 
bounded  north  by  the  estate  lands  of  J.  A. 
Killlngsworth,  east  by  lands  of  Columbus 
Anderson  and  lands  of  J.  W.  Rountree,  south 
by  the  estate  lands  of  Jos.  Ashley,  known  as 
the  **Tumer  Place,"  and  west  by  the  estate 
lands  of  Jos.  Ashley,  the  said  four  hundred 
acres  being  a  part  of  the  Green  Pond  tract* 
In  some  of  the  papers  in  the  proceedings 
hereinafter  referred  to  said  tract  is  some- 
times called  the  Ned  Branch  tract  The  ques- 
tions In  the  case  involve  en  issue  of  title  to 
real  estate,  and  the  same  being  submitted  to 
the  court  for  trial  and  determination,  the 
trial  by  Jury  thereof  is  thereby  waived.  The 
answer  of  Frank  H.  Rountree  et  al.  (some 
of  the  claimants)  admits  the  allegations  of 
the  complaint  and'  Joins  with  the  plaintlfT  in 
their  prayer  of  possession  of  property.  The 
answer  of  Mrs.  Ashley  denies  title  in  the 
claimants,  sets  up  title  in  herself,  under  the 
will  of  W.  Elmore  Ashley,  and  pleads .  the 
statute  of  limitations  aud  adverse  possession. 
The  claimants  assert  title  to  the  tract  of  land 
under  an  Instrument  of  writing  executed  by 
J.  W.  Rountree,  dated  the  29th  of  May,  1860. 
The  defendant  is  in  possession  of  the  land 
under  the  will  of  W.  Elmore  Ashley,  holding 
the  same  for  herself  and  children,  and  it  is 
admitted  that  she  and  her  husband  have 
been  in  possession  of  the  same  adversely  ever 
since  he  purchased  It  from  W.  A.  Dicks,  on 
the  7th  of  December,  1887.  Dicks  derived 
title  thereto  by  a  properly  connected  chain 
of  deeds  from  Owen  R.  Parker,  who  obtained 
the  same  by  a  deed  from  Job'  D.  Rountree, 
guardian  of  John  B.  Rountree,  said  deed  be- 
ing dated  the  11th  of  April,  1869,  and  is  bas- 
ed upon  a  Judgment  and  order  of  the  pro- 
bate court  of  Barnwell  county,  authorizing 
and  empowering  said  Job  D.  Rountree,  as 
guardian  of  John  B.  Rountree,  to  convey  said 
tract  of  land  to  Owen  R.  Parker  In  exchange 
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for  another  tract  of  land  called  the  'Hungry 
Hlir  tract,  which  was  conveyed  by  said 
Owen  R.  Parker  to  Job  D.  Rountree  on  the 

day  of  April,  1869.    The  question  is, 

Have  the  claimants  title  to  the  land  in  ques- 
tion, or  has  the  defendant  the  better  title? 
Both  parties  claim  from  J.  W.  Rountree. 

"It  is  admitted  that  the  claimants  are  the 
heirs  and  distributees  at  law  of  J.  W.  Roun- 
tree at  the  time  of  the  commencement  of  this 
action,  and  it  is  also  admitted  that  John  B. 
Rountree  died  intestate  In  1907,  leaving  sur- 
viving him  as  his  children  Frank  H.  Roun- 
tree, Leila  Smith,  and  Line  Still.  It  seems 
that  these  children  of  John  B.  Rountree  are 
denominated  also  as  the  heirs  at  law  of  J. 
W.  Rountree,  and  if  they  come  under  that 
denomination,  it  must  be  through  their  moth- 
er, who  was  the  widow  of  J.  W.  Rountree, 
and  after  his  death  married  John  B.  Roun- 
tree. The  foundation  of  the  alleged  claim  of 
title  on  behalf  of  the  claimants  to  the  land 
in  question  is  the  instrument  of  writing  re- 
ferred to  aforesaid;  and  signed  by  J.  W. 
Rountree  on  the  29th  day  of  May,  1860,  and 
the  question  surrounding  said  paper  is  wheth- 
er said  paper  is  a  deed  or  will;  the  claim- 
ants asserting  that  it  is  a  deed,  and  that  it 
was  delivered  as  such,  and  the  defendant  as- 
serting that  it  was  a  will,  and  as  such  it 
was  duly  probated.  After  careful  consider- 
ation of  the  evidence  on  the  Important  ques- 
tion of  fact  as  to  the  delivery  of  said  paper, 
I  am  constrained  to  find  as  matter  of  fact 
that  the  maker  thereof,  J.  W.  Rountree,  nev- 
er intended  to  deliver  the  same  in  his  life- 
time, and  actually  never  delivered  it,  and 
that  as  a  matter  of  fact  it  never  was  de- 
livered and  never  took  efCect  as  a  deed,  even 
If  it  could  be  construed  to  be  a  deed.  It  is 
dated  on  the  29th  of  May,  1860— Mr.  Roun- 
tree was  in  his  last  illness.  It  was  dictat- 
ed by  him  to  one  of  his  attending  physicians. 
He  died  on  the  3d  of  June  thereafter.  It 
was  not  delivered  to  Job  D.  Rountree,  who 
was  the  duly  appointed  guardian  of  John  B. 
Rountree,  and  was  present  at  the  time  of  its 
execution.  It  was  left  at  the  home  of  the 
maker,  J.  W.  Rountree.  It  was  probated 
after  his  death,  on  the  7th  of  June,  1860,  and 
recorded  on  the  8th  of  June,  1860,  and  then 
delivered  to  J.  J.  Meyer,  the  executor,  in  a 
former  will  of  the  testator,  which  former 
will  is  dated  the  21st  of  March,  1859,  and 
was  probated  in  the  office  of  the  probate 
Judge  on  the  8th  day  of  June,  the  same  day 
that  Mr.  Meyer  got  the  instrument  from  the 
clerk  of  the  court  This  is  a  summary  of  the 
testimony  presented  at  the  trial,  and  upon 
which  I  base  my  findings  of  fact  that  the 
deed  was  never  intended  to  be  delivered,  and 
was  not  delivered  in  the  lifetime  of  the  mak- 
er. The  law  of  delivery  is  very  plain.  No 
title  can  pass  until  there  is  actual  delivery. 
McKenzie  v.  Roper,  2  Strob.  p.  306;  Mc- 
Dowell V.  Chambers,  1  Strob.  Eq.  p.  348  [47 
Am.  Dec.  539]. 

*'Mr.   Greeuleaf  says   (section   207):    The 


delivery  of  a  deed  is  complete  when  the  gran- 
tor or  obligor  has  parted  with  his  dominion 
over  it,  with  intent  that  it  shall  pass  to  the 
grantee  or  obligee.*  In  the  case  at  bar  there 
is  no  proof  that  Mr.  Rountree  had  parted 
with  the  instrument  with  the  intent  that  it 
should  pass  to  John  B.  Rountree,  or  to  any 
one  for  him,  or  for  his  benefit  I  have  con- 
sidered carefully  the  case  of  Dawson  v. 
Dawson,  Rice's  'Eq.  p.  256,  cited  and  relied 
upon  by  plaintiff's  counsel.  The  facts  in  that 
oase  are  very  different  from  the  facts  in  this 
case.  There  the  maker  of  the  paper,  found 
to  be  a  deed,  and  found  to  be  delivered  in 
his  lifetime,  had  carried  the  deed  to  the  reg- 
istrar and  had  the  deed  recorded,  and  took 
It  back  and  held  it,  and  had  stated  to  the 
tax  collector  that  he  had  made  a  deed  to  his 
children  under  which  he  held  the  property 
in  trust ;  but  the  facts  in  the  case  at  bar  are 
very  different,  and  it  is  very  clear  that  the 
paper  in  question  was  not  probated  or  re- 
corded until  after  the  death  of  Mr.  Rountree, 
and  was  not  even  then  recorded  by  any  one 
to  whom  it  was  delivered  by  Mr.  Rountree 
for  the  benefit  of  the  minor,  John  B.  Roun- 
tree. As  Chancellor  Johnstone  pertinently 
remarks  In  Dawson  v.  Dawson,  Rice  Eq.  p. 
256:  'Registration  is  intended,  not  to  per- 
fect the  paper,  but  to  publish  it ;  not  to  sup- 
ply any  essential  part  of  its  execution,  but 
to  record  it  as  it  is ;  not  to  pass  rights,  but 
to  give  notice  that  rights  have  passed.*  In 
the  case  at  bar,  as  the  paper  was  probated 
and  recorded  after  the  death  of  the  maker, 
any  presumption  that  may  arise  from  its 
record  has  been  overcome  by  the  testimony 
of  Job  D.  Rountree,  set  forth  in  his  affida- 
vits, and  I  am  constrained  to  make  the  find- 
ing of  fact  stated  as  aforesaid.  Inasmuch 
as  the  delivery  of  a  deed  is  as  essential  to 
its  legality  as  that  it  should  have  two  "wit- 
nesses and  be  in  proper  form,  this  finding 
of  fact  disposes  of  the  contention  of  the 
claimants  against  them;  but  it  is  the  duty 
of  the  court  to  consider  all  questions  that 
are  made,  and  I  shall  proceed  to  consider 
the  other  questions  which  arise  on  the  rec- 
ord. 

'"The  claimants  claim  that  the  instrument 
aforesaid  is  a  deed,  and  that,  inasmuch  as 
in  It  after  the  name  John  B.  Rountree,  no 
words  of  Inheritance,  such  as  'heirs  and  as- 
signs forever,'  appear,  when  he  died  the  es- 
tate reverted  to  them  as  heirs  at  law  and 
distributees  of  the  maker,  J.  W.  Rountree. 
The  paper  in  question  opens  with  the  words 
'Know  all  men  by  these  presents.*  Such 
words  may  apply  to  a  deed  or  a  will.  It  has 
no  consideration;  no  habendum  or  tenen- 
dum. In  the  winding  up  of  the  paper  it 
says,  'Signed,  sealed  and  delivered.'  It 
states,  'I  do  give  and  bequeath  unto  J.  B. 
Rountree  ;*  and  in  its  closing  words  it  states, 
'This  legacy  I  bequeath,  with  the  proYlso 
that  in  case  he,  J.  B.  Rountree,  dies  without 
issue,  the  above  legacy  Is  to  be  returned  to 
my   (J.   W.   Rouu tree's)   surviving  children*' 
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As  is  admitted  on  all  sides,  the  intention  of 
the  maker  of  this  paper  must  be  carried  out, 
and  it  can  be  plainly  ascertained  without 
violation  of  any  fixed  principle  of  l«aw,  and 
that  ascertainment  can  be  effectuated  by 
construing  the  paper  to  be  a  deed,  then  It 
should  be  called  a  deed;  and,  if  it  can  be 
effectuated  to  be  construed  a  will,  then  it 
should  be  called  a  will.  If  the  Intention  can 
be  found.  It  should  be  carried  out  completely 
and  fully,  unless  some  vital  principle  of  law 
is  violated  In  so  carrying  the  same  out  Sel- 
man  v.  Robertson,  46  S.  C.  262  [24  S.  B.  187] ; 
Watson  V.  Watson,  24  S.  C.  299  [58  Am.  Rep. 
247]. 

"Put  the  test  of  common  sense  and  logic 
on  the  paper  in  question.  What  was  the  In- 
tention of  this  unde,  J.  W.  Rountree,  when 
he  made  this  paper?  j.  B.  Rountree  was 
his  nephew,  and,  as  he  stated  to  Job  D. 
Rountree,  he  wanted  him  to  have  this  land, 
and  in  the  paper  itself  he  gives  and  be- 
queaths It  unto  J.  B.  Rountree,  and  provid- 
ed that  if  J.  B.  Rountree  died  without  issue, 
then,  and  only  in  that  event,  was  the  'legacy* 
to  go  back  to  the  estate  of  the  giver.  In 
other  words,  he  clearly  Intended  this  tract 
of  land  to  be  the  property  of  J.  B.  Rountree, 
and  not  to  go  out  of  him  or  his  family  except 
in  the  case  that  he  should  die  without  Issue. 
To  construe  the  paper  a  deed,  as  is  claimed 
by  the  claimants,  and  that  the  title  reverted 
upon  the  death  of  J.  B.  Rountree,  would  be 
to  destroy  this  intent  and  defeat  It;  where- 
as to  construe  the  paper  a  will  would  be  to 
effectuate  the  plain  Intention  of  the  maker. 
The  paper  unquestionably  gave  to  J.  B. 
Rountree  a  fee  simple,  with  an  executory  de- 
vise to  the  surviving  children  of  James  W. 
Rountree,  in  the  event  of  the  death  of  J.  B. 
Rountree  without  issue  living  at  that  time; 
and  I  find  that  In  the  law  the  paper  is  a 
will,  €ind  that  it  gave  such  an  estate  to  J. 
B.  Rountree.  Selman  v.  Robertson,  supra; 
Bedon  v.  Bedon,  2  Bailey,  p.  249;  Carr  v. 
Porter,  1  McCord's  Eq.  p.  87. 

•*There  are  no  words  in  the  paper  itself 
which  can  overcome  the  clear  and  plain  in- 
tent of  the  testator.  The  words  *glve  and 
bequeath*  and  the  words  'this  legacy  I  be- 
queath* are  apt  words  for  a  will,  and  do  not 
apply  at  all  to  a  deed;  nor  can  the  words 
'signed,  sealed  and  delivered'  overcome  the 
aforesaid  words  of  a  will,  especially  when 
taken  in  connection  with  the  plain  intent  of 
the  testator.  In  the  case  of  Babb  v.  Har- 
rison, 9  Rich.  Bq.  at  p.  112  [70  Am.  Dec  203], 
dted  at  the  bar  by  both  counsel,  it  is  stated 
by  the  chancellor,  'I  would  characterize  a 
deed  as  an  Instrument  which  creates  an  In- 
terest to  be  enjoyed  In  prsesenti,  or  In  fu- 
turo,  and  which  operates  In  prsesentL'  A 
will  always  operates  in  future.  •  ♦  •  In 
the  paper  before  me  the  words  employed  are 
*glve,  make  and  bequeath,*  and,  taken  togeth- 
er, Import  an  intention  that  it  shall  operate 
tn  future. 

"In  the  paper  being  construed  by  the  court 


the  words  *give  and  bequeath*  appear,  and. 
taken  together  with  the  Intention,  It  is  plain 
that  the  testator  Intended  for  it  to  operate 
In  future  entirely.  No  matter  what  the  pa- 
per was  called  in  the  caption,  and  we  find 
there  on  the  certified  paper  presented  to  the 
court  the  word  'deed,'  that  cannot  make  it  a 
deed,  for  It  is  not  a  deed.  Another  interest- 
ing question  arises  which,  In  the  Judgment  of 
the  court,  is  as  clearly  against  the  assertion 
of  title  by  the  claimants  as  are  the  two  ques- 
tions already  passed  upon.  It  appears  that 
on  the  30th  of  November,  1868,  the  original 
of  the  paper  aforesaid  was  carried  to  I.  W. 
Teague,  Esq.,  the  probate  Judge,  and  proven 
before  him  on  the  oath  of  J.  B.  Goodwin, 
and  admitted  to  probate  by  him  as  a  will, 
while  there  was  at  that  time  another  paper 
probated  in  said  office  as  the  will  of  J.  W. 
Rountree,  yet  the  law  is  very  clear,  and  is 
not  questioned,  that  several  papers.  If  not 
inconsistent  with  each  other,  can  be  pro- 
bated and  are  considered,  as  taken  together, 
the  last  will  and  testament  of  the  testator. 
It  is  claimed  that  the  probate  Judge  ought 
not  to  have  admitted  this  paper  to  probate 
because  the  witness  swore  that  the  testator 
'declared  the  same  to  be  his  written  dee4.* 
However  that  may  be,  the  probate  Judge  did 
probate  the  paper,  and  there  was  a  mode  for 
those  who  were  interested  under  It  to  contest 
that  probate,  which  they  did  not  do.  It  fur- 
ther appears  that  very  soon  after  the  probate 
of  this  paper,  to  wit,  on  the  3d  of  December, 
1868,  there  was  filed  in  said  court  of  pro- 
bate a  petition  on  behalf  of  John  B.  Roun- 
tree, who  was  then  a  minor,  by  his  next 
friend  and  guardian.  Job  D.  Rountree,  which 
said  petition  sets  forth  fully  this  paper  In 
question,  and  denominates  it  as  a  devise 
which  had  been  duly  probated,  and  claimed 
that  under  It  he  was  the  owner  of  the  land 
In  fee,  with  an  executory  devise  to  the  sur- 
viving children  of  James  W.  Rountree,  and 
prays  the  court  to  permit  a  sale  or  exchange 
of  said  land  to  Owen  R.  Parker  for  another 
tract  of  land  of  555  acres,  and  said  petition 
prays  that  a  citation  do  issue  to  parties  nam- 
ed therein  as  the  then  heirs  at  law  and  sur- 
viving children  of  James  W.  Rountree,  to 
show  cause  why  said  sale  or  exchange  should 
not  be  made.  Job  D.  Rountree  was  appoint- 
ed the  next  friend  of  the  petitioner.  The 
original  record  is  lost,  and  in  the  certified 
copies  produced  from  the  court  appears  an 
answer,  filed  by  W.  H.  Carey,  the  guardian 
ad  litem  of  the  respondent  named  in  said 
answer,  submitting  their  rights  to  the  court, 
and  stating  that  'they  claim  such  Interest  in 
the  premises  as  they  are  respectively  entitled 
to.*  The  court  took  testimony,  which  is  re- 
ported with  the  proceedings,  and  from  a  doc- 
ument produced  from  the  sheriff's  office  It 
seems  that  the  defendants  thereto  were  serv- 
ed by  the  sheriff  personally  and  by  copy  left, 
as  is  in  accordance  with  the  practice  of  the 
old  court  of  equity*  which  by  said  statute 
was  made  the  practice  and  procedure  of  the 
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court  of  probate  before  the  enactment  of  the 
Code  of  Procedure,  which  went  into  effect 
on  the  Ist  day  of  March,  1870.  The  probate 
court  filed  a  decree  In  the  case,  in  which  it 
denominates  the  paper  in  question  The  de- 
rise  of  James  W.  Rountree/  and  orders: 
*That  upon  execution  and  delivery  to  the  pe- 
titioner, J.  B.  Rountree,  by  Owen  R.  Parker, 
deed  which  conveys  all  the  Sanders  tract  de- 
scribed in  the  petition,  with  limitations  there- 
in expressed  corresponding  to  those  declared 
in  the  devise  by  James  W.  Rountree  to  the 
petitioner.  Job  D.  Rountree,  as  guardian  of 
the  petitioner,  is  required  to  convey  the  Ned 
Branch  tract  described  in  the  petition  to  said 
Owen  R.  Parker  and  his  heirs  and  assigns. 
This  petition  was  faithfully  carried  out,  and, 
as  stated  aforesaid,  a  deed  was  made  by 
Owen  R.  Parker  to  John  B.  Rountree  of  the 
Sanders  or  Hungary  Hill  tract,  with  the  same 
consideration  as  are  expressed  in  this  devise 
under  consideration.' 

**It  is  contended  by  claimants  that  these 
proceedings  in  the  court  of  probate  are  not 
binding,  because  said  court  had  no  Jurisdic- 
tion to  entertain  the  same,  or  to  make  the 
decree  in  question,  or  to  order  the  deed  made 
by  Job  D.  Rountree,  the  general  guardian  of 
Jno.  B.  Rountree.  Within  the  powers  sped- 
fled  in  the  Ck)nstitution  the  court  of  probate 
is  unquestionably  a  court  of  general  Juris- 
diction, and  all  presumptions  as  to  its  rec- 
ords attach  to  it  as  much  so  as  to  a  record 
of  the  court  of  common  pleas.  It  is  pre- 
sumed that  all  parties  named  in  the  plead- 
ings before  it  were  properly  served,  unless 
it  appears  to  the  contrary  in  any  particular 
mode  that  they  were  served.  It  would  be 
presumed  that  a  guardian  ad  litem  was  ap- 
pointed when  parties  appeared  and  answered 
by  a  guardian  ad  litem,  and  that  the  order 
was  lost,  and  especially  would  this  be  the 
case  after  such  great  lapse  of  time  as  ap- 
pears in  this  case,  and  it  is  admitted  that 
the  original  papers  in  the  office  of  the  pro- 
bate Judge,  even  the  will  in  question,  can- 
not be  found  after  due  search.  Clark  v. 
Neves,  76  S.  C.  491  [57  S.  B.  614,  12  L.  R. 
A.  (N.  S.)  2dSl. 

"So  much,  then,  as  to  the  making  of  the 
parties  to  the  action,  and  as  to  the  binding 
of  the  parties  to  the  record  by  the  service 
of  process  and  the  appearance  by  guardian 
ad  litem.  It  should  be  borne  in  mind,  in  this 
connection,  that  in  the  written  agreement  of 
counsel  it  is  admitted  that  the  parties  de- 
fendant before  the  probate  court  are  the  par- 
ties claimant  in  this  action,  or  their  privies. 
It  Is  claimed  that  the  probate  court  did  not 
have  Jurisdiction  of  the  subject-matter ;  that 
it  was  not  'matter  testamentary,'  but  It  seems 
to  me  that,  taken  in  connection  with  the  oth- 
er words  of  the  Constitution,  *ln  business  ap- 
pertaining to  minors,'  the  court  of  probate 
dearly  had  Jurisdiction  of  the  subject-matter 
under  consideraticMi,  If  it  had  before  it  a  de- 
vise, and  it  had  before  it  exclusively  the  bus- 
iness of  minors.    Yet  be  that  as  it  may,  It  Is 


I  clear  to  me  that  the  proceeding  before  the 
probate  court  was  substantially  and  in  effect 
a  partition  proceeding.  It  sought  a  sale  of 
the  land  for  the  purposes  of  exchange  for 
another  tract  of  land,  and  if  it  were  in  ef- 
fect a  proceeding  in  partition,  if  not  so  strict- 
ly in  form,  the  decree  of  the  probate  court 
should  be  sustained  under  the  principles  set 
forth  in  the  well-known  cases  of  Hemdon  v. 
Moore  [18  S.  a  339j  and  Schumpert  v.  Smith, 
18  S.  C.  358;  and,  following  the  opinion  of 
the  Supreme  Court  in  the  case  of  Thomas  v. 
Poole,  19  S.  C.  335,  I  hold  that  these  pro- 
ceedings were  in  effect  a  proceeding  In  par* 
tition,  and  as  binding  on  the  claimants  In 
this  case  as  were  either  parties  to  said  pro- 
ceeding in  the  probate  court,  or  were  repre- 
sented by  their  privies.  It  is  further  daim- 
ed  that  the  record  In  the  probate  court  can- 
not be  held  to  be  res  adjudlcata  of  the  ques- 
tion raised  in  this  case ;  that  the  instrument 
of  writing,  which  has  been  considered.  Is  a 
deed,  and  not  a  will,  because  it  is  suggested 
that  said  instrument  was  not  construed  by 
the  probate  Judge  in  his  proceedings.  He 
probated  the  paper  as  a  will.  Tiie  petition 
in  the  case  calls  It  a  devise,  and  sets  forth 
the  nature  of  the  estate  that  the  devise  cre- 
ated. The  answer  of  the  d^endants  submit- 
ted their  rights  to  the  court ;  and,  whilst 
there  Is  no  discussion  in  the  decree  as  to  the 
difference  between  a  deed  and  a  will,  the 
finding  that  the  paper  under  consideration 
was  a  devise  was  necessary  to  the  conclu- 
sion reached  by  the  court,  and  as  such  it  Is 
binding  on  the  parties  to  the  cause.  Ex  par- 
te Roberts,  19  &  C.  158 ;  Trimmier  v.  Thom- 
son, 19  S.  C.  254. 

'The  defendant  Mrs.  Ashley  sets  up  in  her 
answer  adverse  possession  of  the  tract  of 
land  in  question.  As  has  been  stated,  the 
daimants  who  are  defendants  are  the  chil- 
dren and  heirs  at  law  of  John  B.  Rountree. 
John  B.  Rountree,  having  had  an  absolute 
estate  in  the  land  In  question,  could  have 
sued  for  the  same,  and  he  was  barred  by  the 
adverse  possession  of  Mrs.  Ashley  and  her 
husband,  and  hence  such  claimants  would  be 
barred  on  that  ground  also. 

'*After  due  consideration  of  the  entire  case 
upon  the  questions  of  fact  and  of  law,  it  Is 
ordered,  adjudged,  and  decreed :  (1)  That  Mrs. 
Carrie  J.  Ashley  and  her  children,  under  the 
will  of  her  husband,  W.  B.  Ashley,  are  the 
owners  absolutdy  of  the  tract  of  land  de- 
scribed in  the  pleadings,  and  proceedings,  and 
sometimes  called  the  Green  Pond  tract,  and 
at  other  times  the  Ned  Branch  tract,  situ- 
ate in  the  county  of  Barnwell,  and  state 
aforesaid.  (^  It  is  further  ordered  that  the 
complaint  be  dismissed.  (3)  That  the  plain- 
tiffs and  the  claimants  defendants  do  pay 
the  cost  of  this  action  to  be  taxed  by  the 
clerk  of  the  court,  and  that  the  defendant 
Mrs.  Ashley  have  leave  to  enter  up  Judg- 
ment for  said  costs  and  disbursements  against 
said  daimants  (plaintlfls  and  defendants)." 


s.a) 


ROUNTREB  t.  ROUNTRBK. 
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The  fbllowliig  are  the  exceptions: 

"(1)  Becauae  his  honor,  Judge  R.  C.  Watts, 
erred  in  holding  that  the  instnuncnt  in  writ- 
ing of  'J.  W.  Ronntree  to  J.  B.  Rountree,' 
bearing  date  May  29, 1860,  was  a  will;  where- 
as, his  honor  should  have  held  that  said  in- 
strument of  writing  was  a  deed,  and  only  con* 
Tcyed  a  life  estate  to  J.  B.  Rountree,  grantee, 
and  upon  the  death  of  the  said  J.  B.  Rountree 
the  lands  described  in  said  instrument  of 
writing  reTerted  to  the  heirs  and  distributees 
at  law  of  the  said  J.  W.  Rountree,  grantor. 

'*(2>  Because  his  honor  en*ed  in  holding 
that  the  title  to  said  lands  and  the  rights  of 
the  parties  to  this  action  had  been  adjudicated 
In  the  probate  court  of  Barnwell  cotmty; 
whereas  his  honor  should  have  held  that  the 
said  proceeding  in  the  probate  court  of  Rotm- 
tree  ▼.  Rountree  et  al.  was  a  proceeding  to 
change  the  investment  of  the  lands  conveyed 
by  the  said  deed  or  instrument  of  writing, 
and  that  said  probate  court  was  without  ju- 
risdiction to  hear  any  proceeding  or  action 
for  the  exchange  or  Investments  of  lands,  or  a 
sale  of  lands  for  a  change  of  investment,  un- 
der the  Constitution  and  laws  of  this  state, 
and  his  honor  should  have  so  held. 

"(3)  That  his  honor  erred  in  holding  that 
tlie  probate  court  had  any  Jurisdiction  to 
hear  and  determine  the  title  to  said  lands,  or 
any  matter  touching  or  concerning  a  sale  of 
the  same,  as  the  said  title  was  passed  and 
created  by  deed,  and  not  by  will;  and  his 
honor  should  have  held  that  the  said  proceed- 
ing before  the  probate  judge  of  Barnwell 
county  did  not  Involve  any  matter  testamen- 
tary nor  of  administration,  nor  of  partition, 
but  that  said  proceeding  was  simply  an  ap- 
plication for  the  change  of  Investment  of  said 
lands,  and  his  honor  should  have  held  that 
the  court  of  equity  alone  had  jurisdiction  to 
hear  and  determine  the  same. 

'*(4)  Because  his  honor  erred  in  holding 
that  the  order  of  the  probate  court  in  the 
said  proceeding  of  Rountree  v.  Rountree  et  al. 
adjudged  any  question  or  rights  of  the  parties 
to  the  said  lands  conveyed  by  the  said  deed; 
whereas  his  honor  should  have  held  that  the 
order  of  the  probate  court  simply  directed  a 
sale  of  the  lands  conveyed  by  said  deed  in 
exchange  for  other  lands,  and  that  said  order 
determined  no  rights  of  the  parties  to  said 
lands. 

"(5)  That  his  honor  erred  In  holding  that 
the  said  proceeding  of  Rountree  v.  Rountree 
et  al.  in  the  probate  court  was  a  proceeding 
for  partition;  whereas  his  honor  should  have 
held  that  the  said  proceeding  of  J.  B.  Roun- 
tree, by  his  next  friend.  In  the  probate  court 
against  Rountree  and  others  was  not  a  pro- 
ceeding for  partition,  and  had  none  of  the 
characteristics  of  a  partition  proceeding,  and 
his  honor  should  have  so  held. 

"(6)  That  his  honor  erred  in  holding  that 
the  said  deed  was  not  delivered  by  the  gran- 
tor,^ J.  W.  Rountree,  to  the  grantee,  J.  B. 
Rountree;  whereas  his  honor  should  have 
held  that  the  said  grantee,  J.  R  Rountree, 


was  an  infant  of  tender  years,  and  that  a 
formal  delivery  to  said  infant  would  have 
been  farcical  and  useless,  and  his  honor  ^ 
should  have  held  that  said  deed  was  deliv-* 
ered  by  the  grantor,  J.  W.  Rountree,  to  some 
person  of  years  of  discretion  foi>  the  benefit 
of  said  infant,  J.  B.  Rountree,  grantee. 

"(7)  Because  his  honor  erred  in  not  hold- 
ing that  the  said  J.  W.  Rountree  had,  pre- 
viously to  the  executiou  of  said  deed  to  J. 
B.  Rountree,.  made  a  will  devising  all  of 
his  real  estate  to  his  wife  and  children, 
and  after  which  the  said  J.  W.  Rountree,  as 
appears  by  the  affidavit  of  Job  D.  Rountree, 
that  the  said  J.  W.  Rountree  stated  that  he 
desired  to  give  said  tract  of  land  to  J.  B. 
Rountree,  and  wanted  blm  to  have  same, 
and  then  and  there  dictated  the  terms  and 
conditions  of  same  to  his  attending  physi- 
cian. Dr.  Frederick,  and  pronounced  the  same 
as  his  written  deed,  and  his  honor  should 
have  so  held. 

"(8)  Because  his  honor  erred  in  holding 
that  the  said  instrument  of  writing  of  J. 
W.  Rountree  to  J.  B.  Rountree  was  a  wUI; 
whereas  his  honor  should  have  held  that 
said  instrument  was  a  deed,  as  it  appears 
from  the  record  of  probate  of  same  in  the 
office  of  probate,  upon  the  affidavit  of  J.  B. 
Goodwin,  that  the  said  J.  W.  Rountree  'sign- 
ed, sealed,  published,  pronounced  and  de- 
clared the  same  to  be  his  written  deed,'  and 
his  honor  should  have  held  that  the  same 
was  a  deed,  and  immediately  passed  the  ti- 
tle to  the  said  J.  B.  Rountree.** 

J.  O.  Patterson  &  Son  and  B.  T.  Rice,  for 
appellants.  Hendersons  and  J.  A.  Willis,  for 
respondents. 

JONES,  O.  J.  This  action  was -brought 
against  the  defendant  Carrie  Ashley  to  re- 
cover lands  described  in  the  complaint.  The 
defendants,  other  than  Carrie  Ashley,  are  al- 
leged to  be  tenants  in  common  with  plain- 
tiffs. Tlie  case  depends  upon  the  question 
whether  the  following  instrument  is  a  deed 
or  a  will: 

"Deed. 

"State  of  South  Carolina,  Barnwell  County. 
"Know  all  men  by  these  preeents,  that  I,  J. 
W.  Rountree,  of  the  district  and  state  afore- 
said, do  give  and  bequeath  unto  J.  B.  Roun- 
tree, of  the  district  and  state  aforesaid, 
four  hundred  acres  of  land,  to  be  taken  from 
the  Green  Pond  tract,  with  following  bound- 
aries, viz.:  North  by  lands  of  William  Cal- 
vin Rountree  and  Nathan  Anderson,  and  west 
by  Isaac  A.  Wood;  the  dividing  line  to  com- 
mence at  the  north  of  the  Green  Pond  head, 
where  it  empties  into  Ned's  branch,  run- 
ning to  the  commencement  or  source  of  said 
head.  The  southern  and  eastern  boundaries 
to  fall  within  lands  of  said  J.  W.  Rountree. 
This  legacy  I  bequeath  with  the  proviso 
that  in  case  he,  J.  B.  Rountree,  dies  without 
issue  the  above  legacy  is  to  be  returned  to 
my  (J.  W.  Rountree's)  surviving  children. 
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''Signed,  sealed  and  delivered  this  29th 
day  of  Maj,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty  and  in 
the  eighty  fourth  year  of  the  independence 
of  America.  J.  W.  Rountree.    [Ll  S.] 

''Delivered  the  original  to  J.  J.  Meyer  the 
8th  June,  1860  [marginal  wriUng]. 

"Testator:      J.  B.  Goodwin. 
"a  J.  Frederick. 
"Isaac  Foreman. 

"South  Carolina,  Barnwell  District 

"Personally  appeared  J.  B.  Goodwin  and 
made  oath  that  he  saw  James  W.  Rountree 
sign,  seal  and  as  his  act  and  deed  deliver 
the  within  written  deed,  and,  he  together  with 
EL  J.  Fredericks  and  Isaac  Foreman  witness- 
ed the  due  execution  thereof.  J.  B.  Good- 
win. 

"Sworn  to  before  me  this  7th  day  of  June, 
A.  D.  1860. 

•*U  H.  Morgan,  Magistrate." 

The  claimants,  who  are  only  the  only  heirs 
at  law  and  distributees  of  J.  W.  Rountree, 
the  maker,  assert  that  the  instrument  is  a 
deed,  and  that,  in  the  absence  of  words  of 
Inheritance,  the  estate  on  the  death  of  J.  B. 
Rountree  reverted  to  them.  The  defendant 
Mrs.  Ashley  contends  that  It  is  a  will,  giv- 
ing fee  simple  to  J.  B.  Rountree,  with  an 
executory  devise  to  the  surviving  children 
of  J.  W.  Rountree  in  the  event  of  the  death 
of  J.  R  Rountree  without  issue  then  living. 
J.  W.  Rountree  dictated  this  Instrument  to 
Dr.  E.  J.  Frederick  during  his  last  illness, 
and  he  died  a  few  days  thereafter  on  June 
3,  1860.  This  paper  was  recorded  in  clerk's 
oflSce  for  Barnwell  county  on  the  8th  of 
June,  1860,  and  was  then  delivered  to  J. 
J.  Meyer,  who  was  the  executor  named  in 
a  former  will  of  the  testator,  dated  March 
21,  1859,  and  probated  in  the  office  of  pro- 
bate judge  on  June  8,  1860,  the  same  day 
that  Mr.  Meyer  got  the  instrument  in  ques- 
tion from  the  clerk  of  the  court.  The  in- 
strument in  question  was  also  probated  as 
a  deed  or  will  in  the  probate  office  for  Bam- 
well  county  on  November  30,  1868.  J.  B. 
Rountree  was  a  nephew  of  J.  W.  Rountree, 
and  was  a  minor  at  the  time  of  the  execution 
of  this  paper,  and  Job  D.  Rountree  was  his 
general  guardian,  and  was  present  at  the 
time  of  Its  execution.  He  testified  that  J. 
W.  Rountree  declared  that  he  wanted  J.  B. 
Rountree  to  have  400  acres  of  his  Green 
Pond  tract,  and  requested  one  of  the  attend- 
ing physicians  to  prepare  the  instrument  in 
question.  The  Issues  of  fact,  as  well  as  law, 
were  submitted  to  his  honor  Judge  Watts 
without  a  Jury.  In  a  carefully  prepared  and 
learned  decree  (herewith  reported,  with  the 
exceptions  thereto)  Judge  Watts  gave  judg- 
ment for  Mrs.  Ashley,  and  dismissed  the 
complaint  He  found  as  a  fact  that  the  in- 
strument was  left  at  the  home  of  the  maker, 
not  delivered,  nor  intended  to  be  delivered, 
in  his  lifetime,  and  this  conclusion  ]a  not 
without  evidence  to  support  It     Under  the 


well-settled  rule  such  finding  in  a  case  at 
law  is  conclusive  in  this  court 

In  addition  to  the  authorities  cited  in  the 
circuit  decree  we  may  add  the  recent  case 
of  Merck  v.  Merck,  83  S.  C.  341,  65  S.  E.  351, 
where  the  court  declares:  "It  is  essential  to 
delivery  that  a  deed  shall  pass  beyond  the 
control  of  the  grantor.  If  the  grantor  re- 
tains custody  and  control  during  his  life,  the 
paper  cannot  have  effect  as  a  deed  at  his 
death.*'  The  circuit  court  declared  the  in- 
strument to  be  a  will,  and,  although  unskill- 
fully,  drawn,  it  complies  with  the  essentials 
of  a  will,  as  provided  in  section  2476  of  the 
Civil  Code  of  1902,  being  in  v^ritlng,  signed 
by  the  party  devising,  and  attested  and  sub- 
scribed in  the  presence  of  the  divisor  and  of 
each  other  by  three  witnesses.  It  has  been 
probated  as  such,  and  in  a  proceeding  in  the 
probate  court  concerning  the  exchange  of  this 
same  land,  with  all  the  surviving  children 
of  J.  W.  Rountree  parties  thereto,  the  in- 
strument was  treated  and  acted  upon  as  a 
will.  The  circuit  court,  therefore,  correctly 
held  that  J..B.  Rountree  took  thereunder  a 
fee  simple  to  the  land  in  dispute  with  execu- 
tory devise  to  the  children  of  J.  W.  Roun- 
tree surviving  on  the  death  of  J.  B.  Roun- 
tree without  issue  living  at  the  time  of  the 
latter's  death.  It  is  admitted  that  J.  B. 
Rountree  died  intestate  in  1907  leaving  sur- 
viving him  three  children,  Frank  H.  Roun- 
tree, Leila  Smith,  and  Lrine  Still.  This  is 
conclusive  of  the  case  without  regard  to  oth- 
er matters  discussed  in  the  opinion  of  the 
circuit  court 

The  Judgment  of  the  circuit  court  is  af- 
firmed* 


(84  S.  C.  473) 

Bx  parte  CANOVA. 

(Supreme  Court  of   South  Carolina.     Jan.   8k 

1910.) 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  65  S.  E.  625. 

PER  CURIAM.  The  petition  presents  nt> 
ground  for  a  rehearing  of  the  case.  It  is 
therefore  ordered  that  the  petition  be  dis- 
missed, and  that  the  stay  of  remittitur  her€»- 
tofore  granted  be  revoked. 


(84  S.  C.  468) 

MATHBSON  v.  ROGERS. 

(Supreme  Court  of  South  Carolina.    Jan.  8^ 

1910.) 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  65  S.  E.  1054. 

PER  CURIAM.  After  careful  consideration 
of  the  petition  herein,  and  it  not  being  made 
to  appear  that  the  court  has  either  overlook- 
ed or  disregarded  any  question  of  law  or  of 
fact.  It  is  ordered  that  the  petition  be  dis- 
missed, and  the  order  staying  the  remittltar 
be  revoked. 


N.a) 


CX>X  V,  NEW  BB5RN  LIGHTING  A  FUEL  CO. 
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STATE  V.  ROSS. 

(Supreme  Coart  of  South  Carolina.    Jan.  S, 

1910.) 

On  petition  for  rehearing.    DismisBed. 
For  former  opinion,  see  88  S.  C.  434,  66  S. 
E.443. 

PER  CURIAM.  The  court,  after  carefnl 
consideration,  finds  that  no  material  matter 
of  law  or  fact  has  been  overlooked  or  disre- 
garded. It  is  therefore  ordered  that  the  peti- 
tion herein  be  dismissed,  and  the  order  here- 
tofore granted  staying  remittltiir  it  reToked. 


(S5  S.  C.  26S) 

ANDERSON  v.  WESTERN  UNION  TELE- 
GRAPH ca 

(Supreme  Court  of  South  Carolina.    March  17, 

1910.) 

On  petition  for  rehearing.     Petition  dis- 
missed. 
For  former  opinion,  see  67  S.  E.  232. 

PER  CURIAM.  After  careful  consideration 
of  the  petition  herein,  the  court  fails  to  dis- 
cover that  any  material  question  of  law  or 
of  fact  'has  either  been  overlooked  or  dis- 
regarded. 

It  Is  therefore  ordered  that  the  petition  be 
dismissed,  and  that  the  order  heretofore 
granted,  staying  the  remittitur,  be  revoked. 


(162  N.  C.  164) 
COX  et  al.  V.  NEW  BERN  LIGHTING  & 
FUEL  OO.  et  al. 

(Supreme  Court  of  North  Carolina.    March  16, 

1910.) 

COBFOBATIONS   (|   566*)— MOBTGAOES— PBIOBI- 

TiEs— "Labor  febfobmed." 

Under  Revisal  1905,  §  1131,  providing  that 
mortgages  of  corporations  shall  not  exempt  the 
corporation's  proi>erty  or  earnings  from  execu- 
tion for  satisfaction  of  any  JuaKment  against 
such  corporation  for  labor  performed,  a  contrac- 
tor^ who  had  installed  a  gasholder  for  the  corpo- 
ration, and  had  paid  for  labor  In  installing  it, 
was  entitled  to  no  preference  over  the  mortgage ; 
the  preference  given  for  ."labor  performed'*^  over 
prior  mortgages  being  Intended  to  give  such  pref- 
erence only  to  laborers  employed  by  the  corpora- 
tion, and  not  conferring  such  preference  on  con- 
tractors who  employ  labor  under  a  contract  to 
place  betterments  upon  the  company's  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  9  566.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  3951.] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty;  Guion,  Judge. 
Action  by  J.  M.  Cox  and  others  against  the 


New  Bern  Lighting  &  Fuel  Company  and 
others,  for  the  appointment  of  a  receiver  for 
defendant  company,  in  which  S.  W.  Small- 
wood  intervened  and  the  Cruse-Kemper  Com- 
pany filed  a  claim.  From  the  judgment  the 
Intervener  and  claimant  appeal.  Affirmed  on 
claimant's  appeal,  and  reversed  on  inter- 
vener's appeal. 

Moore  &  Dunn,  for  appellant  Cruse-Kem- 
per Company.  Simmons,  Ward  A  Allen,  for 
appellant  Small  wood. 

CLARK.  C.  J.  In  June,  1906,  S.  W.  Small- 
wood  sold  his  gas  plant  in  New  Bern  to  the 
defendant  company,  receiving  therefor  $60,- 
000  in  first  mortgage  bonds  secured  upon  the 
property  conveyed.  In  May,  1908,  the  plain- 
tiff applied  for  a  receiver  against  said  com- 
pany. Among  the  debts  proven  was  that  of 
the  appellant  Cruse-Kemper  Company,  the 
facts  in  regard  to  whose  claim,  as  found  by 
the  judge,  are  as  follows:  The  lighting  com- 
pany contracted  with  the  Cruse-Kemper  Com- 
pany of  Philadelphia  for  a  gasholder  for  Its 
plant,  for  the  sum  of  $6,000.  delivered  and  in- 
stalled in  New  Bern.  The  gasholder  was 
delivered  and  installed.  Sundry  payments 
made  by  the  defendant  reduced  the  Indebt- 
edness to  the  sum  of  $4,293.84.  The  con- 
tractor paid  $1,049.01  for  labor  in  erecting 
and  installing  the  gasholder  In  New  Bern, 
including  therein  $195  paid  the  foreman  in 
setting  up  and  erecting  said  plant,  who  cus- 
tomarily performs  manual  labor,  as  well  as 
directs  the  work  of  his  colaborers,  and  who 
was  paid  by  the  hour  as  they  were,  but  at  a 
higher  rate  per  hour.  There  was  $1,836.64 
paid  for  labor  performed  in  the  factory  at 
Ambler,  Pa.,  in  making  the  gasholder;  $1,- 
302.51  was  for  material  and  traveling  ex- 
penses, and  $105.68  was  for  labor  performed 
on  the  gasholder  at  Ambler,  Pa.,  fitting  the 
gasholder  for  its  erection,  but  this  work  was 
of  such  nature  that  it  could  have  been  per- 
formed in  New  Bern.  Upon  .these  findings  of 
fact  the  court  adjudged  that  the  defendant 
was  indebted  to  the  Cruse-.Kemper  Company 
in  the  sum  of  $4,293.84,  with  interest  from 
April  17,  1908,  of  which  the  sum  of  $1,049.10 
was  adjudged  to  be  for  work  done  and  labor 
performed,  and  as  such  entitled  to  payment 
out  of  the  proceeds  of  the  sale  of  the  plant 
in  preference  to  the  holder  of  the  first  mort- 
gage bonds.  From  this  judgment  the  Cruse- 
Kemper  Company  appealed,  assigning  as  error 
the  refusal  of  his  honor  to  adjudge  that  the 
$105.68  for  work  and  labor  done  at  Ambler, 
Pa.,  was  entitled  to  a  preference  over  the 
mortgage  bonds,  and  because  he  held  that 
there  was  no  lien  or  preference  for  "material 
furnished,"  or  for  any  other  item  of  the  in- 
debtedness, beyond  the  $1,049;01  for  labor 
performed  in  erecting  gasholder  and  install- 
ing it  in  New  Bern.  Smallwood  also  appeal- 
ed, assigning  as  error  that  the  $1,049.01  for 
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work  and  labor  was  held  to  be  a  preference 
over  the  mortgage  bonds,  and  more  especial- 
ly that  the  $195  paid  the  foreman  was  held  to 
be  entitled  to  a  preference.  Both  appeals 
can  be  considered  together. 

This  is  not  a  mechanic's  Hen  under  Revlsal, 
§  2016;  for,  if  such,  it  would  be  entitled  to 
no  preference  over  a  prior  mortgage  as  against 
the  mortgagee.  It  would  only  be  a  lien 
against  the  mortgagor  upon  his  equity  of  re- 
demption. The  creditor's  claim  rests  upon  Re- 
visal,  §  1131,  which  provides:  "Mortgages  of 
corporations  upon  their  property  or  earnings, 
whether  in  bonds  or  otherwise,  shall  not 
have  power  to  exempt  the  property  or  earn- 
ings of  such  corporations  from  execution  for 
the  satisfaction  of  any  judgment  obtained  in 
the  courts  of  the  state  against  such  corpora- 
tions for  labor  performed,  nor  torts  commit- 
ted by  such  corporation  whereby  any  person 
Is  killed  or  any  person  or  property  injured, 
any  clause  or  clauses  in  such  mortgage  to 
the  contrary  notwithstanding."  This  section 
formerly  Included  "material  furnished,"  as 
well  as  "labor  performed,"  but  the  former 
has  been  stricken  out,  and  a  mortgage  Is 
now  not  postponed  to  a  judgment  for  mate- 
rials furnished.  Gheesborough  v.  Sanatori- 
um, 134  N.  0.  245,  46  S.  B.  494.  The  $1,836.- 
64  for  labor  performed  at  the  factory  in 
Pennsylvania  in  making  the  gasholder  was 
also  properly  disallowed,  as  was  the  $105.68 
for  labor  performed  there  In  fitting  up  the 
gasholder,  though  this  latter  labor  might.  If 
the  contractor  had  so  chosen,  been  performed 
in  New  Bern.  The  mere  fact  that  this  work 
could  have  been  done  In  New  Bern  does  not 
entitle  it  to  a  preference  as  "labor  perform- 
ed." Even  if  it  had  been  performed  in  New 
Bern,  the  fact  that  It  could  have  been  more 
cheaply  done  at  the  factory  shows  that  It 
was  a  part  of  the  making  of  the  machine, 
and  therefore  properly  to  be  considered  as 
"material  furnished."  The  creditor  is  not 
entitled  to  a  preference  over  the  mortgagee 
for  the  gasholder  furnished  without  bis  con- 
sent, whose  affixing,  by  immemorial  law,  in- 
creases, not  decreases,  the  mortgagee's  se- 
curity, but  the  preference,  if  any,  is  only 
for  the  labor  done  for  the  company  in  erect- 
ing the  gasholder  on  the  premises,  not  in 
shaping  the  material  into  the  article  agreed 
to  be  furnished.  Bank  v.  Mfg.  Co.,  96  N.  C. 
309,  8  S.  E.  363.  As  to  Smallwood's  appeal, 
a  foreman  is  a  laborer,  and  the  $195  paid 
him  is  entitled  to  any  preference  for  "labor 
performed"  which  Is  given  his  colaborers 
whom  he  supervised  and  with  whom  he 
worked.  Moore  v.  Industrial  Co.,  138  N.  O. 
804,  50  S.  B.  687. 

It  has  been  strenuously  contended:  (1) 
That  the  contractor  (the  Cruse-Kemper  Com- 
pany) having  been  paid  $1,706.16  (reducing 
the  debt  to  $4,293.84),  the  mortgage  bond- 
holder is  entitled  to  have  this  sum  applied  to 
exthigulsh   the   $1,049.10  paid  by  the  con- 


tractor on  bis  preference  for  "labor  perform- 
ed," even  if  It  be  conceded  'that  he  had  a 
preference  therefor  over  the  prior  lien  of  the 
mortgagee.  30  Cyc.  1250.  The  contractor  did 
this  work  and  furnished  the  gasholder,  with 
knowledge  of  the  registered  mortgage.  (2) 
That  this  section  differs  in  the  reason  for, 
and  in  the  language  applicable  to,  the  lien 
given  by  Revlsal,  S  2016  (which  is  good  only 
against  the  corporation,  and  does  not  affect 
prior  mortgagees);  hence  that  only  the  lar 
borer  himself  can  enforce  it,  and  that  a  con- 
tractor who  has  paid  the  laborers  extinguish- 
es thereby  the  right  to  the  preference,  and  is 
not  subrogated  to  the  laborer's  rigfata  Under 
Revlsal,  §  2016,  that  lien  is  given  to  the  con- 
tractor, and  the  subcontractors  and  laborers, 
upon  notice  given,  ar&  subrogated  to  the  con- 
tractor's rights,  not  he  to  theirs.  Lester  v. 
Houston,  101  N.  C.  606,  8  S.  E.  366.  There 
is  great  force  in  both  these  contentions,  but 
we  do  not  decide  them  now  because  we  think 
that  under  Revlsal,  1 1131,  the  preference  given 
for  "labor  performed"  over  prior  mortgages 
of  corporations  la  intended  to,  and  does,  give 
such  preference  only  to  laborers  employed 
by  the  corporation  in  carrying  on  the  ordi- 
nary business  of  the  company,  including  its 
repairs  and  npkeep,  and  does  not  confer 
such  preference  upon  contractors  who  em- 
ploy labor  under  a  contract  to  place  "better- 
ments" upon  the  company's  property.  If  it 
applied  to  the  matter,  mortgage  bonds  of  cor- 
porations would  become  very  precarious  se- 
curities, since  the  holders  could  be  "improv- 
ed out  of  their  security."  It  has  greatly  af- 
fected the  value  of  the  stock  of  corporations 
that  those  in  control,  instead  of  applying 
earnings  to  the  payment  of  dividends  on  the 
stock,  often  place  them  In  betterments,  with 
the  Intended  result  that»  while  the  stock  Is 
increased  In  Intrinsic  value,  the  market  val- 
ue declines.  Mortgage  bonds  have  been 
deemed  a  better  Investment  because  not  lia- 
ble to  be  thus  depressed.  But  If  this  act 
was  intended  to  give  the  cost  of  ''better- 
ments" preference  over  prior  mortgages, 
mortgage  bonds  will  be  in  no  wise  safer  than 
stock.  We  do  not  think  that  such  was  the 
Intention  of  the  Legislature,  nor  is  it  a  Just 
construction  of  the  words  used. 

The  judgment,  so  far  as  it  gives  a  prefer- 
ence to  the  Cruse-Kemper  Company,  is  re- 
versed. In  its  appeal,  no  error.  In  Small- 
wood's  appeal  there  is  error. 

OSS  N.  C.  196) 

GAVIN  V.  MATTHETWS  et  at 

(Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  Chattel  Mobtgaqes  (I  252*)— Dcpatilt— 
FoBECLOsuRE— Right  op  Action— Accrual. 
Where  a  chattel  mortgage  provided  that,  in 
case  of  default  of  any  one  or  toe  notes  semred. 
all  should  at  once  become  due,  and  that  the 
mortgagee  might  at  once  take  possession  and 
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toreclose,  the  right  to  foreclose  accrued  on  de- 
fault in  the  iNiyment  of  any  one  of  the  notes. 

[Ed.  Note.--For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §  520 ;  Dec.  Dig.  I  252.*] 

2.  Chattel  Mobtgaobs  (|  2a2*)— Fo^eclos- 

UBB— Oppressive  Cokduct. 

Oppressive  conduct  in  the  foreclosure  of  a 
chattel  mortgage  is  unavailable  where  the  mort- 
gagee is  charged  with  the  actual  value  of  the 
goods  when  taken. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  S  292.*] 

Appeal  from  Superior  Court,  Sampson 
County;    Gulon,  Judge. 

Action  by  E.  L.  Qaviii,  Jr.,  against  R.  H. 
Matthews  and  others.  Jud^ent  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

These  Issues  were  submitted: 

••(1)  Is  the  plaintiff  the  owner  of  and  en- 
titled to  the  possession  of  the  property  de- 
scribed in  the  complaint?    Answer:  Yes. 

•*(2)  What  was  the  value  of  the  property 
at  the  time  of  said  seizure?  Answer:  $234.- 
QL 

"(3)  Is  defendant  indebted  to  plaintiff;  if 
so,  in  what  amount?  Answer :  $670.20,  with 
interest  from  September  9,  1908.'* 

Geo.  B.  Butler  and  F.  R.  Cooper,  for  appel- 
lants. Faison  &  Wright  and  Fowler  & 
Grumpier,  for  appellee. 

BROWN,  J.  The  plaintiff  brings  this  ac- 
tion to  recover  x)os8es8ion  of  a  stock  of  goods 
sold  by  him  to  defendants  and  described  in 
a  mortgage  for  the  purchase  money,  securing 
the  payment  of  26  notes  dated  April  8,  1908, 
in  sum  of  $25  each,  except  one  for  $51.55. 
These  notes  matured  on  1st  day  of  each 
month,  and  there  is  a  provision  in  the  mort- 
gage that,  in  case  of  default  on  any  one  note, 
all  shall  at  once  become  due,  and  that  the 
mortgagee,  the  plaintiff,  inay  at  once  take 
possession  and  foreclose. 

According  to  the  plaintiff's  eyidence,  the 
July  and  August,  1908,  notes,  both  of  which 
matured  before  the  commencement  of  this 
action,  were  not  paid  although  demanded. 
The  only  defense  attempted  that  we  have 
been  able  to  discover  in  the  record  is  that 
the  July  note  was  paid,  but  by  mistake  de- 
fendants received  for  it  from  plaintiff  the 
note  due  August  1,  1910.  There  is  no  evi- 
dence or  claim  that  the  note  due  August, 
1908,  was  paid.  The  right  to  foreclose  the 
mortgage  undoubtedly  accrued  at  once  upon 
such  default.  There  Is  no  evidence  that  the 
foreclosure  was  Improperly  or  oppressively 
conducted,  or  that  plaintiff  bought  at  his  own 
sale,  as  in  Smith  v.  French  (at  this  term) 
67  S.  Ew  250,  and  Id.,  141  N.  a  1,  53  S.  B. 
43S>;  but.  If  there  bad  been,  it  would  not 
avail  anything,  as  under  the  form  of  the  sec- 
ond issue  the  plaintiff  is  charged  with  the  ac- 
tual value  of  the  goods  when  taken. 

The  whole  controversy  plainly  invoWes 
only  questions  of  fact,  and  they  have  been 
•settled  by  the  jury.    We  have  been  unable 


to  discover  any  serious  question  of  law  prc^ 
sented  by  this  appeal,  or,  with  perfect  def- 
erence for  the  views  of  the  learned  and  able 
counsel  for  appellants,  to  comprehend  exact- 
ly why  it  should  have  been  brought  to  this 
court. 
No  error. 


(152  N.  C.  182) 

BAGGETT  et  al.  v.  WILSON. 

(Supreme  Court  of  North  Carolina.     March  23, 

1910.) 

1.  Reference  (§  99*)  —  B*in dings  —  Conclu- 
siveness. 

A  judge  of*  the  superior  court  can  review 
the  findings  of  fact  and  law  by  a  referee  ap* 
pointed  by  consent  in  an  action  pending  in 
the  superior  court,  where  the  order  of  reference 
directs  the  referee  to  hear  and  determine  all  is- 
sues and  questions  of  law  and  fact  arising  upon 
the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  $|  148-156 ;    Dec.  Dig.  I  99.*] 

2.  Appeal  and  Ebror  (S  1022*)*-iEtEViBW^ 
RuuNO  ON  Exceptions  to  Referee's  Find- 
ings. 

A  finding  of  fact  of  the  lower  court  upon 
exceptions  to  the  referee's  finding  of  fact  is  con- 
clusive on  appeal,  where  supported  by  evidence. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Out.  Dig.  §§  4015-4018;  Dec.  Dig.  | 
1022.^] 

Appeal  from  Superior  Court,  Sampson 
County;  Gulon,  Judge. 

Action  by  W.  E.  Baggett  and  others  against 
Eli  R.  Wilson.  Judgment  for  defendant,  and 
the  mentioned  plaintiff  appeals.    Affirmed. 

This  was  a  civil  action  heard  by  Gulon, 
Judge,  at  January  special  term,  1010,  of  the 
superior  court  of  Sampson  county,  upon  ex- 
ceptions to  the  report  of  the  referee  there- 
tofore appointed  in  the  action  by  consent 
His  honor,  upon  the  exceptions  filed,  reversed 
one  of  the  findings  of  the  referee,  approved 
others,  and  rendered  judgment  that  the  plain- 
tiff, W.  E.  Baggett,  the  only  party  plaintiff  In 
interest,  talce  nothing  by  his  action  and  pay 
the  costs  of  the  action.  The  plaintiff  ex- 
cepted and  appealed. 

(3eo.  E.  Butler,  for  appellant  H.  A.  Grady, 
for  appellee. 

MANNING,  J.  The  only  point  presented  by 
this  appeal  conceded  by  the  attorneys  for 
both  plaintiff  and  defendant  is  whether  a 
Judge  of  the  superior  court  can  review  the 
findings  of  fact  and  law  by  a  referee  appoint- 
ed by  consent  in  an  action  pending  in  that 
court,  where  the  order  of  reference  directs 
the  referee  "to  hear  and  determine  all  issues 
and  questions  of  law  and  fact  arising  upon 
the  pleadings."  The  precise  question  has 
been  decided  by  this  court,  and  it  has  been 
repeatedly  ruled  that  the  Judge  has  such 
power.  Smith  v.  Hicks,  108  N.  O.  249,  12  S. 
E.  1035,  in  which  several  cases  are  cited; 
Blalock  V.  Manufacturing  Co.,  110  N.  C.  99, 
14  S. 'B.  501;  Dunavant  v.  Railroad,  122  N. 
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C.  909,  29  S.  B.  837 ;  Cnmmlngs  v.  Swepson, 
124  N.  C.  579,  32  S.  B.  966;  Henderson  v.  Mc- 
Laln,  146  N.  O.  329.  59  S.  B.  873;  section 
525,  Peirs  Rev.,  and  cases  cited  under  head- 
ing, **Findings  of  Fact"  It  Is  not  contended 
by  the  plaintiff  that  there  was  no  evidence 
to  support  his  honor's  finding  of  fact  re- 
versing the  finding  of  fact  of  the  referee,  but 
that  it  was  contrary  to  the  weight  of  the  evi- 
dence. In  Henderson  v.  McLain,  146  N.  O. 
329,  59  S.  B.  873,  this  court  said:  "The  rul- 
ings of  the  Judge  below  upon  the  exceptions 
to  findings  of  fact  are  conclusive,  there  being 
evidence  upon  such  findings.  Dunavant  v. 
Railroad,  122  N.  G.  999  [29  S.  B.  837],  and 
cases  there  cited."  We  conclude  there  was  no 
error  in  the  Judgment  appealed  from,  and  the 
same  la  affirmed. 
Affirmed. 


(152  N.  C.  788) 

STATE  V.  YELLOWDAT. 

(Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  Obiminal  Law   (§  220*)  —  Plbadinob  — 

AHBN  DMENTS— OrDEBS. 

An  order  directing  an  amendment  to  a  war- 
rant by  the  insertion  therein  of  certain  words 
la  self -executing,   and   the   words   need   not  be 
.actually  inserted  in  the  complaint  or  warrant. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  220.*] 

2.  Obiminal  Law  (|  214*)  —  Complaint  — 

Amen  dments 

Under  Revisal  1905,  §  1407,  providing  that 
no  process  before  a  justice  of  the  peace  shall 
be  set  aside  for  want  of  form,  if  the  essential 
matters  are  set  forth  therein,  and  the  court  may 
amend  any  warrant  or  pleading  in  furtherance 
of  Justice,  a  complaint,  attempting  to  charge 
an  unlawful  and  willful  entry  on  land  in  viola- 
tion of  section  3G88,  by  distinctly  charging  that 
accused  entered  on  the  land  unlawfully  and 
willfully,  may  be  amended  by  inserting  the 
words  "without  a  license  so  to  do.'* 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  $  214.*] 

3.  Criminal  Law  (§  218*)— Wabbant— Suffi- 
ciency. 

A  warrant,  clearly  referring  to  the  affidavit, 
and  calling  on  defendant  to  answer  its  allega- 
tions, is  sufficient,  though  it  does  not  contain 
the  allegations  of  the  affidavit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  444-452 ;   Dec.  Dig.  $  218.»] 

4.  Tbespass  (§  86*)— Criminal  Responsibil- 
ity —  Affidavit  —  Sufficiency  — ••Land"— 
"Pbemises." 

An  affidavit,  charging  that  accused  entered 
on  '*the  premises"  of  a  person  named,  in  charge 
of  another  person  named,  chaires  an  entry  on 
land  within  Revisal  1905,  §  36%,  for  the  word 
"'premises*'  and  the  word  "land"  are  synony- 
mous. 

[Ed.  Note.— For  other  cases,  see  Trespass,  Dec 
Dig.  §  86.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5509-5513 :  vol.  8.  p.  7761 ;  vol.  5, 
pp.  8970-3984 ;   vol.  8,  pp.  7700-7701.] 

5.  Tbespass  (§  86*)— Cbiminal  Responsibil- 
ity—Affidavit— Sufficiency. 

An  affidavit,  alleging  that  accused  unlaw- 
fully and  willfully  entered  on  the  premises  of  a 
person  aamed,  in  charge  of  another  person,  who 


was  actinfl^  as  her  agent,  charts  that  the  per- 
son named  was  by  her  agent  in  actual  posses- 
sion of  the  land. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Dec.  Dig.  i  86.*] 

6.  Tbespass  (§  81*)^Cbiminal  Responsibil- 
ity—Wabninq. 

One  entering  on  land  in  the  const  ructivs 
possession  of  another,  after  being  forbidden  so 
to  do,  and  without  any  bona -fide  claim  thereto 
or  license  to  enter,  enters  on  the  land  willfully 
and  unlawfully,  in  violation  of  Revisal  1900b 
§  3688. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §  171 ;   Dec.  Dig.  §  81.*] 

7.  Trespass  (S  89*)— Cbiminal  Rebponsibil- 
ity— Instbuctions. 

Where,  on  a  trial  for  unlawfully  and  will- 
fully entering  on  land  of  another,  the  evidence 
showed  that  accused  had  been  convicted  for  a 
similar  offense,  and  there  was  nothing  to  show 
that  accused's  entry  complained  of  was  made 
under  an  honest  belief  that  he  had  a  right  to 
enter,  the  failure  to  charge  on  the  issue  as  to 
whether  accused  entered  on  the  land  in  good 
faith  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trespass 
Dec.  Dig.  §  89.*] 

8.  Cbiminal  Law  (§  824*)— Tbial— Instbuc- 
tions—Requests— Necessity. 

One  cannot  complain  of  the  failure  of  the 
court  to  charge  on  an  issue,  without  calling  the 
attention  of  the  court  to  the  omission  by  a  pray* 
er  for  instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  1996^2004;  Dec  Dig.  | 
824.*] 

9.  Pbincipal  and  Agent  (H  21*)— Pboof  of 
AoENCY— Testimony  and  Declabations  of 
Agent. 

On  a  trial  for  willfully  and  unlawfully  en- 
tering on  the  land  of  another,  in  charge  of  a 
third  i)erson  as  agent,  the  testimony  of  the 
agent  and  another  as  to  the  fact  of  the  agency 
was  admissible,  notwithstanding  the  rule  that 
an  agency  cannot  be  proved  by  a  declaration  of 
the  agent. 

[Ed.  Note.— For  other  cases,  see  Princitial  and 
Agent,  Cent.  Dig.  i  39;  Dec.  Dig.  $  21.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty; W.  R.  Allen,  Judge. 

Simon  Yeilowday  was  convicted  of  unlaw- 
fully and  willfully  entering  on  land,  and  he 
appeals.    Affirmed. 

Douglass  &  Lyon,  for  appellant  Attorney 
General  Bickett,  for  the  State. 

WALKER,  J.  The  defendant  was  charged, 
before  a  justice  of  the  peace,  with  the  crime 
of  unlawfully  and  willfully  entering  upon 
land,  after  being  forbidden  to  do  so,  contrary 
to  the  provlsiouB  of  Revisal,  §  3688.  The  af- 
fidavit, upon  which  the  warrant  issued  did 
not  state,  in  so  many  words,  that  the  defend- 
ant entered  "without  a  license  so  to  do"; 
and,  after  the  Jury  had  returned  a  verdict 
of  guilty,  be  moved  in  arrest  of  judgment, 
upon  the  grounds  that  the  affidavit  did  not 
contain  that  allegation;  that  the  affidavit 
and  the  statement  therein  made  were  jiot  re- 
cited in  the  warrant,  and  therefore  did  not 
constitute  a  part  thereof;  and,  lastly,  be- 
cause the  affidavit  failed  to  charge  an  entry 
upon  land,  or  that  the  land  was  in  the  poe- 
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session  of,  or  owned  by,  any  person.  We  will 
consider  these  objections  In  the  order  in 
which  they  have  been  stated  by  us. 

It  appears  from  the  record  that  the  court 
ordered  an  amendment  of  the  warrant  by  the 
insertion  therein  of  the  words  "without  a  li- 
cense so  to  do,"  but  the  words  were  not  ac- 
tually inserted  in  the  complaint  or  the  war- 
rant by  the  solicitor.  The  order  of  the  court, 
as  has  been  decided  by  this  court  several 
times,  was  self-executing.  In  the  case  of 
HolIand*s  Ilelrs  v.  Grow,  34  N.  C,  at  page 
2S0.  Chief  Justice  Ruffln,  for  the  court, 
says:  "The  variance  between  the  relators  in 
the  petition  and  the  scire  facias  is  cured 
by  the  order  for  amendment  It  is  true  the 
amendment  was  not  actually  made.  But 
the  scire  facias  was  Issued  upon  the  assump- 
tion of  the  amendment,  and  all  the  subse- 
quent proceedings  were  based  upon  the  sup- 
position that  one  was  as  properly  a  relator 
as  the  other,  and  In  such  cases  the  course  is 
to  consider  the  order  as  standing  for  the 
amendment  its^."  He  cited  the  case  of 
Ufford'B  Adm'x  y.  Lucas,  9  N*.  a  214,  In 
which  it  is  held,  as  it  was  in  the  case  just 
cited,  that  where,  during  the  pendency  of  the 
suit,  leave  is  obtained  to  amend  the  writ  and 
change  the  form  of  action,  if  such  amend- 
ment be  not  made  on  the  record,  and  the  suit 
be  tried  In  its  amended  form,  or  as  If  the 
amendment  had  been  actually  made,  this 
court  will  consider  the  case  as  If  the  amend- 
ment had  been  properly  Inserted  in  the  writ, 
warrant,  or  complaint  at  the  time  the  order 
was  made  by  the  court  This  is  a  most  just 
and  reasonable  rule,  and  Is  essential  to  the 
due  administration  of  the  law.  It  is  anal- 
ogous to  the  rule  in  equity  which  considers 
that  to  have  been  done  which  ought  to  have 
been  done,  and  the  defendant  has  no  reason 
to  complain  that  the  amendment  was  not 
actually  inserted  in  the  complaint  at  the 
time  the  order  was  entered,  because  he  has 
been  fully  Informed  of  the  nature  of  the 
charge  against  him,  and  has  had  every  op- 
portunity for  presenting  every  defense  which, 
if  found  to  be  true  by  the  jury,  would  acquit 
him  of  the  offense.  He  has  been  deprived 
of  no  substantial  right,  for  the  case  shows 
that  he  proceeded,  during  the  trial,  in  every 
respect  as  if  the  amendment  had  been  duly 
made. 

We  find  that  our  decisions  are  fully  sup- 
ported by  those  In  other  states.  In  Palmer 
V.  Lesne,  8  Ala.  741,  It  was  held  by  the  court 
that,  where  leave  granted  to  the  plaintiff  to 
amend  his  declaration  was  special,  and 
pointed  out  the  particulars  In  which  the 
amendment  was  to  be  made,  it  did  not  re- 
quire a  new  declaration  to  be  filed,  as  in 
the  case  of  an  order  to  amend  generally  by 
filing  a  new  declaration  or  adding  a  distinct 
count.  In  which  case  the  law  would  require 
it  to  be  made  in  point  of  fact,  but  the  court 
will  consider  the  leave  granted  as  operating 
In  Itself  to  complete  an  Insufficient  or  defect- 
lye  statement  of  the  cause  of  action  or  of 
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the  specific  charge  made  against  the  defend- 
ant To  the  same  effect  is  the  case  of  Pul- 
kerson's  Adm'rs  v.  State,  14  Mo.  49.  This 
objection  of  the  defendant  is  therefore  un- 
tenable. It  is  not  necessary  that  we  should 
decide  whether  it  was  essential  that  the 
omitted  words  should  have  been  Inserted  in 
the  comi^aint,  in  order  to  make  it  a  com- 
plete and  valid  charge  against  the  defendant, 
as  what  we  have  said  has  fully  answered 
the  objection  which  has  been  made  to  the 
affidavit  and  warrant.  We  will  refer, 
though,  to  the  case  of  State  v.  Whitehurst, 
70  N.  G.  85,  which  seems  to  hold  that  such 
an  averment  in  the  affidavit  upon  which  the 
warrant  issued  for  unlawful  trespass  on 
land  Is  not  necessary.  It  cannot  be  doubted 
that  the  court  had  the  power  to  order  the 
amendment  to  be  made.  It  is  provided  by 
the  Revisal,  f  1467,  that:  ''No  process  or 
other  proceeding  begun  before  a  justice  of 
the  peace,  whether  In  a  civil  or  a  criminal 
action,  shall  be  quashed  or  set  aside,  for  the 
want  of  form,  If  the  essential  matters  are 
set  forth  therein;  and  the  court  in  which 
any  such  action  shall  be  pending,  shall  have 
power  to  amend  any  warrant,  process,  plead- 
ing or  proceeding  in  such  action,  either  in 
form  or  substance,  for  the  furtherance  of 
justice,  on  such  terms  as  shall  be  deemed 
just,  at  any  time,  either  before  or  after 
judgment"  See  State  v.  Vaughan,  91  N.  C. 
532;  State  v.  Smith,  108  N.  C.  410,  9  S.  E. 
200.  It  is  difficult  to  understand  how  the 
defendant  was  prejudiced  by  the  omission 
of  the  words  which  the  cvurt  ordered  to*  be 
Inserted  In  the  complaint  or  affidavit  It  . 
is  distinctly  charged  that  be  entered  upon 
the  land  unlawfully  and  willfully;  and,  If 
this  be  true.  It  is  inconsistent  with  the  idea 
that  he  entered  in  good  faith,  claiming  title 
to  the  land  or  the  right  to  enter,  or  that  he 
entered  with  a  license  so  to  do.  It  is  well, 
though,  for  the  justices  and  the  solicitors  of 
the  different  courts  to  make  the  accusation 
against  the  defendant  as  nearly  as  possible 
In  the  language  of  the  statute,  but  a  substan- 
tial compliance  with  the  statute  is  all  that 
the  law  really  requires.  If,  though,  care  be 
taken  in  the  respect  Indicated,  such  an  ob- 
jection as  is  now  urged  cannot  possibly  be 
available  to  the  defendant 

The  second  objection  is  that  the  allegations 
of  the  complaint  or  affidavit  were  not  In- 
serted in  the  warrant,  but  this  Is  untenable, 
as  the  warrant  clearly  refers  to  the  affidavit, 
and  called  upon  the  defendant  to  answer  its 
allegations.  This  is  all  that  the  law  requires 
In  such  a  case.  State  v.  Wlnslow,  95  N.  C. 
649 ;  State  v.  Davis,  ill  N.  a  729,  16  S.  E. 
540 ;  State  v.  Sharp,  125  N.  G.  634,  34  S.  E. 
264,  74  Am.  St  Rep.  663;  State  v.  Yoder, 
132  N.  G.  1113,  44  S.  E.  689. 

The  third  ground  for  the  motion  in  arrest 
of  judgment  is  that  the  affidavit  does  not 
charge  an  entry  upon  the  land,  but  upon  the 
''premises'*    of    Mrs.    Perklnson;     the    said 
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premlaeB  belxig  In  cbarge  of  the  affiant,  who 
was  J.  O.  Morgan.  The  word  ^'premises/'  by 
repeated  mllngs  of  the  court,  is  now  under- 
stood to  be  synonymous  with  the  word 
"land."  The  same  question  as  we  now  have 
under  consideration  was  raised  in  the  case  of 
State  ▼.  French,  120  Ind.  229,  22  N*.  E.  108, 
736,  which  was  an  Indictment  for  the  same 
kind  of  offense  as  is  charged  in  this  case  to 
hare  been  committed  by  the  defendant  In 
that  case  the  court  said:  "It  is  contended 
with  some  force  and  plausibility  that  the 
charge  is  insufficiently  made  because  the 
word  'premises'  is  employed  instead  of  the 
word  'land.'  •  •  •  The  word  'premises* 
Is  now  commonly  used  to  mean  land  and  ten- 
ements.  Possibly  usage  has  corrupted  the 
meaning  of  the  word,  but  the  authors  of  our 
law  and  the  lexicographers  say  that  one  of 
the  meanings  ot  the  word  is  that  which  we 
have  given  it" 

It  seems  to  be  contended  by  the  defendant 
that  it  is  not  sufficiently  charged  in  the  affi- 
davit that  the  owner  of  the  land,  or  any  one 
representing  her,  was  in  possession  of  the 
same,  but  this  objection  also  falls,  as  it  is 
distinctly  alleged  that  the  defendant  entered 
upon  the  premises  of  Mrs.  Perklnson,  w^ich 
were,  at  the  time,  in  charge  of  J.  O.  Morgan, 
who  was  acting  as  her  agent  She  was  there- 
fore, by  her  agent  in  actual  possession  of 
the  land;  and,  if  Morgan  had  not  been  in 
possession  for  her,  she  would  have  been  in 
the  constructive  possession  of  it  which 
would  be  sufficient  if  the  defendant  bad  been 
forbidden  to  enter  upon  the  land,  and  had  no 
bona  fide  claim  thereto  or  license  to  enter, 
because  this  is  not  an  indictment  for  forcible 
trespass,  which  would  require  the  presence 
of  the  owner  or  some  one  representing  him, 
and  which  would  involve  a  breach  of  the 
peace. 

The  defendant  excepted  to  the  charge  of 
the  court  upon  the  ground  that  the  jury 
were  not  instructed  as  to  whether  the  de- 
fendant entered  upon  the  land  In  good  faith 
or  not  He  had  been  Indicted  for  this  same 
offense  once  before,  and  was  convicted,  and 
^e  evidence  in  the  case  does  not  tend  to 
dhow  that  his  last  entry  was  made  under 
circumstances  showing  an  honest  belief,  on 
his  part  that  he  had  the  right  to  enter. 
But  there  is  another  more  conclusive  answer 
to  this  objection.  The  defendant  complains 
that  the  court  failed  to  charge  as  to  this 
matter,  and  in  such  a  case  the  omission 
should  have  been  called  to  the  attention  of 
the  court  by  a  prayer  for  instruction.  He 
should  not  be  permitted  to  remain  silent  un- 
til the  court  had  completed  its  charge,  and 
then,  because  the  Judge  by  Inadvertence  had 
omitted  to  instruct  as  to  some  particular 
feature  of  the  case,  assign  the  same  as  ^r- 
ror.  We  have  repeatedly  overruled  a  simi- 
lar objection  in  other  oases.  Simmons  & 
Ward  V.  Davenport,  140  N.  a  407,  53  S.  B. 


225.  In  that  case,  we  said:  "If  a  party  de- 
sires fuller  or  more  specific  instructions,  he 
must  ask  for  them,  and  not  wait  until  the 
verdict  is  given  against  him,  and  then,  for 
the  first  time,  complain  of  the  charge.  If 
he  would  have  the  evidence  recapitulated  or 
any  rulings  of  the  court  arising  thereon  pre- 
sented in  the  charge,  a  special  instruction 
should  be  requested."  Boon  v.  Murphy,  lOS 
N.  O.  187,  12  S.  E.  1082;  McKinnon  v.  Mor- 
rison, 104-  N.  a  854,  10  S.  E.  513 ;  State  v. 
Debnam,  98  N.  C.  712,  8  S.  E.  742;  Ken- 
drick  V.  Dellinger,  117  N.  C.  491,  23  S.  E. 
438;  State  v.  Groves,  119  N.  C.  824,  25  S. 
B.  819 ;  State  v.  Ridge,  125  N.  C.  657,  34  & 
B.  439;  Emry  v.  Railroad,  109  N.  G.  602, 
14  S.  E.  S52»  15  L.  R.  A.  332.  This  princi- 
ple has  been  so  often  announced  that  it  may 
be  considered  as  thoroughly  well-settled,  If 
not  elementary.  It  appears  in  this  case  that 
the  land  had  been  processioned  as  between 
the  parties,  and  the  dividing  line  established, 
and,  further,  that  the  defendant  as  we  have 
said,  had  been  prosecuted  once  before  for  the 
same  offense  of  which  he  is  now  accused. 
In  view  of  this  and  other  testimony  we  do 
not  think  he  has  any  reason  to  complain  of 
the  verdict  The  charge  of  the  court  was  a 
full  and  accurate  statement  of  the  law  ap- 
plicable to* the  facts  of  the  case;  and,  after 
a  careful  perusal  of  it  we  find  no  error 
therein. 

The  defendant's  counsel  in  their  brief  com- 
plain that  the  agency  of  Morgan  was  proved 
by  the  declaration  of  himself  and  of  Dr. 
McCullers,  but  we  think  this  is  an  error. 
They  testified  as  witnesses  in  the  case  to 
the  fact  of  the  agency,  and  the  general  rule 
that  an  agency  cannot  be  proved  by  a  dec- 
laration of  the  agent  has  no  ai^lication  to 
the  facts  of  this  case. 

A  review  of  the  whole  case  shows  that  it 
was  correctly  tried  in  the  court  below, 

Kb  error. 

(152  N.  c.  tn) 
KERR  V.  MOSLEY  et  at. 

(Supreme  Ck)art  of  North  Carolina.    March  23, 

1910.) 

Attobitet  and  Oliknt  (f  21*)— Attoenby  fob 
Both  Pabties— Judgment— Validity. 
The  rule  that  a  Judgment  in  an  adversary 
proceeding  will  be  invalid  when  the  same  attor* 
ney  represented  both  plaintiff  and  defendant  In 
the  action  does  not  necessarily  obtain  where  it 
appears  that  plaintiff's  father  had  been  aeneral 
attorney  for  an  administrator,  and,  wnen  it 
developed  that  plaintiff  had  a  claim  against  the 
estate,  he  notified  the  administrator  that  he  in- 
tended to  appear  for  plaintiff,  and  that  the  ad- 
ministrator must  get  another  attorney,  which 
was  done,  after  which  plaintiff  recovered  jadg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  i  28 ;   Dec.  Dig.  i  21.*] 

Appeal    from    Superior    Court;    Sampson 
County;   O.  H.  Allen,  Judge. 
Action  on  a  Judgment  by  Mary  Lou  Kerr 
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against  Mary  A«  Mosley  and  others.  Jndg- 
ment  for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Civil  action  to  recover  on  a  Judgment  ren- 
dered in  plaintiff's  favor,  at  October  term« 
190^  against  W.  A.  Johnston,  administrator 
of  W.  N.  Peden,  tried  before  his  honor  O. 
H.  Allen,  judge,  and  a  jury,  at  August  term, 
1900,  of  superior  court  of  Sampson  county. 
On  issue  submitted  the  jury  rendered  the  fol- 
lowing verdict:  **Was  the  judgment  of  Oc- 
tober term,  1906,  in  controversy  obtained  by 
fraud  and  collusion?  Answer:  No.*'  Judg- 
ment on  verdict  for  plaintiff,  and  defendants 
excepted  and  appealed. 

Geo.  E.  Butler  and  Stevens,  Beasley  & 
Weeks,  for  appellant&  F.  R.  Cooper  and  J. 
D.  Kerr,  for  appellee. 

HOKE,  J.  Oniere  is  no  reversible  error  In 
the  record.  On  the  trial  it  was  made  to  ap- 
pear that  one  D.  M.  Patrick,  guardian  of 
three  Barksdale  children,  had  recovered  judg- 
ment on  one  of  the  guardian  bonds  against 
plaintiff,  as  executor  and  sole  legatee  of 
Mary  Johnston,  deceased,  who  had  been  one 
of  the  sureties,  in  the  sum  of  $985.66;  that 
plaintiff  had  paid  off  the  judgment,  and  tak- 
eii  an  assignment  of  same  to  herself  as  an 
Individual,  such  assignment  being  duly  en- 
tered and  In  writing.  Thereafter  Mary  Lou 
Kerr  instituted  a  suit  for  contribution  against 
W.  A.  Johnston,  administrator  of  W.  N.  Ped- 
en, deceased,  another  surety,  and  received  a 
judgment  for  one-half  of  the  amount  of  the 
flrst-mentloned  judgment  -  W.  A.  Johnston 
having  wasted  the  assets  of  his  Intestate, 
W.  N.  Peden,  in  an  action  instituted  by  the 
distributees  of  aaid  Intestate  recovery  was 
bad  on  the  administration  bond  of  Johnston 
in  the  sum  of  $30,000.  Johnston,  adminis- 
trator, having  been  first  removed,  and  W.  W. 
BUller,  one  of  defendants,  duly  appointed  ad- 
ministrator de  bonis  non  of  W.  N.  Peden, 
plaintiff  instituted  this  action  on  the  judg- 
ment recovered  in  her  favor  against  the  ad- 
ministrator de  bonis  non  and  the  distributees 
ct  W.  N.  Peden  to  obtain  payment  of  same 
oat  of  the  recovery  had  on  the  bond  of  W. 
A.  Johnston,  and  on  averments  that  this 
judgment  represented  the  entire  assets  of  the 
estate,  and  the  only  available  source  from 
which  satisfaction  of  her  judgment  could  be 
secured.  Defendants  answered,  and  the  only 
material  issue  raiiM  by  their  pleadings  was 
on  allegations  of  fraud  in  the  procurement  of 
plaintiff'e  judgment,  and  this  chiefly  on  the 
ground  that  the  counsel  appearing  for  Mary 
Lou  Kerr,  the  plaintiff,  was  also  counsel  for 
W.  A.  Johnston,  as  administrator  of  Peden 
and  defendant. 

The  decisions  of  this  state  fully  uphold  the 
position  of  defendants  that  a  judgment  in  an 
adversary  proceeding  will  not  be  allowed  to 
stand  when  it  appears  that  the  aame  attor- 


ney represented  both  plaintiff  and  defend- ' 
ant  in  the  action.  Molyneux  v.  Huey,  81  N. 
a  106;  Gooch  V.  Peebles,  105  N.  C.  411,  11 
S.  £.  415.  But  the  principle  does  not  neces- 
sarUy  obtain  when  it  appears,  as  in  this  case, 
that  the  father  of  plaintiff  had  been  the  gen- 
eral attorney  of  Johnston,  the  administrator ; 
and,  when  it  developed  in  the  ordinary 
course  of  events  that  his  daughter  had  a 
claim  against  the  estate,  he  notified  the  ad- 
ministrator that  he  Intended  to  appear  for 
her,  and  that  he  (the  administrator)  must 
get  another  attorney,  and  that  this  was  done. 
The  father,  John  D.  Kerr,  speaking  to  this 
question,  as  a  witness,  testified,  among  other 
things,  as  follows:  "Before  W.  A.  Johnston 
became  administrator  of  Peden  he  talked 
with  me  about  it,  and  I  advised  him  not  to 
do  it  When  he  administered  I  represented 
him  here  and  Bellamy  in  Wilmington.  1 
represented  him  until  the  Barksdale  matter 
came  up.  I  notified  him  I  would  not  ap- 
pear against  my  daughter.  I  notified  him  to 
get  another  attorney  in  the  suit  with  my 
daughter.  T)iere  was  no  collusion;  my 
daughter  had  none.  He  had  full  knowledge 
that  I  was  going  to  sue  for  my  daughter, 
and  notified  him  to  get  other  counsel.  I  no- 
tified him  that  I  would  represent  her  in  the 
Barksdale  matter,  and  would  not  represent 
him.  Mr.  Butler  represented  them.'*  And, 
further:  '*The  matter  was  fully  gone  into 
by  Judge  Jones.'*  On  this  evidence  we  think 
the  ruling  of  the  trial  court  was  as  favor- 
able as  the  defendants  had  right  to  ask,  in 
charging  the  jury  "that  if  John  D.  Kerr  had 
been  the  attorney  of  W.  A.  Johnston,  admin- 
istrator of  W.  N.  Peden,  and  took  judgment 
in  favor  of  Mary  Lou  Kerr  against  the  es- 
tate, this  was  evidence  of  fraud  and  collu- 
sion to  be  considered  by  them  in  determining 
the  issue  submitted  to  them."  The  jury  un- 
der a  correct  charge  have  accepted  the  plain- 
tiff's version  of  the  occurrence,  and,  this  be- 
ing true,  the  plaintiff  has  a  dear  right  to 
recover  on  her  judgment 
No  error. 

on  N.  a  06) 

CAROLINA  REAL  ESTATE  CO.  ▼.  BLAND 

et  al. 

(Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  Deeds  (5  92*)— EisTA-nc  Conveybd— Dbteb- 

UINATION. 

The  rights  of  parties  to  land  under  a  deed 
dated  in  1850  will  be  determined  without  regard 
to  Acts  1879,  e.  148  (Code,  (  1280;  Revisal 
1905,  $  946),  providing  that  a  deed  without  the 
word  heirs  should  be  construed  as  a  conveyance 
in  fee,  unless  it  shall  expressly  show  that  gran- 
tor meant  to  convey  an  estate  of  less  dignity. 

[Eki.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  I    92.*]  ^ 

2.  Deeds  (§  124*)— Conveyance  ov  Feb— Use 
OF  Word  ••Heirs"— Common -Law  Rule. 

The  ancient  common-law  rule  was  that  the 
word  "heirs'*  should  appear,  as  indicating  the 
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srantee^s  estate,  either  in  the  premises  or  ha- 
bendum, and  generally,  when  appearing  in  the 
warranty  clause  alone,  it  would  not  enlar^re  into 
a  fee  a  life  estate  conveyed  in  the  premises  or 
habendum. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Di^.  §S  344-355;    Dec.  Dig.  |  124.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  8241-82G5;    vol.  8,  pp.  7677,  7678.] 

8.  Deeds  (J  d5*)— Conbtbuction— Eftect  of 
Punctuation. 

Separation  of  the  habendum  from  the  cove- 
nant of  warranty  by  a  semicolon  Is  ineffective 
to  control  construction,  for  in  reading  and 
construing  deeds  punctuation  is  not  regarded,  as 
no  estate  ought  to  depend  on  the  omission  of  a 
comma  or  semicolon;  and,  though  stops  are 
sometimes  used,  they  are  not  regarded  in  the 
construction  or  meaning  of  instruments. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  242;    Dec.  Dig.  §  95.*] 

4,  Deeds  (f  124*)— Conveyance  of  Feb— Use 
OF  WoBD  "Heirs." 

The  modem  rule  in  this  state  as  to  deeds 
executed  prior  to  Acts  1879,  c.  148  (Code,  S 
1280;  Revisal  1905.  S  946),  providing  for  con- 
struction of  a  deed  as  a  conveyance  in  fee,  even 
without  the  word  "heirs,"  was  that,  to  carry 
out  grantor's  intent  where  it  could  be  gathered 
from  its  face,  a  deed  should  be  construed  to  pass 
an  inheritance  in  all  cases  when  the  word 
"heirs"  was  joined  as  a  quslification  to  the 
name  or  designation  of  the  bargainees,  even  in  the 
clause  of  warranty,  or  when  that  covenant  was 
confused  with  the  premises  or  habendum,  if  by 
transposition,  or  by  making  a  parenthesis,  or  in 
any  way  disregarding  punctuation,  such  word 
could  be  made  to  quality  the  words  of  convey- 
ance in  the  premises,  or  the  words  "to  have  and 
to  hold"  in  the  habendum  clause,  even  though 
thereby  made  to  do  double  duty,  but  when  there 
are  no  words  of  conveyance,  or  when  the  word 
*'heirs"  does  not  appear  in  any  part,  except  in 
connection  with  the  name  of  the  bargainor,  or 
with  some  expression  such  as  **party  of  the  first 
part,"  usual  in  the  warranty  or  else  where  to 
designate  grantor,  the  deed,  if  executed  before 
the  act  of  1879,  will  be  construed  as  vesting 
only  a  life  estate  in  the  bargainee,  unless  the 
instrument  contains  on  its  face  conclusive  in- 
trinsic evidence  that  a  fee  was  intended  to  pass. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §!  844-355 ;   Dec.  Dig.  9  124.*] 

5.  Deeds  (S  124*)— Conveyance  of  Fee— Use 
OF  Word  "Heibs.** 

Following  the  description  in  a  deed  it  con- 
tinued: "The  tiUe  to  which  I,  the  said  I.  W.  W. 
(the  grantor),  of  the  first  part,  do  warrant  and 
defend  against  the  lawful  heirs  of  myself  and 
any  other  person  whatsoever,  unto  the  said  J. 
D.  P.  (the  grantee),  his  heirs  and  assigns." 
Held  that,  though  the  word  "heirs"  appeared 
nowhere  else  in  connection  with  the  name  of 
grantee,  the  deed  conveyed  a  fee,  and  not  mere- 
ly a  life  estate. 

[Ed.  Note.— For  other  cases,  see  Deeds.  CJent. 
Dig.  H  344-355;   Dec.  Dig.  f  124.*] 

Appeal  from  Sui)erlor  Court,  Pender  Coun- 
ty;  O.  H.  Guion,  Judge. 

Action  by  the  Carolina  Real  Estate  Com- 
pany against  Lola  Bland  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

From  the  facts,  as  stated,  it  appears :  That 
on  January  1,  1850,  one  Isaac  W.  West,  of 
Duplin  county,  N.  O.,  conveyed  to  one  John 
D.  Powers,  of  New  Hanover  county,  N.  C., 


three  tracts  of  land  properly  describing  the 
same,  which  said  deed  was  duly  recorded. 
The  premises  of  said  deed  were  as  follows: 
"This  Indenture,  made  this  l!:t  day  of  Janu- 
ary, A.  D.  1850,  between  Isaac  W.  West,  of 
Duplin  county,  of  the  first  part,  and  John  D. 
Powers,  of  New  Hanover  county,  of  the  sec- 
ond part,  wltnessetb:  That  for  and  in  con- 
sideration of  the  sum  of  sixty  dollars  in 
hand  paid  by  the  said  John  D.  Powers,  the 
receipt  whereof  is  hereby  acknowledged  be- 
fore the  signing  and  sealing  of  these  presents, 
the  said  Isaac  W.  West  hath  bargained,  sold 
and  conveyed,  and  by  these  presents  doth 
bargain,  sell  and  convey  unto  the  said  John 
D.  Powers  three  certain  tracts  of  land  ly- 
ing and  being  In  the  county  of  New  Hanover 
and  bounded  as  follows,  viz.:"  Then  follows 
a  proper  description  of  the  three  tracts  of 
land,  and  the  deed  continues:  "The  title  to 
which  I,  the  said  Isaac  W.  West,  of  the  first 
part,  do  warrant  and  defend  against  the  law- 
ful claims  of  myself  and  any  other  person 
whatsoever,  unto  the  said  John  D.  Powers, 
his  heirs  and  assigns.  In  testimony  whereof, 
I  have  hereunto  set  my  hand  and  seal,  day 
and  date  above  written."  That  plaintiff  by 
mesne  conveyances  holds  the  title  conveyed 
in  said  deed  to  the  grantee  therein,  John  D. 
Powers.  That  Isaac  West,  the  grantor  in 
said  deed,  died  several  years  ago,  leaving  de- 
fendant Lula  Bland  and  others  his  children 
and  heirs  at  law,  and  that  plaintiff  has  ac- 
quired and  holds  by  quitclaim  deeds  all  of 
the  interests  of  Isaac  West's  heirs  in  said 
land,  except  that  of  defendant  Lula  Bland, 
and,  upon  the  facts  stated.  It  was  agreed  that, 
if  the  court  should  be  of  opinion  that  the 
deed  in  question  conveys  a  fee-simple  Inter- 
est to  John  D.  Powers,  judgment  should  be 
entered  for  plaintiff,  but,  if  said  deed  only 
conveys  a  life  estate  to  the  grantee,  then 
Judgment  shall  be  entered  In  favor  of  Lula 
Bland  for  one  undivided  sixth  of  said  land. 
The  court,  being  of  opinion  that  the  deed 
only  conveyed  a  life  estate,  entered  Judg^nent 
for  defendants,  and  plaintiff  excepted  and  ap- 
pealed. 

Joseph  W.  Little,  for  appellant  Falson  & 
Wright,  for  appellees. 

HOKE,  J.  The  deed  in  question  bears  date 
in  1850,  long  prior  to  the  enactment  of  the 
statute  providing  that  a  deed  with  or  with- 
out the  word  '*heirs"  should  be  construed  as 
a  conveyance  in  fee,  "unless  such  convey- 
ance shall  in  plain  and  express  words  show 
that  the  grantor  meant  to  convey  an  estate 
of  less  dignity"  (Acts  1879^  c.  148  [Code, 
S  1280;  Revisal,  S  046]),  and  the  rights  of 
these  parties  will  be  considered  and  deter- 
mined unaffected  by  that  statute. 

Speaking,  therefore,  to  the  question  pre- 
sented, the  court  in  Smith  v.  Proctor,  139  N. 
C.  814--819,  51  S.  B.  889,  890,  2  L.  R.  A.  (N. 


•For  oth«r  cases  see  same  topic  and  section  NUMBEIR  In  Dec.  A  Am.  Digs.  1907  to  data,  A  Reporter  Indexet 


S.0.1 


CAROLINA  REAL  ESTATE  00,  r.  BLAND. 


485 


S.)  172,  Baid :  *'A  series  of  decisions  have  al- 
so established  the  proposition  that  whenever 
the  word  *heirs'  appeared  In  an  instrument 
as  qualifying  the  interest  of  the  grantee  and 
Indicative  of  his  estate,  whether  in  the  prem- 
ises, the  habendum,  or  the  warranty,  same 
would  be  transposed  and  inserted  in  that 
portion  of  the  deed  which  would  cause  same 
to  operate  as  a  conveyance  of  a  fee-simple 
interest,  when  such  was  the  purpose  of  the 
grantors.  And  in  Vickers  v.  Leigh,  104  N.  C. 
24S,  10  &  E.  308,  it  was  decided  that  in  a 
deed  conveying  the  legal  estate,  although  the 
word  'heirs'  did  not  appear,  the  deed  would 
be  held  to  convey  an  estate  of  inheritance 
if  the  same  on  Its  face  contained  conclusive, 
Intrinsic  evidence  that  a  fee-simple  estate 
was  intended  to  pass,  and  that  the  word 
*heirs'  was  omitted  from  the  instrument  by 
ignorance,  inadvertence,  or  mistake.  This 
case  has  since  been  uniformly  upheld  and 
acted  on  by  this  court,  where  the  evidence  of 
intent  to  convey  a  fee  simple  was  of  this 
character,  and  appeared  so  clearly  from  the 
face  of  the  instrument  that  the  court  could 
see  that  the  words  of  inheritance  were  omit- 
ted by  mistake." 

The  common  law  was  more  exacting  in  ref- 
erence to  the  use  of  the  word  "heirs"  in  or- 
der to  a  fee-simple  conveyance,  retiulring 
that  this  word  should  appear  as  indicating 
the  estate  of  the  grantee  either  in  the  prem- 
ises or  habendum,  and  it  was  very  generally 
held  that  these  words,  when  thy  appeared  in 
the  warranty  clause  alone,  would  not  have 
the  effect  of  enlarging  a  life  estate  conveyed 
in  the  premises  or  habendum  into  a  fee.  But 
our  court  at  an  early  period  commenced  to 
draw  away  from  the  strictness  of  the  com- 
mon-law rule  in  this  respect,  and  a  perusal 
of  a  large  number  of  cases  bearing  upon  and 
controlling  the  question  will  fully  Justify  and 
uphold  the  above  citation  from  Smith  v.  Proc- 
tor, as  a  correct  deduction  from  the  decisions. 
Thus  In  Phillips  v.  Thompson,  73  N.  0.  543, 
It  was  held:  **A.  and  B.  conveyed  certain 
land  to  C.  D.  by  deed,  containing  the  follow- 
ing limitation :  'To  have  and  to  hold  all  and 
singular  the  aforesaid  land  and  premises, 
and  we  do  for  ourselves,  our  heirs,  execu- 
tors and  administrators,  warrant  and  forever 
defend  against  the  lawful  claim  or  claims  of 
all  persons  whatsoever,  unto  the  said  G.  D., 
to  him,  his  heirs  and  assigns,  forever.'  C.  D. 
died,  and  the  bargainors  instituted  an  action 
to  recover  the  land,  alleging  that  only  a  life 
estate  passed  under  the  deed.  Held,  that  the 
deed  conveyed  the  fee  simple."  And  Settle, 
J.,  delivering  the  opinion,  said:  "This  court, 
following  the  well-established  rule  that  the 
construction  of  deeds  should  be  favorable 
and  as  near  the  minds  and  apparent  intents 
of  the  parties  as  the  rules  of  law  will  admit, 
has  sanctioned  the  transposition  of  words  In 
a  sentence,  has  in  at  least  two  cases  given 
to  words  no  better  arranged  than  they  are  in 
this  deed,  the  effect  of  a  conveyance  in  fee. 


Armneld  v.  Walker,  27  N.  a  580;  Phillip? 
V.  Davis,  09  N.  C.  117." 

In  the  next  volume  (74  N.  O.  155),  in  Alleu 
V.  Bo  wen,  the  language  of  the  deed  was  as 
follows :  "A  tract  or  parcel  of  land  lying  and 
being  In  the  upper  end  of  the  Charles  Lath- 
am tract  which  we  have  drawn,  agreeable  to 
the  division  that  has  been  made,  and  if  said 
division  shall  not  stand,  the  understanding  is 
that  we  sell  all  the  right,  title  and  claim 
that  we  have  in  the  lands  of  Langley  Res- 
pass,  Sr.,  deceased,  unto  the  said  William 
Bowen,  Sr.,  of  the  second  part,  and  by  these 
presents  hath  bargained  and  sold  and  con- 
veyed our  land  or  right  aforesaid,  which  we 
do  warrant  and  forever  defend.  And  we, 
Thomas  A.  Pritchett  and  Elizabeth,  his  wife, 
doth  for  themselves,  their  heirs,  executors, 
administrators  and  assigns,  forever  the  land 
to  the  said  William  Bowen,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  forever, 
clear  of  all  incumbrances  whatever."  Held, 
that  the  deed  conveyed  a  fee.  In  Staton  v. 
Mullis,  $2  N.  C.  623,  it  was  held :  "(1)  When 
the  habendum  and  warranty  clause  of  a  deed 
are  Joined,  and  the  intention  to  convey  a  fee 
is  clear,  the  words  of  inheritance  will  be  so 
transposed  as  to  connect  them  with  the  con- 
veying terms,  so  as  to  secure  the  intended 
effect  of  the  deed."  And  Smith,  Chief  Jus- 
tice, said:  "Objection  was  also  taken  In  the 
operation  of  several  of  the  deeds,  part;icu- 
larly  to  that  executed  in  October,  1819,  by 
Vernal  Adams  to  Frederick  Staton.  and  to 
that  by  the  latter  to  the  plaintiff,  as  convey- 
ing, for  want  of  words  of  inheritance,  a  life 
estate  only  to  the  respective  grantees.  In 
reference  to  this  construction  of  the  deeds, 
it  is  only  necessary  to  say  that  in  form  they 
are  quite  as  favorable  to  a  construction 
which  passes  an  estate  in  fee  as  that  before 
the  court  in  Allen  v.  Bowen,  74  N.  C.  155,  and 
equally  admit  the  tranfer  of  the  concluding 
words  'his  heirs  and  assigns  forever,*  which 
follow  the  clause  of  warranty,  to  the  oper- 
ative conveying  words  of  the  instrument.  In 
Allen  V.  Bowen,  supra,  the  Intention  is  de- 
clared to  be  to  *sell  all  the  right,  title  and 
claim'  of  the  grantor  In  the  premises,  and 
the  concluding  clause  is  as  follows :  *And  we. 
Thomas  A.  Pritchett  and  Elizabeth  his  wife, 
do,  for  themselves,  their  heirs,  executors,  ad- 
ministrators, and  assigns  forever,  the  land 
to  the  said  William  Bowen,  his  heirs,  execu- 
tors, administrators,  and  assigns  forever, 
clear  of  all  incumbrances  whatever.*  While 
this  was  an  independent  sentence,  separated 
by  a  period  from  the  preceding  operative 
words,  it  was  transposed  and  annexed  to 
them,  to  give  the  deed  effect  as  a  conveyance 
of  the  inheritance,  in  carrying  out  the  mani- 
fest intent  of  the  parties  to  it." 

Intimation  Is  also  given  that  the  case  of 
Stell  V.  P— ^'am,  87  N.  C.  62,  a  decision  much 
relied  on  by  defendant,  has  perhaps  gone 
too  far  in  upholding  the  strictness  of  the 
ancient  common-law  rule  of  interpretation. 
And  it  may  be  well  here  to  note  that  in  the 
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case  of  Allen  y.  BaskervUle,  123  N.  C.  126, 
31  S.  m  383,  the  word  "heirs**  did  not  ap- 
pear in  the  instmrnent  at  all,  and  so  the 
question  we  are  now  discussing  was  not  pre- 
sented. Later,  In  Bunn  v.  Wells,  94  N.  C. 
67,  the  court  held:  "(1)  In  the  construction 
of  deeds,  no  regard  is  had  to  punctuations;' 
but  the  Intention  of  the  parties  should  con- 
trol unless  In  conflict  with  some  rule  of 
law.  (2)  A  deed  containing  the  following 
clauses:  To  have  and  to  hold  one-half  of 
the  said  tract  of  land ;  and  I,  the  said  P. 
(the  bargainor),  do  warrant  and  defend  the 
said  bargained  tract  of  land  unto  the  said 
W.  (the  bargainee),  his  heirs  and  assigns, 
against  the  lawful  claim  of  any  person  or 
persons  claiming  the  same  In  any  manner 
whatever*— conveys  the  title  to  the  lands 
therein  described  in  fee  simple  to  the  bar- 
gainee.** And  Ashe,  J.,  delivering  the  opin- 
ion, said:  "In  the  case  of  Parkhurst  v. 
Smith,  Willes  Rep.  832,  Lord  Chief  Justice 
Willes  on  this  subject  said:  'The  construc- 
tion of  deeds  ought  to  be  favorable  and  as 
near  to  the  intent  of  the  parties  as  possibly 
may  be,  and  as  the  law  will  permit  That 
too  much  regard  is  not  to  be  had  to  the 
natural  and  proper  signlflcation  of  words 
and  sentences  to  prevent  the  simple  inten- 
tion of  the  parties  from  talking  effect,  for 
the  law  is  not  nice  In  grants,  and  therefore 
it  doth  often  transpose  words,  contrary  to 
their  order,  to  bring  them  to  the  intent  of 
the  parties.*  The  rule  of  construction  there 
laid  down  by  the  learned  Judge  has  been 
adopted  by  this  court  and  *  frequently  ap- 
plied in  the  construction  of  deeds,  notably 
in  the  cases  of  Phillips  v.  Davis,  69  N.  C. 
117;  Waugh  v.  Miller,  75  N.  C.  127;  Allen 
V.  Bowen,  74  N.  C.  155;  Phillips  v.  Thomp- 
son, 73  N.  C.  543 ;  Stell  v.  Barham.  87  N.  C. 
62.  Some  Importance  may  be  attached  to 
the  fact  that  the  habendum  in  the  deed  for 
our  construction  is  separated  from  the  clause 
of  warranty  by  a  semicolon,  but  that  can 
have  no  effect  in  controlling  the  construc- 
tion, for  it  is  a  rule  in  reading  and  constru- 
ing deeds  /that  no  regard  is  had  to  punctua- 
tion, since  no  estate  ought  to  depend  upon 
the  insertion  or  omission  of  a  comma  or 
semicolon,  and,  although  stops  are  sometimes 
used,  they  are  not  regarded  in  the  construc- 
tion or  meaning  of  the  instrument'  S  Wash, 
on  Real  Property,  343,  and  cases  cited  in  the 
note.  Then,  disregarding  the  punctuation,  we 
think  the  proper  construction  of  the  deed  in 
this  case  is  that  the  words  'unto  the  said 
Redmond  D.  Wells,  his  heirs  and  assigns,' 
refer  to  and  control  both  the  warranty  and 
habendum.  This  constriictlon  manifestly 
affects  the  intention  of  the  parties,  for,  if 
only  a  life  estate  was  intended,  why  warrant 
the  title  to  the  bargainee  and  his  heirs?** 

These  and  other  decisions  of  like  import 
fully  Justify  the  principle  of  construction  as 
broadly  stated  by  Associate  Justice  Avery, 
delivering  the  opinion  of  the  court.  In  An- 
derson V.  Logan,  106  N.  C.  266-270,  11  S.  £1 


361,  362,  as  follows:  "The  old  established 
rule  was  that,  In  order  to  create  an  estate 
of  inheritance,  the  word  'heirs*  must  appear 
either  in  the  premises  or  the  habendum  of 
the  deed.  2  Black,  298;  Stell  v.  Barham, 
87  N.  C,  62.  The  courts,  in  order  to  carry 
out  the  Intent  of  the  grantor,  where  It  could 
be  gathered  from  the  face  of  the  deed,  have, 
in  a  liberal  spirit,  construed  conveyances  as 
passing  an  estate  of  inheritance  in  all  cases 
where  the  word  'heirs*  was  Joined  as  a  qual- 
ification to  the  name  or  designation  of  the 
bargainees,  even  in  the  clause  of  warranty, 
or  where  the  covenant  of  warranty  was  con- 
fused with  the  premises  or  habendum,  if, 
by  a  transposition  of  it,  or  by  making  a  pa- 
renthesis, or  in  any  way  disregarding  punc- 
tuation, the  word  'heirs*  could  be  made  to 
qualify  the  apt  words  of  conveyance  in  the 
premises,  or  the  words  to  have  and  to  hold* 
in  the  habendum  and  tenendum,  even  though 
it  was  made  to  do  double  duty  as  a  part  of 
the  covenant  of  warranty.  Among  the  cases 
falling  under  this  principle  are  Staton  v. 
MuUis,  92  N.  G.  623;  Graybeal  v.  Davis,  95 
N.  C.  508;  Hicks  v.  Bullock.  96  N.  C.  164  [1 
S.  B.  629];  Bunn  v.  Wells.  94  N.  C.  67;  Ricks 
V.  Pulliam,  94  N.  O.  225;  Phillips  v.  Thomp- 
son, 73  N.  C.  543;  Waugh  v.  Miller,  75  N.  a 
127;  Allen  v.  Bowen,  74  N.  C.  155;  Phillips 
V.  Davis,  69  N.  C.  117.  But  where  there  are 
no  words  of  conveyance  in  the  instrument 
or  where  the  word  'heirs'  does  not  appear 
in  any  part  of  the  deed,  except  tn  connec- 
tion with  the  name  of  the  bargainor,  or 
with  some  expression  such  as  'party  of  the 
first  part,'  used  in  the  clause  of  warranty, 
or  elsewhere,  to  designate  the  grantor,  the 
deed,  if  executed  before  the  act  of  1879  vras 
passed,  will  be  construed  as  vesting  only  a 
life  estate  in  the  bargainee**— citing  Batch- 
elor  V.  Whitaker,  88  N.  C.  350;  Stell  v.  Bar- 
ham, supra.  A  statement  almost  identical 
with  the  excerpt  from  Smith  v.  Proctor 
quoted  above. 

It  was  suggested  for  defendant  that  in 
this  last  case  the  deed  was  held  to  convey 
only  a  life  estate;  and  this  is  true,  for  the 
reason  that  the  word  "heirs**  did  not  appear 
as  qualifying  or  describing  the  estate  of 
the  grantee  in  any  part  of  the  instrument 
But  in  the  same  volume  (Winborne  ▼.  Down- 
ing, 105  N.  C.  20,  xO  S.  E.  888)  the  word 
"heirs**  was  used  in  connection  with  the 
name  of  the  grantee,  and  only  in  the  clause 
of  warranty,  and  it  was  held  that  an  estate 
in  fee  was  conveyed  by  the  deed.  And  like 
ruling  was  made  in  a  subsequent  case  of 
Mitchell  V.  Mitchell,  108  N.  C.  542,  13  S.  E. 
187.  In  both  of  these  last  cases  the  deeds 
were  without  a  habendum,  as  in  our  case, 
making  them  authorities  directly  apposite 
to  the  question  presented;  the  operative 
words  of  the  deed  in  this  last  case  being 
as  follows:  "This  Indenture,  etc.,  witness- 
eth,  that  for  and  in  consideration  that  he, 
the  said  Jack  E.  Mitchell,  is  to  live  with  me, 
the  said  John  Mitchell,  and  take  care  of  me. 
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tbe  said  John  Mitchell,  and  my  wife  Sally, 
80  long  as  we  both  live,  and  that  I,  the  said 
John  Mitchell,  doth  gfre  to  the  said  Jack 
Mitchell  all  of  the  tract  of  land  whereon  I 
now  live  at  my  death,  containing  one  hun- 
dred and  sixty-nine  acres,  and  that  I,  the 
said  John  Mitchell,  do  hereby  warrant  and 
defend  the  right  and  title  of  said  land  to 
Jack  B.  Mitchell  and  his  heirs  forever  against 
the  claims  of  all  persons  whatsoever."  Not 
only  does  this  well-established  rule  of  Inter- 
pretation obtain  with  us  In  actions  at  law, 
and  on  the  face  of  the  Instrument,  but  a  line 
of  well-considered  decisions  hold  that,  even 
when  the  word  '*helrs"  does  not  appear  In 
a  deed  at  all,  on  allegations  of  mistake  duly 
made  the  word  "heirs'*  would  be  Inserted, 
and  the  deed  construed  to  be  a  fee-simple 
conveyance,  If  the  Instrument  contained  on 
Its  face  conclusive,  intrinsic  evidence  that  a 
fee-simple  estate  was  Intended  to  pass. 
This  wholesome  doctrine  announced  In  Yick- 
ers  V.  Leigh,  104  N.  C.  248,  10  S.  E.  308,  was 
referred  'to  with  approval  in  Smith  v.  Proc- 
tor, supra,  and  has  been  fully  affirmed  in 
the  recent  case  of  Bryan  v.  Eason,  147  N. 
C.  284,  -61  S.  B.  71. 

These,  and  other  like  authorities,  applied 
to  the  language  of  the  present  deed,  require 
that  the  same  shall  be  declared  a  convey- 
ance In  fee  simple,  and  fully  sustain  the 
view  expressed  by  Associate  Justice  Brown, 
delivering  the  opinion  of  the  CJourt,  In  Trlp- 
lett  V.  Williams,  149  N.  C.  394-396.  63  S.  E. 
79,  80,  as  follows:  "We  concede  all  that  Is 
contended  for  as  to  the  common-law  rule  of 
construction,  and  that  it  has  been  followed 
In  this  state.  But  this  doctrine,  which  re- 
garded the  granting  clause  and  the  haben- 
dum and. tenendum  as  separate  and  inde- 
pendent portions  of  the  same  Instrument, 
each  with  its  special  function,  Is  becoming 
obsolete  in  this  country,  and  a  more  liberal 
and  enlightened  rule  of  construction  obtains, 
which  looks  at  the  whole  instrument  with- 
out reference. to  formal  divisions,  In  order 
to  ascertain  the  intention  of  the  parties,  and 
does  not  permit  antiquated  technicalities  to 
override  the  plainly  expressed  intention  of 
the  grantor,  and  does  not  regard  as  very  ma- 
terial the  part  of  the  deed  In  which  such  In- 
tention is  manifested.'* 

There  was  error  In  the  ruling  of  the  court 
below,  and  same  Is  reversed. 

Error. 


OSS  N.  0.  766) 

TRUBLOVB  V.  NORRIS. 

(Supreme  Court  of  North  Carolina.    March  28, 

1910.) 

1.  Appeal  and  Ebbob  (f  628*)— Tbanscbipt— 

TBANSMISSiON  OF  TbaNSOBIPT. 

On  a  motion  to  dismiss  an  appeal  for  fall- 
on  to  send  up  the  transcript  withiD  the  time 
required  nnder  Rule  17  of  the  Supreme  Court 
(66  S.  B.  zv),  it  was  no  defense  that  appel- 


lant's counsel  had  asked  the  clerk  to  send  up 
the  appeal,  and  he  had  agreed  to  do  so,  as  it 
was  the  duty  of  appellant  to  see  that  it  was 
sent  up. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  2750-2764;  Dec.  Dig.  i 
628.*] 

2.  Appeal  ano  Ebbob  ({  628*)— Tbansmissiox 
OF  Tbanscbipt— Negugence. 

Counsel  is  merely  the  agent  of  appellant  in 
the  duties  of  sending  up,  docketing,  and  print- 
ing the  transcript,  and  his  negligence  in  that 
regard  is  that  of  the  client 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2750>27M;  Dec.  Dig.  f 
628.*] 

3.  ApPkal  and  Ebbor  (§  627*)— DismissaI/— 

Defects  in  Recobd. 

Where  an  appellant  knew  that  the  tran- 
script should  have  been  sent  up  before  a  certain 
time,  and  took  no  steps  to  ascertain  that  it  had 
been  done,  and  knew  that  in  addition  his  brief 
must  be  prepared,  printed,  and  filed  by  noon  of 
a  certain  day,  ana  that  the  transcript  must  also 
be  printed,  and  he  took  no  steps  to  these  ends, 
a  motion  to  dismiss  under  rules  17,  80,  and  34 
of  the  Supreme  Court  (66  S.  E.  zv-xvii)  would 
be  granted. 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  2744-2749,  8126;  Dec. 
Dig.  i  627.*] 

Action  by  D.  H.  Truelove  against  W.  B. 
Norrls.  From  a  Judgment  for  defendant,  the 
plaintlfr  appeals.    Appeal  dismissed.' 

li.  B.  Chapin,  for  appellant  B.  F.  Toung 
and  R.  L.  Godwin,  for  appellee. 

PER  CT7RIAM.  Motion  to  docket  and  dis- 
miss under  rule  17  (66  S.  B.  xr)  for  failure 
to  send  up  transcript  in  proper  time ;  also  to 
dismiss,  under  rule  80  (66  S.  E.  xvi)  for  fail- 
ure to  print  record,  and  under  rule  34  (66  S. 
E.  xvii)  for  failure  to  print  appellant's  brief 
by  noon  of  Saturday  before  the  call  of  the 
district  to  which  this  appeal  belongs.  The 
appellant's  counsel  opposes  these  motions, 
and  asks  to  docket  the  transcript  now  and 
to  continue  the  cause. 

It  appears  that  at  Noyember  term,  1909, 
of  Harnett  there  was  a  motion  to  set  aside  a 
judgment  which  had  been  rendered  at  the  pre- 
ceding term.  By  consent  Judgment  was  to 
be  entered  out  of  term,  as  of  November  term. 
On  January  10,  1910,  the  Judgment  setting 
aside  the  previous  Judgment  was  filed.  By 
agreement  of  counsel,  the  record  was  to  con- 
stitute the  case  on  appeal,  and  time  was  al- 
lowed till  February  10th,  to  file  appeal  bond, 
which  was  done.  The  transcript  should  have 
been  docketed  here  under  rule  5,  by  10  a.  m. 
March  8th;  1.  e.,  seven  days  before  the  be- 
ginning of  the  call  of  the  district  to  which 
the  case  belongs.  This  not  being  done,  the 
appellee  could  have  then  docketed  and  moved 
to  dismiss,  and,  as  the  appellant's  brief  was 
not  printed  and  filed  with  the  clerk  by  noon 
of  the  following  Saturday,  the  appellee  could 
have  then  filed  his  motion  in  the  clerk's  ofllce 
to  dismiss  on  that  ground.  Vivian  v.  Mitch- 
ell, 144  N.  C.  472,  67  S.  E.  167;  Cozart  v.  As- 
surance Co.,   142  N.  C.  528,  55  S.  B.  411; 
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Barber  t.  Justice,  138  N.  C.  21,  50  S.  E.  445. 

Appellant's  counsel  flies  his  affidavit  that 
be  asked  the  clerk  to  send  up  the  appeal, 
and  said  to  him  that  If  he  wanted  his  fees, 
he  would  pay  them  In  advance,  and  the  clerk 
said  the  bond  was  good,  and  he  would  send 
up  the  transcript  The  clerk  says  he  has  no 
recollection  of  such  conversation.  But  It  is 
Immaterial  how  that  may  be.  As  we  said  In 
Paine  v.  Cureton,  114  N.  C.  606,  19  S.  E.  631, 
even  If  appellant  had  paid  the  clerk*s  fees 
for  the  transcript,  he  could  not  "thereafter 
leave  the  appeal  to  take  care  of  Itself  like  a 
log  floating  down  a  river,  or  com  put  into 
the  hopper  of  a  mill.'*  The  appellee  has 
rights  and  among  them  the  right  to  have  the 
appeal  dismissed  if  not  docketed  in  the  pre- 
scribed time — unless  the  appellant  is  without 
laches.  It  was  the  duty  of  the  appellant,  not 
merely  to  ask  the  clerk  to  send  up  the  tran- 
script, but  to  see  that  it  was  sent  up  in  apt 
time,  docketed,  printed,  and  brief  prepared 
and  printed.  The  counsel  Is  merely  the  agent 
of  appellant  In  the  duties  of  sending  up, 
docketing,  and  printing  the  transcript  and 
his  negligence  is  that  of  the  client  This  has 
been  often  held.  Vivian  v.  Mitchell,  144  N. 
C.  477.  67  S.  EJ.  167,  citing  Calvert  ▼.  Cars- 
tarphen,  133  N.  C.  26,  27,  45  S.  E.  353 ;  Ed- 
wards V.  Henderson,  109  N.  C.  84,  13  S.  E. 
779.  Neglect  could  scarcely  have  been  great- 
er than  In  this  case.  The  appellant  knew, 
not  only  that  the  transcript  should  have  been 
sent  up  before  10  a.  m.  March  8th,  but  dock- 
eted by  that  time.  He  took  no  steps  to  ascer- 
tain that  these  things  were  done.  He  knew 
that,  in  addition,  his  brief  must  be  prepared, 
printed,  and  filed  by  noon  of  the  Saturday 
following,  and  that  the  transcript  must  also 
be  printed.  He  took  no  steps  to  these  ends. 
If  an  appellant  Is  damaged  by  the  negligence 
of  his  agent  in  these  matters,  his  remedy  for 
any  loss  is  against  his  agent  The  appellee 
cannot  be  deprived  of  his  rights  by  the  neg- 
ligence of  the  appellant  or  his  agent 

Appeal  dismissed. 


(152  N.  C.  196) 
OHASB-HACKLBY  PIANO  CO.  v.  KEN- 
NEDY et  ux. 

(Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  Sales  (f  267*)— Implied  Wabrantt— Rb- 
LiANCE  ON  Written  Warranty— Effect. 

There  can  be  no  implied  warranty  of  qual- 
ity where  there  is  an  express  warrant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  760;   Dec  Dig.  §  267.*] 

2.  Sales  (f  429*)  —  Warranty  —  Noncompli- 
ance WITH  Conditions— Effbot  as  to  Rb- 
coyEBY  FOR  Breach. 

A  buyCT's  failure  to  comply  with  the  con- 
ditions of  a  warranty  is  fatal  to  any  recovery 
for  a  breach. 

[EJd.  Note.— FoT  other  cases,  see  Sales,  Dec 
Dig.  §  429.*] 


3.  Sales  (§  441*)  — Breach  op  Warranty  — 
Evidence. 

In  an  action  for  a  balance  due  on  the  sale 
of  a  piano,  evidence  held  insufficient  to  show  a 
breacn  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  §  441.»] 

4.  Chattel  Mortgages  (§  6*)- What  Consti- 
tutes—Sales Contract  roB  Piano. 

A  contract  of  sale  of  a  piano  conditional 
on  payment  of  the  purchase  price  in  full  in 
certain  monthly  instaUments,  the  seller  to  retain 
title  till  paid  in  full,  and  having  the  right  to 
retake  the  same  in  case  of  default  in  payments, 
and  retain  payments  made  for  its  use,  is  essen- 
tially a  mortgage,  and  the  relation  of  mortgagor 
and  mortgagee  is  created  by  it 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §§  23-^1 ;    Dec.  Dig.  S  6.*] 

5w  Chattel  Mortoages  (f  6*)  — Sales  Con- 
tract FOR  Piano— Default  in  Payments- 
Rights  AS  TO  Interest  ob  Rent. 

A  provision  in  a  sales  contract  for  a  piano, 
which  18  essentially  a  mortgage,  that,  in  case 
of  failure  to  pay  for  the  instrument  in  full,  all 
payments  made  might  be  retained  by  the  seller 
for  its  use,  is  void,  and,  though  it  is  entitled  to 
interest,  it  has  no  right  to  rent  in  case  of  the 
buyer's  default. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, I>ec.  Dig.  §  6.*] 

a  Chattel  Mortgages  (f  283*)— Sales  Con- 
tract fob  Piano— Decree  on  Fobeclosubb. 
In  case  of  default  in  the  monthly  pajrments 
due  under  a  sales  contract  for  a  piano,  which 
was  essentially  a  mortgage,  a  decree  of  foreclo- 
sure should  require  defendants  to  pay  the  debt, 
interest,  and  costs,  and,  if  not  paid,  direct  a 
sale  of  the  piano  to  pa^  off  the  same,  including 
all  costs,  the  residue,  if  any,  to  be  paid  to  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  §  283.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty: O.  H.  Allen,  Judge. 

Action  by  the  Chase-Hackley  Piano  Com- 
pany against  C.  E.  Kennedy  and  wife.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

The  contract  for  the  sale  of  the  piano  In 
question  in  this  case  provided  for  the  pay- 
ment therefor  in  certain  monthly  install- 
ments, and  tin  payment  In  full  the  piano 
company  were  to  retain  title  thereto,  and,  in 
case  of  default  in  payments,  were  to  have  the 
right  to  retake  possession  and  retain  pay- 
ments made  as  compensation  for  its  use.  The 
pm'chaser  further  agreed  not  to  remove  It 
from  his  premises  without  the  company's 
consent,  or  part  with  its  possession.  On  pay- 
ment In  full,  it  was  to  become  his  property, 
but  loss  in  case  of  fire  was  to  be  borne  by 
him,  and  he  agreed  to  keep  it  Insured  for  the 
benefit  of  the  company,  as  their  interest  might 
appear,  and,  in  default  of  his  so  doing,  the 
company  was  given  the  right  to  Insure  It  and 
retain  title  tm  he  paid  the  premium,  with  in- 
terest 

Action  to  recoyer  balance  due  on  a  con- 
tract for  the  sale  of  a  piano.  The  defendants 
pleaded  a  counterclaim  based  upon  an  alleg- 
ed breach  of  a  contract  of  warranty  in  writ- 
ing, as  follows:  'This  is  to  certify  that  piaoo- 
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forte  style  'S.'  mahog.  No.  29997  Is  hereby 
warranted  for  the  term  of  Ave  years  from  the 
date  of  its  manufacture,  and  should  the  In- 
strument with  proper  care  and  use  prove  de- 
fective In  material  or  worlcmanshlp  (the  ef- 
fects of  extreme  heat,  cold  or  dampness  ex- 
cited), we  agree  to  put  the  same  In  good  re- 
pair at  our  manufactory,  or  replace  it  with 
another  of  the  same  style,  reserving  to  our- 
selves the  right  to  elect  which  we  will  do.*' 

These  issues  were  submitted: 

"(1)  What  amount  Is  due  the  plaintiff  upon 
the  contract  price?    Answer:  $111.80. 

"(2)  What  damage,  if  any,  are  the  defend- 
ants entitled  to  recover  against  the  plaintiff? 
Answer:  $150.00. 

"(3)  What  was  the  rental  value  of  the 
piano?    Answer:  $1.50  per  month. 

"(4)  Is  the  plaintiff  a  corporation?  An- 
swer: Yes." 

From  Judgment  rendered,  plaintiff  appealed. 

6.  V.  Oowper  and  J.  P.  B^zzelle,  for  appel- 
lant T.  0.  Wooten  and  Aycock  &  Winston, 
for  appellees. 

« 

BROWN,  J.  Although  there  are  28  excep- 
tions in  the  record,  all  relating  to  the  second 
issue,  it  is  apparent  from  the  briefs  that  there 
is  only  one  contention  presented  in  the  rec- 
ord which  we  need  consider.  The  ground  up- 
on which  plaintiff  relies  to  defeat  the  defend- 
ants' counterclaim  is  that  under  the  terms  of 
the  warranty,  before  they  can  successfully 
dalm  damages  for  any  breach  thereof  and  as 
a  condition  precedent,  it  must  appear  that 
defendants  have  given  the  plaintiff  notice  of 
the  alleged  breach  of  v/nrranty  and  defect  In 
the  instrument,  and  that  the  plaintiff  has  had 
a  reasonable  opportunity  to  comply  with  the 
terms  of  the  warranty.  It  is  contended  that 
in  such  respect  the  defendants  have  failed  to 
perform  the  stipulations  of  the  contract  upon 
theh:  part  We  have  recognized  the  principle 
that  there  can  be  no  implied  warranty  of 
quality  in  the  sale  of  personal  property  where 
there  is  an  express  warranty,  and  that,  where 
a  party  sets  up  and  relies  upon  a  vnritten  war- 
ranty, he  is  bound  by  its  terms,  and  must 
comply  with  them.  30  Am.  &  Eng.  p.  199; 
Main  V.  Griffin,  141  N.  C.  48,  53  S.  B.  727. 
We  recognize  the  further  principle,  applied  by 
us  In  that  case,  that  a  failure  by  the  pur- 
chaser to  comply  with  the  conditions  of  the 
warranty  is  fatal  to  a  recovery  for  breach  of 
the  warranty  In  an  action  on  it,  or  where,  as 
in  this  case,  damages  for  the  breach  are 
pleaded  as  a  counterclaim  in  an  action  by  the 
seller  for  the  purchase  money. 

There  Is  evidence  tending  to  prove  that  the 
piano  was  sold  and  delivered  to  defendants 
under  a  sales  contract  dated  May  22,  1903, 
for  $335,  that  defendants  made  monthly  pay- 
ments thereon  up  to  February  8,  1907,  and 
^hat  there  is  due  the  sum  of  $111.80.  It  is 
further  in  evidence  that  the  defendants  kept 
the  piano  and  used  It  continuously  for  four 


years  without  notifying  plaintiffs  of  any  de- 
fects in  it  It  is  insisted  that  such  neglect 
constitutes  a  waiver  upon  the  part  of  de- 
fendants of  any  rights  under  the  warranty. 
It  has  been  said,  as  contended  by  defend- 
ants, that,  when  one  purchases  goods  under 
a  warranty,  they  need  not  be  returned  to  the 
warrantor  as  soon  as  the  defect  is  found,  un- 
less the  contract  expressly  stipulates  to  that 
effect  BIddle  on  Warranty,  §  310.  But. 
however  this  may  be,  it  is  Immaterial  now, 
for  it  is  admitted  in  this  case  that  complaint 
was  made  in  1907,  and  that  on  March  25th  of 
that  year  the  plaintiffs  directed  defendants  to 
lAip  the  piano  at  its  expense  to  its  factory  in 
Michigan,  which  was  done  on  June  20th. 
The  plaintiffs  elected  under  the  terms  of  the 
warranty  to  repair  the  Instrument  instead  of 
replacing  it  with  another.  On  July  11,  1907, 
defendants  inquired  by  letter  about  the  pia- 
no, and  plaintiffs  replied:  *'We  are  doing  a 
good  deal  more  on  the  instrument  than  is  nec- 
essary, in  order  to  put  it  in  thorough  order. 
We  will  return  it  as  quickly  as  possible." 

The  repaired  piano  was  shipped  to  defend- 
ants on  November  8, 1907,  and  duly  received. 
At  this  stage  of  the  case  we  think  the  defend- 
ants' counterclaim  completely  breaks  down. 
On  December  5,  1907,  defendants  acknowl- 
edged receipt  of  piano,  pronounced  it  all 
right,  and  promised  to  send  check  in  payment 
by  Christmas.  On  December  17, 1907,  defend- 
ants wrote  plaintiffs:  "Since  writing  you  of 
the  arrival  of  our  piano  we  have  had  oppor- 
tunity of  testing,  and,  so  far  as  we  know,  it 
seems  to  be  In  very  satisfactory  condition.  I 
write  to  inquire  of  you  If  since  the  piano  has 
been  so  thoroughly  repaired  you  will  not  ex- 
tend the  guarantee  to  five  years  from  pres- 
ent time,  also  will  you  not  allow  for  the  time 
you  have  had  it  in  making  the  payments 
which  was  five  months.  If  you  will  do  this, 
I  will  send  the  check  promised  at  once."  In 
reply,  plaintiffs  refused  to  extend  the  time  of 
warranty,  claiming  to  have  fully  complied 
with  its  terms  and  again  demanded  payment 
On  January  3,  1908,  the  defendants  again 
wrote  plaintiffs^  asking  indulgence  and  prom- 
ising to  pay.  The  correspondence  is  set  out 
in  the  record  and  embraces  10  ot^er  letters 
than  those  mentioned,  dated  at  different  times 
from  January  3  to  September  28,  1908.  In 
none  of  these  letters  is  any  complaint  made 
as  to  the  condition  of  the  piano,  or  any  notice 
given  to  plaintiffs  that  the  repairs  were  not 
satisfactory.  In  all  of  them  the  defendants 
acknowledged  their  obligation  and  ask  for  in- 
dulgence, pleading  hard  times  and  bad  crops. 
On  September  23,  1908,  after  the  period  of 
warranty  had  expired,  Hie  i^aintlff,  in  reply 
to  repeated  requests  for  indulgence  and  prom- 
ises to  pay,  wrote  defendants  that  they  had 
received  no  payment  for  a  year,  and  that  as 
much  as  $25  must  be  paid,  and.  If  so,  further 
time  would  be  allowed  for  remaining  pay- 
ments. Even  then  defendants  made  no  com- 
plaint about  the  piano,  but  wrote  plaintiffs  on 
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September  2Sth  In  reply  as  follows:  "In  reply 
to  yours  of  the  23rd  Inst  I  can  only  repeat, 
I  am  not  able  to  pay  anything  at  this  time. 
You  said  you  would  turn  claim  over  for  col- 
lection If  I  failed  to  pay  $25.00  by  today.  In 
fact,  you  have  made  such  remarks  in  all  your 
letters,  and  I  have  been  begging,  if  you  would 
call  it  begging,  for  further  indulgence,  and 
I  am  bound  to  say  you  have  been  indulgent 
and  had  hoped  for  further  indulgence,  but  if 
yon  cannot  grant  it,  and  persist  to  collect  by 
law,  as  I  have  said  before  I  will  take  care 
of  myself  the  very  best  I  can.  I  cannot  af- 
ford to  lose  the  amount  I  have  paid."  The 
genuineness  of  these  letters  is  admitted,  and 
there  is  no  evidence  in  the  record  which  con- 
tradicts their  assertions.  On  the  contrary,  it 
appears  from  the  oral  testimony  of  defend- 
ants that,  not  only  was  no  complaint  what- 
ever made  to  plaintiffs  after  the  piano  was  re- 
paired and  returned,  but  tliat  after  tills  con- 
troversy arose,  when  plaintiff  voluntarily  sent 
an  expert  to  defendants*  residence  to  examine 
the  piano  to  see  if  anything  was  wrong  with 
it  and  to  repair  it,  defendants,  upon  advise 
of  counsel,  would  not  let  him  examine  it,  or 
even  enter  the  defendants'  residence. 

It  is  too  plain  for  argument  that  upon  the 
written  correspondence  as  well  as  the  other 
evidence  in  the  case,  in  any  view  of  it,  the  de- 
fendants accepted  the  piano  when  repaired 
and  returned  to  them  as  a  full  compliance 
with  the  terms  of  the  written  warranty, 
which  expired  May  23,  1908,  and  that  after 
that  date,  and  after  examination  and  accept- 
ance, they  made  repeated  promises  to  pay 
the  balance  due  on  the  debt  We  are  of 
opinion  that  in  no  view  of  the  evidence  are 
defendants  entitled  to  recover  upon  their 
counterclaim,  and  that  the  court  below  erred 
in  ruling  otherwise. 

It  is  plain  that  this  sales  contract  is  essen- 
tially a  mortgage,  and  that  the  relation  of 
mortgagor  and  mortgagee  is  created  by  it 
Puffer  V.  Lucas,  112  N.  C.  379.  17  S.  E.  174, 
19  L.  R.  A.  6S2;  Hamilton  v.  Highlands,  144 
N.  C.  280;i  Hervey  V.  Locomotive  Co.,  93  U.  S. 
664,  23  L.  Ed.  1003.  It  therefore  follows  that 
the  plaintiff  cannot  recover  a  monthly  rental 
for  the  piano,  and  that  the  provision  in  the 
contract  providing  tbat,  in  case  of  failure  to 
pay  in  full  for  the  instrument,  all  payments 
made  may  be  retained  by  plaintiff  for  its  use, 
is  void.  The  piaintiff  is,  of  course,  entitled  to 
interest,  but  not  to  rent 

The  cause  is  remanded,  with  directions  to 
enter  Judgment  for  the  plaintiff  upon  finding 
on  the  first  issue.  A  decree  of  foreclosure 
will  be  entered  requiring  the  defendants  to 
pay  the  debt,  interest,  and  costs  of  actions, 
and,  if  not  paid,  directing  a  sale  of  the  piano 
to  pay  off  the  same,  including  all  costs,  and 
the  residue,  if  any,  to  be  paid  to  defendants. 
Puffer  V.  Lucas,  supra. 

The  Judgment  of  the  superior  court  is  re- 
versed. 


(1S2  N.  C.  S66) 
McLEAN  et  al.  v.  LEITCH  et  al. 

(Supreme  Court  of  North  Carolina.    March  31, 

1910.) 

1.  CoNVEBsioir  (8  6*)— Salb  Ijndeb  Order  of 
Court  —  Partition  —  Interest  of  Persons 
Under  Dibabilitt. 

Under  RevisaJ  1905,  §  2516,  providing  that 
in  partition,  the  court  shall  direct  the  share  of 
any  infant,  married  woman,  etc.,  to  be  so  in- 
Tested  that  it  may  be  secured  to  him  or  his  real 
representative,  the  interest  of  such  parties  in 
the  proceeds  of  the  sale  is  realty,  and  goes  to 
their  real  representative. 

[Ed.  Kote.— For  other  cases,  see  Conversion, 
Cent.  Dig.  (  9 ;   Dec.  Dig.  |  a*] 

2.  Conversion  (§  9*)— Sale  Undeb  Order  of 
Court  —  Partition  Proceedings— Timb  of 
Conversion. 

The  conversion  of  property  from  realty  to 
personalty  in  partition  by  tenants  in  common 
takes  place  only  when  the  land  is  sold  and  the 
sale  confirmed,  and  not  when  the  decree  of  sale 
is  made,  so  that,  antil  confirmation  of  sale, 
the  tenants  in  common  must  convey  their  inter- 
ests with  the  formality  required  in  realty  con- 
veyances, which  includes  registration,  in  order 
to  pass  title  as  against  subsequent  purchasers 
for  value. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent.  Dig.  §  18 ;  Dec.  Dig.  §  9.*] 

a  Vendor  and  Purchaser  (§  233*)  — Bona 
Fide  Purchasers  —  Pbiob  Unreoistered 
Deed— Failure  to  Record. 

Under  the  direct  provisions  of  Heviaal 
1905,  §  980,  no  conveyance  of  land  is  'valid  to 
pass  any  property  as  against  subseqaect  pur^ 
chasers  for  value,  except  from  the  registration 
thereof,  so  that  subsequent  purchasers  for  value 
under  a  registered  deed  ta&e  as  against  prior 
purchasers  under  an  unregistered  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §}  563-^66;  Dec.  Dig. 
§  233.*] 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty;   Lyon,  Judge. 

Partition  by  D.  W.  McLean  and  others 
against  J.  A.  Leitch  and  others.  From  an 
order  granting  a  motion  to  have  the  Interest 
of  certain  co-tenants  decreed  to  A.  D.  Mc- 
Ijean  as  owner,  I.  P.  McLean  and  another 
appeal.     Reversed. 

This  was  a  motion  in  a  special  proceeding, 
instituted  in  the  superior  court  of  Robeson 
county,  for  the  sale  of  land  for  partition  at 
December  term,  1909.  Pending  the  proceed- 
ing and  after  order  of  sale,  certain  of  the  co- 
tenants  conveyed  for  value  their  several  in- 
terests to  A.  D.  McLean.  He  did  not  have 
his  deeds  recorded,  nor  did  he  then  become 
a  party  to  the  proceedings.  The  proceed- 
ing pended  for  several  years  thereafter.  The 
order  of  sale  was  attempted  to  be  executed. 
but  no  order  of  confirmation  was  made.  Sub- 
sequently some  of  the  parties  who  had  con- 
veyed their  interests  to  A.  D.  McLeanv  con- 
veyed the  same  interests  for  value  to  I.  P. 
and  J.  L.  McLean,  who  had  their  deeds  re- 
corded. Both  purchasers  were  made  parties 
to  the  proceedings,  a  resale  was  ordered,  and 
was  executed,  the  report  confirmed,  the  pur- 
chase money  paid,  and  deed  made,  and  the 
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contest  Is  now  OTsr  the  fund  to  be  distributed 
to  the  Interests  claimed  by  A.  D.  McfLean  and 
I.  P.  and  J.  L.  McLean.  His  honor,  on  ap- 
peal, held  that  A.  D.  McLean  was  entitled 
to  the  fund,  and  gave  judgment  accordingly. 
I.  P.  and  J.  L.  Mctiean  excepted,  and  appeal- 
ed to  this  court 

B.  F.  McLean,  for  appellants.  McNeill  & 
McNeill,  for  appellees. 

MANNING,  J.  The  sole  question  present- 
ed by  this  appeal  is  whether  realty  petition* 
ed  to  be  sold  for  xxartitlon  by  tenants  In  com- 
mon is  converted  Into  money  when  the  order 
of  sale  Is  made  and  passes  as  personalty,  or 
whether  It  retains  Its  character  as  realty  un- 
til sale  Is  actually  made  and  the  proceeds  re- 
celyed.  Section  2516,  Bevlsal,  clearly  pro- 
vides that,  as  to  infants,  married  women, 
and  the  classes  therein  mentioned  the  money 
Is  realty,  and  goes  to  the  real  representatives, 
and  it  has  been  so  construed  by  this  court 
Hall  V.  Short,  81  N.  C  273 ;  Dudley  v.  Wln- 
fleld,  45  N.  a  91;  Bateman  v.  Latham,  56 
N.  G.  85 ;  Allison  v.  Robinson,  78  N.  G.  222. 
This  rule  rests  upon  the  principle  that  dur- 
ing disability  neither  the  married  woman, 
nor  infant,  nor  lunatic  can  exercise  the  right 
of  election  to  talce  their  respective  interests 
as  money,  and  therefore  the  proceeds  will  be 
held  in  their  unconverted  character  as  realty 
until  such  election  can  be  legally  made. 

In  determining  the  time  when  the  inter- 
ests of  adults  not  under  any  disability  are 
converted  from  realty  to  personalty,  we  have 
no  statutory  declaration  or  express  decision 
of  this  court  We  think,  however,  as  to  them, 
the  conversion  takes  place  only  when  the 
land  is  sold  and  the  sale  confirmed  by  the 
court,  and  not  when  the  decree  of  sale  is 
made.  Up  to  the  time  of  confirmation  of  the 
sale,  the  land  remains  realty  and  the  several 
tenants  in  common  must  convey  their  inter- 
ests 4IS  land  and  with  the  formalities  of  con- 
v^ances  of  real  estate,  that  they  may  be 
binding  and  effective.  Such  conveyances  as 
all  other  conveyances  of  land  must  be  regis- 
tered, and  will  be  valid  to  pass  title  against 
subsequent  purchasers  for  value  only  from 
the  registration  thereof.  Section  980,  Re- 
visal.  In  Cyc.  845  it  is  said:  "No  conversion 
takes  place  by  virtue  of  proceedings  in  par- 
tition before  sale  or  allotment  and  acceptance 
of  the  purparts.  Unti]  then  the  interests  of 
the  several  owners  retain  all  the  qualities 
of  real  estate."  In  Smith  v.  Smith,  174  IlL 
52,  50  N.  E.  1083,  43  L.  R.  A.  403,  the  court 
says:  **When  partition  is  among  the  heirs 
of  a  deceased  ancestor,  the  purpose  of  the 
sale  is  the  distribution  of  the  proceeds  among 
the  owners  of  the  undivided  interest  in  the 


land.  Such  proceeds,  therefore,  remain  im- 
pressed with  the  character  of  real  estate  for 
the  purpose  of  distribution.**  To  the  same 
effect  is  Jenkins  v.  Simms,  45  Md.  532.  In 
Wentz'  Appeal,  128  Pa.  541.  17  Atl.  875,  that 
court  held :  "The  money  derived  from  a  sale 
of  land  in  partition  proceedings  is  never  real 
estate,  any  more  In  law  than  in  fact,  bat  for 
a  certain  purpose  and  within  a  certain  limit 
it  is  to  be  treated  as  real  estate.  That  pur- 
pose is  to  preserve  the  quality  of  the  estate, 
80  that  it  will  vest  in  the  persons  who  would 
have  been  entitled  to  it,  had  it  remained  un- 
converted, and  the  limit  Is  the  first  transmis- 
sion.** In  Freeman  on  Co-tenancy  and  Par- 
tition, S  404,  the  author  says:  **If  pending  a 
partition  suit  between  co-tenants,  who  do  not 
hold  with  benefit  of  survivorship,  one  of  them 
die,  the  action  thereby  becomes  defective, 
and  cannot  properl/  proceed  until  the  succes- 
sors in  interest  of  the  deceased  are  brought 
before  the  court.  By  his  death  his  heirs  have 
become  co-tenants  in  his  stead,  and  their 
rights  as  such  cannot  be  litigated  In  their 
absence.*'  In  7  Am.  &  Eng.  Enc.  (2d  Ed.)  p. 
473,  the  writer  says  the  decisions  are  con- 
fiicting  as  to  the  time  of  conversion,  "some 
holding  that  the  conversion  dates  from  the 
order  of  sale,  though  there  has  been  no  sale ; 
whereas,  other  courts  hold  that  there  is  no 
conversion  before  actual  sale  and  compliance 
by  the  purchasers  with  the  terms  of  sale." 
As  under  the  decisions  of  this  court  (Joyner 
V.  Futrell,  136  N.  C.  301,  48  S.  E.  649,  where 
many  cases  are  cited)  the  contract  between 
the  purchaser  and  the  court  through  its  com- 
missioner to  sell  becomes  ,a  completed  con- 
tract upon  confirmation  of  the  sale,  which  is 
the  act  of  acceptance^  we  hold  that  the  con- 
version  as  to  parties  sui  Juris  then  takes 
place  and  is  complete,  and  the  proceeds  of 
the  sale  become,  at  that  time,  impressed  as 
personalty,  with  the  qualities  of  personalty. 

Applying  the  conclusion  we  have  reached 
to  the  present  case,  we  think  his  honor's  rul- 
ing erroneous.  The  deeds  to  A.  D.  McLean 
not  being  registered  before  the  deeds  to  I.  P. 
and  J.  L.  McLean  were  registered,  they  were 
not  valid  to  pass  the  title  as  against  these 
subsequent  purchasers  for  value,  and,  these 
conveyances  having  been  made  before  con- 
version had  taken  place,  the  interests  of  the 
co-tenants  could  pass  only  by  conveyances 
executed  as  deeds  of  real  estate,  and  for  the 
vendee,  as  a  protection  of  his  title,  under 
the  statute,  registration  Is  necessary.  His 
honor  should  have  held,  therefore,  that  the 
appellants  were  entitled  to  the  shares  of  the 
tenants  in  common,  whose  interests  had  been 
conveyed  to  them  In  preference  to  the  ap- 
pellee A.  D.  McLean. 

The  Judgment  is  reversed. 
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PARKER  y.  RALEIGH  SAVINGS  BANE. 

(Supreme  Court  of  North  Carolina.    March  31, 

1910.) 

1.  Action  (i  8*)— Collusive  Action— Feigw- 
BD  Issue. 

An  action  by  a  seller  of  state  bonds,  is- 
sued under  Pub.  Laws  1909,  c.  510,  for  dam- 
ages for  the  failure  of  the  buyer  to  accept  the 
bonds  on  the  ground  of  the  seller's  false  repre- 
sentations that  the  bonds  could  be  carried  by  the 
buyer,  a  bank,  as  a  part  of  its  surplus,  without 
increasing  the  tax  value  of  its  stock,  brought  to 
obtain  the  opinion  of  the  court  on  the  question 
whether  the  bonds  carried  as  part  of  the  sur- 
plus of  the  bank  would  increase  the  tax  value  of 
its  stock,  raises  a  feigned  Issue,  and  will  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §  41 ;  Dec.  Dig.  }  8.*] 

2.  Fraud    ((    11*)  —  Repbesentations    or 
Facts. 

A  representation  by  a  seller  to  a  bank  of 
state  bonds,  issued  under  Pub.  Laws  1909,  c. 
510,  that  the  bonds  could  be  carried  by  the 
bank  as  a  part  of  its  surplus,  without  increas- 
ing the  tax  value  of  its  stock,  is  not  a  repre- 
sentation of  a  fact,  but  is  only  an  expression 
of  the  seller's  opinion  on  a  question  of  law,  and 
cannot  be  made  the  basis  of  an  action,  though 
the  representation  is  false. 

[EJd.  Note,— For  other  cases,  see  Fraud,  Cent 
Dig.  §  12;   Dec.  Dig.  i  11.*] 

8.  Taxation    (}}   493,   608*)— Assessments- 
Review. 

Where  the  Corporation  Commission,  in  per- 
fbrming  its  duty  imposed  by  Pub.  Laws  lu09, 
c.  440,  I  38,  in  assessing  the  value  of  bank 
stock,  bases  the  estimated  value  of  the  stock  by 
including  in  the  surplus  of  the  bank  state  bonds 
held  by  it,  and  thus  increases  the  value  of  the 
stock,  the  bank  or  the  stockholders  may  by 
appeal,  under  Kevisal  1905,  §  1074,  contest  the 
taxabilltv  of  the  state  bonds,  or  the  bank  or 
the  stockholders  may  institute  injunction  pro- 
ceedings. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §S  876,  1234;  Dec.  Dig.  §§  493, 
608.*] 

Walker,  J.,  disseubing. 

Appeal  from  Superior  Court  Wake  Coun- 
ty;   O.  H.  Allen,  Judge. 

Action  by  V.  O.  Parker  against  the  Raleigh 
Savings  Bank.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Dismissed. 

Civil  action,  heard  at  the  February  term, 
1910,  of  the  superior  court  of  Wake  county 
by  his  honor  O.  H.  Allen,  Judge  presiding, 
upon  an  agreed  statement  of  facts,  substan- 
tially as  follows:  Plaintiff  contracted  to  sell 
to  the  defendant  10  bonds  of  the  state  of 
North  Carolina,  par  value  $1,000  each.  Issued 
In  pursuance  of  chapter  510,  Pub.  Laws  1909, 
for  the  price  of  $10,550.  The  bank  refused 
to  take  and  pay  for  the  bonds,  alleging  that 
the  plaintiff  stated  to  the  defendant  at  the 
time  said  agreement  to  purchase  was  enter- 
ed into,  that  the  said  bonds  could  be  carried 
by  the  defendant  as  part  of  its  surplus,  and 
that  the  tax  value  of  the  shares  of  stock 
held  by  the  shareholders  of  the  defendant 
bank  would  not  be  Increased  by  virtue  of 
the  defendant  owning  said  bonds,  and  the 
defendant  stated  to  plaintiff  at  the  time  that 


It  would  purchase  said  bonds  upon  this  rep- 
resentation of  the  plaintiff,  and  the  said  rep- 
resentation was  a  part  of  the  Inducement 
for  the  defendant  to  enter  into  said  agree- 
ment to  purchase  said  bonds  and  became 
part  of  the  consideration  for  said  agreement 
This  is  admitted  by  plaintiff  In  the  "case 
agreed."  In  the  answer  of  the  defendant  It 
is  charged  that  such  allegations  were  false 
and  untrue,  but  there  Is  no  averment  or  find- 
ing which  charges  plaintiff  with  Intentional 
deceit  and  fraud.  The  plaintiff  asks  for  $250 
damages  for  breach  of  contract,  the  admitted 
difference  between  the  market  and  contract 
price  of  the  bonds.  The  superior  court  ren- 
dered following  judgment  upon  the  "^facts 
agreed":  'The  court  being  of  the  opinion 
that  the  holding  of  the  bonds  as  stated  In 
the  complaint  would  not  Increase  the  tax 
value  of  the  shares  of  stock  held  by  the 
stockholders,  and  the  court  being  of  the  fur- 
ther opinion  that  an  Increase  of  the  tax  value 
of  the  shares  of  stock  held  by  shareholders 
of  the  defendant  company  by  virtue  of  de- 
fendant company  holding  said  bonds  as  a 
part  of  Its  surplus  would  be  an  illegal  tax 
on  said  bonds  and  the  income  and  coupons 
accruing  thereon,  it  Is  therefore  ordered  and 
adjudged  that  the  plaintiff  recover  of  the 
defendant  the  sum  of  $250  and  the  cost  of 
this  action,  to  be  taxed  by  the  clerk." 

Murray  Allen,  for  appellant  W.  H.  Pace, 
for  appellee. 

BROWN,  J.  The  object  of  this  "friendly 
suit"  is  evidently  to  procure  a  construction 
of  section  4,  c.  510,  Acts  1909,  which  is  as 
follows:  "The  said  bonds  and  coupons  shall 
be  exempt  from  all  state,  county  or  municipal 
taxation  or  assessment,  direct  or  indirect 
general  or  special,  whether  imposed  for  pur^ 
poses  of  general  revenue  or  otherwise,  and 
the  interest  paid  thereon  shall  not  be  subject 
to  taxation  as  for  income,  nor  shall  said 
bonds  and  coupons  be  subject  to  taxation 
when  constituting  a  part  of  the  surplus  of  any 
bank,  trust  company  or  other  corporation." 
No  one  disputes  the  proposition  that  our 
state  bdnds  are  all  exempt  from  direct  or 
Income  taxation  in  the  hands  of  an  individ- 
ual or  corporation,  but  it  is  contended  that 
when  the  Corporation  Commission  come  to 
determine  the  taxation  value  of  a  share  of 
stock  owned  by  a  stockholder  in  a  bank  or 
other  corporation,  in  case  they  find  that  any 
portion  of  Its  surplus  assets,  over  and  above 
the  amount  of  its  capital  stock.  Is  invested 
in  this  particular  issue  of  bonds,  under  the 
terms  of  the  act  the  Commission  must  deduct 
them  from  such  assets.  It  is  contended  that 
the  words  "nor  shall  said  bonds  and  coupons 
be  subject  to  taxation  when  constituting  a 
part  of  the  surplus  of  any  bank,  trust  com- 
pany or  other  corporation"  are  not  to  be 
found  in  any  other  Legislature  authorizing 
the  Issue  of  bonds,  and  that  the  General  As- 
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sembly  inserted  them  tn  the  act  of  1909  for 
the  purpose  of  creating  a  home  market  for 
the  bonds  and  to  largely  enhance  their  Talne. 
In  view  of  the  fact  that  there  are  several 
million  more  of  these  bonds  to  be  shortly  is- 
sued we  would  be  glad  to  decide  this  im- 
portant question  now,  but  regret  that  we  are 
unable  to  do  so  in  the  form  presented. 

With  perfect  respect  and  deference  for  the 
learned  counsel,  as  well  as  for  the  parties, 
this  is  evidently  a  "suit  made  to  order,"  aris- 
ing, not  out  of  a  real  controversy  between 
the  parties  litigant,  but  instituted  solely  for 
the  purpose  of  obtaining  the  opinion  of  the 
court  upon  a  "feigned  issue."  In  the  case  of 
Blake  v.  Askew,  76  N.  G.  327,  such  an  issue 
was  presented  to  this  court  to  test  the  validi- 
ty of  state  bonds.  The  court  dismissed  the 
action  as  a  feigned  issue,  holding  that  the 
staters  Interests  could  not  be  put  In  jeopardy 
by  such  a  proceeding  when  the  state  was  not 
represented  by  any  of  her  agencies.  In  this 
action  both  the  interests  of  the  state  and 
of  the  stockholders  of  defendant  bank  are 
directly  affected,  and  should  not  be  passed 
upon  in  a  feigned  suit,  when  neither  are  rep- 
resented. 

The  "false  representations"  set  up  by  de- 
fendant in  avoidance  of  the  alleged  contract 
constitute  no  false  representation  of  a  fact, 
but  amount  to  nothing  more  than  an  ex- 
pression of  plaintiff's  opinion  upon  what  is  a 
question  of  law.  The  only  foundation  for 
such  opinion  Is  the  act  of  the  General  As- 
sembly which  the  bank  officials  could  easily 
examine  and  form  their  own  opinion. 

Under  our  laws  the  Corporation  Commis- 
sion is  the  official  body  whose  duty  It  Is  first 
to  pass  on  this  question,  and  to  promulgate 
their  decision  so  that  all  persons  affected  by 
it  may  learn  of  it.  According  to  our  method 
of  bank  taxation  (Acts  1909)  the  property  of 
banking  corporations  (except  real  estate  and 
articles  of  personalty,  such  as  safes,  furni- 
ture, and  the  like)  is  taxed  through  its  share- 
holders by  taxes  levied  upon  its  stock  in  the 
bands  of  its  owners.  The  Corporation  Com- 
mission is  the  agency  of  the  state  now  charg- 
ed with  the  duty  of  assessing  the  value  of 
such  shares  and  certifying  it  and  the  names 
of  the  owners  to  the  different  counties  where 
they  reside.  Upon  this  assessed  valuation 
the  cashier  for  convenience  remits  the  state 
tax  on  each  share  for  the  stockholder  direct 
to  the  State  Treasiu'er,  and  the  stockholder 
pays  the  county  and  municipal  taxes  where 
he  resides.  Acts  1909,  p.  703,  {  33.  The  val- 
uation of  bank  stock  is  based  by  the  Com- 
mission upon  the  estimated  value  of  shares 
as  reported  by  the  officials  of  the  bank,  and 
also  upon  other  sources  of  information  point- 
ed out  in  the  statute.  If  the  (Corporation 
Commission,  when  it  comes  to  determine  the 
value  of  the  stock  of  corporations,  shall  de- 
cide to  include  in  the  surplus  such  bonds  of 
this  issue  as  the  corporation  may  own,  and 
thereby  increase  the  value  of  its  shares  of 
stock  In  the  hands  of  its  stockholders,  they. 


as  well  as  the  bank  in  their  behalf,  may  con- 
test the  matter  in  the  courts  of  the  state 
with  the  Corporation  Commission  by  appeal 
under  Revlsal,  (  1074,  or  by  injunction  pro- 
ceedings, as  they  may  be  advised.  In  such 
proceeding  the  interests  of  the  state  are  rep- 
resented by  the  Commission  and  that  of  all 
its  stockholders  by  the  bank,  as  well  as  a 
shareholder  in  connection  with  it  As  this 
is  an  important  question,  we  do  not  doubt 
that  the  Corporation  Commission  will  facili- 
tate a  speedy  settlement  of  it 

This  action  is  dismissed.  Let  each  party 
pay  half  the  costs,  both  of  this  and  the 
superior  court 

Dismissed. 

WALEER,  J.  (dissenting)  While  I  always 
hesitate  to  disagree  with  my  Brethren,  it 
seem  so  very  plain  to  me  that  the  question 
which  the  parties  Intended  to  raise  in  the 
case  is  clearly  presented  for  decision,  and 
that  the  case  agreed  has  been  submitted  to  us 
in  good  faith,  that  I  am  compelled  to  enter 
my  dissent  The  bonds  were  offered  for  sale 
upon  the  distinct  understanding  and  agree- 
ment that  they  would  be  nontaxable,  and  this, 
it  is  expressly  stated,  was  an  inducement  to 
the  making  of  the  contract  of  sale,  and  a  part 
of  the  consideration.  In  other  words,  the 
parties  have  substantially  agreed  that  the  de- 
fendant would  not  have  purchased  the  bonds 
if  they  are  taxable  under  the  laws  of  this 
state,  and  for  a  very  good  reason,  which  Is 
that  the  supposed  exemption  from  taxation 
related  to  the  value  of  the  bonds  as  commer- 
cial securities,  and  the  price  agreed  to  be 
paid  was  based  upon  the  understanding  of  the 
parties,  at  the  time  of  the  sale,  that  they 
would  be  untaxable  while  held  by  the  defend- 
ant who  did  not  buy  them  for  the  purpose  of 
speculation,  or  with  the  intention  of  reselling 
them,  but  as  a  permanent  investment  How 
it  can  be  said  that  this  is  a  feigned  issue,  a 
mere  fishing  for  the  opinion  of  the  court,  or 
**a  case  made  to  order,"  I  confess  my  inability 
to  understand.  Every  term  of  the  court  we 
pass  upon  questions  of  title,  where  the  par- 
ties, at  the  time  of  making  their  contracts, 
know  of  the  alleged  defect  in  the  title,  and 
make  the  contracts  with  a  view  of  obtaining 
the  opinion  of  this  court  as  to  the  validity  of 
the  title.  In  those  cases  they  are  unable  to 
decide  as  to  the  law,  as  the  parties  are  un- 
able to  do  in  this  case,  without  the  aid  of 
this  court  The  question  involved  in  those 
cases  may  have  related  to  the  validity  of  a 
lien,  as,  for  example,  a  lien  for  taxes  assessed 
upon  land.  In  order  to  determine  whether 
the  vendee  should  be  required  to  take  the 
land  and  pay  the  purchase  money,  would  we 
hesitate  to  pass  upon  the  question  as  to  the 
validity  of  the  tax,  or  its  effect  as  a  lien  upon 
the  land?    Of  course  not 

But  it  is  said  that  this  is  an  important  mat- 
ter, in  which  the  state  has  a  vital  Interest. 
Admit  this  to  be  true,  the  state  is  not  bound 
by  our  decision,  and,  besides,  we  decide  many 
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cases  here  which  may  indirectly  aud  vitally 
affect  the  iDterests  of  the  state,  and  also  of 
Individuals;  but  they  cannot  be  said,  for 
that  reason,  to  be  necessary,  or  even  proper, 
parties.  They  are  affected  by  our  decision 
only  as  a  precedent,  and  not  as  an  adjudica- 
tion against  them.  Suppose  the  question  pre- 
sented in  this  case  had  been  whether  or  not 
the  bonds  were  valid;  would  we  deny  to  the 
parties  a  hearing  and  a  decision?  Lt  would 
seem  that  such  a  course  would  be  contrary 
to  all  precedent,  and  the  state  would  no  more 
be  a  necessary  or  proper  party  than  would  be 
a  person  non  compos  mentis,  who  had  execut- 
ed a  bond,  be  a  necessary  party  In  a  suit 
strictly  between  third  parties,  if  its  validity, 
on  account  of  his  incapacity,  were  assailed. 
If  we  would  decide  a  case  as  to  the  validity 
of  the  bonds,  why  not  a  case  involving  a  ques- 
tion which  affects  their  value,  and  was  con- 
sidered by  the  parties,  according  to  the  case 
agreed,  in  fixing  the  price? 

I  express  no  opinion  upon  the  merits  of 
the  case ;  but  I  do  think  that  the  parties  are 
entitled  to  a  decision  from  us  upon  the  ques- 
tion they  have  stated  in  their  case  agreed. 


(152  N.  C.  97) 

WHITFIELD  V.  BOBERSON. 

(Supreme  Court  of  North  Carolina.     March  9, 

1910.) 

1.  BouNDABiES  (§  40*)— Location— Conflict- 
ing EviDENCB— Question  fob  Jury. 

In  an  action  of  trespass  to  determine  a 
divisional  line,  where  the  evidence  as  to  the 
line  was  conflicting,  its  location  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {  202 ;  Dec  Dig.  I  40.*] 

2.  BouNDABixB  (S  8*)  —  Location  of  Lost 
Lines— Variations  of  Cokpass. 

In  attempting  to  locate  the  lines  of  old 
boundaries  by  new  surveys,  the  variations  of 
the  magnetic  needle  should  not  be  ignored, 
though  the  actual  boundary  does  not  change 
with  the  variation  of  the  needle. 

[Eid.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  69,  74 ;   Dec.  Dig.  i  8.*] 

8.  BOUNDABIEB   ($  87*)  —  LOCATION   OF   LoST 

Lines— MoNUHENTs— Evidence. 

In  an  action  of  trespass  to  determine  a  divi- 
sional line  as  it  was  located  in  1859  or  prior 
thereto,  two  stumps  between  which  the  lines  ran 
when  located  would  be  influential  evidence  in 
fixing  the  location  of  the  line. 

[EkI.  Note.--For  other  cases,  see  Boundaries, 
Cent.  Dig.  §  191 ;    Dec.  Dig.  S  37.*] 

Appeal  from  Bqperior  Court,  Martin  Coun- 
ty; O.  H.  Allen,  Judge. 

Action  by  J.  J.  R.  Whitfield  against  John 
D.  Roberson.  Judgment  for  plaintiff,  and 
defendant  appeals.    Afllrmed. 

This  was  an  action  of  trespass  to  determine 
the  dividing  line  between  the  adjoining  lands 
of  plaintiff  and  defendant.  The  plaintiff 
claimed  his  line  to  be  A  to  D  on  the  map. 
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The  red  eross,  re- 
ferred to  in  opin- 
ion of  oonrt,  i» 
de8iB:nated  by  the 
star. 

The  red  dotted 
line,  referred  to  in 
certilloAta  below. 
Is  desininted  by 
the  li«ht  blaok 
line,  A  to  B. 

The  purple  line  is 
dosifsnated   by   the 

shaded  line,  A  to  C. 


This  map  represents- 
the  land  in  dispute  be- 
tween J.  J.  R.  Whit- 
field, plaintiff,  and 
John  D.  Roberson.  de- 
fendant Mr.  Whit- 
field claims  that  the- 
line  begins  at  K7,  and 
running  the  black  dot- 
ted line,  being  a  varia- 
tion of  2%"  from  the 
language  of  his  deed. 
Said  variation  he 
claims  is  caused  by 
the  moving  of  the 
magnetic  .pole  west- 
ward since  this  line 
was  set  up. 

Mr.  Roberson  claims 
that  Mr.  Whitfield's 
line  benns  at  the  CT' 
runs  the  red  dotted 
line  to  a  small  black 
gum  on  the  south  of 
the  run  of  Mill 
Branch,  and  that  he 
should  not  allow  any- 
thing for  variatioxi. 
but  should  run  S.  1 
W.,  the  language  of 
his  deed,  and  that  he 
binds  on  Whitfield. 
Purple  line  representa 
line  surveyed  by  me, 
allowing  usual  varia- 
tion. 

Sylvester  Peel. 
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The  defendant  dalmed  tbe  line  to  be  A  to  B. 
One  of  the  saireyors  located  it  from  A  to  C. 
A  was  an  admitted  comer.  There  were  two 
pine  stnmps  at  the  red  croest  on  the  line 
from  A  to  D,  which  some  of  the  evidence 
tended  to  show  were  line  stnmps.  At  B  there 
was  a  hole  in  Mill  branch,  called  the  "Pew- 
ter Hole/*  and  there  was  evidence  tending  to 
establish  this  as  the  comer.  The  Jury  found 
A  to  D  to  be  the  line,  as  contended  for  by 
plaintiff,  and  assessed  plaintiff's  damages  at 
$25.  Judgment  was  rendered  for  the  plain- 
tiff, and  defendant  appealed. 

H.  W.  Stnbbs  and  A.  R.  Dunning  for  ap- 
pellant Martin  ft  Gritcher  and  A.  O.  Gay- 
lord  for  appellee. 

MANNING,  J.  The  only  exception  in  the 
record  is  the  refusal  of  his  honor  to  give  this 
instruction  prayed  by  the  defendant:  *'If  the 
jury  find  from  the  evidence  that  the  Pewter 
hole  was  the  dividing  comer  between  the 
Whitfield  and  Manning  lands,  and  the  survey 
under  call  in  plalntilTs  deed,  'south  1*  west, 
to  Mill  branch,*,  without  variation,  went  to 
the  Pewter  hole,  then  they  should  answer  the 
flrst  issuer  'From  A  to  B.'  *'  His  honor  charg- 
ed the  jury,  In  response  to  this  prayer,  as 
follows:  "That  if  the  jury  should  find  from 
the  evidence  that  the  Pewter  hole  was  a  cor- 
ner between  the  plaintifTs  and  defendant's 
land,  and  should  further  find  from  the  evi- 
dence that  this  was  at  point  B,  then  their 
answer  to  the  issue  should  be,  'A  to  B.'  ** 
The  line  sought  to  be  located  is  described  in 
the  deed  as  "south  l""  west,  to  Mill  branch." 
The  points  B,  C,  and  D  on  the  plat  are  each 
In  or  at  Mill  branch.  One  of  the  surveyors 
testified  that  there  was  a  known  variation  in 
the  needle  of  the  compass,  and  that  he  did 
not  understand  it  He  testified  "that  the 
usual  variation  for  the  time,  according  to 
my  understanding,  would  be  two  degrees,  and 
allowing  this  variation  of  two  degrees,  I 
ran  south  3*"  west,  the  line  A  to  G."  The 
plaintiff  testified  that:  "A  to  V  has  always 
been  the  line.  The  line  ran  between  two 
atumps.  I  saw  survey  60  years  ago.  It  ran 
that  line.  The  two  pines  were  then  chopped. 
Have  worked  up  to  the  line  A  to  D  for  50 
years."  The  defendant's  evidence  located  the 
terminus  on  Mill  branch  at  B,  the  place 
known  as  the  "Pewter  Hole,"  and  one  survey- 
or testified  that  running  the  call  of  this  line, 
without  allowing  any  variation  in  the  needle, 
B  would  be  the  terminus.  The  location  of 
the  line  was  a  matter  for  the  Jury ;  and  we 
think  the  modified  form  in  which  his  honor 
gave  defendant's  instruction  was  correct. 
Cherry  v.  Blade's  Adm*r,  7  N.  G.  82 ;  Echerd 
V.  Johnson,  126  N.  G.  409,  85  S.  E.  1036; 
Hill  V.  Dalton,  140  N.  G.  9,  52  S.  B.  273. 

In  the  case  of  Gaylord  v.  Gaylord,  48  N. 
O.  367.  to  which  our  attention  is  called  by 
the  learned  counsel  for  the  defendant  this 


court  said:  "The  dlvialoD  line  between  them 
[plaintiff  and  defendant],  when  the  partition 
was  made  In  1825,  was  the  course  indicated 
by  the  compass  at  that  time^  and  it  could  not 
change  with  the  variation  of  the  needle."  It 
cannot  be  understood  from  the  above  quota- 
tion that  the  learned  jurist  who  wrote  that 
opinion  intended  that  the  variations  of  the 
magnetic  needle  should  be  entirely  ignored 
in  the  attempt  to  locate  the  lines  of  old  bound- 
aries by  new  surveys.  That  this  cannot  be 
done  is  a  scientific  fact  too  well  established, 
but  the  exact  allowance  for  it  is  difficult  of 
ascertainment.  Of  course,  the  actual  bound- 
ary  does  not  change  with  the  variation  of 
the  needle.  The  "quid  est  demonstrandum" 
would  be  reached  by  starting  at  A,  a  point 
fixed  50  years  ago,  to  reach  B,  a  point  fixed 
by  the  same  survey,  and  reading  the  course  as 
recorded  by  the  compass  of  to-day.  It  would 
Indicate  a  different  degree  in  the  course  of 
the  line,  assuming  equal  skill  in  the  surveyor 
and  equal  accuracy  in  the  instruments. 

The  purpose  of  the  present  action  was  to 
have  relocated  the  divisional  line  as  it  wus 
located  in  1859  or  prior  thereto.  The  exact 
date  of  the  original  survey  does  not  appear 
in  the  record.  The  two  stumps  between 
which  the  line  ran  when  located,  and  which 
were  marked  as  line  trees,  these  stumps  being 
still  existent,  would,  under  the  decisions  cit- 
ed, be  influential  in  fixing  the  location  of  the 
line.  A  question  of  fact  being  raised  for  the 
determination  of  the  jury,  we  think  they  were 
properly  instructed  by  his  honor.  Discerning 
no  error,  the  judgment  is  affirmed. 

No  error. 

(151  N.  0.  IBS) 

HOBBS  et  al.  v.  OASHWELL  et  al. 

(Supreme  Goart  of  North  Garolina.    March  28, 

1910.) 

1.  Fbaudulent  Gonvstanobb  (I  272*)— Set- 
ting Abide  Deed— Burden  of  t* boof. 

Revisal  1905,  (  962,  declares  that  no  volun- 
tary gift  by  one  indebted  shall  be  deemed  void 
as  to  the  creditors,  if,  at  the  time  of  such  gift, 
property  sufficient  to  satisfy  the  creditors  be 
retained  by  the  donor,  but  the  indebtedness  of 
the  donor  shall  be  held,  as  to  creditots  both 
prior  and  subsequent  to  such  gift,  to  be  evidence 
only  from  which  an  intent  to  delay  or  defraud 
creditors  may  be  inferred,  and  in  any  trial  shall, 
as  such,  be  submitted  to  the  jury.  Held,  that 
the  burden  was  upon  plaintiflfs  claiming  as 
voluntary  donees  against  defendant  claiming 
through  a  creditor  of  the  donor  at  the  date  of 
the  gift  to  show  those  facts  required  by  the 
statute  to  make  their  title  good. 

[Ed.  Note.— For  other  cases,  see  Fraudul^it 
Conveyances,  Cent.  Dig.  H  804;  Dec.  Dig.  I 
272.*] 

2.  Judgment  (8  707*)— GoN<a«U8iVENE8s— Peb- 
80N8  Bound. 

Persons  who  claim  as  donees  under  a  deed 
of  gift  by  an  intestate  are  not  estopped  to  as* 
sert  title  by  an  action,  brought  against  the  ad- 
ministratora  and  heirs  at  law  by  creditors  of 
the  intestate,  to  sell  the  property  transferred 
by  the  intestate  to  plaintiffs  and  others  to  pay 


*For  other  cases  see  same  topic  and  sectioa  NUMBER  In  Dec.  4b  Am.  Digs.  1907  to  date.  4b  Reporter  Indexes 
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the  debts  of  intestate^  where  the  persons  holding 
the  property  were  not  made  parties  to  the  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  S  707.*] 

8.  executobs  and  administrators  (8  328*)— 
Payment  of  Debts— Rights  of  Creditors. 
Where  an  administrator  falls  to  perform 
bis  duty  in  subjecting  the  real  estate  of  bis  in- 
testate to  the  payment  of  his  debts,  the  cred- 
itors of  the  intestate  may  compel  the  adminis- 
trator to  do  so. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  134C;  Dec. 
Dig.  I  328.*] 

4.  eixectjtobs  and  administrators  (§  335*)— 
Compelling  Sale  of  Real  Estate  — Ac- 
tions—Parties. 

Code,  8  1446  (Revisal  1905,  {  72).  provides 
that  the  court  may  decree  a  sale  of  all  real 
estate  that  deceased  may  have  conveyed  with 
intent  to  defraud  creditors.  Section  73  pro- 
vides that  no  order  to  sell  the  real  estate  shall 
be  granted  until  the  heirs  or  devisees  of  dece- 
dent have  been  made  parties.  Held  that,  in  an 
action  by  the  creditors  of  an  intestate  to  sell 
property  transferred  without  consideration  by 
intestate,  where  the  heirs  at  law  are  made  par- 
ties to  the  action,  the  donees  of  the  property 
to  be  sold  are  not  necessarv  parties  to  the  pro- 
ceedings to  subject  the  lands  to  payment  of  tbe 
debts  of  intestate,  but  are  proper  parties,  and 
it  would  be  consistent  with  the  purpose  of  ju- 
dicial aales  to  have  them  before  the  court  before 
the  order  of  sale  is  made,  in  order  that  an  un- 
disputed title  may  be  offered,  and  the  highest 
possible  price  may  be  obtained  for  the  property. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  fi  335.*] 

5.  Executors  and  Administrators  (|  388*)— 
Sale  of  Land  to  Pay  Debts— Effect  of 
Sale— Rights  of  Purchaser. 

Where  donees  of  property  are  not  made 
parties  to  an  action,  by  the  donor's  creditors 
after  his  decease,  to  subject  the  land  to  tbe  pay- 
ment of  the  donor's  debts,  after  the  judgment 
in  that  action  and  the  snie  of  the  property  to 
satisfy  the  judgment,  the  donees  and  a  purchas- 
er at  the  sale  are  in  the  same  relativ*"  position 
that  the  donees  would  occupy  to  the  purchaser 
at  an  execution  sale;  and,  if  their  title  can 
be  established  under  the  law,  the  title  of  the 
purchaser  under  the  creditor's  action  will  be 
worthless,  and  his  deed  will  be  canceled  on 
the  record. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators^  Dec  Dig.  i  388.*] 

Appeal  from  Superior  Court,  Sampson 
Counliy;   Gulon,  Judge. 

Action  by  E.  L.  Hobbs  and  others  against 
George  W.  Cashwell  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Re- 
versed and  remanded. 

dvU  action  tried  before  Gulon,  J.,  and  a 
Jnry,  a^  January  special  term,  1910,  of  the 
superior  court  of  Sampson  county.  The  evi- 
dence offered  at  the  trial  by  the  plaintiffs, 
the  defendants  offering  no  evidence,  disclos- 
ed the  following  facts:  G.  W.  Hobbs,  the 
grandfather  of  plaintiffs,  was,  prior  to  May 
8, 1893,  the  owner  in  fee  and  in  possession  of 
several  tracts  of  land  in  Sampson  county; 
on  that  day  he  made  a  distribution  of  his 
lands  among  his  seven  children,  conveying  to 
them,  by  separate  deeds,  certain  described 


tracts  of  land.  The  recited  consideration  in 
each  was  $1  and  love  and  affection.  He  re- 
served for  his  wife,  Mary,  a  life  estate  in  all, 
and  for  himself  a  life  estate  certainly  in  one 
hereinafter  mentioned,  and  perhaps  in  otliei's. 
All  the  deeds  were  not  set  out  G.  W,  Hobbs 
retained  no  land  other  than  his  life  estate 
above  mentioned. 

The  particular  land  which  the  plaintifTs 
seek  to  recover  in  this  action  contained  the 
following  recitals,  premises,  and  habendums: 
*'That  whereas  said  parties  of  the  first  part 
(G.  W.  Hobbs  and  wife,  Mary  Hobbs^)  are  de- 
sirous of  making  provision  for  said  party  of 
the  second  part  (B,  W.  Hobbs),  by  reason  of 
theh*  natm*al  love  and  affection  for  him,  their 
son:  Now,  therefore,  in  consideration  of  the 
premises  and  the  further  consideration  of  one 
dollar,  to  them  in  hand  paid,  etc.,  the  said  par- 
ties of  the  first  part  do  hereby  convey  to  the 
said  party  of  the  second  part  the  following 
bounded  and  described  tract  of  land,  viz.: 
[then  follows  the  description]  containing  284 
acres  more  or  less,  subject  to  and  depending 
upon  the  following  conditions,  qualifications 
and  limitations,  viz.:  That  first  and  fore- 
most the  said  parties  of  the  first  part  reserve 
to  and  for  themselves  a  life  estate  In  the 
lands  herein  described,  that  is,  that  this  con- 
veyance shall  in  no  way  operate  to  convey 
possession  or  right  of  possession  until  the 
death  of  both  the  said  G.  W.  Hobbs  and  wife, 
Mary  Hobbs;  and  the  said  parties  of  the  first 
part  have  given,  granted  and  conveyed,  an.-l 
by  these  presents  do  give,  grant  and  convey 
unto  the  said  party  of  the  second  part,  an  es- 
tate for  the  term  of  his  natural  life  in  said 
lands  and  no  longer  or  further,  which  Is  to 
take  effect  and  operate  after  the  death  of 
both  the  said  G.  W.  Hobbs  and  wife,  Mary 
Hobbs,  and  not  until  then.  And  the  said  par- 
ties of  the  first  part  do  hereby  give,  grant 
and  convey  the  remaining  estate  in  said  land 
In  fee  simple,  absolutely  and  forever,  to  such 
of  tbe  lawfully  begotten  Issue  of  the  said 
party  of  the  second  part  as  may  be  living  at 
the  time  of  his  death,  to  their  heirs  and  as- 
signs forever,  to  be  equally  divided  between 
said  issue;  the  same  to  take  effect  and  oper- 
ate when  the  particular  estate  for  life,  of  the 
said  party  of  the  second  part,  shall  have  de- 
termined by  his  death.  But  should  parties 
of  the  first  part,  or  either  of  them,  survive 
the  said  party  of  the  second  part,  then  upon 
the  death  of  such  party  or  parties  of  the  first 
part,  by  virtue  of  this  conveyance,  a  fee-sim- 
ple estate  In  said  land  shall  vest  in  such  law* 
fully  begotten  issue  of  the  party  of  the  sec- 
ond part  as  may  then  be  living  and  their 
heirs  and  assigns,  the  same  to  be  equally  di- 
vided between  said  issue.  Which  estate  the 
said  parties  of  the  first  part  do  hereby  grant 
and  convey  to  such  lawfully  begotten  issue, 
their  heirs  and  assigns.  To  have  and  to  hold 
unto  the  said  party  of  the  second  part  such 
an  Interest  In  the  aforesaid  tract  of  land  as 


*For  other  cases  lee  same  topic  and  section  NUMBER  in  Dec.  4b  Am.  Digs.  1907  to  data.  4b  Reporter  Indexes 
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bath  been  hereby  conveyed,  and  to  the  lawful- 
ly begotten  Issue  of  the  said  party  of  the 
second  part,  as  above  Bpe<;ified,  their  heirs 
and  assigns." 

This  deed  was  duly  acknowledged,  probat- 
ed,   and   registered   on   May   9,    1893.     The 
plaintiffs  are  the  surviving  children  of  E.  W. 
Hobbs,  and  the  above  deed  covers  the  land  in 
suit.     The   plaintiffs   offered    the   following 
court  records:    Judgment:    A.  M.  Lee  against 
T.  M.  Ferrell,  J.  A.  Ferrell.  and  G.  W.  Hobbs, 
docketed  February  14,  1894,   for  $926.97,  8 
per  cent,  interest  from  February  6,  1894,  and 
costs,  $6.30.    The  complaint  In  the  action  in 
which  the   above  Judgment  was  recovered, 
stating  as  its  cause  of  action  the  nonpayment 
of  a  note  under  seal,  dated  September  14, 
1887,  for  $778.91.    The  summons  in  this  ac- 
tion was  issued  December  21, 1893.    The  Judg- 
mmt  was  rendered  by,  and  docketed  in,  the 
superior  court  of  Sampson  county.    Summons 
dated  April  9,  1901,  in  action  entitled:    *'A. 
M.  Lee,  for  Himself  and  All  Other  Creditors 
of  G.  W.  Hobbs,  Deceased,  Who  will  Join  in, 
etc.,  against  W.  A.  Hobbs,  Adm'r  of  G.  W. 
Hobbs,   W.   A.    Hobbs,   and   Others   [giving 
names].  Heirs  at  Law  of  G.  W.  Hobbs,  and 
Mary  Hobbs,  Widow."    Some  of  the  defend- 
ants accepted  service,  and  service  was  made 
upon  others  by  a  proper  officer.     The  com- 
plaint in  that  action,  duly  verified,   which, 
among  other  things,  set  forth  the  Judgment  in 
favor  of  A.  M.  Lee;  the  lien  of  the  Judgment 
on  the  lands;   that  the  Judgment  was  unsat- 
isfied, except  that  W.  A.  Hobbs  paid  $136.23 
July  14,  1899,  and  the  sum  of  ;j>-^3  was  paid 
February  5,  1900;  that  W.  A.  Hobbs  qualified 
as  administrator  of  G.  W.  Hobbs  on  Decem- 
ber 8,  1899,  and  *'has  filed  his  report,  saying 
his   father,   G.  W.   Hobbs,  died  leaving   no 
personal  property'*;    that  the  administrator, 
though  requested,  had  refused  to  file  petition 
to  make  real  estate  assets;  that  G.  W.  Hobbs, 
on  the  days  mentioned,  conveyed  to  the  de- 
fendants in  that  action,  his  heirs  at  law,  by 
deeds  of  gift,  the  following  described  tracts 
of  land  (then  follows  a  reference  to  the  re- 
corded deeds  to  the  several  defendants,  and 
the  statement  of  the  acreage  in  each  deed); 
that  at  the  time  said  deeds  of  gift  were  exe- 
cuted, the  grantor  was  indebted  to  the  plain- 
tiff Lee,  and  the  debt  reduced  to  Judgment  as 
aforesaid.   The  names  of  the  heirs  at  law  are 
given,  and  the  prayer  for  sale  of  the  land  de- 
scribed  for  the  payment  of  the  debt     It 
seems  that  no  answer  was  filed  to  this  com- 
plaint.   An  order  of  sale  viras  entered  by  the 
court  at  September  term,  1901,  reciting  the 
material   allegations   of  the  complaint,   and 
John  D.  Kerr  was  appointed  commissioner  to 
sell  the  lands  described  in  the  complaint,  and 
he  was  directed  to  "sell  said  lands  in  separate 
tracts,  according  to  said  deeds  to  said  defend- 
ants, heirs  of  G.  W.  Hobbs,  and  to  pay  off  the 
share  of  each  of  said  heirs  in  said  Judgment 
debt,  out  of  the  proceeds  of  said  sale  of  the 
part  of  said  land  so  deeded  to  each  defend- 
ant."   Thirty  days  was  allowed  for  the  pay- 
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ment  of  the  said  Judgment  debt;  and,  if  not 
then  paid,  the  commissioner  was  ordered  to 
advertise  and  sell  the  land  at  the  courthouse 
door  in  said  county  of  Sampson.  The  debt 
hot  being  paid,  the  commissioner  advertised 
the  land  for  sale  by  separate  tracts  and  sold 
the  same  on  Monday  December  16, 1901.  The 
advertisement  of  the  sale  by  the  commission- 
er was  offered  in  evidence.  For  the  land  in- 
cluded in  this  action  Emma  J.  Hobbs,  the 
mother  of  plaintiffs  and  wife  of  E.  W.  Hobbs, 
became  the  highest  bidder,  at  $1,250.  The 
sale  was  duly  reported  by  the  commissioner, 
and  confirmed  by  the  court  at  May  term, 
1902,  and  commissioner  directed  to  make 
deeds  to  the  purchaser;  the  report  of  commis- 
sioner and  order  of  confirmation  being  offered 
in  evidence.  The  commissioner,  by  direction 
of  Emma  J.  Hobbs  and  her  husband,  execute 
ed  two  deeds  for  the  land  purchased  by  her — 
one  to  A.  C.  Vann,  June  9,  1902,  for  66% 
acres,  which  is  not  embraced  in  the  present 
action,  and  the  other  to  the  defendant  Geo. 
W.  Cashweil,  for  the  remainder  of  the  tract; 
both  deeds  being  offered  in  evidence.  There 
was  evidence  that  Mrs.  Mary  Hobbs,  the 
widow  of  G.  W.  Hobbs,  was  dead,  and  that 
E.  W.  Hobbs  died  in  1907,  leaving  surviving 
the  plaintiffs  as  "his  lawfully  begotten  issue." 
The  defendant  Cashweil  admitted  bis  posses- 
sion under  his  deed.  In  his  answer  filed  the 
defendant  denied  that  plaintiffs  were  the 
owners  of  the  lands,  they  claiming  in  their 
complaint  under  the  deed  from  G.  W.  Hobbs 
and  wife;  asserted  title  in  himself  under  the 
creditor's  action  hereinbefore  recited,  and 
that  G,  W.  Hobbs  was  Indebted  to  A.  M.  Lee; 
that  the  deed  of  G.  W.  Hobbs,  under  which 
plaintiffs  claimed,  was  a  deed  of  gift;  that 
the  land  was  condemned  to  be  sold  to  pay 
said  debt,  and  that  he  is  a  purchaser  there- 
of; that  he  mortgaged  the  same  to  his  code- 
fendant,  B.  F.  Powell.  The  plaintiffs  alleged 
in  their  complaint  that  they  were  the  owners 
of  the  land  described,  and  entitled  to  posses- 
sion; that  they  claim  under  deed  of  G.  W. 
Hobbs  and  wife  to  E.  W.  Hobbs,  which  is  re- 
ferred to  and  made  a  part  of  the  complaint; 
that  they  are  the  children  of  E.  W.  Hobbs; 
"that  on  April  9,  1901,  A.  M.  Lee  and  other 
creditors  brought  a  suit  in  the  nature  of  a 
creditor's  bill,  against  W.  A.  Hobbs,  adminis- 
trator of  G.  W.  Hobbs  and  E.  W.  Hobbs,  and 
other  heirs  at  law  of  G.  W.  Hobbs,  to  sub- 
ject, among  other  lands,  the  above-described 
land  to  the  payment  of  the  debts  of  G.  W. 
Hobbs;  that  in  said  action  these  plaintiffs 
were  not  made  parties  plaintiff  or  defend- 
ant; that  in  said  suit  one  J.  D.  Kerr  was 
appointed  commissioner  to  sell,  among  other 
lands,  the  lands  above  described  and  claimed 
by  these  plaintiffs;  that  he  did  pretend  to  sell 
the  above-described  lands  to  defendant  George 
W.  Cashweil;"  that  all  the  debts  of  G.  W. 
Hobbs  were  paid  without  resort  to  land  held 
by  defendant  Cashweil;  that  the  sale  to  him 
was  unnecessary  and  void,  and  the  deed  to 
him  did  not  divest  the  title  of  plaintiffk    Up* 
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on  the  pleadings  his  honor  sabmltted  one  Is- 
sue, to  wit:  Are  the  plaintiffs  the  owners 
and  entitled  to  the  immediate  possession  of 
the  lands  described  in  article  1  of  the  com- 
plaint? The  defendants,  at  the  close  of  the 
evidence,  moved  for  judgment  of  nonsuit,  and, 
this  being  refused,  moved  for  a  peremptory 
instruction  to  the  Jury  to  answer  the  issue 
"No."  This  was  declined.  His  honor  thereupon 
instructed  the  jury,  if  they  believed  the  evi- 
dence, they  should  answer  the  issue  "Yes,"' 
which  was  accordingly  done.  The  defendants 
excepted  to  these  several  rulings  of  his  honor, 
and  from  the  judgment  appealed  to  this  court. 

J.  D.  Kerr  and  C.  M.  Faircloth,  for  appel- 
lants.     Faison  &  Wright,  for  appellees. 

MANNING,  J.  The  plaintiffs  rest  their 
contention  upon  the  theory  that,  as  they  were 
seised  of  an  estate  in  fee  in  the  locus  in  quo, 
under  the  deed  of  G.  W.  Hobbs,  and,  being 
in  esse,  were  parties  neither  by  service  nor 
appearance  to  the  action  by  the  creditors  of 
G.  W.  Hobbs,  in  which  the  land  was  sold  and 
through  which  defendant  claims  title,  the 
judgment  and  the  proceedings  were,  as  to 
them,  void  and  wholly  insufficient  to  divest 
their  estate.  In  support  of  this  contention 
and  the  correctness  of  his  honor's  ruling  in 
their  favor  the  plaintiffs  rely  upon  the  de- 
cisions 'of  this  court  in  Yarborough  v.  Moore, 
151  N.  C.  lie,  65  S.  E.  763 ;  Moore  v.  Lumber 
-Co.,  150  N.  C.  261,  63  S.  E.  953;  Card  v. 
Finch,  142  N.  C.  140,  54  S.  E.  1009 ;  Carraway 
V.  Lassiter,  139  N.  C.  145,  51  S.  E.  968 ;  Har- 
rison V.  Hargrove,  120  N.  C.  96,  26  S.  B.  936, 
58  Am.  St  Rep.  781,  and  the  cases  cited  and 
approved  in  them.  The  principles  determined 
by  these  cases  are  too  well  established  to  ad- 
mit of  doubt,  and  yet,  conceding  to  them,  as 
far  as  they  may  be  applicable  to  the  present 
case,  their  fullest  influence,  we  do  not  think 
they  are  decisive  of  the  questions  presented 
by  this  appeal.  In  our  opinion,  this  case  is 
controlled  by  sections  960  (13  Eliz.)  and  962, 
Revisal  1905.  The  plaintiffs'  title  is  derived 
immediately  through  a  deed  of  gift  from 
their  grandfather.  The  evidence  offered  by 
them  disclosed  that  the  donor  was  indebted 
at  that  time,  and  at  the  same  time  he  dis- 
posed of  his  entire  landed  estate  by  deeds 
of  gift  to  his  children;  and  It  tended  to 
show  that  he  left  no  personal  estate;  that  his 
indebtedness  could  be  satisfied  only  by  resort 
to  his  lands  held  under  the  deeds  of  gift. 
Section  962,  Revisal,  declares  that  no  volun- 
tary gift,  by  one  indebted,  shall  be  deemed 
void  as  to  creditors,  by  reason  merely  of  such 
indebtedness,  "if  property,  at  the  time  of 
making  such  gift  or  settlement,  fully  suffi- 
cient and  available  for  the  satisfaction  of  his 
then  creditors,  be  retained  by  such  donor  or 
settler;  but  the  indebtedness  of  the  donor  or 
settler  at  such  time  shall  be  held  and  taken 
as  well  with  respect  to  creditors  prior  as 
creditors  subsequent  to  such  gift  or  settle- 
ment, to  be  evidence  only  from  which  an  in- 
tent to  delay,  hinder  or  defraud  creditors 


may  be  Inferred ;  and  in  any  trial  shall,  a* 
such,  be  submitted  by  the  court  to  the  jury, 
with  such  ob6er.vations  as  may  be  right  and 
proper." 

In  McGanless  v.  Fllnchum,  89  N.  C.  373,  It 
Is  said:  "A  voluntary  deed  of  land  or  other 
property,  made  to  a  son  by  a  father  unable 
to  pay  his  debts,  is  void  per  se,  as  to  credit- 
ors; indeed,  such  a  deed  to  any  person  Is 
void,  and,  such  a  deed  appearing,  the  court 
declares  it  void  in  law.  It  is  well-settled  law 
in  this  state  that  no  volimtary  deed  can  be 
upheld  as  against  creditors,  when  the  bar- 
gainor is  unable  to  pay  his  debts  at  the  time 
of  the  execution  of  the  deed."  Worthy  v. 
Brady,  91  N.  C.  265.  It  is  not  required  to  go 
to  the  full  length  of  the  above  decisions  to 
be  convinced  of  the  error  in  his  honor's  rul- 
ings. In  Warren  v.  Makely,  85  N.  0.  12,  this 
court,  speaking,  through  Smith,  C.  J.,  said: 
"The  existence  of  the  ddbt  reduced  to  judg- 
ment before  the  making  of  the  deed  of  gift 
and  subsequent  insolvency  of  the  donor  ren- 
ders her  deed  prima  facie  fraudulent  and 
void  against  the  creditors  seeking  to  subject 
the  land  to  the  payment  of  his  debt,  and 
equally  so  against  the  defendant  purdiaslng 
under  the  execution  issued  to  enforce  it,  un- 
less, at  the  time,  the  debtor  retained  proper- 
ty, in  the  words  of  the  act,  *fully  sufficient 
and  available'  for  the  satisfaction  of  her  cred- 
itors, and  the  duty  of  proving  this  fact  to  sus- 
tain the  conveyance  devolved  upon  the  plain- 
tiff." In  Credle  v.  Oarrawan,  64  N.  O.  422, 
this  court,  in  referring  to  a  voluntary  deed, 
said:  "If  its  validity  depends  upon  these 
considerations  alone  (love  and  affection  and 
$5),  it  is  a  voluntary  conveyance,  and  fraud- 
ulent as  to  debts  existing  at  the  time  of  its 
execution,  unless  the  defendant  can  show  in 
evidence  such  a  state  of  facts  as  will  brin^ 
it  within  the  exception  mentioned  in  the  stat- 
ute (Rev.  Code,  c.  50,  §  3,  now  section  962, 
Revisal).  Where  the  rights  of  creditors  are 
affected,  a  voluntary  conveyance  is  presumed, 
in  law  to  be  fraudulent,  and  to  rebut  the 
presumption,  it  is  incumbent  on  the  party 
claiming  under  such  deed  to  show  that  it 
was  executed  under  such  circumstances  as 
will  meet  the  requirements  of  said  statute." 
In  Black  v.  Sanders,  46  N.  O.  67,  Pearson, 
J.,  thus  speaks  for  the  court:  ''Apart  trom 
the  act  of  1840,  if  there  be  an  existing  debt, 
and  the  debtor  makes  a  voluntary  convey- 
ance, and  afterwards  becomes  insolvent,  so 
that  the  creditor  must  lose  his  money,  or  the 
donee  must  give  up  the  property,  the  latter 
is  required  to  give  way,  on  the  ground  that 
one  must  be  honest  before  he  is  permitted  to 
be  generous.  To  effect  this,  such  voluntary 
conveyance  is  presumed,  as  a  matter  of  la^ 
to  be  fraudulent.  Jones  v.  Young,  18  N.  G. 
353  [28  Am.  Dec.  569] ;  Houston  v.  Bogle,  82 
N.  C.  496.  The  act  of  1840  makes  an  Im- 
portant change  In  the  law,  and  requires  the 
question  of  fraud  to  be  submitted  to  the  jury 
as  an  open  question  of  fact,  in  those  cases 
where,  at  the  time  of  the  conveyance,  prop- 
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erty  folly  sofflcient  and  available  tor  the  sat- 
isfaction of  all  his  then  creditors  is  retained 
by  the  donor.  This  Is  made  a  condition 
precedent.  In  order  to  bring  a  case  within 
the  operation  of  the  act.*'  While  In  the  case 
of  CJox  V.  Wall,  132  N.  C.  732,  44  S.  E.  637, 
section  961  (27  Eliz.)  was  the  particular  stat- 
ute considered  by  the  court,  much  of  Its  rea- 
soning is  applicable  to  the  section  now  under 
consideration.  In  that  case  this  court  said 
inter  alia :  **It  would  appear  from  these  cas- 
es that  whatever  must  exist  In  order  to  pro- 
tect the  title  must  be  averred  and  proved  by 
him  who  holds  that  title.  The  burden  Is 
with  him."  It  would  seem  obvious,  there- 
fore, from  these  authorities  that  the  burden 
was  upon  the  plaintiffs,  claiming  only  as  vol- 
untary donees  under  a  deed  of  gift  against 
the  defendant  claiming  through  a  creditor  of 
their  donor,  existing  at  the  date  of  the  deed 
of  gift,  to  show  the  existence  of  those  facts 
required  by.  the  statute  to  make  their  title 
good.  Clement  v.  Cozart,  112  N.  O.  412,  17 
S.  E.  486;  Amett  v.  Wanett,  28  N.  C.  41. 

The  next  question  presented  for  considera- 
tion Is  the  efPect  to  be  given  to  the  creditors' 
action  Instituted  against  the  administrator 
and  the  heirs  at  law  of  the  deceased  debtor. 
As  the  plaintiffs  were  not  parties  to  that  ac- 
tion, the  proceedings  are  ineffectual  as  an 
adjudication  to  divest  their  title,  and  do  not, 
as  to  them,  constitute  an  estoppel.  Card  v. 
Pinch,  supra,  and  authorities  cited  above. 
The  plaintiffs,  by  the  present  action,  have 
their  **day  In  court,"  and  an  opportunity  to 
establish  the  validity  of  their  title.  If  the 
sale  had  been  made  under  an  execution  is- 
sued in  the  lifetime  of  the  judgment  debtor, 
then  the  purchaser  at  that  sale  and  the  plain- 
tiffs, as  voluntary  donees,  could  have  settled 
their  title  in  an  action  brought  by  either 
against  the  other;  they  could  have  had  "a 
fair  fight,"  and  the  "question  be  put  on  its 
own  merits,"  to  quote  the  apt  words  of  Pear- 
son, C.  J.,  In  Paschal  v.  Harris,  74  N.  0.  835. 
But  the  death  of  the  Judgment  debtor  pre- 
vented this  somewhat  summary  method,  and 
the  creditor  must  obtain  the  satisfaction  of 
his  debt  through  the  administrator  or  execu- 
tor. Sawyers  v.  Sawyers,  93  N.  C.  321 ;  Tuck 
V.  Walker,  106  N.  C.  286, 11  S.  B.  183 ;  Webb 
V.  Atkinson,  124  N.  0.  447,  82  S.  E.  737; 
Holden  v.  Strickland,  116  N.  C.  185,  21  S.  B. 
684.  And  where  the  administrator  fails  to 
perform  this  duty— to  subject  the  real  estate 
of  his  Intestate  to  the  payment  of  his  debts 
— the  creditors  may  compel  him  to  do  so. 
Tuck  V.  Walker,  supra;  Baker  v.  Carter, 
127  N.  C.  92,  37  S.  B.  81 ;  Harrington  v.  Hat- 
ton,  129  N.  C.  146,  39  S.  E.  780.  The  com- 
plaint filed  by  the  judgment  creditor  in  his 
action  seems  to  contain  all  the  averments 
necessary  to  Invoke  the  aid  of  the  court  in 
the  enforcement  of  his  right  to  have  the 
lands  of  his  Judgment  debtor  subjected  to 
the  payment  of  his  debt  In  Tuck  v.  Walker,' 
supra,  this  court  said:  **When  it  becomes 
necessary  to  sell  the  real  estate  of  a  decedent 


to  make  assets,  the  Code  (section  1446  [now 
Revisal  1906,  {  72])  provides  In  explicit  terms 
that  the  court  may  decree  a  sale  of  'all  real 
estate  that  deceased  may  have  conveyed  with 
Intent  to  defraud  his  creditors,  and  all  rights 
of  entry,  rights  of  action,  and  all  other  rights 
and  Interests  in  land,  tenements  or  heredita- 
ments, which  he  might  devise,  or  by  law 
would  descend  to  him,'  and  the  language  has 
been  so  construed  by  this  court  Mannix  v. 
Ihrie,  76  N.  C.  299;  Heck  v.  Williams,  79  N. 
C.  437.**  Section  73,  Revisal,  provides  that 
no  order  to  sell  the  real  estate  shall  be 
granted  till  the  heirs  or  devisees  of  the  dece- 
dent have  been  made  parties.  The  heirs  at 
law  of  the  decedent  were  made  parties  to 
the  action,  as  shown  by  the  records  offered 
in  evidence  in  this  case.  While  we  have 
reached  the  conclusion  that  the  voluntary 
donees  were  not  necessary  parties  to  the 
proceeding  to  subject  the  lands  to  payment 
of  the  debts  of  the  decedent,  we  think  they 
were  proper  parties,  and  that  it  would  be 
more  consistent  with  the  the  chief  purpose 
of  judicial  sales  to  have  had  them  before  the 
court  before  the  order  of  sale  Is  made,  in 
order  that  when  the  property  to  sold  an  un- 
disputed title  may  be  offered,  and  the  high- 
est possible  price  may  be  obtained  for  the 
property.  This  accords  with  the  trend  of 
modem  legislation  and  judicial  opinion. 
Crockett  v.  Bray,  161  N.  C.  615,  66  S.  E.  666. 
As  the  plaintiffs  were  not  made  parties  to 
the  creditor's  action  presented  In  this  case, 
the  judgment  was  not  in  any  way  conclusive 
upon  them,  or  an  adjudication  upon  the  va- 
lidity of  their  title.  Its  whole  force  and  ef- 
fect was  to  divest  whatever  title  the  judg- 
ment debtor  had  In  the  land,  and  to  place 
the  donees  claiming  under  the  voluntary  deed 
from  the  common  source  of  title  and  the  de- 
fendant— a  purchaser  at  the  sale  had  under 
order  of  the  court — ^in  the  same  relative  posi- 
tions that  the  plaintiffs  would  have  occupied 
to  the  purchaser  at  a  sale  under  execution, 
having  the  right  to  use  the  same  range  of 
defenses  to  protect  their  title  derived  from 
the  donor.  If  their  title  can  be  established 
under  the  law,  then  the  title  in  the  purchaser 
under  the  creditor's  action  will  be  worthless, 
and  his  deed  will  be  ordered  to  be  canceled 
on  the  record.  The  position  of  the  plaintiffs 
Is  admittedly  that  of  donees  holding  under  a 
voluntary  conveyance  from  a  donor  indebted 
at  the  time,  and  their  deed  will  be  valid  if 
property  was  retained  by  their  donor  fully 
sufficient  and  available  for  the  satisfaction 
of  his  then  creditors ;  the  defendants  having 
denied  plaintiffs'  title  to  the  land.  "At  an 
early  period  in  the  Judicial  history  of  this 
state,*'  says  Avery,  J.,  in  Helms  v.  Green, 
105  N.  C.  251,  11  S.  E.  470,  18  Am.  St  Rep. 
893,  "it  was  held  that  courts  of  law  might 
hear  evidence  and  allow  a  jury  to  pass,  even 
incidentally,  upon  the  question  whether  a 
deed  was  void  for  fraud  in  the  factum  or 
under  13  or  27  Ellz.  Code,  §f  16^6,  1546; 
Logan  V.  Simmons,  18  N.  C.  16.    Hence,  in 
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the  trial  of  actions  of  ejectment,  where  the 
question  arose  whether  a  deed,  relied  upon 
by  either  of  the  parties  as  a  part  of  a  chain 
of  title,  was  executed  to  hinder,  delay,  or 
defraud  creditors,  evidence  was  heard  to  at- 
tack or  sustain  such  conveyances,  though  the 
action  was  not  brought  to  directly  impeach 
its  character.  Lee  v.  Flanagan,  29  N.  C.  471 ; 
Hardy  v.  Skinner,  31  N.  C.  191;  Hardy  v. 
Simpson,  35  N.  C.  132;  Black  v.  Caldwell,  49 
N.  C.  150 ;  Winchester  v.  Reld,  53  N.  C.  377 ; 
Wharton  on  Evidence,  S  931." 

We  think,  therefore,  that  his  honor  erred 
in  his  rulings,  and  the  questions  arising  upon 
the  evidence  affecting  the  validity  of  plain- 
tiff's title  ought  to  have  been  submitted  to 
the  Jury,  **Tvith  such  observations  as  may  be 
right  and  proper."  There  must  be  a  new 
trial. 

New  trial. 


(152  N.  C.  178) 

BIGGS  V.  GURGANUS. 

(Supreme  Court  of  North  Carolina.    March  16, 

1910.) 

1.  Appeal  and  Ebrob  (§  958*)— Demurrer— 
Rulings  of  Court  — Pleadings  — Amend- 
ment. 

Allowing  amendments  is  generally  within 
the  sound  discretion  of  the  court,  and  is  not  re- 
viewable on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3824 ;   Dec  Dig.  §  958.*] 

2.  Boundaries  (§  36*)- Evidence— Admissi- 

BILITT. 

In  processioning  proceedings,  a  timber  deed 
of  defendant  in  the  handwriting  of  M.  but  sign- 
ed by  no  one  held  inadmissible;  M.  not  testify- 
ing in  the  case  so  that  it  might  be  used  to  cor^ 
roborate  or  contradict  his  testimony. 

[Ed.  Note.— For.  other  cases,  see  Boundaries, 
Cent.  Dig.  §  160 ;   Dec.  Dig.  §  36.*] 

8,  Trial  (§§  257,  259*)  —  Instructions  —  Re- 
quests. 

Special  instructions  must  be  in  writing  and 

requested  before  argument. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 

Dig.  §§  643,  648 ;   Dec.  Dig.  §§  257,  259.*] 

4.  Trial  (J  312*)— Instructions— After  Sub- 
mission OP  Case  to  Jury. 

Where  a  juror  without  the  knowledge  of  the 
court  took  to  the  jury  room  deeds  introduced  in 
evidence  by  defendant,  from  which  plaintilTs 
counsel  read  during  ar^ment  and  requested  the 
jury  to  take  and  consider  carefully  in  making 
up  their  verdict,  and,  after  remaining  in  con- 
ference for  four  hours,  the  jury  asked  if  they 
must  be  governed  by  the  deeds  alone,  it  was 
proper  for  the  court  to  then  instruct  that  they 
consider  the  entire  evidence  and  not  the  deeds 
alone,  and  that  they  should  not  take  the  deeds 
with  them  into  the  jury  room,  since  the  judge 
thereby  sought  to  correct  the  error  of  the  deeds 
being  taken  to  the  jury  room. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  744,  745;    Dec.  Dig.  §  312.*] 

5.  Trial  (8  312*)  —  Instructions  —  Timb  of 
Giving- Absence  op  Party. 

Where  the  jury  in  a  civil  suit,  after  con- 
ferring for  some  time,  requested  further  instruc- 
tions, the  giving  thereof  by  the  court  in  the  ab- 
sence of  plaintiff  and  his  counsel  was  not  error ; 
since,  while  it  is  the  privilege  of  civil  suitors 


and  their  counsel  to  be  present  during  trial,  it  is 
not  obligatory,  and  their  absence  will  not  in- 
validate the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  745;    Dec  Dig.  {  812.  ♦] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty;  O.  H.  Allen,  Judge. 

Processioning  proceedings  by  S.  S.  Biggs 
against  David  Gurganus.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

This  issue  was  submitted  to  the  jury  with- 
out exception:  "Which  is  the  correct  line 
between  the  parties — from  the  figures  1  to 
2,  and  from  2  to  8,  or  from  1  to  C,  and  from 
C  to  D?  Answer.  From  1  to  O,  and  from 
C  to  D." 
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Winston  '&  Everett  and  A.  R.  Dunning; 
for  appellant.  Harry  Stubbs  and  Martin  & 
Critcher,  for  respondent 

BROWN,  J.  An  examination  of  the  record 
convinces  us  that  the  criticisms  which  haye 
sometimes  been  made  upon  processioning 
proceedings  are  not  merited  as  to  this.  It 
would  be  difficult  to  conduct  such  a  proceed- 
ing more  in  accordance  with  the  letter  and 
spirit  of  the  statute  than  has  been  done  In 
the  conduct  of  this  by  counsel  for  both  par- 
ties, and  as  so  conducted  it  is  hard  to  con- 
ceive of  a  simpler  or  more  expeditious  man- 
ner of  locating  and  establishing  a  dlviaion 
line  between  two  tracts  of  land. 

The  petitioner  sets  out  his  entire  boundary, 
and  describes  the  division  line  as  contended 
for  by  him.  The  defendant  admits  that  the 
petitioner  owns  the  land  described,  ''except 
that  portion  embraced  in  the  description  of 
the  land  as  claimed  by  defendant,"  and  then 
sets  out  the  boundary  line  as  claimed  by  him. 
Thus  the  controversy  arises  as  to  where  the 
boundary  line  is,  and  not  what  it  Is.  The 
two  boundary  lines  are  delineated  on  the  plat 
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and  embodied  in  the  iBsne.  The  Jury  located 
It  as  claimed  by  defendant 

The  record  contains  seyen  assignments  of 
error,  the  last  two  merely  formal.  No.  1,  first 
exception,  In  allowing  defendant  to  amend 
answer.  No.  2,  second  exception,  In  admit- 
ting oral  evidence  of  agreed  line.  No.  3, 
third  exception.  In  not  admitting  timber  deed 
of  defendant  No.  4,  fourth  exception,  re- 
fusal of  Instructions.  No.  5,  fifth  exception. 
Instruction  to  the  jury  in  absence  of  plaintiff 
and  the  instruction  Itself.  No.  6,  sixth  ex- 
ception, OTerruling  motion  for  new  trial. 
No.  7,  seventh  exertion,  to  the  judgment 

The  first  exception  cannot  be  sustained,  as 
It  is  well  settled  that  amendments  are  gen- 
erally within  the  sound  discretion  of  the 
trial  judge.  There  are  cases  which  hold  that 
a  new  and  different  cause  of  action  cannot 
be  thus  introduced,  but  they  have  no  appli- 
cation here.  We  find  only  one  exception  In 
the  record  to  the  evidence,  and  that  is  as^ 
slgnment  of  error  No.  3.  The  record  states 
that  this  paper  writing  was  in  the  handwrit- 
ing of  Wheeler  Martin,  but  was  not  signed 
by  any  one.  We  fail  to  see  how  It  can  be 
competent  evidence  In  any  view  of  this  case. 
The  learned  counsel  for  plaintiffs  urge  In 
their  brief  that  "there  was  no  question  as 
to  Its  genuineness.  It  could  not  have  been 
prepared  for  the  purpose.  It  was  stronger 
than  had  the  witness  himself  written  the 
deed.  It  was  offered  only  to  show  that  wit- 
ness was  testifying  to  a  fact  that  could  be 
proven  by  other  evidence  than  parol  testi- 
mony." Wheeler  Martin  was  not  examined 
as  a  witness  in  the  case.  Assuming  that  the 
paper  writing  might  under  some  circumstan- 
ces be  competent  to  corroborate  or  contradict 
him  had  he  been  a  witness,  It  Is  certainly  of 
itself  no  evidence  of  title  or  of  the  true  lo- 
cation of  the  disputed  division  line. 

The  fourth  assignment  of  error  cannot  be 
considered,  as  the  record  states  that  "In- 
structions refused  because  requested  too  late 
after  three  speeches  had  been  made."  It 
Is  well  settled  that  special  Instructions  must 
be  in  writing  and  handed  up  before  argu- 
ment commences.  Craddock  y.  Banner,  142 
N.  C.  89,  64  S.  E.  1003. 

Fifth  assignment:  "As  the  jury  retired  one 
of  their  number  without  the  knowledge  of 
the  court,  took  the  deeds  that  had  been  intro- 
duced in  evidence  by  defendant,  which  deeds 
counsel  for  plaintiff  read  from  during  argu- 
ment, and  requested  tbe  jury  to  take  them 
and  consider  carefully  In  making  up  their 
verdict  The  jury  remained  in  conference 
from  2  to  past  6  o*clock,  appeared  In  a  body 
in  the  courtroom,  and  asked  If  tbey  must  be 
governed  by  tbe  deeds  introduced  In  evidence, 
which  counsel  argued  they  should  be.  His 
honor.  In  absence  of  the  plaintiff  himself  and 
his  attorneys,  instructed  the  jury  that  they 
should  consider  the  entire  evidence,  and  not 
tbe  deeds  alone,  and  that  they  should  not 


take  the  same  with  them  into  the  jury  room. 
The  plaintiff  excited  to  this  instruction  to 
the  jury."  We  see  no  error  In  this  of  which 
plaintiff  can  justly  complain.  If  it  was  er- 
roneous for  the  jury  to  have  taken  defend- 
ant's deeds,  it  is  not  contended  that  the 
judge  committed  the  error.  On  the  contrary, 
he  corrected  It  as  soon  as  he  discovered  It, 
and  gave  an  additional  instruction  that  cer- 
tainly was  not  prejudicial  to  plaintiff.  The 
fact  that  plaintiff  was  not  present  is  imma- 
terial. While  it  Is  the  privilege  of  civil  suit- 
ors and  their  counsel  to  be  present  during 
trial,  It  is  not  obligatory,  and  their  absence 
will  not  Invalidate  the  proceedings.  They 
must  take  notice  of  the  sittings  of  the  court. 
Upon  review  of  the  whole  record,  we  find 
no  error. 

(UBS  N.  C.  27S) 
WYATT  et  al.  v.  WILSON  et  al. 

(Supreme  Court  of  North  Carolina.    March  31, 

1910.) 

1.  Costs  (§  42*)— Tender  op  Judgment. 

Under  Revisal  1905,  §  860,  authorizing  a 
tender  of  judgment,  a  tender  must  be  of  a  judg- 
ment against  all  defendants,  and  mast  be  made 
ID  behalf  of  all  of  them. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  S§  137-164 ;   Dec.  Dig.  8  42.*] 

2.  Costs  (§  42*)— "Tender"  of  Judgment- 
Mode  OF  Tender. 

A  tender  by  one  of  two  defendants  against 
whom  a  judgment  has  been  rendered  before  a 
justice  of  the  peace,  made  by  the  one  who  ap- 
pealed to  \he  superior  court  before  the  perfecting 
of  the  appeal,  by  merely  tendering  a  sum  less 
than  the  judgment  in  full  settlement  of  the  judg- 
ment, is  not  a  "tender"  within  Revisal  1905,  6 
8G0,  authorizing  a  tender  of  judgment. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  S§   137-164;    Dec.   Dig.  §  42.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  g,  pp.  6910,  coll.] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   W.  R.  Allen,  Judge. 

Action  by  C.  E.  Wyatt  and  another  against 
W.  S.  Wilson  and  another.  From  a  Judg- 
ment for  plaintiffs,  rendered  In  the  superior 
court  on  appeal  from  a  Justice  of  the  peace, 
defendant  W.  S.  Wilson  appeals.    Affirmed. 

Holding  &  Bunn,  for  appellant  Jones  & 
Bailey,  for  appellees, 

WALKER,  J.  This  action  was  brought  In 
a  court  of  a  Justice  of  tbe  peace,  by  the  plain- 
tiffs against  the  defendants,  W.  S.  Wilson 
and  A.  H.  Martin,  trading  as  the  Wilson 
Lumber  Company,  to  recover  the  sum  of 
$117.85,  which  the  plaintiffs  allege  was  the 
balance  due  for  rent  of  a  house  and  lot.  The 
Justice,  after  hearing  the  case,  rendered 
Judgment  in  favor  of  the  plaintiffs  and 
against  the  defendants,  W.  S.  Wilson  and  A. 
H.  Martin,  for  the  sum  of  $106.09,  and  the 
defendant  W.  S.  Wilson  appealed  to  the  su- 
perior court,  and  paid  the  Justice's  fees  for 
the  return  of  the  appeal,  but  before  said  ap- 
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peal  was  perfected,  the  defendant  W.  S.  Wil- 
son by  bis  attorney  tendered  in  writing  to 
the  plaintiffs  the  snm  of  $100.25  in  cash,  and 
the  amount  of  the  costs  in  the  justice's  court, 
which  tender  was  offered  in  full  settlement  of 
the  judgment  recovered  by  plaintiffs  against 
both  the  defendants.  This  tender  the  plain- 
tiffs refused.  The  defendant  A.  H.  Martin 
did  not  appeal  from  the  judgment  of  the 
justice  and  made  no  tender  of  any  kind. 
The  appeal  taken  by  the  defendant  Wilson 
was  duly  docketed  in  the  superior  court, 
and  the  action  was  tried,  as  against  him,  at 
October  term,  1909.  The  jury,  under  the  ev- 
idence and  the  instructions  of  the  judge, 
rendered  a  verdict  for  the  plaintiffs  upon 
the  issue  submitted  to  them,  as  to  the 
amount  of  the  indebtedness,  for  the  sum  of 
$90,  with  interest  on  the  same  from  January 
1,  1908,  which  amount  is,  of  course,  less  than 
the  tender  made  by  the  defendant  W.  S. 
Wilson,  as  above  stated.  A.  H.  Martin  did 
not  appear  in  person,  or  by  counsel,  In  the 
superior  court,  but  the  action  was  tried 
against  Wilson  alone.  After  the  jury  had 
rendered  their  verdict,  the  defendant  W.  S. 
Wilson,  by  his  counsel,  tendered  a  judgment 
in  favor  of  the  plaintiffs  and  against  the  de- 
fendant W.  S.  Wilson  for  the  said  amount  of 
$90  and  the  costs  which  had  accrued  in  the 
justice's  court,  but  taxed  the  plaintiffs  with 
the  costs  of  the  superior  court.  The  plain- 
tiffs objected  to  said  judgment,  and  tendered 
a  judgment  for  the  amount  of  the  verdict 
with  the  costs  of  both  courts,  and  this  judg- 
ment was  signed  by  the  presiding  judge  and 
entered  on  the  record.  The  defendant  W.  S. 
Wilson  excepted  to  said  judgment,  and  ap- 
pealed to  this  court 

Assuming  that  an  offer  of  compromise  can 
be  made  in  a  case  of  this  kind,  under  Re- 
visal,  §  860,  the  tender  must  be  of  a  judg- 
ment against  all  the  defendants,  and  must 
be  made  in  behalf  of  all  of  them,  and  this 
construction  of  the  statute  is  strikingly  Il- 
lustrated, by  the  facts  of  this  case.  If  the 
plaintiffs  had  been  required  to  accept  the 
tender  of  judgment  made  by  the  defendant, 
they  would  have  lost  the  difference  between 
the  amount  of  such  tender  and  the  amount 
of  the  judgment  they  had  recovered  against 
Martin,  who  did  not  appeal.  The  defendant 
Wilson  did  not  tender  a  judgment  at  all,  but 
so  much  money  in  cash,  which  was  less  than 
the  judgment  recovered  in  the  justice's 
court  This  tender  was  clearly  not  in  ac- 
cordance with  the  said  section.  It  was  said 
in  Williamson  v.  Canal  .Company,  84  N.  C. 
630,  that:  "A  plaintifiTs  right  is  to  have 
judgment  upon  the.  submitted  offer  in  the 
pending  action,  and  consequently  against  all 
whom  he  has  sued ;  and,  unless  the  offer  is 
commensurate  with  this  right.  It  is  unavail- 
ing under  the  act."  This  case  seems  to  be 
directly  In  point,  and  fully  answers  the  con- 
tention of  the  defendant  W.  S.  Wilson,  who 


has  appealed  from  the  judgment  rendered  In 
the  court  below. 
No  error. 


(in  N.  C.  215) 
WATSON  V.  NORTH  CAROLINA  R,  CO. 

(Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  Railroads  f$  22*)  —  Actions  Against  — 
••Residence"  of  Plaintiff—Venue. 

One's  residence,  within  the  proviso  to  Re- 
visal  1905,  (  42^  added  by  Laws  1905,  c  867. 
that  an  action  a^atpst  a  railroad  shall  be  tried 
in  one  of  certain  counties,  including  that  in 
which  plaintiff  "resided"  when  the  cause  of  ac- 
tion arose,  includes  the  idea  of  permanency ;  so 
that  plaintiff  having  previously  resided  in  W. 
county  till  he  went  to  live  in  R.  county,  when 
employed  as  a  car  repairer  by  defendant  under  a 
contract  terminable  at  the  will  of  either  party» 
where  he  lived  two  months  till  injured,  and  hav- 
ing  never  intended  to  change  his  residence  from 
W.  county,  he  retained  his  residence  in  the 
latter  county. 

[Ed.  Note.— For  other  caiee,  see  Railroads^ 
Dec  Dig.  S  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6151-6161;    vol.  8,  p.  7788.] 

2.  Domicile  (§  9*)— Evidence— Intent. 

It  is  competent  for  one  to  testify  to  his 
intent  on  the  question  whether  he  had  changed 
his  residence. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  S  38;    Dec.  Dig.  §  9.*] 

3.  Railroads  (S  22*)— Actions  Against  Rail- 

R0ADS"~~VENUE 

The  proviso  to  Revisal  1905,  §  424,  added 
by  Laws  1905,  c.  867.  that  an  action  against 
a  railroad  shall  be  tried  in  the  county  where 
the  cause  of  action  arose  or  in  which  plaintiff 
resided  when  the  cause  of  action  arose,  or  in 
some  county  adjoining  that  in  which  such  canse 
arose,  was  not  intended  to  prohibit  an  action 
being  brought  against  a  railroad  in  the  county 
where  plaintiff  resided,  but  to  prohibit  the  selec- 
tion of  any  county  where  the  company  had  its 
track  (the  former  law),  except  the  county  where 
the  cause  of  action  arose  or  an  adjoining  county. 
[Ed.  Note. — For  other  cases,  see  Railroads* 
Dec.  Dig.  §  22.*] 

Appeal  from  Superior  Gonrt,  Wayne  Cotin- 
ty ;  W.  R.  Allen,  Judge. 

Action  by  Klrby  Watson  against  the  North 
Carolina  Railroad  Ck)mpany.  From  an  order 
denying  a  motion  to  remove  the  canse,  de- 
fendant appeals.    Affirmed. 

W.  B.  Rodman  and  J.  L.  Barham,  for  ap- 
pellant Aycock  &  Winston  and  W.  T. 
Dortch,  for  appellee. 

CLARK,  C.  J.  This  was  a  motion  to  re- 
move this  action,  which  was  brought  in 
Wayne  to  Rowan  county  for  trial  by  virtue 
of  the  proviso  in  Revisal,  (  424:  "In  all  ac- 
tions against  railroads  the  action  shall  be* 
tried  either  in  the  county  where  the  cause 
of  action  arose,  or  in  the  county  in  which  the 
plaintiff  resided  at  the  time  the  cause  of  ac- 
tion arose  or  in  some  county  adjoining  the 
county  in  which  the  cause  of  action  arose.*' 

Upon  affidavits  filed  by  both  parties  his 
honor  found  the  facts  as  follows:  *'(1)  That 
the  parents  of  the  plaintiff,  Eirby  Watson, 
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are  now,  and  have  been  for  more  than  20 
years,  residents  of  Wayne  county.  (2)  That 
the  plaintiff  was  born  in  Wayne  county  and 
lived  in  said  county  until  January  or  Febru- 
ary, 1909.  (3)  That  in  January  or  February, 
1909,  he  married  in  Johnston  county,  and  in 
March,  1909,  he  entered  the  service  of  the 
Southern  Railway  Ck>mpany  at  Spencer,  Row- 
an county,  as  a  car  repairer  under  a  contract 
which  either  party  could  terminate  at  will. 
(4)  That,  after  entering  into  said  contract, 
he  took  his  wife  to  Spencer,  and  he  and  his 
wife  lived  at  Spencer  from  that  time  up  to 
the  time  of  the  injury  complained  of.  (5) 
Tliat  the  plaintift  has  not  intended  to  change 
his  residence  from  Wayne  county.  (6)  That 
the  plaintifif  is  not  now  21  years  of  age.  (7) 
That  the  cause  of  action  arose  in  Rowan  coun- 
ty, and  upon  said  facts,  being  of  the  opinion 
that  the  plaintiff  is  now  and  was  on  May  6, 
1909,  a  resident  of  Wayne  county,  it  is  con- 
sidered and  adjudged  that  said  motion  be 
denied.** 

The  word  "residence*'  has,  like  the  word 
"fixtures,**  different  shades  of  meaning  in 
the  statutes  (Overman  v.  Sasser,  107  N.  C. 
432,  12  S.  B.  64,  10  L.  R.  A.  722),  and  even 
in  the  Constitution,  according  to  its  purpose 
and  the  context  (Tyler  v.  Murray,  57  Md. 
441).  See  cases  cited  in  7  Words  ft  Phrases, 
under  head  "Residence*' ;  also  24  A.  &  E.  (2d 
Ed.)  692;  34  C^c.  1047.  Even  in  our  Con- 
stitution the  word  "reside**  has  a  different 
meaning  in  the  following  articles.  Article 
3,  (  5:  "The  Governor  shall  reside  at  the 
seat  of  the  government  of  this  state."  Arti- 
<de  4,  I  11:  **EJvery  Judge  of  the  sui)erlor 
court  shall  reside  in  the  district  for  which  he 
is  elected.**  Article  6,  8  2:  "He  shall  have 
resided  in  the  state  of  North  Carolina  for  two 
years,  in  the  county  six  months,  and  in  the 
precinct,  or  other  election  district  in  which 
he  offers  to  vote,  four  months  next  preced- 
ing the  election.**  And  in  the  statutes  the 
exact  shade  of  meaning  depends  somewhat 
upon  whether  the  enactment  concerns  suf- 
frage and  eligibility  to  office,  attachment  and 
homestead  exemptions,  publication  of  sum- 
mons, or  venue;  but  they  all  include  the 
idea  of  permanence.  Probably  the  clearest 
definition  is  that  in  Barney  v.  Celrichs,  138 
U.  S.  529,  11  Sup.  Ot.  414,  34  L.  Ed.  1037: 
"Residence  is  dwelling  In  a  place  for  some 
continuance  of  time  and  is  not  synonymous 
with  'domicile,*  but  means  a  fixed  and  per- 
manent abode  or  dwelling,  as  distinguished 
from  a  mere  temporary  locality  of  existence ; 
and  to  entitle  one  to  the  character  of  a  'resi- 
dent* there  must  be  a  settled  fixed  abode,  and 
an  intention  to  remain  permanently,  or  at 
least  for  some  time,  for  business  or  other 
purposes.**  To  same  effect  Coleman  v.  Ter- 
ritory, 5  Okl.  201,  47  Pac.  1079.  **  'Residence* 
indicates  permanency  of  occupation  as  dis- 
tinct from  lodging  or  boarding  or  temporary 
occupation.     'Residence*  indicates  the  place 


where  a  man  has  his  fixed  and  perman«i( 
abode,  and  to  which,  whenever  he  Is  absent 
he  has  the  intention  of  returning.*'  In  Wright 
V.  Genesee,  117  Mich.  244,  75  N.  W.  465,  it  is 
said:  '*  'Residence*  meaus  the  place  where  one 
resides ;  an  abode ;  a  dwelling  or  habitation. 
Residence  is  made  up  of  fact  and  intention. 
There  must  be  the  fact  of  abode  and  the  in- 
tention of  remaining."  And  in  Silvey  v.  Lind- 
say, 42  Hun  (N.  Y.)  120:  "A  place  of  residence 
in  the  common-law  acceptation  of  the  term 
means  a  fixed  and  permanent  abode,  a  dwell- 
ing place  for  the  time  being,  as  contradistin- 
guished from  a  mere  temporary  local  resi- 
dence.** 

The  facts  found  by  the  Judge  are  conclu- 
sive upon  us.  He  found  that  the  plaintiff 
was  living  at  Spencer  from  March  to  May, 
when  the  injury  occurred  as  a  car  repairer, 
in  the  d^endant*s  service,  under  a  contract 
terminable  at  the  will  of  either  party,  and 
that  he  had  never  intended  to  change  his  resi- 
dence from  Wayne  county.  U];>on  these  facts, 
he  properly  held  that  the  plaintiff  retained 
his  residence  In  Wayne,  and  refused  the  mo- 
tion to  remove.  It  was  competent  for  the 
plaintiff  to  testify  to  his  intent.  Hannon  v. 
Grizsard,  89  N.  C.  122. 

The  object  of  the  proviso  added  to  Revlsal, 
i  424,  by  chapter  367,  Laws  1905,  was  not  to 
prohibit  actions  being  brought  against  rail- 
roads in  the  county  where  the  plaintiff  re- 
sides,^ but  to  prohibit  the  selection  of  any 
coun^  where  the  defendant  had  its  track 
(the  former  law),  .except  the  county  where 
the  cause  of  action  accrued  or  an  adjoining 
county. 

The  Judgment  refusing  to  remove  the  cause 
is  affirmed. 

(16S  N.  0.  177) 

TATE  et  al.  v.  DAVIS. 

Appeal  of  KEITH. 

(Supreme  Court  of  North  Carolina.    March  16, 

1910.) 

1.  Refebencs  (J  lOO*)— Setting  aside  Re- 
port—Power  OF  Court. 

Where,  in  suit  to  recover  money  paid  a  re- 
ceiver for  land,  the  title  to  which  failed,  a  ref- 
eree was  appointed  to  ascertain  the  facts  and 
make  recommendation,  the  court  may  set  aside 
bis  recommendation  and  inquire  into  the  facts 
himself,  although  the  report  was  not  excepted  to. 
[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  {  157 :   Dec.  Dig.  §  100.*] 

2.  Receivers  (§  142*)  — Sale  and  Convey- 
ance—Recovery  OF  PiXRCHASE  Price  from 
Receiver. 

Where  one  purchased  land  from  the  receiver 
of  an  insolvent  corporation  after  a  full  dis- 
closure by  the  receiver  of  his  title,  and  all  claims 
in  regara  thereto,  and  with  notice  from  the  re- 
ceiver that  be  bought  at  his  own  risk,  he  can- 
not recover  the  price  from  the  receiver  because 
his  title  failed. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  §  250>;   Dec.  Dig.  §  142.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;    O.  H.  Allen,  Judge. 


*For  4tlier  cemi  see  aame  topic  and  sectioQ  NUMBER  in  Dec.  &  Am.  D  gs.  1907  to  Gate,  &  Reporter  Indexei 


504 


67  SOUTHEASTERN  REPOBTBS. 


(N.a 


Suit  by  S.  McD.  Tate  and  others  against 
Junius  Davis,  receiver  of  the  Bank  of  New 
Hanover.  Motion  in  the  cause  by  B.  F.  Keith 
to  have  refunded  to  him  by  the  above-named 
receiver  $500  paid  to  the  receiver  on  May 
22,  1902,  for  a  tract  of  land  sold  and  con- 
veyed to  said  Keith  by  said  receiver,  the 
title  to  which  has  failed.  The  application 
of  Keith  was* referred  to  a  referee.  The  mo- 
tion was  denied.  The  petitioner,  Keith,  ap- 
pealed.   Affirmed. 

Stevens,  Beasley  &  Weeks  and  Meares  & 
Ruark,  for  Keith.  Rountree  &  Carr  and  Thos. 
W.  Davis,  for  receiver. 

BROWN,  J.  The  Insolvent  corporation  of 
which  the  appellee  was  appointed  receiver 
had  among  its  assets  a  claim  of  title  to  a 
tract  of  land  in  Bladen  county  which  was 
sold  and  conveyed  by  the  receiver  to  appel- 
lant Keith,  who  paid  for  It,  received  a  deed 
without  warranty,  and  took  possession.  It 
has  subsequently  transpired  that  the  bank's 
title  was  bad,  and  Keith  has  lost  the  land. 

The  referee  found  certain  facts  and  re- 
ported in  favor  of  refunding  the  money.  No 
exceptions  were  filed  to  the  report,  but  the 
judge  upon  examination  of  the  evidence  rul- 
ed as  follows:  '"The  court  disapproves  the 
recommendation  of  the  referee,  and  finds  as 
a  fact  that  said  Keith  purchased  said  tract 
of  land  from  said  receiver  after  a  full  dis- 
closure by  said  receiver  of  his  title  to  same 
and  all  facts  and  claims  In  regard  thereto, 
especially  the  claim  of  John  D.  Kerr,  and 
with  full  and  complete  knowledge  of  the  title 
and  claims  to  said  land,  and  with  notice  from 
said  receiver  that  he  bought  at  his  own  risk. 
It  is  therefore  considered  and  adjudged  by 
the  court  that  the  petition  be  dismissed,  and 
that  the  receiver  retain  said  money;  the 
court  in  its  discretion  refusing  the  prayer  of 
the  petitioner." 

It  is  contended  that,  no  exceptions  having 
been  regularly  filed  to  the  report  of  the  ref- 
eree, his  honor  was  without  authority  to  set 
aside  the  report.  The  reference  was  not  one 
made  under  the  provisions  of  the  Code  of 
Civil  Procedure  when  a  referee  is  appointed 
to  hear  and  determine  issues  raised  by  the 
pleadings  in  a  civil  action.  It  is  mere  in- 
quiry made  at  the  direction  of  a  chancellor 
who  wishes  to  inform  his  conscience  as  to 
the  Justice  of  a  demand  made  on  a  fund  In 
bis  control.  He  may  set  aside  ex  mero  motu 
the  recommendation  of  the  master  or  referee 
and  examine  into  the  facts  himself. 

As  to  the  merits  of  the  case,  his  honor's 
findings  appear  to  have  little  for  the  appel- 
lant to  base  his  claim  upon.  The  authority 
relied  upon  by  his  counsel  does  not  fit  his 
case.  Etherldge  v.  Vernoy,  80  N.  C.  78.  That 
was  a  Judicial  sale,  where  ^he  decree  oper- 
ated directly  upon  the  land  sold,  and  the 
court  was  under  a  moral  obligation  to  make  { 


a  good  title  or  else  to  refund  the  money  as  it 
had  not  been  paid  out  The  court  had  offer- 
ed the  property  for  sale,  and  not  merely 
some  one's  interest  in  It  At  time  of  his  pur- 
chase, the  purchaser  did  not  know  of  an  out- 
standing-claim, but  heard  of  It  before  con- 
firmation. The  court  allowed  him  what  It 
cost  to  buy  In  the  claim.  The  sale  to  Keith 
was  not  strictly  a  Judicial  sale,  but  only  the 
closing  out  of  the  assets  of  an  Insolvent  bank 
by  a  receiver,  and  partook  more  of  the  char- 
acter of  a  sherlflTs  sale,  where  only  the  In- 
terest of  the  execution  debtor  Is  sold.  Ruth- 
erford V.  Green,  37  N.  C.  122.  The  findings 
of  the  court  show  conclusively  that  the  re- 
ceiver did  not  offer  for  sale  a  good  and  Inde- 
feasible title,  but  only  such  title  as  the  bank 
had.  It  is  presumed  that  the  purchaser  paid 
only  such  price  as  he  thought  such  title  worth 
as  he  knew  all  the  defects  before  he  bought 

It  Is  adjudged  that  appellant  Keith  pay 
the  costs  of  this  court 

Affirmed. 

HOKE,  J.,  concurring  In  result 


(162  N.  C.  192) 

WHITLOOK  V.  AUBURN  LUMBER  CXX 
Appeal  of  PIERCE. 

(Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  Receivebs  (9  142*)  —  Sales  ^  Rights  or 
Purchasers. 

Where  a  party  purchased  from  the  receiv- 
er of  an  insolvent  lumber  companv  property  of 
the  lumber  company  consisting  of  a  tramroad 
and  right  of  way  across  certain  lands,  the  re- 
ceiver announclDg  at  the  sale  that  he  would 
sell  the  property  free  from  all  liens  and  incum- 
brances, and  it  developed  that  the  companv  did 
not  own  all  of  the  right  of  way,  the  purchaser 
cannot  complain  where  he  was  allowed  to  deduct 
frpm  the  purchase  price  the  sum  expended  in 
securing  this  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  §  142.»] 

2.  Receivers   (§   136*)— Sales— Interest  ow 
Purchase  Price. 

Where  a  purchaser  at  a  receiver's  sale 
never  tendered  the  sum  adjudged  by  the  court 
to  be  due  by  him,  he  must  pay  interest  thereon. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  9  136.*] 

Appeal  from  Superior  Court,  New  Hanover 
County;   Guion,  Judge. 

Proceedings  between  C  M.  Whltlock  and 
the  Auburn  Lumber  Company.  From  a  de- 
cree disallowing  exceptions  filed  by  a  pur- 
chaser of  property  of  the  lumber  company 
from  Its  receiver,  the  purchaser,  T.  B.  Pierce, 
appeals.    Affirmed. 

This  appeal  presents  the  following  facts 
for  consideration:  The  defendant,  an  Insol- 
vent corporation,  was  placed  In  the  hands  of 
Cameron  F.  McRae,  receiver.  Its  property 
consisted  of  a  sawmill  plant,  timber  rights, 
tramroad,  rights  of  way,  etc.  During  the 
progress  of  the  litigation  an  order  was  made 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  &  Am.  Digs.  1907  to  date,  &  Report«r  Indezef 
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transferring  the  rights  of  certain  creditors 
asserting  liens  upon  certain  of  the  compansr's 
property  to  the  fund  to  be  derived  from  the 
sale  by  the  receiver,  and  an  order  of  sale 
was  made.  Pursuant  to  said  order,  the  re- 
ceiver executed  the  order  of  sale  on  October 
3,  1903,  when  T.  B.  Pierce  became  the  last 
and  highest  bidder  for  $3,141.  The  sale  was 
duly  reported  and  confirmed,  and  the  pur^ 
chaser  has  paid  $2,265.32  of  the  purchase 
price,  leaving  unpaid  $8€(b.68.  At  the  sale 
the  receiver  announced  that,  by  an  order  of 
court,  all  liens  held  by  creditors  against  the 
property  had  been  transferred  from  the  prop- 
erty to  the  funds  to  be  derived  from  sale, 
and  that  he  would  sell  the  property  of  the 
lumber  company,  including  timber,  mill  plant, 
buildings,  tramroad,  etc.,  free  from  liens  or 
incumbrances.  It  Is  also  found  as  a  fact 
by  the  referee  to  whom  the  matter  was  re- 
ferred by  the  jury  that  both  the  receiver  and 
the  purchaser  understood  and  believed  that 
the  company  owned  rights  of  way  over  all 
the  lands  on  which  the  tramway  was  located. 
This  tramroad  was  about  six  miles  in  length, 
running  from  the  mill  to  the  Atlantic  Goast 
Line  Railroad,  and  was  valuable  In  getting 
the  lumber  from  the  mill  to  the  railroad.  It 
developed  after  the  sale  that  the  company 
did  not  own  the  right  of  way  across  all  the 
lands  between  its  mill  and  the  railroad,  and 
the  purchaser,  Pierce,  was  forbidden,  two 
years  after  his  purchase  and  possession  there- 
under, to  longer  use  the  tramroad  on  certain 
lands  over  which  it  passed;  thereby  the  tram- 
road  was  rendered  ineffective  for  its  purpose, 
and  the  purchaser  hauled  a  large  quantity 
of  lumber  to  another  station  at  an  Increased 
cost  to  him.  It,  however,  developed,  and  this 
fact  is  so  found  by  the  referee  and  adopted 
by  the  court,  that  the  purchaser  acquired  the 
use  of  the  right  of  way  over  the  land  of  one 
of  the  contrariant  owners  for  $20,  and  this 
sum  was  allowed  the  purchaser,  Pierce,  as  a 
credit  on  the  balance  due,  and  that  he  ac- 
quired the  right  of  way  over  the  land  of  the 
only  other  objecting  landowner  without  the 
payment  of  any  money  or  other  thing  of  val- 
ue. His  honor  disallowed  the  exceptions  fil- 
ed by  the  purchaser  to  the  findings  of  the  ref- 
eree, among  them  a  claim  for  damages  for  the 
difference  in  the  cost  of  hauling  the  lumber, 
adopted  his  findings,  and  gavw  Judgment 
against  the  purchaser  for  the  ball^nce,  $865.68 
less  $20,  paid  as  aforesaid,  and  interest  from 
October  10,  1903,  the  day  of  sale.  The  pur- 
chaser excepted,  and  appealed  to  this  court. 

Stevens,  Beasley  &  Weeks,  for  appellant 
Meares  &  Ruark,  for  receiver. 

MANNING,  J.  In  speaking  of  the  charac- 
ter of  the  reference  In  such  cases  as  this,  and 
of  the  power  of  the  courts  over  the  findings 
of  the  referee,  this  court  said  In  Tate,  Treas., 
T.  Davis  (at  this  term)  67  S.  E.  503,  a  case 
•Imilar  to  this:   '*The  reference  was  not  one 


made  under  the  provisions  of  the  Code  of 
Civil  Procedure,  where  a  referee  Is  appoint- 
ed to  hear  and  determine  Issues  raised  by  the 
pleadings  in  a  civil  action.  It  is  mere  in- 
quiry made  at  the  direction  of  a  chancellor, 
who  wishes  to  inform  his  conscience  as  to  the 
Justice  of  a  demand  made  on  a  fund  In  his 
control.  He  may  set  aside  ex  mero  motu  the 
recommendations  of  the  referee  or  master, 
and  examine  into  the  facts  himself."  The 
Judge,  sitting  as  a  chancellor  in  such  mat- 
ters, may  adopt  the  findings  of  the  person 
appointed  by  him  to  hear  the  evidence  and  re- 
port his  findings  of  fact,  using  the  same  evi- 
dence taken  in  such  hearing,  or  hearing  addi- 
tional evidence,  or  the  Judge  may  reject  such 
findings  as  he  may  disapprove,  and  determine 
the  matter  upon  the  facts  so  found  by  him, 
and  adjudge  the  result  thereupon.  The  con- 
tention of  the  appellant  is  that  the  sale  by 
the  receiver  was  a  Judicial  sale,  and  he  had 
the  right  to  assume  that  he  offered  a  good 
title,  the  entire  title,  as  the  sale  of  a  less  es- 
tate or  Interest  was  not  expressly  mentioned 
in  the  face  of  the  decree,  or  clearly  implied 
from  the  nature  of  the  sale.  Shields  v.  Allen. 
77  N.  0.  376 ;  Edney  v.  Edney,  80  N.  C.  81 ; 
Carraway  v.  Stancill,  137  N.  O.  472,  49  S.  E. 
957. 

The  question  whether  the  sale  of  the  prop- 
erty of  an  insolvent  corporation  is  a  Judicial 
sale,  within  the  comprehension  of  the  princi- 
ple stated  in  the  three  cases  above  cited,  is 
an  interesting  question,  but  we  do  not  think 
it  is  presented  by  this  appeal ;  for,  conceding 
that  it  is  a  Judicial  sale  and  embraced  with  hi 
the  rule  stated,  it  is  found  by  the  referee  and 
his  findings  adopted  by  the  Judge  that  in  the 
two  particulars  wherein  the  purchaser  claims 
he  has  ^Buffered  any  loss  or  inconvenience,  to 
wit,  in  securing  the  right  of  way  over  the 
land  of  Frederick  and  over  the  land  of  the 
Carlton  heirs,  he  paid  $20  for  the  former, 
which  was  allowed  as  a  credit,  and  that  to 
acquire  the  latter  cost  him  nothing.  Upon 
the  general  question  as  to  the  application  of 
the  principle  stated  in  the  cases  cited  above, 
in  Smith  on  Receivership,  f  34,  p.  100,  it  is 
said:  "As  to  the  title  and  condition  of  the 
property,  the  rule  of  caveat  emptor  applies, 
and  the  purchaser  takes  the  property  sub- 
ject to  all  liens,  or  outstanding  interests 
therein."  Gluck  &  Becker's  Receiver  of  Cor- 
porations, §{  39,  40,  pp.  100,  117;  Alderson 
on  Receivers,  p.  817;  Beach  on  Receivers,  { 
73,  p.  785;  Lorch  v.  Aultman,  75  Ind.  162; 
Hackensach  Water  Co.  v.  De  Kay,  36  N.  J. 
Eq,  548.  We  will  not,  however,  determine  this 
question.  While  the  purchaser  charges  in 
his  petition  filed  that  he  relied  upon  certain 
statements  made  him  by  the  receiver  in  a 
conversation  about  the  sale,  it  is  found  as  a 
fact  that  no  misrepresentation  was  made  by 
the  receiver,  and  the  findings  expressly  nega- 
tive every  suggestion  of  fraud.  There  Is  no 
evidence  that  the  purchaser  ever  tendered  the 
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sum  adjudged  to  be  due  by  him,  and  he  is 
obliged,  therefore,  to  pay  interest 

Our  conclusion,  therefore,  is  that  there  is 
no  error  in  the  Judgment  appealed  from,  and 
it  is  affirmed. 

Affirmed. 

<152  N.  C.  179) 

PIGFORD  et  al.  v.  GRADY  et  al. 

(Supreme  Court  of  North  Carolina.     March  23, 

1910.) 

1^  Wills  (§  587*)— Constkuction— Residua- 
ry Clause. 

A  testator  bequeathed  to  several  persons  a 
sum  of  money  Vin  cash,"  and  also  made  bequests 
of  specific  articles  of  personalty,  and  then  be- 
queathed to  his  two  brothers  equally  **any  and 
all  other  property  of  any  and  all  description 
that  I  may  have  at  my  death."  At  the  time  of 
testator's  death  he  had  no  realty,  and  there 
was  not  enough  personalty  to  pay  the  pecuniary 
legacies  in  full.  Held,  that  the  bequest  to  his 
two  brothers  was  not  a  particular  bequest  or 
legacy  entitling  them  to  have  the  money  divid- 
ed pro  rata  among  the  pecuniary  legatees  and 
the  other  personalty  left  intact  for  them,  but 
was  a  residuary  clause. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1279 ;   Dec.  Dig.  §  587.*] 

2.  Wills  (8  820*)  —  Leo acies  —  Chabge  on 
Particular  Fund— Residuary  Clause. 
A  legacy  of  a  sum  of  money  "in  cash"  did 
not  make  the  legacy  a  charge  on  a  particular 
fund, '  to  the  exoneration  and  consequent  in- 
crease of  the  residuary  bequest. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8§  2114-2119,  2121 ;  Dec.  Dig.  |  820.  ♦] 

Appeal  from  Superior  Court,  New  Hanover 
County;   Guion,  Judge. 

Action  by  J.  E.  Pigford  and  others  against 
L.  B.  Grady,  administrator,  and  others.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

This  was  an  action  to  obtain  the  construc- 
tion of  the  will  of  B.  S.  Pigford.  B.  S.  Pig- 
ford  died  January  16,  1907,  in  New  Hanover 
county,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate,  in  the 
following  words: 

**North  Carolina — New  Hanover  County. 

"I,  E.  S.  Pigford,  of  above  State  and  Coun- 
ty, being  of  sound  mind  and  feeble  health, 
BO  make  and  declare  this,  my  last  will  and 
testament: 

"First  My  executor,  hereinafter  named, 
shall  give  my  body  a  decent  burial,  suitable 
to  the  wishes  of  my  friends  and  relatives,  and 
place  a  neat  tombstone  to  my  grave  and  pay 
all  the  expenses  of  such  as  may  be  necessary, 
together  with  my  just  defbts,  out  of  the  first 
moneys  which  may  come  into  his  hands,  be- 
longing to  my  estate. 

•*Second.  I  give  and  bequeath  to  my  belov- 
ed niece,  Isabel  Pigford,  one  thousand  dol- 
lars in  cash,  and  all  of  my  jewelry  of  an^  and 
all  description,  not  otherwise  bequeathed 
herein. 

•Third.  I  give  and  bequeath  to  my  beloved 


niece,  Annie  Pigford,  one  thousand  dollars  In 
cash. 

"Fourth.  I  give  and  bequeath  to  my  belov- 
ed nephew,  E3Uott  Pigford,  one  hundred  and 
fifty  dollars  in  cash. 

"Fifth.  I  give  and  bequeath  to  my  beloved 
friend,  George  W.  Chesnutt,  my  gold  watch 
with  my  initials  thereon  engraved. 

"Sixth.  I  give  and  bequeath  to  my  trust 
servant,  Washington  McNeill,  fifty  dollars  in 
cash. 

"Seventh.  I  give,  bequeath  and  devise  to 
my  beloved  brothers  J.  E.  and  T.  H.  Pigford. 
to  them  equally,  any  and  all  other  property 
of  any  and  all  description,  that  I  may  have 
at  my  death. 

"Eighth.  I  hereby  constitute  and  appoint 
my  trusty  friend,  George  W.  Chesnutt,  my 
lawful  executor,  to  all  intents  and  purposes^ 
to  execute  this  my  last  will  and  testament, 
according  to  the  true  intent  and  meaning  of 
the  same,  and  every  part  and  clause  thereof, 
to  execute  the  same  without  giving  bond. 

"Ninth.  I  hereby  declare  all  other  wills  ex- 
ecuted to  myself  void. 

"In  witness  whereof,  I,  the  said  E.  S.  Pig- 
ford, do  hereby  set  my  hand  and  seal,  this 
the  13th  day  of  May,  1905. 

"E.    S.    Pigford.    [Seal.]' 


i(* 


The  plaintllTs  are  the  brothers,  J.  B.  and 
T.  H.  Pigford.  The  defendants  are  the  ad- 
ministrator, C.  T.  Grady,  and  the  legatees 
mentioned  in  the  second,  third,  fourth,  and 
sixth  items.  The  jewelry  and  watch  he- 
queathed  have  been  delivered  to  the  proper 
legatees.  The  testator  did  not  leave  an  es- 
tate sufficient  to  pay  his  debts  and  the  lega- 
cies in  full,  tils  estate  consisted  of  the  jew- 
elry and  watch,  some  cash  in  banks,  building 
and  loan  certificates,  a  horse,  buggy,  books, 
library,  and  other  articles  of  personal  prop- 
erty. He  owned  no  land.  After  paying  his 
debts,  funeral  expenses,  and  providing  a  neat 
tombstone,  the  administrator  has  paid  Isabel 
Pigford,  now  Faison,  $425,  Annie  Pigford, 
$425,  Elliott  Pigford,  $63.75,  and  Washington 
McNeill,  $21.25.  He  has  yet  in  hand  a  bal- 
ance for  distribution.  The  contention  of  the 
plaintiffs  Is  that  the  bequest  to  them  In  the 
seventh  item  is  a  piirtieular  bequest  or  lega- 
cy, and  not  residuary,  and  that  the  money, 
less,  the  expenses,  should  be  prorated  among 
the  plaintiffs  and  defendants.  The  clerk 
ruled  against  the  plaintiffs  and  held  the  sev- 
enth item  to  be  a  residuary  clause,  and  that 
the  pecuniary  legatees  should  be  paid  pro 
rata  with  each  other,  and  on  appeal  to  the 
judge  his  honor  afllrmed  the  clerk's  rulings, 
and  the  plaintiffs  appealed  to  this  court. 

Stevens,  Beasley  &  Weeks,  for  appellants. 
Faison  &  Wright,  A.  McL.  Graham,  and  Roun- 
tree  &  Carr,  for  appellees. 

MANNING,  J.  (after  stating  the  facts  as 
above).     The  contention  of  the  plaintiffs  is 


•For  other  cases  see  same  topic  and  section  NUMBBR  In  Dec  it  Am.  Digs.  1907  to  date.  *  Reporter  IndezM 


If.  a) 


PERRETT  ▼.  BIRD. 


607 


that,  the  testator's  estate  being  Insufficient  to 
pay  his  debts,  the  expenses  of  administration, 
and  the  pecuniary  legacies,  there  ought  to  be 
a  proportionate  abatement  of  the  pecuniary 
iegaMes  in  order  that  there  might  be  some 
of  the  "all  other"  property,  bequeathed  to 
than  by  Item  7,  <ir  that,  by  the  use  of  the 
word  "cash,"  after  the  number  of  dollars  in 
each  of  the  pecuniary  bequests,  the  testator's 
Intention  was  to  charge  the  legacies  upon  a 
particular  fund,  and,  this  fund,  being  exhaust- 
ed, the  general  personal  estate  could  not  be 
called  upon  to  make  up  the  deficiency.  We 
do  not  agree  with  the  plaintiffs  in  either  con- 
tention. It  is  not  observable  from  the  will 
that  the  testator  charged  the  pecuniary  lega- 
cies against  any  particular  fund.  The  word 
"cash"  does  not  indicate  this»  but  rather  em- 
phasizes that  the  legacies  are  to  be  paid  In 
money  generally.  It  may  be,  as  is  frequent- 
ly the  case,  that  If  the  testator  could  have 
foreseen,  at  the  date  of  the  will,  the  condition 
of  his  estate  at  his  death — ^the  time  when  his 
will  would  take  effect — he  might  have  writ- 
ten it  differently.  "The  question  is  not  what 
he  might  possibly  have  intended  if  he  had 
known  that  (*ase  that  happened  to  exist  at  his 
death;  but  what  is  to  be  inferred  from  the 
will  was  his  Intention  when  he  made  It" 
Ruffln,  C.  J.,  In  Perry  v.  Maxwell,  17  N.  C. 
48S,  499.  The  testator's  estate  consisted  en- 
tirely of  personalty,  and  In  our  opinion  the 
pecuniary  legacies  are  made  a  charge  gener- 
ally upon  his  estate;  and  by  Item  7,  he  dis- 
ix)sed  of,  to  the  plaintiffs,  all  his  other  prop- 
erty not  necessary  for  the  payment  of  these 
legacies,  and  that  this  item  is.  In  effect  and 
by  intention,  a  residuary  clause. 

Our  conclusion,  we  think,  is  supported  by 
the  following  decisions  of  this  court,  and  the 
text-books  of  accepted  authority:  McGulre 
V.  Evans,  40  N.  C.  269;  Fagan  v.  Jones,  22 
N.  G.  69 ;  Graham  v.  Graham,  45  N.  C.  291 ; 
Robinson  v.  Mclver,  63  N.  C  645;  Hill  v. 
Toms,  87  N.  C  492;  Gardner  on  Wills,  p. 
418;  1  Underbill  on  Wills,  f  405;  1  Roper 
on  Legacies,  pp.  256,  284.  In  our  opinion, 
therefore,  there  was  no  error  in  the  Judg- 
ment appealed  from,  and  It  is  affirmed. 


cm  N.  c.  m) 

PERRETT  V.  BIRD. 

(Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  Wnxs  (I  607*)  --  CoNSTBUCTioN  —  Estates 
Cbbated— Fee  Simple. 

A  devise  to  testator's  son  and  the  lawful 
beirB  of  hiB  body  lawfully  begotten  would  cre- 
ate a  fee-simple  estate  under  Revisal  1905,  § 
1578.  conyerting  an  estate  entail  into  a  fee 
simple. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
dW-  f  1368;    Dec  Dig.  S  GOtfJ 

2.  Wnxs  (I  602*)  — Construction  — Estates 
Cbbated— Base  Fee. 

A  will  gave  certain  land  to  testator's  son 
D.  and  the  lawful  heirs  of  his  body  lawfully 


begotten.  Other  lands  were  given  to  another 
SOD  and  daughter,  and  the  will  provided  that, 
in  case  of  the  death  of  any  of  the  three  children, 
their  shares  should  go  to  the  surviving  one,  and, 
in  case  they  all  should  die  without  heirs  of  their 
bodies  lawfully  begotten,  it  should  go  to  others. 
Held,  that  the  clause  "and  in  case  they  all  die 
without  heirs  of  their  bodies  lawfully  begotten" 
controls  the  former  clause,  relating  to  the  death 
of  the  children,  giving  D.  a  base  and  qualified 
fee,  defeasible  on  his  death  without  lineal  de- 
scendants living. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §9  1351-1359;   Dec.  Dig.  f  602.*1 

3.  Wills  (§  602*)— Base  Feb— Tdob  of  Bx- 

COMING  Absolute. 

The  event  by  which  the  interest  of  a  dev- 
isee of  an  interest  to  pass  to  another  upon  the 
devisee's  death  without  lawful  issue  is  deter- 
mined is  not  the  death  of  testator,  but  the 
death  of  the  devisee. 

[EH.  Note.— Fop  other  cases,  see  Wills,  Cent 
Dig.  n  1851-1359 ;   Dec.  Dig.  9  e02.»] 

Appeal  from  Superior  Court,  Sampson 
County;   Cooke,  Judge. 

Controversy  submitted  without  action  be- 
tween Thomas  Perrett  and  L.  A.  Bird.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Faison  &  Wright,  for  appellant  Stevens, 
Beasley  &  Weeks,  for  appellee. 

HOKE,  J.  "Plaintiff,  having  acquired  and 
holding  the  estate  and  Interest  of  David 
Gates,  Jr.,  in  a  tract  of  land,  bargained  the 
same  to  defendant.  !#.  A.  Bird,  at  the  con- 
tract price  of  11.500,  and  agreed  to  convey 
a  good  title."  Defendant  having  refused  to 
pay  on  the  ground  that  the  title  held  and 
offered  by  the  plaintiff  was  not  a  good  one, 
the  present  controversy  was  submitted,  pur- 
suant to  law,  for  the  purpose  of  determining 
the  question.  The  title  offered  by  plaintiff 
was  alleged  and  shown  to  depend  upon  the 
proper  construction  of  the  will  of  David 
Oates,  father  of  David  Dates,  Jr.,  bearing 
date  1873,  and  In  which  David  Oates,  the 
father,  devised  certain  lands  to  three  of 
his  children,  Susan,  David,  Jr.,  and  Jethro; 
and  the  portion  devised  to  David,  Jr.,  and 
which  Includes  the  land  in  controversy,' was 
In  terms  and  in  part  as  follows:  "Item  3rd. 
I  give  and  devise  unto  my  beloved  son,  David 
Oates,  and  the  lawful  heirs  of  his  body  law- 
fully begotten,  the  other  portion  of  the  land 
I  have  given  to  his  mother  for  life  on  the 
west  side  of  the  division  line  running  north 
and  south,  containing  the  same  number  of 
acres  as  his  brother  Jethro  W.  Oates,  five 
hundred  acres,  more  or  less,  as  it  may  run 
out"  And  having,  as  stated,  devised  certain 
other  lands  to  his  daughter  Susan  and  to 
another  son,  Jethro,  the  will  further  pro- 
vides: "Item  9th.  It  is  my  desire  that  in 
case  of  the  death  of  either  of  my  three  chil- 
dren, Susan,  David  and  Jethro,  that  their 
portion  of  my  estate  shall  revert  to  the  sur- 
viving one,  and  case  they  all  die  without 
heirs  of  their  bodies  lawfully  begotten,  then 
It  shall  go  to  my  oldest  children." 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  4k  Am.  Digs.  1907  to  data,  4k  Reportar  Indexea 
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Under  our  statute  (Reyisal,  §  157S)  and 
numerous  decisions  thereon  the  estate  con- 
veyed under  the  third  item  of  the  will  of 
David  Gates,  if  that  Item  alone  applied  to 
the  question,  would  undoubtedly  have  been 
a  fee  simple  (Sessoms  v.  Sessoms,  144  N.  C. 
121,  56  S.  R  687 ;  Jones  v.  Ragsdale,  141  N. 
C.  200,  53  S.  E.  842;  Wool  t.  Fleetwood.  136 
N.  C.  460,  48  8.  E.  785,  67  L.  R.  A.  444),  but 
thlB  item  is  to  be  construed  in  connection 
with  the  provisions  of  item  9  of  the  will. 
A  perusal  of  this  item  9  gives  clear  Indica- 
tion that  the  last  clause,  **and  in  case  they 
all  die  without  heirs  of  their  bodies  law- 
fully begotten,"  should  also  be  annexed  to 
and  control  the  first  clause  of  this  item ;  this 
being  the  clear  Intent  of  the  devise,  and 
making  the  entire  item  read:  "That  in  case 
of  the  death  of  either  of  my  three  children, 
Susan,  David  and  Jethro,  without  heirs  of 
their  bodies  lawfully  begotten,  their  portion 
of  the  estate  should  revert  to  the  survivors, 
and  in  case  they  all  die  without  heirs  of 
their  bodies,"  etc.,  "then  over."  And  in  our 
opinion,  this  being  the  correct  Interpretation 
of  Item  9,  a  proper  construction  of  the  two 
items  taken  together  requires  that  the  In- 
terest conveyed  to  David  Gates,  Jr.,  by  the 
will  of  his  father,  be  declared  a  base  and 
qualified  fee,  because  defeasible  on  the  death 
of  David  Gates,  Jr.,  without  lineal  descend- 
ants living  at  the  time  of  his  death.  Daw- 
son T.  Ennett,  151  N.  G.  543,  66  S.  E.  566; 
Harrell  v.  Hagan.  147  N.  C.  Ill,  60  S.  B. 
909,  125  Am.  St  Rep.  539;  Sessoms  v.  Ses- 
soms, 144  N.  C.  121,  56  S.  B.  687;  Whitfield 
V.  Garris.  134  N.  C.  24,  45  S.  E.  904. 

The  significance  we  have  given  the  words 
•*helrs  of  their  bodies  lawfully  begotten," 
etc.,  as  used  in  item  9  of  this  will,  and  as 
equivalent  to  "an  Indefinite  succession  of 
lineal  descendants  who  may  take  by  inher- 
itance," will  be  found  approved  and  sustain- 
ed in  Harrell  v.  Hagan,  supra,  and  authori- 
ties there  cited.  And  In  the  same  case,  speak- 
ing to  the  time  when  an  estate  of  this  nature 
will  become  fixed  and  absolute,  the  court 
said:  "Under  several  of  the  more  recent 
decisions  of  the  court,  the  event  by  which 
the  Interest  of  each  is  to  be  determined  must 
be  referred,  not  to  the  death  of  the  devisor, 
but  to  that  of  the  several  takers  of  the  estate 
in  remainder,  respectively  (holders  of  base 
or  qualified  fee),  without  leaving  a  lawful 
heir" — citing  Komegay  v.  Morris,  122  N.  O. 
199,  29  S.  E.  875;  Williams  v.  Lewis,  100 
N.  C.  142»  5  S.  B.  435,  6  Am.  St  Rep.  575; 
Buchanan  v.  Buchanan,  99  N.  C.  308,  5  S.  E. 
430.  Applying  this  principle,  it  appears  "that 
David  Gates,  Jr.,"  the  devisee  referred  to  In 
item  8  of  the  will,  is  now  living,  a  married 
man,  and  has  several  children;  and,  while 
these  facts  disclose  that  the  contingency  up- 
on which  his  estate  depends  Is  happily  very 
remote,  it  still  exists;  and,  this  being  true, 


the  title  offered  by  his  grantee  Is  not  at  this 
time  a  perfect  title. 

The  authorities,  or  most  of  them,  relied  up- 
on by  plaintiff  as  contravening  this  position* 
notably  as  In  Weatherly  v.  Armfield,  30  N. 
C.  25,  will  be  found  to  apply  to  instruments 
bearing  date  prior  to  the  act  of  1827,  as  em- 
bodied in  Revisal,  f  1581.  Prior  to  that  act, 
the  limitation  In  this  will  on  the  estate  of 
David  Gates,  Jr.,  "in  case  he  die  without 
heirs  of  his  body  lawfully  begotten,"  would 
have  been  held  void  as  being  too  remote; 
but  this  Interpretation  operating  as  It  did 
in  many  Instances  to  frustrate  the  evident 
Intention  of  the  testator,  the  act  In  question 
was  passed  materially  affecting  the  construc- 
tion which  formerly  prevailed,  and  provid- 
ing as  follows:  "E3very  contingent  limita- 
tion in  any  deed  or  will,  made  to  depend  up- 
on the  dying  of  any  person  without  heir  or 
heirs  of  the  body,  or  without  issue  or  issues 
of  the  body,  or  without  children,  or  offspring, 
or  descendant  or  other  relative,  shall  be  held 
and  interpreted  a  limitation  to  take  effect 
when  such  person  shall  die,  not  having  such 
heir,  or  issue,  or  child,  or  offspring,  or  de- 
scendant or  other  relative  (as  the  case  may 
be)  living  at  the  time  of  his  death,  or  bom 
to  him  within  ten  lunar  months  thereafter, 
unless  the  intention  of  such  limitation  be 
otherwise,  and  expressly  and  plainly  decla> 
ed  in  the  face  of  the  deed  or  will  creating 
it:  Provided,  that  the  rule  of  construction 
contained  in  this  section  shall  not  extend  to 
any  deed  or  will  made  and  executed  before 
the  fifteenth  of  January,  one  thousand  eight 
hundred  and  twenty-eight." 

There  was  error  in  the  ruling  that  the 
grantee  of  David  Gates,  Jr.,  has  a  perfect  ti- 
tle to  the  land  bargained  to  defendant  and 
the  Judgment  to  that  effect  must  be  reversed. 

Reversed. 

(1B2  N.  C.  TVS) 

STATE  V.  SMITH. 

(Supreme  Court  of  North  Carolina.    March  23* 

1910.) 

Cbihinax  Law  (f  37*)  ~  Entrapment  — SAiiS 
OF  Liquor— Bar  to  Prosecution. 

It  is  DO  defense  to  a  j^rosecution  for  an  of- 
fense, not  against  an  individual,  but  against  Uie 
public,  as  an  illegal  sale  of  liquor,  that  the  one 
buying  it  did  so  not  for  bis  own  use,  but  with 
money  furnished  by  the  chief  of  police  to  make 
the  purchase,  with  the  view  of  having  the  seller 
indicted  and  convicted. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law* 
Cent.  Dig.  fi  42 ;   Dec.  Dig.  §  87.*] 

Appeal  from  Superior  Court,  Wake  Coun* 
ty;   W.  R.  Allen,  Judge. 

Stephen  Smith  appeals  from  a  conviction. 
Affirmed. 

Douglass  &  Lyon,  for  appellant  The  A^ 
tomey  General;  for  the  State. 

CLARK,  C  J.  The  defendant  was  indict* 
ed  for  retailing  whisky.     The  evidence  for 
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the  state  tended  to  show  that  J.  P.  Stell,  the 
chief  of  police  of  Raleigh,  furnished  certain 
money  to  witness  Hammock  with  which  to 
buy  liquor,  and  also  additional  pay  for  his 
services  in  the  matter,  and  under  orders  of 
the  chief  of  police  he  went  to  the  defendant, 
in  company  with  one  Pope,  a  city  policeman, 
and  purchased  intoxicating  liquor  of  the  de- 
fendant, with  the,  view  of  having  him  indict- 
ed and  punished  in  the  court  of  the  police 
Justice  of  the  city  of  Raleigh. 

The  sole  question  presented  by  the  appeal 
Is  whether  this  conduct  on  the  part  of  the 
chief  of  police  is  a  bar  to  the  prosecution. 
In  McLean  on  Criminal  Law,  §  118^  it  is  said: 
"A  question  analogous  to  that  discussed  in 
the  preceding  section,  and  yet  depending  for 
its  solution  on  somewhat  different  principles. 
Is  as  to  whether  one  who  has  been  decoyed 
into  a  criminal  act  for  the  purpose  of  se- 
curing his  detection  and  punishment  is  re- 
lieved from  criminal  liability  by  that  fact 
It  is  sometimes  suggested  that  it  is  very  im- 
proper and  unworthy  conduct  on  the  part  of 
prosecuting  officers  to  Induce  men  to  be  crim- 
inals for  the  purpose  of  securing  their  convic- 
tion, and  such  conduct  has  been  criticised; 
but  it  is  a  well-settled  principle  that  the 
wrongful  acts  of  officers  of  the  state  in  con- 
nection with  a  prosecution  will  not  be  im- 
puted to  the  state  so  as  to  excuse  the  de- 
fendant from  criminal  liability  for  what  he 
actually  does." 

City  of  Evanston  v.  Myers,  172  111.  266,  50 
N.  E.  204,  is  directly  in  point.  "A  driver  of 
a  beer  wagon  who  sells  beer  in  violation  of 
a  city  ordinance  is  liable  to  punishment, 
though  the  city  furnished  the  money  and 
employed  the  purchaser  as  a  detective  to  dis- 
cover violations  of  the  ordinance,  where  no 
fraud  or  deceit  was  used  in  the  purchase  or 
any  inducement  offered  than  a  willingness  to 
buy.**  In  Rater  v.  State,  40  Ind.  508,  It  Is 
held  that  "the  fact  that  a  party  was  deceived 
into  violation  of  the  law  by  one  who  was 
employed  as  a  detective  will  not  be  a  Justifi- 
cation." In  People  v.  Rush,  113  Mich.  539, 
71  N.  W.  863,  it  is  held:  *-The  fact  that  a 
witness  to  whom  an  unlawful  sale  of  liquor 
was  made  was  employed  by  the  prosecuting 
attorney  as  a  detective  with  a  view  to  re- 
spondent's prosecution  is  no  defense."  Many 
other  cases  are  to  the  same  purport.  Among 
them  Grimm  v.  U.  S.,  156  U.  S.  604,  15  Sup. 
Ot.  470,  39  L.  Ed.  550,  where  a  detective  sus- 
pecting a  person  was  using  the  mail  for  send- 
ing out  obscene  matter  wrote  a  letter  In  re- 
sponse to  which  the  defendant  mailed  such 
matter.  It  was  held  that  the  defendant 
could  not  set  up  the  defense  that  but  for 
such  application  he  would  not  have  sent  out 
this  response.  In  People  v.  Everts,  112  Mich. 
194,  70  N.  W.  430,  and  People  v.  Rush,  113 
Mich.  539,  71  N.  W.  863,  it  was  held  no  de- 
fense in  an  indictment  for  an  unlawful  sale 
of  liquor  that  It  was  made  to  a  detective 


f  sent  by  a  prosecuting  attomeiy  that  he  might 
use  such  purchase  and  sale  as  evidence.  In- 
deed, the  authorities  are  numerous,  and  it 
would  cripple  the  efTectlve  enforcement  of  the 
criminal  law  if  it  were  not  permissible  to 
thus  procure  evidence. 

There  are  some  seeming  exceptions,  for 
Instance  in  larceny,  whenever  the  conduct 
of  the  owner  amounts  to  a  consent  that  his 
property  may  be  talcen.  The  reason  is  that 
in  larceny  it  is  an  indispensable  element  of 
the  offense  that  the  property  shall,  be  taken 
"against  the  will  of  the  owner."  Also  in 
proceedings  for  divorce,  if  the  plaintiff  se- 
cures some  one  to  entice  the  defendant  into 
illicit  acts.  The  reason  is  that  "connivance" 
is  always  a  bar  to  the  plaintifTs  cause  of  ac- 
tion. Dennis  v.  Dennis,  68  Conn.  186,  36  Atl. 
34,  34  L.  R.  A.  449,  57  Am.  St.  Rep.  95.  But 
as  to  prosecution  for  offenses,  not  against 
individuals,  but  against  the  public,  like  the 
present,  it  is  no  defense  that  the  Illegal  sale 
was  made  to  a  party  who  bought  not  for  his 
own  use,  but  to  aid  In  convicting  the  seller. 
It  is  not  the  motive  of  the  buyer,  but  the 
conduct  of  the  seller,  which  is  to  be  consid- 
ered. 

The  Attorney  General  In  concluding  his 
brief  says:  "In  the  case  at  bar  it  does  not 
appear  that  the  chief  of  police  told  Hammock 
to  induce  any  sale.  Fle  simply  furnished  the 
money  and  told  him  to  endeavor  to  buy  the 
liquor.  The  officer  doubtless  had  the  best  of 
reasons  for  believing  there  was  a  live  'tiger* 
in  the  house  of  defendant.  He  put  out  his 
bait,  and  the  tiger,  for  all  his  cunning,  'bolt- 
ed it,'  and  now  complains  that  the  law  of  the 
Jungle  was  violated,  else  he  would  not  have 
been  entrapped."  The  defendant's  counsel 
In  reply  to  this  strenuously  contended  that 
his  client  was  a  donkey,  not  a  tiger.  As  to 
that  controversy,  "Non  nostrum  est,  tantas 
componere  lites." 

In  the  appeal,  we  find  no  error. 


(162  N.  C.  206) 
HIGSON  et  ux.  v.  NORTH  RIVER  INS.  CO. 

(Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  INSUBANCE   (§    559*)  — Proof    op    Loss  — 
Waiver  bt  Denial  of  Liability. 

Where  insurer  denies  all  liability  on  a  pol- 
icy, it  waives  a  provision  therein  requiring 
proofs  of  loss. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1391, 1392;  Dec.  Dig.  §  559.»] 

2.  Insurance  (5  539*)  —  Poliot  —  Construc- 
tion—Forfeiture. 

A  provision  forbidding  suit  upon  the  policy 
until  60  days  after  the  filing  of  proofs  of  loss  is 
a  continuing  one,  and  a  failure  to  file  sucb 
proofs  withm  00  days  after  the  fire  does  not 
work. a  forfeiture  of  the  policy,  where  there  are 
no  words  of  forfeiture  annexed  to  the  failure  to 
file  proofs. 

[E3d.   Note.— For  other  cases,   see  Insurance, 
I  Dec.  Dig.  §  539.*] 
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3.   INSURANCX  (§  146^  —  POUOT  —  CONSTRUC- 
TION. 

A  fire  policy  being  written  by  the  insurer 
will  be  construed  most  strongly  against  it. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  205 ;   Dec.  Dig.  §  140.*] 

4.  Insurance  (5  570*)— Provision  for  Arbi- 
tration—Waiver BY  Denial  of  Liability. 

A  provision  in  a  fire  policy  for  arbitration 
of  the  insurer's  liability  thereunder  is  waived 
by  the  insurer's  denial  of  all  liability. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1436-1438 ;   Dec.  Dig.  i  B76.»] 

5.  Insurance  (8  65S*)— Action  on  Policy— 
Admissibility  of  Evidence. 

In  an  action  on  a  fire  policy  on  a  boat, 
where  the  insurer  denied  insured's  ownership  of 
the  property,  the  bill  of  sale  of  the  boat  was  ad- 
missible to  show  insured's  title. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1078,  1679 ;   Dec  Dig.  S  653.*] 

6.  Insurance  (|  664*)— Action  on  Policy— 
Admissibility  of  Evidence. 

In  an  action  on  a  fire  policy,  where  the 
defense  was  Insured's  failure  to  make  proof  of 
loss  and  to  comply  with  a  provision  for  arbitra- 
tion in  the  policy,  evidence  to  show  defendant's 
denial  of  all  llabilit^r  on  the  policy  before  com- 
mencement of  the  suit  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  1687,  1688,  1699;    Dec.  Dig.  S 

Appeal  from  Superior  Court,  Pitt  County, 
Gulon,  Judge. 

Action  by  W.  B.  Higson  and  wife  against 
the  North  River  Insurance  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Moore  &  Long,  for  appellant.  Skinner  & 
Whedbee,  for  appellees. 


WALKER,  J.  This  action  was  brought  to 
recover  the  amount  of  a  policy  issued  by  the 
defendant  to  the  plaintiff  upon  a  steamboat 
The  ship  was  destroyed  by  fire,  and  the  com- 
pany denied  its  liability,  both  before  and 
after  the  suit  was  brought,  for  the  reason 
that  the  husband  of  the  feme  plaintiff  had 
caused  the  boat  to  be  burned  in  order  to  se- 
cure the  insurance.  The  following  issues 
were  submitted  to  the  jury: 

"(1)  Was  the  feme  plaintiff  the  owner  of 
the  steamer  Isabelle,  described  in  the  plead- 
ings, at  the  time  of  her  destruction  by  fire, 
as  alleged  in  the  complaint?    Answer:    Yes. 

"(2)  Did  the  plaintiff  furnish  and  forward 
to  the  defendant  proofs  of  loss  of  said  steam- 
er Isabelle  within  60  days  after  the  fire 
which  destroyed  the  same,  in  accordance 
with  the  provisions  of  the  policy  set  out  in 
the  pleadings?    Answer:     No. 

''(3)  Was  this  action  instituted  within  60. 
days  after  the  furnishing  of  said  proofs  of 
loss,  if  any  such  were  furnished,  as  provided 
for  in  said  policy?    Answer:    No. 

"(4)  Prior  to  the  institution  of  this  ac- 
tion, did  the  plaintiff  tender  to,  or  demand 
of,  the  defendant  the  submission  of  the  loss 
and  an  ascertainment  thereof  to  arbitration 


and  appraisal,  as  is  provided  In  laid  policy  r 
Answer :    No. 

*'(5)  Has  the  plaintiff  complied  with  the 
safd  terms  of  the  policy  as  conditions  of  her 
right  to  maintain  this  action?    Answer:    No. 

**(G)  Did  the  defendant,  by  its  acts  and 
declarations,  made  and  done  prior  to  the  in- 
stitution of  this  action,  waive  the  duty  of 
the  plaintiff  to  comply  w4th  the  conditions 
mentioned  in  issues  numbered  2,  3,  4,  and 
5?    Answer:    Tes. 

**(7)  Did  the  defendant  by  its  acts  and  dec- 
larations and  the  denials  of  liability,  as  set 
out  in  the  answer  verified  and  filed  by  it  in 
this  cause,  waive  the  duty  of  the  plaintiff 
to  comply  with  the  conditions  mentioned  in 
issues  numbered  2»  8,  4,  and  6?  Answer. 
Yes. 

"(^  In  what  amount  is  the  defendant 
company  indebted  to  the  plaintiff  by  reason 
of  the  execution  of  the  policy  of  insurance 
referred  to  in  the  complaint  and  answer, 
and  the  subsequent  burning  and  loss  of  the 
said  steamer  Isabelle?  Answer:  $1,500, 
with  interest  from  the  date  of  this  action." 

It  will  be  observed  that  the  defendant  did 
not  tender  any  issue  as  to  the  very  serious 
charge  made  against  the  plaintiff's  husband, 
even  if  an  affirmative  finding  upon  such  an 
issue  would  have  acquitted  the  defendant 
company  of  liability,  without  any  allegation 
and  finding  by  the  Jury  of  collusion  on  her 
part  The  sole  question  presented  is  wheth- 
er the  failure  to  give  notice  of  the  loss  and 
to  file  proofs  of  the  same  are  sufficient  to  de- 
feat the  plalntifTs  recovery.  The  pleadings 
and  the  findings  of  the  Jury,  under  a  very 
fair,  impartial,  and  clear-cut  charge  from 
Judge  Guion,  shows  conclusively  that  this 
cannot  be  so,  if  we  are  to  be  guided  by  the 
established  principles  of  the  law  in  such 
cases.  The  defendant  doep  not  come  before 
this  court  in  a  way  which  entitles  it  to  a 
favorable  consideration  of  the  case  in  its  be- 
half. Insurance  companies  should  deal  hon- 
estly and  fairly  with  their  patrons,  and,  aft- 
er they  have  received  the  premiums  upon  the 
risk  undertaken  by  them,  they  should  not 
attempt  to  avoid  their  responsibility  by 
merely  technical  defenses,  especially  when 
those  defenses  are  absolutely  without  any 
substantial  merit  Their  right  to  the  trust 
and  conQdence  of  the  public  is  necessarily 
based  upon  the  public  confidence  in  them. 
If  they  ask  the  public  to  trust  them,  they 
must  at  least  not  show  themselves  unworthy 
of  this  confidence.  We  must  not  be  under- 
stood as  condemning  the  general  principle 
of  insurance,  as  founded  upon  a  false  and 
unsafe  confidence,  but  we  do  say  that  the 
Integrity  of  the  company  which  insures,  and 
upon  the  faith  of  which  it  obtains  the  pat- 
ronage of  the  public,  should  l>e  sacredly 
maintained,  otherwise  Insurance  is  but  a 
"game  of  chance,"  depending  for  its  value 
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to  the  insured,  upon  the  honesty  and  good 
management  of  indlyidnals.  We  will  always 
hold  them  to  their  contract,  as  written  In 
their  policies,  without  adhering  too  much  to 
the  letter,  but  looking  to  the  substance  of 
their  undertaking. 

Let  us  apply  these  general  observations  to 
the  facts  of  this  case.  It  must  be  conceded 
that  the  only  defense  which  the  Insurance 
company  pleads  relates  to  the  failure  of  the 
plaintiff,  the  insured,  to  file  a  notice  and 
proof  of  loss,  and  yet  prior  to  the  bringing 
of  the  suit,  and  by  its  answer,  too,  the  in- 
surance company  denied  outright  its  liability 
upon  the  ground  that  the  husband  of  the 
feme  plaintiff  had  burned  the  boat;  in  oth- 
er words,  had  committed  an  outrageous  act 
of  incendiarism.  If  this  invalidated  the  poli- 
cy, so  that  the  plaintlfT  cannot  recover  upon 
it,  why  did  not  the  defendant  rely  upon  it 
and  ask  the  jury  under  instructions  from  the 
court  to  pass  upon  an  allegation  which  it 
deemed  so  vital  in  this  litigation?  But  it 
did  not,  and  preferred  to  rest  Its  defense  up- 
on a  technical  failure  to  comply  with  cer- 
tain provisions  of  the  policy  which  did  not 
at  all  affect  the  liability  of  the  company,  but 
related  altogether  to  the  measure  of  damages 
— the  quantum  of  the  plaintifiTs  recovery. 
At  this  stage  of  the  case,  the  defendant  Is 
met,  and  his  objection  answered,  by  the  case 
of  Gerringer  v.  Insurance  Co.,  133  N.  C.  407, 45 
S.  B.  773,  wherein  the  court,  quoting  from 
May  on  Insurance  (4th  Ed.)  9  469,  thus  states 
the  law:  "A  distinct  denial  of  liability  and 
refusal  to  pay  on  the  ground  that  there  is 
no  contract,  or  that  there  is  no  liability,  Is  a 
waiver  of  the  condition  requiring  proofs  of 
loss.  It  is  equivalent  to  a  declaration  that 
they  will  not  pay,  though  the  proofs  be  fur- 
nished; and  to  require  the  presentation  of 
proofs  In  such  a  case,  when  It  can  be  of  no 
importance  to  either  party,  and  the  conduct 
of  the  party  in  whose  favor  the  stipulation 
la  made  has  rendered  It  practically  superflu- 
ous, is  but  an  idle  formality,  the  observance 
of  which  the  law  will  not  require."  The  Su- 
preme Court  of  the  United  States  in  Life 
Ins.  Co.  v.  Pendleton,  112  U.  S.  696,  5  Sup. 
Ct  314,  28  L.  Ed.  866,  uses  the  followiug 
language:  "The  plaintiffs  in  error  furtber 
contend  tliat  the  charge  was  erroneous  in 
bolding  that  no  formal  proof  of  the  death 
of  8.  H.  Pendleton  was  necessary  in  this 
case.  On  this  point  the  charge  was  as  fol- 
lows: 'Ib  to  the  proof  of  loss  not  being  filed. 
It  it  conceded  that  notice  of  the  death  was 
i^ven.  If,  when  that  was  done,  the  agents 
of  the  company  repudiated  all  liability  and 
Informed  the  parties  that  the  policy  had 
lapsed,  then  no  proof  of  loss  was  required  by 
them,  and  the  failure  to  file  them  cannot 
alter  the  case.'  We  think  that  there  was  no 
error  in  ttiia  instruction.  The  weight  of  au- 
thority is  in  favor  of  the  rule  that  a  distinct 
denial  of  liability  and  refusal  to  pay  on  the 
g^round  that  there  is  no  contract  or  that 
there  is  no  liability,  1b  a  waiver  of  the  condi- 


tion requiring  proof  of  loss  or  death.  It  is 
equivalent  to  a  declaration  that  they  will  not 
pay,  though  the  proof  be  furnished.  Mr. 
Justice  Bradley  further  says  that:  *Tbe  pre- 
liminary proof  of  loss  or  death  required  by 
a  policy  is  intended  for  the  security  of  the 
Insurers  in  paying  the  amount  insured.  If 
they  refuse  to  pay  at  all.  and  base  their  re- 
fusal upon  some  distinct  ground,  without 
reference  to  the  want  or  defect  of  the  pre- 
liminary proof,  the  occasion  for  it  ceases, 
and  will  be  deemed  to  be  waived.  And  this 
can  work  no  prejudice  to  the  insurers,  for,  in 
an  action  on  the  policy,  the  plaintiff  would  be 
obliged  to  prove  the  death  of  the  person 
whose  life  was  insured,  whether  the  pre- 
liminary proofs  were  exhibited  or  not.'" 
The  court  says  in  Gerrlnger's  Case  that  the 
clause  in  the  policy  requiring  proofs  of  loss 
to  be  filed  with  the  company,  and  forbidding 
the  bringing  of  any  suit  upon  the  policy  un- 
til 60  days  have  elapsed  after  the  filing  of 
the  proofs,  Is  a  continuing  one.  It  does  not 
mean  that  a  failure  to  file  proofs  within  60 
days  after  the  occurrence  of  the  fire,  works 
a  forfeiture  of  the  policy.  We  say  now  that 
such  an  interpretation  of  the  policy  would 
clearly  be  against  the  letter  and  spirit  of 
the  contract  and  certainly  unjust.  The  true 
Intent  of  the  parties  was,  as  decided  in  the 
case  cited,  that  no  suit  should  be  brought 
until  60  days  have  elapsed  after  the  filing 
of  the  proofs.  There  are  no  words  of  for- 
feiture annexed  to  the  failure  to  file  proofs 
of  loss.  The  policy  was  written  by  the  de- 
fendant, and  will  be  construed  most  strong- 
ly against  it  If  it  intended  that  the  plain- 
tiff should  lose  her  Insurance  by  failing  to 
file  proofs  of  her  loss,  It  should  have  said  so 
in  plain  and  unambiguous  language.  Having 
failed  to  do  so,  we  must  construe  the  con- 
tract as  we  find  It  expressed  in  the  words 
chosen  by  the  defendant.  The  case  of  Ger- 
ringer V.  Insurance  Company  is  sustained  by 
the  great  weight  of  authority.  The  authori- 
ties cited  in  the  opinion  of  the  court  are  all 
sufficient  to  support  the  conclusion  we  then 
reached  in  regard  to  the  question  under  con- 
sideration. We  merely  add  the  following: 
Insurance  Co.  v.  Edmundson,  104  Va.  486; 
52  S.  E.  350;  Dibbrell  v.  Insurance  Co.,  110 
N.  C.  103,  14  8.  B.  783,  28  Am.  St  Rep.  678 ; 
Strauss  v.  Insurance  Co.,  128  N.  C.  64,  38 
S.  E.  256;  19  Cyc.  p.  858,  f  B,  and  case^ 
cited  in  note  7.  The  promise  as  to  arbitra- 
tion refers  only  to  the  ascertainment  of  the 
amount  of  the  loss  and  falls  easily  and  nat- 
urally within  the  general  principle  we  have 
stated  with  reference  to  the  proof  of  loss. 
19  Cya  857,  I  2,  note  83;  Jordan  y.  Insur- 
ance Co.  (Nov.  24,  1909)  151  N.  0.  341,  66 
S.  B.  206. 

We  have  carefully  examined  the  excep- 
tions to  the  evidence,  and  find  no  real  merit 
in  any  one  of  them.  It  would  unnecessarily 
prolong  this  opinion  to  consider  them,  one 
by  one.  We  may  remark,  though,  that  as 
the  defendant  denied  the  plaintiff's  owner- 
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ship  of  the  boat.  It  was  surely  competent  to 
show  her  title  by  the  bill  of  sale.  Why  not? 
The  other  exceptions  to  the  testimony  relate 
to  the  defendant's  denial  of  liability  before 
this  suit  was  brought.  If  the  agent  sent  by 
the  company  to  adjust  and  settle  the  loss 
denied  all  litibility  of  the  company  upon  the 
policy,  out  and  out,  why  wtas  the  plaintiff  not 
compelled  to  prove  it?  The  testimony  to 
show  this  fact  was  brought  before  the  court 
in  a  competent  way,  and  the  fact  itself  was 
relevant  to  the  issues  evolved  from  the 
pleadings. 

The  motion  to  nonsuit  was,  of  course, 
properly  overruled.  The  defendant  will  not 
be  permitted  to  **blow  hot  and  cold."  It 
must  be  fair  with  the  plaintiff  and  choose 
upon  what  plea  it  will  rely.  It  may  set  up 
inconsistent  pleas,  but  this  does  not  mean 
that  it  can  succeed  in  the  case  as  to  both 
pleas,  when  one  of  its  defenses  necessarily 
destroys  the  other. 

We  find  no  error  in  the  trial  of  the  cause, 
and  we  must  so  adjudge. 

No  error. 


(152  N.  C.  211) 

WHITFIELD  et  al.  v.  ROWLAND  LUMBER 

CO. 

{Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  Loos  AND  Logging  (§  8*)— Sai^b  of  Tnc- 
BER-<toNTR  ACT— Construction. 

Where  defendant's  grantor  sold  defendant 
*'all  the  merchantable  pine  timber  from  12 
inches  square  at  the  stump  and  upwards"  to  be 
cut  and  removed  within  15  years,  the  measure- 
ment referred  to  the  date  of  the  deed. 

[Ed.  Note. — For  other  cases,  see  Logs  and  Log- 
ging, Dec.  Dig.  §  3.*] 

2.  Logs  and  Logging  (§  3*)— Timber— Sale— 
"Merchantable  Pine  Timber  Twelve 
Inches  Square." 

Where  defendant's  grantor  sold  all  the 
^'merchantable  pine  timber  12  inches  square"  on 
certain  land,  defendant  was  only  entitled  to  tim- 
ber that  would  square  12  inches  at  the  date  of 
the  deed,  excluding  the  bark. 

[Ed.  Note.— For  other  cases,  see  Logs  and  Log- 
ging, Dec  Dig.  S  3.*] 

3.  Appeal  and  Error  (S  1050*)— Harmless 
eirrorr-admission  of  evidence. 

In  a  suit  for  damages  sustained  by  de- 
fendant's cutting  timber  on  plaintiff's  land  not 
within  a  contract  of  sale  of  all  the  timber  that 
would  square  12  inches  in  September,  1892,  evi- 
dence as  to  the  number  of  trees  over  27  inches 
in  diameter  waa  irrelevant,  though  not  prej- 
odicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4154;    Dec  Dig.  f  1050.*] 

4.  Evidence  (§  471*)  —  Opinion  Evidence  — 
Age  of  Tree. 

In  an  action  for  cutting  timber  on  plaintiff's 
land  not  within  a  contract  of  sale,  the  court  did 
not  err  in  permitting  a  witness  to  count  the 
rings  on  a  block  of  wood  to  show  the  age  of  the 
tree;  whether  there  is  one  ring  for  each  year's 
growth  being  a  question  of  fact  for  the  jury,  and 
not  of  law. 

[Ed.    Note.— For   other  cases,    see   Evidence, 
Dec.  Dig.  §  471.»] 


5.  Trial  (§  133*)— Misconduct  of  Counsel- 
Correction. 

On  objection  to  the  argument  of  counsel, 
it  is  within  the  court's  discretion  not  to  stop 
counsel,  but  to  correct  the  matter  in  the  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  316;    Dec.  Dig.  9  133.  •] 

6.  Damages  (§  112*)— Injuries  to  Realty- 
Trees. 

Where  defendant  cut  trees  on  plaintiff's 
land  not  within  a  contract  of  sale,  plaintiff  was 
entitled  to  recover  the  value  of  the  trees  unlaw- 
fullv  cut,  and  also  any  damages  proved  to  the 
land  and  undergrowth  by  the  unlawful  cutting 
and  removing  of  trees  under  contract  size. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  281-283 ;   Dec.  Dig.  S  112.*] 

7.  Damages  (fi  163*)  —  Contract  —  Breach- 
Burden  OF  Proof. 

Where  defendant's  answer  admitted  the  cut- 
ting of  some  trees  on  plaintiff's  land  under  con- 
tract size,  the  burden  was  on  plaintiff  to  show 
the  number  of  trees  so  cut  and  the  amount  of 
damages  therefrom. 

[Ed.  Note. — For  other  cases,  see  Damages^ 
Cent.  Dig.  9S  454-459 ;   Dec.  Dig.  %  163.*] 

8.  Evidence  (§  471*)— Opinion— Conclusioh 
OF  Witness. 

Where  plaintiff  sued  for  defendant's  al« 
leged  breach  of  a  contract  to  cut  only  such 
trees  from  plaintiflTs  land  as  would  square  12 
inches  in  September,  1892,  it  was  not  error  to 

?ermit  a  witness  to  testify  that  a  tree,  to  square 
2  inches,  should  be  19  inches  in  diameter. 

[Ed.  Note. — For  other  cases,  see  lividence. 
Dec.  Dig.  {  471.*] 

9.  Evidence  (8  474*)— Opinion— Damages. 

^n  an  action  for  damages  for  cuttin|[  timber 
from  plaintiff's  land  under  contract  size,  wit- 
nesses familiar  with  the  land  for  20  years,  and 
who  had  made  a  careful  examination  and  coant 
of  the  stumps,  etc.,  since  the  cutting  of  the 
timber,  were  entitled  to  estimate  the  damages 
sustained. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  §  2219 ;    Dec.  Dig.  $  474.*] 

10.  Evidence  (§  474*)  —  Opinion— Experts— 
sub.tects  of  expert  testimony. 

In  an  action  for  damages  for  cutting  tim- 
ber of  noncontract  size  from  plaintiff's  land,  wit- 
nesses skilled  in  timber  and  mills  were  compe- 
tent to  testify  as  to  their  opinion  of  the  rate  of 
growth  of  pine  trees  on  similar  land. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  §  474.*] 

11.  Frauds,  Statute  op  (§  72*)- Timber  Con- 
tract—Oral Agreement. 

Where  defendant  in  1907  was  only^  entitled 
to  cut  so  much  of  the  timber  on  plaintiffs  land 
as  would  square  12  inches  in  September  1892« 
a  subsequent  oral  agreement  as  to  what  had 
been  the  growth  of  the  timber  between  such 
dates  was  within  the  statute  of  frauds^  and  un* 
sustainable. 

[Ed.  Note.— For  other  cases,  see  EYauds,  Stat- 
ute of,  Dec.  Dig.  §  72.  ♦] 

Appeal  from  Superior  Court,  Sampson 
County ;   O.  H.  Allen,  Judge. 

Action  by  V.  A.  Whitfield  and  others 
against  the  Rowland  Lumber  Company. 
Judgment  for  plaintiffs  for  less  than  the  re- 
lief demanded,  and  both  sides  appealed.  Re- 
versed on  plaintiffs'  appeal,  and  affirmed  on 
defendant's  appeal. 

Falson  &  Wright  and  Fowler  &  Crumpler. 
for  plaintiffs.    H.  A.  Grady,  for  defendant 
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Plaintiffs'  Appeal. 

CLARK,  C.  J.  In  September,  1802,  the 
husband  of  V.  A.  Whitfield  and  father  of  the 
other  plaintiffs  conveyed  to  H.  L.  Pope, 
trustee,  under  whom  the  defendant  claims, 
**all  the  merchantable  pine  timber  from 
twelve  Inches  square  at  the  stump  and  up- 
wards" OD  the  lands  described  (with  one  ex- 
ception therein  stated),  giving  him  15  years 
to  cut  and  remove  it,  and  the  defendant  cut 
and  removed  the  timber  In  the  spring  and 
summer  of  1907.  This  measurement  refer- 
red to  the  date  of  the  deed.  Warren  v. 
Short.  119  N.  C.  42.  25  S.  E.  7(H.  In  1907 
the  timber  was  cut  down  to  10  and  12  inches 
In  diameter  according  to  the  measurements 
of  a  separate  committee  of  plaintiffs  and 
defendant,  and  the  answer  admits  that  some 
was  cut  undersize.  The  main  controversies 
were  as  to  the  growth  of  >  the  timber,  and 
the  measurement;  plaintiffs  contending  that 
"'merchantable  pine  timber  12  inches  square" 
meant  wood  measure,  and  that  the  bark 
measurement  rule  of  Hardison  t.  Lumber 
Co.,  136  N.  C.  174,  48  8.  B.  588,  does  not 
apply.  His  honor  held  that  It  did,  and  from 
the  Judgment  plaintiff  excepted  and  appealed. 

Exceptions  1,  4,  5,  12,  and  14  present  this 
question  of  measurement  In  Hardison  v. 
Lumber  Co.,  136  N.  C.  174,  176,  48  S.  B.  589, 
the  court  says:  "A  contract  for  logs  'squar- 
ing' so  many  inches  Is  an  entirely  different 
measurement  for  this  presupposes  the  bark 
&nd  outer  timber,  except  as  to  four  edges,  to 
l>e  cut  away.*'  Bark  is  part  of  the  standing 
tree,  to  be  measured  in  getting  the  diameter 
of  a  tree  or  log,  but  the  tree  is  not  merchant- 
able timber  until  the  bark  is  cut  off  and  the 
slabs.  The  defendant  under  this  deed  was 
entitled  only  to  ton  timber  that  would  square 
12  inches  September,  1892.  The  court  charg- 
ed as  a  matter  of  law,  excluding  all  evi- 
dence about  the  matter,  that  under  this  con- 
tract merchantable  timber  included  the  bark, 
and  made  the  contract  provide  for  timber 
Tv^ith  bark  edges.  This  was  prejudicial,  for 
It  reduced  the  diameter  of  the  trees  for  which 
tbe  plaintiff  was  entitled  to  recover. 

Elxception  2  cannot  be  sustained.  In  per- 
mitting the  witness  to  testify  as  to  the  num- 
ber of  trees  over  27  Inches  in  diameter  the 
court  admitted  Irrelevant  testimony,  but  It 
-WAS  not  prejudicial. 

Bxception  3,  for  permitting  a  witness  to 
(X>unt  the  rings  in  a  block  of  wood  to  show 
tbe  age  of  the  tree,  cannot  be  sustained. 
Whether  there  is  one  ring  for  each  year's 
growth  is  not  a  matter  of  law,  but  of  fact 
and  properly  submitted  to  the  Jury. 

Btxceptlons  7  and  8,  as  to  defendant's  in- 
structions to  its  hands,  cannot  be  sustained. 
It  was  corroborative. 

Exceptions  9  and  10,  because  the  witness- 
es testified  as  to  matters  in  their  observation, 
cannot  be  sustained.  The  evidence  was  ad- 
missible.   Its  weight  was  for  the  Jury. 

£xception  11.  The  court  did  not  stop  coun- 
sel  when  objection   was   made  during  his 
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argument  but  corrected  the  matter  in  nls 
charge.  This  rested  in  the  discretion  of  the 
court  State  v.  Hill,  114  N.  a  783,  18  S.  E. 
971;  State  t.  Ussery,  118  N.  O.  1177.  24  S. 
B.  414. 

ESxceptions  12,  13,  and  14  for  refusing  to 
give  plaintiffs'  prayers,  and  for  tbe  charge 
given  In  lieu  thereof,  must  be  sustained. 
The  defendant  was  entitled  to  cut  only  such 
trees  as  on  the  date  of  the  contract  would 
have  squared  12  inches  at  the  stump.  When 
timber  Is  squared,  the  bark  is  cut  off,  and 
therefore  not  to  be  counted.  The  plaintiff 
was  also  entitled  to  recover  for  any  damag^es, 
if  shown,  to  tbe  land,  undergrowth,  etc.,  by 
reason  of  the  unlawful  cutting  and  remora) 
of  trees  under  the  contract  size.  Davis  v. 
Wall,  142  N.  C.  451,  55  S.  B.  850;  Gaskins  ▼. 
Davis,  115  N.  C.  85,  20  8.  B.  18%  25  L.  a  A. 
813,  44  Am.  St  Rep.  489. 

While  the  answer  admitted  the  cutting  of 
some  trees  under  the  size  specified  In  the 
contract  the  burden  was  on  the  plaintiff  to 
show  the  number  and  the  amount  of  dam- 
ages therefrom. 

Defendant's  Appeal. 

Bxceptions  1,  9,'  and  10.  It  was  not  er- 
ror to  permit  the  witness  to  testify  that  a 
tree  to  square  12  Inches  should  be  19  inches 
in  diameter.  It  is  true  that  a  stick  of  tim- 
ber 12  inches  square  wUl  have  a  diagonal 
of  17  inches  (very  nearly),  and  that  this  is  a 
matter  of  mathematical  calculation  reached 
by  adding  together  the  square  of  2  sides  (288 
inches)  and  taking  its  square  root  which  is 
almost  exactly  17  inches.  But  In  squaring 
timber  all  the  bark  comes  off  and  besides 
few  trees  are  exactly  round,  so  that  the 
question  Is  a  practical  one  based  upon  ex- 
perience and  observation. 

Bxceptions  2,  3,  and  4  raise  the  point 
whether  witnesses  might  testify  to  the  dam- 
age plaintiffs  suffered  to  their  land  from  the 
cutting  of  this  timber  under  size  by  defend- 
ants, giving  their  estimate  from  a  careful 
knowledge  and  investigation,  and  the  ruling 
of  his  honor  is  sustained  by  Wade  y.  Tele- 
phone Co.,  147  N.  C.  222,  60  S.  B.  987 ;  Myers 
V.  Charlotte,  146  N.  C.  247.  59  S.  B.  674; 
Davenport  v.  Railroad,  148  N.  C.  294,  62  S. 
B.  431,  128  Am.  St  Rep.  599.  Both  of  these 
witnesses  were  familiar  with  tbe  land  for 
20  years  and  had  made  a  careful  examina- 
tion and  count  of  stumps,  etc.,  since  the  cut- 
ting, and  so  testified. 

Bxceptions  5  and  6  are  because  witness- 
es, skilled  and  experienced  In  timber  and 
mills,  were  allowed  to  give  their  opinion  as 
to  rate  of  growth  of  pine  trees  on  this  land 
and  land  in  the  neighborhood.  This  was  al- 
lowable (Myers  v.  Charlotte,  146  N.  C.  247. 
59  S.  B.  674),  and  falls  within  the  rule  that 
allows  the  opinion  of  witnesses  when  the 
facts  cannot  be  learned  any  other  way;  the 
witness  being  required  to  state  tbe  facts  and 
observations  upon  which  his  opinion  is 
based. 
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Exception  7.  The  conrt  properly  excluded 
testimony  of  an  alleged  subsequent  oral 
agreement  as  to  what  had  been  the  growth 
of  the  timber  betwen  the  date  of  the^  con- 
tract and  of  the  cutting.  Not  only  2  of 
plaintiffs  were  then  minors  and  another  was 
absent,  but,  if  this  is  relied  on  to  release 
damages  for  trees  cut  under  the .  contract 
size,  it  was  without  consideration,  and  an 
oral  conveyance  of  an  Intereist  in  realty.  Re- 
vlsal  1906,  S  97a  There  was  no  latent  am- 
biguity here  to  be  explained  as  in  Ward  v. 
Gay,  187  N.  C.  397,  49  S.  B.  884. 

Eixception  7  is  for  rejection  of  the  witness* 
opinion  as  to  the  value  of  the  land  before 
and  after  the  timber  was  cut  The  cutting 
of  part  of  the  timber  was  lawful,  and  the 
measure  of  damages  is  the  value  of  the  trees 
unlawfully  cut,  with  Incidental  damages 
therefrom  to  the  other  growth. 

Exceptions  9,  10,  and  11  are  to  evidence 
tending  to  show  the  age  of  trees  by  the  num- 
ber of  rings.  As  already  stated  above,  in 
plaintiff's  appeal,  what  weight  should  be 
given  to  such  evidence  was  for  the  Jury. 
The  court  could  not  hold  it  valueless  as  a 
matter  of  law. 

In  plaintiffs'  appeal  error. 

In  defendant's  appeal  no  error. 


mz  N.  c.  »0) 

NEWTON  et  al.  v.  BROWN  et  al. 

(Sapreme  Court  of  North  CaroliDa.    March  23, 

1910.) 

1.  Injunction   (§  241*)  —  Enfobcbment  of 
Bond— Damages  Recoverable— Trespass. 

Where,  in  an  action  for  trespass,  plaintiff 
claimed  title  to  the  timber  in  his  own  right,  and 
was  successful  in  the  action,  and  the  court  on 
motion  retained  the  cause  on  the  docket  for  the 
assessment  of  damages  accmin^  to  him  against 
defendant  on  an  injunction  bond  running  to  the 
plaintiff,  b^  reason  of  the  wrongful  issuance  of 
the  restraining  order  in  the  causo,  he  cannot 
recover  damages  for  injuries  resulting  to  the 
business  of  a  corporation  of  which  he  was  presi- 
dent and  stockholder,  on  the  theory  that  he  held 
the  timber  by  virtue  of  an  express  trust  for  the 
benefit  of  such  corporation. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  550 ;   Dec.  Dig.  S  241.*] 

2.  Appeal   and   Error    (§   932*>— Review- 
Nominal  Damages— Presumptions. 

The  grantee  in  a  deed  had  a  legal  estate  in 
all  the  timber  of  certain  dimensions  growing  on 
the  land,  which  estate  expired  in  10  years  after 
1901.  On  suing  for  trespass  to  his  interests,  a 
restraining  order  was  granted  against  him  on 
{(iving  bond  with  sureties,  which  injunction  was 
m  force  from  1908  for  several  years.  The 
grantee  was  successful  in  the  action,  which  was 
retained  for  assessment  of  his  damages  from 
the  restraining  order.  The  court  directed  a 
verdict  for  merely  nominal  damages.  Held  that, 
there  being  no  definite  evidence  on  the  question 
of  damages,  it  would  be  assumed  on  appeal  that 
the  grantee  suffered  more  than  nominal  damages, 
and  the  directed  verdict  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^rror,  Cent  Dig.  S  3782;    Dec  Dig.  «  932.*] 

Appeal  from  Superior  Court,  Pender  Coun- 
ty;  Ward,  J. 


Action  by  H.  B.  Newton  and  W.  L.  Parsley 
and  others  against  H.  A.  Brown  and  others. 
From  a  Judgment  for  defendants,  plaintU? 
Parsley  appeals.    New  trial. 

See,  also,  150  N.  0.  79^,  64  S.  D.  1185. 

Civil  action,  brought  by  plaintiffs  to  re- 
cover damages  for  a  trespass  apon  lands  al- 
leged to  be  owned  by  plaintiffs.  Defendants 
denied  plaintiffs'  title,  and  claimed  owner- 
ship of  the  land  themselves.  Injunctions 
prohibiting  cutting  and  removing  the  timber 
were  issued,  restraining  defendants,  and  also, 
at  Instance  of  defendants,  restraining  plain- 
tiffs. Upon  the  trial  of  the  action  the  Jury 
found  that  McKoy  was  the  owner  of  all  the 
land  described  in  the  complaint,  and  that 
Parsley  was  the  owner  of  the  timber  on  the 
same.  Upon  the  rendition  of  the  verdict  tiie 
plaintiffs  moved  the  court  for  a  retention  of 
the  cause  on  the  docket  for  the  assessm^t  of 
damages,  accruing  to  them  against  the  de- 
fendants and  their  sureties  by  reason  of  the 
wrongful  issuance  of  the  restraining  order; 
and  the  court  so  oidered.  The  assessment 
of  damages  came  on  to  be  heard  before  his 
honor,  George  W.  Ward,  judge,  and  a  jury  at 
the  special  January  term  of  the  superior 
court  of  Pender  county,  and  upon  said  hear- 
ing the  court  ruled  that  the  plaintiff  Parsley 
could  only  recover  nominal  damages,  and  ao 
charged  the  jury,  and  judgment  was  signed 
as  set  out  in  the  record,  and  the  plaintiff 
Parsley  appealed. 

B.  K.  Bryan,  for  appellant  J.  T.  Bland. 
Meares  &  Ruark,  and  Stevens,  Beasley  & 
Weeks,  for  appellees. 

BROWN,  J.  (after  stating  the  facts  as 
above).  1.  We  are  of  opinion  that  his  hon- 
or did  not  err  In  excluding  evidence  as 
to  damage  sustained  by  the  Hilton  Lumber 
Company  in  its  business,  claimed  to  be  com- 
petent upon  the  theory  that  Parsley  held  the 
title  to  the  timber  as  trustee  of  an  express 
trust,  for  the  benefit  of  the  Hilton  Lumber 
Company.  There  is  no  contention  that  Pars- 
ley was  trustee  of  the  business  of  the  Hilton 
Lumber  Company,  or  that  this  suit  was 
brought  for  It.  He  was  Its  president  and  a 
stockholder,  but  occupied  no  other  relation 
to  It  The  company  was  no  party  to  this  ac- 
tion, and  has  no  locus  standi  which  gives  it 
the  right  to  move  In  this  cause  for  any  dam- 
ages it  may  have  sustained.  Parsley  does 
not  allege  In  the  complaint  that  he  held  the 
title  to  the  timber  in  trust  for  the  Hilton 
Lumber  Company.  On  the  contrary,  he  ex- 
pressly avers  that  he  owns  the  timber  in 
his  own  right  and  it  was  so  found  by  the 
Jury.  Consequently  there  is  nothing  in  the 
record  which  could  put  the  obligors  to  the 
defendant's  injunction  bond  upon  notice  that 
they  assumed  any  liability  to  the  Hilton 
Lumber  Company,  or  to  any  one  else  other 
than  the  plaintiffs  of  record.    The  terms  of 
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the  bond  ezpreBslj  confine  the  liability  of  the 
obligors  to  such  damages  as  the  plaintiffs  H. 
B.  Newton  and  W.  L.  Paral^  may  recover. 

2.  Whether  Parsley  holds  the  title  to  the 
timber  for  himself,  or  mider  an  express  trust, 
he  is  entitled  to  recover  such  damages  as  Ills 
estate  and  interest  in  the  tlmbei*  suffered  or 
was  diminished  in  value  by  the  wrongful 
suing  out  of  the  writ  of  Injunction.  Accord- 
ing to  the  deed  from  Newton  to  Parsley  dat- 
ed December  90,  1901,  the  grantee  has  an  es- 
tate in  all  the  timber  of  certain  dimensions 
growing  on  the  land,  which  estoite  expires  at 
the  end  of  10  years.  During  that  period  the 
grantee  had  certain  rights  conferred  upon 
him,  which  expired  at  the  end  of  that  time. 
It  appears  that  the  injunction  was  in  force 
from  November  8,  1903,  until  the  final  Judg- 
ment entered  in  this  cause,  a  period  of  sev- 
eral years.  It  may  be  that  this  materially 
diminished  the  value  of  plaintiff's  estate  in 
the  timber,  and  that  it  would  not  sell  for  as 
much  now  as  it  would  have  done  then.  If 
so,  it  would  entitle  him  to  more  than  merely 
nominal  damages.  Without  definite  evidence 
upon  the  subject  it  may  be  assumed  that  there 
is  more  than  a  nominal  difference  in  an  es- 
tate for  some  eight  years*  standing  timber 
and  one  which  has  only  two  or  three  years 
to  run.  Or  it  may  turn  out  that  the  timber 
Is  worth  more  now,  notwithstanding  the 
brief  period  remaining  for  its  removal,  than 
plaintiff  could  have  realized  for  It  during  the 
time  he  was  enjoined.  If  so,  he  would  have 
sustained  no  substantial  damage.  We  think 
his  honor  erred  In  directing  a  verdict  for 
merely  nominal  damages. 

New  trial. 
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PERKINS  V.  HERRINO. 

<Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  REFOBM ATION     OF    INSTRUMKNTS     (|    45*)— 
BVIDEWCB— WBTGHT  AND   SUFFICIENCT. 

To  warrant  a  reformation  of  a  contract  on 
the  RTOund  of  mistake  of  fact,  the  evidence  must 
be  clear,  convincing,  and  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Gent  Dig.  {  158;  Dec.  Dig. 
«45.*] 

2.  EEFOBkATIOWOFlNSTEXJiaCWTB    (|    45*)  — 
ETIDSNOE — SXTFFJCIKNOT. 

In  an  action  for  specific  performance  of 
A  contract  to  convey  land,  evidence  held  insuf- 
ficient to  sustain  defendant's  claim  for  a  refor- 
mation of  the  contract  on  the  ground  of  mistake 
as  to  the  bonndaries  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instmments,  Cent  Dig.  |  150;  Dec.  Dig.  } 
45.*] 

Appeal  from  Circuit  Court,  Louisa  County. 

Action  by  Otis  Perkins  against  G.  E.  Her- 
ring. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Reversed,  and  Judgment  ren- 
dered for  plaintiff. 

Jas.  Lee  Shelton  and  Wm.  EL  Bibb,  for  ap- 
pelant.   F.  W.  Simms,  for  appellee. 


WHITTLE,  J.  This  suit  was  brought  by 
the  appellant  to  compel  specific  performance 
of  the  following  contract: 

"Be  it  imown  to  all  men  that  O.  B.  Her- 
ring of  the  first  part  and  Otis  Perkins  of  the 
second  part  enter  into  agreement,  to  wit,  O. 
El  Herring  *  *  *  agrees  to  sell  to  Otis 
Perkins  the  Cherry  HUl  house  tract  of  land, 
containing  163  acres,  for  the  sum  of  $1,250, 
and  to  hold  the  same  until  1st  of  September, 
1907,  when  Otis  will  take  possession  and 
make  ihe  first  payment,  and  Otis  Perkins 
*  *  *  agrees  to  take  the  said  tract  and 
as  evidence  of  his  good  faith  in  this  contract 
he  has  paid  to  said  G.  B.  Herring  |50,  and 
will  pay  $50  more  soon  as  evidence.  Given 
under  our  hands  and  seal  this  8th  day  of  No- 
vember, 190a  G.  E.  Herring.    [Seal.] 

'   ♦*Otls  Perkins.      [Seal.]" 

The  bill  alleges  an  offer  to  pay  and  read- 
iness to  pay  the  residue  of  the  purchase 
money. 

The  appellee.  Herring,  held  the  land  in 
controversy,  and  an  adjoining  tract  contain- 
ing 104  acres,  in  his  own  right,  and  as  exec- 
utor and  trustee  under  the  will  of  Oscar 
Herring,  deceased,  by  vhrtue  of  two  deeds 
from  a  special  commissicmer,  dated,  respec- 
tively, September  20,  1887,  and  March  21, 
1891.  Both  deeds  refer  to  and  are  based  up- 
on the  Hart  survey  and  map,  which  gives 
the  metes  and  bounds,  and  shows  the  rela- 
tive position  of  each  tract  These  lands  were 
formerly  owned  by  Oscar  Herring,  and  were 
known  as  the  "Cherry  Hiir*  farm.  On  Sep- 
tember 11, 1906,  by  contract  in  parol,  the  ap- 
pellee agreed  to  sell  the  104  acres  of  land  to 
T.  L.  Jones  for  $700.  The  only  written  mem- 
orandum of  the  latter  sale  is  found  in  the 
following  receipt: 

"Received  Sept  11,  1906,  of  Thos.  L.  Jones 
fifty  dollars  on  the  purchase  price  of  104 
acres  of  land  of  the  'Cherry  Hiir  farm.  This 
land  lies  west  of  the  road  leading  from  B. 
E.  Perkins  toward  Apple  Grove. 

*H}.  B.  Herring." 

The  road  referred  to  is  known  as  the  "Road 
to  Frederick  Hall." 

Herring  resisted  the  demand  for  specific 
performance  on  %he  ground  that  at  the  dates 
of  his  contracts  with  Jones  and  the  plaintiff 
he  was  laboring  under  the  mistaken  impres- 
sion that  the  "Road  to  Frederick  Hall"  was 
the  true  dividing  line  between  the  two  farms, 
and  that  he  had  contracted  with  both  parties 
upon  that  theory,  but  had  since  ascertained 
that  21.8  acres  of  the  168-acre  tract  lay 
west  of  that  road.  He,  therefore,  insisted 
that  his  agreement  with  the  plaintiff  ought 
to  be  reformed  in  accordance  with  the  un- 
derstanding of  the  parties,  and  that  Perkins 
should  be  put  upon  terms  and  required  either 
to  accept  .the  portion  of  the  163-acre  tract 
lying  on  the  east  side  of  the  "Road  to  Fred- 
erick Hall,"  with  an  abatement  pro  tan  to  of 
the   purchase   price    for    the    deficiency    in 
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acreage,  or  else  that  bis  bill  should  be  dis- 
missed. 

The  plaintiff  controverted  the  defendant's 
pretension;  but  the  circuit  court  adopted 
that  theory  and  decreed  accordlDgly. 

In  that  aspect  of  the  case,  it  will  be  ob- 
served that  the  defendant  is  asking  refor- 
mation of  the  preliminary  agreement  for  the 
sale  of  the  163-acre  tract  on  the  ground  of 
a  mistake  of  fact  with  respect  to  its  western 
boundary.  The  burden  of  proof  consequent- 
ly rests  upon  the  defendant  to  establish  the 
alleged  mistake. 

In  34  Gyc.  984,  discussing  the  general  doc- 
trine of  the  weight  and  sufficiency  of  ev- 
idence to  entitle  the  plaintiff  to  relief  in  a 
suit  for  the  reformation  of  a  written  instru- 
ment on  the  ground  of  mistake,  it  is  said: 
**The  courts  are  not  entirely  uniform  as  to 
what  amount  of  evidence  Is  sufficient  to  war- 
rant reformation.  In  the  language  of  some 
cases,  'a  preponderance  of  the  evidence  is  all 
that  is  required.*  •  •  •  But  many  cases 
have  held  that  a  mere  preponderance  of  evi- 
dence is  insufficient  Still  other  courts  re- 
quire the  proof  to  be  established  'beyond  a 
reasonable  doubt'  The  majority  of  cases, 
however,  seem  to  agree  on  the  proposition 
that  the  evidence  must  be  clear,  convincing, 
and  satisfactory." 

The  majority  rule  obtains  in  this  Jurisdic- 
tion. Carter  v.  McArtor,  28  Grat  356;  Pu- 
laski Iron  Co.  V.  Palmer,  89  Va.  384,  16  S.  K. 
275;  Donaldson  v.  Levine,  98  Va.  472,  25  S. 
E.  541;  Bibb  v.  Am.  Coal  &  I.  Co.,  109  Va. 
201,  64  S.  E.  32;  Percy,  etc..  Trustees,  v. 
First  Nat  Bk.  of  Louisa,  Ky.,  65  S.  B.  475. 

As  the  result  of  the  foregoing  principle, 
we  find  the  following  statement  of  the  rule 
in  34  Cyc.  988:*  "When  the  proof  is  confused, 
conflicting,  and  contradictory,  relief  will 
not  be  granted,  except  the  mistake  appear 
clearly  and  positively  in  «plte  of  the  con- 
flict, and  Justice  requires  correction." 

It  is  sufficient  to  say  of  the  evidence  as  a 
whole  that  the  preponderance  is  in  favor  of 
the  appellant,  and  that  the  evidence  on  be- 
half of  the  appellee  falls  far  short  of  the 
standard  required  by  the  authorities.  We 
are  also  of  opinion  that  the  appellee's  theory 
of  the  case  is  in  conflict  with  the  underly- 
ing circumstances  attending  the  transaction, 
which  furnish  internal  evidence  of  the  fact 
that  his  contention  is  not  well  founded.  He 
Is  a  farmer  of  mature  age,  and  had  held  con- 
tinuous possession  of  these  farms  for  many 
years.  The  muniments  of  title  (the  commis- 
sioners' deeds  and  the  Hart  survey  and  map, 
which  were  all  in  his  custody)  furnish  un- 
mistakable information  both  of  the  acreage 
and  metes  and  bounds  of  the  two  tracts.  The 
"Road  to  Frederick  Hall,"  plainly  lettered 
as  such,  is  clearly  defined  on  the  Hart  map, 
and  the  most  casual  inspection  of  that  paper 
shows  that  the  163  acres  lie  on  both  sides  of 
the  road. 


Besides,  the  language  of  the  defendant's 
contract  with  the  plaintiff  and  his  receipt  to 
Jones  demonstrate  that  In  their  preparaticm 
these  muniments  of  title  were  the  source  of 
his  information,  and  that  he  possessed  con- 
scious knowledge  of  what  they  contained. 

It  also  appears  that,  if  the  defendant's  con- 
tention should  prevail,  it  would  necessitate 
a  material  reformation  of  both  contracts. 
Jones  would  take  21.8  acres  of  land  more 
than  he  either  bought  or  agreed  to  pay  for, 
while  the  plaintiff,  who  admittedly  purchas- 
ed 163  acres,  would  receive  only  141.2  acres. 

In  short,  the  entire  theory  of  the  appellee 
is  lacking  in  coherency  and  cannot  be  made 
to  square  with  the  circumstances  and  docu- 
mentary evidence.  Such  a  case  presents  no 
ground  for  relief  tn  a  court  of  equity. 

For  these  reasons,  we  are  of  opinion  that 
the  decree  of  the  circuit  court  must  be  re- 
versed, and  specific  performance  of  the 
agreement  of  November  8»  19Q6,  decreed. 

Reversed. 

BUCHANAN,  J.,  absent 


(UO  Va.  780) 

MILLER  et  al.  v.  PENNIMAN  ft  BBO. 

et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Attobwet  and  Client  (|  80*)— Liabiutt 
OF  Client  fob  Acts  of  Attobnbt— Check 
Payable  to  Attorney— Indobsembnt^ESf- 
pect. 

Real  estate  was  sold  for  the  benefit  of 
creditois,  and  the  sale  commissioner  made  Ills 
check  for  the  proceeds  payable  to  S.,  the  at- 
torney for  certain  first-class  judgment  creditors, 
and  to  M.  and  D.,  attorneys  for  certain  second- 
class  judgment  cKditors.  Whether  the  proceeds 
of  the  check  were  to  be  distributed  pro  rata 
among  all  ,the  creditors,  or  only  to  those  of 
the  first  class,  was  to  be  decided  by  two  other 
attorneys,  w^ho  found  that  they  should  be  paid 
to  S.,  the  attorney  for  the  first-class  creditors. 
The  check  had  been  indorsed  by  the  payees  and 
left  with  M.  to  be  deposited  to  their  joint  credit, 
but  was  deposited  by  him  to  his  own  credit,  and 
the  proceeds  appropriated  to  his  own  use.  8. 
was  only  able  to  collect  part  of  the  money,  and 
contended  that  this  amount  only  should  be  cred- 
ited to  his  clients.  Held,  that  the  whole 
amount  of  the  check  must  be  credited  opon  the 
claims  of  the  first-class  creditors.  The  check 
having  been  made  payable  to  all  of  the  attor- 
neys, no  part  of  the  check  could  have  been  col- 
lected by  M.  without  the  indorsement  of  S.,  and 
by  his  indorsement  he  made  M.  his  agent  to 
deposit  the  money,  and  M.  in  depositing  the 
money  to  his  own  credit  was  not  acting  for  his 
clients.  Hence  the  second-class  creditors  could 
not  be  m&de  to  pay  for  the  misplaced  confidence 
of  S.  in  M. 

[Ed.  Note.— For  other  cases,  see  Attomev  And 
Client,  Cent.  Dig.  §  148 ;   Dec.  Dig.  f  80.*] 

2.  Attobney  and  Client  (j  156*)— Abandon- 
ment    OF     ATTOBNEY  —  FEES  —  COMFELLINO 

Payment— Refebence. 

M.,  after  representing  certain  of  the  sec- 
ond-class creditors,  was  abandoned  by  them  and 
other  new  counsel  employed.     Tears  after,  and 
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when  the  case  was  practically  goin^  into  court 
for  final  disposition,  he  filed  a  petition  to  re- 
quire his  former  clients  to  pay  him  a  fee  equal 
to  one-half  of  their  respective  debts,  and  ask- 
tiig  that  the  cause  be  referred  to  a  commission- 
er to  take  certain  accounts  with  respect  to  his 
claim.  Held,  that  as  M.  had  stood  by  for  years 
and  allowed  the  cause  to  proceed  without  any 
attention  on  bis  part,  and  his  former  clients 
having  ceased  to  look  to  or  depend  upon  him, 
and  having  been  represented  by  other  counsel, 
through  whom  they  realized  their  rights,  the 
court  properly  declined  to  refer  the  cause  to  a 
commissioner. 

PEd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §  862 ;   Dec.  Dig.  §  156.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Suit  bj  T.  W.  Miller  and  others  against 
Penniman  &  Bro.  and  others.  From  a  de- 
cree in  favor  of  defendants,  the  petitioners 
appeal.     Affirmed. 

Scott,  Buchanan  &  Cardwell,  M.  H.  Altizer, 
and  P.  H.  Dillard,  for  appellants.  S.  &  M. 
Griffin,  E.  W.  Poindexter,  and  L.  W.  Ander- 
son, for  appellees. 


HARRISON,  J.  On  March  15,  18S4,  Mar- 
shall Waid  conveyed  certain  real  and  per- 
sonal estate  to  a  trustee  to  secure  his  cred- 
itors. On  April  14,  1884,  tvro  of  the  cred- 
itors of  Waid,  represented  by  R.  E.  Scott,  at- 
torney, obtained  Judgments  against  their 
debtor.  On  May  20,  1884.  five  judgments 
-were  obtained  against  Waid  by  other  cred- 
itors, one  represented  by  Messrs.  Dillard  & 
IDupuy,  attorneys,  and  the  remaining  four  by 
Messrs.  Miller  &  Smith,  attorneys.  Upon  the 
recovery  of  these  judgments,  -proceedings 
-were  had  In  which  the  deed  made  by  Waid 
TV^as  held  to  be  In  fraud  of  his  creditors  and 
▼old,  and  the  personal  property  thereby  con- 
veyed was  subjected  to  the  payment,  in  part, 
of  the  judgments  mentioned,  under  an  agree- 
ment between  the  several  plaintiffs  that  they 
-would  act  together  and  distribute  the  pro- 
ceeds of  the  personal  property  pro  rata 
among  themselves,  which  was  done.  Short- 
ly thereafter  the  present  suit  was  brought 
by  the  Roanoke  National  Bank,  a  creditor  of 
'Waid,  to  enforce  satisfaction  of  its  judgment. 

In  this  proceeding  the  real  estate  convey- 
ed by  Waid  was  ordered  to  be  sold  and  the 
proceeds  distributed  among  his  creditors 
-whose  liens  were  proven  in  the  cause  accord- 
ing to  their  priority.  On  June  2,  1893,  the 
sale  commissioner  had  in  his  hands  for  dis- 
tribution the  sum  of  $1,873.54.  R.  E.  Scott, 
representing  the  first-class  creditors.  Insist- 
ed tihat  the  whole  of  this  sum  was  applicable 
to  the  judgments  in  favor  of  his  clients,  while 
T.  W.  Miller  contended  that  the  method  of 
distribution  agreed  upon  with  respect  to  the 
personal  property  extended  also  to  the  pro- 
ceeds of  the  real  estate,  and  that  the  second- 
class  creditors  represented  by  him  were  en- 
titled to  share  with  the  first-class  creditors 


pro  rata.  Thereupon  It  was  agreed  between 
the  parties  that  this  question  should  be  de- 
cided by  Messrs.  Dillard  &  Dupuy,  and  that 
all  concerned  would  abide  by  that  decision. 

In  the  meantime  the  commissioner,  for  his 
own  protection,  gave  his  check  for  the  $1,- 
873.54,  payable  to  all  of  the  counsel  repre- 
senting the  first  and  second  classes  of  cred- 
itors, to  be  applied  in  accordance  with  the 
determination  by  Messrs.  Dillard  &  Dupuy 
of  the  question  at  Issue.  This  check  was 
Indorsed  by  each  of  the  counsel  and  left  In 
the  hands  of  T.  W.  Miller,  attorney,  with  the 
understanding  that  he  would  deposit  It  in 
bank  to  their  joint  credit  until  the  right  to 
Its  proceeds  was  determined. 

Messrs.  Dillard  &  Dupuy  decided  that  the 
agreement  with  respect  to  the  distribution 
of  the  proceeds  of  the  personal  propeity  did 
not  extend  to  the  proceeds  of  the  real  estate, 
and  that  the  whole  proceeds  of  the  check 
was  applicable  to  the  judgments  represented 
by  R.  E.  Scott;  they  being  prior  to  all  others. 
After  this  conclusion  was  reached,  R.  E. 
Scott  found  that  T.  W.  Miller,  instead  of  de- 
positing the  check,  in  accordance  with  their 
agreement,  to  their  joint  credit,  had  deposit- 
ed the  same  to  his  individual  credit  and  had 
appropriated  the  proceeds  to  his  personal 
use.  The  record  shows  that  between  De-, 
cember.  1893,  and  January,  1809,  R.  E.  Scott 
succeeded  in  collecting  from  T.  W.  Miller 
$1,623.54  of  this  money,  leaving  In  his  hands 
a  considerable  sum  that  has  never  been  paid. 

Mr.  Scott  now  contends  that  the  judg- 
ments of  the  first  class  represented  by  him 
should  not  be  credited  with  the  check  for 
$1,873.54  payable  to  Scott,  Miller,  and  Dil- 
lard, but  should  only  be  credited  with  such 
part  of  the  proceeds  of  that  check  as  he  had 
succeeded  in  collecting  from  Miller. 

On  the  other  hand,  it  is  contended,  on  be- 
half of  the  second-class  creditors,  that  the 
whole  of  the  check  in  question  must  be  cred- 
ited, as  of  its  date,  upon  the  claims  of  the 
first-class  creditors. 

This  was  the  first  question  submitted  for 
decision,  and  the  circuit  court  properly  held 
in  accordance  with  the  contention  of  counsel 
representing  the  second-class  creditors.  The 
check  was  made  payable  to  Scott,  Miller, 
and  Dillard,  so  that  each  of  said  attorneys 
might  be  in  a  position  to  protect  his  Interest, 
if  any,  in  the  proceeds.  No  part  of  this 
check  could  have  been  collected  by  Miller 
without  Scott*e  indorsement  and  consent. 
Mr.  Scott,  in  indorsing  the  check  and  deliv- 
ering it  to  Miller,  thereby  made  the  latter 
his  agent  to  place  the  money  In  bank  to  the 
joint  credit  of  Scott,  Miller,  and  Dillard  un- 
til the  question  of  the  terms  of  the  agree- 
ment mentioned  could  be  determined,  and 
Miller,  in  placing  the  check  to  his  individ- 
ual credit,  and  appropriating  the  proceeds  to 
his  own  use,  was  acting  for  himself,  and  not 
for    his    clients.      Clearly    the    second-class 
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creditors  sbould  not  be  made  to  pay  the  pen- 
alty of  Mr.  Scott's  misplaced  confidence  in 
Miller.  Mr.  Scott  has  very  properly,  as  the 
record  shows,  satisfied  his  clients  with  re- 
spect to  this  matter,  and  he  can  now  look 
only  to  T.  W.  Miller  for  his  own  satisfaction. 

The  second  and  only  other  question  raised 
by  the  petition  for  appeal  involves  the  right 
of  T.  W.  Miller  to  have  this  cause  referred 
to  a  commissioner  to  ascertain  his  compen- 
sation for  alleged  services  to  certain  second- 
class  creditors. 

The  record  shows  that  at  the  beginning 
of  these  proceedings  T.  W.  Miller  represent- 
ed several  of  the  second-class  creditors,  and 
that  he  collected  certain  sums  belonging  to 
his  clients.  The  record  is  silent  as  to  the 
cause;  but  it  shows  that  after  these  collec- 
tions had  been  made  the  clients  of  Mr.  Mil- 
ler abandoned  him  as  their  counsel  and  em- 
ployed other  counsel  to  collect  their  claims. 
It  further  appears  that  these  new  counsel 
have  collected  from  the  court's  commission- 
ers very  nearly,  if  not  all,  that  is  to  be  real- 
ized, and  have  paid  the  same  over  to  their  cli- 
ents. Years  after  Mr.  Miller's  disappearance 
from  the  cau9e,  and  at  the  time  it  was  about 
going  into  the  hands  of  the  court  for  prac- 
tically its  final  disposition,  he  files  a  petition 
asking  that  his  former  clients  be  required 
to  pay  him  a  fee  equal  to  one-half  of  their 
respective  debts,  and  that  the  cause  be  re- 
ferred to  a  commissioner  to  take  certain  ac- 
counts with  respect  to  his  claim.  The  cir- 
cuit court  declined  to  accede  to  this  propo- 
sition, and  dismissed  the  petition,  holding 
that  the  claim  set  up  by  Mr.  Miller  was  a 
matter  between  him  and  his  clients  that 
could  not  be  adjudicated  in  this  cause. 

It  is  quite  clear  from  the  record  that  the 
fund  due  to  the  former  clients  of  Mr.  Miller 
had  passed  beyond  the  control  of  the  court. 
The  decree  dismissing  his  petition,  which  is 
the  decree  appealed  from,  directs  the  com- 
missioners to  disburse  the  balance  in  their 
hands,  if  any,  to  the  judgment  creditors; 
the  language,  "if  any,*'  implying  a  doubt  as 
to  the  existence  of  any  residue.  But  be  that 
as  it  may,  Mr.  Miller  has  stood  by  for  years 
and  allowed  this  cause  to  proceed  without 
any  attention  on  his  part  His  former  clients 
long  ago  ceased  to  look  to  or  depend  upon 
him,  and  have  since  been  represented  by 
other  counsel  of  their  selection,  through 
whom  they  have  realized  their  rights.  There 
is  nothing  in  the  record  to  suggest  any  merit 
whatsoever  in  the  claim  now  asserted  by 
Miller,  but  the  contrary,  and  the  court  prop- 
erly declined,  at  this  late  day,  to  refer  the 
cause  to  a  commissioner  for  its  consideration. 

The  decree  appealed  from  must  be  affirmed. 

Affirmed. 

BUCHANAN,  J.,  absent 


(110  Va.  7M) 
NORFOLK  &  W.  RY.  CO!  v.  CBOWETS 

ADM'X. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10.  1910.) 

1.  Railroads  (§  351*)— Cbossino  AcciDsifTB 

— iNSTBDCnONS— MlSUKADINO    INSTBUCTIOK. 

In  an  action  for  death  of  one  struck  by  a 
train  at  a  crossing,  where  the  instructions  given 
clearly  expounded  the  law  applicable  to  the 
case,  an  instruction  that,  if  the  injury  was  caus- 
ed solely  by  defendant's  failure  to  have  the 
usual  headlight  on  its  engine,  defendant  was 
not  liable,  whether  such  failure  was  negligent 
or  otherwise,  was  properly  refused  as  mislead- 
ing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1201^^ ;   Dec.  Dig.  f  351.*] 

2.  Appeal  and   E^rbor  (§   1002*)— Review— 
Conflicting  Evidence. 

The  appellate  court  will  not  weigh  conflict- 

ing  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3935 :   Dec.  Dig.  f  10O2.»] 

3.  New  Tbial  (8  6S*)— Vebdict  Against  Bvi- 
dkncb— Setting  Aside. 

When  the  fact  testified  to  and  the  fact  nec- 
essary to  be  proven  in  order  to  sustain  the  ver- 
dict could  not  in  the  nature  of  things  be  true, 
the  verdict  should  be  set  aside  as  against  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  fif  135-140 ;   Dec.  Dig.  |  68.*] 

4.  Railroads  (f  348*)— Cbossing  Accidents 

— CONTBIBUTOBT    NEGLIGENOfr— SUFFICIENOT 

OF  Evidence. 

In  an  action  for  death  of  one  struck  by 
a  train  at  a  crossing,  evidence  held  insufficient 
to  sustain  a  verdict  for  plaintiff:  it  appearing 
that,  if  deceased  had  looked  and  listened  before 
driving  on  the  track,  he  must  have  seen  or  heard 
the  train  approaching. 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent  Dig.  |- 1146 ;    Dec.  Dig.  |  84a»] 

Error  to  Circuit  Court,  Dinwiddle  County. 

Action  by  A.  D.  Crowe,  administratrix  of 
John  T.  Crowe,  deceased,  against  the  Nor- 
folk &  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed  and  remanded  for  new  trial. 

Geo^  S.  Bernard,  Wm.  B.  Mcllwaine,  and 
Theo.  W.  Reath,  for  plaintiff  in  error.     Q. 

5.  Wing,  for  defendant  in  error. 


CARDWEIiL,  J.  John  T.  Crowe  was 
struck  and  killed  at  a  late  hour  of  the  night 
on  June  14,  1907,  by  a  passenger  train  of  the 
Norfolk  &  Western  Railway  Company,  while 
crossing  its  track  on  the  public  highway,  and 
this  suit  was  brought  to  recover  of  the  rail- 
way company  damages  on  account  of  his 
death.  The  Jury  on  the  trial  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  $9,000,  and 
the  court  entered  Judgment  in  accordance 
with  the  verdict. 

Upon  three  grounds  this  court  Is  asked  to 
review  and  reverse  the  Judgment  of  the  trial 
court:  (1)  Because  the  verdict  was  contrary 
to  the  law  and  the  evidence :  (2)  because  the 
court  erred  to  the  prejudice  of  the  defendant 
in  refusing  to  give  to  the  Jury  a  certain  in- 
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straction  offered  by  the  defendant ;  and  (3) 
because  the  damages  awarded  were  ezcesslye. 

There  are  three  counts  In  the  declaration 
filed,  and  in  the  first  and  second  counts  the 
right  of  the  plaintiff  to  recover  was  founded 
upon  the  negligence  of  the*  defendant  in  fall- 
ing to  ring  the  bell  or  sound  the  whistle  on 
its  engine  as  required  by  law;  and  the  alle- 
gation of  negligence  in  the  third  count  is  that 
the  defendant  also  failed  to  have  the  usu- 
al and  customary  headlight  on  its  engine,  and 
that  this  act  of  negligence,  concurring  with 
its  alleged  negligent  failure  to  give  the  sig- 
nals required  by  the  statute  when  an  engine 
approaches  a  highway  crossing,  caused  the 
Injury  complained  of. 

It  appears  from  the  evidence  that  the  de- 
ceased, a  citizen  of  Dinwiddle  county,  liv- 
ing about  five  miles  from  Wilson  station  on 
the  defendant's  line  of  railway,  had  come  to 
the  city  of  Petersburg,  and  was  expected  to 
return  on  the  train  due  to  arrive  at  Wilson 
station  about  midnight  One  W.  S.  Rutledge 
was  in  the  employ  of  the  deceased,  living  at 
liis  home,  and  went  to  Wilson  station  to  meet 
liim,  reaching  there  several  hours  before  time 
for  the  train  on  which  deceased  was  expect- 
ed to  arrive.  Shortly  after  reaching  Wil- 
son, deceased  got  into  an  open  buggy  with 
Rutledge,  and  drove  along  the  county  road  in 
a  westerly  direction  towards  the  crossing, 
something  less  than  a  mile  from  the  station; 
the  county  road  running  nearly  parallel  with 
the  railroad  and  at  no  point  more  than  a  few 
hundred  feet  away  from  It  The  roads  were 
not  good,  and  the  deceased,  who  was  driving, 
went  along  slowly,  at  a  walk  all  the  way,  un- 
til he  reached  a  point  8  steps,  or  from  20  to 
25  feet,  north  of  the  crossing.  When  they 
reached  this  point,  both  deceased  and  Rut- 
ledge got  out  of  the  buggy  and  walked  up 
to  the  railway  track,  looking  up  and  down 
the  same,  and  listening  for  a  train ;  but  nei- 
ther saw  nor  heard  any  train  coming.  They 
then  walked  immediately  back  from  the  track 
8  steps  to  the  buggy,  Rutledge  getting  in 
on  on^  side  and  deceased  on  the  other,  and 
drove  at  once  across  the  track,  when  they 
were  struck  by  a  train';  Rutledge's  arm  being 
broken,  and  the  deceased  being  killed.  Rut- 
ledge testifies  that  he  did  not  hear  the  train 
approaching,  and  did  not  know  it  was  com- 
ing until  the  buggy  was  struck  by  the  en- 
glue  and  he  was  knocked  unconscious;  but 
tie  adds  the  rather  remarkable  statement  that 
after  he  was  knocked  unconscious,  and  while 
be  was  flying  through  the  air  between  the 
buggy  and  the  ground,  he  heard  the  train 
go  by.  Rutledge  says,  however,  that  before 
they  reached  the  crossing  he  thought  he  beard 
a  train,  but  did  not  know  from  which  direc- 
tion It  was  coming,  and  so  remarked  to  his 
companion,  the  deceased;  that  from  the 
crossing  they  could  at  night  see  east  down 
the  track  the  usual  switch  lights  from  a 
mile  to  a  mile  and  a  half,  and  when  the  buggy 
was  struck  he  and  the  deceased  were  looking 
directly  down  the  track  east,  the  direction 


ftrom  which  the  train  which  struck  the  buggy 
was  approaching,  but  neither  saw  nor  heard 
the  train  approaching.  This  train  was  run- 
ning as  the  second  section  of  passenger  train 
No.  15,  on  which  the  deceased  had  come  to 
Wilson,  and,  its  customary  headlight  having 
gotten  out  of  order,  left  Petersburg  without 
any  headlight  except  an  ordinary  hand  lan- 
tern hung  on  the  side  of  the  part  of  the  en- 
gine where  the  usual  headlight  should  have 
appeared.  The  train  was  running  at  a  con- 
siderable speed ;  no  lookout  ahead  of  the  en- 
gine being,  or  could  be,  kept  under  the  cir- 
cumstances. All  the  witnesses  testifying  tn 
relation  to  the  matter  agree  that  the  grade 
from  Wilson  toward  the  road  crossing  was  an 
ascending  grade;  in  fact,  the  maximum 
grade  of  the  defendant's  railway  track  in 
that  section  of  the  country.  And  the  uncon- 
tradicted proof  is  that  an  engine  pulling  the 
train  in  question,  made  up  of  heavy  cars, 
must  of  necessity  have  made  quite  an  ex- 
haust in  performing  its  work;  in  fact,  the 
engineman*B  statement  that  the  engine  was 
laboring  quite  heavily  is  borne  out  by  the  tes- 
timony of  two  of  plaintiff's  witnesses  that 
they  heard  the  train  blow  as  it  approached 
Wilson  station,  and  heard  the  noise  of  the 
train  as  it  ran  from  Wilson  toward  the  cross- 
ing at  which  the  accident  occurred,  that  it 
made  ''an  unusual  quantity  of  fuss,"  and 
that  they  heard  the  noise  the  train  made  as 
it  passed  along  toward  the  crossing,  although 
these  witnesses  (husband  and  wife)  were  in 
bed  in  their  house  "400  or  500  yards  right 
straight  from  the  track,"  and  the  windows 
of  the  house  were  all  down.  One  of  these 
(plaintifTs)  witnesses,  Mr.  Bishop,  was  ask- 
ed: "If  that  train  had  blown  for  the  cross- 
ing, would  you  have  heard  It?*'  And  the 
witness  replied:  "Yes,  sir;  I  would  have 
heard  it,  of  course,  bound  to  have  heard  It 
Everything  was  perfectly  quiet  Q.  Was  there 
anything  In  the  world  to  prevent  your  hear- 
ing it?  A,  Nothing  in  the  world."  Other 
witnesses  testify  as  to  the  night  being  quiet 
and  nothing  to  prevent  the  hearing  of  the 
approaching  train  as  it  came  to  the  crossing 
on  an  upgrade,  and  the  statement  of  the 
witnesse3  Mr.  and  Mrs.  Bishop  that  when 
they  heard  the  train  sound  its  whistle  it 
was  for  Wilson  station  but  accentuates  the 
proof  that  the  train  approaching  the  crossing 
was  bound  to  have  been  heard  by  any  one  at 
or  near  the  crossing,  especially  by  any  one 
looking  and  listening  for  the  approach  of  the 
train. 

We  have  then  In  the  record,  as  undisputed 
facts,  that  the  deceased  and  bis  companion, 
Rutledge,  knew  well  the  surroundings  of  the 
road  crossing,  frequency  of  passing  trains, 
regular  and  Irregular,  both  having  resided  in 
that  neighborhood  for  a  number  of  years; 
that  the  night  of  the  accident  was  a  still 
night ;  that  no  wind  was  blowing  to  obstruct 
sound;  that  the  train  was  running  rapidly 
upgrade  and  making  more  tlian  usual  noise* 
that  the  whistle  of  the  engine  blew  as  it 
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approached  Wilson  station,  and  was  heard 
by  persons  400  or  500  yards  Jnst  off  from  the 
crossing;  and  that,  by  the  maps  and  photo- 
graphs introduced  by  both  parties,  the  view 
from  the  crossing  to  the  station  and  beyond 
was  unobstructed.  Plaintiff's  witness,  J.  P. 
Dahlborn,  a  surveyor  and  photographer  who 
made  one  of  the  maps,  testified  that  the 
right  of  way  was  40  feet  on  each  side  of  the 
railroad,  and  that  a  mi\n  standing  in  the 
county  road  30  feet  from  the  center  of  the 
crossing  could  see  all  the  way  to  the  station 
and  beyond. 

There  is  no  dispute  between  counsel  for 
the  contending  parties  as  to  the  law  defining 
the  reciprocal  duties  of  a  traveler  on  a  high- 
way appi^oaching  a  railroad  crossing  and  of 
those  in  charge  of  a  train  approaching  the 
same. 

Considering  first  whether  or  not  the  court 
jBrred  In  its  ruling  giving  and  refusing  certain 
Instructions  to  the  Jury,  we  find  that  the 
plaintiff  asked  for  and  obtained,  without  ob- 
jection of  the  defendant,  six  Instructions; 
that  the  defendant  asked  for  four  Instruc* 
tlons,  the  first  two  of  which  were  given,  and 
the  third  also,  with  a  modification,  but  the 
objection  of  the  defendant  to  the  modification 
is  waived  In  this  court. 

The  defendant's  fourth  Instruction,  which 
was  refused,  is  as  follows:  "If  the  Jury  be- 
lieve from  the  evidence  that  the  Injury  to 
the  plaintiff  was  causcid  solely  by  the  failure 
of  the  defendant  to  have  the  usual  and  cus- 
tomary headlight  on  Its  engine,  they  must 
find  for  the  defendant,  whether  such  fail- 
ure was  negligent  or  otherwise." 

This  Instruction  is  of  very  doubtful  inter- 
pretation, to  say  the  least  of  It,  and  was 
calculated  to  mislead  the  Jury,  rather  than 
to  aid  them  in  reaching  a  correct  conclusion. 
Especially  is  this  true  since  the  Instructions 
given  clearly  expounded  the  well-settled  law 
applicable  to  the  case.  Therefore  defendant's 
Instruction  No.  4  was  rightly  refused. 

In  considering  the  remaining  assignment  of 
error,  necessary  to  be  considered,  which  pre- 
sents the  question  whether  or  not  the  verdict 
of  the  Jury  is  contrary  to  the  law  and  the  ev- 
idence, we  leave  out  of  consideration,  as  the 
familiar  rule  governing  the  consideration  of 
the  evidence  requires,  the  testimony  of  eight 
or  nine  witnesses  Introduced  by  the  defend- 
ant, some  of  the  highest  standing  as  to 
truthfulness  and  veracity,  who  reside  in  the 
vicinity  where  this  accident  occurred,  hav- 
ing no  connection  whatever  with  the  defend- 
ant company,  or  Interest  in  the  result  of  this 
controversy,  who  testified  that  the  account  of 
the  accident  given  by  the  plaintiff's  princi- 
pal witness,  Rutledge,  at  the  trial  of  this 
case,  was  altogether  different  from  the  ac- 
count he  gave  of  it  Immediately  after  Its  oc- 
currence; his  first  account  admitting  that 
ooth  he  and  the  deceased  (Crowe)  heard  the 
train  coming,  and  put  the  blame  for  the  ac- 
cident on  the  deceased,  saying,  among  other 
things:  That,  "if  Crowe  had  listened  to  him, 


they  would  never  have  had  any  trouble." 
That  ^they  heard  a  train  coming  a  little  while 
before  they  got  to  the  crossing,  and  they 
stopped  In  the  road."  "Well,  they  (we)  stood 
a  while,  a  few  minutes,  and  Mr.  Crowe  was 
driving.  Well,  Mr.  Crowe  says,  'Well,  I 
reckon  we  can  make  it,  and  1*11  drive  on.'" 
That  "Mr.  Crowe  said  he  thought  he  had  time 
to*  make  It.'*  While  the  account  given  at  the 
trial,  and  after  the  witness  had  brought  and 
had  then  pending  a  suit  against  the  defendant 
company  for  $15,(X)0  damages  by  reason  of 
injuries  he  received  in  the  same  accident, 
sought  to  exonerate  himself  and  the  de- 
ceased from  all  blame  for  the  accident,  and 
to  show  that  It  was  the  result  of  the  negli- 
gence of  the  defendant  alone.  The  only  sol- 
ace  that  the  witness  takes  for  being  thus 
shown  up  as  occupying  a  position  at  the  trial 
wholly  inconsistent  with  the  position  he  took 
Immediately  after  the  accident,  and  for  some 
time  after,  is,  after  denying  having  made  the 
statements  imputed  to  him  by  the  witnesses, 
he  claims  on  cross-examination  that  he  had 
no  recollection,  that  his  memory  was  not 
good,  etc. 

However,  the  case  turns  here  upon  the 
question  whether  or  not,  upon  the  physical 
facts  as  to  the  surroundings  of  the  place 
where  the  accident  occurred,  appearing  from 
plaintiff's  own  evidence,  the  maps  and  photo- 
graphs introduced  and  used  by  both  parties 
at  the  trial,  and  the  uncontradicted  evidence 
given  In  the  case.  It  can  be  accepted  as  true 
that  while  the  witness  Rutledge  and  the  de- 
ceased, occupants  of  an  open  buggy,  could  and 
did  see  the  switch  lights  down  In  the  direc- 
tion from  which  the  train  was  coming,  a  dis- 
tance of  at  least  one  mile,  they  did  not  see 
the  lantern  swinging  beside  where  the  usual 
and  customary  headlight  of  the  engine  belong- 
ed, nor  see  or  hear  the  train  coming  on  a 
straight  track  for  the  same  distance,  the 
view  of  which  and  noise  it  necessarily  made 
being  wholly  unobstructed,  which  train  was 
so  close  at  hand  that  It  struck  the  buggy  oc- 
cupied by  the  witness  and  the  deceased, 
which  had  only  moved  25  feet,  and  that,  too, 
notwithstanding  the  fact  that  the  noise  of 
the  train,  as  we  have  seen,  was  so  loud  and 
distinct  that  two  of  plaintiff's  witnesses,  Mr. 
and  Mrs.  Bishop,  in  their  house  about  500 
yards  from  the  railroad  with  all  the  windows 
of  the  house  down,  heard  distinctly  the  noise 
made  by  the  train  as  It  came  from  Wilson 
station  past  the  crossing,  the  point  of  this  ac- 
cident, and  beyond. 

The  witnesses  on  both  sides  who  testified 
In  relation  to  the  matter  state  that  the  grade 
from  Wilson  towards  the  crossing  was  an 
ascending  grade,  and  the  county  surreyor. 
who  actually  tested  the  grade  with  his  instru- 
ments, stated  that  It  was  about  the  maxi- 
mum grade  of  the  defendant's  railway  in 
that  section  of  the  country.  It  is  proven, 
also,  and  without  contradiction,  that  an  en- 
gine pulling  a  train  of  heavy  cars,  as  the 
train  in  question  was,  composed  of  a  baggage 
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car,  one  ordinary  coach,  and  three  Pullman 
sleepers,  must  of  necessity  make  quite  an  ex- 
haust In  performing  Its  work,  especially  on  an 
upgrade ;  and  the  engineer  that  ran  this  train 
says  that  the  engine  was  laboring  quite  heavi- 
ly, and  his  statement  is  not  only  not  con- 
tradicted, but  borne  out,  by  plaintiff's  wit- 
nesses Mr.  and  Mr&  Bishop,  the  latter  say- 
ing that  the  train  was  making  more  than  the 
usual  noise.  Now,  to  accept  as  true  the  state- 
ment of  the  witness  Rutledge,  upon  which 
the  verdict'  of  the  Jury  can  alone  be  sanc- 
tioned, that  he  and  his  companion,  the  de- 
ceased, although  they  had  both  at  25  feet 
from  the  railroad  track  and  again  at  the 
crossing  looked  and  listened  for  an  approach- 
ing train,  and  neither  saw  nor  heard  the 
train  coming,  although  neither  the  sight  nor 
the  noise  made  by  the  train  was  obstructed, 
would,  nnder  the  circumstances  narrated,  be 
to  accept  as  true  that  which  in  the  nature 
of  things  could  not  be  true. 

In  such  a  case,  when  the  fact  testified  to 
and  the  fact  necessary  to  be  proven  in  order 
to  sustain  the  verdict  of  a  jury  could  not  in 
the  nature  of  things  be  true,  the  authorities 
clearly  hold  that  the  verdict  should  be  re- 
garded as  against  the  evidence,  and  be  set 
aside. 

This  court,  in  C.  ft  O.  Ry.  Co.  v.  Anderson, 
98  Va.  666,  25  S.  B.  W7,  held  that,  notwith- 
standing the  rule  required  that  the  case  In 
the  appellate  court  was  to  be  considered  as 
upon  a  demurrer  to  evidence,  "that  rule, 
while  it  may  and  often  does  require  us  to 
accept  as  true  that  which  is  capable  of  proof, 
though  the  preponderance  of  evidence  be  ever 
80  great  against  it,  cannot  compel  us  to  ac- 
cept as  true  what  in  the  nature  of  things 
could  not  have  occurred  in  the  manner  and 
under  the  circumstances  narrated,  and  may 
be  said,  therefore,  to  be  incapable  of  proof.*' 
See,  also,  Harvey's  Case,  103  Va.  850,  49  S. 
E.  481 ;  Peters  v.  So.  Ry.  Co.,  135  Ala.  533, 
33  South.  332. 

In  the  last-named  case,  the  opinion  quotes 
from  the  opinion  in  Artz  v.  Railroad  Co.,  34 
Iowa,  154,  158,  where,  in  discussing  the  ques- 
tion we  are  now  considering,  it  Is  said:  "But 
It  is  urged  by  the  appellee's  counsel  that  the 
plaintiff  testifies  that  he  did  both  look  and 
listen  to  see  and  hear  the  train,  but  did  not; 
and  that  this  testimony  shows  that  he  was 
cot  guilty  of  contributory  negligence,  or  that 
at  the  very  least  it  made  that  a  question  of 
fact  for  the  jury.  The  diteculty,  however, 
with  the  position  Is  that,  the  conceded  or  un- 
disputed facts  being  true,  this  testimony  can- 
not, in  the  very  nature  of  things,  be  also  true. 
It  constitutes,  therefore,  no  conflict  Sup- 
pose the  fact  is  conceded  that  the  sun  was 
shining  bright  and  clear  at  a  specified  time, 
and  a  witness  having  good  eyes  should  testify 
at  the  time  he  looked  he  did  not  see  It  shine ; 
could  this  testimony  be  true?  The  witness 
may  have  been  told  that  It  was  necessary  to 
prove  in  the  case  that  he  did  look  and  did 
DOt  see  the  sunshine.    He  may  have  thought 


of  it  with  the  desire  that  It  should  have  been 
so.  He  may  have  made  himself  first  be- 
lieve that  it  was  so,  and  this  belief  may  have 
ripened  into  a  conviction  of  its  verity,  and 
possibly  he  even  may  testify  to  It  In  the  self- 
consciousness  of  integrity.  But,  after  all, 
in  the  very  nature  of  things.  It  cannot  be 
true,  and  hence  cannot  In  the  law  form  any 
basis  for  a  conflict  upon  which  to  rest  the 
verdict  A  man  may  possibly  think  he 
sees  an  object  which  has  no  existence  In 
fact,  but  which  it  may  be  difficult  if  not  Im- 
possible to  prove  did  not  exist  or  was  not 
seen.  But  an  object  and  power  of  sight  be- 
ing conceded,  the  one  may  not  negative  the 
other."  Marland  v.  Railroad  Co.,  123  Pa. 
487,  16  Atl.  624,  10  Am.  St  Rep.  541 ;  BIyers 
V.  Railroad  Co.,  150  Pa.  386,  24  AtL  747; 
Payne  v.  Railroad  Co.,  136  Mo.  562,  38  8.  W. 
308;  Railroad  Co.  v.  Pounds,  27  a  O.  A. 
112,  82  Fed.  217. 

In  the  recent  work  of  Moore  on  Facts,  the 
author,  in  section  160,  citing  Hook  v.  Mis- 
souri Pac.  R.  Co.,  162  Mo.  569,  63  8.  W.  366, 
says:  "Courts  are  not  so  deaf  to  the  voice 
of  nature  or  so  blind  to  the  laws  of  physics 
that  every  utterance  of  a  witness  in  deroga- 
tion of  these  laws  will  be  treated  as  testi- 
mony of  probative  value  because  of  Its  ut- 
terance. A  court  will  treat  that  as  unsaid 
by  a  witness  which  In  the  very  nature  of 
things  could  not  be  said." 

In  section  191,  the  same  author  says:  *'A 
conclusive  presumption  that  a  sound  was 
heard  by  a  person  is  quite  often  applied  in 
the  case  of  persons  at  or  near  a  railroad 
crossing  with  a  train  thundering  down  on 
them." 

The  same  author,  citing  a  number  of  au- 
thorities, in  a  note  to  section  216,  says: 
"Courts  take  judicial  knowledge  of  the  fact 
that  railroad  trains  create  a  great  deal  of 
noise  In  their  movements,  and  that  for 
some  considerable  distance  such  noise  can  be 
heard." 

Again,  the  same  author,  in  section  221, 
citing  ample  authority  to  sustain  the  text 
says:  "Presumption  that  train  was  heard.— 
It  must  be  conclusively  presumed  that  a 
pedestrian  who  stopped  and  listened  within 
six  feet  of  a  railroad  crossing  could  have 
heard  a  locomotive,  a  train,  which  struck 
him  going  at  the  rate  of  15  miles  an  hour. 
In  such  a  case  his  testimony  that  he  did  not 
hear  the  train  was  pronounced  *so  contrary  to 
the  dally  experience  of  common  life,  so  at 
war  with  the  conceded  and  indisputable  phys- 
ical facts  in  the  case,  that  neither  courts  nor 
Juries  can,  without  stultifying  themselves, 
yield  to  It  an  iota  of  probative  force  or  ef- 
fect. It  is  a  proposition  too  monstrously  im- 
probable for  rational  human  belief.  To  argue 
to  the  contrary  of  this  is  to  endeavor  the 
transmutation  of  the  impossible  into  possi- 
bility.' In  another  case  the  court  said,  'It 
almost  seems  incredible  that  a  man  can  be 
within  20  feet  of  a  railroad  and  not  hear  an 
approaching  train,  even  although  no  whi8tl<^ 
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was  sounded  or  bell  rang.*  Again  it  was  held 
that  a  person  within  100  feet  of  the  track, 
possessed  of  ordinary  hearing,  and  listening 
attentively,  with  nothing  to  obstruct  the 
sound,  cannot  fall  to  hear  a  train  approach- 
ing at  30  miles  an  hour.** 

Elliott  on  Railroads^  in  section  1703,  citing 
as  authority  decisions  In  several  states,  un- 
der the  headline,  ••Physical  Facts,"  says:  "It 
Is  an  old  saying  that  'actions  speak  louder 
than  words,'  and  so  there  are  sometimes 
physical  facts  present  in  a  case  sufficient  in 
strength  to  overcome  the  evidence  of  wit- 
nesses. Well-established  laws  of  nature  and 
similar  well-known  scientific  and  physical 
facts  of  which  the  courts  will  take  Judicial 
knowledge  may  not  only  justify  a  trial  court 
in  directing  a  verdict  or  in  setting  aside  a 
verdict  and  granting  a  new  trial,  but  may 
also  be  sufficient  to  cause  the  appellate  court 
to  reverse  the  action  of  the  trial  court  where 
it  fails  to  give  effect  to  such  facts  by  direct- 
ing a  verdict  or  granting  a  new  trial.  Not- 
withstanding the  general  rule,  which  pre- 
vails In  most  Jurisdictions,  that  the  court,  on 
appeal,  will  not  weigh  the  evidence,  neither 
the  appellate  court  nor  the  trial  court  should 
stultify  Itself  by  allowing  a  verdict  to  stand, 
although  there  may  be  evidence  tending  to 
support  it,  where  the  physical  facts  are  such 
as  to  demonstrate  that  such  evidence  is  un- 
true and  the  verdict  unjust  and  unsupported 
In  law  and  in  fact.  In  a  recent  case  the 
plaintiff  testified  that  he  stopped  and  lo<^ed 
and  listened  when  about  six  feet  from  a  rail- 
road crossing  and  saw  no  engine,  and  that 
as  soon  as  he  stepped  inside  the  first  rail 
of  the  track  an  engine  noiselessly  approached 
and  struck  him;  that  his  sense  of  hearing 
was  perfect;  and  that  there  was  nothing  to 
obstruct  sound  or  prevent  him  from  hearing. 
There  was  also  undisputed  evidence  that 
the  engine  and  tender  weighed  80  tons,  had 
14  wheels,  and  was  running  at  the  rate  of  at 
least  25  miles  an  hour.  The  Supreme  Court 
held  that  it  was  a  physical  Impossibility  that 
the  engine  could  move  at  that  rate  without 
making  any  noise,  and  that  the  plaintifl!  must 
have  heard  It  if  he  looked  and  listened,  as 
he  testified  that  he  did,  and  the  Judgment  of 
the  trial  court  on  the  verdict  for  the  plaintiff 
was  reversed.  In  another  recent  case  the 
appellate  court  said  that,  while  It  had  no 
power  to  weigh  the  evidence  yet  where  the 
evidence  which  appears  to  be  in  confiict  is 
nothing  more  than  a  mere  scintilla,  or  where 
it  is  met  by  well-known  and  scientific  facts, 
about  which  there  is  no  dispute,  this  court 
will  still  exercise  Jurisdiction  to  review  an'd 
reverse.  So,  where  it  was  necessary  to  as- 
sume, in  order  to  support  the  verdict,  that  the 
plaintiff  was  fully  9  feet  high,  the  appellate 
court  reversed  the  Judgment  and  granted  a 
new  trial.  In  another  case  a  verdict  was  set 
aside  because  the  court  knew  that,  if  the 
plaintiff  had  been  exercising  ordinary  care 


and  occupying  the  position  he  dalmed  be 
was  occupying,  he  could  not  have  been  Injur- 
ed In  the  manner  in  which  the  undisputed 
evidence  showed  that  he  was  injured.  And  In 
many  other  cases  verdicts  have  been  set  aside 
because  they  could  only  be  supported  by  as- 
suming or  believing  something  contrary  to 
human  experience  or  to  the  laws  of  natura 
There  are  many  facts  of  which  courts  ex  of- 
ficio take  notice,  and  neither  averment  nor 
proof  will  prevail  against  matters  which  are 
Judicially  known  to  the  court  The  courts 
will  not  allow  the  verdicts  of  Juries  to  stand 
when  they  rest  on  evidence  which  the  courts 
Judicially  know  to  be  Incredible.  It  is  of 
the  utmost  importance,  therefore.  In  many 
railroad  cases,  for  the  defendant  to  show  the 
physical  facts,  and  it  Is  equally  Important  to 
the  plaintiff  for  him  to  come  prepared  not 
merely  to  deny  what  the  undisputed  physical 
facts  show  must  have  been  true,  but  to  show, 
by  sbme  evidence  at  least,  that  the  physical 
facts  are  not  as  claimed  by  the  defendant  or 
are  not  such  as  to  conclude  the  plaintiff  in 
the  particular  case." 

The  contention  that  the  failure  of  the  de- 
fendant to  give  the  statutory  signals  and  to 
have  the  usual  and  customary  headlight  on 
its  engine  lulled  the  deceased  and  Rutledge 
into  the  belief  that  they  could  safely  cross 
the  track  ahead  of  the  approaching  train,  of 
whose  approach  they  were  aware,  is  neither 
sustained  by  the  facts  in  the  case  nor  by  the 
authorities.  See  Smith's  Adm'r  v.  N.  ft  W. 
Ry.  Co.,  107  Va.  725,  60  S.  E.  56 ;  Southern 
Ry.  Co.  V.  Hansbrough,  107  Va.  733,  60  S. 
E.  58. 

We  are  of  opinion  that  the  verdict  of  the 
Jury  in  this  case  is  plainly  against  the  evi- 
dence. Therefore,  the  Judgment  of  the  cir- 
cuit court  will  be  reversed,  the  verdict  set 
aside,  and  the  case  remanded  for  a  new  trial. 

Reversed. 

BUCHANAN,  J.,  absent 

(UO  Va.  910) 
HARDY  T.  COMMONWEAI/TH. 
(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 
1.  JtTBT  (9  82*)— DBAWino  and  Suvhonzno— 

E^FVECT  OF  IbKEOULABITIES. 

Code  1904,  S  4018,  provides  that  **for  good 
cause  shown  in  any  felony  case,  the  judge 
•  •  •  may  flir^ct  more  than  twenty  names,  to 
be  drawn  and  placed  in  the  list  and  more  toan 
sixteen  persons  to  be  summoned.  He  shall  in 
each  case  specify  the  number  of  names  to  be 
drawn  and  the  number  of  persons  to  be  sum- 
moned ;  the  number  drawn  shall  not  be  more 
than  four  in  excess  of  the  number  of  summons.** 
Held,  that  where  the  court  directed  40  persons 
to  be  drawn,  and  that  at  least  36  he  summoned, 
the  validity  of  a  venire  is  not  affected  by  the 
fact  that  the  clerk  directed  the  sheri£f  to  sum- 
mon the  entire  list  as  drawn,  instead  of  at 
least  36. 

[Ed.  Note—For  other  cases,  see  Jury,  Cent 
Dig.  §  307 :  Dec.  Dig.  $  82.*1 
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2.  Cbdciral  Law  (8  415»)— BviDEWcn»— Deo- 

XJLBATION8  BY  DECEDENT. 

Where  it  appeared  that  defendant  had 
made  violent  threats  showing  deadly  hostility 
towards  deceased  and  toward  any  person  who 
would  dare  to  prosecute  him  for  yiolation  of  the 
liquor  laws  after  having  claimed  to  be  his 
friend,  a  witness  who  testified  that  he  informed 
defendant  on  the  day  of  the  homicide  that  de- 
ceased was  going  to  prosecute  him  for  selling 
liqnor  without  a  license  could  testify  to  state- 
ments by  deceased  as  to  his  purpose  in  that  re- 
spect, though  all  that  deceased  had  said  as  to 
bis  purpose  was  not  communicated  to  defendant. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  943,  949 ;  Dec  Dig.  S  415.*  1 

8.  Homicide  ({  167*)  —  Evidence  —  General 

Thbeats. 

Where  it  appears  that  deceased  was  about 
to  commence  a  prosecution  against  defendant 
for  selling  liquor  without  a  license,  and  this  had 
been  communicated  to  defendant,  testimony  of 
general  threats  by  defendant  to  kill  any  one 
who  would  report  him  for  a  violation  of  the 
liquor  law  after  pretending  to  be  friendly,  or 
after  buying  liquor  of  him,  is  admissible. 

[Ed.  Note.— For  other  cases,  see   Homicide, 
Cent.  Dig.  IS  833-337 ;   Dec.  Dig.  f  167.*] 

4.  HoiaciDE  (f  167*)— Evidence— Condition- 
al Threats. 

Testimony  of  conditional  threats  to  kill  are 
admissible  where  it  Is  shown  that  the  person 
who  has  been  attacked  had  put  himself  within 
the  conditions  laid  down  by  defendant  in  making 
them. 

[E>d.   Note.— For  other  cases,   see   Homicide, 
Ctent.  Dig.  S  834 ;   Dec  Dig.  §  167.*1 

5.  HotficiDE  (§  167*)— Evidence— Thbeatb. 

Testimony  that  a  year  or  two  before  the 
trial  defendant  remarked  that  if  any  one  was 
to  prosecute  him,  and  cause  him  to  pay  a  fine, 
he  would  kill  him,  is  admissible  to  show  ill 
feeling  existing  some  time  prior  to  the  homicide. 

[E>d.  Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  i  334 :  Dec.  Dig.  8  167.*] 

6.  Homicide  ({  167*)— Evidence— Thbeats. 

Where  a  witness  appears  to  be  reluctant  to 
testify  against  defendant,  his  testimony  that 
about  a  week  before  the  homicide  defendant 
said,  *'A11  right,  if  things  turn  out  like  they 
look,  I  am  going  to  kill  him,  damn  him,"  is 
admissible,  though  witness  states  be  did  not 
know  whom  defendant  was  talking  about;  it 
being  within  the  province  of  the  jury  to  deter- 
mine the  facts,  and  draw  reasonable  inferences 
therefrom. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  337;    Dec  Dig.  I  167.*1 

7.  Criminal  Daw  (|  695*)  —  Evidence  —  Ob- 
jection TO  Evidence. 

Where  an  ob;jection  to  testimony  is  general 
and  a  portion  of  it  is  proper  and  a  portion  im- 
proper, the  court  should  overrule  the  objection. 

[Ed.    Note.'— For   other   cases,    see    Criminal 
Law.  Cent.  Dig.  9  1637;   Dec.  Dig.  8  695.*] 

8.  Homicide  (|  158*)— Evidence— Thbeats. 

Testimony  of  impersonal  and  conditional 
threats  is  admissible  for  the  purpose  of  showing 
general  malice  on  the  part  of  defendant,  particu- 
larly when  taken  in  connection  with  the  other 
definite,  express,  personal,  and  malignant  threats 
made  by  defenaant  with  direct  reference  to  de- 
ceased. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent.  Dig.  §§  293-296;   Dec.  Dig.  §  158.*] 

9.  Cbiminal  Law  (§  670*)  —  Reception  op 
Evidence— Evidence  Admissible  in  Part 
—Restriction  to  Particular  Purpose. 

The  admission  of  a  detective's  testimony 
that  recently  before  the  homicide  he  was  employ- 


ed by  deceased  to  procure  evidence  with  a  view 
of  prosecuting  defendant  for  selling  liquor  with- 
out a  license  was  not  error;  the  jury  being  in- 
structed that  it  was  admitted  for  the  sole  pui^ 
pose  of  showing  the  feeling  between  deceased 
and  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |fi  1506,  1596;  Dec  Dig.  i 
670.*] 

10.  Homicide  (J  173*)  —  Evidence  —  Instbu- 
ment  Used. 

Testimony  of  an  officer  of  a  gun  manu- 
facturing company  to  prove  the  entry  on  the 
re?n]arly  kept  soles  book  of  the  company, 
which  shows  the  sale  and  shipment  of  a  lot  of 
guns,  among  which  was  a  gun  having  on  its 
forearm  the  same  number  as  that  on  the  fore- 
arm of  a  gun  made  by  the  company,  and  after- 
wards found  near  the  place  of  the  homicide,  is 
admissible:  there  being  evidence  that  defendant 
had  recently  owned  a  gun  of  the  same  pattern. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S  374 ;    Dec  Dig.  1  173.*] 

11.  Witnesses  (I  380*)— Impeaching  One's 
Own  Witness. 

Under  Code  1901,  §  3351,  where  the  testi- 
mony of  a  witness  called  by  the  prosecution  is 
inconsistent  with  his  previous  statements  out  of 
court,  his  testimony  may  be  discredited  by  the 
prosecution  by  showing  such  inconsistent  state- 
ments. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1214 ;   Dec  Dig.  8  3S0.*] 

12.  Homicide  (S  336*)  —  Review  —  Harmless 
Error-</ONduct  Affecting  Jury. 

During  the  trial  of  a  prosecution  for  homi- 
cide by  shooting  deceaseo  from  ambush,  the 
jury  was  allowed.  In  company  with  two  officers, 
to  attend  a  moving  picture  show  wherein  two 
suitors  for  the  hand  of  a  lady  quarreled,  and 
one  of  them  lay  in  wait  along  a  road,  attacked 
bis  rival  with  a  dagger,  and  felled  him  to  the 
ground.  Held  that,  though  the  conduct  of  the 
officers  in  taking  the  Jury  to  such  a  show  was 
highly  censurable,  it  does  not  require  a  reversal 
of  the  conviction ;  it  appearing  from  the  uncon- 
tradicted affidavits  of  the  jurors  that  the^  were 
not  influenced  against  defendant  by  the  pictures. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  707 ;  Dec  Dig.  S  336.*] 

13.  Criminal  Law  (|  laso*)— Appeal-Con- 
duct Affectinq  Jury— Failubb  to  Object 
During  Trial. 

Defendant  ia  not  entitled  to  a  reversal  on 
the  ground  that  the  jury  had  attended  a  moving 
picture  show  during  the  trial,  where  counsel 
for  defendant  knew  of  such  conduct  during  the 
trial,  and  failed  to  call  the  court's  attention 
thereto  until  after  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %l  2647,  2648;  Dec  Dig.  § 
1039.*] 

14.  Homicide  (§  174*)  —  Evidence  —  Subse- 
quent Conduct  of  Defendant. 

The  facts  that  on  the  day  following  the 
homicide  defendant  manifested  no  concern  as  to 
what  had  happened,  and,  when  it  became  known 
that  bloodhounds  had  been  ordered,  he  mounted 
a  wagon  and  rode  into  the  forest  and  remained 
there  until  all  fear  of  being  pursued  had  vanish- 
ed, may  be  considered  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent.  Dig.  $  365;    Dec.  Dig.  §  174.*] 

15.  Criminal  Law  (§  1150*)— Review— Ques- 
tions of  Fact. 

The  jury  being  the  ^'ndges  of  the  credibility 
of  witnesses  and  the  weight  of  evidonre.  a  ood- 
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Tiction  supported  by  evidence  is  conclusive  on 
review. 

[Ed.  Note.-— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  S9  3074-3083;  Dec  Dig.  f 
1159.*] 

16.  HOMIOIDS  (I  253*)— SUITIOIENCT  OF  Evi- 
PENGB. 

Evidence  held  sufficient  to  support  a  con- 
viction of  murder  in  the  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S§  523-532;    Dec.  Dig.  §  253.*] 

Error  to  Circuit  Court,  Nansemond  County. 
Samuel  Hardy  was  convicted  of  murder, 
and  brings  ^rror.    Affirmed. 

Thos.  H.  Willcox  and  Hill  Garter,  for  plain- 
tiff in  error.  Attorney  General  and  R-  W. 
Withers,  for  the  Commonwealth. 

OARDWBLL,  J.  Samuel  Hardy  was  In- 
dieted  in  the  circuit  court  of  Nansemond 
county  for  the  murder  of  Tiberius  Gracchus 
Jones  (spoken  of  in  the  record  as  "Grac.** 
Jones),  was  found  guilty  of  murder  in  the 
first  degree,  and  sentenced  to  be  electrocuted. 
To  this  Judigment  of  the  circuit  court  a  writ 
of  error  was  awarded  by  a  Judge  of  this 
court. 

It  appears  that  the  deceased,  in  company 
with  his  next  door  neighbor,  one  J.  H.  Joyn- 
er,  returned  on  the  railroad  train,  from  a 
trip  to  Suffolk,  to  the  town  of  Holland,  near 
which  town  In  Nansemond  county  he  lived,  a 
little  after  9  o'clock  p.  m.  October  26,  1908, 
and  after  lingering  a  short  time  in  Holland 
near  the  office  of  a  justice  of  the  peace,  who 
was  engaged  in  the  trial  of  a  criminal  case, 
he  and  Joyner  left  for  their  homes,  walking 
together  till  the  pathway  or  road  to  Joyner's 
home  was  reached,  and  then  the  deceased 
proceeded  in  the  direction  of  his  own  home 
nearby.  About  10:30  o'clock  p.  m.,  just  alter 
deceased  had  gotten  inside  his  inclosure,  en- 
tering through  what  Is  generally  spoken  of 
as  the  "eastern  gate,"  he  was  shot  down  by 
some  person  or  persons  lying  In  wait,  receiv- 
ing two  wounds  in  the  abdomen,  made  with 
No.  6  shot  fired  from  a  shotgun  at  short 
range,  and  three  wounds  made  by  bullets 
fired  from  a  pistol.  The  shots  from  both  the 
gun  and  the  pistol  were  in  rapid  succession, 
and  the  wounds  from  the  shotgun  were  both 
necessarily  fatal,  and  from  which  the  mur- 
dered man  died  within  two  or  three  hours. 

Joyner,  who  was  not  far  away,  and  who 
not  only  heard  the  shooting,  but  heard  the 
deceased  exclaim,  **You  scoundrel !"  was  the 
first  person  to  reach  the  deceased,  who  ex- 
claimed as  he  approached,  "Joyner,  they 
have  killed  me  for  telling  the  truth,"  and 
afterwards  remarked  that  he  thought  "Sam 
Hardy  or  liuke  did  It."  Still  later,  when  con- 
scious of  impending  and  certain  death,  he 
said  that  "it  was  so  dark  that  he  could  not 
see,  but  thought  it  was  Sam  Hardy." 

The  physicians  attending  the  wounded  man 
did  not  find  either  of  the  pistol  bullets  In  the 
body  of  the  deceased,  but  did  find  in  one  of^ 


the  wounds  the  wad  of  a  cartridge  which 
bore  upon  it  the  stamp  of  the  Union  Metallic 
Cartridge  Company,  "No.  6  shot,  3  drams  pow- 
der," Just  such  a  wad  as  was  used  in  shells 
shot  from  a  No.  12  bore  Ithaca  shotgun,  and 
just  such  a  gun  as  Sam  Hardy,  the  accused, 
owned  and  had  in  his  possession  certainly 
up  to  a  few  days  before  this  murder.  The 
pistol  used  by  the  assassin  was,  as  near  as 
could  be  told  from  the  wounds  it  made,  a 
32  caliber,  just  such  a  pistol  as  the  accused 
owned  and  shown  to  have  been  put  by  him 
into  his  pocket  on  the  night  of  the  murder 
as  he  was  leaving  his  store,  and  not  over 
two  hours  before  the  murder. 

It  further  appears  that  the  accused  and 
the  deceased,  who  had  lived  for  some  years 
within  less  than  a  mile  of  each  other,  had 
been  friends  until  within  a  few  months  be- 
fore the  murder  of  the  deceased,  when  they 
became  exceedingly  unfriendly.  In  fact,  bitter- 
ly hostile;  the  deceased  having  charged  the 
accused  with  selling  liquor  without  a  license^ 
and  openly  and  in  unqualified  terms  charged 
him  with  perjury  In  the  testimony  which  he 
had  given  in  a  will  case  just  six  days  pre- 
vious to  the  murder  of  the  deceased,  and  that 
deceased  had  not  only  declared  It  to  t)e  his 
purpose  to  prosecute  the  accused  for  the  il- 
licit sale  of  liquor,  but  also  for  perjury,  and 
had  on  the  very  day  he  was  assassinated 
gone  to  Suffolk  to  consult  an  attorney  with 
respect  to  the  institution  of  such  prosecu- 
tions. It  also  appears,  as  we  will  see  later, 
that  the  accused  knew  what  were  the  declara- 
tions and  purposes  of  the  deceased  in  respect 
to  his  prosecution  for  illicit  traffic  in  liquor, 
but  what  was  very  much  more  serious  to  him 
a  prosecution  for  perjury,  and  he  doubtless 
knew  that  the  charge  of  perjury  could  not 
be  maintained  without  the  evidence  of  the  de- 
ceased. 

It  was  furthermore  shown  in  the  evidence 
that  the  accused  (Hardy)  cherished  feelings 
of  Intense  hostility  towards  the  deceased 
for  some  time  prior  to  his  death,  and  that 
he  had  made  repeated  and  malignant  threats 
against  his  life. 

Early  in  the  morning  following  the  murder 
there  was  found  near  where  the  deceased  had 
fallen  and  was  lying  when  Joyner  found  him 
the  forearm  of  an  Ithaca  shotgun,  which  had 
doubtless  bounded  from  the  gun  which  fired 
the  fatal  shots  at  the  deceased — a  forearm  of 
just  such  a  shotgun  as  the  accused  owned. 

Taking  up  in  their  order  the  errors  as- 
signed on  behalf  of  the  accused,  we  come  first 
to  the  question  whether  or  not  the  trial  court 
erred  In  overruling  the  motion  of  the  accused 
to  quash  the  writ  of  venire  facias. 

Pursuant  to  the  statute  (section  4018,  Code 
1004),  the  Judge  of  the  circuit  court  directed 
more  than  20  names  to  be  drawn  and  placed 
in  the  list,  and  more  than  16  to  be  summoned 
— I.  e.,  the  order  entered,  "for  good  cause 
shown,"  directed  that  40  persons  be  drawn. 


"For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reportor  Indexes 
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at  least  36  of  whom  should  be  sammoned. 
Thereupon  the  clerk  issued  the  writ  of  venire 
facias,  directing  the  sheriff  to  summon  the 
entire  40  so  drawn,  and  the  failure  of  the 
clerk  to  direct  the  summoning  of  36  instead 
of  the  entire  40  is  the  ground  of  the  motion 
of  the  accused  to  quash  the  writ. 

That  part  of  section  4018  of  the  Ck)de,  su- 
pra, which  is  pertinent  here  is  as  follows: 
"For  good  cause  shown  in  any  felony  case 
the  judge  of  the  court,  in  term  time  or  ya- 
cation,  may  direct  more  than  twenty  iiames 
to  be  drawn  and  placed  in  the  list,  and  more 
than  sixteen  persons  to  be  summoned.  He 
shall  in  such  case  specify  the  number  of 
names  to  be  drawn  and  the  number  of  per- 
sons to  be  summoned;  the  number  drawn 
shall  not  be  more  than  four  in  excess  of  the 
number  to  be  summoned." 

That  the  clerk  in  this  case  proceeded 
strictly  in  the  manner  prescribed  in  the  stat- 
ute to  draw  40  names  from  the  Jury  box, 
which  he  placed  in  the  list  which  he  deliver- 
ed to  the  sheriff,  is  not  questioned.  There- 
fore the  sole  question  is:  Was  the  issuing 
by  the  clerk  of  the  writ  of  venire  facias  di- 
recting the  sheriff  to  summon  the  entire 
list  so  drawn  such  a  departure  from  the 
mandatory  and  imperative  requirements  of 
the  statute  as  prejudiced,  or  might  have 
been  prejudicial  to,  the  accused. 

The  motion  to  quash  the  writ  was  made 
in  due  time,  but  it  is  nowhere  pointed  out 
that  the  accused  was  or  might  have  been 
prejudiced  by  the  writ  directing  the  sum- 
moning of  the  entire  40  instead  of  only  30 
of  the  persons  named  in  the  list;  nor  does 
there  occur  to  us  any  reason  for  supposing 
that  this  irregularity  of  the  clerk,  if  indeed 
it  could  be  considered  an  irregularity,  could 
have  by  any  possibility  been  prejudicial  to 
the  accused. 

To  sustain  the  contention  of  the  accused, 
the  cases  of  Jones  v.  Commonwealth,  100  Va. 
812,  41  S.  K  951,  and  Hoback  v.  Common- 
wealth, 104  Va.  871,  52  S.  E.  575,  are  greaUy 
relied  on,  but  in  our  view  of  those  cases 
they  are  not  authority  for  the  proposition 
the  accused  is  contending  for.  In  the  first 
of  those  cases  the  clerk  issued  a  writ  of  ve- 
nhre  facias  commanding  the  officer  to  sum- 
mon 24  persons  of  his  county.  Instead  of 
16  as  the  statute  and  the  order  of  the  court 
required;  and  it  was  held  that  the  mandato- 
ry and  imperative  provisions  of  the  statute 
had  not  been  complied  with,  and  that  the 
writ  of  venire  facias  should  have  been  quash- 
ed. Subsequently  the  statute  was  amended, 
with  the  evident  intent  of  reducing  techni- 
cal objections  in  criminal  cases  to  the  mini- 
mum. See  Acts  1902-04,  p.  8S2;  Acts  1904, 
p.  16. 

In  the  Hoback  Case,  supra,  the  method 
actually  followed  in  summoning  the  venire 
was  in  direct  contravention  of  the  manda- 
tory provisions  of  the  statute  for  the  pro- 
♦^ection  of  the  prisoner,  and  a  guaranty  to 
uim  of  a  jury  uninfluenced  by  the  will,  ca- 


price, or  personal  preference  of  any  officer 
of  the  court  Therefore  the  second  and  third 
as  well  as  the  first  writ  were  quashed. 
That  case  was  wholly  different  from  this. 
It  cannot  be  contended  with  any  degree  of 
force,  as  it  appears  to  us,  that  because  the 
sheriff  in  this  case  was  directed  to  and  did 
summon  the  entire  panel  of  40  the  accused 
was  deprived  of  the  privilege  of  exercising 
his  option  of  striking  as  many  as  four  from 
the  panel,  or  any  error  committed  of  which 
he  could  complain. 

We  concur  in  the  opinion  of  the  learned 
judge  below  that  the  provisions  of  the  stat- 
ute requiring  that  the  number  of  persons 
drawn  from  the  box  should  not  be  more 
than  four  in.  excess  of  the  number  summon- 
ed was  clearly  not  intended  as  a  protection 
to  the  party  to  be  tried,  but  to  give  the 
sheriff  a  certain  discretion  to  be  used  for  his 
benefit  and  convenience,  to  the  end  that  he 
might  be  excused  if  he  did  not  summon  all' 
of  the  jurors  drawn,  provided  the  number 
not  summoned  was  not  greater  than  four. 
In  the  very  nature  of  things,  the  mere  irreg- 
ularity complained  of  in  this  case  did  not 
and  could  not  have  prejudiced  the  accused, 
and  therefore  the  refusal  of  the  trial  court 
to  quash  the  writ  of  venire  facias  Is  with- 
out error. 

The  second  assignment  of  error  presents 
the  question  whether  or  not  the  court  erred 
in  permitting,  over  the  protest  and  objection 
of  the  accused,  the  testimony  of  the  wit- 
ness J.  H.  Joyner  to  go  to  the  Jury. 

The  only  ground  upon  which  the  objection 
to  the  testimony  of  this  witness  could  rest 
at  all  is  that  a  part  of  It  relates  to  matters 
not  communicated  to  the  accused. 

By  way  of  introduction,  this  witness  did 
make  immaterial  statements,  but  It  does  not 
appear  to  us  that  any  part  of  his  testimony 
was  in  a  legal  sense  prejudicial  to  the  accused. 
The  accused  had  made  vicious  and  violent 
threats,  showing  unmistakably  a  deadly  hos- 
tility on  his  part  toward  the  deceased,  some 
of  which  threats  were  more  or  less  imper- 
sonal, and  some  of  them  conditional,  but  all 
tending  to  show  "malice,"  either  general 
or  special,  toward  the  deceased,  all  of  these 
threats  tending  to  show  also  the  intent  of  his 
mind  towards  the  deceased,  or  towards  any 
one  who  would  dare  to  prosecute  him  for 
a  criminal  violation  of  the  liquor  laws,  aft- 
er having  claimed  to  be  his  friend,  so  as  to 
cause  him  to  lose  a  large  sum  of  money,  and 
the  testimony  of  Joyner  was  entirely  prop- 
er and  material  to  prove  that  the  purpose  of 
the  deceased  to  prosecute  the  accused  was 
communicated  to  the  accused  before  the 
murder  of  the  deceased.  Joyner  testified 
that  on  the  very  day  this  murder  was  com- 
mitted be  (Joyner)  had  told  the  accused  that 
"Mr.  Jones  was  going  to  prosecute  him  for 
selling  liquor  without  a  license";  that  "he 
had  as  well  get  ready  to  pay  the  fine";  and 
that  he  (Hardy)  "had  just  as  well  get  ready 
to  pay  a  fine  for  selling  liquor  without  a 


526 


67  SOUTHEASTERN  REPORTBB. 


era. 


license,  because  Mr.  Jones  bad  him  faded." 
Whether  all  the  fiicts  testified  to  by  Joyner 
were  communicated  to  the  accused  or  not, 
they  were,  in  our  opinion,  facts  which  were 
proper  to  Introduce  Into  the  case  for  the 
purpose  of  showing  the  state  of  feeling  ex- 
isting between  the  deceased  and  the  accused, 
and  of  showing  the  apprehension  of  the  ac- 
cused that  it  was  the  settled  purpose  of  the 
deceased  to  have  him  prosecuted  and  pun- 
ished for  both  the  illicit  sale  of  liquor  and 
perjury. 

The  third  assignment  of  error  is  the  ad- 
mission of  testimony  of  the  witnesses  Jesse 
Gopeland,  Claude  Norfleet,  and  Joseph  I. 
Johnson,  who  testified  to  certain  threats  made 
by  the  accused  of  an  alleged  vague,  indefi- 
nite, or  conditional  character. 

The  statement  of  Johnson  is:  "I  heard 
him  (accused)  say  the  day  he  went  home 
from  here  on  the  will  case  that  he  would 
have  killed  him  on  that  day  if  he  had  opened 
his  lips  to  him."  **He  did  not  say  much 
about  the  will.  He  cursed  and  quarreled 
over  It  some  and  said  he  was  going  to  kill 
Grac.  Jones,  damn  him."  Copeland  testified 
that  the  accused  had  said  in  his  presence 
**that  if  a  man  was  to  report  him  in  this  low, 
underhand  means  of  pretending  to  be  friend- 
ly with  him,  and  come  in  and  buy  whisky, 
and  then  go  out  and  report  him  and  get  him 
into  court  and  trouble,  he  would  kill  him  for 
it;'*  that  ^*he  did  not  mean  any  man  that 
might  report  him  or  any  man  that  would  be 
a  witness,  but  a  party  that  would  undermin- 
ingly,  as  he  called  It,  buy  whisky  from  him." 

It  is  true  that  the  threat  testified  to  by 
Copeland  was  a  general  threat,  and  in  a 
sense  a  conditional  threat,  and  was  made 
some  time  before  this  murder,  but  it  tended 
to  show  a  purpose  in  the  mind  of  the  accus- 
ed to  kill  any  man  who  should  subject  him 
to  a  prosecution  and  fine  for  the  illicit  sale 
of  liquor. 

As  we  have  seen,  the  deceased  at  the  time 
of  his  death  and  prior  was  engaged  in  put- 
ting in  motion  against  the  accused  the  ma- 
chinery of  the  law  to  punish  him  for  selling 
liquor  without  a  license,  and  the  accused  had 
been  informed  a  few  hours  before  deceased 
met  his  death  that  he  (deceased)  had  the  evi- 
dence on  him  (the  accused)  and  was  going 
to  prosecute  him. 

The  authorities,  so  far  as  we  have  been 
able  to  examine  them,  unmistakably  hold 
that  conditional  threats  are  admissible,  where- 
ever  it  Is  shown  that  the  party  who  has  been 
attacked  had  put  himself  within  the  condi- 
tions laid  down  by  the  party  making  the 
threats. 

The  rule  as  to  admissibility  of  such  evi- 
dence is  well  stated  in  21  Cyc.  p.  922,  under 
the  head  of  "Indefinite,  Impersonal  and  Con- 
ditional Threats,"  as  follows:  "A  threat  to 
kill  or  Injure  some  one  not  definitely  desig- 
nated is  admissible  in  evidence  where  other 
facts  adduced  give  Individuation  to  it;  but 
genera]  threats  not  shown  to  have  any  ref- 


erence to  the  deceased  cannot  be  proved.  So 
also  words  uttered  under  such  circumstances 
as  prima  facie  to  import  a  threat  are  admis- 
sible. The  fact  that  the  threat  made  was 
conditional,  or  was  immediately  retracted, 
does  not  affect  its  admissibility." 

"Nor  is  it  necessary  to  name  the  threat- 
ened party  when  the  facts  and  circumstan- 
ces make  it  clear  that  the  deceased  was  the 
party  intended."  Mathls  v.  State.  34  Tex. 
Cr.  R.;  89,  28  S.  W.  817;  Hardy  v.  State,  81 
Tex.  Cr.  R.  289,  20  S.  W.  561;  Cribbs  v. 
State,  86  Ala.  613,  6  South.  109. 

Norfieet's  testimony  excepted  to  was  that 
a  year  or  two  l>efore  the  trial  the  accused  In 
witness*  hearing  remarked  that  if  any  one 
was  to  indict  him,  and  cause  him  to  pay  oat 
a  whole  parcel  of  money,  he  would  kill  him. 
With  respect  to  this  witness,  it  Is  only  neC' 
essary  to  observe  here  that  wltdesses  not  un- 
frequently  overestimate  the  lapse  of  time, 
and  the  jury  might  well  have  considered  from 
all  the  evidence  in  the  case  that  this  remark 
of  the  accused  in  the  presence  of  Norfleet 
was  not  anything  like  two  years,  or  even  a 
year,  before  the  murder  of  the  deceased. 
The  testimony  of  this  witness  was  entirely 
competent  to  show  the  111  feeling  existing  be- 
tween the  deceased  and  the  accused  for  some 
time,  perhaps  a  year,  prior  to  the  murder 
of  the  deceased. 

Joseph  I.  Johnson  testified  that  about  a 
week  before  the  killing  of  the  deceased  he 
heard  the  accused  say,  "All  right.  If  things 
turned  out  like  they  looked,  he  was  going  to 
kill  him,  damn  him.*'  Now,  both  Joyner  and 
Johnson  clearly  appear  to  be  reluctant  wit- 
nesses against  the  accused;  and,  though 
Johnson  said  that  he  did  not  know  whom  the 
accused  was  talking  about,  ''whether  a  man, 
or  a  snake,  or  a  mule,  or  who,"  it  was  with- 
in the  province  of  the  jury  to  determine 
the  facts  and  to  draw  reasonable  Inferences 
therefrom,  and  it  Is  perfectly  evident  tliat 
the  jury  understood  from  the  language  of 
the  accused  testified  to  by  Johnson  that  he 
referred  to  some  man,  and  were  warranted 
from  all  the  evidence  adduced  in  the  con- 
clusion that  he  referred  to  his  avowed  enemy^ 
the  deceased. 

R.  W.  Withers,  on  behalf  of  the  common- 
wealth, testified  that  on  the  afternoon  of  the 
murder  of  the  deceased,  which  occurred  as 
stated  between  10  and  11  o'clock  p.  m.,  de- 
ceased came  to  Suffolk  and  inquired  of  wit- 
ness why  he  did' not  proceed  to  prosecute  the 
accused  (Hardy)  for  selling  liquors  without  a 
license  and  for  perjury,  claimed  by  the  de- 
ceased to  have  been  committed  by  the  ac- 
cused in  his  testimony  with  reference  to  the 
will  of  Z.  T.  Holland,  which  testimony  of 
the  accused  had  been  taken  before  a  notary 
some  five  or  six  days  prior  to  this  conversa- 
tion between  the  witness  Withers  and  the  de- 
ceased. Withers  testified  to  no  threat  made 
by  the  deceased,  but  only  to  the  effect  that 
the  deceased  entertained  feelings  of  revenge 
and  111  will  towards  the  accused.    The  wit- 
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ness  also  testified  in  respect  to  facts  and  cir- 
cumstances iilimediately  preceding  the  mur- 
der tending  to  show  the  animus  of  the  de- 
ceased towards  the  accused,  and  it  may  be 
that,  if  there  had  been  no  other  evidence  In 
connection  with  the  statements  of  the  wit- 
ness hringing  home  to  the  accused  knowledge 
of  the  deceased's  feelings  towards  him,  there 
would  be  force  in  the  position  that  this  evi- 
dence of  Withers  was  Inadmissible;  but  it 
is  to  be  borne  in  mind  that  the  accused  was 
told  by  Joyner  on  the  yery  day  of  the  mur- 
der that  the  deceased  was  going  to  prosecute 
him  for  selling  liquor,  and  was  also  told  be- 
tween October  20th  and  26th,  the  day  of  the 
murder,  that  Jones  was  going  to  prosecute 
him  for  perjury.  Moreover,  a  material  part 
of  Withers'  testimony,  where  he  testifies  as 
to  what  the  deceased  said  and  did  on  the 
20th  of  October,  six  days  before  the  mmrder, 
as  to  the  purpose  of  the  deceased  to  prose- 
cute the  accused  for  selling  liquor  and  for 
perjury,  is  corroborated  by  the  accused's  own 
witness,  B.  R.  Doughtle,  who  stated  that  he 
saw  and  couTersed  with  the  accused  on  his 
return  from  Suffolk  the  evening  of  the  20th, 
and  that  the  accused  said,  among  other 
things,  that  at  the  taking  of  his  testimony 
touching  the  Holland  tvIU  Mr.  Grac.  Jones 
(deceased)  was  sitting  near  by,  and  every 
time  he  (accused)  would  say  anything  he 
could  hear  him  (Grac.  Jones)  say  In  a  low 
tone:    'That  Is  a  lie." 

The  testimony  of  Withers,  to  a  considera- 
ble extent,  is  not  very  material,  but  was  not 
Incompetent  while  the  other  facts  he  testi- 
fied to  were  admissible,  as  the  lower  court 
properly  held,  as  tending  to  show  the  state 
of  feeling  existing  between  the  accused  and 
the  deceased  just  prior  to  the  killing  of  the 
latter.  Moreover,  the  objection  made  to 
Withers'  testimony  is  in  general  terms,  with- 
out pointing  out  the  objectionable  parts ;  and 
It  is  well  settled  by  numerous  decisions  of 
this  court  that  where  exception  to  the  tes- 
timony is  general,  and  where  a  portion  of  the 
testimony  is  proper  and  a  portion  improper, 
the  court  should  overrule  the  exception.  See 
Trogdon's  Oase,  81  Grat  862;  Parsons  v. 
Harpw,  16  Grat  64;  Sulphur  Mines  Co.  y. 
Thompson,  03  Va.  203,  25  S.  E.  232;  N.  & 
W.  Ry.  Co.  y.  Sutherland,  105  Va.  545,  54 
S.  E.  465;  find  authorities  cited  in  those 
cases. 

It  is  very  true  that  some  of  the  threats  of 
the  accused  which  were  testified  to  by  Joyn- 
er and  others  were  impersonal  or  condi- 
tional, but  clearly,  as  the  authorities  show, 
they  were  competent  for  the  purpose  of 
showing  general  malice  on  the  part  of  the 
accused,  particularly  when  taken  in  connec- 
tion with  the  other  definite,  express,  person- 
al, and  mali^ant  threats  made  by  the  ac- 
cused with  direct  reference  to  the  deceased, 
established  be.Vond  question  by  the  testimony 
of  the  same  or  other  witnesses  in  the  case. 

"Greater  latitude  is  allowed  In  the  presen- 
tation of  evidence  where  it  is  purely  circum- 


stantial than  would  be  admissible  where  it 
is  sought  to  .establish  the  contention  upon 
direct  and  positive  testimony.  In  the  recep- 
tion of  circumstantial  evidence  great  latitude 
must  be  allowed.  The  jury  should  have  be- 
fore them  every  fact  which  will  enable  them 
to  elucidate  the  transaction  and  to  come  to  a 
satisfactory  conclusion.  However  remote  or 
Insignificant  a  fact  may  be,  if  it  tends  to 
establish  a  probability  or  improbability  of  a 
fact  in  Issue,  to  make  it  more  or  less  proba- 
ble, it  is  admissible.*'    8  Cyc  p.  110. 

Direct  evidence  can  rarely,  if  ever,  be  pro- 
duced in  a  case  like  this,  where  the  assassi- 
nation is  in  secret,  in  the  darkness  of  the 
night,  and  where  no  human  eye,  not  even  the 
unfortunate  victim,  could  see  the  hidden  foe, 
and  of  necessity  from  the  very  nature  of  the 
case  the  crime  can  only  be  proyed  by  circum- 
stantial evidence.  If  this  were  not  a  correct 
and  an  established  rule  of  evidence,  many  of 
the  most  atrocious  crimes  known  to  society 
would  go  unpunished,  and  society  be  Illy  pro- 
tected, especially  against  such  shocking  and 
dastardly  murders  as  we  are  now  dealing 
with. 

The  facts  proven  in  this  are:  That  bitter 
feelings  existed  between  the  accused  and  the 
deceased;  that  deceased,  just  prior  to  his 
death,  had  been  talking  freely  about  the  ac- 
cused on  the  streets  of  Holland  and  else- 
where. He  did  not  pick  his  men  to  talk  to 
about  accused,  but  talked  "open  and  above 
board,"  and  that  too  in  a  small  town  where 
the  accused  was  a  prominent  business  man. 
The  accused  had  just  testified  in  the  will 
case,  at  which  time  the  deceased  was  sit- 
ting behind  opposing  counsel  prompting  him 
as  to  the  line  of  attack,  and  was  heard  by 
the  accused  frequently  to  say  In  an  under- 
tone, "That's  a  lie,"  when  the  accused  was 
testifying.  That  the  accused  had  on  numer- 
ous occasions  stated  that  any  person  who 
had  once  been  his  friend  and  afterwards 
turned  against  him.  Informing  on  him  for 
selling  liquors  without  a  license,  he  would 
kill.  That  he  knew  that  the  deceased  was 
informing  on  him  both  as  to  the  selling  of 
Uqnor  and  as  to  the  still  graver  charge  of 
perjury.  That  the  accused  had  said  to  sev- 
eral people  just  prior  to  the  killing  of  the 
deceased  that  he  '*was  going  to  kill  Grac. 
Jones,  damn  him."  That,  "If  Jones  came  in 
his  store,  he  would  kill  him."  That  he  would 
"give  150  to  have  Jones  alone  in  the  Dismal 
Swamp,  and  work  nights  to  make  the  mon- 
ey." That  "Jones  had  spoken  to  him  at 
church  where  he  had  the  advantage  of  him, 
but  his  (accused*s)  time  was  coming.'* 

With  these  facts  proven  by  uncontradicted 
evidence,  it  is  clear  to  us  that  the  statements 
of  Copeland,  Norfleet,  Johnson,  and  Withers 
were  properly  allowed  to  go  to  the  jury,  to 
be  considered,  as  they  were  told,  along  with 
all  the  threats  proven  in  the  case,  and  to  be 
given  such  weight  In  connection  therewith  as 
the  jury  felt  it  deserved.-    Supporting  the 
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ruling  of  the  trial  court  admitting  the  testi- 
mony of  these  witnesses  are  numerous  cases 
cited  In  the  opinion  of  the  learned  Judge  be- 
low, which  is  before  us,  from  the  states  of 
Alabama,  Georgia,  Indiana,  Missouri,  Mon- 
tana, Nevada,  Ohio,  Pennsylvania,  and  Tex- 
as, and  also  cases  decided  by  this  court,  viz., 
Snodgrass'  Case,  89  Va.  679,  17  S.  E.  238; 
Muscoe*B  Case,  87  Va.  460,  12  S.  E.  790.  See, 
also,  21  A.  &  E.  Enc.  L.  220,  and  authorities 
there  cited. 

The  learned  counsel  for  the  accused  In  this 
case  seem  to  contend  for  the  view  that  evi- 
dence as  to  the  state  of  feeling  existing  be- 
tween the  accused  and  the  victim  of  a  mur- 
der can  only  be  admitted  after  it  is  shown 
that  the  accused  committed  the  crime;  but 
the  authorities  by  no  means  sustain  this 
view. 

A  case  In  point  Is  Keener  v.  State,  18  Ga. 
228,  63  Am.  Dec.  269,  where  the  court  said : 
**The  true  distinction,  we  apprehend,  as  to 
the  admissibility  of  evidence  of  threats,  and 
one  apparently  overlooked  in  many  of  the 
cases,  Is  this:  When  sought  to  be  Introduc- 
ed by  the  defendant  as  a  justification  for 
the  homicide,  and  without  any  overt  act,  he 
must  show  that  they  have  been  communi- 
cated; otherwise,  they  can  furnish  no  ex- 
cuse for  his  conduct;  but  when  offered  to 
prove  a  substantial  fact,  viz.,  the  state  of 
feeling  entertained  by  deceased  toward  the 
accused.  It  is  competent  testimony,  whether 
a  knowledge  of  the  threats  be  brought  home 
to  the  defendant  or  not.  When  the  fact  of 
homicide  Is  admitted  or  established  by  the 
evidence,  circumstances  showing  the  temper 
and  conduct  of  the  parties  and  lllustratlDg 
their  feelings  towards  each  other  previous  to 
the  fatal  meeting  are  admissible  in  evidence 
as  tending  to  throw  light  on  the  question  of 
malice  and  intent"  21  Cyc.  892;  Dean's 
Case,  32  Grat  912. 

The  same  principle  Is  recognized  by  this 
court  In  O'Boyles'  Case,  100  Va.  785,  40  S. 
E.  121,  where  the  opinion  by  Keith,  P.,  says: 
•*The  evidence  objected  to  was  not  admitted 
as  tending  to  prove  the  perpetration  of  the 
crime  with  which  the  prisoner  was  charged, 
but  for  the  purpose  of  showing  the  relation 
between  the  parties,  their  state  of  feelings, 
and  course  of  conduct  towards  each  other, 
and  as  reflecting  light  upon  the  motive  and 
intent  with  which  the  act  was  done.** 

To  review  here  the  numerous  authorities 
cited  by  the  learned  counsel  for  the  accused 
would  needlessly  prolong  this  opinion,  since 
our  examination  of  them  leads  either  to 
the  conclusion  that  they  do  not  sustain  the 
view  contended  for,  or  are  in  conflict  with 
the  great  weight  of  authority,  and  therefore 
could  not  he  given  our  approval. 

Eixception  is  taken  to  the  testimony  of  the 
witness  C.  E.  Everett,  who  was  a  detective  of 
Norfolk,  Va.,  and  testified  that  a  short  while 
before  this  murder  he  was  employed  by  the 
deceased  (Jones)  to  go  to  the  town  of  Hol- 
land for  the  purpose  of  getting  up  evidence 


with  the  view  of  prosecuting  the  accused 
(Hardy)  for  selling  liquor  illegally.  The 
ground  of  objection  to  this  evidence  Ib  that 
the  visits  of  Ejverett  and  his  efforts  to  get 
up  evidence  wanted  by  the  deceased  were 
not  known  to  the  accused,  and  therefore  could 
not  have  prompted  a  motive  in  him  to  commit 
the  crime  with  which  he  stood  charged. 

In  answer  to  this  exception,  we  deem  it 
only  necessary  to  say  that  it  would  be  difficult 
to  perceive  how  the  evidence  of  Everett  could 
have  done  more  than  produce  upon  the  minds 
of  the  jury  the  Impression  that  the  deceased 
entertained  intensely  bitter  and  revengeful 
feeling  towards  the  accused.  There  is  noth- 
ing whatever  in  the  evidence  given  by  the 
witness  which  indicated,  or  even  suggested, 
to  the  jury  that  the  accused  was  guilty  of 
the  charge  for  which  he  was  then  being  tried. 
On  the  contrary,  if  the  evidence  of  the  wit- 
ness made  any  Impression  on  the  jury,  it 
must  have  been  favorable  to  the  accused,  for 
the  reason  that  the  witness  stated  that  he 
found  in  his  investigation  no  evidence  of 
guilt  against  the  accused,  and  the  jury  were 
told  that  this  evidence  was  admitted  for  the 
sole  purpose  of  showing  the  feelings  between 
the  deceased  and  the  accused.  The  authori- 
ties we  have  cited  abundantly  sustain  the 
ruling  of  the  trial  court  in  admitting  the  evi- 
dence of  this  witness. 

Another  assignment  of  error  Is  the  admis- 
sion of  the  testimony  of  witness  P.  S.  Llver- 
more,  treasurer  of  the  Ithaca  Gun  Company, 
to  prove  an  original  entry  upon  the  r^ularly 
kept  books  of  that  company.  The  witness 
proved  that  the  sales  book  of  the  Ithaca  Gun 
Company  produced  at  the  trial,  showing  the 
records  of  shipments  made  by  that  company 
from  the  30th  day  of  October,  1906,  to  the 
18th  day  of  September,  1907,  was  a  book  con- 
taining original  entries.  In  other  words,  it 
was  proved  that  the  sales  book  was  in  fact 
one  of  the  books  regularly  kept  by  the  Ithaca 
Gun  (Company,  and  used  for  the  purpose  of 
making  Just  such  entries  and  records  as  ap- 
peared therein.  Very  true,  the  bookkeeper 
who  made  the  entry  proved  in  this  case  did 
not  testify  on  the  trial,  but  it  Is  also  true 
that  the  bookkeeper's  attendance  could  not 
be  enforced,  as  he  was  beyond  the  jurisdic- 
tion  of  the  trial  court  The  book  produced 
in  this  instance  was  certainly  a  book  of  equal 
authenticity  with  an  ordinary  book  of  ac- 
counts, and  this  court  held  as  far  back  as 
the  cases  of  Downer  v.  Morrison,  2  Grat  250, 
and  Hampton,  etc.,  v.  Michael,  6  Grat  151,  that 
"copies  of  original  entries  on  plaintifiTs  books 
were  competent  evidence  to  show  to  whom 
goods  were  sold."  Here  not  a  copy  of  the 
entry  but  the  original  book  of  entry  was 
produced,  and  authenticated  by  an  officer  of 
the  company. 

The  case  of  Vinal  v.  GUman,  21  W.  Va.  301, 
45  Am.  Rep.  562,  is  directly  in  point,  in  which 
it  was  held  that:  "A  l)uok  of  original  en- 
tries, in  which  an  entry  is  made  in  the  usual 
course  of  business,  at  the  time  of  the  tranaac- 
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tion,  of  matters  within  the  personal  knowl- 
edge of  the  bookkeeper,  is  admissible  if  the 
bookkeeper  be  dead  at  the  time  of  trial,  or 
be  a  nonresident,  or  cannot  be  produced  as  a 
witness  on  account  of  insanity  or  other 
cause." 

We  are  of  opinion  that  the  testimony  given 
by  Livermore,  to  the  effect  that  the  Ithaca 
Gun  Company  sold  and  shipped  to  the  Leon- 
ard Hardware  Company  on  June  29,  1907,  a 
certain  lot  of  guns,  among  which  was  a  gun 
having  upon  its  forearm  the  same  number  as  on 
the  forearm  of  an  Ithaca  gun  picked  up  near 
where  the  victim  of  this  murder  was  found 
lying,  was  properly  admitted  in  evidence  as 
tending  to  prove  a  fact  to  be  considered  by 
the  Jury  along  with  the  other  facts  and  cir* 
cumstances  which  the  evidence  adduced  tend- 
ed to  prove,  viz.,  that  one  of  these  guns  was 
afterwards  owned  by  the  accused,  and  was  in 
bis  i>os9es8ion  shortly  before  this  murder. 

In  the  course  of  the  trial  J.  U.  Burges  was 
permitted  to  testify  as  to  inconsistent  state- 
ments of  one  E>verett  Holland,  a  witness  call- 
ed for  the  commonwealth,  and  to  discredit 
the  testimony  of  that  witness.  This  ruling  of 
the  trial  court  Is  assigned  as  error. 

It  clearly  appears  in  the  record  that  the 
course  of  procedure  adopted  by  the  attorney 
for  the  commonwealth  in  respect  to  the  sum- 
moning, examination,  and  impeachment  of 
the  witness  Everett  Holland  conformed  to 
the  requirements  of  section  3351,  Code  1904, 
and  has  the  approval  of  this  court  in  McCue's 
Case,  103  Va.  870,  49  S.  B.  623.  Here  both 
of  the  conditions  upon  which  the  contradic- 
tion and  Impeachment  of  a  witness  by  the 
party  who  called  him  is  permissible  were 
shown  to  exist.  The  witness  Holland  turn- 
ed out  to  be  adverse  to  the  commonwealth, 
and  the  attorney  for  the  commonwealth  was 
'  ^surprised"  by  the  evidence  be  gave  in,  as 
was  stated  by  Mr.  Burges.  In  this  connec- 
tion the  court  properly  Instructed  the  Jury 
that  the  evidence  of  Everett  Holland,  so  far 
as  it  contradicted  any  statement  of  any  wit- 
ness introduced  by  the  defense,  was  proper 
rebuttal,  and,  so  far  as  it  showed  he  ha'd 
made  different  statements  to  Mr.  Burges,  "It 
can  only  go  to  his  (Holland's)  credibility,  and 
affect  his  veracity  and  truthfulness."  This, 
the  accused's  seventh  assignment  of  error,  is 
also  without  merit. 

The  eighth  assignment  of  error  relates  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict of  the  Jury,  because  the  Jury  had  been 
permitted  by  the  officers  of  the  court  dur- 
ing the  trial  to  attend  a  moving  picture 
show. 

It  appears  that  the  Jury,  In  company  with 
two  deputy  sheriffs,  on  two  nights  during 
the  trial  were  allowed  to  go  in  a  body  and 
occupy  one  of  the  galleries  of  a  room  in 
which  the  moving  pictures  were  exhibited, 
that  this  gallery  was  used  exclusively  by  the 
Jury  and  the  deputies,  and  that  no  person 
communicated  with  them  while  in  attend- 
ance upon  the  show;    nor  Is  it  contended 
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that  any  wrong  was  purposely  committed  by 
any  one  connected  with  the  visit  to  this  en- 
tertainment, but  it  seems  to  be  conceded 
that  all  were  acting  In  the  best  of  faith. 

It  Is  contended,  however,  by  counsel  for 
the  accused  that  as  the  pictures  exhibited 
at  the  show  were  a  reproduction  of  a  trage- 
dy called  "Vengeance  in  Normandy,"  where- 
in two  suitors  for  the  hand  of  a  lady  quar- 
reled and  one  of  them  lay  in  wait  along  a 
road  near  the  home  of  the  lady,  attacked 
his  rival  with  a  dagger  and  felled  him  to 
the  ground,  the  attack,  however,  not  prov- 
ing fatal,  this  exhibition  was  calculated  to 
influence  and  Inflame  the  minds  of  the  Jury 
by  reason  of  its  similarity  to  the  case  which 
they  were  trying,  and  that  the  scenes  on  the 
canvas  were  calculated  to  unduly  impress 
them  with  the  horror  of  the  crime,  and  to 
prejudice  their  minds,  unconsciously  it  might 
be,  against  the  accused. 

We  fall  to  appreciate  the  similarity  of  the 
exhibition  witnessed  by  the  Jury  to  the  case 
they  were  trying,  but  do  recognize  the  Indis- 
cretion on  the  part  of  the  officers  of  the 
court  in  charge  of  the  Jury,  and  their  con- 
duct is  highly  censurable.  The  question, 
however,  to  be  determined  here  is:  Has  the 
accused  been  prejudiced  by  the  misconduct 
of  the  officers  in  permitting,  and  of  the  Jury 
in  attending,  the  picture  show,  of  which  he 
only  complained  after  the  Jury  had  rendered 
their  verdict,  although  he  knew  before  the 
conclusion  of  the  trial  that  the  Jury  had  been 
attending  the  show?  As  already  stated, 
there  was  no  communication  made  to  the 
Jury  bearing  directly  or  indirectly  upon  the 
issue  of  the  guilt  or  innocence  of  the  accus- 
ed, and  we  have  searched  In  vain  the  record 
for  a  fact  or  circumstance  in  this  connec- 
tion prejudicial  to  the  accused.  The  fact 
that  the  Jury  saw  a  picture  of  a  somewhat 
tragic  character  falls  far  short  of  reasonable 
ground  of  objection  to  their  verdict  No- 
where in  the  record  does  It  appear  that  any 
member  of  the  Jury  were  Influenced  or  af- 
fected in  any  way,  or  could  by  possibility 
have  been  Influenced  or  affected  by  seeing 
the  picture  show.  On  the  contrary,  the  posi- 
tive and  uncontradicted  proof,  taken  after 
the  trial  had  ended,  demonstrates  not  only 
that  no  member  of  the  Jury  was  directly  or 
indirectly  prejudiced  against  the  accused  by 
seeing  the  picture  referred  to,  but  that  not 
the  slightest  Impression  affecting  the  case 
which  they  were  to  try  was  made,  or  could 
have  been  made,  by  anything  that  appeared 
upon  the  picture. 

The  foregoing  facts  as  to  the  Jury  not 
having  been  communicated  with  or  affected 
in  any  way  prejudicial  to  the  accused  by 
their  attendance  upon  the  picture  show 
are  borne  out  by  the  affidavits  of  the  deputy 
sheriffs  who  had  charge  of  the  Jury,  and  by 
each  member  of  the  Jury  themselves,  read 
to  and  considered  by  the  court  on  the  motion 
to  set  aside  the  verdict  because  the  Jury 
had  attended  the  picture  show.    No  case  can 
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be  found,  we  believe,  where  it  is  held  that  a 
verdict  of  a  Jury  should  be  set  aside  upon 
the  facts  shown  in  this  case  touching  the 
attendance  of  the  Jury  of  the  picture  exhibi- 
tion. Of  course,  as  the  authorities  bold, 
where  the  jury  or  some  member  of  it  was 
in  some  way  subjected  to  influence  which 
would  be  calculated  to.  influence  them  In 
coming  to  a  verdict,  the  verdict  should  be 
set  aside;  but. the  mere  sight  or  hearing  of 
things  which  were  harmless  and  innocent, 
and  which  had  no  connection  with  the  case 
they  were  trying,  and  could  have  no  bearing 
or  Influence  upon  their  verdict,  will  not 
serve  to  invalidate  their  verdict 

This  view  is  sanctioned  by  Thompson's 
Case,  8  Grat  637,  Trim's  Case,  18  Grat.  983, 
98  Am.  Dec.  765,  and  Kennedy's  Case.  2  Va. 
Gas.  510,  and  it  also  has  sanction  in  McCue's 
Case,  supra,  where  It  was  held  that  the  read- 
ing of  the  daily  newspapers  in  which  full 
accounts  were  given  of  the  trial,  with  sen- 
sational headlines,  which  could  hardly  es- 
cape the  attention  of  the  reader,  even  though 
he  faithfully  endeavored  to  avoid  ail  parts 
of  the  newspaper  which  referred  to  the  trial, 
was  not  sufficient  ground  to  invalidate  the 
verdict  of  such  jury,  especially  when  the 
counsel  for  the  accused  knew  at  the  time 
that  the  jury  were  so  reading  such  news- 
papers, and  made  no  objection  until  after 
their  verdict  was  rendered.  See,  also,  Thomp- 
son &  Merriam  on  Juries,  pp.  413.  415. 

In  this  case  it  is  conclusively  shown  by 
the  evidence  taken  after  the  trial  that  coun- 
sel for  the  accused  knew  that  the  jury  at- 
tended the  moving  picture  show  before  the 
case  had  been  submitted  to  them  for  their 
verdict,  and  that  with  knowledge  of  this 
fact  they  remained'  quiet,  and  raised  no  ob- 
jection to  the  action  of  the  jury  In  this  be- 
half, taking  their  chances  of  a, favorable  ver- 
dict, and  raised  this  question  only  after  the 
jury  had  rendered  a  verdict  against  the  ac- 
cused. 

"A  party  cannot  go  forward  with  a  trial 
and  take  his  chances  of  success,  and.  after 
the  case  has  gone  against  him,  seek  a  new 
trial  upon  some  act  of  the  jury  known  to 
him  before  the  case  was  submitted  to  them, 
and  which  he  afterwards  claimed  to  be  mis- 
conduct." A.  &  D.  Ry.  Co.  V.  Peake.  87  Va. 
130, 12  S.  E.  348;  Williams'  Case,  93  Va.  769. 
25  S.  E.  659;  McCue's  Case,  supra.  See, 
also.  State  v.  Ballew,  83  S.  C.  82,  63  8.  E. 
688. 

We  are  now  brought  to  the  remaining  as- 
signment of  error,  which  presents  the  ques- 
tion whether  or  not  the  trial  court  should 
have  set  aside  the  verdict  because  contrary 
to  the  law  and  the  evidence. 

The  law  of  the  case  was  propounded  to  the 
jury  in  a  series  of  instructions,  to  none  of 
which  did  the  accused  take  exception,  and 
many  of  the  material  facts  and  circumstan- 
tes  proven  at  the  trial  have  been  already  ad- 
verted to  iu  connection  with  other  questions 


disposed  of  in  this  opinion  and  need  not  be 
here  repeated. 

At  the  outset  we  .may  say  that  the  evi- 
dence very  conclui^lvely  shows  (1)  that  the 
accused  had  not  only  a  grudge  against  the 
deceased,  but  bore  toward  him  a  feeling  of 
revenge;  and  (2)  that  he  held  human  life 
cheap  and  wJEis  a  man  whose  first  thought 
was  to  kill  the  man  against  whom  he  felt 
a  grievance.  The  threats  he  made  against 
the  accused,  which  we  have  narrated,  the 
finding  on  the  scene  of  this  horrible  tragedy 
of  the  forearm  of  an  Ithaca  gun  such  as 
was  owned  by  him  and  in  his  possession  up 
to  the  date  of  this  murder,  so  far  as  the  evi- 
dence shows,  the  putting  into  his  pocket  of 
a  pistol  answering  in  character  and  caliber 
to  the  character  and  caliber  of  the  pistol 
from  which  the  bullets  entering  the  body  of 
his  victim  might  have  been  fired,  and  the 
wad  found  in  deceased's  body  of  the  size 
used  in  the  gun  he  owned,  and  the  stamp  aa 
to  contents  answering  to  the  class  of  car- 
tridges he  alone  kept  on  sale  in  the  neighbor- 
hood, told  an  awful  and  damning  story 
against  the  accused,  entwining,  along  with 
the  other  facts  and  circumstances  testified 
to,  around  him  such  a  network  of  incrimi- 
nating circumstances,  that  he  did  noc,  and 
could  not,  extricate  himself. 

He  attempted  to  prove  by  A.  A.  Holland 
and  his  wife,  at  whose  house  he  had  lived 
on  the  most  Intimate  terms  and  relationship 
for  years,  and  by  a  sojourner  at  that  house 
for  some  months,  an  alibi;  but  with  respect 
to  this  testimony  we  forbear  to  say  more 
than  that  a  careful  reading  of  it  leads  ir- 
resistibly to  the  conclusion  that  the  jury 
were  well  warranted  in  wholly  disregarding 
it,  as  doubtless  they  did. 

A  weak  and  absolutely  futile  attempt  wa3 
made  to  prove  that  the  accused  had  parted 
with  the  Ithaca  gtm  traced  to  his  ownership 
several  days  before  the  26th  day  of  October, 
1908,  and  the  one  witness  testifying  in  this 
connection  not  only  could  not  give  the  name 
of  the  buyer,  hut  told  such  a  filmsy  and  im- 
probable story  that  the  jury  could  not  have 
given  the  least  credence  to  it  To  the  find- 
ing of  the  forearm  of  an  Ithaca  gun  bearing 
the  number  140,444,  dropped  by  accident  by 
the  assassin  at  the  scene  of  this  crlme^  Is 
added  the  proof  of  the  incriminating  cir- 
cumstance that  this  same  forearm  of  the  gun 
had  bounded  or  dropped  oflP  the  gun  when 
used  by  its  owner  from  whom  the  accused 
acquired  it;  that  the  former  owner,  while  out 
hunting  with  this  gun  but  a  short  while  be- 
fore the  accused  became  Its  owner,  said  to 
his  companion  that  a  piece  of  his  gun  was 
gone,  and,  upon  the  suggestion  of  this  com- 
panion, search  was  made  where  the  gun  was 
last  fired,  and  there  the  missing  forearm 
was  found.  By  an  unbroken  chain  of  ciT' 
cumstancee  an  Ithaca  gun  bearing  upon  its 
forearm  the  number  140.444  was  substantial- 
ly and  fairly  traced  from  the  manufacturers 
of  the  gun  at  Ithaca,  N.  Y^  to  a  firm  In 
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Petersburg,  Va.,  from  that  firm,  In  October, 
1907,  to  Holland  &  Hardy  wbo  bought  it  for 
Holland,  from  Holland  to  Samuti  Hardy, 
the  accused,  and  from  the  accused  to  the 
spot  where  the  deceased,  the  object  of  the 
accused^'s  venom  and  malice,  received  his 
death  vrounds,  and  from  just  such  a  gun, 
loaded  with  Just  such  cartridges  as  that  gun 
carried,  and  Just  such  as  the  accused  had 
a  supply  of. 

Again,  the  accused  sought  to  break  the 
force  of  the  circumstantial  evidence  unmis- 
takably pointing  to  him  as  the  person  guilty 
of  the  foul  murder  of  the  deceased  by  intro- 
duoing  testimony  to  show  that  a  negro  man 
by  the  name  of  George  Wiggins  had  made 
some  sort  of  a  vague  and  indefinite  threat 
against  the  accused  or  bis  family;  but,  in 
addition  to  this  testimony  developing  noth- 
ing worthy  of  the  consideration  of  the  jiury, 
Wiggins  testified  for  the  commonwealth  at 
the  trial  of  this  case,  and  made  the  state- 
ment, which  remained  uncontradicted,  that 
he  and  the  deceased  were  never  unfriendly, 
that  they  amicably  settled  the  little  differ- 
ences between  them  about  some  ditching 
some  time  before  the  deceased's  death,  and 
that  he  (witness)  was  not  in  the  county  of 
Nansemond,  but  in  the  county  of  Isle  of 
Wight,  on  October  26,  1908,  the  date  of  the 
murder  of  the  deceased. 

The  accused  was  clearly  put  in  a  position 
In  whldi  it  was  incumbent  upon  him  to  ex- 
plain the  Incriminating  circumstances  point- 
ing to  him  as  the  party  guilty  of  the  horri- 
ble crime  with  which  he  was  charged.  If 
be  had  made  a  bona  fide  disposition  of  the 
^un  in  question,  he  could  have  proven  it  be- 
yond all  doubt,  and  his  effort  to  prove  that 
fact  and  an  alibi  by  unsatisfactory  evidence 
left  him  in  a  worse  condition  than  if  he  had 
not  made  the  effort. 

It  is  well  recognized  that  the  conduct  of 
one  accused  of  a  crime  after  its  commission 
becomes  known  is  a  circumstance  to  be  con- 
sidered. On  the  day  after  the  commission 
of  this  murder,  when  all  or  nearly  all  per- 
sons in  and  around  the  little  town  of  Hol- 
land were  going  to  the  home  of  the  deceased, 
offering  sympathy  to  the  family,  and  to  aid 
tn  running  down  the  perpetrator  of  the  crime, 
tbe  accused  went  not  to  the  home  of  the  de- 
ceased, nor  did  he  manifest  the  least  concern 
as  to  what  had  happened ;  but  in  the  course 
of  the  day,  when  it  had  become  generally 
known  that  bloodhounds  had  been  ordered 
and  were  expected  soon  to  arrive,  he  mount- 
ed a  lumber  wagon  and  rode  away  into  the 
forest,  where  he  remained  for  hours,  and 
doubtless  till  all  fear  of  being  pursued  by 
bloodhounds  had  vanished. 

The  jury  have  considered  the  vicious  and 
repeated  threats  proven  to  have  been  made 
by  the  accused,  going  to  show  that  he  was 
a  declared  enemy  of  the  murdered  man,  hav- 
ing a  motive  to  take  his  life;    that  he  had 


a  double  motive — one  of  revenge,  the  other 
to  prevent  a  prosecution  against  him  for  a 
criminal  offense,  tn  fact  two,  for  one  of 
which,  if  found  guUty,  he  would  have  been 
severely  punished,  and  all  the  evidence  tend- 
ing to  prove  the  motive,  the  proximity  and 
the  opportunity,  and  all  of  which  concen- 
trated on  the  accused,  his  efforts  to  break 
down  this  overwhelming  proof  adduced  by 
the  commonwealth  whoUy  falling.  The  en- 
tire evidence  in  the  case  has  had  careful  con- 
sideration, and,  while  there  are  naturally  nu- 
merous conflicts  and  inconsistent  statements 
of  witnesses  therein,  the  Jury  were  the  sole 
Judges  of  the  facts  and  circumstances  which 
the  evidence  tended  to  prove,  and  the  infer- 
ences or  conclusions  to  be  drawn  therefrom, 
and  they  have  concluded  that  the  evidence 
established  the  guilt  of  the  accused. 

By  a  long  line  of  decisions  by  this  court, 
coming  down  to  O'Boyles'  Case,  supra,  and 
later,  it  has  been  settled  that  the  Jury  are 
not  only  the  Judges  of  the  credibility  of  wit- 
nesses, but  of  the  weight  to  be  given  to  their 
testimony,  and  their  verdict  solves  all  con- 
flicts and  contradictions  among  them;  that 
a  court  has  no  power  to  grant  a  new  trial, 
unless  the  verdict  Is  against  the  law,  or  is 
contrary  to  the  evidence,  or  la  without  evi- 
dence to  support  it. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  verdict  against  the  accused  was  not 
only  fairly  rendered,  but  is  amply  support- 
ed by  the  evidence,  and  therefore  the  Judg- 
ment of  the  circuit  court  in  accordance  with 
the  verdict  of  the  Jury  is  affirmed. 
■   Affirmed. 


(UO  Va.  866) 
WASHINGTON,  A.  ft  MT.  V.  RT.  00.  ▼. 

TRIMYBR. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

10,  1910.) 

1.  Cabriebs  (§  317*)— Injury  to  Passenoeb 
— Failure  to  Stop  Train— Prior  SivUiAR 
Acts. 

In  an  action  for  injuries  alleged  to  have 
resulted  from  defendant's  failure  to  stop  its 
train  at  the  intersection  of  another  railroad,  as 
was  its  duty  to  do,  evidence  is  admissible  that 
on  prior  occasions  defendant  bad  failed  to  stop 
its  trains  at  this  place. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  $  1302%  ;  Dec.  Dig.  1  317.»] 

2.  Carriers  (§  280*)— Duty  and  Liabiutt  to 
Passengers. 

A  carrier  is  liable  for  the  slightest  negli- 
gence resulting  in  injury  to  a  passenger,  and 
the  utmost  care  and  diligence  of  cautious  per- 
sons to  prevent  such  injury  is  imposed  by  law. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  |  1087;    Dec.  Dig.  f  280.*] 

3.  Carriers  (§  300*)— Liability  to  Passen- 
gers—Effect  or  Contract  Between  Car- 
riers. 

A  contract  between  carriers  as  to  the  stop- 
ping of  ti-nins  at  nn  Intersection  of  their  roads 
cannot  control  or  nffeot  the  degree  of  care  which 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  D  gi.  Ibitl  to  date.  A  Reporter  ladexee 
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a  carrier  owes  to  its  passengers  to  avoid  colli- 
sions. 

[EJd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  1211,  1212 ;   Dec.  Dig.  8  300.*] 

4.  Cabbiebs  (fi  817*)— Injuby  to  Pasbenobbs 
—Cause  of  Injubt— Evidence. 

In  an  action  against  a  street  car  company 
for  injuries  to  a  passenger  by  a  collision  between 
a  car  and  a  locomotiye  on  a  steam  railroad  at  a 
crossing,  a  contract  between  the  companies  as 
to  the  stopping  of  trains  on  approaching  the 
crossing  is  admissible  on  the  qnestion  of  whose 
negligence  was  the  proximate  cause  of  the  ac- 
cident, and  whose   the  remote  cause. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1295;   Dec.  Dig.  $  317.*] 

5.  Tbial  (S  82*)— Objection  to  E}vidence. 

Where  evidence  was  admissible  for  any 
purpose,  a  general  objection  to  its  introduction 
IS  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  194 ;   Dec.  Dig.  §  82.*] 

6.  Appeal  and  Ebbob  (§  1053*)- Review— 
Habhless  Ebbob  —  Rulings  as  to  Evi- 
dence. 

Where  the  court  directed  the  juiy  that  onlv 
a  specified  portion  of  a  contract  read  in  evi- 
dence shoula  be  considered,  and  no  prejudice  ap- 
pears, the  error  of  reading  the  entire  contract 
IS  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4180-4182;  Dec  Dig.  f 
1053.*] 

7.  Cabbiebs  (|  320*)— Collision  at  Railboad 
Crossing  —  Negligence  —  Question  fob 
Jury. 

Whether  a  street  car  company  used  prop- 
er care  to  avoid  a  collision  at  a  railroad  crossing 
is  a  question  for  the  jur^,  and  it  is  error  to 
instruct  that  negligence  is  presumed  from  a 
failure  to  stop  the  car  at  least  20  feet  from 
the  crossing;  there  being  no  guards,  or  other 
safety  devices,  at  the  crossing. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1211,  1323 ;    Dec.  Dig.  S  320.*] 

8.  Appeal  and  Ebbob  (§  1033*)— Habhless 
Ebbob— Ebbob  Favobable  to  Appellant- 
Instructions. 

A  judgment  against  a  street  car  company 
will  not  be  reversed  for  an  instruction  imposing 
on  defendant  a  lower  degree  of  care  in  behalf 
of  its  passengers  than  the  law  requires. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4056 ;   Dec.  Dig.  §  1033.*] 

9.  Cabriebs  (f  321*)— Collision  at  Railroad 
Crossing— Actions  fob  Damages— Instruc- 
tions. 

In  an  action  against  a  street  car  company 
for  injuries  to  a  passenger  in  a  collision  at  the 
crossing  of  a  steam  railroad,  defendant  request- 
ed an  instruction  that  **even  if  defendant's  em- 
ployes were  negliprent,  if  notwithstanding  such 
negligence  the  accident  would  not  have  occurred 
but  tor  the  negligence  of  the  employes  of  the 
steam  railroad  company,  and  if  such  employes 
could,  with  the  exercise  of  due  care,  have  dis- 
covered the  presence  of.  defendant's  car  on  the 
crossing  in  time  to  have  avoided  the  accident, 
and  that  the  injuries  complained  of  resulted 
from  such  neglect,  such  neglect  must  be  consid- 
ered the  proximate  cause  of  the  accident,  and 
that  of  defendant  the  remote  cause."  Held,  that 
the  instruction  was  properly  refused,  as  it  does 
not  present  a  case  of  the  intervention  of  the 
act  of  a  responsible  agent,  to  whose  misconduct 
the  injury  could  be  referred  as  a  proximate 
cause,  so  as  to  render  the  original  negligence  of 
defendant  company  a  remote  cause  or  mere 
condition   of   the  accident. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1326;    Dec.  Dig.  i  321.*] 


Error  to  Circuit  Court  of  City  of  Alexan- 
dria. 

Action  by  John  H.  Trlmyer  against  tiie 
Washington,  Alexandria  &  Mt  Vernon  Rail- 
way Company.  Plaintiff  had  judgment,  and 
defendant  brings  error.    Reversed. 

Moore,  Barbour  ft  Keith  and  Jas.  R.  ft  H. 
B.  Caton,  for  plaintiff  In  error.  01  JSL  Nlcol, 
for  defendant  In  error. 

KEITH,  P.  John  H.  Trlmyer  recovered  a 
judgment  against  the  Washington,  Alexan- 
dria ft  Mt.  Vernon  Railway  Company  In  the 
circuit  court  of  the  city  of  Alexandria,  to 
which  a  writ  of  error  was  awarded.  * 

The  Injury  for  which  this  suit  was  brought 
occurred  at  a  point  where  the  tracks  of  the 
Washington,  Alexandria  ft  Mt  Vernon  Rail- 
way Company  crossed  that  of  the  Washing- 
ton-Southern Steam  Railway,  at  the  intersec- 
tion of  Henry  and  Cameron  streets.  In  the 
city  of  Alexandria;  and  the  object  of  the  tes- 
timony offered  by  the  plaintiff  and  admitted 
over  the  objection  of  the  defendant,  as  set 
out  In  bills  of  exceptions  Nos.  1  and  2,  was 
to  prove  that  the  accident  resulted  from  the 
failure  of  the  Washington,  Alexandria  ft  Mt. 
Vernon  Railway  Company  to  stop  its  train  at 
this  intersection,  as  It  is  alleged  it  was  its 
duty  to  do ;  and  as  tending  to  prove  that,  on 
the  occasion  when  the  accident  occurred  It 
did  not  halt  its  train.  It  was  sought  to  Intro- 
duce evidence  that  on  other  occasions  prior 
thereto  it  had  n^t  done  so. 

In  the  case  of  Brigbthope  Railway  Co.  t. 
Rogers,  76  Va.  448,  testimony  was  admitted 
tending  to  show  that  the  defendant's  locomo- 
tive on  occasions  other  than  that  for  which 
the  action  was  brought  had  emitted  sparks 
and  communicated  fire  to  the  property  along 
its  track  and  right  of  way.  The  court  con- 
sidered that  this  evidence  was  relevant  and 
proper  for  the  purpose  of  showing  negligence 
on  the  part  of  the  defendant's  employes  or 
defects  in  the  construction  of  its  engine. 

In  the  case  of  Grand  Trunk  Ry.  Co.  ▼. 
Richardson,  91  U.  S.  454,  23  L.  Ed.  356^  the 
Supreme  Court  was  of  opinion  that  evidence 
was  properly  received  to  show  that  fire  had 
been  communicated  by  sparks  at  other  times 
and  from  other  locomotives.  In  order  to  show 
a  negligent  habit  on  the  part  of  the  railway 
company's  officers  and  agents.  Said  Mr.  Jus- 
tice Strong:  "It  Is,  of  course.  Indirect  evi- 
dence, if  it  be  evidence  at  all.  In  this  case 
it  was  proved  that  engines  run  by  the  defend- 
ant had  crossed  the  bridge  not  long  before  it 
took  fire.  The  particular  engines  were  not 
identified;  but  their  crossing  raised  at  least 
some  probability.  In  the  absence  of  proof  of 
any  other  known  cause,  that  they  caused  the 
fire,  and  It  seems  to  us  that  under  the  circum- 
stances, this  probability  was  strengthened  by 
the  fact  that  some  engines  of  the  same  de- 
fendant at  other  times  during  the  same  sea- 
son had  scattered  fire  during  their  passage." 


*For  other  caseg  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  D  gi.  1907  to  d^te.  ft  Reporter  lAd«x( 
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In  A.  ft  F.  Ry.  Ck>.  t.  Herndon,  87  Va.  198» 
12  S.  E.  289,  this  court  affirmed  a  judgment 
in  which  evidence  had  been  admitted  tending 
to  show  that  prior  to  the  accident  there  be- 
ing investigated  it  was  customary  for  the 
defendant  to  stop  its  trains  on  arriving  at  a 
particular  point 

The  assignment  of  error  based  upon  the 
first  and  second  bills  of  exceptions  is  over- 
ruled, and,  so  far  as  it  rests  upon  the  third 
and  fourth  bills  of  exceptions,  it  was  with- 
drawn by  counsel  for  plaintiff  in  error  in 
open  court. 

The  second  assignment  of  error  is  to  the 
action  of  the  court  In  admitting  in  evidence 
the  contract  between  the  Washington,  Alexan- 
dria &  Mt  Vernon  Railway  Company  and 
the  Washington-Southern  Railway  Company. 

While  the  court  permitted  the  entire  con- 
tract to  be  read  to  the  jury,  they  were  in- 
structed to  disregard  all  of  it  except  the 
following  paragraph: 

•*The  said  party  of  the  first  part  hereby 
further  agrees,  for  the  consideration  afore- 
said, tliat  whenever  any  of  its  cars  propelled 
by  electricity  shall  approach  such  crossing  it 
shall  be  stopped  at  a  distance  of  at  least 
twenty  feet  from  the  railway  track  of  the 
said  parties  of  the  second  part  in  Henry 
street;  and  that  the  conductor  of  such  car 
shall  go  forward  to  such  crossing  and  ascer- 
tain whether  or  not  any  train,  engine,  car, 
or  other  vehicle  is  approaching  upon  the  rail- 
way of  the  parties  of  the  second  part ;  and 
that  such  car  shall  not  cross  over  the  rail- 
way of  the  parties  of  the  second  part  until 
after  the  conductor  shall  have  ascertained 
that  no  train,  engine,  car  or  other  vehicle  is 
approaching  upon  the  railway  of  the  parties 
of  the  second  part,  and  shall  have  given  the 
man  in  charge  of  the  motor  a  signal  to  cross." 

We  do  not  think  the  contract  was  admis- 
sible as  establishing  the  degree  of  care  which 
the  railway  company  owed  to  its  passengers. 
That  is  fixed  by  law,  which  holds  the  defend- 
ant railway  company  responsible  for  the 
slightest  negligence  resulting  in  an  injury 
to  a  passenger,  and  imposes  upon  it  the  ut- 
most care  and  diligence  of  cautious  persons 
to  prevent  such  Injury.  Parish  v.  Relgle,  11 
Grat  607,  62  Am.  Dec.  666.  We  think  it  evi- 
dent that  such  a  contract  cannot  control  the 
responsibility  imposed  by  law,  if  relied  upon 
by  the  carrier  in  diminution  of  its  liability. 
Clearly  the  answer  would  be  that  its  re- 
sponsibility was  to  be  measured  by  the  law 
of  the  land,  and  not  by  contracts  to  which  the 
Injured  party  was  a  stranger.  Indeed,  If 
such  a  contract  tended  to  relieve  the  defend- 
ant of  the  consequences  of  its  negligence,  it 
would  be  repugnant  to  section  1294c,  cl.  25, 
Code.  See  N.  &  W.  Ry.  Cq.  v.  Tanner,  100 
Va.  379,  41  S.  E.  721. 

There  is  another  aspect,  however,  in  which 
that  portion  of  the  contract  which  the  court 
allowed  the  jury  to  consider  would  be  admis- 
sible. The  railway  company  rested  its  de- 
fense, in  part,  upon  the  suggestion  that  the 


negligence  of  the  steam  railway  company  was 
the  proximate  cauae^  and  its  negligence,  if 
any,  was  the  remote  cause,  of  the  accident. 
It  was  therefore  proper  to  introduce  the  con- 
tract between  the  plaintiff  in  error  and  the 
companies  operating  the  steam  railways  to 
show  their  relative  duties  to  each  other.  If 
the  defendant  had  requested  the  court  to 
limit  the  effect  of  the  contract,  as  we  have 
indicated,  it  should  have  been  done;  but,  as 
the  objection  to  its  introduction  was  general, 
and  as  it  was  admissible  for  the  purpose  in- 
dicated, the  exception  taken  to  the  action  of 
the  court  must  be  overruled.  Hardy  v.  Com- 
monwealth (decided  at  the  present  term)  67 
S.  E.  522. 

The  third  assignment  of  error  is  to  the  re- 
fusal of  the  court  to  discharge  the  jury  from 
the  further  consideration  of  the  case,  because 
the  entire  contract  just  considered  had  been 
read  in  the  presence  of  the  jury. 

It  is  not  clear  why  the  court  permitted  the 
entire  contract  to  be  read  to  the  jury  when 
it  was  of  opinion  that  only  a  particular  clause 
should  be  considered  by  them,  but  it  cau- 
tioned the  jury  that  only  a  particular  part 
should  be  considered,  and  it  is  to  be  presum- 
ed that  the  jury  obeyed  a  direction  which  it 
was  plainly  within  the  province  of  the  court 
to  give ;  and,  nothing  appearing  to  show  that 
the  reading  of  the  entire  contract  operated  in- 
juriously to  the  rights  of  plaintiff  in  error, 
this  assignment  is  overruled. 

The  fourth  assignment  of  error  is  to  the 
granting  of  the  third  and  fifth  instructions 
prayed  for  by  the  plaintiff. 

The  third  instruction  Is  as  follows:  "The 
court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  on  the  night  of  the 
collision  between  an  electric  train  of  the 
Washington,  Alexandria  &  Mt.  Vernon  Rail- 
way and  a  light  engine  of  the  Southern  Rail- 
way at  the  intersection  of  Cameron  and  Hen- 
ry streets  in  Alexandria  City,  Va.,  the  defend- 
ant, the  said  Washington,  Alexandria  &  Mt. 
Vernon  Railway  Company  failed  to  bring  its 
said  colliding  train  to  a  full  stop  at  least  20 
feet  before  getting  to  the  said  crossing  of  the 
said  Southern  Railroad  and  the  said  Wash- 
ington, Alexandria  &  Mt.  Vernon  Railway  at 
the  intersection  of  said  Henry  and  Cameron 
streets,  then,  in  that  event  the  said  defend- 
ant, the  Washington,  Alexandria  ft  Mt.  Ver- 
non Railway  Company  is  presumed  to  be 
guilty  of  negligence,  provided  the  jury  fur- 
ther believe  from  the  evidence  that  at  such 
crossing  there  are  no  derailing  switches  or 
other  safety  appliances  which  prevent  colli- 
sion at  said  crossing,  nor  at  the  hour  of  said 
collision  no  flagman  or  watchman  was  sta- 
tioned at  said  crossing,  and  that  no  signal 
tower  was  located  at  said  crossing  and  sig- 
naled that  said  train  might  cross  in  safety.** 

In  Norfolk  &  Portsmouth  Traction  Co.  v. 
Ellington.  108  Va.  245,  61  S.  E.  779,  it  was 
held  that  section  162  of  the  Constitution  of 
the  state  and  section  1294k  of  the  Code,  which 
abolish  the  doctrine  of  fellow  servant  as  to  em- 
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ployte  of  railroad  companies,  do  not  apply  to 
employ 6s  of  electric  street  railway  companies ; 
but  that  the  words  "railroad  company"  as 
employed  In  those  sections  were  only  intend- 
ed to  apply  to  railroads  proper  or  commercial 
railroads,  and  that  the  language  of  the  Con- 
stitution and  of  the  statute  passed  in  pursu- 
ance thereof,  and  the  history  and  reason  of 
these  provisions,  indicate  that  street  railways 
were  not  intended  to  be  embraced. 

That  decision  and  the  argument  by  which  it 
is  supported  apply  with  equal  force  to  clause 
51,  §  1294d,  of  Code. 

The  crossing  of  the. steam  railway,  how- 
ever, by  the  trains  of  the  plaintiff  in  error, 
was,  without  doubt,  attended  with  danger, 
and  it  was  the  duty  of  plaintiflf  in  error  un- 
der the  general  law  to  use  the  utmost  care 
and  diligence  of  a  cautious  person  for  the 
protection  of  Its  passengers,  and  it  may  well 
be  that  the  duty  thus  imposed  would  have 
been  as  great  as  that  which  is  set  forth  in 
the  instruction ;  but  it  would  have  been  for 
the  Jury  to  say  whether  or  not  under  all  the 
circumstances  of  the  case  the  railroad  com- 
pany had  fulfilled  the  measure  of  its  duty, 
while  in  this  instruction  the  jury  was  told, 
as  a  matter  of  law,  that  the  failure  to  do  the 
particular  thing  indicated  was  proof  of  negli- 
gence. We  are  of  opinion  that  it  was  error 
to  give  this  instruction. 

.The  fifth  instruction  tells  the  Jury  that  it 
was  the  duty  of  those  In  charge  of  the  elec- 
tric train  of  the  Washington,  Alexandria  & 
Mt.  Vernon  Railway  Company  to  exercise  the 
same  care  or  degree  of  care  to  avoid  a  colli* 
sion  as  is  required  to  be  exercised  by  persons 
driving  or  operating  any  ordinary  vehicle 
across  steam  railroad  tracks,  and  that  it  was 
the  duty  of  the  persons  operating  the  electric 
train  to  look  and  listen  for  any  approaching 
engine  or  train  on  said  steam  road,  and  that, 
if  the  Jury  believe  from  the  evidence  that 
they  failed  to  do  so,  the  said  Washington, 
Alexandria  &  Mt.  Vernon  Railway  Company 
was  guilty  of  negligence,  and,  if  the  Jury  be- 
lieve from  the  evidence  that  the  plaintiff  was 
injured  by  said  negligence,  they  shall  find  for 
the  plaintiff. 

A  person  driving  in  an  ordinary  vehicle 
upon  approaching  a  railroad  crossing  must 
exercise  ordinary  care  for  his  own  protection, 
while  the  plaintiff  In  error,  being  itself  a  car- 
rier of  passengers,  was  under  a  higher  obli- 
gation, for  it  was  responsible  for  the  slightest 
negligence  on  its  part,  and  was  bound  to  use 
the  utmost  care  and  diligence  of  a  cautious 
person  to  protect  its  passengers  from  injury. 
As  this  instruction  imposed  upon  the  plain- 
tiff in  error  a  lighter  burden  than  the  law 
warranted,  we  do  not  i)erceive  that  It  was  ag- 
grieved in  this  respect. 

The  fifth  assignment  of  error  Is  to  the  re- 
fusal of  the  court  to  give  the  eleventh  instruc- 
tion, which  is  as  follows:  "Even  though  the 
Jury  may  believe  from  the  evidence  that  the 


employes  of  the  defendant  company  were 
guilty  of  negligence  in  approaching  the  cross- 
ing of  the  steam  railway  and  in  proceeding  to 
cross  it  without  exercising  due  care,  yet,  if 
they  further  believe  from  the  evidence  that 
notwithstanding  the  said  act  of  negligence 
of  the  defendant  company  the  accident  would 
not  have  occurred  but  for  the  independent 
negligence  of  the  Southern  Railway  or  its 
employes,  and  that  if  the  Southern  Railway 
Company's  employes  had  acted  with  due  dili- 
gence, and  had  approached  said  crossing  In 
a  duly  careful  manner,  that  the  presence  of 
the  cars  of  the  defendant  company  on  said 
crossing  could  and  would  have  been  discov- 
ered in  time  to  avert  the  accident,  and  that 
the  injuries  complained  of  resulted  from 
such  neglect,  the  neglect  of  the  Southern 
Railway  Company  must  be  considered  as  the 
proximate  cause  of  the  accident,  and  that 
of  the  defendant  the  remote  cause,  and  the 
verdict  should  be  for  the  defendant." 

We  see  no  error  in  refusing  this  instruc- 
tion. Upon  the  face  of  the  instruction,  we 
do  not  think  it  presents  a  case  of  the  inter- 
vention of  the  act  of  a  responsible  agent,  to> 
whose  misconduct  the  injury  is  to  be  referred 
as  a  proximate  cause,  so  as  to  render  the 
original  and  conceded' n^Hgence  of  the  de- 
fendant company  the  remote  cause  or  mere 
condition  of  the  accident 

For  the  error  in  granting  the  third  instruc- 
tion, however,  the  Judgment  must  be  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 

Reversed. 

BUCHANAN  and  WHITTLE,  JJ..  absent. 

(UO  Va.  874> 
6RINELS  V.  DANIEL. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1910.) 

1.  Navigable  Watebs   (§  46*)  —  Riparian 
Rights— Licenses. 

The  owner  of  a  tract  of  land  fronting  on. 
the  Rappahannock  river  leased  to  another  a 
portion  thereof,  situated  on  the  beach,  to  be 
used  bv  the  lessee  for  a  steamboat  wharf.  Held^ 
that  the  lessor  did  not  part  with  his  riparian 
rights  to  any  greater  extent  than  was  necessary 
to  enable  the  lessee  to  erect  the  wharf  and  use 
it  for  the  purposes  for  which  it  was  built,  and 
the  leasee  nad  no  right  to  erect  between  low- 
water  mark  and  the  line  of  navigability  houses 
for  the  carrying  on  of  any  business  not  connect- 
ed with  the  conducting  ot  the  wharf. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Dec.  Dig.  §  46.*] 

2.  Navigable  Waters  (§  43*)— Shore  Land» 
—Title. 

Title  to  land  between  low-water  maris  and 
the  line  of  navigability  on  the  Rappahannock 
river  is  in  the  commonwealth,  but  between  low- 
water  marlc  and  the  line  of  navigability  the  ri- 
parian owner  has  the  right  of  access  to  the 
navigable  part  of  the  river,  the  right  to  malce 
a  wharf  or  pier,  which  right  is  property,  and 
can  only  be  taken  from  him  in  accordance  with 
law. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  S  257 ;   Dec.  Dig.  $  43.*1 
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8.  Navioablx  Waters  (§  46*)  —  Ripabiaxi 
Rights. 

Where  the  owner  of  land  fronting  on  the 
Rappahannock  river  gave  another  permission  to 
erect  between  low-water  maik  and  the  line  of 
navigability  houses  for  the  purpose  of  barreling 
oysters,  he  did  not  have  the  right  to  use  or  oc- 
cupy the  houses  for  any  other  purposes. 

[Ed.   Note.— For  other  cases,  see   Navigable 
Waters,  Dec.  Dig.  S  46.»] 
4.  Fish  (5  7*)— liiCENSES— CowsTBucTioiff. 

An  assignment  by  the  state  under  Code 
1004,  §  2135b,  of  land  for  oyster^planting  pur^ 
poses,  did  not  confer  upon  the  assignee  the  right 
to  erect  houses,  and  use  them  to  carry  on  a  mer- 
cantile business. 

[Ed.  Note.— For  other  cases,  see  Fish,  Dec 
Dig.  §  7.*]    . 

Appeal  from  Circuit  Ck>tirt,  Middlesex 
Connty. 

Action  by  James  Grinels  against  George 
W.  Daniel,  Jr.  From  a  decree  dismissing 
the  bill,  complainant  appeals.     Reversed. 

Scott,  Buchanan  &  Cardwell  and  John  R. 
Saunders,  for  appellant  H.  L  Lewis  and  T. 
G.  Jones,  for  appellee. 

.  BUCHANAN,  J.  In  the  year  1883  S.  Gri- 
nels, who  was  the  owner  of  a  tract  of  land 
lying  In  the  county  of  Middlesex  fronting  on 
the  Rappahannock  river,  entered  into  an 
agreement  with  Georgians  Williams  and  Ma- 
tilda S.  Forbes,  by  which  he  leased  to  them 
and  their  successors  one-fourth  of  an  acre 
of  land,  "situated  on  the  beach  of  the  river, 
together  with  a  right  of  way  through  the 
lands  of  the  said  Grinels,  to  be  used  by  the 
parties  of  the  second  part  for  the  purposes 
of  constructing  a  steamboat  wharf  and  to 
give  the  public  an  uninterrupted  travel  there- 
to and  from.*'  The  wharf  was  built,  and  has 
ever  since  been  used,  by  the  lessees  and  their 
successors  for  the  purposes  for  which  it  was 
built. 

The  lessor  was  at  that  time,  in  connection 
with  his  son,  the  appellant,  carrying  on  a 
genera]  merchandise  business,  including  the 
buying  and  selling  of  oysters  and  fish,  on  his 
land  near  the  wharf.  Subsequently  they 
erected  a  breakwater,  running  parallel  with 
the  shore  in  front  of  the  land,  to  make  a 
safe  and  convenient  harbor  for  the  craft  ac- 
customed to  ply  in  those  waters. 

In  the  year  1897  or  1898  two  houses  were 
erected  on  piles  in  the  river  near  the  wharf 
between  low-water  mark  and  the  line  of  nav- 
igability, by  and  with  the  consent  of  S.  Gri- 
nels, for  the  purpose  of  barreling  oysters  and 
perhaps  crabs.  These  houses  are  now  oc- 
cupied and  used  by  George  W.  Daniel,  the 
appellee,  for  carrying  on  "various  lines  of 
commercial  business." 

After  these  houses  were  erected,  S.  Grinels 
departed  this  life,  leaving  a  will  by  which 
his  son,  James  Grinels,  the  appellant,  became 
the  own^r  of  the  land  fronting  the  river 
where  the  said  wharf  and  houses  were 
erected. 


'  The  object  of  this  suit,  which  was  brought 
by  the  appellant,  was  to  restrain  the  appellee 
from  occupying  and  using  the  said  houses, 
from  erecting  new  buildings,  and  from  doing 
any  business  except  such  as  is  consistent 
with  the  proper  conduct  of  the  wharf,  and 
such  business  as  is  properly  connected  with 
carrying  passengers  and  freight  to  and  from 
the  wharf;  to  adjudicate  the  appellant's 
rights ;  and  to  ascertain  and  recover  the  dam- 
ages inflicted  upon  him  by  the  alleged  wrong- 
ful acts  of  the  appellee  in  the  occupation  and 
use  of  the  said  houses. 

The  right  of  the  appellant  to  the  relief 
sought  is  denied  by  the  appellee  upon  two 
grounds:  First,  that  the  appellant  has  no 
riparian  rights  growing  out  of  the  ownership 
of  the  land,  because  his  father,  S.  Grinels, 
in  his  lifetime  had  parted  with  all  riparian 
rights  to  the  land  by  his  lease  to  Williams 
and  Forbes  for  the  erection  of  the  wharf; 
and,  second,  if  he  did  not  part  with  his  ripa- 
rian rights  when  the  lease  was  made,  he  and 
those  who  claim  under  him  are  estopped  from 
asserting  such  rights  against  the  appellee  be- 
cause of  S.  Grinels*  conduct  In  consenting  to 
and  inducing  the  appellee  and  those  he  claims 
under  to  incur  costs  and  great  outlay  in  erect- 
ing the  said  buildings. 

As  to  the  first  contention,  it  is  dear  that 
S.  Grinels  in  leasing  the  quarter  of  an  acre 
of  land  for  the  erection  of  the  wharf  did  not 
part  with  his  riparian  rights  to  any  greater 
extent  than  was  necessary  to  enable  the  les- 
sees to  erect  the  wharf,  and  use  it  for  the 
purposes  for  which  it  was  built  Manifestly 
the  lessees  and  those  who  claim  under  them 
had  no  right  to  erect  themselves,  or  authorize 
any  other  person  to  erect,  houses  for  carry- 
ing on  or  to  carry  on  any  business  not  con- 
nected with  that  of  conducting  the  wharf. 
Even  if  the  owners  of  the  wharf  did  consent 
to  the  erection  of  the  houses,  which  is  claim- 
ed, but  not  proven,  they  could  confer  no 
greater  rights  than  they  had  upon  the  appel- 
lee and  those  he  claims  under. 

The  houses,  as  clearly  appears  from  the 
evidence,  and  as  is  admitted  in  the  appellee's 
answer,  were  erected  by  the  permission  and 
consent  of  S.  Grinels.  It  appears  from  the 
testimony  of  the  appellee's  own  witnesses. 
Topping  and  B.  Grinels,  who  built  the  houses, 
that  they  were  erected  for  the  purpose  of 
'•barreling  oysters.'*  The  record  does  not 
show  that  the  appellee  had  the  right  under 
the  license  or  permission  from  S.  Grinels  to 
occupy  or  use  the  houses  for  any  other  pur- 
pose. Subject  to  that  license  and  the  lease 
to  Williams  and  Forbes,  S.  Grinels  at  his 
death  was  clothed  with  all  the  riparian  rights 
belonging  to  such  property. 

It  is  true,  as  contended  by  the  appellee, 
that  the  title  to  the  land  between  low-water 
mark  and  the  line  of  navigability  is  in  the 
commonwealth  (Taylor  v.  Commonwealth, 
102  Va.  759,  47  S.  E.  875,  102  Am.  St.  Rep. 
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865,  and  authorities  cited),  but  it  is  equally 
true  that  between  low-water  mark  and  the 
line  of  naTlgablllty  the  riparian  owner  has  a 
qualified  right  "He  is  entitled/'  as  was 
said  by  Mr.  Justice  Miller  in  Yates  t.  Mil- 
waukee, 10  Wall.  497,  19  L.  Ed.  984,  "to  the 
rights  of  a  riparian  owner  whose  land  la 
bounded  by  a  navigable  stream ;  and  among 
those  rights  are  access  to  the  navigable  part 
of  the  river  from  the  front  of  his  lot,  the 
right  to  make  a  landing  wharf  or  pier  for  his 
own  use  or  the  use  of  the  public,  subject  to 
such  general  rules  and  regulations  as  the 
Legislature  may  see  proper  to  Impose  for  the 
protection  of  the  public.  This  riparian  right 
is  property  and  is  valuable.  Though  it  must 
be  enjoyed  in  due  subjection  to  the  rights  of 
the  public,  it  cannot  be  arbitrarily  or  ca- 
priciously destroyed  or  impaired.  It  is  a 
right  which,  when  once  vested,  the  owner 
can  only  be  deprived  of  in  accordance  with 
established  law,  and,  if  necessary,  that  it  be 
taken  for  the  public  good  upon  due  compen- 
sation." 

This  language  is  quoted  with  approval  in 
Taylor  v.  Commonwealth,  supra,  102  Va.  771, 
47  S.  E.  875,  102  Am.  St.  Rep.  8G5,  as  well 
as  in  the  case  of  Norfolk  City  v.  Cooke,  27 
Grat.  430,  435.  In  the  latter  case  it  was 
held  that  the  city  of  Norfolk,  which  owned 
land  extending  to  low-water  mark,  was  en- 
titled to  recover  in  an  action  of  unlawful 
entry  and  detainer  the  water  lot  lying  be- 
tween Park  street  and  the  port  warden's 
line,  both  as  riparian  owner  and  as  having 
bad  long  possession  thereof,  from  an  intrud- 
er or  trespasser  upon  the  land.  The  city  as 
riparian  owner,  as  was  said  In  that  case, 
had  the  same  rights  and  privileges  as  an  in- 
dividual riparian  owner. 

The  other  contention  of  the  appellee — that 
the  license  granted  by  S.  Grlnels  was  irrevo- 
cable because  of  S.  Grlnels'  conduct  in  con- 
senting to  and  inducing  the  appellee  and 
those  under  whom  he  claims  to  incur  costs 
and  expend  money  in  the  erection  of  said 
houses — need  not  be  considered. 

While  the  appellant  in  his  bill  sought  to 
have  the  appellee  restrained  from  occupying 
and  using  the  houses  for  any  business  except 
that  connected  with  the  wharf,  in  his  reply 
brief  he  says  he  "is  not  seeking  to  deprive 
the  appellee  of  the  right  to  the  use  of  the 
bouses  for  the  purpose  of  buying  and  selling 
oysters  and  crabs,  notwithstanding  the  fact 
that  that  right  being  a  mere  license  can  be 
terminated  at  the  will  of  the  other  party." 
Neither  did  the  assignment  of  the  quarter 
acre  of  land  to  the  appellee  by  the  state  for 
oyster-planting  purposes  confer  upon  him 
the  right  to  use  said  houses  for  carrying  on 
a  mercantile  business.    Code,  §  2135b. 

Upon  the  whole  .case,  we  are  of  opinion 
that  the  appellant  was  entitled  to  have  the 
appellee  restrained  from  occupying  and  using 
the  houses  for  carrying  on  any  other  busi- 


ness than  that  of  barreling  oysters  and  crabs 
and  that  the  trial  court  erred  In  not  so  hold- 
ing. Its  decree  dismissing  the  bill  must 
therefore  he  set  aside  and  annulled,  and 
this  court  will  enter  an  order  restraining  the 
appellee  from  carrying  on  in  the  said  houses 
any  business  other  than  "barreling  oysters 
and  crabs,"  and  will  remand  the  cause  to 
the  trial  court  with  directions  to  ascertain 
through  one  of  its  commissioners  (if  it  be  in- 
sisted upon)  [he  amount  of  damages  sustain- 
ed by  the  appellant  by  the  acts  of  the  appel- 
lee in  carrying  on  in  said  houses  any  busi- 
ness other  than  that  of  barreling  oysters  and 
crabs,  and  grant  such  other  relief  as  may 
be  proper  In  the  premises. 
Reversed. 

(7  Oa.  App.  624) 
LOEB  T.  JENNINGS.     (Na  1,869.) 
(Court  of  Appeals  of  Georgia.    March  5,  1910.) 

(Syllabus  by  the  Court.) 

Certified  Questions  Answered  by  SuPBBia 
Court. 

The  constitutional  questions  raised  by  the 
record  in  this  case  having  been  certified  to  the 
Supreme  Court  for  instruction,  and  that  court 
having  decided  all  the  questions  adversely  to 
the  contention  of  the  plaintiff  in  error  (Or  S. 
E.  101).  and  the  law  guestions  made  in  the  case, 
other  than  the  constitutional  questions  decided 
by  the  Supreme  Court,  having  been  decided  by 
this  court  in  the  cases  of  Callaway  v.  Mima, 
5  Ga.  App.  9,  62  S.  E.  654,  and  Athens  v.  City 
of  Atlanta,  6  Ga.  App.  244,  64  S.  E.  711,  against 
the  contentions  of  plaintiff  in  error,  the  judg- 
ment of  the  court  below  is  affirmed. 

Error  from  01  ty  Court  of  Atlanta;  EL  M. 
Reid,  Judge. 

Action  between  Samuel  Loeb  and  Henry 
Jennings.  From  the  judgment,  Loeb  brings 
error.  On  rehearing,  after  remand  from  the 
Supreme  0)urt  with  answers  to  certified  ques- 
tions (67  S.  E.  101).  Judgment  below  af- 
firmed. 

F.  M.  Hughes,  Morris  Macks,  Anderson 
Felder,  Rountree  &  Wilson,  and  Moore  & 
Branch,  for  plaintiflf  In  error.  W.  P.  HIU  and 
Jas.  L.  Mayson,  for  defendant  in  error. 

HILL,  C.  J.    Judgment  afllrmed. 


(134  Ga.  34  > 

MARTIN  V.  GAISSERT  et  al. 
(Supreme  Court  of  Georgia.     Feb.  18,   19ia> 

(Syllabus  by  the  Court,) 

L  Venue  (8  5*)— Title  to  Land. 

A  suit  brought  against  an  executor  by  the 
widow  of  his  testate,  alleging  that  the  defend- 
ant is  in  possession  of  certain  property  and^  is 
denying  her  ownership  and  right  of  possession 
thereof,  and  that  such  property  was  purchased 
by  her  with  her  own  money  through  her  de- 
ceased husband,  who  took  a  deed  wherein  the 
title  to  the  property  was  conveyed  to  him,  but 
delivered  the  deed  to  her  and  always  recognized 
her  ownership  of  the  property,  and  praying  that 
the  court  adjudge  that  she  is  the  owner  of  the 
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property,  that  she  be  put  in  possession  thereof, 
that  a  receiver  be  appointed  therefor,  and  that 
the  executor  be  required  to  account  to  her  for 
the  rents  received  therefrom,  is  not  a  suit  "re- 
specting titles  to  land,"  so  as  to  give  jurisdic- 
tion thereof  to  the  superior  court  of  the  counts 
where  the  land  lies ;  the  exectuor  being  a  resi- 
dent of  another  county. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
tMg.  IS  4-11 ;  Dec.  Dig.  §  5.*] 

2.  Venue  <8  22*)  — Place  or  Trial  — Resi- 
dence—Codefendants. 

Where  a  real  estate  agent  residing  in  the 
county  in  which  the  suit  above  referred  to  is 
brought  is  joined  as  a  codefendant  with  the  ex- 
ecutor, and  the  plaintiff  seeks  an  injunction  to 
prevent  the  agent  from  paying  to  the  executor 
rents  collected  from  the  propertyj  and  an  ac- 
counting from  and  judgment  against  both  de- 
fendants for  rents  already  collected  by  them 
(the  rents  collected  by  the  agent  having  been 
paid  to  the  executor  over  the  protest  of  the 
plainti£E)«  ^eM  that,  if  the  relief  prayed  a^nst 
the  real  estate  agent  can  be  obtained,  it  is  col- 
lateral to  and  dependent  upon  the  granting  of 
the  main  relief  sought  against  the  executor,  and 
the  superior  court  of  that  county  has  no  juris- 
diction of  the  case  under  article  6,  |  16,  par.  8, 
of  the  Constitution  of  this  state,  providing  that 
"equity  cases  shall  be  tried  In  the  county  where 
a  defendant  resides  against  whom  substantial 
relief  is  prayed." 

[Ed.  Note.— For  other  cases,  see  Venue,  D«c. 
Dig.  §  22.*] 

Error  from  Saperlor  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  M.  O.  Martin  against  J.  H.  Qais^ 
sert,  executor,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Westmoreland  Bros.,  for  plaintiff  In  error. 
George  &  Anderson  and  Chas.  W.  Smith,  for 
defendants  In  error. 

HOLDEN,  J.  The  plaintiff  In  error  brought 
suit  In  the  superior  court  of  Fulton  county 
against  J.  H.  Galssert  as  executor  of  the  will 
of  Zach  Martin,  Stephen  B.  Martin,  and  J. 
J.  Woodslde,  making  substantially  the  follow- 
ing allegations:  Galssert  Is  a  resident  of 
Morgan  county,  Woodslde  Is  a  resident  of 
Fulton  county,  and  Stephen  B.  Martin  Is  a 
nonresident  of  the  state.  Plaintiff  Is  the 
widow  of  Zach  Martin,  Is  the  owner  of  the 

.property  described  In  the  petition,  and  ac- 
quired her  title  thereto  as  follows:   **On  the 

.  12th  day  of  Alay,  1896,  the  plaintiff,  through 
her  husband,  Zach  Martin,  purchased  from 
one  James  G.  Thrower  a  certain  lot  of  land 
at  and  for  the  sum  of  $1,900,  and  she  furnish- 
ed  her  said  husband  with  said  sum  to  be 
paid  to  said  Thrower,  Intending  that  the  ti- 
tle should  be  taken  to  her,  but  her  husband 
had  himself  named  as  grantee  In  said  deed 
which  was  made  by  said  Thrower  on  the  said 
12th  day  of  May,  1896,  his  reason  for  doing 
so  being  that  the  plaintiff  was  in  bad  health, 
and  he  could  look  after  the  property  better 
for  her  if  the  title  was  in  his  name."  Her 
husband  had  the  deed  recorded  In  the  clerk's 
office  on  May  14,  1896,  and  brought  It  to 
plaintiff  and  left  It  with  her.     She  has  had 


the  custody  of  the  deed  since  that  time,  and 
her  husband  never  claimed  any  ownership  in 
the  land,  but  always  acknowledged  that  he 
was  holding  the  title  and  looking  after  the 
property  for  the  plaintiff.  Her  husband  plac- 
ed the  property  In  the  hands  of  Woodslde  to 
rent,  and  he  rented  it  until  the  death  of  her 
husband  and  collected  the  rents  thereof. 
From  June,  1896,  to  February,  1898,  •*the  ac- 
count of  his  said  books  was  In  the  name  of 
this  plaintifP  'Mrs.  Zach  Martin,'  and  after  the 
last-named  date  the  account  for  some  reason 
was  changed  to  the  name  of  Zach  Martin." 
From  June  1,  1896,  to  October  13,  1907,  the 
date  of  the  death  of  her  hurt)and,  the  latter 
collected  rents  from  the  property,  which  after 
deducting  therefrom  the  costs  of  repairs,  etc, 
amounted  to  over  $4,000,  and  appropriated  the 
same  to  his  own  use  and  never  accounted  to 
the  plalnthf  for  any  part  of  it  Her  husband 
**willed  his  property  to  the  plaintiff  and  their 
only  child,  Stephen  B.  Martin,  but  directed 
that  his  executor  possess,  control,  and  rent 
his  property  and  pay  one  half  of  the  income 
to  this  plaintiff  and  keep  the  other  half  for 
ten  years  before  turning  the  same  over  to  the 
son.'*  Since  the  death  of  her  husband  Wood- 
side  has  continued  to  collect  the  rents  and 
paid  the  same  over  to  the  executor  "over  the 
protest  of  this  plalntUf,  she  having  demanded 
the  rents  from  said  Woodslde  and  he  refusing 
to  pay  the  same  to  her.  The  said  rents 
amount  to  about  $50  per  month.  That  the 
plaintiff  Lotlfied  the  defendani:  Galssert,  the 
excutor,  that  she  owuchI  the  said  lot  of  land, 
and  that  ber  husband  simply  held  the  same 
as  her  truutee,  and  demanded  the  possession 
of  said  pmmises  of  him,  and  be  refused  to 
turn  the  same  over  to  ber,  asuX  also  refused 
to  turn  th(»  rents  over  to  her,  although  de- 
manded of  him."  Under  the  circumstances, 
the  plaintiff  to  advised  that  no  valid  insur> 
ance  can  be  placed  on  the  buildings  on  the 
property  "as  the  paper  title  is  net  in  her,  and 
the  rightful  ownership  and  absolute  title  is 
not  in  the  executor."  The  executor  '^claims 
that  under  the  will  of  the  said  Zach  Martin 
he  is  entitled  to  the  possession  of  the  said 
property,  and  that  the  title  to  the  same  Is 
in  him  as  such  executor,  and  he  denies  the 
plaintifTs  ownership  thereof,  and  he  denies 
that  she  is  entitled  to  the  possession  of  said 
premises,  or  to  the  rents  accruing  therefrom." 
After  she  purchased  the  property,  she  expend- 
ed large  sums  of  money  in  improving  the 
same,  and  her  husband  paid  for  none  of  such 
Improvements  out  of  his  own  funds,  "and  al- 
ways acknowledged  that  the  property  belong- 
ed to  her,  and  that  be  had  no  interest  in  it" 
She  and  her  husband,  respectively,  owned 
other  property  consisting  of  two  lots  adjoin- 
ing, which  were  sold,  and  the  purchase  mon- 
ey from  tlie  sale  of  both  lots  was  collected  by 
him,  amounting  to  $4,116.75,  one-half  of 
which  belonged  to  the  plaintiff,  and  for  no 
part  thereof  has  he  ever  accounted  to  her. 
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for  whom  be  held  It  In  trust,  and  the  executor 
is  ilable  to  her  for  the  same,  with  interest 
thereon.  She  prays:  (1)  That  the  defendant 
John  J.  Woodslde  be  restrained  and  enjoined 
from  paying  any  more  rents  over  to  the  de* 
fendant  Gaissert  (2)  That  It  be  adjudged  by 
the  court  that  the  plaintiff  Is  the  owner  of  the 
real  estate  described  in  this  complaint,  and 
put  in  possession  thereof.  (3)  That  the  de- 
fendant Gaissert,  executor,  be  required  to  ac- 
count to  the  plaintiff  for  the  rents  and  profits 
of  said  premises  from  the  12th  day  of  May, 
1896,  to  the  day  of  the  death  of  Zach  Martih, 
together  with  interest  tibereon,  and  also  to  ac* 
count  for  the  $2,058.87,  held  by  said  Zach 
Martin  in  trust  for  the  plaintiff,  with  the  in* 
terest  thereon.  (4)  That  the  defendants  J.  U. 
Gaissert  and  John  J.  Woodside  account  to 
the  plaintiff  for  the  rents  of  said  premises 
from  the  Idth  day  of  October,  1907,  at  the 
rate  of  $50  per  month.  <5)  That  a  receiver  be 
appointed  to  take  charge  of  said  premises  and 
hold  the  same  subject  to  the  further  order 
of  this  court,  and  that  he  be  authorized  to 
insure  the  said  premises.  (6)  That  process  is- 
sue, requiring  ^e  defendants  to  be  and  ap- 
pear at  the  November  term,  1908,  of  this 
court,  to  answer  plaintiff's  complaint.  (7) 
That  a  second  original  issue  and  be  sent  to 
Morgan  county,  Georgia,  for  service  upon  the 
defendant,  J.  H.  Gaissert.  executor.  (8)  That 
the  defendant  Stephen  B.  Martin  be  served 
by  publication.  (9)  For  such  oth^  and  fur- 
ther relief  as  to  the  court  shall  seem  meet  and 
proper.  The  defendant  Gaissert,  as  execu- 
tor, filed  a  demurrer  to  the  petition  upon  sev- 
eral grounds,  and  the  court  passed  an  order 
that  the  "general  demurrer  be  sustained  and 
the  case  dismissed  at  petitioner's  cost."  To 
this  order  the  plaintiff  filed  exceptions. 

1.  One  of  the  contentions  of  counsel  for 
plaintiff  is  that,  inasmuch  as  the  property 
involved  in  the  suit  is  located  in  Fulton  coun- 
ty, the  superior  court  of  that  county  had  Ju- 
risdiction to  try  the  case  made  by  the  peti- 
tion, for  the  reason  that  it  was  a  case  "re- 
specting titles  to  land."  Civ.  Code,  ff  8159, 
is  as  follows:  "Trusts  are  implied:  <1) 
Whenever  the  legal  title  is  in  one  person,  but 
the  beneficial  interest,  either  from  the  pay- 
ment of  the  purchase-money,  or  other  cir- 
cumstances, is -either  wholly  or  partially  in 
another.  (2)  Where,  from  any  fraud,  one 
person  obtains  the  title  to  property  which 
rightfully  belongs  to  another.  (3)  Wheie, 
from  the  nature  of  the  transaction,  it  is  man- 
ifest that  it  was  the  intention  of  the  parties 
that  the  person  taking  the  legal  title  shall 
have  no  beneficial  interest  (4)  Where  a  trust 
is  expressly  created,  but  no  uses  are  declar- 
ed, or  are  ineffectually  declared,  or  extend 
only  to  a  part  of  the  estate,  or  fail  from  any 
cause,  a  resulting  trust  is  implied  for  the 
benefit  of  the  grantor,  or  testator,  or  his 
heirs."  The  plaintiff  alleges  that  she  bought 
the  land  through  her  husband  and  furnished 
the  money  with  which  to  pay  the  purchase 
price,  "intending  that  the  title  should  be  tak- 


en to  her,  but  her  husband  had  himself  nam- 
ed as  grantee  in  said  deed" ;  and  she  prayed 
that  it  be  adjudged  by  the  court  that  she  is 
the  owner  of  the  land,  and  that  she  be  put  in 
possession  and  recover  the  rents  and  profits 
thereof.  In  the  case  of  Bivins  v.  Bivins,  37 
Ga.  346,  the  plaintiff  alleged  "that  the  de- 
fendant had  fraudulently  procured  the  title 
to  certain  lands  *  *  *  to  be  taken  in  his 
own  name,  praying  that  he  might  be  decreed 
to  convey  the  same  to  the  complainant,  and 
account  for  the  rents  and  profits  thereof." 
In  that  case  it  was  held:  "A  bill  filed 
against  a  defendant  tp  require  him  to  ex- 
ecute a  title  to  land,  upon  the  ground  of 
fraudulent  procurement  of  the  title  thereto 
in  his  own  name,  is  not  such  a  suit  respect- 
ing titles  to  land  as  will  give  Jurisdiction  to 
the  court  in  the  county  where  the  land  lies, 
where  the  defendant  resides  in  a  different 
county.  In  such  a  case  the  defendant  must 
be  sued  in  the  county  where  he  resides."  The 
facts  in  the  Bivins  Oase  and  the  case  we  are 
considering  are  similar.  However,  in  the 
Bivins  Case  it  was  alleged  that  the  defendant 
fraudulently  prochred  the  title  to  the  land 
in  his  own  name,  and  in  the  present  case  no 
fraud  is  alleged.  The  absence  of  an  allega- 
tion of  fraud  on  the  part  of  the  defendant  in 
having  the  deed  made  to  him  can  make  no 
material  difference  in  the  principle  on  which 
the  two  cases  rest.  In  the  Bivins  Oase  It 
was  prayed  that  the  defendant  be  decreed  to 
convey  the  land  to  the  plaintiff,  and  in  the 
instant  case  it  is  prayed  that  the  plaintiff  be 
adjudged  by  the  court  to  be  the  owner  of  the 
land.  W^e  do  not  think  this  difference  in  the 
prayers  works  any  change  in  the  character 
of  the  action.  The  effect  of  a  decree  that 
the  defendant  convey  the  land  to  the  plain- 
tiff, and  that  of  a  decree  by  the  court  ad- 
Judging  that  the  plaintiff  has  title  to  the 
land,  would  be  the  same ;  that  is,  in  either  in- 
stance it  would  take  the  legal  title  out  of 
the  defendant  and  put  it  in  the  plaintiff. 
Nor  do  we  think  that  the  prayer  in  the  pres- 
ent action,  that  the  plaintiff  be  put  in  posses- 
sion of  the  land,  made  it  a  suit  "respecting 
titles  to  lands,"  in  vle^  of  all  of  the  allega- 
tions of  the  petition.  In  the  Bivins  Case 
and  in  the  present  case  the  legal  title  to  the 
property  was  in  the  defendant,  with  the 
plaintiff  claiming  the  right  to  have  this  title 
put  in  her.  Certainly,  if  in  the  Bivins  Case 
a  suit  to  require  the  defendant  to  convey  to 
the  plaintiff  a  title  which  he  had  fraudulent- 
ly obtained  did  not  constitute  a  suit  '*re- 
specting  titles  to  land,"  the  present  action 
seeking  to  have  the  court  adjudge  to  be  In 
the  plaintiff  a  title  which  was  obtained  with- 
out fraud  would  not  be  a  suit  of  that  charac- 
ter. The  plaintiff  alleges  that  she  is  the  own- 
er of  the  property ;  but  the  allegations  of  the 
petition  show  that  the  legal  title  is  in  the 
defendant  executor,  and  not  in  the  plaintiff. 
This  is  why  she  needs  the  decree  asked  for  in 
the  petition,  "that  it  be  adjudged  by  the 
court  that  plaintiff  is  the  owner  of  the  real 
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estate  described  In  this  complaint''  This  is 
not  a  suit  respecting  title  to  land,  but  to  se- 
cure title  thereto.  The  transaction  by  which 
the  land  was  purchased  put  the  legal  title 
thereto  in  the  husband  of  the  plaintiflf.  The 
allegations  show  that  the  plaintiff  in  that 
transaction  obtained  no  legal  title  In  herself, 
and  has  never  obtained  such  title.  The  ob- 
ject of  this  suit  was  to  obtain  it  In  the  case 
of  Alexander  ▼.  Alexander,  46  Oa.  283,  the 
defendant  in  **hls  written  and  sworn  an- 
swer," stated  that  he  purchased  the  prop- 
erty with  the  funds  of  his  wards,  and  that 
he  held  the  property  for  their  use;  and  it 
was  held  that,  where  the  defendant  filed 
such  an  answer,  the  wards  might  recover  the 
property  in  a  court  of  law,  although  it  ap- 
peared that  **the  guardian  took  the  deed  to 
himself,  making  no  mention  of  his  wards." 
In  the  present  case,  which  arises  on  excep- 
tions to  an  order  of  the  court  sustaining  a 
demurrer,  the  petition  alone  can  be  consid- 
ered; and  it  is  therein  alleged  that  the  ex- 
ecutor claims  that  he  is  entitled  to  the  pos- 
session of  the  property,  that  the  title  ia  in 
him  as  such  executor,  and  he  denies  the 
plaintiffs  ownership,  or  that  she  \a  entitled 
to  possession.  In  the  case  of  Smith  v.  Bry- 
an, 34  Ga.  53,  it  was  held :  '*A  bill  in  equity 
to  set  aside  a  sale  olT  land,  and  cancel  a  deed 
on  the  ground  of  fraud,  is  not  a  case  re- 
specting title  to  land."  See,  in  this  connec- 
tion, Taylor  v.  Cloud,  40  Ga.  288,  in  which 
it  was  held  that  a  suit  *'to  set  aside  a  fraud- 
ulent deed  to  land,  and  praying  possession  of 
tbe  land*'  and  an  accounting  for  the  rents 
and  profits  was  not  one  respecting  titles  to 
land.  In  the  case  of  Clayton  v.  Stetson,  101 
Ga.  634,  ess,  28  S.  E.  983,  984,  it  was  said: 
•'If  the  plaintiff  without  resorting  to  the 
powers  of  the  superior  court  as  a  court  of 
equity  and  without  invoking  equitable  relief 
can,  upon  legal  title,  recover,  the  suit  is  well 
brought  in  the  county  where  the  land  lies; 
but  if,  in  order  to  vest  herself  with  a  legal 
title  upon  which  she  can  recover  at  law,  it 
becomes  necessary  at  first  to  assert  an  equity 
as  against  the  person  invested  with  the  legal 
title,  then  we  conclude  that  the  action  should 
have  been  brought  in  the  county  wherein  the 
defendant  resided."  On  page  640  of  101  Ga., 
on  page  985  of  28  S.  E.,  it  was  said:  "The 
adjustment  of  such  equities  being  a  prelimi- 
nary indispensable  to  the  prosecution  of  the 
action  as  a  common-law  suit  to  recover  land, 
and  it  appearing  from  the  petition  itself  that 
the  plaintiff  has  not  reinvested  herself  with 
the  title  through  the  medium  of  appropriate 
proceedings  upon  equitable  principles,  and 
the  defendant  confessedly  not  residing  in  the 
same  county  in  which  the  land  lies,  it  fol- 
lows that  the  court  did  not  err  in  dismissing 
the  declaration,  first  for  the  reason  that  the 
plaintiff  showed  title  out  of  herself;  and. 


second,  for  the  reason  that,  as  against  the 
defendant  no  equitable  relief  which  could 
reinvest  her  with  the  title  could  be  granted 
against  the  defendant  in  the  county  in  which 
the  suit  was  instituted."  In  Fahn  v.  Bleck- 
ley, 55  Ga.  81,  83,  it  was  said:  "This  court 
has  carried  the  doctrine  of  the  recovery  in 
ejectment  upon  an  equitable  title  fully  as  far 
as  it  means  to  go.  It  has  ruled  that  a  bond 
for  titles,  with  the  purchase  money  fully 
paid  and  possession  in  the  purchaser,  con- 
stitutes a  perfect  equity  on  which  there  can 
be  a  recovery  in  ejectment  It  has  gone  also 
to  the  extent  of  holding  that  a  bond  for  ti- 
tles, with  purchase  money  all  paid,  may  con- 
stitute such  equity  without  possession  in  the 
vendee."  See,  in  this  connection,  Howell  v. 
Ellsberry,  70  Ga.  475,  5  S.  E.  96.  Counsel  for 
the  plaintiff  in  error  .asks  that  the  cases  of 
Smith  V.  Bryan,  34  Ga.  53,  Bivins  v.  Bivins, 
37  Ga.  346,  and  Taylor  v.  Cloud,  40  Ga.  288, 
be  reviewed  and  overruled.  Upon  a  careful 
consideration  of  the  decisions  in  these  cases, 
we  decline  to  overrule  them. 

2.  The  plaintiff  in  error  contends  that  the 
suit  should  have  been  retained  in  Fulton  su- 
perior court  for  the  reason  that  substantial 
relief  was  prayed  against  Woodside,  one  of 
the  defendants,  who  resided  in  Fulton  coun- 
ty. The  main  and  substantial  relief  sought 
by  the  plaintiff,  a  right  to  which  it  appears 
from  the  petition  was  denied  by  the  defend- 
ant Gaissert,  the  executor,  was  that  the 
plaintiff  be  adjudged  to  be  the  owner  of  the 
property.  Without  reference  to  the  question 
as  to  whether  or  not  under  the  allegations 
of  the  petition,  the  plaintiff  was,  in  any 
event,  entitled  to  the  relief  sought  against 
Woodside,  she  was  not  entitled  thereto  if  she 
was  not  entitled  to  be  adjudged  the  owner 
of  the  land.  As  pointed  out  in  the  preceding 
division  of  this  opinion,  she  could  not  as 
against  the  defendant  executor  residing  in 
Morgan  county,  obtain  in  the  superior  court 
of  Fulton  county  a  decree  adjudging  her  to 
be  the  owner  of  the  property,  and  an  adjudi- 
cation that  she  was  such  owner  was  in  any 
event  necessary  in  order  for  her  to  obtain 
the  relief  prayed  against  Woodside.  The  re- 
lief sought  against  the  latter  is  therefore  in- 
cident to  and  dependent  upon  the  granting  of 
the  main  and  substantial  relief  prayed 
against  Gaissert,  the  executor.  We  do  not 
think  the  case  could  be  retained  because  of 
the  prayers  for  relief  against  Woodside,  who 
resided  in  Fulton  county.  In  this  connect 
tion,  see  Ellis  v.  Farmer,  119  Ga.  238,  46  S. 
E.  105 ;  Bryan  v.  King,  51  Ga.  291  (3) ;  RaU- 
road  Commission  v.  Palmer  Hardware  Co., 
124  Ga.  633,  639-642,  53  S.  E.  193,  where 
cases  on  this  subject  are  collated  and  re- 
viewed. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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:134  Qtu  186) 

POWELL  ▼.  ALLEN  &  HOLMES. 
(Sapreme  Goart  of  Georgia.    Feb.  24,  1910.) 

(8yilabu9  hy  the  Court, 

Dismissal  of  Action. 

Under  the  ruling  made  in  this  case  when  it 
was  formerly  before  this  court  (Allen  &  Holmes 
V.  Powell,  125  Ga.  438,  54  S.  E.  137),  the 
amendments  made  by  the  plaintiff  did  not  cure 
the  defects  held  to  exist  in  his  petition,  and 
under  such  ruling  the  court  committed  no  eirror 
in  dismissing  the  petition. 

Error  from  Superior  Ckmrt,  Ck>lqnltt  Conn- 
ty ;  R.  G.  Mitchell,  Judge. 

Action  by  D.  B.  L.  Powell  against  Allen 
&  Holmes.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Affirmed. 

Shlpp  &  Kline,  for  plaintiff  in  error.  J. 
A.  Wilkes  and  W.  A.  Covington,  for  defend- 
ants in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


:134  Ga.  78) 

BRANBON  &  CO.  v.  AKERS. 

(Supreme  Court  of  Georgia.     Feb.  21,  1910.) 

(8yllabu9  hy  the  Court.) 

1.  New    Trial    (§   17*)--Grounds— Refusal 
TO  Dismiss  Action. 

Under  the  ruling  In  McEIveen  Commis- 
sion C^.  v.  Jackson,  94  Ga.  549  (4),  20  S.  E. 
428,  "it  is  not  cause  for  a  new  trial  that  the 
court  refused  to  dismiss  the  action  on  motion  of 
defendant,  the  ground  of  the  motion  being  that 
the  suit  was  against  a  partnership  composed  of 
two  persons,  only  one  of  whom  had  been  serv* 
ed,  and  there  was  no  return  of  service  or  of 
non  est  inventus  as  to  the  other.  This  is  true, 
whether  the  cases  of  Printup  v.  Turner,  6o 
Ga.  71,  and  Ells  v.  Bone,  71  Ga.  466,  were 
correctly  ruled  or  not." 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  23 ;    Dec  Dig.  %  17.*] 

2.  New  Trial  (§§  18,  89*)— Grounds— Over- 
BtjLiNo  Plea  in  ABATEincNT— Failure  to. 

Suit  was  brought  against  a  partnership 
alleged  to  have  been  composed  of  two  named 
persons  of  the  county  in  which  suit  was 
brought.  Service  appears  to  have  been  made  on 
only  one  of  them,  and  there  was  no  return 
of  service  or  of  non  est  inventus  as  to  the 
other,  who  did  not  appear  and  plead.  A  plea 
in  abatement  was  duly  filed  at  the  first  term  by 
the  defendant  who  was  served,  averring  that 
the  other  defendant  had  not  been  served,  and 
was  within  the  jurisdiction  of  the  court,  and 
could  be  reached  and  served.    Heidi 

(a)  The  decision  of  the  court  in  "overruling" 
such  plea  of  the  defendant  cannot  be  made  the 
gxound  of  a  motion  for  a  new  trial.  Hawkins 
V.  Studdard,  132  Ga.  265,  63  S.  E.  852. 

(b)  Where  it  appears  from  statements  in  the 
motion  for  a  new  trial,  certified  to  be  true  by 
the  presiding  judge,  that  the  court  made  the 
ruling  above  referred  to,  it  is  not  a  good  ground 
of  motion  for  a  new  trial  that  the  court,  after 
such  ruling,  omitted  to  charge  in  regard  to  the 
matters  embraced  in  such  plea.  If  any  error 
was  committed  upon  the  trial  (in  which  other 
issues  made  by  the  pleadings  and  evidence  were 
submitted  to  the  jury),  it  was  in  the  decision 
"overruling"  the  plea,  and  not  in  omitting  to 
charge  the  jury,  after  the  decision  "overruling" 


the  plea.  In  regard  to  the  matters  embraced  in 
such  plea.  Ellis  r.  Almand,  115  Ga.  883(2), 
41  S.  E.  642. 

[Eid.  Note.— For  other  cases,  see  New  Trial, 
Dec.  Dig.  IS  18,  89.*] 

8.  Exceptions,  Bill  or  (§  88*)— Tnn  roB 
Taking. 

A  direct  assignment  of  error,  made  during 
the  progress  of  a  trial,  comes  too  late  if  for 
the  nrst  time  presented  in  a  bill  of  exceptions 
sued  out  more  than  80  days  after  the  adjourn- 
ment of  the  term  at  which  such  ruling  was 
made.  Heery  v.  Burkhalter,  118  Ga.  1943(1), 
39  S.  E.  406. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  M  49-^3;   Dec.  Dig.  f  88.*] 

4.  Verdict   Supported   by   IBvidbnob— New 
Trial  Properly  Refused. 

The  verdict  was  supported  by  the  evidence, 
and  the  discretion  of  the  court  was  not  abused 
in  refusing  a  new  trial. 

Error  from  Superior  Court,  Rockdale  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  by  F.  P.  H.  Akers  against  Brandon 
ft  Co.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

A.  C.  ft  J.  H.  McCalla,  for  plaintiffs  In  er» 
ror.    J.  R.  Irwin,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  tlM 
Justices  concur. 


(U4  Oa.  141) 
SHIRLEY  V.  SHIRLEY. 
(Supreme  Court  of  Georgia.    Feb.  25,  1910.) 

(Syllabus  ly  the  Court.) 

1.  Grant  or  New  Trial. 

When  considered  in  connection  with  tha 
charge  as  a  whole,  certain  excerpts  therefrom* 
upon  which  error  was  assigned,  did  not  fumlsb 
sufBcient  cause  for  the  grant  of  a  new  trial. 

2.  Appeal  and  Error  (§  1005*)  —  Review — 
Grant  of  New  Trial. 

The  verdict  in  favor  of  the  defendant  was 
authorised  by  the  evidence,  and  the  discretion 
of  the  judge  refusing  a  new  trial  will  not  be 
disturbed. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  8948-^50;  Dec  Dig.  | 
1005.*] 

Error  from  Superior  Court,  Rabun  Coun- 
ty ;  J.  J.  Klmsey,  Judge. 

Action  between  L.  N.  Shirley  and  M.  L. 
Shirley.  From  the  Judgment,  M.  L.  Shlrlej 
brings  error.     Affirmed. 

T.  L.  Bynum  and  W.  S.  Paris,  for  plain- 
tiff in  error.  Robt  McMillan  and  H.  H^ 
Dean,  for  defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(U4  Ga.  196) 
TOLBERT  V.  CITY  OF  ROME. 
(Supreme  Court  of  Georgia.    Feb.  24, 1910.) 

f Syllabus  by  the  Court.) 

1.  Trespass  (5  19*)— Title  to  Maintain. 

''Possession  of  land  under  a  claim  of  own- 
ership being  prima  facie  evidence  of  title  in  the 
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occupant,  the  latter,  upon  proof  of  soch  posses- 
sion,  and  without  showing  complete  title,  may 
maintain  against  a  wrongdoer  an  action  for^  a 
trespass  upon  the  property,  committed  while 
such  i>ossession  existed.  McDonough  v.  Car- 
ter, 98  Ga.  703,  25  S.  E.  938;  Southern  Ry. 
Co.  V.  Thompson,  120  Ga.  367  (9),  58  S.  El 
1044. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §S  18-31 ;   Dec.  Dig.  f  19.*] 

2.  Trespass  (§  67*)  —  Evidence  —  DiBEcrnwo 

Vbbdict. 

As  there  was  evidence  on  the  trial  that 
plaintiff  was  in  possession  of  the  land  under 
claim  of  ownership  when  the  alleged  trespass 
was  conmiitted  thereon  by  defendant,  and  it  not 
having  been  shown  that  plaintiflP  was  not  the 
owner,  and  as  the  evidence  was  sufficient  to 
authorize  a  finding  that  the  defendant  munici- 
pality took  a  portion  of  the  land  for  public  pur- 
poses, thereby  diminishing  the  market  value  of 
the  lot  by  an  amount  which  might  have  been 
determined  from  the  evidence,  without  having 
first  paid  just  and  adequate  compensation  for 
the  same,  the  court  erred  in  directing  a  verdict 
for  the  defendant,  notwithstanding  there  might 
have  been  as  to  the  sufficiency  of  the  proof  as 
to  other  damages  claimed. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  §  150;   Dec.  Dig.  t  67.*] 

Error  from  Superior  CJourt,  Floyd  CJounty ; 
Moses  Wright,  Judge. 

Action  by  R.  L.  Tolbert  against  the  City  of 
Rome.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

M.  B.  Eubanks,  for  plaintiff  In  error.  W. 
J.  Nunnally,  for  defendant  In  error. 


FISH,  G.  J.    Judgment  reversed.    All  the 
Justices  concur. 


(134  Ob.  US) 
DOIiVIN  V.  AMEmiCAN  HARROW  OO. 

(Supreme  Court  of  Georgia.    Feb.  22,  1910.) 

(Syllabus  ty  the  Court,) 

t.  Exceptions,  Bill  of  (S  22*)— Affidavits 
Included. 

Affidavits,  referred  to  in  the  bill  of  excep- 
tions as  having  been  introduced  in  evidence,  and 
BpecijQed  in  the  bill  of  exceptions  as  material  to 
an  understanding  of  the  case,  which  affidavits 
are  not  set  forth  in  the  bill  of  exceptions  or 
made  a  part  thereof,  nor  incorporated  In  an  ap- 
proved brief  of  evidence,  but  are  merely  brought 
to  this  court  as  a  part  of  the  transcript  of  rec- 
ord certified  to  by  the  clerk,  will  not  be  consid- 
ered by  this  court  Roberts  y.  Heinsohn,  123 
Ga.  685.  51  S.  E.  589 ;  Jones  v.  Middle  Georgia 
Cotton  Mills.  131  Ga.  52,  61  S.  E.  977 ;  Roberts 
V.  Cairo,  133  Ga.  642,  66  S.  E.  9d& 

[Ed.  Note.~For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  §  22.*] 

2.  Appeal  and  Ebbob  (§  695*)  —  Review  t- 
QuESTioNs  Presented  —  Necessity  of  In- 
cluding Evidence. 

Where,  in  such  a  case,  the  bill  of  exceptions 
recites  that  the  presiding  judge,  "after  hearing 
the  pleadings  in  said  case  and  the  said  affida- 
vits read,"  granted,  on  an  interlocutory  hear- 
ing, the  order  denying  the  injunction  which  is 
complained  of,  and  the  pleadings  (which  alone 
can  be  considered)  do  not  of  themselves  demand 
the.  granting  of  the  injunction  sought,  this  court 


cannot  say  that  the  preidding  Judge  erred  in 
refusing  it    Roberts  v.  Cairo,  supnu 

[E)d.  Note.^For  other  cases,  see  Appeal  and 
Error,  Doc.  Dig.  §  695.*] 

Error  from  Superior  Court,  Greene  Coun- 
ty; H.  G.  Lewis,  Judge. 

Action  between  J.  G.  Dolvin  and  the  Amer- 
ican Harrow  Company.  From  the  judgment, 
Dolvin  brings  error.     Affirmed. 

Jas.  Davison  and  Gea  A.  Merritt,  for  plain- 
tiff in  error.  Park  &  Park,  for  defendant  in 
error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(134  Qa.  1S8) 
BAKER  V.  BAKER  et  al. 
(Supreme  Court  of  Georgia.    Feb.  24,  1910.) 

(Syllabus  by  fhe  Court.) 

1.  Recoveet  of  Land. 

The  suit  in  this  case  was  not  one  to  recover 
land  on  a  legal  title,  but  was  one  invoking  the 
aid  of  a  court  of  equity. 

2.  Equity  (8  71*)— Laches. 

The  petition  shows  that  the  cause  of  action 
arose  in  1868,  when  the  plaintiff  was  10  years 
of  age,  and  that  no  suit  was  filed  by  him  to  as- 
sert his  alleged  rights  until  1905;  and  no  suffi- 
cient excuse  is  offered  to  explain  his  laches  In 
not  earlier  discovering  and  asserting  his  alleged 
rights.  Such  long  dela^,  unexcused,  would  war- 
rant the  court  in  dismissing  the  petition  as  as- 
serting a  stale  demand. 

[Ed.  Note.— For  other  cases,  see  E^iulty,  Cent 
Dig.  §§  204-211 ;    Dec.  Dig.  §  71.*] 

8.  Dismissal  of  Petition. 

Under  the  allegations  and  prayers  of  the 
petition,  the  court  committed  no  error  In  dis- 
missing the  petition  as  to  all  parties. 

Error  from  Superior  Court,  Pike  County; 

E.  J.  Reagan,  Judge. 

Action  by  H.  H.  Baker  against  Nancy  Bak* 
er  and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Affirmed. 

E.  C.  Armlstead,  for  plaintiff  in  error.    E. 

F.  Dupree,  for  defendants  in  error 

HOLDEN,  J.  Judgment  afQrmed.  All  the 
Justices  concur. 


084  Oa.  113) 
FRIERSON  V.  FINCHER  et  al. 
(Supreme  Court  of  Georgia.    Feb.  22,  1910.) 

(Syllabus  by  the  Court,) 

Contbaots  (S  346*)  —  New  Tbial  (§  41*)  — 
Gboun  ds— V  abi  ance. 

The  plaintiff  and  defendants  entered  into 
a  parol  contract,  whereby  the  former  undertook 
to  render  certain  services  in  subdividing  real 
estate  and  conducting  an  auction  sale  of  lots 
for  a  commission  stipulated  to  be  5  per  cent,  on 
the  amount  of  such  sales  as  might  be  made,  and 
afterwards  rendered  services  in  subdividing  the 
property  and  preparing  to  conduct  auction  sales 
under  the  contract;  but  the  enterprise  was 
abandoned    by    defendants,    and    the    property 
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withdrawn  before  any  sale  of  lots.  Subsequent- 
ly the  plaintiff  instituted  suit  for  danuiges  for 
a  breach  of  the  contract,  without  layine  any 
claim  upon  a  quantum  meruit  for  the  value  of 
his  services  above  mentioned.    Held: 

(1)  It  was  erroneous  to  admit,  over  appropri- 
ate objection  by  the  plaintiff,  evidence  as  to  the 
value  of  such  services.  It  was  also  erroneous 
for  the  judge  to  instruct  the  jury  that,  in  the 
event  they  should  find  that  no  contract  was 
made,  nevertheless  they  would  be  authorized  to 
find  for  the  plaintiff  the  value  of  the  services 
rendered. 

(2)  The  plaintiff  was  entitled  to  hare  his  case 
tried  as  laid  in  the  pleadings;  and  the  errors 
referred  to  in  the  preceding  headnote,  in  view  of 
the  pleadings  and  all  the  evidence,  were  harm- 
ful, and  require  the  grant  of  a  new  trial. 

(3)  Other  errors  complained  of  were  not  of 
such  character  as  to  require  the  grant  of  a  new 
trial. 

[Ed.  Kote.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1748,  1749;  Dec  Dig.  §  346;* 
New  Trial,  Dec.  Dig.  §  41.*] 

Error  from  Superior  Court,  Whitfield  Coun- 
ty;   A.  W.  Fit©,  Judge. 

Action  by  T.  B.  Frlerson  against  W.  C. 
Flnoher  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Reversed. 

W.  EL  Mann,  for  plaintiff  in  error.  Julian 
McOamy,  for  defendants  in  error. 


ATKINSON,  J.     Judgment  reversed.     All 
the  Justices  concur. 


(184  Qa.  76) 

LOUISVILLE  &  N.  R.  CO.  v.  HUGHES. 

(Supreme  Court  of  Georgia.     Feb.   19,  1910.) 

(8yllalm$  hv  the  Court,) 

1.  Corporations  (§  582*)— Transfer  of  Prop- 
erty—Effect. 

Where  one  corporation  conveys  its  prop- 
erty to  another,  this  alone  does  not  destroy  the 
corporate  existence  of  the  grantor,  or  constitute 
a  merger  of  the  two  corporations,  or  render  the 
grantee  snbject  to  an  action  for  damages  for  a 
tort  previously  committed  by  the  grantor.  The 
grantor  is  still  subject  to  suit ;  and  if  liable,  the 
question  of  seeking  to  subject  property  to  such 
liability  on  a  judgment  rendered  thereon  is  dif- 
ferent from  suing  the  grantee  directly  for  the 
tort 

(a)  The  deed  from  the  A.,  K.  &  N.  R.  Ck>.  to 
the  L.  &  N.  R.  Co.  was  a  conveyan(»  of  prop- 
erty, not  a  merger  of  corporate  existence. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  2330;    Dec  Dig.  §  582.*] 

2.  Corporations  (§  590*)— Transfer  of  Prop- 
ERTT— Liability  for  Tort  of  Transferror. 

The  fact  that  the  grantee  agreed  with  the 
grantor  to  pay  all  of  the  debts  or  liabilities  of 
the  latter,  existing  at  the  time  of  the  transfer, 
did  not  authorize  one  who  claimed  to  have  been 
injured  by  a  tort  of  the  grantor,  committed  be- 
fore the  making  of  the  transfer,  to  bring  suit 
therefor  against  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  2365;   Dec.  Dig.  i  590.*] 

3.  Corporations  (§  488*)— Transfer  of  Prop- 
erty-Torts OF  Grantee— Liability. 

If  the  grantee  was  guilty  of  any  tort  or 
violation  of  duty  after  the  conveyance,  causing 


injury,  it  would  be  liable  for  such  damages  as 
were  shown  to  be  caused  by  its  breach  of  doty 
or  tortious  conduct,  but  not  because  of  its  agree- 
ment with  the  grantor  on  the  theory  of  merger. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Dec  Dig.  ft  488u*] 

4.  Master  and  Servant  (§  318*)— Torts  of 
Servant— Liability  of  Master. 

The  employer  generally  is  not  responsible 
for  torts  committed  by  bis  employ^,  when  Uie 
latter  exercises  an  independent  business  and  is 
not  subject  to  the  immediate  direction  and 
control  of  the  employer.  Civ.  Code  1805,  S 
38ia 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1257 ;   Dec.  Dig.  §  3ia*J 

5.  Master  and  Servant  (§  818*)— Independ- 
ent Contractors. 

As  a  general  rule  a  railroad  company  is 
not  liable  for  an  injury  resulting  from  a  nui- 
sance created  by  the  n^igence  of  an  independ- 
ent contractor  in  constructing  its  railroad, 
where  it  retains  no  control  over  the  contractor, 
except  to  see,  by  Its  superintendent,  that  the 
railroad  is  built  according  to  contract.  Atlanta 
ft  Florida  R,  Co.  v.  Kimberly,  87  Ga.  101  (1), 
18  S.  E.  277,  27  Am.  St.  Rep.  231. 

(a)  The  contract  in  the  present  case  contain- 
ed the  following,  among  oth^r,  provisions:  ''Said 
labor,  teams,  tools,  engines,  machinery,  and  ma- 
terials to  be  furnished  and  the  said  work  to  be 
done  b^  said  contractors  to  the  satisfaction  of 
the  engineer  of  the  railroad  company,  according 
to  said  specifications,  plans,  profiles,  and  sec- 
tions, and  according  to  such  working*  plans  and 
explanatory  drawings  and  instructions  as  may 
from  time  to  time  be  furnished  by  said  engi- 
neer." The  ^'contractors  will  give  personal  at- 
tention and  superintendence  to  the  work."  Tlie 
''amount  of  force  employed  by  the  contractors 
is  at  all  times  subject  to  regulation,  and  must 
be  increased  or  diminished  as  required  by  the 
engineei*.**  The  "work  under  this  contract  shall 
at  every  stage  of  its  progress— from  beginning 
to  end— be  subject  to  the  direction,  inspection* 
and  acceptance  of  the  engineer,  who  shall  de- 
termine what  in  any  case  is  a  fair  construction 
of  the  contract,  and  what  such  construction  re- 
quires to  be  done  by  either  party :  and  his  final 
measurements  and  cla-ssifications  shall  be  final 
and  conclusive  upon  both  parties.**  The  engi- 
neer shall  have  power  to  direct  the  application 
of  the  forces  to  any  portion  of  the  work  which, 
in  his  judgment,  requires  it,  and  to  order  the 
increase  or  diminution  of  .the  forces  at  any  point 
he  may  indicate."  "The  contractors  [shall  not] 
employ  any  person  or  persons  who  commit  dep- 
redations on  the  neighborhood,  or  Insult  travel- 
ers or  other  persons;  and  all  such  disorderly 
persons  shall  be  discharged  from  employment 
whenever  the  contractors  shall  be  directed  so  to 
do  by  the  engineer  In  charge  of  the  work.** 
Held,  that  In  Its  gieneral  scope  the  contract 
made  the  parties  who  contracted  to  do  the  woric 
specified  for  the  railroad  company  independent 
contractors.  Considering  the  character  of  th« 
work  to  be  done,  the  necessity  for  Inspectlnf  it 
and  seeing  that  it  came  up  to  contract  specifica- 
tions, and  the  entire  contract,  the  above-quoted 
provisions,  inserted  for  the  purpose  of  having 
the  engineer  see  that  the  work  came  up  to  the 
requirements  of  the  contract,  of  guarding  against 
disorderly  conduct  affecting  the  public,  and  for 
requiring  the  contractors  to  hasten  the  wcA  at 

Particular  points  where  necessary  for  the  fol- 
llment  of  the  contract,  did  not  make  the  con- 
tractors the  mere  servants  of  the  railroad  cooa- 
pany,  so  as  to  ipso  facto  render  the  latter  liable 
for  the  negligence  of  the  former  in  the  mere 
manner  of  performing  the  work,  if  the  company 
was  not  otherwise  liable  for  the  conduct  of  such 


*Por  other  casei  tee  tame  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Ind 
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parties,  considered  as  Independent  contractors, 
in  causing  the  injury. 

[Eid.  Note.—For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  Sf  1257.  1258;  Dec.  Dig.  f 
318.*] 

a  Master  and  Sbbvart  <H  315,  818,  319, 
323*)— Neougengb  of  Sebvant— Liabilitt 
OF  Master. 

The  employer  is  liable  for  the  negligence 
of  the  contractor:  (1)  When  the  work  is  wrong- 
fnl  in  itself,  or,  if  done  in  the  ordinary  manner, 
would  result  in  a  nuisance;  (2)  or  If,  according 
to  previous  knowledge  and  experience,  the  work 
to  be  done  is  In  its  nature  dangerous  to  others, 
however  carefully  performed;  (8)  or  if  the 
wrongful  act  is  the  violation  of  a  duty  imposed 
by  express  contract  upon  the  employer;  (4)  or 
if  the  employer  retains  the  right  to  direct  or 
control  the  time  and  manner  of  executing  the 
work,  or  interferes  and  assumes  control,  so  as 
to  create  the  relation  of  master  and  servant,  or 
so  that  injury  results  which  is  traceable  to  his 
interference ;  (5)  or  if  the  employer  ratifies  the 
unauthorized  wrong  of  the  independent  contract- 
or.   Civ.  Code  1^,  |  8819. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  If  1241,  1255.  1257,  1258, 
1250.  1264 ;    Dec  Dig.  §$  315,  818,  319.  323.*] 

7.  Inaccurate  Instructions. 

The  entire  charge  is  not  in  the  record.  In 
certain  excerpts  from  the  charge  in  relation  to 
the  measure  of  damages,  in  case  of  liability,  the 
law  on  the  subject  appears  to  be  inaccurately 
stated ;  but,  as  the  case  is  returned  for  another 
trial,  they  need  not  now  be  dealt  with  more  in 
detail. 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  A,  W.  Fite.  Judge. 

Action  by  D.  W.  Hughes  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Tye,  Peoples  &  Jordan,  D.  W.  Blair,  and 
Xeel  &  Peoples,  for  plaintiff  in  error.  J.  G. 
B.  Erwin,  Jr.,  and  TLoo.  W.  Mllner  &  Son, 
for  defendant  In  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur. 


(134  Ga.  137) 

BECK  V.  BECK. 

(Supreme  Court  of  Georgia.    Feb.  24,  1910.) 

(Syllabus  hy  the  Court.) 

Habeas  Corpus  (8  99*)— Custody  o»  Child. 
Upon  the  trial  of  a  habeas  corpus  proceed- 
ing, involving  the  right  to  the  custody  of  a  girl 
13  years  of  age,  the  court  did  not  err  in  award- 
ing such  custody  to  ttxe  child's  widowed  mother, 
rather  than  to  the  child's  brother,  who  was  21 
years  old  and  unmarried ;  it  not  appearing  that 
the  mother  had  released  her  ri^^ht  to  the  cus- 
tody of  her  daughter,  and  it  being  shown  that 
the  mother  was  of  good  character  and  able  to 
care  for  the  daughter. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  I  M;  Dec.  Dig.  «  99;*  Par- 
ent and  Child,  Cent  Dig.  §§  4-32.] 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Habeas  corpus  proceedings  between  Mar- 
shall Beck  and  Louvlnla  Beck  for  custody  of 


a  child*    From  the  Judgm^t,  Marshall  Beck 
brings  error.    Affirmed. 

M.  B.  Eubanks  and  W.  B.  Mebane,  for 
plaintiff  In  error.  Sharp  &  Sharp,  for  de- 
fendant in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

OZi  Qa.  85) 
BORDERS  et  al.  v.  VANCE. 
(Supreme  Court  of  Georgia.     Feb.  21,  1910.) 

(Syllahiu  hy  the  Court  J 
L  Appeal  and  Ebbob  (§  731*)— Assionmxnts 

OF   BBBOR— SUFFICIKNCT. 

An  assignment  of  error  upon  the  overrul- 
ing of  an  exception  to  an  auditor's  rei>ort,  on 
the  ground  that  "a  number  of  objections  tt 
testimony  were  made  on  the  hearing  by  the 
[parties  excepting],  which  will  be  found  by  ref- 
erence to  the  record,  and  no  ruling  at  all  has 
been  made  by  the  auditor  on  these  objections." 
is  too  vague  and  indefinite  to  raise  any  dis- 
tinct question  for  decision  by  this  court. 

[Ed.  INote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3017-3021;  Dec.  Dig.  § 
731.*/ 

2.  Refereitce  (§  83*)— Retusal  to  Re-Refeb 
Case. 

Where,  in  one  view  of  a  case  referred  to 
an  auditor,  an  accounting  is  necessary,  and  in 
another  view  an  accounting  is  unnecessary,  and 
although  the  auditor  finds  in  favor  of  the  view 
which  renders  an  accounting  unnecessary,  it  is 
good  practice  for  him  to  alternatively  report 
an  accounting,  so  that  if,  on  exception,  his 
primary  finding  should  be  overruled,  such  ac- 
counting could  be  considered,  and  the  entire 
litigation  passed  on  and  concluded,  without  a 
re-reference.  Yet,  where  the  auditor  found  in 
favor  of  one  party  on  a  bans  which  rendered 
an  accounting  unnecessary,  and  this  finding  was 
confirmed  by  the  presiding  judge,  if  this  court 
affirms  the  judgment,  the  overruling  by  the  pre- 
siding judge  of  a  motion  to  re-refer  the  case  to 
the  auditor,  for  the  purpose  of  having  an  ac- 
counting made  and  reported  by  him,  will  not 
be  reversed. 

[Ed.  Note.—For  other  cases,  see  Reference, 
Cent  Dig.  §S  121-126;  Dec  Dig.  §  83.*] 

8.  Contribution  (§  9*)— Evidence. 

Where  a  jud^^ment  was  rendered  against 
two  persons  as  signers  of  a  promissory  note, 
and  the  execution  thereon  was  transferred  by 
the  plaintiff  therein  to  another  for  value  re- 
ceived, and  by  him  transferred,  by  written  as- 
signment entered  on  the  fi.  fa.,  for  a  stated 
amount,  to  one  of  the  defendants  therein,  prima 
facie  this  last  transferee  would  be  entitled  to 
enforce  such  execution  against  the  property  of 
the  other  defendant  for  contribution.  Miller  v. 
Perkerson,  128  Ga.  465  (3),  57  S.  E.  787. 

[Ed.  Note.—For  other  cases,  see  Contribution, 
Dec.  Dig.  8  9.*] 

4.  Execution  (§  247*)— Sale— Validitt. 

If  the  execution  so  transferred  was  levied 
on  certain  land  of  the  other  defendant  therein, 
which  was  sold  at  sheriff's  sale,  even  if  the 
transferee  was  indebted  to  the  defendant  on 
general  claims  enough  to  have  settled  the  ex- 
ecution, the  sale  thereunder  would  not  be  void, 
if  there  had  been  no  actual  settlement  or  ap- 
plication of  such  claims  to.  the  fi.  fa.,  and  no 
cancellation  thereof. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Dec.  Dig.  §  247.*] 


•For  other  eases  see  same  topie  and  section  NUMBBR  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  ReporLsr  Indexes 
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5.  Execution  (§  240*)— Sale— Validity. 

If  the  transferee  had  an  agreement  with 
the  executor  of  the  defendant  against  whose 
property  it  was  being  enforced  as  to  the  price 
at  which  the  property  should  be  sold,  ana  the 
discharge  of  tnis  and  other  executions  by  the 
sale,  and  if  at  the  sherifiTs  sale  an  announce- 
ment was  made  that  the  saie  was  merely  to 
perfect  the  title,  and  the  holder  of  the  execu- 
tion bought  the  land  and  took  a  sherifTs  deed 
thereto,  these  facts  may  have  rendered  the  sale 
and  the  sheriffs  deed  thereunder  voidable,  but 
did  not  make  them  void. 

[Ed.   Note.— For  other  cases,  see  Execution, 
■Dec.  Dig.  §  249.*] 

6.  E5XECX7TION   (9  271*)  —  Sale  —  Bona  Fide 

PUBCHASEB. 

If  a  sheriff's  sale  and  the  deed  made  in 
pursuance  thereof  were  voidable  because  of 
collusive  conduct  between  the  executor  of  the 
deceased  defendant  in  fi.  fa.  and  the  holder  of 
the  execution,  and  because  of  an  announcement 
at  such  sale  calculated  to  affect  the  bidding, 
yet  if,  before  any  steps  were  taken  to  void  them, 
the  purchaser  sold  to  another*  who  bought 
bona  fide,  for  value,  and  without  notice,  such 
person   would  acquire  a  good   title  as  against 

rrsons  claiming  as  legatees  of  the  defendant  in 
fa.,  and  not  under  any  disability,  whose  land 
was  sold  at  the  sheriflTs  sale ;  and,  il»  so,  a 
purchaser  under  him  would  also  acquire  a  good 
title. 

[Ed.  Note.— For  other  cases,   see  Execution, 
Dec.  Dig.  t  271.*] 

7.  Execution  (§  271*)  —  Sale  —  Bona  Fide 
pubohaseb. 

If  the  purchaser  from  the  person  who 
bought  at  the  sheriff's  sale  was  affected  with 
notice  of  facts  of  the  character  above  indicat- 
ed which  would  render  the  sale  voidable  as 
against  him,  but  sold  the  property  to  another. 


who  bought  bona  fide,  for  value,  and  without 
notice,  the  last  purchaser  would  acquire  a  good 
title  as  against  persons  claiming  to  be  legatees, 
and  not  under  any  disability,  under  the  will  of 
the  defendant  in  fi.  fa. 

[Ed.  Note.— For  other  cases,  see  Ekecation* 
Cent  Dig.  §S  769-780;   Dec  Dig.  |  271.*] 

8.  Bona    £^dx    Pubchaseb    at    Execution 
Sale. 

If  the  last  purchaser  had  a  good  title  for 
the  reasons  above  stated,  questions  of  prescrip- 
tion, or  other  contentions  which  would  not  aix- 
fect  the  result,  need  not  be  considered. 

9.  No  Ebbobs  Requibino  Rbvebsaim 

The  auditor  found  that  the  title  acquired 
by  the  purchaser  at  the  sheriffs  sale  was  not 
void,  though  voidable,  and  that  the  purchaser 
from  such  person  and  the  one  to  ^om  this 
purchaser  sold  the  property  took  bona  fide,  for 
value,  and  without  notice,  and  thus  acquired  a 
good  title.  The  presiding  judge  approved  the 
finding,  the  evidence  was  sufficient  to  authorise 
it,  and  none  of  the  exceptions  to  the  auditor's 
report  requires  a   reversal. 

Error  from  Superior  Court,  Qordon  Coun- 
ty;  Geo.  F.  Gober,  Judge. 

Action  between  S.  A.  Borders  and  others 
and  J.  C.  Vance.  Ftom  the  Judgment,  Bor- 
ders and  others  bring  error.    Affirmed. 

J.  M.  Lang,  Wm.  E.  Mann,  and  Julian  Mc- 
Camy,  for  plaintiflfs  in  error.  Neel  &  Neel, 
O.  N.  Starr,  and  T.  W.  Skelley,  for  defoid- 
ant  in  error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


^For  other  cases  see  same  tople  and  section  NUMBER  la  Dec.  *  Am.  Digs.  1907  to  date,  *  Reportsr  ladexM 
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(So  S.  C.  460) 

BELLAMY  v.  CONWAY,  C.  &  W.  R.  00. 

(Supreme  Court  of  South  Carolina.    April  6, 

1910.) 

1.   BaILBOADS    (§   260*)  —  OPERATION-klJOMPA- 

NIE8  Liable  for  Injuries— Company  Per- 
mitting Use  of  Road  by  Others— "Au- 
thorized Agents." 

A  lumber  company  and  its  servants,  while 
using  a  railroad  company's  track  under  an  agree- 
ment authorizing  such  use  for  certain  hours  of 
the  day.  subject  to  the  control  of  the  railroad 
compnny's  train  orders,  are  the  "authorized 
acrents'*  of  the  railroad  company,  within  Civ. 
Code  1902.  §  2135,  making  a  railroad  corpora- 
tion responsible  in  damages  to  any  person  whose 
Eroperty  may  be  injured  by  fire  communicated 
y  its  engines  or  originating  on  its  right  of 
way  in  consequence  of  the  acta  of  any  of  its 
authorized  agents  or  employes. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  823;    Dec.  Dif.  |  260.*] 

2.  Pleading  (§  237*)— Amendment  at  Trial 
—Changing  Claim. 

An  amendment  of  a  complaint  alleging  that 
a  fire  was  communicated  by  defendant's  locomo- 
tive to  a  tract  of  land  by  originating  within  the 
right  of  way  and  being  communicated  therefrom, 
by  inserting  after  the  words  "right  of  way"  the 
words  "or  originating  within  the  limits  of  the 
right  of  wav  of  said  railroad  in  consequence  of 
the  acts  of  its  authorized  agents  and  employes," 
did  not  Bubstantially  change  plaintiff's  claim, 
and  was  properW  allowed,  under  Code  Civ. 
Proc.  1902,  $  194,  authorizing  amendments  to 
conform  pleadings  to  the  facts  proved  when 
such  amendments  do  not  substiintially  change 
the  claim  or  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  §  237.*] 

8.  Trial  (8  194*)— Instbuctions— Charge  on 
Facts. 

In  an  action  for  damages  from  fire  set  oT-it 
by  a  locomotive  under  Civ.  Code  1902.  $  2135, 
a  charge  that  if  the  fire  originated  through  the 
careless  acts  of  those  operating  the  engine  in 
allowing  sparks  to  escape  from  it,  and  causinc: 
the  fire  to  originate  on  the  right  of  way,  or  if 
the  persons  operating  the  train  caused  the  fire 
to  originate  on  the  right  of  way  and  escape  and 
bum  plaintiff's  property,  defendant  would  be 
liable  because  those  parties  so  acting  under  the 
railroad  company's  orders  are  its  authorized 
agents,  was  not  a  charge  upon  the  facts  viola- 
tive of  Const,  art.  5,  §  26,  providing  that  judges 
shall  not  charge  upon  the  facts. 

[Ed.  Note.— For  other  cases,  lee  Trial,  Dec 
Dig.  t  194.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Horry  County;  Robt  Aldrlch,  Judge. 

Action  by  Joseph  T.  Bellamy  against  the 
Conway,  Coast  &  Western  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Afl^rmed. 

C.  P.  Quattlebaum,  for  appellant  Robt 
B.  Scarborough  and  B.  Wofford  Wait,  for 
respondent 

JONES,  a  J.  Plaintiff  brought  action  to 
recorer  damages  alleged  to  have  arisen  from 
fire  communicated  from  defendant's  locomo- 
tive, resulting  in  judgment  in  his  favor  for 
$500.  The  complaint  alleged  two  causes  of 
action,  the  first  being  under  the  statute  (sec- 
tion 2135,  Civ.  Code  [volume  1  of  Code  of 
Laws  1902]),  and  the  second  being  at  com- 


mon law,  based  upon  allegation  tf  negligence 
in  failure  to  have  proper  appliances  to  pre* 
vent  emission  of  sparks  from  Its  locomotlTes 
and  in  permitting  the  emission  of  sparks  from 
its  locomotives  so  as  to  commimicate  fire  to 
plaintiff's  premises.  The  answer  of  defend- 
ant admitted  that  it  was  duly  chartered  as 
a  corporation  und^  the  laws  of  this  state, 
and  that  it  owns  and  operates  a  line  of  rail- 
way extending  from  Aynor  to  Myrtle  Beach 
in  the  county  of  Horry  and  owns  and  oper- 
ates trains,  cars,  locomotives,  and  engines 
thereupon,  but  denied  that  any  fire  was  com- 
municated to  plaintiff's  property  directly 
from  its  locomotives  or  Indirectly  by  origi- 
nating within  its  right  of  way,  and  for  a 
further  defense  alleged  **that,  while  it  is  ad- 
mitted that  it  Is  owner  of  the  line  of  railway 
described  in  the  plaintifTs  complaint  and 
operates  locomotives  and  trains  thereon,  that 
portion  of  said  road  adjacent  to  the  lands 
claimed  by  the  plaintiff  as  having  been  burn- 
ed over  was  at  the  time  of  the  alleged  fire 
also  used  by  the  locomotives  and  trains  of 
other  corporations,  to  wit  Conway  Lumber 
Company,  Gardner  &  Lacey  Lumber  Com- 
pany, and  possibly  Kanawha  Lumber  Corpo- 
ration; and,  it  is  submitted,  that  should  it 
appear  that  said  fire  originated  from  the  lo- 
comotive of  either  of  said  corporations  that 
this  defendant  should  not  be  held  liable  for 
said  damages." 

The  testimony  submitted  by  both  plaintiff 
and  defendant  tended  to  show  that  the  fire 
originated  from  a  locomotive  operated  upon 
the  track  of  defendant  by  the  Qardner  & 
Lacey  Lumber  Company  pulling  logs  between 
"Chaingang"  and  Conway,  under  an  agree- 
ment authorizing  the  use  of  defendant's  track 
for  certain  hours  of  the  day  and  subject  to 
the  control  of  defendant's  train  orders.  At 
the  close  of  all  the  testimony,  defendant 
moved  to  direct  a  verdict  on  the  first  cause 
of  action,  on  the  ground  that  the  testimony 
showed  that  the  fire  did  not  originate  from 
any  locomotive  of  defendant,  but  from  the 
locomotive  of  the  Gardner  &  Lacey  Lumber 
Company  which  had  trackage  rights,  and 
that  Gardner  &  Lacey  Lumber  Company 
were  not  agents  of  the  defendant  within  the 
meaning  of  the  statute,  and  also  moved  to 
direct  a  verdict  on  the  second  cause  of  ac- 
tion on  the  ground  that  there  was  no  testi- 
mony tending  to  show  that  the  fire  originated 
in  consequence  of  the  negligence  of  the  de-. 
fendant,  Its  servants,  agents,  or  employes. 
His  honor  Judge  Aldrlch,  who  tried  the 
cause,  refused  to  direct  a  verdict,  to  which 
ruling  exception  is  taken. 

We  think  there  was  no  error  in  this.  Ac- 
cording to  the  testimony  defendant  was  in 
control  of  the  track  and  right  of  way,  oper- 
ating its  own  trains  thereon,  and  by  its  train 
orders  directing  and  controlling  the  locomo- 
tives and  log  trains  of  the  lumber  company 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Ank  Digs.  1907  t$  date,  ft  Reporter  ladazft 
67  S.B.— 35 


546 


67  SOUTHBASTERN  RBPOBTEB. 


<&Gr 


while  occupying  Its  track.  These  facts  dis- 
tlnguish  this  case  from  Rogers  t.  Railroad 
Company,  81  S.  a  878,  9  S.  E.  1059,  where 
the  fire  originated  within  the  limits  of  the 
right  of  way  hy  the  acts  of  the  servants  of 
an  Independent  contractor  constructing  the 
road,  and  from  Hunter  y.  Railroad  Company, 
41  S.  a  86,  19  S.  E.  197,  a^d  Llpfeld  ▼.  Rail- 
road Company,  41  S.-CJ.  286,  19  S.  B.  497, 
where  the  fire  wa?  communicated  hy  the  lo- 
comotive owned  by  a  lessee  operating  the 
road. 

Section  2186,  Civ.  Code  1902,  provides: 
*' Every  railroad  corporation  shall  be  respon- 
sible in  damages  to  any  person  or  corpora- 
tion whose  buildings  or  other  property  may 
be  injured  by  fire  conununicated  by  its  lo- 
comotive engines,  or  originating  within  the 
limits  of  the  right  of  way  of  said  road  in 
consequence  of  the  acts  of  any  of  its  author- 
ized agents  or  employ^,"  etc. 

The  very  strict  construction  given  to  this 
statute  in  the  cases  above  cited  should  not 
be  so  extended  as  to  defeat  the  object  of  the 
statute.  We  do  not  think  either  the  purpose 
or  language  of  the  statute  excludes  a  case 
like  the  p/esent  The  acts  of  negligence  of 
the  Gardner  &  Lacey  Lumber  Company  and 
its  servants,  while  using  defendant's  track 
under  defendant's  train  orders,  should,  with 
respect  to  such  use,  be  regarded  as  the  au- 
thorized agents  of  the  defendant 

With  respect  to  the  second  cause  of  action 
based  on  negligence  there  was  testimony 
tending  to  show  that  while  the  locomotive 
in  question  was  equipped  with  a  good  spark 
arrester  when  using  coal,  that  it  was  very 
dangerous  to  have  such  an  arrester  while 
burning  wood  and  that  wood  was  burned  on 
this  occasion. 

At  the  close  of  the  testimony  the  court 
permitted  plaintiff  to  amend  his  complaint 
to  conform  the  same  to  the  facts  proved, 
and  exception  thereto  is  taken  by  api)ellant 
The  allegation  as  to  the  first  cause  of  action 
is:  "That  on  or  about  the  29th  day  of  March, 
A.  D.  1907,  a  fire  was  communicated  by  or 
from  defendant's  locomotive  to  the  said  tract 
of  land,  either  directly  or  indirectly,  by  orig- 
inating within  or  along  said  defendant's  right 
of  way,  and  being  communicated  therefrom 
to  plaintifTs  land  and  burning  over  a  large 
portion  thereof,"  etc  The  amendment  al- 
lowed was  to  Insert  after  the  words  "right 
of  way"  the  words  "or  originating  within  the 
limits  of  the  right  of  way  of  said  railroad 
in  consequence  of  the  acts  of  its  authorized 
agents  or  employes."  The  second  cause  of 
action  was  amended  so  as  to  insert  after  "de- 
fendant" the  words  "its  authorized  agents 
and  employes."  Section  194,  Code  Civ.  Proc. 
1902,  authorizes  amendment  to  conform 
pleadings  to  the  facts  proved  when  the 
amendment  does  not  substantially  change  the 
claim  or  defense.  Under  the  views  we  have 
expressed  above  the  amendment  did  not  sub- 


I  stantlally  change  the  claim  of  plaintiff,  and 
was  therefore  within  the  power  of  the  court 
to  grant,  and  we  see  no  abuse  of  discretion 
in  granting  the  same. 

Exception  is  taken  to  the  following  charge 
of  the  Jury:  "If  the  fire  originated  through 
the  careless  act  or  through  the  act  of  those 
operating  that  engine  in  allowing  sparks  to 
escape  from  it,  not  taking  proper  steps  to 
prevent  the  sparks  from  getting  out  and  caus- 
ing the  fire  to  originate  on  the  right  of  way, 
or  if  the  parties  operating  that  train  in  any 
other  way  caused  the  fire  to  originate  on 
that  right  of  way  and  escape  and  bum  the 
property  of  the  plaintiff,  then  defendant  is 
liable,  because  those  parties  so  acting  under 
its  orders,  direction,  and  authority  are  its 
authorized  agents  and  employ^  notwith- 
standing they  may  have  been  known  and 
called  the  agents  and  employ^  of  somebody 
else." 

The  first  specification  of  error  Is  that  it 
was  a  charge  upon  the  facts  in  violation  of 
article  5,  §  26,  of  the  Constitution.  We  can- 
not so  hold.  The  charge  was  In  reference 
to  the  action  under  the  statute.  The  refer- 
ence to  the  facts  was  hypothetical,  and  the 
Jury  was  left  free  to  find  the  facts,  without 
any  intimation  as  to  the  court's  opinion  up- 
on the  facts.  The  language  "so  acting  un- 
der its  orders,  direction,  and  authority  are 
its  authorized  agents"  must  be  construed 
with  reference  to  the  charge  immediately 
preceding  the  above-quoted  portion,  as  fol- 
lows: "If,  however,  that  engine  belonged 
to  somebody  else,  and  yet  at  the  time  being 
it  was  being  operated  by  the  defendant  un- 
der its  order,  under  its  control,  and  by  Its 
direction,  then  for  the  purposes  of  this  action 
that  engine  belongs  to  the  defendant."  The 
whole  charge  shows  that  no  fact  in  dispute 
was  assumed  as  true. 

The  remaining  specification  of  error  to  the 
charge  is  disposed  of  by  the  view  already  ex- 
pressed that  the  case  is  one  falling  withlo 
the  statute. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


(»  &  a  410) 

BLUMB   ▼.    SOUTHERN   RY.    CO.,    CARO- 
LINA DIVISION. 

(Supreme  Court  of  South  Carolina.     April  6* 

1910.) 

1.  Basements   (S  5»)  —  Pbksobiptioh  —  Pre- 
sumption OF  Qbant. 

Prescription  rests  in  the  presumption  of  a 
grant  or  dedication,  and,  where  one  has  no  pow- 
er either  to  grant  or  dedicate,  the  presumptioa 
cannot  arise. 

[Ed.  Note.—For  other  cases,  see  Easements^ 
Cent.  Dig.  §  21 ;  Dec.  Dig.  f  6.*1 

2.  Easements  (}  10*)  —  PsBsasiFTioif  —  Pu- 
sumption  of  Qbant. 

Neither  private  individuals  nor  the  public 
can  acquire  by  prescription  any  right  to  the  use 
of  the  ri^ht  of  way  of  a  railroad  which  is  In- 


*Wdr  otber  cases  tee  same  topio  and  section  NUMBBR  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reporter  IndtKCf 
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consistent  with  the  purpose  for  which  it  was 
ri'Quired  or  which  will  impair  the  railroad  com- 
pany in  discharging  its  duties  to  tiie  public. 

[£d.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  I  lO.*] 

3.  Easements  (§  10*)  —  Prescription  —  Pre- 
sumption OF  Grant. 

Where  no  exclusive  possession  of  a  part  of 
a  railroad  right  of  way  for  the  statutory  period 
under  a  claim  of  right,  adverse  to  the  railroad 
company,  nor  any  use  thereof  for  that  period  in- 
consistent with  the  purpose  for  which  the  right 
of  way  was  acquired,  was  shown,  no  right  by 
prescription  to  use  any  part  of  the  right  of  way 
was  shown. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent.  Dig.  |S  27-32 ;   Dec  -Dig.  t  10.*] 

4.  Easements  (9  10*)  —  Prescbiption  *- Pbx- 
BUMPTioN  of  Grant. 

A  railroad  either  owning  the  fee  In  land 
for  its  right  of  way  or  only  an  easement  there- 
in cannot  alien  or  lose  by  prescription  any  right 
therein  compatible  with  &e  public  purpose  or 
which  was  necessary  in  discharging  its  public 
duties. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Dec.  Dig.  §  10.»] 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circnlt  Court 
of  Bamberg  County;  John  S.  Wilson,  Judge. 

Action  by  W.  P.  Blnme  against  the  South- 
em  Railway  Company,  Carolina  Division. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

J.  F.  Carter,  for  appellant  S.  G.  Mayfleld, 
for  respondent 

HYDRICK,  J.  Plaintiff  recovered  judg- 
ment against  defendant  for  obstructing  an 
alleged  street  in  the  town  of  Bamberg,  by 
building  thereon  a  depot  and  platform,  and 
thereby  blocking  the  way  to  and  from  plain- 
tUTs  residence.  The  alleged  street  is  a  part 
of  defendants  right  of  way.  Plaintiff  at- 
tempted to  prove  title  by  prescription  in  the 
town  to  that  portion  of  the  defendant's  right 
of  way  in  question  by  showing  an  adverse  use 
thereof  by  the  public  as  a  street  for  more 
than  20  years. 

It  appears  that  a  part  of  the  town  of  Bam- 
berg has  been  built  up  along  defendant's  right 
of  way,  and  that  at  least  since  1894  the  right 
ot  way  has  been  laid  out  on  a  map  of  the 
town  as  a  street,  and  that  for  many  years  a 
part  of  it  has  been  worked  and  kept  up  as  a 
street  by  the  town  authorities,  and  property 
boanding  on  it  has  been  sold  with  reference 
to  it  as  a  street  It  does  not  appear,  how- 
ever, that  the  defendant  or  any  of  its  prede- 
cessors in  title  knew  that  the  right  of  way 
was  laid  out  on  the  town  n^p  as  a  street  but 
they  knew  that  a  part  of  it  was  worked  by 
the  town  and  used  as  a  street  The  testi- 
mony  shows  that  the  portion  of  the  right  of 
way  DOW  in  question  was  not  worked  or  used 
by  the  public  as  a  street  prior  to  the  year 
1897,  when  plaintiff  purchased  and  built  a 
dwelling  house  on  the  right  of  way,  which 
18  described  in  his  deed  as  a  "street,  known 


as  North  Railroad  avenue.*'  But  for  some 
20  or  80  years  previous  to  that  time,  there 
bad  been  a  path  or  road  along^that  portion  of 
the  right  of  way  opposite  to  the  lot  bought  by 
plaintiff,  and  for  some  distance  along  the 
railroad:  Over  this  road,  cross-ties  and  wood 
had  been  hauled  and  deposited  on  the  right 
of  way  for  railroad  purposes,  and  a  few  per- 
sons, who  lived  in  the  section  beyond  plain- 
tiff's lot  went  along  the  right  of  way  to  and 
from  their  houses ;  but  the  road  or  path  was 
not  generally  used  by  the  publia  The  depot 
and  platform  were  built  in  1905. 

The  South  Carolina  Canal  ft  Railroad  Com- 
pany was  incorporated  by  an  act  of  the  Legis- 
lature, and  built  the  railroad  now  owned  by 
the  defendant  The  act  of  1833  (8  St  at 
Large,  p.  384)  provides  that,  in  the  absence 
of  contract  with  the  owners  <^  the  lands 
through  which  the  road  was  built  it  shall  be 
presumed  that  the  land  on  which  the  road 
was  built  together  with  100  feet  on  each 
side  of  the  center  of  the  road,  has  been  grant- 
ed by  the  owners  thereof  to  the  company,  and 
that  the  company  and  its  successors  shall 
have  good  right  and  title  thereto,  so  long  as 
the  same  shall  be  used  for  the  purposes  of 
said  road.  In  1835  that  company  acquired, 
by  purchase,  the  fee-simple  title  to  a  tract  of 
land,  which  includes  that  portion  of  the  right 
of  way  now  in  question.  The  defendant  Lb  the 
successor  in  title  to  the  rights  and  property 
of  that  company. 

When  all  the  evidence  was  in,  defendant 
moved  the  court  to  direct  a  verdict  in  its 
favor,  on  the  ground  that  no  use  of  its  right 
of  way  had  been  proved  Incompatible  with  its 
use  by  defendant  and  its  predecessors  in  title 
for  the  puri>osee  for  which  it  had  been  ac- 
quired; and,  therefore,  no  prescriptive  right 
to  the  use  thereof  as  a  street  could  have  been 
acquired  by  the  public.  The  motion  was  re- 
fused. The  facts  of  this  case  bring  it  squarely 
within  the  principles  announced  in  Matthews 
V.  Railway,  67  S.  C  499,  46  S.  B.  335,  65  Ll 
R.  A.  286,  where  it  was  held  that  the  public 
cannot  acquire  by  prescription  the  right  to 
use  the  right  of  way  of  a  railroad  company 
in  a  manner  inconsist^it  with  the  .company's 
use  of  it  for  corporate  purposes.  The  doc- 
trine was  announced  that  under  our  statutes^ 
and  the  general  principles  of  law,  the  public 
has  an  interest  In  the  construction  and  opera- 
tion of  railroads  as  highways,  which  are  bur- 
dened with  duties  to  the  public.  Therefore,  a 
railroad  company  cannot  dispose  of  or  so  use 
its  right  of  way  as  to  impair  or  destroy  its 
ability  to  serve  the  public;  and  that  oven 
under  the  condemnation  statutes,  another 
highway  cannot  be  laid  out  over  the  right  of 
way  of  a  railroad,  if  the  construction  of  such 
other  highway  operates  as  a  hindrance  to 
the  use  and  enjoyment  of  the  right  of  way 
for  the  purposes  lor  which  it  was  previously 
procured.  Prescription  rests  in  the  presump- 
tion of  a  grant  or  dedication,  and,  as  the  raii- 


•For  otbmr  oaaet  ses  aama  topic  and  section  NUMBBR  in  Dec.  4k  Am.  Dgs.  U07  to  date,  4k  Reporter  ladexoi 


548 


67  SOUTHEASTERN  RBPORTBB. 


(p.a 


road  oompany  has  no  x>ower  either  to  grant 
or  dedicate  its  right  of  way  for  any  other 
than  the  purpose  for  which  it  was  acquired, 
the  presumption  cannot  arise;  and,  therefore, 
neither  private  Individuals  nor  the  public 
can  acquire  by  prescription  any  right  to  use 
the  right  of  way  of  a  railroad,  which  is  im- 
compatible  with  the  puri)oses  for  which  it 
was  acquired,  or  which  would  hinder  or  im- 
pair the  railroad  company  in  discharging  its 
duties  to  the  public,  imposed  upon  it  by  law. 

The  circuit  court  seems  to  have  taken  the 
view  that  the  doctrine  of  adverse  possession 
was  applicable  to  the  case,  and  the  Jury  were 
charged  accordingly.  But  the  facts  of  the 
case  do  not  bring  it  within  the  principles  laid 
down  In  Railway  v.  Beaudrot,  63  S.  0.  266, 
41  S.  B.  299,  and  Hill  v.  Railway,  67  S.  C. 
548,  46  S.  £3.  486.  In  each  of  those  cases,  a 
part  of  the  alleged  right  of  way  was  inclosed 
by  a  substantial  fence,  and  held  in  possession 
for  the  statutory  period  under  claim  of  right, 
exclusive  of  any  right  or  Interest  therein  by 
the  railroad  company.  It  was  held  In  those 
cases  that  such  an  assertion  of  right  to  the 
exclusive  occupancy  of  the  land  in  question 
was  Incompatible  with  the  easement,  and,  if 
held  for  the  statutory  period,  would  defeat 
the  easement  But  In  this  case  no  such  pos- 
session of  any  part  of  defendant's  right  of 
way  was  shown,  and  no  use  thereof  was  prov- 
ed which  Is  incompatible  with  the  purpose 
for  which  It  was  acquired- 

The  fact  that  defendant  owns  the  fee  In  the 
land,  and  not  merely  an  easement,  can  make 
no  difference;  for  If  defendant  cannot  alien 
or  lose  by  prescription  an  easement  acquired 
by  purchase  or  condemnation,  neither  can  it 
alien  or  lose  by  prescription  the  fee  in  the 
right  of  way  acquired  by  purchase.  It  is  not 
the  character  of  the  estate,  but  the  public 
purpose  for  which  It  was  acquired,  and  with 
which  it  is  burdened,  which  takes  It  out  of 
the  general  rule. 

The  verdict  should  have  been  directed  for 
defendant. 

■ 

Judgment  reversed. 
GARY,  A.  J.,  dlssenta 


(85  8.  C.  435) 

8YMMES  V.  GAtJBLE  et  al. 

(Supreme  Court  of  South  Carolina.     April  b, 

1910.) 

1.  Deeds  (5  108*)— Constbuction. 

A  deed  speaks  as  of  the  date  of  its  execu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Piff.  §§  294^08;    Dec.  Dig.  I  108.*] 

2.  Trusts  (8  61*)— Termination. 

A  deed  to  a  wife  in  trust  to  receive  the 
profits,  to  pay  the  taxes  and  the  expenses  of 
Keeping  the  premises  in  repair  and  to  the  use 
of  her  husband  for  life  or  until  some  attempt 
Is  made  to  attach,  levy  on,  or  sell  his  interest 
in  the  trust  estate  and  then  to  the  children  of 
the  parties,  passes  to  the   wife  the  lepal   title 


in  the  income  until  disposed  of  as  directed  by 
the  deed,  and  makes  the  income  in  the  wife's 
hands  a  part  of  the  trust  estate  until  she  actu- 
ally pays  the  same  over  to  the  husband,  and 
an  attempted  levy  on  the  husband's  interest 
in  >  the  income  In  the  possession  of  the  wife 
terminates  the  husband's  interest  therein,  though 
payments  by  the  wife  of  the  income  to  the  hus- 
band make  the  income  the  husband's  separate 
property  subject  to  the  claim  of  his  creditors. 

FEd.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  I  61.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  S.  W.  G.  Shipp,  Judge. 

Action  by  Whitner  Symmes  against  J.  O. 
Cauble  and  another.  From  a  judgment  re- 
fusing to  appoint  a  receiver,  plaintiff  appeals. 
Affirmed. 

J.  J.  McSwaln,  for  appellant  Haynsworth* 
Patterson  &  Blythe,  for  respondents. 

WOODS,  J.  The  plaintiff,  Whitner  Sym- 
mes, recovered  judgment  against  J.  O.  Cau- 
ble on  July  27,  1886,  for  ?2,774.62.  Suit  was 
instituted  on  this  judgment  by  leave  of  the 
court,  and  a  new  judgment  entered  against 
Cauble  on  December  24,  1904,  for  $4,082.73, 
the  balance  due.  Thereafter  the  plaintiff 
obtained  an  order  In  supplementary  proceed- 
ings under  which  testimony  was  taken  by 
the  master  and  reported  to  the  court.  On 
this  testimony  counsel  for  plaintiff  applied 
for  the  appointment  of  a  receiver,  contending 
that  there  was  evidence  of  the  existence  of 
property  of  the  judgment  debtor,  subject  to 
his  debts.  In  the  hands  of  Mary  W.  Cauble 
his  wife.  The  appeal  is  from  a  decree  of  the 
circuit  judge  refusing  to  appoint  a  receiver. 

As  the  appointment  of  a  receiver  was  re- 
fused on  the  ground  that  there  was  no  evi- 
dence that  the  judgment  debtor  had  property 
in  the  hands  of  his  wife  subject  to  his  debts, 
it  is  necessary  to  make  a  short  statement  of 
the  evidence  introduced.  On  December  9, 
1885,  J.  O.  Cauble  conveyed  to  his  brother,  W. 
H.  Cauble,  by  a  deed  expressing  the  consid- 
eration of  $4,000,  his  one-fourth  interest  in 
the  estate  of  his  father  H.  A  Cauble.  On 
December  1, 1891,  W.  H.  Cauble  conveyed  the 
same  interest  in  the  same  property  to  Mary 
W.  Cauble,  the  wife  of  J.  O.  Cauble,  for  the 
consideration  expressed  of  $5  and  "the  natu- 
ral love  and  affection  which  I  have  and  bear 
to  my  brother,  J.  O.  Cauble,  and  his  chil- 
dren." the  conveyance  being  upon  the  follow- 
ing trusts:  "In  trust,  nevertheless,  and  to 
and  for  the  uses,  interest  and  purposes  here- 
inafter limited,  described  and  declared ;  that 
is  to  say:  To  the  use  of  me,  the  said  Wil- 
liam H.  Cauble,  and  to  permit  me  to  use  all 
of  said  property  without  Impeachment  of 
waste,  and  to  rent  or  lease  the  same  as  I  may 
see  fit,  and  collect  and  enjoy  the  rents  and 
profits  thereof  during  the  term  of  my  natural 
life;  and  from  and  immediately  after  my 
death,  upon  trust  to  take  charge  of  said  prop- 
erty, receive  the  issues,  rents,  and  profits 
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thereof,  and  apply  the  same  to  the  payment 
of  the  taxes  as  they  may  become  due  and 
payable,  to  the  payment  of  the  expenses  of 
keeping  said  premises  in  good  repair,  and  to 
the  use  of  the  said  J.  O.  Cauble  during  the 
term  of  his  natural  life;    or  until  some  at- 
tempt be  made  to  attach,  levy  upon  or  sell 
the  Interest  of  the  said  J.  O.  Cauble  in  the 
said  trust  estate,  or  to  have  the  same  assign- 
ed, under  some  proceeding  either  in  law  or  In 
equity,  and  upon  said  attempt  being  made  for 
any  of  the  purposes  aforesaid,  the  interest 
of  the  said  J.  O.  Cauble  shall  Immediately 
cease  and  determine,  and  shall  rest  in  his  ' 
child  or  children  of  the  said  J.  O.  Cauble  I 
during  the  term  of  his  natural  life,  and  at  | 
the  death  of  the  said  J.  O.  Cauble,  or  as  soon  j 
thereafter  as   it   may   be  practicable,  upon  | 
trust,  to  sell  said  property,  or  such  interest  ^ 
or  estate  as  I  may  have  therein,  either  at 
public  or  private  sale,  and  divide  the  pro- 
ceeds  of  the  sale  among  the  children  of  the 
said  J.  O.  Cauble,  share  and  share  alike." 
This  deed  was  not  recorded. 

W.  C.  Gibson,  the  agent  having  the  proper- 
ty in  charge,  testified  that  he  paid  over  to 
Mrs.  Mary  W.  Cauble  as  trustee  under  the 
deed,  as  her  share  of  the  net  Income  received 
by  him  from  the  trust  property  from  1905  to 
1909,  several  sums  aggregating  $6,313.24.  J. 
O.  Cauble  testified  that  since  the  execution  of 
the  trust  deed  Mrs.  Cauble  has  been  In  pos- 
session of  the  property  conveyed,  has  re- 
ceived the  rents,  and  has  not'  turned  them 
over  to  him.  Cauble  further  testified  that  he 
supposed  it  took  about  $100  a  month  to  sup- 
port his  family;  that  it  took  all  he  could 
make.  Mrs  Cauble  testified  that,  when  she 
married,  her  father  gave  her  several  hundred 
dollars,  and  that  all  the  remainder  of  her 
property  came  through  the  Cauble  estate; 
that  Cauble  paid  the  grocery  bills  and  she  paid 
the  other  family  expenses.  This  testimony 
tends  to  show  that  Mrs.  Cauble  has  received 
and  has  retained  in  her  hands  considerable 
sums  of  money,  the  income  of  the  trust 
estate,  which  by  the  trust  deed  she  was  re- 
quired to  pay  over  to  Cauble.  Had  she  paid 
over  this  money  to  him  it  would  have  been 
his  absolute  property,  freed  from  the  trust, 
and  in  his  hands  it  would  have  been  subject 
to  the  claims  of  creditors.  But  while  the  in- 
come remains  in  her  hands  It  continues  a 
part  of  the  trust  estate,  until  the  trust  is 
completely  discharged  by  payment  to  the  ces- 
tui que  trust.  This  seems  obvious  from  the 
application  of  the  principle  that  a  deed 
speaks  at  its  execution;  and  Inasmuch  as 
the  trustee  had  under  the  deed  active  duties 
to  perform  with  respect  to  both  the  Income 
and  the  corpus  of  the  trust  estate,  she  held 
the  legal  title  to  the  land  and  the  income 
until  she  had  disposed  of  them  as  directed  by 
the  deed.  Hence  the  accrued  rents  in  her 
hands  remained  a  part  of  the  trust  estate 
actually  paid  over  to  her  husband.     In  the 


leading  case  of  Heath  v.  Bishop,  4  Rich.  Dq. 
46,  55  Am.  Dec.  654,  it  Is  true  the  court  lays 
down  this  broad  and  salutary  doctrine:  "I 
am  not  aware  of  any  form  or  mode  by  which 
property,  with  the  present  right  of  several  en- 
joyment, as  to  either  the  corpus  or  the  in- 
come, may  be  given  to  or  enjoyed  by  one,  and 
not  be  liable  for  the  payment  of  his  debts." 
But  the  income  which  the  judgment  creditor 
in  this  case  is  endeavoring  to  subject  is  not 
property  which  the  debtor  was  given  the 
present  right  to  enjoy  at  the  creation  of  the 
trust;  on  the  contrary,  it  is  property  which 
has  accrued  since  the  trust  was  created,  and 
is  now  in  the  hands  of  the  trustee  as  part  of 
the  trust  estate.  Being  "a  part  of  the  inter- 
est of  J.  O.  Cauble  in  the  trust  estate,"  which 
the  deed  provides  shall  cease  to  exist  In  him 
and  go  to  his  children  when  any  attempt  Is 
made  to  attach,  levy  upon,  or  sell  his  interest 
or  to  have  the  same  assigned,  the  accrued  in- 
come ceased  to  be  the  property  of  Cauble  as 
soon  as  the  plaintiff  Instituted  these  proceed- 
ings. 

The  right  of  a  grantor  to  make  this  con- 
dition in  his  deed  was  thus  laid  down  in  the 
following  language  of  Chancellor  Dargan  in 
Heath  v.  Bishop,  supra :  "A  testator  or  donor 
may  give  property  with  a  limitation  or  con- 
dition annexed,  that  it  shall  revert,  or  pass 
to  some  third  person,  on  the  bankruptcy  or 
insolvency  of  the  first  taker,  or  on  an  attempt 
by  a  creditor  to  subject  it  to  the  payment  of 
his  debts;  and  such  a  limitation  would  be 
valid.  Or  in  the  case  of  trust,  by  the  ma- 
chinery of  a  shifting  use,  or  a  power  of  rev- 
ocation, the  estate  might  be  made  to  pass 
away  from  the  first  taker,  upon  the  same  or 
any  other  contingencies  within  the  period 
prescribed  against  perpetuities.  It  is  obvious 
that  such  cases  as  these  constitute  no  excep- 
tion. For  the  very  circumstances  that  cause 
the  equitable  estate  of  the  debtor  to  be  liable, 
cause  it  also  to  pass  from  him  and  cease 
to  be  his  property.  In  the  instances  suppos- 
ed, the  insolvency  of  the  debtor,  or  the  at- 
tempt of  the  creditor  to  make  the  property 
liable,  destroys  the  debtor's  estate.  When 
the  creditor  reaches  forth  his  hand  to  grasp 
it,  it  eludes  him  and  flits  away  like  a  shad- 
ow." Howe  V.  Gregg,  52  S.  C.  88,  29  S.  E. 
394 ;  Bank  v.  Garllngton,  64  S.  C.  413,  32  S. 
E.  513. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  aflarmed. 


(85  a.  C.  430) 

OOBB  V.  WESTERN  UNION  TELEGRAPH 

CO. 

(Supreme  Court  of  South  Carolina.     April  4, 

1910.) 

1.  Appeal  and  Ekror  (§  927*)— Review  or 
E  viDENCB— Presumptions. 

The  court  on  appeal  from  the  refusal  to 
grant  a  nonsuit  or  direct  a  verdict,  and  from  the 
denial  of  a  new  trial  on  the  ground  of  insuffi^ 
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ciency  of  the  evidence,  must  take  as  true  the 
testimony  moat  favorable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {  8748 ;  Dec  Dig.  {  927.*] 

2.  Damages  (|  62*)— Dutt  of  Person  Injur- 
ed TO  Minimize. 

One  must  use  diligence  to  obviate  or  mini- 
mize injurious  effect  of  the  neglieence  of  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  119-132 ;   Dec.  Dig.  I  62.*] 

3.  Telegraphs  and  Telephones  (§  73*)— 
Negligent  Delay  of  Messages— Miscon- 
duct OF  Person  Complaining— Question 
FOR  Jury. 

Where,  in  an  action  for  negligent  delay  in 
the  delivery  of  a  message  annonncmg  the  death 
of  the  grandchild  of  the  addressee,  thereby  de- 
priving him  of  the  privilege  of  attending  the 
runerai,  the  evidence  showed  negligence  in  the 
delivery  of  the  message  until  after  the  departure 
of  the  last  train  for  the  place  of  the  funeral, 
and  that  the  addressee  made  no  effort  to  obtain 
a  postponement  of  the  funeral,  thoup;h  there 
was  telephone  and  telegraph  connection  with 
the  place  of  the  funeral,  but  it  was  not  clearly 
shown  that  the  telephone  was  available  after 
the  delivery  of  the  message,  and  the  proof  did 
not  fix  the  office  hours  of  the  telegraph  com- 

Edny,  the  questions  whether  the  addressee  could 
ave  saved  himself  from  mental  anguish  by  a 
postponement  of  the  funeral  or  minimized  the 
suffering  by  taking  a  journey  of  27  miles  by 
private  conveyance  to  attend  the  funeral  were 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  f  76;  Dec.  Dig.  | 
73.*] 

4.  Telegraphs  and  Telephones  (|  73*)— 
Negligent  Delay  of  Messages— Miscon- 
duct OF  Person  Complaining— Question 
FOR  Jury. 

In  an  action  for  negligent  delay  of  a  mes- 
sage, the  court  cannot  grant  a  nonsuit  because 
the  addressee  was  away  from  his  home  when 
the  message  should  have  been  sent  there,  for, 
to  do  so,  would  require  the  presumption  that  his 
family  would  not  have  made  a  successful  ef- 
fort to  communicate  with  him  in  time. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  73.*] 

5.  Telegraphs  and  Telephones  (§  6$*)— De- 
lay IN  Delivery  of  Messages— Mental 
Anguish  —  Misconduct  of  Party  Com- 
plaining. 

Where,  in  an  action  for  the  negligent  delay 
in  the  delivery  of  a  message  announcing  the 
death  of  a  grandchild  of  the  addressee,  the  evi- 
dence showed  that  the  child  was  to  be  interred 
in  a  countrv  neighborhood,  and  that  the  message 
indicated  that  it  was  necessary  for  the  addres- 
see to  come  at  once,  and  that,  if  he  had  taken 
the  first  train  after  actually  receiving  the  mes- 
sage, he  could  not  have  reached  the  place  of 
the  funeral  in  time,  the  contention  that  the 
addressee  could  not  have  suffered  mental  an- 
guish because  of  the  failure  to  get  the  telegram 
promptly  as  he  did  not  know  after  it  was  de- 
livered that  he  could  not  reach  the  place  of  the 
funeral  in  time  was  untenable. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  68.*] 

6.  Telegraphs  and  Telephones  (|  66*)— 
Delay  in  the  Delivery  of  Messages— 
Damages— Burden  of  Proof. 

One  suing  for  the  negligent  delay  of  a  mes- 
sage announcing  the  death  of  his  grandchild, 
thereby  depriving  him  of  the  privilege  of  at- 
tending the  funeral,  must  show  that  he  was 
prevented   from   attending   the   funeral   by   the 


negligence  of  the  telegraph  company,  and  he 
must  show  that  the  negligent  delay  made  a  rea- 
sonable effort  to  reach  the  place  of  the  funeral 
in  time  unavailing. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  61;  Dec.  Dig.  I 
66.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  S.  W.  G.  Shipp,  Judge. 

Action  by  A.  A.  Cobb  against  the  .Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

John  Gary  Evans  and  Jo8.«  A.  McCuUough, 
for  appellant.  Haynsworth,  Patterson  ft 
Blytbe,  for  respondent 

WOODS,  J.  This  appeal  is  from  a  Judg- 
ment of  $150  for  mental  anguish.  The  plain- 
tilT,  who  lived  at  Belton,  S.  C,  was  the 
grandfather  of  the  little  child  Catblene  Bar- 
ry, who  lived  at  Tucapau,  S.  0.,  with  her 
father  and  mother.  On  February  26,  1907,  a 
telegram  was  delivered  to  defendant's  agent 
at  Wellford,  8.  C,  for  Charles  Barry,  Cath- 
lene's  father,  in  these  words:  **Time  filed— 
3.30  P.  M.  Checked— Pd.  25  cents.  Wellford, 
S.  C.  February  26,  1907.  To  A.  A.  Cobb,  Bel- 
ton,  S.  C.  Cathlene  Is  dead.  Come*  at  once. 
Charlie  Barry.  E— Rs.  Fd.— 8.35  P.  M."  The 
allegation  of  the  complaint  is  that  the  "plain- 
tiff was  prevented  from  attending  the  funeral 
of  the  said  child,  and  was  deprived  of  ever 
again  looking  upon  the  face  of  said  child  to 
whom  he  was  much  attached,"  by  the  negli- 
gence and  willfulness  of  the  defendant  In  de- 
laying the  delivery  of  the  message.  The  cir- 
cuit court  instructed  the  Jury  that  there  was 
no  evidence  of  willfulness  or  wantonness, 
and  that,  therefore,  the  verdict  could  not  In- 
clude punitive  damages.  As  we  understand 
the  exceptions  and  the  record,  the  position 
was  not  taken  that  there  was  an  entire  \ack 
of  evidence  of  negligence  on  the  part  of  the 
plaintiff;  but  the  counsel  for  the  defendant 
contended  that  there  was  no  evidence  that 
any  negligence  of  the  defendant  prevented 
the  plaintiiT  from  attending  the  fimeral,  or 
operated  as  a  proximate  cause  of  any  mental 
anguish,  and  asked  the  court  to  so  hold  by 
a  motion  for  a  nonsuit,  by  requests  to 
charge,'  and  by  a  motion  for  a  new  trial. 

In  disposing  of  these  positions,  the  testi- 
mony most  favorable  to  the  plaintiff  must  be 
taken  as  true.  According  to  that  testimony, 
the  message  was  received  by  the  Belton  op- 
erator at  3:50  p.  m.  The  plaintiff  lived  150 
or  200  yards  beyond  the  free  delivery  limit 
of  one-half  mile,  but  was  frequently  on  the 
streets  of  Belton  at  work  in  his  business  of 
an  insurance  agent  The  agent  of  the  tele- 
graph company  was  also  agent  of  the  South- 
ern Railway  Company.  He  received  on  an 
average  only  about  four  or  five  messages  a 
day,  and  had  no  messenger  boy,  but  the 
agent  of  another  railroad  transacted  his  busi- 
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ness  lu  the  same  office^  and  flometimes  relleT- 
ed  defendant's  agent  to  enable  him  to  deliv- 
er telegrams.  •  On  receipt  of  this  telegram 
the  agent  made  some  Inquiry  for  plaintiff  on 
the  streets,  but  failed  to  find  him,  and  ascer- 
tained from  the  chief  of  police  that  he  llyed 
beyond  the  free  deliyery  limits.  At  5:08  p. 
m.  defendant's  agent  sent  a  service  message 
to  Wellford  asking  for  guaranty  of  charges 
for  delivery  beyond  the  free  delivery  limits. 
At  6:10  he  received  the  guaranty,  but  did  not 
deliver  the  telegram  until  between  8  and  9 
o*clock,  and  then  only  when  plaintiff*  called 
for  the  telegram  in  response  to  a  verbal  mes- 
sage sent  by  the  agent  that  it  was  there  for 
him.  According  to  the  plaintiff's  evidence, 
the  last  train  on  which  he  could  have  reach- 
ed Wellford  in  time  for  the  funeral  had  pass- 
ed Belton  just  before  the  agent  handed  him 
the  telegram.  His  wife  left  on  the  train 
which  passed  Belton  very  eafly  the  next 
morning,  but  was  unable  to  reach  Wellford 
in  time  for  the  funeral.  The  plaintiff  testi- 
fied that  he  would  have  gone  on  the  after- 
noon train,  and  would  have  reached  the 
home  of  his  daughter  in  time  for  the  funeral 
if  the  telegram  had  been  promptly  delivered. 
There  was  a  telephone  as  well  as  a  telegraph 
connection  between  Belton  and  Tucapau,  but 
plaintiff  made  no  effort  to  obtain  a  postpone- 
ment of  the  funeral.  There  was  no  evidence 
as  to  the  night  office  hours  of  the  telegraph 
company  at  Wellford,  and  It  was  not  clearly 
shown  that  the  telephone  line  was  available 
after  8  o'clock  at  night 

Insisting  that  both  the  telegraph  and  tele- 
phone were  available  to  the  plaintiff,  defend- 
ant's counsel  contend  that  the  plaintiff  could 
have  attended  the  funeral  notwithstanding 
any  negligence  of  defendant  if  he  had  made 
any  effort  to  obviate  the  effect  of  such  neg- 
ligence by  using  the  telegraph  or  telephone 
service.  The  duty  of  one  to  use  due  dili- 
gence to  obviate  or  minimize  injurious  ef- 
fects of  the  negligence  of  another  is  well  es- 
tablished. Willis  V.  Telegraph  Co.,  GO  S.  0. 
539,  48  S.  E.  538,  104  Am.  St  Rep.  828;  Jones 
V.  Telegraph  Co.,  75  S.  C.  208,  55'  S.  B.  318; 
Sullivan  V.  Anderson,  81  S.  C.  478,  62  S.  B. 
862.  The  court  expressly  so  charged  the 
jury  in  this  case,  but  the  court  could  not 
hold  as  a  conclusion  of  law  that  the  plain- 
tiff could  have  saved  himself  from  mental  an- 
guish by  requesting  a  postponement  of  the  fu- 
neral, for  the  reason  that  there  was  no  proof 
that  his  request  would  have  been  acceded  to, 
and  no  conclusive  evidence  that  these  means 
of  making  the  request  were  available.  Hugh- 
es V.  Telegraph  Co.,  72  S.  0.  516,  52  S.  B. 
107.  The  argument  is  strong  that,  if  the 
plaintiff  expected  or  then  realized  great 
mental  suffering  from  being  deprived  of  the 
privilege  of  attending  the  funeral,  he  would 
have  made  some  effort  to  communicate  a  re- 
queet  for  postponement  Still  it  was  for  the 
jury  to  say  whether  the  plaintiff  was  justi- 
fied in  bearing  his  suffering  rather  than  ask 


the  father  of  the  child  to  incur  the  incon- 
venience of  a  postponement  of  the  funeral 
rites.  So,  also,  the  question  whether  the 
duty  of  the  plaintiff  to  minimize  his  damage 
required  that  he  should  take  a  journey  of  27 
miles  by  private  conveyance  after  he  receiv- 
ed the  telegram,  in  order  to  attend  the  fun- 
eral, was  clearly  an  issue  for  the  jury. 

Th^re  was  no  ground  for  a  nonsuit  in  the 
fact  that  the  plaintiff  was  away  from  his 
home  when  the  telegram  should  have  been 
sent  there.  To  grant  a  nonsuit  for  that  rea- 
son would  require  the  assumption  that  the 
family  of  the  plaintiff  would  not  have  made 
any  successful  effort  to  communicate  with 
him  in  time  for  the  train. 

At  the  argument,  the  point  was  earnestly 
pressed  that  the  plaintiff  could  not  have  suf- 
fered mental  anguish  on  account  of  the  fail- 
ure to  get  the  telegram  promptly  because  he 
did  not  know  after  it  was  delivered  that  he 
could  not  reach  Tucapau  in  time  for  the  fu- 
neral. The  position  is  clearly  unsound.  The 
child  was  to  be  interred  in  a  country  neigh- 
borhood, and  the  message  indicated  that  it 
was  necessary  to  come  at  once.  That  there 
was  reason  for  the  jury  to  infer  that  the 
plaintiff  could  not  have  comforted  himself 
with  the  expectation  of  getting  to  the  fu- 
neral by  taking  the  early  train  is  shown  by 
the  fact  that  his  wife  did  take  that  train, 
and  reached  Tucapau  too  late. 

In  the  remaining  exception  the  defendant 
alleges  error  in  placing  the  burden  of  proof 
on  the  defendant  by  the  following  instruc- 
tion: "If  lie  (plaintiff) '  has  not  proven  his 
case  by  the  preponderance  or  greater  weight 
of  the  evidence,  then  it  would  be  your  duty 
to  find  for  the  defendant;  or,  if  the  de- 
fendant has  satisfied  you  by  the  greater 
weight  of  the  testimony  that  he  could  have 
reached  the  place  in  time  to  attend  the  fu- 
neral by  the  exercise  of  due  care,  and  if  the 
injury  resulted  from  his  failure  to  exercise 
proper  care  under  the  circumstances  to  reach 
the  place  in  time  to  attend  the  funeral,  and 
he  could  have  by  the  exercise  of  due  and 
proper  care  attended  the  funeral,  then,  i^i- 
der  the  circumstances,  it  would  be  your  duty 
to  find  for  the  defendant"  This  instruction 
was  not  a  correct  statement  of  the  law,  for 
the  plaintiff's  case  depended  upon  his  prov- 
ing that  he  was  prevented  from  attending 
the  funeral  by  the  negligence  of  the  defend- 
ant, and,  to  do  this,  it  was  necessary  for  him 
to  show  that  the  negligent  delay  in  deliver- 
ing the  message  had  made  any  reasonable  ef- 
fort that  he  might  make  to  reach  the  place 
in  time  unavailing.  But,  when  the  whole 
charge  is  taken  together,  it  cannot  be  doubt- 
ed that  it  expressed  to  the  jury  the  law  as 
just  stated.  This  will  be  apparent  from  the 
following  extract:  "It  was  his  duty  to  use 
reasonable  means  to  reach  the  place  where 
the  funeral  took  place,  if  there  were  such 
means  in  his  hands,  and  if  there  were  such 
means  at  his  hands  which  a  reasonable  effort 
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on  his  part,  which  would  have  made  It  avail- 
able for  him  to  have  reached  the  funeral  and 
he  failed  to  use  that  care,  and  he  could  have 
reached  the  funeral  notwithstanding  the  de- 
lay in  the  message,  if  there  was  a  delay,  and 
he  failed  to  do  that,  then  he  could  not  recov- 
er in  this  case." 

The  judgment  of  this  court  is  that   the 
judgment  of  the  circuit  court  be  affirmed. 


CITY  OF  COLUMBIA  v.  SPIGENER,  County 

Treasurer,  et  al. 

(Supreme  Court  of  South  Carolina,    March  30, 

1910.) 

L  Intoxicating  Liquors  (8  128*)— Dispen- 
sary Law— Division  op  Profits. 

Under  the  dispensary  law,  embraced  in  Cr. 
Code  1902,  §§  555-<>06,  regulating  the  sale  of 
liquors  in  local  dispensaries,  and  providing  for 
the  division  of  profits  between  the  county  and 
cities  therein,  and  providing  that  the  profits 
shall  be  paid  by  the  dispensaries  to  the  county 
treasurer  to  be  held  by  him  subject  to  the  quar- 
terly settlement  and  division  between  the  county 
and  the  city,  the  settlements  must  be  made  by 
the  board  of  control,  and  the  auditor  must  be 
present  as  a  witness  to  their  correctness  to 
guard  against  mistake  and  bad  faith. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  8  128.*] 

2.  Intoxicating  Liquors  (8  128*)— Dispen- 
sary Law— Division  of  Profits. 

Under  Act  Feb.  26,  1902  (23  St.  at  Large, 
p.  1103),  relating  to  sales  by  dispensaries,  ana 
requiring  the  county  treasurer  to  pay  to  the  cit- 
ies entitled  to  dispensary  profits  their  share  on 
warrants  of  the  county  board  of  control  and 
county  auditor,  issued  to  the  cities  when  settle- 
ments are  made,  as  required  by  law,  etc.,  an 
auditor  must  scrutinize  the  action  of  the  board 
of  control  and  sign  the  warrants  when  satisfied 
that  the  settlements  are  free  from  mistake  or 
fraud,  and  a  county  treasurer  cannot  be  com- 
pelled to  pay  the  share  of  a  city  unless  a  war- 
rant therefor  has  been  signed  by  the  auditor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Dec.  Dig.  |  128.*] 

3.  Counties  (§  165*)— Management  of  Funds 
—Power  of  Legislature. 

The  Legislature  may  expressly  or  by  impli- 
cation require  an  officer  to  sign  a  warrant  on  a 
cotinty  treasurer  simply  as  a  matter  of  form, 
but  unless  that  meaning  is  clear  the  law  which 
requires  the  signature  of  an  officer  to  a  warrant 
as  a  condition  precedent  to  the  disbursement  of 
public  funds  imposes  by  implication  the  duty  on 
that  officer  to  investigate  and  satisfy  himself  of 
the  correctness  of  the  claim. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent  Dig.  |§  246-248 ;   Dec  Dig.  S  1G5.*] 

4.  Mandamus    (§    102*)  —  Enforcement    of 
Statutory  Dutt. 

Mandamus  lies  to  compel  a  county  auditor 
to  perform  the  duty  of  scrutinizing  the  action  of 
the  board  of  control  in  making  settlements  under 
the  dispensary  law  (Cr.  Code  1902,  §§  555-606) 
and  will  lie  to  compel  Lim  to  sign  a  warrant  for 
the  payment  of  money  under  the  law,  when  it 
clearly  appears  that  his  refusal  is  due  to  caprice, 
or  to  a  conclusion  reached  by  him  without 
foundation  in  the  facts  before  hioL 

[Ed.  Note.—For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  217 ;   Dec.  Dig.  §  102.*] 


5.  Intoxicating  Liquors  (8  128*)— Dispen- 
sary  Law— S[ETTLEMENTSr--C0NCLUSIVENES8. 

A  settlement  made  by  the  board  of  control 
and  the  county  auditor,  as  required  by  the  dis- 
pensary law  (Cr.  Code  1902,  §|  555-606)  and  the 
warrant  issued  in  pursuance  thereof,'  directing 
the  payment  to  a  city  of  its  share  of  the  profits 
of  a  dispensary,  is  binding  on  the  county  and 
the  city  is  entitled  to  share  the  profits,  until  set 
aside  for  fraud  or  mistake  in  a  direct  proceed- 
ing for  that  purpose,  but,  where  the  county 
treasurer  has  not  been  given  an  opportunity  to 
be  heard,  he  is  not  concluded  by  the  settlement 
and  warrant  from  denying  that  he  has  on  hand, 
subject  to  the  warrant,  funds  sufficient  to  meet  it 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  128.*] 

6.  Intoxicating  Liquors  (§  128*)— Dispen- 
sary Law— Sbttlements--Conclusiveness. 

A  county  treasurer  receiving  the  profits 
paid  over  by  dispensers  under  the  dispensary 
law  (Cr.  Code  1902,  §§  555-600)  holds  the  share 
of  a  citv  in  the  funds  as  trustee,  and,  in  case 
of  default  on  the  city's  share,  neither  the  county 
nor  the  succeeding  treasurer  is  responsible,  but 
the  succeeding 'treasurer  holds  in  trust  any  i>or- 
tion  of  the  city's  share  voluntarily  paid  to  him 
or  recovered  by  suit  from  his  predecessor,  and 
where  the  county  treasurer  knowingly  or  by 
mistake  pays  to  the  use  of  the  county  funds  so 
recovered  which  belong  to  the  city,  the  treasurer 
and  the  county  are  both  liable  to  the  dty  to  the 
extent  of  the  money  so  paid. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  128.*] 

7.  Judgment  (§  703*)- Res  Judicata. 

A  judgment  against  a  defaulting  county 
treasurer  and  his  sureties  for  the  amount  of  the 
default  is  binding  on  the  succeeding  treasurer  as 
an  adjudication  of  the  amount  due,  but  the  suc- 
ceeding treasurer  need  not  meet  just  claims 
against  his  defaulting  predecessor  in  full,  when 
the  aggregate  of  the  claims  exceeds  the  amount 
adjudged  by  the  court  to  be  due  from  the  de- 
faulting predecessor. 

[Ed.   Note.— For  other  cases,  see  Judgment^ 
Cent.  Dig.  |  1228 ;  Dec.  Dig.  §  703.*] 

&  Judgment  (|  703*)- Res  Judicata. 

Where  the  judgment  against  a  defaulting 
countv  treasurer  and  his  sureties  adjudges  the 
default  and  names  the  beneficiary,  the  succeed- 
ing treasurer,  to  whom  the  money  is  paid,  can- 
not be  required  to  take  the  responsibility  of  pay- 
ing it  to  another  claimant,  and  where  the  ad- 
judication is  not  binding  on  all  persons  concern- 
ed, the  claimants  not  bound  must  take  proper 
legal  proceedings  to  assert  their  claim  and  make 
adverse  claimants  parties. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1228 ;  Dec.  Dig  §  703.*] 

9.  Mandamus  (§  106*)— Enforcement  of  Du- 
ty TO  Pat  Money  by  Public  Officeb— De- 
fense. 

The  rule  that  mandamus  does  not  lie  to  com- 
pel the  payment  of  a  public  indebtedness  out  of 
a  public  fund,  where  there  are  no  funds  in  the 
hands  of  the  disbursing  officer  for  that  puriiose, 
does  not  permit  a  disbursing  officer  to  defeat  the 
writ  when  the  lack  of  funds  is  due  to  his  own 
wrongful  disbursement  of  them. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  224,  228,  234 ;    Dec.  Dig.  |  106.*] 

10.  Mandamus  (8  109*)  —  Enfobcement  of 
Duty  to  Pay  Money  by  Publio  Officebt— 
Defense. 

The  fact  that  a  counter  treasurer  made  a 
payment  on  a  warrant  calhng  for  the  payment 
to  a  city  of  its  share  in  dispensary  profits,  when 
it  was  not  signed  by  the  counter  auditor,  as  re- 
quired by  law,  does  not  authorize  the  court  to 
compel   by  mandamus  the  county  treasurer  to 
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pay  other  warrants  calling  for  similar  payments 
UDd  not  signed  by  the  coanty  auditor. 

fEid.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  8  227 ;   Dec.  Dig.  f  109.*] 

11.  Counties    (5    207*)  —  Managbioent    of 
County  Funds— Payment  of  Claims. 

Where  public  funds  come  into  the  hands  of 
the  county  treasurer,  he  need  not  apply  them  to 
a  claim  he  believes  to  be  invalid,  though  his 
predecessor  in  office  recognized  the  claim  as 
valid. 

[Ed.    Note.— For  other   cases,    see   Counties, 
Cent.  Dig.  §  335 ;  Dec.  Dig.  §  207*] 


12.  Mandamus   (§    106*)— Compelling    Pay- 
ment BY  Public  Officers. 

Where  it  did  not  clearly  appear  that  a 
county  treasurer  ever  received  from  his  prede- 
cessor in  office,  or  otherwise,  any  money  belong- 
ing to  a  city  as  its  share  of  dispensary  profits 
which  he  refused  to  apply  to  warrants  drawn 
in  favor  of  the  city,  or  that  there  was  ever  any 
judgment  or  finding,  by  which  he  was  bound,  to 
the  effect  that  he  had  or  should  have  such  funds, 
mandamus  did  not  lie  to  require  payment  of  the 
warrants. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  |§  224,  228,  234 ;   Dec.  Dig.  |  106.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;    Geo.  W.  Gage,  Judge. 

Mandamus  ty  the  City  of  Columbia  against 
P.  B.  Splgener,  County  Treasurer,  and  .in- 
other  to  compel  the  Issuance  of  warrants  and 
the  payment  thereof.  From  a  judgment  di- 
recting the  issuance  of  the  writ,  defendants 
appeal.    Reversed. 

Thomas  &  Thomas  and  G.  Duncan  Bellin- 
ger, for  appellants.  Allen  J.  Green,  for  re- 
spondent. 

WOODS,  J.  The  city  of  Columbia  filed  Its 
complaint  on  the  27th  day  of  February,  1908, 
the  relief  asked  for  being  the  Issuance  of  a 
writ  of  mandamus  to  compel  W.  H.  Glbbes, 
auditor  of  Richland  county,  to  sign  certain 
warrants  Issued  on  March  31,  1902,  by  the 
county  board  of  control  to  the  treasurer  of 
Richland  county,  and  to  compel  P.  B.  Splg- 
ener, treasurer  of  Richland  county,  to  pay 
the  warrants.  The  circuit  court  ordered  the 
writ  to  issue  as  prayed  for  and  the  defend- 
ants appeal.  Some  Issues  of  fact  were  made 
by  the  pleadings,  but  the  decision  of  the 
cause  depends  on  the  legal  relations  of  the 
parties  as  fixed  by  the  statute  and  on  the 
facts  which  are  not  in  dispute. 

Under  the  dispensary  law  of  the  state  em- 
braced in  chapter  27  of  the  Criminal  Code  of 
1902,  the  city  of  Columbia  and  the  county 
of  Richland  shared  equally  in  the  profits  aris- 
ing from  the  sale  of  liquors  in  the  local  dis- 
pensaries. The  provision  of  the  law  was  ex- 
plicit that  the  entire  profits  should  be  paid 
by  the  dispensers  on  every  Monday  to  the 
county  treasurer  to  be  held  by  him  subject 
to  the  quarterly  settlement  and  division  be- 
tween the  city  and  county.  The  dispensaries 
were  conducted  under  the  general  supervi- 
sion of  a  county  board  of  control.  Section 
565  of  the  Criminal  Code  provided  for  quar- 
terly settlements  and  divisions  of  profits  In 


the  presence  of  the  county  auditor,  but  left 
in  some  uncertainty  the  method  of  settlement 
and  the  persons  by  wbom  it  was  to  be  made. 
Reading  the  act  as  a  whole,  however,  and 
having  in  view  the  general  supervision  v^rhich 
the  act  conferred  on  the  board  of  control, 
we  are  of  the  opinion  that  the  settlements 
were  to  be  made  by  the  board  of  control,  and 
that  the  auditor  was  required  to  be  present 
as  a  witness  to  their  correctness  In  order  to 
guard  against  mistake  and  bad  faith.  On 
February  26,  1902,  a  later  statute  was  enact- 
ed which  contained  the  following  provision 
wbich  changed  materially  the  status  and  du- 
ty of  the  auditor:  "Sec.  3.  That  the  coun- 
ty treasurers  of  the  several  counties  of  this 
state  shall  not  pay  to  the  authorities  of  the 
several  cities  and  tovnis,  entitled  to  dispen- 
sary profits,  their  share  of  such  profits  ex- 
cept upon  the  warrants  of  the  county  board 
of  control  and  county  auditor  Issued  to  the 
authorities  of  said  cities  and  towns,  when 
settlements  are  made  by  them,  as  required 
by  law.  The  said  county  .board  of  control 
and  county  auditor  shall  at  the  same  time 
also  certify  in  writing  to  the  county  super- 
visor of  the  county  entitled  to  share  the  dis- 
pensary profits  the  amount  thereof  to  which 
the  county  is  entitled."  23  St  at  Large,  p. 
1104. 

Under  this  act  the  auditor  is  no  longer  a 
witness,  but  is  required  to  sign  the  warrant 
for  the  city's  share  of  the  fund  and  to  cer- 
tify to  the  supervisor  the  amount  of  the  coun- 
ty's share.  The  General  Assembly  may  ex- 
pressly or  by  implication  require  an  ofllcer 
to  sign  a  warrant  simply  as  a  matter  of  form ; 
but,  unless  that  meaning  Is  made  clear,  a  law 
which  requires  the  signature  of  an  oflScer  to 
a  warrant  as  a  condition  precedent  to  the 
disbursement  of  public  funds  plainly  Imposes 
by  implication  the  duty  on  that  oflacer  to  in- 
vestigate and  satisfy  himself  of  the  correct- 
ness of  the  claim.  The  requirement  that  he 
shall  certify  the  amount  due  is  of  at  least 
legal  significance,  for  that  means  that  he 
shall  give  assurance  of  the  correctness  of  the 
claim.  From  these  considerations  it  seems 
quite  dear  that  a  county  treasurer  could  not 
be  required  by  mandamus  to  pay  a  warrant 
Issued  by  the  county  board  of  control  which 
lacked  the  signature  of  the  auditor.  The  rule 
laid  down  in  Carolina  Savings  Bank  t.  Bvans, 
28  S.  C.  521,  6  S.  E.  321,  and  other  cases,  that 
the  action  of  a  majority  of  a  board,  charged 
with  a  public  duty  prescribed  by  law,  is  the 
action  of  the  boar^  has  no  application  here. 
The  auditor  is  not  made  a  member  of  the 
board ;  on  the  contrary,  the  statute  manifest- 
ly imposes  on  him  the  separate  duty  of  scru- 
tinizing the  action  of  the  board  of  control 
and  giving  his  signature  to  the  warrants  and 
his  certificate  when  satisfied  that  the  settle- 
ment is  free  from  mistake  or  fraud.  Never- 
theless the  auditor  may  be  required  by  man- 
damus to  perform  the  duty  of  scrutinizing 
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the  action  of  the  board.  The  court  will  go 
even  to  the  extent  of  requiring  him  to  sign 
the  warrant  when  it  clearly  appears  that  his 
refusal  Is  due  to  caprice  or  to  a  conclusion 
reached  by  him  without  foundation  In  the 
f^cts  before  him.  State  ex  rel.  Smith  y.  Mat- 
thews, 77  S.  C.  357,  57  S.  E.  1099;  State  ex 
rel.  Mauldin  v.  Matthews,  81  S.  C.  414,  62 
S.  E.  695,  22  L.  R.  A.  (X.  S.)  735,  128  Am. 
St  Rep.  919.  The  settlement  made  by  the 
board  of  control  and  the  county  auditor,  to- 
gether with  the  warrant  Issued  In  pursuance 
of  It,  Is  no  doubt  binding  on  the  county  and 
the  dty  Is  entitled  to  share  the  dispensary 
profits,  until  set  aside  for  fraud  or  mistake  In 
A  direct  proceeding  Instituted  for  that  pur- 
pose. But  It  Is  to  be  observed  that  the  act 
makes  no  provision  for  the  treasurer  to  be 
heard  as  to  the  amount  he  has  received  or 
has  on  hand,  and,  where  he  has  not  been  giv- 
en an  opportunity  to  be  heard,  he  cannot  be 
concluded  by  the  settlement  and  warrant 
from  denying  that  he  has  on  hand  subject  to 
the  warrant  funds  sufficient  to  meet  It  Rail- 
road €k>mmls8loners  v.  C.  N.  ft  L.  Ry.,  82  S. 
C.  418,  64  S.  E.  240. 

A  statement  of  the  legal  relations  of  the 
county  treasurer  to  the  city  of  Ck>lumbla  is 
also  of  some  Importance.  When  the  profits 
were  paid  over  to  the  county  treasurer  by 
the  dispensers,  It  was  not  contemplated  by 
the  statute  that  the  relation  of  debtor  and 
creditor  arose  between  the  county  and  the 
city.  The  treasurer  in  his  official  capacity 
held  the  city's  share  of  the  funds  as  Its  trus- 
tee; and  therefore  In  case  of  default  of  a 
county  treasurer  which  embraced  the  city's 
share  of  dispensary  funds  the  county  would 
not  be  responsible  to  the  city  for  the  default 
and  certainly  the  succeeding  treasurer  would 
not.  But  the  succeeding  treasurer,  would, 
of  course,  hold  in  official  trust  any  portion 
of  the  clip's  share  of  dispensary  profits  vol- 
untarily paid  to  him  or  recovered  by  suit 
from  his  predecessor.  And  If  the  county 
treasurer  should  knowingly  or  by  mistake 
pay  to  the  use  of  the  county  funds  so  recov- 
ered which  belonged  to  the  city,  not  only 
would  the  treasurer  be  liable  to  the  city  for 
the  misappropriation,  but  the  county  would, 
to  the  extent  of  the  money  so  paid,  owe  the 
city  a  debt  for  money  had  and  received  for 
the  county's  benefit  In  case  of  suit  against 
the  defaulting  treasurer  or  his  sureties,  in- 
stituted in  the  manner  required  by  law  to 
recover  the  amount  of  the  default  no  doubt 
the  Judgment  of  the  court  would  be  binding 
on  the  succeeding  treasurer  as  an  adjudica- 
tion of  the  amount  really  due.  This  does  not 
by  any  means  imply,  however,  that  the  suc- 
ceeding treasurer  required  by  the  court  to  re- 
ceive the  sum  stated  in  the  judgment  as  the 
real  sum  due  by  his  defaulting  predecessor 
becomes  a  guarantee  of  the  correctness  of 
the  judgment  and  must  meet  just  claims 
against  his  predecessor  in  full  when  the  ag- 
gregate of  such  claims  turns  out  to  be  in  ex- 


cess of  the  amount  adjudged  by  the  court  to 
be  due  by  the  defaulting  officer. 

On  the  subject  of  the  doctrine  of  res  judi- 
cata, It  is  Important  to  observe,  further,  that 
when  In  a  suit  on  a  treasurer's  official  bond 
the  court  adjudges  the  default  and  in  the 
judgment  names  the  beneficiary  of  the  re- 
covery, the  succeeding  treasurer  to  whom 
the  money  is  paid  cannot  be  required  to  take 
the  responsibility  of  paying  It  to  another 
claimant  In  such  a  case  if  the  procedure 
was  not  such  as  to  make  the  adjudication 
binding  on  all  persons  concerned,  then  the 
claimants  not  bound  should  take  proper  le- 
gal proceedings  to  assert  their  claim  to  the 
money  recovered;  and  to  such  proceedings 
adverse  claimants  should  be  made  parties. 

On  the  question  whether  a  writ  of  man- 
damus will  lie  to  compel  a  fiscal  officer  to 
pay  a  warrant  when  he  has  had  the  money 
for  that  purpose  in  his  hands  and  lias  wrong- 
fully diverted  it  to  other  purposes,  there  is  a 
difference  of  judicial  opinion,  as  will  appear 
from  the  cases  cited  in  26  Cyc.  820,  and  19 
Am.  ft  Eng.  Enc.  596,  14  L.  R.  A.  773,  note. 
In  this  state  the  question  has  not  been  decid- 
ed. In  State  ex  rel.  Burgess  v.  Bowman, 
66  S.  C.  140,  44  S.  E.  569,  it  was  held  that 
mandamus  would  not  lie  to  compel  a  county 
treasurer  to  replace  in  the  county  treasury 
the  amount  paid  on  a  voidable  school  war- 
rant to  an  assignee  after  notice  from  the 
school  trustees  not  to  pay  it  But  the  case 
did  not  involve  the  principle  now  ut^der  dis- 
cussion; for  the  court  held  that  the  law 
expressly  required  the  treasurer  to  pay 
warrants  Issued  by  the  trustees  in  due  form, 
and  that  there  was  no  such  law  which  re- 
quired the  county  treasurer  to  refuse  to  pay 
a  warrant  regular  and  legal  on  its  face  be- 
cause it  may  be  voidable  for  reasons  dehors 
the  record.  The  rule  generally  recognized  is 
thus  stated  in  High's  Extraordinary  L^al 
Remedies,  |  117:  "It  is  always  a  complete 
objection  to  interfering  by  mandamus  that 
the  granting  of  the  relief  would  be  nugatory, 
and,  in  the  case  of  fiscal  officers  against 
whom  the  writ  is  sought  to  compel  the  au- 
diting or  payment  of  a  public  indebtedness 
out  of  a  public  fund,  it  Is  sufficient  to  show 
that  there  are  no  funds  in  the  hands  of  the 
officer  appropriated  to  that  purpose,  since  the 
writ  will  not  lie  to  compel  the  performance  of 
an  act  which  the  officer  is  powerless  to  per- 
form." Ex  parte  Florence  School,  43  S.  O. 
13,  20  S.  E.  794;  Bank  v.  Gk)odwin,  81  S. 
C.  419,  62  S.  E.  1100;  McCaslan  v.  Major. 
64  S.  C.  188,  41  S.  E.  893 ;  Fooshe  v.  Burley, 
80  S.  C.  132,  61  S.  E.  255,  16  L.  R.  A.  (N. 
S.)  266. 

But  to  ai^ly  this  rule  so  as  to  allow  an 
officer  to  escape  the  writ  of  mandamus  when 
the  lack  of  funds  was  due  to  his  own  wrong- 
ful disbursement  of  them  would  be  to  al- 
low the  commission  of  official  wrong  to  ex- 
cuse the  neglect  of  official  duty.  When  an 
ofiicer  receives  public  funds  which  the  Ikw 
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requires  blm  to  pay  certain  persons,  such 
persons  when  tbey  have  no  other  adequate 
legral  remedy  are  entitled  to  the  writ  of 
mandamiis  on  showing  that  the  officer  re- 
fuses to  disburse  as  required  by  law;  and 
the  officer  should  not  be  heard  to  say  that 
he  cannot  apply  the  funds  as  the  law  directs 
as  he  has  already  misapplied  them.  The  ac- 
ceptance by  the  courts  of  such  an  excuse 
would  make  It  possible  for  the  officer  by  eva- 
sion and  ^rong  to  set  at  naught  the  power 
of  the  court  to  protect  by  mandaious  the 
public  credit  and  the  rights  of  public  cred- 
itors by  requiring  of  officers  prompt  compli- 
ance with  law  In  the  disbursement  of  public 
funds.  The  principle  is  thus  laid  down  in 
High's  Extraordinary  Legal  Rem.  §  14:  "It 
Is  a  fundamental  principle  of  the  law  of 
mandamus  that  the  writ  will  never  be  grant- 
ed In  cftses  where,  if  issued,  it  would  prove 
unavailing,  and  whenever  it  is  apparent  to 
the  court  that  the  object  sought  is  impossi- 
ble of  attainment,  either  through  want  of 
power  on  the  part  of  the  persons  against 
whom  the  extraordinary  Jurisdiction  of  the 
court  is  invoked,  or  for  other  sufficient  caus- 
es, so  that  the  granting  of  the  writ  must 
necessarily  be  fruitless,  the  court  will  re- 
fuse to  interfere.  ♦  ♦  ♦  But  it  is  Im- 
portant to  observe  that  while  the  impossibil- 
ity of  performing  the  act  sought  by  the  writ 
is  ordinarily  a  sufficient  objection  to  the  ex- 
ercise of  the  Jurisdiction,  yet  it  is  other- 
wise when  such  impossibility  has  been  caus- 
ed by  the  respondent's  own  act,  and  in  such 
case  the  courts  may  properly  interfere,  not- 
withstanding the  alleged  impossibility  on  the 
part  of  respondent  of  doing  the  act  in  ques- 
tion." WilUams  ▼.  City  of  Kew  Haven,  68 
Conn.  263,  36  Atl.  61 ;  State  v.  Stanton,  14 
Utah,  181,  46  Pac.  1109 ;  Ponder  v.  Tate,  132 
Ind.  827,  30  N.  B.  880.  The  matter  lo  well 
sununed  up  by  the  Court  of  Appeals  of  Col- 
orado In  First  National  Bank  v.  Arthur,  54 
Paa  1107,  12  Colo.  App.  90:  "If  the  officer 
has  properly  received  moneys,  but  has  Im- 
properly and  wrongfully  paid  them  out,  he 
cannot,  in  the  eyes  of  the  law,  answer  that 
they  are  not  in  his  possession.  It  Is  his  du- 
ty to  have  them,  and  the  law  conclusively 
presumes  that  he  has." 

The'  appeal  depends  on  the  application  of 
these  legal  conclusions  to  the  somewhat  com- 
plex facts  of  the  case  as  disclosed  by  the 
pleadings.  On  March  31,  1902,  the  county 
board  of  control  of  Richland  county  under- 
took to  make  a  settlement  of  dispensary 
profits  between  the  county  of  Richland  and 
the  city  of  Columbia,  and  Issued  their  war- 
rant to  the  municipal  authorities  on  B.  J. 
Brennen,  county  treasurer,  for  $5,103.77,  as 
the  share  of  the  dty  of  Columbia  for  the 
quarter  ending  February  28,  1902;  and  on 
April  9,  1902,  undertook  to  make  the  month- 
ly settlement  required  by  the  act  of  Febru- 
ary, 1902,  and  issued  their  warrant  on  E.  J. 
Brennen.  treasurer*  for  $1,523.28  as  the 
share  of  the  city  of  Columbia  for  the  month 


of  Mardi,  1902.  These  warrants  were  n»C 
signed  by  the  county  auditor  as  required  by 
the  statute  of  February,  1902.  Brennen  did 
not  pay  the  warrants,  giving  as  his  reason 
for  not  doing  so  that  James  S.  Campbell,  his 
predecessor,  had  not  paid  over  to  him  the 
balance  in  his  hands  due  to  the  city  of  Co- 
lumbia for  its  share  of  dispensary  profits. 
Afterward  Brennen  paid  over  to  the  defend- 
ant Splcrener,  his  successor  in  office,  the  sum 
of  $5,923.38,  which  included  all  sums  receiv- 
ed by  him  from  Campbell,  his  predecessor. 
Splgener  accepted  this  sum  as  full  settle- 
ment of  all  funds  in  the  hands  of  Brennen, 
including  the  amount  paid  to  Brennen  by 
Campbell.  Of  this  sum,  Splgener,  taking  the 
directions  of  the  Comptroller  General,  paid 
on  the  larger  warrant  held  by  the  city  of 
Columbia  $4,409.17,  and  applied  and  paid  out 
the  remainder  as  ordinary  state  tax  funds 
and  ordinary  county  funds.  Afterward* 
Splgener,  as  treasurer,  collected  the  sum  of 
$6,374.80  under  a  Judgment  recovered  against 
the  administrator  of  Campbell's  estate  and 
his  sureties.  In  this  action  against  Camp- 
bell's estate  and  his  sureties  Campbell  was 
allowed  by  the  court  credits  against  the  dis- 
pensary profits  alleged  to  be  in  his  hands  to 
the  amount  of  $3,618.68.  There  was  another 
suit  brought  by  the  county  of  Richland 
against  Brennen  involving  his  right  to  cer- 
tain commissions  claimed  by  him  as  treas- 
urer on  dispensary  profits;  and  in  this  suit 
he  was  allowed  credit  for  the  sum  of  $850. 
This,  added  to  the  credit  of  $3,618.68  allow- 
ed Campbell  brought  the  total  credits  to 
$4,468.69  of  whldi  the  defendants  claim  that 
one-half — $2,234.34 — ^was  chargeable  against 
dispensary  profits  accruing  to  the  city  ot 
Coltmabla.  If  this  offset  be  allowed  against 
the  remainder,  $2,217.18,  claimed  by  the  city 
to  be  due  on  the  warrants,  of  course,  noth- 
ing will  be  actually  due  to  the  city. 

It  remains  to  apply  to  these  facts  the  prin- 
ciples of  law  heretofore  stated.  The  dty  of 
Columbia  contends  that  the  settlements  made 
by  the  county  board  of  control  fixing  the 
amount  due  to  the  city  of  Columbia  from  the 
county  treasurer  were  absolutely  binding  on 
the  county  treasurer  and  all  his  successors 
in  office.  This  position  is  unsound  for  two 
reasons:  The  auditor  did  not  participate 
in  the  settlements  nor  sign  the  warrants,  and 
therefore  one  essential  to  their  validity  was 
lacking.  The  fact  that  the  treasurer,  Splg- 
ener, took  the  risk  of  making  one  payment 
on  the  warrant  was  not  a  waiver  of  the  de- 
fect; certainly  it  would  not  warrant  the 
court  in  requiring  payment  of  the  warrant, 
when  the  settlement  was  not  made  and  the 
warrant  not  issued  as  the  law  directs. 

But  aside  from  this  difficulty,  the  defend- 
ants deny  that  the  settlements  made  by  the 
board  of  control  were  correct.  Even  if 
Campbell  and  Brennen  had  so  acquiesced  In 
the  action  of  the  county  board  of  control 
that  thoy  could  not  dispute  the  correctness 
of  the  amount  or  the  validity  of  the  war- 
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rant,  this,  on  tbe  principle  heretofore  stated, 
would  not  bind  Spigener.  When  public  funds 
came  into  his  hands  he  was  not  bound  to 
apply  them  to  a  claim  he  believed  to  be 
invalid  merely  because  his  predecessors  had 
recognized  it  as  valid. 

Spigener  avers  in  his  return  that  he  has 
never  received  from  his  predecessors  Camp- 
bell or  Brennen  any  funds  belonging  to  the 
city  of  Columbia  as  dispensary  profits  such 
as  were  paid  on  these  warrants,  and  he  and 
his  codefendant  Gibbes,  county  auditor,  al- 
lege that  the  payments  made  cover  the  full 
amount  for  which  the  warrants  should 
have  been  issued,  and  that  all  other  funds 
received  by  Spigener  from  his  predecessors 
were  applicable  to  other  purposes. 

In  support  of  this  position  the  defendants 
plead  that  in  giving  Judgment  for  the  bal- 
ance due  by  Campbell  as  treasurer  the 
court  adjudged  "that  said  balance  is  made 
up  of  moneys  due  the  county  of  Richland,  all 
state  and  school  taxes,  and  other  moneys 
coming  into  his  hands  as  such  treasurer  hav- 
ing been  either  accounted  for  or  paid  over 
to  his  successor  in  office.*'  This  language  of 
the  Judgment  tends  to  show  that  no  part  of 
the  recovery  was  for  dispensary  profits  due 
to  the  city  of  Columbia.  The  city  may  not 
be  bound  by  the  terms  of  this  Judgment,  be- 
cause not  a  party  to  the  cause  in  which  it 
was  rendered,  but  under  the  principle  al- 
ready indicated  the  court  cannot  assume  in 
favor  of  the  city  that  money  due  to  it  was 
embraced  in  the  Judgment,  when  the  Judg- 
ment itself  shows  that  the  court  gave  the 
recovery  for  money  due  to  the  county  of 
Richland.  The  return  shows  that  the  whole 
sum  so  received  was  paid  out  by  the  defend- 
ant Spigener  for  the  uses  of  Richland  county. 

Under  these  facts  and  the  principles  of 
law  applicable  above  stated  the  w^rlt  of  man- 
damus to  require  payment  of  the  balance 
alleged  by  the  plaintiff  to  be  due  on  the  war- 
rants must  be  denied  for  these  reasons: 
First,  the  warrants  were  not  signed  by  the 
county  auditor  as  required  by  law.  Second, 
W.  H.  Gibbes,  the  auditor,  denies  that  the 
warrants  are  for  the  true  amount  due  the 
city  of  Columbia,  and  it  does  not  appear 
that  he  has  refused  to  investigate  the  matter 
or  that  he  is  capriciously  or  without  rea- 
son refusing  to  sign  the  warrants.  Third, 
It  does  not  clearly  appear  that  Spigener,  the 
treasurer,  has  ever  received  from  his  prede- 
cessors in  office  or  otherwise  any  money  be- 
longing to  the  city  of  Columbia  as  its  share 
of  dispensary  profits  which  he  has  refused 
to  apply  to  the  warrants,  or  that  there  has 
ever  been  any  Judgment  or  finding  by  which 
he  is  bound,  to  the  effect  that  he  has  or 
should  have  such  funds. 

This  decision  is  without  prejudice  to  the 
city  of  Columbia  to  institute  any  proper  pro- 
ceeding against  the  defendant  Spigeuer  or 
any  other  person  for  an  accounting  of  the 


profits  of  the  dispensary  to  the  end  that  its 
share  of  the  profits  may  be  Judicially  ascer- 
tained, and  Judgment  recovered  against  the 
parties  liable  therefor,  and  to  apply  to  any 
court  having  Jurisdiction  for  a  writ  of  man- 
damus to  require  the  county  auditor  to  sign 
the  warrants  here  in  question  or  any  other 
warrants  that  may  express  the  amount  that 
may  be  Judicially  ascertained  to  be  due. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  reversed. 


(85  S.  C.  319) 

MOBLEY  et  al.  y.  MOBLEY  et  aL 

(Supreme  Court  of  South  Carolina.    March  18, 

1910.) 

1.  Wills  (§  522*)— Constbuotion— Intebests 
Passing. 

A  will  devised  testator's  property  to  F.,  son 
of  M.,  deceased,  to  the  children  of  certain  per- 
sons named,  who  were  testator's  nieces  and 
nephews,  and  to  the  children  of  D.,  daughter  of 
M.,  deceased,  who  was  testator's  nephew,  and 
to  C.  and  L.,  and  provided  that  "each  one  of  the 
children  of  my  nephews  and  nieces  above  named 
who  have  children,  to  take  an  equal  share  with 
my  nieces  C.  and  L.,  who  have  no  children,  and 
with  each  other."  F.  was  the  only  son  of  a  pre- 
deceased niece,  while  D.  was  a  grandniece  of 
testator.  Held,  that  each  of  the  children  of  tes- 
tator's nephews  and  nieces,  including  F.,  the 
son  of  a  niece,  were  entitled  to  one  shaits,  as 
were  C.  and  L.,  but  the  children  of  D.,  testator's 
grandniece,  were  only  entitled  to  one  share  as  a 
class ;  a  devise  to  children  of  a  nephew  or  niece 
not  including  children  of  a  grandnephew  or 
grandniece. 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent 
Dig.  §  1115 ;  Dec  Dig.  S  522.*] 

2.  Wills  (§  522*)--Constbuction— Devises. 

Testator  could  not  have  supposed  that  D. 
was  a  niece,  instead  of  a  grandniece,  since  he 
referred  to  her  as  the  daughter  of  M.,  who  was 
testator's  nephew. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  §  522.*] 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;  R.  Withers  Memminger, 
Judge. 

Action  to  construe  a  will  by  Samuel  D. 
Mobley  and  another,  as  administrators  de 
bonis  non,  with  the  will  annexed  of  Samuel 
W.  Mobley,  against  Fred  Mobley  and  others. 
From  a  Judgment  as  stated,  part  of  defend- 
ants appeaL    Affirmed. 

Ragsdale  &  Dixon,  for  appellants.  A.  6. 
Brice,  S.  B.  McFadden,  and  J.  H.  Mafion, 
for  respondents. 

JONES,  C  J.  The  appeal  involves  the 
construction  of  the  ninth  clause  of  the  will 
of  Samuel  W.  Mobley,  who  died  October  15, 
18S9,  which  is  as  follows:  "Ninth.  At  the 
death  of  my  said  wife,  or  at  iii.v  death  If  she 
does  not  survive  me  I  will,  bequeath  and  de- 
vise the  property  described  in  the  eighth 
(8th)  clause  to  the  following  designated  per- 
sons to  wit:    Fred  Mobley,  son  of  Mary  Mob- 
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ley,  deceased,  tbe  children  of  Edward  B. 
Mobley,  the  children  of  George  Mobley,  de- 
ceased, the  children  of  Edward  D.  Mobley, 
the  children  of  Samuel  W.  Mobley,  the  chil- 
dren of  William  D.  Mobley,  the  children  of 
Minnie  Dixon,  daughter  of  David  Mobley, 
deceased,  the  children  of  Amelia  Dixon,  de- 
ceased, the  children  of  Mary  Dixon,  (wife 
of  Tillman  Dixon)  the  children  of  Catharine 
Mockbee,  Snsan  Cunningham,  Lilly  Douglas, 
the  children  of  Minnie  Durham,  the  children 
of  Eliza  Kittridge,  deceased,  the  children  of 
Cicely  Ward,  deceased,  the  children  of  Mary 
Robinson  Mobley,  deceased,  and  the  children 
of  Edward  H.  Talliaferro,  each  one  of  the 
children  of  my  nephews  and  nieces  above 
named,  who  have  children  or  who  being  de- 
ceased left  children  to  take  an  equal  share 
with  my  nieces,  Susan  Cunningham  and 
Lilly  Douglas,  who  have  no  children,  and 
with  each  other."  Susan  Cunningham  and 
Lilly  Douglas  are  nieces  of  the  testator, 
Fred  Mobley  is  the  only  son  of  a  predeceased 
niece,  13  of  the  classes  designated  ''children** 
are  children  of  nephews  and  nieces,  and  the 
remaining  class  "the  children  of  Minnie  Dix- 
on, daughter  of  David  Mobley,  deceased," 
are  children  of  a  grandniece. 

.  Judge  Memminger  construed  the  will  as 
giving  one  share  each  to  Fred  Mobley,  Susan 
Cunningham,  and  Lilly  Douglas,  one  share 
to  the  children  of  the  grandniece,  lifinnie 
Dixon,  as  a  class,  and  one  share  to  each  of 
the  children  of  the  nephews  and  nieces.  We 
approve  this  construction.  The  will  ex- 
pressly forbids  a  construction  which  would 
give  to  Fred  Mobley  one-seventeenth  of  the 
estate,  because  he  is  the  child  of  a  niece,  and 
the  will  declares :  "Each  one  of  the  children 
of  my  nephews  and  nieces  ♦  ♦  •  to  take 
an  equal  share  with  my  nieces,  Susan  Cun- 
ningliam  and  Lilly  Douglass  ♦  •  ♦  and 
with  each  other."  There  are  many  more 
than  17  children  of  nephews  and  nieces; 
hence  the  share  of  Fred  Mobley  must  be  pre- 
cisely the  same  as  that  of  Susan  Cunning- 
ham and  Lilly  Douglass  and  each  of  the 
children  of  nephews  and  nieces. 

The  real  difficulty  arises  in  determining 
whether  the  testator  intended  to  give  to 
each  of  the  children  of  Minnie  Dixon,  a 
grandniece,  a  share  equal  to  that  given  to 
the  nieces,  Susan  Cunningham  and  Lilly 
Douglass.  We  know  that  he  meant  to  give 
each  grandnephew  and  grandniece  the  same 
share  as  each  of  tbe  nieces,  Susan  and  Lilly, 
because  he  expressly  said  so;  but  there  is 
nothing  to  show  that  he  intended  to  give 
each  great-gran dnephew,  and  each  great- 
grandniece  a  share  equal  to  each  of  the 
nieces.  As  correctly  held  by  the  circuit 
court,  the  same  rule  of  construction  which, 
except  under  compelling  circumstances,  will 
not  allow  "children"  to  mean  "grandchil- 
dren," will  not  permit  children  of  a  nephew 
or  niece  to  mean  children  of  a  grandnephew 
or  grandniece.  Izard  v.  Executors,  2  Desaus. 
S12;  Matthis  T.  Hammond,  6  Rich«  Eg.  402; 


2  Jarman  on  Wills,  e07,  098 ;  Gray  T.  Wood- 
ward, 117  N.  T.  522,  23  N.  E.  120,  7  L.  R.  A. 
367;  Willard  v.  Darrah,  168  Mo.  660,  68  8. 
W.  1023,  90  Am.  St.  Rep.  468;  Downing  ▼. 
Nicholson,  115  Iowa,  493,  88  N.  W.  1064,  91 
Am.  St  Rep.  175. 

It  appears  that  testator  did  not  make  a 
mistake  in  supposing  for  the  moment  that 
Minnie  Dixon  was  niece,  instead  of  a  grand- 
niece,  because  he  refers  to  her  as  the  daugh- 
ter of  David  Mobley,  who  was  a  nephew. 
Hence  we  are  shut  in  to  the  construction 
that  the  devise  was  to  the  children  of  Minnie 
Dixon  as  a  class  to  take  among  them  one 
share  equal  to  the  share  going  to  each  of  the 
nieces  and  children  of  nephews  and  nieces. 

The  Judgment  of  the  circuit  court  1b  af- 
firmed. 

GARY,  A.  J.  (dissenting).  The  plaintiffs 
herein  seek  the  aid  of  the  court  in  construing 
the  will  of  Samuel  W.  Mobley,  who  departed 
this  life  on  the  15th  day  of  October,  1889. 

After  making  certain  specific  bequests,  the 
testator  thus  disposes  of  his  property  by 
the  eighth  and  hlnth  clauses  of  hiB  will, 
which  are  as  follows : 

"Eighth.  All  the  rest,  residue,  and  remain- 
der of  my  estate,  both  real  and  personal,  I 
will,  l>equeath,  and  devise  to  my  beloved 
wife,  Martha  T.  Mobley,  (should  she  survive 
me)  for  her  to  hold,  enjoy,  use,  and  receive 
the  benefit  of  the  same  for  and  during  the 
term  of  her  natural  life. 

"Ninth.  At  the  death  of  my  said  wife,  or 
at  my  death  if  she  does  not  survive  me,  I 
will,  bequeath,  and  devise  the  property  de- 
scribed in  the  eighth  (Sth)  clause  to  the  fol- 
lowing designated  persons,  to-wlt:  Fred 
Mobley,  son  of  Mary  Mobley,  deceased,  the 
children  of  Edward  B.  Mobley,  the  children 
of  George  Mobley,  deceased,  the  children  of 
Edward  D.  Mobley,  the  children  of  Samuel 
W.  Mobley,  the  children  of  William  D.  Mob- 
ley, tbe  children  of  Minnie  Dixon  (daughter 
of  David  Mobley,  deceased),  the  children  of 
Amelia  Dixon,  deceased,  the  children  of  Mary 
Dixon,  (wife  of  Tillman  Dixon)  the  children 
of  Catharine  Mockbee,  Susi^n  Cunningham, 
Lilly  Douglas,  the  children  of  Minnie  Dur- 
ham, the  children  of  Eliza  Kittridge,  deceas- 
ed, the  children  of  CJlcely  Ward,  deceased, 
the  children  of  Mary  Robinson  Mobley,  de- 
ceased, and  the  children  of  Edward  H.  Tal- 
liaferro, each  one  of  the  children,  of  my 
nephews  and  nieces  above  named  who  have 
children  or  who  being  deceased  have  left  chil- 
dren, to  take  an  equal  share  with  my  nieces 
Susan  Cunningham  and  Lilly  Douglas,  who 
have  no  children  and  with  each  other." 

Fred  Mobley,  specifically  mentioned  In  the 
ninth  clause,  was  the  only  son  of  a  prede- 
ceased niece.  Susan  Cunningham  an()  Lilly 
Douglas  were  nieces  who  had  no  children. 
13  of  the  14  classes  are  the  children  of 
nephews  and  nieces;  and  the  children  of 
Minnie  Dixon  a  grandniece  compose  the  re- 
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malnlng  class.  Five  of  her  children  were  In 
esse  when  the  testator  died,  and  seven  oth- 
ers were  born  before  the  death  of  Martha 
T.  Mobley,  the  life  tenant,  who  died  on  the 
27th  day  of  November,  1908. 

In  his  decree  his  honor,  the  circuit  Judge, 
thus  disposes  of  the  main  question  presented 
by  the  exceptions :  *  "It  Is  quite  apparent  here 
that  the  serious  question  falling  out  for  ther 
decision  Is  as  to  what  rule  of  division  is  fix- 
ed by  the  will  for  the  children  of  Minnie 
Dixon,  the  grandniece.  The  law  favors  the 
early  vesting  of  estates,  and  will  hold  a  re- 
mainder to  be  vested,  unless  clearly  contin- 
gent beyond  a  reasonable  doubt.  Under  the 
terms  of  this  will,  I  am  satisfied  that  the  re- 
mainders were  all  vested,  and  consequently 
transmissible,  and  that  the  children  living  at 
the  death  of  the  testator  of  the  nephews  and 
nieces  named  and  of  the  grandniece  took 
vested  remainders,  See  Tlndal  v.  Neal,  59  S. 
C.  11,  36  S.  E.  1004;  Boykln  v.  Boykin,  21 
S.  C.  529;  Durant  v.  Nash,  80  S.  C.  192,  9 
S.  E.  19.  Were  it  not  for  the  rule  of  division 
in  the  last  paragraph  of  clause  9,  the  estate 
would  have  been  divisible  into  17  parts,  to  wit, 
1  part  to  each  of  the  three  persons  named, 
Fred  Mobley,  Susan  Cunningham,  and  Lilly 
Douglas,  and  1  part  to  the  children  of  each 
of  the  nephews  and  nieces  and  grandniece 
named,  14  in  all.  Under  the  said  last  para- 
graph, however,  each  child  of  a  nephew  or 
niece  is  to  take  a  share  equal  to  the  share 
of  the  named  persons,  Susan  Cunningham 
and  Lilly  Douglas ;  and,  if  we  hold  that  he 
meant  the  same  rule  to  apply  to  the  chil- 
dren of  the  grandniece,  the  division  would 
be  one  share  to  each  of  said  three,  and  as 
many  other  shares  as  there  were  children  of 
nephews  and  nieces  and  of  the  grandniece 
living  at  the  death  of  testator.  If,  however, 
we  hold  that  the  rule  of  division  for  children 
of  nephews  and  nieces  in  said  paragraphs 
does  not  apply  to  the  children  of  the  grand- 
niece,  the  word  'grandniece'  not  being  used 
therein,  the  division  would  be  one  share  to 
each  of  said  three,  one  share  to  the  children 
of  the  grandniece,  as  a  class,  and  as  many 
other  shares  as  there  were  children  of  neph- 
ews and  nieces,  each  of  such  children  taking 
the  same  share  as  the  said  three;  but  the 
children  of  the  grandniece  taking  only  one 
share  divisible  equally  among  them.  I  am 
positive  for  deciding  upon  this  latter  con- 
struction. To  hold  otherwise  would  be  to 
write  into  the  said  paragraph  of  the  will 
words  not  appearing  there,  nor  warranted  by 
a  fair  construction  of  all  of  the  terms  of  the 
will*  to  wit,  'children  of  my  grandniece.' " 

After  quotii^g  the  last  portion  of  the  ninth 
clause  of  the  w.lll»  he  says:  "MrsL  Dixon  her- 
self comes  within  the  description  of  the  tes- 
tator in  the  above  statement  for  she  is  nam- 
ed above  in  the  will,  and  she  is  the  child  of 
a  deceased  nephew,  and  the  statement  shows 
it  was  the  testator's  intention  to  give  each 
of  the  children  of  his  nephews  and  nieces 
who  had  children  an  equal  share  with  Mrs. 


Cunningham  and  Mrs.  Douglas,  who  had  no 
children;  and  he  made  no  exceptions.  Now, 
the  children  of  Minnie  Dixon  are  given  a 
share  Instead  of  herself,  without  any  express 
provision  as  to  what  share  or  proportion 
they  are  to  take,  or  what  number  there  were 
of  them;  and,  with  the  above  express  dec^ 
laration  as  to  the  method  of  distribution  by 
testator,  the  clear  Inference  follows  that  his 
intention  was  for  the  children  of  Minnie  Dix- 
on, to  take  her  one  share  alone  by  substitu- 
tion. The  decision  being  that  Minnie  Dix- 
on's children  take  one  share,  and  were  not 
referred  to  In  the  rule  of  distribution  for 
children  or  nephews  and  nieces,  and  it  ap- 
pearing that  she  had  five  children  at  the 
death  of  testator,  and  has  since  had  during 
the  life  estate  seven  others,  all  now  living, 
the  question  Is:  Do  the  five  take  all  of  the 
one  share,  to  the  exclusion  of  the  afterbom 
children,  or  do  the  afterbom  seven  tak» 
an  equal  share  with  the  five?  My  decision 
upon  this  point,  under  the  authorities,  la 
that  the  remainder  vested  in  the  five  chil- 
dren as  a  class  at  testator's  death,  but  open- 
ed up  to  let  in  each  of  the  afterbom  chil- 
dren; 80  that  the  share  of  the  children  of 
Minnie  Dixon  is  now  divisible  among  the 
said  12.  See  particularly  upon  this  point  of 
the  remainder  vesting  in  the  children  living 
at  the  death  of  testator  and  opening  to  let  ior 
others  born  thereafter,  and  before  the  falling: 
In  of  the  particular  estate,  to  wit,  the  period 
of  distribution  fixed  by  the  will,  the  follow- 
ing cases:  Wessenger  v.  Hunt,  9  Rich.  Eq. 
459 ;  Brown  v.  McCall,  44  S.  C.  519  [22  S.  E. 
823] ;  Gourdln  v.  Deas,  27  S.  C.  484  [4  S.  E. 
64]."  The  circuit  judge  also  ruled  that  all 
the  remainders  were  vested  and  transmissi- 
ble; and  from  this  ruling  there  was  no  ap- 
peal, nor  did  the  respondents  give  notice- that 
they  would  ask  that  the  decree  be  sustained^ 
upon  additional  grounds.  We  may  say,  how- 
ever, that  the  ruling  is  sustained  by  the  au- 
thorities. 

When  the  ninth  clause  Is  analyzed.  It  will 
be  seen  that  it  is  divisible  into  two  parts: 
(1)  That  which  devises  the  property  to  the 
beneficiaries  therein  named;  and  (2)  that 
which  provides  for  the  manner  of  distribu- 
tion. The  circuit  judge  correctly  ruled  that, 
"were  it  not  for  the  rule  of  division  in  the* 
last  paragraph  of  clause  nine,  the  estate 
would  have  been  divided  into  17  parts,  to 
wit:  1  part  to  each  of  the  3  persons  named, 
Fred  Mobley,  Susan  Cunningham,  and  Lilly 
Douglas,  and  1  part  to  the  children  of  each> 
of  the  nephews  and  nieces  and  the  grand- 
niece  named,  14  in  all."  But  we  do  not  take 
the  same  view  as  the  circuit  judge  when  he 
says:  "If,  however,  we  hold  that  the  rule  of 
division  for  children  of  nephews  and  nieces 
in  said  paragraph  does  not  apply  to  the  chil- 
dren of  the  grandniece,  the  word  'grandniece* 
not  being  used  therein,  the  division  would  be 
one  share  to  each  of  said  three,  one  share  to 
the  children  of  the  grandniece  as  a  class,  and 
as  many  other  shares  as  there  were  children. 
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of  nephews  and  nieces,  each  of  fltich  children 
taking  the  same  share  as  the  said  three ;  but 
the  children  of  the  grandnlece  taking  only 
one  share  divisible  equally  among  them."  In 
the  first  place,  the  provision  in  the  iast  para- 
graph of  clause  9  that  the  children  of  his 
nephews  and  nieces  should  take  an  eqnal 
share  with  the  nieces  Susan  Cunningham  and 
Lilly  Douglas  shows  that  they  were  not  to 
take  an  equal  share  with  Fred  Mobley,  and 
that  said  paragraph  was  not  intended  to  ap- 
ply, to  his  share,  which  was  one-seventeenth. 
In  the  second  place,  that  paragraph  was  in- 
applicable to  the  share  of  the  children  of  the 
grandnlece,  which  was  one-seventeenth,  as 
the  word  '*niece"  does  not  include  a  grand- 
niece. 

Nor  do  we  concur  in  the  conclusion  of  the 
circuit  judge  that  Mrs.  Dixon  herself  comes 
within  the  description  in  the  second  part  of 
the  ninth  clause,  as  the  express  language 
of  the  will  shows  that  the  intention  of  the 
testator  was  that  the  children  of  the  grand- 
niece,  and  not  the  grandnlece  herself,  were 
to  take  under  the  will.  If  the  grandnlece 
took  at  all.  it  would  be  In  her  own  right, 
and.  In  that  event,  her  children  would  have 
no  interest  in  the  estate.  The  divisions  should 
be  made  as  follows:  One  share  to  Fred 
Mobley,  one  share  to  all  the  children  of  Min- 
nie Dixon,  and  the  other  fifteen  shares,  equal- 
ly share  and  share  alike,  between  the  chil- 
dren of  the  nephews  and  nieces,  and  Susan 
Cunningham  and  Lilly  Douglas. 

This  construction  gives  force  and  effect  to 
all  the  words'  of  the  will,  and  renders  un- 
necessary the  interpolation  into  it  of  other 
words. 

For  these  reasons,  I  dissent. 


(85  s.  C.  419) 

PARKER  V.  MAYES  et  al. 

(Supreme  Court  of  South  Carolina.     April  1, 

1910.) 

1.  Evidence  (§  423*)— Parol  Bvidbwcb— Va- 

BTIXG  CONTBACTS— NaTUHE. 

Where  the  note  of  defendant  and  another 
promised  jointly  and  severally  to  pay,  it  could 
not  be  shown  that  it  was  understood  by  all  par- 
ties when  the  note  was  executed  that  defendant 
was  to  only  pay  half  of  the  amount 

[Ed.  Note.— -For  other  cases,  see  Evidence, 
Dec  Dig.  I  423.*1 

2.  Accord  and  Satisfaction  (|  7*)  — Part 
Payment— Effect  as  Satisfaction. 

Payment  of  a  sum  smaller  than  a  liqui- 
dated debt,  pursuant  to  a  simple  contract  to 
accept  such  sum  in  satisfaction  of  the  whole 
debt,  only  operates  as  payment  pro  tanto,  not- 
withstanding the  agreement 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §fi  46-<59,  68;  Dec.  Dig. 
I  7.*] 

a  Bills  and   Notes  (8  487*)  —  Actions  — 

Pleading— Amendments. 

In  an  action  on  a  promissory  note,  there 
was  no  abuse  of  discretion  in  denying  an  amend- 
tncdt  to  the  answer  allepng  ttiat  defendant  had 
fully  discharged  his  liability  on  the  note,  having 
^Jrf-ad.v  stricken  therefrom  allegations  that  the 


parties  understood  when  defendant  signed  ths 
note  that  he  was  only  liable  for  half  the  sum 
named  therein,  where  it  was  not  made  to  appear 
to  the  trial  court  that  the  proposed  amendment 
was  not  based  upon  the  matter  stricken. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  i  487.*] 

4.  Appeal  and  Error  ($  950*)— Discretion  or 
Trial  Court— Amendments. 

Motions  to  amend  the  pleadings  are  ad- 
dressed to  the  trial  court's  discretion,  and  his 
rulings  are  not  reviewable  In  absence  of  abuse 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  8825-^833;  Dec  Dig.  i 
959.»] 

6.  Payment  (§  68*)— Pleading— Genbsai«  Dk- 
NiAi/— Evidence  Adhissible. 

In  an  action  on  a  promissory  note,  where 
the  complaint  alleged  credits  and  claimed  a 
specified  balance  doe,  defendant  could  show  un- 
der a  general  denial  other  payments  than  those 
credited. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  i  158 ;  Dec.  Dig.  9  63.*] 

Appeal  from  Common  Pleas  drcnit  Court, 
Saluda  County;  C.  G.  Dantzler,  Judge. 

Suit  by  J.  S.  Parker,  as  trustee  in  bankrupt- 
cy for  the  creditors  ot  S.  M.  French*  bank- 
rupt, against  W.  M.  Mayes  and  another. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal*   Affirmed. 

Eugene  W.  Able,  for  appellants.  I^lss  A 
McMahan,  for  respondent. 

JONES,  C.  J.  This  is  a  suit  upon  a  prom- 
issory note  dated  February  29,  1904,  signed 
by  the  defendants,  who  Jointly  and  severally 
promised  to  pay  to  the  order  of  S.  C  Cook  $1,- 
200  sixty  days  after  date.  Cook  indorsed  and 
delivered  the  note  to  S.  M.  Frendi  before  ma- 
turity, but,  as  matter  of  fact,  the  note  was 
taken  for  property  belonging  to  French  and 
sold  by  Cook  as  his  agent  and  French  was 
real  owner  of  the  note  when  It  was  executed. 
French  became  bankrupt,  and  plaintiff  be- 
came owner  and  possessor  of  ttie  note  as  fnis- 
tee  in  bankruptcy.  The  defendant  Anderson 
was  not  served,  and  judgment  was  not  de- 
manded against  him.  Upon  the  trial  Judge 
Dantzler  directed  a  verdict  against  defend- 
ant Mayes  for  $847.8a 

Upon  It  previous  motion  Jndge  Shipp.made 
order  striking  out  from  defendant's  answer 
after  the  word  *'herein"  on  second  line  down 
to  and  including  "payment**  on  last  line  of 
the  following  which  cohstitntes  the  second 
defense:  "[1]  That  be  admits  that  he  sign- 
ed the  note,  as  set  out  In  the  complaint  here- 
in, (but  alleges  that  it  was  understood  and 
agreed  by  all  parties  at  the  time  that  he  sign- 
ed It  that  he  was  liable  tor  one-half  thereof 
only,  and  that  this  defendant  is  informed  and 
believes  and  alleges  that  8.  M.  French,  the 
party  to  whom  the  note  was  transferred  by  S. 
C.  Cook,  was  advised  of  and  fully  knew  all 
these  facts  when  he  acquired  the  aforesaid 
note.  [21  That,  when  the  said  8.  M.  French 
caused  the  said  note  to  be  presented  to  this 
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defendant  for  payment,  this  defendant  denied 
liability  for  any  amount  of  the  said  note  save 
and  e*i?ept  one-half  thereof,  and  advised  the 
aforesaid  S.  M.  French  that  he  would  resist 
payment,  if  necessary,  by  litigation,  where- 
upon said  French  agreed  with  this  defendant 
that.  If  he  would  pay  the  one-half  thereof, 
said  amount  would  be  accepted  in  full  of  all 
this  defendant's  liability  thereon,  and  he 
would  be  released  from  all  further  liability 
thereon;  whereupon,  and  in  consideration  of 
this  agreement  and  understanding  between 
this  defendant  and  the  said  S.  M.  French,  this 
defendant  paid  to  the  order  of  the  said  S. 
M.  French  the  one-^half  of  the  said  note. 
That  the  said  amount  was  accepted  with  this 
understanding  and  with  a  memorandum  of 
the  same  made  on  the  check  that  this  defend- 
ant gave  In  payment)"  In  appealing  from 
the  Judgment  on  verdict  appellant  assigns  er- 
ror to  the  order  of  Judge  Shlpp. 

Even  If  we  should  waive  the  point  that  ap- 
pellant should  have  appealed  from  the  order 
of  Judge  Shlpp,  there  was  no  error.  The  al- 
legation as  to  the  contemporaneous  agreement 
was  in  conflict  with  the  well-established  and 
salutary  rule  which  forbids  parol  testimony 
to  vary  or  contradict  the  terms  of  a  written 
instrument  The  note  was  both  Joint  and  sev- 
eral, **we  or  either  of  us  promise  to  pay,**  and 
the  alleged  agreement  was  to  the  contrary. 
Parol  evidence  of  a  contemporaneous,  collat- 
eral, or  independent  agreement  is  only  admis- 
sible when  it  does  not  vary  or  contradict  the 
writing.  Chemical  Co.  v.  Moore,  61  S.  O.  1C6, 
39  S.  E.  346;  Ashe  v.  Railroad  Co.,  65  S.  C. 
138,  43  S.  E.  393;  Earle  v.  Owings,  72  S.  C. 
364,  51  S.  E.  980;  Clarke  v.  Insurance  Co., 
79  S.  C.  409,  61  S.  E.  80.  The  subsequent 
agreement  alleged  could  not  avail  defendant. 
As  declared  in  Ex  parte  Zeigler,  83  S.  C.  80, 
64  S.  E.  513,  21  L.  R.  A.  (N.  S.)  1005,  the 
rule  derived  from  PinneFs  Case,  Coke,  v, 
117,  Is  enforced  In  this  state.  "The  payment 
of  a  sum  smaller  than  a  liquidated  debt  in 
pursuance  of  an  agreement,  not  under  seal,  to 
accept  such  sum  in  satisfaction,  cannot  be 
satisfaction  of  the  whole.  Such  payment  not- 
withstanding the  agreement  operates  only  as 
a  payment  pro  tanto."  After  this,  and  before 
trial,  motion  was  made  before  Judge  Dantz- 
ler  to  amend  the  answer  so  as  to  allege  that 
defendant  ''has  paid  in  full  all  his  liability 
on  the  note  described  in  the  complaint  and 
that  he  is  fully  discharged  from  all  further 
liability  or  responsibility  on  account  of  the 
said  note  by  reason  of  said  payment/'  which 
motion  was  refused  and  exception  is  now  tak- 
en to  such  refusal.  "Such  motions  are  ad- 
dressed to  the  discretion  of  the  circuit  Judge, 
and  his  action  is  not  subject  to  review  by  this 
court  unless  there  has  been  an  abuse  of  sdis- 
cretion."  Clerks'  Union  v.  Knights,  etc.,  70 
S.  C.  550,  50  S.  E.  206.  We  see  no  abuse  of 
discretion  in  this  case. 

There  is  nothing  in  the  record  to  show  that 


it  was  made  to  appear  to  the  court  that  the 
amendment  sought  to  plead  payment  other- 
wise than  as  attempted  in  the  matter  previ- 
ously stricken  out.  Moreover,  since  the  com- 
plaint alleged  credits  and  that  there  was  a 
specifled  balance  due,  defendant  could  have 
shown  other  payments  under  the  general  de- 
nial.   McElwee  v.  Hutchison,  10  S.  C.  436. 

The  foregoing  conclusions  control  the  re- 
maining exceptions  to  the  exclusion  of  tes- 
timony, for  the  excluded  testimony  merely  re- 
lated to  the  alleged  defense  stricken  out  by 
the  order  of  Judge  Shlpp. 

The  exceptions  are  overruled,  and  the  Judg- 
ment of  the  circuit  court  is  affirmed. 


CB5  S.  C.  444) 

McLAtTRIN  et  al.  v.  TATUM  et  al 

(Supreme  Court  of  South   Carolina.     April  6, 

1910.) 

1.  Schools  and  School  Districts  (§  97*)— 
Bon  ds— Klectio  n  s— Requisites. 

Act  Feb.  19,  1907  (25  St  at  Large,  p.  522) 
authorizing  the  submission  to  vote  ot  the  ques- 
tion of  the  issuance  of  bonds  by  a  school  dis- 
trict, and  providing  that  before  any  election 
the  trustees  of  the  district  must  have  a  survey 
and  plat  thereof  made,  requires  an  actual  sur- 
vey of  the  district  ana  a  plat  made  therefrom 
before  an  election  can  be  held,  and  the  act  of 
the  trustees  in  merely  adopting  one  of  the  two 
conflicting  plats  which  had  been  made  some 
years  previous  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  97.*] 

2.  Appeal  anu  Error  (§  1018*)— Findings  by 
Master— Conclusiveness.   • 

On  appeal  in  a  suit  to  enjoin  an  issue  of 
bonds  by  a  school  district,  a  finding  by  the 
master  that  the  petition  for  the  election  on  the 
question  was  properly  signed  will  not  be  disturb- 
ed on  appeal,  where  the  evidence  is  not  such  as 
to  compel  a  contrary  conclusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  $§  4006^  4007;  Dec.  Dig.  i 
lOia*] 

3.  Schools  and  School  Disteictb  (|  97*) — 
Issuance  of  Bonds  — Elections— **Quali- 
FiED  Voters"— **QuALiriED  Elector." 

The  term  "qualified  voters  **  in  Act  Feb. 
19  1907  (25  St.  at  Large,  p.  522),  requiring  the 
submission  of  the  question  of  the  issuance  of 
bonds  by  a  school  district  to  the  "qualified  vot- 
ers" thereof,  and  declaring  that  at  the  elec- 
tion only  "qualified  voters"  residing  in  the  dis- 
trict shall  be  allowed  to  vote,  means  the  same 
as  "qualified  electors,"  and  a  qualified  elector  is 
one  who  presents  to  the  managers  of  election 
his  registration  certificate  and  proof  of  payment 
of  all  taxes,  including  the  poll  tax,  assessed 
against  him  and  collectible  during  the  previous 
year,  and  a  registered  elector  is  a  qualified  voter, 
though  not  liable  to  a  poll  tax  nor  to  the  pay- 
ment of  any  taxes,  because  taxes  had  not  been 
assessed  against  him. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  8  226;  Dec.  Dig.  § 
97.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5875-5878.] 

Action  by  H.  L.  McLaurin  and  others,  tax- 
payers of  the  school  district  of  McColl,  against 
W.  G.  Tatum  and  others,  as  trustees  of  the 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indezef 
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school   district  and  others.     Judgment  for 

petitioners. 

Stevenson,  Matheson  &  Stevenson,  for  pe- 
titioners. C.  P.  Townsend  and  T.  I.  Rogers, 
for  respondents. 

JONES,  O.  J.  The  petitioners,  in  the  origi- 
nal Jurisdiction  of  this  court  are  seeking  as 
resident  taxpayers  of  McColl  school  district 
in  Marlboro  county  to  enjoin  the  respondent 
trustees  of  that  school  district  from  issuing 
$12,000  of  the  bonds  of  the  district  as  the 
result  of  an  election  under  the  act  of  1907. 
An  order  was  passed  referring  it  to  J.  K. 
Owens,  E^sq.,  as  special  master,  to  take  the 
testimony  and  report  his  conclusions  of  fact 
In  obedience  to  this  order  the  special  master 
took  a  mass  of  testimony,  and  with  it  has  re- 
ported his  conclusions  of  facts.  The  respond- 
ents filed  numerous  exceptions  to  this  report 
In  the  view  we  take  of  the  case  it  will  not 
be  necessary  to  consider  all  these  matters. 

The  real  question  is  whether  the  proposed 
issue  of  bonds  is  invalid  by  reason  of  any 
fatal  failure  to  comply  with  the  act  approved 
February  19,  1907,  entitled  '*An  act  to  pro- 
vide for  the  Issuing  of  bonds  in  public  school 
districts  in  South  Carolina."  25  St  at  Large, 
p.  522.  The  first  section  of  the  act  provides: 
''That  the  trustees  of  any  public  school  dis- 
trict in  the  state  of  Sonth  Carolina  are  here- 
by authorized  and  emx)Owered  to  issue  and 
sell  coui)on  bonds  of  the  said  school  district 
payable  to  bearer  in  such  denominations  and 
amount  as  they  may  deem  necessary  not  to 
<2xceed  four  per  cent,  of  the  assessed  valua- 
tion of  the  property  of  such  school  district 
for  taxation,  and  bearing  a  rate  of  Interest 
not  exceeding  six  per  cent,  per  annum  payable 
annually  or  semiannually,  and  at  such  times 
as  they  may  deem  best;  provided  that  the 
question  of  Issuing  the  bonds  authorized  in 
this  section  shall  be  first  submitted  to  the 
qualified  voters  of  such  school  district,  at  an 
election  to  be  held  upon  the  written  petition, 
or  request  of  at  least  one-third  of  the  resi- 
dent electors,  and  a  like  proportion  of  the  res- 
ident freeholders  of  the  age  of  twenty-one 
years  to  determine  whether  said  bonds  shall 
be  Issued  or  not  as  herein  provided;  pro- 
vided, further,  that  before  any  election  is 
held  under  this  act  it  shall  be  the  duty  of 
the  trustees  of  the  school  district  to  have  a 
tfurvey  of  said  school  district  made  by  some 
competent  surveyor,  and  a  plat  thereof  made, 
and  filed  in  the  ofllce  of  clerk  of  court'*  One 
of  the  x>etitioners'  contentions  is  that  the 
trustees  did  not  have  a  survey  of  the  school 
district  made,  and  a  plat  filed  as  required. 

We  first  notice  this  ground:  The  special 
master  on  this  point  reported  the  facts  as  fol- 
lows: '^On  the  3d  day  of  May,  1904,  the  coun- 
ty board  of  education  met  at  McColl  to  de- 
termine the  boundaries  of  this  school  dis- 
trict, and  certain  roads,  lines,  and  courses 
were  fixed.  Soon  thereafter  Surveyor  J.  R. 
Parker  was  employed  by  the  county  super- 
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Intendent  of  education  to  make  a  plat  of  the 
district  A  copy  of  his  work  is  plat  marked 
'Exhibit  X.'  This  plat  diifers  from  plat  B, 
which  was  made  by  the  same  surveyor,  and 
certified  to  on  the  first  day  of  the  next  month 
— June  ISt — and  on  July  15th  the  county 
board  of  education  approved  this  plat  as  ap- 
pears from  indorsement  signed  by  all  of  the 
members,  and  also  by  the  minutes  of  the 
board.  Several  witnesses  stated  that  plat  X 
is  in  accordance  with  the  directions  and 
lines  fixed  May  3d.  W.  L.  Stanton,  who  was 
county  superintendent  of  education  at  the 
time,  testified  that  he  did  not  so  understand 
the  direction.  Plat  of  Tatum  school  district, 
which  joins  McColl  district  at  the  disputed 
point  was  introduced,  and  It  agrees  with  plat 
B.  If  plat  X  be  accepted  there  is  an  unex- 
plained conflict  in  the  two  districts.  Accept- 
ing the  testimony  of  W.  L.  Stanton  I  find 
that  plat  X  was  never  approved  by  his  board, 
and  was  never  filed  in  his  ofllce— this  copy 
has  no  indorsement  that  would  tend  to  show 
that  it  was  ever  approved  or  filed.  Plat  B  is 
the  only  plat  approved  by  the  county  board  of 
education  in  regard  to  McColl  school  district" 
The  special  master  found  ''the  trustees  se- 
cured plat  B,  which  had  been  made  in  1904 
by  Capt  John  R.  Parker,  a  competent  survey- 
or, from  field  notes,  surveys,  and  plats  he  had 
made  himself  at  difPerent  times  during  the 
past  40  years,  which  notes,  surveys,  and  plats 
covered  all  the  lands  in  McColl  school  dis- 
trict and  all  lines  necessary  except  one,  which 
he  made  from  other  lines  and  courses  which 
he  had.  This  plat  was  filed  by  the  trustees 
in  the  office  of  the  clerk  of  court  for  Marl- 
boro county  on  March,  10,  1909."  This,  how- 
ever, is  not  sufildent  to  satisfy  the  statute. 
The  express  requirement  is  that  the  trustees 
shall  have  a  survey  of  the  school  district 
made,  and  a  plat  thereof  made  and  filed  be- 
fore the  election.  Instead  of  following  the 
statute,  the  trustees  merely  adopted  one  of 
two  confiicting  plats  which  had  been  made 
some  years  previously.  The  object  of  the 
statute  was  to  have  an  actual  survey  and 
plat  made  therefrom.  By  this  means  it  could 
be  ascertained  definitely  who  were  the  resi- 
dent freeholders  and  electors,  and  what  prop- 
erty was  included  within  the  district  llpes. 
The  actual  survey,  too,  would  have  had  the 
effect  of  arresting  the  attention  of  those  liv- 
ing along  the  lines  as  to  whether  they  were 
within  or  without  the  lines.  But  whatever 
the  purpose  of  the  act,  it  is  sufficient  to  know 
that  such  actual  survey  and  plat  under  the 
authority  bf  the  trustees  was  a  condition  pre- 
requisite to  a  valid  election. 

With  respect  to  the  contention  that  the 
petition  for  election  was  not  signed  by  one- 
third  of  the  resident  electors  and  one-third 
of  the  resident  freeholders,  we  are  disposed 
to  accept  the  conclusion  of  the  master  from 
the  data  before  him  that  the  required  number 
did  sign;  but  the  fact  that  the  survey  and 
plat  of  the  district  had  not  been  made  as  re- 
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quired  by  law  renders  the  determination  of 
The  matter  more  or  less  uncertain.  How- 
ever, the  trustees  wl^ose  duty  it  was  to  as- 
certain this  fact  have  determined  it  against 
the  petitioners,  and  the  eTidence  produced 
satisfied  the  master  that  the  trustees  were 
right  in  this  regard,  and  is  Insufficient  to 
enable  this  court  to  conclude  to  the  contrary. 
The  election,  therefore,  should  not  be  declared 
void  on  this  ground.  In  Tiew  of  the  possi- 
bility of  another  election  It  may  be  well  to 
determine  the  issue  as  to  who  are  qualified 
to  vote  in  such  election. 

The  statute  of  1007,  (  1,  requires  the  mat- 
ter of  issuing  bonds  to  be  submitted  "to  the 
qualified  voters  of  such  school  district,"  and 
in  section  2  the  act  declares,  '*in  which  elec- 
tion only  qualified  voters  residing  in  such 
school  district  shall  be  allowed  to  vote."  The 
term  "qualified  voter**  means  in  this  statute 
the  same  as  "qualified  elector."  With  re- 
spect to  qualifications  to  vote  the  same  rules 
apply  in  special  as  in  general  elections. 
Wright  V.  Board  of  Canvassers,  76  S.  C.  586, 
57  S.  E.  586 ;  State  v.  Board  of  Canvassers, 
78  S.  C.  461,  59  S.  B.  145,  14  L.  R.  A.  (N.  S.) 
850.  These  cases  further  show  that  as  a  pre- 
requisite of  the  right  to  vote  the  elector  must 
present  to  the  managers  his  registration  cer- 
tificate and  proof  of  the  payment  of  all  taxes 
including  poll  tax  assessed  against  hlxn,  and 
collectible  during  the  previous  year,  fhe  re- 
port of  the  master  states  that  the  managers 
allowed  any  and  all  persons  to  vote  provided 
they  bad  a  registration  certificate  and  had 
paid  taxes  on  property  other  than  poll  tax. 
It  appears  clearly  that  the  rule  adopted  by 
the  managers  was  to  allow  to  vote  those  only 
who  presented  a  registration  certificate,  and 
tax  receipts  for  previous  years  showing  they 
had  paid  taxes  on  real  or  personal  property. 
We  find  no  authority  for  this  either  In  the 
statute  authorizing  this  election,  or  In  the 
Constitution  or  general  laws  governing  the 
matter.  The  language  of  the  Constitution  is 
"payment  of  all  taxes  Including  poll  tax,  as- 
sessed against  him  and  collectible  during  the 
previous  year."  There  may  have  been  no 
taxes  assessed  against  the  voter  and  collecti- 
ble for  the  previous  year  upon  real  and  per- 
sonal property.  The  registered  elector  may 
not  even  have  been  liable  for  poll  tax.  The 
managers  evidently  sought  to  apply  the  provi- 
sions of  the  act  of  February  20,  1907,  amend- 
ing section  1208,  Code  of  Laws,  providing  for 
the  voting  of  special  taxes  for  school  purposes 
in  which  occurs  this  language:  "At  which  said 
election  only  such  electors  as  return  real  and 
personal  property  for  taxation  and  who  exhib- 
it their  tax  receipts  and  registration  certifi- 
cates as  required  in  general  elections  shall  be 
allowed  to  vote,*'  This  provision,  however, 
does  not  apply  to,  and  cannot  be  read  into, 
the  act  of  February  19,  1907,  under  which 
this  election  was  held.  While  the  vote  was 
very  close— 52  for  bonds  and  48  against — It 


does  not  appear  that  the  managers  rejected 
more  than  one,  possibly  two,  on  this  ground 
who  would  have  voted  against  bonds ;  hence 
it  is  not  made  to  appear  that  the  rule  of  the 
managers  probably  had  the  effect  of  altering 
the  result. 

A  number  of  other  matters  were  discussed, 
but  we  do  not  think  a  consideration  of  them 
material  or  important  at  this  time. 

The  judgment  of  the  court  is  that  the  re- 
spondents are  hereby  perpetually  enjoined 
from  issuing  the  bonds  in  question,  and  that 
petitioners  have  Judgment  for  the  costs  of 
this  proceeding.  Including  the  sum  of  |150 
as  compensation  to  J.  K.  Owens,  Esq.,  for 
services  as  special  master,  under  the  order 
of  this  court 


(86  S.  C.  4X) 
McCORMIOK    V.    COLUMBIA    ELECTRIC 
ST.   RY.,  LIGHT  &  POWER  CO. 

(Supreme  Court  of  South  Cazollna.     April  7, 

1910.) 


1.  Strbet   Railboads   (§    81*)— Opkbatiok— 
Duty  to  Adopt  Rulbs. 

The  primary  duty  assumed  by  railway  cor- 
porations by  the  acceptance  of  their  charten, 
to  operate  their  roads  so  as  to  afford  reasonable 
protection  to  the  public  at  least  within  the  lim- 
its prescribed  by  law,  imposes  upon  them  the 
correlative  duty  to  adopt  and  enforce  reasonable 
rules  tending  to  that  end. 

[EVl.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  {  81.*] 

2.  Stbbbt  Railboads  (I  113*)  —  Coixibioh 

WITH   VlCHICLB--AcnON   FOB  INJUBIKS— AD- 
MISSIBILITY OP  Evidence— Rules. 

Even  if  a  rule  of  a  street  railway  company 
providing  that,  except  when  closing  up  at  ter- 
minals or  junctions,  cars  in  the  same  direction 
must  be  spaced  at  least  200  feet,  was  intended 
solely  for  the  guidance  of  employ^  and  not 
for  the  benefit  of  the  public,  it  would  be  admis- 
sible in  evidence  in  an  action  for  injuries  from 
a  collision;  its  violation  being  evidence  tend- 
ing to  show  negligence  of  the  employes  in  char^<.' 
of  the  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail* 
roads,  Cent.  Dig.  {{  22^287 ;  Dec  Dig.  8  113.*! 

8.  Tbial  (§  295*)— CowsTBUcnoN  of  Chaboe. 
A  jad]^*8  charge  should  be  construed  as  a 
whole  and  m  the  light  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  708-717 ;   Dea  Dig.  {  296.*] 

4.  Stbsbt  Railboads  (S  90*)— Collision  at 
Cbossing — Instbuctions. 

In  an  action  for  injuries  from  a  eallision 
with  a  street  car  at  a  croBsing,  the  testimony 
tended  to  show  that  plaintiff's  wagon  was  ap- 
proaching the  track  at  a  street  crossing  and  that 
he  was  seen  by  the  conductor  and  motorman 
in  ample  time  to  warn  him  of  the  approach  of 
the  oar,  that  no  such  warning  was  jPven,  and 
that  the  car  was  not  under  control.  Ordinances 
of  the  city  provided  ^at  drivers  of  street  can 
should  use  all  exertions  to  avoid  collisions,  giv- 
ing due  notice  to  the  drivers  of  vehicles  to 
prevent  such  collisions,  and  that  tiie  conductor 
and  motorman  of  each  car  should  keep  a  vigi- 
lant watch  for  all'  vehicles  either  on  the  trade 
or  moving  towards  it,  and  that  on  the  first  ap- 
pearance of  danger  to  them  the  oar  should  be 
stopped  in  the  shortest  time  possible.  Held 
that,   under  the  circumstances,  the  ordinances 


*For  oth«r  cases  see  tame  topic  and  ■ection  NUMBBR  in  Dec.  it  Am.  D'ss.  1907  to  date,  ft  Reporter  Indexes 
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required  proper  warning  to  be  gtven  of  the  ap- 
proach of  the  car  to  the  crossing. 

[Ed.  Note.--For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  Si  190-192 ;   Dec.  Dig.  {  90.«] 

5.  Street  Rau^boads  (f  118*>-Ooixision  at 
Crossing — Instructions. 

A  charge  that,  whatever  a  railroad  of  ordi- 
nary prudence  would  use  (as  a  means  of  warn- 
ing people  that  its  cars  are  about  to  cross  a 
street)  a  street  railway  is  bound  to  use  was 
not  objectionable  as  imposing  upon  a  street  car 
company  the  duty  of  doling  what  a  steam  rail- 
road of  ordinar:^  prudence  would  do,  where, 
when  considered  m  connection  with  the  context, 
it  clearly  appears  that  the  word  "railroad"  was 
used  not  only  in  that  sentence,  but  in  other 
parts  of  the  charge,  interchangeably  with  the 
words  "street  railway,"  and  that  it  was  not 
intended  to  convey,  and  did  not  convey,  the  idea 
that  a  street  car  company  was  to  be  held  to 
the  same  degree  of  care  as  a  steam  railway. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  118.^] 

6.  Municipal  Corpobationb  (|  120*)— Ordi- 
nances—Nature. 

A  dty  ordinance,  within  its  territorial  lim- 
its, has  the  force  and  effect  of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  274;  Dea  Dig.  f 
120.*] 

7.  Street  Railroads  ((  117*)— Oolusion  at 
Cbosbino— AcnoN'-FUNiTiVB  Damages. 

In  an  action  for  injuries  to  the  driver  of 
a  wagon  from  a  collision  with  a  street  car  at 
a  crossing,  it  appeared  that  the  car  wss  running 
from  10  to  12  miles  an  hour;  that  the  track 
was  wet  and  slippery  from  recent  rains;  that 
no  signals  of  its  approach  were  given,  though 
the  motorman  and  conductor  saw  plaintiff  sev- 
eral yards  ahead,  but  did  not  think  he  was  go- 
ing to  cross.  Tlie  motorman  testified  that  he 
did  not  apply  the  brakes  until  he  saw  plaintiff 
start  across  the  track  about  60  feet  ahead  of 
the  car;  that,  at  the  speed  he  was  running,  a 
car  could  be  stopped  within  about  100  feet,  but 
not  within  200  feet  if  the  track  was  wet  and 
slippery.  The  conductor  testified  that  It  could 
be  stopped  within  a  car  length,  and  that  it  was 
the  motorman's  duty  to  slow  down  if  he  saw 
a  Tehicle  approach  a  csossing  and  did  not  know 
if  It  would  attempt  to  cross.  Held,  that  the 
qaestion  of  punitive  damages  was  properly  sub- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  f  117. 'J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  C  Klugh,  Judge. 

Action  by  O.  W.  McCormick  against  the 
Columbia  Electric  Street  Railway,  Light  & 
Power  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Barron,  Moore  &  Barron  and  R.  B.  Her- 
bert, for  appellant  W.  Boyd  Evans  and  I*. 
D.  Melton,  for  respondent 

HTDRICK,  J.  This  is  an  appeal  from  a 
judgment  recorered  by  plaintiff  for  personal 
injuries  caused  by  collision  wltb  one  of  de- 
fendant's cars.  Plaintiff  was  driving  a  cov* 
ered  dairy  wagon  along  Elmwood  avenue,  In 
the  city  of  Columbia,  on  which  defendant's 
track  is  laid,  and  was  approaching  the  track 
obliquely  to  cross,  at  its  intersection  With 
Lincoln  street.  He  beard  the  noise  and  sig- 
nals of  a  car  coming  up  behind  him.  looked 


and  saw  it,  and  checked  his  horse  to  let  It 
pass.  Immediately  after  it  passed,  he  start- 
ed across  the  track,  and  was  struck  by  an- 
other car,  which  was  following  the  first 
The  testimony  was  conflicting  as  to  the  disr 
tance  between  these  cars.  Some  of  the  )>lain- 
tlfTs  witnesses  said  they  were  within  100 
feet  of  each  other.  Others  said  they  were 
running  very  close  together  and  very  rapidly. 
A  rule  of  the  company  provides:  "Except 
when  closing  np  at  terminals  or  Junctions, 
cars  in  the  same  direction  must  be  spaced 
at  least  two  hundred  feet"  There  was  testi- 
mony that  the  car  which  struck  plaintiff  was 
running  from  10  to  12  miles  an  hour;  that 
the  track  was  wet  and  slippery  from  recent 
rains;  that  no  signals  of  its  approach  were 
given,  though  the  motorman  and  conductor 
saw  plaintiff  several  hundred  yards  ahead, 
but  did  not  think  he  was  going  to  cross. 
The  motorman  said  he  did  not  ^pply  the 
brakes  till  he  saw  plaintiff  start  across  the 
track  about  60  feet  ahead  of  the  car;  that 
at  the  speed  he  was  running,  a  car  could  be 
stopped  within  about  100  feet  but  not  with- 
in 200  feet  if  the  track  is  wet  and  slippery. 
The  conductor  said  it  could  be  stopped  with- 
in a  car  length — 80  or  40  feet  Some  of  the 
witnesses  said  the  car  ran  half  a  block  after 
it  struck  plaintiff's  wagon,  though  the  motor- 
man  said  he  did  all  in  his  power  to  stop  K 
before  tlie  collision,  and  that  he  did  stop  it 
within  a  car  length  after  the  collision.  The 
conductor  said  It  was  the  duty  of  the  motor* 
man  to  slow  down.  If  he  saw  a  vehicle  ap- 
proaching the  track  at  a  crossing,  and  he  did 
not  know  whether  or  not  it  would  attempt 
to  cross. 

The  first  exception  Is  that  It  was  error  to 
admit  in  evidence  the  rule  of  the  company, 
requiring  cars  to  be  spaced  200  feet,  except 
at  terminals  or  junctions;  because  it  did  not 
appear  that  plaintiff  knew  of  the  existence, 
of  the  rule,  and  relied  upon  its  regulating 
his  conduct  and  because  It  was  intended 
only  for  the  guidance  of  defendant's  em- 
ployte  in  the  operation  of  its  cars.  Though 
it  has  been  the  common  practice  in  this  state^ 
in  cases  like  this,  to  admit  in  evidence  the 
rules  of  the  company  governing  the  conduct 
of  the  employ^  and  the  movements  of  Its 
trains  and  cars,  this  is  the  first  time  their 
admissibility  has  been  presented  to  this 
court  for  decision.  In  other  Jurisdictions, 
tbe  authorities  are  in  conflict  The  argu- 
ment against  the  admission  of  the  rules,  un- 
less they  are  known  to  the  person  injured, 
and  he  relied  upon  them  in  regulating  his 
conduct,  or  unless  a  custom  has  grown  up, 
based  upon  the  assumption  that  they  will  be 
obeyed,  is  most  strongly  stated  in  Fonda  v. 
St  Paul  City  Ry.  Co.,  71  Minn.  4S8,  74  N.  W. 
180.  70  Am.  St  Rep.  841,  and  in  Isaakson  v. 
Duluth  St  Ry.  Co.*  another  Minnesota  case, 
reported  in  75  Minn.  27,  77  N.  W.  433.    It  is 
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that  the  corporation  cannot,  by  the  adoption 
of  rules,  fix  the  standard  of  Its  duty  to  the 
public.  That  Is  fixed  by  the  law.  The  rules 
may  require  more  or  less  than  the  law  re- 
quires, yet  the  rights  of  the  parties  must  be 
determined  by  the  law.  Again,  to  admit  the 
rules  on  the  gropnd  that  they  are  tantamount 
to  an  admission  that  reasonable  care  requires 
the  exercise  of  the  precautions  therein  pre- 
scribed, In  effect,  holds  those  whose  rules 
require  a  higher  degree  of  care  for  the  pro- 
tection of  the  public  to  a  stricter  liability 
than  those  whose  rules  require  a  less  degree 
of  care;  and  such  a  course  tends  to  make  it 
advantageous  for  such  corporations  to  have 
no  rules  at  all,  whereas  they  should  be  en- 
couraged to  adopt  such  rules  as  they  may 
think  proper,  out  of  abundance  of  caution, 
for  their  own  protection,  and  for  the  pro- 
tection of  the  public. 

The  argument  is  plausible;  but  we  think 
the  fallacy  of  it  lies  in  the  failure  to  distin- 
guish between  evidence,  which  tends  to  es- 
tablish a  fact,  and  the  law,  which  deter- 
mines the  rights  of  the  parties,  under  the 
facts  established!  While  it  is  true,  a  plain- 
tiff, in  such  cases,  sues  for  the  violation  of 
a  duty  imposed  by  law,  and  not  for  the  vio- 
lation of  the  rules  adopted  by  the  master  for 
the  guidance  of  his  servants  in  the  discharge 
of  their  duties  to  him,  and  of  his  duties  to 
the  public,  still  the  disobediendie  of  those 
rules  may  tend  to  show  failure  in  the  dis- 
charge of  the  master *s  duties  to  the  public 
imposed  by  law.  It  should  be  presumed  that 
a  Jury  will  hold  the  master  to  no  greater  or 
no  less  liability  than  is  imposed  by  the  law, 
as  declared  to  them  by  the  court,  without 
regard  to  the  rules  of  the  master  for  the 
guidance  of  his  servants,  whether  they  re- 
quire more  or  less  than  the  law  requires. 
The  servant  Is  presumed  to  know  the  rules 
of  his  master,  and  it  Is  his  duty  to  obey 
them.  Therefore,  disobedience  of  them  may 
be  an  important  factor  in  determining  his 
mental  attitude  in  the  discharge  not  only  of 
his  duties  to  his  master,  but  also  of  his  mas- 
ter's duties  to  the  public. 

Amongst  the  primary  duties  and  obliga- 
tions which  railway  corporations  assume  by 
the  acceptance  of  their  charters,  is  the  opera- 
tion of  their  roads,  under  such  conditions, 
and  in  such  manner  as  to  afford  reasonable 
protection  to  the  general  public,  at  least 
within  the  limits  prescribed  by  law.  This 
Imposes  upon  them  the  correlative  duty  to 
adopt  and  enforce  reasonable  rules  tending  to 
that  end.  The  failure  to  do  so  might  be 
shown  as  evidence  of  negligence  by  omission, 
for  negligence  lies  In  omission  as  well  as  in 
commission,  in  failing  to  do  what  reasonable 
prudence  requires^  as  well  as  in  doing  what 
it  forbids.  It  is  inconceivable  that  a  railway 
corporation  could  conduct  a  business  so  va- 
ried and  complex,  without  the  adoption  of 
suitable  rules  and  regulations  for  the  guid- 
ance of  its  employes.    Moreover,  the  court 


cannot  say  that  the  rule  In  questioB  was 
adopted  solely  for  the  guidance  of  the  em- 
ployes of  the  company  In  protecting  them- 
selves and  its  property.  It  may  have  been  in- 
tended, also,  for  the  protection  of  passengers 
against  injury  by  collision  of  the  cars  with 
each  other,  and  pedestrians  and  others  against 
collision  with  the  cars  in  crossing  the  track. 
But,  even  if  we  assume  that  it  was  intended 
solely  for  the  guidance  of  the  employes,  that 
cannot  help  the  defendant's  case,  for  its  vio- 
lation was  evidence  tending  to  show  negli- 
gence on  the  part  of  the  employ^  In  charge 
of  the  car,  and  the  evidence  tended  to  show 
that  its  breach  contributed  to  the  plaintiff's 
injury.  Such  rules  are  held  admissible  in  Ly- 
man V.  Boston,  etc.,  R.  R.,  66  N.  H.  200,  20 
Atl.  076,  11  L.  R.  A.  364;  Chicago  Ry.  v. 
Krayenbuhl,  65  Neb.  889,  91  N.  W.  880,  30  L. 
R.  A.  920;  Lake  Shore,  etc,  v.  Ward,  135  111. 
511,  26  N.  E.  520;  Railroad  v.  Williams,  74 
Ga.  723,  reaffirmed  In  Atlanta  Con.  St  Ry. 
Co.  V.  Bates,  103  Ga.  333,  30  S.  EI  41. 

The  Jury  were  instructed,  in  part,  as  fol- 
lows: **It  is  the  duty  of  both  the  railroad  and 
any  citizen  in  using  a  crossing  to  be  on  the 
lookout  so  as  to  keep  out  of  the  way  of  each 
other,  and  to  keep  from  inflicting  injury  up- 
on the  other,  and  inasmuch  as  the  railway, 
by  the  use  of  its  cars,  is  capable  of  inflicting 
much  greater  injury  upon  a  citizen  crossing 
a  street  than  the  citizen  is  of  inflicting  injury 
upon  the  railroad  company,  it  is  the  duty  of 
the  railroad,  as  far  as  it  can,  consistent  with 
the  ordinary  operation  of  its  cars,  to  not  only 
be  on  the  lookout  for  anybody  who  may  be 
crossing  the  street,  or  approaching  the  track 
or  using  the  track,  but  to  give  some  kind  of 
warning  or  notice  of  the  approach  of  the 
railroad  cars;  whatever  a  railroad  of  ordi- 
nary prudence  would  use,  a  street  railway  is 
bound  to  use,  as  a  means  of  notifying  people 
and  to  warn  people  that  its  car  is  about  to 
cross  the  street,  and  therefore  people  must 
be  on  the  lookout  and  avoid  danger;  if  that 
be  by  ringing  the  gong,  or  blowing  the  whis- 
tle, or  putting  a  watchman  or  some  parson 
there  on  the  lookout  on  a  street  crossing,  or 
some  person  to  walk  in  front  of  the  car  un- 
til it  pass  over  the  crossing,  in  order  to  keep 
out  of  the  way,  whatever  ordinary  prudeoice 
would  dictate  is  what  is  the  duty  of  the  rail- 
road to  observe.  If  the  litatute  law  of  the 
state  has  prescribed  that  a  street  railway 
must  ring  Its  bell,  or  take  any  other  means 
of  giving  special  notice  of  its  coming,  that  be- 
comes an  imperative  duty  of  the  railroad,  and 
they  cannot  neglect  that  without  being  guil- 
ty of  negligence;  but  it  may  cross  a  street 
without  doing  any  special  thing,  unless  that 
special  thing  is  dictated  by  common,  ordinary 
prudence." 

The  errors  assigned  are:  (1)  In  charging 
that  a  street  railway  must  give  some  signal 
at  a  crossing;  (2)  in  charging  that  it  Is  the 
duty  of  a  street  railway  to  do  whatever  a 
steam  railway  would  do  to  signal  the  ap- 
proach ctf  its  cars  to  a  crossing,  thereby  im- 
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posing  on  defendant  a  higher  degree  of  care 
than  the  law  requires;  (3)  in  suggesting  spe- 
cific acts,  which  defendant  should  do  to  warn 
the  people  that  its  cars  are  about  to  cross 
the  street;  (4)  in  charging  that  ft  railroad 
company  must  do  what  the  statute  law  pre- 
scribes, or  be  held  guilty  of  negligence,  with- 
out telling  the  Jury  that  there  is  no  statute 
requiring  a  street  railway  to  giye  signals  at 
a  crossing. 

The  charge  of  a  Judge  should  be  construed 
as  a  whole  and  in  the  light  of  the  testimony 
in  the  case.  Sections  551  and  559  of  the  or- 
dinances of  the  city  were  in  evidence.  Sec- 
tion 551  provides,  in  part,  that  drivers  of 
cars  "shall  not  run  the  cars  at  a  speed  great- 
er than  six  miles  an  hour  (subsequently 
amended  so  that,  at  the  time  of  this  accident, 
the  speed  allowed  was  not  exceeding  10  miles 
an  hour  on  sSlain  street,  and  20  miles  an  hour 
on  other  streets)  and  shall  use  all  exertions 
to  avoid  collisions,  giving  due  notice  to  the 
drivers  of  other  vehicles  and  foot  passengers 
to  prevent  the  same."  Section  559  provides 
that  "the  conductor  and  motorman  or  driver 
of  each  car  shall  keep  a  vigilant  watch  of  all 
vehicles  and  persons  on  foot,  especially  chil- 
dren, either  on  the  track  or  moving  towards 
it,  and,  on  the  first  appearance  of  danger  to 
such  vehicles  or  persons,  the  car  shall  be 
stopped  in  the  shortest  time  possible,"  etc. 
When  read  in  the  light  of  these  circumstan- 
ces and  of  the  testimony  which  tended  to 
show  that  plaintiff's  wagon  was  approaching 
the  track  for  the  purpose  of  crossing  at  a 
street  crossing,  and  that  he  was  seen  by  the 
conductor  and  motorm-an  in  ample  time  to 
warn  him  of  the  approach  of  the  car,  and 
that  no  such  warning  was  given,  and  that  the 
car  was  not  under  control,  it  will  be  seen 
that  the  charge  was  free  from  eitber  of  the 
errors  assigned.  The  ordinance  of  the  city, 
within  its  territorial  limits,  has  the  force  and 
effect  of  statutes.  Under  the  circumstances, 
they  required  proper  warning  to  be  given  of 
the  approach  of  the  car  to  the  crossing.  In 
charging  "whatever  a  railroad  of  ordinary 
prudence  would  use  (as  a  means  of  warning 
people  that  its  cars  are  about  to  cross  a 
street)  a  street  railway  is  bound  to  use,"  the 
court  did  not  impose  upon  defendant  the  duty 
of  doing  what  a  steam  railroad  of  ordinary 
prudence  would  do.  The  Isolated  sentence 
quoted  might  possibly  be  so  construed;  but, 
when  considered  in  connection  with  the  con- 
text, it  clearly  appears  that  the  word  "rail- 
road*' was  used,  not  only  in  that  sentence,  but 
In  other  parts  of  the  charge  above  quoted,  in- 
terchangeably with  the  words  "street  rail- 
way,'* and  that  it  was  not  Intended  to  convey 
and  did  not  convey  the  idea  that  ajppellant 
was  to  be  held  to  the  same  degree  of  care  as 
a  steam  railroad. 

Tlie  standard  of  care  to  which  the  Jury 
were  told  the  defendant  should  be  held  was 
that  fixed  by  law— ordinary  prudence.     The 


Jury  were  not  told  that  defendant  should  do 
any  q;)ecific  thing  to  signal  the  approach  of 
its  cars,  but  that  if  a  railroad  of  ordinary 
prudence  would  do  it  by  ringing  the  gong,  or 
blowing  cue  whistle,  or  putting  a  watchman 
there,  or  some  person  to  walk  in  front  of  the 
car,  till  it  had  passed  the  crossing,  then  the 
defendant  should  do  that,  and,  as  if  further 
to  emphasize  the  standard  of  care  required^ 
the  court  added:  "Whatever  ordinary  pru- 
dence would  dictate  is  what  it  Is  the  duty  of 
the  railroad  to  observe."  In  illustrating  the 
force  and  effect  of  the  ordinances,  the  court 
told  the  Jury  that,  if  a  statute  prescribes  the 
doing  of  some  particular  thing,  the  railroad 
cannot  neglect  it,  without  being  guilty  of  neg- 
ligence; but,  as  the  ordinances  in  evidence  do 
not  require  the  giving  of  any  particular  sig- 
nal, he  adds:  "But  It  may  cross  a  street 
without  doing  any  special  thing,  unless  that 
special  thing  is  dictated  by  common  ordinary 
prudence."  We  do  not  think  the  defendant 
was  prejudiced  by  the  instruction. 

The  preliminary  statement  of  the  testimony 
shows  there  was  no  error  in  submitting  thf 
question  of  punitive  damages  to  the  Jury 

Judgment  affirmed. 

(86  S.  C.  46- 1 

MILLS  V.  ATLANTIC  COAST  LINE  RY.  CM  I, 

(Supreme  Court  of  South  Carolina.     April   6, 

1910.) 

1.  Negliobncx  (8  100*)— Direction  of  Veb- 

DICT. 

In  a  personal  injury  action  against  a  rail- 
road, where  the  evidence  tended  to  show  a  con- 
scious and  reckless  failure  of  defendant's  train 
crev7  to  use  due  care,  the  refusal  to  direct  a 
verdict  on  the  ground  of  plaintiflTs  contributory 
negligence  was  proper,  contributory  neglieence 
not  being  a  defense  where  defendant  willfully 
or  recklessly  disregards  its  duty;  and  the  fact 
that  the  verdict  was  for  compensatory  damages 
only,  thus  excluding  the  idea  that  the  injury 
was  willfully  inflicted,  did  not  render  the  mllDg 
erroneous. 

fEd.  Note.— For  other  cases,  see  Negligenoa, 
Cent.  Dig.  §  85:    Dor.  Dit.  §  10O.*l 

2-  Cabriebs  (S  280*)— Carriage  of  Passen- 
qers—Care  Required  of  Carrier. 

A  carrier  is  bound,  to  exercise  the  highest 
degree  of  care  to  protect  its  passengers. 

[EJd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1085-1117 ;  Dec.  Dig.  §  280.*] 

3.  Master  and  Servant  (§§  101,  102*)— Inju- 
ries TO  Servant— Duty  of  master. 

A  master  is  bound  to  ezerci£(e  ordinary 
care  not  to  injure  a  servant. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  173-184 ;  Dec  Dig.  §S 
101,  102.*] 

4.  Master  and  Servant  (|  229*)— Injuries 
to  Servant^Duty  of  Servant— Care  Re- 
quired. 

A  servant  must  exercise  ordinary  care  un- 
der the  circumstances,  in  i^erforming  the  du- 
ties of  his  employment,  to  avoid  being  injured. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  674;   Dec.  Dig.  §  229.*! 

5.  Master  and  Servant  (§  296*) — ^Injuries 
to  Servant— Instructions. 

In  a  railroad  en^inppr's  action  for  Injuries 
in  a  follision  betwepn  his  train  and  a  freight 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  ft  Am.  D  gs.  lSo7  to  date,  ft  Reporter  Indexes 
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train,  plaintiff  testified  he  discorered  the  freight 
train  about  75  yards  distant,  when  he  was  at 
least  a  quarter  of  a  mile  from,  a  switch  and 
could  have  stopped  his  train  within  250  yards; 
that  he  saw  no  switch  signal,  and  was  about 
to  shut  off  steam  when  he  discovered  the  train 
which  intervened  between  him  and  the  switch. 
Defendant's  rule  provided  that  a  signal  imper- 
fectly displayed,  or  the  absence  of  a  signal  at  a 
place  where  a  signal  is  usually  shown,  must  be 
regarded  as  a  stop  signal.  Heidi  that  an  in- 
struction that,  if  the  signal  at  the  switch  was 
displayed,  or  there  was  no  signal  there,  it  was 
plaintiff's  duty  to  observe  the  signal  as  dis- 
played, or  stop  if  it  was  not  displayed,  and  that 
if  his  failure  to  do  so  contributed  to  the  injury 
as  a  proximate  cause,  he  could  not  recover,  was 
properly  refused  without  the  qualification  sub- 
mitting to  the  jury  whether  plaintiff  was  negli- 
gent with  respect  to  the  observance  of  the  rule. 
[Ed.  Note.— For  other  caseB»  see  Master  and 
Servant,  Dec.  Dig.  §  29G.*] 

6.  Appeal  and  Brsor  (5  1004*)— Bindings  of 
Fact— Amount  of  Vebdict. 

The  Supreme  Court  has  no  power  to  correct 
a  verdict  on  the  ground  that  it  Is  excessive,  un- 
less it  is  so  grossly  excessive  as  to  authorize  an 
inference  that  it  is  the  result  of  prejudice  Or 
caprice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  8944-^947;  Dec.  Dig.  S 
1004.*] 

7.  New  Tbxal  (8  72*)— Verdict  Ck>NTBABT  to 
Evidence— CoNTBiBUTORY  Negligence. 

In  a  personal  injury  action,  it  is  not  error 
to '  refuse  a  new  trial  on  the  ground  of  con- 
tributory negligence,  unless  the  evidence  is  so 
conclusive  that  contributorv  negligence  is  the 
only  reasonable  infarence  of  which  the  evidence 
is  susceptible. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  146-148;   Dec.  Dig.  8  72.*] 

&  Master  and  Servant  (§  243*)— Injuries 
to  Servant— Contribxttory  Negligence- 
Failure  TO  Obey  Rules. 

It  is  the  duty  of  the  servant  to  obey  rules 
of  the  master  not  abrogated  or  waived,  and 
promulgated  for  the  safety  of  the  servants  and 
those  affected  by  the  operation  of  the  business, 
in  the  absence  of  emergency  or  higher  obliga- 
tion which  would  excuse  failure  to  obey,  and 
disobedience  to  such  rules  which,  combined  with 
the  master*s  negligence,  proximately  caused  the 
injury  to  the  servant  is  generally  held  to  con- 
stitute contributory  negligence  as  a  matter  of 
law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i§  75^775;  Dec  Dig.  9 
243.  ♦] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Charleston  County ;  D.  B.  Hydrlck,  Judge. 

Action  by  Ia  A.  Mills  against  the  Atlantic 
Coast  Line  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
(limed. 

See,  also,  82  S.  a  126,  63  S.  E.  80S. 

WIllcox  &  Wlllcox,  W.  Huger  Fltz  Simons, 
T.  Moultrie  Mordecal,  and  Henry  B.  Davis, 
for  appellant  Legare,  Holman  &  Baker,  for 
respondent 

JONBS,  C.  J.  On  the  night  of  the  14th 
day  of  August,  1906,  plaintiff  was  In  the  em- 
ployment of  defendant  as  engineer  operat- 
ing one  of  its  fast  express  and  passenger 
trains.  No.  S9.  running  from  Charleston  to 


Savannah.  Approaching  Hardeevllle,  S.  C, 
which  Is  a  Junctional  point  with  the  South- 
em  Bailway,  and  going  40  miles  an  hour, 
this  train  ran  Into  the  rear  end  of  defend- 
ant's freight  train  occupying  the  main  line. 
After  reversing  his  engine,  plaintiff  jumped 
from  the  same,  and  in  the  fall  received  cer- 
tain personal  injuries  alleged  to  be  serious 
and  permanent  This  action  waa  brought  to 
recover  damages,  alleging  that  the  Injuries 
resulted  from  defendant's  negligence  and 
reclLlessness  In  permitting  the  freight  train 
to  occupy  the  main  line,  on  the  schedule 
time  to  the  passenger  train,  without  warn- 
ing. Defendant  made  answer,  admitting  the 
employment  of  plaintiff,  the  collision,  the 
fact  that  some  injury  was  sustained,  but  de- 
nied that  the  injuries  were  so  serious  as  al- 
leged, denied  the  negligence  alleged,  and  al- 
leged contributory  negligence  of  plaiutiff  in 
falling  to  keep  a  proper  lookout,  and  to  ob- 
serve the  warning  lights  upon  the  rear  end 
of  the  freight  train,  and  In  failing  to  stop 
his  engine  before  collision.  The  Jury  ren- 
dered a  verdict  as  follows:  "We  find  for 
the  plaintiff  In  the  sum  of  eighteen  thousand 
dollars  as  compensative  damages" — which 
the  circuit  court  refused  to  disturb  on  the 
motion  for  new  trial. 

Appellant's  first  exception  to  the  Judgment 
entered  is  that  a  verdict  should  have  been 
directed  In  favor  of  defendant,  because  there 
was  no  proof  of  willfulness,  and  because  the 
evidence  was  conclusive  that  plaintiff  was 
guilty  of  contributory  negligence  in  failing 
to  observe  the  rules  of  the  company,  especial- 
ly rules  Nos.  10,  27,  and  98.  We  think  there 
was  evidence  of  a  reckless  disregard  of  duty 
by  defendant  In  not  protecting  the  rear  of 
its  freight  train,  as  required  by  the  rules  of 
the  company.  Under  rule  86  the  freight 
train  should  have  been  In  the  side  track, 
clear  10  minutes  before  the  arrival  of  the 
passenger  train,  a  superior  train,  and  rule 
99  provides:  "When  a  train  stops  or  is  de- 
layed under  circumstances  under  which  It 
may  be  overtaken  by  another  train,  the  flag- 
man must  go  back  Immediately  with  stop 
signals  a  sufficient  distance  to  insure  full 
protection.  When  recalled  be  may  return 
to  his  train,  first  placing  two  torpedoes  on 
the  road,  and  planting  a  lighted  fusee  on  tha 
track,  when  the  Gondlti(»is  require  it"  Un- 
der rule  11  the  engineer  of  train  following 
should  st<H>  on  seeing  the  fusee  burning  red* 
and  after  it  burned  out  proceed  cautiously 
until  the  track  is  dear.  The  flagman  of  the 
freight  train  testified  that  the  freight  en> 
gine  at  the  time  of  the  collision  was  mov- 
ing slowly  into  the  siding,  the  engine  having 
Just  turned  into  the  switch,  and  the  train 
was  extending  85  box  car  lengths  on  the 
main  line:  that  he  knew  the  rules;  that 
he  knew  the  passenger  train  was  following; 
that  he  should  have  thrown  out  a  fusee  one- 


*Por  other  cases  see  sam*  topic  and  section  NUMBER  in  Dec.  ft  Am.  D.gs.  19u7  to  date,  A  Reporter  JaAum 
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half  mile  bacd:,  but  that  be  did  not  light  a 
fusee  untU  the  passenger  train  was  right  on 
them,  and  that  the  engineer  of  the  passen- 
ger bad  no  time  to  stop  after  the  fusee  was 
lighted,  and  he  was  standing  on  the  ground 
with  the  lighted  fusee  in  his  hand  at  the 
time  of  the  collision;  that  after  investiga- 
tion the  crew  of  the  freight  train  was  dis- 
charged by  defendant  for  neglect  of  duty. 

The  conductor  of  the  freight  train  testified 
that  his  train  was  inferior  to  No.  89,  and 
that  he  should  have  given  No.  89  10  minutes' 
notice,  and  that  he  should  have  dropped 
fusees  along  the  track,  but  did  not  do  it, 
that  he  knew  that  No.  89  was  coming  be- 
tiind,  and  that  the  freight  train  was  on  the 
time  of  No.  89.  This  witness  also  testified 
that  he  looked  at  his  watch  just  after  the 
collision,  and  it  showed  the  time  to  be  2:44 
a.  m.  He  also  testified  that  there  was  a  red 
lantern  burning  on  the  platform  of  the  cab, 
and  that  the  markers  on  side  at  rear  end  of 
cab  were  burning  red.  The  plaintiff  testified 
that  his  train  was  on  schedule  time;  that 
he  was  due  at  Hardeeville  station  at  2:50; 
that  the  collision  was  about  2:48;  that  he 
was  looking  ahead  and  saw  no  lights  on 
the  cab,  and  was  not  awatb  that  the  freight 
train  was  on  main  line  until  within  75  yards, 
when  the  headlight  of  his  engine  showed  up 
the  cab. 

The  foregoing  testimony  tends  to  show  a 
conscious  and  reckless  failure  of  the  freight 
train  crew  to  observe  the  care  due  under 
the  circumstances.  This  being  so,  it  was  not 
error  to  refuse  to  direct  a  verdict  on  ei- 
ther ground  mentioned,  since  contributory 
negligence  of  plaintiff  would  not  constitute 
a  defense  in  the  event  the  Jury  should  con- 
clude that  defendant  willfully  or  recklessly 
disregarded  its  duty.  It  is  true  the  verdict, 
being  for  compensatory  damages  only,  ex- 
cludes the  idea  that  the  injury  was  willfully 
Inflicted.  Poster  v.  TeL  Co.,  T7  S.  C.  63.i 
But  on  the  motion  to  direct  a  verdict  the 
court  could  not  assume  that  such  would  be 
the  finding.  It  follows  also  that  the  second 
exception,  which  alleges  error  in  refusing 
defendant's  request  to  charge  the  Jury  that 
there  was  no  evidence  of  willfulness,  cannot 
be  sustained. 

Defendant's  seventh  request  to  charge  was 
as  follows:  "(7)  The  rules  of  the  company 
provide,  referring  to  rule  27,  which  is  in 
evidence,  that  'a  signal  imperfectly  display- 
ed, or  the  absence  of  a  signal  at  a  place 
where  a  signal  is  usually  shown,  must  be 
regarded  as  a  stop  signal,  and  the  fact  re- 
ported to  the  superintendent'  If  the  jury 
should  find  that  the  danger  signal  at  the 
switch  was  displayed,  or  that  there  was  an 
absence  of  any  signal  at  such  point,  where 
a  signal  should  have  been,  it  was  the  duty 
of  the  engineer  to  observe  the  signal  so  dis- 
played, or  stop,  as  required  by  the  rule,  if 
it  was  not  displayed;  and,  if  his  failure  to 
•do  so  contributed  to  the  accident  and  his 
injury  aa  a  proximate  cause,  he  cannot  re- 
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cover.**  The  charge  as  requested  was  given 
with  this  qualification:  "Provided  you  Und 
as  a  fact  that  ordinary  care  and  diligence 
on  his  part  would  have  observed  it"  Appel- 
lant contends  that  this  was  error  because 
an  engineer  operating  a  passenger  train  is  in 
duty  bound  to  exercise,  not  merely  ordinary 
care,  but  the  highest  degree  of  care,  to  ob- 
serve signals.  Appellant's  contention  would 
be  correct  if  this  was  a  suit  by  a  passenger 
against  the  carrier,  in  which  case  the  rule 
of  ^'highest  degree  of  care"  would  apply  to 
the  agents  of  the  carrier.  This  being  a  suit 
by  an  employ^  against  the  employer,  the  rule 
is  that  the  employer  must  exercise  ordinary 
care  under  the  circumstances  not  to  injure 
the  employ^  by  any  breach  of  the  employer's 
duty,  and  reciprocally  the  employ^  must  ex- 
ercise ordinary  care  under  the  circumstances 
to  perform  the  duties  of  his  employment  and 
to  avoid  being  injured.  Furthermore,  the 
charge  was  defective  In  not  explaining 
whether  it  was  the  duty  of  the  engineer  to 
observe  the  switch  signal,  or  absence  of 
switch  signal,  and  stop  immediately  upon 
such  discovery,  or  whether  it  was  the  duty 
of  the  engineer,  on  observing  the  signal  or 
absence  of  signal,  to  stop  before,  passing  the 
switch.  In  this  case  the  freight  train  of 
35  cars,  of  30  or  35  feet  each  in  length,  oc- 
cupied the  main  line  a  probable  distance  of 
400  yards  between  the  switch  and  the  on- 
coming passenger  train.  According  to  plain- 
tiff's testimony  he  discovered  the  presence 
of  the  train  upon  the  track  75  yards  distant 
Plaintiff  was  then  at  least  a  quarter  of  a 
mile  from  the  switch,  and  according  to  his 
testimony  he  could  have  stopped  his  train 
within  ^0  yards.  He  farther  testified  that 
he  saw  no  switch  light,  and,  knowing  the 
rule,  was  about  to  shut  off  steam  when  he 
discovered  the  cab.  Under  such  circumstan- 
ces it  would  have  been  error  to  give  the  in- 
struction requested  without  a  qualification, 
submitting  to  the  Jury  whether  plaintiff  was 
negligent  with  respect  to  the  observance  of 
the  rule  in  question. 

In  the  case  of  St.  Louis,  etc.,  Ry.  Co.  v. 
Dewees,  153  Fed.  66,  82  O.  C.  A.  190,.  the 
engineer,  Dewees,  proceeded  all  the  way  to 
the  switch  at  a  spe^  of  50  to  60  miles  an 
hour,  and  struck  a  freignc  train  after  pass-, 
ing  the  switch.  In  the  case  at  bar  the  en- 
gineer reversed  his  engine  in  ample  time  to 
stop  .before  reaching  the  switch,  and  struck 
an  intervening  freight  train,  which  he  claims 
not  to  have  discovered  in  time  to  avoid  the 
collision.  On  this  theory  of  plaintiff's  case 
the  failure  to  observe  the  presence  or  absence 
of  the  switch  light  earlier  was  not  the  prox- 
imate cause  of  the  injury. 

The  remaining  exception  is  to  the  refusal  of 
the  motion  for  new  trial  made  upon  the  fol- 
lowing grounds:  First  There  is  no  evidence 
showing  negligence  of  the  defendant  company, 
as  alleged  in  the  complaint.  Second.  The 
evidence  shows  that  any  injury  received  by 
Mills,  the  plaintiff  herein,  was  caused  by  the 
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plaintifTs  own  negligence  In  violating,  among 
other  rules  of  the  company,  rules  Nos.  10,  27, 
and  89,  In  that  plaintiff  failed  to  run  his  train 
with  caution,  and  failed  to  observe  the  sig- 
nals of  danger  which  were  duly  displayed, 
which  acts  of  negligence  of  the  plaintiff,  I* 
A.  Mills,  contributed  to  the  accident  and  to 
his  injury,  if  any  received,  as  a  proximate 
cause  thereof,  without  which  said  accident 
and  Injury  would  not  have  happened.  Third. 
The  entire  evidence  shows  that  the  accident 
and  Injury,  If  any  received  by  the  plaintiff. 
Mills,  were  due  to  the  negligence  of  the  plain- 
tiff. Mills,  as  the  entire  cause.  Fourth.  There 
Is  no  evidence  showing  that  the  plaintiff. 
Mills,  was  Injured  in  the  manner  alleged  in 
the  complaint,  or  received  and  suffered  from 
the  injuries  alleged  In  the  complaint.  Fifth. 
The  verdict  Is  grossly  excessive.  These  speci- 
fications do  not  require  any  extended  notice, 
unless  it  be  the  second.  There  was  testimony 
of  defendants  negligence  or  recklessness  as 
alleged  in  the  complaint,  and  that  such  neg- 
ligence or  recklessness  was  a  proximate  cause 
of  the  Injuries  alleged  In  the  complaint  It 
cannot,  therefore,  be  said  that  the  Injury  re- 
sulted solely  from  the  negligence  of  plaintiff. 
Whatever  may  be  our  Individual  opinion  as 
to  the  extent  of  the  Injuries  received  by 
plaintiff,  the  question  was  one  for  the  Jury, 
and  the  circuit  court  has  refused  to  disturb 
the  verdict.  It  has  been  repeatedly  deter- 
mined that  this  court  has  no  power  to  cor- 
rect a  verdict  on  the  ground  that  It  is  ex- 
cessive, unless  It  Is  so  grossly  excessive  as  to 
authorize  an  Inference  that  It  is  the  result  of 
prejudice  or  caprice.  We  cannot  say  that 
the  verdict  is  excessive  In  that  sense.  The 
second  specification  has  given  us  most  con- 
cern, since  the  verdict  of  the  Jury  excludes 
willfulness,  in  which  case  it  becomes  neces- 
sary to  consider  whether  plaintiff  was  guilty 
of  contributory  negligence  as  matter  of  law. 
It  is  not  error  of  law  to  refuse  a  new  trial 
on  this  ground,  unless  the  evidence  is  so  con- 
clusive that  contributory  negligence  by  plain- 
tiff is  the  only  reasonable  Inference  of  which 
the  evidence  Is  susceptible. 

In  refusing  a  new  trial  the  circuit  court, 
Judge  Hydrick  presiding,  held:  "In  view  of 
the  testimony  plaintiff  was  guilty  of  con- 
tributory negligence  In  failing  to  observe  the 
lights  (which  I  believe  were  In  rear  of  the 
cab),  and  in  falling  to  have  his  train  under 
control  while  approaching  a  Junction .  point, 
and  while  running  within  the  yard  limits; 
and  the  defendant's  agents  and  servants  were 
guilty  of  recklessness,  and  a  conscious  fail- 
ure to  observe  due  care  for  the  protection  of 
plaintiff's  train,  In  being  on  the  main  line 
with  the  freight  train  on  the  time  of  his 
train,  without  exercising  the  precautions  re- 
quired by  the  rules  of  the  company.  How- 
ever, there  was  testimony  and  the  want  of 
testimony  on  the  issue  of  contributory  negli- 
gence, upon  which  the  Jury  might,  especially 
if  they  believed  the  plalntlfiTs  testimony,  have 
acquitted  the  plaintiff  of  contributory  negli- 


gence." We  concur  In  this  last  view  of  the 
testimony.  It  appears  that  rule  10  of  the  de- 
fendant company  provides  that  "a  red  signal 
or  signals  displayed,  require  an  engineer  to 
stop."  Rule  27  provides;  "A  signal  imper- 
fectly displayed  or  the  absence  of  a  signal 
where  a  signal  is  usually  shown,  must  be  re- 
garded as  a  stop  signal,  and  the  fact  report- 
ed to  the  superintendent."  Rule  98  provides 
that:  "Trains  must  approach  the  end  of  a 
double  track.  Junction,  railroad  crossings  and 
drawbridges  prepared  to  stop  unless  switches 
and  signals  are  right  and  the  trad^  Is  clear. 
Where  required  by  law  trains  must  stop.** 
It  is  undoubtedly  the  duty  of  the  servant  to 
render  obedience  to  the  rules  of  the  master, 
which  are  reasonable,  not  abrogated,  or  waiv- 
ed, promulgated  for  the  safety  of  the  servants 
and  those  affected  by  the  operation  of  the 
master's  business,  known  to  the  servant  ac- 
tually or  constructively,  when  the  servant  is 
chargeable  with  notice  of  the  existence  of 
conditions  the  rules  were  framed  to  meet, 
and  when  there  exists  no  emergency  or  high- 
er obligation  which  should  excuse  failure  to 
obey.  1  Labatt,  Master  and  Servant,  |  865; 
Carson  v.  So.  Ry.  Co.,  68  S.  C.  55,  46  S.  E. 
525 ;  Wilson  v.  Hy.  Co.,  73  S.  C.  481,  53  S.  E. 
968.  "It  concerns  the  public  safety  that 
courts  should  not  sanction  the  attempts  of 
employes  of  railroad  companies  to  waive  or 
disregard  any  of  the  rules  adopted  for  the 
protection  from  injury  of  the  employ^  them- 
selves as  well  as  passengers."  Stephens  v. 
Southern  Ry.,  82  S.  C.  548,  64  S.  E.  601. 
Disobedience  of  rules  by  a  servant  which, 
combined  with  the  negligence  of  the  master, 
proximately  causes  him  injui^  will  generally 
be  held  by  the  courts  to  be  contributory  neg- 
ligence as  matter  of  law.  1  Labatt,  |  365  et 
seq.,  and  notes ;  3  Elliott  on  Railroads,  {  1282; 
Beach  on  Contributory  Neg.  {  141,  with  nu- 
merous authorities  cited  In  appellant's  brief. 
These  salutary  principles,  however,  do  not 
require  a  reversal  in  this  case.  We  have  al- 
ready shown,  with  reference  to  the  alleged 
failure  of  plaintiff  to  observe  the  presence 
or  absence  of  the  switch  light,  that  plain- 
tiff's testimony  made  an  issue  for  the  Jury, 
as  he  claimed  to  have  observed  the  absence 
of  the  switch  light,  and  was  preparing  to 
obey  the  rule  In  time,  when  the  greater  emer- 
gency arose  which  caused  him  to  reverse  his 
engine  and  Jump  for  his  life. 

With  respect  to  the  red  lights  on  the  rear 
end  of  the  freight  train,  while  the  freight 
train  crew  testified  that  tfie  lights  were  burn- 
ing, plaintiff  testified  that  he  was  looking 
forward  and  saw  no  lights,  •  Were  those 
lights  burning?  If  burning,  were  they  too 
dimly  burning  to  enable  plaintiff,  exercising 
due  care,  to  observe  them  in  time?  Which 
is  most  probable,  that  the  freight  train  crew 
should  neglect  to  properly  display  the  rear- 
end  lights,  or  that  plaintiff  should  rush  tils 
train,  loaded  with  human  freight,  into  the 
obstructing  train,  if  its  warning  lights  were 
burning?    These  were  matters  for  the  Jury, 
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and  the  clrcalt  court  committed  no  error  of 
law  In  refusing  to  set  aside  the  verdict 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

HYDRIGE^  J.,  did  not  sit  in  this  case. 


(152  N.  a  748) 

BAILEY  et  al.  ▼.  HOPKINS  et  al. 

(Supreme  Court  of  North  Carolina.    March  81, 

1910.) 

1.  Appeal  and  Ebbob  (|  1008*)— Review— 

Findings  of  Fact. 

The  findings  of  fact  of  the  trial  court  are 
conclusive,  except  when  there  is  no  evidence 
to  support  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3955;    Dec  Dig.  §1008.*] 

2.  BOTTNDABIKS    (8    8*)— StBEAMS— DISTANCES. 

Under  the  call  in  a  grant:  ''Beginning  at  a 
stake  and  three  chestnuts  on  the  banks  of  T. 
river,  at  the  state  line  near  the  month  of  S. 
R.  creek;  and  runs  south  25  E.  with  said  line 
220  poles  to  a  stake  in  said  line"— the  line 
called  for  follows  the  meanders  of  S.  R.  creek, 
which  is  the  state  line,  and  stops  at  the  end 
of  220  poles,  and  not  by  measurmg  a  straight 
line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ii  66,  67;  Dec.  Dig.  9  8.*] 

3.  Judgment  (|  518*)— Method  or  Attaok. 

Plaintiff  in  an  action  to  quiet  title,  the 
pleadings  in  which  neither  aver  nor  refer  to  any 
irre^farity  in  the  partition  proceeding  under 
the  judgment  in  which  defendants  claim,  cannot 
attack  such  judgment  on  the  ground  that  the 
affidavit  for  publication  for  the  defendants 
therein  was  defective,  as  in  the  absence  of  fraud 
an  attack  on  it  can  he  made  only  by  a  motion 
in  the  cause  in  which  it  was  rendered,  and  not 
by  an  independent  action,  much  less  collaterally 
and  incidentally. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  !i  961,  962;   Dec.  Dig.  §  518.*] 

4.  Judgment  (8  522*)— Attack— TnrE. 

An  attack  on  a  judgment  on  the  eround 
that  the  affidavit  for  publication  for  the  defend- 
ants therein  was  defective,  made  a  quarter  of  a 
century  after  the  judgment  was  rendered,  is  not 
within  a  reasonable  time. 

[Eid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  965 ;   Dec.  Dig.  t  522.*] 

6.  Judgment  (§  494*)— Attack— Pabties. 

An  attack  on  a  judgment  in  partition,  on 
the  ground  that  the  affidavit  for  publication  for 
the  defendants  therein  was  defective,  may  not 
be  made  by  one  not  a  party  to  the  proceedmg. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Gent  Dig.  9  982 ;   Dec  Dig.  i  494.*] 

6.  Quieting  Titub  (§  29*)- Action  to  Re- 
move Cloud— Limitations. 

Though  the  10-year  statute  of  limitation 
to  an  action  to  remove  cloud  on  title,  under 
Laws  1S93,  c.  6>  providing  that  an  action  may 
be  brought  by  any  ];>erson  against  another  who 
claims  an  interest  in  real  estate  adverse  to  him, 
to  determine  such  adverse  claim,  would  be  good, 
had  defendants  not  a  second  time  claimed  the 
title  within  10  years  of  the  first  claim,  such 
second  claim  would  allow  of  the  action  within 
10  years  thereafter. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tie,  Cent.  Dig.  9  63 ;   Dec.  Dig.  8  29.*] 

Appeal  from  Superior  Court,  Graham 
County;   Peebles,  Judge. 

Action  by  J.  -S.  Bailey  and  others  against 
W.  R.  Hopkins  and  others.    From  the  Judg- 


ment, both  parties  appeal.  Affirmed  on  plain- 
tiffs* appeal  and  modified  and  affirmed  on  de- 
fendants' appeal. 

Adams  &  Adams,  J.  H.  Merrimon,  and 
Avery  &  Avery,  for  plaintiffs.  Davidson. 
Bourne  &  Parker,  F.  A.  Sondley,  and  Dll- 
lard  &  Bell,  for  defendants. 

CLARK,  C  J.  This  Is  a  contest  over  some 
timber  lands,  lying  on  Cheoah  and  Tennes- 
see rivers  in  Graham  county.  The  plaintiffs* 
chief  claim  Is  under  an  entry  numbered  920 
and  the  defendants*  under  entry  numbered 
1,035.  These  entries  were  of  "Cherokee" 
lands,  and  were  both  made  June  1,  1853,  the 
first  day  these  lands  were  opened  to  entry. 
Bntry  1,035  embraced  a  large  scope  of  coun- 
try, and  specified  that  8  other  entries  al- 
ready made  were  excepted.  After  excepting 
entry  920  and  other  entries,  as  found  by  the 
referee,  the  acreage  left  to  the  defendants, 
claiming  under  1,035  comes  up  to  that  speci- 
fied therein.    The  cause  was  referred  to  W. 

D.  Turner,  Esq.,  under  the  Code.  He  made 
a  very  full  and  careful  report  Both  sides 
filed  numerous  exceptions  to  the  findings  of 
fact  and  conclusions  of  law.  His  honor  over- 
ruled all  the  exceptions  of  the  defendants, 
and  sustained  on  plaintiffs*  part  one  excep- 
tion of  fact  and  one  of  law,  which  action  the 
defendants  added  to  their  exceptions  on  ap- 
peal to  this  court.  Both  sides  filed  excep- 
tions to  his  honor's  Judgment  The  Judge's 
findings  of  fact  are  conclusive,  except  when 
there  is  no  evidence  to  sustain  it,  which  we 
do  not  find  to  be  the  case  here,  and  would 
not  likely  be  the  case,  when  the  parties  have 
been  represented  by  so  many  able  counsel 
and  the  cause  has  been  twice  argued  fully 
and  elaborated  before  the  very  careful  and 
able  and  experienced  gentlemen  who  were 
the  referee  and  the  Judge  who  reviewed  hi?* 
findings  in  this  case.  This  eliminates  the 
bulk  of  the  exceptions,  for  many  of  the  ex- 
ceptions to  the  conclusions  of  law  are  based 
upon  the  hypothesis  of  erroneous  finding  of 
facts  or  failure  to  find  facts.  Thornton  v. 
McNeely,  144  N.  C.  622,  57  S.  B.  400;  Frey 
V.  Lumber  Co.,  144  N.  C.  T59,  57  S.  B.  464; 
Henderson  v.  McLain,  146  N.  C.  329,  59  S. 

E.  873.  The  record  Is  very  voluminous — 
some  800  printed  pages — but  after  careful 
consideration  of  the  many  exceptions,  oa 
both  sides,  and  with  the  aid  of  the  oral  ar- 
gument and  very  full  briefs  we  do  not  think 
that  the  Judgment  below  should  be  disturbed 
on  either  appeal. 

The  referee  found  that  entry  920  lay  with- 
in the  limits  of  the  outer  boundaries  of  1,035, 
and  that  the  plaintiffs  and  those  under  whom 
they  claim  had  been  in  possession  thereof 
under  color  of  title  for  more  than  7  years 
holding  adversely.  He  also  found  that  the 
defendants  had  been  in  possession  of  that 
part  of  No.  1,035  included  in  the  boundaries 
found  by  him  as  its  true  boundaries  exclud- 
ing the  lands  above  held  to  be  excepted  from- 
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the  limits  of  1,035,  for  more  than  7  yeftrs 
under  color  of  title,  holding  adversely.  He 
laid  down  on  the  map  sent  up  the  boundaries 
of  both  tracts  as  he  found  them  to  be,  and 
the  dividing  line  between  920  and  1,035. 
The  referee  also  made  findings  of  fact  and 
of  law  as  to  other  tracts — 1.726,  1,727,  and 
1,909 — as  to  which  he  was  confirmed  by  the 
Judge,  and  in  which  we  find  no  error. 

Upon  the  plaintiffs*  exceptions,  his  honor 
found  that  the  first  line  called  for  should 
"follow  the  meanders  of  Slick  Rock  creek 
(the  state  line)  and  stop  at  the  end  of  220 
poles  and  not  by  measuring  a  straight  line." 
The  language  of  the  call  was:  "Beginning  at 
a  stake  and  3  chestnuts  on  the  bank  of  Ten- 
nessee river,  at  the  state  line  near  the  mouth 
of  Slick  Rock  creek;  and  runs  south  25  E. 
with  said  line  220  poles  to  a  stake  in  said 
line."  The  evidence  was  that  Slick  Rock 
creek  Is  the  state  line.  We  concur  with  the 
judge.  This  was  a  boundary  of  another  tract 
(Grant  611)  and  was  only  material  as  locat- 
ing the  beginning  corner  of  No.  920.  The 
correction  thus  made,  somewhat  modifies, 
though  not  greatly,  two  or  three  lines  of  920 
as  found  by  the  referee.  The  plaintiffs  con- 
tend that  the  Judgment  of  the  court  did  not 
embrace  this  modification.  Of  course,  the 
final  Judgment  entered  below  must  conform 
to  this  change  of  boundary  to  accord  with 
the  findings  of  the  judge. 

The  plaintiff  excepted  to  the  findings  of 
the  referee  that  he  held  that  the  Judgment  in 
the  partition  proceeding  in  Bartlett  v.  Peet 
(under  the  decree  of  sale  and  confirmation  in 
which  and  administrator's  deed  In  1882  the 
defendants  claim)  could  not  be  collaterally 
attacked  In  this  case,  upon  allegation  that 
the  affidavit  for  publication  for  the  defend- 
ants therein  (the  heirs  of  W.  H.  Feet,  who 
were  nonresidents)  was  defective.  His  honor, 
reversing  the  referee  on  this  point,  held  that 
the  proceeding  was  void.  The  point  was 
elaborately  discussed  on  appeal.  We  think 
the  court  erred  in  overruling  the  referee, 
whose  ruling  upon  this  point  we  reinstate. 
This  action  was  not  brought  to  vacate  the 
proceedings  in  Bartlett  v.  Peet,  and  the  plead- 
ings do  not  contain  any  averment  of  irregu- 
larity or  Invalidity,  nor  any  reference  In  re- 
gard thereto.  In  fact  an  attack  upon  it  could 
only  be  made  (unless  for  fraud,  which  is  not 
alleged)  by  a  motion  in  the  cause,  and  not  by 
an  Independent  action,  much  less  collaterally 
and  Incidentally  in  this  action.  Rackley  v. 
Roberts,  147  N.  C.  201,  60  S.  E.  975;  Har- 
grove v.  Wilson,  148  N.  O.  489,  62  S.  E.  520. 
Besides,  such  proceedings.  If  taken  In  the 
proper  mode,  would  be  too  late.  The  petition 
in  Bartlett  v.  Peet  was  begun  March  30,  1871, 
the  decree  of  sale  was  made  June  5, 1871,  and 
the  sale  made  was  confirmed  July  9,  1881. 
Deed  to  the  purchaser  was  made  in  Decem- 
ber, 1881,  and  registered  February  11,  1882. 
Nearly  a  quarter  of  a  century  elapsed  before 


this  action  was  begun.  It  has  been  often  held 
that  an  attack  is  not  brought  within  a  rea- 
sonable time  after  the  lapse  of  20  years. 
England  v.  Gamer,  90  N.  C.  197;  Yarbor- 
ough  V.  Moore,  151  N.  O.  116,  65  S.  E.  763. 
There  are  no  merits,  for  the  order  of  sale 
was  based  upon  a  valid  Judgment  against  the 
deceased.  Even  if  the  attack  had  been  made 
by  a  proper  party  in  a  reasonable  time,  and 
merits  had  been  shown,  the  record  here  re- 
cites that  ^'service  had  been  had  by  publica- 
tion." Smathers  v.  Sprouse,  144  N.  C.  637, 
57  S,  E.  392;  Harrison  v.  Hargrove,  120  N. 
C.  96,  26  S.  E.  936,  58  Am.  St.  Rep.  781. 
Nor  could  the  plaintiffs  in  this  action  take 
steps  to  impeach  a  proceeding  to  which  they 
are  strangers. 

There  is  further  error  In  the  ruling  of  the 
Judge  as  to  said  tract  1969,  in  that  he  held 
that  the  Gilberts  held  an  undivided  one-half 
interest  therein.  The  Gilbert  heirs  had  been 
permitted  at  fall  term,  1907,  to  file  an  an- 
swer, by  order  of  Judge  Ck)Oke,  on  the  condi- 
tion, recited  therein,  that  they  should  only 
defend  the  title  as  against  the  plaintiffs,  but 
should  not  raise  an  issue  as  between  them- 
selves and  their  codefendants,  as  to  which 
litigation  was  already  pending  when  this  ac- 
tion was  begun,  and  Is  still  pending  in  the 
United  States  Circuit  Court,  and  this  court 
leaves  that  point  undecided. 

As  to  the  plea  of  the  10-year  statute  of 
limitations  to  an  action  to  remove  cloud  up- 
on title  (Laws  1803,  c.  6),  If  the  defendants 
had  not  again  claimed  title  within  10  years 
the  bar  would  be  good.  As  they  have,  the 
statute  does  not  apply,  and  it  is  immaterial 
that  they  also  made  such  claim  before  the 
10  years.  A  landowner  cannot  be  expected 
to  bring  action  against  every  man  who,  while 
not  in  possession,  shall  declare  he  claims  an 
interest  in  the  property,  under  penalty  to 
the  owner  after  the  lapse  of  10  years  of  be- 
ing barred  of  action  for  a  later  assertion  of 
tltie. 

We  have  not  failed  to  consider  any  of  the 
numerous  questions,  which  have  all  been  so 
earnestly  pressed  upon  us.  But  most  of 
them  are  eliminated  by  the  findings  of  fact, 
and  we  do  not  consider  it  necessary  to  dis- 
cuss others. 

The  appellants  in  each  case  will  pay  their 
own  costs.  In  plaintiffs'  appeal,  aflSirmed.  In 
defendants'  appeal,  modified  and  afilrmed. 


(162  N.  C.  258) 
In  re  HERRING'S  WTLU 

(Supreme  Court  of  North  Carolina.    March  81, 

1910.) 

1.  Wills  ({  81d*>— Pbobatb  Pboceediicob— 
Issues. 

The  number  and  form  of  issues  in  proceed- 
ings to  probate  a  will  rest  in  the  discretion  of 
the  court,  if  every  phase  of  the  contention  could 
have  been  and  was  presented,  and  the  issue 
whether  '  the  paper  writing  propounded  is  in 
every  part  thereof  the  last  will  and  testament 
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of  deceased  is  the  usual  one,  bat  is  not  re- 

a  aired  by  any  statute  or  rule  of  practice,  and 
tie  presiding  judge  was  within  the  scope  of  his 
aathority  and  his  duty  in  submitting  the  issues 
whether  the  paper  writing  was  signed  and  ex- 
ecuted according  to  law  by  testator,  and,  if 
so,  did  he  have  the  mental  capacity  to  make  a 
will,  and,  if  so,  was  the  execution  of  said  pa- 
per writing  procured  by  undue  influence,  if  the 
judge  thought  it  would  tend  to  make  easier  to 
the.  jury  the  elacidation  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  it  742-749;    Dec.  Dig.  i  316.*] 

2.  Wnxs   (|§   117,    118,   120*)— Execution— 

Attestation. 

The  testator  must  sign  his  will  in  the  pres- 
ence of  witnesses  or  acknowledge  his  signature 
in  their  presence,  though  this  acknowledgment 
need  not  be  in  words,  but  may  be  by  acts  and 
conduct,  and  the  will  must  be  witnessed  in  the 
presence  of  the  testator,  who  must  either  see 
the  witnesses  sign  it  or  be  in  a  position  to  see 
them  sign  it,  and  the  witnesses  must  also  sign 
as  witnesses  at  hia  request,  but  testator  need 
not  make  the  request  himself.  ^ 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  11  29^-304.  314r^l7;  Dec  Dig.  U  117, 
118,  120.*] 

8.  Wills  (t  318*)— Pbobatb  PBOcsBDnTO»— 

IlTSTBUCTIONB. 

Where,  in  a  will  contest,  issues  were  sub- 
mitted to  the  jury  as  to  whether  the  writing  of- 
fered for  probate  was  the  last  will  of  deceaent. 
and,  if  it  was  the  last  will,  whether  decedent  had 
the  mental  capacity  to  make  a  will,  the  court 
correctly  instructed  the  jury  that,  if  the^  should 
answer  those  two  issues  in  the  affirmative,  they 
should  answer  the  issue  whether  the  execution 
of  said  paper  writing  was  procured  by  undue 
influence  in  the  negatiye,  there  being  no  sufll- 
clent  evidence  of  undue  influence  in  procuring 
the  execution  of  the  will,  and  the  jury  was  also 
correctly  instructed  that,  if  they  answered  the 
first  and  second  issues  in  the  affirmative,  to  an- 
swer the  issue  whether  the  paper  writing  pro- 
pounded and  every  part  thereof  was  the  last 
will  and  testament  of  decedent,  in  the  affirma- 
tive, as  such  a  finding  was  the  necessary  result 
of  the  finding  upon  the  other  three  issues. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  751-754 ;  Dec  Dig.  i  318*] 

4.  Wills   (|   119*)— Probate  PBOoneoiNos— 

IlTSTBUCTIONB. 

Revisal  1905,  {  8113,  provides  that  a  will 
most  be  ^gned  by  the  testator  or  by  some  one 
in  his  presence,  and  by  his  direction,  **and  be 
salwcribed  in  his  presence  by  two  witnesses  at 
least,  no  one  of  whom  should  be  interested  in 
the  devise  or  bequest  of  the  said  estate,  except 
as  hereinafter  provided."  In  probate  procced- 
ingB  there  was  no  evidence  that  another  paper 
bad  been  substituted  for  the  will  before  it  was 
subscribed  by  the  witnesses,  nor  any  evidence 
to  show  that  the  testator's  signature  was  not 
genuine;  and  there  was  evidence  that  the  wit- 
nesses were  requested  by  testator's  attorney  to 
go  to  his  office  and  sign  testator's  wilL  Held. 
that  the  court  properly  refused  to  instruct  that 
an  acknowledgment  must  be  in  such  a  manner 
as  to  enable  each  of  the  witnesses  to  hear  it, 
and,  moreover,  must  be  actually  heard  by  each 
of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  i  119.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; W.  R.  Allen.  Jud?^. 

The  will  of  W.  I.  Herring,  deceased,  wa« 
propounded  by  T.  J.  Herring  and  others,  and 
contested  br  George  B.  Komegay  and  others. 


Tbe  Jury  found  tlie  •will  to  be  that  of  W.  L 
Herring,  and  6.  B.  Komegay  and  others  ap- 
peal.   AflSrmed. 

Rouse  &  Land,  Aycock  &  Winston,  Roun- 
tree  &  Oarr,  and  Wooten  &  W^ooten,  for  ap- 
pellants. Simmons,  Ward  &  Allen  and  Lof- 
tln,  Varser  &  Dawson,  for  appellee. 

CLARK,  C.  J.  This  is  an  issue  of  devisavit 
vel  non.  The  grounds  alleged  by  the  cave- 
ators as  set  out  In  their  brief  were  nonex- 
ecution,  mental  incapacity,  and  undue  influ- 
ence. The  court  at  first  submitted  one  issue: 
Is  the  paper  -writing  propounded  by  T.  J. 
Herring  and  others,  and  every  part  thereof, 
the  last  will  and  testament  of  William  I. 
Herring  deceased?  After  the  case  had  been 
submitted  to  the  Jury,  the  court  of  its  own 
motion  added  the  following  three  issues: 
(1)  Was  the  paper  writing  offered  for  pro- 
bate as  the  last  will  and  testament  of  W.  I« 
Herring  signed  and  executed  according  to 
law?  (2)  If  so,  did  the  said  Herring  have 
the  mental  capacity  to  make  a  will?  (3|  If 
80,  was  the  execution  of  said  paper  writing 
procured  by  undue  influence?  To  tlie  addi- 
tion of  these  issues  the  caveators  excepted* 

It  is  settled  by  numerous  and  uniform  de- 
cisions that  "the  number  and  form  of  issues 
rest  in  the  discretion  of  the  court  if  every 
phase  of  the  contention  could  have  been  and 
was  presented."  Patterson  v.  Mills,  121  N, 
C.  260,  28  S.  E.  S6S;  Rlttenhouse  v.  Rail- 
road, 120  N.  a  544,  26  S.  B.  922 ;  Humphrey 
V.  Church,  109  N.  C.  132,  13  S.  B.  793;  Den- 
mark V.  Railroad,  107  N.  C.  185,  12  S.  B. 
54.  In  Deaver  v.  Deaver,  137  N.  a  246, 
49  S.  B.  115,  Walker,  J.,  thus  sums  up  tbe 
result  of  our  decisions:  *'It  Is  not  material 
in  what  form  issues  are  submitted  to  the 
Jury,  provided  they  are  germane  to  the  sub- 
ject of  the  controversy,  and  each  party  has 
a  fair  opportunity  to  present  his  version  of 
the  facts  and  his  view  of  the  law,  so  that 
the  case  as  to  all  parties  can  be  tried  on  the 
merits.  Warehouse  Co.  v.  Ozment,  132  N. 
C.  839  [44  S.  B.  681]."  This  has  been  fol- 
lowed in  numerous  cases  since,  among  them 
Lance  v.  Rumbough,  100  N.  C.  25,  63  S.  B. 
354,  and  Bank  v.  Insurance  Co.,  150  N.  C. 
775,  64  S.  B.  902.  The  Issue  first  submitted 
Is  the  usual  one  In  such  cases,  but  Is  not  re- 
quired by  any  statute  or  rule  of  practice, 
and  the  presiding  Judge  was  within  the  scope 
not  only  of  his  authority,  but  of  his  duty,  in 
submitting  tbe  additional  Issues  if  he  thought 
it  would  tend  to  make  easier  to  the  Jury  tlie 
elucidation  of  the  facts.  Revisal,  i  614; 
Railroad  r.  Stroud,  132  N.  C.  416.  43  S.  B. 
913;    Springs  v.  Scott,  132  N.  C.  551,  44  S. 

B.  116. 
It  was  In  evidence  that  G.  B.  Komegay 

and  W.  D.  Raynor  subscribed  their  names 

as  witnesses  In  the  immediate  presence  of 

the  testator  and  of  each  other,  but  that  be 

did  not  sign  It  In  their  presence.    His  honor 


•For  other  casoa  te«  uuuo  topio  and  section  NUMBER  in  Doc.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezea 
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properly  iiuBtructed  the  Jury  that  It  was  *'nec- 
essary  that  he  shoxild  either  sign  his  name 
in  the  presence  of  witnesses,  or  should  ac- 
knowledge his  signature  thereto  In  their 
presence.  If  from  the  evidence  in  this  case 
you  do  not  find  that  he  signed  It,  or  did  not 
acknowledge  It,  In  their  presence,  then  you 
should  find  that  the  paper  writing  Is  not  the 
last  will  and  testament  of  W.  I.  Herring. 
It  Is  not  necessary,  however,  that  this  ac- 
knowledgment be  made  In  words.  The  mak- 
er of  a  will  can  make  an  acknowledgment 
of  his  signature  by  acts  and  conduct  as 
well  as  by  words,  and,  if  you  find  that  there 
was  such  acknowledgment,  that  will  be  suf- 
ficient acknowledgment  under  the  law.  It 
must  also  be  witnessed  in  the  presence  of 
the  party  making  the  will,  and  he  must  ei- 
ther see  the  witnesses  sign  It,  or  he  must 
be  in  a  position  to  see  them  sign  it,  and  to 
see  if  they  are  signing  the  paper  writing 
that  he  signed.  If  you  find  from  the  greater 
weight  of  the  evidence  in  this  case  that  wit- 
nesses were  in  his  presence,  and  if  you  fur- 
ther find  that  he  was  in  a  position  that  he 
could  see  them  sign  It,  and  know  that  they 
were  signing  the  paper  writing  which  he 
had  signed,  that  would  be  a  sufficient  sign- 
ing in  the  presence  of  the  party  making  the 
win.  They  must  also  sign  as  witnesses  at 
his  request  It  is  not  necessary,  however, 
that  he  should  make  the  request  himself. 
If  he  authorizes  some  one  else  to  get  wit- 
nesses and  ask  them  to  sign,  then  the  party 
that  he  sends  out  will  act  as  agent,  and  a 
request  made  by  said  person  would  be  the 
request  of  the  party  signing  the  will."  This 
is  a  clear  and  accurate  statement  of  the  law 
applicable.  Bumey  v.  Allen,  125  N.  <X  814, 
^  S.  E.  500.  74  Am.  St.  Rep.  637. 

G.  E.  Komegay  testified  that  he  signed 
the  paper  writing  as  a  witness;  that  Mr. 
Isler  came  to  his  store,  and  asked  him  to  go 
to  his  law  office  for  the  purpose  of  witness- 
ing the  will  of  Mr.  W.  I.  Herring;  that  he 
went  up  to  the  office,  and  the  other  subscrib- 
ing witness,  Mr.  Raynor,  Mr.  Herring,  and 
Mr.  Isler  were  present;  that  Mr.  Herring 
acknowledged  that  he  had  signed  the  paper 
writing  and  he  signed  it  in  his  presence; 
that  Mr.  Herring  was  just  In  front  of  him 
across  the  table  and  saw  him  sign.  Mr.  W. 
D.  Raynor  testified  that  Mr.  Isler  came  to 
him  and  asked  him  to  go  to  his  office  to  wit- 
ness Mr.  W.  I.  TTerrlnff's  will:  that  he  went 
there,  and  found  Mr.  G.  B.  Kornegay  there, 
Mr.  Herring  and  Mr.  Isler;  that  Mr.  Her- 
ring was  sitting  in  front  of  him  on  the  other 
side  of  the  desk,  and  saw  him  when  he  sign- 
ed the  paper  writing  as  a  witness ;  that  Mr. 
Herring,  Mr.  Kornegay,  Mr.  Isler,  and  him- 
self were  all  present  in  the  room  at  the  time. 
Mr.  Isler  testified  that  Mr.  Herring  came 
to  him  to  write  his  will;  that  he  took  a 
memorandum'  of  its  provisions;  that  he 
wrote  It;  that  Mr.  Herring  came  again  and 
took  the  paper  writing  with  him  to  examine 


it;  that  he  afterwards  brought  It  back,  and 
he  said  it  was  all  right;  that  Mr.  Herrtag 
asked  him  to  get  the  witnesses  and  he  got 
Mr.  Kornegay  and  Mr.  Raynor  to  come  to  his 
office  for  that  purpose;  that,  after  they 
came,  he  said  to  them  and  said  to  Mr.  Her- 
ring, "I  have  brought  witnesses  to  the  will," 
and  that  Mr.  Herring  said  In  the  presence  of 
Kornegay  and  Raynor  that  it  was  his  will. 
Mr.  Raynor  testified  that,  as  far  as  he  could 
remember,  nothing  was  said  In  the  room 
what  the  paper  writing  was,  and  he  was  not 
there  told  that  it  was  the  will  of  Mr.  W.  I. 
Herring. 

His  honor  arrayed  the  contention  of  both 
parties,  and  charged  the  law  correctly,  as 
above  stated.  The  Jury  found  in  response 
to  the  first  and  second  Issues  that  the  paper 
writing  was  signed  and  executed  according 
to  law,  and  that  Herring  had  mental  capaci- 
ty to  make  a  will.  His  honor  further  in- 
structed the  jury  that,  if  it  should  answer 
these  two  issues  "Yes,"  they  should  answer 
the  third  issue,  "No."  This  was  correct, 
for  there  was  no  evidence  of  undue  influence 
in  procuring  the  execution  of  the  will  fit 
to  go  to  the  jury.  His  honor  also  correctly 
told  the  jury  that.  If  they  answered  the  first 
and  second  issues  "Yes,"  to  answer  the 
fourth  or  original  issue  "Yes";  this  being 
the  result  necessarily  of  the  finding  upon  the 
other  three  issues. 

The  caveators  insist  strenuously  that  the 
court  should  have  given  their  sixth  prayer 
for  instructions:  "An  acknowledgment,  In 
order  to  be  effective,  must  be  in  such  a  man- 
ner as  to  enable  each  of  the  witnesses  to 
hear  it,  and,  moreover,  it  must  be  actually 
heard  by  each  of  the  witnesses,  else  it  is  no 
acknowledgment  as  to  the  one  who  does 
not  hear  it"  The  next  two  exceptions  are 
for  a  refusal  to  give  two  other  prayers  to 
same  effect,  with  some  variation  in  the  lan- 
guage, but  to  the  same  purport  that  the  ac- 
knowledgment must  be  actually  heard  by 
both  witnesses.  Our  statute  makes  no  such 
requirement  Revlsal,  §  3113.  It  simply  pro- 
vides that  the  will  must  be  signed  by  the 
testator  or  by  some  one  in  his  presence  and 
by  his  direction,  "and  subscribed  in  his  pres- 
ence by  two  witnesses  at  least,  no  one  of 
whom  shall  be  interested  In  the  devise  or 
bequest  of  the  said  estate,  except  as  here- 
inafter provided."  There  is  no  requirement 
that  the  testator  shall  sign  In  the  presence 
of  the  witnesses,  nor  acknowledge  It  in  their 
presence.  As  his  honor  told  titie  jury,  the  ac- 
knowledgment need  not  be  made  In  words, 
but  the  jury  can  find  that  there  was  an  ac- 
knowledgment as  an  inference  from  his  acts 
and  words.  Mr.  Isler  testified  that  he  re- 
quested the  witnesses  to  go  to  his  office  and 
sign  this  paper,  acting  for  Mr.  Herring,  and 
he  was  corroborated  by  both  witnesses.  If 
the  jury  believed  this  evidence,  the  witness- 
es signed  at  the  request  of  Mr.  Herring  afid 
In  his  presence.    There  was  not  one  scintilla 
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of  eridence  tbat  anotber  paper  had  l>een  sur- 
reptitiously substituted  for  the  will  before 
it  was  subscribed  by  the  witnesses,  nor  de- 
nying the  genuineness  of  Herring's  signa- 
ture. It  was  not  error  to  refuse  the  charge 
upon  a  su];^o6itlon  not  sustained  by  any  evi- 
dence. In  re  Bums'  Will,  121  N.  O.  836^  28 
S.  B.  519. 

There  are  other  exceptions,  but  they  re- 
quire no  discussion.  In  the  interesting  sup- 
plementary* brief  filed  by  Mr.  Rountree,  he 
demonstrates  by  citations  from  authorities 
upon  the  civil  law  and  the  common  law,  and 
also  by  reference  to  the  Code  of  Napoleon, 
that  the  power  to  devise  property  by  a  last 
will  and  testament  exists  only  by  statute 
law,  which  must  be  strictly  followed,  and 
that  such  right  may  at  any  time  be  modified 
or  abrogated,  This  court  has  heretofore  ex- 
pressed the  same  conclusion.  Hodges  r. 
Lipscomb,  128  N.  O.  57,  38  S.  B.  281. 

No  error. 

BROWN,  J.  (concurring).  I  assent  fully  to 
tl)e  oDinion  of  the  conrt,  but  desire  to  express 
my  views  more  at  length  upon  the  principal 
Question  relating  to  the  sufficiencv  of  the  evi- 
dence as  to  the  execution  of  the  will.  The  will 
is  attested  by  two  witnesses,  George  B.  Kome- 
gay  and  W.  D.  Raynor,  both  of  whom  were  ex- 
amined on  the  trial. 

There  is  no  question  made  as  to  the  sufficiency 
of  Komegay's  evidence,  who  testified  to  every 
essential  fact,  and  particularly  to  the  actual 
a^nowledgment  in  words  by  the  testator  of  his 
signature  to  the  will.  But  it  is  contended  that, 
according  to  the  testimony  of  the  other  witness, 
Raynor,  he  did  not  see  the  testator  sign,  nor 
ivas  there  any  acknowledgment  of  his  signature. 
According  to  Raynor's  evidence  there  was  no 
acknowledgment  in  words.  Assuming  that 
evei^  fact  essential  to  be  proven,  in  order  to  es- 
tablish the  legal  execution  of  a  will,  must  be  tes- 
tified to  bv  both  of  the  subscribing  witnesses  if 
they  are  living  and  examined  on  the  trial  of  an 
issue  of  devisavit  vel  non,  I  think  the  require- 
ments of  the  statute  have  been  substantially 
met  I  think  that  the  sufficiency  of  the  ac* 
knowledgment  of  execution  made  to  the  wit- 
nesses to  the  will  does  not  depend  upon  the 
words  used  by  the  testator.  If  that  were  not 
true,  a  dumb  person  must  always  sign  in  their 
presence,  and  could  not  acknowledge  his  own 
signature.  Following  the  ancient  aphorism  that 
acts  sometimes  speak  louder  than  words,  I  think 
that  the  acknowledgment  may  be  manifested  by 
the  conduct  of  the  testator  as  well  as  by  his 
language,  and  that  anything  which  amounts  in 
common  understanding  and  fair  construction  to 
an  acknowledgment  that  the  instrument  is  his 
will  or  the  signature  is  his  signature  is  sufficient 
to  go  to  the  jury  as  legal  evidence  of  an  ac- 
knowledgment, although  the  witness  did  not  see 
the  testator  affix  his  name  to  the  paper.  Of 
course,  this  is  governed  generally  by  local  stat- 
utes, but  our  statute  is  framed  qpon  the  Eng- 
lish statute  of  frauds,  as  are  the  statutes  of 
many  other  states  of  this  Union.  While  this 
court  has  long  since  declared  that  each  witness 
must  depose  to  the  signin^r  or  acl^nowledgment 
and  to  everjT  other  material  fact  necessary  to 
Drove  execution  (Eelbeck  v.  Cranberry,  3  N.  C 
233),  it  lias  not,  so  far  as  I  can  find,  defined  how 
an  admowledgment  can  be  made  other  than  by 
the  words  of  the  testator.  It  has  said  in  above 
case  that,  if  the  paper  lie  at  a  distance  on  a 
taUe,  he  may  acknowledge  it  without  seeing  it, 
although,  as  subsequently  held,  he  must  be  in  a 


position  to  see  the  paper  writing  itself  at  the 
time  the  witnesses  affix  their  signatures  to  it 
Graham  v.  Graham,  32  N.  C.  2119;  Bumey  v. 
Allen,  125  N.  a  315,  34  S.  Bl  500,  74  Am.  St. 
Rep.  637.  In  states  like  ours  where  the  statute 
is  similar  to  the  statute  ofs  frauds,  the  decisions 
of  the  English  courts  are  justly  esteemed  as  au- 
thority, and  they  hold  that  an  acknowledgment 
of  a  will  may  be  manifested  by  the  acts  and 
conduct  of  the  testator  and  the  circumstances 
surrounding  him  at  the  time  the  witnesses  attest 
the  same,  and  that  the  express,  verbal  acknowl- 
edgment by  the  testator  of  a  visibly  apparent 
signature  is  unnecesssary. 

In  the  case  of  Blake  v.  Knight,  7  Eng.  Ec- 
cles.  (3  Curteis)  p,  515,  it  is  held  "that  posi- 
tive affirmative  evidence  by  the  subscribed  wit- 
nesses of  the  fact  of  signing  or  the  acknowledg- 
ment of  the  signature  by  the  testator  in  their 
presence  is  not  absolutely  essential  to  the  valid- 
ity of  a  will ;  that  the  court  may  presume  due 
execution  by  a  testator  upon  the  circnmstances/' 
In  the  case  of  Keigwin  v.  Keigwln,  same  volume 
of  Reports,  p.  519,  Sir  Herbert  Jenner  Fust 
says:  ^'The  question  comes  to  this,  whether  this 
will  has  been  duly  executed  according  to  the 
requisites  of  the  statute.  The  deceased  did  pro- 
duce this  paper,  having  her  signature  affixed  to 
it  at  the  time,  to  the  two  witnesses,  present  at 
the  same  time,  and  the  two  witnesses  did  attest 
it  in  her  presence.  Was  this  a  sufficient  ac- 
knowledgment? I  am  clearly  of  opinion  that 
it  was.  It  is  not  necessary  that  the  party 
should  say  in  express  terms,  ^That  is  my  signa- 
ture.' It  is  sufficient  if  it  clearly  appears  that 
the  signature  was  existent  on  the  will  when  she 
produced  it  to  the  witnesses  when  they  did,  at 
ner  request,  subscribe  the  will.  On  these  cir- 
cumstances I  hold  that  this  paper  has  been  suffi- 
ciently executed."  See,  also,  Ellis  v.  Smith.  1 
Vesey,  Jr..  11.  The  English  cases  are  numerous 
and  sustain  the  position  that  acknowledgment 
of  the  testator's  signature  existent  on  the  will  at 
time  of  attestation  may  be  inferred  from  circum- 
stances. They  are  collected  in  80  Am.  &  Eng. 
p.  f)89,  note  7. 

This  rule  is  supported  by  reputable  author- 
ity in  this  country.  Nickerson  v.  Buck,  12 
Oush.  (Mass.)  332,  in  which  it  is  held  that  an 
acknowledgment  may  be  by  acts  as  well  as 
by  words.  The  court  says:  "But  the  adjudi- 
cated cases  go  further,  and  hold  that  the  ac- 
tual signature  by  the  testator  may  be  made 
known  to  the  witness  in  other  modes  than 
by  an  express  declaration  to  the  witness  that 
the  will  is  his.  Any  act  or  declaration  that 
carries  by  implication  an  averment  of  such  fact 
is  equally  effectual."  In  Illinois  it  is  held 
that  the  statute  does  not  require  that  acknowl- 
edgment that  the  instrument  \b  his  will  be 
made  by  the  testator  in  words  or  by  means 
of  language.  Any  act  which  indicates  the 
same  thing  with  unmistakable  certainty  will 
answer  as  well.  Allison  v.  Allison,  46  111.  61, 
92  Am.  Dec.  237;  Turner  v.  Cook,  36  Ind. 
129;  Dewey  v.  Dewey,  1  Mete.  (Mass.)  349,  35 
Am.  Dec.  367;  Canada's  Appeal,  47  Conn.  4G1; 
Hoprn  V.  Grosv^nor,  10  Mete.  54,  43  Am.  Dec. 
415.  In  this  last  case  the  Supreme  Judicial 
Court  of  Massachusetts  says:  ''The  tendency 
of  the  later  cases,  both  in  England  and  this 
country,  has  been  to  give  the  words  of  the 
statute  their  simple  meaning;  that  a  signing 
by  the  witnesses  in  the  testator's  presence  to 
a  paper  acknowledged  by  him  in  some  satis- 
factory manner  to  be  his  is  a  sufficient  com- 
pliance with  the  terms  of  the  statute.  It  meets 
its  provisions ;  it  identifies  the  paper  executed ; 
it  shows  it  to  be  his."  Other  American  cases 
are  dted  in  30  Am.  &  £>ng.  p.  590.  There  is 
one  case  only  so  far  as  I  can  discover  which 
tends  to  support  the  contention  of  the  caveators 
upon  this  proposition,  and  that  is  Luper  v. 
Werts,  19  Or.  122,  23  Pac  860,  which  holds 
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tliat  tbe  acknowledgment  cannot  be  inferred 
from  the  mere  ailence  of  the  testator.  I  am 
not  prepared  to  say  that  it  always  can.  It 
should  depend  upon  all  the  circumstances.  But 
the  force  of  that  case  is  not  only  weakened 
by  a  very  strong  dissenting  opinion,  but  the 
decision  appears  to  be  clearly  based  upon  the 
Oregon  Code,  which  defines  a  subscribing  wit- 
ness to  be  one  who  sees  a  writing  executed 
or  bears  it  acknowledged,  and  at  me  request 
of  the  party  thereupon  signs  his  name  as  a 
witness.  Nevertheless,  Lord,  J.,  dissenting, 
says  with  great  force:  "When  I  see  a  man's 
name  to  a  paper  document,  and  he  is  present, 
and  no  one  else  except  the  scrivener,  and  I 
am  there  to  witness  it,  and  when  I  do  so  he 
looks  on  but  says  nothing,  is  not  his  acqui- 
escence, under  the  circumstances,  an  acknowl- 
edgment to  me  that  the  will  and  signature 
are  his  own?"  The  opinion  of  the  court  nev- 
ertheless recognizes  the  rule,  as  I  have  stated 
it,  that  the  adcnowledgment  may  be  manifested 
by  acts  and  circumstances  as  well  as  words, 
but  thinks  the  doctrine  of  inferential  evidence 
has  been  extended  too  far  by  the  Massachu- 
setts court. 

In  considering  this  question,  it  must  be  borne 
in  mind  that  all  the  evidence  of  the  circum- 
stances surrounding  the  testator  need  not  come 
exclusively  from  the  attesting  witnesses,  al- 
though certain  essential  facts  must.  In  de- 
claring what  the  attesting  witnesses  need  not 
prove.  Lord  Mansfield  said,  in  Wyndham  v. 
Chetwynd,  1  Burr.  421:  'Suppose  the  wit- 
nesses to  be  honest,  how  little  need  they  know? 
They  do  not  know  the  contents.  They  need 
not  be  together.  They  need  not  see  the  testa- 
tor sign.  If  he  acknowledges  his  hand,  it  is 
sufficient.  They  need  not  know  it  is  a  will." 
To  which  I  may  add  that  under  our  law  they 
need   not   testify   that  they  signed   at  the   re- 

Snest  of  the  testator.  That  ia  presumed  when 
tiey  sign  in  his  presence  a  paper  writing  which 
the  testator  has  signed  as  his  will  and  knows 
to  be  such. 

The  evidence  in  this  case,  other  than  Ray- 
nor's,  if  believed,  proves  conclusively  that  Mr. 
Isler  had  written  the  will  at  the  testator's  re- 
quest, and  left  it  open  on  the  desk  by  which 
testator  was  sitting,  and  where  he  had  evidently 
just  signed  it.  Isler  stepped  out  to  get  wit- 
nesses to  the  will,  and  told  Raynor  why  he 
wanted  him.  Raynor  returned  with  Isler,  and 
he  and  Komegav  signed  as  attesting  witnesses. 
The  signature  of  the  testator,  according  to  Ray- 
nor's  evidence,  was  plainly  visible  to  witnessesL 
both  of  whom  signed  their  own  names  at  end 
of  attestation  clause  immediately  under  and 
close  to  the  signature  of  the  testator,  who  at  the 
very  time  was  sitting  by  the  desk  plainly  observ- 
ing both  the  paper  and  the  witnesses,  perfectly 
conscious  of  what  they  were  doing.  Raynor 
testifies  that  he  signed  "as  a  witness,  as  I  un- 
derstand, to  his  (Herring's)  will."  He  states 
further  that  "Mr.  Hemng  saw  us  sign  it" 
There  cannot  be  a  douibt  that  the  testator  knew 
that  the  two  witnesses  were  attesting  his  will 
which  he  had  already  signed.  He  not  only  was 
close  by  and  saw  them  engaged  in  the  act,  but 
knew  the  purpose  of  it  In  fact,  they  were  sign- 
ing at  his  request,  for,  where  persons  are  request- 
ed to  witness  a  will  by  one  who  has  draughted 
such  will  in  testator's  presence  and  with  his 
knowledge  as  subscribing  witnesses,  they  must  be 
deemed  to  have  done  so  at  the  testator's  request 
Peck  V.  Cary,  27  N.  Y.  9,  84  Am.  Dec  220,  and 
note;  Allison  v.  Allison,  02  Am.  Dec.  239,  note; 
1  Underbill  on  Wills,  p.  262. 

The  primary  reason  for  the  presence  of  wit- 
nesses and  their  ^attestations  in  the  presence  of 
the  testator  is  to  prevent  a  fraud  upon  him,  and 
to  enable  a  witness  to  testify  that  the  testator 
had  put  his  signaure  upon  the  identical  paper 


writing  to  which  the  witness  affixed  his.  Under 
the  circumstances  under  which  this  will  was  ex- 
ecuted and  attested  and  in  the  manner  in  which 
it  was  done,  no  fraud  could  well  have'been  per- 
petrated. 

WALKER,  J.,  concurs  in  this  opinion. 


(152  N.  C.  232) 

ARNOLD  ▼.  INDEMNITY  FIRD  INS.  00. 
OF  NEW  YORK  et  al. 

(Supreme  Court  of  North  GarolincL    March  31, 

1910.) 

1.  INSUBANGB  (8  835»)--IROW-SaFB  OULUSB— 
StJBSTANTIAL  GOHFLIANCE. 

A  substantial  compliance  with  the  iron-safe 
clause  in  an  insurance  policy  is  all  that  is  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  853 ;   Dec.  Dig.  |  335.*] 

2.  iNsuBANcs  (S  335*)— Ibon-Safb  Ci^usb— 

iNVENTOBY-rSUTFICIKKCnr. 

Under  an  iron-safe  clause  providing  that  if 
assured  had  not  taken  a  complete  itemized  in- 
ventory within  a  year  prior  to  the  issuance 
of  the  policy,  he  should  take  one  in  detail  within 
8Q  days  of  issuance  of  the  i>olicy,  an  inventory 
taken  within  the  80  days  giving  a  detailed  state- 
ment of  the  larger  portion  of  the  stock  on  hand 
covered  by  the  policy,  and  a  description  and 
itemized  valuation  of  the  principal  articles  in 
which  he  was  dealing,  such  as  3  rubber  tire 
buggies,  $98,  $294;  6  top  buggies,  $46.85,  $2S1.- 
10;  3  open  buggies,  $36,  $288,  etc— is  a  substan- 
tial compliance  with  the  clause,  and  the  fact 
that  one  item  was  listed,  harness,  robes,  col- 
lars, and  horse  blankets,  |1,250,  which  in  itself 
was  not  a  compliance  with  the  clause,  wogid 
not  affect  the  validity  of  the  whole  inventors  so 
as  to  authorize  a  forfeiture  especially  where 
there  was  no  question  of  the  bona  fide  charac- 
ter of  the  loss. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  9  853 ;    Dec.  Dig.  {  335.*] 

3.  Insubanck  (S  146*)  —  Conbtbuotion  or 
Policy. 

It  is  a  rule  of  construction  of  insurance 
policies  that  doubtful  questions  should  be  re- 
solved against  the  company. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  9  295 ;    Dec.  Dig.  i  146.*] 

4.  Insubancs  (J  335*)— Iron-Safe  Cultjb^— 
Inventory— Looking  in  Safe— Effect  of 
Failure. 

Under  an  iron-safe  clause  providing  that 
if  assured  had  not  taken  a  complete  itemized 
inventory  within  a  year  prior  to  the  issuance 
of  the  policy,  he  should  take  one  within  30  days 
of  the  issuance  of  the  policy,  and  should  keep 
such  inventory,  and  also  the  last  preceding  in- 
ventory, if  taken,  securely  locked  in  a  fire- 
proof safe  at  night,  etc.,  tiie  fact  that  at  the 
time  of  fire  assured  had  an  inventory  taken  8 
or  9  months  before  the  fire,  and  another  taken 
within  80  days  of  the  fir&  and  that  the  first 
inventory  was  inadvertently  left  on  the  desk 
and  destroyed,  would  not  effect  a  finding  that 
the  clause  had  been  substantially  complied  with. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  853 ;    Dec.  Dig.  9  335.*] 

&  Insurance  (9  335*^)— Ibon- Safe  Clause- 
Last   PRECEDINQ  INVENTOBT  —  CONBTEUO- 

HON  OF  Policy. 

An  iron-safe  clause  provided  for  annual  in- 
ventories, and  that  if  assured  had  not  taken  a 
complete  itemized  inventory  within  a  year  prior 
to  the  issuance  of  the-  policy,  he  should  take 
one  within  30  days  of  the  issuance  of  the  polio j, 
and  provided  for  the  keeping  of  books,  etc,  and 


•For  other  easM  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1807  to  date,  A  Baporttr  Zndesea 
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also  pnyvided  tbat  tfat  aMnred  should  keep  such 
books  and  iiiTentories,  and  also  '*the  last  pre- 
ceding inventory/'  if  taken,  securely  locked  in  a 
fireproof  safe,  etc.  HeUf  that  the  stipulation 
as  to  the  last  preceding  inyentory  referred  to 
wa«  confined  to  iuTentories  taken  under  the 
contract  of  insurance  and  after  it  was  entered 
into. 

[Ed.  Note.— For  other  cases,  see  Insui^ince, 
Cent  Dig.  S  853 ;    Dec.  Dig.  1  335.*] 

Appeal  from  'Superior  Court,  Oraren  Coun- 
ty;  Gnion,  Jud^e. 

Consolidated  actions  by  one  Arnold  against 
the  Indemnity  £^re  Insurance  Company  of 
New  York  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Civil  action  to  recover  on  three  insurance 
policies.  The  policies  in  three  different  com- 
panies bearing  date  October  23,  1906,  con- 
tained an  agreement  to  indemnify  plain,tiff  in 
different  sums  for  one  year  against  loss  by 
fire,  etc.,  "On  his  stock  of  carriages,  buggies, 
wagons,  and  other  vehicles^  also  harness, 
robes,  whips,  and  saddlery,  stable  utensils 
and  supplies,  including  medicines,  feed,  hay, 
grain,  and  on  office  furniture  and  fixtures, 
including  iron  safe,  stationery,  and  signs,  all 
while  contained  in  the  two-story  brick  metal- 
roof  building  and  from  extension  and  addi- 
tions, situated  west  side  of  Middle  street. 
No.  122V^,  New  Bern,  N.  0."  Three  suits 
were  Instituted^  but  as  the  policies  all  con- 
tained the  same  stipulations,  and  recovery 
on  each  depended  on  the  same  state  of  facts, 
the  actions  were  consolidated  by  order  of 
court  and  tried  together,  and  no  objection  to 
this  course  was  made  or  noted. 

It  was  proved  that  the  property  insured 
was  destroyed  by  fire  on  the  night  of  April  2, 
1907,  and  defendants  resisted  recovery  chiefly 
by  reason  of  alleged  violation  of  the  stipula- 
tions in  the  policy,  very  generally  known  as 
the  "Iron-safe  clause,"  and  there  was  evidence 
on  the  part  of  plaintiff  tending  to  show  sub- 
stantial compliance  with  Its  requirements, 
and  evidence  contra  on  the  part  of  the  de- 
fendants. Among  other  things,  and  as  rele- 
vant to  this  attempted  defense,  the  court 
charged  the  Jury  as  follows:  "(I  charge  you 
that  the  alleged  Inventory  offered  upon  the 
part  of  the  plaintiff  In  this  case  purporting 
to  have  been  made  by  him  In  February  pre- 
ceding the  fire,  In  a  book  produced  and  offer- 
ed In  evidence  before  you,  and  called  as  I 
recollect  'Exhibit  B,'  la  a  substantial  com- 
pliance with  that  form  that  Is  required  to  be 
kept  by  him  under  the  terms  and  provisions 
of  the  Iron-safe  clause.)"  Bach  defendant 
excepts  to  part  In  above  parentheses.  "He 
is  required  under  the  terms  and  provisions 
of  this  iron-safe  clause  to  keep  a  set  of  books 
which  clearly  (md  plainly  present  a  complete 
record  of  the  business  transactions,  includ- 
ing his  purchases,  sales,  and  shipments,  both 
for  cash  and  credit  as  set  out  In  this  clause. 
A  ledger  Is  offered  in  evidence  before  yon — a 
book   termed    a    'ledger* — ^by    the   plaintiff, 


which  has  been  exhibited  to  yon  and  Is  part 
of  the  evidence  in  the  case.  A  book  offered 
In  evidence  which  Is  termed  the  'blotter' 
has  likewise  offered  an  Inventory  to  ydu, 
and  is  likewise  a  part  of  the  evidence  in  this 
case.  The  plaintiff  contends  that  in  addition 
thereto  he  kept  a  bankbook  in  which  the 
cash  transactions,  that  every  cash  sale  was 
entered  upon  his  bankbook,  which  he  like- 
wise contends  is  a  part  of  the  set  of  books 
which  were  kept  by  him  in  his  business 
transactions.  (I  therefore  charge  you  that  if 
you  shall  find  by  the  greater  weight  of  all 
the  evidence,  and  the  burden  is  upon  the 
plaintiff  in  this  case  to  satisfy  you  by  the 
greater  weight — the  preponderance  of  evi- 
dence— that  he  did  comply  with  the  terms 
and  provisions  of  this  clause;  that  he  kept 
a  set  of  books,  called  an  'Inventory  book'; 
that  it  was  made  up  by  him  during  the  month 
of  February,  1907;  that  he  kept  a  ledger,  of- 
fered in  evidence  before  you,  in  which  he 
stated  was  kept  a  record  of  the  credit  sales 
made  by  him  and  the  entries  thereon;  that 
he  kept  a  blotter,  in  which  his  cash  sales 
were  made  other  than  his  credit  sales,  and 
entered  by  him;  and  that  he  kept  a  bank- 
book, which  other  than  the  sales  upon  the 
blotter  and  credit  sales  as  evidenced  upon 
the  ledger  were  placed  as  cash  deposited  by 
him  from  sales  in  the  bank;  if  you  shall 
further  find  that  such  books  and  inventories 
so  compiled  were,  kept  securely  locked  In  a 
fireproof  safe  at  night,  and  kept  in  such  safe 
at  all  times  when  the  building  in  which  the 
goods  were  kept  was  not  kept  open  for  busi- 
ness; and  if  you  further  find  that  these 
books,  such  as  the  ledger,  blotter,  and  in- 
ventories, were  required  to  be  produced  by 
the  defendants,  and  when  so  required  the 
plaintiff  did  so  produce  such  books  and  in- 
ventories on  inquiry  of  the  company — I 
charge  you  that  that  would  be  a  substantial 
compliance  with  the  requirements  of  the 
iron-safe  clause  as  to  keeping  a  set  of  books 
and  producing  them  on  demand;  therefore, 
if  you  find  from  the  greater  weight  of  the 
evidence,  the  burden  being  upon  the  plain- 
tiff to  satisfy  you  that  he  kept  a  set  of  books, 
and  that  they  were  produced  for  inspection 
on  demand  of  the  companies,  then  it  is  your 
duty  to  answer  the  first  issue,  *Yes.')" 

And  further:  "(If  the  plaintiff  has  satis- 
fied you  by  this  greater  weight  of  the  evidence 
that  be  kept  a  set  of  books  that  clearly  and 
plainly  presented  his  sales,  purchases,  and 
shipments,  both  for  cash  and  credit ;  that  he 
kept  inventories  as  required  by  the  terms  of 
the  policies;  that  hia  books  and  papers  were 
kept  in  an  iron. safe,  fireproof,  if  you  find 
that  be  acted  in  all  respects  in  compliance 
with  the  iron-safe  clause — ^your  answer  to 
the  first  issue  will  be,  *Yes,')  and  you  will 
proceed  to  the  second  issua" 

This  bankbook  referred  to,  as  Its  name 


•For  other  cases  see  some  topio  aind  section  NUMBBR  la  Dec.  ft  Am.  D.gs.  1907  to  date.  Jk  Reporter  ladezes 
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ImportB,  containing  a  statement  of  cash  de- 
posited witli  the  bank,  arising  from  some  of 
sales  by  plalntifit  in  his  business,  does  not 
seem  to  have  been  kept  with  the  other  books 
in  the  safe  or  In  the  store,  but  was  cared 
for  under  the  provision  in  the  iron-safe 
clause;  "or  failing  with  this  (keeping  books 
In  an  iron  safe)  the  insured  will  keep  such 
books  and  Inventories  In  some  place  not  ex- 
posed to  a  fire,  which  would  destroy  the 
building." 

Under  the  charge,  and  the  Issues  submit- 
ted, the  Jury  rendered  the  following  verdict: 
"(1)  Did  the  plaintiff  comply  with  the  terms 
and  provisions  of  the  policies  declared  on  In 
the  complaint?  Answer:  Tes.*  (2)  If  so, 
what  damage,  if  any,  is  the  plaintiff  entitled 
to  recover?  Answer:  'Give  $3,500  without 
interest' " 

Judgment  on  verdict  for  plaintiff,  and  de- 
fendants excepted  and  appealed. 

Simmons,  Ward  &  Allen,  D.  L.  Ward,  and 
W.  H.  Pace,  for  appellants.  Moore  &  Dunn 
and  W.  D.  Mclver,  for  appellee. 

HOKE,  J.  The  policies  sued  on  express 
the  stipulations,  commonly  known  as  the 
**iron-safe  clause,"  as  follows:  "The  follow- 
ing covenant  and  warranty  is  hereby  made  a 
part  of  the  policy:  First  The  assured  will 
take  a  complete  itemized  inventory  of  stock 
on  hand  at  least  once  in  each  calendar  year, 
and  unless  such  Inventory  has  been  taken 
within  twelve  calendar  months  prior  to  the 
date  of  this  policy,  one  shall  be  taken  in  de- 
tail within  thirty  days  of  issuance  of  this 
policy,  or  this  policy  shall  be  null  and  void 
from  such  date;  and  upon  demand  of  the  as- 
sured, the  unearned  premium  from  such  date 
shall  be  returned.  Second.  The  assured  will 
keep  a  set  of  books,  which  shall  clearly  and 
plainly  present  a  complete  record  of  business 
transacted,  Including  all  purchases,  sales, 
and  shipments — ^both  for  cash  and  credit — 
from  date  of  inventory,  as  provided  for,  in 
first  section  of  this  clause,  and  during  the 
continuance  of  this  policy.  Third.  The  as- 
sured will  keep  such  books  and  inventory, 
and  also  the  last  preceding  inventory  if  such 
has  been  taken,  securely  locked  in  a  fireproof 
safe  at  night  and  at  all  times  when  the 
building  mentioned  in  this  policy  is  not  ac- 
tually open  for  business;  or,  falling  In  this, 
the  assured  will  keep  such  books  and  Inven- 
tories in  some  place  not  exposed  to  a  fire 
which  would  destroy  the  aforesaid  building." 

The  general  purpose  of  these  provisions  Is 
to  **fumish  data  by  which  to  ascertain  the 
amount  of  goods  on  hand  at  the  time  of  the 
fire,  and  estimate  with  reasonable  correct- 
ness the  amount  of  the  loss,"  and  it  is  held 
by  the  great  weight  of  authority  that  a  sub- 
stantial compliance  on  the  part  of  the  insur- 
ed is  all  that  should  be  required.  Cogglns  v. 
Insurance  Co.,  144  N.  G.  7,  56  S.  E.  506,  8  L. 
R.  A.  (N.  S.)  839,  119  Am.  St  Rep.  924;  Liver- 
pool Ins.  Co.  V.  Kearney,  180  U.  S.  132,  21 


Sup.  Ct  326,  45  L.  Ed.  460,  affirming  deci- 
sion of  36  C.  C  A.  265,  94.  Fed.  314;  Western 
Assur.  Co.  V.  Redding,  68  Fed.  708,  15  C.  C. 
A.  619;  Malin  v.  Mercantile  Town  Mut  Ins. 
Co.,  105  Mo.  App.  625,  80  S.  W.  56;  Western 
Insurance  Co.  v.  Kemendo,  94  Tex.  367,  60 
S.  W.  661;  Brown  v.  Palatine  Ins.  Co..  89 
Tex.  590,  35  S.  W.  1060;  Fire  Ass*n  r.  Short 
100  111.  App.  553;  Connecticut  Ins.  Co.  v. 
Jeary,  60  Neb.  338,  83  N.  W.  78,  with  elabo- 
rate note  in  51  L.  R.  A.  698;  Cooley's  Briefs 
on  Insurance,  vol.  2,  pp.  1817-18;  Clement's 
Fire  Insurance  as  a  Valid  Contract  266. 

In  Clement  on  Fire  Insurance,  supra,  the 
author  says:  ** Where  the  Insured  in  good 
faith  has  shown  by  his  acts  a  disposition,  or 
Intent  to  comply  with  ,the  clause,  and  en- 
deavored to  meet  its  requirements,  but  is 
prevented  from  literal  and  exact  compliance 
by  accident  or  misfortune,  without  fault  or 
fraud,  the  tendency  and  weight  of  modem 
authority  is  in  favor  of  the  rule  or  doctrine 
of  substantial  performance."  And  in'Cooley, 
supra:  **0n  the  theory  that  the  iron-safe 
clause  'jA  a  promissory  warranty,  and  there- 
fore governed  by  the  rules  that  usually  ob- 
tain in  the  case  of  warranties,  it  has  been 
held  in  some  Jurisdictions  that  strict  com- 
pliance with  the  terms  of  the  clause  is  nec- 
essary"— citing  Western  Assur.  Co.  v.  Alt- 
helmer  Bros.,  58  Ark.  565,  25  S.  W.  1067,  and 
Goldman  v.  ^'orth  British  Mercantile  Ins. 
Co.,  48  La.  Ann.  223,  19  South.  132,  and  oth- 
ers. "It  is  to  be  noted,  however,  that  in  the 
Altheimer  Case  there  was  in  fact  a  strict 
compliance,  and  in  the  Goldman  Case  there 
was  not  even  a  substantial  compliance.  The 
rule  of  strict  compliance  seems  to  have  been 
modified  in  later  decisions  in  Illinois  (Fire 
Ass'n  V.  Short,  100  IlL  App.  553),  and  has 
been  overruled  in  Texas  (Brown  v.  Palatine 
Ins.  Co.,  89  Tex.  590,  35  S.  W.  1060).  •'On 
the  other  hand,  on  the  theory  that  though 
the  iron-safe  clause  may  be  a  promissory 
warrant^',  it  is  in  effect  a  condition  subse- 
quent which  should  be  construed  strictly 
against  the  right  of  forfeiture  (McNutt  v. 
Virginia  Fire  &  Marine  Ins.  Co.  [Tenn.  Ch. 
App.]  45  S.  W.  61)  It  has  been  held  in  other 
jurisdictions  and  by  the  weight  of  authority 
that  a  substantial  compliance  with  the  terms 
of  the  clause  is  sufficient" — citing  a  large 
number  of  authorities. 

In  the  case  at  bar,  it  appears  that  the  in- 
surance policies  were  taken. out  on  or  about 
October  23,  1906;  that  before  application 
was  made  or  the  question  of  insurance  moot- 
ed, and  within  a  year  of  taking  out  the  pol- 
icies, plaintiff  had  made  an  inventory  of  his 
stock,  stated  in,  detail  and  aggregating  about 
$5,000  in  value,  and  a  copy  of  same  was  in 
the  store  at  the  timd  of  the  fire,  but  having 
been  left  on  the  desk,  was  destroyed;  that 
on  or  about  February  17,  1907,  about  six 
weeks  before  the  fire  on  April  2d,  plaintiff 
bad  taken  another  inventory,  giving  a  de- 
tailed statement  of  a  larger  portion  of  the 
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stock  on  hand  covered  by  the  policies,  and  a 
description  and  Itemized  valuation  of  the 
principal  articles  in  which  he  was  dealing, 
carriages,  wagons  and  other  vehicles  and 
amounting  In  value  to  $5,303.50,  an  excerpt 
from  the  paper,  by  way  of  illustration,  be- 
ing as  follows: 

3  rubber  tire  buggies $98  00    $294  00 

f.  top    buggies 46  85      281  10 

8  open  biiRgies 36  00      288  00 

1  rubber  tire  carriage 165  00 

1  six-seat   carriage 150  00 

— ^and  so  on,  showing  a  large  number  of  ve- 
hicles, wagons,  etc.,  described  in  detail,  and 
valued  by  items  as  stated.  Plaintiff  also 
kept  a  ledger  and  daybook,  or  blotter,  pur- 
porting to  be  a  statement  of  business  deal- 
ings, and  a  bankbook  which  be  said  showed 
some  additional  cash  sales  made  in  his  busi- 
ness, and  testified  that  these  books  contained 
an  entire  record  of  his  business,  since  the 
Inventory  of  February  17th,  to  the  fire,  and 
for  the  time  covered  by  them.  The  inventory 
of  February  17th,  and  the  ledger  and  day- 
book were  kept  In  the  safe,  and  procured 
therefrom  soon  after  the  fire.  The  inventory, 
with  some  other  papers,  by  reason  of  the 
heat,  having  stuck  to  the  wood  partition  in 
the  safe,  was  not  found  as  soon  as  the  day- 
book and  ledger;  but  the  evidence  was  sat- 
isfactory, and  under  the  charge  the  Jury 
have  found  that  all  of  these  books  were  pro- 
cured from  the  safe  after  the  fire;  and  the 
bankbook  was  also  produced,  having  it  seems 
been  kept  with  the  plaintiff,  and  coming  un- 
der the  provision  "that  is  not  kept  In  the 
safe  in  some  place  not  exposed  to  a  fire  which 
would  destroy  the  building."  On  the  evi- 
dence, and  applying  the  principles  declared 
and  sustained  in  the  authorities  above  cited, 
we  think  the  learned  Judge  correctly  ruled, 
that  the  inventory  was  a  substantial  com- 
pliance with  that  feature  of  the  iron-safe 
clause,  and  in  charging  the  Jury,  in  sub- 
stance, that  if  plaintiff  kept  such  an  inven- 
tory in  his  safe,  and  also  a  ledger  and  day- 
book, producing  same  when  required,  and 
that  these  books,  together  with  a  bankbook, 
afforded  a  plain  and  clear  statement  of  plain- 
tiff's business  dealings  for  the  period  cover- 
ed by  the  policy,  this  would  be  a  substan- 
tial compliance  with  the  stipulations  of  the 
Iron-safe  clause,  and  the  first  issue  should 
be  answered,  "Yes.*' 

It  was  chiefly  contended  before  us  that  the 
Inventory  was  defective  by  reason  of  the 
following  item  appearing  in  the  same:  "Har- 
ness, robes,  collars,  and  horse  blankets, 
$1,250.00."  Such  an  item  in  itself  does  not 
come  within  any  proper  or  approved  defini- 
tion of  an  inventory  said  to  be  "a  detailed, 
an  itemized  statement  of  the  articles  compos- 
ing the  stock  with  the  value  of  each."  Rob- 
erts V.  Ins.  Co.,  19  Tex.  Civ.  App,  344,  48  S. 
W.  559,  approved  in  Cog.;;lns  v.  Ins.  Co.,  supra. 
And,  if  this  has  been  the  general  character 
of  the  inventory  relied  on,  or  the  greater 
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portion  and  controlling  feature  of  it,  the  ob- 
jection would  have  to  be  sustained.  But,  as 
heretofore  stated,  much  the  larger  propor- 
tion of  the  amount,  and  the  articles  of  chief- 
est  value  and  which  fixed  the  general  char- 
acter of  the  business,  were  set  out.  Itemiz- 
ed, and  valued;  and  in  a  case  of  this  char- 
acter we  are  of  opinion  that  such  an  inven- 
tory should  not  be  entirely  set  aside  and  a 
forfeiture  declared,  because  a  single  item  or 
inventory  of  the  kjjid  referred  to  was  not  in 
strict  compliance  with  the  contract  In  As- 
surance Co.  V.  Redding,  supra,  the  required 
books  and  data  were  produced  except  a  cash 
sales  book  covering  a  period  of  21  days  be- 
fore the  fire  which  had  been  inadvertently 
left  out.  Held,  that  the  promissory  warran- 
ty was  a  condition  subsequent,  and  that  the 
evidence  Justified  a  finding  of  substantial 
compliance.  In  Brown  v.  Palatine  Cq.,  89 
Tex.,  35  S.  W.,  supra,  the  blotter  containing 
the  cash  sales  of  the  day  before  the  fire  had 
been  left  out  of  the  safe  for  the  purpose  of 
transferring  the  entries  later  to  more  sub- 
stantial books,  and  was  destroyed.  AH  oth- 
er books  were  produced,  and  it  was  held  a 
substantial  compliance. 

In  this  case  the  digest,  relevant  to  the 
present  Inquiry,  is  as  follows:  **(1)  It  will 
not  be  presumed  that  the  parties  Intended 
to  prescribe  that  which  was  practically  Im- 
possible, such  as  absolute  accuracy  in  the 
keeping  of  the  books.  A  substantial  compli- 
ance would  suffice  in  such  case,  and  the  con- 
tract be  construed  as  requiring  no  more  than 
could  be  reasonably  expected  of  the  insured. 

(2)  The  purpose  of  such  warranty  will  be  con- 
sidered in  construing  the  language  and  de- 
termining whether  its  intent  and  meaning 
had  been  complied  with  in  keeping  the  books. 

(3)  Books  so  kept  as  to  enable  the  insurer 
with  reasonable  certainty  to  arrive  at  the 
amount  of  loss  should  be  held  a  compliance 
with  the  contract.  (4)  Whether  the  books  so 
kept  and  produced  by  insured  were  a  sub- 
stantial compliance  with  the  warranty  being 
a  question  of  fact  determined  in  the  affirma- 
tive by  the  trial  court,  the  Court  of  Civil 
Appeals,  not  finding  the  facts  otherwise,  im- 
properly held  that  the  failure  to  enter  the 
sales  of  the  last  day  upon  the  books  worked 
a  forfeiture  as  a  matter  of  law."  Like  com- 
ment, sustained  by  the  same  and  similar  au- 
thorities, may  be  made  in  reference  to  an- 
other Item  in  the  inventory  as  follows: 
"Sloan's  medicine,  oil,  whips,  summer  robes, 
lots  of  different  kind  of  medicines  and  sec- 
ond hand  harness,  $775.00." 

We  are  confirmed  in  the  view  we  have  ex- 
pressed as  to  the  effect  of  these  two  Items  of 
the  inventory  on  the  validity  of  plaintiff's 
claim  by  the  fact  that  nothing  appears  in 
the  record  to  raise  a  serious  question  as  to 
the  bona  fides  of  this  loss  or  the  correctness 
of  the  Inventory  produced.  On  the  contrary, 
the  evidence  discloses  that  this  inventory  of 
date  about  six  weeks  before  the  fire  wa^ 
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made  in  part  with  a  view  of  selling  ont 
plalntlfTs  business  to  one  J.  H.  Neal,  and 
the  negotiation  was  being  conducted  for 
Neal  by  one  Gus  Ipock,  and  both  of  these 
witnesses  testified  that  they  had  examined 
the  stock  in  reference  to  the  contemplated 
trade,  and  their  estimate  was  that  the  value 
was  something  near  $5,000;  that  there  was 
a  large  quantity  of  new  harness  on  hand 
and  second-hand  harness,  also  robes,  etc.; 
that  they  had  no  dissatisfaction  with  the 
amount  of  the  inventory  taken  and  exhibited 
to  them,  and  the  purchase  was  delayed  only 
by  reason  of  the  fact  that  plaintiff  required 
the  entire  payment  in  cash.  Again,  after 
the  fire,  the  adjuster  of  the  companies  and 
the  plaintiff,  not  then  knowing  that  the  in- 
ventory would  be  found,  under  a  nonwaiver 
agreement  made  an  estimate  of  the  proper- 
ty destroyed  by  going  over  the  debris  and 
determining  the  number  of  the  vehicles  and 
the  amount  of  property  destroyed  by  count- 
ing the  irons  and  gearing  left  by  the  fire,  and 
In  an  estimate  so  made  by  them,  put  in  evi- 
dence as  Exhibit  A,  the  amount  very  nearly 
approximated  that  contained  in  the  inven- 
tory B  when  it  was  afterwards  found  to  be 
in  the  safe.  While,  in  reference  to  the  es- 
timate marked  as  "Exhibit  A,"  the  Judge  be- 
low properly  held  that  it  was  not  relevant 
as  tending  to  show  compliance  with  the  stip- 
ulations of  the  iron-safe  clause,  it  afforded 
strong  confirmatory  proof  as  to  the  correct- 
ness of  the  inventory  which  was  produced 
and  relied  upon. 

It  was  further  contended  for  the  defend- 
ant that  only  one  inventory  was  produced, 
whereas  a  specification  of  the  iron-safe  clause 
required  that  this  and  the  "last  preceding 
inventory"  should  also  be  kept;  the  language 
of  the  stipulation  being  "that  the  assured 
will  keep  such  books  and  inventory,  and  al- 
so the  last  preceding  inventory  if  such  has 
been  taken,  securely  locked  in  a  fireproof 
safe  at  night,"  etc.  As  heretofore  stated,  it 
appeared  that  the  last  inventory,  being  the 
one  kept  in  the  safe,  had  been  taken  on  or 
about  the  15th  of  February,  1907,  six  weeks 
before  the  fire.  The  plaintiff,  a  witness  in 
his  own  behalf,  testified  that  the  preceding 
inventory  had  been  taken  about  a  year  be- 
fore, which  would  be  8  or  9  months  before 
the  policies  were  issued,  being  the  one  taken 
when  plaintiff  purchased  the  business.  This 
had  been  left  on  plaintiff's  desk,  and  was 
destroyed  in  the  fire.  The  evidence  tended 
to  show  that  this  was  a  mere  inadvertence, 
and  under  the  authorities  cited  (Assurance 
Co.  V.  Redding,  supra;  Malin  v.  Insurance 
Co.,  105  Mo.  App.,  supra)  and  others  of  like 
import,  even  though  the  policy  referred  to 
this  as  the  "last  preceding  inventory,"  in  the 
absence  of  any  evidence  of  willfulness  or 
design,  or  that  its  absence  was  of  some  im- 
portance, such  circumstance  would  not,  as  a 
matter  of  law,  effect  the  result  or  require 
a    verdict   against   substantial    compliance; 


and  we  are  inclined  to  the  opinion,  too,  that 
under  recognized  principles  of  interpretation, 
that  this  stipulation  for  keeping  the  "last 
preceding  Inventory,"  by  fair  intendment 
refers,  and  Is  confined,  to  inventories  tak- 
en under  the  contract  of  insurance  and 
after  it  was  entered  into.  The  only  other 
inventory  which  had  been  taken  in  this  case 
was  one  made  long  before  the  policies  were 
issued,  and  before  the  treaty  concerning 
them  was  entered  upon.  There  Is  nothing 
in  the  terms  of  the  policy  which  expressly 
requires  that  such  an  Inventory  so  taken 
shall  be  kept,  and  it  is  a  well-established 
rule  of  construction  in  these  policies  that 
questions  of  doubtful  import  should  be  re- 
solved against  the  company. 

Thus,  In  Liverpool  Ins.  Co.  v.  Kearney, 
supra.  Associate  Justice  Harlan,  for  the 
court,  said:  '"To  the  general  rule  there  Is 
an  apparent  exception  in  the  case  of  con- 
tracts of  insurance,  namely,  that  where  a 
policy  of  insurance  is  so  framed  as  to  leave 
room  for  two  constructions,  the  words  used 
should  be  interpreted  most  strongly  against 
the  insurer.  This  exception  rests  upon  the 
ground  that  the  company's  attorneys,  oflBi- 
cers,  or  agents '  prepared  the  policy,  and  it 
is  its  language  that  must  be  interpreted" — 
citing  National  Bank  v.  Insurance  Co.,  95  U. 
S.  673,  678,  679,  24  L.  Ed.  563;  Moulor  v. 
Amer.  Life  Ins.  Co.,  Ill  U.  S.  335-341,  4 
Sup.  Ct.  466,  28  K  Ed.  447.  In  Fire  Asao,  v. 
Short,  100  111.  App.,  supra,  it  was  held:  "(5) 
A  condition  that  would  defeat  an  insurance 
policy  must  be  expressed,  or  so  clearly  im- 
plied that  it  cannot  be  misconstrued.  In- 
surance companies  write  and  sign  their  pol- 
icies, and  where  these  are  doubtful  construc- 
tions they  will  be  held  against  the  insurer. 
Policies  must  be  liberally  construed  In  fa- 
vor of  the  insured,  so  as  not  to  defeat,  with- 
out a  plain  necessity,  his  claim  for  indem- 
nity." And  our  own  decisions  are  tp  the 
same  effect.  Bank  v.  Fidelity  Dep.  Co.,  128 
N.  C.  366,  38  S.  m  908»  88  Am.  St  Rep.  682. 

•Speaking  generally  to  the  questions  pre- 
sented on  this  appeal,  in  Cool&y's  Insurance 
Briefs,  p.  1823,  it  is  said:  "So,  where  the  in- 
sured was  in  business  in  a  little  country 
town  in  Florida,  and  his  books,  kept  in  most 
primitive  style,  were  far  from  being  what  a 
good  accountant  would  consider  a  complete 
set  of  books  (Western  Assur.  Co.  ▼.  Bedding, 
68  Fed.  708,  15  C.  G.  A.  619,  30  U.  S.  App. 
442),  the  court  held  that,  if  the  insured  kept 
a  set  of  books  which  were  as  good  as  ordi- 
narily kept  in  such  a  store  and  business, 
and  exercised  good  faith  in  the  matter,  his 
policy  was  not  avoided  merely  by  the  fact 
that  the  books  were  not  what  an  expert 
would  consider  a  complete  set  of  books.  If 
his  books  were  kept  in  the  manner  customary 
with  merchants  (Jones  v.  Southern  Ins.  {C. 
C]  38  Fed.  19),  and  as  elaborate  and  com- 
plete as  is  usually  the  case  in  stores  of  like 
character  (Burnett  t.  Amer.  Ont  Ins.  Oo» 
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68  Mo.  App.  343)»  it  is  sufficient  Whether 
the  books  are  sufficient,  within  these  prin- 
ciples, is  a  question  for  the  Jury  (Western 
Assur.  Co.  y.  Altheimer  Bros.,  58  Ark.  565, 
25  S.  W.  1067);  and  an  expert  cannot  testi- 
fy, in  regard  to  a  particular  set  of  books, 
that  he  never  saw  anything  like  it  before 
(Morris  v.  Imperial  Ins.  Co.,  106  Ga.  461,  32 
S.  B.  595). 

We  are  of  opinion  that  this  case  has  been 
correctly  tried,  that  no  reversible  error  ap- 
pears in  the  record,  and  the  judgment  ren- 
dered should  be  affirmed. 

No  error. 


(152  N.  C.  270) 

HICKSON  LUMBER  CO.  ▼.  OAT  LUMBER 

(X). 

(Supreme  Court  of  North  Carolina.    March  81» 

1»10.) 

Appeal  and  Ebbob  (§  1118*)— Pabtieb  At- 
fettted  bt  judgment. 

The  judgment  on  appeal  by  the  superior 
Uenholder  from  so  much  of  the  judgment  in 
a  suit  to  wind  up  an  insolyent  corporation,  as 
apportioned  the  costs  and  the  compensation  of 
the  receiver  by  prorating  the  amount  jimong  all 
the  claimants,  tnat  this  was  error,  and  that  such 
amount  should  be  taxed  against  the  fund,  the 
effect  of  which  was  to  tax  the  whole  amount 
against  the  lowest  lienholder,  and  to  pay  the 

J>rior  liens  in  full,  affected  the  holder  of  the 
owest  lien,  though  he  did  not  appeal,  he  being 
in  effect  the  appellee;  the  receiver  and  those 
entitled  to  the  other  costs,  having  a  prior  lieu, 
and  being  uninterested  In '  how  the  payment 
should  be  apportioned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  §  4414 ;    Dec.  Dig.  f  1118.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; O.  H.  Allen,  Judge. 

Action  by  the  Hlckson  Lumber  Company 
against  the  Gay  Lumber  Company  to  wind 
up  the  affairs  of  defendant.  From  a  judg- 
ment as  to  costs  and  receiver's  fees,  the 
Hlckson  Lumber  Company  appeals.  Af- 
firmed. 

N.  J.  Rouse  and  Rountree  &  Carr,  for  ap- 
pellant E.  M.  Land,  G.  V.  Cowper,  and 
Simmons,  Ward  &  Allen,  for  receiver. 

CLARK,  C.  J.  At  June  term,  1908,  of 
Lenoir,  Neal,  J.,  made  an  order  in  this  cause 
apportioning  the  costs  and  the  compensation 
of  the  receiver  by  prorating  the  amount 
among  all  the  claimants  to  the  fund.  On  ap- 
I>ea],  this  was  held  to  be  an  error  and  that 
these  amounts  should  be  taxed  against  the 
fund.  Lumber  Co.  v.  Lumber  Co.,  150  N.  C. 
281,  63  S.  E.  1048;  Id.,  150  N.  C.  282,  63  13. 
E.  1046,  21  L.  R.  A.  (N.  S.)  843.  The  effect 
is  to  tax  the  whole  sum  against  the  holder 
of  the  lowest  lien,  and  to  pay  the  prior  Hens 
in  full.  The  appellant,  the  Hlckson  Lumber 
Company  which  holds  the  Hen  of  least  priori- 
ty, contends  that,  as  it  did  not  appeal,  the 
amount  of  the  judgment  against  it  at  the 
June  term,  1908,  cannot  be  affected.    But  the 


Tery  nature  of  the  exception  In  the  former 
appeal  called  in  question  the  correctness  of 
prorating  the  costs  and  other  expenses  of  this 
litigation,  and  the  present  appellant  was 
therefore  virtually  the  appellee  in  that  ap- 
peal. It  was  not  necessary,  nor  proper,  that 
the  receiver  and  those  entitled  to  the  other 
costs  in  the  case  should  have  aippeaied. 
Bank  v.  Bank,  127  N.  C.  435,  87  S.  EX  461; 
Strauss  v.  Loan  Asso.,  118  N.  C  563,  24  S. 
E.  116.  They  had  a  prior  lien  on  the  fund, 
and  how  the  payment  should  be  apportioned 
was  a  matter  between  the  litigants,  and 
concerned  them  only. 

The  court  below  has  properly  adjudged 
that  the  payment  of  the  costs  and  receiver's 
fees  should  come  out  of  the  fund— 1.  e.,  be 
paid  out  of  the  sum  coming  to  the  lienhold- 
ers  of  the  lowest  priority — and  that  as 
there  has  been  overpayment  the  deficiency 
shall  be  collected  out  of  the  refunding  bond 
given  by  the  appellant. 

Affirmed. 

(162  N.  G.  2S1) 

MERRITT  ▼.  ATLANTIC  COAST  LINE 

R.  R. 

(Supreme  Court  of  North  Carolina.    March  81, 

19ia) 

Railroads  (§  254*)— Sbpabatb  Coaches  fob 
White  ai?d  Colored  Passengers— Penal- 
ty FOB  Violation  of  Act. 

Revisal  1905.  §  2619,  requires  railroads  to  » 
provide  separate  but  equal  accommodations  for 
white  and  colored  passengers.  Section  2620 
provides  for  the  exemption  by  the  commission 
of  certain  roads  and  trains.  Section  2621  pro- 
vides when  the  two  races  may  be  put  in  the 
same  coach,  and  section  2622  imposes  a  penalty 
for  not  providing  separate  cars.  Hela,  that 
failure  to  famish  the  equipment  was  the  caase 
of  the  penalty,  and  no  penalty  is  incurred  if  a 
passenger  is  directed  by  a  train  hand  or  con- 
ductor into  the  wrong  car. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  254.«] 

Clark,  (X  J.,  dissenting. 

Appeal  from  Superior  Court,  Sampson 
County ;   Guion,  Judge. 

Action  by  W.  M.  Merrltt  against  the  At- 
lantic Coast  Line  Railroad.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Civil  action  to  recover  a  penalty  for  vio- 
lation of  what  is  commonly  called  the  "Jim 
Crow  car  law,"  embodied  in  Kevlsal  1905, 
§9  2619-2622,  Inclusive,  tried  at  January  spe- 
cial term,  Sampson  superior  court;  his  hon- 
or. Judge  Guion,  presiding. 

The  following  is  the  evidence  of  the  plain- 
tiff:  "On  Wednesday  morning,  December 
29,  1906,  we  went  to  Ivanhoe,  a  station  on 
defendant's  railroad.  There  were  four  of  us, 
all  white,  and  we  bought  tickets  at  Ivanhoe 
for  Tomahawk,  the  nearest  station  to  our 
homes.  We  paid  26  cents  for  each  ticket, 
and  the  distance  was  about  10  miles.    When 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  A  Am.  D  gs.  1907  to  date.  A  Reportsr  Indexes 
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the  train  came  we  started  towards  the  steps 
of  the  white  car.  We  got  on  steps  of  white 
car  and  started  to  go  In  wMte  coach,  and 
the  conductor  told  us  to  go  Into  the  other 
car.  We  went  In  and  found  a  few  colored 
folks,  and  they  told  us  we  were  In  the  wrong 
car.  We  then  went  out  and  started  to  go 
Into  the  white  coach,  but  the  conductor  told 
us  to  go  back  Into  the  colored  car.  There 
was  ample  room  for  us  In  the  white  coach, 
but  when  the  conductor  told  us  to  go  Into 
the  other  car  we  went.  He  didn't  use  any 
threats  or  do  anything  to  make  us  go  in,  ex- 
cept to  say,  *Go  in  that  car,'  pointing  to  the 
car  for  colored  people  with  his  hand.  He 
did  not  use  any  force." 

J.  H.  Boney  testified  for  plaintiff:  "I  was 
with  Merritt.  All  of  us  had  tickets.  We 
started  to  go  up  white  steps,  and  conductor 
said,  *Go  on  in  the  other  car.'  We  then  went 
into  the  colored  car,  and  some  negroes  in 
there  told  us  we  were  in  the  wrong  car,  and 
we  started  out  to  go  into  the  white  coach, 
when  the  conductor  waved  his  hand  and 
said,  *Go  on  back  in  the  other  car.'  We  went 
back.  When  conductor  came  to  take  up 
our  tickets,  I  asked  him  why  he  put  us  In 
the  colored  car,  and  he  said,  *You  want  to 
keep  your. baggage  with  you,  don't  you? 
I  said  I  usually  kept  it  My  baggage  was 
rafting  gear,  axe,  etc.,  In  a  tow  sack. .  There 
was  plenty  of  room  in  the  white  car,  and 
there  was  plenty  of  room  In  the  colored  car. 
The  railroad  had  provided  separate  cars  for 
the  two  races;  but  we  are  white  men  and 
the  conductor  ordered  us  to  go  into  the  color- 
ed car.  He  did  not  cuss  or  abuse  us,  and  did 
nothing  except  to  tell  us  to  go  into  the  car  for 
the  colored  race.  There  was  a  coach  for  the 
whites  with  plenty  of  room,  but  the  conduct- 
or told  us  to  ride  in  the  colored  car." 

The  plaintiff  here  rested,  and  the  defend- 
ant moved  for  judgment  as  of  nonsuit,  under 
the  Hinsdale  act.  Motion  overruled,  and  de- 
fendant excepted.  From  a  verdict  and  Judg- 
ment for  plaintiff,  the  defendant  appealed. 

F.  R.  Cooper,  for  appellant 

BROWN,  J.  We  are  of  the  opinion  that 
the  plaintiff  Is  not  entitled  to  recover  the 
penalty  denounced  by  section  2622  of  the  Re- 
visal  for  failure  to  provide  separate  cars. 
Where  the  carrier  has  obeyed  the  law  and 
provided  separate  cars  for  the  white  and  col- 
ored passengers,  which  afford  equal  accom- 
modations, no  statutory  penalty  is  incurred 
if  the  individual  passenger  is  directed  by  a 
train  hand  or  conductor  into  the  wrong  car. 
This  is  manifest  from  the  language  of  the 
statutes.  Omitting  superfluities,  section  2619 
reads  as  follows:  "All  railroad  companies 
shall  provide  separate  but  equal  accommoda- 
tions for  the  white  and  colored  races  on  all 
trains  carrying  passengers.  Such  accommo- 
dations may  be  furnished  by  railroad  com- 
panies either  by  separate  passenger  cars  or 
by  compartments  in  passenger  cars;  which 
shall  be  provided  by  the  railroad  under  the 


supervision  and  direction  of  the  corporation 
commission."  Section  2620  provides  that  the 
commission  may  exempt  certain  roads  and 
trains.  Section  2621  provides  when  the  two 
races  may  be  put  in  the  same  coach,  and  sec- 
tion 2622  imposes  a  i»enalty  for  falling  to 
provide  separate  cars. 

Upon  the  testimony  of  the  plaintiff,  It  ap- 
pears that  the  defendant  had  complied  fully 
and  in  good  faith  with  the  statutes  cited,  and 
furnished  equal  and  separate  accommoda- 
tions on  its  train  for  the  white  and  colored 
races.  Assuming,  as  contended  by  plaintiff 
that  the  conductor  erred  in  showing  plain- 
tiff into  the  colored  car,  because  he  had  his 
rafting  gear  with  him,  that  does  not  alter 
the  admitted  fact  that  so  far  as  the  carrier 
is  concerned  it  had  complied  in  good  faith 
with  the  law  and  provided  separate  cars  and 
equal  accommodations  for  the  two  races. 
That  being  so,  no  statutory  penalty  is  incur- 
red. That  our  construction  Is  right  is  man- 
ifest from  that  portion  of  the  law  which 
provides  that  the  separate  cars  and  accom- 
modations, for  failure  to  supply  which  the 
penalty  is  given,  must  be  furnished  by  the 
carrier  under  the  direction  and  supervision 
of  the  corporation  commission.  As  said  by 
the  federal  court:  "The  equipment  is  the 
required  thing,  the  failure  to  furnish  which 
brings  on  the  penalty,  and  not  the  manage- 
ment of  the  equipment  by  the  employes.** 
U.  S.  V.  Ills.  Cent  R.  R.  (D.  O.)  156  Fed. 
183.  That  was  an  action  brought  by  the 
government  for  the  penalty  imposed  by  the 
safety  appliance  act  of  March  2,  1893  (Act 
March  2,  1893,  a  196,  27  Stat  531  [U.  S. 
Comp.  St  1901,  p.  31741).  The  District  Court 
held  that  the  penalties  were  incurred  by  a 
failure  to  furnish  the  appliances,  and  not  be- 
cause improperly  managed  by  the  company's 
employes  after  being  furnished. 

The  motion  to  nonsuit  is  sustained. 

Reversed  and  dismissed. 

CLARK,  C.  J.  (dissenting).  It  Is  the  in- 
herent power  of  the  people  of  this  state  to 
declare  their  public  policy  through  enact- 
ments of  the  Legislature,  unless  that  body 
is  restrained  by  some  provision  of  the  Con- 
stitution of  the  state  or  of  the  United  States. 
That  is  not  the  case  with  the  requirement  of 
separate  cars  for  the  two  races,  for  such  leg- 
islation, when  it  requires,  as  our  statute 
does  (Revival,  §  2619),  "equal  accommoda- 
tions" for  both  races,  has  been  held  constitu- 
tional by  both  the  state  and  federal  courts. 
The  sole  power  and  duty  of  the  courts  there- 
fore is  to  80  construe  the  law  cu»  to  effectu- 
ate the  intention  of  the  Legislature.  The  ob- 
ject of  this  statute  was  to  provide  separate 
accommodations  for  **all"  white  men,  not 
for  "some"  white  men.  It  is  beyond  con- 
troversy that  on  this  occasion  su<jh  accom- 
modations were  not  "provided,"  for  these 
four  white  men,  but  were  denied  to  them. 
If  there  had  been  only  one  white  man  thus 
humiliated  by  being  forced  to  ride  agahist 
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his  will,  Id  the  car  "provided"  for  the  oth- 
er race,  the  statute  was  disregarded  and  the 
penalty  incurred.  The  Inmates  of  the  col- 
ored car  also  had  their  rights  violated  by 
being  forced  to  allow  four  white  men  to 
ride  in  that  car  contrary  to  law,  and  against 
their  objection. 

The  bag  of  rafting  gear  should  have  been 
put  in  the  baggage  car.  If  it  was  not  prop- 
er to  admit  it  into  the  white  car  where  these 
four  men  had  a  right  to  ride.  It  was  far 
more  improper  to  have  it  put  in  the  colored 
car  where  these  men  were  prohibited  by  the 
law  to  ride,  for  the  statute  requires  "equal 
accommodations,"  and  if  the  tackle  was  not 
proper  for  one  car  it  was  not  proper  for  the 
other.  The  conductor  is  in  complete  charge 
of  the  train.  For  the  time  being  he  is  the 
alter  ego  of  the  company,  its  only  visible 
and  indeed  sole  representative.  The  com- 
pany, it  seems,  did  provide  a  car  for  some 
white  men  that  day.  But  it  did  not  provide 
for  these  four  white  men,  when  through  its 
representative,  Its  conductor,  it  refused  to 
let  them  ride  therein  and  forced  them  to  ride 
among  the  members  of  the  other  race,  in 
the  car  which  should  have  admitted  only 
members  of  that  race.  The  discrimination 
against  them  was  all  the  more  cruel  when 
all  other  wtiite  men  had  a  car  provided  for 
them;  "Providing"  a  car  for  other  white 
men  was  no  benefit  to  these  four  white  men, 
nor  a  compliance  with  the  law,  so  far  as 
they  were  concerned.  The  statute  is  a  de- 
lusion, if  the  conductor  can,  acting  for  the 
company,  exclude  any  white  men  he  thinks 
proper,  and  put  them  in  the  colored  car.  If 
he  can,  at  will,  require  white  men  to  ride 
In  the  colored  car,  he  can  at  will  permit 
colored  men  to  ride  in  the  white  car.  It 
would  be  equally  as  good  a  defense  In  such 
case  to  say,  as  in  this,  that  there  was  a  sep- 
.arate  car  "provided"  for  each  race.  If  this 
Is  •'providing"  a  car  for  each  race,  then  the 
company,  acting  through  its  conductor,  is 
supreme,  and  not  the  statute.  But  if  the 
statute  confers  rights  the  conductor  cannot 
thus  suspend  or  nullify  It. 

Whatever  the  company  may)  have  provided 
for  other  white  men  that  day  it  certainly 
did  not  provide  room  in  the  white  car  for 
these  four  white  men,  and  thereby  it  incur- 
red the  penalty  denounced  by  the  statute. 
These  were  men  in  the  humbler  walks  of 
life  and  laborers.  But  the  statute  is  meant 
as  much,  if  not  more,  for  them  than  for  oth- 
ers, better  dressed  perhaps,  whom  an  arbi- 
trary conductor  would  hardly  dare,  or  might 
not  be  able,  to  force  to  ride  with  the  colored 
people.  The  evidence  is  that  these  white 
men  tried  to  go  into  the  white  car,  where 
there  was  plenty  of  room;  but  the  conductor 
ordered  them  into  the  other  car.  They  had 
to  obey.  The  colored  men  objected  (as  they 
had  a  right  to  do)  to  these  white  men  riding 
In  that  car.  They  then  again  started  into 
the  white  car,  and  the  conductor  ordered 
them  "to  go  back"  and  ride  among  the  ne- 


groes. They  refrained  from  any  difficulty 
with  him  and  have  appealed  to  the  courts 
of  their  state.  The  conductor  having  denied 
them  the  right  given  them  by  the  statute, 
they  have  asked  that  the  courts,  in  this  case, 
shall  decide,  once  for  all,  that  the  guaranty 
to  all  white  men,  however  humble,  of  the 
right  to  ride  on  the  train  among  those  of 
their  own  race,  shall  be  enforced.  If  the 
conductor  can  deny  that  right  to  these  men 
and  compel  them  to  ride  among  negroes,  any 
other  conductor  can  arbitrarily  compel  any 
other  white  men  at  any  other  time  to  do  the 
same.  A  law  which  depends  for  its  suspen- 
sion, or  operation,  upon  the  arbitrary  will  or 
humor  of  an  individual  is  a  nullity.  This 
certainly  was  not  the  intent  of  the  Legisla- 
ture in  passing  this  statute. 

The  provision  that  such  cars  shall  be  fur- 
nished "under  the  direction  and  supervision 
of  the  corporation  commission"  is  merely  a 
rei>etItIon  of  the  general  law  putting  all  mat- 
ters concerning  railroads,  steamboats,  and 
telegraph  and  telephone  companies  under 
their  general  direction  and  supervision.  It 
was  never  meant  thereby  that  the  corpora- 
tion commission  was  empowered  to  repeal, 
suspend,  or  set  aside  any  express  require- 
ment, such  as  this,  enjoined  upon  com- 
mon carriers  by  a  statute,  and  enforceable 
through  the  courts  by  a  penalty.  If  they 
had  exempted  this  road  under  Revlsal,  | 
2620,  the  burden  of  proving  the  exemption 
was  on  the  defendant,  and  there  was  no  evi- 
dence to  show  it,  nor  is  it  even  alleged.  The 
statute  was  set  aside  by  the  defendant 
through  Its  conductor,  not  by  the  corporation 
commission. 

The  penalty  for  violation  of  this  require- 
ment is  given  by  Revisal,  §  2622,  to  "any 
passenger  ♦  ♦  ♦  who  has  been  furnish- 
ed accommodations  on  such  railroad  train 
or  steamboat,  ♦  ♦  ♦  with  a  person  of  a 
different  race.  In  violation  of  law."  The 
plaintiff  has  brought  himself  squarely  with- 
in both  the  spirit  and  the  terms  of  the  stat- 
ute, and  he  is  entitled  to  recover,  both  on 
his  own  account  and  as  a  protection  to  all 
other  white  men  who  otherwise  will  be  ab- 
solutely su'bject  to  the  arbitrary  conduct  of 
any  conductor  who  may  choose  to  order 
them  to  ride  among  the  negroes,  as  the  con- 
ductor here  did. 

Judge  Guion  properly  refused  to  nonsuit 
the  plaintiff.  The  issue,  submitted  without 
objecti-on,  was:  "Did  the  defendant  fail  and 
refuse  to  furnish  accommodation  to  the 
plaintiff  in  a  compartment  or  car  set  apart, 
and  intended,  for  the  whites,  as  alleged  in 
the  complaint?"  The  jury  having  respond- 
ed, "Yes,"  the  judge  rendered  judgment  for 
the  penalty  of  $100,  as  provided  by  Revisal, 
§  2622. 

In  my  judgment,  it  is  not  lawful  in  North 
Carolina  for  a  railroad  company,  through 
its  conductor,  to  compel  white  men  to  ride 
In  the  car  provided  for  the  colored  race,  es- 
pecially under  the  facts  of  this  case,  when 
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both  the  white  men  and  the  negroes  objected 
to  It  and  there  was  plenty  of  room  in  the 
car  for  whites.  The  only  ground  intimated 
is  that  they  were  laborers  with  a  bag  of 
tools;  but  the  bag  of  tools,  if  objectionable, 
should  have  been  sent  to  the  baggage  car, 
without  humiliating  the  men  by  compelling 
them  to  ride  with  the  negroes. 


(152  N.  C.  272) 

AUDIT  CO.  V.  TAYLOR. 

(Supreme  Court  of  North  Carolina.    March  81, 

1910.) 

1.  Contracts  (S  338*)  —  Bbkach— Actions— 
Answer. 

In  an  action  for  installing  a  system  of 
bookkeeping,  defendant  admitted  the  contract, 
but  denied  that  anything  was  due,  alleging  that 
the  contract  was  procured  by  plain tilf  on  the 
representation  that  the  proposed  system  would 
be  more  efficient  and  more  economical  than 
the  system  then  in  use;  that  defendant  could 
not  know  whether  the  system  would  be  as  ef- 
ficient as  it  was  represented;  and  that  he  en- 
tered into  the  contract  in  reliance  upon  the 
representations;  and  that  after  giving  the  sys- 
tem a  fair  trial  it  proved  more  expensive  and 
less  efficient  than  his  old  system,  and  he  wss 
compelled  to  discard  it.  Held,  that  the  answer 
was  insufficient  as  an  allegation  of  fraud,  as  it 
fails  to  allege  that  the  representations  were 
falsely  and  fraudulently  made,  or  were  known  by 
plaintiffs  agent  to  be  false,  or  were  made  with 
reckless  disregard  of  their  truth  or  falsity,  or 
made  with  intent  to  deceive;  but  the  answer 
alleges  a  sufficient  defense  in  a  total  want  of 
consideration  and  a  breach  of  guaranty. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1691,  1692;   Dec.  Dig.  §  338.*] 

2.  CoNTBACTS  (S  353*)— Actions  fob  Breach 
—Instructions. 

In  an  action  for  installing  a  systen^  of 
bookkeeping  for  defendant,  in  which  defendant 
admitted  the  contract,  but  denied  that  anything 
was  due  because  the  system  installed  did  not 
sustain  plaintiflTs  representations  as  to  effi- 
ciency, and  that  defendant  was  advised  that  the 
contract  was  not  binding  because  it  was  obtain- 
ed by  fraud  or  mistake,  a  charge  that  if  plain- 
tiff assured  defendant  that  the  system  could  be 
worked  with  no  greater  expense  than  the  system 
used  by  defendant:  that  these  representations 
were  untrue  and  falsely  and  fraudulently  made; 
that  defendant  did  not  know  it  was  untrue  ana 
had  no  means  of  ascertaining  the  truth  until 
after  the  contract  was  made;  and  that  If  the 
jui7  believed  that  defendant  gave  the  system 
a  fair  trial,  and  that  it  could  not  be  worked 
without  additional  expense,  plaintiff  is  not  en- 
titled to  recover— correctly  stated  the  law,  ex- 
cept as  to  the  representations  being  false  and 
fraudulent,  which  feature  of  the  instruction 
places  an  unnecessary  burden  on  defendant. 

[Ed.   Note. — For  other   cases,   see   Contracts, 
Cent.  Dig.   Si  1829^1844;    Dec.   Dig.  f  353.*] 

3.  Appeal  and  Error  (f  1033*)— Harmless 
Error— Instructions. 

In  an  action  on  a  contract,  plaintiff  cannot 
complain  because  the  court  places  upon  defend- 
ant the  unnecessary  burden  of  proving  that  rep- 
resentations made  by  plaintiff  were  mlsely  and 
fraudulentlv  made;  neither  can  the  plaintiff 
complain  if  the  jury  found,  under  the  charge  of 
the  court,  that  the  representations  were  falsely 
and  fraudulently  made,  in  addition  to  matters 


constituting  breach  of  warranty  and  failure  of 
consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4062-4062;  Dec.  Dig.  f 
1033.*1 

4.  Judgment  (i  109*)— On  Triai.  of  Ibsu9— 
Notwitustandino  Verdict. 

A  motion  for  judgment  non  obstante  vere- 
dicto is  applicable  only  where  the  defense  set 
up  is  in  the  nature  of  a  plea  of  confession  and 
avoidance,  and  the  jury  find  the  fact  with  the 
defendant;  but  in  law  it  is  an  insufficient  de- 
fense, and  the  motion  is  proi)erly  overruled  in 
an  action  on  a  contract  where  defendant,  al- 
though acknowledging  the  execution  of  the 
contract,  denies  liability  thereon  because  of  the 
failure  of  plaintiff  to  perform  the  contract  in 
accordance  with  his  guaranty. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  367-375;   Dec.  Dig.  i  199.*j 

5.  Evidence  (§|  411,  432^)— Parol  Evidence 
Affbgtino  Writings  —  Invalid  Contract, 

Where  the  writing  sued  on  contains  only 
a  part  of  the  contract  between  the  parties,  it 
was  competent  to  show  the  other  part  by  parol 
evidence,  and  the  failure  of  consideration  oonid 
also  be  shown  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1874-1809,  1981-1980 ;  Dec.  Dig. 
M411,  432.*1 

Appeal  from  Superior  Court,  New  Han- 
over  County;   O.  H.  Allen,  Judge. 

Action  by  the  Audit  Company  against  J.  A, 
Taylor.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Kellum  &  Loughlin,  for  appellant  Roun- 
tree  &  Carr,  for  api)ellee. 

CLARK,  C.  J.  The  plaintiff  seeks  to'  re- 
cover of  tbe  defendant  the  sum  of  $413.81 
and  interest,  due  under,  a  contract  for  in- 
stalling a  system  of  accounts  or  bookkeeping 
for  the  wholesale  grocery  business  of  the  de- 
fendant. 

The  plaintiff  alleged  the  execution  of  the 
contract,  the  performances  of  the  services 
thereunder,  and  the  amount  due.  The  de- 
fendant admitted  the  execution  of  the  con- 
tract, and  at  the  trial  admitted  that  if  any- 
thing was  due  it  was  the  sum  of  1413.81; 
but  he  denied  that  anything  was  due,  alleg- 
ing that  the  contract  was  procured  by  the 
plaintiff  and  entered  into  by  defendant  upon 
the  distinct  representation  that  the  proposed 
system  of  bookkeeping  would  be  much  more 
efficient  and  could  be  operated  with  no  great- 
er clerical  force  and  more  economically  than 
the  system  the  defendant  was  then  using, 
that  he  did  not  know,  and  could  not  know, 
whether  the  proposed  system  would  be  as 
economical  and  efficient  as  it  was  represent- 
ed, and  that  he  entered  into  the  contract  in 
reliance  upon  the  truth  of  the  representations 
as  to  the  economy  and  efficiency  of  the  pro- 
posed system.  Defendant  alleges,  further, 
that,  after  giving  the  system  a  fair  trial  for 
about  three  months,  he  learned  that  it  was 
more  expensive  and  less  efficient  than  his  old 
system,  and  that  he  was  compelled  to  discard 
the  system  entirely,  and  that  he  is  advised 
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that  the  contract  is  not  binding  because  it 
was  obtained  by  fraud  or  mistake,  and  the 
system  did  not  come  up  to  the  representa- 
tion or  guaranty  of  plaintiff. 

The  last  paragraph  is  the  only  reference 
to  fraud  and  is  insufficient,  as  the  plaintiff 
contends,  to  set  up  that  defense,  for  it  fails 
to  allege  that  the  representations  were  false- 
ly and  fraudulently  made,  or  that  they  were 
known  by  the  plaintiff's  agent  to  be  false,  or 
were  made  with  reckless  disregard  of  their 
truth  or  falsity,  or  that  they  were  made  with 
intent  to  deceive.  Cash  Register  Co.  v.  Town- 
send,  137  N.  O.  652,  50  S.  E.  306,  70  L.  R.  A- 
349. 

The  court  charged  the  jury,  among  other 
things :  "If  the  plaintiff  assured  the  defend- 
ant that  the  system  of  bookkeeping  which  he 
proposed  to  install  could  be  worked  by  de- 
fendant's then  present  office  force,  and  with 
no  greater  expense,  and  that  this  representa- 
tion was  untrue  in  fact  and  falsely  and 
fraudulently  made,  and  that  the  defendant 
did  not  know  that  It  was  untrue,  and  had 
no  means  of  ascertaining  the  truth  until 
after  the  contract  was  made,  and  that  if 
you  further  believe  that  the  defendant  gave 
the  system  a  full  and  fair  trial,  and  it  could 
not  be  worked  without  additional  expense, 
then  plaintiff  is  not  entitled  to  recover" — to 
which  the  defendant  excepted.  The  jury 
found  in  response  to  the  issue  that  the  de- 
fendant was  not  Indebted  to  the  plaintiff.  If 
the  court  had  left  out  of  this  charge  the 
words,  "and  falsely  and  fraudulently  made," 
the  instruction  would  have  been  correct  In 
adding  those  words,  the  court  placed  upon 
the  defendant  an  unnecessary  burden;  but 
the  plaintiff  cannot  complain  of  that. 

The  plaintiff  relies  upon  Cash  Register  Co. 
▼.  Townsend,  137  N.  C.  652,  50  S.  B.  306,  70 
L.  R.  A.  349,  and  properly  Insists  that  the 
answer  is  not  a  sufficient  plea  of  fraud.  This 
is  not  the  case  of  a  sale  of  personal  property. 
The  answer  alleges  a  sufficient  defense  in  set- 
ting op  a  total  want  of  consideration  and  a 
breach  of  guaranty,  and  the  jury  found  the 
defense  good.  The  plaintiff  cannot  complain 
that  the  jury  further  found,  under  the  charge, 
that  the  representations  were  "falsely  and 
fraudulently  made"  over  and  above  the  other 
matters  stated  in  the  charge  above  which 
amounted  to  an  allegation  of  a  total  want 
of  consideration  and  breach  of  warranty. 

The  court  below  properly  overruled  the 
motion  for  judgment  non  obstante  veredicto. 
That  is  applicable  only  where  the  defense 
set  up  is  in  the  nature  of  a  plea  of  confession 
and  avoidance,  and  the  jury  find  the  fact 
with  the  defendant;  but  in  law  it  is  an  in- 
sufficient defense.  Cotton  Mills  v.  Abernathy, 
115  N.  C.  403,  20  S.  E.  522.  Here  the  writing 
contained  only  a  part  of  the  contract,  and  it 
was  competent  to  show  the  other  part  by 
parol  evidence.  Cumming  v.  Barber,  99  N.  C. 
332,  5  S.  E.  903;   ^^i6sen  v.  Mining  Co.,  104 


N.  0.  309,  10  S.  E.  512.  The  failure  of  con- 
sideration was  necessarily  shown  by  parol. 
Jones  v.  Rhea,  122  N.  C.  721,  30  S.  B.  846. 

The  controversy  Is  chiefly  over  the  facts 
set  up  by  the  answer,  and  the  jury  have 
found  them  in  favor  of  the  defendant 

No  error. 

(1S2  N.  C.  279) 

OLIVE  et  al.  ▼•  ATIjANTIO  COAST  LINE 

R.  CO. 

(Supreme  Court  of  North  Oarolina.   .March  31, 

1910.) 

L  Pleadiitg  (I  7*)~Mattebb  of  Infebeivcb. 
Under  Revisal  1905,  §  2631,  requiring  a 
carrier  to  receive  at  "a  regular  station*'  only  all 
articles  of  the  kind  received  for  transportation, 
a  complaint  alleging  that  plaintiff  tendered  to 
a  earner  at  W.  a  certain  quanfity  of  loose  lum- 
ber for  shipment,  etc.,  which  the  defendant 
wrongfully  and  unlawfully  refused  to  receive, 
states  a  good  cause  of  action,  since  it  would 
be  inferred,  to  be  thereafter  shown  by  proof, 
that  W.  was  a  regular  station,  and  that  loose 
lumber  was  an  article  usually  received  by  the 
carrier. 

[Ed.  Note.— For  other  cases,  see  Pleading^ 
Cent.  Dig.  i  11 ;    Dec.  Dig.  i  7.*1 

2.  Pleading  (|  216*)— Demubber— Questions 
considebed. 

On  demurrer  to  a  complaint  for  damages 
for  refusal  to  receive  a  shipment  of  lumber,  the 
question  of  the  measure  of  damages  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  535;    Dec.  Dig.  S  216.»] 

3.  Costs  (§  49*)— Demubber— Ovebbuling. 

Where  a  demurrer  to  a  complaint  is  not 
frivolous,  a  Judgment  overruling  the  demurrer 
should  allow  defendant  to  answer  over,  and 
should  not  tax  defendant  with  costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §  214 ;    Dec.  Dig.  i  49.*] 

Appeal  from  Superior  Court,  Cumberlanil 
County;  Lyon,  Judge. 

Action  by  W.  J.  Olive  and  another  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Civil  action  to  recover  penalty  of  the  defend- 
ant carrier  for  refusal  to  receive  for  shipment 
lumber  tendered  by  the  plaintiffs  to  defend- 
ant's ag^nt  at  Wade,  N.  C,  for  shipment  to 
Henderson-Jarrett  Company  at  Norfolk,  Va., 
and  refusing  to  issue  a  bill  of  lading  for  the 
same,  after  due  demand  by  the  plaintiffs;  and 
for  damages  suffered  in  consequence  of  such 
refusal.  Judgment  for  plaintiffs.  Defendant 
appeals.    Modified. 

Rose  &  Rose,  for  appellant  Q.  E.  Nimocks, 
for  appellees. 

BROWN,  J.  1.  The  allegations  of  the 
complaint  could  be  made  a  little  more  definite 
as  to  the  exact  place  where  the  tender  of  the 
lumber  was  made,  but  in  their  present  form 
we  think  they  state  a  cause  of  action  which, 
if  established,  would  entitle  plaintiffs  to  re- 
cover something.  It  is  manifest  from  an 
examination  of  section  2631  of  the  Revisal, 
under  which  this  action  is  brought,  Hiat  the 
exact  place  of  tender  is  very  material  in  de- 


•Po7  other  cases  see  lame  topic  and  section  NUMBER  in  Dec.  Ji  Am.  D'gi.  1907  to  date,  ft  ReporUr  Indsztti 
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termlning  the  liability  of  tlie  carrier.  U^ider 
the  language  of  the  statute,  the  carrier  is  re- 
quired to  receive  at  "a  regular  station"  only 
"all  articles  of  the  nature  and  kind  received 
by  such  company  for  transportation."  The 
carrier  is  not  required  to  receive  them  when 
tendered  elsewhere,  except  in  the  case  of 
loaded  cars  (loaded  by  the  shipper),  which 
may  be  tendered  "at  a  side  track  or  any  ware- 
house connected  with  the  railroad  by  a  sid- 
ing." Of  course,  the  plalntlflPs  cannot  recov- 
er on  this  complaint  for  a  failure  to  furnish 
cars  under  section  2634  of  the  Revisal,  as 
they  do  not  set  out  any  allegations  of  fact 
coming  within  the  terms  of  that  section,  or 
base  their  claim  upon  it  The  gravamen  of 
their  complaint  and  the  cause  of  action  as 
stated  is  that  they  tendered  to  defendant  at 
Wade,  N.  C,  a  certain  quantity  of  loose  lum- 
ber for  shipment  to  Henderson-Jarrett  Com- 
pany, Norfolk,  Va.,  which  the  defendant 
wrongfully  and  unlawfully  refused  to  receive 
and  issue  a  bill  of  lading  for.  We  infer  from 
this  that  Wade,  N.  C,  is  a  regular  station  of 
the  defendant,  and  that  loose  lumber  (not 
loaded  by  the  shipper  in  cars)  Is  an  article  of 
the  nacure  and  kind  usually  received  by  rail- 
roads for  transportation.  But  these  facts  can 
be  best  determined  upon  the  trial. 

2.  The  question  of  the  measure  of  damage 
cannot  be  considered  upon  demurrer.  If  the 
allegations  of  the  complaint  be  sustained,  the 
plaintiffs  will  be  entitled  to  recover  some 
damage,  if  only  nominal.  The  true  measure 
of  damage  can  best  be  determined  when  all 
the  facts  are  before  the  court. 

3.  Whether  this  transaction  comes  within 
the  purview  of  the  Interstate  commerce  law, 
so  as  to  relieve  the  defendant  from  a  penalty 
for  refusal  to  receive  the  lumber  for  ship- 
ment to  Norfolk,  Va.,  need  not  be  discussed. 
In  any  event,  the  plaintiffs  would  be  entitled 
to  recover  their  actual  damages  whether 
they  could  recover  the  penalty  or  not  But 
the  writer  regards  the  question  as  settled  by 
this  court  in  the  recent  case  of  Burlington 
Lumber  Co.  v.  Railway  Co.,  67  S.  E.  167. 

We  notice  in  the  judgment  that  the  demur- 
rer Is  overruled,  and  the  defendant  taxed 
with  all  the  costs.  There  being  no  contention 
that  the  demurrer  is  frivolous,  the  judgment 
should  have  been  that  the  defendant  answer 
over. 

Ab  modified  the  judgment  is  affirmed. 


OBi  N.  C.  218) 

WELLS  et  al.  v.  HARRELL  et  ax. 

(Supreme  Conrt  of  North  Carolina.     March  31, 

1910.) 

1.  Dower  (§  98*)— Awarding  Widow  Dower 
—Mistake  in  Boundary— Proceedings  to 
Correct  Docket— Necessity. 

Where,  in  copying  the  report  of  the  jury 
of  view  awarding  a  widow  dower,  one  of  the 
boundary  lines  was  omitted  by  inadvertence,  and 
the  docket  contains  sufficient  data  to  enable  the 
court  on   inspection    to    supply   with   certainty 


the  omitted  line,  no  proceedings  to  correct  the 
docket  are  required. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  §§  942^  344 ;    Dec.  Dig.  §  96.*J 

2.  Dower  (§  d8*)— Award  to  Widow— Ebcobd 
— Report  of  Jury  of  View. 

The  report  of  the  jury  of  view  copied  onto 
the  docket  is  ^art  of  the  record  of  the  award  of 
dower  to  a  widow. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  §  342;  Dec.  Dig.  S  98.*J 

3.  Evidence  (g  178*)— Sboondabt  Evidbncb 
—Lost  Judicial  Record. 

A  part  of  a  judicial  record  being  lost,  sec- 
ondary evidence  of  its  contents  coald  be  re- 
ceived and  acted  on. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  583.  585 ;   Dec.  Dig.  g  178.*] 

Appeal  from  Superior  Court,  Pender  Conn- 
ty;   Ward,  Judge. 

Trespass  to  lands  by  Lizzie  B.  Wells  and 
another  against  Dempson  Harrell  and  an- 
other. From  a  judgment  for  plaintiffs,  de- 
fendants appeal.    Affirmed. 

In  response  to  issues  submitted,  the  jury 
rendered  the  following  verdict: 

**(1)  Is  the  plaintiff  the  owner  of  life  es- 
tate, by  reason  of  dower,  In  the  estate  of  her 
former  husband  in  the  lands  described  in  the 
complaint?     Answer:     *Yes.* 

"(2)  Have  the  defendants  trespassed  on 
same?    Answer:    *Yes.* 

*'(3)  What  damages  is  plaintiff  entitled  to 
recover?    Answer:    *Five  cents.* 

"(4)  Have  the  plaintiffs  trespassed  upon 
and  injured  the  Inheritance  in  said  land? 
Answer:     *No.* 

"(5)  What  damages  are  defendants  en- 
titled to  recover  therefor?  Answer:  'Not 
any.' " 

There  was  judgment  on  the  verdict  for 
plahitiffs,  and  defendants  excepted  and  ap- 
pealed. 

J.  T.  Bland,  for  appellants.  Stevens,  Beas- 
ley  &  Weeks,  for  appellees. 

HOKE,  J.  Recovery  was  resisted  In  this 
case  by  defendants,  some  of  the  heirs  at  law 
of  the  former  husband^  chiefly  on  the  ground 
that,  in  copying  the  report  of  the  jury  of 
view  awarding  the  femme  plaintiff  dower, 
one  line  had  been  inadvertently  omitted;  but 
the  position  cannot  avail  the  defendants.  On 
the  trial  it  was  made  to  appear  that  the  di- 
viding line  between  the  widow's  dower  and 
the  remainder  of  the  home  tract  was  clearly 
defined  and  correctly  copied,  and  that  the 
line  in  question,  the  omitted  line,  was  an 
outside  line  of  the  home  tract,  and  that  its 
presence  was  required  to  make  the  lines 
close  and  include  the  dwelling  house,  etc., 
embraced  within  the  dower;  and  it  clearly 
appears  on  the  face  of  the  docket  and  de- 
scription, as  it  stood  when  the  suit  was  In- 
stituted, that  its  omission  was  by  inadver^ 
ence  or  mistake,  and  the  docket  contains  suf- 
ficient data  to  enable  the  court  on  inspection 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  St  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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to  correct  and  supply  with  certainty  the  omit- 
ted line.  In  such  case  no  proceedings  to  cor- 
rect the  docket  is  required.  Credle  v.  Hays, 
88  N.  0.  321;  S.  B.  Mlzell  v.  Simmons,  70  N.  C. 
182;  Cooper  v.  White,  46  N.  C.  389;  Camp- 
bell v.  Roe  &  McArthur,  9  N.  C.  33,  11  Am. 
Dec.  738. 

Apart  from  this.  It  was  alleged  in  the  com- 
plaint, and  there  was  evidence  offered  on 
the  trial  to  the  effect,  that  the  report  as  made 
by  the  jury  contained  the  line  and  correctly 
described  the  dower,  and  same  was  by  Inad- 
yertence  omitted  in  copying  the  report  onto 
the  docket  It  was  further  made  to  appear 
that  this  report  had  been  lost,  and  was  so  at 
tiie  time  of  the  trial.  This  being  true,  our 
decisions  are  to  the  effect  that  this  report  is 
a  part  of  the  record,  and,  being  lost,  that 
secondary  evidence  of  its  contents  could  be 
received  and  acted  on.  Bonds  v.  Smith,  106 
N.  a  553,  11  S.  E.  322;  Clifton  v.  Fort,  98 
N.  a  173,  3  S.  B.  72a 

The  questions  referred  to,  however,  are 
hardly  presented,  for  it  was  shown  on  the 
hearing  that  some  time  prior  to  the  trial,  on 
notice  duly  served,  the  femme  plaintiff  had 
moved  for  and  obtained  an  order  of  the  clerk 
of  the  superior  court  of  Pender  county,  hav- 
ing Jurisdiction  of  dower  proceedings,  cor- 
recting the  description  on  the  docket  by  in- 
serting the  omitted  line,  so  that  at  the  time 
of  trial  had  the  docket  did  contain  a  full  and 
correct  description  of  the  dower. 

There  has  been  no  error  committed  which 
in  any  way  prejudiced  defendants,  and  the 
judgment  in  favor  of  plaintiffs  must  be  af- 
firmed. 

No  error* 

(152  N.  C.  269) 

SUMRBLL  et  al.  v.  ATLANTIC  COAST 

LINE  R.  CO. 

(Supreme  Court  of  North  Carolina.    March  81, 

1910.) 

1.  Cabbiers  (§  52*)— Bill  of  Laoiro— Evi- 
dence—Presumptio  n. 

A  bill  of  lading  raises  the  presumption  that 
goods  were  delivered  to  the  carrier  for  shipment 
in  good  order. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  158;    Dec.  Dig.  §  62.*] 

2.  lEviDENCE  (§  78*)  —  SupPBSssioif  OF  Evi- 
dence—Bill OF  Lading  ^  Possession  of 
Carrieb^Evidence. 

Where  a  bill  of  lading  was  filed  with  de- 
fendant, with  a  claim  for  damages  to  goods  ship- 
ped, the  bill  of  lading  being  in  defendant's  pos- 
session, it  devolved  upon  defendant  to  introauce 
it  in  evidence  if  desired. 

TEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  98,  100 ;  Dec  Dig.  §  78.*] 

8.  Cabbiebs  (I  196*)  —  Damage  to  Goods  — 
Amount— Question  fob  Jubt. 

Where  plaintiff  testified  that  98  cents  was 
'Die  damage  to  a  case  of  goods  in  shipment  and 
there  was  no  direct  evidence  in  contradiction, 
and  he  relied  for  corroboration  on  the  facts  that 
he  filed  his  claim  for  98  cents,  and  that  defend- 
ant did  not  contest  the  claim,  bnt  paid  it  to 


another,  while  defendant's  evidence  was  the 
itemized  bill  from  plaintiff's  vendor  filed  with 
the  claim,  which  showed  the  price  of  a  dozen 
bottles  of  olives  was  $2.15  less  10  per  cent  and 
the  claim  for  loss  of  6  bottles,  whether  the 
damage  was  for  the  amount  claimed  or  for  97 
cents  as  claimed  by  defendant  was  for  the  jnry. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  596;    Dec.  Dig.  S  186.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  O.  H.  Allen,  Judge. 

Action  by  G.  W.  Sumrell  and  another 
against  the  Atlantic  Coast  Line  Railroad  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

Rouse  &  Land,  for  appellant  B.  B.  Woo- 
ten,  for  appellees. 

CLARK,  C.  J.  T^hls  was  an  action  begun 
-before  a  justice  of  the  peace  to  recover  'M 
cents  for  damages  to  goods  i»hlpped  to  plain- 
tiffs over  the  defendant's  road,  together  with 
the  penalty  of  $50  given  by  Revlsal,  §  2634, 
for  failure  to  adjust  and  pay  the  claim  for 
such  damages  within  60  days  after  it  was 
filed. 

It  was  in  evidence  that  plaintiff's  claim  for 
98  cents  damages  was  filed  with  the  defend- 
ant April  22,  1908,  and  was  allowed  and  paid 
by  it,  but  to  another  party.  May  8th  follow- 
ing. This  party  subsequently  refunded  the 
98  cents  to  the  defendant  The  plaintiff,  not 
being  paid,  brought  this  action  April  15, 
1909.  The  jury  found  the  damages  to  be  98 
cents,  and,  the  filing  of  the  claim  for  that 
amount  at  the  date  stated  amd  nonpayment 
to  the  plaintiff  not  being  controverted,  the 
court  entered  judgment  for  $50.98  as  provid- 
ed by  Revlsal,  §  2684. 

The  court  properly  refused  defendant's 
prayer  for  a  nonsuit  and  also  to  charge  that 
there  was  no  evidence  that  the  goods  were 
delivered  in  good  order  to  the  defendant 
The  bill  of  lading  raised  the  presumption. 
Mitchell  T.  Railroad,  124  N.  C.  239,  32  S.  B. 
671,  44  L.  R.  A.  515;  Manufacturing  Co.  v. 
RaUroad,  128  N.  C.  284,  38  S.  E.  894,  83  Am. 
St  Rep.  675.  The  bill  of  lading  was  filed  by 
the  plaintiff  with  its  claim,  and,  being  in  the 
defendant's  possession,  it  devolved  upon  it  to 
Introduce  it  in  evidence,  if  desired.  The 
plaintiff  testified  *'98  cents  was  the  damage 
to  the  olives,  the  whole  case  of  olives."  There 
was  no  direct  evidence  to  contradict  this. 
The  defendant  relied  upon  the  fact  that  the 
Itemized  bill  from  the  vendors  filed  with  the 
plaintiff's  claim  for  damages  (which  claim 
was  for  98  cents)  set  out  that  the  cost  price 
of  one  dozen  bottles  olives  In  Norfolk  was 
$2.15,  with  10  per  cent  off,  and  plaintiff  only 
claimed  that  six  bottles  were  lost  The  de- 
fendant therefore  asked  the  court  to  charge: 
"If  the  jury  believe  the  evidence,  the  value 
of  the  goods  lost  or  damaged  was  97  cents.'* 

It  does  not  appear  who  paid  the  freight, 
nor  whether  the  bottles  were  all  of  the  same 
size,  nor  whether  the  value  at  destination 
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was  the  same  as  in  Norfolk.  The  only  direct 
testimony  was  that  of  the  plaintiff  who  tes- 
tified that  ^*98  cents  was  the  damage  to  the 
olives,  the  whole  case/'  and  he  relies,  as  cor- 
roboration, on  the  fact  that  be  filed  his  claim 
for  98  cents,  and  that  the  defendant  did  not 
contest  that  being  the  correct  amount,  but 
paid  the  98  cents  to  another  party.  Whether 
the  damage  was  98  cents  or  9T  cents  was 
therefore  for  the  Jury,  and  his  honor  correct- 
ly "left  it  to  the  jury  to  say,  from  all  the 
evidence,  what  was  the  amount  of  the  dam- 
ages." The  Jury,  after  argument  from  both 
sides,  and  upon  the  evidence,  found  that  it 
was  96  cents.  This  finding,  being  for  the 
"full  amount  of  the  claim,"  entitles  the  plain- 
tiff to  recover  the  penalty,  and  we  cannot 
say  there  was  no  evidence  to  support  the 
finding. 

This  seems  to  be  a  hard  case.  But  the 
plaintiff's  counsel  reminds  us  that  the  statute 
was  passed  on  account  of  the  large  number 
of  small  claims  of  this  kind  which,  while  ag- 
gregating large  sums,  were  each  too  small 
.to  be  sued  on,  and  hence  usually  went  un- 
paid. We  do  not  know  the  facts  surrounding 
this  case.  Upon  the  Issues  found,  the  judg- 
ment was  correct 

No  error. 


(152  N.  O.  757) 

HEWITT  et  ux.  ▼.  BECK  et  al. 

(Supreme  Court  of  North  Carolina.    March  23, 

1910.) 

1.  Appeal  and  Ebbob  jJ   643*)— >Regobd  — 
Failure  to  Transmit  Tbansobipt  in  Time. 

Where,  without  fault  on  the  part  of  ap- 
pellant, the  trial  judge  did  not  settle  the  case 
on  appeal,  so  that  the  appeal  could  b«  docketed 
seven  days  before  the  beginning  of  the  call  of 
the  district  to  which  it  belonged,  under  rule  5  of 
the  Supreme  Court  (140  N.  C.  655,  53  S.  B.  v), 
it  was  the  duty  of  appellant  to  have  filed  then 
a  transcript  of  the  record  proper  and  have 
asked  for  certiorari  at  that  term,  but  it  would 
be  too  late  at  the  next  term. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  643.*] 

2.  Appeal  and  Errob  (§  784*)— Tbansobipt 
op  Record— Transmission. 

Compliance  with  the  regulations  as  to  ap- 
peals is  a  condition  precedent,  without  which, 
unless  waived,  the  right  of  appeal  does  not  be- 
come potential,  and  an  appeal  may  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  3126,  3127;    Dec.  Dig.  i 

8.  Appeal  and  Error  (§  784*)— Tbansmib- 
sioN  OF  Regobd— Neolioenob  of  Counsel. 
Where  the  regulations  governing  appeals 
are  not  complied  with,  it  is  no  defense  to  a 
motion  to  dismiss  that  the  negligence  was  the 
negiigence  of  counsel,  and  not  that  of  the  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  3128,  3127;  Dec.  Dig.  $ 
784.*] 

Appeal  from  Superior  Court,  Brunswick 
County. 

Action  by  Samuel  Beck  and  another  agalust 
D.  L.  Hewitt  and  wife.    Judgment  In  favor 


of  plaintiffs,  and  defendants  appeaL    Appeal 
dismissed. 

C  E.  Taylor,  for  appellants.  Crammer  A 
Davis  and  Meares  A  Ruark,  for  appellees. 

PER  CURIAM.  This  case  was  tried  at 
August  term,  1009,  of  Brunswick,  which  be- 
gan  August  Wi,  It  should  have  been  dock- 
eted here  at  last  term.  Not  being  docketed 
when  the  district  was  called  at  this  term,  the 
appellee  moved  to  docket  the  certificate  and 
dismiss  under  rule  17  (140  N.  C  659,  53  S.  B. 
vii).  On  behalf  of  the  appellant  there  is  pre- 
sented to  us  a  letter  from  his  connsel  to  the 
clerk  of  this  court  to  ask  this  court  to  use 
its  discretionary  power  to  refuse  the  motion, 
and  inclosing  the  clerk's  certificate  "that  the 
case  on  appeal"  settled  by  the  judge  did  not 
reach  the  derk  till  March  1st,  and  he  was 
too  busy  then  preparing  for  his  coming  term 
of  the  superior  court  (which  began  March 
21st)  to  prepare  the  transcript,  though  the 
appellant  had  paid  his  fees  and  filed  the  ap- 
peal bond. 

This  appeal  should  have  been  docketed  at 
last  term  by  October  5th;  L  e.,  "seven  days 
before  the  beginning  of  the  call  of  the  dis- 
trict to  which  it  belongs."  Rule  6  of  this 
Court  (140  N.  C.  655,  53  S.  E.  v).  If,  without 
fault  of  appellant,  the  judge  had  not  then 
settled  the  "case  on  appeal,"  it  was  the  duty, 
of  the  appellant  to  have  filed  then  a  tran- 
script of  the  record  proper  and  have  asked 
for  certiorari  at  that  terQi.  It  would  be  too 
late  at  this  term.  Pittman  v.  Kimberly,  92 
N.  C.  562,  and  numerous  cases,  citing  that 
case  in  the  annotated  edition. 

It  is  too  late  to  docket  the  appeal  at  this 
term,  unless  consent  of  appellee  was  shown. 
Porter  v.  Railroad.  106  N.  C.  478,  11  S.  B. 
515,  where  the  rules  governing  this  matter 
are  stated.  See,  also,  citing  cases,  in  the  an- 
notated edition. 

"Compliance  with  the  regulations  as  to  ap- 
peals is  a  condition  precedent,  without  which 
(unless  waived)  the  right  of  appeal  does  not 
become  potential.  Hence  it  is  no  defense  to 
say  that  the  negligence  is  the  negligence  of 
counsel,  and  not  the  negligence  of  the  party." 
Vivian  v.  Mitchell,  144  N.  C.  472,  57  S.  B. 
167,  citing  Cozart  v.  Assurance  Co.,  142  N.  C. 
523,  55  S.  E.  411;  Barber  v.  Justice,  138  N. 
C.  21,  50  S.  E.  445.  For  this  purpose,  coun- 
sel is  the  agent,  or  attorney  in  fact,  of  his 
client,  and  his  negligence  Is  the  negligence  of 
the  appellant  The  appellee  has  a  legal  right 
to  have  Ills  judgment  executed  if  the  rules 
regulating  appeals  are  not  complied  with, 
and  it  is  not  "discretionary"  with  the  coiKt 
Sufficient  legal  excuse  must  be  shown. 

The  clerk  of  the  superior  court  received 
the  "case  on  appeal,"  so  he  states,  on  March 
1st  As  the  appeal  was  required  to  be  dock- 
eted here  (if  this  had  been  the  proper  term) 
by  March  15th  and  his  fees  were  paid,  the 
transcript  should  have  been  copied  in  that 
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time,  88  there  were  many  who  conld  have 
been  employed  to  copy  the  transcript  If  the 
appellant  had  lost  his  appeal  by  the  clerk's 
failure  to  make  out  the  transcript  promptly, 
the  clerk  under  some  circumstances  would 
be  liable  to  indictment  (State  y.  Deyton,  119 
N.  C.  881,  26  S.  E.  159;  Fain  t.  Railroad,  130 
N.  C.  90,  40  S.  E.  818),  and  he  might  have 
been  liable  to  an  action  for  damages  also, 
but  for  the  fact  that  the  appellant,  not  hav- 
ing docketed  the  transcript  of  the  record 
proper  at  last  term  and  applied  then  for  a 
certiorari,  had  already  lost  the  right  to  dock- 
et at  this  term. 

The  motion  to  dismiss  under  rule  17  is  al- 
lowed. 

Appeal  dismissed. 


052  N.  C.  274) 

UNDERWOOD  v.  QERMANIA  LIFE 

INa  CO. 

(Supreme  Court  of  North  Oarolina.    March  81, 

1910.) 

i.   INBUBANCS  (I  88*)— AGENTS— LlABILITT  FOB 

Acts  of  Officer— Unauthobizbd  Acts— In- 
dividual Intebest. 

The  manager  of  an  insurance  company  bor- 
rowed money  from  plaintiff  to  enable  him  to 
remit  to  it  an  amount  due  from  himself,  and 
afterwards  indorsed  to  plaintiff  the  company's 
checks,  which  be  caused  a  local  agency  to  draw 
in  his  favor  for*  the  amount  borrowed  from 
plaintiff.  Plaintiff  knew  the  purpose  for  which 
the  money  be  loaned  the  manager  was  to  be 
used,  and  that  the  latter  had  no  authority  to 
repay  it  with  the  company's  diecks.  Held,  that 
plaintiff  could  not  recover  against  the  insur- 
ance company  on  the  checks,  they  being  issued 
without  its  authority  for  its  agent's  private  in- 
debtedness. 

[Ekl.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  117,  118 ;   Dec.  Dig.  f  88.*] 

2.  Insubance  (f  88*)— Agents— AiTTBOBiTT  OF 
Stats  Manageb— Scofk  of  Aocnct— Bob- 
BOwiNO  Monet. 

It   was  not  within  the  implied  authority 

of  an   insurance  company's  state  manager  to 

borrow  money  for  the  company. 

[Ed.  Note.- For  other  cases,  see  Insurance, 
Cent.  Dig.  U  117,  118 ;  Dec.  Dig.  §  8a*] 

8.  BviDENCX  (f  244*)  —  Admissions  bt  Cob- 

POBATE  OFFICEBS. 

Statements  by  the  vice  president  of  a  com- 
pany were  properly  rejected  as  evidence  of  the 
scope  of  a  corporate  agent's  authority. 

[E}d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §f  916^36 ;  Dec.  Dig.  §  244.*] 

4.  Insubanos  (I  88*)— Agents— AuTHOBiTY— 

SOOFE— ISSXTING  CHECKS. 

A  State  manager  of  an  insurance  company 
had  no  authority  to  give  the  company's  checks 
for  his  individual  indebtedness. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  117, 118;  Dec.  Dig.  t  88.*] 

Appeal  from  Superior  Court,  Cumberland 
County;   Lyon,  Judge. 

Action  by  John  Underwood  against  the 
Germania  Life  Insurance  Company.  From 
a  Judgment  of  nonsuit,  plaintiff  appealed. 
Affirmed. 


Cook  &  Davis  and  Q.  K.  Nlmocks,  for  ap- 
pellant   John  W.  Hinsdale,  for  appeUee. 

CLARK,  0.  J.  This  is  an  action  on  two 
checks  for  $500  each  drawn  by  the  cashier 
of  the  Memphis  agency  of  the  defendant 
company  in  favor  of  R.  B.  Hall,  its  manager 
for  North  Carolina  and  Tennessee,  and  in- 
dorsed by  him  to  the  plaintiff.  The  plaintiff 
testified  that  Hall  "told  me  be  had  to  get 
off  a  balance  to  his  life  insurance  company, 
and,  if  I  would  arrange  to  let  him  have  $1,- 
000,  he  would  return  it  to  me."  No  other 
consideration  was  shown.  The  plaintiff  was 
a  local  agent  of  defendant  company  at  Fay- 
etteville,  N.  C.  In  brief,  the  manager  of  the 
defendant  company,  unable  to  remit  the  bal- 
ance due  by  him  to  his  company,  borrowed 
|1,000  of  the  plaintiff,  and  afterwards  indors- 
ed to  the  plaintiff  the  company's  checks 
which  he  had  caused  a  local  agency  to  draw 
in  his  favor  for  the  amount.  If  this  was 
not  the  transaction,  there  is  no  shadow  of  a 
consideration  to  the  company  for  the  two 
checks.  There  is  no  evidence  that  the  com- 
pany owed  Hall  the  |1,000  for  which  these 
checks  were  drawn. 

The  loan  was  a  personal  debt  of  Hall,  and 
the  plaintiff  knew  the  money  was  to  be  used 
to  square  Hall  with  his  company,  and  he 
knew  that  Hall  had  no  right  to  repay  him 
with  the  company's  checks.  His  honor  prop- 
erly nonsuited  the  plaintiff.  The  money  on 
plaintiff's  own  testimony  was  not  borrowed 
in  the  name,  or  on  the  responsibility  of  the 
company;  besides,  there  is  no  evidence  that 
it  was  within  the  scope  of  his  agency  to  bor- 
row money  for  the  company,  and  certainly 
without  express  authority  this  was  not  with* 
in  the  function  of  an  insurance  agent.  It 
was  not  error  to  reject  hearsay  evidence  of 
the  subsequent  statement  of  a  vice  president 
of  the  company  to  prove  such  authority.  If 
the  agency  had  such  unusual  scope,  it  should 
have  been  shown  by  direct  evidence. 

There  is  no  evidence  that  any  part  of  this 
$1,000  was  ever  sent  the  company,  though, 
if  the  money  had  been  sent  to  the  company 
by  Hall  to  make  good  his  balance,  this  would 
not  have  created  any  indebtedness  by  the 
company  to  repay  the  plaintiff  the  money 
borrowed  from  him  by  Hall.  What  benefit 
could  it  be  to  the  company  to  receive  what 
Hall  owed  it.  If  thereby  it  became  indebted 
to  the  plaintiff  in  that  amount?  There  is  no 
evidence  that  the  company,  if  it  received  the 
money,  knew  that  Hall  had  borrowed  it  of 
the  plaintiff.  There  is  no  evidence  of  ratifi- 
cation by  the  company,  and  Hall  had  no  au- 
thority to  give  the  company's  check  for  his 
individual  liability.  Bamhardt  v.  Star  Mills, 
123  N.  a  431,  31  S.  B.  719;  Sprinkle  v.  In- 
demnity Co.,  124  N.  C.  410.  32  -S.  E.  734. 

The  other  exceptions  require  no  discussion. 

The  Judgment  of  nonsuit  Is  affirmed. 
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KESSENGER  et  al.  T.  FITZGERALD  et  al. 

(Supreme  Ciourt  of  North  Carolina.    March  31, 

1910.) 

1.  Receivers  (J  180*)— -Action  Against— Cob- 
poBATioNs— Necessity  of  Naming  in  Sum- 
ming. 

An  order  of  the  federal  court,  on  petitions 
specially  presented,  permitted  plaintiff  to  pros- 
ecute to  judgment  a  suit  against  a  railroad 
which  was  in  the  hands  of  receivers  appointed 
by  such  court.  Plaintiff  sued  the  receivers,  and 
failed  to  formally  name  the  railroad  as  such  in 
the  summons.  Held,  that  the  failure  to  name 
the  railroad  was  not  error,  since  an  action 
against  receivers  of  an  insolvent  corporation  is 
in  effect  an  action  against  the  company. 

[Ed.    Note.— For   other   cases,   see   Receivers, 
Cent.  Dig.  §  S5S ;   Dec.  Dig.  §  180.*] 

2.  Appeal  and  Errob  (§  887*) —Harmless 
Error— ^RBOR  in  Summons. 

Held,  also,  that  even  if  the  failure  to  name 
the  company  was  error,  where  the  complaint 
stated  a  cause  of  action,  and  on  defense  duly 
made,  and  on  fulf  inquiry,  plaintiff's  claim  was 
established,  the  error  was  not  of  substance,  and 
would  be  cured  by  amendment  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  887.*J 


3.  Carbiebs  (§  229*)  —  Cabbiage  of  Race 
HoBSB— Limitation  of  Liability. 

Where  the  agent  of  a  carrier  knows  that 
a  horse  shipped  is  a  race  horse  and  valuable, 
and  there  is  no  limitation  of  liability  in  the  bill 
of  lading,  or  any  reference  to  any  classifica- 
tion under  which  the  horse  was  shipped,  and 
the  shipper  did  not  know  of  the  classification, 
the  carrier's  liability  for  injuries  to  the  horse 
is  not  limited,  and  this,  regardless  of  the  clas- 
sification. 

[Bid.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  8I  963,  9©4 ;    Dec.  Dig.  §  229.*] 

4.  C  A  briers  (I  38*)— Preference  in  Freight 
Rates— Carriage  of  Race  Horse— Offens- 
ES  BT  Shipper 

Under  Act  Cong.  June  29,  1906,  c.  3591, 
I  2,  34  Stat.  587  (U.  S.  Comp.  St  Supp.  p. 
1149),  requiring  interstate  carriers  to  publish 
a  schedule  of  freight  rates  and  make  their  cbar- 

f!s  accordingly,  and  Interstate  Commerce  Act 
eb.  4,  1887,  c.  104.  24  Stat.  382.  S  10,  as 
amended  by  Act  March  2,  1889,  c.  382,  §  2,  25 
Stat.  857  ( U.  S.  Comp.  St.  1901,  p.  3161),  making 
it  a  fraud  for  a  shipper  to  obtain  a  preference 
in  freight  rates  by  knowingly  making  a  shipment 
under  a  false  billing,  etc.,  a  contention  that  a 
shipper,  innocent  at  the  time,  and  ignorant  of 
any  classification  or  difference  in  rate,  who  ship- 

ged  a  race  horse  and  paid  the  freight  charged 
y  tiie  agent  without  being  informed  of  the 
valuation  made,  is  guilty  of  an  offense  under 
the  statute,  because  he  sues  for  injuries  to  the 
horse  and  seeks  to  recover  the  true  value  of  the 
horse  regardless  of  the  rating,  is  self-refutatory. 

[Eid.    Note. — For   other    cases,    see    Carriers, 
Cent  Dig.  i  96;    Dec  Dig.  §  38.*] 

5.  Carriers  (§  223*)— Prkference  in  Freight 
Rates— Carriage  of  Race  Horse— Rights 
OF  Shipper. 

Nor  under  such  facts  can  a  contention  be 
sustained  that  recovery^  is  forbidden  by  the 
ftatute  of  1906v  because  indirectly  giving  a  pref- 
erence in  rating  forbidden  by  the  law. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  f  223.*] 


a  Carriers  (§  150*)— Limitation  of  Liabil- 
ity. 

Common  carriers  may  not  contract  against 

loss  or  damage  occasioned  by  their  negligence. 
[Ed.    Note. — For   other    cases,    see    Carriers, 

Cent  Dig.  S§  654-659;   Dec.  Dig.  f  150.*] 

7.  Commerce  (§  10*)— Carbieb'b  Negligence 
— Nonexercise  of  Poweb  bt  Congress. 
Until    there   is  some   valid    regulation   by 
Congress  or  the  Interstate  Commerce  Commis- 
sion directly  affecting  the  matter,  a  state  may 
establish  a  policy  that  common  carriers  cannot 
limit  their  liability  against  negligence,  and  en- 
force it  with  reference  to  interstate  shipments. 
[Ed.   Note.— For  other  cases,  sea  Commerce, 
Cent.  Dig.  §  8 ;    Dec.  Dig.  i  lO.*] 

Brown,  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  Washington 
County;   G.  W.  Ward,  Judge. 

Action  by  one  Kesseuger  and  others 
against  Fitzgerald  and  others,  receivers. 
From  a  Judgment  for  pUiintiiSrs,  defendants 
appeal.    Affirmed. 

The  suit  was  to  recover  damages  for  in- 
juries to  a  certain  horse,  owned  by  plaintiffs 
and  shipped  over  defendant  road  in  June, 
1908,  from  Roper,  N.  C,  to  Norfolk,  Va. 
There  was  evidence  tending  to  show  that  the 
horse,  a  race  horse  and  valuable  animal, 
was  shipped  over  defendant  road  at  the  time 
stated,  and  was  greatly  injured  by  reason  of 
negligence  on  the  part  of  the  railroad  com- 
pany or  its  agents  having  charge  of  the  ship- 
ment. The  Judge,  among  other  things,  charg- 
ed  the  Jury  as  follows:  '^If  you  find  that 
when  the  plaintiffs  shipped  the  horse,  defend- 
ants' agent  had  known  that  the  horse  was  a 
race  horse,  and  was  valuable,  and  that  he 
was  being  shipped  for  the  purpose  of  racing, 
and  you  find  that  plaintiffs  knew  nothing 
about  the  valuation  in  the  classification,  the 
plaintiffs  would  be  entitled  to  recover  dam- 
ages sustained  on  account  of  the  negligence  of 
defendants,  which  would  be  the  difference  in 
value  before  and  after  he  was  hurt."  To 
this  charge  the  defendants  excepted.  And 
further:  "That  if  the  horse  was  injured 
while  in  the  possession  of  the  defendants,  this 
fact  alone  is  evidence  of  negligence.  Proof 
of  Injury  makes  it  prima  facie  case  of  negli- 
gence to  carry  the  case  to  the  Jury;  and,  aft- 
er having  heard  such  evidence  as  the  defend- 
ants offered  tending  to  show  how  the  injury 
occurred.  It  is  for  the  Jury  to  say  whether  it 
was  due  to  the  negligence  of  the  defendants 
or  to  other  causes,  for  which  the  defendants 
are  not  responsible."  To  this  charge  the  de- 
fendants excepted. 

The  Jury  rendered  the  following  verdict: 

"(1)  Was  the  plaintiff's  horse  injured  by  the 
negligence  of  the  Norfolk  &  Southern  Rail- 
way Company,  as  alleged  in  the  complaint? 
Answer:  Yes. 

*'(2)  What  damage,  if  any,  has  the  plaintilT 
sustained  by  reason  of  such  negligence?  An- 
swer:  Eight  hundred  and  fifty  dollars." 

Judgment  on  the  verdict  against  the  rail- 
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road  compaDy»  and  defendants  excepted  and 
appealed. 

A.  O.  Gay  lord,  for  appellants.  Ward  & 
Qrlmee,  for  appellees. 

HOKE,  J.  The  Injury  complained  of  oc- 
curred In  June,  1908,  and  In  July  following^ 
defendant  company  was  placed  in  the  hands 
of  receivers  in  proceedings  duly  Instituted  in 
the  Circuit  Court  of  the  United  States  for 
the  EJastern  District  of  North  Carolina,  and 
80  remained  at  the  time  of  action  instituted 
and  Judgment  entered;  and  it  is  claimed  by 
defendants  that  no  recovery  should  have 
been  allowed  against  the  company  because  it 
was  not  named  in  the  summons.  The  order 
of  the  federal  court  vested  in  the  receivers 
the  property  and  franchise  of  the  Norfolk  & 
Southern  Railroad  Company,  and  the  statute 
of  this  state  applicable  (Revisal,  |  1224)  pro- 
vides: "All  the  real  and  personal  property  of 
an  insolvent  corporation,  wheresoever  situat- 
ed, and  all  its  franchisee,  rights,  privileges 
and  effects  shall,  upon  the  appointment  of  a 
receiver,  forthwith  vest  in  him,  and  the  cor- 
poration shall  be  divested  of  the  title  there- 
to." And  it  would  seem  that  under  and  by 
virtue  of  these  provisions  the  receivers  were 
properly  named  as  defendants  in  the  sum- 
mons. Without  deciding  this  question,  how- 
ever, an  order  of  the  federal  court,  on  peti- 
tion specially  presented,  permits  plaintiff  to 
prosecute  to  final  judgment  the  said  suit 
against  the  Norfolk  &  Southern  Railroad 
Company.  The  complaint  states  a  cause  of 
action  against  the  company,  and  on  defense 
duly  made,  and  after  full  inquiry,  the  ver- 
dict so  establishes  the  validity  of  plaintiff's 
claim;  and,  this  being  true,  we  think  the  fail- 
ure to  formally  name  the  company  in  the 
summons  is  not  of  the  substance,  and  should 
be  cured  now  by  amendmient,  even  if  requir- 
ed. We  have  held  in  several  cases  that,  on 
claims  of  this  character,  an  action  against 
receivers  of  an  Insolvent  corporation  was  in 
effect  an  action  against  the  company.  Grady 
V.  Railroad,  116  N.  C.  952,  21  S.  E.  304:  Far- 
rls  V.  Receivers  R.  &  D.,  115  N.  C.  600.  20 
8.  B.  167. 

It  was  chiefly  urged  for  error  on  the  argu- 
ment before  us  that  a  recovery  by  plaintiff 
should  be  restricted  to  $100,  a  maximum  val- 
uation on  a  live  stock  contract  on  file  in  the 
company's  office  at  the  time  the  shipment  was 
made,  and  filed  in  the  record  as  "Exhibit  D." 
Even  if  such  a  restriction  appeared  in  the 
bill  of  lading,  or  as  a  stipulation  in  the  con- 
tract of  shipment,  we  have  held  at  the  pres- 
ent term  that  on  the  facts  relevant  to  this 
valuation  it  would  not  avail  to  limit  a  re- 
covery for  an  injury  due  to  the  negligence  of 
the  company.  Stringfield  v.  Railroad,  152  N. 
C.  — ,  67  S.  E.  333.  But  this  question,  as 
we  view  it.  Is  in  no  way  presented,  for  there 
is  no  restriction  whatever  in  the  bill  of  lad- 
ing under  which  the  horse  was  shipped,  nor 
does  it  contain  any  reference  to  the  classi- 


fication which  defendant  contends  should  lim- 
it its  liability.  On  the  contrary,  there  was 
evidence  on  the  part  of  plaintiff  that  be  was 
not  aware  "that  there  were  two  or  three 
rates  on  horses,  and  that  he  said  nothing 
about  the  value  of  the  horse  at  the  time  of 
shipment,  and  the  agent  did  not  ask  about 
it."  And,  while  the  agent,  as  witness  for  de- 
fendant, testified  that  at  the  time  of  ship- 
ment he  asked  plaintiff  what  value  he  was 
going  to  place  on  the  horse,  and  received  the 
reply,-  *'The  usual  valuation,"  he  further  made 
statement  on  cross-examination  as  follows: 
"Mr.  Roper  had  never  told  me  he  was  a  race 
horse,  and  never  told  me  anything  of  his 
value,  and  I  knew  nothing  of  his  valua  I 
knew  he  was  a  race  horse,  and  I  had  seen 
him  go  round  the  track.  I  knew  he  was  be- 
ing sent  off  for  the  purpose  of  racing.  At  the 
time  Mr.  Roper  said  that  he  would  ship  him 
at  the  usual  classification,  I  did  not  tell  him 
what  it  was.  I  did  not  mention  a  $100  to 
him,  nor  did  he  [Roper]  say  anything  about 
the  value  of  the  horse  to  me"~tbus  showing, 
not  only  the  value  was  in  no  way  restricted, 
but  that  the  agent  was  aware  of  facts  cal- 
culated to  put  a  reasonably  prudent  person 
on  notice  that  the  animal  shipped  was  much 
above  the  average  in  value. 

•While  the  position  is  not  presented  in  the 
record,  nor  in  the  printed  briefs,  it  was  fur- 
ther contended  for  defendant  on  the  oral  ar- 
gument that,  where  it  ar^eared  that  a  horse 
or  other  property  was  shipped  and  freight 
paid  on  a  lower  valuation,  to  allow  a  recov- 
ery on  the  basis  of  a  higher  valuation  would, 
in  effect  and  by  indirection,  be  giving  a  pref- 
erence in  freight  rates,  contrary  to  tiie  pro< 
visions  of  chapter  3591,  §  2,  Lawn  U.  S.  1906, 
let  Sees.  Public  Laws  U.  8.  vol.  84,  pt.  1; 
pp.  584-587  (U.  S.  Comp.  St  Supp.  1909,  p. 
1149),  requiring  common  carriers  to  publish  a 
schedule  of  freight  rates  and  make  their 
charges  accordingly;  and  for  plaintiff  to  In- 
sist on  such  a  recovery,  after  having  ascer- 
tained the  published  rates  at  which  his  prop- 
erty had  been  in  fact  sliipped,  would  make 
him  guilty  of  a  criminal  offense,  under  sec- 
tion 10.  Interstate  Commerce  Act  (Act  Feb. 

4,  1887,  c.  104,  24  Stat  382),  as  amended  by 
Act  March  2,  1889,  c.  382,  |  2,  25  Stat  857  (U. 

5.  Comp.  St  1901,  p.  3161),  making  it  a  fraud 
and  misdemeanor  for  a  shipper  to  obtain  a 
preference  in  freight  rates  by  "knowingly 
and  willfully"  making  a  shipment  under  "a 
falsie  billing,  false  weighing,  false  represen- 
tations of  contents  of  a  package,  etc.,  or  by 
any  other  devise  or  means,  whether  with  or 
without  the  consent  or  cognizance  of  the  car- 
rier. Us  agents,"  etc  Just  how  a  shipper,  in- 
nocent at  the  time  and  entirely  ignorant  of 
any  classification  or  difference  in  rating,  who 
ships  a  horse  and  pays  the  freight  charged 
by  the  agent  without  being  informed  of  the 
valuation  made,  or  without  knowing  that  any 
special  valuation  was  made,  should  be  held 
guilty  of  "knowingly  and  willfully"  commit 
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ting  a  fraud  and  a  criminal  offense  because 
he  institutes  an  action  for  recovery  for  In- 
juries done  to  the  property  by  the  carrier's 
negligence,  and  seeks  to  recover  on  the  basis 
of  its  true  value,  we  are  utterly  unable  to 
perceive.  To  state  the  proposition  is  to  an- 
swer It,  and  we  would  not  have  referred  to 
it  but  for  the  fact  that  it  was  earnestly  urged 
before  us,  and  a  circular  letter  purporting 
to  be  from  the  Interstate  Ck)mmerce  Commis- 
sion was  exhibited,  which,  apparently  gave 
it  some  countenance.  See  U.  S,  v.  Mich.' Cen- 
tral (D.  C.)  43  Fed.  26-30,  where  Blodgett,  J., 
delivering  the  opinion,  said:  "If  the  agents 
and  employes  of  a  railroad,  of  whatever  rank, 
make  an  unlawful  contract,  or  if  they  know- 
ingly aid  and  abet  in  the  execution  of  an  un- 
lawful contract  which  is  made  an  offense  un- 
der the  interstate  commerce  act,  they  un- 
doubtedly subject  themselves  to  its  penalties, 
but  the  proof,  as  in  all  criminal  cases,  must 
be  clear,  and  leave  no  reasonable  ground  for 
doubt  as  to  their  guilt  and  of  their  knowl- 
edge that  they  were  engaged  in  consummat- 
ing an  illegal  act." 

Nor  do  we  think  the  position  can  be  at  all 
sustained  that  recovery  is  forbidden  by  the 
statute  of  1906  because  indirectly  giving  a 
preference  in  rating  forbidden  by  the  law; 
that  statute  (chapter  8591,  Laws  1906,  1st 
Sess.),  enacted  chiefly  for  the  purpose  of  pre- 
venting discrimination  in  freight  rates,  and 
affording  further  facilities  for  its  discovery, 
among  other  things  In  section  2,  requires  com- 
mon carriers,  subject  to  its  provisions,  to  file 
and  publish  a  schedule  of  freight  rates,  and 
forbids  that  any  contract  shall  be  entered  in- 
to between  a  shipper  and  carrier  containing 
an  agreement  for  a  freight  charge  lower  than 
the  published  rates  while  the  same  are  in 
force.  In  several  decisions  of  the  Supreme 
Court  of  the  United  States,  construing  this 
section,  and  another  not  dissimilar,  in  Act 
March  2, 1889,  c.  882,  25  Stat  855,  it  has  been 
held  that,  notwithstanding  a  contract  between 
the  shipper  and  carrier  contained  an  agree- 
ment for  a  lesser  sum  than  that  of  the  pub- 
lished rates,  the  carrier  had  a  right  to  de- 
mand and  collect  according  to  the  published 
rate,  and  to  withhold  the  goods  till  such 
amount  was  paid,  and  this,  though  the  ship- 
per may  not  have  known  that  the  agreement 
was  for  a  less  rate  than  that  allowed  by  law. 
Texas  A  Pacific  R^.  v.  Mugg,  202  U.  S.  242, 
26  Sup.  Ct  628,  50  L.  Ed.  1011;  Railway  v. 
Hefley,  158  U.  S.  98,  15  Sup.  CL  802.  30  L. 
Dd.  910. 

In  Railway  v.  Mugg,  supra,  the  questions 
decided  are  thus  stated  by  the  reporter :  "(i) 
One  obtaining  from  a  common  carrier  trans- 
portation of  goods  from  one  state  to  another 
at  a  rate  specified  in  the  bill  of  lading,  less 
than  the  schedule  rates  published  and  ap- 
proved and  in  force  at  the  time,  whether  he 
does  or  does  not  know  the  rate  Is  less  than 
schedule  rate,  is  not  entitled  to  recover  the 


goods,  or  damages  for  their  detention,  upon 
tendering  lees  than  the  published  charges. 
(2)  Whatever  may  be  the  rate  agreed  upon, 
the  carrier's  lien  on  the  goods  is,  by  force 
of  the  interstate  commerce  law,  the  amount 
fixed  by  the  published  schedule  of  rates  and 
charges,  and  this  lien  can  be  discharged,  and 
the  consignee  become  entitled  to  the  goods, 
only  by  payment  or  tender  of  such  amount.** 
It  would  seem  from  this  and  other  similar 
cases,  not  that  the  contract  of  carriage  was 
held  void,  but  that  the  forbidden  rate  was 
set  aside;  and  it  may  be  that  the  carrier, 
under  the  principle  indicated,  might  have  de- 
manded payment  of  a  greater  amount  of 
freight,  but  there  is  nothing  in  these  deci- 
sions, as  we  understand  them,  nor  is  there 
any  recognized  principle  which  would  sus- 
tain the  position  that,  where  there  had  been 
no  agreement  for  a  lesser  rate,  and  when  It 
appeared  that  the  shipper  had  not  knowingly 
obtained  or  received  any  advantage  In  the 
contract  of  shipment,  such  shipper  or  the  par- 
ty aggrieved  could  not  recover  damages  for 
negligent  injury  to  his  property  on  the  part 
of  the  carrier.  It  Is  the  settled  policy  of  this- 
state  that  common  carriers  may  not  contract 
against  loss  or  damage  occasioned  by  their 
negligence;  and  it  has  been  held  by  the  Su- 
preme Court  of  the  United  States  that,  unless 
and  until  there  is  some  valid  regulation  by 
Congress  or  the  Interstate  Commerce  Com- 
mission directly  affecting  the  matter,  a  state 
has  the  right  to  establish  such  a  policy  and 
enforce  it  in  reference  to  interstate  ship- 
ments. Pa.  Ry.  V.  Hughes,  191  U.  S.  477,  24 
Sup.  Ct  132,  48  Li.  Ed.  268.  And  on  the  facts 
of  this  case  we  are  of  opinion  that  thus  f!ar 
no  such  interfering  stipulation  has  been 
shown,  and  that  plaintiff's  recovery  must  be 
sustained.  Latta  v.  Chicago,  etc.,  R.  R^  172 
Fed.  850,  97  C.  a  A.  198. 

The  charge  of  his  honor  as  to  the  burden 
of  proof,  excepted  to  by  defendant.  Is  in  ac- 
cord with  several  decisions  of  this  court  on- 
that  subject.  Harper  v.  Express  Co.,  144  N. 
C.  639,  57  S.  E.  458;  Meredith  v.  RaUway,. 
187  N.  C.  479,  50  S.  E.  1;  Mitchell  v.  Rail- 
way, 124  N.  C.  236,  82  S.  E.  671,  44  li.  R. 
A.  515. 

We  find  no  revei*slble  error  in  the  reoord«. 
and  the  judgment  is  therefore  affirmed. 

No  error. 

BROWN,  J.,  concurs  In  result 


(1S2  N.  c.  na^ 

WORTH  V.  KNICKERBOCKER  TRUST  00. 

et  al. 

(Supreme  Court  of  North  Carolina.    March  81,. 

1910.) 

1.  Action  (J  48*)— Joindkr  of  Cattsks. 

A  compmint  professing  to  state  two  causes 
of  action  stated,  as  to  the  first,  that  by  reason 
of  misrepresentation  and  concealment  of  facts 
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plaiDtiff  was  induced  to  subscribe  to  an  onder- 
taking  to  develop  certain  water  powers  and  by 
means  of  a  certain  power  company  to  be  form- 
ed, and  bad  paid  $9,000,  the  remainder  to  be 
paid  on  notice ;  that  at  the  time  of  subscrip- 
tion, and  without  bis  knowledge,  some  of  the 
principal  defendants  formed  an  illegal  voting 
trust  to  control  the  company,  and  had  obtained 
control,  and  that  these  three  principal  defend- 
ants wrongfully  formed  a  combination  by  means 
of  this  unlawful  voting  trust,  and  otherwise  to 
exploit  the  enterprise  for  their  personal  advan- 
tage and  to  the  injury  of  plaintiff;  and  that 
the  fourth  principal  defendant  had  been  a  mem- 
ber of  this  unlawful  combination  originally,  or 
had  entered  upon  it  afterwards,  and  knowingly 
participated  in  its  plans  and  purposes;  and 
that  such  defendants  had  rendered  the  power 
company  insolvent,  to  the  destruction  or  serious 
impairment  of.  plaintiff's  interest  therein.  As 
to  the  second,  ft  reaffirmed,  in  substance,  the 
same  state  of  facts,  and  averred  '*that  by  reason 
of  the  wrongful  conduct  of  the  said  defendants 
plaintiff  has  a  right  to  treat  the  said  contract 
as  broken,  and  have  said  agreement  delivered  up 
and  canceled,"  etc.  Held,  that  both  causes  grew 
out  of  the  same  transaction,  and  affected  the 
interest  of  all  the  principal  defendants,  and  so 
their  Joinder  was  permissible. 

fE)d.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §1  490-610;    Dec.  Dig.  §  48.*] 

2.  Action  <|  45*)— Inconbistbnt  Causes  of 
Acnoiv. 

The  two  causes,  both  proceeding  on  the  the- 
ory of  a  disaffirmance  of  the  contract,  were  not 
inconsistent. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §  381 ;  Dec.  Dig.  §  46.*] 

S.  Pleading  (|  193*)  —  Dbvurheb  to  Com- 
plaint •—  Gbovnds  —  Inconsistent  Causes 
OF  Action. 

A  complaint  is  not  always  demurrable  be- 
cause two  alleged  causes  of  action  are  to  some 
extent  inconsistent 

[Eid.    Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  f  485;   Dec  Dig.  §  193.*] 

4.  Pleading  (J  72*)— Complaint— Statement 
OF  Cause  of  Action— Effect  of  Pbateb 
FOR  Relief. 

That  in  the  prayer  for  relief  damages  (that 
is,  profits  lost)  are  demanded  does  not  affect 
the  cause  of  action  for  cancellation  of  the  con- 
tract embodied  in  his  complaint. 

[E3d.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  §  143;  Dec  Dig.  S  72.*] 

5.  Parties  (|  88*)  —  Misjoinder  in  Com- 
plaint. 

A  complaint  was  not  demurrable  for  mis- 
joinder of  parties,  the  responsibility  for  wrong- 
ful conduct  complained  of  being  alleged  against 
all  the  principal  defendants,  and  the  only  in- 
terest of  others  in  the  litigation  arising  from 
the  fact  that  a  debt  from  them  to  the  princi- 
pal defendants  had  been  levied  on  by  attach- 
ment issued  in  the  cause. 

(Dd.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  I  151;    Dec  Dig.  §  SS.*1 

6b  Parties  (|  88*)— Unnecessary  Parties- 
Joinder  A8  Cause  for  Demurrer  to  Com- 
plaint. 

The  joinder  of  unnecessary  parties  plaintiff 
or  defendant  is  not  good  cause  tor  demurrer  to 
the  complaint  the  joinder  of  too  many  parties 
not  coming  within  the  statute,  Clark's  Code,  § 
239[4],  allowing  defendant  to  demur  when  it 
appears  "that  there  is  a  defect  of  parties  plain- 
tiff or  defendant.** 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  §151:   Dec.  Dig.  §  8S.»] 


7.  Parties  (f  88*)— Joindkb  of  Unnboessabt 
Parties— kemsdt. 

In  case  of  the  joinder  of  unneceaury  par- 
ties in  the  complaint,  the  remedy  is  by  motion 
to  strike  them  out,  or  it  may  be  dealt  with  in 
making  disposition  of  the  costs. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  §  150;  Dec  Dig.  |  8a*] 

8.  Appeal  and  IError  (§  447*)— Scope  of  Re- 
lief ON  Appeai/— Motion  for  Injunction. 

Where  an  appeal  is  taken  from  a  judgment 
OTerruling  demurrers  to  the  complaint  and  al- 
lowing defendants  to  answer  in  a  case  wherein 
plaintiff  complained  of  the  wron^I  acts  of 
several  of  the  defendants  in  conspiring  to  injure 
plaintiff  as  a  subscriber  for  corporate  stock,  and 
sought  to  disaffirm  his  contract  on  account 
thereof,  and  to  recover  damages,  the  cause,  for 
the  purposes  of  a  moti<xi  to  restrain  one  of  the 
defendants  from  suing  in  the  federal  court  to 
recover  on  plaintiff's  subscription,  remains  in 
the  court  below,  and  he  must  proceed  there  to 
obtain  the  relief  to  which  he  may  be  entitled, 
and  not  by  moving  in  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2207 ;   Dec.  Dig.  |  447.*] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  New  Han- 
over County;    O.  H.  Allen,  Judge. 

Action  by  W.  E.  Worth  against  the  Knick- 
erbocker Trust  Company  and  others.  There 
was  a  judgment  overruling  demurrers  to  the 
complaint  and  allowing  defendants  to  an- 
swer, and  the  Knickerbocker  Trust  Com- 
pany and  other  defendants  appeal.  On  the 
appeal,  plaintiff  moved  for  a  restraining  or- 
der against  the  defendant  trust  company. 
Motion  dismissed  without  prejudice,  and 
judgment  affirmed. 

Davis  &  Davis,  for  appellants.  B«  K.  Bry- 
an and  J.  D.  Bellamy,  for  appellee. 


HOKE,  J.  This  cause  was  before  ns  on 
appeal  at  the  last  term  from  an  order  deny- 
ing a  motion  by  defendants  to  discharge  an 
attachment  and  to  dismiss  the  action.  On 
that  appeal,  the  court  held  that  a  cause  of 
action  was  stated  in  the  affidavits,  and  one 
in  which  an  attachment  would  lie.  See  151 
N.  C.  192,  65  S.  E.  918.  The  opinion  having 
been  certified  down  and  the  complaint  form- 
ally filed,  some  of  the  principal  defendants 
filed  general  demurrers  thereto,  assigning  for 
cause  that  there  was  a  misjoinder  of  causes 
of  action,  and  a  misjoinder,  also,  as  to  the 
principal  parties  defendant  therein;  but  the 
court  Is  of  opinion  that  neither  position  can 
be  sustained. 

The  complaint  professes  to  state  two  causes 
of  action.  In  the  first:  That  by  reason  of 
misrepresentation  of  certain  material  facts, 
and  concealment  of  others,  plaintiff  was  in- 
duced to  subscribe  $45,000  to  an  undertaking 
to  develop  certain  water  powers  on  the  Yad- 
kin river,  and  by  means  of  a  corporation  to 
be  formed  under  the  style  and  title  of  '*the 
Rockingham  Power  Company,"  and  had  paid 
$9,000  on  his  said  subscription,  the  remain- 
der to  be  payable  on  specified  notice ;  that  at 
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the  time  of  the  subscription  so  obtained,  and 
without  plaintiff's  knowledge,  some  of  the 
principal  defendants  had  formed  a  voting 
t;u8t,  forbidden  by  the  law,  to  dominate  and 
control  the  management  and  business  affairs 
of  the  company,  and  had  "succeeded  in  ob- 
taining and  exercising  such  influence  and 
control  over  the  company's  affairs,  and  that 
these  three  principal  defendants  wrongfully 
formed  a  combination  and  conspiracy  by 
means  of  this  unlawful  voting  trust,  and 
otherwise  to  exploit  the  enterprise  for  their 
own  personal  advantage  and  profit  and  to 
the  injury  of  plaintiff  as  subscriber  in  said 
company;  and  that  the  fourth  principal  de- 
fendant, the  Knickerbocker  Trust  Company, 
had  been  a  memler  of  this  unlawful  combi- 
nation and  conspiracy  originally,  or  had  enter- 
ed upon  it  afterwards,  and' knowingly  partic- 
ipated in  its  plans  and  purposes;"  and  that 
said  defendants,  in  pursuance  of  this  unlaw- 
ful scheme  and  purpose,  had  succeeded  in 
rendering  the  Rockingham  Power  Ck)mpany 
Insolvent,  to  the  destruction  or  serious  Im- 
pairment of  plain  tiff  *s  subscription  and  in- 
terest therein.  (See  fuller  statement  in 
former  appeal.)  The  latter  portion  of  the  com- 
plaint, styled  a  second  cause  of  action  reaf- 
firms, in  substance,  the  same  state  of  facts, 
and  contains  an  averment:  "That  by  reason 
of  the  wrongful  and  unlawful  conduct  of  the 
said  defendants,  plaintiff  has  a  right  to  treat 
the  said  contract  as  broken,  and  have  said 
agreement  delivered  up  and  canceled,'*  etc. 

There  were  allegations  in  both  the  first 
and  second  causes  of  action,  that  all  of  the 
principal  defendants  had  taken  part  in  the 
wrongful  and  unlawful  conduct,  either  origi- 
nally or  had  entered  upon  it  afterwards,  and 
knowingly  aided  and  abetted  the  combina- 
tion and  scheme  complained  of.  Further  al- 
legation is  added  that  said  principal  defend- 
ants were  partners  In  the  scheme  and  enter- 
prise complained  of.  It  will  be  noted  that 
the  alleged  two  causes  of  actions  grow  out 
of  the  same  transaction,  and  that  they  both 
affect  the  Interest  of  all  the  principal  par- 
ties defendant,  and,  when  this  is  true,  our 
decisions  are  to  the  effect  that  the  Joinder  of 
the-  two  is  permissible  and  proper.  Howell 
V.  Fuller,  151  N.  C.  315,  66  S.  E.  131;  Hawk 
V.  Lumber  Co.,  145  N.  C.  48,  58  S.  E.  603; 
Fisher  v.  Trust  Co.,  138  N.  O.  224,  50  S.  E. 
659 ;  King  v.  Farmer,  88  N.  C.  22 ;  Young  v. 
Young,  81  N.  C.  91.  Even  if  the  two  causes 
af  action  were  to  some  extent  inconsistent, 
there  is  authority  to  the  effect  that  the  com- 
plaint is  not  Always  on  that  account  demur- 
rable. Hardin  v.  Boyd,  113  U.  S.  756,  5  Sup. 
Ct  771,  28  L.  Ed.  1141.  In  that  case,  As- 
sociate Justice  Harlan,  speaking  to  the  ques- 
tion presented,  on  facts  not  dissimilar,  said : 
"It  is  a  well-settled  rule  that  the  complainant. 
If  not  certain  as  to  the  specific  relief  to  which 
he  is  -entitled,  may  frame  his  prayer  in  the 
alternative,  so  that  if  one  kind  of  relief  is 
denied  another  may  be  granted;  the  relief, 
of  each  kind,  being  consistent  with  the  case 


made  by  the  bill.  Terry  t.  Rosell,  82  Ark. 
478;  Oolton  v.  Ross,  2  Paige  [N.  Y.]  396  [22 
Am.  Dec.  648];  Lloyd  v.  Brewster,  4  Paige 
[N.  Y.]  537,  540  [27  Am  Dec.  88] ;  Lingan  v. 
Henderson,  1  Bland  [Md.]  236,  252;  Murphy 
V.  Clark,  1  Smedes  &  M.  [Miss.]  221,  23& 
Under  the  liberal  rule  of  chancery  prac- 
tice which  now  obtains,  there  \b  no  sound 
reason  why  the  original  bill  In  this  case 
might  not  have  been  framed  with  a  prayer 
for  the  cancellation  of  the  contract  upon  the 
ground  of  fraud,  and  an  accounting  between 
the  parties,  and,  in  the  alternative,  for  a  de- 
cree which,  without  disturbing  the  contract, 
would  give  a  lien  on  the  lands  for  unpaid 
purchase  money.  The  matters  in  question 
arose  out  of  one  transaction,  and  were  so 
directly  connected  with  each  other,  that  they 
could  well  have  been  incorporated  in  one  suit 
involving  the  determination  of  the  rights  of 
the  parties  with  respect  to  the  lands.  The 
amendment  had  no  other  effect  than  to  make 
the  bill  read  Just  as  it  might  have  been  orig- 
inally prepared  consistently  with -the  estab- 
lished rules  of  equity  practice." 

According  to  our  view,  however,  the  two 
causes  of  action  are  not  inconsistent,  both 
proceeding  as  they  do  on  the  theory  of  a 
disaffirmance  of  the  contract  The  fact  that 
in  the  prayer  for  relief  damages  are  demand- 
ed— that  is,  profits  lost  by  reason  of  the 
breach — does  not  affect  the  statement  of  the 
cause  of  action  as  embodied  In  the  com- 
plaint The  proper  rule  as  to  the  admeasure- 
ment of  damages  is  to  be  laid  down  by  the 
trial  Judge  in  case  a  cause  of  action  is  estab- 
lished in  plaintiff's  favor,  and  on  the  facts 
as  they  may  be  then  developed  and  as  stat- 
ed in  the  complaint  Nor  is  the  demurrer 
for  misjoinder  of  parties  borne  out  by  the 
facts.  A  perusal  of  the  complaint  will  dis- 
close that  responsibility  for  the  wrongful  con- 
duct complained  of  as  alleged  against  all  of 
the  principal  defendants,  and  therefore  this 
position  taken  in  the  demurrer  in  this  re- 
spect cannot  be  sustained. 

It  will  be  observed  that  we  speak  through- 
out of  the  principal  defendants,  and  for  the 
reason  that  there  are  several  parties  defend- 
ant, whose  only  interest  in  this  litigation,  so 
far  as  now  appears,  arises  from  the  fact 
that  an  indebtedness  from  them  to  some  of 
the  principal  defendants  has  been  levied  on 
by  an  attachment  issued  in  the  cause,  and 
they  have,  it  seems,  for  this  reason  alone 
been  named  in  the  summons,  and  served 
with  original  process.  This  is  irregular,  but 
our  decisions  are  to  the  effect  that  the  join; 
der  of  unnecessary  parties  plaintiff  or  de- 
fendant is  not  good  cause  for  demurrer. 
"That  there  is  a  defect  of  parties  plaintiff 
or  defendant"  is  the  lang^uage  of  our  statute 
[Clark's  Code,  {  239(4)],  and  numerous  de- 
cisions with  us  have  given  the  Interpretation 
that  the  Joinder  of  too  many  parties  does 
not  come  within  the  statute.  See  Clark's 
Code  (3d  Ed.)  pp.  209-215,  and  authorities 
cited.     The  remedy  Is  by  motion  to  strike 
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out  the  unnecessary  parties,  or  it  may  be 
dealt  with  in  making  disposition  of  the  costs. 

PlaintiiT  moves  In  this  court  for  an  order 
restraining  the  defendant  the  Knickerbocker 
Trust  Company  from  prosecuting  an  action 
instituted  by  that  corporation  against  the 
plaintiff,  in  the  United  States  Circuit  Court 
for  the  Eastern  District  of  North  Carolina, 
on  January  28,  1910,  to  recover  the  balance 
alleged  to  be  due  on  the  subscription  of 
plaintiff  to  the  enterprise  afterwards  known 
as  "the  Rockingham  Power  Company,"  refer- 
red to  and  made  the  subject-matter  of  liti- 
gation in  the  suit  at  bar. 

Without  discussion  of  the  right  of  a  court 
having,  and  having  first  acquired.  Jurisdic- 
tion of  a  cause  and  the  parties,  to  protect 
the  integrity  of  the  procedure  by  orders  op- 
erating in  x)ersonam  on  the  parties  litigant, 
we  deem  it  best  only  to  say  that  according 
to  our  decisions,  and  on  the  facts  presented  in 
this  case,  the  cause  for  the  purposes  of  mo- 
tions of  this  character  remains  in  the  court 
below,  and  the  plaintiff  must  proceed  there  to 
obtain  the  relief  to  which  he  may  be  entitled. 
Herring  v.  Pugh,  126  N.  C.  852,  36  S.  E.  287. 
The  motion  referred  to  will  therefore  be  dis- 
missed without  prejudice. 

We  have  had  great  doubt  if  the  allegations 
of  the  complaint  as  against  the  Knickerbock- 
er Trust  Company  are  sufiiciently  definite  to 
constitute  a  cause  of  action  against  that  com- 
pany, but  as  it  is  said  to  be  a  part  of  the 
land  syndicate  In  one  portion  of  the  com- 
plaint, and  in  another  that  it  had  aided  and 
furthered  the  schemes  and  plans  of  its  prin- 
cipal codefeudant,  and  again  that  it  is  In 
partnership  with  such  defendants,  we  have 
concluded  on  these  allegations,  while  they  are 
not  very  precise  or  direct,  to  overrule  the  de- 
murrer as  to  that  company,  also,  and  let  the 
cause  come  to  an  issue  as  between  the  prin- 
cipal parties  litigant. 

There  was  no  error  in  overruling  the  de- 
murrer and  allowing  defendants  to  answer 
over. 

Affirmed. 

BROWN,  J.  (dissenting).  I  am  of  opinion 
that  the  court  should  order  a  repleader  in  this 
case,  and  that  the  plaintiff  should,  be  requir- 
ed to  set  out  in  a  plain  and  concise  manner 
the  only  cause  of  action  attempted  to  be 
set  out  in  the  complaint  Eliminating  unnec- 
essary allegations,  and  much  that  is  eviden- 
tial, the  only  cause  of  action  set  out  in  the 
complaint  is  based  upon  the  theory  that  the 
plaintiff  was  induced  by  false  and  fraudulent 
representations  of  certain  of  the  defendants 
to  subscribe  to  the  stocks  and  bonds  of  the 
power  company.  The  facts  upon  which  plain- 
tiffs base  this  charge  should  be  succinctly 
stated.  Mottu  v.  Davis,  151  N.  C.  237,  65  S. 
E.  969. 

As  the  complaint  contains  a  defective  state- 
ment of  a  cause  of  action,  I  think  there  should  * 


be  a  repleader.  As  to  those  defendants,  Mrs. 
Bridgers  and  others,  who  are  '^garnished  in 
attachment"  and  have  no  interest  in  the  con- 
troversy, they  have  been  improperly  made 
parties  defendant,  and  should  be  eliminated. 

WALKER,  J.,  concurs  in  this  opinion. 


(UO  Va.  867) 
BRAGG'S  ADM'X  v.  NORFOLK  &  W. 

RY.  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    March 

21,  1910.) 

1.  Appeal  and  Ebbob  (§  837*)— Scope  of  Re- 
view—Demubber. 

Where  a  question  involved  upon  writ  of  er- 
ror arises  on  demurrer  to  the  declaration,  the 
court  is  only  concerned  with  the  averments  of 
the  declaration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  837.*] 

2.  Cabbiebs  (§  869*)— Ejectment  fboic  Tbain 
— Dbunken  Passenoeb— Pboxihate  Cause. 

Where  plaintiff*s  decedent,  while  in  an  in- 
toxicated and  irresponsible  condition,  had  been 
ejected  from  a  train  at  the  second  station  be- 
yond bis  destination,  and  was  found  the  next 
day  in  an  unconscious  condition,  and  died  on 
the  same  da^,  the  failure  to  put  him  off  at  his 
point  of  destination,  or  at  the  next  station  reach- 
ed by  the  train,  was  not  the  proximate  cause 
of  his  death. 

[£}d.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  369.»] 

3.  Cabbiebs  (8  247*)- Riding  on  Pass— In- 
toxicated Pebson— Passengeb. 

Where  plaintiffs  decedent,  while  riding  on 
a  pass,  remained  on  the  train,  after  he  reached 
his  destination,  in  an  intoxicated  and  irrespon- 
sible condition,  whether  his  remaining  on  the 
train  was  the  result  of  defendant's  negligence 
or  of  his  mental  and  physical  condition,  he  was 
entitled  to  be  treated  as  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  247.*] 

4.  Cabbiebs  (§§  356,  366*)— Passengeb  Cab- 
BiED  Beyond  Destination  .—  Cabbiee's 
Rights  and  Duties— Dbunken  Passengeb. 

Where  plaintifTs  decedent,  while  in  an  in- 
toxicated and  irresponsible  condition,  had  been 
carried  past  his  point  of  destination,  the  carrier 
had  the  right  to  put  him  off  the  train,  though, 
if  it  were  negligent  in  carrying  him  by  his  sta- 
tion, it  was  its  duty  to  return  him  to  that  point ; 
but,  if  it  knew  of  his  condition,  it  should  not  ex- 
ercise its  lawful  right  of  removal  at  a  time  or 
place,  or  under  circumstances,  where  he  would 
be  exposed  to  great  hazard. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1430,  1454;  Dec.  Dig.  §§  356, 
366.*] 

5.  Negligence  ({  4*)— Reasonable  Regabd 
fob  Human  Life— Duty  of  Pebson  Exeb- 
cisiNG  Rights— Pebfobi£ance  of  Duties. 

All  persons  in  the  exercise  of  their  rights, 
or  in  the  performance  of  their  duties,  should  act 
with  a  reasonable  regard  for  the  preservation 
of  himian  life  and  the  prevention  of  serious  bod- 
ily harm,  or  the  infliction  of  unnecessary  injury 
upon  others,  and  a  person  is  generally  held  re- 
sponsible for  the  manner  in  which  his  rights  are 
exercised  or  his  duties  performed. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §  6 ;    Dec.  Dig.  §  4.*] 


•For  other  cases  lee  sam^  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  Id07  to  date,  &  Reporter  Indexes 
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6.  Carriers  (8  380*)  —  Pleading  —  Declara- 
tion—Sufficiency. 

A  coant  in  a  declaration,  which  failed  to 
allege  facts  either  as  to  the  weather  or  charac- 
ter of  the  grounds  in  and  about  a  station,  or  that 
it  was  severely  cold,  or  that  the  ground  was 
covered  with  snow,  or  that  the  character  of  the 
place  was  such  as  made  it  dangerous,  held  not  to 
state  a  cause  of  action  for  ejectment  from  a 
train  at  an  improper  place. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  380.*] 

7.  Carriers  (8  380*)  —  Puiading  —  Declara- 
tion—Sufficien  cy. 

A  count  in  a  declaration^  stating  that  intes- 
tate was  ejected  from  a  train  when  ni^ht  was 
rapidly  approaching,  the  climatic  conditions  se- 
vere, the  ground  covered  with  15  inches  of  snow, 
and  that  the  conductor  and  other  servants  of 
defendant,  on  account  of  intestate's  condition 
and  surroundings,  attempted  to  place  him  in 
care  of  a  station  agent,  who,  knowing  decedents 
condition,  neglected  to  care  for  him,  but  permit- 
ted and  actually  saw  him  wander  off  alone  down 
the  railroad  track,  held  to  state  a  cause  of  ac- 
tion for  ejectment  from  a  train  at  an  improper 
place. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  380.*] 

Appeal  from  Circuit  Court,  Rockbridge 
County. 

Action  by  Bragg's  administratrix  against 
the  Norfolk  &  Western  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

C.  S.  McNulty,  H.  S.  Rucker,  and  Glas- 
gow &  White,  for  appellant  M.  McCormlck 
and  B.  M.  Pendleton,  for  appellee. 

BUCHANAN,  J.  This  is  an  action  to  re- 
cover damages  from  the  Norfolk  &  Western 
Railway  Company  for  negligently  causing, 
as  is  alleged,  the  death  of  the  plaintiff's  de- 
cedent. 

The  trial  court  held,  upon  demurrer,  that 
neither  of  the  two  counts  of  the  plaintiff's 
amended  declaration  stated  a  cause  of  ac- 
tion, and  entered  a  final  Judgment  In  favor 
of  the  defendant  company. 

As  the  question  involved  in  this  writ  of  er- 
ror arises  on  demurrer,  we  are  only  concern- 
ed with  the  averments  of  the  declaration.  It 
is  averred  in  substance  in  the  first  count 
that  the  plaintifTs  intestate,  who  was  the 
telegraph  operator  of  the  defendant  at  Loch- 
laird,  a  station  near  Buena  Vista,  on  the  line 
of  its  road  running  from  the  city  of  Roanoke 
to  Hagerstown,  Md.,  on  the  24th  day  of  De- 
cember, 1908»  went  to  his  home  in  Roanoke 
city  on  a  trip  pass  issued  to  him  by  the  de- 
fendant to  travel  from  Buena  Vista  to  Roa- 
noke and  return;  that  he  remained  at  his 
home  on  that  day  until  near  1:30  o'clock 
in  the  evening,  when  he  boarded  a  passenger 
train  of  the  defendant  to  return  to  his  place 
of  work;  that  when  he  entered  the  train  he 
was  more  or  less  under  the  influence  of  some 
intoxicating  liquor,  or  not  in  his  right  mind 
from  other  causes;  that  before  the  train 
reached  Buena  Vista  he  went  to  sleep,  or  for 
some  other  cause  became  mentally  irrespon- 


sible, and  the  defendant,  throui^  its  n^i- 
gence,  failed  to  arouse  him  at  that  station* 
or  aid  him  in  leaving  the  train,  but  carried 
him  on  to  the  second  station  beyond  his  point 
of  destination,  where  he  was  forcibly  eject- 
ed from  the  train  by  the  defendant  when  he 
was  in  a  drunken  and  irresponsible  condi- 
tion, or  had  lost  his  reason  and  was  crazy 
from  causes  unknown  to  the  plaintiff,  and 
when  he  was,  on  account  of  his  said  condi- 
tion, unable  to  take  care  of  and  protect  him- 
self against  the  natural,  inevitable,  and  im- 
mediate dangers  to  which  he  was  exposed 
from  being  ejected  at  a  sparsely  settled  sta- 
tion where  he  was  not  familiar  with  his  snr- 
roundings ;  that  when  he  was  ejected  at  that 
place,  notwithstanding  his  said  condition  and 
surroundings,  in  violation  of  its  duty  to  him, 
the  defendant  failed  to  put  him  in  a  place  of 
safety,  or  in  charge  of  some  one  who  wonld 
look  after  and  guard  him  against  the  said 
dangers,  when  he  was  utterly  incapable  men- 
tally and  physi(^ally  of  protecting  himself; 
that  as  the  direct  Und  natural  result  of  the 
said  negligence  the  plaintiff's  intestate,  bein^ 
physically  and  mentally  unable  to  care  for 
and  protect  himself,  wandered  aimlessly  in 
the  cold,  snow,  and  darkness  along  and  on 
the  railroad  track  of  the  defendant  until, 
overcome  by  the  cold  and  exposure,  he  fell 
beside  the  track,  where  he  was  found  the 
next  morning  in  an  unconscious  condition, 
and  died  that  day.  It  is  further  averred 
that  the  said  irresponsible  condition,  both 
mentally  and  physically,  of  the  plaintiff's 
intestate  at  the  time  he  was  ejected,  and 
while  he  was  on  the  train,  was  known  to  the 
defendant 

The  second  count  is  substantially  the  same 
as  the  first,  except  that  it  contains  the  addi- 
tional averments  that  when  the  plaintilTs 
intestate  was  ejected  from  the  train  night 
was  rapidly  approaching,  and  the  climatic 
conditions  were  severe,  the  ground  being  cov- 
ered with  about  15  inches  of  snow ;  that  the 
conductor  and  other  agents  of  the  defend- 
ant attempted,  when  the  plaintiff's  intes- 
tate was  ejected,  to  place  him  under  the  care 
and  protection  of  the  station  agent,  in  or- 
der that  he  might  protect  the  deceddnt  from 
the  dangers  into  which  he  would  naturally 
be  expected  to  fall  in  his  then  said  irrespon- 
sible condition ;  that  the  station  agent,  know- 
ing the  irresponsible  mental  and  physical 
condition  of  the  decedent,  and  titat  he  had 
been  placed  in  his  care  by  the  conductor  and 
servants  of  the  defendant  to  be  cared  for 
until  the  decedent  could  care  for  himself, 
wholly  neglected  to  perform  that  duty,  and 
declared  that  he  did  not  have  time  to  bother 
with  a  drunken  or  crazy  man,  and  permitted 
and  actually  saw  the  plaintiff's  intestate 
wander  off  alone  in  the  rapidly  declining 
afternoon,  when  the  ground  was  covered  with 
15  Inches  of  snow,  and  negligently  failed  and 
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refused  to  make  any  effort  to  prevent  the 
decedent  from  wandering  away,  wjien  the 
natural,  probable,  and  inevitable  result  would 
be  his  death. 

Whether  or  not  the  defendant  company 
was  negligent  in  not  waking  up  and  putting 
off  the  plaintiff*8  intestate  at  Buena  Vista, 
his  point  of  destination,  or  at  the  next  sta- 
tion reached  by  the  train,  need  not  be  con- 
sidered, as  the  failure  to  put  him  off  the 
train  at  either  of  those  places  was  not  the 
proximate  cause  of  his  death.  It  is  clear 
that  the  plaintiff's  intestate,  whether  his  re- 
maining on  the  train  after  he  reached  his 
point  of  destination  was  the  result  of  the 
defendant's  negligence,  or  of  his  mental  and 
physical  condition,  was  under  the  ayerments 
of  the  declaration  entitled  to  be  treated  as  a 
passenger.  4  Elliott  on  Railroads,  S  1578a; 
2  Hutchinson  on  Carriers,  S§  1016,  1018. 

When  the  defendant  found  that  it  had 
carried  him  beyond  his  point  of  destination, 
it  had  the  right  to  put  him  off  the  train, 
though,  if  it  were  negligent  in  carrying  him 
beyond  his  station,  it  would  have  been  its 
duty  to  return  him  to  that  point;  but,  if  it 
knew  that  he  was  in  a  helpless  and  irre- 
sponsible condition  in  body  and  mind,  it 
should  not  have  exercised  its  lawful  right  of 
removal  at  a  place  or  time,  or  under  circum- 
stances, where  he  would  be  exposed  to  great 
hazard. 

Hutchinson  on  Carriers  (3d  Ed.)  i  1083,  in 
discussing  the  subject  of  the  right  of  a  com- 
mon carrier  to  eject  females,  or  sick  or  in- 
toxicated passengers,  says:  "Female  pas- 
sengers and  passengers  who  are  sick  or  suf- 
fering from  some  mental  or  physical  infirm- 
ity necessarily  cannot  be  ejected  at  times  and 
places  where  the  carrier  should  know  that 
their  sex  or  condition  would  especially  ex- 
pose them  to  insult  or  injury.  And  this  rule 
is  true,  whether  the  attendant  danger  arises 
from  natural  Infirmity  of  the  person  or  was 
self-imposed.  Thus,  If  a  person  on  a  train  Is 
so  intoxicated  as  to  render  him  unconscious 
of  danger  and  unable  to  appreciate  his  posi- 
tion, surroundings,  and  perils,  and  his  duty 
to  avoid  them,  or  does  not  possess  the  pow- 
er of  locomotion,  and  is  put  off  the  train  by 
the  conductor  on  account  of  his  misconduct, 
and  the  place  where  he  is  put  off  and  left 
is  dangerous  to  one  in  his  condition,  and 
these  facts  are  known  to  the  conductor,  he 
would  be  guilty  of  recklessness  and  wanton 
negligence,  rendering  the  company  liable  for 
damages  resulting  from  his  negligence,  al- 
though the  person  ejected  and  injured  might 
have  been  legally  ejected  In  a  proper  man- 
ner and  at  a  proper  place.  But,  in  order  to 
subject  the  company  to  liability  for  such  an 
act,  the  condition  of  the  person  so  ejected 
must  be  such  that  it  would  reasonably  indi- 
cate to  the  carrier's  servants  that  he,  on  ac- 
count of  his  condition  and  the  surrounding 
circumstances,  would  be  liable  to  injury  by 
being  left  at  the  place  where  ejected." 

It  is  well  settled  that,  all  persons  in  the 


exercise  of  their  rights,  or  in  the  perfonn- 
ance  of  their  duties,  should  exerciae  their 
rights  or  perform  their  duties  with  a  ref.- 
sonable  regard  for  the  preservation  of  hu- 
man life  and  the  prevention  of  serious  bodi- 
ly harm,  or  the  infiictlon  of  unnecessary  In- 
jury upon  others,  and  that  as  a  general 
rule  they  may  be  held  responsible  for  the 
manner  in  which  their  rights  are  exercised 
or  their  duties  performed. 

The  statement  of  the  rule  of  law  by  Mr. 
Hutchinson  is  not  only  founded  in  reason, 
but  is  fully  sustained  by  the  decided  cases. 
See  li.  &  K.  R.  Ca  v.  Johnson,  108  Ala.  62, 
19  South.  61,  31  li.  R.  A.  372;  Isbell  ▼.  New 
York,  etc..  Ry.  Co.,  27  Conn.  393,  71  Am. 
Dec.  78;  Railway  Ca  v.  Valleley,.32  Ohio 
St.  345,  30  Am.  Rep.  601;  Conolly  v.  Cres- 
cent City  R.  Co.,  41  La.  Ann.  57,  5  South. 
259,  6  South.  526,  8  L.  R.  A.  133,  17  Am.  St 
Rep.  389;  Indianapolis  P.,  etc.,  R.  Co.  v. 
Pitzer.  109  Ind.  179,  6  N.  B.  310,  10  N.  B.  70, 
58  Am.  Rep.  387 ;  Roseman  v.  Carolina,  etc.. 
R.  Co.,  112  N.  C.  709,  16  S.  B.  766,  19  L. 
R.  A.  327,  34  Am.  St.  Rep.  524;  Louisville, 
etc.,  R.  Co.  V.  Sullivan,  81  Ky.  624,  50  Am. 
Rep.  186;  Brown  v.  Chicago,  etc.,  R.  Co., 
51  Iowa,  235, 1  N.  W.  487 ;  Atchison  v.  Web- 
er, 33  Kan.  543,  6  Pac.  877,  52  Am.  Rep.  543 ; 
Southern  Ry.  Co.  v.  Back,  108  Va.  778,  50 
S.  E.  267 ;  4  Elliott  on  Railroads,  §  1637. 

In  most.  If  not  all,  the  cases,  where  the 
railway  company  has  been  held  negligent  for 
the  manner  in  which  it  exercised  its  right  to 
eject  a  passenger  or  other  person  from  Ite 
train,  it  appeared  that  there  was  something 
in  the  condition  of  the  weather  and  of  the 
place  where  he  was  ejected  that  would  nat- 
urally imperil  his  safety,  in  addition  to  his 
intoxicated  condition. 

In  L.  &  N.  Ry.  Co.  ▼.  Johnson,  supra,  the 
passenger,  who  was  very  drunk,  was  ejected 
in  a  cut  on  the  road,  where  there  was  no 
escape  except  up  or  down  the  railroad  track, 
along  the  sides  of  which  there  was  room  for 
a  person  to  walk.  The  night  was  dark,  and 
it  was  raining.  At  one  end  of  the  cut  there 
were  cattle  guards,  which  could  be  passed 
only  by  walking  on  the  track.  At  this  point 
the  ejected  passeng^  was  struck  and  killed 
by  a  train. 

In  L.  &  N.  R.  Co.  ▼.  Sullivan,  supra,  the 
injured  person,  who  was  helplessly  drunk, 
was  expelled,  not  at  a  station,  and  in  the 
snow. 

The  first  count  in  the  declaration  under 
consideration  wholly  fails  to  aver  any  facts 
either  as  to  the  weather  or  the  character  of 
the  grounds  in  and  about  the  station.  It  al- 
leges tn  general  terms  that  the  Intestate 
was  not  familiar  with  the  place  and  that  it 
was  sparsely  settled.  These  allegations  do 
not,  in  our  (pinion,  show  that  the  d^endant 
was  guUty  of  negligence  tn  ejecting  the  in- 
testate at  that  point  He  waa  ^ected  in 
the  daytime,  at  a  regular  8tatl<tt  ot  the  de- 
fendant, wh^e  there  was  a  depot    It  Sa  not 
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averred  that  It  was  sererely  cold,  or  that  the 
giomid  was  coyered  with  snow;  nor  is  any 
fact  averred  which  shows  that  the  charac- 
ter of  the  place  was  snch  as  made  it  danger- 
oua  We  are  of  opinion,  therefore,  that  the 
court  properly  sustained  the  demurrer  to 
that  count 

The  second  count,  we  think,  states  a  good 
cause  of  action.  In  addition  to  the  aver- 
ments of  the  first  count,  it  states  that  the 
intestate  was  ejected  when  night  was  rapidly 
approaching,  the  climatic  conditions  severe, 
the  ground  covered  with  15  inches  of  snow, 
and  that  the  conductor  and  other  servants  of 
the  defendant,  on  account  of  the  intestate's 
condition  and  surroundings,  attempted  to 
place  him  in  the  care  and  protection  of  the 
station  agent  of  the  defendant ;  that  the  sta- 
tion agent,  knowing  the  decedent*s  condi- 
tion, and  that  he  had  been  placed  under  his 
care  and  protection  until  he  was  capable  of 
taking  care  of  himself,  neglected  and  refused 
to  care  for  him,  but  permitted  and  actually 
saw  the  Intestate  In  his  Irresponsible  condi- 
tion wander  off  alone  down  the  railroad 
track,  without  making  any  effort  to  prevent 
It,  although  he  had  full  knowledge  of  the 
intestate's  Irresponsible  condition  and  the 
dangers  which  surrounded  him. 

The  Judgment  of  the  trial  court  must  be 
reversed,  its  Judgment  set  aside,  and  such 
order  entered  by  this  court  as  the  trial  court 
ought  to  have  entered,  sustaining  the  de- 
murrer to  the  first  count,  overruling  It  as 
to  the  second,  and  remanding  the  cause  for 
further  proceedings  not  in  conflict  with  the 
views  expressed  In  this  opinion. 

Reversed. 


(«?  w.  Va.  251) 

BROWN  V.  BROWN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  15,  1910.) 

(Syllabus  hy  the  Court,) 

1.  Partition  (8  12*)— Who  Mat  Maintain— 
Action  bt  Remainoermen. 

One  of  several  remaindermen  in  land  after 
a  life  estate  cannot  have  partition  during  the 
continuance  of  the  life  estate,  even  though  he 
has  acquired  that  life  estate,  unless  he  waives 
that  life  estate. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  K  38-51 ;   Dec.  Dig.  §  12.*] 

2.  Partition  bt  Remainderman. 

Otley  V.  McAlpine,  2  Grat  (Va.)  340,  dis- 
approved. 

Appeal  from  Circuit  Court,  Monongalia 
County. 

Bill  by  John  M.  O.  Brown  against  Robert 
Ll  Brown  and  others.  Decree  for  defendants. 
Plaintiff  appeals.     Affirmed. 

Morelandf  Moreland  &  Guy  and  Cox  &  Bak- 
er, for  appellant  Donley  &  Hatfield,  for  ap- 
pellee Brown. 


BRANNON,  J.  John  J.  Brown  died  in  Au- 
gust, 1905,  having  made  a  will  by  whldi  be 
devised  real  estate  In  the  city  of  Morgantown 
to  his  wife,  Mary  Ellen  Brown,  during  her 
life,  with  remainder  to  his  chUdren,  John 
M.  G.  Brown,  Robert  L.  Brown,  Margaret  A. 
Stoetzer,  and  three  Infant  grandchildren, 
children  of  a  dead  son,  Zalmon  Kent  Brown. 
The  widow  conveyed  her  life  estate  to  one 
of  said  devisees,  John  M.  G.  Brown,  and  he 
brought  a  suit  In  the  circuit  court  of  Monon- 
galia county  to  compel  a  partition  of  the 
land  among  those  entitled.  The  court  dis- 
missed the  bill,  and  John  M.  G.  Brown  ap- 
peals. 

Has  John  M.  G.  Brown  right  to  enforce 
partition?  He  owns  an  undivided  fourth  in 
remainder  subject  to  the  life  estate  under 
the  will,  and  he  owns  that  life  estate.  He 
cannot  maintain  a  suit  for  partition  by  vir- 
tue of  his  remainder.  Nor  can  he  have  par- 
tition unless  entitled  to  immediate  posses- 
sion. A  remainderman  is  not  so  entitled. 
This  court  has  decided  that  a  reversioner  or 
remainderman  cannot  compel  partition  dur- 
ing the  continuance  of  a  particular  estate. 
Merritt  v.  Hughes,  36  W.  Va.  356.  15  S.  E. 
56 ;  Croston  v.  Jklale,  56  W.  Va.  205,  49  S.  E. 
136,  107  Am.  St  Rep.  918.  That  is  abun- 
dantly established  by  the  authorities  there 
given.  If  any  further  authorities  were  need- 
ed, a  pile  of  them  will  be  found  in  113  Am. 
St.  Rep.  55,  note.  But  the  plaintiff  has  the 
life  estate  of  his  mother  In  addition  to  his 
undivided  fourth  in  remainder  as  devisee. 
Does  that  life  estate  give  him  any  addition- 
al right  that  he  can  add  to  his  estate  In  re- 
mainder? Surely  not,  because  a  life  tenant 
cannot  compel  a  partition  among  remainder- 
men. A  life  tenant  has  not  a  particle  of  in- 
terest in  estates  In  remainder,  not  a  co-ten- 
ant with  remaindermen,  and  nobody  can  have 
partition  unless  he  have  title  to  the  thing  to 
be  partitioned.  21  Am.  &  Eng.  Ency.  Ll  1146. 
A  life  tenant  owning  with  one  or  more  others 
a  life  estate  can  have  that  estate  divided  be- 
tween himself  and  co-owners  of  the  life  es- 
tate; but  what  colorable  right  has  he  to  de- 
mand a  partition  among  the  remaindermen? 
He  already  has  possession  and  right  to  en- 
joy the  estate  during  his  life,  and  could  get 
no  more  by  partition.  It  Is  well  settled  on 
authority  and  the  nature  of  things  that  a 
tenant  for  life  has  no  power  to  maintain 
suit  for  partition  against  remaindermen  en- 
titled in  fee  subject  to  the  life  estate.  The 
well-considered  case  of  Solders  v.  Giles,  141 
Pa.  93,  21  Atl.  514;  30  Cyc  181;  30  Cyc. 
200.  We  find  in  21  Am.  &  Eng.  Ency.  L.  1155. 
this:  Where  a  married  woman  dies  seiaed 
with  an  undivided  Interest  In  land  leaving 
her  husband  entitled  to  curtesy,  he  becomes 
a  life  tenant  of  an  undivided  moiety,  and 
may  maintain  partition  against  his  wife's 
co-tenant     *'Where,  however,  the  wife  was 
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seised  of  the  entire  tract,  the  tenant  by  the 
curtesy  becomes  a  life  tenant  of  the  entire 
tract,  and  hence  Is  not  a  co-tenant  with  the 
remaindermen,  and  has  no  sach  estate  as 
will  support  partition.'*  Also,  page,  1153. 
Freeman  on  Partition,  S  455,  says,  that  "a 
tenant  for  life  or  for  years  could,  both  at 
law  and  In  equity,  compel  partition.  [Of 
course,  he  means  between  himself  and  co- 
tenant  of  the  mere  life  estate.]  He  could  not 
compel  the  reversioner  to  join  with  him ;  nor 
could  he  occasion  a  compulsory  partition 
which  would  be  binding  after  the  termination 
of  his  estate."  The  plaintiff  In  this  case  nei- 
ther upon  his  title  as  remainderman  nor  on 
his  title  as  owner  of  the  life  estate  could 
compel  partition.  His  mother  could  not  com- 
pel partition  on  the  strength  of  her  life  es- 
tate, and  her  conveyance  to  the  plaintiff  of 
her  life  estate  added  nothing  to  his  estate  to 
enable  him  to  compel  partition.  We  acknowl- 
edge that  the  case  of  Otiey  v.  McAlpine,  2 
Grat  (Va.)  340,  seems  to  be  the  other  way, 
as  it  allowed  a  tenant  by  the  curtesy  who  ac- 
quired an  undivided  Interest  In  the  remain- 
der to  enforce  partition.  If  that  case  is  re- 
ported properly,  It  Is  agaiust  all  authority 
and  reason.  The  court  does  not  give  any  rea- 
son for  the  holding,  or  cite  a  particle  of  au- 
thority, and  the  opinion  is  wholly  a  short  and 
unsatisfactory  one.  A  life  tenant  cannot 
have  partition  unless  he  waives  his  life  es- 
tate, and  thus  gets  It  out  of  the  way,  destroys 
It,  and  lets  the  remaindermen  at  once  come 
in.  Had  the  plaintiff  done  this,  he  could  as 
remainderman  have  sustained  his  case;  but 
he  did  not  do  so.  When  he  does  that  he 
removes  the  particular  estate  out  of  the  way 
of  the  remainder.  The  case  of  Bice  v.  Ni- 
xon, 84  W.  Va.  107, 11  S.  E.  1004,  makes  that 
waiver  a  condition  precedent  to  enable  a  life 
tenant  to  have  partition.  The  case  thus  de- 
cides that  a  life  tenant  cannot  otherwise  have 
partition.  The  remaindermen  could  not  ask 
partition  pending  the  life  estate.  That  is 
settled,  and  can  the  life  tenant  demand  it 
against  the  remainder?  The  right  ought  to 
be  mutual. 

For  these  reasons  we  affirm  the  decree. 


(CT  w.  Va.  as) 

In    re  APPLICATION   FOR   LICENSE  TO 
PRACTICE  LAW. 

(Supreme  Oaurt  of  Appeals  of  West  Virginia. 

March  15,  1010.) 

(Syllabu$  hy  the  Court,) 

1*  Attobnbt  ano  Client  (§  7*)— Application 
FOB  LiCEif SB— Evidence  of  Good  Chabac- 


On  application  to  this  court  for  license  to 
practice  law,  as  provided  by  section  1,  c.  119, 
Code  1906,  and  the  rule  of  this  court  made  pur- 
Boant  thereto,  the  order  of  the  county  court,  as 
to  the  good  moral  character  of  the  applicant. 
^11  be  treated  as  prima  facie  evidence  only,  and 
the  provision  of  the  statute  relating  thereto  will 


be  construed  as  prescribing  what  legal  effect  as 
evidence  should  be  given  thereto  when* standing 
alone  and  uncontradicted. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §S  1&-20 ;   Dec  Dig.  §  f*] 

2.  Attobnbt  and  Client  (§  7*V— Application 
FOB  License— Objections— **May." 

The  right  to  practice  law  given  by  said 
statute  is  not  a  de  jure  right,  and  the  word 
**may"  employed  therein,  in  the  provision  that 
this  court  *'inay  upon  the  production  of  a  duly 
certified  copy  of  the  order  of  the  county  court 
*  *  *  grant  such  applicant  a  license  to  prac- 
tice law  in  the  courts  of  this  State,"  will  be 
construed  to  have  been  used  in  its  popular,  or 
permissive  sense,  and  not  as  synonymous  with 
the  word  "shall" ;  and  if  upon  application  for 
such  license  and  objection  to  the  granting  there- 
of it  be  clearly  shown  that  the  applicant  has 
not  the  requisite  good  moral  character  entitling 
him  to  admission  to  practice  law  in  the  courts, 
his  application  for  such  license  will  be  denied. 

TEd.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §§  18^-20 ;   Dec.  Dig.  S  7* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4418-4447;    vol.  8,  p.  7719.] 

3.  Attorney  and   Client  (§  7*)— License- 
Good  Moral  Character— Evidence. 

A  case  where,  upon  charges  against  an  ap- 
plicant for  license  to  practice  law.  and  pro- 
test and  objection  to  granting  him  license  pre- 
ferred by  a  bar  association,  and  upon  the  evi- 
dence adduced  in  support  of  said  charges,  he 
was  adjudged  not  entitled  to  such  license  and 
license  refused. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client.  Dec.  Dig.  S  7*] 

Poffenbarger  and  Brannon,  J  J.,  dissenting. 

Application  for  license  to  practice  law.  Li- 
cense refused. 

Watts,  Davis  &  Davis,  for  applicant.  Geo. 
E.  Price,  President  of  Bar  Ass'n  of  City  of 
Charleston,  for  protestant. 

MILLER,  J.  Section  1,  c.  119,  Code  1900, 
Is  as  follows:  "1.  Any  person  desiring  to  ob- 
tain a  license  to  practice  law  In  the  courts 
of  the  State  must  appear  before  the  county 
court  of  the  county  In  which  he  has  resided 
for  the  last  preceding  year  and  prove  to  the 
satisfaction  of  such  court  that  he  is  a  person 
of  good  moral  character,  that  he  Is  twenty- 
one  years  of  age,  that  he  has  resided  In  such 
county  for  one  year  next  preceding  the  date 
of  his  appearance;  and  upon  such  proof 
being  made,  the  court  shall  make  and  enter 
an  order  on  Its  record  accordingly.  The  Su- 
preme Court  of  Appeals  shall  prescribe  and 
publish  rules  and  regulations  for  the  exami- 
nation of  all  applicants  for  admission  to  prac- 
tice law.  which  shall  Include  the  period  of 
study  and  degree  of  preparation  required  of 
applicants  previous  to  being  admitted,  as  well 
as  to  the  method  of  examination,  whether  by 
the  court  or  otherwise.  And  the  Supreme 
Court  of  Appeals  may  upon  the  production 
of  a  duly  certified  copy  of  the  order  of  the 
county  court,  hereinbefore  mentioned,  and 
upon  being  satisfied  that  the  applicant  has 
shown  upon  an  examination,  conducted  In  ac- 
cordance  with   such   rules   and   regulations. 
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that  he  is  qualified  to  practice  law  In  the 
conrts  of  this  State,  and  upon  being  farther 
satisfied  that  such  rules  and  regulations  have 
been  complied  with  in  all  respects,  grant 
such  applicant  a  license  to  practice  law  In 
the  courts  of  this  State,  and  such  license 
shall  ^ow  upon  Its  face  that  all  the  provi- 
sions of  this  section  and  of  the  said  rules 
have  been  complied  with:  provided,  that  any 
person  who  shall  produce  a  duly  certified 
copy  of  such  order  of  any  county  court  of 
this  State,  and  also  a  diploma  of  graduation 
from  the  law  school  of  the  West  Virginia 
University,  shall  upon  presentation  thereof 
In  any  of  the  courts  of  this  State  be  entitled 
to  practice  In  any  and  all  courts  of  this  State, 
and  the  order  so  admitting  him  shall  state 
the  facts  pertaining  to  the  same.  Every  ap- 
plicant for  the  examination  required  by  this 
section  shall  pay  a  fee  of  five  dollars,  to  be 
applied  to  the  payment  of  the  costs  and  char- 
ges of  conducting  said  examination." 

Pursuant' to  said  section  this  court  on  June 
16,  1897,  entered  the  following  order:  **Un- 
tU  otherwise  provided,  it  Is  ordered,  under 
Chapter  50  of  the  Acts  of  1897,  that  any  per- 
son hereafter  applying  for  license  to  practice 
law  in  this  State,  shall,  after  a  course  of 
reading  In  the  law  for  two  years,  appear  be- 
fore the  Professors  of  Law  of  the  University 
of  West  Virginia,  who  are  hereby  constituted 
a  commission  for  the  purpose,  at  such  times 
and  places  as  such  commission  may  prescribe, 
and  undergo  an  examination  by  them  to  ascer- 
tain his  fitness  to  practice  the  law  in  the 
courts  of  this  State,  and  such  examination 
shall  be  such  as  is  required  to  obtain  a  di- 
ploma of  graduation  from  the  Law  School  of 
Bald  University  and  If,  upon  such  examination 
such  applicant  shall  be  found  to  possess  the 
requisite  qualifications,  that  commission  shall 
grant  him  a  written  certificate  thereof,  and 
upon  it  this  court  will  grant  such  applicant 
a  license  to  practice  the  law." 

The  applicant  has  presented  a  certificate 
of  the  law  faculty  of  the  University,  showing 
compliance  by  him  with  the  provisions  of 
said  statute  and  the  order  of  this  court,  and 
also  a  certified  copy  of  the  order  of  the  coun- 
ty court  of  Kanawha  County,  entered  Febru- 
ary 16,  1910,  showing  that  on  that  day  he 
had  personally  appeared  before  and  proven  to 
the  satisfaction  of  that  court  that  he  was  a 
person  of  good  moral  character,  was  21  years 
of  age,  and  that  he  had  resided  in  said  coun- 
ty one  year  next  preceding  the  date  of  his 
application,  and  has  moved  the  court  to  grant 
him  license  to  practice  law. 

The  Bar  Association  of  the  City  of  Charles- 
ton, by  Its  president  and  secretary,  has  also 
appeared  and  filed  their  objection  and  pro- 
test against  the  granting  of  said  license,  rep- 
resenting that  the  applicant  was  a  member 
of  the  City  Council  of  the  City  of  Charles- 
ton, elected  In  the  Spring  of  1900;  that  a 
small  majority  of  the  Council,  including  the 
applicant,  having  voted  against  the  granting 
of  liquor  license  in  said  city,  he  subsequently, 


in  the  month  of  December,  1909,  went  to 
Morgantown,  for  the  declared  purpose  of  tak- 
ing the  Bar  examination  at  the  University: 
that  while  absent  his  seat  in  the  Council  was 
declared  vacant,  and  C.  L.  Topping  elected  to 
fill  the  vacancy,  such  action  being  tmsed 
mainly  upon  what  purported  to  be  a  telegram 
from  said  applicant  to  the  President  of  the 
City  Council ;  that  Topping  was  understood 
to  be  in  favor  of  granting  liquor  licenses; 
that  subsequently  said  applicant,  claiming 
that  he  had  not  resigned  his  oflSce,  and  that 
said  telegram  was  a  forgery,  brought  a  suit  in 
chancery  in  the  circuit  court  of  Kanawha 
county  against  said  Topping  to  enjoin  and 
prohibit  the  latter  from  acting  as  a  member 
of'  the  City  Council ;  in  which  case  said  ap- 
plicant was  examined  as  a  witness  on  his  own 
behalf,  and  a  large  amount  of  testimony  was 
taken.  The  following  are  the  specific  diar- 
ges:  First,  we  charge  that  the  said  appli- 
cant knowingly  and  willfully  testified  falsely 
as  a  witness  in  said  cause.  Under  this  charge 
we  specify  as  follows:  (a)  He  testified  falsely 
in  stating,  at  the  time  he  was  examined  as  a 
witness  on  the  11th  day  of  January,  1910, 
that  he  owned  a  home  in  the  City  of  Charles- 
ton, West  Virginia,  and  denied  that  he  had 
some  time  before  that  conveyed  the  property 
away,  and  denied  that  the  title  thereto  was 
at  that  time  in  some  other  person  than  him- 
self or  his  wife,  (b)  He  testified  falsely  In 
said  cause  in  his  deposition  taken  February 
2,  1910,  at  Charleston,  in  stating  several  times 
in  different  forms,  In  substance  that  the  sale 
and  conveyance  of  his  house  and  lot  in  Charles- 
ton had  no  connection  with  or  relation  to  his 
vacating  or  resigning  his  seat  in  the  City 
Council.  Second,  we  charge  that  the  said  ap- 
plicant having  been  elected  by  the  people  In 
his  ward  as  a  member  of  the  City  Council  of 
the  City  of  Charleston,  corruptly  wAd  out  his 
said  oflace. 

In  support  of  these  charges  the  protestants 
vouch  the  original  papers  and  testimony  tak- 
en in  said  cause. 

To  this  protest  applicant  has  appeared  by 
counsel  and  moved  to  quash  and  dismiss  the 
same,  for  the  following  reasons:  (1)  Said 
protest  is  not  verified ;  (2)  it  does  not  attack 
the  validity  and  sufilciency  of  the  certified 
copy  of  the  order  of  the  County  Court,  here- 
tofore filed  by  applicant ;  (3)  it  does  not  at- 
tack the  regularity  or  sufficiency  of  the  ex- 
amination of  applicant,  or  his  qualification  to 
practice  law  in  the  Courts  of  this  State,  as 
set  out  in  the  certificate  of  the  Law  Facal- 
ty  of  the  University  of  West  Virginia,  filed 
by  said  applicant;  (4)  it  does  not  deny  that 
the  rules  and  regulations  made  by  this  Hon- 
orable Court,  under  which  said  examination 
was  had,  were  in  all  respects  complied  with ; 
(5)  the  matters  set  out  in  said  protest  do  not 
raise  an  issue  or  give  this  Court  original  ]a- 
risdlction  as  involving  habeas  corpus,  man- 
damus, or  prohibition  proceedings;  (Q  it 
seeks  to  collaterally  attack  and  go  behind  ap- 
plicants certificate  of  moral  character,  prov- 
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en  as  the  law  provides  and  Judicially  ascer- 
tained by  a  court  of  competent  jurisdiction. 

We  do  not  think  that  there  Is  any  merit  in 
the  point  that  the  protest  Is  not  verified,  Prot- 
estants vouch  the  record  in  the  Judicial  pro- 
ceedings referred  to  for  the  verity  of  the 
charges  preferred. 

The  motion  to  quash  Involves  mainly  the 
proposition  that  the  order  of  the  county 
court  is  conclusive  on  the  question  of  the 
moral  character  of  the  applicant,  and  that 
being  satisfied  by  the  certificate  of  the  law 
faculty  of  his  legal  attainments  there  Is 
nothing  left  for  this  court  to  do  but  to  award 
the  applicant  license  to  practice,  pursdant 
to  the  statute.  It  was  conceded,  in  argu- 
ment, however,  that  before  adjournment  of 
the  term  at  which  said  order  was  entered, 
the  protestants  or  scxne  one  else,  might  in 
that  court  have  the  order  set  aside  and  va- 
cated, or  perhaps  might  by  bill  in  equity 
afterwards  have  It  set  aside  for  fraud,  or 
on  some  other  ground  of  equitable  cogni- 
zance, but  if  no  one  shall  volunteer  to  in- 
flrtitute  such  proceedings  the  order  is  and 
continues  to  be  res  Judicata,  and  that  re- 
gardless of  the  seriousness  of  the  charges 
preferred  the  court  must  shut  Its  eyes  to 
them  and  award  the  license.  Sach  license, 
it  Is  conceded,  would  not  necessarily  bind 
the  court  to  admit  the  licensee  to  practice 
In  the  court,  but  would  give  the  applicant  a 
vested  right  which  could  be  taken  from  him 
only  for  cause  occurring  subsequently. 

These  propositions  involve  to  some  extent 
the  question  of  power  in  the  legislature  to 
prescribe  qualifications  and  tv\^  and  regula- 
tions for  obtaining  license  and  admissions  to 
practice  law,  as  well  as  the  proper  construc- 
tion of  the  statute.  The  authority  of  the 
legislature  is  denied  by  some  courts,  on  the 
ground  that  courts  have  the  sole  right  to 
prescribe  for  themselves  the  qualifications 
of  their  ministers  of  Justice,  and  niles  and 
regulations  for  their  admission,  without  in- 
terference by  a  co-ordinate  branch  of  the 
government  In  re  Day,  181  111.  90,  64  N. 
El  646,  50  L.  R.  A.  519;  In  re  Mosness,  39 
Wis.  509,  20  Am.  Rep.  55 ;  In  re  Splane,  123 
Pa,  527,  16  Atl,  481;  In  re  Branch.  70  N. 
J.  Law,  537,  57  Atl.  431.  The  Illinois  court 
Is  In  re  Day  denied  the  authority  of  the 
legislature  to  require  that  possession  of  a 
certificate  of  graduation  from  a  law  school 
-of  a  certain  specified  standard  should  en- 
title the  holder  to  be  admitted  to  practice 
law.  S-iich  right  on  the  other  hand  seems 
to  have  been  upheld  in  New  York.  In  re 
-Cooper,  22  N.  Y.  67.  See,  also.  In  re  Ap- 
plicants for  License  to  Pnactlce  Law,  143 
N.  C.  1,  55  S.  B.  635,  10  L.  R.  A.  (N.  S.) 
and  note  288. 

The  North  Carolina  case  Just  cited  is 
much  relied  on  by  counsel  for  the  applicant 
TThe  coiut  in  this  case  was  divided  three  to 
two,  the  two  Judges  dissenting  having  filed 
vigorous  dissenting  opinions.  And  the  editor 
of   the  note  to   this  case  Just   referred  to 


says:  "Aside  from  the  above  case,  no  case 
can  be  found  whwein  the  court  holds  or 
recognizes  the  right  of  the  legislature  to 
encroach  upon  the  right  of  the  court  to  re- 
quire that  the  attorneys  practicing  before 
It  shall  be  of  good  moral  character."  The 
decision  of  the  majority  in  this  case  put  the 
right  to  a  license  and  to  practice  law  in  the 
courts  upon  the  same  plane  with  the  right 
to  pursue  any  other  avocation  In  life,  and 
concedes  the  right  to  the  legislature  to  pre- 
scribe rules  and  regulations  therefor. 

With  scarcely  an  exception  It  has  been 
held  that  both  in  the  admission  to  and  sus- 
pension from  practice  of  the  law,  courts  act 
Judicially  In  the  ez^cise  of  an  inherent  pow- 
er, and  not  in  a  mere  administrative  or  min- 
isterial capacity,  and  In  the  execution  of  the 
wMl  of  some  other  branch  of  the  govern- 
ment In  re  Day,  supra,  181  111.  85,  91,  54 
N.  B.  646,  50  L.  R.  A.  519;  Ex  parte  8e- 
combe,  19  How.  9,  15  L.  Ed.  565;  Oarrlgus 
V.  State,  93  Ind.  242;  In  re  Splane,  supra; 
In  re  Garland,  71  U.  S.  333,  syl.  6,  18  L. 
Ed.  366;  Walker  ▼.  State,  4  W.  Va.  749, 
753 ;  State  v.  McClaugherty,  33  W.  Va.  250, 
10  8.  E.  407;  State  v.  Stiles,  48  W.  Va. 
425,  37  S.  E.  620;  State  v.  Shumate,  48  W. 
Va.  359,  37  S.  E.  618;  State  v.  Hays,  64 
W.  Va.  45,  61  S.  E  355. 

But  notwithstanding  the  Jurisdiction  of 
the  courts  over  the  subject  It  has  been  gen- 
erally conceded  that  the  legislature  may  In 
the  exercise  of  Its  police  power,  prescribe 
reasonable  rules  and  regulations  for  admis- 
sions to  the  bar,  which  will  be  followed  by 
the  courts.  But  the  legislature  may  not  im- 
pose unreasonable  rules  or  deprive  the  courts 
of  their  Inherent  power  to  prescribe  other 
rules  and  conditions  of  admission  to  prac- 
tice. In  re  Day,  supra,  181  111.  95,  54  N.  E. 
646,  50  L.  R.  A.  519;  In  re  Leach,  134  Ind. 
665,  671,  672,  84  N.  E.  641,  21  L.  R.  A.  701 ; 
3  Am.  &  Eng.  EJncy.  Taw,  287;  4  Cyc.  900; 
Ex  parte  Secombe,  supra;  In  re  Goodell, 
39  Wis.  232,  20  Am.  Rep.  42.  The  Wisconsin 
court,  In  the  case  last  dted,  says :  "In  courts 
proceeding  according  to  the  course  of  the 
common  law,  a  bar  Is  almost  as  essential  as  a 
bench.  And  a  good  bar  may  be  said  to  be  a 
necessity  of  a  good  court  This  Is  not  always 
understood,  perhaps  not  fully  by  the  bar  It- 
self. On  the  bench,  the  lesson  Is  soon  learned 
that  th^  facility  and  accuracy  of  Judicial  la- 
bor are  largely  dependent  on  the  learning  and 
ability  of  the  bar.  And  It  well  becomes  ev- 
ery court  to  be  careful  of  Its  bar  and  Jealous 
of  the  rule  of  admission  to  it,  with  the  view 
to  fostering  In  it  the  highest  order  of  pro- 
fessional excellence.'*  And  again  at  page 
240  of  39  Wis.  (20  Am.  Rep.  42),  It  Is  said: 
"The  legislature  has.  Indeed,  from  time  to 
time,  assumed  power  to  prescribe  rules  for 
the  admission  of  attorneys  to  practice. 
When  these  have  seemed  reasonable  and 
Just,  It  has  generally,  we  think,  been  the 
pleasure  of  the  courts  to  act  upon  such 
statutes,  in  deference  to  the  wishes  of  a  co- 
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ordinate  branch  of  the  gOTemment,  without 
considering  the  question  of  power."  Again, 
referring  to  what  the  court  characterizes  as 
"the  unwise  and  unseemly  act  of  1849,"  it 
is  said:  ''If,  unfortunately,  such  an  attack 
upon  the  dignity  of  the  courts  should  again 
be  made,  it  will  be  time  for  them  to  inquire 
whether  the  rule  of  admission  be  within  the 
legislative  or  the  judicial  power.  But  we 
will  not  anticipate  such  an  unwise  and  un- 
becoming interference  in  what  so  peculiarly 
concerns  the  courts,  whether  the  power  to 
make  it  exists  or  not  In  the  meantime,  it 
is  a  pleasure  to  defer  to  all  reasonable  stat- 
utes on  the  subject.  And  we  will  decide 
this  motion  on  the  present  statutes,  without 
passing  on  their  binding  force."  After  this 
decision  the  legislature  of  Wisconsin  enacted 
that  "no  person  shall  be  denied  admission 
or  license  to  practice  as  an  attorney  in  any 
court  of  this  state  on  account  of  sex."  The 
applicant  Miss  Qoodell  then  again  applied 
for  admission  to  practice,  and  the  court 
while  questioning  the  absolute  and  exclusive 
power  of  the  legislature  to  make  rules  or  to 
declare  who  shall  be  admitt«}d  as  attorneys 
to  practice  In  the  courts,  nevertheless  decid- 
ed to  admit  the  applicant  without  consider- 
ing the  question  whether  under  the  consti- 
tution and  laws  of  that  State  the  legisla- 
ture had  the  power  to  prescribe  the  rule  of 
admission  to  the  bar.  In  re  Goodell,  48 
Wis.  603,  81  N.  W.  551.  In  In  re  Day,  at  page 
8&  of  181  111.,  at  page  650  of  54  N.  E.  (50 
L.  R.  A.  519),  quoting  from  Ex  parte  Se- 
combe,  supra,  the  court  says:  "And  it  Ims 
been  well  settled  by  the  rules  and  practices 
of  common  law  courts  that  it  rests  exclu- 
sively with  the  courts  to  determine  who  is 
qualified  to  become  one  of  its  officers  as 
attorney,  and  for  what  cause  he  ought  to  be 
removed,  ♦  ♦  ♦  gn^j  ^q  ^re  not  aware 
of  any  case  where  a  mandamus  was  issued 
to  an  inferior  tribunal  commanding  it  to  re- 
verse or  annul  its  decision,  where  the  de- 
cision, in  its  nature,  was  a  judicial  act  and 
within  the  scope  of  its  jurisdiction  and  dis- 
cretion." Many  of  the  decisions  contain  an 
historical  r6sum6  on  the  subject,  but  it  is 
unnecessary  to  go  into  this.  Mr.  Minor  (4 
Minor,  Inst  192-206),  covers  the  history  of 
the  legislation  in  Virginia  and  shows  that 
the  statutes  of  that  State,  which  were  adopt- 
ed into  this  State,  were  the  outgrowth  of  the 
deplorable  conditions  into  which  on  account 
of  bad  legislation  the  profession'  of  the  law 
had  fallen.  It  is  sufficient  to  say  tliat  the 
aoctrlne  of  the  cases  cited  is  well  founded. 
We  are  not  disposed  here  to  question  the 
validity  of  the  statute  of  this  State,  or  the 
power  of  the  legislature  in  enacting  it  We 
treat  it  as  valid,  and  as  a  reasonable  exer- 
cise of  a  power  generally  conceded  to  it  by 
the  courts.  Indeed  the  statute  is  nothing 
more  than  a  declaration  of  the  qualifications 
which  in  all  times  tiave  been  considered  es- 
sential to  admission  to  the  bar,  namely,  legal 
learning  and  good  moral  character. 


In  the  light  of  the  authorities  what  con- 
struction should  be  given  our  statute?  Hav- 
ing accepted  the  duties  of  executing  the  law 
we  should  unquestionably  give  it  a  construc- 
tion which  will  best  accomplish  its  object 
It  could  have  but  one  object,  namely,  to  bar 
out  incompetent  persons,  and  persons  not 
possessing  the  requisite  moral  character  be- 
fitting officers  of  the  court  Previous  legisla- 
tion may  cast  some  light  on  the  subject  By 
the  Code  of  1868,  c.  119,  any  two  judges  of 
the  courts  of  this  State  were  authorized  to 
grant  licenses  in  writing  to  practice  law  in 
the  courts  thereof  to  any  person  who  should 
on  examination  be  duly  qualified,  and  who 
should  produce  the  certificate  of  the  board 
of  supervisors  of  the  county  where  he  had 
resided  for  one  year  preceding,  that  he  was 
a  person  of  honest  demeanor,  and  was  over 
twenty-one  years  of  age.  By  the  acts  of 
1872-73  (Laws  1872-73,  c.  145)  any  three 
judges  composed  either  in  part  or  in  whole 
of  the  Supreme  Court  of  Appeals  were  au- 
thorized to  grant  such  license  upon  the  same 
conditions.  By  the  act  of  1882  (Laws  1882, 
c  116)  the  applicant  as  a  condition  to  being 
examined  by  such  judges  and  obtaining  from 
them  such  license  was  required  to  appear  be- 
fore the  county  court  of  the  county  in  which 
he  had  resided  for  the  last  preceding  year, 
and  i^ove  to  the  satisfaction  of  such  court 
that  he  was  a  person  of  the  requisite  moral 
character,  of  the  requisite  age,  etc.,  of  which 
the  court  was  required  to  enter  an  order  of 
record,  and  to  produce  to  the  judges  a  certi- 
fied copy  of  such  order.  This  was  the  last 
enactment  preceding  our  present  statute. 
While  all  of  these  statutes  require  of  the  ap- 
plicant legal  learning,  and  proof  of  his  good 
moral  character  to  be  shown  by  a  certified 
copy  of  the  order  of  the  county  court,  the 
present  statute  imposes  the  whole  duty  of 
prescribing  rules  and  regulations  for  the  ex- 
amination of  applicants  for  admission,  and 
the  granting  of  license  to  practice  law  in 
the  courts,  upon  this  court  as  a  court  Did 
the  legislature  mean  by  imposing  this  duty 
upon  the  court,  that  it  should  accept  such 
order  as  conclusive — res  judicata— on  the 
question  of  moral  character,  though  it  might 
have  before  it  the  strongest  evidence  that  at 
the  time  of  obtaining  such  order  the  facts 
had  been  suppressed  and  that  the  applicant 
was  then  guilty  of  such  gross  immorality  as 
should  bar  him  from  admission  to  practice  in 
the  courts?  If  so,  the  court  in  granting  the 
license  would  be  placed  in  the  attitude  of 
being  compelled  in  one  instant  to  authorize 
an  applicant  to  exercise  an  office  which  im- 
mediately afteiVards,  on  motion  for  his  ad- 
mission, it  would  upon  the  highest  moral 
grounds  be  bound  to  deny  him.  It  could  not 
have  been  intended  to  put  the  court  In  any 
such  plight  If  the  certificate  would  not  bind 
the  court  on  motion  or  application  for  admis- 
sion to  practice,  why  should  it  be  treated  as 
more  than  prima  facie  evidence  of  the  req- 
uisite moral  character  on  an  application  for 
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license?  This  Is  the  only  effect  the  order  of 
the  county  court  could  have  if  the  applicant 
should  present  it  along  with  a  diploma  from 
the  law  school  of  the  University*  True  the 
statute  says  that  any  person  who  shall  pro- 
duce a  duly  certified  copy  of  such  order,  and 
also  such  diploma  shall  upon  presentation 
thereof  be  entitled  to  practice  In  any  and  all 
the  courts  of  this  State,  but  can  It  be  serious- 
ly contended  that  the  courts  would  be  bound 
to  admit  such  person,  If  found  unfit  In  point 
of  moral  character?  We  can  not  assume  the 
legislature  thus  Intended  to  impose  unworthy 
persons  upon  the  courts.  The  contrary  is  to 
be  presumed.  We  must  construe  the  statute 
as  intended  to  be  in  aid  of  the  courts,  and 
to  leave  this  court,  upon  an  application  for 
license,  and  all  the  courts  upon  application 
for  admission  to  practice,  free  to  treat  the 
order  of  the  county  court  simply  as  prima 
facie  evidence,  and  to  Institute  any  other  and 
further  Inquiry  Into  the  moral  character  of 
the  applicant  deemed  necessary.  Otherwise 
the  act  of  the  legislature  would  have  to  be 
declared  an  encroachment  on  the  judiciary, 
and  void  on  constitutional  grounds.  This  con- 
clusion is  supported  by  the  principles  enun- 
ciated by  the  New  Jersey  court  in  a  case 
styled.  On  Application  for  Attorney's  License, 
21  N.  J.  Law,  345,  and  by  the  reasonings  in 
the  dissenting  opinions  of  Judges  Brown  and 
Walker  in  the  North  Carolina  case  of  In  re 
Applicants  for  Attorney's  License  to  Practice 
Law,  supra.  As  Is  well  said  in  that  case  by 
Judge  Brown,  following  the  New  Jersey  case: 
**The  purpose  of  the  act  being  to  exclude 
men  of  bad  character  from  the  profession,  It 
follows  logically  that  certificates  of  good 
moral  character  are  merely  a  preliminary 
requisite  before  the  applicant  can  be  examin- 
ed as  to  his  legal  acquirements.  They  make 
out  a  prima  facie  case,  and,  if  uncontradict- 
ed, -entitle  the  applicant  to  his  license  if  he 
passes  the  legal  examination.  The  statute 
only  prescribes  what  legal  effect  shall  be 
given  to  a  particular  species  of  evidence  If 
it  stands  alone  and  uncontradicted." 

But  many  decisions  are  cited  for  the  propo- 
sition that  In  the  constructions  of  statutes 
the  word  may  will  be  construed  to  be  synony- 
mous with  the  word  shall  when  the  public 
or  a  third  person  has  a  claim  de  Jure  that 
the  power  should  be  exercised.  The  follow- 
ing are  some  of  the  cases:  Bansemer  v. 
Mace,  18  Ind.  27,  81  Am.  Dec.  344 ;  Kane  v. 
Footh,  70  111.  587,  590;  Mayor,  etc.,  v.  Furze, 

8  Hill  (N.  Y.)  612,  615;  Newburgh  Turnpike 
Co.  V.  Miller,  5  Johns.  Ch.  (N.  Y.)  101,  113, 

9  Am.  Dec.  274;  Brokaw  v.  Com'rs,  130  111. 
482,  22  N.  E.  596,  6  L.  R.  A.  161;  Fowler 
V.  Plrkins.  77  111.  271;  Hayes  v.  County  of 
Los  Angeles,  99  Cal.  74,  33  Pac.  766;  Ex 
parte  Lester,  77  Va,  663.  The  language  of 
Chancellor  Kent  In  Newburgh  Turnpike  Co. 
V.  Miller,  supra.  Is  that  "the  word  may  means 
fnusi  or  »hall  only  In  cases  where  the  public 
Interest  and  rights  are  concerned,  and  where 
the  public  or  third  persons  have  a  claim,  de 


jure,  that  the  power  should  be  exercised." 
This  rule  of  construction  as  will  be  found  by 
reference  to  the  cases  cited,  is  to  enable  the 
courts  to  effectuate  the  will  of  the  legisla- 
ture, and  for  no  other  purpose.  Can  it  be 
said  that  the  legislature  intended,  or  that  the 
interests  of  the  public  demand  the  licensing 
of  incompetent  and  Immoral  persons  to  pr?  c- 
tice  law  In  the  courts?  Certainly  not  Can 
it  be  said  that  an  applicant,  because  he  has 
produced  prima  facie  evidence  of  his  com- 
pliance with  the  rules  of  the  court,  and  the 
provisions  of  the  statute  has  a  de  jure  right 
to  a  license  to  practice?  We  have  never  un- 
derstood this  to  be  law.  After  he  has  obtain- 
ed llc^se  his  status  is  somewhat  different. 
He  is  then  entitled  under  the  law  to  apply 
for  admission  to  practice  in  all  the  courts,  a 
right  perhaps  which  can  not  be  taken  from 
him  except  by  appropriate  legal  proceedings. 
But  a  court  would  not  be  bound  to  admit  him 
to  practice  If  on  proper  showing  he  should 
be  found  not  of  the  requisite  moral  charac- 
ter. And  after  admission  it  could  for  the 
same  cause  strike  his  name  from  its  rolls.  3 
Am.  &  Bug.  Ency.  Law,  pp.  282-284 ;  Cohen 
V.  Wright,  22  Cal.  293,  320;  In  re  Garland, 
supra,  71  U.  S.  378,  18  L.  Ed.  366;  Tn  r» 
Splane,  supra ;  Ex  parte  Secombe,  supra ;  Id 
re  Day,  supra;  State  v.  McClaugherty,  supra; 
State  V.  Hays,  supra;  People  v.  Kavanagh, 
220  111.  49,  77  N.  B.  107,  110  Am.  St.  Rep. 
223.  In  Cohen  v.  Wright,  the  California 
court  says:  **The  right  is  subject  to  the 
condition  that  the  attorney  shall  possess  a 
blameless  moral  character  and  It  is  forfeit- 
ed upon  a  breach  of  that  condition."  It 
is  said  In  3  Am.  &  Eng.  Ency.  L.,  at  page 
287,  on  the  authority  of  some  of  the  cases  cit- 
ed that:  "It  lips  within  the  power  of  the  leg- 
islature to  prescribe  the  qualifications  requir- 
ed to  admission  to  the  bar,  and  the  courts  will 
have  no  authority  to  admit  any  person  not 
possessing  the  required  qualifications."  "But 
the  admission  of  an  applicant  to  practice  Is 
a  judicial  act,  and' the  attorney,  when  admit- 
ted, is  an  officer  and  member  of  the  court; 
the  legislature  has  no  power,  therefore,  to 
provide  that  any  person  possessing  certain 
qualifications  must  be  admitted;  It  cannot 
assume  judicial  powers;  and  in  every  case 
the  courts  are  vested  with  discretion  as  to 
whether  any  applicant  Is  entitled  to  admis- 
sion." 

A  right  to  a  license  or  to  admission  to 
practice  law  is  not  a  right  de  jure  given  by 
statute,  and  we  do  not  think  the  rule  of  con- 
struction invoked  has  any  application  to  the 
case  in  hand.  Ex  parte  Lester,  77  Ya.  663, 
relied  on  by  counsel,  Involved  a  right  given 
by  statute  to  obtain  a  liquor  license.  The 
statute  there  was  a  revenue  measure.  In 
which  the  public,  as  well  as  the  applicant, 
had  an  Interest.  In  that  case  may  was  con- 
strued'to  mean  mAist,  But  that  ruling  can 
have  little  if  any  application  to  this  case. 
Such  Is  the  case  also  of  Leigton  v.  Maury, 
76  Ya.  870.    As  is  held  In  Harrison  v.  Wlss- 


602 


87  SOUTHBASTBRN  REPOBTBB. 


(W.  ▼•. 


ler,  96  Va.  597,  36  a  E.  982:  "It  Is  only 
where  it  is  necessary  to  give  effect  to  the 
clear  policy  and  intention  of  the  legislature" 
that  the  word  may  can  be  construed  to  mean 
must.  The  case  we  have  here  Is  more  like 
the  case  of  Ex  parte  Yeager,  11  Grat  (Va.) 
655,  656,  involving  a  statute  authorizing  the 
granting  of  a  license  to  keep  an  entertain- 
ment,  and  providing  that  if  the  court  be  of 
the  opinion  that  the  applicant  is  sober  and 
of  good  character,  and  will  probably  keep 
a  house  orderly  and  such  as  the  law  requires 
it  may  grant  such  license.  It  was  held  in 
that  case  that  the  word  may  in  the  statute 
was  used  In  its  popular  sense — ^that  is  in  its 
permissive  sense — and  was  employed  to  grant 
an  authority  coupled  with  a  discretion,  which 
discretion  from  its  very  nature  did  not  ad- 
mit of  review  by  an  appellate  court  In 
Bchols  V.  Brennan,  99  Va.  150,  37  S.  B.  78G, 
787,  the  Virginia  court  held  that  the  word 
**may"  in  the  statute  providing  that  where 
there  has  been  no  proceedings  in  a  cause  for 
five  years  the  court  in  its  discretion  may  dis- 
miss, and  may  direct  the  order  to  be  publish- 
ed in  such  newspaper  as  It  may  designate,  is 
not  bound  to  be  construed  *'shall,"  as  the 
public  has  no  Interest  in  such  publication, 
and  no  party  has  a  claim  of  right  to  such 
publication.  The  rule  on  this  subject  Is  best 
expressed  by  Mr.  Justice  Story  of  the  Su- 
preme Court  of  the  United  States,  In  Bilnor 
V.  Mechanics'  Bank  of  Alexandria,  1  Pet  46, 
64,  7  L.  Ed.  47,  as  follows:  "The  argument 
of  the  defendants  is,  that  *may,'  In  this  sec- 
tion, means  'must*;  and  reliance  is  placed 
upon  a  well  known  rule  In  the  construction 
of  public  statutes,  where,  the  word  'may,'  is 
often  construed  as  imperative.  Without  ques- 
tion, such  a  construction  Is. proper,  in  all 
cases  where  the  legislature  mean  to  Impose  a 
positive  and  absolute  duty,  and  not  merely  to 
give  a  discretionary  power.  But  no  general 
rule  can  be  laid  down  upon  this  subject,  fur- 
ther than  that  that  exposition  ought  to  be 
adopted  in  this,  as  in  other  cases,  which 
carries  Into  effect  the  true  Intent  and  object 
of  the  legislature  in  the  enactment  The 
ordinary  meaning  of  the  language,  must  be 
presumed  to  be  Intended,  unless  it  would 
manifestly  defeat  the  object  of  the  provi- 
sions." 

For  the  reasons  given  the  motion  of  ap- 
plicant to  quash  and  dismiss  has  been  over- 
ruled. 

After  this  ruling  of  the  court  applicant 
tendered  and  filed  his  sworn  answer  to  the 
charges  preferred  against  him.  The  only  evi- 
dence Submitted,  except  sundry  ex  parte  af- 
fidavits of  applicant's  previous  good  charac- 
ter and  the  affidavit  of  R.  G.  Hubbard  as  to 
the  value  of  his  property,  is  the  record  in 
the  chancery  cause  of  applicant  v.  Topping, 
vouched  by  protestants  in  support  of  said 
charges. 

We  appreciate  the  importance  of  our  de- 
cision to  the  applicant  But  the  case  pre- 
sented imposes  upon  us  a  solemn  duty,  in- 


volving as  it  does  not  only  his  interests  and 
future  prospects,  but  the  interests  of  the 
whole  State  in  the  honor  and  purity  of  the 
bar,  and  the  administration  of  Justice  in  the 
courts.  We  are  impressed,  though  not  un- 
duly, with  the  fact  that  this  is  not  an  ordi- 
nary lawsuit  in  which  the  protestants  are 
contending  for  some  personal  or  property 
right  The  bar  association  at  the  seat  of  the 
State  Government,  composed  of  men  of  the 
highest  standing  in  the  profession,  who  could 
have  been  inspired  thereto  by  no  other  pos- 
sible motive  than  to  maintain  the  standing 
of  the  profession,  and  to  protect  the  courts 
against  imposition,  and  after  a  thorough  in- 
vestigation of  the  facts,  have  petitioned  this 
oourt  not  to  grant  a  license  to  applicant 
We  can  not  turn  a  deaf  ear  to  this  appeal. 
We  must  assume  the  responsibilities  and  dis- 
charge the  duties  of  our  office. 

The  answer  of  the  applicant  does  not  deny 
that  he  swore  as  a  witness  in  both  Instances 
substantially  as  charged.  He  could  not  have 
done  so  in  the  face  of  the  record.  He  does 
not  deny  but  admits  in  his  evidence  given 
at  Charleston,  that  at  the  time  he  testified 
at  Morgantown  he  had  sold  his  property  on 
December  2,  1909,  and  had  on  December  6, 
1909,  with  his  wife,  acknowledged  and  de- 
livered the  deed  therefor  to  the  attorney  for 
the  ipurchaser.  Nor  does  he  deny  that  on 
December  31,  1909,  he  met  the  same  attor- 
ney at  a  hotel  In  Charleston,  where  they  to- 
gether calculated  the  amount  that  was  com- 
ing to  him  after  deducting  a  balance  of  pur- 
chase money  he  still  owed  on  the  property, 
and  which  was  secured  by  a  vendor's  lien. 
He  does  not  deaiy  but  admits  that  this 
amount  was  there  tendered  to  him  in  cash, 
and  that  at  his  request  the  attorney  agreed 
to  deposit  the  amount  to  his  credit  in  bank, 
and  that  it  was  so  deposited,  not  by  the  at- 
torney, but  at  the  latter's  request  by  another 
representative  of  the  purchaser.  The  only 
explanation  offered  by  the  applicant  is  that 
at  the  time  he  testified,  January  10,  1910,  he 
had  not  received  from  the  bank  the  pass  book 
which  the  attorney  had  said  he  would  have 
mailed  to  him,  and  had  not  received  a  note 
which  the  attorney  agreed  to  take  up  and 
mail  him.  Nothing  had  in  fact  Intervened  to 
effect  his  sale  and  conveyance.  The  money 
had  then  been  deposited  to  his  credit,  and  the 
bank  pass  book  had  been  mailed  to  him,  but 
applicant  denies  having  received  it  until  he 
returned  to  Charieston.  There  is  evidence 
in  the  cause,  not  strictly  of  a  legal  character 
— a  letter  from  the  postmaster  at  Morgan- 
town — showing  that  mail  from  the  same 
bank  had  been  delivered  to  applicant  before 
he  left  that  dty.  Whether  or  not  he  had 
received  the  pass  book  is  not  very  material, 
for  the  evidence  alluded  to  and  other  evi- 
dence, with  many  Inculpatory  facts  and  cir- 
cumstances shown  in  evidence,  satisfies  ob 
beyond  any  doubt,  that  at  the  time  applicant 
gave  his  testimony  on  January  10,  1910,  he 
had,  and  that  he  well  knew  he  had  parted 
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with  the  title  to  his  property,  and  that  his 
evidence  was  untrue.  It  is  unnecessary  and 
impossible  to  detail  all  the  evidence  bearing 
on  this  question.  There  was  a  period  during 
which  this  deed  was  held  in  escrow,  that  was 
from  December  6,  1909,  the  date  it  was  ac- 
knowledged and  delivered  to  the  attorney, 
to  the  date  applicant's  seat  In  the  council 
was  vacated  and  Topping  elected  in  appli- 
cant's stead,  and  perhaps  also  from  that 
time  on  up  until  December  81,  1909,  when 
the  transaction  was  closed  by  payment  of 
the  purchase  money  into  bank  to  applicant's 
credit  The  testimony  of  the  attorney,  de- 
nied by  applicant,  is  that  it  was  understood 
that  he  was  to  hold  the  deed  until  applicant's 
seat  in  the  council  should  be  declared  vacant 
A  most  significant  and  convincing  fact  in  con* 
nection  with  this  charge  of  false  swearing 
testified  to  by  the  attorney  holding  the  deed 
and  not  denied  by  applicant  is,  that  after 
he  had  given  his  evidence,  January  10,  1910, 
he  asked  permission  to  change  the  deed  to  a 
later  date. 

We  are  also  satisfied,  beyond  a  reasonable 
doubt,  that  applicant's  evidence  that  his  sale 
and  conveyance  of  his  property  had  no  con- 
nection with  or  relation  to  his  vacating  his 
seat  in  the  city  council,  was  false.  He  con- 
fesses to  numerous  meetings  in  private  places 
with  various  liquor  dealers  and  other  per- 
sons interested  in  getting  him  to  vote  for 
license,  or  to  vacate  his  seat  in  council,  and 
that  he  had  negotiated  with  at  least  three 
of  them  for  a  sale  of  his  property  and  had 
discussed  with  them  the  subject  of  the  sale 
thereof,  and  of  removing  from  his  ward,  or 
from  the  City  of  Charleston,  and  to  whom  al- 
so he  had  made  various  propositions  of  sale 
or  trade,  involving  from  $300  to  $1,000  ad- 
vance on  the  price  which  he  had  paid  for  the 
property  a  few  months  before.  He  practical- 
ly admits  that  he  requested  the  attorney  to 
whom  he  delivered  the  deed  not  to  record  it 
for  several  months,  and  the  attorney  says 
it  was  understood  he  was  not  to  pay  over 
the  money  to  the  applicant  until  applicant's 
seat  in  the  council  had  been  vacated.  The 
deed  was  made  to  U.  G.  Young,  but  W.  B. 
Geary  was  the  real  purchaser.  While  appli- 
cant denies  that  he  knew  this,  yet  on  Decem- 
ber 11,  1909,  only  five  days  after  he  had  ac- 
knowledged and  delivered  his  deed  to  Geary's 
attorney,  he  wrote  Geary  from  Morgantown 
as  follows:  "Morgantown,  W.  Va.,  Dec.  11, 
1909.  Mr.  W.  B.  Geary,  Dear  Sir:  See  your 
attorney  and  tell  him  I  did  not  get  to  see 
President  McCorkle  before  I  left,  and  to  tell 
him  to  state  the  fact  to  the  council,  that  I 
am  here  with  my  wife  for  an  indefinite  time 
to  finish  my  law  course,  and  for  some 
one  to  make  a  motion  to  declare  my  place 
vacant,  as  I  do  not  laiow  when  I  will  be 
back.  Have  it  thoroughly  understood  so 
there  will  be  no  hitch  about  It,  for  my  wife 
may  go  back  in  a  few  days,  or  I  might  have 
to  go  back  for  some  purpose  myself.  Be 
sure  and  attend  to  it  Thursday  night,  as  I 


want  it  ofP  hand  at  once.  I  talked  with  Mont 
Topping  in  PaTkersburg  &  he  said  he  would 
look  after  it  You  must  wire  me  In  care 
'Hotel  White'  at  my  expense  as  soon  as  the 
place  is  filled  Thursday  night,  and  who  gets 
it  I  may  stay  here  till  April,  but  I  might  be 
called  home  at  any  time,  so  attend  to  this 
promptly.  Very  truly,  ."  Ap- 
plicant's explanation  of  this  letter  is  that 
Geary  called  him  over  the  telephone  and  an- 
noyed him,  wherefore  this  letter.  But  the 
evidence  leaves  no  room  for  doubt  that  the 
real  reason  for  writing  Geary  was  to  get  the 
purchase  money  for  his  property  released. 
Other  letters  and  telegrams  to  the  president 
of  the  council  and  other  persons,  and  much 
other  evidence  in  the  cause,  all  assure  us  of 
the  correctness  of  our  conclusion. 

Lastly,  did  the  applicant  as  charged  cor- 
ruptly sell  out  his  office?  He  denies  it  But 
there  is  much  evidence  besides  that  already 
referred  to  leaving  no  room  for  doubt  that 
he  did.  That  the  agreement  was  that  he  was 
not  to  get  the  purchase  money  for  his  proper- 
ty until  his  seat  in  the  council  was  either 
i*esigned  or  declared  vacant  there  is  not  a 
shadow  of  doubt  He  attempts  to  support 
his  denial  of  this  mainly  by  the  affidavit  of 
Mr.  Hubbard  as  to  the  present  value  of  the 
property.  Hubbard^  a  good  business  man, 
had  sold  this  property,  to  applicant,  Febru- 
ary 24,  1908,  at  the  price  of  $3,500.00.  The 
material  part  of  his  affidavit  is:  "This  lot 
was  afterward,  and  before  the  2nd  day  of 
December,  1909,  improved  in  many  ways,  in- 
cluding sewer  connections,  and  affiant  con- 
siders it  is,  and  was  on  the  2nd  day  of  De- 
cember, 1909,  w6rth  in  excess  of  $4,000.00, 
and  perhaps  all  of  $4,500.00."  This  affidavit 
is  guarded.  So  far  as  the  evidence  discloses 
all  of  applicant's  negotiations  for  the  sale 
of  his  property  was  with  persons  interested 
in  getting  his  vote  for  license,  or  getting  his 
seat  vacated^  and  another  installed  in  his 
place,  who  favored  granting  license.  Tbe 
evidence  convinces  us  that  applicant  had  of- 
fered this  property  to  one  or  the  other  of 
these  persons  all  the  way  from  $3,800  to  $4,- 
500,  the  price  finally  obtained,  and  that  it 
was  in  consideration  of  this  big  round  price 
that  he  was  induced  to  sell  and  go  away,  that 
the  puriKJses  of  those  whom  he  admits  had 
on  other  occasions  undertaken  to  bribe  him 
to  lay  down  and  desert  his  office  might  be 
accomplished. 

The  fact  that  applicant  had  refused  direct 
offers  of  bribery,  had  not  directly  resigned, 
(unless  he  actually  sent  the  telegram  of  res- 
iignation  denied  and  branded  by.  him  as  a  for- 
gery), and  had  never  voted  for  license,  were 
all  urged  upon  us  ta  argument  to  absolve 
.applicant  from  the  charges  of  wrong  doing. 
It  was  plainly  not  applicant's  plan  to  resign, 
or  sell  out  his  office  directly,  but  indirectly. 
In  this  he  showed  some  shrewdness.  His 
plan  was  to  go  away  and  have  his  seat  de- 
clared vacant,  and  the  consideration  for  the 
betrayal  of  his  trust  covered  into  the  price 
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for  his  proi>erty,  and  thus  at^compllsh  by  in- 
direction what  he  feared  to  do  directly.  At 
the  meeting  of  council  on  the  night  of  De- 
cember ^  1909,  the  day  on  which  he  ac- 
knowledged and  delivered  the  deed  for  his 
propertjv  and  Just  before  leaviog  for  Mor- 
gantown  the  following  morning,  he  took  the 
precaution  to  say  to  some  of  his  fellow  coun- 
cilmen  that  that  was  the  last  meeting  he 
would  attend,  that  he  was  going  away  for 
an  indefinite  stay.  It  is  quite  natural  that 
one  occupying  his  position  should  want  to 
cover  his  transactions  with  a  proscenium 
curtain;  but  the  court  seeing  from  the  evi- 
dence now  before  It  what  the  actors  were 
doing  behind  the  proscenium,  can  not  be  in- 
fluenced by  the  things  done  to  shade  the  real 
transaction. 

In  council  there  was  no  substantial  dis- 
agreement between  us  as  to  what  the  evi- 
dence proves.  We  divided  on  the  question 
of  jurisdiction  to  go  behind  the  order  of  the 
county  court  on  the  question  of  the  appli- 
cant's moral  character.  Three  of  us  were 
and  are  still  of  the  opinion  that  that  order  is 
only  prima  facie  evidence,  and  that  its  force 
as  evidence  has  been  wholly  overborne  by 
the  other  evidence  submitted  to  us. 

Our  conclusion,  though  with  great  regret, 
is  to  refuse  the  applicant  license  upon  his 
present  application. 

Justice,  however,  may  always  be  tempered 
with  mercy;  and  after  a  reasonable  lapse 
of  time,  and  a  satisfactory  showing  that  the 
applicant  has  repented  of  his  wrong,  and  is 
living  the  exemplary  life  and  maintaining 
the  good  character  which  numerous  affida- 
vits filed  show  he  bore  prior  to  the  ofFehces 
charged  against  him,  he  will  be  entitled  to 
the  favorable  consideration  of  this  court, 
and  this  decision  shall  in  no  way  conclude 
us  upon  a  subsequent  application. 

POFFENBARGER,  J.  Being  of  the  opin- 
ion that  practically  all  the  premises  laid 
down  in  the  opinion  of  the  majority  of  the 
court,  as  legal  propositions,  constituting  the 
basis  of  the  decision,  are  unsound  and  con- 
demned by  reason,  historical  facts,  and  the 
best  considered  decisions,  and  that  the  con- 
clusion announced  is  contrary  to  law,  I  am 
unable  to  concur  in  it  In  my  opinion,  the 
certificate  of  the  county,  court,  as  to  the  req- 
uisite of  good  moral  character,  is  conclusiva 
Hence  I  neither  make,  nor  concur  in,  any 
finding  as  to  the  charges  set  forth  in  the  pro- 
test Disregarding  them  and  all  the  evi- 
dence adduced  to  sustain  them,  as  being 
wholly  immaterial,  I  favor  the  granting  of 
the  license.  I  have  never  come  to  any  final 
conclusion  that  the  applicant  is  guilty  of 
false  swearing  or  perjury.  There  is  much 
doubt,  in  my  mind,  as  to  whether,  in  saying* 
he  had  not  sold  or  conveyed  his  property,  he 
was  not  testifying  to  a  mere  conclusion  he 
believed  to  be  true.  Later  he  admitted  all 
that  had  been  done.  I  did  express  an  opin- 
ion as  to  his  knowledge  and  motive  in  con- 


veyiing  his  property,  but  I  make  that  no  part 
of  my  decision,  nor  do  I  assert  that  it  in« 
volres  moral  turpitude.  Justifying  refusal  of 
a  license,  under  the  statute  as  construed  by 
my  associates.  Utterly  dissenting  from  that 
construction  of  the  statute,  and  deeming  the 
questions  of  fact  raised  by  the  protest  imma- 
terial, I  do  not  decide  them  at  all.  There- 
fore, any  remarks  I  may  have  made  as  to 
motive  or  purpose  have  no  more  to  do  with 
the  conclusion  of  my  Associates  than  If  they 
had  been  made  by  some  one  not  a  member 
of  this  court,  and  have  absolutely  no  place 
whatever  in  my  own. 

There  is  a  distinction  between  the  licens- 
ing of  a  person  to  practice  law  and  his  ad- 
mission to  the  bar  of  the  court,  after  he  has 
been  licensed.  This  court  alone  can  grant  a 
license.  That  license  is  good  all  over  the 
state,  but  It  alone  does  not  admit  its  holder 
to  the  bar  of  any  court  in  the  state,  not  even 
this,  the  granting,  court  A  subsequent  act 
of  admission  is  essential  to  enrollment  as  a 
member  of  the  bar,  and  each  court  must  do 
that  for  itself.  The  license  is  an  essential 
prerequisite  to  admission.  Without  it,  no  ap* 
plication  for  admission  can  be  made,  but  it 
is  not  admission,  nor  the  equivalent  thereof. 
Practicing  without  admission,  after  haviag 
obtained  a  license,  is  made  a  misdemeanor 
and  punished  by  fine.  Whether  a  licensee 
can  oe  denied  admission  is  another  question 
altogether,  and  has  no  material  bearing  on 
the  interpretation  of  the  statute.  In  mark- 
ing this  distinction  between  license  and  ad- 
mission, I  am  merely  stating  the  plain  terma 
of  the  statute.    4  Min.  Inst  pt  1,  201. 

From  this  it  is  plain  that  the  license  only 
enables  its  holder  to  apply  for  admission. 
The  requirement  is  a  limitation  upon  the 
right  to  make  such  application.  The  legisla- 
tion, imposing  this  restraint.  Is  directed  pri- 
marily to  citizens  not  attorneys.  It  concerns 
the  entry  of  a  citizen  upon  a  certain  vocation. 
Without  ttds  limitation,  anyi  citizen  could 
apply  for  admission.  Under  it,  only  those 
who  have  complied  with  certain  conditions 
can  do  so.  This  measure  of  regulation  is  Jus- 
tified by  the  police  power  of  the  state,  vested 
in  the  Legislature.  In  nature,  it  is  not  un- 
like other  license  statutes.  It  is  not  an  en- 
abling act  On  the  contrary,  it  is  a  limiting, 
regulating  act  Having  plenary  power  over 
this  subject,  the  Legislature  is  the  sole  Judge 
of  the  extent  of  the  limitation.  It  could  say 
the  certificate  of  the  county  court  as  to  mor- 
al character  should  be  conclusive  upon  the 
person  or  tribunal,  charged  with  the  duty  of 
granting  the  license.  The  extent  of  the  limi- 
tation is  a  mere  question  of  policy,  lying 
wholly  within  the  discretion  of  the  Legisla- 
ture. It  is  not  the  province  of  courts  to  re- 
vise the  work  of  the  Legislature  and  supply 
what,  in  their  opinion,  are  omissions  of  pro- 
Tisions  necessary  to  make  a  statutory  system 
or  plan  wise  and  expedient  If  that  could  be 
done  in  one  case  it  could  be  done  in  all,  and 
the  courts  would  become  legislative,  as  well 


W.  Va.) 


IN  RE  APPLICATION  FOR  LICENSE  TO  PRACTICE  LAW. 


605 


as  Judicial,  tribunals,  a  result  posltirely  for- 
bidden by  the  Constitution  of  the  state.  Wby 
sbould  the  courts  add  conditions  to  a  stat- 
ute prescribing  the  mode  of  procuring  a  li- 
cense to  practice  law,  any  more  than  to  one 
prescribing  the  mode  of  procuring  a  license 
to  practice  medicine,  or  keep  a  hotel,  or  sell 
sewing  machines,  ot  act  as  a  broker  or  real 
estate  agent,  or  do  any  other  lawful  act?  It 
cannot  be  maintained  that  there  is  any  pow- 
er in  the  courts  to  require  more  than  the 
statute  specifies  in  any  of  these  cases ;  but  it 
Is  solemnly  asserted  that  the  legal  profession 
is  distinguishable  from  all  other  vocations  in 
that  it  pertains  to  the  judiciary,  and  this  is 
invoked  as  Justification  for  the  departure 
from  the  rule  governing  in  all  other  cases. 
To  this  1  cannot  assent,  but  I  defer  discus- 
sion of  it  for  the  present 

This  distinction  between  license  and  ad- 
mission or  membership  of  the  bar  has  not 
escaped  Judicial  notice.  On  the  contrary,  it 
has  been  asserted  and  emphasized.  In  Fish- 
er's Case,  6  Leigh,  619,  the  superior  court 
summarily  revoked  and  annulled  Fisher's  li- 
cense for  what  it  deemed  malpractice  com- 
mitted in  its  presence.  On  an  appeal  to  the 
general  court  of  Virginia,  this  Judgment  was 
reversed;  the  court  holding  that,  before  such 
a  Judgment  could  be  pronounced  by  the  court 
below,  the  party  accused  must  be  regularly 
prosecuted  by  information  or  indictment  and 
found  guilty  by  a  jury.  It  was  observed, 
however,  that  the  court,  for  misconduct,  could 
have  suspended  or  annulled  the  license,  so 
far  as  it  authorized  the  attorney  to  practice 
In  the  particular  court,  but  no  further.  This 
would  have  amounted  to  nothing  more,  in 
effect,  than  disbarment  or  striking  the  at- 
torney's name  from  the  roll  of  that  particu- 
lar court  .Fry,  Judge,  said:  "But  it  is  be- 
lieved, the  power  of  no  court  at  common 
law  extends  farther  than  to  fine,  imprison, 
or  disbar  from  its  own  forum.  Contempts, 
or  other  misconduct,  may  be  punished  by 
fine,  imprisonment,  or  striking  from  the  roll 
of  attorneys.  But  striking  from  the  roll  of 
one  court  did  not  extend  to  any  other  court 
•  •  •  This  power  of  the  court,  it  seems  to 
me,  is  ample  to  vindicate  a  due  respect  for 
Itself  and  the  laws,  in  a  case  like  that  in 
this  record.  The  additional  power  of  sum- 
mary suspension  or  revocation  of  license  is 
not  necessary  for  such  purpose."  In  Ex  parte 
H:unter  et  al.,  2  W.  Va.  122. 144,  Judge  Brown 
mid:  '*The  license,  of  itself,  and  before  ad- 
mission or  Induction  by  the  court,  does  not 
constitute  the  holder  an  attorney  or  officer 
of  any  court  but  simply  entitles  him  to  be 
admitted,  as  such,  to  practice  in  all  the 
courts  of  the  state,  upon  his  taking  the  oaths 
required  by  the  laws  in  force  at  the  time  of 
such  admission,  unless  good  cause  appear  to 
the  court  for  withholding  its  permission. 
Any  cause  that  would  warrant  the  suspen- 
sion or  expulsion  of  an  attorney  from  the  of- 
fice or,  as  it  is  commonly  called,  striking  his 


name  from  the  roll  of  attorneys,  would  equal- 
ly authorize  a  refusal  of  admission."  He  fur* 
ther  says  the  admission  of  an  applicant  is  a 
Judicial,  and  not  merely  a  ministerial,  act. 
Proceeding  further,  he  says:  "It  will  be  ob- 
served, also,  that  there  is  a  marked  distinc- 
tion between  the  power  of  the  court  to  super- 
sede or  annul  the  attorney's  license,  as  pro- 
vided in  the  fifth  and  sixth  sections  of  chap- 
ter 164  of  the  Code,  and  the  common-law 
power  to  disbar  him  from  practicing  as  an 
officer  of  the  particular  court.  In  the  former 
case  it  can  only  be  done  for  the  causes  as- 
signed, and  in  the  mode  prescribed  by  the 
statute,  and  when  so  done  supersedes  and 
annuls  the  license  altogether,  and  alike  de- 
bars from  admission,  and  disbars  after  ad- 
mission from  all  the  courts  of  the  state.  But 
in  the  latter  case — that  is,  of  amotion  or 
suspension  from  the  particular  court — the 
court  exercises  only  the  common-law  powers 
of  a  court  of  record,  and  its  Judgment  wheth- 
er called  a  Judgment  of  amotion,  suspension, 
expulsion,  disbarment  or  striking  from  the 
roll  of  attorneys,  only  affects  the  official  po- 
sition of  the  party  in  that  particular  court" 
In  State  v.  McClaugherty,  33  W.  Va.  250,  10 
8.  B.  407,  this  court  held  as  follows:  "A 
circuit  court  may,  independent  and  outside 
of  the  provisions  of  section  d,  c.  119,  of  Code 
1887,  strike  the  name  of  an  attorney  from 
the  roll  of  such  court  for  sufficient  cause, 
but  it  cannot,  except  in  the  manner  provided 
by  said  statute,  suspend  or  annul  the  license 
of  an  attorney." 

From  the  nature  of  a  license,  as  we  define 
and  interpret  it  as  well  as  from  the  char- 
acter of  an  attorney's  business,  It  follows 
that  the  regulation  thereof  belongs  to  the  po- 
lice power  of  the  state,  exercised  by  the  Leg- 
islature and  not  by  the  courts,  except  in  so 
far  as  the  latter  are  charged  with  some  duty 
in  the  execution  of  the  power  of  the  former. 
While  the  legal  profession,  like  all  other  vo- 
cations rising  to  the  dignity  of  professions, 
is  honorable,  such  as  those  of  teaching  and 
medicine,  the  practice  of  the  law  is  still  noth- 
ing more  than  a  vocation.  At  attorney  is  in 
no  sense  a  representative  of  the  court  in 
which  he  practices.  By  virtue  of  his  mere 
office  of  attorney,  he  neither  represents  nor 
binds  the  court  by  any  act  of  his.  He  Is 
neither  its  agent  nor  its  servant,  although 
it  may  require  of  him  the  performance  of 
certain  duties.  His  subjection  to  the  power 
of  the  court  in  this  respect  does  not  flow 
from  any  representative  relation.  It  is  based 
upon  the  power  of  the  court  to  make  his 
right  to  practice  therein  dependent  upon  con- 
ditions, or  upon  the  law  imposing  conditions 
enforceable  by  the  court.  He  has  no  Judicial 
power  and  performs  no  Judicial  function. 
He  is  merely  the  adviser  and  advocate  of  his 
client.  His  advice  never  binds  the  court 
nor  protects  his  client  and,  as  advocate,  he 
can  demand  nothing.  These  propositions  are, 
or  should  be,  matters  of  common  knowledge. 
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such  as  eyen  laymen  should  know.  Those 
who  doubt  them  and  rely  upon  bad  advice 
of  attorneys  suffer  a  rude  awakening  in  the 
courts.  This  is  everyday  experience  in  liti- 
gation. The  contention,  therefore,  that  leg- 
islative regulation  of  the  licensing  and  ad- 
mission of  attorneys  is  an  invasion  of  the 
power  and  authority  of  the  Judiciary,  stands 
upon  no .  legal  principle.  Legislative  inter- 
ference with  something,  pertaining  to  the 
courts,  which  is  not,  in  any  sense,  judicial 
in  character  or  function,  cannot  possibly  con- 
stitute an  invasion  of  the  Judicial  depart- 
ment of  the  government.  Suppose  an  attor- 
ney is  an  officer  of  the  court  in  a  certain 
sense.  So  are  its  clerk  and  sheriff.  Cer- 
tainly these  offices  can  be  made  elective,  not- 
withstanding their  relations  to  the  court  are 
Just  as  close  in  nature  as  that  of  attorneys, 
and  their  powers  and  functions,  as  instru- 
mentalities in  the  administration  of  Justice, 
are  far  more  important  and  powerful  than 
those  of  an  attorney.  They  are  elective. 
They  are  so  clearly  independent  and  devoid 
of  Judicial  power  that,  by  the  Ck>nstitution 
and  laws,  such  persons  as  the  people  see  fit 
to  elect  are  installed  in  these  offices.  Why 
may  not  the  Legislature  do  the  same  in  re- 
spect to  attorneys?  The  truth  is,  notwith- 
standing dicta  and  ill-considered  opinions  to 
the  contrary,  that  the  right  to  admission  as 
an  attorney  never  was  a  Judicial  right  at 
common  law,  nor  at  all  except  in  so  far  as 
it  has  been  made  so  by  statute.  At  first  at- 
torneys were  appointed  by  royal  letters  pat- 
ent under  the  great  seal,  commanding  the 
Justices  to  admit  the  persons  therein  named 
to  be  attorneys  for  certain  persons.  Later, 
the  whole  subject  was  regulated  by  statute. 
1  Bacon*8  Ab.  474.  The  history  of  this  sub- 
ject, given  in  the  work  Just  cited,  amply  sus- 
tains the  following  statement  and  conclusion 
of  the  court  of  last  resort  of  New  York  in 
Re  Cooper,  22  N.  Y.  67,  90:  "But  the  most 
serious  objection  to  the  law,  and  that  upon 
which  the  Judgment  of  the  court  below  was 
mainly  based,  is  that  the  power  to  appoint 
or  admit  attorneys  and  counsellors  is  vested 
exclusively  in  the  courts,  and  that  in  this  re- 
spect the  act  in  question  is  In  conflict  with 
the  Constitution  and  void.  If  such  an  ex- 
clusive power  is  vested  in  the  courts,  it  must 
be  derived  directly  from  some  speciflc  proTl- 
sion  or  provisions  of  the  Constitution.  It 
cannot  be  claimed  as  a  part  of  the  inherent 
power  of  the  courts,  or  as  resulting  neces- 
sarily from  their  organizations  as  courts.  To 
show  this,  it  is  unnecessary  to  go  at  length 
into  the  history  of  attorneys  and  counsellors 
as  a  separate  dass.  It  will  be  sufficient 
briefly  to  refer  to  the  manner  in  which,  pri- 
or to  the  Constitution  of  1846,  they  had  re- 
ceived their  appointments  both  here  and  in 
England.  Barristers  or  counsellors  at  law, 
In  England,  were  never  appointed  by  the 
courts  at  Westminster,  but  were  called  to 
the  bar  by  the  Inns  of  Court,  which  were 


voluntary  unincorporated  associations.    The 
power  of  the  court  to  appoint  attorneys  as 
a  class  of  public  officers  was  conferred  orig- 
inally, and  has  been  from  time  to  time  regu- 
lated and  controlled  in  Ehigland,  by  statute. 
4  Hen.  IV,  c.  18;  3  James,  1,  c  7;  6  &  7  Vict 
c.  73,  §  27;  20  &  21  Vict.  c.  77,  H  40-45.    In 
this  state  it  seems  that  attorneys,  prior  to 
the  Revolution,  were  appointed  by  the  Gov- 
ernor of  the  Colony.    People  v.  Justices  of 
Delaware,  1  Johns.  Cas.  182.    By  the  Con- 
stitution of  1777,  the  power  of  appointing 
this  class  of  officers  was  vested  directly  in 
the  courts;  but  the  Constitution  of  1822  was 
silent  upon  the  subject  thus  leaving  the  mat- 
ter in  the  direction  and  control  of  the  Legis- 
lature, which  at  its  next  session  passed  an 
act  requiring  attorneys  to  be  licensed  by  the 
courts  in   which   they   should   respectively 
practice.    It  is  plain,  therefore,  that  although 
the   appointment  of  attorneys  has  usually 
been  intrusted  in  this  state  to  the  courts,  it 
has  been  nevertheless,  both  here  and  in  Eng- 
land, uniformly  treated,  not  as  a  necessary 
or  inherent  part  of  their  Judicial  power,  but 
as  wholly  subject  to  legislative  action.     I 
take  no  notice  of  the  distinction  between  at- 
torneys and  counsel  in  the  courts  of  this 
state,  because  the  same  principles  in  respect 
to  the  mode  of  appointment  are,  of  course, 
applicable  to  both." 

The  history  of  the  law,  concerning  the  li- 
censing and  admission  of  attorneys  In  Vir- 
ginia, as  set  forth  in  4  Mln.  Inst  p.  199,  shows 
that  from  the  earliest  times,  the  subject  has 
been  regulated  by  statute.  In  1642  what  was 
then  known  as  the  **Grand  Assembly*'  requir- 
ed licenses  from  what  was  called  the  "Quar- 
ter Court"  held  by  the  Governor  and  council, 
and  one  county  court  and  prohibited  practice 
without  it  In  1645  (1  Henings  St  at  Large, 
p.  302)  what  were  called  "mercenary  attor- 
neys" were  prohibited  and  required  to  be  ex- 
pelled. In  1666  (page  419)  the  legislation,  re- 
lating to  mercenary  attorneys,  was  repealed. 
In  1658  (peLfge  482)  it  was  enacted:  '*That  noe 
person  or  persons  whatsoever,  within  this 
coUony,  either  lawyers  or  any  other,  shall 
pleade  in  any  courte  of  Judicature  within  this 
collony,  or  give  councill  in  any  cause,  or  con- 
trovercie  whatsoever,  for  any  kind  of  reward 
or  profit  whatsoever."  In  1680  (2  Hening's 
St  at  Large,  p.  479  it  was  provided  that 
lawyers  should  be  licensed  by  the  Governor, 
in  order  to  exclude  impertinent  busy,  and 
ignorant  men  from  pretending  to  practice 
law.  In  1682  (page  498)  this  act  was  re- 
pealed. In  1718  (4  Hening's  St  at  Large,  p. 
59)  a  statute  was  passed  regulating  the  char- 
ges of  attorneys.  In  1732  (page  857)  prac- 
ticing in  the  county  courts,  with  a  license,  is- 
sued by  the  Ck>vemor  and  council,  upon  ex- 
amination by  persons  learned  in  the  law,  was 
prohibited.  In  1786  (12  Hening's  St  at  Large, 
p.  389)  a  statute  was  passed  by  the  General 
Assembly  providing:  '"That  no  person  except 
the  Attorney  General,  shall  be  permitted  by 
any  court  to  practice  therein  as  a  counsel. 
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attorney  at  law  or  proctor,  iinleaa  be  shall 
heretofore  have  obtained  a  license,  in  the 
manner  prescribed  by  the  law  then  in  force, 
or  until  he  shall  obtain  a  license  in  writing 
from  three  of  those,  who  shall  be  at  that  time, 
judges  of  the  high  court  of  chancery  or  gen- 
eral court;  which  license,  if  he  produce  to 
them  a  certificate  from  the  court  of  that  coun- 
ty wherein  his  usual  abode  shall  have  been 
during  twelve  months  next  preceding,  that  he 
Is  a  person  of  honest  demeanor,  such  three 
judges  are  empowered  and  required  to  grant 
under  their  hands  and  seals,  if,  after  exami- 
nation, it  be  their  opinion,  that  he  is  duly 
qualified."  On  February  15,  1819,  an  act  was 
passed  providing  that,  before  any  person 
should  be  licensed  to  practice  law,  he  should 
produce,  to  those  thereby  authorized  to  grant 
licenses,  a  certificate  from  the  court  of  that 
county  or  corporation  where  he  had  usually 
resided  for  the  preceding  twelve  months  that 
he  was  a  person  of  honest  demeanor  and  up- 
wards of  21  years  of  age;  and  that  three  of 
the  Judges  of  the  superior  court,  upon  such 
certificate  being  produced  to  them,  might 
grant  a  license.  Rev.  Code  1819,  c.  76.  The 
Codes  of  1849  and  1860  (chapter  164)  contain 
this  provision:  "Any  three  Judges  of  the  su- 
perior courts  of  this  state  may  grant  a  li- 
cense in  writing  to  practice  law  in  the  courts 
thereof,  to  any  person  who  shall  on  exami- 
nation be  duly  qualified,  and  who  shall  pro- 
duce to  them  a  certificate  of  the  court  of  the 
county  or  corporation  where  he  has  resided 
for  one  year  next  preceding,  that  he  is  a 
person  of  honest  demeanor,  and  is  over  twen- 
ty-one years  of  age."  Code  1860,  c.  164,  S  1. 
After  the  organization  of  this  state,  the  statu- 
tory provisions  were  substantially  the  same, 
until  the  act  of  February  17,  1897  (Acts  1897, 
c.  50),  became  effective,  and  then  the  provi- 
sion as  to  age,  residence,  and  moral  char- 
acter was  not  altered.  Oolng  back  over  these 
provisions,  we  observe  that,  from  1786  to 
1819,  a  perHod  of  83  years,  a  statute  manda- 
torily required  three  Judges  to  grant  a  license, 
on  ascertainment  of  the  possession  of  the 
necessary  educational  qualifications  and  the 
production  of  a  certificate  of  the  county  court, 
showing  residence  and  character.  Never,  in 
an  the  history  of  this  state  or  Virginia,  has 
any  superior  court  been  charged  with  the 
duty  of  ascertaining  the  moral  fitness  of  the 
applicant  For  124  years  this  duty  has  been 
conunitted  to  county  courts  and  no  other. 
For  more  than  100  years  the  duty  of  issuing 
licenses  to  practice  law  was  charged,  not  up- 
on any  court,  but  ui)on  three  Judges  of  su- 
perior courts.  Not  until  1897  was  it  ever  im- 
posed upon  any  superior  court,  and  then  no 
anthority  was  conferred  upon  that  court  to 
conduct  any  inquiry  as  to  age,  residence,  or 
moral  character.  That  function  was  left 
where  it  had  been  for  more  than  a  century. 
From  1786  it  has  been  necessary  to  procure: 
First,  a  license;  and,  second,  admission. 

The  general  effect  of  this  legislation  has 
been  a  subject  of  Judicial  determination  and 


interpretation  by  this  court  In  ex  parte 
Hunter,  2  W.  Va.  122,  152,  Judge  Brown  said: 
''Again,  attorneys  have  been  the  unquestioned 
subject  of  legislative  control  by  the  British 
Parliament  from  the  reign  of  Henry  III  to 
the  present  time,  and  by  the  colonial  Legisla- 
ture of  Virginia  almost  from  the  time  of  its 
inauguration  until  the  Revolution.  This  con- 
trol has  at  all  times  been  most  absolute,  and 
by  the  colonial  govemmeut  most  arbitrary, 
and  often  inconsistent,  unjust,  and  even  op- 
pressive; prescribing  their  oaths  and  how 
they  might  be  licensed,  and  admitted  to  prac- 
tice, and  again  expelling  the  whole  profession 
from  the  bar;  sometimes  prescribing  a  fee, 
then  changing  them  as  suited  the  caprice  of 
the  Legislature,  and  then  again  prohibiting, 
under  severe  penalties,  their  receiving  any 
fees  at  all,  and  in  some  acts  called  and  treat- 
ed as  a  nuisance,  and  in  some  as  mercenary 
attorneys.  Yet  no  complaint  is  heard  nor  op- 
position offered  to  the  power  of  the  Legisla- 
ture in  the  premises  except  in  a  single  in- 
stance, and  then  the  power  was  reasserted 
and  enforced  by  the  assembly.  *  •  ♦  Thus 
it  would  seem  that  in  England  and  Virginia, 
until  the  ratification  of  the  Constitution  of 
the  United  States,  attorneys  at  law  were 
subject  to  the  absolute  control  of  the  Legisla- 
ture as  respects  license,  admission  to  the  bar, 
and  expulsion  from  it,  oaths,  fees  and  no 
fees,  duties,  conduct,  and  punishment  And 
whether  that  control  affected  them  prospect- 
ively or  retrospectively,  it  was  all  the  same. 
That  control  being  influenced  by  considera- 
tions of  a  public  nature,  and  based  on  the 
right  and  duty  to  subserve  the  public,  was 
rarely,  if  ever,  subordinated  to  the  private 
interests  of  the  attorneys." 

We  have  already  analyzed  cases  in  which 
this  court  and  the  Virginia  court  have  ac- 
knowledged the  power  of  the  Legislature  to 
control  their  action  in  respect  to  an  attor- 
ney's license.  In  both  Fisher's  Case  and  the 
McClaugherty  Case  it  has  been  solemnly  de- 
clared and  adjudged  that  the  court  cannot 
revoke  a  license  in  any  manner  other  than 
that  prescribed  by  the  statute.  Legislative 
denial  and  limitation  of  compensation  of  at- 
torneys and  their  complete  expulsion  from 
the  courts  can  mean  nothing  short  of  full 
and  complete  legislative  power  over  them 
and  over  the  courts  as  regards  them.  If  the 
exercise  of  power  to  declare  that  nobody 
shall  act  as  attorney  and  to  enforce  the  dec* 
laration  does  not  mean  complete  legislative 
power  over  the  subject,  I  am  unable  to  per- 
ceive any  relation  between  cause  and  effect 
or  any  obligation  or  force  in  logic.  The  pow- 
er to  regulate  attorney's  fees  implies  the 
same.  Power  in  the  states  to  tax  federal 
agencies,  such  as  national  banks,  Is  denied, 
not  because  of  any  express  inhibition  of  the 
federal  Constitution,  but  because  power  to 
tax  at  all  implies  power  to  tax  without  lim- 
it, and  that  means  power  to  destroy.  A  pow- 
er of  regulation  or  control,  given  for  some 
purposes,  must  exist  for  all,  unless  there  la 


608 


67  SOUTHEASTERN  REPORTER. 


(W.  Va 


an  organic  limitation.  The  Legislature  has 
always  controlled  the  licensing  of  attorneys 
in  this  state,  and  its  power  to  do  so  has 
never  been  denied  until  now.  The  admission 
of  attorneys,  an  essentially  different  thing, 
lias  been  left,  by  the  Legislature,  to  the  dis- 
cretion of  the  courts.  It  has  never  attempt- 
ed to  interfere  with  that,  but  its  failure  to 
do  BO  does  not  argue  lack  of  power  to  regu- 
late it  There  can  be  no  loss  of  legislative 
power  by  nonuser,  as  in  some  other  cases. 
Its  nonaction  simply  leaves  the  common  law 
In  force,  which  continues  only  until  altered 
by  the  Legislature.  Constitution,  art.  8,  S  21 
(Code  1906,  p.  Ixxv). 

Our  decisions  on  the  subject  of  admission 
and  disbarment  (Walker  v.  State,  4  W.  Va. 
749;  State  v.  McClaugherty,  33  W.  Va.  250, 
10  S.  B.  407 ;  State  v.  Stiles,  48  W.  Va.  425, 
87  S.  E.  620;  State  v.  Shumate,  48  W.  Va. 
359,  37  S.  B.  618;  State  v.  Hays,  64  W.  Va, 
45,  61  S.  E.  355)  do  no  more  than  declare  the 
common  law,  unaffected  by  statute,  not  be- 
cause the  Legislature  cannot  interfere  with 
the  subject,  but  merely  because  It  has  not 
done  so.  There  Is  not  a  suggestion  of  lack 
of  legislative  power  to  do  so  in  any  one  of 
them.  No  decision  of  the  federal  Supreme 
Court  contains  a  hint  of  any  such  lack  of 
authority.  It  is  not  found  In  Ex  parte  Se- 
combe,  19  How.  9, 15  L.  E}d.  565,  nor  JSk.  parte 
Garland,  71  U.  S.  333,  18  L.  Ed.  366,  nor  EJx 
parte  Wall,  107  U.  S.  265,  2  Sup.  Ct  669,  27 
L.  Ed.  552.  In  the  Secombe  Case  it  was 
found  that  a  statute  did  govern  and  was  sub- 
stantially the  same  as  the  common  law. 
There  are  a  few  state  cases  which  assert 
the  supremacy  of  the  courts  over  the  Legis- 
lature in  respect  to  the  admission  and  dis- 
barment of  attorneys.  Petition  of  Splane, 
123  Pa.  527,  16  Atl.  481,  a  mere  obiter  dic- 
tum ;  Ex  parte  Mosness,  39  Wis.  509,  20  Am. 
Rep.  55,  another  dictum  pure  and  simple; 
In  re  GoodeU,  39  Wis.  232,  20  Am.  Rep.  42, 
in  which  the  court  indulged  in  a  lot  of  high- 
sounding  platitudes  and  a  threat  to  the  Leg- 
islature and  refused  the  applicant  admission 
because  of  her  sex,  justifying  its  action  in 
part  on  the  lack  of  a  statute  authorizing  ad- 
mission of  women;  In  re  Goodell,  48  Wis. 
693,  81  N.  W.  551,  In  which,  obeying  a  later 
statute,  expressly  forbidding  denial  of  ad- 
mission or  license  to  any  person  on  account 
of  her  sex,  the  same  court  merely  reiterated 
its  doubt  as  to  legislative  jurisdiction  and 
power  and  admitted  the  applicant;  Applica- 
tions for  Admission,  31  Barb.  (N.  Y.)  353,  de- 
nying legislative  power,  but  most  emphati- 
cally overruled  by  In  re  Cooper,  22  N.  Y.  67; 
and  In  re  Day,  181  111.  73,  54  N.  E.  646,  50 
L.  R.  A.  519,  the  only  existing,  unlmpeached, 
actual  decision  found,  in  which  the  power  of 
the  Legislature  to  control  the  matter  of 
admission  to  practice  has  been  denied,  on 
the  ground  of  mere  inherent,  natural,  ex- 
clusive power  in  the  courts.  The  New  Jer- 
sey cases  do  not  assert  It.  Attorney's  Li- 
cense^ 21  N.  J.  Law,  346,  says  not  a  word 


on  the  subject.  In  re  Branch,  70  N.  J. 
Law,  537,  57  Atl.  431,  Involved  neither  li- 
cense nor  admission,  but  only  the  duty  of 
the  court  to  certify  to  the  Governor  edu- 
cational qualification  of  certain  persons  to 
enable  them  to  obtain  licenses  from  the  Gov- 
ernor. The  court  held  that  the  examination 
and  recommendation  of  applicants  belonged 
exclusively  to  the  court,  not  because  of 
any  natural  or  inherent  right,  nor  because 
it  was  necessary  to  the  preservation  of  the 
separation  of  judicial  from  legislative  pow- 
er, but  because  the  Constitution  had  ex- 
pressly vested  exclusive  control  thereof  in 
the  Supreme  Court.  Concisely  stated  in  the 
court's  own  language,  the  proposition  is: 
"The  Supreme  Court  of  New  Jersey  neither 
licenses  attorneys  at  law  nor  admits  them 
to  practice.  They  are  Invested  with  that 
privilege  by  letters  patent,  Issued  by  the  Gov- 
ernor of  the  state  when  he  is  assured  that 
such  licensees  are  possessed  of  the  proper 
qualifications  by  a  recommendation  to  that 
effect  from  the  Supreme  Court,  based  upon 
an  examination  made  by  it  or  under  its  sa- 
pervision,  which  examination  so  made  or 
supervised  has,  from  the  earliest  periods, 
been  a  distinctive  attribute  of  the  Supreme 
Court,  and  as  such  existed  in  unqualified 
form  at  the  time  the  Constitution  of  1844 
was  adopted.  The  power  of  the  Supreme 
Court  thus  to  examine,  for  itself,  those  whom 
it  recommended,  for  license,  was  therefore 
one  of  those  'powers'  which,  In  addition  to 
its  'jurisdiction,'  it  was  by  that  instrumoit 
authorized  to  'continue.'  Assuming  the  con- 
tinuance of  such  mode  of  appointment,  a  stat- 
ute, passed  in  1903,  requiring  the  Supreme 
Court  to  recommend  certain  Individuals  with- 
out such  an  examination,  Is  an  unauthorized 
exercise  of  legislative  control."  That  case 
does  not  even  countenance  the  doctrine  of  the 
Illinois  court  In  taking  shelter  under  ai\ 
express  constitutional  provision,  it  impliedly 
denies  and  repudiates  the  idea  of  Inherent 
power.  The  Indiana  cases  enunciate  no  such 
doctrine.  Not  a  word  on  the  subject  Is  found 
in  Garrlgus  v.  State,  93  Ind.  239.  In  Re 
Leach,  134  Ind.  665,  34  N.  B.  641,  21  L.  R. 
A.  701,  the  exact  opposite  is  asserted,  for  the 
court,  after  saying  attorneys  are  subject  to 
the  rules  of  practice  in  court,  and  that  the 
power  of  courts  to  control  their  attorneys  is 
inherent,  added,  "Such  rules,  of  course,  not 
conflicting  with  the  Constitution  and  laws  ot 
the  state.*'  This  is  an  express  acknowledg- 
ment of  legislative  supremacy,  and  I  do  not 
see  how  my  Brethren  can  dte  the  case  for 
the  opposite  contention.  In  O'Brien's  Pe- 
tition, 79  Conn.  46,  63  AU.  777,  the  aK>U- 
cant  contended,  not  that  there  was  inherent 
power  in  the  courts  to  grant  licenses  or  ad- 
mit to  practice,  beyond  legislative  control, 
but  that  a  statute,  expressly  committing  to 
the  courts  the  matter  of  admission  upon  ex- 
amination by  a  committee  of  the  bar,  was 
unconstitutional  because  it  required  examina- 
tion by  mere  members  of  the  bar  instead  oC 
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by  some  officer ;  but  the  court  upheld  the  stat- 
ute, and  thereby  recognized  legislative  au- 
thority In  the  premises. 

To  the  weight  of  this  lack  of  authority  for 
the  proposition,  underlying  the  majority  opin- 
ion, there  is  to  be  added  that  of  the  follow- 
ing cases,  expressly  declaring  the  contrary: 
Ex  parte  Yale,  24  Gal.  241,  85  Am.  Dec.  62. 
saying:  '*The  manner,  terms,  and  conditions 
of  an  attorney's  admission  to  practice,  as 
well  as  his  powers,  duties,  and  privileges,  are 
subject  to  legislative  control,  the  same  as 
any  other  profession  or  business  that  Is  ere* 
ated  or  regulated  by  statute."  Cohen  v. 
Wright,  22  Cal.  293;  In  re  Hovey  (Gal.)  80 
Pac.  234;  Champion  v.  State,  48  Tenn.  (3 
Cold.)  Ill,  declaring:  **An  attorney,  before 
he  is  permitted  to  practice  law  In  this  state, 
must,  in  open  court,  take  an  oath  to  support 
the  Constitution  of  the  United  States,  and 
the  state  of  Tennessee,  and  to  faithfully  de- 
mean himself  In  the  practice  of  his  profes- 
sion, etc.  No  court  has  the  right  to  affix 
other  conditions  than  those  lm];>osed  by  law." 
In  re  Application  for  License,  143  N.  C.  1, 
55  S.  B.  635,  holding  that:  "The  Legislature 
has  the  right  to  establish  the  qualifications  to 
be  required  of  one  to  become  a  practicing 
member  of  the  bar  by  virtue  of  the  police 
power  which  is  vested  in  that  body."  And  In 
re  Hovey,  1  Cal.  App.  xvili,  81  Pac.  1019, 
declaring:  **The  finding  of  a  referee  appoint- 
ed to  ascertain  and. report  as  to  moral  char- 
acter of  applicant  for  admission  to  the  bar 
that  the  applicant  was  of  good  moral  char- 
acter prior  to  his  arrival  in  the  state,  and 
that  he .  was  then  guiltless  of  crime  or  im- 
pr(^>er  conduct  as  an  attorney,  Is  conclusive." 
It  Is  a  just  criticism  upon  the  decision  in  the 
Day  Case,  181  111.  73,  54  N.  E.  646,  50  L. 
R.  A.  519,  to  say  the  historic  facts,  relatlAs: 
to  the  admission  of  attorneys,  which  com- 
pelled the  New  York  Court  of  Appeals  to 
overrule  one  of  its  decisions,  and  drove  the 
Supreme  Court  of  New  Jersey  to  the  shelter 
of  an  express  constitutional  declaration  of 
exclusive  power  In  itself,  are  all  admitted 
and  either  denied  any  force  whatever  or  giv- 
en a  significance  diametrically  opposite  to 
that  accorded  them  by  the  New  York  and 
New  Jersey  courts,  and  its  authority  and  rea- 
soning were  repudiated  in  the  North  Caro- 
lina case. 

There  could  not  have  been  any  such  exclu- 
sive power  in  the  courts  at  common  law. 
The  power  of  the  British  Parliament  was  su- 
preme. It  could  dethrone  the  King,  and  did 
so.  It  could  destroy  the  courts  and  replace 
them  with  others  of 'Its  own  creation,  and 
has  done  so.  Judge  Cooley,  In  his  treatise 
on  Constitutional  Limitations  (pages  124  and 
125)  says  the  Parliament  can  do  everything 
that  Is  not  naturally  impossible,  wherefore 
some  have  not  scrjpled  to  call  Its  power,  by 
a  figure  rather  too  bold,  the  omnipotence  of 
Parliament;  and  qfuotes  Sir  Matthew  Hale 
as  having  said,  **I1ils  telng  the  highest  and 
greatest  court,  oTtt  widch  none  other  can 
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have  jurisdiction  in  the  kingdom.  If  1>y  any 
means  a  mlsgovemment  should  any  way  fall 
upon  It,  the  subjects  of  this  kingdom  are  left 
without  all  manner  of  remedy,"  and  Lord 
Burleigh  as  having  said  "that  England  could 
never  be  ruined  but  by  a  Parliament"  Of 
course,  our  Legislatures  have  no  such  power ; 
but  they  do  have  all  the  sovereign  power  not 
vested  by  express  constitutional  provision  in 
the  other  two  departments,  the  executive  and 
judicial.  .  Judge  Oooley  says,  at  page  126: 
"In  creating  a  legislative  department  and 
conferring  upon  It  legislative  power,  the  peo- 
ple must  be  understood  to  have  conferred  the 
full  and  complete  power  as  it  rests  In,  and 
may  be  exercised  by,  the  sovereign  power  of 
any  country,  subject  only  to  such  restrictions 
as  they  have  seen  fit  to  Impose,  and  to  the 
limitations  which  are  contained  In  the  Oon- 
stitutlon  of  the  United  States.  The  legisla- 
tive department  Is  not  made  a  special  agency 
for  the  exercise  of  specifically  defined  legis- 
lative powers,  tut  Is  Intrusted  with  the  gen- 
eral authority  to  make  laws  at  its  dlscre- 
tlon«"'  This  means  that  the  Legislature  pos- 
sesses all  sovereign  power,  not  expressly  or 
by  necessary  Implication  vested  in  the  other 
two  departments.  It  Is  the  successor.  In  logic, 
of  the  British  Parliament,  except  in  so  far  as 
certain  powers  exercised  by  Parliament  have 
been  carved  out  and  lodged  in  the  other  two 
departments.  This  principle  was  recognized 
by  the  New  Jersey  court  when  it  based  its 
exclusive  authority  to  recommend  applicants 
for  license  to  practice  law  upon  the  consti- 
tutional provision  of  that  state,  declaring  the 
powers  and  privileges  of  the  Supreme  Court 
should  continue,  but  entirely  overlooked  in 
the  Illinois  case,  to  which  reference  has  been 
made. 

Our  own  Constitution  impliedly  says  there 
is  jurisdiction  In  the  Legislature  to  regulate 
and  control  the  exercise  of  judicial  power. 
Section  39  of  article  6  (Code  1906,  p.  1x11) 
says  the  Legislature  sliall  not  pass  local  or 
special  laws  in  any  of  certain  enumerated 
cases,  one  of  which  is  described  as  follows: 
^''Regulating  the  practice  In  the  courts  of  jus- 
tice." The  Constitution  goes  no  further  than 
to  vest  the  judicial  power  In  certain  courts 
by  It  created  and  certain  others  which  the 
Legislaure  is  allowed  to  create,  and  then  the 
regulation  of  the  practice  and  procedure  of 
the  courts  is  left  in  the  power  of  the  Legis- 
lature. The  common-law  practice,  except  In 
so  far  as  It  had  been  repealed  or  modified  by 
legislation,  was  left  in  force  until  the  Legis- 
lature should  alter  It.  Even  now,  this  court 
is  operating  under  certain  statutes,  govern- 
ing its  practice,  that  are  not  conducive  to  the 
best  results  for  the  public,  nor  the  convenience 
of  the  court.  On  the  contrary,  some  of  these 
regulations  are  inconvenient  and  materially 
impair  the  efficiency  of  the  court,  by  reason 
of  delays  and  lack  of  system  and  order.  But 
I  apprehend  It  would  strike  the  people  of 
this  state  as  novel,  arbitrary,  or  possibly  ty- 
rannical. If  we  should  refuse  obedience  to 
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those  laws  and  transact  bnsiness  In  accord- 
ance with  onr  own  notions  of  expediency, 
wisdom,  and  Justice.  Again,  it  is  to  be  ob- 
served that  the  selection  of  the  personnel  of 
the  court,  the  Judges,  Is  not  and  never  was 
Judicial.  It  has  always  been  executive  or 
legislative.  Since  the  people  are  intrusted 
with  the  selection  of  the  Judges  who  preside 
in  the  courts,  the  real  administrators  of  Jus- 
tice, and  the  Legislature  can  prescribe  all  the 
rules  of  procedure,  and  the  Judges  ^re  bound 
to  respect  and  obey  them,  let  them  Impair 
the  efficiency  of  the  court  or  not,  it  strikes 
me  as  a  strange  doctrine  that  attorneys,  who 
have  no  Judicial  power  and  are  the  mere 
represaitatlves  of  their  clients,  stand  upon 
an  infinitely  higher  and  superior  plane,  be- 
yond the  reach  of  the  people  through  legis- 
lative power,  and  are  responsible  to  the  courts 
alone  for  their  origin  and  rights.  For  this 
position,  we  have  the  high  authority  of  the 
Supreme  Court  of  the  United  States  in  Ex 
parte  Garland,  71  U.  S.  333.  880  (18  Jm  Ed. 
866),  declaring:  "The  Legislature  may  un- 
doubtedly prescribe  qualifications  for  the  of- 
fice (of  attorney)  to  which  he  must  conform, 
as  it  may,  where  It  has  exclusive  Jurisdic- 
tion, prescribe  qualifications  for  the  pursuit 
of  any  of  the  ordinary  avocations  of  life." 
It  is  always  proper  to  look  to  the  possible 
consequences  of  the  determination  of  any 
question,  as  having  some  bearing  upon  the 
correctuess  thereof.  If  the  courts  have  ex- 
clusive power  to  say  who  shall  and  who  shall 
not  be  attorneys  and  what  qualification!^  they 
shall  possess,  and  the  Legislature  can  exer^ 
else  no  power  In  this  respect  that  the  courts 
are  bound  to  submit  to,  the  latter  can  raise 
the  standard  of  educational,  social,  and  mor- 
al qualifications  to  such  an  extent  as  to  ex- 
clude all  but  a  few  of  the  great  body  of  cit- 
izens from  the  legal  profession,  and  there  is 
no  power  In  the  state  that  can  prevent  It. 
They  could  exclude  women,  the  colored  cit- 
izen, all  male  citizens  who  have  not  acquir- 
ed the  highest  possible  educational  attain- 
ments, all  but  Methodists,  or  Baptists,  or 
Presbyterians,  or  Catholics,  or  any  other 
class.  Gentlemen  composing  the  bench  and 
bar,  and  clothed  with  such  absolute  power, 
could  soon  make  themselves  a  very  select  and 
exclusive  class  of  citizens,  from  which  worthy 
and  competent  men  would  be  barred  out  on 
fanciful  pretexts,  bearing  no  Just  or  reason- 
able relation  to  the  nature  or  efficiency  of 
the  profession.  There  would  be  no  limit  to 
their  arbitrary  i)ower.  They  might  come  In 
contact  with  some  of  the  late  amendments 
to  the  Constitution  of  the  United  States ;  but 
the  state  is  not  supposed  to  look  to  them  as 
factors  in  the  determination  of  its  own  do- 
mestic policy,  except  as  a  limitation  upon 
its  powers.  There  wa^  a  time  when  these 
amendments  did  not  exist,  and  they  may 
cease  to  exist  in  the  future.  The  Constitu- 
Uon  of  the  state  has  set  no  limitation  upon 
the  powers  of  the  court  In  respect  to  the  ad- 
mlsidon  and  disbarment  of  attorneys,  and. 


if  the  Legislature  has  no  power  of  control  In 
that  hehalf,  there  Is  none,  and  they  may  do 
what  they  please.  It  Is  not  to  be  presumed, 
of  course,  that  any  such  radical,  unreason- 
able and  unjust  measures  as  those  mention- 
ed will  ever  be  adopted ;  but  the  framers  of 
the  Constitution  attempted  to  cover  and  pro- 
vide for  possibilities  as  well  as  probabilities. 
That  Instrument  was  made  not  merely  for 
ordinary  conditions  and  circumstances,  but 
for  times  when  conditions  may  be  extraor- 
dinary, and,  for  some  reason,  passion  and 
prejudice  and  conflict  of  Interest  might  at- 
tempt to  obtrude  themselves  even  Into  the 
courts.  Such  calamities,  should  they  befall 
us,  would  be  remediable  by  a  constitutional 
amendment,  of  course;  but  should  we  adopt, 
a  construction  which  makes  iKMSsible  the  ne- 
cessity of  resort  to  so  drastic  a  remedy,  one 
in  the  nature  of  a  revolution?  If  the  power 
to  regulate  this  subject  is  left  in  the  Legis- 
lature, ultimate  and  substantive  rights,  re- 
specting the  profession,  will  be  recognized  as 
having  originated  in  positive  law,  like  those 
of  other  people,  and  be  subject  to  the  con- 
trol of  that  branch  of  government  to  which 
the  members  of  all  other  professions  have  to 
subordinate  their  Interests  and  aspirations. 

Having  thus  examined  all  the  decisions,  re- 
lied hpon  to  sustain  the  supposition  of  ex- 
clusive power  in  the  courts,  in  the  light  of 
legal  principles,  our  system  of  popular  gov- 
ernment, and  considerations  of  public  policy, 
I  am  thoroughly  convinced  that,  In  so  far  as 
they  assert  the  doctrine,  they  are  founded 
upon  mere  sentiment  and  overzealousness  for 
the  interests  of  the  profession,  mistaken  for 
reason  and  law,  and  accord  to. the  courts  a 
power  far  in  excess  of  means  necessary  to 
preserve  and  maintain  the  efficiency  of  the 
Judiciary.  Stilted  excluslveness  and  puritan- 
ical fastidiousness  may  be  desirable  and 
pleasant  to  bench  and  bar,  but  are  not  at  all 
necessary  to  the  due  administration  of  Jus- 
tice, nor  accordant  with  the  spirit  of  our  in- 
stitutions. 

Justification  for  the  position  taken  in  the 
majority  opinion  is  sought  in  those  decisions 
which  say  the  function  of  admitting  and  dis- 
barring attorneys  is  Judicial.  These  ^uncia- 
tions  do  not  imply  what  is  claimed  for  them. 
In  Walker  v.  State,  4  W.  Va.  749;  State  v. 
McClaugherty,  33  W.  Va.  250,  10  8.  B.  407; 
State  V.  Stiles,  48  W.  Va.  425,  87  S.  B.  620; 
State  V.  Shumate,  48  W.  Va.  869,  37  S.  E. 
618;  State  v.  Hays,  64  W.  Va.  45,  61  S.  E. 
355';  E3x  parte  Secombe,  19  How.  9,  15  U,  EdL 
565;  In  re  Garland,  71  U.  S.  838,  18  L.  Ed. 
366;  and  Ex  parte  WhU,  107  U.  S.  265,  2 
Sup.  Ct  569,  27  L.  Ed.  562— the  Judicial  na- 
ture of  the  proceeding  was  adverted  to  or  rec^ 
ognlzed  as  either  Justifying  or  precluding  the 
remedy.  Invoked  in  the  appellate  court,  and 
nothing  more  Nowhere  is  It  said  that  the 
Judicial  character  of  the  proceeding  places 
the  matter  of  right  to  practice  or  right  to  be 
retained  in  the  conrf  beyond  the  legislative 
power*    In  tiio  Secombe  Case*  appUcation  was 
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made  In  tbe  Supreme  Court  of  the  United 
States  for  a  nmndamus  to  compel  tbe  Su- 
preme Court  of  the  territory  of  Minnesota  to 
set  aside  an  order  entered  by  that  court,  re- 
movlDg  Secombe  from  his  office  as  attorney 
and  prohibiting  him  from  practicing  his  pro- 
fession In  any  of  the  courts  of  that  territory. 
The  Supreme  Court  of  the  United  States  said 
no  more  than  that,  both  at  common  law  and 
under  the  statute  of  the  territory  of  Minne- 
sota, the  admission  and  disbarment  of  attor- 
neys was  a  judicial  act,  and,  for  that  reason, 
a  mandamus  could  not  be  awarded  to  review 
the  action  of  the  territorial  court.  The 
statement  of  the  nature  of  the  proceeding  was 
made  for  no  other  reason  than  to  show  that 
mandamus  was  not  the  proper  remedy  for 
review.  We  have  held  over  and  over  In  this 
court  that  mandamus  cannot  be  substituted 
for  a  writ  of  error,  and  that  Is  substantially 
all  the  Supreme  Court  of  the  United  States 
decided  In  the  Secombe  Case,  in  which  the 
principle  was  applicable  Our  own  cases,  en- 
tertaining writs  of  error  In  proceedings  of 
that  kind,  are  precedents  and  authorities  for 
the  proposition  that  a  writ  of  error  lies  and 
Is  the  proper  remedy  to  review  a  judgment  of 
disbarment,  because  it  Is  judicial  and  not  ad- 
ministrative, and  that  Is  the  only  reason  for 
saying  the  function  is  judicial. 

The  Cooper  Case,  In  22  N.  Y.  67,  well  Ulus- 
trates  the  fallacy  of  the  argument  of  the  ma- 
jority opinion.    It  says  the  admission  of  at- 
torneys Is  a  judicial,  and  not  an  executive, 
function.    Thereby  it  justifies  an  appeal  to 
the  Court  of  Appeals.    Then  It  proceeds  to 
say  and  decide  that  the  Legislature  has  pow- 
er to  determine  the  conditions  upon  which 
persons  shall   be   admitted,   and   these  two 
propositions  are  not  inconsistent    In  that  case 
Judge  Selden  said,  after  reviewing  the  Eng- 
lish and  early  New  York  law:    *'It  follows, 
from  what  has  been  said,  that  unless  the  Con- 
stitution of  1846  has  either  expressly  or  Im- 
pliedly conferred  upon  the  Supreme  Court,  or 
upon  the  several  courts,  the  exclusive  power 
claimed  in  this  case,  the  whole  subject  of  the 
admission  of  attorneys  and  counselors  was 
left  as  theretofore  in  the  hands  of  the  Legis- 
lature, subject  only  to  the  constitutional  pro- 
visions'l^earlng  upon  It"    Then,  after  review- 
ing the  reasoning  of  the  judge  of  the  oonrt 
below,  he  continued:   "In  this,  the  judge  no 
doubt  Is  correct;   but  his  Inference  that  the 
power  thus  exercised  by  the  Supreme  Court 
is  thus  established  so  as  to  be  beyond  the  con- 
trol of  the  Legislature  is  plainly  erroneous. 
*     ^     *    The  Legislature  has  not  taken  from 
the  court  Its  jurisdiction  over  the  question  of 
admission,  but  It  has  simply  prescribed  what 
shall  be  competent  evidence  in  certain  cases 
upon  that  question.    *    *    *    No  doubt  some 
kind  of  formal  admission  was  contemplated; 
but,  so  far  as  I  can  see,  that  admission,  un- 
der the  provisions  of  the  Constitution,  may 
as  well  have  been  by  the  Governor,  the  At- 
torney Goieral,  or  any  other  public  function- 
ary, as  by  the  courts.    There  was  a  propriety, 


certainly,  in  Investing  the  court  with  the  pow- 
er, as  the  Legislature  has  done;  but  this  was 
a  question  of  mere  legislative  discretion." 
The  judicial  character  of  the  function  of  the 
court  below,  in  refusing  admission  on  the 
theory  that  the  legislative  act  was  uncon- 
stitutional, as  invading  the  powers  of  the  ju- 
diciary, was  declared  by  the  Court  of  Ap- 
peals as  the  basis  of  an  appeal  to  enable  that 
court  to  declare  the  judgment  of  the  lower 
court  erroneous,  in  holding  that  the  Legisla- 
ture had  no  power  to  say  who  should  be  ad- 
mitted to  practice  law.  The  Court  of  Ap- 
peals said  the  court  below  had  acted  judicial- 
ly In  passing  ui)on  the  sufficiency  of  the  evi- 
dence of  certain  facts  and  the  constitutional- 
ity and  validity  of  a  statute,  in  acting  on  the 
application  for  admission.  It  did  not  say  the 
creation  of  the  right  to  admission  was  judi- 
cial.    . 

The  inference  of  exclusive  power  In  the 
courts,  respecting  the  rights  of  attorneys, 
from  the  character  of  the  function  performed 
by  the  court  in  admitting  or  expelling  them, 
Is  a  confusion  of  right  with  remedy.  The 
question  we  have  here  is  not  one  of  remedy, 
but  of  the  source  or  origin  of  the  right  to  be 
an  attorney  and  practice  in  the  courts.  The 
function  of  the  judiciary  la  to  ascertain,  de- 
clare, and  enforce  rights  given  or  created  by 
the  common  law,  statutes,  or  the  Constitu- 
tion, rights  created,  not  by  the  judiciary,  but 
by  some  other  power.  The  origination  or 
creation  of  rights,  whether  personal  or  prop- 
erty. Is  no  part  of  the  judicial  function.  Its 
powers  are  to  administer  and  enforce,  not  to 
make,  laws.  We  have  shown  that,  In  the  first 
instance,  this  right  was  conferred  by  the 
King,  and  then  by  statute,  and  never  by  the 
courts  out  of  any  inherent  power  possessed 
by  them.  They  merely  recognized  and  en- 
forced it  In  determining  whether  a  i)erson 
is  heir,  distributee,  devisee,  or  a  legatee  of  an 
estate,  the  court  acts  judicially;  but  it  would 
be  absurd  to  say  it  creates  the  title  or  right 
of  heir,  distributee,  devisee,  or  legratee.  The 
court  acts  judicially  in  passing  upon  the  con- 
stitutionality of  statutes  and  in  construing 
them;  but  who  would  Infer  from  that  a  claim 
of  right  on  its  part  to  pass  statutes?  The 
court  acts  judicially  in  rendering  a  judgment 
in  favor  of  a  creditor  for  money  or  an  own- 
er of  land  for  possession  thereof  and  in  de- 
creeing specific  performance  of  a  contract; 
but  who  would  say,  for  that  reason,  that  It 
creates  the  debt  or  gives  title  to  the  land  or- 
makes  -the  contract  of  the  parties?  The  in- 
ference is  an  absolute  non  sequltur.  It  should 
be  the  exact  opposite.  That  the  function  Is 
judicial  implies  the  existence  of  a  right  In 
the  attorney  beyond  the  arbitrary  or  discre- 
tionary power  of  the  court,  a  right  originat- 
ing in,  and  springing  from,  a  source  outside 
of  the  court,  a  right  guaranteed  by  law  so 
the  court  cannot  take  it  away  or  deny  it,  ex- 
cept upon  a  hearing  and  for  cause. 

Another  serious  misapprehension,  entering 
Into  the  reasoning  and  conclusion  of  the  ma> 
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jority  opinion,  is  the  failure  to  dlstlnguisb 
between  a  "license"  and  "admission."  All  of 
the  decisions  relied  upon  for  the  controlling 
proposition  of  that  opinion  were  rendered  in 
cases  of  application  for  admission,  except  the 
case  in  70  N.  J.  Law,  537,  57  Atl.  431,  and  that 
was  not  an  application  for  a  license.  It  was 
an  application  for  a  certificate  or  recommenda- 
tion to  the  Governor  as  the  basis  of  an  ap- 
plication to  him  for  a  license.  To  say  there 
is  no  difference  between  an  application  for  a 
license  and  one  for  admission  is  to  contra- 
dict the  solemn,  emphatic,  and  deliberate  de^ 
dsions  by  which  we  are  bound.  Fisher's 
Case,  6  Leigh,  619;  State  v.  McClaugherty, 
33  W.  Va.  250,  10  S.  B.  407.  To  say  the  court 
can  do  In  respect  to  a  license,  what  It  can 
do  concerning  an  application  for  admission, 
or  by  way  of  disbarment,  is  to  assert  the  ex- 
act contrary  of  what  those  decisions  say. 
They  declare  that  a  license  cannot  be  taken 
away  by  summary  proceedings,  nor  at  all,  but 
for  the  causes  and  in  the  manner  specified  in 
the  statute.  Because  an  Informal  proceeding 
and  immorality  suffice  to  debar  or  disbar  an 
attorney,  it  is  assumed  that  they  justify  re- 
fusal of  a  license,  and  that  in  the  face  of  de- 
cisions which  say  the  license,  if  granted,  could 
not  be  revoked,  suspended,  or  annulled  In  any 
such  manner  nor  for  any  such  cause.  The 
applicant  here  Is  denied  a  license  for  a  rea- 
son which  would  not  l>e  sufficient  cause  for 
revoking  It,  if  it  had  been  granted,  upon  the 
fallacious  and  Indefensible  notion  that  license 
and  admission  are  equivalent  things. 

None  of  the  decisions  relied  upon  In  the 
majority  opinion  are  authority  for  the  posi- 
tion that  the  granting  of  a  license  to  prac- 
tice law  is  a  judicial  function.  They  say  ad- 
mission and  disbarment  are  judicial  func^ 
tions,  but  not  that  the  granting  of  a  license 
is,  and  we  have  shown  that  the  two  things 
are  not  the  same.  Our  legislation  on  the 
subject  of  licenses  to  practice  law  Indicates 
that  the  granting  thereof  is  a  purely  minis- 
terial function.  Never,  until  1897,  was  the 
granting  of  a  license  to  practice  law  made 
the  duty,  or  committed  into  the  power,  of 
any  court.  For  more  than  a  hundred  years 
the  duty  had  been  imposed  upon  judges^  act- 
ing In  vacation,  and  no  record  of  their  action 
in  granting  the  same  was  made  in  their 
courts.  It  was  purely  a  ministerial  matter. 
They  examined  the  applicants  and  acted  up- 
on their  own  individual  judgment  as  to 
whether  they  had  sufficient  professional  at- 
tainments or  qualifications,  and  never  look- 
ed beyond  the  order  of  the  county  court  as 
to  age,  residence,  or  character.  The  power 
was  not  exercised  by  any  court,  but  only  by 
judges  off  of  the  bench  and  in  obedience  to, 
and  by  authority  of,  an  act  of  the  Legisla- 
ture. Nothing  in  the  statute  required  or  au- 
thorized them  to  look  beyond  the  certificate 
of  the  county  court  Their  authority  in  the 
premises  was  purely  statutory,  and  the  stat- 
ute stopped  short  of  any  inquiry  back  of 
'at  certificate.     They  could  not  have  had 


any  common-law  power  to  do  so,  for  they 
were  not  acting  In  any  common-law  capacity, 
not  as  courts,  but  as  Judges.    Now,  what  sort 
of  a  power  was  that,  and  whence  its  emana- 
tion?   How  can  it  be  said  to  have  come  from 
a  court,  when  no  court  had  anything  to  do 
with  it?     How  can  it  be  said  not  to  have 
come  from  the  Legislature,  when  it  all  sprang 
from    the   Legislature   and   not   elsewhere? 
The  act  of  1897  simply  transferred  this  pow- 
er from  the  three  judges  to  this  court,  with- 
out any  indication  of  any  intent  whatever  to 
change  the  nature  or  character  of  it    How 
can  it  be  said  now  to  be  different  in  nature 
and  character  from  what  it  was  when  exer- 
cised  by  individual   Judges?     There   is  an 
assumption  in  the  majority  opinion  that,  in 
requiring  no  more  evidence  of  moral  char- 
acter, age,  and  residence,  than  the  certificate 
of  the  county  court,  the  Legislature  has  not 
sufficiently   provided   for   the  integrity   and 
purity  of  the  profession,  and  that,  therefore, 
It  devolves  upon  this  court  to  interpose  fur- 
ther safeguards.    It  is  elementary  that  courts 
cannot  review,  revise,  or  amend  legislative 
acts,    because,   in   their   opinion,   such    acts 
do  not  embody  the  peculiar  notions  or  views 
of  the  courts  concerning  expediency,  policy, 
and  wisdom.    If  this  court  is  now  the  guar- 
dian of  the  legal  profession,  authorized  to 
exercise  powers  as  such  by  refusing  licenses, 
after   the  applicant  has  complied  with   all 
the  statutory  requirements,  let  me  ask  who 
held  that  office  and  performed  its  functions 
during   that  century   in   which  neither   the 
courts  of  last  resort  of  this  state  and  Vir- 
ginia, nor  any  other  court,  except  the  county 
court,  had  any  power,  or  was  charged  with 
any  duty,  respecting  the  granting  and  refus- 
al of  licenses?     The  fact  that  nobody,  for 
more  than  a  hundred  years,  nor  until  now, 
in  all  the  history  of  the  state,  ever  lodged 
a  protest  in  any  court  against  the  granting  of 
such  a  license,  and  that  in  respect  to  integ- 
rity and  purl^  the  legal  profession  of  this 
state  compares  favorably  with  those  of  oth- 
er states  and  the  country  at  large,  argue 
strongly  that,  in  the  opinion  of  both  bench 
and  bar,  there  never  was  any  such  guardian, 
and,  in  that  of  the  Legislature  and^the  peo- 
ple of  the  state,  that  there  was  no*occasion 
for  any.    This  court  and  every  other  ooort 
in  the  state,  by  its  power  of  amotion,  or  dis- 
barment or  striking  from  the  roll,  has  been 
abundantly  able  to  keep  its  bar  purged  of 
unworthy  persons,  and  that  has  been,  in  the 
opinion  of  the  Legislature  and  of  the  courts, 
ample  protection  from  contamination,  impur- 
ity, and  incompetence.     It  was  very  wisely 
determined  at  an  early  day  that  the  time 
of  the  superior  courts  ought  not  to  be  con- 
sumed with  such  inquiries  as  the  one  raised 
here  by  this  protest,  and  for  that  reason  the 
question  of  moral  fitness  of  the  applicant  was 
left  to  the  judgment  of  the  representatives  o' 
his  own  county,  and  I  think  there  was  no 
lack  of  power  in  the  Legislature  to  refer  it 
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to  them,  and  make  their  finding  conclusive 
for  the  purpose  of  the  application  for  a  li- 
cense. 

Whether  a  licensee  can  be  denied  admis- 
sion, for  any  cause  antedating  the  certificate 
from  the  county  court  as  to  his  age,  resi- 
dence, and  moral  character,  or  as  to  whether 
such  a  certificate,  fraudulently  or  irregular- 
ly procured,  can  be  invalidated,  I  do  not  take 
the  time  to  inquire,  deeming  it  wholly  un- 
necessary for  the  purposes  of  this  case,  and 
as  having  no  important  bearing  upon  the 
question  now  under  consideration.  If  the 
Legislature  sees  fit  to  make  the  certificate 
conclusive  not  only  for  the  purpose  of  obtain- 
ing license,  but  also  for  the  purpose  of  ob- 
taining admission,  in  respect  to  all  matters 
antecedent  to  the  date  of  such  certificate,  I 
have  not  the  slightest  doubt  of  its  power  to 
do  so.  If  it  has  done  so,  it  does  not  follow 
that  the  courts  cannot  disbar  for  miscon- 
duct after  admission.  If,  by  accident,  an  im- 
moral man  should  thus  get  into  the  profes- 
sion, the  continuance  of  immoral  conduct 
thereafter  would  justify  his  disbarment,  and 
the  power  to  exclude  him  would  be  amply 
sufficient  to  protect  the  courts  from  any  seri- 
ous Injury  or  embarrassment 

The  statute  declares  a  right  in  favor  of  a 
citizen.  It  says  that,  upon  compliance  with 
certain  conditions,  the  court  may  grant  a  li- 
cense to  any  citizen  of  the  state.  The  appli- 
cant here  has  complied  with  every  one  of 
them.  That  vests  in  him  a  right  de  Jure,  in 
law,  for  the  Legislature  is  competent  to  give 
it  and  has  done  so.  It  is  to  be  read  as  if  it 
said  any  citizen  may  have  a  license,  upon 
compliance  with  the  conditions  imposed.  It 
follows  that  the  court  cannot  withhold  it. 
To  say  the  right  is  not  given  and  is  not  de 
Jure  is  simply  to  confound  license  with  ad- 
mission, a  matter  in  respect  to  which  the 
Legislature  may  not  have  restrained  the  Ju- 
dicial power.  In  my  judgment,  the  author- 
ities cited  in  the  majority  opinion  call  for 
the  reading  of  **may"  in  this  statute  as  if  it 
were  "must."  To  these  a  great  many  others 
could  be  added. 

For  these  reasons,  I  would  reject  the  pro- 
test and  all  the  evidence  offered  in  support 
of  its  charges,  and  grant  the  license. 

BRANNON,  J.  I  concur  with  POFFBN- 
BAS6ER,  J. 
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COAL  ft  00KB  RY.  CO.  v.  CONLEY  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  8,  1910.) 

(Syllahus  hy  the  Court,) 

1.  States  (§  191*)— Actions  Against. 

There  is  no  difference  between  courts  of 
law  and  courts  of  equity,  in  respect  to  their  in- 


ability  to  entertain  a  proceeding  agalnat  the 

state. 

[Ed.  Note.— For  other  cases,  see  Slates.  Cent. 
Dig.  §  182 ;  Dec.  Dig.  {  191.»] 

2.  States  (§  191*)— Actions  Aoainst. 

Interest  on  the  part  of  the  state,  in  the 
subject-matter  of  a  suit  to  which  it  is  not  a 
formal  party  upon  the  record,  must  be  immedi- 
ate and  direct,  not  merely  incidental  or  conse- 
quential, to  bring  such  suit  within  the  inhibition 
of  section  35  of  artichi  6  of  the  Constitution, 
declaring,  "the  state  of  West  Virginia  shall 
never  be  made  defendant  in  any  court  of  law 
or  equity."  • 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  i  191.*] 

3.  States  (§  191*)— Action  Against  Statb— 
DiKECT  Interest, 

The  interest  of  the  state  in  the  penalties, 
prescribed  by  a  statute,  limiting  the  charges  of 
railroad  companies  for  transportation  of  passen- 
gers,  does  not  constitute  an  immediate  and  di- 
rect interest  in  a  suit  brought  by  a  railroad  com- 
pany to  have  such  statute  declared  unconstitu- 
tional and  void.    It  is  sequential  and  indirect. 

[Ed.  Note.— For  other  cases,  see  States,  Dea 
Dig.  i  191.*] 

4.  States  (§  191  •)— Action  Aoainst— Injeb- 
EST  OF  State. 

In  such  a  suit,  the  real  issue  is  whether 
the  complainant  is  entitled  to  charge  a  higher 
rate  than  that  prescribed,  and  amounts  to  a  con- 
troversy between  citizens  over  the  validity  of  a 
law,  analogous  to  that  which  arises  on  a  writ 
of  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  §  191.  ♦] 

5.  St.\tes   (§   191  ♦) —  Actions  — Intbbest  of 
State. 

On  an  issue  between  a  citizen  and  an  offi- 
cer, involving  the  constitutionality  of  a  law,  the 
state,  considered  an  ideal,  intangible  person,  as 
contradistinguished  from  the  state  government, 
its  agent,  stands  neutral,  impartial,  and  in- 
active, deeming  the  citizen  and  the  government 
equally  within  the  protection  of  the  organic  law, 
and  not  favoring  either  as  against  the  other. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  i  191.*] 

6.  States  (§  66*)— Acts  of  Officebs— Liabil- 
ity OF  State. 

The  officers  of  a  state  act  in  a  representa- 
tive capacity  and  bind  it  by  their  acts  only  in 
those  instances  in  which  they  have  authority, 
the  law  under  which  they  act  constituting  their 
power  of  attorney ;  and  when,  for  any  reason, 
such  law  is  void,  the  act  done  under  it  is  like- 
wise void,  and  amounts  to  no  more  than  an  in- 
dividual wrong  and  trespass. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  §  68 :   Dec.  Dig.  §  66.*] 

7.  States  (§  191*)— Suits  Against  Officebs— 
Intebest  of  State. 

A  suit  against  an  officer,  acting,  or  threat- 
ening to  act,  under  an  unconstitutional  statute, 
with  the  enforcement  of  which  he  is  charged,  is 
a  suit  against  him  in  his  individual  capacity, 
as  for  a  wrong  done  by  him,  and  not  a  suit 
against  the  state,  unless  it  directly  involves  a 
contract  right  or  liability  on  the  part  of  the 
^tate  government  or  property  belonging  to  it  or 
in  its  custody. 

[Ed.  Note. — For  other  cases,  see  States,  Cent 
Dig.  §  181 ;   Dec.  Dig.  ft  191.*] 

8.  Injunction    (§    85*)— Jubisdiction  —  En- 
fobcement  of  Statute. 

It  is  no  objection  to  the  remedy  in  such 
case  that  the  statute,  the  application  of  which 
in  the  particular  case  is  soupht  to  be  prevented. 
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!s  cot  void  OD  its  face,  bat  U  complained  of  only 
been u so  its  operation  in  the  particular  instance 
works  a'  violation  of  a  constitutional  right 

[Ed.  Note.—For  other  cases,  see  Injunction, 
Dec.  Dig.  S  85.*] 

9.  Injunction  (8  85*)— Enforcement  of  Un- 
constitutional Act— Authority  of  Offi- 

CEIB* 

Nor  is  it  material  that  the  officer's  color  of 
authority  for  the  enforcement  of  the  act  is 
found,  not  in  it,  but  in  the  common  law  or  some 
other  statute.  That  he  has  some  connection 
with  the  enforcement  of  the  act  is  the  impor- 
tant abd  material  fact,  whatever  its  source  or 
origin  may  be. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  §  85.*] 

10.  Injunction  (J  85*)— Jubibdiction— En- 
forcement OF  Void  Act. 

Unconstitutionality  of  the  act  is  not  alone 
sufficient  to  confer  iurisdiction  of  such  a  suit 
or  proceeding  in  equity.  To  this  there  must  be 
added,  for  such  purpose,  some  right  or  injury, 
respecting  the  person  or  property,  not  adequate- 
ly remediable  by  any  proceeding  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  156 ;   Dec.  Dig.  i  85.*] 

11.  Injunction  (ft  105*)— Jurisdiction— En- 
joining Criminal  Proceeding. 

When  the  two  grounds  for  relief,  just  men- 
tioned, exist,  the  remedy  in  equity  is  not  pre- 
cluded, though  it  involves  restraint,  by  injunc- 
tion, of  a  criminal  proceeding. 

[Ed.  Note.— For  oth6r  cases,  see  Injunction, 
Cent.  Dig.  §  179 ;   Dec.  Dig.  S  105.*] 

12.  Injunction  (§  105*)  —  Enforcement  of 
Unconstitutional  Act  —  Restraint  of 
Criminal  Proceeding. 

Under  such  circumstances,  restraint  of  a 
criminal  proceeding  is  merely  incidental  to  ade- 
quate protection  of  a  personal  or  property  right, 
and  is  not  founded  upon  the  mere  illegality  of 
such  proceeding.  Its  chief  object  being  the 
maintenance  and  protection  of  such  right,  the 
bill  is  not  one  merely  to  enjoin  such  a  proceed- 
ing. 

[Ed.  Note.— F6r  other  cases,  see  Injunction, 
Cent.  Dig.  {  179 ;   Dec.  Dig.  {  105.*] 

13.  Injunction  (|  74*)- Acts  of  Officers- 
Unconstitutional  Statute. 

A  wrong,  attempted  by  an  officer  under  col- 
or of  a  void  statute,  will  be  enjoined  as  readily 
as  one  attempted  by  a  private  person  in  viola- 
tion of  law  and  without  color  of  office,  if  suf- 
ficient grounds  for  injunction,  under  the  rules 
and  principles  governing  the  subject,  are  shown. 
Both  acts  are  trespasses. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  i  74.*] 

14.  Carriers  (8  18<)— Regulation— Enforce- 
ment—Injunction. 

In  ignoring  an  unconstitutional  statute, 
limiting  its  charges  for  transportation  of  pas- 
sengers, and  appealing  to  a  court  of  equity  for 
protection  against  criminal  proceedings  to  com- 
pel compliance  therewith,  a  railroad  company 
relies,  in  part,  upon  the  legal  principle,  allowing 
an  injured  person,  under  some  circumstances, 
to  redress,  by  his  own  hands,  the  wrong  done 
him. 

[Bd.    Notn.— For    other    cases,    see   Carriers, 
Dec.  Dig.  S  18.  ♦] 

15.  Injunction  (S  4*>— Enforcement  of  Un- 
constitutional Daw. 

In  form,  a  bill  filed  for  such  purpose  is  a 
pure  bill  of  injunction,  not  ancillary  to  any  oth- 
er suit  or  other  direct  relief  sought  by  it,  but 
ancillary  to  a  proceeding  out  of  court.  Never- 
theless its  real  and  substantial  purpose  is  the 


determination  of  the  validity  of  tli^  statute,  in- 
direct determination  thereof  arising  ex  necessi- 
tate from  lack  of  any  adequate  form  of  direct 
adjudication  upon  the  question. 

[Ed.   Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  S  4.*] 

16.  Injunction  (5  16*)  — When  Maintain- 
able—Protection OF  Possession  of  Prop- 
erty. 

There  being  no  form  of  action  at  law  ap- 
propriate to  the  protection  of  possession  and  en- 
joyment of  property  by  the  owner  thereof,  and 
damages  and  criminal  penalties  for  trespasses, 
being  inadequate,  when  recoverable  and  enforce- 
able, injunction  is  the  proper  remedy  therefor. 
[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  i  16.  ♦] 

17.  Injunction  (|  13»)— When  Maintaina- 
ble—Grounds. 

Neither  physical  destruction  nor  injury  of 
property,  nor  total  deprivation  of  the  use  and 
enjoyment  thereol  is  a  sine  qua  non  to  judicial 
remedy,  if  wrongtul.  An  unlawful  and  injuri- 
ous restraint  upon  the  use  and  enjoyment  there- 
of in  any  form,  being  in  law  a  deprivation  of 
property  pro  tanto,  suffices. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  18.»1 

18.  Corporations  ({  391*)— Public  Sebvigi 
Corporations— Limitation  of  Rights. 

A  statute,  imposing  a  limit  upon  the  rates 
to  be  charged  by  a  public  service  corporation 
differs  in  nature  from  many  others,  in  that  it 
relates  to  the  use  of  private  property,  and  there 
is  a  constitutional  limit  on  the  powers  of  the 
Legislature,  respecting  the  same,  dependent  up- 
on a  question  or  fact. 

[Ed.  Note.— For  other  cases,  see  Corporations^ 
Dec.  Dig.  i  391.*] 

19.  Corporations  (f  391*)— Public  Servioi 
Corporations— Actions. 

A  proceeding  for  the  relief  of  a  public  serv- 
ice corporation  from  illegal  legislative  restraint 
upon  its  charges  may  be  prosecuted  by  such  cor- 
I>oration  in  its  own  name. 

[E3d.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  391.*] 

20.  Carriers  (S  12*)— Regulation— Passen- 
ger Rates. 

Though  the  public  has  an  interest  in  the 
use  of  private  property,  devoted  to  a  public  serv- 
ice, as  in  the  case  of  a  railroad,  and  the  Leg^ 
islature  may,  by  statute,  limit  the  charges  for 
such  service,  it  cannot  reduce  them  below  the 
point  of  fair  and  reasonable  remuneration  for 
the  service  rendered. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  S  12.*] 

21.  Constitutional  Law  (I  298*)— Dub  Pbo- 
cess  of  Law— Railroad  Kates. 

Legislative  reduction  of  such  charges  so  as 
to  prevent  the  earning  of  such  remuneration 
amounts  to  a  taking  of  private  property  for 
public  use,  without  compensation  to  th^  owner 
thereof,  and  a  rate  regulating  statute,  so  oper- 
ating, is  void,  in  so  far  as  it  has  such  effect,  be- 
ing in  conflict  with  section  10  of  article  3  of 
the  Constitution  of  this  state  and  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  inhibiting  deprivation  of  property  with- 
out due  process  of  law,  and  also  with  the  eqnali- 
ty  clause  of  said  amendment. 

[Ed.  Note.- For  other  cases,  see  Constitutioii- 
al  Law,  Dec.  Dig.  |  298.*] 

22.  Corporations  ({  391*)— Public  Sebvios 
Corporations— Rate  Regulating  Statute. 

A  public  service  corporation  is  entitled  t» 
a  judicial  inquiry  as  to  whether,  in  point  of 
fact,  a  rate  regulating  statute  is  connscatory. 


•For  other  cases  see  same  topic  and  section  NUMHKR  in  Deo.  A  Am.  Digs.  1907  to  date,  A.  Reporter  Indazes 
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and,  if  the  Legialatnre  has  failed  to  prescribe 
or  designate  a  mode  of  determining  such  ques- 
tion, tiie  party  aggrieved  may  invoke  any  ap- 
propriate rem^y  therefor  in  law  or  equity. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  §  391.*] 

23.  Statutes  (§  64*>— Partial  Ikvalioitt— 
Effect. 

If  penalties  are  prescribed  in  such  a  statute 
as  a  sanction  for  the  due  enforcement  thereof, 
and  the  persons  and  corporations  affected  there- 
by are  not  expressly  or  impliedly  excepted  from 
the  operation  of  the  penal  clause,  pending  such 
judicial  inquiry,  and  the  penalties  are  so  heavy 
and  severe  as  to  expose  such  persons  and  corpo- 
rations to  great  risk  of  loss  in  prosecuting  such 
inquiry,  the  entire  statute  is  void  on  its  race  in 
so  far  as  it  so  interferes,  unless  the  penal  clause 
is  separable  from  the  rate  prescribing  clause,  in 
which  case  the  former  only  is  void  to  the  extent 
aforesaid. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec. 
Dig.  I  64.*] 

24.  CoNSTiTUTiONAi.  Law  ({|  247,  324*) — 
Right  to  Justice— Equal  Protection  of 
THE  Laws. 

A  statute,  so  obstructing  resort  to  the 
courts  for  inquiry  as  to  a  fact,  limiting  the  pow- 
er of  the  Legislature  respectine  the  suoject-mat- 
ter  thereof,  would  conflict  with  section  17  of 
article  8  of  the  Constitution  of  this  state,  de- 
claring "the  courts  of  this  state  shall  be  open, 
and  every  person,  for  an  injury  done  to  him,  in 
his  person,  property  or  reputation,  shall  have 
remedy  by  due  course  of  law ;  and  justice  shall 
be  administered  without  sale,  denial  or  delay" ; 
and  also  with  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  guaranteeing 
to  all  persons  the  equal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Di|:.  H  247,  324.*] 

25.  Corporations  (§  391*)— Public  Service 
Corporations— Regulation  of  Rate. 

While  obeying  such  a  statute,  without  ques- 
tion, or  merely  violating  it,  by  exacting  higher 
rates  than  It  allows,  such  corporation  maintains 
the  status  or  condition,  upon  which  the  Legis- 
lature intended  the  penal  clause  to  operate,  in 
the  absence  of  a  different  intent  expressed  in 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Corporations^ 
Dec.  Dig.  §  391.*] 

26.  Corporations  (§  391*)— Public  Service 
Corporations  —  Rate  Regulating  Stat- 
utes—Penalty— Enforcement. 

By  the  institution  of  a  suit  to  determine 
whether  such  a  statute  is  confiscatory  in  its 
operation  in  a  particular  case,  such  corporation 
alters  Its  status  from  that  of  a  mere  corpora- 
tion, engaged  in  the  public  service,  to  that  of  a 
contestant  of  the  legislative  claim  of  right  to 
take  its  property  without  due  process  of  law ; 
and,  in  the  absence  of  expression  of  intent  to 
the  contrary,  it  is  presumed  the  Legislature 
did  not  intend  to  affect,  or  interfere  with,  the 
assumption  or  maintenance  of  such  status,  nor 
to  legislate  upon  the  subject  of  such  remedy; 
and  the  penal  clause  of  such  a  statute^  silent 
on  the  snbpect  of  remedy,  has  no  application, 
while  a  suit  is  pending,  in  good  faith,  for  the 
determination  of  such  question. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  f  391.*] 

27.  Constitutional  Law  (8  48*)— Statutes 
(§§  222,  224*)  —  Construction  —  Presuhp- 

TIOKS. 

In  determining  the  meaning  of  a  statute,  it 
will  be  presumed,  in  the  absence  of  words  there- 
in, specifically  indicating  the  contrary,  that  the 
Le^slature  did  not  intend  to  innovate  upon,  un- 
settle, disregard,  alter  or  violate  (1)  the  common 


law;  (^  a  general  statute  or  system  of  statu- 
tory provisions,  the  entire  subject-matter  of 
which  is  not  directly  or  necessarily  involved  in 
the  act;  (3)  a  right  or  exception  based  upon 
settled  public  policy;  (4)  the  Constitution  of 
the  state ;  nor  (5)  the  Constitution  of  the  Unit- 
ed States. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  46:  Dec.  Dig.  S  48;* 
Statutes,  Cent.  Dig.  H  801,  302;  Dec  Dig.  H 
222,  224.*] 

2&  Statutes   (|   189*)— Construction— Leg- 
islative Intent. 

It  is  the  duty  of  a  court  to  restrain  the 
operation  of  a  statute  within  narrower  limits 
than  its  words  import,  if  the  court  is  satisfied 
that  the  literal  meaning  of  its  language  would 
extend  to  cases  which  the  Legislature  never  de- 
signed to  include  in  it. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  268 ;   Dec.  Dig.  i  189.*] 

29.  Constitutional  Law  (8  48*)— Construc- 
tion OF  Statutes— Presumptions. 

Courts  will  never  impute  to  the  Legislature 
intent  to  contravene  the  Constitution  of  either 
the  state  or  the  United  States,  by  construing  a 
statute  so  as  to  make  it  unconstitutional.  If 
such  construction  can  be  avoided,  consistently 
with  law,  in  giving  effect  to  the  statute,  and 
this  can  always  be  done,  if  the  purpose  of  the 
act  is  not  beyond  legislative  power^  in  whole 
or  in  part,  and  there  is  no  language  in  it  ex- 

firessive  of  specific  intent  to  violate  the  organic 
aw. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  S  46 ;  Dec.  Dig.  §  48.*] 

30.  Carriers  (f  18*)— Regulation  of  Rates 
—Suit  to  Determine  Validity— Penalty. 

By  the  application  of  these  rules  and  prin- 
ciples, a  railroad  company  is  excepted  from  the 
operation  of  the  penalty  clause  of  chapter  41  of 
the  Acts  of  1907  (Code  Supp.  1909,  S§  2496al- 
2496a3),  during  the  prosecution  by  it,  in  good 
faith,  of  a  suit  to  determine  whether  said  stat- 
ute is  confiscatory  in  its  operation  and  effect,  as 
applied  to  such  company. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  18.*] 

31.  Criminal  Law  (§  1214*)— Excessive  Pun- 
ishment. 

When  applicable,  the  penal  clause  of  said 
chapter  does  not  contravene  section  5  of  article 
3  of  the  Constitution  of  this  state.  The  fines 
thereby  imposed  are  not  excessive. 

[Ed.  Note.— For  other  case&  see  Criminal 
Law,  Dec.  Dig.  §  1214.*] 

32.  Carriers  (|  2*)— Regulation  of  Rates— 
Amendment  of  Statute. 

Covering  only  a  part  of  the  subject  of  rail- 
way rate  legislation,  chapter  41  of  the  Acts  of 
1907  (Code  Suppi  1909,  §S  2496a l-2496a3}  does 
not  wholly  repeal  former  legislation,  relating  to 
the  same  subject,  either  by  implication  or  ex- 
press provision.  It  impliedly  amends  chapter 
227  of  the  Acts  of  1872-73,  as  amended  by  chap- 
ter 42  of  the  Acts  of  1886,  repealing  such  form- 
er legislation  only  so  far  as  ft  is  clearly  incon- 
sistent therewith. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  ft  2.*] 

33.  Carriers  ({  12*)— Rjcgulation  of  Rates 
—Leased  Roads— "Single  Railroad.*' 

For  the  purposes  of  chapter  227  of  the  Acts 
of  1872-73,  as  well  as  chapter  41  of  the  Acts 
of  1907  (Code  Supp.  1909,  ftf  2496al-2496a3), 
two  railroads,  operated  in  connection  with  one 
another,  under  a  lease  of  one  bv  the  other,  of 
otherwise,  constitute  a  single  railroad. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  8  12.*] 
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84.  Casbiebs  d  12*)— Regulation   of  Pas- 

SENOEB  Rates. 

Chapter  41  of  the  Acta  of  1007  (Code 
Supp.  1909,  §§  2496al-2496a3),  divides  steam 
railroads  into  two  classes  for  the  purposes  of 
passenger  rate  regulation,  subjecting  all  rail- 
.roads,  as  above  defined,  50  miles  long  and  over, 
to  a  limit  of  two  cents  per  mile,  in  the  case  oi 
adults,  with  trivial  exceptions,  and  leaving  all 
others  subject  to  the  former  legislation  applica- 
ble to  them  at  the  date  of  the  passage  of  said 
act. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Dec.  Dig.  112.*] 

35i  Cabriebs  (§  12*)— Regulation  of  Rates. 
The  proviso  in  said  chapter  41  of  the  Acts 
of  1907  Obode  Supp.  1909,  §§  2496al-2496a3), 
saying,  "Nothing  in  this  act  shall  apply  to  any 
railroad  in  this  state  under  fifty  miles  in  length 
and  not  a  part  of,  or  under  the  control,  manage- 
ment or  operation  of  any  other  railroad,  over 
fifty  miles  m  length,  operating  wholly  or  in  part 
in  the  state,"  is  construed  as  meaning  the  same 
as  if  it  had  said,  "Nothing  in  this  act  shall  ap- 
ply to  any  railroad  in  this  state  under  fifty 
miles  in  length  and  not  a  part  of,  or  under  the 
control,  management  or  operation  of  any  other 
railroad,  whose  entire  length  is  over  fifty  miles." 
[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  i  12.*] 

86.  Cabbiebs  (§  12*)— Regulation  of  Rates 
— "Undeb  the  Contbol,  Management,  ob 
Operation." 

The  words  "under  the  control,  management, 

or  operation"  are  used  in  the  appositive,  not  the 

alternative,  sense,  and  mean  the  same  as  the 

words  "a  part  of." 
[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 

Dig.  §  12.*] 

37.  Railbgads  (§  138*)— Opebation  —  Rail- 
bo  ADS    CONTBOLLED    BT    OTHEB    ROAD^— **A 

Pabt  of.** 

A  railroad  owned,  controlled,  or  operated 
by  another,  but  not  connecting  therewith,  is 
not  a  part  thereof. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  13a* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5182.] 

38.  Statutes  (§  230*)  —  Constbuction  — 
Amendment  by  Implication. 

In  construing  a  statute,  amending  existing 
law  by  implication,  such  existing  legislation  is 
to  be  considered  not  only  as  an  act  in  pari  ma- 
teria, but  also  as  a  live,  operative,  and  effective 
law,  in  so  far  as  it  is  not  repealed,  determining, 
in  part,  the  meaning  of  the  new  provision  by  its 
force  and  effect,  for  both  must  stand  and  operate 
together  as  far  as  possible. 

[Ed.    Note. — For   other    cases,    see    Statutes, 
Cent.  Dig.  §  311 ;   Dec.  Dig.  §  230.*] 

39.  Constitutional  Law  (|  242*)  —  Equal 
Protection  of  the  Law. 

Ijegislative  classification  of  railroads,  ac- 
cording to  the  length  of  the  line  of  the  road, 
treating  connecting  roads,  operated  under  one 
management,  as  a  single  road,  for  the  purposes 
of  rate  regulation,  is  founded  upon  substantial 
differences,  having  direct  and  just  relation  to 
the  purposes  of  the  legislation,  and  is  not  in 
conflict  with  the  clause  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States, 
guaranteeing  to  all  persons  the  equal  protection 
of  the  laws,  when  the  rates,  prescribed  by  it, 
apply  alike  to  all  roads  of  the  same  class. 

[Ed.    Note.— For   other   cases,    see    Constitu- 
tional Law,  Dec.  Dig.  §  242.*] 

40.  Constitutional  Law  (§  242*)— Discbimi- 
nation. 

Subjection  of  one  class  of  railroads  to  an 
inflexible  passenger  rate,  and  another  class  to 


a  variable  one,  based  on  annual  gross  eamingt. 
does  not  work  discrimination,  invalidating  the 
law  under  said  constitutional  amendment. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  ft  242.*] 

41.  Constitutional    Law    (S    242*)-- Rati 
Reg  ULATioN— Validity. 

Failure  to  regulate  charges  of  railroads  un- 
der six  miles  in  length  and  electric  lines  and 
street  railways,  otherwise  than  by  the  inhibi- 
tion of  unreasonable  charges,  does  not  invalidate 
railroad  rate  legislation,  applicable  to  steam 
railroads  and  unimpeachable  upon  any  other 
ground. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  |  242.*] 

42.  Cabbiebs  (§  2*)— Regulation  of  Rates. 

Chapter  41  of  the  Acts  of  1907  (Code  Supp 
1909,  §§  2496al-2496a3)  is,  in  all  respects,  valid 
on  its  face. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  2.*] 

43.  Constitutional  Law   ({  48*)— Regula- 
tion OF  Rates— Validity  of  Statute. 

In  respect  to  their  operation  in  any  partic- 
ular case,  railroad  rate  statutes  are  presumed  to 
be  valid,  and  the  burden  of  showing  the  con- 
trary is  upon  a  railroad  company  asserting  it. 

[Ed.  Note. — For  other  cases,  see  Constitutioi^- 
al  Law,  Cent  Dig.  ft  46 ;  Dec.  Dig.  |  4S.*] 

44.  Cabbiebs  (ft  18*)— Regulation  of  Rail- 
BOAD  Rates— Enfobcement  of  Statute. 

Since  a  suit  to  have  a  statute  declared  con- 
fiscatory in  its  effect  upon  the  complainant's 
business  interferes  with  the  operation  of  a  leg- 
islative act,  and  all  the  facts,  bearing  upon  the 
issue,  are  within  the  knowledge  of  the  complain- 
ant, no  bill  for  such  purpose  should  be  enter* 
tained  nor  any  injunction  awarded,  except  up- 
on the  showing  of  a  strong  and  complete  prima 
facie  case. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  §  18.*] 

45.  Cabbiebs  ({  12*)— Regulation  of  Ratbs^ 
Reasonable  Rates. 

Ordinaril^r,  the  right  to  the  rate  of  returns, 
generally  realized  upon  similar  iuTestments  in 
the  locality  of  the  one  under  consideration  in 
any  given  case,  is  deemed  reasonable  and  fair 
and  guaranteed  to  the  investor,  if  he  can  earn 
it,  and  the  rate  is  allowed  upon  the  amount  ac- 
tually invested  in  good  faith,  fictitious  valua- 
tions, indicated  by  overissues  of  stocks  and 
bonds,  not  representing  actual  money,  being  re- 
jected. 

[EA.    Note.— For   other   cases,    see   Carriers, 
Dec.  Dig.  §  12.*] 

46.  Cabbiebs  (§  12*)— Regulation  of  Ratbs^ 
Reasonable  Pbofits. 

Under  exceptional  and  peculiar  circumstan- 
ces, what  would  ordinarily  be  a  reasonable  rate 
of  profit  on  the  entire  investment  is  disallowed, 
as  Deing  more  than  the  service  is  worth  to  the 
public  and  therefore  unjust  to  it. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec- 
Dig.  S  12.*] 

47.  Cabbiebs  (S  18*)— Regulation  of  Rates- 
Bill  TO  Invalidate  Statute. 

A  bill,  filed  by  a  railroad,  charging  an  ab- 
solute loss  on  the  transportation  of  passengers, 
occasioned  by  the  operation  of  the  statute,  and 
less  than  a  reasonable  return  for  the  entire 
service  rendered  by  it,  verified  by  oath  and  ac- 
companied by  statements,  showing  in  detail  the 
gross  income,  expenses,  and  net  earnings,  sworn 
to  and  sustaining  the  allegations  of  the  bill 
proper,  is  sufficient  as  a  bill  to  invalidate  a 
rate  regulating  statute. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  S  18.*] 
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48w  Constitution /iL  Law  (J  298*)— Regula- 
tion OF  Rates— Reason  ABLE  Compensa- 
tion. 

A  statutory  passenger  rate,  so  low  as  to 
forbid  the  earning  of  reasonable  compensation 
for  carrying  passengers,  and  thus  contribute  to 
insuflSciency  of  net  income  on  the  entire  traffic 
of  the  road  to  comply  with  the  constitutional 
guarantee  of  right  to  a  fair  return  on  the  in- 
vestment, IS  confiscatory  in  its  operation  and  ef- 
fect upon  such  road  and  void. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  $  2d8.*] 

49.  Cabbiebs  (§  12*)— Regulation  of  Rates. 
That  a  new  railroad  was  built  without  ex- 
pectation of  an  immediate  realization  of  a  fair 
return  on  the  investment  is  not  a  circumstance 
justifying  disallowance  of  such  return,  if  it  can 
be  earned  without  exaction  of  unreasonable 
rates. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  S  12.*] 

50.  Cabbiebs  (§  12*)— Regulation  of  Rates 
—Net  Eabninos. 

Earnings  of  a  railroad  company,  applied  to 
the^  purchase  of  additional  eqi^ipment,  extension 
of  its  lines  and  other  improvements,  must  be  re- 
^rded  as  a  part  of  ittf  net  earnings  upon  an 
inquiry  as  to  whether  a  rate  statute  is  confisca- 
tory. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  f  12.*] 

61.  Cabbiebs  (§  18*)— Regulation  of  Rates 
— ^Enjoining  Enfobcement  of  Statute. 
A  decree,  enjoining  the  enforcement  of  a 
rate  statute  as  confiscatory,  should  contain  a 
clause  saving  to  the  defendant  the  right  to  pro- 
ceed at  any  time  in  the  future,  in  any  appro- 
priate way,  to  obtain  a  vacation  thereof,  if, 
under  altered  conditions,  it  is  no  longer  confis- 
catory. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 

Williams,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Kanawha 
County. 

Bill  by  the  Coal  ft  Coke  Railway  Company 
against  WUliam  G.  Conley  and  S.  B.  Avis. 
Decree  for  complainant,  and  defendants  ap- 
peal. Reversed  In  part,  and  In  part  modified 
and  afilrmed. 

Wm.  G.  Conley  and  S.  B.  Avis,  for  appel- 
lants. Price,  Smith,  Spilman  &  Clay,  for  ap- 
pellee. H,  T.  Wickham,  Slmms,  Bnslow, 
Fltzpatrick  ft  Baker,  and  Chilton,  MacCor- 
kle  ft  Chilton,  amicl  curise. 

POFFENBARGER,  J.  In  the  chancery 
cause  of  the  Coal  &  Coke  Railway  Company 
V.  Wm.  G.  Conley  and  S.  B.  Avis,  matured 
and  brought  on  for  hearing,  on  tlie  bill,  mo- 
tion to  dismiss,  demurrer,  answer,  and  depo- 
sitions, the  circuit  court  of  Kanawha  coun- 
ty pronounced  a  decree,  on  the  16th  day  of 
June,  1909,  perpetually  enjoining,  inhibiting, 
and  restraining  said  Conley  and  Avis  from 
proceeding,  as  Attorney  General  of  the  state 
and  prosecuting  attorney  of  Kanawha  coun- 
ty, respectively,  to  enforce,  against  the  plain- 
tiff, the  penal  provision  of  an  act  of  the  Leg- 
islature, passed  on  the  20th  day  of  Febru- 
ary, 1907,  entitled  "An  act  relating  to  and 
regulating  passenger   rates   upon   railroads ' 


In  the  state  of  West  Virginia,  and  prescrib- 
ing penalties  for  the  violation  thereor'  (Acts 
1907,  c.  41  [Code  Supp.  1909,  H  2496al- 
2496a3]),  and  popularly  known  as  the  "Two 
Cent  Rate  Act;*'  deeming  said  act  void  on 
Its  face  for  several  reasons  and  confiscatory 
In  its  operation  upon  said  company.  From 
this  decree,  Conley  and  Avis  have  appealed. 

The  Jurisdiction  of  the  circuit  cotirt  is  de- 
nied on  several  grounds,  one  of  which  is 
that  the  suit  is,  in  substance  and  effect,  one 
against  the  state,  although  nominally  and  os- 
tensibly against  Wm.  G.  Conley  and  S.  B. 
Avis,  and  therefore  within  the  Inhibition  of 
section  35  of  article  6  of  the  Constitution  of 
this  state,  providing  that  "The  state  of  West 
Virginia  shall  never  be  made  defendant  In 
anyi  court  of  law  or  eqtdty."  This  defense 
was  set  up  by  a  motion  to  dismiss  the  bill, 
as  well  as  by  the  demurrer,  denying  Juris- 
diction on  other  grounds,  as  well  as  the  suffi- 
ciency of  the  bill,  considered  as  a  bill  in 
equity. 

In  view  of  some  of  the  contentions  found 
in  the  brief,  we  observe  that  there  is  no  dif- 
ference between  courts  of  law  and  courts  of 
equity  In  respect  to  Immunity  on  the  part 
of  the  state  from  liability  to  be  sued  there- 
in. This  Inquiry  is  whether  the  suit,  irre- 
spective of  Its  form  or  the  forum  in  which  It 
Is  prosecuted,  is  against  the  state.  There- 
fore the  distinction  between  proceedings  at 
law  and  In  equityi  will  not  be  discussed  in 
this  connection. 

The  state  is  not  a  party  to  the  suit  by 
name,  but  that  would  be  immaterial.  If  a 
decision  of  the  question  involved  would  be, 
in  substance  and  effect,  one  for  or  against 
the  state.  The  criterion,  then,  is  the  nature 
and  extent  of  the  state's  interest,  if  any.  In 
the  subject-matter;  and,  upon  tiiese  Inqui- 
ries, the  provisions  of  the  statute,  the  status 
of  the  parties,  and  the  character  of  the  re- 
lief sought  are  all  relevant  and  material. 

Subject  to  a  few  trivial  exceptions,  the 
act  involved  limits  the  Charges  of  railroad 
companies,  50  miles  long  and  over,  for  the 
transportation  of  passengers,  to  two  cents 
per  mile,  and  imposes  a  fine  of  not  less  than 
$50  nor  more  than  $500  for  each  violation 
of  any  provision  thereof.  According  to  the 
allegations  of  the  bill,  the  complainant  had 
not  incurred  any  penalties  under  the  act  at 
the  time  of  thfi  institution  of  this  suit;  but 
having  found  the  statute  confiscatory  in  Its 
operation  and  effect,  as  applied  to  complain- 
ant's business,  and  deeming  it  unconstitu- 
tional on  its  face,  it  had  concluded  not  to 
observe  or  respect  the  same  thereafter,  and 
accordingly  filed  its  bill  in  this  cause  to  re- 
strain the  defendants  from  attempting  to 
enforce  such  penalties  as  might  thereafter 
ostensibly  accrue  by  reason  of  nonobserv- 
ance  of  the  limitation  prescribed  by  said  act 
If  any  penalties  had  been  Incurred  at  the 
date  of  the  filing  of  the  bill,  the  state  gov- 
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emment  would  liave  had  the  right  to  Inflict 
and  exact  the  same,  If  valid.  Assuming  the 
validity  of  the  statute,  the  state  might  have 
the  right  to  enforce  penalties  Incurred  after 
the  commencement  of  the  suit.  It  would  cer- 
tainly have  such  an  Interest  therein  as 
would  entitle  it  to  be  heard  In  the  assertion 
of  Its  claim  thereto.  That  the  state  has  an 
Interest  of  this  kind  and  to  this  extent  Is 
obvious.  But  Is  that  such  an  Interest  as 
makes  the  suit  substantially  one  against  the 
state? 

If  the  statute  is  valid,  no  pecuniary  bene- 
fit accrues  to  the  state  government  under  it 
otherwise  than  by  means  of  the  Infliction  of 
penalties  for  violation  thereof,  if  any,  and 
this  Is  merely  incidental.  Its  primary  ob- 
ject is  not  revenue  In  the  form  of  penal- 
ties. On  the  contrary.  It  Is  limitation  of 
transportation  charges  In  favor  of  the  trav- 
eling public,  and  not  of  the  state.  The  penal 
provision  was  inserted  as  a  sanction  to  se- 
cure observance  of  the  limitation,  on  the  as- 
sumption of  Its  sufficiency  to  deter  railway 
companies  from  failure  In  that  respect,  and, 
sequentially,  of  no  augmentation  of  the 
state's  funds  from  that  source.  Therefore 
these  penalties,  like  most  others,  are  really 
for  the  benefit  of  the  people  and  not  the 
state,  although,  If  incurred  and  enforced, 
they  would  come  Into  the  state  treasury. 
The  receipt  thereof  would  be  nevertheless 
merely  Incidental  to  the  enforcement  of  a 
measure  dictated  by  public  policy,  just  as  In 
.the  case  of  penalties  arising  from  violation 
of  other  laws,  enacted  under  the  police  pow- 
er of  the  state.  If  the  relief  prayed  for  in 
the  bill  and  granted  by  the  trial  court  should 
be  sustained,  and  a  right  to  penalties  has 
accrued,  it  is  manifest  that  the  Interest  of 
the  state  in  the  controversy  is  Indirect  and 
remote,  for  the  reason  stated.  But  there 
is  another  reason  which  makes  this  view 
still  more  apparent 

The  real  object  of  this  bill  is  not  protec- 
tion from  penalties.  In  other  words,  it  is 
not  a  bill  to  avoid  infliction  of  penalties  law- 
fully Imposed,  or  to  make  an  issue  of  fact 
as  to  whether  or  not  the  complainant  has 
Incurred  a  penalty  under  a  valid  statute. 
It  is  filed  on  the  assumption  that  the  stat- 
ute, which,  it  is  said,  purports  to  inflict  these 
penalties,  is  unconstitutional  and  void,  and 
that  the  complainant  incur?  no  penalty  in 
doing  the  forbidden  act.  Its  object  Is  pro- 
tection of  the  complainant  in  the  eierdse  of 
its  alleged  right  to  manage,  control,  and  oih 
erate  its  property  free  from  molestation  by 
attempt  to  enforce  the  limitation  of  the 
statute  as  to  rates  of  fare.  It  is  not  in  form 
a  bill  to  declare  a  statute  unconstitutional. 
Such  a  bill  cannot  be  flled.  The  declaration 
of  unconstitutionality  must  be  Incidental  to 
spme  relief  sought,  Just  as  construction  of 
a  will,  deed,  or  other  instrument  must  be 
incidental  to  a  prayer  for  relief.  Neverthe- 
less, freedom  from  the  restraint  imposed  by 
^he  statute  is  its  real  ami   bub;.t"..itial   ob- 


ject   The  necessity  for  some  such  circuitous 
remedy  is  due  to  the  failure  of  the  Legisla- 
ture to  provide  any  direct  method  of  testing 
the  reasonableness  and  validity  of  the  limi- 
tation prescribed  by  the  act    If  the  allega- 
tions of  the  bill  are  true,  the  limitation  com- 
plained of  is  absolutely  void,  because  it  con- 
travenes the  Constitution  of  the  state  and 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  and,  as  neither 
this  act  nor  any  other  provides  any  direct 
remedy  for  redress  of  the  wrong  done  by 
this  invasion  of  private  right,  the  complain- 
ant was  forced  to  Invoke  a  principle  well 
known  to  the  law,  namely,  the  redress  of 
its  own  grievances  by  Ignoring  the  statute 
and  treating  it  as  if  it  did  not  exist  ""  There 
are  many  instances  in  which  an  injured  par- 
ty may  redress,  by  his  own  hands,  wrongs 
inflicted  upon  him.    An  owner  of  property, 
wrongfully  taken  from  him,  may  often  exer- 
cise the  right  of  recaption.     He  may  also 
defend  and  protect  both  person  and  property 
by  force.    It  frequentlyi  happens  that  a  citi- 
zen may  abate  a  nuisance  without  appeal- 
ing to  the  courts.     On  the  same  principle, 
he  is  Justified  in  taking  such  measures  as 
Sire  necessary  to  prevent  a  murder  or  other 
felony,  and  may  even  take  life  in  so  doing. 
It  was  upon  this  principle  that  the  complain- 
ant undertook  to  redress  the  alleged  wrong 
done  to  It  in  this  legislative  act  by  Ignor- 
ing its  provisions  and  charging  higher  rates 
in  defiance  thereof.    Its  railroad  and  invest- 
ed capital  are  property,  and  its  right  to  do 
business  under  the  charter,  granted  it  by 
the  state  and  still  subsisting,  is  entitled  to 
protection.     In  ignoring  this  statute,  it  is 
therefore  merely  defending  its  property  and 
right  to  carry  on  its  business.    The  bill  was 
flled  and  the  injunction  obtained  to  protect 
the  complainant  in  the  exercise  of  this  al- 
leged right  of  <lefense  of  its  property  and 
franchise.     The  restraint  upon  prosecution 
for  violation  of  the  provisions  of  the  act  is 
incidental  to  the  protection  of  the  complain- 
ant's property  rights.     In  this  respect,  the 
case  does  not  differ  in  principle  from  oth- 
ers instftuted  to  prevent  irreparable  injury. 
The  bill  Is  what  is  called  a  pure  injunction 
bill,  its  object  being  the  prevention  of  the 
doing  of  certain  acts,  as  contradistingalsh- 
ed  from  a  bill  to  obtain  relief  by  caasin^ 
the  defendant  to  perform  some  afilrmatiTe 
act,  such  as  payment  of  money  or  specific 
performance  of  a  contract    This  case,  like 
many  others,  is  not  sucn  in  its  circumstances 
as  to  Justify  relief  of  the  latter  kind.*     Cer- 
tain kinds  of  trespass  are  enjoined  on  the 
ground  of  irreparable  injury^  upon  bills  ask- 
ing nothing  but  preventive  relief,  because  no 
other  kind  of  relief  is  necessary  or  adeqnate 
or  can  be  had;  but,  in  every  such  instance, 
the  prevention  of  the  wrongful  act  although 
effected  by  a  judicial  writ  1«  merely   inci- 
dental to  the  assertion  and  maintenance  of 
n  private  right    Such  is  the  nature  of  this 
case.     The  object  of  the  bill  is  to  protect 
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tbe  complainant  In  the  exercise  of  an  alleg- 
ed lawful  right  by  the  prevention  of  a 
wrongful  act  injuriouB  to  that  right  There- 
fore, the  real  issue  is  whether  the  complain- 
ant has  the  right  to  charge  passenger  fares 
in  excess  of  the  limitations  prescribed  by 
the  statute,  and  should  be  protected  In  the 
enjoyment  of  that  right,  on  the  same  prin- 
ciple on  which  an  owner  of  land  or  personal 
property  is  sometimes  entitled  to  an  injunc- 
tion to  protect  him  in  the  enjoyment  there* 
of.  In  this  question,  the  state  has  no  imme- 
diate or  direct  interest,  such  as  character- 
izes the  srubstantlal  party  to  an  adversary 
proceeding  in  a  court  of  law  or  equity.  It 
is  only  indirectly,  incidentally,  and  remotely 
interested. 

As  the  eleventh  amendment  to  the  Ck)nsti- 
tution  of  the  United  States  denies  to  the  fed- 
eral courts  Jurisdiction  of  any  suit  in  law  or 
equity  commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of  another 
state,  or  by  citizens  or  subjects  of  any  for- 
eign state,  what  Interest  on  the  part  of  the 
state,  in  a  suit,  makes  It  a  substantial  par- 
ty thereto  has  been  the  subject  of  inquiry 
in  numerous  cases  decided  bj)  the  Supreme 
Court  of  the  United  States,  and  it  has  been 
held  that  the  interest  must  be  more  than 
merely  incidental  or  consequential.  In  Fow- 
ler v.  Llndsey,  3  Ball.  411,  1  L.  Ed.  658,  Mr. 
Justice  Washington  said:  "A  case  which 
belongs  to  the  Jurisdiction  of  the  Supreme 
Ck>nrt,  on  account  of  the  interest  that  a  state 
has  in  the  controversy,  must  be  a  case  in 
which  a  state  is  either  nominally  or  sub- 
stantially the  party.  It  is  not  sufficient  that 
a  state  may  be  consequentially  affected;  for 
in  such  case  (as  where  the  grants  of  differ- 
ent states  are  brought  into  litigation),  the 
circuit  court  has  clearly  a  jurisdiction.*'  In 
Poindexter  v.  Greenhow,  114  U.  8.  270,  5 
Sup.  Ct.  903,  062,  29  U  Ed.  185,  a  case  in- 
volving the  question  whether  the  state  of 
Virginia  was  so  interested  in  a  proceeding 
between  a  citizen  and  a  tax  collector,  and 
in  which  jurisdiction  of  the  federal  courts 
was  qfuestioned,  on  the  ground  that  the  state 
of  Virginia  was  the  substantial  partyv  Mr. 
Justice  Matthews  quoted  and  applied  the  ex- 
tract we  have  given  from  Fowler  v.  Lind- 
sey,  and  then  said:  "The  thing  prohibited 
by  the  elevcoith  amendment  is  the  exercise 
of  Jurisdiction  in  a  'suit  in  law  or  equity 
commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  state, 
or  by  citizens  or  subjects  of  any  foreign 
state.'  Nothing  else  is  touched;  and  suits 
between  individuals,  unless  the  state  is  the 
party,  in  a  substantial  sense,  are  left  un- 
touched, no  matter  how  much  their  deter- 
mination may  incidentally  and  consequen- 
tially affect  the  interest  of  a  state  or  the 
operations  of  its  government." 

The  state,  considered  in  thci  broad  sense 
of  the  term,  can  have  no  interest  In  a  contro- 
versy of  this  class.  The  state  and  the  gov- 
ernment  of   the   state   are   two   different 


things,  the  former  being  an  ideal  person.  Id- 
tangible,  invisible,  immutable;  the  latter  a 
mere  agent,  and,  within  the  spirit  of  the 
agency,  a  perfect  representative,  but  outside 
of  that,  a  lawless  usurper.  Poindexter  v. 
Greenhow,  114  U.  S.  290,  5  Sup.  Ct  908,  9^ 
29  L.  E}d.  185.  The  supreme  law  of  the 
state  stands  over  Its  government,  as  well 
as  over  the  citizen,  shielding  and  protecting 
both  in  all  their  rights.  It  is  an  attribute  of 
the  state  as  contradistinguished  from  the 
state  government.  It  is  to  the  interest  of 
the  state,  and  its  duty,  to  confine  its  govern- 
ment within  the  limits  of  its  powers  as 
agent,  as  well  as  to  restrain  the  conduct  of 
every  citizen  in  the  interest  of  the  general 
welfare.  At  the  same  time,  it  should  protect 
the  government  in  the  exercise  of  all  its 
functions  to  the  limit  thereof,  and  the  citi- 
zen in  the  enjoyment  of  all  rights  and  privi* 
leges  guaranteed  to  him  by  the  supreme  law, 
the  Constitution  with  its  limitations  upon 
the  powers  of  the  Legislature,  the  executive 
and  the  judiciary,  in  favor  of  the  citizen. 
Thus,  the  humblest  citizen,  the  most  power- 
ful corporation,  the  highest  public  officers, 
the  greatest  state  tribunals  and  function- 
aries are  within  the  equal  protection  of  the 
aegis  of  the  Constitution.  Therefore  it  is 
plain  that,  in  this  controversy  between  one 
citizen  and  other  citizens,  involving  the  ques- 
tion whether  the  Legislature,  in  passing  this 
statute,  has  violated  the  Constitution  by  de- 
priving the  complainant  of  its  property 
without  due  process  of  law,  or  denying  It 
the  equal  protection  of  the  laws,  or  whether 
the  defendants  have  authority  to  do  the 
threatened  acts,  the  state  cannot  favor  ei- 
ther side.  It  is  just  as  important  that  every 
citizen,  regardless  of  his  station  ]h  life,  be 
protected  in  the  rights  guaranteed  to  him 
by  the  Constitution,  as  it  is  that  the  Legis- 
lature be  i)ermitt.ed  to  exercise  all  of  its 
functions,  or  that  the  treasury  of  the  state 
be  supplied  with  revenue,  or  that  the  gov- 
ernment be  protected  in  its  property  rights. 
On  the  other  hand,  to  allow  the  L^slature 
to  violate  these  constitutional  guaranties  of 
individual  rights  would  be  equally  as  sub- 
versive of  the  state's  highest  and  best  in- 
terests as  it  would  be  to  permit  a  citizen  to 
defy  the  law.  The  tendency  of  both  is  to 
destroy  popular  and  constitutional  govern- 
ment, and  the  former  would  be  the  graver 
infraction,  because  always  a  violation  of  the 
organic  law,  while  the  latter  often  amounts 
to  no  more  than  a  breach  of  a  mere  statutes. 
The  Legislature  Is  not  the  state,  and  if, 
breaking  over  the  constitutional  limits  of 
its  powers,  it  trample  upon  the  rights  of  a 
citizen,  the  state  shields  and  protects  the 
latter,  treating  the  act  of  the  former  as  a 
form  of  tyranny.  Pure,  unsullied,  and  in- 
fallible in  legal  contemplation,  the  state  can 
do  no  wrong.  Though  her  officers  and  tribu- 
nals may,  she  never  sustains  nor  upholds 
them  in  it  On  the  contrary,  she  disavows 
and  repudiates  their  wrongful  actik 
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The  government  of  a  state  is  Its  mere 
agent,  and  all  its  officers  act  In  a  representa- 
tiye  capacity,  binding  the  state  by  their 
acts  only  In  those  instances  in  which  they 
have  authority  to  act  for  her.  The  law  un- 
der which  they  act  constitutes  their  power 
of  attorney  or  warrant  of  authority,  and 
when,  for  any  reason,  that  law  is  void,  the 
act,  done  under  it,  is  likewise  void  and 
amounts  to  a  wrong  and  a  trespass.  As,  in 
such  case,  the  state  cannot  be  deemed  to 
have  authorized  the  wrongful  act,  the  person 
who  did  it,  although  an  officer  in  name,  is 
deemed  to  have  acted  in  his  individual  ca- 
pacity. In  Polndexter  v.  Green  how,  114  U. 
S.  290,  5  Sup.  Ot  914  (29  L.  Ed.  185),  Mr. 
Justice  Matthews  said:  "While  it  is  true 
in  respect  to  the  government  of  a  state,  as 
was  said  in  Langford  v.  United  States,  101 
U.  S.  341  [25  U  Ed.  1010],  that  the  maxim 
*that  the  King  can  do  no  wrong'  has  no 
place  in  our  system  of  government,  yet  it  is 
also  true,  in  respect  to  the  state  itself,  that 
whatever  wrong  is  attempted  in  its  name  is 
imputable  to  its  government,  and  not  to  the 
state,  for,  as  it  can  speak  and  act  only  by 
law,  whatever  it  does  say  and  do  must  be 
lawful.  That  which,  therefore,  is  unlawful 
because  made  so  by  the  supreme  law — the 
Constitution  of  the  United  States — ^is  not  the 
word  or  deed  of  the  state,  but  is  the  mere 
wrong  and  trespass  of  those  individual  per- 
sons who  falsely  speak  and  act  in  its  name." 
Agreeably  to  this  principle,  the  Supreme 
Court  of  the  United  States  has  uniformly 
held  that  a  proceeding  against  a  state  offi- 
cer, acting  under  an  unconstitutional  stat- 
ute, no  matter  what  the  form  of  the  action, 
is  a  proceeding  against  the  o^cer  as  an  in- 
dividual, and  not  against  the  state,  and  sus- 
tained the  Jurisdiction  of  the  federal  courts 
in  cases  of  that  kind,  deeming  them  not  to 
be  within  the  inhibition  of  the  eleventh 
amendment  to  the  federal  Constitution.  Of 
course  the  invalidity  of  the  statute  is  not 
conclusive.  If,  notwithstanding  that,  the 
plain  object  of  the  suit  is  to  enforce  a  con- 
tract made  with  the  state  government  or 
to  take  property  or  money  belonging  to  it, 
or,  if  the  officer  against  whom  the  action 
Is  brought  is  not  chargeable  with  the  en- 
forcement of  the  unconstitutional  act,  there 
is  no  Jurisdiction;  for,  In  the  former  case, 
the  state  is  directly  interested,  and,  in  the 
latter,  the  suit  is  deemed  to  be  against  the 
state,  because,  since  the  individual  who  is 
made  a  nominal  defendant  has  do  interest 
\n  the  suit,  its  purpose  must  be  to  affect  the 
Interests  of  the  state.  Of  these  two  classes 
of  cases  in  which  Jurisdiction  has  been  re- 
fused In  re  Ayers,  123  U.  S.  507,  8  Sup.  Ct 
164,  31  Ix  Ed.  216,  is  typical  of  the  former, 
and  Fltts  v.  McGhee,  172  U.  S.  516,  19  Snp. 
Ct  269,  43  L.  Ed.  535,  of  the  latter.  But,  if 
no  contract  or  property  right  of  the  state 
is  directly  involved,  and  the  officer  is  charg- 
d  with  the  enforcement  of  the  unconstitu- 
kmal  act  the  suit  is  deemed  to  be  one 


against  the  individual  and  not  against  the 
state.  Hunter  v.  Wood,  209  U.  S.  205,  28 
Sup.  Ct  472,  52  Jm  Ed.  747 ;  Ez  parte  Young, 
209  U.  S.  123,  28  Sup.  Ct  441,  52  L.  Ed.  714, 
13  L.  R.  A.  (N.  S.)  932 ;  Smyth  v.  Ames,  169 
U.  S.  466,  18  Sup.  Ct  418,  42  L.  Ed.  819; 
Pennoyer  v.  McConnaughy,  140  U.  S.  1,  11 
Sup.  Ct  699,  35  L.  Ed.  363;  Polndexter  v. 
Greenhow,  114  U.  S.  272,  5  Sup.  Ct  908,  962, 
29  L.  Ed,  185;  Osborn  v.  U.  S.  Bank,  9 
Wheat  738,  6  L.  Ed.  204. 

There  is  no  merit  nor  force  in  the  sug- 
gestion that  this  rule  applies  only  in  those 
cases  in  which  the  statute  is  unconstitu- 
tional on  its  face.  *1t  is  no  objection  to  the 
remedy  in  such  cases  that  the  statute,  the 
application  of  which  in  the  particular  cases 
is  sought  to  be  prevented,  is  not  void  on  its 
face,  but  is  complained  of  only  because  its 
operation  in  the  particular  instance  works 
a  violation  of  a  constitutional  right  for  the 
cases  are  numerous  where  the  tax  laws  of 
a  state,  which  in  their  general  and  proper 
application  are  perfectly  valid,  have  been 
held  to  become  void  in  particular  cases,  ei- 
ther as  unconstitutional  regulations  of  com- 
merce, or  as  violations  of  contracts  prohibit- 
ed by  the  Constitution,  or  because  in  some 
other  way  they  operate  to  deprive  the  par- 
ty complaining  of  a  right  secured  to  him  by 
the  Constitution  of  the  United  States."  Poln- 
dexter V.  Greenhow  cited. 

Nor  does  it  matter  that  chapter  41  of  the 
Acts  of  1907  does  not  expressly  and  specific- 
ally charge  the  Attorney  General  of  the 
state  and  the  prosecuting  attorneys  of  the 
several  counties  with  the  duty  of  enforcing 
its  provisions,  or  the  prosecution  of  indict- 
ments for  its  violation.  In  Ex  parte  Young, 
209  U.  S.  123,  28  Sup.  Ct  441,  52  L.  Ed.  714, 
13  L.  It  A.  (N.  S.)  932,  Mr.  Justice  Peck- 
ham  said:  *'The  fact  that  the  state  officer 
by  virtue  of  his  office  has  some  connection 
with  the  enforcement  of  the  act  is  the  im- 
portant and  material  fact  an<l  whether  it 
arises  out  of  the  general  law,  or  is  specially 
created  by  the  act  itself,  is  not  material 
so  long  as  it  exists.*' 

Coming,  now,  to  the  question  of  equity 
Jurisdiction,  we  find  the  general  rule  deny- 
ing such  Jurisdiction  to  restrain  the  commis- 
sion of  criminal  acts  and  legal  proceedings 
to  enforce  the  criminal  law  is  invoked  by 
the  appellants.  This  rule  is  not  to  be  ex- 
tended beyond  the  import  of  its  terms.  It 
assumes  that  the  injunction  is  sought  mere- 
ly to  prevent  the  perpetration  of  a  crime  or 
the  prosecution  of  a  criminal,  and  nothing 
more.  It  leaves  out  the  important  element 
of  protection  to  a  property  right  by  a  col- 
lateral and  incidental  prevention  of  the  per- 
petration of  a  wrong  which  would  destroy, 
or  Irreparably  injure,  it.  We  do  not  have 
to  look  beyond  our  own  decisions  for  the 
proposition  that  equity  will  enjoin  criminal 
proceedings  under  invalid  statutes  and  ordi- 
nances, whenever  their  prevention  is  nec- 
essary to  the  protection  of  such  %  right 
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The  distinctioD  la  clearly  marked  in  State 
T.  Ehrllck,  66  W.  Va.  700,  64  S.  B.  935.  In 
that  case,  the  object  of  the  hill  was  the 
mere  prevention  of  the  commission  of  a 
criminal  offense,  and  relief  was  denied  be- 
cause it  did  not  show  the  necessity  therefor 
as  incident  to  the  protection  of  any  personal 
or  property  right  If  it  had  done  so,  relief 
would  have  been  granted.  In  Fellows  y. 
City  of  Charleston,  62  W.  Va.  665.  59  S.  B. 
623,  13  L.  R.  A.  (N.  S.)  737,  125  Am.  St.  Rep. 
990,  the  Dill  sought  relief  by  injunction 
against  criminal  proceedings  under  an  ordi- 
nance of  the  city  of  Charleston,  alleged  to 
be  invalid,  by  way  of  protection  to  a  prop- 
erty right  of  the  plaintiff,  and  this  court 
held  as  follows:  *' Where  property  rights 
will  be  destroyed  or  their  lawful  eujoyment 
taken  away  by  criminal  proceedings  under 
an  invalid  law  or  ordinance  equity  has  Ju- 
risdiction to  enjoin  them."  See,  also.  Block 
v.  Crockett,  61  W.  Va.  421,  56  S.  B.  826,  and 
Flaherty  v.  Fleming,  58  W.  Va.  669,  52  S. 
B.  857,  3  U  R.  A.  (N.  S.)  461.  We  have  al- 
ready clearly  demonstrated  that  the  object 
of  this  bill  is  to  protect  the  complainant  tn 
the  enjoyment  of  its  property  and  franchise 
by  enjoining  criminal  proceedings  to  enforce 
a  statute,  alleged  to  be  unconstitutional  and 
void.  This  brings  the  case  within  the  ex- 
ception to  the  general  rule.  On  the  same 
principle,  the  Supreme  Court  of  the  United 
States  has  sustained  Jurisdiction  in  equity 
to  enjoin  criminal  proceedings  under  circum- 
stances similar  in  all  respects  to  those  dis- 
closed by  this  bill.  Hunter  v.  Wood,  209 
U.  S.  205,  28  Sup.  Ct  472,  52  L.  Ed.  747;  Ex 
parte  Young,  209  U.  S.  123,  28  Sup.  Ct.  441, 
52  L.  Ed.  714,  13  L.  R.  A.  (N.  S.)  932;  Smyth 
V.  Ames,  169  U.  S.  466,  18  Sup.  Ct.  418,  42 
L.  Ed.  819;  Reagan  v.  Loan  &  Trust  Co., 
154  U.  S.  362, 14  Sup.  Ct  1047, 38  L.  Ed.  1014. 

Nor  does  the  Jurisdiction  in  equity  stand 
on  the  mere  unconstitutionality  of  the  stat- 
ute. There  is  no  authority  for  enjoining  acts 
only  because  they  are  attempted  or  threat- 
ened under  color  of  an  unconstitutional  or 
otherwise  invalid  law.  To  this  must  be 
added  the  element  of  Irreparable  injury  to 
some  personal  or  property  right,  or  inade- 
quacy of  legal  remedy  on  some  other  ground. 
For  many  injuries  or  wrongs  wrought  or 
attempted  *by  the  enforcement  of  unconsti- 
tutional statutes  as  well  as  in  other  ways, 
the  law  affords  appropriate  and  adequate 
remedies.  For  instance,  a  man  arrested  and 
restrained  of  his  liberty  under  color  of^  a 
void  law  may  have  immediate  relief  by  the 
writ  of  habeas  corpus.  If  the  injury,  threat- 
ened or  done,  is  fully  compensable  in  mon- 
ey, and  some  solvent  person  is  liable  there- 
for, an  action  for  damages  Is  an  adequate 
remedy.  If  it  consists  of  the  wrongful  tak- 
ing or  withholding  of  personal  property,  an 
action  of  detinue  affords  all  the  relief  that 
could  be  given  in  equity. 

Ground  for  much  contention,  and  cause 
of  Bome  apparent  confusion  of  thought,  is 


found  in  the  peculiarity  of  the  drenmstanoes 
and  relation  of  the  parties  in  this  cause. 
Complainant's  redress,  of  Its  own  vigor  and 
by  its  own  hands,  of  the  immediate  and  di- 
rect injury  of  which  it  complains,  namely, 
the  unlawful  invasion  of  its  property  bfy  the 
very  force,  effect,  and  operation  of  the  stat- 
ute, seems  not  to  have  duly  impressed  itself 
upon  counsel.  It  was  compelled  to  resort 
to  self -vindication  of  its  right.  There  was 
nobody  with  whom  it  could  put  its  demand 
directly  in  issue  by  making  him  a  defendant 
and  praying  ordinary  relief  against  him.  It 
could  not  sue  the  Legislature  and  make  it 
respond  in  damages  or  otherwise,  as  the 
author  of  the  wrong,  nor  the  people  as  the 
beneficiaries  thereof.  Self-redress  by  dis- 
obedience of  the  statute  was  the  only  possi- 
ble direct  remedy,  but  that  action  amounted 
to  more  than  a  mere  remedy.  In  addition 
thereto,  it  was  the  assumption  of  a  status, 
that  of  rightful  possessor  and  defender  of 
property,  which  the  law  must  maintain  by 
an  adequate  remedy,  one  in  equity  if  those 
afforded  by  the  common-law  actions  do  not 
answer  the  test  of  adequacy.  Though  the 
wrongful  invasion  of  complainant's  proper- 
ty right  is  legal  and  official  in  form,  it  is 
Just  as  ruinous  as  if  it  were  done  by  phys- 
ical force  and  without  color  of  right  The 
only  conceivable  distinction  in  principle  be- 
tween these  two  kinds  of  wrong  is  that  the 
former  is  a  sort  of  tyranny,  forbidden  by  the 
state  through  its  constitutional  limitations 
upon  legislative  power,  and  the  latter  an  or- 
dinary trespass.  The  remedy  by  injunction 
is  sought  to  maintain  that  status  and  se- 
cure enjoyment  of  that  property  right  by 
preventing  the  wrongful  acts  threatened  and 
not  merely  to  enjoin  a  criminal  action  be- 
cause it  is  such,  or  because  it  Is  prosecuted 
or  threatened  under  color  of  a  void  statute. 
If  the  legal  remedies  are  inadequate  to 
fully  protect  a  party  in  the  situation  of  the 
complainant,  the  foregoing  principles  and 
conclusions  render  it  obviously  unnecessary 
to  inquire  whether  the  injunction  can  be 
maintained  on  the  ground  of  prior  assertion 
of  Jurisdiction  of  the  cause  by  the  equity 
court.  While  this  principle  Is  invoked  in 
support  of  the  Jurisdiction  by  injxmction,  it 
is  not  perceived  that  the  bill  makes  a  case 
for  anything  but  injunction.  Tested  by  all 
the  rules  of  pleading,  it  is  a  pure  bill  of  in- 
junction, and  there  is  no  other  suit  pending, 
nor  any  other  primary  relief  sought  by  this 
bill,  to  which  the  injunction  is  ancillary. 
The  bill  asks  an  injunction  to  protect  a  prop- 
erty right  in  the  plaintiff,  asserted  In  the 
country  and  not  in  any  court,  and  nothing 
more.  It  is  not  ancillary  to  any  other  suit 
or  Judicial  measure  of  relief,  but  is  ancil- 
lary to,  and  protective  of,  individual  action^ 
necessary  to  the  conservation  of  property 
and  maintenance  of  a  property  right  We 
repeat  here  that  this  results  from  the  pecul- 
iar nature  of  the  case,  there  being  nobody,  of- 
ficial or  unofficial,  with  whom  the  complainant 
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can  effectively  and  fully  put  Into  direct  liti- 
gation the  right  it  claims.  It  cannot  get  the 
matter  into  conrt  for  a  complete  and  com- 
prehensive adjudication  otherwise  than  by 
an  indirect  and  circumlocutory  proceeding 
such  as  this,  and  this  necessity  Justifies  re- 
sort to  It  under  the  principle  of  a  remedy 
for  every  wrong. 

In  view  of  decisions  to  which  reference 
has  already  been  made,  the  statement  of 
reasons  for  the  inadequacy  of  the  legal  rem- 
edies in  a  case  of  this  kind  is  really  a  work 
of  supererogation.  That  we  have  numerous 
precedents  ought  to  suffice  fully.  However, 
some  of  the  decisions  referred  to  render  the 
assignment  of  reasons  comparatively  easy. 
In  Fellows  v.  City  of  Charleston,  Judge 
Brannon  said:  "Kow,  surely  the  prosecution 
of  criminal  process  illegally  preventing  the 
construction  of  a  residence  on  real  estate 
deprives  the  owner  of  a  very  important  use 
of  his  land,  practically  taking  It  from  him. 
♦  ♦  ♦  Therefore  there  is  Jurisdiction  in 
equity  for  Injunction.  And  aside  from  that 
question,  there  stands  the  fact  alleged  that 
the  city  and  its  constituted  officers  were 
hindering  and  obstructing  the  erection  of  the 
house,  and  that  itself,  I  think,  would  sus- 
tain the  Jurisdiction."  In  Ddbblns  v.  Los 
Angeles,  195  U.  S.  223,  25  Sup.  Ct.  18,  49  Li. 
Ed.  169,  Mr.  Justice  Day  said:  "If  the  alle- 
gations of  the  bill  be  taken  as  true,  she  [the 
plaintiff]  had  the  right  to  proceed  with  the 
prosecution  of  the  work  without  interfer- 
ence l^  the  city  authorities  in  the  form  of 
arrest  and  prosecution  of  those  in  her  em- 
ploy. It  is  well  settled  that,  where  property 
rights  will  be  destroyed,  unlawful  interfer- 
ence by  criminal  proceedings  under  a  void 
law  or  ordinance  may  be  reached  and  con- 
trolled by  a  decree  of  a  court  of  equity." 
Under  these  authorities  and  numerous  oth- 
ers, easily  found  in  the  law  books,  the  condu- 
sive  answer  to  the  claim  of  adequacy  of  le- 
gal remedy  is  the  fact  that  prevention  of 
criminal  prosecutions  is  necessary  to  that  en- 
joyment and  use  of  property  which  the  law 
guarantees  to  its  owner  and  the  processes  of 
the  courts  of  law  cannot  give,  by  reason  of 
their  infiezibiUty  and  Inadaptability  to  the 
drcnmstances  of  such  cases.  The  defeat  of 
one  prosecution  in  a  court  of  law  would  not 
prevent  others.  Hundreds  of  them  might 
be  ];>ending  at  the  same  time,  under  the  cir- 
cumstances disclosed  here,  and  the  defense 
thereof  would  subject  the  owner  of  the  prop- 
erty to  annoyance  and  expense  and  a  loss 
of  time,  incompatible  with  the  plain  dictates 
of  Justice  and  fairness.  Besides,  the  great 
number  of  such  illegal  prosecutions  and  the 
accumulation  of  claims  to  penalties,  during 
the  pendency  of  one  of  them,  or,  indeed, 
before  any  might  be  commenced,  make  the 
operation  of  the  statute  analogous  to  duress, 
constituting  an  unlawful  restraint  upon  the 
use  of  property  which  cannot  be  relieved  or 
prevented  by  the  process  of  any  law  court 
to  such  an  extent  as  to  give  quiet  and  per- 


fect enjoyment  thereof.  Every  dollar  of 
which  the  complainant  would  be  thus  de- 
prived would  be  forever  lost,  since  there  is 
nobody  it  could  sue  for  reimbursement,  and, 
if  it  could  sue  the  passenger  for  the  differ- 
ence between  what  was  received  and  what 
could  have  been  lawfully  charged,  the  debt- 
ors would  be  almost  innumerable,  unknown, 
and  possibly  scattered  to  all  quarters  of  the 
earth.  Likely  there  could  be  no  recovery, 
if  they  Were  known  and  accessible,  but,  if 
there  could  be,  the  utter  inadequacy  of  the 
legal  remedies  by  action  Is  obvious.  The 
value  of  property  consists.  In  part  of  the 
right  to  use  it  for  the  purposes  to  which  It 
is  adapted,  with  freedom  from  unlawful  mo- 
lestation. Neither  physical  destruction  nor 
Injury  of  property,  nor  total  deprivation  of 
the  use  and  enjoyment  thereof,  Is  a  sine  qua 
non  to  Judicial  remedy.  An  unlawful  and 
injurious  restraint  upon  the  use  and  enjoy- 
ment thereof,  being  in  law  a  deprivation  of 
property  pro  tanto,  suffices.  This  is  the 
ground  upon  which  criminal  acts  are  fre- 
quently enjoined.  State  v.  Ehrllck,  05  W. 
Va.  700,  64  S.  E.  935.  The  same  ground 
Justifies  interposition  by  Injunction  to  pre- 
vent equally  Injurious  acts,  having  color  of 
law  and  official  authority,  and  constituting 
what  we  have  termed  a  species  of  tyraiuiy. 
If  such  proceedings,  being  illegal  and  void, 
restrain  or  deter  the  citizen  from  the  free 
use  and  enjoyment  of  his  property,  he  is 
Just  as  much  entitled  to  protection  in  re- 
spect thereto,  as  another  citizen  whose  right 
of  enjoyment  Is  Interfered  with  by  the  un- 
lawful act  of  a  private  citizen,  not  profess- 
ing to  act  under  color  of  law.  The  injuries 
are  of  the  same  nature  and  the  remedies 
must  be  the  same,  else  there  is  Inequalitr 
in  the  remedies  afforded  to  citizens  for  re» 
dress  of  wrongs  and  protection  of  property 
rights,  and  that  the  law  does  not  tolerate^ 
n<Hr  the  courts  acknowledge.  It  need  hardly 
be  said  that  cases  of  this  class  can  never  b» 
Invoked  as  precedents  for  the  enjoining  of 
criminal  prosecutions  generally.  All  stat- 
utes inflicting  penalties  do.  not  relate  to- 
the  use  of  property  as  this  one  does.  On 
the  contrary,  very  few  of  them  do.  The 
statute  itself  and  the  circumstances  are  all 
exceptional,  calling  for  the  application  of  the 
extraordinary  and  exceptional  remedies  pro- 
vided for  them. 

Passing,  for  the  present,  the  question  of 
the  sufficiency  of  the  bill,  In  respect  to  lt» 
subject-matter,  which  Is  not  seriously  ques- 
tioned, we  notice  an  objection  to  it  on  the- 
ground  of  lack  of  proper  parties  plaintiff: 
it  being  contended  that  the  corporation  it- 
self cannot  maintain  such  a  bill,  and  that, 
conceding,  for  the  sake  of  argument,  the 
sufficiency  of  the  matter  set  up  In  it,  it 
should  have  been  filed  by  the  stockholders. 
This  contention  is  based  upon  the  fact  that 
the  stockholders  were  the  plaintiffs  in  some 
suits  of  this  nature,  prosecuted  in  the  fed- 
eral courts.    We  see  no  merit  In  it    The  oor- 
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poration.  not  its  stockholders,  Is  the  legal 
owner  of  its  property,  and  has  the  right  to 
the  custody  and  control  thereof,  to  the  ez- 
claslon  of  its  stockholders,  except  in  so  far 
as  they  exercise  the  power  to  determine  who 
shall  be  its  officers,  and  what  shall  be  its 
general  policy,  by  their  votes  cast  in  stock- 
holders* meetings.  Under  some  circumstan- 
ces, their  interests  are  recognized  by  courts 
of  equity  as  equitable  interests.  Some  spe- 
cial reason,  no  doubt,  prompted  the  institu- 
tion of  those  suits  in  the  names  of  stock- 
holders, such  as  unwillingness  of  the  officers 
to  do  so,  or  protection  of  the  corporation  it- 
self from  penalties.  However  it  may  be,  the 
tendency  of  oxa  decisions  is  to  the  effect 
that  a  stockholder  of  a  corporation  will  not 
be  entertained  in  a  court  of  equity  for  the 
▼Indication  of  any  corporate  right,  except 
in  cases  in  which  the  corporation  itself, 
through  its  directors  or  a  majority  of  its 
stockholders,  has  done  that  which  amounts 
to  a  fraud  upon  the  rights  of  the  complain- 
ing stodLholder,  or  an  ultra  vires  act  to  his 
prejudice,  and  refused  to  right  the  wrong. 
These  holdings  are  based  upon  the  view 
that  it  is  the  duty  of  the  corporation  itself, 
through  its  managing  officers,  to  uphold  its 
rights  and  procure  redress  of  wrongs,  and 
that  no  stockholder  can  exercise  such  pow- 
er, if  the  managing  officers  will  do  so.  That 
the  corporation  has  the  legal  title  does  not 
preclude  a  court  of  equity  from  entertaining 
it  Indeed,  that  court  sometimes  requires  a 
perfect  title  in  the  complainant  as  a  condition 
to  the  granting  of  relief,  as  in  the  case  of  an 
application  f<»r  an  injunction  to  prevent  tres- 
pass upon  land.  We  have  oft^i  held  that 
the  plaintiflt  in  such  case  must  make  out 
two  things  as  necessary  conditions  to  relief 
— perfect  title  and  the  danger  of  irreparable 
injury — unless  there  be  other  grounds  of 
equity.  It  is  not  the  nature  of  the  plaintiff^s 
title  that  determines  the  question  of  equity 
Jurisdiction  for  relief  by  injunction,  but  the 
nature  of  the  injury  to  his  property,  whatev- 
er the  character  of  his  title  may  be.  Courts 
of  equity  recognize  legal  as  well  as  equita- 
ble titles  and  will  vindicate  and  protect 
them  when  the  circumstances  are  such  as 
to  render  the  legal  remedies  inadequate. 
Without  inquiring  as  to  the  reason  of  the 
institution  of  some  such  suits  in  the  names 
of  stockholders,  we  may  safely  assume  it 
was  not  inability  of  an  equity  court  to  en- 
tertain a  corporation  in  a  proper  case.  Be- 
sides there  are  precedents  for  instituting 
.such  suits  in  the  name  of  the  corporation. 
WIllcox  V.  Consolidated  Qas  Co.,  212  U.  S. 
19,  29  Sup.  Ct  192,  53  L.  Ed.  382;  RaUway 
Co.  ▼.  Hadley  (C.  C.)  168  Fed.  317.  All  that 
can  be  said  for  the  precedents,  therefore,  is 
that  they  show  two  ways  of  doing  the  same 
thing. 

Whether  the  statute  complained  of  is  un- 
constitutional, in  respect  to  its  operation  and 
effect  upon  the  complainant's  business,  in 
that  It  deprives  this  particular  railroad  of 


the  power  to  earn  a  fair  and  reasonaUe  re- 
turn or  net  income  upon  its  invested  capital, 
and  is,  therefore,  confiscatory  and  amounts, 
in  legal  effect,  to  a  taking  of  property  with- 
out due  process  of  law,  involves  an  inquiry 
of  fact  This  question  will  be  postponed  for 
the  consideration  of  other  grounds  of  alleg- 
ed invalidity,  disclosed  by  the  bill  itself,  and 
brought  to  our  attention  by  the*  demurrer. 
They  are  two  in  number  and  arise  under 
one  claim,  namely,  that  the  statute  is  un- 
constitutional on  its  face.  The  first  is  that 
the  penalty  it  imposes — a  fine  of  not  less 
than  $50  nor  more  than  $500  for  each  of- 
fense, every  demand  or  receipt  of  greater 
oompensation  than  is  allowed  by  the  act 
constituting  an  offense — is  so  heavy  as  to 
deter  railroad  companies  from  testing  the 
validity  of  the  limitation  by^  appealing  to 
the  courts,  and  tend  to  coerce  them  into 
submission.  As  it  requires  time  to  have 
the  validity  of  the  limitation  Judicially  de- 
termined, and,  owing  to  the  failure  of  the 
Legislature  to  provide  a  specific  method  for 
the  determination  thereof,  the  assertion  of 
the  right  to  contest  it  necessarily,  involves 
disobedience  of  the  act  for  a  considerable 
period  of  time,  during  which  a  multitude 
of  acts  supposed  to  be  criminal  must  ac- 
cumulate, subjecting  the  offender  to  fines 
sufficient  to  sweep  away  a  large  portion  of 
its  property,  if,  indeed,  not  all  of  it,  in  the 
event  of  an  adverse  finding  and  decision  on 
the  question  of  the  reasonableness  of  the 
limitation,  it  is  urged  that  the  risk  the  act 
compels  the  railroad  company  to  take,  in 
seeking  Judicial  reli^  amounts  to  an  ob- 
struction of  the  constitutional  right  to  re- 
sort to  the  courts,  and  thus  contravenes  both 
the  state  and  federal  Constitutions.  The 
Judicial  inquiry  in  this  case  began  in  July, 
1908.  The  decree  of  the  circuit  court  was 
pronounced  in  June,  1009.  From  that  an  ap- 
peal was  taken  and  the  cause  has  since  been 
pending  here.  During  all  this  period  of 
about  a  year  and  a  half  the  railroad  com- 
pany has  presumably  been  disregarding  the 
act,  every  sale  of  a  ticket  and  collection  of  a 
cash  fare  constituting  an  apparent  offense 
under  the  statute.  To  say  how  many  of 
them  have  occurred  would  be  a  mere  guess, 
but  they  no  doubt  amount  to  many  thou- 
sands. If  we  assume  that  the  railroad  car- 
ries, on  an  average,  1,000  passengers  a  day, 
the  number  of  offenses  would  be  in  the 
neighborhood  of  500,000,  and,  if  the  mini- 
mum fine  were  imposed  In  each  case  the  ag- 
gregate would  be  $25,000,000,  and,  if  the 
maximum,  $250,000,000.  If  it  should  fail  in 
this  litigation  and  all  the  penalties  should 
be  claimed  and  enforced,  it  would  be  liable 
for  many  times  the  value  of  its  road,  which 
is  estimated  to  be  worth  not  over  $10,000,- 
000.  It  is  contended,  therefore,  that  the  com- 
plainant has  been  compelled  to  hazard  every- 
thing it  is  worth  and  more,  too,  in  appealing 
to  the  courts  for  an  inquiry  as  to  whether 
or  not  the  act  is  confiscatory.    It  had  a  con- 
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stltational  right  to  demand  sucli  an  inquiry 
of  the  courts  of  the  land,  and  it  is  said  the 
great  risk  thus  imposed  amounts  to  an  ob- 
struction of  this  right,  and  this  view  of  a 
similar  statute  was  upheld  by  the  Supreme 
Court  of  the  United  States  in  Ex  parte 
Young,  209  U.  S,  123,  28  Sup.  Ot  441,  52  L. 
Ed.  714,  13  L.  R.  A.  (N.  S.)'  932.  In  that 
case,  Mr. 'Justice  Peckham  quoted  the  fol- 
lowing from  the  opinion  of  Mr.  Justice 
Brewer,  In  Getting  v.  Stockyards  Co.,  183 
U.  S.  79,  22  Sup.  Gt  30,  46  L.  Ed.  92:  "Do 
the  laws  secure  to  an  individual  equal  pro- 
tection when  he  is  allowed  to  come  into 
court  and  make  his  claim  or  defense  sub- 
ject to  the  condition  that  upon  a  failure  to 
make  good  that  claim  or  defense  the  pen- 
alty for  such  failure  either  appropriates  all 
his  property  or  subjects  him  to  extravagant 
and  unreasonable  loss?  •  •  •  It  is  doubt- 
less true  that  a  state  may  impose  penalties, 
such  as  will  tend  to  compel  obedience  to 
its  mandates  by  all,  individuals  or  corpora- 
tions, and  if  extreme  and  cumulative  penal- 
ties are  Imposed  only  after  there  has  been 
a  final  determination  of  the  validity  of  the 
statute,  the  question  would  be  very  different 
from  that  here  presented.  But  when  thr. 
Legislature,  in  an  effort  to  prevent  any  inqui- 
ry of  the  validity  of  a  particular  statute,  so 
burdens  any  challenge  thereof  in  the  courts 
that  the  party  affected  is  necessarily  con- 
strained to  submit  rather  than  take  the 
chances  of  the  penalties  imposed,  then  it  be- 
comes a  serious  question  whether  the  party 
is  not  deprived  of  the  equal  protection  of 
the  laws."  Mr.  Justice  Peckham  then  dis- 
tinguishes a  statute  of  this  kind,  regulating 
a  traffic  which  the  Legislature  has  no  power 
to  prohibit,  and  so  exercises  only  limited 
legislative  power,  from  that  other  class  of 
statutes,  relating  to  subjects  over  which  the 
Legislature*  has  plenary  power.  In  the  for- 
mer, the  validity  of  the  act  depends  upon  a 
Judicial  inquiry  as  to  a  fact,  while,  in  the 
latter,  no  such  inquiry  is  necessary  or  can 
be  had.  We  quote  his  observations  on  this 
subject:  "Ordinarily  a  law  creating  offenses 
in  the  nature  of  misdemeanors  or  felonies 
related  to  a  subject  over  which  the  Jurisdic- 
tion of  the  Legislature  is  complete  in  any 
event  In  the  case,  however,  of  the  estab- 
lishment of  certain  rates  without  any  hear- 
ing, the  validity  of  such  rates  necessarily 
depends  upon  whether  they  are  high  enough 
to  permit  at  least  some  return  upon  the  in- 
vestment (how  much  it  is  not  now  necessary 
to  state),  and  an  inquiry  as  to  that  fact  is 
a  proper  subject  of  Judicial  investigation. 
If  it  turns  out  that  the  rates  are  too  low 
for  that  purpose,  then  they  are  illegal.  Now, 
to  impose  upon  a  party  interested  the  burden 
of  o/btaining  a  Judicial  decision  of  such  a 
question  (no  prior  hearing  having  ever  been 
given),  only  upon  the  condition  that  if  un- 
successful he  must  suffer  Imprisonment  and 
pay  fines  as  provided  in  these  acts,  is,  in 
effect,  to  close  up  aU  nnnroaches  to  the  court. 


and  thus  prevent  any  hearing  upon  the  ques- 
tion whether  the  rates  as 'provided  by  the 
acts  are  not  too  low,  and  therefore  invalid. 
The  distinction  is  obvious  between  a  case 
where  the  validity  of  the  act  depends  upon 
the  existence  of  a  fact  which  can  be  deter- 
mined only  after  investigation  of  a  very 
complicated  and  technical  character,  and  the 
ordinary  case  of  a  statute  upon  a  subject  re- 
quiring no  such  investigation  and  over  which 
the  jurisdiction  of  the  Legislature  is  com- 
plete in  any  event.*' 

Having  ascertained  that  the  penalties  Im- 
posed by  the  act  tmder  review  in  that  case 
were  heavy  and  severe,  much  more  so  than 
those  imx>osed  by  this  act,  the  court  held  it 
invalid  on  its  face,  as  denying  to  the  railroad 
company  the  equal  protection  of  the  laws, 
guaranteed  by  the  fourteenth  amendment  to 
the  Oonstltution  of  the  United  States.  It 
would  be  more  plainly  violative  of  a  cer- 
tain clause  of  the  Constitution  of  this  state, 
§  IT,  art.  3,  designated  the  "Bill  of  Rights,- 
declaring  as  follows:  '"The  courts  of  this 
state  shall  be  open,  and  every  person,  for 
an' injury  done  to  him,  in  Us  person,  prop- 
erty or  reputation,  shall  have  remedy  by  due 
course  of  law;  and  Justice  shall  be  adminls^ 
tered  without  sale,  denial  or  delay."  We 
say  this  on  the  assumption  that  the  inter- 
pretation, put  upon  such  statutes  by  the  Su- 
preme Court  of  the  United  States,  as  to  their 
effect  upon  the  right  of  a  person  or  corpora- 
tion to  resort  to  the  coturts  for  such  an  in- 
quiry is  sound.  The  statue  involved  in  that 
case  was  more  severe  in  Its  penalties  than 
the  one  now  under  consideration  here,  but 
It  is  obvious  that  the  penalties  under  this 
act,  under  the  circumstances  disclosed  and 
likely  to  arise  in  every  case  of  this  kind, 
would  be  sufficient,  under  this  interpreta- 
tion of  such  acts  as  to  their  operation  and 
effect,  to  utterly  destroy  the  complaining 
party.  If  incurred  in  an  unsuccessful  effort 
to  prove  it  confiscatory  in  its  operation,  and 
therefore  tend  to  a  denial  of  Justice,  in  viola- 
tion of  the  constitutional  provision  of  this 
state  Just  quoted,  and  of  equality  before  the 
laws,  in  violation  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States 
and  make  the  act  unconstitutional  on  its  face. 
But  does  this  close  the  inquiry?  Shall  we 
stop  here?  No,  because  a  later  decision  of 
the'«ame  court  (Willcox  v.  Consolidated  Gas 
Co.,  212  U.  S.  19,  29  Sup.  Ct  192,  53  L.  Ed. 
382)  discloses  a  means  of  escape  from  this 
conclusion. 

That  case  involved  an  inquiry  as  to  the 
validity  of  certain  legislative  acts,  prescrib- 
ing rates  to  be  charged  for  gas  furnished  in 
the  city  of  New  York,  and  Imposing  penal- 
ties for  disobedience  thereof.  The  charge 
of  invalidity  was  that  the  rates  were  too 
low  to  permit  the  gas  company  to  obtain  a 
reasonable  return  on  its  investment  The 
federal  Supreme  Court  found  that  it  was  re- 
ceiving a  fair  return  on  its  investment,  but 
that  the  severity  of  the  penalties  imposed 
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tended  to  obstruct  the  right  of  litigation  on 
the  question  of  the  reasonnbleness  of  the 
rates,  by  a  sort  of  Intimidation  In  subjecting 
the  company  to  an  unreasonable  risk.  In- 
stead of  declaring  the  act  unconstitutional 
on  Its  face  for  this  reason,  the  court  held 
that  the  penal  clauses  were  severable  and 
might  be  held  unconstitutional  and  void 
vrlthout  destroying  the  other  provisions,  pre- 
scribing rates.  In  addition  to  the  penalty 
for  violation  of  the  act,  there  was  a  re- 
quirement of  the  maintenance  of  a  certain 
pressure  In  the  mains  and  pipes,  which  the 
court  held  unreasonable  and  declared  void. 
After  having  disposed  of  this  phase  of  the 
case,  Mr.  Justice  Peckham  said,  *'We  are  of 
the  same  opinion  as  to  the  penalties  provid- 
ed for  the  violation  of  the  acts.  They  are 
not  a  necessary  or  Inseparable  part  of  the 
acts,  without  which  they  would  not  have 
been  passed.  If  these  provisions  as  to  pen- 
alties have  been  properly  construed  by  the 
court  below,  they  are  undoubtedly  void, 
within  the  principle  decided  in  Ex  parte 
Young,  209  U.  S.  123  [28  Sup.  Ot  441,  52  L. 
Ed.  714,  13  L.  R.  A.  (N.  S.)  932]  and  the 
cases  there  cited,  because  so  enormous  and 
overwhelming  in  their  amount.  When  the 
objectionable  part  of  a  statute  Is  eliminated, 
if  the  balance  is  valid  and  capable  of  being 
carried  out,  and  if  the  court  can  conclude  It 
would  have  been  enacted  if  that  portion 
which  is  illegal  had  been  omitted,  the  re- 
mainder of  the  statute  thus  treated  is  good.*' 
This  is  undoubtedly  a  sound  principle  and 
could  be  applied  here.  The  rate  prescrib- 
ing portion  of  chapter  41  of  the  Acts  of  1907 
can  stand  and  have  effect  and  would  be  a 
complete  act  without  the  penal  clause.  It 
would  still  prescribe  a  two-cent  rate  on 
railroads  50  miles  long  and  over,  and  there 
are,  no  doubt,  remedies  that  could  be  invok- 
ed for  its  enforcement  Nor  do  we  think  the 
Legislature  would  have  hesitated  to  pass  it 
without  the  penal  clause,  if  that  body  had 
been  of  the  opinion  that  the  addition  of  such 
a  clause  would  Invalidate  it.  Under  this 
principle,  we  could  reach  the  conclusion 
that  the  rate  prescribing  clause  of  the  stat- 
ute is  not  unconstitutional  on  its  face  be- 
cause of  the  provision  for  penalties.  But  as 
the  effect  of  this  would  be  to  deprive  it  of 
much  of  its  force  and  efficacy  as  a  measure 
of  regulation  and  control,  and  the  princi- 
ple of  the  Young  Case  would  wholly  destroy 
it,  we  prefer,  and  feel  constrained  by  duty, 
to  avoid  the  conclusions  announced  in  both 
the  Young  Case  and  the  Consolidated  Gas 
Company  Case,  if  possible;  and  we,  there- 
fore, proceed,  with  all  deference  to  the 
great  court  in  which  these  decisions  were 
rendered,  to  show  that,  in  our  opinion,  it 
can  be  done  consistently  with  law,  by  apply- 
ing to  the  statute  the  universally  recognized 
cardinal  rules  of  statutory  Interpretation  and 
construction.  Our  confidence  in  the  tena- 
bleness  of  this  position  is  strengthened  by 
tne  absence  of  any   condemnation  thereof, 
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or  any  inquiry  as  to  Its  soundness,  in  any 
of  the  very  able  opinions  in  which  the  effect 
of  onerous  and  deterrent  penalties  in  stat- 
utes of  this  class  had  been  considered. 
Moreover,  this  course  Involves  no  conflict 
with  the  federal  Judiciary,  since  the  con- 
struction of  a  state  statute  is  the  acknowl- 
edged province  of  the  state  courts.  The  fed- 
eral courts  invariably  deal  with  such  stat- 
utes as  the  state  courts  construe  them  and 
confine  their  inquiry  to  the  question,  wheth- 
er, so  construed,  they  violate  any  provision 
of  the  federal  Constitution.  We  feel  at  per- 
fect liberty,  therefore,  to  give  this  statute 
any  construction  the  general  principles  of 
law  permit  or  require,  and  we  think  they 
Justify  the  view  that  the  penal  clause  be- 
comes wholly  Inapplicable  to  a  railroad  com- 
pany on  the  institution  by  It,  in  good  faith, 
of  a  suit  to  test  the  validity  of  the  act  in 
so  far  as  it  is  dependent  upon  the  question 
of  fact,  limiting  the  powers  of  the  Legisla- 
ture; and  also  that,  if  void  for  obstruction 
of  remedy,  it  is  not  void  to  all  intents  and 
purposes,  but  only  In  so  far  as  it  so  operates. 
The  federal  decisions  referred  to  may  not 
hold  it  void  to  any  greater  extent  On  this 
point,  they  are  silent  If  they  do  go  further, 
one  of  them  wholly  destroys  the  statute, 
while  the  other  seriously  impairs  It  Our 
construction  does  neither. 

The  intention  of  the  Legislature  is  the  de- 
cisive test  as  to  the  meaning  and  operation 
of  a  statute.  It  is  the  poles  tar  of  interpreta- 
tion and  construction,  and  there  are  many 
rules  for  ascertaining  It  The  letter  of  a 
statute  is  not  always  controlling.  Sometimes 
the  words  of  a  statute  are  restrained  and 
limited  to  a  significance  short  of  their  ordi- 
nary meaning.  In  other  instances;  the  mean- 
ing of  a  clause  Is  extended  beyond  the  literal 
import  of  the  terms.  Frequently,  no  single 
rule  will  suffice  and  several  must  be  invoked. 
Occasionally,  one  alone  is  all  that  need  be 
referred  to.  They  are  numerous  and  many 
of  them  have  exceptions,  which  are  also 
rules  in  a  limited  sense.  It  would  be  utterly 
impossible  to  enumerate  them  in  an  opinion. 
Whole  volumes  have  been  written  as  treatises 
upon  the  subject  That  one  which  seems 
to  be  applicable  here  is  that  a  thing  which 
the  court  can  plainly  see  was  not  within 
the  intention  of  the  Legislature  in  passing 
an  act  is  not  a  part  of  it.  The  experience 
of  the  ages  of  English  Jurisprudence  has 
abundantly  Justified  the  adoption  and  use  of 
certain  presumptions  as  means  for  determin- 
ing whether  a  given  thing  was  within  the 
legislative  Intention  or  not,  among  which  are 
these:  that  there  was  no  intent  in  the  ab- 
sence of  words  specifically  Indicating  it,  to 
Innovate  upon,  unsettle,  disregard  or  violate 
(1)  the  common  law,  (2)  a  general  statute  or 
system  of  statutory  provisions,  the  whole 
subject-matter  of  which  was  not  directly  or 
necessarily  involved  in  the  act,  (3)  a  right  or 
exemption  based  upon  settled  public  policy. 
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(4)  the  Constitution  of  the  state  or  the  Con- 
stitution of  the  United  States.  The  Legis- 
lature is  presumed  also  to  have  known  the 
existing  law,  common,  statutory,  and  or- 
ganic, as  well  as  exceptions  or  rights  estab- 
lished upon  considerations  of  public  policy. 
Neither  ignorance,  stupidity,  corruption,  nor 
motives  improper  in  a^y  sense  can  be  im- 
puted to  the  Legislature  by  the  courts.  This 
rule  is  necessary  to  the  preservation  of 
the  legislative  province.  If  the  courts  could 
set  aside  statutes  on  the  assumption  of  their 
emanation  from  ignorance,  stupidity,  or  cor- 
ruption on  the  part  of  the  Legislature,  the 
validity  of  every  statute  could  be  called  in 
question  in  the  courts  and  there  would  be 
no  certainty  or  stability  in  the  law.  These 
principles  are  directly  applicable  upon  this 
inquiry.  In  passing  this  statute,  the  Legis- 
lature knew  the  limitations  upon  its  powers, 
and  the  constitutional  rights  of  the  railroad 
companies.  It  knew  they  were  entitled  to  a 
hearing  in  the  courts  on  the  reasonableness 
of  the  rate,  and  that  it  could  not  deprive 
them  of  it  Did  it  intend  to  do  so?  Evi- 
dence of  such  intent  must  be  disclosed  by  ex- 
press language  in  the  act,  to  warrant  an  af- 
firmative answer  to  the  question.  Why?  Be- 
cause we  cannot  impute  to  the  Legislature 
intent  to  commit  the  stupendous  wrong  of 
violating  the  Constitution,  in  the  absence  of 
a  clear  expression  of  such  intent  by  the  Leg- 
islature itself  in  some  form.  Having  knowl- 
edge ot  the  right  of  the  railroad  companies 
to  call  for  a  judicial  Inquiry  as  to  the  rea- 
sonableness of  the  rate,  as  we  are  bound  to 
assume,  did  the  Legislature  act  on  that  sub- 
ject in  passing  this  statute?  If  so,  where  is 
the  evidence  of  it?  There  is  not  a  word  in 
the  act  signifying  such  Intent.  Upon  that 
subject,  it  is  absolutely  silent.  It  prescribed 
no  mode  of  inquiry,  as  it  undoubtedly  could 
have  done.  It  did  not  attempt  to  deny  or 
take  away  any  remedy  accorded  by  existing 
law,  for  it  has  used  no  word  indicative  of 
such  intent.  Is  it  not  clear,  therefore,  that 
it  did  not  legislate  nor  intend  to  legislate  up- 
on the  subject  at  all?  The  judicial  inquiry, 
guaranteed  by  the  Constitution,  S«  a  thing 
separate  and  distinct  in  nature  from  the 
prescription  of  the  rate  and  per.alties  to  en- 
force It,  and  the  Legislature  acted  on  the 
general  subject,  only  to  the  extent  of  pre- 
scribing the  rate  and  fixing  the  penalty  for 
nonobservance.  It  could  have  gone  on  and 
provided  for  the  institution  of  a  certain 
kind  of  proceeding  to  determine  the  ques- 
tion of  fact,  upon  which  its  authority  de- 
pended, and  expressly  declared  the  penal 
provision  of  the  statute  should  be  inappli- 
cable during  the  pendency  of  such  proceed- 
ing, or,  without  prescribing  the  mode  of  in- 
quiry. It  could  have  declared  a  suspension  or 
inapplicability  thereof  during  the  pendency 
of  any  suit  instituted  for  the  purpose;  but 
it  said  nothing  whatever  on  the  subject.  The 
letter  of  the  statute  makes  no  exception  of 


the  kind.  Frcrm  this  alone,  an  inference  ol 
intent  to  deny  the  right  of  inquiry  arises. 
Is  that  sufficient  to  convict  the  Legislature 
of  either  ignorance  of  the  limitations  of  its 
powers  or  a  deliberate  attempt  to  override 
the  Constitution?  The  highest  judicial  au- 
thority in  the  land  as  well  as  the  decisions 
of  this  court  and  those  of  other  jurisdictions 
answer  the  question  in  the  negative. 

We  start  with  the  Supreme  Court  of  the 
United  States.  Prior  to  1862,  a  note  had 
been  executed  for  $1,400,  payable  in  gold 
and  silver  coin.  In  that  year.  Congress  pass- 
ed an  act  (Act  Feb.  25,  1862,  c.  33,  12  Stat 
345)  authorizing  the  issuance  of  United  States 
notes,  and  providing  that  they  should  be  law- 
ful money  and  "a  legal  tender  In  payment 
of  all  debts,  public  and  private,  within  the 
United  States,  except  duties  on  imports  and 
interest  as  aforesaid,"  the  interest  referred 
to  being  that  on  bonds  and  notes  of  the 
United  States.  After  the  paasage  of  this 
act,  the  amount  due  on  the  bond  was  ten- 
dered in  United  States  notes  and  refused. 
Litigation  ensued,  which  was  carried  to 
the  Supreme  Court  of  the  United  States,  and 
that  court  held  that,  although  the  letter  of 
the  act  of  Congress  covered  and  included 
prior  debts,  payable  in  gold  and  silver  coin, 
it  was  not  the  intention  of  Congress  to  make 
the  notes,  issued  under  that  act,  a  legal  ten- 
der in  payment  of  such  debts.  In  deliver- 
ing the  opinion.  Chief  Justice  Chase  said  it 
was  not  necessary  to  examine  the  question 
whether  the  clauses  of  the  Currency  act, 
making  the  United  State  notes  a  legal  ten- 
der, were  warranted  by  the  Constitution. 
He  proceeded  to  examine  the  previous  legis- 
lation relating  to  coinage  and  currency,  and 
then  took  up  the  currency  acts  themselves, 
and,  ascertaining  that  there  was  not  inten- 
tion on  the  part  of  Congress  to  do  away  with 
gold  and  silver  as  a  medism  of  payment,  his 
conclusion  was  that  Congress  did  not  intend 
the  notes  to  be  a  legal  tender  for  a  debt 
made  payable  in  gold  and  silver,  notwith- 
standing the  act  said  they  should  be  a  legal 
tender  in  payment  of  all  debts,  public  and 
private.  Thus  the  letter  of  the  statute  was 
restrained  and  limited  so  as  to  exclude,  from 
its  operation,  that  which  it  was  clear  Con- 
gress had  not  Intended  to  include  in  it  Bron- 
son  ▼.  Bodes,  7  Wall.  229,  19  L.  Ed.  141. 
The  same  conclusion  was  reached  in  Butler 
v.  Horwltz,  7  Wall.  258,  19  L.  Ed.  149.  An 
act  of  Congress  provided  as  follows:  "If  any 
person  shall  knowingly  and  willfully  obstruct 
or  retard  the  passage  of  the  mail,  or  of  any 
driver  or  carrier,  or  of  any  horse  or  carriage 
carrying  same,  he  shall,  upon  conviction,  for 
every  such  offense,  pay  a  fine  not  exceeding 
one  hundred  dollars.'*  Kirby  was  indicted 
under  this  statute  for  obstructing  and  re- 
tarding the  i>assage  of  the  mail  and  a  maiV 
carrier.  In  fact,  he  had  arrested  the  mail 
carrier  under  bench  warrants  issued  by  a 
state  court     His  act  was  directly   within 
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tbe  letter  of  the  statute.  He  knew  the  man 
arrested  was  carrying  tbe  mall,  and  delib- 
erately took  him  in  cnstody.  He  had  con- 
trarened  the  act  bolh  knowingly  and  will- 
fnlly,  but  the  Supreme  Court  of  the  United 
States  held,  nevertheless,  that  he  was  not 
guilty  of  any  violation  of  the  act,  because 
Congress  had  never  Intended  to  include, 
within  the  meaning  of  the  act,  an  obstruc- 
tion produced  in  that  way.  United  States 
V.  Kirby,  7  Wall.  482,  19  L.  Ed.  27a  The 
grounds  of  this  decision  were  set  forth  in 
the  syllabus  as  follows:  "though  all  persons 
in  the  public  service  are  exempt,  as  a  matter 
of  public  policy,  from  arrest  upon  civil  pro- 
cess while  thus  engaged;  the  rule  is  dif- 
ferent when  the  process  is  issued  upon  a 
charge  of  felony.  Every  officer  of  the  Unit- 
ed States  is  responsible  to  the  legal  trib- 
unals of  the  country,  and  to  the  ordinary 
processes  for  his  arrest  and  detention  when 
accused  of  felony,  in  the  forms  prescribed 
by  the  Constitution  and  laws.  All  laws 
should  receive  a  sensible  construction.  Gen- 
eral terms  should  be  so  limited  in  their  ap- 
plication as  not  to  lead  to  injustice,  oppres- 
sion, or  an  absurd  consequence,  and  it  will 
always  be  presumed  that  the  Legislature  In- 
tended exceptions  to  its  language,  which 
would  avoid  results  of  this  character."  In 
Brewer  v.  Blougher,  14  Pet  178,  10  L.  Ed. 
408,  the  court  declared  as  follows:  "It  is  un- 
doubtedly the  duty  of  the  court  to  ascertain 
the  meaning  of  the  Legislature  from  the 
words  used  in  the  statute  and  the  subject- 
matter  to  which  it  relates;  and  to  restrain 
its  operation  within  narrower  limits  than  its 
words  import,  if  the  court  are  satisfied  that 
the  literal  meaning  of  its  language  would 
extend  to  cases  which  the  Legislature  never 
designed  to  include  in  it"  This  rule  was 
not  applied  in  that  case,  because  everything 
in  the  act  and  subject-matter  indicated  that 
the  Legislature  had  intended  Just  what  its 
words  imported.  Nevertheless,  the  case  de- 
clares a  general  rule  of  construction,  which 
has  been  since  applied  by  that  court  in  sev- 
eral cases,  one  of  which  is  United  States  v. 
Telephone  Co.,  159  U.  S.  548,  16  Sup.  Ct  69, 
40  L.  Ed.  255,  involving  the  construction  of 
the  Circuit  Court  of  Appeals  act  of  March 
3,  1891  (Act  Cong.  March  3,  1891,  c.  517,  26 
Stat  826  [U.  S.  Comp.  St  1901,  p.  5471).  By 
Acts  passed  long  before,  the  appellate  Juris- 
diction of  the  Supreme  Court  of  the  United 
States  had  been  defined.  This  act  gave  ap- 
pellate Jurisdiction  in  certain  cases  to  the 
Circuit  Courts  of  Appeals  and  then  provided 
as  follows:  '*The  Judgments  or  decrees  of  the 
Circuit  Courts  of  Appeals-  shall  be  final  in 
all  cases  in  which  the  Jurisdiction  is  depend- 
ent entirely  upon  the  opposite  parties  to  the 
suit  or  controversy  being  aliens  and  citizens 
of  the  United  States  or  citizens  of  different 
states;  also  in  all  cases  arising  under  the 
patent  law,  under  the  revenue  law,  and  un- 
der the  criminal  law  and  in  admiralty  cases;" 


and  further  provided  that  ^n  all  cases  not 
hereinbefore,  in  this  section,  made  final, 
there  shall  be  of  right  an  appeal  or  writ  of 
error  or  review  of  the  case  by  the  Supreme 
Court  of  the  United  States  where  the  matter 
in  controversy  shall  exceed  one  thousand 
dollars  besides  tbe  cost"  The  case  Just  men- 
tioned was  an  appeal  in  a  suit  brought  to 
cancel  a  patent  and,  under  this  statute,  it 
was  claimed  there  was  no  appellate  Jurisdic^ 
tion  in  such  a  case,  because  it  arose  under 
the  patent  laws  and  fell  directly  within  the 
terms  of  the  statute,  conferring  appellate  Ju- 
risdiction on  the  Circuit  Courts  of  Appeals 
and  denying  it  to  the  Supreme  Court,  but 
that  court  held  the  language  of  the  statute 
must  be  so  restrained  as  not  to  lead  to  such 
a  result,  because  it  could  not  have  been  with- 
in the  legislative  intent  The  syllabus  reads 
as  follows:  ''Where  the  appellate  Jurisdic- 
tion of  this  court  is  described  in  a  statute  in 
general  terms  so  as  to  comprehend  the  par- 
ticular case,  no  presumption  can  be  indulged 
of  an  intention  to  oust  or  to  restrict  such  Ju- 
risdiction; and  a  subsequent  statute  claimed 
to  have  that  effect  must  be  examined  in  the 
light  of  the  objects  of  the  enactment,  the 
purposes  it  is  to  serve  and  the  mischiefs  it 
is  to  remedy,  bearing  in  mind  that  the  op- 
eration of  such  a  statute  must  be  restrained 
within  narrower  limits  than  its  words  im- 
port, if  the  court  is  satisfied  that  the  literal 
meaning  of  its  language  would  extend  to 
cases  which  the  Legislature  never  intended 
to  include  in  it"  In  McKee  v.  United  States, 
164  U.  S.  287,  17  Sup.  Ct  92,  41  L.  Ed.  437, 
the  same  rule  was  applied,  and  in  the  sylla- 
bus the  court  said:  ''Brewer  v.  Blougher,  14 
Pet  178  [10  L.  Ed.  406],  affirmed  to  the  point 
that  it  is  the  duty  of  the  court,  in  constru- 
ing a  statute,  to  ascertain  the  meaning  of  the 
Legislature  from  the  words  used  in  it,  and 
from  the  subject-matter  to  which  it  relates, 
and  to  restrain  its  meaning  within  narrow- 
er limits  than  its  words  import,  if  satisfied 
that  the  literal  meaning  of  its  language  would 
extend  to  cases  which  the  Legislature  never 
designed  to  embrace  In  -it"  An  act  of  Con- 
gress exempted  from  duty  "Animals  of  all 
kinds;  birds,  singing  and  other,  and  land 
and  water  fowls."  A  later  act  levied  a  duty 
of  20  per  cent  "on  all  horses,  mules,  cattle, 
sheep,  and  other  live  animals."  It  having 
been  claimed  that  birds  were  not  included  in 
the  term  "other  live  animals,"  the  Supreme 
Court  of  the  United  States  upheld  this  con- 
struction, saying  the  second  statute  must  be 
read  by  the  light  of  the  first  Reiche  t. 
Smythe,  13  Wall.  162,  20  L.  Ed.  566.  The 
rule  has  been  recognized  in  the  following 
additional  cases:  Atkins  v.  Disintegrating 
Co.,  18  Wall.  302,  21  L.  ^Jd.  841;  Petri  v. 
Bank,  142  U.  S.  660,  12  Sup.  Ct  325,  35  L. 
Ed.  1144;  Hooper  v.  California^  155  U.  S. 
657,  15  Sup.  Ct  207,  39  L.  Ed.  297;  United 
States  V.  Trans-Mo.  Freight  Ass^n,  166  U. 
S.  320,  17  Sup.  Ct  540,  41  Lb  Ed.  1007.     In 
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view  of  all  this  we  confidently  assert  its  firm 
establlsliment  by  the  highest  court  of  this 
country. 

It  is  equally  well  settled  at  common  law 
and  in  the  states  of  the  Union  generally. 
Every  student  of  the  law  will  readily  recall 
the  familiar  illustration  of  Its  operation  giv- 
en in  the  text-books.  An  act  of  Parliament 
made  the  drawing  of  human  blood  a  criminal 
offense,  but  it  was  judicially  declared  that 
a  barber  might  nevertheless  bleed  a  man 
without  violation  thereof,  because  it  was  un- 
reasonable to  say  the  Legislature  intended 
to  inhibit  the  performance  of  a  necessary 
surgical  operation.  The  statute  (1  Ellz.  2) 
made  it  a  felony  for  a  prisoner  to  break  out 
of  a  Jail,  but  the  court  said  it  was  no  of- 
fense for  a  prisoner  to  break  out  of  a  Jail 
In  order  to  save  his  life  when  the  prison 
was  on  fire.  Renlger  v.  Spogassa,  Plow.  13. 
In  Reeves  v.  Ross,  62  W.  Va.  7,  57  S.  B.  2Si, 
this  court  embodied  the  principle  in  the  fol- 
lowing declaration  of  law:  **A  statute,  gen- 
eral in  the  sense  of  operativeness  through- 
out the  state,  but  limited  in  its  purpose  and 
object,  and  Intended  by  the  lawmaking  body 
to  become  effective  as  a  part  of  the  general 
system  of  law,  relating  to  other  subjects, 
will  be  so  construed  as  to  operate  in  har- 
mony with  such  system,  and  not  to  contra- 
vene or  infringe  upon  it,  when  the  terms 
thereof,  fairly  and  reasonably  considered, 
will  permit  such  construction.  In  constru- 
ing a  statute,  courts  will  presume  that  the 
lawmaking  body  were  cognizant  of  the  gen- 
eral laws  in  force  in  the  state  and  did  not  in- 
tend legislation,  enacted  for  one  purpose,  to 
repeal,  modify,  or  impair  general  laws,  re- 
lating to  other  subjects,  unless  the  inten- 
tion so  to  do  is  plainly  apparent  in  the  terms 
of  the  act.**  And  we  enforced  It  by  limiting 
the  application  of  the  terms  of  a  portion  of 
section  25  of  chapter  41  of  the  Code,  impos- 
ing a  penal  liability  upon  an  officer  for  sell- 
ing property,  exempted  from  forced  sale  in 
accordance  with  said  chapter,  and  for  fail- 
ing to  release  money  or  property  in  his  con- 
trol which  has  been  exempted  in  that  way. 
An  action  was  brought  on  that  statute,  un- 
der the  impression  that  the  officer  would  be 
liable  for  double  the  value  of  the  property, 
if  he  sold  it  in  obedience  to  an  order  of  the 
court,  and  for  the  per  diem  penalty,  not  only 
during  the  continuance  of  his  custody  there- 
of within  the  life  of  the  process  in  his  hands, 
but  beyond  that  period  of  time,  and,  indeed, 
without  limit;  but  we  held,  under  the  prin- 
ciples above  stated,  that  the  Legislature 
could  not  have  intended  a  result  so  oppres- 
sive and  absurd.  Therefore,  although  the 
terms  of  the  statute  were  broad  enough  to 
impose  a  continuing  and  unending  accumula- 
tion of  penalties,  we  said  these  terms  must 
be  so  limited  as  to  make  the  statute  har- 
monize with  the  principles  of  the  common 
law  and  other  statutes,  defining  and  limiting 
the  powers,  duties  and  liabilities  of  such  of- 


ficers,  on    the  presumption   against  legisla- 
tive intent  to  innovate  upon  these  general 
principles,  in  the  absence  of  the  use  of  terms 
indicative  of  express  intent  to  do  so.     The 
fifth  section  of  chapter  140  of  the  Ck>de  of 
1868  and  the  second  and  tenth  sections  of 
chapter  141  thereof  purported  to  make   a 
fieri  facias  a  lien  upon  the  public  revenues 
and  taxes  of  a  municipal  corporation,  for  it 
was  expressly  provided  by  statute  that  such 
a  writ  might  Issue  against  such  a  corpora- 
tion, and  then  these  sections  declared  a  lien 
in  favor  of  the  execution  creditor  upon  all 
the  property  and  estate  of  the  defendant. 
The  contention  was  set  up  here  that  the  ex- 
ecution creditor  of  a  munclpial  corporation  . 
had  a  lien,  by  virtue  of  these  statutes,  upon 
its  public  revenues  and  taxes,  but  this  court 
decided  the  contrary,  saying,  "But  by  impli- 
cation the  taxes  and  public  revenues  of  such 
corporation  are  exempt  from  the  operation" 
of  said  statutory  provision.    Brown  v.  Gates, 
15  W.  Va.  131.    Judge  Haymond,  in  writing 
the  opinion,  quoted  the  rule  we  have  been 
discussing,  and  decided  the  case  on  that  por- 
tion of  it  which  is  sometimes  expressed  in 
the  following  terms:    "What  is  within  the 
letter  of  a  statute,  but  not  within  the  inten- 
tion of  the  makers,  is  not  within  the  stat- 
ute.**    Why  did  he  say  this  was  not  within 
the  intention  of  the  makers?     Because,  for 
all  time  prior  to  the  passage  of  that  statute, 
it  had  been  held  by  the  courts  that,  for  rea- 
sons of  public  policy,  the  public  revenues, 
funds,  and  taxes  of  municipal  corporations, 
were  not,  by  the  common  law,  subject  to  ex- 
ecution, and  the  makers  of  the  law  were  pre- 
sumed to  have  known  that  and  not  to  have 
intended  to  innovate  upon  such  an  extensive, 
important,  and  wholesome  principle,  resting 
on  reasons  of  public  policy.    It  was  presum- 
ed that  if  they  had  intended  to  change  it, 
they  would  have  said  so  in  express  terms, 
and  not  left  their  intention  a  matter  of  mere 
inference.     Hence,  their  silence  upon   that 
subject  was  taken  by  the  court  to  mean  that 
they  had  not  legislated  upon  it  at  all,  and 
the  court  said  it  was  excepted  out  of  the 
statute  by  implication.    Railroad  Co.  v.  Alex- 
andria, 17  Grat  (Va.)  176,  is  a  similar  case, 
applying   the   same   general    principle.      In 
Grubb*s  Adm*r  v.  Suit,  32  Grat  (Va.)  203,  34 
Am.  Rep.  765,  an  attempt  was  made  to  main- 
tain an  action  for  breach  of  promise  of  mar- 
riage against  the  personal  representative  of 
the  promisor,  under  section  19  of  chapter  126 
of  the  Code  of  Virginia  of  1873,  saying,  "A 
personal  representative  nrny  stbe  or  be  sued 
upon  any  Judgment  for  or  against  or  on  any 
contract  of  or  \^th  his  deceased."     A  con- 
tract of  marriage,  made  by  the  defendant  in 
his  lifetime,  was  plainly  a  contract  of  or 
with  the  deceased,  but  the  court  held  never- 
theless that  no  action  on  that  kind  of  a  con- 
tract would  lie  against  the  personal  repre- 
sentative, and,  in  reaching  this  conclusion, 
applied  the  rule  we  are  discussing.     Judge 
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Staples  said,  in  delivering  the  opinion:  "Al- 
though a  breach  of  promise  of  marriage  1b  a 
violation  of  contract,  It  is  yet  essentially  a 
tort  to  the  person,  and  comes  so  fully  within 
the  reason  and  influence  of  the  principle  gov- 
erning actions  ex  delicto,  it  is  impossible  to 
distinguish  between  them."  Though  found- 
ed upon  a  contract,  and  therefore  within  the 
letter  of  the  statute,  the  court  said,  in  effect, 
that  it  was  so  much  in  the  nature  of  an  ac- 
tion for  a  tort,  which  the  Legislature  must 
have  known,  that  there  was  a  presumption 
against  legislative  intent  to  Include  it.  Judge 
Staples  went  on  to  point  out  a  great  many 
evil  consequences  and  unjust  results  that 
would  necessarily  flow  from  allowing  such 
an  action,  and  laid  particular  stress  upon  the 
distinction  made  at  common  law  between  the 
nature  of  this  action,  although  in  form  an 
action  ex  contractu,  and  actions  of  that  kind 
in  general;  and  this  was  enough  to  satisfy 
him  and  his  associates  that  the  Legislature 
never  intended  to  include  it.  This  presump- 
tion was  aided  and  strengthened  by  the  ab- 
sence of  any  language  in  the  statute  showing 
express  intent  to  include  it 

A  British  statute,  defining  the  jurisdiction 
of  the  admiralty  courts,  extended  it  to  the 
case  of  ''any  seagoing  ship."  The  owners  of 
one  American  ship  sued  anacher  American 
ship  in  a  British  court  on  account  of  inju- 
ries resulting  from  a  collision  between  the 
two  ships.  In  disposing  of  the  case,  the 
court  said  the  words  of  the  act  would  "em- 
brace every  vessel  navigating  the  sea,  which 
is  not  propelled  by  oars,"  and  proceeded  as 
follows:  "Was  it  then  the  Intention  of  the 
Legislature  that  tbe  general  words  contain- 
ed in  the  section  to  which  I  have  referred 
should  extend  to  the  case  of  a  collision  be- 
tween foreign  ships  owned  by  foreigners? 
1  think  not.  This  is  a  British  act  of  Parlia- 
ment, and  it  is  not,  I  think,  to  be  presumed 
that  the  British  Parliament  could  Intend  to 
legislate  as  to  the  rights  and  liabilities  of 
foreigners.  In  order  to  warrant  such  a  con- 
clusion, I  think  that  either  the  words  of  the 
act  ought  to  be  express  or  the  context  of  it 
to  be  very  clear,"  Cope  v.  Doherty,  2  De  O. 
&,  J.  614.  Tbe  leading  Euglish  case  on  the 
subject,  very  similar  in  Its  facts  to  our  case 
of  Brown  v.  Gates,  is  Hawkins  v.  Gather- 
cole,  6  De  G.  M.  &  G.  1,  in  which  a  great 
many  earlier  applications,  of  the  rule  are  re- 
ferred to.  An  able  and  accurate  annotator 
(Digest  U.  S.  Sup.  Ct  Rep.  vol.  6,  8  229)  cites 
the  following  additional  cases  as  having  rec- 
ognized the  rule:  United  States  v.  Black,  1 
Hask.  571,  Fed.  Cas.  No.  14,602;  Woolridge 
V.  McKenna  (C.  C.)  8  Fed.  GoO;  Re  Leong 
Tick  Dew  (C.  C.)  10  Sawy.  40,  19  Fed.  490: 
Re  Cheen  neong  (C.  C.)  10  Sawy.  374,  21 
Fed.  TBI;  Re  Baldwin,  71  Cal.  77,  12  Pac.  44; 
White  V.  Wager.  32  Barb.  (N.  T.)  254;  Ran- 
daU  V.  Railroad  Co.,  104  N.  C.  421,  10  S.  E. 
691;  Id.,  107  N.  C.  751,  17  S.  B.  605,  11  L, 
R.  A.  460;    Starnes  v.  Hill,  112  N.  C.  23,  16 


S.  E.  1011,  22  L.  R.  A.  588;  State  v.  Vander- 
but,  37  Ohio  St  643;  State  v.  Eldredge,  27 
Utah,  488,  76  Pac.  336;  BolUng  v.  BolUng,  8S 
Va.  527,  14  S.  B.  67;  McCaul  v.  Thayer,  70 
Wis.  148,  35  N.  W.  353;  Kentzler  v.  Accident 
Ass'n,  88  Wis.  595,  60  N.  W.  1002,  43  Am.  St. 
Rep.  934.  We  have  not  examined  all  these 
cases,  because  others,  dted  and  analyzed, 
amply  justify  the  position  here  taken. 

In  most  of  the  Instances  of  implied  excep- 
tion from  the  letter  of  a  statute,  given  thus 
far,  the  legislative  tribunal  had  full  power 
to  do  those  things  wl^ch  the  court  held  It 
had  not  done.  They  did  not  lie  beyond  the 
domain  of  legislative  power  by  reason  of 
any  constitutional  limitation.  The  courts 
were  not  called  upon  to  consider  anything 
but  the  question  of  legislative  Intent.  It 
was  admitted  that  the  Legislature  could  have 
done,  in  most  of  them,  what  the  courts  held 
it  had  not  done.  This  is  probably  not  true 
of  the  legal  tender  cases  cited,  but  it  is  prob- 
ably true  of  all  the  others.  If  these  things 
had  been  placed  beyond  the  limits  of  legisla- 
tive power  by  constitutional  provisions,  the 
presumption  of  the  lack  of  intention,  on  the 
part  of  the  Legislature,  to  overstep  the  lim- 
its of  its  power  and  do  violence  to  the  or- 
ganic law,  would  have  made  the  implication 
of  Intent  to  except  them  still  more  apparent 
The  courts  will  never  Impute  to  the  Legisla- 
ture intent  to  contravene  tbe  Constitution 
if  it  can  be  avoided,  and  it  can  always  be 
avoided,  if  there  is  no  language  in  the  stat- 
ute, expressing  intent  to  do  so,  and  effect 
consistent  with  tlie  limitations  of  legisla- 
tive power,  can  be  given  to  the  statute.  "The 
elementary  rule  Is  that  every  reasonable  con- 
struction must  be  resorted  to,  in  order  to 
save  a  statute  from  unconstitutionality.'' 
Mr.  Justice  \Vhite,  in  Hooper  v.  California, 
155  U.  S.  648,  15  Sup.  Ct  207,  39  L  Ed.  297. 
See,  also,  Parsons  v.  Bedford,  3  Pet  433,  7 
L  Ed.  732;  United  States  v.  Coombs,  12  Pet 
72,  9  L  Ed.  1004;  Brewer  v.  Blougher,  14 
Pet  178,  10  L  Ed.  408;  Grenada  County  v. 
Brogden,  112  U,  S.  261,  5  Sup.  Ct  125,  28  L. 
Ed.  704;  Presser  v.  Illinois,  116  U.  S.  252,  6 
Sup.  Ct  580,  29  L.  Ed.  615;  Life  Indem.  Co. 
V.  Jarman,  187  U.  S.  205,  23  Sup.  Ct  108,  47 
L.  Ed.  139;  Typewriter  Co.  v.  Piggott  60 
W.  Va.  532,  55  S.  E.  6G4;  Roby  v.  Sheppard, 
42  W.  Va.  286,  26  S.  E.  278;  Bridge  v.  Kana- 
wha County,  41  W.  Va.  658,  24  S.  B.  1002; 
State  V.  Workman,  35  W.  Va.  367,  14  S.  E. 
9,  14  L.  R.  A.  600;  Slack  v.  Jacob,  8  W.  Va. 
612;  Opinion  of  Justices,  41  N.  H.  553. 

Both  of  these  great  cardinal  rules  of  in- 
terpretation and  construction,  as  well  as 
many  otber  subsidiary  ones,  sustain  the  view 
that  the  Legislature,  in  passing  the  act  in- 
volved here,  never  intended  to  bar  or  impede 
resort  to  tbe  courts  for  judicial  inquiry  as  to 
the  reasonableness  and  constitutionality  of 
the  limitation  upon  transportation  rates. 
That  right  stands  upon  a  firmer  and  higher 
ground  than  is  afforded  by  the  common  law 
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or  any  statute.  Its  basis  Is  impregnable  and 
invulnerable,  being  the  Constitution  Itself. 
Whether  it  shall  be  preserved  Is  not  a  mat- 
ter of  legislative  discretion,  like  the  altera- 
tion of  a  statute  or  the  common  law.  It  is 
utterly  beyond  the  reach  of  legislative  pow- 
er, and  this  the  Legislature  is  conclusively 
presumed  to  have  known.  In  the  absence 
of  evidence  of  intention  to  obstruct,  impair, 
or  destroy  this  right,  apparent  on  the  face 
of  the  statute,  in  terms  expressly  declaring 
it  or  in  the  necessary  and  inevitable  force 
and  effect  of  the  act  # itself,  there  is  a  pre- 
sumption of  lack  of  Intent  to  do  so,  because 
it  is  separable  from  the  main  purpose  of  the 
act  and  a  well-established  common-law  right; 
and,  in  addition  to  this,  there  is  a  positive, 
mandatory  rule  of  construction,  commanding 
the  courts  not  to  impute  to  the  Legislature 
any  such  revolutionary  Intent  or  attempt  to 
exercise  tyrannical  power,  if  it  Is  possible  to 
give  the  statute  any  other  reasonable  inter- 
pretation, because  the  right  is  guaranteed  by 
the  Constitution,  beyond  the  power  of  legis- 
lative Interference  therewith. 

The  application  of  these  rules,  made  here, 
may  be  doubted  because  there  is  no  prece- 
dent for  them,  no  decision  in  which  it  has 
been  made  under  exactly  the  same  condi- 
tions, and  because  its  application  produces, 
in  practical  effect,  a  partial  suspension  of  a 
provision  of  the  act  without  any  express  af- 
firmative declaration  of  legislative  intent  to 
suspend  it  That  the  application  of  the  prin- 
ciple is  new  is  not  a  serious  objection.  The 
rules  of  construction  are  as  old  as  the  law. 
We  are  always  making  new  applications  of 
old  principles.  As  the  subject  now  under 
consideration  is  comparatively  new,  the  prec- 
edeats  directly  applicable  are  not  numerous. 
Some  old  or  new  principles  must  be  applied. 
Why  a  new,  rather  than  an  old?  Why  one 
old,  rather  than  another?  Why  not  those  we 
invoke,  rather  than  others,  »lf  the  result  of 
their  application  Is  more  just  to  the  Legis- 
lature and  the  general  public  than  that  of 
others  of  no  greater  dignity  would  be?  Why 
adopt  a  construction  that  will  wholly  or  par- 
tially destroy  the  statute  for  all  purposes, 
when  such  a  result  can  be  avoided  by  the 
application  of  well-settled  legal  principles? 
It  is  not  accurate  to  say  our  construction  of 
the  statute  results  in  a  suspension  of  the 
penal  clause  during  the  pendency  of  a  suit 
to  test  the  validity  of  the  act  In  legal  con- 
templation, the  act  remains  in  full  force,  the 
penal  clause  applying  to  all  other  railroads; 
but  the  pendency  of  the  suit  gives  the  com- 
plainant an  altered  status,  which  excepts  it 
from  the  operation  of  that  clause,  just  as  the 
oflacer,  arresting  a  mail  carrier  on  a  war- 
rant for  a  felony,  was  excepted  from  the  op- 
eration of  a  criminal  statute,  and  as  the  man 
who  broke  out  of  the  burning  jail  to  save 
his  life  was  excepted  from  the  operation  of 
the  statute  against  jail  breaking.  If  it  was 
the  intention  of  the  Legislature  that  this  ex- 


ception should  exist,  on  the  bringing  of  a 
suit  to  test  the  validity  of  the  act*  why 
should  not  the  courts  recognize  and  enforce 
it  just  af  they  recognize  and  enforce  the 
legislative  intent  in  other  cases,  whether  ex- 
press or  implied?  It  is  not  necessary  to  say 
the  penal  clause  is  suspended  during  the  pen- 
dency of  the  suit  It  suffices  to  say  it  is  not 
applicable  to  the  plaintiff  tn  such  a  suit,  be- 
cause the  Legislature  did  not  intend  it  to  ap- 
ply under  such  circumstances.  Until  the  suit 
Is  brought  the  railroad  company  concedes 
the  validity  of  the  act  and  has  shown  noth- 
ing against  it  It  has  not  sought  its  remedy 
nor  shown  that  it  is  entitled  to  any.  While 
it  maintains  this  attitude,  it  is  in  the  situa- 
tion in  which  the  Legislature  supposed  all 
railroads  would  ordinarily  remain.  It  was 
under  these  conditions,  therefore,  that  it  in- 
tended the  act  to  have  full  force  and  effect 
On  the  bringing  of  a  suit  to  test  the  reason- 
ableness of  the  act  in  its  operation  upon  any 
particular  railroad,  that  railroad  company 
assumes  a  new  and  exceptional  attitude  with 
which  the  Legislature  has  not  dealt  In  the 
view  of  the  Legislature,  in  passing  this  act, 
a  railroad  company  in  court  as  a  suitor,  con- 
testing the  validity  of  the  act  is  not  a 
railroad  company  out  of  court  acquiescing 
in,  or  obeying,  the  statute  or  deliberately 
violating  it  without  a  claim  of  justification. 
It  has  not  dealt  with  it  at  all  as  such  suit- 
or, but  only  with  it  as  a  railroad  company. 
This  altered  condition  of  things  is  not  men- 
tioned in  the  statute,  and  there  is  no'  expres- 
sion of  the  will  of  the  Legislature  on  the 
happening  thereof.  It  has  not  said  whether 
the  penal  clause  shall  apply  under  such  con- 
ditions or  not  It  could  not  apply  without 
interference  with  the  remedy.  Immunity 
from  obstruction  or  impairment  is  an  in- 
cident, an  essential  part,  of  the  remedy.  De- 
nial of  that  is  partial' denial  of  remedy.  As 
the  Legislature  has  said  nothing  on  the  sub- 
ject of  the  remedy,  the  rules  to  which  we 
have  adverted  say  we  must  presume  that  it 
did  not  inteiid  to  interfere  with  it.  It  did 
not  intend  to  deny  it  or  destroy  it  It  is 
just  as  easy  and  logical  to  say  it  did  not  in- 
tend to  impair  it  by  making  these  heavy 
penalties  applicable  daring  the  prosecution 
thereof,  and,  therefore,  did  not  intend  them 
to  apply  under  such  conditions;  and  this  is 
saying  no  more  than  has  been  judicially  de- 
clared in  other  cases.  If  a  thing  can  be 
wholly  excepted  from  the  terms  of  a  statute, 
by  Implication,  why  can  it  not  be  partially 
excepted?  Is  not  a  partial  exception  or  ex- 
clusion easier  of  accomplishment  than  a  total 
one?  If,  by  mere  implication,  the  Legisla- 
ture can  except  a  subject  from  the  operation 
of  its  terms  for  all  time,  why  can  it  not  so 
except  a  railroad  company  for  a  few  months? 
As  it  is  a  mere  matter  of  intention,  why  can- 
not a  big  thing  as  well  as  a  small  one  be 
excepted? 
While  there  Is  no  precedent  aa  we  tuaye 
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admitted,  for  our  application  of  the  rule  of 
construction,  tiiere  is  none  agrainst  it  On 
tbis  basis,  there  is  equality.  But  all  the 
considerations  upon  which  the  same  applica- 
tion is  made  in  other  cases  are  present  This 
weighs  very  heavily  in  favor  of  it  What 
stands  against  it?  First,  the  supposed  ad- 
judications to  the  contrary  in  Ex  parte  Young 
and  Wilcox  v.  Consolidated  Gas  Co.;  sec- 
ond, the  letter  of  the  statute;  and,  third, 
putting  it  into  effect  without  having  writ- 
ten the  exception  in  It  in  express  terms.  The 
adjudications  of  the  Supreme  Court  of  the 
United  States  do  not  touch  this  question.  It 
Is  not  mentioned  in  any  of  them  and  was 
not  even  suggested  by  counsel.  If  it  had 
been,  it  might  be  argued  with  plausibility 
that  the  two  decisions  referred  to  are  against 
our  view;  but,  as  it  was  not,  they  cannot  be 
considered  as  affecting  it  at  all.  This  is  a 
new  question.  The  effect  of  penalties  in  a 
statute  of  this  kind  was  never  discussed  in 
any  court  so  far  as  we  have  been  able  to 
find,  until  the  Cotting  Case  arose  in  183  U. 
S.,  22  Sup.  Ct,  46  Jj.  Ed.  In  that  there  was 
no  decision  upon  it  It  next  arose  In  the 
Young  Case,  and  the  court  seems  there  to 
have  declared  the  entire  statute  void.  From 
this  course,  that  court  deviated  when  the 
Willcox  Case  was  decided.  There,  the  penal 
clause  only  was  declared  void.  Whether,  in 
either  case,  the  court  Intended  to  hold  the 
statute  or  penal  clause  wholly  void  or  only 
partially  void,  it  does  not  indicate.  This 
analysis  of  those  decisions  amply  justifies 
the  view  that  the  federal  Supreme  Court 
has  not  yet  adopted  any  permanent  or  settled 
construction  of  such  a  statute.  In  the  very 
next  case  that  arises,  it  may  construe  such 
statutes  as  we  are  now  construing  them. 
While  the  letter  of  the  statute  is  against  our 
view,  we  have  shown  by  uniform  and  high 
authority  on  both  sides  of  the  Atlantic,  which 
need  not  be  re-cited,  that  this  is  not  by  any 
means  an  Insuperable  obstacle.  In  putting 
the  statute  into  effect  without  having  writ- 
ten this  exception  on  its  face,  the  Legifllaturc 
did  no  more  than  the  Congress  of  the  United 
States  did  in  the  case  of  the  statute  involved 
in  United  States  v.  Klrby.  That  statute 
ooond  Klrby  and  all  others  except  in  the 
event  of  an  altered  status  from  mere  citizen 
to  ofBlcer,  armed  with  a  warrant  for  the  mail 
carrier  on  a  charge  of  felony.  Before  that 
occurred,  it  applied  to  him;  while  It  lasted, 
it  did  not;  when  it  ceased,  it  did  again.  So, 
in  the  case  of  the  man  who  broke  out  of  jail 
to  escape  death  by  fire.  While  a  fugitive 
from  the  raging  deadly  fiames,  he  was  ex- 
cepted, but  neither  before  nor  afterwards. 
So,  in  the  case  of  the  barber  who  bled  a  sick 
man.  He  was  excepted  in  respect  to  his  acts 
as  a  surgeon,  but  as  to  them  only.  Iiikewise, 
while  a  railroad  company  maintains  in  good 
faith  the  status  of  a  suitor  in  a  proceeding 
to  ascertain  whether  a  statute  allows  a  fair 
return  on  its  investment,  it  Is  excepted,  but 


so  long  only;  not  before,  not  after.  Meta- 
phorically, it  is  then  a  fugitive  from  the  fire 
of  confiscation,  or  a  vindicator  of  law,  as- 
serting a  constitutional  right  or  a  surgeon 
relieving  an  abscess  in  the  body  politic. 
This  statute  did  not  go  into  effect  without 
the  exception.  The  latter  was  bom  with  it 
Is  a  part  of  it  and  has  accompanied  it  from 
the  moment  it  became  law.  The  perform- 
ance of  its  function  only  awaited  the  hap- 
pening of  the  event  for  which  it  was  design- 
ed, just  as  in  the  cases  of  Khrby  and  the 
ancient  prisoner.  These  perfect  parallels, 
withering  and  deadly  to  the  opposite  view, 
convince  us  that  this  exception  is  as  plain- 
ly, firmly,  and  effectually  a  part  of  the  stat- 
ute, although  by  implication  only,  as  if  it 
were  **wrlt  large"  on  the  very  face  thereof 
in  letters  of  steady  and  fadeless  light  So 
construed,  the  statute  does  not  Interfere  with 
the  remedy  of  the  complainant  in  the  slight- 
est degree  and  is  not  void  because  of  its  pro- 
vision for  penalties. 

Though  the  federal  Supreme  Court,  has 
not  80  far  as  we  have  been  able  to  find,  ei- 
ther adopted  or  rejected  the  process  of  rea- 
soning by  which  we  have  reached  our  con- 
clusion, there  are  judicial  expressions  in  its 
decisions  which  seeti^  to  embody  the  conclu- 
sion itself.  In  Railway  Co.  v.  Minnesota, 
134  U.  S.  418,  4&K  10  ^.up.  Ct  702^  703  (3a 
L.  Bd.  970),  Mr.  Justice  Miller,  in  a  concur- 
ring opinion,  said:  "But  until  the  judiciary 
has  been  appealed  to  declare  the  regulations 
made,  whether  by  the  Legislature  or  by  the 
commission,  voidable  for  the  reasons  men- 
tioned, the  tariff  of  rates  so  fixed  is  the  law 
of  the  land,  and  must  be  submitted  to  both 
by  the  carrier  and  the  parties  with  whom  he 
deals.  *  *  •  That  until  this  is  done  it  Is 
not  competent  for  each  individual  having 
dealings  with  the  carrying  corporation,  or 
for  the  corporation  with  regard  to  each  in- 
dividual who  demands  its  services,  to  raise 
a  contest  in  the  courts  over  the  question 
which  ought  to  be  settled  in  this  general 
and  conclusive  method."  In  some  of  the 
other  decisions  of  that  court,^this  doctrine  is 
reiterated. 

It  is  not  necessary  to  declare  the  penalty 
clause  wholly  void,  if  void  at  all,  but  only 
so  far  as  it  Interferes  with  the  remedy.  It  is 
clearly  separable  in  this  respect  as  well  as 
In  respect  to  its  connection  with  the  rate 
prescribing  clause.  An  insolvoicy  law,  void 
so  far  as  it  attempts  to  discharge  obligations 
created  before  its  passage,  is  valid  in  so  far 
as  its  operation  is  prospective.  Sturges  v. 
Crowninshield,  4  Wheat  122,  4  L.  Ed.  529. 
A  statute,  imposing  taxes  upon  all  merchan- 
dise transported,  is  valid  as  to  commerce 
wholly  within  the  state,  and  void  as  to  ar- 
ticles carried  through.  Into,  or  out  of  the 
state.  Railroad  Co.  v.  Pennsylvania.  15  Wall. 
232,  21  L.  Ed.  146.  A  statute,  authorizing 
state  coupons  to  be  received  for  all  taxes,  is 
not  altogether  void  because  certain  special 
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taxes  and  dues  are,  by  the  state  Constitntlon, 
required  to  be  paid  in  cash.  McCuUoch  v. 
Virginia,  172  U.  S.  102,  19  Sup.  Ct  134,  43 
L.  Ed.  382. 

It  Is  said  this  statute  makes  an  arbitrary 
classification  of  railroads  for  the  purposes 
of  regulation,  not  founded  upon  any  substan- 
tial difference  In  situation  or  circumstances, 
ur  any  reason  growing  out  of  such  dlfTerences, 
and  Is,  for  that  reason,  unconstitutional  on 
its  face.  In  view  of  controversy  as  to  what 
classification  is  made.  It  Is  necessary  to  de- 
termine this  question,  by  Interpreting  the 
statute,  before  entering  upon  an  inquiry  as 
to  the  effect  of  the  classification. 

The  Constitution  of  this  state  made  it  the 
duty  of  the  Legislature  to  pass  laws,  from 
time  to  time,  "applicable  to  all  railroad  cor- 
porations in  the  state,  establishing  reason- 
able maximum  rates  of  charges  for  the  trans- 
portation of  passengers  and  freight,  and  pro- 
viding for  the  correction  of  abuses,  the  pre- 
vention of  unjust  discrimination  between 
through  and  local  or  way  freight  and  pas- 
senger tariffs,  and  for  the  protection  of  the 
just  rights  of  the  public,*'  and  to  enforce 
such  laws  by  adequate  penalties.  Const,  art. 
1>,  §  9.  In  obedience  to  this  mandate,  the 
Legislature  passed,  on  December  27,  1873, 
chapter  227  of  the  Acts  of  1872-73,  classify- 
ing all  railroads,  according  to  their  gross  an- 
nual earnings  per  mile,  as  a  basis  for  the 
determination  of  maximum  passenger  rates, 
and  setting  maximum  limits  for  such  charges. 
It  also  classified  all  kinds  of  property  for 
the  purposes  of  transportation  and  fixed 
maximum  rates  of  compensation  for  Its  car- 
riage. It  was  made  expressly  applicable  to 
all  corporations,  companies,  public  carriers, 
or  individuals,  then  owning  or  operating,  or 
that  might  thereafter  own  or  operate,  any 
railroad  in  this  state.  It  contained  this  pro- 
vision, further  defining  a  railroad  for  the 
purposes  of  the  act:  "Whenever  any  rail- 
road corporation,  as  lessee  or  otherwise,  op- 
erates any  other  railroad  in  connection  with 
its  own  road,  the  provisions  of  this  act  as 
to  charges  for  carrying  freight  and  passen- 
gers shall  apply  to  such  other  road,  so  oper- 
ated. In  like  manner  as  if  the  same  were  a 
part  of  the  line  of  the  road  owned  by  the 
corporation  operating  the  same;  and  for  such 
purpose  all  lines  of  railroads  operated  by  the 
same  company  shall  be  considered  as  one 
and  the  same  road/'  Section  13  of  that  act 
provided  as  follows:  "This  act  shall  not  be 
held  to  apply  to  any  city  or  street  railroad." 
This  section  was  amended  by  chapter  42  of 
the  Acts  of  1885  so  as  to  read  as  follows: 
"This  act  shall  not  be  held  to  apply  to  any 
city  or  street  railroad,  or  to  any  railroad 
whose  entire  length  does  not  exceed  six 
miles.  But  In  no  case  shall  any  railroad 
charge  more  freight  or  fare,  than  is  author- 
ized by  its  charter;  and  in  no  case,  shall 
such  charges  be  unreasonable."  The  act  was 
not  otherwise  amended  or  affected  In  respect 


to  rates  or  classification,  until  the  passage 
of  the  chapter  now  under  consideration. 
This  act  says  all  railroad  corporations  or- 
ganized or  doing  business  in  this  state  under 
the  laws  or  authority  thereof  shall  be  limit- 
ed in  their  charges  for  the  transportation  of 
any  person  with  ordinary  baggage,  not  ex- 
ceeding 100  pounds  in  weight,  to  the  sum 
of  two  cents  per  mile,  or  fractional  part  of  a 
mile.  It  then  makes  some  exceptions,  relat- 
ing to  children  under  12  years  of  age  and 
passengers  boarding  trains  without  tickets^ 
and  proceeds  as  follows:  "And  provided* 
further,  that  nothing  in  this  act  shall  apply 
to  any  railroad  in  this  state  under  fifty  miles 
in  length  and  not  a  part  of,  or  under  the 
control,  management  or  operation  of  any  oth- 
er railroad,  over  fifty  miles  in  length,  operat- 
ing wholly  or  in  part  in  the  state."  This  Is 
followed  by  the  penal  clause  (section  2),  with 
a  further  proviso:  "That  nothing  contained 
in  this  act  shall  apply  to  electric  lines  and 
street  railways  owned  or  operated  in  this 
state.*'  The  repealing  clause  reads  as  fol- 
lows: **A11  acts  or  parts  of  acts  inconsistent 
herewith  are  hereby  repealed." 

As  it  is  urged  that  railroads  under  50  miles 
in  length  are  left  unregulated,  we  must  in- 
quire whether  this  new  act  repealed  all  for- 
mer legislation  relating  to  railroad  charges, 
or  only  so  much  thereof  as  la  inconsistent 
with  it  While  aU  classes  of  railroads  are 
mentioned  by  the  act,  It  does  not  prescribe 
any  rates  for  railroads  under  50  miles  in 
length  or  electric  lines  and  street  railways. 
It  is  a  rate  prescribing  act  That  Is  its  main 
purpose.  That  purpose  does  not  extend  to 
railroads  under  50  miles  in  length.  The  act 
contains  no  expression  of  intent  or  legisla- 
tive will  concerning  their  rates.  The  pre- 
scription of  rates  stops  with  railroads  50 
miles  long  and  over.  All  others  are  express- 
ly excepted  by  the  positive  and  emphatic 
declaration  that  nothing  in  the  act  shall  ap- 
ply to  them.  Its  interpretation  must  be  the 
same  as  if  it  had  said  all  railroad  corpora- 
tions organized  and  doing  business  in  this 
state  under  the  laws  or  authority  thereof, 
except  railroads  under  60  miles  In  length 
and  not  a  part  of,  or  under  the  control* 
management,  or  operation  of  any  other  rail- 
road, over  50  miles  In  length,  and  electric 
lines  and  street  railways  owned  or  operated 
in  this  state,  shall  be  limited  in  their  charges,^ 
etc.  That  is  the  substance  and  common 
sense  of  it  It  mentions  railroads  under  50 
miles  In  length  and  electric  lines  and  street 
railways,  not  for  the  purpose  of  bringing 
them  under  the  act,  but  to  except  them  from 
Its  operation.  Hence,  it  is  clear  the  legis- 
lation of  this  chapter  does  not  cover  the 
whole  subject-matter  of  former  leglsIatioQ 
concerning  Urates,  and,  for  that  redson,  cannot 
be  deemed  to  have  been  Intended  as  a  sub- 
stitute therefor.  An  essential  to  a  repeal 
by  implication,  under  the  rule  of  Interpreta- 
tion invoked,  is  that  the  new  statute  cover 
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the  entire  subject-matter  of  the  former,  or 
the  provision  thereof  to  which  it  applies. 
Grant  v.  Railroad  CJo.,  66  S.  B.  709;  State  v. 
Harden,  62  W.  Va.  313,  58  S.  B-  715,  60  S. 
K  394;  State  v.  Mines,  88  W.  Va.  125,  18 
S.  E.  470;  Herron  v.  Carson,  26  W.  Va.  62; 
Dls.  Columbia  v.  Hutton,  143  U.  8.  18,  12 
Sup.  Ct  369,  36  Lh  Ed.  60;  EScklofT  v.  Dis. 
Columbia.  135  U.  S.  240,  10  Sup.  Ct  752,  34 
L.  Ed.  120;  United  States  y.  Claflin,  97  U.  S. 
546,  24  L.  Ed.  1082.  This  act  does  repeal, 
by  implication,  so  much  of  the  former  legis- 
lation as  is  Inconsistent  therewith;  and,  as 
It  affects  only  a  partial  repeal,  inconsistency 
between  terms  and  clauses  determines  the 
extent  thereof.  Grant  v.  Railroad  Co.,  cited. 
If  the  new  act  were  a  substitute  for  the  old, 
inconsistency  in  this  narrow  sense  of  repug- 
nancy between  terms  would  not  be  the  test. 
The  question  would  turn  upon  inconsistency 
of  general  legislative  intent  respecting  the 
subject-matter.  State  v.  Harden;  Grant  v. 
Railroad  Co.  But,  as  we  have  shown,  that 
test  is  inapplicable  here  because  this  statute 
appears  not  to  have  been  intended  as  a  sub- 
stitute for  all  former  legislation  on  the  sub- 
ject, and  yet  It  is  not  confined  to  any  par- 
ticular section  or  provision.  It  partially  af- 
fects a  great  many  of  them,  but  probably 
does  not  extend  to  the  whole  of  any  of  them. 
The  repealing  clause  affects  former  legisla- 
tion only  in  so  far  as  it  is  Inconsistent  with 
the  provisions  of  the  new  act.  The  express 
repeal,  therefore,  is  no  more  extensive  than 
the  repeal  by  Implication  would  have  been, 
if  the  Legislature  bad  left  the  extent  of  the 
repeal  to  be  determined  by  the  general  rule 
of  construction.  This  act  is  in  form  an  in- 
dependent separate  act,  but  In  legal  effect, 
an  amendment  of  the  other  statutes  relating 
to  the  subject-matter  thereof,  In  existence  at 
the  date  of  its  passage.  The  intent  to  amend 
is  not  expressed  in  terms.  It  does  not  say 
the  act  of  1873,  as  amended  by  the  act  of 
1885,  is  hereby  amended;  but  that  is  neces- 
sarily implied,  for  it  Is  thrown  in  with  the 
mass  of  former  legislation  to  become  ef- 
fective and  operative  as  a  part  thereof  and 
displace  so  much  of  it  as  is  inconsistent  It 
is  therefore  an  amendment  by  implication, 
repealing  existing  laws  so  far,  and  only  so 
far,  as  it  is  inconsistent  therewith.  State  v. 
Mines,  38  W.  Va.  125,  18  S.  B.  470;  State  v. 
Cain,  8  W.  Va.  720;  Porqueran  v.  Donnally, 
7  W.  Va.  114;  Roby  v.  Sheppard,  42  W.  Va. 
286,  26  S.  E.  278;  Hogan  v.  Gulgon,  29  Grat 
(Va.)  705;  McConiha  v.  Guthrie,  21  W.  Va. 
134;  Lake  v.  State,  18  Fla.  501;  State  v. 
Gerhardt,  145  Ind.  439,  44  N.  E.  469.  33  L. 
R.  A.  313;  Smith  v.  Day,  39  Or.  531,  64  Pac. 
812,  65  Pac.  1055;  Lawrence  v.  Grambllng, 
13  S.  C.  120;  Nations  v.  State,  64  Ark.  407, 
43  S.  W.  306;  In  re  Boulter,  5  Wyo.  329,  40 
Pac.  520. 

This  construction  conceded  for  the  pur- 
poses of  argument,  It  is  next  insisted  that  it 
does  not  result  in  a  separation  of  railroads, 


other  than  electric  lines  and  street  railways, 
into  two  classes,  one  including  all  the  rail- 
roads 50  miles  long  and  over,  and  the  other 
all  roads  under  50  miles  in  loiigth,  because 
the  terms  of  the  proviso  negative  this  view. 
The  language  of  that  portion  of  the  act  is 
somewhat  inapt  Its  true  meaning  is  not  dis- 
closed by  mere  inspection.  It  excludes,  in 
terms,  every  railroad  under  50  miles  in 
length  and  not  a  part  of,  or  under  the  con- 
trol, management,  or  operation  of  any  other 
railroad  over  50  miles  in  length.  It  excludes, 
in  the  first  instance,  all  roads  under  50  miles 
in  length,  not  controlled  by  other  railroads. 
Then  it  seems  to  say  such  a  road  is  not  ex- 
cluded, even  though  controlled  by  another 
road,  unless  such  other  road  is  over  50  miles 
In  length.  Out  of  this  confusion  of  terms 
comes  the  contention  that  a  railroad  just  50 
miles  long  is  not  classified  at  all,  and  that 
any  number  of  railroads  under  50  miles  in 
length  may  be  connected  up  and  operated  to- 
gether and  still  not  brought  within  the  op- 
eration of  this  act  It  is  also  urged  that  it 
is  a  classification,  not  by  mileage,  but  by 
ownership  and  control  or  with  reference  to 
the  persons  who  own  and  control  railroads. 
Another  suggestion  is  that  the  ownership  by 
a  trunk  line  of  a  email  disconnected  railroad, 
lying,  it  may  be,  a  hundred  miles  away, 
would  be  brought  within  the  operation  of  the 
act  Tbe  basis  of  all  these  contentions  is 
the  phrase  "over  fifty  miles  long."  Of  course, 
some  effect  ought  to  be  given  to  these  words, 
because  the  Legislature  put  them  in  for  some 
purpose.  But  no  rule  of  construction  re- 
quires effect  to  be  given  to  them  according  to 
every  possible  meaning  they  may  have.  It 
sufi^ces  to  give  them  some  reasonaoie  effect. 
In  order  to  ascertain  the  function  they  were 
intended  to  perform,  we  may  examine  and 
consider  them  from  every  possible  standpoint 
In  other  words,  we  may  examine  the  whole 
clause  in  which  they  appear  as  well  as  the 
context,  including  the  previous  legislation 
on  the  subject,  analytically  and  syntactically, 
as  well  as  lexically.  The  act  of  1873,  which 
is  not  repealed,  but  only  amended,  by  this 
statute,  as  we  have  seen,  contains  a  clause 
saying  *'all  lines  of  railroad  operated  by 
the  same  company  shall  be  considered  as  one 
and  the  same  road"  for  the  purposes  of  the 
act  This  was  inclusive  language.  Having 
prescribed  rates  for  railroads,  the  Legisla- 
ture defined  railroads  for  the  purposes  of 
the  act,  by  saying  any  number  of  railroads 
operated  together  should  constitute  one.  The 
act  of  1907  was  Intended  to  cut  out  ^om  the 
operation  of  the  act  of  1873.  certain  rail- 
roads, by  making  the  act  in  terms  applicable. 
In  the  first  instance,  to  all  railroads,  and 
then  excluding  those  under  50  miles  long. 
The  proviso,  thereiore,  differs  in  form  from 
the  corresponding  provision  in  the  act  of 
1873 ;  it  being  exclusive,  while  the  latter  was 
Inclusive.  The  difference  in  form  was  neces- 
sitated by  the  plan  of  legislation  adopted, 
even  though  we  should  be  satisfied  the  Legi» 
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lature  intended  to  adhere  strictly  to  the  def- 
inition of  a  **railroad"  adopted  by  the  act  of 
1873.  The  difference  in  form  of  expression 
is  thus  accounted  for.  No  special  significance 
is  to  be  accorded  to  it  No  deviation  from 
the  principle  of  the  act  of  1878  can  be  fonnd- 
ed  on  It  A  railroad,  operated  in  connection 
with  another  railroad,  is  a  part  of  it,  and 
you  determine  the  length  of  the  railroad  by 
the  combined  length  of  all  of  Its  parts.  The 
act  of  1907  adheres  strictly  to  this  Idea,  ex- 
cluding nothing  except  railroads  under  50 
miles  in  length,  not  a  part  of,  or  imder  the 
control,  management,  or  operation  of  any 
other  railroad  over  50  miles  In  length.  Con- 
fessedly, if  a  railroad  is  over  50  miles  In 
length  and  operates  other  railroads  in  con- 
nection with  It,  they  all  constitute  one  rail- 
road, within  the  meaning  of  the  act  of  11K)7, 
as  they  did  under  the  act  of  1873. 

Let  us  suppose  now  the  Legislature  had 
stopped  by  saying  "nothing  in  this  act  shall 
apply  to  any  railroad  in  this  state  under  fifty 
miles  in  length."  This  would  have  left  all 
railroads  less  than  50  miles  long,  as  char- 
tered or  owned,  outside  of  the  act,  even 
though  operated  in  connection  with  other 
roads  subject  to  the  act  The  Legislature 
did  not  intend  this.  It  became  necessary, 
therefore,  to  qualify  this  language.  Suppose 
it  had  stopped,  in  the  effort  to  do  this,  by 
adding  "and  not  a  part  of,  or  under  the  con- 
trol, management  or  operation  of  any  other 
railroad."  The  purpose  of  the  Legislature 
would  still  have  been  defeated,  for  this  would 
have  subjected  to  the  operation  of  the  act 
every  railroad  controlled,  managed,  or  oper- 
ated by  any  other  railroad,  though  the  con- 
trolling road  and  the  road  controlled  should 
have  a  combined  mileage  of  less  than  50. 
For  Instance,  two  10-mile  roads  operated  to- 
gether would  have  been  brought  within  the 
act,  for  nothing  could  have  been  excepted, 
under  the  etrict  letter  thereof,  that  is  con- 
trolled, managed,  or  operated  by  another 
road.  In  view  of  this,  the  phrase  "over 
fifty  miles  In  length'*  was  put  in  to  qualify 
railroad.  It  was  absolutely  necessary  to  put 
something  in  to  prevent  every  short  rail- 
road, controlled  by  another  road,  from  fall- 
ing under  the  act  This  phrase  does  that 
It  qualifies  what  goes  before  so  as  to  except 
two  railroads  operated  together  and  having 
a  combined  mileage  of  less  than  50  miles. 
Reverse  the  process  and  examine  it  ana- 
lytically. Take  out  this  phrase,  and  you 
would  have  the  result  last  mentioned.  Take 
out  also  the  phrase  "and  not  a  part  of,  or  un- 
der the  control,  management  or  operation  of 
any  other  railroad."  Then  you  would  have  all 
short  railroads  excepted,  no  matter  by  whom 
controlled  or  how  operated.  In  this  latter 
case,  tod  many  railroads  are  excluded.  In 
the  other,  not  enough  are  excluded.  In  or- 
der to  make  the  division  exactly  as  the  Leg- 
islature Intended  It  the  phrase  **over  fifty 
miles  in  length"  was  added. 

Let    us    take    another    test      Read    the 


phrase  "not  a  part  of,  or  under  the  control, 
managemoit  or  operation,"  in  the  light  of  the 
act  of  1873  and  the  manifest  purpose  of  the 
act  of  1907.  If  one  is  under  the  control, 
management,  or  operation  of  another,  it  Is  a 
part  of  that  other.  Logically,  therefore,  this 
phrase  means  the  same  as  if  It  read  "not 
actually  a  part  of  any  other  railroad  or  con- 
structively a  part  thereof  by  reason  of  its 
being  under  its  control,  management  or  opera- 
tion." These  words,  "iinder  the  control,  man- 
agement or  operation,"  may  be  considered 
otherwise  than  according  to  their  ordinary 
meaning.  They  have  such  meaning:  as  the 
Legislature  Intended  them  to  have,  though 
it  may  deviate  from  the  definitions  found  in 
the  dictionary.  Their  meaning  is  to  be  as- 
certained from  the  connection  in  which  they 
are  used,  the  act  in  which  they  are  found,  its 
context,  and  the  mass  of  legislation  of  which 
they  form  a  part  In  form,  the  expressions 
are  alternative;  but,  in  meaning,  they  are 
apposltlve,  signifying  the  same  as  the  words 
"part  of."  This  proviso  excludes  any  rail- 
road under  50  miles  In  length  not  a  part  of 
any  other  railroad  over  50  miles  in  length. 
Now  what  does  "over  fifty  miles  in  length" 
apply  to?  The  road  of  which  another  is  a 
part  That  means  the  entire  road,  the  two 
parts,  or  all  the  parts  combined.  What  pre- 
cedes the  phrase  applies  to  the  component 
parts;  the  phrase  itself  to  the  whole.  The 
proviso,  therefore,  means  the  same  as  If  it 
had  been  written  "nothing  in  this  act  shall 
apply  to  any  railroad  in  this  state  under  fifty 
miles  in  length  and  not  a  part  of,  or  under 
the  control,  management  or  operation  of  any 
other  railroad  whose  entire  length  is  over 
fifty  miles."  To  Illustrate,  take  a  40-mile 
railroad,  operating  another  connecting  21>- 
mile  railroad.  Both  make  one  60-mlle  rail- 
road. The  20-mIle  road  is  not  a  part  of  the 
40-mlle  road,  but  It  is  a  part  of  the '60-mile 
road.  So  is  the  40-mile  road.  Each  is  a 
part  of  the  60-mile  road,  for  which  reason, 
neither  can  be  excluded.  For  the  purposes 
of  the  act  they  are  one  road.  The  act  deals 
with,  and  prescribes  rates  for,  railroads,  not 
as  chartered,  built,  owned,  or  named,  but  as 
carriers,  as  entitles  by  operation,  as  commer- 
cial instrumentalities,  as  revenue  producers. 
The  act  puts  the  same  rate  upon  all  as  it 
they  were  in  fact  one.  Therefore,  they  are 
necessarily  one  for  the  purposes  of  the  act 
Thus,  we  retain  the  phrase  and  give  it  an 
important  function  without  producing  any 
absurd  results  or  departing  from  the  man- 
ifest purpose  and  spirit  of  the  act  We  har- 
monize it  with  the  act  In  which  it  is  foand 
and  the  previous  legislation  thereby  amend- 
ed. It  is  the  duty  of  a  court  so  to  construe 
a  statute  as  to  avoid  absurd  and  Inconsist^it 
results,  if  possible.  It  is  bound  to  give  ef- 
fect to  every  word  in  a  statute  if  it  can  do 
so.  After  having  found  one  clear  purxKMse 
or  function  for  a  word,  phrase,  or  dause^  it 
is  not  bound  to  give  it  any  further  eSect,  and 
should  not  do  so,  if  inconsistenoy  or  a  de- 


w.v«.i 


COAL  &  COKE  RY.  CO.  T.  CONLBY. 


ess 


partnre  from  the  purpose  and  spirit  of  the 
leglslatlOD  would  resnlt  therefrom.  These 
propoeitlons  are  so  elementary  and  well 
known  that  citation  of  authority  therefor  is 
not  necessary. 

The  suggestion  that  ownership  or  control 
of  one  railroad  by  another,  when  they  are 
not  connected  and  (grated  together,  nor 
susceptihle  of  such  connection  and  operation, 
makes  them  one  within  the  meaning  of  the 
act,  is  likewise  contrary  to  the  spirit  and 
beyond  the  scope  thereof.  Such  an  interpre- 
tation is  not  within  its  reason  or  purpose, 
and,  therefore,  not  within  its  meaning.  The 
Legislature  must  be  regarded  as  having  pass^ 
ed  the  act,  in  view  of  existing  conditions  and 
methods  CKf  railroad  operation,  and  with  the 
intent  that  it  should  operate  in  harmony 
with  the  spirit  and  general  principles  of  ex- 
isting railroad  rate  legislation,  except  in  so 
far  as  the  contrary  is  expressed  in  terms  or 
by  necessary  implication.  There  is  not  a 
word  here  signifying  any  intent  to  depart 
from  the  general  principle  embodied  in  the 
act  of  1873,  concerning  the  oitity  of  a  rail- 
road for  the  purposes  of  the  act  It  made  in- 
to one  only  such  railroads  as  were  operated 
"in  connection"  With  one  another.  Intent 
to  change  this  settled  policy  must  rest  upon 
something  more,  in  an  amendatory  act,  than 
mere  inference,  surmise,  or  unnecessary  im- 
plication. If  the  act  of  1907  had  been  passed 
as  a  substitute  for  all  -former  law  on  the  sub- 
ject of  railroad  rates,  we  would  look  to  it 
alone  for  its  interpretation.  State  v.  Har- 
den, 62  W.  Va.  813,  58  S.  E.  715,'  60  S.  E.  31H; 
Grant  v.  Railroad  Co.,  66  S.  E.  709.  But  it 
was  not  so  passed.  It  is  a  mere  amendment, 
and  all  the  former  legislation  mdst  be  read 
in  connection  with  it,  to  ascertain  its  mean- 
ing and  effect  All  acts  in  pari  materia, 
whether  repealed  or  not,  may  be  considered 
for  such  purpose.  Daniel  y.  Slmms,  49  W. 
Va.  554,  39  S.  E.  690 ;  Forqueran  t.  Donnal- 
ly,  7  W.  Va.  114 ;  United  States  v.  Le  Bris, 
131  U.  S.  278,  7  Sup.  Ct  894,  30  L.  Ed.  946 ; 
Viterbo  v.  Priedlander,  120  U.  S.  707,  7  Sup. 
Ct.  962,  30  L.  Ed.  776.  This  is  more  especial- 
ly and  emphatically  true,  when  the  former 
acts  on  the  some  subject  are  not  wholly  re- 
pealed. They  are  not  only  to  be  considered 
as  reflecting  leglslatiye  intent  and  settled 
policy,  but  also  as  live,  operative,  and  efTect- 
ive  law  in  so  far  as  they  are  not  repealed, 
determining.  In  part,  the  meaning  of  the  new 
provision  by  their  force  and  effect,  for  both 
old  and  new  must  stand  and  operate  to- 
gether as  far  as  possible.  Independently  of 
this  view,  railroads  operated  together  are 
generally  regarded  as  one,  within  the  mean- 
ing of  rate-regulating  statutes,  which  do  not 
declare  them  to  be  so.  Hear  the  Interstate 
Commerce  Commission  on  this  subject:  *^hey 
are  feeders  to  the  main  lines  and  help  swell 
the  revenues  of  those  lines.  Their  profitable* 
ness  is  not  to  be  measured  solely  by  what 
they  earn  themselves,  but  by  the  Increase  of 
business  and  revenue  they  bring  to  the  main 


lines.  For  bookkeeping  purposes  It  is  proper 
enough  to  keep  their  accounts  separately,  but 
for  their  usefulness  to  the  system  of  which 
they  form  a  part,  these  accounts  are  slight 
evidence,  and  these  feeders  are  entitled  to  a 
much  larger  credit  A  selected  fractional 
part  of  any  great  railroad  might  be  taken, 
and  a  showing  made  by  an  apportionment  of 
earnings  and  cost  of  operation  and  fixed 
charges  that  it  is  unprofitable;  but  this 
would  furnish  no  indication  of  its  value  and 
profitableness  as  an  important  part  of  the 
whole  property.  Fbr  purposes  of  rates  the 
several  auxiliary  roads  should  not  be  looked 
upon  as  wholly  Independent  lines  which  may 
separately  establish  rates  looking  only  to  a 
satisfactory  ledger  account  of  each  separate 
road.  These  subordinate  and  branch  roads 
are,  for  all  purposes  of  control  and  opera- 
tion, parts  of  one  great  system."  Delaware 
State  Grange  v.  New  York,  etc.,  Ry.,  3  Interst. 
Com.  R.  554.  See,  also,  Beale  &  Wyman  on 
Railroad  Rate  Reg.  S§  441-466.  There  may 
be  some  exceptions,  but  this  is  undoubtedly 
the  general  rule. 

This  construction  of  the  statute  eliminates 
practically  all  of  the  special  grounds  upon 
which  the  classification  has  been  denounced 
as  being  arbitrary  and  discriminative,  leav- 
ing, as  the  principal  matter  for  determination 
in  this  connection,  the  inquiry  whether  a 
classification  by  road  mileage  is  arbitrary 
and  founded  upon  no  substantial  difference 
in  circumstances,  or  conditions  between  the 
two  classes,  calling  for  or  Justifying,  in  law, 
the  application  to  each  of  a  different  limita- 
tion upon  rates.  While  both  classes  are  en- 
gaged in  the  carrying  of  passengers  and 
freight,  it  is  obvious  that,  in  respect  to  the 
volume  of  business  done,  there  is  a  very  sub- 
stantial difference  between  them;  and  the 
relation  of  fixed  charges  to  the  volume  of 
business  in  all  commercial  and  industrial  en- 
terprises, giving  an  Immense  advantage  to 
large  concerns  over  smaller  ones,  is  a  fact 
forming  the  basis  of  a  well-established  rule 
or  principle,  determining  the  value  of  invest- 
ments and  dominating  the  policy  of  finan- 
ciers, promoters^  and  industrial  and  com- 
mercial operators.  In  a  well-organized  and 
efficiently  managed  concern,  doing  a  large 
volume  of  business,  the  fixed  charges,  as  well 
as  other  expenses,  compared  with  the  amount 
of  business  transacted  and  the  gross  income, 
are  proportionately  lower  than  those  of  a 
smaller  concern,  from  which  fact  a  larger 
net  income  is  a  necessary  sequence.  Besides^ 
this  is  comparatively  a  new  and  undeveloped 
state,  and  it  has  been  the  policy  of  the  Leg- 
islature, as  promotive  of  the  general  welfare, 
to  encourage  railroad  building.  Long  lines 
of  railroad  are  frequently  established  by  the 
union  of  a  number  of  short  ones.  Allowance 
to  independent  short  lines  of  a  higher  rate 
for  carriage  of  passengers  and  freight  tends 
to  encouj'age  construction  thereof,  the  ulti- 
mate establishment  by  their  union  of  lonit 
lines,  competing  with  others  already  in  op- 
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eratlon,  the  development  of  tbe  state's  re- 
sources, the  facilitation  of  commercial  and 
industrial  transactions,  reduction  of  fares  and 
freight,  and  the  public  convenience  and  com- 
fort. This  can  be  done  without  injustice  to 
established  roads.  These  short  new  roads 
are  seldom  competing  lines.  For  the  most 
part,  they  are  projected  and  built  into  un- 
developed sections  and  become  feeders  to 
the  trunk  lines,  even  though  not  owned  or 
controlled  by  them.  Viewed  in  this  light, 
their  encouragement  is  advantageous  to  the 
latter  and,  in  a  measure,  compensates  the 
losses  inflicted  upon  them  by  the  limitations 
Imposed  upon  their  rates.  As  soon  as  the 
short  lines  become  connected  up  with  others, 
80  as  to  become  50  miles  long,  or  pass  under 
the  control  of  other  roads  so  as  to  make  a 
line  or  system  50  miles  long,  these  advan- 
tages cease,  by  their  compulsory  entry  into 
the  class  of  long  roads.  These  short  roads 
are  substantially  distinguished  from  the  long 
ones,  as  a  class,  in  our  opinion,  by  (1)  their 
inability  to  earn  as  large  net  returns,  at  a 
given  rate,  as  the  others  by  reason  of  the 
relation  of  fixed  charges  to  volume  of  busi- 
ness; (2)  their  embryotic  state;  (3)  their  non- 
participation  or  slight  participation  in  the 
great  volume  of  interstate  and  through  busi- 
ness; (4)  the  •noncompetitive  character  of 
their  traffic;  (5)  their  subsidiary  relation  to 
long  roads  as  auxiliaries  and  developers ;  (6) 
considerations  of  public  policy  applicable  to 
them  as  pioneers  in  undeveloped  territory. 
We  are  at  liberty  to  presume  the  Legislature 
Imsed  its  classification  upon  some,  or  all,  of 
these  considerations.  That  they  are  sub- 
stantial and  inherent  in  the  very  nature  of 
the  subject-matter,  and  not  foreign  or  pre- 
textual,  is,  we  think,  clear  beyond  doubt 
The  Supreme  Court  of  the  United  States  has 
sustained  classifications  based  upon  no  great- 
er considerations  or  difiTerences  in  nature 
and  circumstances.  In  fact,  we  think  the 
basis  of  classification  in  this  statute  is  fully 
within  the  requirement  of  the  federal  deci- 
sions on  the  subject.  It  is  only  necessary 
that  a  substantial  distinction,  between  the 
two  classes  in  respect  to  conditions  and  cir- 
cumstances, should  exist.  On  ascertaining 
the  existence  of  a  real  and  substantial  ground 
for  distinction,  relating  to,  or  inherent  in, 
the  subject-matter,  and  having  some  reason- 
able relation  to  a  valid  legislative  purpose, 
respecting  the  same,  they  go  no  further.  Ev- 
erything else  is  left  to  the  discretion  of  the 
Legislature.  The  classification  will  not  be 
overthrown  for  lack  of  wisdom  or  expedi- 
ence. These  are  questions  wholly  within  the 
discretionary  power  of  the  Legislature,  with 
which  the  courts  cannot  interfere. 

In  Pacific  Express  Co.  v.  Seibert,  142  U.  S. 
389,  12  Sup.  Ct.  250,  85  L.  Ed.  1035,  a  clas- 
sification of  express  companies,  founded  upon 
a  difference  in  means  of  transportation,  one 
class  using  railroad  and  steamboat  com- 
panies under  contracts  of  hire,  and  the  other 
their  own  vehicles,  was  sustained  and  held 


not  to  make  an  invidious  discrimination.  In 
Western  Union  Telegraph  Go.  v.  Indiana, 
165  U.  S.  304,  17  Sup,  CL  345,  41  Ll  Ed.  725, 
a  statute,  providing  a  remedy  for  compelling 
certain  corporations  to  pay  their  taxes,  dif- 
ferent from  that  provided  in  respect  to  otlier 
persons  and  corporations,  was  sustained  un- 
der the  following  declaration  of  law:  *'In 
enforcing  the  collection  of  taxes  one  rule 
may  be  adopted  In  respect  of  the  admitted 
use  of  one  kind  of  property,  and  another  rule 
in  respect  of  the  admitted  use  of  another,  in 
order  that  all  may  be  compelled  to  contribute 
their  proper  share  to  the  burdens  of  govern- 
ment" This  right  of  classification  for  pur- 
poses of  remedy  rested  upon  the  dlff^ence 
between  these  corporations  and  almost  all 
other  kinds  of  companies  and  individuals  in 
respect  to  the  character  of  tangible  property 
used  by  them  and  the  public  inconv^iience 
resulting  from  the  compulsion  of  payment  of 
taxes  by  the  ordinary  process  of  distraint 
Chief  Justice  Fuller  said:  "The  Legislature 
had  deemed  it  the  wiser  course  to  leave  the 
method  of  coercing  payment  in  each  case  to 
the  flexible  Jurisdiction  of  a  court  of  chan- 
cery rather  than  to  prescribe  a  method  which 
might  be  suited  to  one  case  and  not  to  an- 
other." In  Railway  Co.  v.  May,  194  U.  »• 
267,  24  Sup.  Ct.  638,  48  L.  Ed.  »71,  a  stetute 
in  the  state  of  Texas^  imposing  a  penalty  of 
$25  on  railroad  companies  in  favor  of  the 
owners  of  farms  contiguous  to  railroads,  for 
allowing  Johnson  grass  or  the  Russian  thistle 
to  go  to  seed  upon  their  rights  of  way,  was 
sustained,  although  it  Imposed  no  penalty 
upon  other  persons  for  allowing  these  species 
of  vegetation  to  go  to  seed  on  their  property. 
Mr.  Justice  Holmes  said:  **It  would  have 
been  more  obviously  fair  to  extend  the  regu- 
lation at  least  to  highways.  But  it  may  have 
been  founds  for  all  that  we  know,  that  tbe 
seed  of  Johnson  grass  is  dropped  from  the 
cars  in  such  quantities  as  to  cause  special 
trouble.  It  may  be  that  the  neglected  strips 
occupied  by  railroads  afford  a  ground  where 
noxious  weeds  especially  flourish,  and  that 
whereas  self-interest  leads  the  owners  of 
farms  to  keep  down  pests,  the  railroad  com- 
panies have  done  nothing  In  a  matter  which 
concerns  their  neighbors  only."  In  Ozan 
Lnmber  Co.  v.  Bank,  207  U.  S.  251, 28  Sup.  Ct 
89, 52  L.  £2d.  195,  an  Arkansas  statute,  provid- 
ing that  all  notes  given  for  payment  of  pat- 
ented articles  must  show  that  they  were  so 
given,  aimed  principally  at  itinerant  venders 
of  patented  articles,  and  exempting,  from 
the  operation  thereof,  merchants  and  dealers 
who  sell  patented  articles  in  the  usual  course 
of  business,  was  upheld  as  resting  upon  fair 
reason.  The  classification  in  this  instance 
was  based  upon  nothing  more  substantial 
than  the  difference  between  an  itinerant  deal- 
er and  a  stationary  dealer,  and  the  presump- 
tion of  an  evil,  Incident  to  the  conduct  of 
the  business  of  the  former  class,  and  ascer- 
tained by  the  Legislature  not  to  characterize 
that  of  the  latter  clas&    In  Railway  Ooi.  ▼. 
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Seegers,  207  U.  S.  73,  28  Sup.  Ct  28,  52  L. 
Ed.  108,  a  South  Carolina  statute,  impoelng 
a  penalty  of  $50  on  all  common  carriers  for 
failure  to  adjust  damage  claims  within  40 
days,  was  upheld  as  to  Interstate  shipments ; 
the  court  saying  It  was  not  unconstitutional 
as  violative  of  the  fourteenth  amendment, 
and  neither  the  classification,  the  amount  of 
the  penalty,  nor  the  time  of  adjustment  be- 
ing beyond  the  power  of  the  state  to  deter- 
mine. It  was  also  held  that  the  equality 
clause  of  the  fourteenth  amendment  was  not 
violated  by  thus  putting  railroad  companies 
in  a  situation  different  from  that  allowed  to 
other  persona,  refusing  to  adjust  damage 
claims  within  a  short  time,  because  railroads 
were  engaged  in  business  of  a  special  and 
pulilic  character  and  could  do  this  better  and 
more  quickly  than  others.  In  Railroad  Co. 
V.  New  York,  165  U.  S.  628,  17  Sup.  Ct  418, 
41  li.  Ed.  858,  a  statute  declaring  it  unlaw- 
ful for  any  steam  railroad,  50  miles  long  and 
over,  doing  business  in  the  state  of  New 
York,  to  heat  Its  passei^ger  cars,  on  other 
than  mixed  trains  by  any  stove  or  furnace 
k^t  inside  of  the  car  or  suspended  there- 
from, was  regarded  as  resting  upon  a  suffi- 
cient ground  of  classification  and  sustained. 
Mr.  Justice  Harlan,  delivering  the  opinion, 
said:  "No  doubt  the  main  object  of  the  stat- 
ute was  to  provide  for  the  safety  of  passen- 
gers traveling  on  what  are  commonly  called 
trunk  or  through  lines,  connecting  distant 
or  populous  parts  of  the  country,  and  on 
which  the  perils  incident  to  traveling  are 
greater  than  on  short,  local  lines.  But,  as 
suggested  in  argument,  a  road  only  50  miles 
in  length  would  seldom  have  a  sleeping  car 
attached  to  its  trains;  and  passengers  trav- 
eling on  roads  of  that  kind  do  not  have  the 
apprehension  ordinarily  felt  by  imssengers 
on  trains  regularly  carrying  sleeping  cars  or 
having  many  passenger  coaches,  on  account 
of  the  burning  of  cars  In  case  of  their  de- 
railment or  in  case  of  collision.  In  any 
event,  there  is  no  such  discrimination  against 
companies  having  more  than  50  miles  of  road 
as  to  justify  the  contention  that  there  has 
been  a  denial  to  the  companies  named  in 
the  act  of  the  equal  protection  of  the  laws. 
The  statute  is  uniform  in  its  operation  upon 
all  railroad  companies  doing  business  in 
the  state  of  the  class  to  which  it  is  nwde 
applicable."  In  Dow  v.  Beldelman,  125  U. 
S.  680,  8  Sup.  Ct  1028,  31  L.  Ed.  841,  a  stat- 
ute of  the  state  of  Arkansas,  classifying  Its 
railroad  corporations  by  the  length  of  their 
lines,  and  fixing  a  dlfTerent  limit  of  the  rate 
of  passenger  fares  in  each  class,  was  held  not 
to  deny  to  any  corporation  the  equal  protec- 
tion of  the  laws,  within  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States.  In  that  case,  Mr.  Justice  Gray  said: 
"The  Legislature,  in  the  exercise  of  its  pow- 
er of  regulating  fares  and  freights,  may  clas- 
sify the  railroads  according  to  the  amount 
of  business  which  they  have  done  or  appear 
likely  to  do.    Whether  the  classification  shall 


be  according  to  the  amount  of  passengers 
and  freight  carried,  or  of  gross  or  net  earn- 
ings, during  a  previous  year,  or  according  to 
the  simpler  and  more  constant  test  of  the 
length  of  the  line  of  the  railroad,  is  a  mat- 
ter within  the  discretion  of  the  Legislature. 
If  the  same  rule  is  applied  to  all  railroads 
of  the  same  class,  there  is  no  violation  of 
the  constitutional  provision  securing  to  all 
the  equal  protection  of  the  laws." 

These  precedents  and  principles,  made  and 
declared  by  that  court  which*  stands  first 
and  supreme  as  an  expounder  of  the  Consti- 
tution, make  the  validity  of  the  classifica- 
tion of  railroads  by  the  length  of  their  lines 
perfectly  obvious  and  render  further  dis- 
cussion of  the  subject  useless.  The  classifi- 
cation made  is  clear  and  exact  under  our 
interpretation  of  the  statute,  and  all  roads  of 
the  same  class  are  affected  alike. 

Lack  of  sufiicient  ground  for  making  the 
act  applicable  to  roads  le3s  than  50  miles 
long,  controlled  or  operated  by  another  road, 
and  excepting  from  its  operation  railroads 
less  than  50  miles  long  not  so  controlled  and 
operated,  has  been  suggested.  Short  roads 
of  the  first  class,  tested  by  all  the  considera- 
tions applicable  to  the  question,  hereinbefore 
set  out,  properly  belong  to  the  long-road  class. 
In  operation,  management,  control,  and  func- 
tion, they  are  parts  of  the  long  railroads. 
They  are  controlled  by  the  same  general  of- 
ficers, so  as  to  avoid  the  necessity  of  the 
maintenance  of  a  separate  and  distinct  body 
of  officials.  The  addition  of  a  few  short 
branch  lines  to  a  through  line  adds  practical- 
ly nothing  to  the  cost  of  genei*al  management 
and  the  short  lines  so  connected  up  are  prac- 
tically relieved  of  that  burden.  The  same 
considerations  enter  largely  into  the  mattei 
of  equipment  maintenance,  and  other  bur- 
dens. Their  fixed  charges  are  greatly  re- 
duced, while  every  Independent  short  road 
must  maintain  its  own  corps  of  managing 
officers,  and  separate  equipment  and  repair 
shop.  So  there  is-  ample  ground  for  this 
classification. 

Exception  of  electric  lines  and  street  rail- 
ways is  also  relied  upon  as  constituting  an 
invidious  discrimination.  It  is  said  these 
and  six-mile  railroads  are  left  wholly  unreg- 
ulated. This  statement  is  erroneous.  Sec- 
tion 13  of  chapter  227  of  the  acts  of  1872-73 
limits  the  charges  of  such  railroads,  by  in- 
hibiting the  exaction  of  unreasonable  fares 
and  freights^  The  regulation  is  a  very  gen- 
eral one,  but  it  Is  a  regulation,  nevertheless. 
As  a  general  rule,  electric  lines  in  this  state 
are  mere  urban  and  interurban  local  lines, 
and  their  charges  are  far  below  those  of 
steam  railroada  In  most  Instances,  there 
is  a  good  and  sufficient  reason  for  failure, 
on  the  part  of  the  Legislature,  to  prescribe 
rates  for  them.  This  is,  or  may  be,  done 
by  the  cities  and  towns,  granting  the  fran- 
chises. They  are  so  obviously  and  essential- 
ly different  from  the  great  commercial- steam 
railroads,  that  the  right  of  tbe  Legislature 
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to  except  them  from  the  operation  of  this 
act  cannot  be  doubted.  It  Is  virtually  ad- 
mitted that,  in  the  present  state  of  electric 
railway  construction,  development,  and  oper- 
ation, such  railways  are  clearly  distinguish- 
able, in  character  and  function,  from  steam 
railroads;  but  It  is  urged  that  the  rapid 
development  of  electric  power  may  soon  re- 
place the  steam  locomotives  with  electric 
motors,  and  then  the  classification  would 
stand  on  nothing  more  than  a  difference  of 
motive  power,  which  would  be  wholly  insuffi- 
cient to  sustain  it  The  Legislature  never 
enacted  this  statute  with  a  view  to  its  op- 
eration under  such  conditions.  It  must  be 
tested  in  respect  to  legislative  intent  by  the 
conditions  existing  at  the  time.  Whether 
the  substitution  of  electric  motors  for  steam 
engines  on  the  great  trunk  lines  of  the  state 
would  except  them  from  the  operation  of 
the  statute  is  not  a  question  in  the  case  and 
need  not  be  decided.  Such  a  thing  may  never 
happen.  That  it  will  is  a  mere  matter  of 
speculation  and  surmise,  affording  no  ground 
for  alarm  on  the  part  of  railroad  companies, 
courts,  the  Legislature,  or  anybody  else.  If 
it  should  ever  occur,  power  will  be  found  in 
some  department  of  the  government  to  deal 
with  the  new  conditions  fairly  and  Justly. 

Nor  do  we  perceive  any  illegal  discrimina- 
tion in  the  establishment  of  an  inflexible 
rate  of  two  cents  a  mile  for  railroads  50 
miles  long  and  over,  and  a  variable  or  flex- 
ible rate,  based  on  gross  annual  earnings  for 
railroads  under  50  miles  In  length.  The  con- 
siderations that  justify  the  establishment  of 
one  rate  for  one  class  of  railroads  and  an- 
other rate  for  a  different  class,  uphold  the 
fixing  of  a  flat  rate  for  one  class  and  a  flex- 
ible rate  for  the  other.  This  does  not  enter 
Into  the  matter  of  classification  at  all.  The 
fixing  of  a  rate  for  each  class  of  railroads, 
after  a  proper  classification  has  been  made, 
is  a  separate  and  distinct  thing,  relating  to 
the  class  and  not  effecting  a  classification. 

Having  thus  considered  all  matters  relied 
upon  to  sustain  the  view  that  the  statute 
is  unconstitutional  on  its  face,  we  conclude 
that  it  does  not,  in  terms,  contravene  or 
violate  either  the  Constitution  of  this  state 
or  any  provision  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States.  In  the  consideration  thereof,  we 
have  been  impressed  with  a  strong  sense  of 
duty,  on  the  one  hand,  to  abstain  from  and 
avoid  any  arbitrary  or  Indefensible  conclu- 
sion, for  the  mere  purpose  of  sustaining  the 
Legislature,  and,  on  the  other,  to  laboriously 
and  earnestly  endeavor  to  uphold  and  sus- 
tain It  by  the  application  of  legal  principles, 
in  obedience  to  the  rule,  requiring  courts,  as 
constituting  a  co-ordinate  branch  of  the  state 
government,  to  uphold  the  work  of  the  Legis- 
lature, another  such  branch  thereof,  as  far 
as  tt  can  be  done,  consistently  with  law. 
This  rule  is  universal  in  its  recognition  and 
operation,  and  promotive,  in  Its  tendency,  of 
stability  of  government  and  maintenance  of 


confidence  '  and  respect  -  for  government,  on 
the  part  of  the  people.  It  Is  through  the 
Legislature  that  the  people  express  their 
will.  They  have  no  other  means  of  doing  so. 
Except  In  so  far  as  it  is  limited  by  constitu- 
tional provisions,  their  will,  so  expressed, 
should  be  respected  by  the  courts  as  law. 
As  the  restrictive  constitutional  provisions 
are  limitations  on  the  power  of  the  people, 
exerted  through  the  Legislature,  no  act  of 
that  body  ought  to  be  defeated  unless  it 
clearly  contravenes  such  limitations.  There- 
fore, every  doubt  of  the  validity  of  a  legis- 
lative act  should  always  be  resolved  In  its 
favor.  Every  court  says  this  is  its  sworn 
duty.  The  public  rightfully  expects  full  and 
painstaking  performance  thereof.  Hence,  its 
execration  and  denunciation  of  apparent  lack 
of  endeavor  to  work  out  such  a  result,  and  (^ 
the  opposite  result  when  not  justifiable  in 
public  estimation,  is  not  at  all  surprising; 
and  nothing  tends  more  strongly  to  public 
dissatisfaction  and  turbulence.  When  the 
courts  stop  with  the  overthrow  of  such  legis- 
lation as  cannot  be  sustained  upon  sound  le- 
gal principles,  the  dlsap]K)intment  to  the  great 
masses  of  the  people,  unlearned  in  the  law, 
is  sometimes  suflSdent  to  shake  the  confi- 
dence of  vast  bodies  of  citizens  in  the  integ- 
rity and  ^fidelity  of  the  courts  and  excite 
ridicule  of,  and  contempt  for,  the  Constitu- 
tion. This  tendency  of  such  decisions  to  the 
impairment  of  our  institutions  and  destruc- 
tion of  confidence  in  the  efficiency  and  justice 
of  popular  government  ought  to  impel  all 
courts  to  resort  to  every  possible  interpreta- 
tion and  construction  of  a  statute,  in  an  en- 
deavor to  reconcile  it  with  the  Constitution, 
before  declaring  it  void  as  in  confiict  there- 
with. Hasty  and  Inconsiderate  judicial  de- 
struction of  statutes  would  be  no  less  de- 
moralizing and  injurious  in  its  tendencies 
than  many  of  the  great  evils  of  this  age, 
for  the  suppression  of  which  all  law-abiding 
people  are  combining  their  efforts  every- 
where That  it  shall  have  no  place  among 
us  is,  in  our  opinion,  as  truly  the  wish  and 
desire  of  the  rich  as  of  the  poor,  of  the  rep- 
resentatives of  great  corporations  as  of  the 
citizen.  It  should  be,  for  they  have  perhaps 
more  to  lose  by  popular  discontent,  carried 
iixto  hostile,  predatory,  class  legislation,  like- 
ly to  result  from  public  dissatisfaction  with 
the  action  of  the  courts  and  the  Legislatare 
and  contempt  for  law,  than  others.  Such  a 
spirit  is  destructive  of  the  best  Interest  of 
all  classes. 

These  conclusions  subject  every  railroad  In 
the  state,  not  less  than  50  miles  long,  to  the 
passenger  rate  limitation,  prescribed  by  the 
act.  If,  in  the  case  of  any  particular  rail- 
road of  that  class,  this  rate-  of  two  cents  per 
mile  does  not  permit  compensation  for  the 
use  of  the  money  invested  in  it,  such  railroad 
has  a  just  cause  of  complaint  against  it  and 
a  right  to  be  relieved  from  the  operation 
thereof,  under  section  10  of  article  3  of  the 
Constitution  of  this  state  and  the  fourteenth 
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amendment  to  tbe  Constttntion  of  the  United 
States  each  inhibiting  deprivation  of  any 
person  of.  his  property  without  doe  process 
of  law,  and  also  under  the  guaranty  of  the 
equal  protection  of  the  laws  to  all  persons, 
afforded  by  the  latter.  The  taking  of  private 
proi>erty  for  public  purposes,  without  com- 
pensation to  the  owner  thereof.  Is  termed 
"confiscation/'  and  the  right  to  confiscate 
property  can  be  legally  exercised  only  against 
the  public  enemies,  as  a  military  measure. 
Citizens  are  protected  from  It  in  this  coun- 
try  by  the  constitutional  guaranties.  Just 
referred  to.  An  attempt  on  the  part  of  the 
state  to  take  the  corpus  of  a  citizen's  prop- 
erty for  public  use^  without  compensating 
him  therefor,  under  color  of  law,  is  a  void 
and  wrongful  act,  confiscatory  in  form  only, 
not  In  reality,  because  contrary  to  law,  but 
called  confiscatory  for  convenience.  As  the 
right  to  use  property  for  any  lawful  purpose 
to  the  extent  of  the  realization  therefrom  of 
a  return  or  reward,  commensurate  with  the 
reasonable  and  just  value  of  such  use.  Is 
an  element  of  property,  property  Itself  pro 
tanto,  since,  without  the  right  of  such  use. 
It  would  be  wholly  or  partially  valueless, 
according  to  the  extent  of  the  restraint  up- 
on its  use,  deprivation  of  the  use  thereof,  or 
denial  of  the  power  to  earn  such  reasonable 
and  Just  return  or  reward,  by  the  use  there- 
of, in  whole  or  in  part,  without  compensation 
therefor,  amounts  to  such  wrongful  taking 
thereof,  and,  therefore,  to  confiscation  within 
the  meaning  of  the  decisions  in  cases  of  this 
kind.  To  constitute  such  confiscation,  the 
,  taking  need  not  extend  to  the  corpus  of  the 
property  nor  total  deprivation  of  reward  for 
the  use  thereof.  If  the  law  renders  It  im- 
possible to  obtain  from  the  use  of  the  prop- 
erty a  reasonable  and  fair  return,  it  is  con- 
fiscatory in  its  oi)eratlon  and  effect,  though 
valid  on  its  face.  The  extent  of  such  depri- 
vation is  not  the  test  Whether  a  statute  is 
thus  confiscatory  does  not  depend  upon  the 
amount  it  takes,  in  viola tipn  of  the  Constitu- 
tion, or  the  extent  to  which  it  interferes 
with  the  right  of  use  of  property,  guaranteed 
by  the  organic  law.  It  is  void,  if  it  so  takes 
any  at  all  or  so  Interferes  to  any  extent  what- 
ever.. It  is  condemned,  not  by  the  extent 
of  the  pecuniary  Injury  wrought,  but  by  its 
transgression  of  constitutional  limits,  Its  in- 
vasion of  a  constitutional  right,  as  sacred 
to  corporations  as  to  the  humblest  citizen  of 
the  land,  and  Justly  so,  for  the  reason,  among 
others,  that  the  property  of  corporations  is 
In  fact  the  property  of  citizens,  and  the  law 
cannot  and  ought  not,  in' its  ultimate  results, 
to  favor  one  citizen  or  class  of  citizens  over 
another.  According  to  their  fkir  interpreta- 
tion and  Inevitable  force  and  effect,  the  fol- 
lowing decisions  undoubtedly  affirm  these 
propositions:  Wlllcox  ▼.  Consolidated  Gas 
Co.,  212  U.  S.  19,  29  Sup.  Ct  192,  63  L.  Ed. 
382 ;  Bx  parte  Young,  209  U.  S.  123,  28  Sup. 
Ct.  441,  52  L.  Ed.  714,  13  L.  R.  A.  (N.  S.) 
032;    San  Diego,  etc.,  Co.  v.  National  City, 


174  U.  S.  739,  19  Sup.  Ct  804,  43  Ll  Ed.  1154 ; 
Same  v.  Jasper,  189  U.  S.  439,  28  Sup.  Ct. 
571, 47  L.  Ed.  892 ;  City  of  KnoxvUle  v.  Knox- 
vllle  Water  Co.,  212  U.  S.  1,  29  Sup.  Ct  148, 
53  L.  Ed.  371;  Chicago,  etc.,  Co.  ▼.  Tompkins, 
176  U.  S.  167,  20  Sup.  Ct  386,  44  L.  Ed.  417 ; 
Smyth  V.  Ames,  169  U.  S.  466,  18  Sup.  dt 
418,  42  L.  Ed.  819;  Covington,  etc.,  Co.  v. 
Sandford,  164  U.  S.  57a  17  Sup.  Ct  198,  41 
L.  £}d.  560;  St  Louis,  etc.,  Co.  v.  Gill,  156  U. 
S.  649,  15  Sup.  Ct  484,  89  L.  Ed.  567;  Rea- 
gan T.  Loan  &  Trust  Co.,  154  U.  S.  369,  14 
Sup.  Ct  1047,  38  L.  Ed.  1014;  Chicago,  etc., 
Co.  V.  Minnesota,  134  U.  S.  418,  10  Sup.  Ct 
462,  702,  33  L.  Ed.  970. 

What  constitutes  a  fair  and  reasonable  re- 
turn for  the  use  of  Invested  capital  has 
never  been  definitely  settled  by  the  adoption 
of  any  particular  standard  for  all  purposes 
and  to  govern  under  all  conditions.  It  seems 
to  be  difficult  If  not  impossible,  to  lay  down 
any  rule  or  principle  that  will  operate  equi- 
tably and  Justly  under  all  circumstances.  Or- 
dinarily, the  return  generally  realized  upon 
similar  investments  in  the  locality  of  the  one 
under  consideration  is  deemed  fair  and  guar« 
anteed  to  the  investor,  and  the  estimate  is 
based  upon  the  amount  actually  invested  in 
good  faith ;  fictitious  valuations.  Indicated  by 
overissues  of  stocks  and  bonds,  not  repre- 
senting actual  money,  being  rejected.  Smyth 
V.  Ames,  169  U.  S.  466,  644,  18  Sup.  Ct  418, 
42  L.  Ed.  819;  Covington,  etc.,  Co.  v.  Sand- 
ford,  164  U.  S.  678,  17  Sup.  Ct  198,  41  L.  Ed. 
560;  Dow  v.  Betdelman,  126  U.  S.  680,  8 
Sup.  Ct  1028,  31  L.  Ed.  841;  Stanislaus 
County  V.  Canal  &  Irrigation  Co..  192  U.  S. 
201,  24  Sup.  Ct  241,  48  L.  Ed.  406;  Spring 
Valley  Water  Works  v.  Schottler,  110  U.  S. 
347,  4  Sup.  Ct  48,  28  L.  Ed.  173;  Railroad 
Com.  Cases,  116  U.  S.  307,  6  Sup.  Ct  334, 
388,  1191,  29  L.  Ed.  636.  The  mere  fact  that 
a  conx>ration  has  outstanding  bonds  and 
stocks  in  large  amounts,  on  which  the  hold- 
ers claim  interest  and  dividends,  is  by  no 
means  conclusive  of  tbe  value  of  the  property 
or  the  amount  actually  invested.  E}xorbitant 
rates  cannot  be  exacted  from  the  public  for 
the  sole  reason  that  persons  Interested  in  a 
corporation  have  contracted  with  it  and  with 
one  another  for  profits,  in  excess  of  that 
which  amounts  to  a  reasonable  and  fair  re- 
turn on  the  money  actually  Invested  or  the 
equivalent  of  the  actual  value  of  the  plant 
The  capitalization  or  actual  cost  may  far  ex- 
ceed the  utmost  value  of  the  company's  prop- 
erty, for  some  reason.  The  plant  may  have 
been  built  at  an  extravagant  and  wasteful 
cost  or  may  not  be  well  adapted  to  the  uses 
for  which  it  was  intended.  Under  exception- 
al and  peculiar  circumstances,  what  would 
be  ordinarily  a  reasonable  rate  of  profit  on 
the  entire  investment  is  disallowed,  as  being 
more  than  the  service  is  worth  to  the  public, 
and  therefore  unjust  to  it  If,  in  construc- 
tion or  purchase,  more  money  has  been  put 
into  a  plant  than  Is  required  for  one  ade- 
quate to  the  demands  of  the  community,  the 
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usual  return  on  such  Bum  would  be  more 
than  the  service  rendered  the  public  Is  worth. 
Both  the  public  and  the  public  service  in- 
vestor are  to  be  considered,  and  justice  done 
to  each.  Smyth  v.  Ames,  16^  U.  S.  466,  18 
Sup.  Ot  418,  42  li.  Ed.  819;  Covington,  etc., 
Co.  V.  Sandfopd,  164  U.  S.  578,  17  Sup.  Ct 
198,  41  Ll  Ed.  660;  San  Diego.,  etc.,  Co.  v. 
Jasper,  189  U.  S.  439,  23  Sup.  Ct  571,  47  L. 
Ed.  892. 

The  result  of  these  and  other  decisions  is 
that  almost  every  case  must  be  dealt  with  in 
the  light  of  its  own  peculiar  facts  and  cir- 
cumstances. It  being  Impossible  to  lay  down 
any  rule  for  invariable  application  to  all. 
In  reject  to  the  rate  of  compensation,  there 
ought  to  be  less  xmcertalnty;  but  as  to  it 
the  circumstances  of  each  case  seem  to  have 
some  bearing,  and,  besides,  what  is  said  on 
the  subject  is  often  somewliat  confused  with 
the  discussion  of  the  value.  This  is  especial- 
ly true  of  those  cases  in  which  the  value  of 
the  service  to  the  public  Is  discussed.  In  al- 
most every  case,  it  is  possible  to  begin  the 
discussion  from  the  standpoint  of  either  par- 
ty, or  to  begin  at  each  end  and  conclude  In 
the  middle.  However,  it  seems  to  be  gen- 
erally held  that,  in  the  absence  of  peculiar 
and  extraordinary  conditions,  such  as  a  more 
costly  plant  than  the  public  service  of  the 
community  requires,  or  the  erection  of  a 
plant  at  an  actual,  though  extravagant,  cost, 
or  the  purchase  of  one  at  an  exorbitant  or  in- 
flated price,  the  actual  amount  of  money  in- 
vested Is  to  be  taken  as  the  basis,  and  upon 
this  a  return  must  be  allowed  equivalent  to 
that  which  is  ordinarily  received  In  the  lo- 
cality in  which  the  business  is  done,  upon 
capital  invested  in  similar  enterprises.  In 
addition  to  this,  consideration  must  be  given 
to  the  nature  of  the  investment;  a  higher 
rate  being  regarded  as  justified  by  the  risk 
incident  to  a  hazardous  investment.  Prom 
this  it  Is  obvious  that  the  courts  have  not, 
and  cannot,  establish  any  particular  rate  for 
all  concerns,  all  classes  of  business,  and  all 
communities,  as  a  limit  upon  the  powers  of 
the  Legislature  to  regulate  it.  To  some  ex- 
tent, therefore,  every  case  must  stand  upon 
its  own  circumstances  in  respect  to  the  rate 
to  be  allowed  as  well  as  the  valuation  upon 
w^hich  it  is  to  be  calculated;  but  the  rate  is 
obviously  affected  in  a  lesser  degree  by  pe- 
culiar circumstances  than  the  valuation  to 
which  it  is  applicable.  As  we  have  said,  the 
courts  do  not  establish  rates;  the  extent  of 
their  power  is  to  nullify  rates,  when  found 
to  be  80  low  as  to  work  confiscation  of  prop- 
erty or  deprivation  of  the  equal  protection 
of  the  laws.  Wlllcox  v.  Gas  Co.,  212  U.  S. 
19,  29  Sup.  Ct.  192,  53  L.  Ed.  382;  Knox- 
vllle  V.  Water  Co.,  212  U.  S.  1,  29  Sup.  Ct 
148,  53  L.  Ed.  371;  Stanislaus  County  v. 
Water  Co.,  192  U.  S.  201,  24  Sup.  Ct  241, 
48  L.  Ed.  406;  Land  Co.  v.  Jasper,  189  U. 
S.  439,  23  Sup.  Ct.  571,  47  U  Ed.  892 ;  Rea- 
gan V.  Loan  &  Trust  Co.,  154  U.  S.  362,  14 
Sup.  Ct  1047,  38  L.  Ed.  1014. 


I  Before  discussing  the  allegations  of  the 
bill,  charging  confiscation  of  the  complain- 
ant's property,  in  the  sense  hereinbefore  de- 
fined, as  the  result  of  the  operation  of  the 
statute,  we  deem  it  advisable  to  make  some 
observations  concerning  the  practice  in  cases 
of  this  peculiar  and  exceptional  class.  The 
effect  of  such  a  suit  Is  to  give  the  complain- 
ant immunity  from  the  penalties  of  the  stat- 
ute, as  we  have  already  shown.  Until  the 
suit  is  brought,  it  is  a  railroad  or  other  pub- 
lic service  corporation,  carrying  passengers 
and  freight  or  performing  some  other  pub- 
lic service,  and  presumptively  bound  by  the 
statute,  the  penal  clause  as  well  as  the  rate 
prescribing  clause.  After  it  has  obtained  a 
standing  in  court,  its  status  is  entirely  dif- 
ferent. It  is  not  only  a  public  service  cor- 
poration, but  a  litigant,  contesting  the  valid- 
ity of  an  act  of  the  Legislature.  In  this  re- 
spect, it  differs  from  a  litigant  in  an  ordinary 
case.  To  obtain  such  great  advantages,  It 
ought  to  make  a  strong  case,  by  the  allega- 
tions of  its  bill,  and  the  suit  ought  to  be 
prosecuted  with  the  utmost  diligence.  It 
ought  not  to  be  accorded  such  a  status  upon 
its  mere  request,  nor  entertained  in  court 
upon  a  bill,  setting  up  nothing  more  than 
pretexts  as  ground  for  relief.  It  must  be  a 
litigant  in  good  faith.  As  the  operation  of 
the  statute  Is  partially  arrested— that  is,  to 
the  extent  of  the  penalty — ^the  suit  isAiould  be 
prosecuted  actively  and  diligently.  In  Rail- 
way Co.  V.  Tompkins,  176  U.  S.  167,  20  Sup. 
Ct  336,  44  L.  Ed.  417,  Mr.  Justice  Brewer 
said:  "It  is  not  a  light  matter  to  interfere 
with  the  legislation  of  a  state  In  respect  to  . 
the  prescribing  of  rates,  nor  a  light  matter  to 
permit  such  legislation  to  wreck  large  prop- 
erty Interests."  In  Ex  parte  Young.  209  U.  S. 
123,  28  Sup.  Ct  441,  52  L.  Ed.  714,  13  L.  R. 
A.  (N.  S.)  982,  the  court  declared,  in  effect, 
that  injunctions  against  the  enforcement  of 
a  state  rate  statute  should  not  be  granted  ex- 
cept in  a  case  reasonably  free  from  doubt 
Of  course,  the  general  rules  of  practice  ap- 
ply in  such  cases.  But  they  are  to  be  taken 
subject  to  the  principles  applicable  to  those 
cases  in  which  all  knowledge  on  the  subject- 
matter  of  the  litigation  is  in  the  possession 
of  the  complainant  As  in  these  cases,,  nei- 
ther the  citizen  nor  the  public  ofllcers  can 
have  any  knowledge  of  the  facts  involved; 
both  reason  and  principle  say  the  complain- 
ant. In  order  to  be  entertained,  should  set 
forth  the  facts  fully  and  make  a  complete 
case  for  relief  in  its  bill.  See,  also.  Railroad 
Com.  V.  Railway  Co.,  170  Fed.  225,  95  a  a 
A.  117. 

That  the  bill  in  this  case  complies  with 
these  requisites  is  not  seriously,  or,  at  least, 
plausibly  or  effectively,  questioned.  No  sub- 
stantial defect  therein  Is  pointed  out  It 
avers  an  actual  cost  of  transportation  of  pas- 
sengers in  excess  of  two  cents  per  mile.  Jt 
shows  the  revenue  from  passenger  traffic,  be- 
ginning with  June,  1907,  and  ending  with 
April,  1908,  was  $14,566.67  lesB  than  for  the 
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corresponding  period  in  the  previous  year» 
when  the  three-cent  rate  was  in  force,  al- 
though more  passengers  were  carried  in  said 
last  period,  and  says  passengers  were  carried 
at  a  loss  during  both  periods.  It  further 
avers  that  the  passenger  traffic  would  h^ye 
yielded  $55,458  more  for  the  year  ending 
June  80,  1908,  than  for  the  year  ending  June 
30, 1907,  if  the  complainant  had  been  permit- 
ted to  charge  three  cents  a  mile.  It  also 
shows  that  the  total  net  earnings  of  the  road 
from  both  passenger  and  freight  service,  for 
the  year  ending  June  30, 1908,  would  amount 
to  $74,238.84,  which  is  less  than  one  per  cent 
of  the  actual  cost  of  the  railroad,  shown  to 
have  been  $7,563,048.26,  including  an  item  of 
$635,305.88,  designated  "construction  inter- 
est." Exhibited  with  the  bill  are  statements 
showing  the  actual  cost  of  the  road,  its  stock 
and  bond  issues,  its  entire  receipts  and  dis- 
bursements, and  gross  and  net  income  for  the 
years  ending  June  80,  1906,  1907,  and  1908, 
its  comparative  monthly  passenger  revenue 
from  June,  1906,  to  April,  1907,  inclusive, 
under  the  three-cent  rate^  and  from  June^ 
1907,  to  April,  1908,  inclusive,  under  the  two- 
'Cent  rate,  and  a  comparative  statement  of 
monthly  passenger  revenue,  showing  what 
the  road  would  have  earned  under  the  three- 
cent  rate  from  June,  1907,  to  April,  1908,  in- 
clusive^ all  verified  by  the  oath  of  the  general 
auditor  of  the  company;  and  these  state- 
ments are  in  conformity  with  the  allegations 
•of  the  bill.  There  are  only  two  iteins  in  the 
statement  of  expenses  that  might  possibly 
Include  money  that  ought  not  to  be  deducted 
from  the  income  for  the  purposes  of  the  bill. 
They  are  the  items  designated  "maintenance 
of  way,"  amounting  to  $127,059.01,  and 
"maintenance  of  equipment,"  amounting  to 
$166,207.64.  Under  these  two  headings,  there 
might  be  included  the  cost  of  improvements 
upon  the  roadbed  and  track  and  of  new  or 
additional  rolling  stock.  It  is  easy  to  see 
how  a  railroad  company,  if  permitted  to  in- 
clude such  costs  in  what  are  designated  as 
expenses  of  maintenance  of  way  and  mainte- 
nance of  equipment,  and  other  improvements, 
could  absorb  all,  or  a  large  portion,  of  its 
earnings  in  the  cost  of  betterments  of  its 
property  and  be  in  a  position  in  almost  any 
year  to  say  it  is  not  earning  a  fair  return  on 
its  investment.  The  cost  of  betterments  is 
obviously  capital  invested,  and,  if  taken  out 
of  the  earnings  of  the  road,  ought  to  be  re- 
garded, for  the  purposes  of  a  case  of  this 
kind,  as  a  part  of  the  net  earnings.  Rail- 
road Oo.  V.  United  States,  99  U.  S.  402,  420, 
25  li.  Ed.  274.  It  is  not  properly  chargeable 
to  operating  expenses.  On  the  contrary,  it 
is  net  profit  earned.  Of  course,  the  railway 
company  may  do  what  it  pleases  with  its 
profits;  but  if  it  sees  fit  to  devote  them  to 
the  improvement  of  its  road,  or  the  build- 
ing of  branch  lines,  instead  of  declaring  divi- 
dends or  paying  interest  on  its  indebtedness. 
It  cannot  be  heard  to  say  it  has  not  earned 
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them.  Some  criticism  of  these  two  items  in 
the  statement  is  found  in  the  discussion  of 
both  the  bill  and  the  evidence ;  but  we  do  not 
think  the  court  could  say,  upon  the  demurrer 
to  the  bill,  in  view  of  the  amount  invested, 
that  they  are  out  of  proportion.  The  magni- 
tude of  the  cost  of  maintaining  a  new  rail- 
road in  a  mountainous  section  of  the  country, 
as  well  as  that  of  maintaining  the  efficiency 
of  rolling  stock,  is  obvious  to  all.  This  rail- 
road is  188  miles  long  and,  exclusive  of  roll- 
ing stock,  cost  something  over  $5,000,000, 
while  its  rolling  stock,  owned  and  leased, 
cost  something  over  $1,500,000.  For  10  months 
the  cost  of  maintenance  of  way  amounted  to 
only  about  2  per  cent  of  the  amount  invest- 
ed in  the  railroad,  and  of  maintenance  of 
equipment  to  only  about  11  per  cent  of  the 
value  of  the  rolling  stock.  The  charge  for 
general  expenses  is  comparatively  light,  be- 
ing only  $32,290.11  for  that  time.  It  is  im- 
possible that  extravagant  and  disproportion- 
ate sums  could  have  been  paid  out  of  this 
amount  to  general  officers  as  salaries  and  in 
discharge  of'  other  general  expenses. 

The  evidence  does  not  materially  change 
the  case  made  by  the  bill.  The  correctness 
of  the  items  we  have  been  discussing  seems 
not  to  have  been  seriously  challenged  by  the 
defendants.  At  any  rate,  it  is  not  successful- 
ly impeached.  Although  the  defendants  in- 
troduced an  expert  witness  who  examined, 
criticised,  and  analyzed  the  statements  ex- 
hibited with  the  bill  and  others  filed  with  the 
depositions  for  the  complainant,  he  did  not 
express  the  opinion  that  the  charge  for  oper- 
ating expenses  was  excessive^  or  that  the  es- 
timate or  statement  of  the  cost  of  the  road 
was  too  high.  On  the  subject  of  operating 
expenses,  he  said  the  percentage  thereof  to 
revenue,  for  all  of  the  roads  operated  in  the 
state  of  Ohio,  as  shown  by  the  report  of  the 
state  railroad  conmiissioner  of  that  state, 
was  70.  Exclusive  of  the  earnings  of  the 
Davis  Colliery  Company,  which  the  com- 
plainant holds  under  a  lease,  the  operating 
expenses  of  this  road  are  89  per  cent  of  its 
revenue,  and,  including  the  receipts  from  the 
Colliery  Company,  84  per  cent  This  is  high- 
er than  the  percentage  in  the  state  of  Ohio ; 
but  that  state  is  comparatively  level,  and  the 
percentage  basis  included  all  of  the  roads 
in  the  state,  the  old  as  well  as  the  new,  and 
by  far  the  greater  number  were  old  and  es- 
tablished roads,  and  the  witness  admitted 
that  conditions  obtaining  on  the  Coal  &  Coke 
Railroad  were  not  normal,  and  that  conditions 
of  that  sort  would  necessarily  make  a  higher 
percentage  of  cost  of  operation  to  revenue.  On 
the  subject  of  cost  of  construction,  he  said: 
"Of  course,  specific  cases  must  be  treated: 
but  nevertheless,  from  the  general  experi- 
ence, there  is  a  general  figure  which  is  fre- 
quently accepted  as  the  cost  for  rallroadv 
having  normal  physical  conditions  to  contend 
with  of  from  about  $27,000  to  $35,000  per 
mile  for  main  line,"  including  average  equip> 
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ment  He  then  foand,  from  the  statemoitB 
put  In  evidence  by  the  complainant,  that  the 
cost  of  this  road.  Including  equipment,  was 
about  $40,000  per  mile.  In  view  of  the  ab- 
normal conditions  on  said  railroad.  Indicated 
by  the  evidence  and  apparently  conceded, 
this  does  not  seem  to  be  an  extravagant  cost, 
and  the  witness  did  not  say  It  was. 

The  main  defense  Is  predicated,  not  on  al- 
leged incorrectness  of  the  plaintiff's  showing 
as  to  the  cost  of  the  road  and  the  amount  of 
Its  operating  expenses,  but  on  the  apportion- 
ment of  common  operating  expenses  between 
the  freight  and  passenger  departments.  That 
made  by  the  railway  company,  on  what  is 
known  as  the  "revenue  train  mileage"  basis, 
makes  a  far  less  favorable  showing  for  the 
passenger  business  than  the  ''car  mileage"  ba- 
sis. Insisted  upon  by  the  defendant  The  dif- 
ference is  very  great,  and  the  results  contra- 
dictory. From  June,  1906,  until  May,  1907, 
inclusive,  the  passenger  car  miles  amounted 
to  590,553,  and  the  freight  car  miles  to  2,528,- 
295.  From  June,  1907,  until  May,  1908,  iU' 
elusive,  the  difference  was  greater.  The  pas- 
senger revenue  train  miles  for  the  first  period 
amounted  to  195,721,  and  the  freight  to  153,- 
649,  and  an  apportionment  of  mixed  train 
mileage  brought  these  figures  up  to  189,777 
and  165,824,  respectively.  The  mixed  trains 
were  apportioned  on  the  basis  of  75  per  cent, 
for  freight  and  25  per  cent  for  passenger.  As 
the  freight  car  mileage  was  more  than  four 
times  that  of  the  passenger  car  mileage, 
while  'the  passenger  revenue  train  mileage 
exceeded  the  freight  revenue  train  mileage, 
it  is  obvious  that  an  apportionment  of  ex- 
penses on  the  latter  basis  would  make  a 
much  less  favorable  showing  for  passengers 
than  an  apportionment  on  the  former  basis, 
because  more  than  half  the  common  operat- 
ing expenses  would  have  to  be  charged 
against  the  passenger  revenue,  while,  on  the 
former  basis,  only  about  one-fifth  thereof 
would  be  charged  against  the  passenger  rev- 
enue. On  the  basis  adopted  by  the  complain- 
ant, the  cost  of  carrying  passengers  has  ex- 
ceeded the  revenue  upon  the  passenger  serv- 
ice. Two  statements  made  upon  the  basis 
adopted  by  the  defendants  show  different 
results.  According  to  ''Exhibit  C,**  the  net 
passenger  earnings  for  the  year  ending  May 
81,  1908,  are  estimated  to  have  amounted  to 
$1,632.66.  In  this,  from  13  to  25  per  cent  of 
the  operating  expenses  are  charged  to  the 
passenger  service  and  all  the  balance  to  the 
freight  service.  Defendants'  "Exhibit  X  1," 
made  upon  the  same  general  plan,  but  charg- 
ing to  the  passenger  service  from  13  to  20 
per  cent,  shows  net  passenger  earnings  for 
the  same  period  amounting  to  $18,624.41.  In 
each  case,  the  entire  net  earnings  amount  to 
$133,711.05.  Another  statement,  defendants' 
'^Exhibit  B,"  made  up  for  the  year  ending 
May  31,  1907,  shows  $3,163.75  as  the  net  pas- 
senger earnings  and  $167,976.46  as  the  total 
net  earnings.  The  relative  value  of  the  roll- 
ing stock  used  in  the  two  departments  of  the 


service,  subject  to  depreclatioii--^2264290.56 
for  passengers  and  $792,167.46  for  freight- 
seems  to  have  been  considered  also  in  mak- 
ing this  apportionment  Hence  two  known 
quantities  seem  to  favor,  while  one  opposes, 
it.  The  basis  adopted  by  the  complainant 
seems  to  have  been  used  by  the  federal  In- 
terstate Commerce  Commission  for  a  number 
of  years,  and  then  discontinued  without  the 
adoption  of  any  other,  for  the  reason  that  it 
is  not,  under  all  circumstances,  to  be  relied 
upon  as  producing  Just  results ;  but  this  does 
not  argue  that  the  other  would,  or  will,  be 
adopted.  Fortunately  for  us,  however,  it  Is 
unnecessary  to  adopt  either  for  the  purposes 
of  this  case^  as  will  be  shown ;  but  it  seems 
to  us  all  the  facts  disclosed  should  be  consid- 
ered, and  each  case  must  stand,  to  some  ex- 
tent, upon  its  own  facts  and  circumstances. 

None  of  these  statements  Include  any  divi« 
dends  on  stock  or  interest  on  bonds.  No  pay- 
ment of  either  dividends  or  interest  is  shown 
by  the  statement  of  expenses  paid;  but  the 
record  shows  a  statement  of  the  amount  nec- 
essary to  cover  interest  which  is  commented 
upon  in  the  briefs  as  being  unreasonable; 
but,  as  it  has  not  been  paid,  it  has  no  mate- 
rial bearing  upon  the  issue.  The  total  net 
earnings,  amounting  to  $133,711.05,  therefore, 
constitute  the  entire  fund  to  which  the  stodc- 
holders  and  bondholders  may  resort  for  prof- 
it on  their  investment  According  to  the 
most  favorable  estimate,  this  would  give  a 
return  of  less  than  2^  per  cent  on  the  mon- 
ey actually  invested  in  the  purchase  and  con- 
struction' of  the  road,  without  an  allowance  of 
interest  on  the  money  invested  during  the 
construction  period. 

The  apportionment  of  operating  expenses, 
on  the  basis  of  car  mileage,  was  adopted  by 
the  defendants  as  a  means  of  showing  earn- 
ings on  passenger  traffic  in  excess  of  the  cost 
thereof,  under  the  impression  that  tlie  dis- 
closure of  any  profit  at  all  on  that  branch 
of  tiie  complainant's  traffic  would  defeat  this 
bill.  If  it  is  a  correct  basis,  and  the  legal 
proposition  assumed  is  sound,  such  must  be 
the  result ;  but,  if  the  legal  proposition  is  un- 
sound, the  result  does  not  follow.  Relief 
sought  by  the  bill  is  not  based  solely  upon 
the  loss  sustained  in  the  carrying  of  pas- 
sengers. It  charges  lack  of  reasonable  com- 
pensation on  its  entire  traffic,  both  freight 
and  passenger,  due^  in  part,  to  the  limitation 
imposed  by  the  statute  upon  charges  for  car- 
rying passengers.  The  question  arising  upon 
this  charge  is  whether  less  than  2^  p^ 
cent,  assuming  the  correctness  of  the  cal- 
culations of  defendants'  expert  witness,  is 
reasonable  compensation.  If  it  Is  unreason- 
ably low,  the  deficiency  has  been,  in  part, 
produced  by  this  statute,  for  the  railroad 
company  would  liave  earned  more  money  on 
the  carriage  of  passengers,  but  for  its  inter- 
ference. In  Railway  Co.  v.  Dey  (O.  C.)  35 
Fed.  866,  1  L.  R,  A.  744,  decided  July  27. 
1888,  Mr.  Justice  Brewer  said:  "The  rule, 
therefore,  to  be  laid  down,  Is  this:    That 
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where  the  pr(^>eBed  rate  will  give  some  oom* 
pensatlon,  however  small,  to  the  owners  of 
the  railroad  property*  the  courts  Have  no 
power  to  Interfere.  Appeal  most  then  be 
made  to  the  Legislature  and  the  peopla  But 
where  the  rates  prescribed  will  not  pay  some 
compensation  to  the  owners,  then  it  is  the 
duty  of  the  courts  to  interfere  and  protect  the 
companies  from  such  rates.  Compensation 
Implies  three  things:  Payment  of  cost  of 
service,  interest  on  bonds,  and  then  some  div- 
idends." In  ascertaining  the  meaning  of  the 
court  in  that  case,  all  of  this  language  must 
be  considered.  While  it  says  the  courts  have 
no  power  to  interfere  as  long  as  some  com- 
pensation is  allowed,  it  does  not  mean  that 
only  the  cost  of  transportation  and  some  ad- 
ditional compensation  are  to  be  allowed  and 
nothing  more.  The  compensation  referred  to 
here  means  dividends,  for  he  proceeds  to  say 
that  compensation  implies  payment  of  cost 
of  service,  interest  on  bonds,  and  then  some 
dividends.  Proceeding  further,  this  eminent 
Judge  said:  'The  obligation  of  the  carrier 
to  the  passenger  and  the  shipper  requires  all 
these.  They  are  not  matters  which  the  car- 
rier can  dispense  with,  or  matters  whose  cost 
can  by  them  be  fixed.  They  may  not  employ 
poor  engineers,  whose  wages  would  be  low, 
but  must  employ  competent  engineers,  and 
pay  the  price  needed  to  obtain  them.  The 
same  rule  obtains  as  to  engines,  machinery, 
roadbed,  etc.,  and  it  may  be  doubted  whether 
even  the  Legislature,  with  all  its  power,  is 
competent  ixy  relieve  railroad  companies, 
whose  means  of  transportation  are  attended 
with  so  much  danger,  from  the  full  perform- 
ance of  this  obligation  to  the  public.  The 
fixed  charges  are  the  interest  on  the  bonds. 
This  must  be  paid,  for  otherwise  foreclosure 
would  follow^  and  the  interest  of  the  mort- 
gagor swept  out  of  existence.  The  property 
of  the  stockholders  cannot  be  destroyed  any 
more  than  the  property  of  the  bondholders. 
Each  has  a  fixed  vested  interest,  which  can- 
not be  taken  away." 

Now,  the  application  of  the  whole  of  this 
rulev  not  merely  a  single  phrase  or  sentence 
thereof,  emphatically  condemns  the  conten- 
tion of  the  defendants.  The  cost  of  this  road 
was  certainly  more  than  $6,000,000.  The  in- 
terest on  that  sum  at  6  per  cent,  would  be 
$860,000,  and,  at  5  per  cent  $300,000.  Bonds 
and  stocks  are  outstanding  against  it  for  a 
great  deal  more  than  $6,000,000.  The  net 
earnings  are  not  sufficient  to  pay  one-half  of 
the  interest  on  the  actual  cost  of  the  railroad. 
Literally. applied,  the  language  of  Mr.  Justice 
Brewer  would  permit  the  earning  of  enough 
money  to  pay  the  interest  on  the  entire  cost 
of  the  road,  if  it  were  represented  by  bonds. 
Can  it  make  any  possible  difference  that  the 
Investment  is  represented  in  other  forms  of 
security?  We  see  no.  reason  why  it  should. 
Some  of  the  cost  of  this  railroad  is  repre- 
sented by  bonds.  The  language  of  Mr.  Jus- 
tice Brewer  must  be  considered  in  the  light 
of  the  facts  disclosed  by  the  case  in  which  it 


was  used.  The  oost  of  the  road  was  largely 
represented  by  bond  issues  in  that  instance. 
While  he  makes  a  distinction  between  mort- 
gagees and  stockholders,  his  language  Is  not 
to  be  interpreted  as  indicating  that  a  reason- 
able return  on  the  money  invested  is  not 
guaranteed.  But,  if  It  could  be,  later  deci- 
sions of  the  Supreme  Court  of  the  United 
States  say  a  fair  return  on  the  investment 
must  be  allowed.  In  Smyth  v.  Ames,  169  U. 
S.  466,  18  Sup.  Ct  418,  42  L.  Bd.  819,  Mr. 
Justice  Harlan  said:  '*What  the  company  is 
entitled  to  ask  is  a  fair  return  upon  the  val- 
ue of  that  whi<di  it  employs  for  the  public 
convenience.  On  the  other  hand,  what  the 
public  is  entitled  to  demand  is  t3iat  no  more 
be  exacted  from  it  for  the  use  of  a  public 
highway  than  the  services  rendered  by  it  are 
reasonably  worth.*'  This  was  also  held  in 
Land  Co.  v.  National  City,  174  U.  S.  739,  19 
Sup.  Ot  804,  48  L.  Ed.  1154,  and  Laud  Co. 
v.  Jasper,  189  U.  S.  489,  28  Sup.  Ct  571,  47 
L.  Ed.  892.  In  Willcox  v.  Gas  Co.,  212  U.  S. 
19,  29  Sup.  Ct  192,  53  L.  Ed.  382,  Mr.  Justice 
Peckham  said:  *'0f  course,  there  is  always 
a  point  below  which  a  rate  could  not  be  re- 
duced and  at  the  same  time  permit  the  prop- 
er return  on  the  value  of  the  property ;  but 
it  is  equally  true  that  a  reduction  in  rate 
will  not  always  reduce  the  net  earnings.'' 
Again,  he  said:  ''Taking  all  facts  Into  con- 
sideration, we  concur  with  the  court  below 
on  this  question,  and  think  complainant  is 
entitled  to  6  per  cent  on  the  fair  value  of  its 
property  devoted  to  the  public  use.  •  •  • 
It  may  be,  as  already  suggested,  that  in 
many  cases  the  rates  objected  to  might  be  so 
low  that  there  could  be  no  reasonable  doubt 
of  their  inadequacy  upon  any  fair  estimate 
of  the  value  of  the  property.  In  such  event 
the  enforcem^it  of  the  rates  should  be  en- 
joined even  in  a  case  where  the  value  of  the 
property  depends  upon  the  value  to  be  assign- 
ed to  real  estate  by  the  evidence  of  experts.** 
All  of  this  comes  back  to  the  doctrine  ex- 
pressed in  the  original  and  leading  case  on 
the  subject  (Munn  v.  Illinois,  94  U.  S.  118, 
24  Lb  Ed.  77),  and  the  Ehigiish  principles  and 
precedents  upon  which  It  is  founded.  The 
state  only  intervenes  to  prohibit  arbitrary, 
excessive,  and  unreasonable  charges  for  pub* 
lie  services.  Private  property,  used  for  pub- 
lic purposes,  becomes  affected  with  a  public 
interest  The  owner  thereof  grants  to  the 
public  an  interest  in  its  use.  But  it  does  not 
cease  to  be  private  property,  nor  has  the 
state  any  power  of  limitation  upon  the  rates 
to  be  charged  l)eyond  that  of  preventing 
them  from  becoming  unreasonable  and  un- 
just Private  property  is  devoted  to  public 
uses  by  the  permission  and  upon  the  Invita- 
tion of  the  state.  Such  use  may  be  prohib- 
ited, no  doubt ;  but  to  permit  the  Legislature 
to  either  destroy  the  property  pr  deprive  the 
owner  of  his  interest  therein,  directly  or  in* 
directly,  would  be  a  violation  or  an  evasion 
of  the  constitutional  guaranties,  inhibiting 
the  taking  of  private  property  for  jmblic  use 
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wlthoqt  compensation  and  deprlTatlon  there- 
of without  due  process  of  law. 

This  right  to  a  fair  return  for  the  use  of 
Invested  capital,  such  as  is  generally  realized 
in  a  community  In  which  the  enterprise  Is 
located,  is  qualified,  as  we  have  shown,  by 
unusual  and  abnormal  conditions  when  they 
exist,  such  as  overcapitalization  or  a  more 
costly  plant  than  the  public  service  Justifies. 
None  of  these  circumstances  are  present  in 
this  case.  It  is  not  shown  that  the  raUroad 
has  any  fictitious  value  upon  which  it  asks 
a  return.  There  is  a  large  capitalization  in 
the  form  of  stocks  and  bonds,  but  that  is  not 
made  the  basis  of  this  application  for  relief. 
Nor  has  it  been  shown  that  the  road  and  its 
equipment  are  in  any  respect  beyond  the  re- 
quirements of  the  public  service.  The  only 
circumstance  of  this  kind  urged,  in  Justifica- 
tion of  the  low  rate,  is  the  newness  of  the 
road.  In  this  connection,  it  is  said  the  build- 
ers could  not  have  expected  the  usual  return 
upon  their  Investments  within  so  short  a  pe- 
riod of  time,  and  must  have  been  looking  to 
the  future  for  a  return  suflSciently  large  to 
reimburse  them  for  .the  losses  to  be  sustained 
during  the  first  few  years  of  operation.  We 
do  not  regard  this  view  as  being  well  found- 
ed. They  have  no  assurance  of  returns  in 
the  future,  in  excess  of  a  fair  return  on  their 
money  for  each  future  year.  Should  the  Leg- 
islature see  fit  to  Intervene,  on  behalf  of  the 
public,  future  rates  may  be  held  down  to  a 
fair  annual  return,  so  as  to  prevent  any  reim- 
bursement for  past  losses.  In  our  opinion,  the 
railroad  company  has  the  right  to  earn  rea- 
sonable compensation  for  the  use  of  its  prop- 
erty now.  If  it  can  do  so  without  imposing  un- 
reasonable rates  on  the  public,  rates  dispro- 
portionate to  the  value  of  the  service  render- 
ed. In  this  connection,  we  deem  it  Just  to  say 
that  the  service  of  this  railroad  may  be  worth 
more  to  the  traveling  public,  and  especially 
to  the  people  living  along  its  line,  under  the 
circumstances,  than  the  service  of  some  oth- 
er railroad,  differently  situated.  The  build- 
ing thereof  enabled  them  to  travel  to,  from, 
and  through  the  section  of  country  traversed 
by  it  much  more  cheaply  than  liiey  could  oth- 
erwise have  done.  The  railroad  has  displac- 
ed the  horse,  carriage,  and  wagon,  and  great- 
ly reduced  the  expense  of  travel  and  tranch 
portation,  as  well  as  contributed  to  the  con- 
venience of  the  people  and  added  value  to  all 
the  property  of  that  part  of  the  state.  This, 
it  seems  to  us,  is  a  circumstance  that  ought 
to  weigh  heavily  on  the  question,  whether  a 
particular  rate  is  Just  to  the  public  as  well 
as  fair  to  the  carrier.  We  hold,  therefore, 
that  the  newness  of  this  road  is  not  a  cir- 
cumstance Justifying  reduction  of  the  rate 
below  what  will  produce  a  reasonable  com- 
pensation for  the  use  of  the  money  invested. 

This  being  true,  and  the  complainant  hav- 
ing earned  practically  nothing  on  its  pas- 
senger traffic,  above  cost  of  transportation, 
and  less  than  2%  per  cent  of  its  investment 
on  its  entire  traffic,  and  it  further  appearing 


that  larger  earnings  from  passenger  traffic 
would  have  been  realized,  but  for  the  opera- 
tion of  this  statute,  we  are  clearly  of  the  opin- 
ion that  it  is  confiscatory  in  its  effect  upon 
this  railroad.  On  the  basis  of  apportionment 
adopted  by  the  complainant,  which  seems  to 
be  better  sustained .  than  that  of  the  defend- 
ants, there  has  been  an  actual  loss  on  the 
passenger  traffic  One  statement  of  the  de- 
fendants shows  a  mere  bagatelle  of  profit, 
$1,632.66.  This  is  the  best  showing  that  can 
be  made  in  favor  of  the  statute.  The  other 
one  is  manifestly  unfair  and  unjust. 

Having  concluded,  as  above  indicated,  that 
the  act  of  1907,  limiting  passenger  fares  on 
complainant's  railroad  to  two  cents  a  mile, 
is  unconstitutional  in  its  operation  and  effect 
upon  said  company,  because  it  reduces,  or 
compulsorily  contributes  to  the  reduction  of, 
the  net  earnings  below  the  point  of  reason- 
able remuneration,  it  becomes  necessary  to 
determine  what  shall  be  the  final  disposition 
of  the  case.  Shall  the  decree,  as  pronounced 
in  the  court  below,  based  upon  the  assump- 
tion of  total  invalidity,  enjoining  enforce- 
ment of  the  act  unconditionally  and  without 
limitation  as  to  time,  be  affirmed,  or  should 
it  be  so  modified  as  to  give  leave  to  the  de- 
fendants and  their  successors  in  office  to 
move  for  a  vacation  thereof.  In  case  it  shall 
happen,  at  any  time  in  the  future,  or  even 
now,  that  the  earnings  will  be  sufficient,  un- 
der the  operation  of  this  act,  to  amount  to 
reasonable  and  Just  compensation?  If  the 
latter  course  is  Justified  by  the  general  prin- 
ciples of  equity  procedure,  it  becomes  neces^ 
sary  to  inquire  whether  the  defendants,  on 
the  happening  of  such  an  event,  have  any  in- 
terest in  the  matter  in  controversy,  for,  with- 
out an  interest  or  right  of  some  sort,  they 
have  no  standing  in  court.  Justifying  a  re* 
quest  for  relief.  We  have  seen  that,  for  the 
purposes  of  this  case,  they  are  not  represent- 
atives of  the  state,  as  long  as  the  statute  is 
unconstitutional,  for,  in  attempting  to  en- 
force it,  they  are  acting  without  authority 
of  the  state.  But  it  does  not  follow  that,  un- 
der different  conditions,  making  the  act  valid 
in  its  operation,  they  would  not  have  the 
right  to  sue  or  otherwise  proceed.  They  then 
become  vested  with  authority.  They  then 
represent  the  state,  and  their  acts  are  not  un- 
lawful. Moreover,  the  right  of  the  state  to 
sue  is  not  impeded  or  obstructed  by  any  con- 
stitutional inhibition.  Only  suits  against  the 
state  are  prohibited.  Hence,  we  think  there 
is  no  impediment  to  such  action  on  the  part 
of  the  defendants,  either  statutory  or  consti- 
tutional, if  they  should  see  fit  to  ask  a  vaca- 
tion of  this  decree;  nor  is  there  any  reason 
why  it  should  not  be  vacated,  if  it  shall  ap- 
pear that  the  act  is  no  longer  confiscatory  in 
its  operation  and  effect  On  the  question  of 
procedure,  we  are  not  without  precedent  In 
Robinson  v.  Edgell,  57  W.  Va.  157,  49  S.  B. 
1027,  tihe  purpose  of  the  suit  was  enforce- 
ment of  a  covenant,  restricting  the  use  of 
real  property,  and  the  relief  asked  was  grant* 
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ed;  but,  on  the  subject  of  future  rights,  we 
said:  "The  injunction  will  be  perpetuated  sub- 
ject to  the  right,  in  the  defendants  and  their 
assigns,  to  have  the  same  hereafter  dissolved 
for  any  sufficient  cause  that  may  be  shown. 
As  has  been  stated,  the  jurisdiction  invoked  is 
purely  equitable  and  discretionary,  and  its 
exercise  will  extend  no  further  than  equity, 
conscience,  and  Justice  demand.  Therefore, 
the  condition  is  put  into  the  decree  so  that, 
in  the  event  of  such  changes  in  the  future, 
or  such  conduct  on  the  part  of  the  grantor 
and  those  claiming  under  him,  as  would 
make  the  burden  of  the  restriction  inequitable 
and  oppressive,  the  coercive  power  of  the 
court  may  be  withdrawn  and  the  parties  left 
to  the  pursuit  of  such  legal  remedies  as  they 
may  have.'*  See,  also,  Winnipesaukee  Ass'n 
V.  Gordon,  63  N.  H.  505,  3  Atl.  426.  In  the 
leading  case  of  Smyth  v.  Ames,  169  U.  S. 
4G6,  18  Sup.  Ct.  418,  42  L.  Ed.  819,  the  action 
of  the  circuit  court,  in  providing,  in  its  final 
decree,  that  the  defendants  might,  "when  the 
circumstances  have  changed  so  that  the  rates 
fixed  in  the  said  act  of  1893  shall  yield  to  the 
said  companies  reasonable  compensation  for 
the  services  aforesaid,"  apply  to  the  court, 
by  bill  or  otherwise  as  they  might  be  advis- 
ed for  a  further  order  in  that  behalf,  was 
approved  by  the  Supreme  Court,  and  that 
court  said  it  would  be  the  duty  of  the  lower 
court,  In  that  event,  to  discharge  the  injunc- 
tion and  make  any  order  necessary  to  remove 
any  obstruction  placed  in  the  way  of  the  en- 
forcement of  the  statute  by  the  decrees  ap- 
pealed from. 

The  error  of  the  trial  court,  in  failing  to 
make  this  provision,  results,  as  we  have  in- 
dicated, from  its  erroneous  conclusion  con- 
cerning the  character  of  the  statute  as  dis- 
closed by  its  terms.  Declaring  it  unconsti- 
tutional on  its  face,  the  decree  perpetually 
enjoined  and  restrained  the  defendants  from 
enforcing  said  act  against  the  complainant, 
its  officers,  agents,  and  servants,  and  from 
prosecuting,  or  attempting  to  prosecute,  in- 
dictments against  It,  as  well  as  all  civil  and 
other  criminal  proceedings  for  violation  of 
the  act.  The  two  parts  are  consistent,  but 
the  premise  for  the  second  partially  falls. 
It  also  enjoined  all  other  persons  from  like 
proceedings,  though  the  Attorney  Qeneral 
and  prosecuting  attorney  of  Kanawha  coun- 
ty were  the  only  persons  made  defendants 
to  the  bin.  It  should  have  been  limited  to 
the  defendants,  since  no  other  persons  were 
parties  or  in  any  wise  bound  by  the  de- 
cree. It  should  also  have  saved  to  the  de- 
fendants the  right  to  move,  at  any  time,  for  a 
vacation  thereof,  and  to  have  the  same  vacat- 
ed, whenever  It  shall  be  made  to  appear  that 
the  act  is  no  longer  confiscatory  in  its  opera- 
tion. In  so  far  as  it  declares  the  statute  void 
on  its  face  and  purports  to  enjoin  persons  not 
parties  to  the  suit,  it  will  be  revers^d  and  an- 
nulled. In  so  far  as  it  declares  the  statute 
confiscatory  in  Its  operation  and  effect,  as  ap- 
plied to  the  complainant,  and  enjoins  the  de- 


fendants from  proceeding  against  it,  and  al- 
lows costs  against  them,  it  will  be  modified 
by  the  insertion  of  a  clause,  saving  to  the  de- 
fendants the  right  to  institute,  in  the  circuit 
court  of  Kanawha  county*  at  any  time,  any 

,  proper  proceeding  for  vacation  thereof,  aild, 
as  80  modified,  this  portion  of  it  will  be  af- 

I  firmed ;  all  of  which  will  be  certified  to  the 
circuit  court  of  Kanawha  county. 

The  appellants  will  be  allowed  costs  here. 
In  the  court  below,  the  statute  was  held  void 
on  its  face,  and  the  injunction,  accordingly, 
made  perpetual.  In  these  respects  we  have 
altered  the  decree  so  as  to  bring  forth  vast- 
ly different  results.  Hence,  the  appellants 
substantially  prevail  In  this  court 

ROBINSON,  P.  The  act  is  constitutional 
as  to  every  railroad  that  may  earn  a  just 
return  under  it.  The  conclusions  announced 
in  the  opinion  of  Judge  POFFENBARQER 
have  my  concurrence. 

I 

!  BRANNON,  J.  I  concur  in  the  decree  hold- 
ing the  act  in  its  application  to  the  Coal 
&  Coke  Railway  Company,  unconstitutional 
as  confiscatory  in  limiting  the  rate  so  low  as 
not  to  allow  a  fair  return  on  the  cost  of  the 
railroad,  the  capital  invested  in  it.  But  I  do 
not  agree  to  all  the  foregoing  opinion.  Upon 
the  question  whether  the  act  is  violative  of 
the  fourteenth  amendment  this  court  must 
follow  the  national  Supreme  Court  That 
court  has  settled  it  that  where  the  penalties 
for  violation  of  a  rate  act  are  so  severe  that 
they  Intimidate  the  railroad  company  from 
appealing  to  the  courts  for  relief,  from  fear 
of  ruin,  from  multiplied  penalties  pending 
litigation  to  test  the  act  It  deprives  the  com- 
pany of  property  without  due  process  of  law, 
and  denies  the  equal  protection  of  the  law  by 
shutting  them  out  from  the  courts.  Ex  parte 
Young,  209  U.  S.  123,  28  Sup.  Ct  441,  52 
L.  Ed.  714, 13  L.  R.  A.  (N.  S  )  932 ;  WlUcox  T. 
Consol.  Gas  Co.,  212  U.  S.  19,  29  Sup.  Ct  192, 
53  L.'Ed.  382;  Beale  &  Wyman,  Rate  Regu.  S9 
351. 382.  Now,  let  a  school  boy  take  pencil  and 
slate,  and  he  wUl  tell  us  what  the  total  penal- 
ties would  come  to  against  this  railroad  com- 
pany in  only  a  few  months*  litigation  at  |50 
for  each  ticket  His  figures  would  show  ruin, 
bankruptcy,  confiscation,  to  the  company.  But 
the  act  allows  any  penalty  up  to  1500  per  pas- 
senger. What  the  total  at  $100?  At  $150?  At 
$200?  Colossal  wreck!  This  shows  the  penalty 
section  void  under  the  fourteenth  amendment 
by  those  cases.  The  same  line  of  reasoning 
would  say  that  it  violates  the  state  Constitu- 
tion (article  3,  %  10),  that  no  person  shall  be 
deprived  of  property  without  due  process  of 
law.  Then  there  is  section  5,  same  article: 
"Excessive  fines  shall  not  be  imposed."  To 
think  of  a  fine  of  $500  for  an  overcharge  of 
a  few  cents  for  a  passage  ticket!  To  think 
of  multitudes  of  fines  being  imposed !  An  or- 
dinary offender  may  incur  one  or  two  or 
three  or  a  half  dozen  penalties ;  he  can  quit 
But  a  railroad  company  must  go  on  to  save 
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its  charter  from  nonuser,  and  Bave  It  from 
suit  after  suit  for  failure  to  carry,  and  per- 
form Its  public  duty,  and  every  hour  of  its 
performance  of  duty  but  plies  higher  the 
mountain  of  its  penalties.  The  fines  are  ex- 
cessive when  we  reflect  that  they  must  be  in- 
numerable, wholly  incommensurate  with  the 
offense.  So,  I  regard  the  statute  on  Its  face 
void  as  to  the  penalty  section.  We  take  Judicial 
notice  that  thousands  of  penalties  will  be  in- 
curred in  a  few  weeks.  But  this  penalty  sec- 
tion 2  is  distinct  from  section  1 ;  and  I  would 
hold  section  1,  fixing  two  cents  per  mile,  as 
valid  as  far  as  its  face  is  concerned,  and  sec- 
tion 2  void.  True,  that  leaves  the  act  with- 
out penalty ;  but  the  company  would  be  lia- 
ble to  repay  overcharges,  thus  leaving  a 
means  of  enforcing,  as  in  many  other  cases, 
by  action.  I  have  no  doubt  that  an  act  con- 
taining reasonable  fair  penalty  would  be 
good.  The  -Supreme  Court  of  the  United 
States  took  this  course  in  the  case  of  an  act 
before  it  holding  the  penalty  enacted  void, 
leaving  the  rate  enactment  stand.  WIllcox  v. 
Consol.  Gas  Co.,  212  U.  S.  19.  29  Sup.  Ct  192, 
53  L.  Ed.  882.  Courts  often  hold  a  part  of  an 
act  void,  leaving  the  balance  to  operate,  if 
its  provisions  are  severable.  C.  &  O.  R.  Co.  v. 
Miller,  19  W.  Va.  408 ;  State  v.  King,  64  W. 
Ya.  646,  pt.  24,  63  S.  E.  468.  I  decline  to  hold 
the  act  entirely  void.  Beyond  question  It  is 
void  under  Ex  parte  Young,  209  U.  S.  123,  28 
Sup.  Ct  441,  52  L.  Ed.  714,  13  L.  R.  A.  (N.  S.) 
932,  unless  the  proviso  or  exception  adopted 
by  the  majority  stand  on  solid  ground.  As  I 
cannot  thus  sustain  the  act,  I  adopt  tbie 
course  of  the  United  States  Supreme  Court, 
and  hold  only  the  drastic,  severe  penalty 
clause  void  on  its  face.  I  maintain  the  state 
power  to  regulate  rates,  and  enforce  them  by 
reasonable  penalty.  I  think  no  court  would 
deny  this  power  to  the  state  for  the  public 
weal.  Federal  cases  like  Smyth  v.  Ames, 
169  U.  S.  466,  18  Sup.  Ct  418,  42  L.  Ed.  819, 
and  Munn  v.  Illinois,  94  U.  S.  127,  24  L.  Ed. 
77,  and  Chicago  &  Grand  Trunk  Co.  v.  Well- 
man,  143  U.  S.  339,  12  Sup.  Ct  400,  36  L.  Ed. 
176,  assert  this  power  in  the  state.  This 
court  has  sustained  this  power.  W.  Va. 
Transportation  Co.  v.  Sweetzer,  25  W.  Va. 
434.  I  can  see  no  other  way  of  avoiding  Im- 
peadiment  of  the  act  except  by  the  elimina- 
tion of  the  separate  penalty  section.  Ttie 
above  opinion  by  Judge  POFFENBARGBR 
avoids  this  fact  of  unconstitutionality  by 
emasculating  the  statute  of  all  force  pending 
litigation,  however  long  continued.  This 
would  relieve  the  railroad  company  from 
civil  and  penal  liability.  I  am  unable  to  see 
any  authority  in  this  court  to  suspend  the 
operation  of  the  act  pending  litigation.  Even 
if  the  act  after  years  should  be  sustained, 
still  there  is  no  liability  to  penality  or  civil 
suit  by  passengers.  In  the  interim  the  stat- 
ute is  a  blank.  Is  it  anything  but  Judicial 
legislation?  The  Constitution  imperatively 
says — I  say  the  Constitution  says — this  act 
BoaU  De  in  force  90  days  after  its  passage ;   cmt  I 


this  court  avoids  the  Imputation  of  voidnesa 
based  on  Supreme  Court  opinions  by  putting  in 
a  proviso  to  this  effect :  "Provided,  that  If  any 
railroad  company  shall  go  to  a  court  to  test 
the  validity  of  tiiis  act,  this  act  shall  be  sus- 
pended in  operation  until  the  termination  of 
litigation  Involving  It,  and  until  then  no 
penalty  shall  be  Incurred  under  this  act*' 
The  Legislature  made  no  such  provision.  It 
seems  to  me  that  the  contesting  railroad  com- 
pany has  right  to  Judgment  on  the  act  as  it 
is;  has  right  to  relief  on  the  act  as  It  is. 
The  letter  of  the  act  Is  plain.  The  Constitu- 
tion puts  it  In  force  at  90  days  after  it  is 
passed. 

I  cannot  concur  in  the  construction  of  the 
proviso  as  to  the  union  of  railroads  under 
50  miles  in  length  in  the  above  opinion.  It 
seems  to  me  to  render  that  proviso  inopera- 
tive, and  to  be  against  the  letter  and  plain 
meaning  of  its  words ;  but  I  shall  not  discuss 
this  matter.  I  think  one  road  of  less  than  50 
miles  may  lease  another,  though  they  make 
over  50  miles  together.  '  A  lease,  after  this 
consolidation,  of  a  third  might  change  it 
I  do  not  think  it  necessary  to  do  so,  as  I  do 
not  think  this  proviso  an  arbitrary  discrimi- 
nation denying  equal  protection  of  the  law. 
I  admit  that  the  question  is  grave  and  nice ; 
but  I  must  remember  the  rule,  universally 
applied,  that  courts  never  hold  an  act  void 
as  repugnant  to  the  Constitution  unless  such 
decision  is  unavoidable.  I  am  Inclined  to 
think  this  discrimination  is  within  the  power 
of  the  state  under  the  fourteenth  amend- 
ment ;  but,  let  that  be  as  it  may,  in  doubt  I 
would  refuse  to  overthrow  the  act  under  this 
head. 

As  I  have  said  at  the  outset,  I  agree  to  hold 
the  act  as  confiscatory  as  applied  to  this  rail- 
road, neither  section  enforceable.  It  appears 
that  the  rate  forbids  the  railroad  from  earn- 
ing a  fair  and  reasonable  return,  and  is  there- 
fore confiscatory.  As  this  appears  taking 
the  whole  earnings,  passenger  and  freight  the 
court  has  concluded  not  to  pass  on  the  ques- 
tion whether,  in  estimating  earnings  as  com- 
pared with  capitol  invested,  we  must  con- 
sider both  passenger  and  freight  earnings; 
it  not  being  necessary  for  decision.  I  have 
not  dosely  examined  this  question,  under 
these  circumstances;  but  I  incline  to  the 
opinion  that  both  must  be  taken  Into  con- 
sideration. 

Being  of  opinion  that  the  penalty  section 
Is  void,  and  this  suit  being  an  injunction  to 
prevent  prosecution  under  it  only,  I  would 
sustain  the  injunction.  I  would  sustain  it 
also  because,  as  applied  to  this  particular 
railroad,  it  is  confiscatory.  If  the  act  had 
reasonable  penalties,  I  would  regard  the 
penalties  valid  and  enforceable,  and  over- 
charges recoverable  by  dvU  action,  against  a 
railroad  comiMiny  earning  a  fair  return.  As 
it  is,  It  is  civilly  enforceable  against  such 
companies.  And  It  will  be  civilly  enforceable 
againsr  Vhb  company  wnen  Its  eamingw  war- 
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rant  It;    but  I  do  not  believe  it  is  penally 
enforceable. 

MILLER,  J.  (concurring).  I  concur  in  the 
conclusions  reached  on  all  points  covered 
by  the  syllabus.  The  question  on  which  I 
have  had  the  greatest  difficulty  is  covered  by 
points  25  to  31,  inclusive,  of  the  syllabus.  I 
am  thoroughly  satisfied  now  that  the  fines 
and  penalties  imposed  by  section  2  of  the  Act 
of  1907,  when  willfully  incurred,  are  not  so 
excessive  as  to  be  void,  either  under  the  Fed- 
eral constitution,  or  the  provisions  of  our 
State  constitution  against  the  imposition  of 
''excessive  fines,"  and  "cruel  and  inhuman 
punishment."  They  are  not  out  of  propor- 
tion to  fines  imposed  for  violations  of  many 
other  statutes.  The  statute  which  the  Act 
of  1907  repealed  in  part  imposed  a  fine  of  not 
less  than  one  hundred  nor  more  than  five 
hundred  dollars  for  each  ofiCense.  Besides, 
from  1872  to  1879  the  statute  gave  right  of 
action  in  favor  of  the  aggrieved  party  for  five 
hundred  dollars,  with  costs  and  a  reasonable 
attorney's  fee,  this  provision  having  in  the 
latter  year  been  repealed.  Grant  v.  3.  &  O. 
R.  R.  Co.,  66  S.  E.  709.  These  fines  were 
never  regarded  excessive,  and  no  railroad 
ever  suffered  from  them  by  reason  of  mistake 
or  otherwise.  Other  instances  of  fines  not 
regarded  excessive  are  as  follows:  Section 
47,  c  3,  Code  1906,  for  breach  of  the  peace 
and  disorder  at  the  polls,  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars ; 
section  4.  c.  5,  Code  1906,  commissioners  and 
clerks  of  elections,  for  certifying  false  re- 
turns, not  less  than  one  nor  more  than  two 
years  in  the  penitentiary ;  section  121,  c.  29, 
Code  1906,  for  making  false  entries  by  assess- 
ors or  clerks,  three  hundred  dollars ;  section 
3,  c.  82,  Code  1906,  for  selling  intoxicating' 
liquors  without  license,  for  first  offense  not 
less  than  twenty-five  nor  more  than  two  hun- 
dred dollars,  and  not  less  than  two  nor  more 
than  six  mouths  in  jail ;  for  second  offense, 
confinement  in  the  x>enltentiary  for  one  year, 
or  in  the  discretion  of  the  jury,  not  over  one 
hundred  dollars  and  imprisonment  in  the 
county  jail  not  less  than  six  nor  more  than 
twelve  months;  section  5,  c.  32,  Code  1906» 
illegal  sales  by  druggists,  not  less  than  fifty 
nor  more  than  two  hundred  dollars,  and  for 
second  conviction,  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars,  and  in 
the  discretion  of  the  court  imprisonment  in 
the  county  jail  not  less  than  thirty  nor  more 
than  ninety  days;  section  123,  c.  32,  Code 
1906,  upon  corporations  for  failure  to  pay 
land  tax,  not  less  than  twenty  five  nor  more 
than  five  hundred  dollars;  and,  section  136 
of  the  same  chapter,  for  doing  business  after 
being  proclaimed  delinquent  by  the  Governor, 
imprisonment  in  the  county  jail  not  exceed- 
ing one  year  and  a  fine  not  exceeding  one 
thousand  dollars;  section  61,  c.  54,  Code 
1906,  against  an  engineer  or  fireman  for 
failure  to  blow  the  whistle  or  ring  the 
bell  when  approaching  a  crossing,  not  ex- 


ceeding one  hundred  •  dollars.  And  it  will 
be  found  that  the  penalties  imposed  for  viola- 
tions of  similar  statutes  of  other  states  reg- 
ulating railroad  rates  are  much  higher  than 
those  imposed  by  our  statute.  Having  given 
the  construction  we  have  to  the  Act  of  1907, 
what  good  reason  can  be  given  for  holding  it 
in  conflict  either  with  the  federal  constitu- 
tion (tr  with  sections  5  and  10  of  article  3  of 
our  state  constitution?  I  can  perceive  none. 
It  cannot  be  assumed  that  the  statute  will 
be  willfully  violated,  and  the  penalties  so 
successively  Incurred  as  to  become  confisca- 
tory of  the  property  of  the  offending  railroad. 
The  statute  can.be  condemned  only  because 
it  imposes  upon  railroad  companies  too  great 
risk  of  incurring  the  penalties,  pending  liti- 
gation to  test  their  rights  in  the  courts.  The 
construction  we  have  given  the  statute  re- 
lleves  it  of  all  constitutional  objections  and 
allows  it  to  operate  freely  and  with  full 
force  wherever  and  whenever  applicable. 
While  no  exact  precedent  has  been  found,  and 
perhaps  none  can  be  feund  for  our  decision 
of  the  question  covered  by  the  points  of  the 
syllabus  referred  to,  yet  I  am  satisfied  it  is 
supported  by  sound  legal  principles,  and  that 
it  should  commend  itself  to  the  litigants  and 
also  to  bench  and  bar,  as  well  as  to  the  public 
in  general. 

WILLIAMS,  J.  (dissenting).  I  cannot  agree 
to  the  construction  given  to  the  act  in  ques- 
tion by  the  majority  of  my  Associates.  I 
think  its  language  is  too  plain  to  admit 
of  judicial  construction.  The  act  provides: 
"That  all  railroad  corporations  organized  or 
doing  business  In  this  state  under  the  laws 
or  authority  thereof  shall  be  limited  in  their 
charges  for  the  transportation  of  any  person 
with  ordinary  baggage,  not  exceeding  one 
hundred  pounds  in  weight,  to  the  sum  of  two 
cents  per  mile,  or  fractional  part  of  a  mile. 
♦  ♦  •  "  So  much  of  the  act  is  certainly 
clear,  and  if  it  stopped  at  this  point  it  would, 
without  doubt,  apply  to  all  railroads  in  the 
state,  without  regard  to  their  length,  or  by 
whom  owned  or  operated.  But  section  1  does 
not  stop  here.  It  contains  the  following 
clause :  ''And  provided,  further,  that  nothing 
in  this  act  shall  apply  to  any  railroad  in 
this  state  under  fifty  miles  in  length  and  not 
a  part  of,  or  under  the  control,  management 
or  operation  of  any  other  railroad,  over  fifty 
miles  in  length,  operating  wholly  or  in  part 
in  the  state."  This  proviso  is  a  part  of  the 
act,  and  it  should  be  given  the  effect  which 
the  Legislature  intended  it  to  have.  Its  lan- 
guage is  no  more  doubtful  than  the  first  part 
of  the  section.  It  simply  excludes  from  the 
operation  of  the  two-cent  rate  all  railroads 
under  50  miles  in  length  which  are  "not  a 
part  of,  or  under  the  control,  management  or 
operation  of  any  other  railroad,  over  fifty 
miles  in  length,  operating  wholly  or  in  part 
in  this  state.'*  This  necessarily  includes  with- 
in the  operation  of  the  two-cent  rate  all  rail- 
roads, without  regard  to  their  length,  which 
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are  either  a  part  of,  or  under  the  control, 
management,  or  operation  of,  another  rail- 
road over  50  miles  in  length,  because  such 
are  not  only  excluded  from  the  excepted 
class,  but  are  also  Included  in  the  first  clause 
of  the  section.  Can  there  be  any  doubt  as  to 
what  the  Legislature  meant  by  the  words, 
•*a  railroad  over  fifty  miles  in  length,"  and 
one  "under  fifty  miles  in  length"?  I  think 
not  If  the  meaning  of  these  words,  as  used 
in  the  act,  is  doubtful,  then  it  must  be  said 
that  there  Is  no  certainty  in  written  language. 
Does  not  the  length  of  a  railroad  mean  its 
distance  measured  between  the  two  ends 
along  its  track?  Wlhat  other  meaning  can  the 
word  '^length"  have?  I  think  it  admits  of  no 
more  doubt  than  if  the  word  was  used  to 
describe  a  river  as  so  many  miles  long; 
every  one  would  understand  it  to  mean  the 
distance  measured  from  its  mouth  to  its 
source,  and  not  the  added  length  of  all  its 
tributaries.  Notwithstanding  ttiis  unambigu- 
ous language  used  in  the  statute,  the  majori- 
ty opinion  construes*  the  word  'length"  to 
mean  the  sum  total  of  the  mileage  of  lines 
owned,  operated,  and  controlled  by  a  rail- 
road. To  illustrate,  if  a  railroad  30  miles 
long  leases  another  railroad,  also  80  miles 
long,  which  connects  with  it  in  the  middle, 
thus  forming  a  Y,  the  majority  opinion  would 
hold  it  to  be  a  railroad  60  miles  in  length, 
notwithstanding  it  is  only  45  miles  between 
the  two  ends  farthest  apart.  Deferentially, 
I  do  not  think  there  Is  any  authority,  either 
in  etymology  or  law,  for  such  a  construction 
of  the  word  *'length."  The  language  of  the 
act  is  too  clear  and  unequivocal  to  admit  of 
doubt,  and,  therefore,  there  is  no  room  for 
Judicial  construction.  I  agree  that,  if  the 
language  employed  were  doubtful  in  meaning, 
it  would  be  the  duty  of  the  court  to  give  it 
such  a  construction  as  would  make  it  harmo- 
nize with  the  Constitution,  if  it  were  possible 
to  do  so.  I  concur  in  the  opinion  that  the  act 
repeals  only  so  much  of  the  railroad  rate 
regulation  act  of  1872-73  as  is  in  conflict  with 
it  The  act  in  question  and  the  unrepealed 
part  of  the  act  of  1872-73  stand  in  pari 
materia,  and  must  be  read  together.  The 
effect  of  the  two  acts,  read  together  and 
standing  now  as  the  law  upon  the  subject  of 
railroad  rate  regulation,  is  to  divide  railroads 
into  two  general  classes:  (1)  All  railroads 
owned,  operated,  or  controlled  by  a  railroad 
over  50  miles  in  length;  (2)  all  other  rail- 
roads in  the  state  under  50  miles  in  length, 
whether  owned  independently,  or  owned,  op- 
erated,  and  controll^  by  a  railroad  under  50 
miles  in  length,  excepting  independent  roads 
not  more  than  six  miles  in  length,  which  are 
in  a  separate  class.  The  first  class  are  sub- 
jected to  the  two-cent  rate  provision;  the 
second  class  are  exempt  from  it  and  are  reg- 
ulated in  their  transportation  charges  accord- 
ing to  their  gross  earnings  per  mile,  as  pro- 
vided in  the  act  of  1872-73.  The  act  of  1907 
not  only  classifies  railroads,  for  the  purpose 
of  m%  regulation,  according  to  the  length 


of  road,  but  further  classifies  them  according 
to  whether,  or  not,  they  are  owned,  operated, 
or  controlled  by  another  railroad  over  50 
miles  in  length,  or  by  one  under  50  miles  in 
length.  In  respect  to  this  last-mentioned 
method  of  classification,  the  act  is,  in  my 
opinion,  class  legislation,  and  contravenes  the 
fourteenUi  amendment  to  the  Constitution  of 
the  United  States,  guaranteeing  to  all  persons 
equal  protection  of  the  law.  Cotting  v.  Kan- 
sas City  Stock  Yards,  183  U.  S.  79,  22  Sup. 
Ct  30,  46  L.  Ed.  92 ;  Connolly  v.  Union  Sewer 
Pipe  Co.,  184  U.  S,  640.  22  Sup.  Ct  431,  46  L. 
Ed.  679;  State  v.  Goodwill,  33  W.  Va.  179, 
10  -S.  E.  285,  6  L.  R.  A.  621,  25  Am.  St  Rep. 
863;  State  v.  Fire  Creek  Coal  &  Coke  Co., 
33  W.  Va.  188,  10  S.  E.  288,  6  L.  R.  A.  359, 
25  Am.  St  Rep.  891.  Corporations  have  been 
held  to  be  included  by  the  term  '^persons"  as 
used  in  this  amendment 

What  Just  reason  can  be  assigned  for  ap- 
plying the  two-cent  rate  law  to  a  railroad 
under  50  miles  in  length,  if  it  happens  to  be 
operated  by  another  railroad  over  50  miles  in 
length,  and  exempting  it  from  the  operation 
of  the  two-cent  rate  law  if  it  happens  to  he 
operated  by  another  railroad  under  50  miles 
in  length?  Is  this  not  denying  equal  protec- 
tion of  the  law  to  corporations  similarly 
situated?  There  is  no  law  in  this  state  pro- 
hibiting a  large  railroad  company  from  pur- 
chasing the  property  of  another,  or  acquir- 
ing control  over  it  whether  the  small  railroad 
connects  with  the  tracks  of  the  large  one  or 
not.  Then  why  should  not  the  same  rule  of 
regulation  apply  to  the  small  railroad,  wheth- 
er operated  by  another  railroad  over  50  miles 
in  length  or  by  one  under  50  miles  in  length? 
The  act  does  not  require  the  lines  to  connect 
The  two-cent  rate  is  made  to  apply  whether 
the  road  controlled  connects  with  the  line  of 
the  controlling  road  or  not 

I  do  not  think  any  light  is  thrown  upon  the 
act  in  question  by  reference  to  the  old  act 
of  1872-73,  because  the  classification  under 
the  two  acts  are  altogether  different  Under 
the  act  of  1872-73  the  rate  was  regulated  on 
the  basis  of  gross  earnings  per  mile  of  rail- 
road, and  it  had  no  reference  whatever  to  the 
length  of  the  line  of  the  railroad  so  regulated. 
The  classification  by  the  act  of  1907  is  based 
solely  on  the  length  of  the  operating  or  con- 
trolling road,  and  has  no  reference  whatever 
to  the  earnings  of  the  road ;  it  is  an  unrea- 
sonable and  arbitrary  classification,  and  la 
in  conflict  with  the  principle  laid  down  by  the 
Supreme  Court  of  the  United  States  in  the 
cases  above  cited. 

Furthermore,  this  state  is  in  the  process  of 
development  It  is  necessary  for  the  build- 
ing of  many  more  miles  of  railroad  before  all 
the  natural  wealth  of  the  state  can  be  made 
available,  and  the  policy  of  the  state  hereto- 
fore has  been  to  encourage  railroad  building : 
and  certainly  the  Legislature  could  not  have 
had  this  policy  in  mind  at  the  time  of  the 
passage  of  this  act,  because.  Instead  of  en- 
couraging development,  it  operates  to  di»- 
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courage  and  retard  It.  No  railroad  corpora- 
tion owning  a  line  less  than  50  miles  in  length 
would  want  to  extend  its  line  1)eyond  50 
miles,  if  its  earning  capacity  Is  to  be  reduced 
by  such  an  extension,  thereby  subjecting  it- 
self to  the  two-cent  rate  regulation. 

I  am  fully  aware  of  the  delicacy  of  the 
task,  presented  to  the  court,  of  passing  upon 
the  constitutionality  of  a  legislative  enact- 
ment; but  at  the  same  time  courts  cannot 
avoid  the  performance  of  a  plain  duty  when 
the  task  is  presented  to  it  It  is  the  province 
of  the  Legislature  to  enact  laws;  and  it  Is 
the  duty  of  the  courts  to  interpret  and  apply 
them,  according  to  the  facts  in  any  given 
case.  Each  represents  a  distinct  branch  of 
l^e  state  government;  and  the  powers  of 
both  are  limited  by  the  Constitution  of  the 
state,  and  by  the  Constitution  of  the  United 
States,  and  it  is  the  duty  of  the  court,  when- 
ever it  appears  that  the  Legislature  has,  by 
the  passage  of  an  act,  transgressed  the  con- 
stitutional limitations,  to  declare  the  act  un- 
constitutional. The  court  must  administer 
justice  according  to  law.  The  Constitution  of 
the  United  States  is  the  supreme  law  of  the 
land.  Any  legislative  enactment  that  is  in 
conflict  with  the  Constitution  is  not  law  and 
must  be  so  declared  by  the  court  In  the  ad- 
ministration of  justice  for  the  protection  of 
Individual  and  property  rights,  the  courts 
recognize  no  distinction  between  persons. 
The  law  protects  the  property  of  the  corpora- 
tion with  the  same  impartial  vigilance  that 
it  does  the  property  of  the  peasant  To  the 
eye  of  justice  they  appear  the  same,  and, 
"weighed  in  the  balance,  hero  dust  is  vile  as 
vulgar  clay." 

There  is  much  in  the  opinion  of  the  majori- 
ty .to  which  I  agree,  and  other  questions 
therein  decided  to  which  I  do  not  agree; 
but,  having  expressed  my  view  upon  the  vital 
question  of  w^hether  or  not  the  act  Is  constitu- 
tional, I  deem  It  unnecessary  to  say  more. 

I  would  affirm  the  decree  of  the  lower 
court  without  modification,  thus  making  the 
injunction  absolute  and  perpetual. 


(U4  Oa.  66) 
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(Supreme  Court  of  Georgia.    Feb.  18,  1010.) 
(SyUalus  hy  the  Court.) 

1.  PLEADINa    (§   8*)— CONOLUBIONB    OB   FAOTS 

—Embezzlement. 

The  court  committed  no  error  in  overruling 
the  demurrers  to  the  petition. 

[Ed.    Note.— For   other  cases,    see    Pleading, 
Dec.  Dig   i  &^1 

(Additional  Syllahui  by  Editorial  Staff,} 

2.  Embezzlement  (f  4*)  — Elements  of  Or- 
FBNSE— •  'Embezzle.  • ' 

'^Embezzle"  is  defined  by  Webster  to  mean 
'^  appropriate  fraudulently  to  one's  own  use, 
as  property  intrusted  to  one's  care ;   to  apply  to 


one's  private  use  b^  a  breach  of  trust,  as  fed  em- 
bezzle money  held  m  trust." 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  §  1 ;   Dec.  Dig.  §  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2350-2358;  vol.  8,  p.  7049.] 

3.  Pbincipal  and  Surety  (§  66*)— Contbaot 
OP  SuRBTTSHiP— Construction.' 

Where  a  surety's  bond  recited  that  three 
specified  persons  doing  business  as  a -named 
partnership  had  been  appointed  general  agents 
of  an  insurance  company,  and  that  the  bond  was 
executed  by  the  principals  named,  individually 
and  in  the  partnership  name,  such  persons  were 
individual  principals  against  the  dishonest  acts 
of  either  or  all  of  whom,  amounting  to  a  breach 
of  the  bond,  the  surety  undertook  to  indemnify. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Dec  Dig.  S  eo.*! 

4.  Insurance  (f  83*)  —  Agents  —  Nature  of 
Aqenct. 

Where  a  contract  between  an  Insurance 
company  and  its  agents  provided  that  the  agents 
were  to  have  a  specifiea  commission  upon  pre- 
miums collected,  and  were  to  forward  accounts 
of  ail  business  transacted  not  later  than  the  8tb 
of  each  month,  covering  all  the  previous  months' 
statements,  and  to  remit  balances  as  shown 
within  75  days  thereafter,  but  did  not  permit  the 
agents  to  use  any  of  the  premiums  belonging  to 
the  insurance  company  for  any  purpose,  the  re- 
lation between  the  company  and  the  agents  was 
not  simply  that  of  debtor  and  creditor  for  the 
premiums  collected  belonging  to  the  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  107 ;    Dec.  Dig.  i  83.»] 

EhTor  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  A.  C.  Sexton,  receiver  of  the 
Atlanta  &  Birmingham  Fire  Insurance  Com- 
pany, against  the  United  States  Fidelity  & 
Guaranty  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

The  defendant  In  error,  as  receiver  of  the 
Atlanta  &  Birmingham  Fire  Insurance  Com- 
pany (hereinafter  called  the  insurance  com- 
pany), brought  suit  against  the  plaintiff  in  er- 
ror (hereinafter  called  the  surety  company) 
an  a  bond  signed  by  it  on  October  29,  1905, 
as  surety  of  Watson,  Taylor  &  Sperry,  who 
had  on  August  18, 1905,  been  appointed  gener- 
al agents  of  the  insurance  company  at  San 
Francisco,  Cal.  The  petition  alleged  that  the 
surety  company  executed  its  bond  "to  make 
good  and  reimburse  said  insurance  company 
to  the  extent  of  96,000  subject  to  certain 
terms  and  conditions,  as  will  fully  appear 
from  a  copy  of  said  bond  or  indemnity  con- 
tract,** a  copy  of  which  was  attached  to  the 
petition.  The  petition  further  alleged  that 
the  insurance  company  sustained  a  pecuniary 
loss  of  moneys  amounting  to  f6,000,  whidi 
loss  was  occasioned  by  the  larceny  or  embez- 
zlement of  the  agents  in  connection  with  the 
duties  "of  office  and  ];)osition  in  the  serv- 
ice of  the  insurance  company,'*  and  that  tlie 
insurance  company  has  performed  '*aU  and 
singular  the  conditions  and  obligations  to  be 
performed  by  it  as  set  forth  in  said  bond." 

The  bond  on  which  the  suit  was  brought  re- 
cited that  "Kenneth  Watson,  COiurchill  Ta^ 
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lor,  and  Qeorge  Q.  Sperry,  doing  businesa  as 
Watson,  Taylor  &  Sperry,  hereinafter  called 
the  employ^,  has  been  appointed  to  the  posi- 
tion of  general  agents  for  Pacific  Coast  terri- 
tory in  the  service"  of  the  Insurance  com- 
pany, and  has  been  ''required  to  furnish  a 
bond  for  his  honesty  In  the  performance  of 
his  duties  In  said  position."  The  bond  had  In 
it  the"  following  provisions:  "It  is  hereby 
agreed  and  declared  that  subject  to  the 
provisions  and  conditions  herein  contained, 
which  shall  be  conditions  precedent  to  the 
right  on  the  part  of  the  employer  to  recover 
under  this  bond,  the  company  shall,  at  the  ex- 
piration of  three  months  next  after  proof  of 
a  loss  as  hereinafter  mentioned  has  been  giv- 
en to  the  company,  make  good  and  reimburse 
to  the  employer  to  the  extent  of  the  sum  of  five 
thousand  dollars,  and  no  further,  all  and  any 
pecuniary  loss  sustained  by  the  employer,  of 
moneys,  securities  or  other  personal  property, 
belonging  to  the  employer,  in  the  possession  or 
custody  of  the  employ^,  or  for  the  possession 
of  which  he  is  responsible,  directly  occasioned 
by  larceny  or  embezzlement  on  the  part  of  the 
employ^,  in  connection  with  the  duties  of  the 
office  or  position  in  the  service  of  the  em- 
ployer, *  ♦  ♦  this  bond  being  intended 
only  to  cover  such  dishonest  acts  of  the  em- 
pIoy6,  in  connection  with  the  position  in  the 
service  of  the  employer  hereinbefore  referred 
to,  as  amount  to  larceny  or  embezzlement. 
•  •  ♦  It  being  the  true  Intent  and  mean- 
ing of  this  bond  that  the  company  shall  be  re- 
sponsible only  as  aforesaid,  for  moneys,  se- 
curities, or  property  diverted  from  the  em- 
ployer through  larceny  or  embezzlement  on 
the  part  of  the  employ^  witliin  the  period 
specified  in  this  bond.  ♦  •  •  Provided, 
further,  liiat  should  the  employ^  become  guil- 
ty of  an  offense  covered  by  this  bond,  the  em- 
ployer will  immediately,  on  being  requested 
by  the  surety  to  do  so,  lay  information  before 
a  proper  officer,  covering  the  facts,  and  veri- 
fy the  same  as  required  by  law,  and  furnish 
tJie  company  every  aid'  and  assistance,  not 
pecuniary,  capable  of  being  rendered  by  the 
employer  liis  or  its  agents  and  servants,  which 
will  aid  in  bringing  the  employ^  promptly  to 
Justice." 

To  an  amendment  to  the  petition  the  insur- 
ance company  attached  a  copy  of  the  agree- 
ment between  It  and  its  agents.  The  place 
of  execution  does  not  appear,  but  it  is  recited 
that  the  agreement  was  entered  into  between 
the  insurance  company,  **party  of  the  first 
part  and  Watson,  Taylor  &  Sperry,  of  San 
Francisco,  California,  party  of  the  second 
part"  It  was  further  recited:  'The  party  of 
the  first  part  hereby  appoints  and  constitutes 
Watson,  Taylor  &  Sperry  general  agents  for 
the  states  and  territories  now  under  the  ju- 
risdiction of  the  board  of  fire  underwriters 
of  tiie  Pacific  coast,  upon  the  following 
terma."  -Ilie  contract  further  provided  that 
the-  agents  were  to  have  as  commissions  37% 
per  cent  **upon  new  premlrms  upon  Tjsks 
covering  property  located  within  the  territory 


under  their  Jurisdiction,"  and  a  "contingent 
commission  of  five  per  cent  upon  the  net 
profits  on  the  business  in  their  territory,  to 
be  computed  and  paid"  as  specified  in  the 
agreement  The  contract  furthw  provided 
that  the  agents  were  to  conduct  the  business 
as  the  insurance  company  might  instruct, 
and  "to  forward  accounts  of  all  business 
transacted  not  later  than  the  8th  of  each 
month  covering  the  previous  month's  state- 
ment, and  to  remit  balances  as  shown  with- 
in 75  days  thereafter."  To  the  petition  spe- 
cial and  general  demurrers  were  filed,  and  to 
the  order  of  the  court  overruling  the  same  the 
defendant  excepted. 

Smith,  Hammond  &  Smith,  for  plaintiff 
in  error.  Anderson,  Felder,  Rountree  &  Wil- 
son, for  defendant  in  error. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  The  following  allegations  appear  in 
the  original  petition:  **That  during  the  con- 
tinuance of  said  bond  the  insurance  compa- 
ny sustained  a  pecuniary  loss  of  money  be- 
longing to  it  (said  insurance  company)  in 
the  possession  and  custody  of  said  agents 
(Watson,  Taylor  &  Sperry)  and  for  the  pos- 
session of  which  said  agents  were  and  are 
responsible,  directly  occasioned  by  the  lai^ 
ceny  or  embezzlement  on  the  part  of  the 
said  agent  In  connection  with  the  duties  of 
office  and  position  in  the  service  of  the  in- 
surance company,  as  the  same  was  stated  in 
writing  by  said  insurance  company  to  the 
said  surety  company  and  discovered  during 
the  continuance  of  said  bond.  That  the 
said  insurance  company,  on  the  discovery  of 
said  embezzlement  did  immediately  give 
notice  thereof  to  the  surety  company.  *  *  * 
That  although  frequently  requested  so  to 
do,  both  the  said  agents  and  the  said  sure- 
ty company  have  failed  and  refused  to  pay 
the  dalm  of  said  insurance  company  against 
the  said  agents,  or  any  part  thereof,  and  the 
said  surety  company  has  failed  and  refused 
to  pay  the  said  insurance  company,  or  to 
your  petitioner,  the  sum  of  five  thousand 
dollars  ($5,000)  named  in  said  bond,  or  any 
part  thereof."  Ip  an.  amendment  to  the  pe- 
tition the  following  allegations  appear:  ^'Dur- 
ing  the  months  of  December,  1906,  and  Jan- 
uary, February,  and  March,  1906,  said  agents 
collected  insurance  premiums  for  and  on  be- 
half of  the  said  Atlanta  &  Birmingham  Fire 
Insurance  Company  at  div«rs  and  sundry 
times,  aggregating  more  than  $5,000,  all  of 
which  Insurance  premiums  they  failed  to  re- 
mit to  said  insurance  company,  and  embez- 
zled, with  the  exceptions  of  $242.99,  the  ag- 
gregate sum  embezzled  being,  as  above  stat- 
ed, more  than  $5,000."  It  was  further  al- 
leged that  in  other  specified  months  during 
the  years  1905  and  1906  the  agents  collect- 
ed in  cash  premiums  for  and  on  behalf  of 
the  Insurance  company,  amounting  in  tne  ag- 
gregate to  a  named  sum,  '*whlch  amount 
they  did  fall  to  remit,  and  embezzled."    Aft- 
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er  the  amendment  was  filed,  the  surety  com- 
pany renewed  Its  demurrer,  except  on  speci- 
fied grounds  thereof.  After  this  amendment 
was  filed,  the  surety  company  demurred  on 
the  grounds:  "The  allegations  thereof  that 
the  sums  therein  stated  were  embezzled  ex- 
presses a  conclusion  of  the  pleader.  What 
acts  were  committed  constituting  embezzle- 
ment, as  charged  In  said  quotation,  are  not 
set  forth  therein  or  elsewhere  In  said  peti- 
tion, and  this  defendant  cannot  Join  Issue 
thereon."  Another  ground  of  the  demurrer 
was  as  follows:  "What  acts  were  committed 
constituting  the  larceny  or  embezzlement  re- 
ferred to  in  said  paragraph  are  not  set  forth' 
therein  or  elsewhere  In  said  petition,  and 
the  allegation  In  said  paragraph  that  lar- 
ceny or  embezzlement  was  committed  Is  a 
conclusion  of  the  plaintiff,  unsupported  by  any 
allegation  of  fact"  This  demurrer  refers  to 
a  paragraph  of  the  petition  wherein  the  plain- 
tiff alleged  that  it  "sustained  a  pecuniary 
loss  of  money"  belonging  to  It,  "In  the  posses- 
sion and  custody  of  said  agents  (Watson, 
Taylor  &  Sperry),  and  for  the  possession  of 
which  said  agents  were  and  are  responsible, 
directly  occasioned  by  the  larceny  or  embez- 
zlement on  the  part  of  the  said  agents  In 
connection  with  the  duties  of  ofl^ce  and  posi- 
tion In  the  service  of  the  insurance  com- 
pany." The  allegations  of  the  petition,  prop- 
erly construed,  mean  that  Watson,  Taylor  & 
Sperry,  acting  as  agents  of  the  Insurance 
company,  collected  for  and  on  Its  behalf 
premiums  belonging  to  It,  and,  after  so  col- 
lecting and  refusing  to  pay  them  to  the  in- 
surance company  on  its  request  or  demand, 
embezzled  them.  The  definition  of  the  word 
"embezzle,**  according  to  WeTJster's  Interna- 
tional Dictionary,  Is  as  follows:  "To  ap- 
propriate fraudulently  to  one's  own  use,  as 
property  Intrusted  to  one's  care;  to  apply  to 
one*s  private  use  by  a  breach  of  trust,  as, 
to  embezzle  money  held  In  trust."  When 
the  plaintiff  alleged  that  after  collecting  cer- 
tain amounts  of  premiums  belonging  to  the 
Insurance  company  its  agents,  on  Its  request, 
failed  to  pay  It  the  premiums,  but  embez- 
zled the  same,  It  was  the  same  thing  as  al- 
leging that  the  agents,  after  making  such 
collections,  and  refusing  to  pay  them  to  the 
company  on  Its  demand,  fraudul^tly  ap- 
propriated them  to  their  own  use  by  a  breach 
of  trust  Taking  Into  consideration  all  of 
the  allegations  of  the  petition,  we  do  not 
think  there  was  any  merit  in  this  ground  of 
the  special  demurrer. 

Another  ground  of  the  demurrer  was  that 
"a  partnership  cannot  commit  larceny  or  em- 
bezzlement" The  plaintiff  in  error  Insists 
that  under  the  allegations  of  the  petition,  it 
could  not  be  liable  in  damages  unless  the 
loss  to  the  plaintiff  was  occasioned  by  Wat- 
son, Taylor  &  Sperry  as  a  partnership  com- 
mitting embezzlement;  and,  as  a  partnership 
cannot  commit   embezzlement,   no   liability 


could  rest  on  the  Insurance  company.  Ther« 
is  no  merit  In  this  ground  of  the  demurrer. 
The  bond  recited  that  Kenneth  Watson, 
Churchill  Taylor,  and  George  B.  Sperry,  do- 
ing business  as  Watson,  Taylor  &  Sperry, 
had  been  appointed  to  the  position  of  gener- 
al agents  of  the  Insurance  company,  and 
the  bond  was  executed  by  the  principals 
named,  both  individually  and  in  the  partner- 
ship name.  The  parties  thus  appointed 
agents  were  individual  principals,  against 
the  dishonest  acts  of  either  or  all  of  whom, 
amounting  to  a  breach  of  the  bond,  the  sure- 
ty company  tmdertook  to  indemnify  the  in- 
surance company. 

The  surety  company  farther  demurred  to 
the  petition,  "because  it  is  not  alleged  which 
member  or  members  of  said  firm  committed 
larceny  or  embezzlement  of  the  fun.ds  or  se- 
coritleB  of  the  said  Atlanta  &  Birmingham 
Fire  Insurance  Company,  nor  what  amount 
of  money  or  securities  formed  the  subject  of 
such  larceny  or  embezzlement  by  each."  We 
do  not  think  there  Is  any  merit  in  this 
ground  of  the  demurrer,  for  the  reason  that 
the  petition  alleged  that  all  three  of  the 
agents  collected  and  embezzled  the  entire 
amount  specified  In  the  amendment  to  the 
petition.  The  court  properly  overruled  such 
of  the  special  demurrers  as  sought  to  require 
a  more  specific  statement  of  the  alleged 
Items  of  loss. 

The  plaintiff  in  error  contends  that  its 
general  demurrer  should  have  been  sustain- 
ed, for  the  reason  that  the  collection  of  in- 
surance premiums  by  the  agents  of  the  In- 
surance company  merely  created  the  relation 
of  debtor  and  creditor  between  them,  and 
no  use  of  the  money  by  the  agents  for  their 
own  benefit  could  amount  to  dishonest  acts 
amounting  to  larceny  or  embezzlem^it  We 
cannot  agree  with  this  contention.  It  la  true 
that  the  contract  between  the  Insurance  com- 
pany and  its  agents  provided  that  they  were 
to  have  a  specified  commission  upon  premi- 
ums collected,  and  were  to  forward  accounts 
of  all  business  trauBact^d  not  later  than  the 
8th  of  each  month  covering  all  of  the  previ- 
ous month's  statements,  and  to  remit  bal- 
ances as  shown  within  75  days  thereafter; 
but  there  is  nothing  in  the  contract  which 
permits  the  agents  to  use  any  of  the  pre- 
miums belonging  to  the  insurance  company 
for  any  purpose  whatever,  and  we  do  not 
think  that  simply  the  relation  of  debtor  and 
creditor  existed  between  the  agents  and  the 
Insurance  company  for  the  premiums  collect- 
ed belonging  to  the  latter.' 

Upon  the  subject  generally  of  the  liability 
of  a  surety  company  on  bonds  containing 
provisions  the  same  as  and  similar  to  those 
in  the  bond  sued  upon  In  the  present  case, 
see  Frost  on  the  Law  of  Guaranty  Insur- 
ance <2d  Ed.)  §  43. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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LOUISVILLE  &  N.  R.  00.  v.  RAMSAY  et  al. 
(Supreme  Court  of  Georgia,     Feb.  22,  1910.) 

(SyllabuB  by  the  Court.) 

1.  Waters  and  Water  Courses  (8  179*)— 
Obstructing  Flow  of  Stream— Injury  to 
Land— Actions— Sufficiency  of  Petition. 

The  allegations  of  the  petition  were  suffi- 
cient to  set  forth  a  cause  of  action,  and  it  was 
not  open  to  general  demurrer,  nor  was  it  open 
to  any  of  the  grounds  of  special  demurrer  urged 
against  it. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  245 :  Dec.  Dig.  § 
179.»] 

2.  Waters  and  Water  Courses  (§  179*)— 
Injuries  frou  B^owagb— Evidence— Com- 
petency—Recitals  IN  Deed. 

In  an  action  for  damages  for  injury  to, 
land,  a  deed  ofifered  by  the  i)Iainti£f8  for  the  pur- 
pose of  showing  title  acquired  subsequently  to 
the  commission  of  the  trespass  and  to  the  com- 
mencement of  the  action  was  inadmissible  in 
evidence,  although  it  contained  recitals  as  to 
the  history  of  the  title ;  such  recitals  themselves 
being  inadmissible  as  against  the  defendant, 
who  did  not  claim  under  the  deed  or  make  it. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  249;  Dec.  Dig.  i 
179.*] 

3.  Gifts  (|  48*)— Trusts  (§  43*)— Establish- 
ment BY  Parol— Evidence— Relevancy. 

Where,  on  the  trial  of  an  action  of  the 
character  mentioned  in  the  preceding  note,  the 

f)laintiffs  relied  on  title  by  gift  from  a  particu- 
ar  person,  testimony  by  another  person  that: 
'*We  agreed  to  give  it  to  the  minor  children, 
*  *  *  that  piece  of  land.  None  of  us  older 
ones  wanted  i^  as  we  had  a  piece  of  land  and 
they  didn't"— was  irrelevant 

(a)  An  express  trust  in  land  cannot  be  shown 
by  parol  as  attaching  to  a  deed  absolute  on  its 
face. 

[E)d.  Note.--For  other  cases,  see  Gifts,  Cent 
I>ig-  §S  87-94;  Dec.  Dig.  |  48;*  Trusts,  Cent 
Dig.  U  62-^ ;   Dec  Dig.  {  43.*] 

4.  Evidence  of  Plaintiffs*  Title  Insuffi- 
cient. 

The  evidence  was  insufficient  to  show  prima 
facie  that  the  plaintiffs  had  title  to  the  land 
at  the  time  of  the  alleged  injury,  and  it  was 
erroneous  to  refuse  to  ^rant  a  nonsuit  at  the 
conclusion  of  the  plaintiffs'  evidence.  It  was 
also  erroneous,  during  the  further  progress  of 
the  trial,  to  Instruct  the  jury  in  such  manner 
as  would  be  authorized  only  where  the  evidence 
was  of  such  character  as  to  demand  a  finding 
that  plaintiffs  had  title. 

5.  Waters  and  Water  Courses  (§  179*)— 
Action  for  Injury  to  Land  —  Instruc- 
tions. 

Other  j>ortionB  of  the  charge  were  not  open 
to  the  criticisms  made  upon  them. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  257 ;  Dec  Diz,  I 
179.*] 

6.  Assignments  of  S^bbob  Insufficient. 

Eizcept  aa  indicated,  none  of  the  assign- 
ments of  error  were  of  such  character  as  to  re- 
quire the  grant  of  a  new  trial. 

EIrror  from  Superior  Court,  Murray  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  Earl  Ramsay  and  others  against 
the  Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.    Reversed. 


Earl  Ramsay  and  others  Instituted  suit 
against  the  Louisville  &  Nashville  Railroad 
Company  for  damages.  The  defendant  filed 
a  demurrer,  which  was  overruled.  After  the 
plaintiffs  had  submitted  their  evidence,  the 
defendant  moved  for  a  nonsuit,  which  was  re- 
fused. After  the  case  was  submitted  to  the 
jury,  a  verdict  was  rendered  in  favor  of  the 
plaintiffs  for  $500.  The  defendant's  motion 
for  a  new  trial  was  overruled.  Error  was  as- 
signed upon  each  of  the  rulings  recited. 
Other  facts  sufficiently  appear  in  the  opinion. 

D.  W.  Blair,  C.  N.  King,  and  Tye,  Peeples 
&  Jordan,  for  plaintiff  in  error.  Julian  Mc- 
Camy,  W.  E.  Mann,  and  W.  W.  Sampler,  for 
defendants  in  error. 

ATKINSON,  J.  1.  The  petition,  in  effect, 
alleged:  That  the  plaintiffs,  as  tenants  in 
common,  were  the  owners  of  a  certain  tract 
of  land  bordering  on  the  waters  of  Rock 
creek  and  adjacent  to  the  defendant's  rail- 
road. That  before  the  construction  of  the 
bridge,  in  time  of  high  water  and  freshets, 
the  waters  of  the  creek  spread  out  over  the 
adjoining  lands  for  many  feet  on  each  side 
of  the  bank  and  did  little  or  no  damage  to  the 
land  which  'it  overflowed.  Twelve  acres  of 
plaintiffs*  land,  lying  Just  below  the  point  at 
which  the  railroad  crossed  the  creek,  was 
bottom  land,  very  fertile,  and  before  the  in- 
Jury  complained  of  was  of  the  value  of  $100 
per  acre,  but  on  account  of  the  injury  was 
rendered  worthless.  The  sixth  para^aph  ct 
the  petition  is  as  follows:  "This  damage  to 
the  said  tract  of  land  has  been  caused  by  the 
said  Louisville  &  Nashville  Railroad  Com- 
pany in  this  way:  In  the  construction  of  the 
bridge  over  said  creek  and  of  the  abutting 
stone  or  concrete  work  on  which  the  railroad 
rests,  a  very  narrow  passage  is  left  for  the 
passage  of  the  waters  of  said  creek,  to  wit, 
a  width  of  about  20  feet,  and  by  reason  of 
this  confinement  of  the  waters  in  a  space  of 
20  feet,  instead  of  being  allowed  to  spread  all 
over  the  adjoining  lands  as  it  had  theretofore 
done,  the  same  came  through  the  arch  of  the 
defendant's  bridge  in  great  volume  and  at  a 
rapid  rate,  whereby  it  washed  and  carried 
away  all  of  the  soil  on  said  lands  lying  below 
said  arch,  ruining  them,  as  aforesaid.*'  The 
seventh  paragraph  was:  "That  this  damage 
to  plaintiff's  land  occurred  during  the  month 
of  November,  1906."  The  defendant  demur- 
red to  the  petition,  on  the  ground  that  It  fail- 
ed to  set  forth  a  cause  of  action,  and  that  it 
did  not  appear  that  the  defendant's  bridge 
in  any  way  encroached  upon  the  stream  un- 
derneath it,  or  that  the  defendant  did  any- 
thing in  the  construction  thereof  that  was 
not  perfectly  legitimate  and  within  its  law- 
ful rights.  It  also  demurred  to  the  sixth 
paragraph  of  the  petition,  on  the  ground  that: 
"The  same  is  too  general,  in  that  the  specific 
facts  are  not  alleged  and  set  forth.    It  does 


*For  other  cases  ses  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  datSp  A  Reporter  Indnces 
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not  appear  that  said  bridge  la  not  amply 
large  to  carry  said  stream,  nor  that  it  did 
not  carry  it  on  the  occasion  alleged.  No  alle- 
gation of  the  size  of  said  stream  appears  so 
aa  to  show  whether  said  bridge  is  sufficiently 
large  or  not  It.  does  not  appear  from  plain- 
tiffs* petition  how  the  injury  to  plaintiffs* 
land  is  the  result  of  the  construction  of  de- 
fendant's bridge.  There  is  no  allegation 
showing  anything  defectiye  either  in  the  plan 
or  the  method  of  construction  of  defendant's 
bridge,  or  any  allegation  showing  any  negli- 
gence on  the  part  of  the  defendant  There  is 
no  allegation  as  to  the  location  of  this  land 
so  that  it  can  be  identified  or  located  by  de- 
fendant.*' In  substance,  the  petition  alleged 
ownership  of  the  property  to  be  in  the  plain- 
tiffs, injury  thereto,  and  damage  resulting 
from  the  injury.  It  also  alleged  that  the  in- 
jury was  caused  on  account  of  the  character 
of  the  bridge  and  its  abutments,  which  were 
constructed  by  the  defendant,  and  which,  ow- 
ing to  the  narrow  passageway  left  for  the 
water  to  pass  under,  became  an  obstruction  to 
the  natural  flow  of  water  in  time  of  fresh- 
ets. Also,  that  during  the  month  of  Novem- 
ber, 1906,  when  the  water  was  high,  instead 
of  flowing  uniformly  over  the  whole  bottom, 
as  it  had  previously  done,  without  causing 
damage,  it  forced  its  passage  under  defend- 
ant's bridge  in  such  volume  and  with  such 
velocity  that  it  accomplished  the  injury  upon 
which  the  suit  was  founded.  This  was  suffi- 
cient as  against  a  general  demurrer.  While 
the  allegations  might  have  been  more  specific 
in  certain  respects,  the  petition  was  not  open 
to  any  of  the  grounds  of  the  special  demurrer 
urged  against  it 

2.  Over  the  objection  that  it  was  irrelevant, 
the  judge  allowed  the  plaintiffs  to  introduce 
a  deed  from  Geo.  L.  Harlan  to  themselves, 
dated  December  11,  1907,  which  contained  the 
following  recitals:  "Whereas  A.  K.  Ramsay, 
late  of  said  county  but  now  deceased,  in  his 
lifetime  bought  from  Geo.  W.  Hill,  of  Murray 
county,  Ga.y  the  land  hereinafter  conveyed 
for  the  use  and  benefit  of  the  parties  of  the 
second  part,  his  children,  and  whereas,  before 
title  to  the  said  lands  was  made  by  the  said 
HUl  to  the  said  parties  of  the  second  part, 
the  Louisville  &  Nashville  Railroad  Go.  lo- 
cated a  line  of  railroad  through  said  land; 
and  whereas,  to  avoid  the  trouble  of  obtain- 
ing a  conveyance  from  the  said  children  (they 
then  being  minors),  said  Ramsay  had  the  title 
to  said  lands  made  to  said  Geo.  L.  Harlan  by 
the  said  Hill;  and  whereas  said  Harlan 
never  paid  anything  for  said  land,  and  it  was 
never  intended  that  he  should  have  any  bene- 
ficial interest  therein;  and  whereas  he  has 
heretofore  conveyed  to  said  railroad  com- 
pany the  right  of  way  aforesaid;  now,  in 
consideration  of  the  premises,  and  the  pay- 
ment to  him  of  the  sum  of  one  dollar,  the 
receipt  of  which  he  acknowledged,  the  said 
Geo.  I^  Harlan  has  bargained  and  sold,  and 
does  by  these  presents  sell  and  conv^,  to  the 


said  parties  of  the  second  part  a  certnin  par* 
eel  of  land,  to  wit  (a  tract  embracing  the  land 
in  dispute),  to  have  and  to  hold  the  said  par- 
cel of  land  to  the  said  parties  of  the  second 
part,  their  heirs  and  assigns,  forever  in  fee 
simple.*'  The  suit  was  filed  January  11, 1907, 
a  few  days  more  than  11  months  prior  to  the 
execution  of  the  deed.  As  to  this  suit,  the 
deed  was  inadmissible  for  the  purpose  of 
showing  a  conveyance  of  title  to  the  plaln- 
tiflPs.  They  could  not  rely  upon  title  acquired 
after  the  suit  was  filed  (Deas  v.  Sammons, 
126  Ga.  432,  55  S.  B.  170),  or  after  the  tres- 
pass was  committed  (Allen  v.  Macon,  Dublin 
&  Savannah  R.  Go.,  107  Ga.  838,  33  S.  E.  696). 
The  defendant  was  not  a  party  to  the  deed 
and  did  not  claim  any  ri^t  under  it  Its 
recitals  as  to  the  history  of  previous  transac- 
tions which  led  to  the  execution  of  a  deed  to 
the  grantor,  and  the  purposes  for  whidi  It 
was  executed,  were  not  competent  evidence 
of  the  facts  covered  by  the  recitals  as  against 
the  defendant.  Hanks  v.  Phillips,  39  Ga. 
550;  Dixon-Mitchell  <3o.  v.  Monroe,  112  Ga. 
158,  37  S.  E.  180 ;  Lanier  v.  Hebard,  123  (3a. 
626,  51  S.  E.  632.  The  deed  was  inadmissible 
for  any  purpose,  and  the  court  committed  er- 
ror in  refusing  to  rule  it  out 

3.  While  T.  P.  Ramsay  was  being  examined 
as  a  witness  In  favor  of  the  plaintiffs,  he  was 
permitted  to  testify,  over  objection:  "We  had 
agreed  to  give  it  to  the  minor  children, 
•  ♦  •  that  piece  of  land.  None  of  us  old- 
er ones  wanted  it,  as  we  had  a  piece  of  land 
and  they  didn't"  The  plaintiffs  did  not 
daim  title  under  this  witness,  nor  under  any 
of  the  older  children  of  A.  K.  Ramsay,  llieir 
claim  of  title  was  by  gift  from  A.  K.  Ramsay 
during  his  lifetime.  The  testimony  was 
clearly  irrelevant.  Nor  was  It  comx>etent  in 
this  manner  to  attach  an  express  trust  by 
parol  to  a  deed  absolute  on  its  face. 

i.  The  suit  was  for  damages  alleged  to 
have  accrued  to  the  plaintiffs  as  owners  of 
certain  land,  by  reason  of  injury  to  the  free- 
hold committed  by  the  defendant  To  pre- 
vail it  was  incumbent  upon  the  plaintiffs,  aft- 
er having  been  put  on  proof  of  title  by  the 
answer  of  the  defendant,  to  prove  at  least 
prima  fade  that  they  had  title  at  the  time  of 
the  injury.  The  evidence,  taken  altogether, 
was  insufficient  for  that  purpose.  Counsd 
for  the  plaintiffs  in  their  brief  contend  that 
plaintiffs  derived  title  t^y  gift  made  by  their 
father  to  them  in  his  lifetime.  The  evidence 
is  not  dear  as  to  bis  title;  but,  even  if  he 
had  title  which  he  could  give,  there  was  no 
competent  evidence  of  a  deed  of  gift  to  the 
plaintiffs,  or  to  any  one  for  them ;  nor  was 
there  any  evidence  of  a  parol  gift  cou- 
pled with  possession  and  the  making  of  sub- 
stantial improvements,  or  possession  by  the 
donees  continued  for  a  period  suffident  for 
acquiring  title  by  prescription.  Under  such 
circumstances,  the  contention  of  counsel  that 
plaintiffs  acquired  title  by  gift  was  not  ten- 
able.   Jones  v.  CiAtk,  59  Oa.  136;  Thaggard 
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Y.  Crawford,  112  Ga.  826,  87  S.  BL  867.    The 

plalntifF  having  failed  to  show  title,  the  Judge 
committed  error  in  refusing  to  grant  a  non- 
suit, and  also,  during  the  further  progress  of 
the  trial,  in  charging  the  Jury,  in  ^ect,  that 
If  the  land  was  damaged  in  the  manner  al- 
leged, the  plaintiffs  would  he  authorized  to 
recover,  and  that  they  need  not  consider  the 
question  of  title. 

6.  While  instructing  the  Jury,  the  court 
charged:  "A  railroad  company  in  the  con- 
struction and  maintenance  of  Its  culverts  and 
embankments  Is  [not?]  bound  to  guard 
against  every  possible  contingency  which  may 
result  in  injury  to  the  property  of  others,  but 
it  is  bound  to  so  construct,  keep,  and  main- 
tain its  culverts  and  embankments  as  to 
guard  against  the  accumulation  of  water 
from  freshets  which  in  the  usual  course  of 
events  are  likely  to  occur ;  and  it  is  bound  to 
so  construct,  keep,  and  maintain  its  culverts 
and  embankments  as  that  the  water  will  not 
be  thrown  upon  the  lands  of  others  in  an  in- 
creased volume  of  velocity,  or  in  a  different 
way  than  before  the  embankments  and  cul- 
verts were  built,  thus  injuring  and  damaging 
the  land  more  than  it  would  otherwise  have 
done.  In  guarding  against  such  Injuries  it  is 
incumbent  upon  the  comx>any  to  take  into 
consideration  the  climate,  the  clearing  upon 
the  stream,  and  all  of  those  varying  condi- 
tions peculiar  to  the  locality  and  which 
might  tend  to  increase  the  flow  of  the  stream 
which  the  culvert  was  designed  to  accommo- 
date. I  charge  you  further  that  the  defend- 
ant company  would  not  be  bound,  if  it  com- 
piled with  the  law  which  I  have  given  you 
in  charge,  would  not  be  bound  for  any  dam- 
age which  might  accrue  on  account  of  an  un- 
precedented and  unforeseen  freshet.*'  Also: 
"I  charge  you  that,  if  any  damage  did  accrue 
to  the  land  on  account  of  an  unlooked  for  or 
unforeseen  freshet,  then  the  plaintiff  could 
not  recover,  if  you  find,  as  I  have  stated,  that 
the  embankments  and  culvert  were  built  as 
the  law  requires."  These  excerpts  from  the 
charge  were  made  grounds  of  the  motion  for 
new  trial;  the  criticism  being:  "Because  of 
the  qualification.  •  •  •  If  the  defendant 
had  constructed  and  maintained' its  culverts 
and  emhankments  as  specified  by  the  Judge 
in  his  charge,  there  should  not  be  any  liabil- 
ity on  the  defendant  on  account  of  any  sort 
of  rainfall,  whether  ordinary  or  extraordi- 
nary, usual  or  unpre<^dented ;  whereas,  under 
the  charge  of  the  court,  notwithstanding  the 
company  might  have  done  everything  that 
the  law  requires  it  to  do  in  the  construction 
and  maintenance  of  its  embankments  and 
culverts,  It  would  still  be  liable  if  the  Jury 
believed  that  this  rain  was  ordinary  and  not 
unprecedented.  The  charge  should  not  have 
been  qualified."  Whether  or  not  this  charge 
may  have  been  open  to  criticism  upon  other 
grounds,  we  are  not  called  upon  to  decide; 
but  it  was  not  subject  to  the  only  ground  of 


criticism,  set  out  in  the  assignment  of  error. 
Judgment  reversed.    All  the  Justices  cod- 
cor. 

034  Ga.  288) 
PRYOR  V.  LUDDEN  &  BATES  SOUTHERN 

MUSIC   HOUSE. 
(Supreme  Court  of  Georgia.    March  19,  1910.) 

(ByUalnu  by  ike  Court.) 

Sales  ((  428*)— Action  vob  Pbxob— Defenses 
—Breach  of  Wahbantt. 

Where  a  note  recites  that  its  consideration 
Is  the  purchase  price  of  a  particular  described 
piano,  in  a  suit  thereon  by  the  promisee  the 
maimer  may  plead,  In  defense  of  the  action, 
that  the  plaintiff  represented  that  the  piano  was 
new  and  capable  of  being  used  as  a  musical  in- 
strument, and  that  the  defendant,  acting  on  this 
representation  and  warranty,  and  without  actu- 
al or  constructive  knowledge  of  its  true  condi- 
tion, bought  it,  when  in  point  of  fact  it  is  worse 
than  secondhand  and  not  capable  of  being  used 
as  a  musical  instrument. 

[E5d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1214-1228 ;   Dec.  Dig.  (  428.*] 

Certified  by  Court  of  Appeals. 

Action  by  the  Ludden  &  Bates  Southern 
Music  House  against  A.  M.  Pryor.  Judgment 
for  plaintiff,  and  defendant  brings  error  to 
the  Court  of  Appeals,  which  desires  instruc- 
tions of  the  Supreme  Court  Instructions 
given. 

E,  K.  Overstreet,  for  plaintiff  in  error. 
Strange  &  Cobb,  for  defendant  in  error. 

EVANS,  P.  J.  The  Court  of  Appeals  de- 
sires the  instruction  of  the  Supreme  Court  as 
to  the  following  question  of  law: 

"Where  there  is  a  sale  of  a  specific  article 
of  personal  proi>erty,  such  as  a  certain  par- 
ticular piano,  and  the  purchaser  gives  to  the 
seller  a  promissory  note  note  stating  that  the 
consideration  thereof  is  the  particular  desig- 
nated article  sold,  and  the  note  is  otherwise 
silent  as  to  representations  and  warrantiea, 
is  the  defendant  precluded  by  what  is  com- 
monly called  the  *parol  evidence  rule,*  or  by 
any  other  principle  of  law,  from  pleading  in 
defense  to  an  action  on  the  note  that  the 
plaintiff  represented  that  the  piano  was  new 
and  was  suitable  for  the  use  for  which  such 
articles  are  usually  and  generally  Intended  (1. 
e.,  in  the  case  of  the  piano,  that  it  was  new 
and  capable  of  being  used  as  a  musical  instm- 
ment),  and  that  the  defendant,  acting  on  this 
representation  and  warranty,  and  without  ac- 
tual or  constructive  knowledge  of  its  true 
condition,  bought  it,  when  in  point  of  fact  it 
is  worse  than  secondhand  and  not  capable  of 
the  use  mentioned  (1.  e..  In  the  case  of  the 
piano,  of  being  used  as  a  musical  instru- 
ment) r 

In  deciding  whether  a  note  given  for  the 
purchase  money  of  a  specific  article  may  be 
reduced  in  amount,  or  a  recovery  entirely  de- 
feated, by  showing  a  breach  of  a  contempo- 
raneous oral  express  warranty,  regard  must 
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be  had  to  two  well-defined  rules  of  law,  one 
of  which  is  the  rule  which  prohibits  an  un- 
conditional written  promise  to  pay  money  to 
be  changed  into  a  conditional  one  by  a  con- 
temporaneous parol  agreement,  and  the  other 
Is  the  parol  evidence  rule,  which  rejects,  in 
the  absence  of  fraud,  accident,  or  mistake, 
parol  evidence  which  adds  to,  varies,  or  con- 
tradicts the  written  memorial  of  a  contract. 
The  principle  is  well  established  that  a  nego- 
tiable instrument  which  expresses  on  its  face 
an  absolute  promise  to  pay  cannot  be  cut 
down  into  a  conditional  promise  by  a  contem- 
poraneous parol  agreement.  Thus,  where  a 
note  expressed  on  its  face  that  it  was  given 
for  the  rent  of  a  warehouse,  in  a  suit  upon 
the  note,  a  plea  of  total  or  partial  failure  of 
consideration  resulting  from  a  breach  of  a 
collateral  engagement  of  the  landlord  to 
make  certain  repairs  will  not  be  allowed. 
Wyche  v.  Winship,  13  Ga.  208.  Nor  can  the 
maker  show  a  prior  or  contemporaneous 
parol  agreement  that  the  payee  was  to  accept 
a  less  amount  Loudermilk  v.  Loudermilk,  d3 
Ga.  443^  21  S.  R  77.  Though  a  maker  of  a 
note,  when  sued  by  his  promisee,  is  always 
permitted  to  show  by  parol  a  want  or  failure 
of  consideration,  yet  he  will  not  be  allowed, 
unless  fraud  exists,  to  prove  that  his  obliga- 
tion to  pay  was  dependent  or  conditional  up- 
on the  promisee's  compliance  with  a  contem- 
poraneous or  prior  agreement  not  expressed 
In  the  note.  Lester  v.  Fowler,  43  Ga.  190; 
Howard  v.  Stephens,  52  Ga.  448;  Goodman 
▼.  Fleming,  57  Ga.  350;  Haley  v.  Evans,  60 
Ga.  157 ;  Hirsdx  v.  Oliver,  91  Ga.  654,  18  S. 
E.  354 ;  Dinkier  v.  Baer,  92  Ga.  432,  17  S.  E. 
958;  Scaife  v.  Beall,  48  Ga.  888. 

As  an  Incident  to  a  sale  of  a  chattel  the 
law  implies  a  warranty,  which  the  parties 
may  waive  or  change  by  express  agreement 
The  Warranty,  whether  express  or  implied, 
necessarily  enters  into  the  consideration  of 
the  article  sold.  A  plea  of  breach  of  war- 
ranty is  the  substantial  equivalent  of  a  plea 
of  failure  of  consideration  i  and  the  defense 
is  allowed  upon  the  principle  that  the  consid- 
eration of  a  note  between  the  parties  is  al- 
ways open  to  inquiry  so  far  as  the  promise 
to  pay  depends  upon  its  existence,  continu- 
ance, or  amount,  and  that,  as  a  warranty  is 
incident  to  every  sale  of  a  chattel,  parol  evi« 
dence  Is  admissible,  not  for  the  purpose  of 
showing  that  a  different  promise  from  the 
written  one  was  made,  but  that  it  is  different 
in  legal  effect  as  a  consequence  of  the  want, 
cessation,  or  shrinkage  of  the  consideration. 
Aultman  v.  Mason,  83  Ga.  212,  9  S.  B.  536. 
The  parol  evidence  rule,  as  relating  to  writ- 
ten contracts,  has  been  thus  stated:  "Where 
parties  have  reduced  to  writing  what  appears 
to  be  a  complete  and  certain  agreement,  it 
will,  in  the  absence  of  fraud,  accident,  or 
mistake,  be  conclusively  presumed  that  the 
writing  contains  the  entire  contract,  and 
parol  evidence  of  prior  or  contemporaneous 
representations  or  statements  is  inadmissible 
Co  add  to,  take  from,  or  vary  the  written  in- 


strument" Bollard  v.  Brewer,  118  Ga.  918, 
45  S.  B.  711.  Where  the  law  requires  that 
the  contract,  in  order  to  he  valid,  shall  be 
expressed  in  writing,  the  writing  alone  most 
be  depended  upon  to  ascertain  the  contract  of 
the  parties,  and  its  deficiencies  cannot  be 
supplied  by  parol  proof.  Where  the  law  does 
not  require  the  agreement-  to  be  reduced  to 
writing  In  order  to  render  it  valid,  and  it  is 
insisted  that  the  writing  contains  a  complete 
agreement  of  the  parties,  it  becomes  a  ques- 
tion of  intention,  as  to  whether  or  not  the 
agreement  has  been  integrated  in  the  writing. 
In  such  a  case,  in  order  to  allow  parol  evi- 
dence to  be  admitted  to  show  other  terms,  it 
must  appear,  either  from  the  contract  itself 
or  from  the  attendant  circumstances,  that  the 
contract  is  Incomplete,  and  what  is  sought  to 
be  shown  as  additional  terms  neither  con- 
flicts with  nor  contradicts  what  is  contained 
in  the  writing.  Forsyth  Mfg.  Co.  v.  Gastlen, 
112  Ga.  199,  37  S.  E.  4S5,  81  Am.  St  Rep.  28; 
Johnson  v.  Patterson,  86  Ga.  725, 13  S.  B.  17 ; 
De  Pauw  v.  Kaiser,  77  Ga,  176,  8  S.  B.  254. 

If  the  writing  shows  on  its  face  a  definite 
and  complete  contract  between  the  parties, 
parol  evidence  will  not  be  received  to  vary, 
modify  or  contradict  its  terms.  The  rule  does 
not  apply  to  cases  where  the  instrument 
shows  Incompleteness  on  its  face,  and  parol 
evidence  is  allowed  to  show  an  agreement 
referable  to  the  incompleteness,  when  not  in- 
harmonious with  the  writing.  The  question 
in  such  cases  is  whether  there  is  a  vacuum 
to  be  filled.  If  the  alleged  omission  of  an 
important  detail  is  lacking,  which  can  be 
supplied  by  legal  presumption,  the  want  of 
express  provision  leaves  no  vacuum.  In  case 
of  the  sale  of  a  chattel,  the  parties  may  con- 
tract for  an  express  warranty,  or  they  may 
rely  upon  the  warranty  which  the  law  im- 
plies. Our  Code  declares  that,  if  there  is  no 
express  covenant  of  warranty,  the  seller  war- 
rants that  he  has  a  valid  title  and  right  to 
sell,  that  the  article  sold  is  merchantable  and 
reasonably  suited  to  the  use  intended,  and 
that  he  knows  of  no  latent  defects  undis- 
closed. Civ.  Code  1895,  (  3555.  In  Benja- 
min on  Sales  (7th  Ed.)  (  621,  it  is  said  that 
"where  the  written  sale  contains  no  war- 
ranty, or  expresses  the  warranty  tlmt  Is  giv- 
en by  the  vendor,  parol  evidence  is  inad- 
missible to  prove  the  existence  of  a  warranty 
In  the  former  case,  or  to  extend  it  in  the 
latter  by  inference  or  implication.*'  So, 
where  it  appears  that'  tbe  agreement  has 
been  integrated  in  the  writing,  the  terms  of 
the  writing  cannot  be  changed  or  contra- 
dicted by  parol  evidence. 

The  essential  thing  to  be  ascertained  in  a 
suit  upon  a  promissory  note  given  for  a  par- 
ticular described  chattel,  in  order  to  exclude 
parol  evidence,  is  whether  or  not  it  varies 
the  terms  of  the  note,  or,  if  the  agreement 
has  been  integrated  in  the  note,  whether  it 
varies  the  terms  of  the  contract  as  expressed 
in  the  note.    Ordinarily  a  promissory  note 
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given  for  tbe  purchase  price  of  an  article  is 
intended  to  contain  only  the  obligation  of  the 
vendee,  and  tliat  obligation  is  to  pay  the 
vendor  a  definite  sum -of  money  at  a  definite 
time.  The  vendor's  obligation  has  no  place 
In  a  purely  negotiable  instrument  given  by 
the  vendee;  and  In  a  suit  upon  a  promis- 
sory note  for  the  price  of  personal  property, 
which  does  not  purport  to  disclose  the  con- 
tract of  sale,  evidence  of  a  parol  warranty 
of  the  property  and  a  breach  of  the  warranty 
is  admissible.  Kemp  v.  Byne,  54  Ga.  527. 
The  maker  of  a  negotiable  note  for  the  pur- 
chase of  a  chattel  may  incorporate  therein 
the  complete  contract  of  sale;  and,  when 
this  is  done,  the  law  will  not  permit  him  to 
prove  different  or  additional  terms.  Moul- 
trie Repair  Cto.  v.  Hill,  120  Ga.  730,  48  S.  B. 
143;  BuUard  v.  Brewer,  118  Ga,  918,  45  S. 
E.  711.  In  these  cases  the  purchaser  signed 
a  note,  which  reserved  the  title  of  the  prop- 
erty sold  in  the  seller,  and  also  contained 
the  other  provisions  of  the  sale  contract. 
The  maker  of  a  negotiable  note  for  the  pur- 
chase of  a  chattel  may,  without  Integrating 
the  entire  agreement  of  sale,  express  therein 
partial  terms  of  sale.  A  purchaser  of  an 
article,  who  gives  his  note  for  the  price  of 
the  article,  and  therein  accepts  a  limited 
warranty,  and  stipulates  not  to  exact  ahy- 
thlng  beyond,  will  not  be  allowed  to  prove 
by  parol  another  representation  or  warranty 
of  the  seller,  unless  upon  the  ground  of 
fraud.  Allen  v.  Young,  62  Ga.  617;  Patter- 
son V.  Ramspeck,  81  Ga.  808^  10  S.  E.  300. 

Applying  these  observations  to  the  query 
of  the  Court  of  Appeals,  we  do  not  think  that 
a  note,  which  expresses  that  the  considera- 
tion thereof  is  the  purchase  price  of  a  spe- 
cific article  (nothing  more  appearing),  indi- 
cates upon  its  face  that  the  terms  of  sale 
have  been  integrated  In  the  writing,  and  pa- 
rol evidence  is  admissible  to  show  a  failure 
of  consideration  consequent  upon  a  breach 
of  a  contemporaneous  parol  express  war- 
ranty. All  the  Justices  concur,  except  FISH, 
0.  J.y  absent  on  account  of  sickness. 


cm  Gtt.  20i) 

NOLAN  T.  OENTRAIi  GEORGIA  POWER 

CO. 

(Supreme  Oourt  of  Georgia.    March  3,  1910.) 

(SyUahus  by  the  Oourt.) 

!•  Stattttes  (8   116*)— Titles  — MoKB  Than 
One  Subject. 

The  act  of  December  7,  1897  (Acts  1897,  p. 
68),  authorizing  corporations  or  individuals  own- 
ing anv  water  power  to  condemn  rights  of  way 
ana  other  easements,  etc.,  is  not  unconstitution- 
al  for  the  reason  that  the  act  contains  two  sub- 
ject-matters, or  matter  in  the  body  of  the  act 
different  from  what  is  expressed  in  the  title. 

[Ed.    Note.— For   other   cases,   see    Statutes, 
Cent  Dig.  §§  150,  151 ;  Dec.  Dig.  §  115.*] 


2.  Eminent  Domain  (§  52*)— Pbopebty  Sub- 
ject—Constkuction  OP  Statute. 

In  view  of  the  provisions  of  the  third  sec- 
tion of  the  act  of  Dec^nber  7,  1897,  that  the 
power  given  under  this  act  shall  not  be  used  to 
interfere  with  any  mill  or  factory  actually  in 
operation,  the  legislative  purpose  is  indicated 
that  the  power  to  condemn  land  to  flow-back 
water,  given  in  section  1  of  the  act,  includes 
lands  which  may  contain  a  water  power  not  in 
actual  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  $  52.*] 

3.  Eminent  Domain  (§  8*)— Statutes  (§  161*) 
—  Repeal  by  Implication  —  Gonstbuction 
OF  Constitution  —  Amendment  of  Stat- 
utes. 

The  provision  of  the  Constitution  (article  3^ 
§  7,  par.  17)  that  no  law  or  section  of  the 
Code  shall  be  amended  or  repealed  by  mere  ref- 
erence to  its  title  or  to  the  number  of  the  Code 
section,  etc.,  is  confined  to  repeals  and  amend- 
ments expressly  made,  and  has  no  application 
to  repeals  by  implication. 

(a)  The  act  of  December  7,  1897,  is  not  in 
conflict  with  Civ.  Code,  §  3061,  defininf^  the 
rights  of  a  riparian  owner  of  a  aonnavigable 
stream. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  §  8:*  Statutes,  Cent.  Dig.  i 
233 ;    Dec.  Dig.  §  161.*] 

4.  Eminent  Domain  (f  36*)— Propebtt  Sub- 
ject —  Pbopebty  Necessabt  for  Genera- 
tion OF  Electricity. 

The  generation  of  electricity  by  water  i)OW- 
er,  to  be  used  for  the  purpose  of  lighting  towns 
and  cities,  or  supplying  motive  power  to  rail- 
roads or  street  car  lines,  or  supplying  light, 
heat,  and  power  to  the  public,  subject  to  gov- 
ernmental control,  is  a  public  nse,  for  the  prop- 
er exercise  of  which  the  General  Assembly  may 
grant  the  right  of  eminent  domain. 

[Ed.  Note.— For  other  cases,  see  Ehninent  D<^ 
main,  Cent  Dig.  §  80;   Dec.  Dig.  §  35.*] 

5.  Eminent  Domain  (§  I8I5— Proceedings- 
Notice  to  Landowner— Requisites. 

When   a   corporation    desires   to  condemn 

Sroperty  for  a  public  use,  in  the  notice  of  con- 
emnation  to  the  landowner  it  must  appear  that 
the  property  sought  to  be  condemned  is  intend- 
ed to  be  devoted  to  a  strictly  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  488-492 ;  Dec  Dig.  S  181.*3 

6.  Eminent  Domain  (§  7*)— Right  of  Supe- 
rior CtoURT  to  Confer  Power. 

The  superior  court  cannot  confer  npon  a 
corporation  chartered  by  it  the  power  or  emi- 
nent domain,  but  may  incorporate  a  private  cor- 
poration with  such  powers  as  will  enable  the 
corporation,  by  compliance  with  a  legislative 
grant  of  eminent  domain,  to  exercise  the  power 
conferred  in  the  legislative  grant. 

[Ed.  Note.— For  other  cases,  see  fiminent  Do- 
main, Cent  Dig.  §§  24-26;   Dec  Dig.  |  7.*] 

7.  INJUNOTION  Properly  Denied. 

There  was  no  abuse  of  discretion  in  deny* 
ing  an  injunction. 

(Additional  8yUabu$  hy  Bditoridl  Staff.) 

S.  Statutes  (J  109*)— Title. 

The  title  to  a  statute  need  not  recite  la 
minute  detail  all  its  provisions,  bat  a  substan- 
tial conformity  ot  the  act  to  its  title  is  required ; 
the  conformity  to  be  determined  in  view  of  ths 
snbject-matter  to  which  the  legislation  relates. 

[Ed.  Note.— For  other  cases,  see  Statutes^ 
(3ent.  Dig.  SS  136-139;   Dec.  Dig.  S  109.*] 

Atkinson  and  Holden,  JJ.,  dissenting. 


*For  other  cases  aee  same  topic  and  flection  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  data,  4k  Reporter  Indoatas 
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Error  from  Superior  Court,  Bibb  Comity; 
W.  H.  Felton,  Judge. 

Action  by  A.  C.  Nolan  against  the  Central 
Georgia  Power  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  for 
plaintiff  In  error.  Walter  T.  Johnson,  Olln  J. 
Wlmberly,  and  Chester  B.  Massllch,  for  de- 
fendant In  error. 

BECK,  J.  The  Central  Georgia  Power 
Company,  Incorporated  by  the  superior  court 
of  Bibb  county,  Ga.,  gave  notice  to  Elizabeth 
G.  Nolan,  Annie  L.  Nolan,  and  Q.  R.  Nolan 
of  Its  Intention  to  condemn  certain  described 
lands,  in  order  to  flow-back  water  In  the  de- 
velopment of  Its  water  power.  Thereupon 
the  landowners  filed  their  petition  against 
the  power  company  to  enjoin  It  from  pro- 
ceeding further  In  the  condemnation  of  their 
land,  on  the  ground  that  the  act  of  the  Gen- 
eral Assembly,  under  which  It  Is  alleged  the 
power  company  Is  proceeding,  Is  unconstitu- 
tional for  the  various  reasons  assigned,  and 
because  the  use  for  which  their  property  Is 
sought  to  be  talcen  Is  private  and  not  public. 
After  hearing  evidence  the  Judge  refused  an 
interlocutory  Injunction,  and  the  plaintiffs 
excepted.  The  act  of  the  General  Assembly, 
by  virtue  of  which  the  power  company  claims 
its  right  to  condemn,  and  which  is  assailed 
by  the  landowners  as  xmconstitutional,  Is  as 
follows: 

**Aii  act  to  authorize  corporations  or  Individ- 
uals owning  or  controlling  any  water 
power  in  this  state,  or  location  for  steam 
plant  hereinafter  mentioned,  and  operat- 
ing or  constructing,  or  preparing  to  con- 
struct thereon,  a  plant  or  works  for  gen- 
erating electricity  by  water  or  steam 
power,  to  be  used  for  the  purpose  of 
"  lighting  towns  or  cities,  or  supplying  mo- 
tive power  to  railroads  or  street  car  lines, 
or  supplying  light,  heat  or  power  to  the 
public,  to  purchase,  lease,  or  condemn 
rights  of  way  or  other  easements  neces- 
sary for  such  purposes  upon  the  lands  of 
others,  upon  first  paying  Just  compensa- 
tion to  the  owners  of  the  land  to  be  af- 
fected. 

"Section  1.  Be  It  enacted,*'  etc,  "that  from 
and  after  the  passage  of  this  act  any  cor- 
poration or  Individual  owning  or  controlling 
any  water  power  in  this  state,  or  location 
for  steam  plant  hereinafter  mentioned,  and 
operating  or  constructing  or  preparing  to  con- 
atruct  thereon  a  plant  or  works  for  gen- 
erating electricity  by  water  or  steam  power, 
to  be  used  for  the  purpose  of  lighting  towns 
or  cities,  or  supplying  motive  power  to  rail- 
roads or  street  car  lines,  or  supplying  light, 
heat,  or  power  to  the  public,  shall  have  the 
right  to  purchase,  lease,  or  condemn  rights 
of  way  or  other  easements  upon  the  lands  of 
others  in  order  to  run  lines  of  wires,  main- 
tain dams,  flow-back  water,  or  for  other 
necessary  to  said  purposes,  upon  first 
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paying  Just  compensation  to  the  owners  of 
the  land  to  be  affected. 

'*Sec.  2.  Be  it  further  enacted,  that  if 
said  corporation  or  individual  does  not,  by 
contract,  procure  the  easements,  rights  of 
way,  or  other  interest  on  property  provided 
for  in  the  first  section  of  this  act,  they  shall 
have  the  right  to  acquire  or  condemn  the 
same  in  accordance  with,  and  subject  to, 
the  provisions  of  the  Code  of  1895,  from  sec- 
tion 4657  to  4686,  inclusive,  as  embodied  in 
the  act  of  the  General  Assembly  of  this  state 
approved  December  18th,  1894,  as  therein  pre- 
scribed for  railroad,  telegraph,  canal,  min- 
ing, and  waterworks  companies. 

"Sec.  8.  Be  it  further  enacted,  that  the 
power  given  under  this  act  shall  not  be 
used  to  Interfere  with  any  mill  or  factory 
actually  in  operation. 

''Sec.  4.    [Repeals  conflicting  laws.]'' 

1,  2.  The  first  question  for  consideration  is 
whether  the  act  of  December  7,  1897  (Acts 
1897,  p.  68),  confers  the  right  to  exercise  the 
power  of  eminent  domain  only  in  order  to 
obtain  rights  of  way. or  other  easements  nec- 
essary for  the  erection  of  jwles,  stringing  of 
wires,  and  similar  things  for  the  delivery  of 
electric  power  from  the  power  plant,  and  Its 
use,  after  transmission,  in  lighting  towns  and 
cities  and  supplying  motive  power  to  rail- 
roads or  street  car  lines,  or  supplying  light, 
heat,  or  power  to  the  public,  or  whether  it 
also  Includes  the  right  to  condemn  other 
easements,  essential  in  maintaining  dams, 
backing  water  in  their  eroctlon,  and  like  uses 
essential  to  the  development  of  the  water 
power  and  putting  it  into  use  in  connection 
with  the  things  above  mentioned;  In  other 
words,  whether  the  person  or  corporation 
owning  or  controlling  the  water  power  must 
develop  it  and  do  the  things  needful  for  the 
generation  of  the  electric  jwwer  without  the 
use  of  the  state's  right  of  eminent  domain, 
and  have  the  right  to  exercise  the  power 
conferred  upon  him  or  it  only  In  connection 
with  the  transmission  of  the  power  from  the 
plant  and  its  use  at  the  point  to  which  it  is 
transmitted,  or  whether  the  act  allows  con- 
demnation in  connection  with  the  develop- 
ment of  the  water  power  and  the  genera- 
tion of  the  electric  power,  as  well  as  in  con- 
nection with  its  transmission. 

It  is  said  that  this  court  in  Oconee  Ulec- 
trie  Light  &  Power  Company  v.  Carter,  111 
Ga.  106,  86  S.  B.  457,  construed  the  act  as 
limiting  the  power  of  condemnation  to  the 
rights  of  way  and  other  easements  pertain- 
ing to  the  transmission  of  electrical  power, 
and  as  not  conferring  the  right  to  condemn 
land  to  flow-back  water  when  necessary  to 
the  development  of  the  water  jwwer.  We  do 
not  understand  that  the  court  so  decided. 
Although  some  of  the  language  used  in  the 
syllabus  may  be  susceptible  of  a  double  con- 
struction, when  taken  in  connection  with  the 
opinion  and  the  point  in  the  case,  the  sylla- 
bus will  not  bear  the  meaning  which  counsel 
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for  plaintiffs  In  error  contend.  The  point  in 
the  case  was  this:  A  water  company  which 
owned  only  a  part  of  the  water  power  was 
attempting  to  condemn  the  interest  of  Its  co- 
tenant;  and  the  court  simply  held  that  it 
did  not  come  within  the  purview  of  the  act, 
as  the  act  was  never  intended  to  confer  up- 
on one  of  two  co-tenants  of  a  water  power 
the  right  to  condemn  the  Interest  of  the 
other  therein.  The  act  provides  that  any  per- 
son or  individual  owning  or  controlling  any 
water  power  in  this  state,  or  location  for 
steam  plant  hereinafter  mentioned,  and  "op- 
erating or  constructing,  or  preparing  to  con- 
struct thereon  a  plant  or  works  for  generating 
electricity  by  water  or  steam  power  to  be 
used  for  the  purpose  of  lighting  towns  or 
cities,"  etc.  It  deals,  not  only  with  a  per- 
son or  corporation  who  has  a  water  power 
already  developed  and  is  ready  for  transmits 
ting  electricity,  but  also  with  one  who  has 
constructed  or  is  preparing  to  construct  a 
plant  or  works.  Thus  the  exercise  of  the 
right  of  eminent  domain  for  the  public  utili- 
ty is  not  postponed  until  after  the  plant  has 
been  completed,  but  it  is  conferred  also  in 
connection  with  its  preparation. 

Again,  it  is  provided  in  the  first  section  of 
the  act  that  there  shall  be  a  right  of  con- 
demnation, not  only  of  rights  of  way,  but 
also  of  *'other  easements  upon  the  lands  of 
others,  in  order  to  run  lines  of  wire,  main- 
tain dams,  flow-back  water,  or  for  other 
uses  necessary  to  said  purposes."  The  main- 
tenance of  dams  and  the  flowing  back  of  wa- 
ter are  no  part  of  the  transmission  of  the 
electric  current  or  its  utilization  by  the  use 
of  lamps  or  motors  at  the  place  to  which  it 
has  been  transmitted.  Those  words  would 
be  entirely  useless  and  meaningless,  If  the 
act  confined  the  exercise  of  the  right  of 
eminent  domain  to  the  narrow  purposes 
claimed.  The  general  public  objects,  or 
utility,  underlying  this  grant  of  the  right  to 
exercise  the  state's  power  -of  eminent  do- 
main, would  not  be  carried  out  and  rendered 
completely  effectual  by  condemnation  for  the 
purpose  of  transmission  of  the  current  and 
Its  utilization  at  the  end  of  the  line*  The 
generation  of  electricity  is  as  essential  as  its 
transmission.  The  ordinary  method  in  which 
a  water  power  is  utilized  is  by  means  of  a 
d^m.  It  could  not  be  erected  without  caus- 
ing backwater.  If  the  narrow  construction 
.contended  for  were  placed  upon  this  aot,  the 
owner  of  a  most  splendid  water  power  could 
only  develop  it  and  use  it  in  lighting  cities 
to  the  extent  to  which  he  could  build  a  'dam 
without  backing  water  beyond  the  confines 
of  his  own  land.  The  right  to  back  water 
on  the  lands  of  others  is  further  indicated  by 
the  third  section,  which  expressly  provides 
"that  the  power  given  under  this  act  shall 
not  be  used  to  interfere  with  any  mill  or 
factory  actually  in  operation."  This  section 
would  be  without  meaning  or  applicability 
unless  the  act  intended  to  give  the  power  to 


back  water,  except  where  it  interfered  witli 
a  mill  or  factory  in  actual  operation. 

Giving  to  the  act  a  reasonable  construc- 
tion, in  order  to  carry  out  its  evident  intent 
and  purpose,  it  includes  the  power  to  con- 
demn an  easement  in  order  to  back  water 
on  the  property  of  another  in  the  necessary 
development  of  a  water  power  for  the  public 
purposes  Indicated;  and  this  is  true,  although 
the  land  on  which  the  easement  is  contained 
may  also  have  on  it  an  undeveloped  water 
power,  save  as  in  the  act  excepted.  So  con- 
strued, is  the  act  unconstitutional  as  con- 
taining matter  not  covered  by  its  title?  **It 
is  not  essential  that  the  title  to  the  act  should 
recite  in  minute  detail  all  of  its  provisions; 
otherwise,  the  act  Itself  would  be  but  a 
copy  of  the  title."  Banks  v.  State,  124  Ga. 
16,  52  S.  B.  74,  2  L.  R.  A.  (N.  S.)  1007.  "A 
substantial,  not  a  literal,  conformity  of  a  law 
to  its  title,  is  required  by  the  Constitution." 
Macon  &  Birmingham  R.  Ck).  v.  Gibson,  85  Ga. 
1,  20,  11  S.  E.  442,  445,  21  Am.  St  Rep.  135. 
"This  correspondence  is  to  be  determined  in 
view  of  the  subject-matter  to  which  the  legis- 
lation relates."  See,  also,  Hope  v.  Gainesville, 
72  Ga.  246;  Carroll  v.  Wright,  131  Ga.  728-745, 
63  S.  E.  260.  The  words  "and  for  other  pur- 
poses" are  very  frequently  added  at  the  end 
of  a  title  of  a  legislative  act,  but  they  are 
not  a  sine  qua  non.  Eiven  without  them  it 
is  substantial,  not  literal,  compliance  which 
is  required.  James  v.  State,  124  Ga.  72,  52 
S.  E.  295.  Tested  by  these  rules,  the  title 
of  the  act  under  consideration  was  sufficient- 
ly broad  to  cover  substantially  the  subject- 
matter  of  condemnation  of  easements  in  or- 
der to  maintain  dams  or  flow-back  water. 
The  title  of  the  act,  as  already  mentioned  in 
regard  to  its  body,  showed  that  the  condem- 
nation was  authorized  to  be  made  by  corpo- 
rations or  individuals  owning  or  controlling 
any  water  power  and  operating  or  construct- 
ing or  preparing  to  construct  thereon  a  plant 
or  works  for  generating  electricity.  Thus 
the  title,  as  well  as  the  body,  of  the  act  in- 
dicated that  the  condemnation  might  be  had 
in  advance  of  the  construction  or  completion 
of  the  work,  and  was  not  required  to  wait 
until  the  power  had  been  developed,  and  be 
then  confined  merely  to  condemning  ease- 
ments for  the  purposes  ot  transmission.  It 
specified  the  condemnation  of  rights  of  way 
"or  other  eafleme&ts  necessary  for  such  pur- 
poses upon  the  lands  of  others."  This  was 
broad  enough  to  include  the  easements  abo^e 
mentioned. 

The  contention  that  the  words  'for  such 
purposes"  mean  merely  the  purposes  of  trans- 
mission of  the  electric  curroit  to  the  towns 
or  cities,  or  the  erecting  of  lines  or  poles 
therefor,  is  too  narrow.  "Corporations  or 
individuals  owning  or  controlling  any  wa- 
ter power  in  this  statd,  or  location  for  steam 
plant  hereinafter  mentioned,  and  operating 
or  constructing,  or  preparing  to  oonstract 
thereon,  a  plant  or  works  for  generating  elec- 
tricity by  water  or  steam  power*  to  be  used 


Ga.) 


KOLAN  ▼.  CENTRAL  GEORGIA  POWER  00. 


659 


for  the  purpose  of  lighting  towns  or  cities, 
or  supplying  motive  power  to  railroads  .or 
street  car  lines,  or  supplying  light,  heat  or 
power  to  the  public"  were  authorized  to 
make  the  condemnation.  The  power  confer- 
red is  not  merely  for  transmission,  but  for 
generating  electricity  to  be  used  for  certain 
purposes.  Lighting  towns  or  cities,  or  sup- 
plying motive  power  to  railroads  or  street 
car  lines,  or  supplying  light,  heat,  or  power 
to  the  public,  if  used  in  a  narrow  and  liter- 
al sense,  no  more  include  the  power  to  con- 
demn rights  of  way  in  the  country  than  they 
do  the  erection  ot  the  dam  and  the  over- 
flowing of  land.  The  words  "for  the  purpose 
of  lighting  towns,"  etc.,  qualify  the  use  to 
which  the  electrical  power  is  to  be  applied 
when  generated  in  order  to  authorize  con- 
demnation. The  condemnation  is  to  be  per- 
mitted by  persons  constructing  or  preparing 
to  construct  works  "for  generating  electricity 
by  water  or  steam  power  to  be  used  for  the 
purpose  of  lighting,**  etc.  As  mentioned 
above,  generating  electricity  is  quite  as  es- 
sential as  transmitting  it  for  the  purpose 
of  furnishing  light  or  heat  to  the  public.  The 
title  of  the  act  authorized  condemnation  of 
easements  necessary  for  such  purposes.  The 
body  of  the  act  does  not  contain  anything 
substantially  different  from  what  is  contain- 
ed in  the  title,  and  the  act  is  not  unconstitu- 
tional on  that  ground. 

3.  It  is  urged  that  the  effect  of  the  act  of 
December  7,  1897,  is  to  repeal  Civ.  Code,  S 
3061:  "The  owner  of  a  stream  hot  naviga- 
ble is  entitled  to  the  same  exclusive  posses- 
sion thereof  as  he  has  of  any  other  part  of 
his  land;  and  the  Legislature  has  no  power 
to  compel  or  interfere  with  him  in  its  law- 
ful use,  for  the  benefit  of  those  above  or  be- 
low him  on  the  stream,  except  to  restrain 
nuisances*' — and  that  for  this  reason  the 
act  is  violative  of  article  3,  $  7,  par.  17,  of 
the  Constitution,  which  provides  that  no  law 
or  section  of  the  Code  shall  be  amended  or 
repealed  by  mere  reference  to  its  title  or  to 
the  number  of  the  Code  section,  unless  the 
amending  or  repealing  act  distinctly  de- 
scribes the  act  to  be  amended  or  repealed. 
This  provision  of  the  Constitution  has  refer- 
ence to  repeals  and  amendments  expressly 
made,  and  has  no  application  to  repeals  by 
implication.  Edalgo  v.  Southern  R.  Co.,  129 
Ga.  266,  58  S.  B.  846^  An  equally  conclu- 
sive reply  to  this  objection  is  that  no  Legis- 
lature has  the  power  to  surrender  the  pow- 
er of  eminent  domain,  so  as  to  bind  the 
state  in  the  future  to  refrain  from  its  ex- 
ercise when  a  proper  and  necessary  occasion 
shall  arise.  15  Cyc.  559.  And  it  is  not  to 
be  presumed  that  the  quoted  Code  section 
was  intended  to  deprive  the  state  of  its  pow- 
er of  eminent  domain,  but  rather  that  it 
was  definitive  of  the  rights  of  one  riparian 
owner  as  against  others. 

4.  Plaintiffs  in  error  attack  the  act  of  De- 
cember 7,  1897,  as  violating  several  provi- 
sions of  the  Constitution.    It  is  claimed  that 


the  act  does  not  afford  impartial  and  com- 
plete protection  to  property;  that  its  enforce- 
ment will  deprive  them  of  their  property 
without  due  process  of  law;  that  its  enforce- 
ment will  authorize  the  taking  of  private 
property  for  private  purposes;  that  it  vio- 
lates the  constitutional  guaranty  that  "the 
exercise  of  the  police  power  of  the  state  shall 
never  be  abridged  nor  so  construed  -as  to 
permit  corporations  to  conduct  their  business 
in  such  a  manner  as  to  infringe  the  equal 
rights  of  individuals.**  All  of  these  objec- 
tions Involve  the  single  point  of  whether  the 
generation  of  electricity  by  water  power  for 
distribution  and  sale  to  the  general  public 
on  equal  terms,  subject  to  governmental  con- 
trol, is  a  public  enterprise,  and  the  property 
so  used  is  devoted  to  public  use.  If  the  use 
for  which  the  act  allows  private  property  to 
be  taken  upon  payment  of  just  and  adequate 
compensation  is  public,  then  none  of  these 
constitutional  objections  forbid  it  The  Con- 
stitution permits  individual  property  to  be 
devoted  to  a  public  use,  when  necessary  for 
the  exercise  of  the  use,  upon  payment  of 
just  and  adequate  compensation.  The  par- 
amount question,  then,  is  whether  the  use 
for  which  private  property  is  allowed  to  be 
taken  by  the  act  is  a  public  use.  While  all 
the  authorities  concur  that  the  question  of 
public  use  is  ultimately  a  judicial  one,  yet 
the  courts  have  never  been  able  to  formu- 
late so  exact  a  definition  as  will  determine 
every  concrete  case  which  may  arise.  Says 
Mr.  Lewis  in  his  work  on  Eminent  Domain 
(volume  1,  §  253):  "Courts  have  generally 
avoided,  and  wisely  so,  the  enunciation  of 
general  principles  or  the  giving  of  general 
definitions,  which  might  prove  stumbling- 
blocks  in  subsequent  cases  or  work  mischief 
in  their  practical  application.  It  is  the  duty 
of  courts  simply  to  apply  the  law  to  the 
case  in  hand.** 

We  are  mindful  that  the  judicial  thought 
of  the  country  differs  as  to  the  application  of 
the  fundamental  legal  principles  in  deter- 
mining whether  a  particular  use  is  public. 
This  diversity  springs  in  part  from  the  fact 
that  courts  have  considered  local  conditions 
and  necessities  as  entering  into  the  solution 
of  the  problem.  As  was  said  in  Nash  v. 
Clark,  27  Utah,  158,  75  Pac.  371,  1  L.  R.  A. 
(N.  S.)  206^  101  Am.  St  Rep.  953:  "What  is 
a  public  use  cannot  always  be  determined 
by  the  application  of  purely  legal  princi- 
ples. This  is  evident  from  the  fact  that  there 
are  two  lines  of  authorities,  neither  of  which 
attempt  to  lay  down  any^  fixed  rule  as  a 
guide  to  be  followed  In  all  cases.  One  class 
of  authorities,  in  a  general  way,  holds  that 
by  public  use  is  meant  a  use  by  the  public 
or  its  agencies — ^that  is,  the  public  must  have 
the  right  to  the  actual  use,  in  some  way,  of 
the  property  appropriated;  whereas  the  oth- 
er line  of  decisions  holds  that  it  is  a  public 
use  within  the  meaning  of  the  law  when 
the  taking  is  for  a  use  that  will  promote  the 
public  interest,  and  which  us0  tends  to  dP- 
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velop  the  great  natural  resources  of  the  com- 
monwealth." 

Without  stopping  to  analyze  the  accuracy 
of  these  general  classifications,  or  marshaling 
the  numerous  cases  which  might  be  put  into 
one  or  the  other  class,  we  will  immediately 
take  up  the  concrete  case  we  are  called  upon 
to  decide.  In  Jones  v.  North  Georgia  Electric 
Company,  125  6a.  618,  54  S.  El  85,  6  L.  R.  A. 
(N.  S.)  122,  this  identical  statute  was  held  not 
to  be  violative  of  that  clause  in  the  Ck>nsti- 
tution  which  prohibits  the  taking  of  private 
property  without  due  process  of  law.  The 
basal  element  in  this  holding  is  that  the  use 
for  which  property  may  be  taken  by  the  exer- 
cise of  the  right  of  eminent  domain,  as  de- 
clared in  the  act,  was  public  and  not  private. 
In  the  opinion  Atkinson,  J.,  says  that  *'the 
public  purpose  is  twofold:  for  it  has  the 
object,  first,  to  develop  the  resources  of  the 
state  by  bringing  its  great  water  powers  from 
a  condition  of  waste  to  one  of  profitable  em- 
ployment; and,  second,  to  supply  the  de- 
mands and  necessities  of  the  public  with 
light,  heat,  and  power." 

We  are  asked  to  review  that  case,  and  up- 
on that  request  we  have  examined  a  number 
of  cases  on  the  subject  Among  the  cases  ex- 
amined we  find  the  following,  in  which  it  is 
held  that  the  generation  of  electrical  power 
for  distribution  and  sale  thereof  to  tlie  gener- 
al public  on  equal  terms  is  a  public  enter- 
prise, and  property  so  used  is  devoted  to  a 
public  use:  Rockingham  Co.  Light  &  Power 
Company  v.  Hobbs,  72  N.  H.  531,  58  Atl.  46, 
66  L.  R.  A.  581;  Minn.  Canal  &  Power  Co. 
V.  Pratt,  101  Minn.  197,  112  N.  W.  395,  11  L. 
R.  A.  (N.  S.)  105 ;  Helena  Power  Transmis- 
sion Co.  V.  Spratt,  35  Mont  108,  88  Pac.  773, 
8  L.  R.  A.  (N.  S.)  667;  Salt  Lake  City  v. 
Salt  Lake  City  Water  &  Electrical  Power  Co., 
25  Utah,  441,  71  Pac.  1067.  Indeed,  it  is  said 
in  Minn.  Canal  &  Power  Co.  v.  Koochiching 
Co.,  97  Minn.  429,  107  N.  W.  405,  5  L.  R.  A. 
<N.  S.)  638  (a  well-considered  case),  that  the 
only  authority  which  flatly  holds  to  the  con- 
trary is  Brown  v.  Gerald,  100  Me.  351,  61  Atl. 
785,  70  L.  R.  A.  472,  109  Am.  St  R^.  526. 
In  the  latter  case  it  was  admitted  that  the 
furnishing  of  light  and  water  to  the  general 
public  was  a  public  use ;  but  it  was  said  that 
the  creation  and  distribution  of  electrical  pow- 
er was  essentially  different  from  the  furnish- 
ing of  light  and  water.  The  ground  of  differ- 
entiation was  that  as  to  light  and  water  the 
units  of  service  are  small  in  comparison  with 
the  total  capacity  for  service ;  whereas,  with 
every  unit  of  power  service,  the  capadlty  to 
serve  others  is  by  so  much  exhausted.  We 
are  not  satisfied  that  this  differentiation 
rests  upon  sound  basis  of  fact  Electrical 
power  is  capable  of  being  subdivided  into  in- 
numerable units,  and  carried  over  long  dis- 
tances, and  distributed  in  large  areas.  Just 
like  electrical  lighting.  Without  repeating 
the  arguments  advanced  in  the  Jones  Case, 
we  adhere  to  the  ruling  therein  made. 

S.  But  it  is  said  that  under  the  charter  of 


the  company,  which  authorizes  a  sale  and  dis- 
tribution of  electrical  energy.  It  is  possible 
for  the  company  to  sell  all  of  its  power  to  one 
or  a  few  customers,  and  thereby  devote  its 
plant  to  a  private  use.  The  r^ly  to  this  ar- 
gument is  that  in  the  notice  of  condenma* 
tion  required  by  the  act  (Civ.  Code,  i  4669) 
the  condemnor  must  recite  that  the  property 
proi)08ed  to  be  condemned  is  for  a  strictly 
public  use,  and  when  it  is  condemned  for 
such  public  use  it  cannot  be  diverted  to  a  pri- 
vate use  without  giving  an  appropriate  cause 
of  action  to  the  landowner  whose  property 
was  taken,  and  also  to  the  public,  either  to  re- 
strain the  unlawful  diversion  or  to  have  oth- 
er appropriate  relief.  Jones  v.  North  Georgia 
Electric  Co.,  supra;  Mayor,  etc.,  of  Macon 
V.  Harris,  73  Ga.  429.  As  was  said  by  the 
Supreme  Court  of  Kansas:  ''We  see  no  great- 
er reason  for  denying  to  a  private  corpora- 
tion the  power  of  eminent  domain  for  the 
promotion  of  a  public  use,  because  by  its  cluuv 
ter  it  is  also  authorized  to  engage  in  a  i^l- 
vate  enterprise,  than  to  deny  to  a  private  per- 
son the  same  power  because  he  is  inherent- 
ly endowed  with  the  same  authority.'*  Lake 
Koen  Nav.  Reservoir  &  Irrlg.  Co.  v.  Klien,  63 
Kan.  484,  65  Pac.  684;  Harlan  v.  Centralia 
Ry.  &  Power  Co.,  42  Wash.  632.  85  Paa  344. 
7  L.  R.  A.  (N.  S.)  198.  The  power  company 
complied  with  the  statute  in  this  respect,  and 
the  possibility  that  it  might  hereafter  serve 
a  private  interest  is  too  remote  a  contingen- 
cy to  destroy  the  power  of  eminent  domain 
conferred  by  the  act  of  1897. 

6.  The  power  of  condemnation  cannot  be 
conferred  by  the  superior  court  upon  a  cor- 
poration of  its  creation.  The  ConstitutioQ 
declares  that  the  General  Assembly  shall  have 
no  authority  to  grant  corporate  powers  and 
privileges  to  private  companies ;  but  it  shall 
prescribe  by  law  the  manner  in  which  audi 
powers  shall  be  exercised  by  the  courts  (Civ. 
Code,  i  5780).  The  power  of  the  superior 
court  is  limited  to  the  creation  of  the  legal 
entity,  with  the  bestowal  of  such  accessorial 
powers  and  duties  as  the  General  Assembly 
may  authorize.  The  sovereign  right  of  ^nl- 
nent  domain  is  lodged  with  the  General  As- 
sembly, and  it  may  grant  its  exercise  in  a 
proper  case  either  to  an  Individual  or  to  a 
private  corporation.  The  power  company's 
right  of  condemnation  in  this  case  comes 
from  the  act  of  1897,  and  not  from  its  char^ 
ter. 

7.  Many  objections  were  made  to  parts  of 
the  affidavit  of  Charles  F.  Howe,  a  witness 
for  the  defendant  None  of  the  objections 
require  discussion,  and  none  of  them  rend^ 
a  reversal  necessary.  As  to  the  various  qoes- 
tions  of  fact  we  think  the  evidence  was  suf- 
ficient to  support  the  Judgment  refusing  an 
injunction;  and,  applying  the  legal  principles 
herein  ruled  to  the  evidence,  we  do  not  think 
there  was  an  abuse  of  discretion  in  refoslns 
an  injunction. 

Judgm«it  affirmed.   All  the  Justices  €oncsr« 
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except  ATKINSON  and  HOLDEN,  JJ^  who 

cUssent 

HOLDEN,  J.  The  writer  cannot  agree  to 
the  ruling  made  in  the  first  headnote  and  first 
division  of  the  opinion  in  this  case,  but  must 
dissent  therefrom.  Whether  the  body  of  the 
act  in  question  is  such  as  to  give  the  right  of 
condemnation  is  a  question  not  necessary  to 
be  decided,  in  the  opinion  of  the  writer,  for 
the  reason  that  the  title  of  the  act  does  not 
authorize  legislation  giving  the  right  of  con- 
demnation of  an  easement  to  fiow-back  water 
and  thereby  destroy  the  water  power  of  an- 
other. The  title  of  the  act  in  question  is  as 
follows:  "An  act  to  authorize  corporations 
or  Individuals  owning  or  controlling  any  wa- 
ter power  in  this  state,  or  location  for  steam 
plant  hereinafter  mentioned,  and  operating  or 
constructing,  or  preparing  to  construct  there- 
on, a  plant  or  works  for  generating  electricity 
by  water  or  steam  power,  to  be  used  for  the 
purpose  of  lighting  towns  or  cities,  or  supply- 
ing motive  power  to  railroads  or  street  car 
lines,  or  supplying  light,  heat,  or  power  to 
the  public,  to  purchase,  lease,  or  condemn 
rights  of  way  or  other  easements  necessary 
for  such  purposes  upon  the  lands  of  others 
upon  first  paying  Just  compensation  to  the 
owners  of  the  land  to  be  affected."  In  the 
case  of  Oconee  Electric.  Light,  etc.,  Co.  t. 
Carter,  111  Ga.  106,  36  8.  EL  457,  in  constru- 
ing the  act  in  question,  the  following  rulings 
were  made  in  the  headnotes:  "The  act  of 
December  7,  1897  (Acts  1897,  p.  68),  confers 
the  power  to  condemn  the  property  of  others 
upon  such  corporations  or  individuals  only  as 
own  or  control  any  water  power  in  this  state, 
or  location  for  steam  plant.  It  confers  no 
power  to  condemn  a  water  power,  but  only  to 
condemn  rights  of  way  or  other  easements 
upon  the  lands  of  others  in  order  to  run  lines 
of  wire,  maintain  dams,  etc.,  or  for  other 
tises  necessary  to  transmit  electricity  for  the 
purpose  of  lighting  towns  or  cities,  or  sup- 
plying motive  power  to  railroads  or  street  car 
lines  or  heat  or  power  to  the  public.  It  con- 
fers no  power  to  condemn  an  undivided  inter- 
est or  easement  in  a  water  power  the  remain- 
<der  of  which  is  owned  by  the  electric  light 
corporation  which  is  seeking  to  condemn. 
There  is  no  general  law  giving  electric  light 
companies  power  to  condemn  the  private  prop- 
erty of  others."  In  8  Words  and  Phrases, 
7414,  a  water  power  is  thus  defined:  "The 
water  power  to  which  a  riparian  owner  is 
entitled  Consists  of  the  fall  in  the  stream  when 
in  its  natural  state  as  it  passes  through  his 
land  or  along  the  boundary  of  it;  or,  in  other 
'Words,  it  consists  of  the  difference  of  level 
between  the  surface  where  the  stream  first 
touches  his  land  and  surface  where  it  leaves 


it  This  natural  power  is  as  much  the  sub- 
ject of  property  as  is  the  land  itself  of  which 
it  is  an  incident." 

Under  the  title  of  the  act,  above  set  out, 
legislation  could  not  be  had  giving  the  right 
of  condemnation  to  a  corporation  or  an  indi- 
vidual who  merely  owned  or  controlled  a  wa- 
ter power,  or  location  for  a  steam  plant 
Such  corporation  must  not  only  own  or  con- 
trol such  water  power,  or  location  for  a  steam 
plant,  but  must  be  operating  or  constructing, 
or  preparing  to  construct  thereon,  a  plant  or 
works  for  generating  electricity  by  water  or 
steam  power.  Such  corporation  or  person 
must  not  only  be  of  the  kind  above  named, 
but  the  electricity  generated  must  be  "used 
for  the  purpose  of  lighting  towns  or  cities,  or 
supplying  motive  power  to  railroads  or  street 
car  lines,  or  supplying  light,  heat,  or  power  to 
the  public."  Hence  it  will  be  seen  that  the 
words  in  the  title  of  the  act,  through  the 
word  **public,"  inclusive,  are  descriptive  of 
the  corporation  or  individual  who  is  to  have 
the  right  of  condemnation.  Such  corporation 
or  individual,  under  the  title  of  the  act,  is  to 
have  the  right  to  "condemn  rights  of  way  or 
other  easements  necessary  for  such  purposes." 
The  purposes  referred  to  relate  only  to  the 
ones  named  in  the  title  of  the  act,  to  wit,  the 
purposes  of  "lighting  towns  or  cities,  or  sup- 
plying motive  power  to  railroad  or  street  car 
lines,  or  supplying  light,  heat  or  power  to  the 
public.*'  Legislation  to  condemn  rights  of 
way  or  other  easements  for  any  other  pur- 
poses would  not  be  authorized  under  the  title 
of  this  act  The  purpose  for  which  the  de- 
fendants in  error  contend  that  the  body  of 
the  act  permits  them  to  condemn  rights  of 
way,  or  other  easements,  is  that  of  fiowlog- 
back  water  over  the  water  power  of  another. 
Under  the  title  of  this  act,  legislation  was 
not  authorized,  except  to  condemn  rights  of 
way  or  other  easements  when  necessary  for 
the  purpose  of  using  the  product  of  the  pow- 
er owned  or  controlled.  No  legislation  was  au- 
thorized giving  the  power  to  condemn  rights 
of  way,  or  other  easements,  for  the  purpose 
of  acquiring  additional  water  power.  The 
legislation  which  the  defendant  in  error  con- 
tends was  had  under  the  title  of  this  act  was 
to  give  the  owner  of  a  water  power  the  right 
to  take  the  water  power  of  another  and  use 
the  product  thereof  for  his  own  benefit.  The 
writer  cannot  agree  that  the  title  of  the  act 
authorized  any  such  legislation,  and  must 
therefore  dissent  from  the  ruling  above  re- 
ferred to  and  from  the  Judgment  of  affirm- 
ance in  this  case. 

I  am  authorized  to  state  that  Justice  AT- 
KINSON concurs  with  the  writer  In  this  dis- 
sent, and  in  the  views  above  set  forth. 
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NEWMAN  V.  THOMPSON. 
(Supreme  Court  of  Georgia.     Feb.  24^  1910.) 

(8yUahu»  by  the  Court.) 

Appeal  and  Errob  (§  882*)— Executors  and 
Administrators  (§  450*)— Interest  (§•  39*) 
—Admissibility  of  Evidence— Striking 
Out  Evidence  Admitted  Over  Objection. 
An  administratrix  brought  suit  against  the 
son  of  her  intestate,  to  recover  money  obtained 
by  the  son  from  his  mother.  It  appeared  that 
the  money  was  transferred  to  the  eon  by  an 
instrument  in  writing,  executed  September  17. 
1908,  by  the  mother  and  the  son,  which  recited 
as  a  consideration  love  and  affection  and  an  ob- 
ligation on  the  part  of  the  son, to  support  and 
care  for  the  mother  during  the  remainder  of  her 
life.  It  was  charged  that  the  mother  was  an 
a^ed  person  at  the  time,  and  did  not  have  suffi- 
cient mental  capacity  to  make  a  contract,  and 
that  the  money  was  obtained  from  her  by  undue 
influence  exerted  over  her  by  the  son.  The 
plaintiff  obtained  a  verdict,  and  the  defendant 
excepted  to  the  overruling  of  his  motion  for  a 
new  trial.    Held: 

(!)  The  evidence  offered  by  the  plaintiff  waB 
sufficient  to  authorize  the  jury  to  find  that  at 
the  time  the  intestate  disposed  of  the  money 
she  was  mentally  incapable  of  making  a  valid 
disposition  thereof;  and  the  court  committed 
no  error  in  refusing  to  award  a  nonsuit  at  the 
conclusion  of  the  plaintiff's  evidence. 

(2)  Where  the  court  admitted  evidence,  over 
the  objection  of  the  defendant,  the  latter  could 
not  complain  that  it  was  subsequently  ruled 
out;  it  not  appearing  that  the  defendant  with- 
drew such  objection. 

(3)  It  was  error  to  refuse  to  admit  evidence, 
offered  by  the  defendant,  of  a  bail  trover  suit 
instituted  by  the  mother  against  the  husband  of 
the  plaintiff,  on  November  28,  1908,  to  recover 
a  deed  made  by  a  deceased  son  of  the  intestate 
to  her,  over  objections  of  the  plaintiff  that  the 
same  was  "immaterial,  irrelevant,  and  not  in 
rebuttal."  Such  evidence  was  at  least  admis- 
sible as  conduct  of  the  intestate  illustrative  of 
her  mental  condition  at  the  time  of  the  institu- 
tion of  such  suit. 

(4)  It  was  error  for  the  court  to  refuse  to 
admit  evidence  offered  by  the  defendant,  con- 
sisting of  depositions  of  the  intestate,  given  by 
her  on  June  21  and  July  6,  1905,  in  pending 
cases  to  which  the  intestate  was  a  party,  which 
depositions  appear  to  have  been  taken  by  con- 
sent of  counsel  in  such  cases  before  a  commis- 
sioner. The  answers  to  the  interrogatories  in 
such  depositions  would  be  admissible  to  illus- 
trate the  condition  of  the  mind  of  the  intestate 
at  the  time  they  were  made. 

(5)  The  evidence  was  insufficient  to  show  that 
the  defendant,  in  obtaining  the  money  sued  for 
from  his  mother,  had  practiced  on  her  any  un- 
due influence  or  other  fraud,  and  it  was  error 
for  the  court  to  change  the  jury  upon  this  the- 
ory. 

(7)  It  was  error  for  the  court,  !n  its  instruc- 
tions to  the  jury,  to  treat  the  disposition  of  the 
money  by  the  intestate  as  a  gift  from  her  to 
the  defendant. 

(8)  Under  the  facts  of  this  case,  if  the  plain- 
tiff was  entitled  to  recover,  she  was  entitled 
to  recover  interest  from  the  date  of  the  agree- 
ment between  the  intestate  and  her  son,  trans- 
ferring to  the  latter  the  money  sued  for. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3600;  Dec.  Dig.  §  882;* 
Executors  and  Administrators,  Cent.  Dig.  {! 
1865;  Dec.  Dig.  §  450;*  Interest.  Cent.  Dig.  i 
85;   Dec.  Dig.  §  39.*]  *   ' 

Error  from  Superior  Court,  Haralson  Coun- 
ty ;  Price  Edwards,  Judge.  I 


Action  by  Aris  Thompson,  adminlBtratriz, 
against  D.  C.  Newman.  Judigment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

J.  M.  &  H.  J.  MoBride.  for  plaintiff  in  er- 
ror. Grifllth,  Weatberly  &  Mathews  and  M. 
J.  Head,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(134  Oa.  149) 
WEAVER  Y.  ROBERSON. 
(Supreme  Court  of  Georgia.     Feb.  26,   1910.) 

(8yllahu9  hy  the  Court.) 

1.  Refobmation  op  Instruments  (5  20*)  — 
Grounds  — Mistake  as  to  Contents  — 
False  Representations. 

Eiquity  will  not  reform  a  written  contract 
because  oi  mistake  as  to  the  contents  of  the 
writing  on  the  part  of  the  complaining  party 
(who  was  able  to  read)  and  fraud  of  the  other 
party,  which  consists  only  in  making  false 
representations  as  to  such  contents,  on  whid^ 
the  complaining  party  relied  as  true  because  of 
confidence  in  tne  party  making  them,  no  fidu- 
ciary or  confidential  relation  existing  between 
the  parties,  and  no  sufficient  excuse  appearing 
why  the  complaining  party  did  not  read  the 
contract. 

[Ed.  Note. — FVir  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §|  79,  80;  Dec  Dig. 
§  20.*] 

2.  Landlord    and   Tenant    ($    296*)— Pro- 

CEBDINGS  to  DISPOSSESS— RIGHTS  Or  TEN- 
ANT —  Cross-Obligations  Under  Con- 
tract. 

Where  a  landlord  sues  out  a  warrant  tx> 
disposses  his  tenant  because  of  nonpaymMit  of 
rent  under  a  lease  contract,  and  the  tenant  ar- 
rests such  proceedings  by  filing  a  counter  affi- 
davit and  giving  the  required  bond,  upon  a  trial 
of  such  case  the  tenant,  upon  proper  pleadings 
and  proof,  can  prevent  eviction  and  a  recovery 
of  double  rent  by  showing  that  the  landlord 
was  indebted  to  him  at  the  time  of  the  suing 
out  of  the  warrant  by  reason  of  damages  en- 
suing from  a  violation  of  his  cross-obligations 
under  the  contract  in  an  amount  equal  to  the 
rent  due  when  the  warrant  was  issued;  and,  if 
such  damages  exceed  the  amount  of  rent  due  the 
landlord,  the  tenant  can  obtain  judgment  for 
such  excess. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  (3ent.  Dig.  §§  1276-1280;  Dec  Dig.  f- 
298.*] 

Evans,  P.  J.»  dissenting. 

Error  from  Superior  Ck)urt,  Laurens  Coun- 
ty; J.  H.  Martin,  Judge. 

Action  by  M.  V.  Weaver  against  F.  H« 
Roberson.  Judgment  for  defendant,  and* 
plaintiff  brings  error.     Affirmed. 

The  defendant  in  error,  as  landlord,  sued 
out  a  dispossessory  warrant  to  evict  t^e  plain- 
tiff in  error,  as  his  tenant,  because  of  failure- 
to  pay  the  rent  provided  for  in  the  written 
contract  between  the  parties,  whereby  the 
former  rented  to  the  latter  for  three  years 
property  in  Dublin,  Oa.,  to  be  used  for  hotel 
purposes,  and  known  as  the  New  Dublin 
Hotel.  The  plaintiff  in  error  filed  her  coun- 
ter Affidavit,  denying  that  she  owed  any  rent. 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date.  4k  Reportor  Indexc 
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and  gave  the  bond  required  by  law.  She 
filed  an  equitable  petition  to  enjoin  a  trial 
under  the  proceedings  above  named,  and  to 
the  order  of  the  court  dismissing  the  petition 
on  demurrer  she  excepted.  She  alleged  that 
the  written  contract  between  her  and  the 
defendant  did  not  speak  the  truth  of  the 
agreement  between  them  as  a  result  of  mis- 
take on  her  part  and  fraud  on  his  part;  and 
she  prayed  that  the  writing  be  reformed  so 
as  to  speak  the  truth.  'She  alleged  that  she 
had  implicit  confidence  in  the  defendant, 
who  took  advantage  of  the  confidence  repos- 
ed in  him  and  drew  a  contract  which  did  not 
contain  all  of  the  stipulations  necessary  to 
carry  Into  effect  their  real  understanding 
and  agreement'  In  the  matter,  though  she 
was  told  by  the  defendant  that  it  did  con- 
tain such. stipulations,  and  she  signed  it  so 
believing;  that  she  owed  no  rent  because  of 
overpayments  made  by  her  to  the  defendant 
and  damages  sustained  by  her  by  reason  of 
bis  failure  to  perform  his  obligations  provid- 
ed for  In  the  lease  contract,  whereby  he  was 
to  make  certain  repairs  and  additions  to  the 
property  rented;  that,  by  reason  of  his  In- 
debtedness to  her,  she  could  prevent  an  evic- 
tion under  the  dispossessory- warrant  proceed- 
ings, but  could  not  recover  in  such  proceed- 
ings the  excess  owing  to  her  by  him  over 
and  above  the  rent  due  by  her  to  him,  nor 
could  she  in  such  proceedings  have  the  con- 
tract reformed  to  speak  the  truth.  She  con- 
tends, therefore,  that  she  has  a  right  In  equi- 
ty to  have  such  proceedings  enjoined,  that 
.  she  may  have  the  contract  reformed  and  ob- 
tain a  Judgment  against  the  defendant  for 
the  amount  due  by  him  to  her  in  excess  of 
wlmt  she  owed  him  for  rent  The  written 
contract  between  the  plaintiff  and  the  de- 
fendant, whereby  the  latter  leased  to  the 
former  the  hotel  property,  was  dated  Au- 
gvBt  3,  1907,  and  provided  for  a  lease  of  the 
property  for  three  years  beginning  October 
1,  1907.  This  contract  contained  many  pro- 
visions, among  which  are  the  following: 
*The  lessee  contracts  and  agrees  to  pay  rent 
onder  this  lease  to  the  lessor,  his  agents,  ex- 
ecutors, administrators  or  assigns,  at  the 
rate  of  two  hundred  ($200.00)  dollars  per 
month,  to  be  paid  monthly  In  advance  on 
the  first  day  of  each  month,  without  grace, 
during  the  •  continuation  of  this  lease. 
^  *  *  It  is  understood  and  agreed  between 
the  parties  that  the  lessor  shall,  as  early  as 
practicable,  enlarge  the  hotel,  by  the  addi- 
tion of  a  third  story,  or  such  other  plan  as 
ike  may  adopt,  thereby  Increasing  the  capac- 
ity of  the  hotel  to  approximately  forty-six 
<46)  rooms  above  the  ground  floor.*'  Para- 
seraphs  12  and  13  of  the  lease  contract  are  in 
terms  as  follows: 

^(12)  The  lessor  agree^.to  repair  or  replace 
All  broken  plastering,  paint  all  wood  work  In 
neod  of  paint,  kalsomine  or  whitewash  walls 
In  tt»e  existing  rooms  and  halls  not  already 
papered  or  In  good  repair,  in  conjunction  j 


with  the  other  alterations  above  referred  to. 
The  work  to  be  proceeded  upon  with  reason- 
able promptness  and  completed  as  soon  at 
practicable. 

"(13)  Upon  the  completion  of  the  addition- 
al rooms  and  their  being  equipped  by  the 
lessor  with  usual  necessary  heavy  furniture, 
consisting  of  bedsteads,  springs,  mattresses, 
pillows,  dressers,  washstands,  with  usual 
crockery  ware,  chairs  and  tables,  the  lessee 
agrees  to  receive  said  rooms  as  part  and  par- 
cel of  said  hotel,  and  thereafter  to  pay,  on 
demand  of  the  lessor,  rent  for  the  remainder 
of  the  original  term  of  three  years  at  the 
rate  of  three  hundred  and  twenty-five  dollars 
monthly  In  advance,  on  the  first  day  of  each 
month,  without  grace.  In  the  manner  set 
forth  in  paragraph  No.  6  above." 

The  petition  prayed  that  the  contract  *'be 
reformed  and  amended  so  that  paragraph 
twelve  thereof  when  reformed  and  amended 
will  read  as  follows:  The  lessor,  F.  H.  Rob- 
erson,  hereby  agrees  to  repair  or  replace  all 
broken  plastering,  paint  all  woodwork  In 
need  of  paint,  kalsomine  or  whitewash  walls 
in  the  existing  rooms  and  halls  not  already 
papered  or  in  good  repair.  Said  work  to  be 
proceeded  upon  at  once,  and  completed  by 
October  1st,  1907;  provided  that  if  said  work 
is  not  completed  by  said  date,  Oct  Ist,  1907, 
then  the  lessee,  Mrs.  Mattle  V.  Weaver,  Is 
to  pay  the  lessor  as  rent  for  said  hotel  only 
one  hundred  and  fifty  dollars  a  month  un- 
til said  work  is  completed."  The  plaintiff 
alleged  that  the  real  understanding,  as  above 
set  forth,  was  omitted  from. the  contract  **by 
mistake  and  misplaced  confidence  on  the  part 
of  the  plaintlfP,  and  by  fraud  and  deception 
on  the  part  of  the  defendant,  who  person- 
ally drew  the  said  contract,  and  who  repre- 
sented to  her  before  she  signed  it  that  it  con- 
tained all  that  was  necessary  to  carry  into 
effect  their  real  contract  as  above  stated." 
She  further  alleged  that  she  "was  not  fa- 
miliar with  the  rules  for-  U^e  construction  of 
contracts,"  and  believed  at  the  time  she 
signed  it  that  the  contract  she  signed  in  ef- 
fect provided  that  the  improvements  as  stat- 
ed in  paragraph  12  of  the  contract  would  be 
made  by  October  1»  1907,  and  that  she  paid 
the  defendant  $200  per  month  for  the  rent  of 
the  hotel  for  the  months  of  October,  Novem- 
ber, and  December,  1907,  thereby  paying  to 
him  $50  per  month  for  these  three  months 
more  than  was  really  due  him  under  the  real 
contract,  and  as  the  written  contract  will  ex- 
ist when  reformed.  She  prayed:  "That  the 
defendant  F.  H.  Roberson  be  required  to  ac- 
count to  plaintiff  for  the  $150  excess  paid 
him  by  plaintiff  as  rent  for  said  hotel  in  Oc- 
tober, November,  and  December,  1907."  In 
an  amendment  she  aUeged  that  the  def^d- 
ant  had  failed  to  make  the  additions  increas- 
ing the  capacity  of  said  hotQl  to  approxi- 
mately 46  rooms  above  the  ground  floor*  as 
provided  In  the  contract;  and,  further:  "The 
profits  of  said  2^  ad^litlonal  bedrooms  would 
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reasonably  amonnt  to  $200  per  month  over 
and  above  the  rent  which  she  agreed  to  pay 
for  said  hotel  so  enlarged  and  improved; 
and,  by  reason  of  said  defendant's  failure  to 
add  and  furnish  said  additional  rooms,  your 
petitioner  has  lost  said  reasonable  profits  of 
$200  per  month  since  November  1,  1907. 
Thus  your  petitioner  has  been  damaged  in 
the  sum  of  $1,800  to  date,  and  will  continue 
to  lose  said  monthly  profits  until  said  hotel 
is  improved  and  enlarged  in  the  manner  pre- 
scribed in  said  paragraph  11  of  said  lease. 
These  losses  of  profits  and  damages  your 
petitioner  recoups  against  the  rent  which 
she  agreed  to  pay  defendant  under  said  lease, 
and  she  prays  a  judgment  against  him  for 
the  excess.  •  •  •  These  profits  were  con- 
templated by  both  parties  to  said  lease  when 
it  was  made.  They  are  Immediate  profits  of 
said  contract  of  lease,  and  are  capable  of 
exact  calculation.*'  She  further  alleged  that 
"by  the  failure  of  said  defendant  to  make 
said  repairs  called  for  by  said  paragraph  11 
of  said  lease,  said  hotel  was  worth  $50  per 
month  less  than  It  would  have  been  with 
said  repairs,  •  •  •  and  by  reason  of  said 
defendant's  failure  to  make  said  repairs  and 
additions  your  petitioner  has  been  damaged 
in  the  sum  of  $50  per  month  since  the  1st 
day  of  October,  1007,  or  the  sum  of  $500  to 
date.  Until  said  repairs  are  made,  your 
petitioner  will  continue  to  be  damaged  in 
the  sum  of  $50  per  month.  All  these  dam- 
ages your  petitioner  recoups  against  the  rent 
which  she  undertook  and  agreed  to  pay  de- 
fendant under  said  lease.  •  *  •  Said  ad- 
ditions and  Improvements  could  have  been 
reasonably  and  practically  done  within  three 
months  from  the  date  of  said  lease  or  by  No- 
vember 6,  1907." 

K.  J.  Hawkins  and  Jas.  K.  Hines,  for 
plaintiff  in  error.  P.  L.  Wade,  for  defend- 
ant in  error. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  1.  The  defendant  in  error  sued  out  a 
dispossessory  warrant  against  the  plaintiff  in 
error  as  his  tenant  to  evict  her  from  the  prem- 
ises known  as  the  New  Dublin  Hotel  on  the 
ground  of  nonpayment  of  rent  due  as  pro- 
vided in  a  written  contract  of  lease  between 
the  parties.  The  plaintiff  In  error  filed  a 
counter  affidavit  denying  that  she  owed  the 
rent  and  gave  the  required  bond.  Thereaft- 
er she  filed  an  equitable  petition  to  enjoin  a 
trial  under  the  dispossessory  warrant  and 
counter  affidavit  One  of  the  grounds  upon 
which  she  asks  for  equitable  relief  is  that 
the  writing  does  not  speak  the  real  con- 
tract and  should  be  reformed.  The  writing 
provides  that  the  plaintiff  agrees  to  pay  the 
defendant  as  rent  $200  per  month  on  the 
first  day  of  each  month  in  advance,  and  fur- 
ther provides  that  the  defendant  shall,  "as 
early  as  practicable,  enlarge  the  hotel"  by 
increasing  its  capacity  to  approximately  46 
rooms  above  the  ground  floor,  and  shall  fur- 


nish the  rooms  added,  and,  in  conjunction 
with  such  work,  make  specified  repairs  oa 
the  property,  "the  work  to  pe  proceedeil  up* 
on  with  reasonable  promptness  and  complet- 
ed as  soon  as  practicable."  After  this  work 
is  completed,  it  is  provided  that  the  lessee 
shall  pay  $325  per  month  rent  The  plaintiff 
contends  that  the  contract  should  be  reform- 
ed so  as  to  read  that  the  work  of  repairs* 
should  be  proceeded  upon  at  once  and  com* 
pleted  by  Octob^  1,  1907,  and,  if  not  coio* 
pleted  by  that  time,  the  plaintiff  was  to  pay 
as  rent  only  $150  per  month  until  the  work 
was  completed.  She  contends  that  the  writ- 
ing does  not  speak  the  real  contract  because 
of  mistake  on  her  part  and  fraud  on  the 
part  of  the  defendant  in  falsely  represent- 
ing to  her  that  the  writing  contained  in  ef- 
fect the  contract  as  agreed  upon.  Equity 
will  reform  a  written  contract  because  of 
mistake  of  fact  on  the  part  of  both  parties. 
Civ.  Code  1895,  {8  3980,  39S1,  3982.  In  thia 
case,  however,  the  petition,  properly  con- 
strued, does  not  mean  that  there  was  any 
mutual  mistake  of  fact.  It  does  not  allege 
that  there  was  any  mistake  on  the  part  of 
the  defendant  as  to  what  the  writing  con- 
tained or  meant  The  petition  asks  for  ref- 
ormation on  the  ground  of  mistake  of  fact 
by  the  plaintiff  and  fraud  by  the  defendant. 
There  are  cases  in  which  equity  will  reform 
a  written  contract  because  of  mistake  of 
fact  on  the  part  of  one  of  the  parties  and 
fraud  on  the  part  of  the  other.  In  the  case 
of  Dannelly  v.  Cuthbert  Oil  Co.,  131  Ga. 
694,  es  S.  E.  257,  it  was  held:  "If  a  person, 
who  was  illiterate  and  could  read  and  un- 
derstand writing  only  with  difficulty  when 
in  his  normal  condition,  and  who,  by  rea- 
son of  his  physical  and  mental  condition  re- 
sulting from  a  personal  injury  and  being  un- 
der the  influence  of  opiates  administered  to 
relieve  his  pain,  was  unable  to  read,  was» 
while  in  such  condition,  induced  by  the 
fraud  of  the  other  party  to  a  contract  be- 
tween them  to  sign  a  writing  as  evidencing 
such  contract  but  which  in  fact  omitted 
some  of  the  material  terms  thereof,  he  may 
maintain  an  equitable  petition  to  have  the 
writing  reformed  so  as  to  speak  the  truth  of 
the  agreement  made."  It  is  not  alleged  in 
the  petition  in  the  case  we  are  considering 
that  the  plaintiff  was  illiterate,  or  at  the 
time  of  the  execution  of  the  contract  unable 
to  read.  Mistake  on  the  part  of  the  plaln-^ 
tiff  as  to  the  contents  or  meaning  of  the  cod* 
tract  would  not  of  itself  authorize  a  refor- 
mation, fiuch  mistake  on  her  part  coupled 
with  fraud  on  the  part  of  the  other  party^ 
might  do  so  under  some  circumstances.  But 
such  fraud  must  be  such  fraud  of  which  the 
other  party  has  a  right  to  complain.  The 
right  to  complain  of  sudi  fraud  does  not  ex- 
ist in  equity,  and  no  right  to  the  ref ormati<Mi 
of  a  written  contract  exists,  where  the  fraud 
is  such  that  the  complaining  party  could  by 
reasonable  diligence  have  obtained  knowl- 
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^dge  of  the  truth.  Civ.  Code,  1895,  §  3983, 
provides:  "In  all  cases  of  mistake  of  fact 
material  to  the  contract,  or  other  matters  af- 
fected by  It,  if  the  party  complaining  applies 
vrithin  a  reasonable  time,  equity  will  relieve." 
But  the  doctrine  there  announced  Is  qualified 
by  the  provisions  of  the  succeeding  section 
(3984),  declaring:  **If  the  party,  by  reason- 
able diligence,  could  have  had  knowledge 
of  the  truth,  equity  will  not  relieve."  See, 
also.  Civ.  Code,  18Q5,  §  3974.  In  the  case  of 
Stoddard  Mfg.  Co.  v.  Adams,  122  Oa.  802,  50 
8.  E.  915,  It  was  held:  ''In  an  action  upon  a 
•contract  for  the  purchase  of  goods,  a  plea  Is 
•demurrable  which  alleges  that  the  contract 
<:ontalned  an  item  which  the  defendant  did 
not  order;  that  he  signed  the  contract  with- 
out reading  it,  relying  on  the  statement  of 
the  plaintiff's  agent,  in  whose  veracity  and 
honesty  he  had  confidence  on  account  of  a 
long  course  of  previous  dealii)|:s;  that  the 
<;ontract  contained  only  the  items  agreed  on; 
that  he  signed  the  contract  at  a  time  when 
lie  was  busy;  and  that  it  was  contained  In 
a  booklet  covering  10  or  12  printed  pages." 
There  being  in  the  case  in  hand  no  allegation 
that  the  plaintiff  was  unable  to  read,  or  was 
induced  to  sign  the  contract  by  any  fraud  of 
defendant  other  than  his  representation  to 
her  that  it  contained  the  contract  agreed  up- 
on, her  failure  to  read  it  and  being  mistaken 
and  misled  as  to  its  contents  would  give  her 
no  right  in  equity  to  have  it  reformed.  If 
the  plaintiff  read  the  contract,  or  if  it  was 
read  to  her,  but  she  believed  it  meant  the 
rent  to  be  paid  was  to  be  only  $150  per 
month  until  the  repairs  were  completed,  and 
the  repairs  were  to  be  completed  by  October 
Ist,  and  this  belief  was  induced  by  the  false 
representations  of  the  defendant  that  such 
'was  the  meaning  of  the  contract,  she  would 
not  be  entitled  to  its  reformation.  The  con- 
tract plainly  provides  that  the  plaintiff  was 
to  pay  the  defendant  "rent  under  this  lease 
♦  ♦♦  at  the  rate  of  two  hundred  ($200.00) 
dlollars  per  month,"  and  that  "the  lessor  shall, 
as  early  as  practicable,  enlarge  the  hotel" 
and  do  certain  repair  work  "in  conjunction 
i¥lth  the  other  alterations  above  referred  to, 
the  work  to  be  proceeded  upon  with  reason- 
able promptness  and  completed  as  soon  as 
practicable."  Nothing  whatever  appears  in 
the  contract  about  the  work  of  repairing  the 
botel  being  begun  or  completed  with  or  by 
any  definite  time.  The  plaintiff  is  presumed 
to  be  a  person  of  ordinary  intelligence,  and 
a  person  of  less  than  ordinary.  Intelligence 
'would  certainly  know  that  the  contract 
containing  no  technical  words  and  couched 
In  ordinary  terms  of  the  English  language 
did  not  mean  what  the  plaintiff  says  she  was 
led  to  believe  it  meant  The  allegations  of 
the  petition  did  not  entitle  her  to  a  reforma- 
tion of  the  written  contract. 

2.  The  plaintiff  alleges  that  the  defendant 
tiy  reason  of  his  violation  of  the  obligations 
imposed  on  him  by  the  contract  has  damaged 


the  plaintiff  In  a  sum  exceeding  the  amount 
due  by  her  to  the  defendant  for  rent,  a  fail- 
ure to  pay  which  furnishes  the  ground  upon 
which  the  dlspossessory  warrant  was  issued ; 
and  she  asks  for  a  Judgment  for  such  excess. 
She  contends  that,  upon  the  trial  of  the  dls- 
possessory proceedings,  she  could  not  obtain 
a  judgment  for  such  excess.  She  contends, 
therefore,  that,  in  order  that  all  matters  aris- 
ing out  of  the  contract  might  be  adjudicated 
In  one  suit,  a  trial  under  the  dlspossessory 
proceedings  should  be  enjoined,  a  judgment 
rendered  preventing  the  defendant  from 
evicting  her  for  the  nonpayment  of  rent,  and 
a  judgment  rendered  in  her  favor  for  the 
amount  of  excess  due  her  by  the  plaintiff  over 
the  amount  due  by  her  for  rent  In  the  case 
of  Hall  V.  Holmes,  42  Ga.  179,  the  tenant 
filed  an  equitable  petition  to  enjoin  a  trial  un- 
der a  dlspossessory  warrant  sued  out  for  the 
nonpaymtot  of  rent  and  alleged  that  he  had 
been  damaged  in  a  sum  exceeding  the  amount 
claimed  by  reason  of  the  failure  of  the  land- 
lord to  keep  the  premises  in  a  tenantable  con- 
dition ;  that  the  landlord  was  insolvent,  and 
the  tenant,  on  account  of  his  poverty,  was  un- 
able to  give  the  bond  and  security  on  filing 
his  counter  affidavit  required  t>y  law  to  pre- 
vent his  eviction  under  the  warrant  The 
tenant  offered  to  deposit  the  monthly  rentals 
in  the  hands  of  a  receiver  to  be  appointed  by 
the  court  The  tenant  sought  to  get  judg- 
ment for  the  damages  pleaded.  The  court 
sustained  a  demurrer  to  the  petition,  and  dis- 
missed the  same.  It  was  held  In  that  case 
that  "the  demurrer  of  the  plaintiff  was  prop- 
erly sustained  for  want  of  equity."  In  the 
case  of  Huff  v.  Markham,  71  Ga.  555,  "Huff 
filed  a  bill  against  Markham,  alleging  in  brief 
that  he  had  leased  a  hotel  from  Markham, 
who  had  violated  the  agreements  made  In 
such  lease,  and  had  failed  to  make  necessary 
improvements  and  repairs,  causing  an  ex- 
penditure of  large  sums  by  complainant;  that 
the  defendant  had  talked  among  the  guests 
and  others  having  business  relations  with 
complainant.  Injured  his  credit  and  business, 
and  by  his  wrong  conduct  rendered  complain- 
ant unable  to  pay  the  rent  as  it  fell  due ;  that 
the  defendant  had  sued  out  a  warrant  to  dis- 
possess him,  though  on  an  accounting  defend- 
ant was  in  fact  .largely  Indebted  to  him. 
*  *  *  An  account  and  settlement  of  all 
matters  between  the  parties  and  an  injunc- 
tion to  prevent  Interference  with  complain- 
ant's possession  were  prayed."  It  was  held 
that  the  court  committed  no  error  in  dismiss- 
ing the  petition  on  demurrer.  Under  the  de- 
cisions above  cited,  we  do  not  think  the  plain- 
tiff is  entitled  to  enjoin  a  trial  under  the  war- 
rant to  dispossess  her  because  the  defendant 
is  Indebted  to  her  by  reason  of  damages  caus- 
ed her  by  the  failure  of  the  defendant  to  com- 
ply with  his  part  of  the  lease  contract  in  ex- 
cess of  the  amount  of  rent  claimed.  See,  also. 
White  V.  Lawrence,  133  Ga.  528,  66  S.  B.  171. 
However,  it  te  not  expressly  stated  in  the 
cases  above  dteA  wMtier  the  tenant  can  set 
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up  his  damages  against  the  landlord  in  the 
dispoBsessoiy  proceeding,  or  can  only  do  so 
in  a  separate  and  independent  suit  for  same. 
Where  a  distress  warrant  is  issued  a  tenant 
may  replevy  the  property  .distrained  "by 
making  oath  that  the  same,  or  some  part 
thereof,  distrained  for  is  not  due,"  and  giv- 
ing the  required  bond.  In  such  case  the  ten- 
ant may  show  that  he  owes  the  landlord  no 
rent  by  reason  of  having  suffered  damage  on 
account  of  the  violation  of  the  lease  contract 
by  the  landlord.  Quthman  v.  Oastleberry,  48 
Ga.  172.  Where  a  dispossessory  warrant  is 
Issued  against  the  tenant  because  of  his  fail- 
ure to  pay  the  rent,  he  may  arrest  the  pro- 
ceeding and  prevent  his  removal  from  the 
premises  by  filing  a  counter  affidavit  "that 
the  rent  claimed  is  not  due.'*  The  tenant 
may  in  such  proceeding  recoup  and  show  that 
he  has  suffered  damages  by  reason  of  the  vio- 
lation of  the  rent  contract  on  the  part  of  the 
landlord.  We  quote  sections  of  the  Civil 
Code  of  1895,  as  follows: 

"Sec.  3756.  Recoupment  is  a  right  of  the 
defendant  to  have  a  deduction  from  the 
amount  of  the  plaintiff's  damages,  for  the 
reason  that  the  plaintiff  has  not  complied 
with  the  cross-obligations  or  independent  cov- 
enants arising  under  the  same  contract. 

"Sea  3757.  It  differs  from  a  set-off  in  this: 
The  former  is  confined  to  the  contract  on 
which  the  plaintiff  sues,  while  the  latter  in- 
cludes all  mutual  debts  and  liabilities. 

"Sec.  3758.  Recoupment  lies  for  overpay- 
ments 'by  defendant,  or  payments  by  fraud, 
accident  or  mistake." 

And  see  Norton  v.  Graham,  130  Ga.  391,  60 
S.  E.  1040;  Waring  v.  GaskilL  95  Ga.  731,  22 
S.  E.  659.  The  proceedings  by  the  landlord 
are  begun,  and,  if  he  prevails  on  the  trial,  he 
recovers,  because  of  a  violation  of  the  rent 
contract  by  the  tenant  In  failing  to  pay  rent 
thereunder.  The  tenant  can  on  the  trial 
show  by  way  of  recoupment  that  the  "rent 
claimed  is  not  due,''  because  of  damages  due 
him  on  account  of  the  violation  of  the  rent 
contract  by  the  landlord.  The  right  of  the 
landlord  to  recover  possession  of  the  prem- 
ises and  double  rent  has  its  foundation  in  the 
fact  that  the  tenant  at  the  time  of  the  issu- 
ance of  the  warrant  owed  the  landlord  rent 
on  the  lease  contract.  The  tenant  can  de- 
fend by  setting  up  and  siK>wing  that  the  land- 
lord owes  him  damages  equal  to  or  exceeding 
the  rent  claimed  by  reason  of  a  violation  by 
the  landlord  of  the  same  contract  under 
which  the  landlord  claims  the  rent  to  be  due. 
The  landlord  claims  the  rent  is  due  because 
the  tenant  violated  the  contract  by  failing 
to  pay  the  rent  when  due,  and  the  tenant  can 
set  up  and  show  he  does  not  owe  it  because 
of  damages  due  him  by  the  landlord  for  vio- 
lation of  the  same  contract. 

Where  the  tenant  proves  such  damages  and 
they  exceed  the  amount  of  rent  due,  can  he, 
in  such  proceedings  in  the  superior  court, 
have  Judgment  against  the  landlord  for  such 
excesA?     We  think  that  he  can.    This  is  a 


case  In  which  recoupment  can  be  pleaded; 
and  the  act  of  1878  (Acts  1878-79,  p.  147) 
provides:  "And  in  all  cases  where,  under  the 
laws  of  this  state,  recoupment  may  be  plead- 
ed, if  the  damages  of  the  defendant  shall  ex- 
ceed, in  amount,  those  of  the  plaintiff,  the  de- 
fendant shall  hi  such  cases  recover  of  the 
plaintiff  the  amount  of  such  excess."  As  this 
is  a  case  in  which  recoupment  may  be  plead- 
ed under  the  express  terms  of  Hie  act  of  1878 
(now  embodied  in  the  latter  part  of  section 
3759  of  the  Civil  Code),  if  the  damages  of  the 
defendant  shall  exceed,  in  amount,  those  of 
the  plaintiff,  the  defendant  shall  in  such 
cases  recover  of  the  plaintiff  the  amount  of 
such  excess.  In  the  case  of  Arnold  v.  Car- 
ter, 125  Ga.  319,  54  S.  E.  177,  Carter  sought 
to  enjoin  a  trial  under  his  affidavit  of  illegal- 
ity to  the  foreclosure  of  a  mortgage  on  per- 
sonalty, on  the  ground  that  he  had  counter- 
claims against  Arnold  <by  way  of  recoupment, 
amounting  tft  more  than  the  amount  claimed 
by  Arnold  to  be  due  him.  The  court  held  that 
the  petition  should  have  been  dismissed  on 
demurrer.  On  page  322  of  125  Ga.,  on  page 
178  of  54  S.  E.,  in  the  opinion  it  was  said: 
"As  recoupment  may  be  pleaded  in  a  pro- 
ceeding to  foreclose  a  mortgage  on  personal- 
ty, it  necessarily  follows  under  the  provi- 
sions of  the  act  of  1878  that  if  in  such  a  case 
the  defendant  pleads  recoupment,  and  proves 
that  his  damages  exceed  the  amount  which 
he  owes  the  plaintiff  on  the  demand  secured 
by  the  mortgage,  the  defendant  is  entitled  to 
a  judgment  against  the  plaintiff  for  the 
amount  of  such  excess.  It  follows  that  Car- 
ter could  set  up  in  an  affidavit  of  illegality  to 
the  foreclosure  of  the  mortgage  in  the  dty 
court,  by  way  of  recoupment  all  of  his  claims 
coming  within  the  scope  of  that  defense,  such 
as  payment,  overpayment,  etc.;  and,  if  they 
exceeded  the  amount  of  the  debt  secured  by 
the  mortgage,  he  could  recover  a  judgment 
against  Arnold,  the  mortgagee,  for  such  ex- 
cess." Where  a  mortgage  on  personalty  is 
foreclosed,  it  is  provided  by  Civ.  Code  IS95, 
I  2765,  that  "the  mortgagor  may  file  his  affi- 
davit of  illegality,  in  which  affidavit  he  may 
set  up  and  avail  himself  of  any  defense 
which  he  might  have  set  up,  according  to  law, 
in  an  ordinary  suit  upon  the  demand  secured 
by  the  mortgage,  and  which  goes  to  show  that 
the  amount  claimed  is  not  due."  There  is  no 
express  provision  of  law  permitting  anything 
else  to  be  set  up  in  the  affidavit  In  pro- 
ceedings to  disi)06sess  a  tenant  for  the  non- 
payment of  rent,  the  defense  which  the  ten- 
ant may  set  up  in  his  counter  affidavit  to 
arrest  the  proceeding,  namely,  "that  the 
amount  claimed  is  not  due,"  is  similar  to  that 
provided  for  In  the  affidavit  of  Illegality  on 
the  part  of  the  mortgagor.  The  foreclosure 
of  a  mortgage  on  personalty  is  not  a  pro- 
ceeding to  obtain  judgement  against  the  mort- 
gagor, but  only  to  sell  specific  property ;  just 
as  an  eviction  warrant  to  dispossess  a  tenant 
is  simply  a  proceeding  to  eject  the  tenant  and 
restore  the  premises  to  the  personal  posses- 
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sion  of  the  landlord.  The  foreclosure  of  a 
mortgage  on  personalty  Is  a  statutory  and  a 
summary  proceeding.  Where  a  dlspossessory 
warrant  is  issued  against  a  tenant,  and  no 
counter  affidavit  is  filed  by  him,  the  result 
would  be  simply  to  eject  the  tenant  from  the 
premises  without  the  recovery  of  any  Judg- 
ment for  money.  If  a  counter  afi^davit  is 
filed  by  the  tenant,  it  then  becomes  a  proceed- 
ing on  the  part  of  the  landlord  to  recover  the 
premises  and  to  obtain  a  Judgment  for  double 
the  amount  of  the  stipulated  rent  It  has 
been  held  (Pettis  v.  Brewster,  M  Ga.  527,  10 
S.  B.  755)  that  the  double  rent  thus  recover^ 
able  Is  an  "Incident  to  a  wrongful  holding 
over.*'  By  whatever  name  the  double  rent  re- 
coverable is  called,  it  cannot  be  recovered  un- 
less the  tenant  owed  rent  at  the  time  of  the 
issuing  of  the  warrant,  thereby  giving  the 
right  to  issue  the  dlspossessory  warrant  be- 
cause of  the  failure  to  pay  the  rent.  Upon 
the  trial  of  the  case,  in  order  for  the  landlord 
to  prevail,  it  would  be  necessary  for  him  to 
show  that  the  tenant  owed  rent  when  the  dls- 
possessory warrant  was  issued,  and  it  is  by 
showing  damages  under  a  plea  of  recoupment 
that^the  tenant  proves  that  this  rent  Is  not 
due;  and  if,  under  such  plea  of  recoupment, 
the  tenant  shows  that  the  landlord  is  indebt- 
ed to  him  for  any  excess,  he  should  have 
Judgment  therefor.  Whether  the  plaintiff 
could  enjoin  a  trial  under  the  dlspossessory 
proceedings  if  she  could  not  therein  plead 
recoupment  and  prevent  eviction,  or  if  she 
could  do  this  but  could  not  obtain  Judg- 
ment for  any  excess  which  might  be  due  her, 
need  not  be  considered.  The  court  committed 
no  error  in  dismissing  the  petition  on  the  de- 
murrer thereto. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except 

EVANS,  P.  J.  (dissenting).  A  dlspossessory 
warrant  for  failure  to  pay  rent  is  a  summary 
proceeding.  If  the  tenancy  is  admitted,  the 
statement  allows  but  one  defense  to  arrest  its 
progrress,  and  that  is  a  denial  that  the  tenant 
is  in  arrears.  The  recovery  of  double  rent  is 
but  an  incident  of  the  proceeding,  which  is 
in  no  sense  a  suit  for  a  money  demand.  The 
tenant  may  show  that  he  has  not  defaulted  in 
the  payment  of  his  rent  by  evidence  that  the 
landlord  has  endamaged  him  to  the  extent  of 
the  rent  claimed  by  violating  the  rental  con- 
tract, but  the  tenant  cannot  recover  in  the 
dlspossessory  proceeding  any  excess  of  dam- 
ages over  the  landlord's  rent  claim.  This  is 
so  because  the  Issues  which  can  be  made  in  a 
summary  proceeding  have  their  limitation  in 
the  statute  which  authorizes  it  If  the  land- 
lord seeks  to  dispossess  a  tenant  for  failure 
to  pay  rent,  and  the  landlord  by  violating  the 
rental  contract,  has  endamaged  the  tenant  in 
a  sum  greater  than  the  rent  the  tenant  may, 
under  the  facts  of  this  case,  stay  the  sum- 
mary proceeding,  and  go  into  equity  to  re- 


cover his  damages.  The  tenant's  rigbt  to 
equitable  relief  is  dependent  in  part  upon  his 
inability  to  recoup  his  entire  damages  in  the 
summary  proceeding,  where  the  damages  ex- 
ceed the  rent  The  summary  proceedings 
cannot  be  converted  by  the  defendant's  plea 
into  a  proceeding  wherein  the  tenant  may  ob- 
tain affirmative  relief. 

It  is  for  these  reasons  that  I  dissent  from 
the  Judgment  of  the  court 


(134  Ga.  i») 
CAVE  V.  LOUGEB  &  ZIMMEB. 
(Supreme  Court  of  (Georgia.    Feb.  24,  1910.) 

(8yllahu9  by  the  Court.) 

Prtncipai.  and  Agent  (|§  63,  62*)>-Loss  of 
Money  by  Aoeni^Liabiuty  to  Princi- 
pal. 

An  agent  for  hire  was  sued  by  his  principal 
for  money  of  the  latter  which  had  come  into  the 
bands  of  the  agent  and  had  not  been  accounted 
for  or  paid  to  the  principal.  The  agent  plead- 
ed in  defense  that  the  money  was  stolen  by  an- 
other without  hie  fault  and  that  the  loss  was 
occasioned  because  of  the  manner  in  whldi  the 
money  was  handled  and  cared  for  by  him  with 
the  knowledge  and  consent  and  in  accordance 
with  the  instructions  of  the  principal.  Held: 
(1)  The  evidence  was  sufficient  to  authorize 
the  court  to  submit  to  the  jury  the  question  as 
to  whether  or  not  an  agent  of  the  pnncipal  had 
authority  to  direct  and  did  direct  the  agent  sued 
to  take  the  money  sued  for  to  a  certain  room, 
and  whether  or  not  the  former  had  authority  to 
consent  and  did  consent  that  the  latter  leave  the 
money  in  a  box  in  such  room  unguarded  while 
he  was  at  dinner,  and  whether  or  not  the  money 
was  stolen  by  another  during  such  absence,  and 
it  was  error  to  fail  to  submit  these  questions  to 
the  jury. 

If  the  loss  of  the  money  resulted  from  the 
agent  following  authorized  instructions  of  the 
priDcipftl,  or  from  the  doing  of  acts  consented 
to  by  the  principal  or  his  authorized  agent,  the 
agent  sued  would  not  be  chargeable  with  its  loss. 

(a)  If  the  agent  exceeded  or  violated  his  in- 
structions, and  his  doing  so  occasioned  the  loss 
of  the  money,  he  would  be  liable.  Civ.  Code 
1895,  $  3004. 

(b)  The  agent  would  also  be  liable  if  the  mon- 
ey was  stolen  as  a  result  of  his  failing  to  per- 
form some  duty  with  respect  to  its  handlinff  and 
custody  which  rested  on  him  independently  of 
the  instructions  under  which  he  was  acting,  if 
such  failure  on  his  pari,  under  the  circumstan- 
ces, amounted  to  a  failure  to  exercise  ordinary 
care.  Civ.  Code  1895,  §  3009;  Frink  v.  South- 
em  Express  Co.,  82  Ga.  33,  8  S.  E.  862,  3  Ia  R. 
A.  482. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  86 ;  Dec.  Dig.  §§  53.  62.*] 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty; L.  S.  Roan,  Judge. 

Action  between  H.  S.  Cave  and  Lougee  & 
Zimmer.  E^m  the  Judgment  Cave  brings 
error.    Reversed. 

Payne,  LltUe  &  Jones,  King  &  Spalding, 
and  Jno.  D.  Little,  for  plaintiff  in  error.  Tye, 
Peeples,  Bryan  A  Jordan,  for  defendant  in 
error. 


HOIiDEN,  J.    Judgment  reversed*    All  the 
Justices  concur. 


»For  other  cases  see  same  topic  and  soction  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  4k  Reporter  Indexes 
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(134  Cfk.  334) 

DURHAM  T.  HARRIS  et  al. 
(Supreme  Court  of  Georgia.    Feb.  23,  1910.) 

(Syllabus  hy  the  Court.) 

WrLLs   (§§  519,   702*)—CoNSTBUCTioN— Peti- 
tion FOR  DlBECTTONS— SUFFICIENeY. 

The  first  item  of  a  will  gave  to  the  testa- 
tor's widow  all  his  household  and  kitchen  furni- 
ture and  the  rents  of  his  farm  during  her  life. 
The  second  item  was  as  follows:  "I  give  and 
bequeath  to  each  of  my  daughters,  viz.,  Elizabeth 
Harris,  Talula  Jackson,  and  Anna  Foster,  four 
hundred  dollars  each,  and  then  an  e^ual  division 
of  the  remainder  of  my  property  with  my  sons, 
George,  James  H.,  Wiley,  and  Nathan."  The 
third  item  provided  for  the  payment  of  testa- 
tor's debts,  and  his  executor  was  appointed  in 
the  fourth  and  last  item.  A  petition  was  filed 
by  the  executor,  alleging  that  the  widow  had 
died,  and  he  had  sold  the  lands  of  the  estate,  and 
that  there  was  a  controversy  between  the  daugh- 
ters .and  sons  of  the  testator  as  to  how  a  given 
sum  remaining  in  the  executor's  hands,  after 
discharging  the  debts  and  the  payment  of  $400 
to  each  of  the  daughters^  should  be  distributed 
under  the  second  item  of  the  will,  and  praying 
for  direction  by  the  court  as  to  this  matter. 
Held:  (1)  That  the  petition  presented  a  proper 
case  for  direction  by  the  court,  the  meaning  of 
the  second  item  of  the  will  not  being  so  clear 
as  to  render  unnecessary  a  construction  of  this 
item  by  the  court  for  the  guidance  and  protec- 
tion of  the  executor;  (2)  that  the  court  proper- 
ly construed  this  item  to  mean  that  the  *'remain- 
der"  therein  referred  to  should  be  equally  dis- 
tributed among  the  three  daughters  and  the  four 
sons  named  in  the  item,  but  erred  in  dismissing 
the  petition  upon  demurrer. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  1073 ;   Dec  Dig.  §§  519,  702.*] 

Error  from  Superior  Court,  Cobb  County ; 
Geo.  F.  Gober,  Judge. 

Petition  by  G.  R.  Durham,  executor,  against 
Elizabeth  Harris  and  others,  for  directions 
as  to  distribution  of  funds.  Judgment  of 
dismissal,  and  plaintiff  brings  error.  Re- 
versed. 

J.  J.  Northcutt,  for  plaintiff  In  error.  J.  Z. 
Foster,  for  defendants  In  error. 

FISH,  Gw  J.  Judgment  reversed.  All  the 
J-Qstices  concur. 


(124  Ga.  189) 

McDANIEIi  v.  GERMAN-AMERICAN 

INS.  CO. 

(Supreme  Court  of  Georgia.    Feb.  22,  1910.) 

(Syllabus  by  the  Court,) 

1.  Insurance  (|  622*)— Action  on  Policy- 
Limitation— jPbovision  IN  Policy. 

It  being  stipulated  in  a  policy  of  fire  insur- 
ance that  no  suit  should  be  sustainable  thereon 
"unless  commenced  within  12  months  next  after 
the  fire,"  an  action  brought  after  the  lapse  of 
that  period  would  be  barred,  although  it  purport- 
ed on  its  face  to  be  a  renewal  of  a  previous  ac- 
tion, which  was  instituted  in  a  state  court  hav- 
ing jurisdiction  thereof  within  the  time  limited, 
which  was  removed  to  the  Circuit  Court  of  the 
United  States  and  there  dismissed,  and  then  re- 
newed in  the  state  court,  after  the  payment  of 
all  costs,  within  6  months  from  such  dismissal. 
Melson  v.  Phenix  Ins.  Co.,  97  Ga.  722,  25  S.  E. 
189;    Metropolitan  Life  Ins.  Co.  v.  Caudle,  122 


Ga.  608,  50  S.  B.  337:  Webb  y.  Southern  Cot* 
ton  OU  Co.,  131  Ga.  682,  63  S.  E.  135. 

[Ed.  Note. — For  other  cases,  see  Insurance*. 
Cent.  Dig.  (  1548 ;    Dec  Dig.  §  622.*] 

2.  Insurance  (§  623*)— Action  on  Policy- 
Limitation  of  Time  in  Pouct— Estoppei. 
by  insubeb. 

Where,  however,  it  was  alle^^ed,  in  an 
amendment  to  the  petition  in  such  action:  'That 
at  the  time  the  order  of  dismissal  was  taken, 
and  just  before  the  same  was  passed,  in  the  pres- 
ence of  the  court,  the  form  of  the  order  waj» 
being  discussed,  plaintiff  desiring  the  order  taken 
in  one  form  and  defendant  in  anothe^.  Plain- 
tifiTs  right  to  renew  her  said  suit  on  said  poli- 
cies of  insurance  in  the  state  courts  was  referred 
to  in  connection  with  the  order  under  consid- 
eration, when  plaintiff  through  her  counsel  turn- 
ed to  defendant's  attorney  and  its  duly  author- 
ized agent  and  asked  in  substance  this  question: 
'If  the  case  is  dismissed,  can  there  be  any  trou- 
ble in  renewing  suits  on  these  policies  in  the 
state  courts?'  In  answer  to  this  question  de- 
fendant, through  its  counsel  and  duly  authorized 
agent,  answered  in  substance:  *Of  course,  she 
can  renew  her  suits  on  the  policies.  There  will 
be  no  trouble  about  that.'  That  said  representa- 
tions misled  plaintiff,  and  induced  her  to  con- 
sent for  said  order  of  dismissal  to  be  taken" — it 
will  be  held  that,  under  said  allegations,  the 
statement  of  counsel  for  the  defendant  amounted 
to  an  estoppel  of  the  right  of  the  defendant  com- 
pany to  plead  the  contractual  limitation,  con- 
tained in  the  policy,  that  no  suit  should  be  sus- 
tainable thereon  "unless  commenced  within  12 
months  next  after  the  fire."  The  court,  there- 
fore, erred  in  disallowing  such  an  amendment 
referred  to  in  the  record  as  "amendment  No.  2.** 
[Ed.  Note. — For  other  cases,  see  Insurance^ 
Cent.  Dig.  §§  1551-1553:  Dec.  Dig.  §  623. •) 

3.  Insurance  (S  643*)— Action— Pleading- 
Amendment— "Twelve  Months  Next  Aft- 
EB  THE  Fire." 

It  was  not  error  to  refuse  to  allow  an 
amendment  to  the  petition  to  the  effect  that  the 
stipulation  in  the  policy  that  any  suit  thereon 
must  be  commenced  within  "12  months  next  after 
the  fire"  meant  "12  months  after  plaintiff  was 
entitled  to  commence"  suit. 

[Ed.  Note. — For  other  cases,  see  Insurancek 
Cent.  Dig.  (  1587 ;   Dec.  Dig.  §  643.»1 

Error  from  Superior  Court,  Franklin  Coun- 
ty; C.  H.  Brand,  Judge. 

Action  by  Love  McDaniel  against  the  Ger- 
man-American Insurance  Company.  Judg- 
ment  for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed. 

F.  A.  Quilllan,  for  plaintiff  In  error.  Smithy 
Hammond  &  Smith,  for  defendant  in  error. 

FISH,  O.  J.  Judgment  reversed.  Ail  the 
Justices  concur. 


aMQa.US> 
MOBLEY  V.  LYON  et  al. 

(Supreme  Court  of  Georgia.     Feb.  2D,   1910.) 

(Syllabus  by  the  Court.) 

1.  Wills  (§  289*)— Proceedings  to  Probate 
— Instructions. 

Where  a  will  was  offered  for  probate  ia 
solemn  form,  and  a  caveat  was  filed,  raising 
only  contentions  that  the  will  was  not  signed 
by  the  purported  testatrix  and  executed  as  pro- 
vided by  law,  but  was  a  forgery,  and  that,  if 
she  signed  it.  she  had  no  knowledge  of  its  con- 


•For  other  cases  see  same  topic  and  Motion  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indaxc 
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tents,  and  where  the  evidence  was  conflicting  as 
to  whether  she  signed  the  instrument,  and 
whether  the  attesting  witnesses  whose  names 
appeared  on  it  in  fact  signed  it,  two  of  them 
being  dead,  and  testimony  being  introduced  as  to 
their  handwriting,  it  was  error  for  the  presid- 
ing judge,  after  instructing  the  jury  that,  be- 
fore they  could  set  up  the  will  and  before  a  case 
was  made  out  on  the  part  of  the  propoundeiB,  it 
must  be  shown  to  their  satisfaction  that  the 
alleged  testatrix  signed  the  instrument  in  the 
presence  of  all  three  of  the  witnesses  whose 
names  appeared  thereon,  to  add  that,  when  this 
was  done,  the  burden  of  proving  that  the  in- 
strument was  a  forgery  or  was  not  the  last  will 
and  testament  of  the  alleged  testatrix  and  that 
it  had  not  been  proved  as  the  law  required  was 
shifted  to  the  caveator,  and  that,  in  order  to 
carry  this  burden,  it  was  ui>on  him  "to  satisfy 
the  jury  of  the  truth  of  his  contentions"  be- 
fore they  would  be  authorized  to  find  in  his 
faror. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  653-661;    Dec.  Dig.  S  289.»] 

2.  Refusai«  or  Ghaboe  on  Fraud  Pbofeb. 

Under  the  pleadings  and  evidence,  there  was 
no  error  in  failing  to  charge  that  fraud  could 
not  be  presumed,  but  that  slight  circumstances 
might  carry  conviction  of  its  existence',  or  in 
remsing  to  give  to  the  jury  a  requested  charge 
upon  that  subject. 
8.  Grounds  fob  New  Tbial  Insufficient. 

None  of  the  other  grounds  of  the  motion 
for  new  trial  require  a  reversal. 

4.  WHiLS  (§  294*)— Pboceedings  to  Pbobate 
—Admissibility  of  Evidence— Contbadic- 
TOBY  Statements  of  Witness. 

Where  a  will  was  offered  for  probate  in 
solemn  form,  and  was  caveated  as  being  a  for- 
gery, and  it  appeared ,  that  two  of  the  three 
attesting  witnesses  were  dead  at  the  time  of 
the  trial,  and  evidence  was  introduced  to  prove 
their  handwriting,  and  evidence  was  offered 
pro  and  con  as  to  the  genuineness  of  the  signa- 
tures of  such  witnesses,  especially  as  to  one 
of  them,  it  was  competent  in  resistance  of  the 
implication  arising  from  his  signature  if  it  were 
genuine  to  show  that,  after  the  date  of  the 
instrument,  he  had  made  statements  tending  to 
show  that  the  alleged  testatrix  had  not  made 
any  will. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  683;  Dec  Dig.  §  294.»] 

Evans,  P.  J.,  and  Holden,  J.,  dissenting  In 
part. 

Error  from  Superior  Court,  Walton  Coun- 
ty;   G.  H.  Brand,  Judge. 

Proceedings  by  Lula  T.  Lyon  and  another 
to  probate  a  paper  as  the  will  of  Mary  L. 
Spencer,  in  which  M.  L.  Mobley  filed  a  caveat. 
There  was  a  judgment  for  propounders,  and 
caveator  brings  error;  propounders  filing 
cross-exceptions.  '  Reversed  on  main  bill  of 
exceptions,  and  afiSrmed  on  cross-exceptions. 

Mrs.  Lola  T.  Lyon  and  Mrs.  Mary  M.  Aus- 
tin filed  a  petition  to  the  court  of  ordinary  of 
Waltou  county  to  probate  In  solemn  form 
a  paper  alleged  to  be  the  last  will  and  testa- 
ment of  Mary  L.  Spencer,  deceased.  M.  L. 
Mobley,  as  administrator  upon  the  estate  of 
H.  L.  Spencer,  deceased,  appeared  In  response 
to  the  citation  Issued  by  the  ordinary  and 
filed  a  caveat,  in  which  It  was  alleged :  "(1) 
The  Instrument  offered  for  probate  Is  not  the 
win  of  said  Mary  L.  Spencer,  and,  If  It  was 
signed  by  her.  It  was  not  drawn  by  her,  was 


I  not  read  over  to  her,  and  she  was  ignorant 
of  Its  contents  at  the  time  of  signing  same 
and  remained  Ignorant  of  it  during  the  re- 
mainder of  her  life  and  died  Ignorant  of  Its 
contents.  (2)  It  Is  not  the  will  of  said  Mary 
L.  Spencer,  because  she  never  signed  It,  she 
knew  nothing  of  It  Said  Instrument  was 
prepared  and  signed  long  after  her  death, 
and  the  same  Is  a  pure  and  unadulterated 
forgery  both  as  to  her  name  and  the  name 
of  the  two  witnesses,  J.  O.  Stover  and  I.  C. 
Campbell."  The  decision  of  the  ordinary  was 
In  favor  of  the  propounders,  and  the  case 
was  appealed  to  the  superior  court  It  was 
there  tried,  and  the  verdict  of  the  jury  was 
In  favor  of  the  propounders.  The  caveator 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted.  Other  facts  suf- 
ficiently appear  in  the  opinion. 

W.  S.  Upshaw,  F.  C.  Foster,  E.  P.  Upshaw, 
and  Green,  Tllson  ft  McKinney,  for  plaintiff 
in  error.  Walker  &  Roberts  and  Rosser  & 
Brandon,  for  defendants  in  error. 

ATKINSON,  J.  (after  stating  the  facts  as 
above).  1.  Two  of  the  grounds  of  the  mo- 
tion for  new  trial  were  as  follows :  "(9)  The 
court,  having  correctly  charged  the  jury  as 
to  the  propounders'  contention  that  the  in- 
strument purporting  to  be  the  last  will  and 
testament  of  Mary  L.  Spencer  is  as  a  matter 
of  fact  her  last  will,  and  having  correctly 
charged  the  contention  of  caveators  that  said 
Instrument  is  not  as  a  matter  of  fact  her  last 
will  and  testament,  'but^  on  the  contrary,  a 
forged  paper  and  a  forged  will,  proceeded  to 
charge  as  follows:  The  propounders  hold 
the  affirmative,  and  the  burden  of  proof  is  on 
them  to  prove  that  Mary  L.  Spencer  herself 
signed  the  instrument  which  is  alleged  to  be 
her  will,  and  that  It  has  been  proven  as  the 
law  requires.  When  this  is  done,  the  burden 
is  shifted  to  the  caveator  to  make  good  his 
contentions  as  set  up  in  his  caveat.'  Movant 
alleges  that  the  language  in  the  charge  above 
quoted,  'when  this  is  done,  the  burden  is  shift- 
ed to  the  caveator  to  make  good  his  conten- 
tions as  set  up  in  his  caveat,'  is  error,  for 
the  reason  that  the  parties  had  arrived  at 
an  issue  and  proposition,  as  to  the  paper  be- 
ing the  will  of  Mary  L.  Spencer,  whether  she 
signed  it  or  not  This  proposition  was  affirm- 
ed by  propounders  and  denied  by  caveator, 
and  on  the  issue  thus  made  both  sides  had 
introduced  evidence ;  and  the  Jury  should  not 
have  been  instructed  that,  when  propounders 
prove  that  Mary  L.  Spencer  signed  the  in- 
strument which  is  alleged  to  be  her  will  and 
that  it  has  been  proven  as  the  law  requires, 
then  the  burden  is  shifted  to  the  caveator, 
and  It  devolved  on  him  to  make  good  his  con- 
tentions that  the  paper  was  a  forgery.  Mov- 
ant says  that  the  burden  in  a  case  like  this 
never  shifts,  and  It  is  not  obligatory  on  the 
jury  to  divide  the  evidence  into  two  parts. 


•For  other  cases  eee  same  topic  and  Bection  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date.  &  Reporter  Indexei 
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and  determine  their  belief  proTlslonally  by 
one  of  the  parts  only,  but  they  may  consider 
the  evidence  for  both  sides,  as  a  whole  In  all 
the  stages  of  their  deliberations  and  are  not 
bound  to  distinguish  the  effect  of  propound- 
ers'  evidence  separately  considered.  (10)  The 
court  charged  the  jury  as  follows:  'Before 
you  can  do  this*  (set  up  the  instrument 
presented  as  the  last  will  and  testajnent 
of  Mary  L.  Spencer),  'and  before  the  case 
is  made  out  on  the  part  of  the  propound- 
ers,  it  must  be  shown  to  your  satisfaction 
that  Mary  L.  Spencer  herself  signed  the  in- 
strument which  is  alleged  to  be  her  will,  and 
sigi^ed  it  in  the  presence  of  all  three  of  the 
witnesses  whose  names  appear  thereon,  and 
that  they  signed  it  in  her  presence.'  Movant 
says  the  foregoing  charge  is  correct,  but  the 
court  immediately  proceeded  to  charge  as  fol- 
lows :  'When  this  is  done,  the .  burden  of 
proving  that  said  instrument  is  a  forgery  or 
that  the  said  Instrument  is  not  the  last  will 
and  testament  of  Mary  L.  Spencer,  and  that 
it  had  not  been  proven  as  the  law  requires, 
is  shifted  to  caveator.  It  is  then  upon  the 
caveator  to  carry  this  burden  and  to  satisfy 
the  jury  of  the  truth  of  his  contentions  be- 
fore you  would  be  authorized  to  find  in  his 
favor.  Whether  caveator  has  carried  this 
burden  and  established  his  contentions  to  the 
satisfaction  of  tha  jury  that  said  instrument 
is  a  forgery,  and  that  it  is  not  the  last  will 
and  testament  of  Mary  L.  Spencer,  is  for  the 
jury  under  the  evidence  to  determine,  which, 
if  done  to  your  satisfaction,  would  authorize 
at  your  hands  a  finding  in  favor  of  the  cave- 
ator.' Movant  alleges  that  the  charge  last 
quoted  above  Is  error,  for  that,  as  he  con- 
tends, the  parties  had  arrived  at  an  issu6  and 
proposition,  affirmed  by  propounders  on  one 
side  and  denied  hy  caveator  on  the  other,  and 
the  burden,  under  the  law,  of  establishing  the 
affirmative  of  that  proposition  by  a  prepon- 
derance of  evidence,  was  on  propounders,  and 
never  shifted  during  the  course  of  the  trial, 
but  remained  with  them  to  the  end;  that 
the  proof -on  both  sides  applies  to  the  affirm- 
ative or  negative  of  the  issue  of  facts,  and 
the  propounders,  whose  case  requires  "the 
proof  of  that  fact  to  the  satisfaction  of  the 
jury,  had  all  along  the  burden  of  the  proof. 
The  burden  was  not  upon  caveator  to  estab- 
lish to  the  satisfaction  of  the  jury  that  the 
alleged  will  was  a' forgery.  All  the  law  re- 
quired of  him  was  that  his  evidence,  taken 
with  that  for  propounders  and  all  the  cir- 
cumstances surrounding  the  case,  should  be 
sufficient  to  render  the  affirmation  that  Mary 
L.  Spencer  signed  the  will  unsatisfactory  to 
the  jury ;  they,  the  jury,  being  the  judges  of 
whether  or  not  all  the  evidence  and  circum- 
stances satisfactorily  settled  the  proposition 
that  she  did  sign  it,  or  whether  It  was  in- 
sufficient to  establish  that  proposition  to 
their  satisfaction.  It  was  not  incumbent  on 
caveator  to  establish  to  the  satisfaction  of 
the  jury  that  Mary  L.  Spencer  did  not  sign 
the  alleged  wilL     If  the  evidence  for  pro- 


pounders* and  caveator  and  all  the  surround- 
ing circumstances  were  sufficient  to  prevent 
the  jury  from  being  sufficiently  satisfied  that 
Mary  L.  Spencer  did  in  fact  sign  the  will, 
then  that  was  an  the  law  required  for  the 
caveator  to  prevail.  Caveator  did  not  have 
to  prove  to  the  satisfaction  of  the  jury  that 
it  was  not  the  will  of  Mary  L.  Spencer,  as 
the  charge  complained  of  required  him  to  da 
Propounders  had  to  prove  to  the  satisfaction 
of  the  jury  that  it  was  the  will  of  Mary  U 
Spencer,  and  all  that  was  required  of  cave- 
ator was  to  prevent  the  propounders  from 
doing  this  to  the  satisfaction  of  the  jury. 
The  jury  should  have  been  told  that  they 
must  be  satisfied  from  the  whole  case,  the 
evidence  for  the  propounders  and  for  cave- 
ator, and  all  the  surrounding  circumstances 
that  Mary  L.  Spencer  did  actually  sign  the 
will,  and,  if  they  were  not  so  satisfied  from 
the  whole  case,  then  propounders  had  failed 
to  establish  their  contention  and  caveator  was 
entitled  "to  a  verdict" 

Much  confusion  has  arisen  out  of  the  fact 
that  the  expression  "burden  of  proof*  has 
been  used  in  two  senses,  vis.:  (1)  The  neces- 
sity which  rests  upon  a  party  at  any  particu- 
lar time  during  a  trial  to  create  a  prima  facie 
case  in  his  own  favor,  or  overthrow  one  when 
created  against  him.  (2)  The  necessity  of  es- 
tablishing the  existence  of  a  fact  or  state  of 
facts  by  evidence-  which  pr^onderates  to  a 
legaUy  required  extent  16  Gyc.  026.  In  the 
chaj*ge  complained  of  in  the  ninth  ground  of 
the  motion,  the  judge  instructed  the  jury  that 
the  propounders  held  the  affirmative,  and  the 
burden  of  proof  was  upon  them  to  prove  that 
the  alleged  testatrix  herself  signed  the  instru- 
ment propounded,  and  that  "it  has  been  prov- 
en as  the  law  requires.**  In  another  part  of 
the  charge  this  expression  was  explained  so 
as  practically  to  mean  proved  by  the  attest- 
ing witnesses.  He  then  informed  them  that, 
when  this  had  been  done  the  burden  is  shift- 
ed to  the  caveator  "to  make  good**  his  con- 
tention as  set  up  in  his  caveat  In  the 
charge  complained  of  in  the  tenth  ground  the 
judge  first  instructed  the  jury  that,  before 
the  case  was  made  out  on  the  part  of  the 
propounders,  it  must  be  shown  to  the  satis- 
faction of  the  jury  that  the  alleged  testa- 
trix herself  signed  the  will  propounded  in  the 
presence  of  all  three  attesting  witnesses,  and 
that  they  signed  it  in  her  presence.  He  then 
added  that,  when  this  was  done,  the  burden 
of  proving  that  the  instrument  was  a  forgery 
or  was  not  the  last  will  and  testament  of  the 
alleged  testatrix  shifted  to  the  caveator.  He 
described  the  burden  which  the  caveator  car- 
ried on  the  subject  of  whether  the  will  was 
signed  by  the  alleged  testatrix  or  not  by  saying 
"whether  the  caveator  has  carried  this  bur- 
den and  established  his  contentions  to  the 
satisfaction  of  the  jury"  was  for  the  jury  to 
determine  under  the  evidence,  "which,  if  done 
to  your  satisfaction,  would  authorize  at  your 
hands  a  finding  in  favor  of  the  caveator." 
This  clearly  informed  the  jury  that  certain 
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things  would  shift  the  burden  of  proof  to 
the  caveator,  and,  in  order  to  successfully 
carry  the  burden  thus  placed  upon  him,  he 
must  satisfy  the  Jury  of  the  truth  of  his  con- 
tentions. It  Is  also  true  that  In  describing 
what  was  necessary  on  the  part  of  the  pro- 
pounders  to  make  out  a  prima  facie  case  the 
judge  used  the  expression  **to  your  satisfac- 
tion/' But  Ihis  did  not  relieve  the  fact  that, 
to  meet  a  prima  facie  case,  the  caveator  must 
satisfy  them  of  his  contention.  This  placed 
upon  him  a  greater  burden  than  that  required 
by  law.  The  propounders  alleged  that  the 
will  was  executed  by  the  purported  testatrix. 
This  was  an  Inherent  part  of  their  case. 
The  burden  was  on  them  to  establish  that  fact 
by  a  preponderance  of  evidence.  The  caveator 
could,  of  course,  undertake  to  rebut  the  evi- 
dence on  the  subject  of  the  factum  or  execu- 
tion of  the  Instrument  Introduced  by  the  pro- 
pounders, but  he  did  not  undertake  an  af- 
firmative burden  of  satisfying  the  Jury  that 
the  will  was  not  signed  by  the  alleged  tes- 
tatrix. In  the  final  determination  of  the  Is- 
sue, the  Jury  should  take  Into  consideration 
all  of  the  evidence  introduced  both  by  the 
propounders  and  the  caveator,  and  from  a 
consideration  of  It  arrive  at  a  conclusion  in 
regard  to  that  issue.  In  several  cases  which 
have  been  before  this  court,  where  the  caveat 
was  based  on  the  ground  of  insanity,  undue 
influence;  fraud,  or  the  like,  there  have  been 
discussions  as  to  what  evidence  was  necessary 
to  be  introduced  by  the  propounder,  in  addi- 
tion to  proof  of  the  factum  of  the  will.  In  or- 
der to  make  out  a  prima  facie  case,  and  when 
the  burden  of  proof  to  establish  grounds  of 
the  character  Just  Indicated  devolves  upon 
the  caveator.  In  none  of  them  which  have 
come  to  our  attention  was  there  involved 
the  question  of  the  duty  of  establishing  by 
a  preponderance  of  the  evidence  the  signing 
of  the  will.  Freeman  v.  Hamilton,  74  6a. 
317 ;  Slaughter  v.  Heath,  127  Ga.  747  (9),  57  S. 
E.  69,  and  cases  cited.  It  Is  unnecessary  to 
enter  into  a  discussion  of  what  will  make  out 
a  prima  fade  case,  or  In  regard  to  the  duty 
to  rebut  such  a  case,  or  as  to  the  quantum  of 
evidence  necessary  to  be  introduced  by  a  pro- 
I)ounder  In  regard  to  sanity  and  voluntary  ac- 
tion on  the  part  of  a  testator.  The  issues 
here  raised  were  merely  In  regard  to  whether 
the  will  was  executed  by  the  alleged  testatrix 
as  by  law  required,  or  was  a  forgery,  and.  If 
her  signature  was  actually  placed  on  the  In- 
strument by  her,  whether  it  was  In  Ignorance 
of  its  contents.  If  In  a  trial  the  question  Is 
whet^ier  a  certain  person  signed  a  certain  in- 
strument or  not,  the  party  who  asserts  that  it 
was  so  signed  and  to  whose  case  this  is  es- 
sential carries  the  burden  of  proving  it.  If 
be  makes  out  a  prima  facie  case,  that  would 
authorize  the  Jury  to  find  in  his  favor,  if 
nothing  further  appeared.  But,  if  the  defend- 
ant Introduces  evidence  tending  to  disprove 
the  prima  facie  case  thus  made,  all  the  evi- 
dence should  be  considered  by  the  Jury  in 
fljiaUy  determining  where  the  preponderance 


lies;  the  burden  being  upon  the  person  who 
alleged  the  fact  of  the  signature,  In  the  sense 
that  such  allegation  must  be  supported  by 
the  preponderance  of  the  evidence  In  order  for 
the  party  making  it  to  have  a  verdict  in  his 
favor.  This  being  so,  It  was  misleading  to 
charge,  on  an  Issue  of  whether  the  alleged 
testatrix  signed  the  Instrument  propounded 
as  her  will,  that  the  caveator  carried  the  bur- 
den of  establishing  his  contention  "to  the  sat- 
isfaction" of  the  Jury,  although  previously 
the  court  had  charged  that  at  the  outset  the 
propounders  must  show  that  the  alleged  tes- 
tatrix signed  the  Instrument  In  the  presence 
of  the  three  witnesses  whose  names  appear 
thereon  and  that  they-  signed  in  her  pres- 
ence. There  was  a  sharp  conflict  in  the  evi- 
dence, and  we  cannot  say  that  thfis  error  was 
harmless. 

2,  3.  The  rulings  announced  in  the  second 
and  third  headnotes  do  not  require  discussion. 

4.  The  defendants  in  error  filed  a  cross-bill 
of  exceptions,  assigning  error  upon  the  ad- 
mission of  certain  evidence.  One  of  the  wit- 
nesses whose  name  appeared  to  be  signed  to 
the  will  was  J.  A.  Stover.  The  evidence 
showed  that  he  was  dead,  and  the  propound- 
ers introduced  testimony  to  prove  his  hand- 
writing. The  caveator  Introduced  counter 
testimony  for  the  purpose  of  proving  that  the 
purported  signature  of  Stover  was  not  gen- 
uine. On  this  question  there  was  much  con- 
flict In  the  evidence.  The  caveator  offered 
evidence  of  the  son  of  Stover  that  he  had 
had  several  conversations  with  his  father,  oc- 
curring after  the  death  of  the  testatrix,  in 
which  his  father  said  that  It  seemed  very 
strange  that  Mrs.  Spencer  did  not  make  a 
will,  and  asked  the  son  If  he  had  heard  Mrs. 
Spencer  say  anything  about  a  will.  He  also 
offered  a  letter  written  by  J.  A.  Stover  to 
Spencer,  the  husband  and  sole  heir  of  testa- 
trix, whose  administrator  was  the  caveator, 
in  which  Stover  stated  that  if  Spencer  wished 
to  sell  his  farm  and  would  make  a  price  and 
terms  with  regard  to  it,  and  the  writer  could 
afford  to  pay  for  the  home  for  himself  and 
family,  he  would  consider  the  proposition. 
The  will  was  dated  in  1891,  and  Mrs.  Spencer 
died  In  1892.  The  letter  was  written  in  1905. 
The  proceedings  to  probate  the  will  were  not 
begun  until  1907.  ESvidence  was  Introduced 
tending  to  show  that  the  farm  referred  to  in 
the  letter  was  land  covered  by  the  will.  Un- 
der the  terms  of  the  will,  a  life  estate  only 
was  left  to  Spencer,  with  remainder  over  to 
the  propounders.  This  evidence  was  admitted 
over  objection  upon  the  part  of  the  propound- 
ers. 

The  objections  may  be  reduced  to  two  sub- 
stantial points:  (1)  Was  the  evidence  in- 
admissible as  hearsay;  (2)  was  it  inadmis- 
sible on  the  groupd  that  the  attesting  witness 
being  dead  he  could  not  be  asked  touching 
conflicting  statements,  and  therefore  could 
not  be  impeached  by  their  production.  We 
do  not  think  either  reason  sufllcient  ground 
for  excluding  the  evidence.    In  several  ear 
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Her  English  cases  evidence  of  this  character 
was  admitted,  bnt  in  vStobart  v.  Drydon,  1 
M.  &  W.  015,  wliich  was  decided  In  1836, 
declarations  of  a  deceased  attesting  witness 
to  a  mortgage  deed  whose  handwriting  had 
been  proved  were  offered  as  amounting  to  an 
acknowledgment  of  forgery,  and  were  reject- 
ed by  the  Court  of  Exchequer.  Parke,  B., 
declared  that  the  evidence  of  the  handwrit- 
ing In  the  attestation  was  not  used  as  a 
declaration  of  the  witness,  but  to  show  the 
fact  that  he  put  his  name  In  that  place  and 
manner  in  which  in  the  ordinary  course  of 
business  he  would  have  done  If  he  had  seen 
the  deed  executed.  This  case  stood  for  some 
time  as  a  leading  case,  and  has  been  re- 
ferred to  approvingly  by  some  eminent  text- 
writers.  1'  Greenleaf  on  Evidence  (15th  Ed.) 
I  226;  1  Redfleld  on  Wills  (4th  Ed.)  •270. 
In  the  United  States  a  doctrine  different 
from  that  asserted  in  the  Stobart  Case 
was  early  announced.  In  1819  it  was  said 
by  Kirkpatrlck,  C.  J.,  in  the  case  of  Newbold 
V.  Lamb,  5  N.  J.  Law,  449,  451:  "The  only 
reason  why  proof  of  the  handwriting  of  a 
witness  is  taken  as  sufficient  proof  of  the 
execution  of  a  deed  is  founded  upon  the  pre- 
sumption that  what  an  honest  man  has  at- 
tested under  his  hand  is  true."  See,  also, 
•Grouse  v.  Miller,  10  Serg.  &  R.  (Pa.)  158; 
Clark  V.  Boyd,  2  Ohio,  56 ;  Losee  v.  Losee,  2 
Hill  (N.  Y.)  609;  Kirk  v.  Carr,  54  Pa.  285- 
290;  Boyeus*  Will,  23  Iowa,  354;  Egbert  v. 
Egbert,  78  Pa.  326;  Neely  v.  Neely,  17  Pa. 
227;  Reformed  Dutch  Church  v.  Ten  Eyck, 
25  N.  J.  Law,  40 ;  McElwee  v.  Sutton,  2  Ball- 
sy (S.  C.)  128;  Oolvln  v.  Warford,  20  Md. 
357.  In  Ruuyan  v.  Price,  15  Ohio  St.  1,  86 
Am.  Dec.  459,  and  Baxter  v.  Abbott,  7  Gray 
<Mas8.)  71,  some  of  the  reasoning  apparently 
conflicts  with  the  authorities  above  recited; 
but  in  the  Ohio  case,  on  the  trial  of  an  ap- 
peal from  the  probate  of  a  will,  the  testi- 
mony of  a  subscribing  witness  taken  on  the 
original  probate  was  read  in  evidence  under 
a  statute  of  that  state,  the  witness  being 
dead.  Evidence  was  offered  to  show  decla- 
rations of  the  witness  respecting  the  capacity 
of  the  testator  for  the  purpose  of  impeaching 
his  testimony.  It  was  held  that,  before  such 
statements  could  be  given  in  evidence,  the 
witness  must  be  Interrogated  as  to  them,  and 
the  fact  that  he  died  after  giving  his  original 
testimony,  and  that  thus  the  opportunity  for 
such  examination  had  been  cut  off,  did  not 
form  an  exception  to  the. general  rule.  In 
the  Massachusetts  case  it  was  said  that  no 
Inference  as  to  the  opinion  of  an  attesting 
witness  to  a  will  could  be  drawn  from  the 
mere  fact  of  his  signing  it,  and  that,  there- 
fore, evidence  of  a  contradictory  opinion  ex- 
pressed by  him  was  Inadmissible.  The  sub- 
ject is  considered  at  some  length  in  2  Wig- 
more  on  Evidence,  §§  1505-1514. 

In  Deupree  v.  Deupree,  45  Ga.  415,  it  was 
held  that  if  the  testamentary  paper  be  prov- 
ed by  the  witnesses  to  have  been  subscribed 
by  the  testator  in  their  presence,  and  they 


further  state  that  they  signed  as  witnesses 
immediately  thereafter,  but  they  are  unable 
from  want  of  recollection  to  state  affirma- 
tively whether  the  testator  remained  in  the 
room  or  not  whilst  they  were  signing,  and 
seven  or  eight  years  have  elapsed,  there  is 
a  presumption  of  law  arising  from  the  at- 
testation that  it  was  duly  attest^,  and  that 
it  was  error  in  the  court  to  charge  the  jury 
that  this  presumption  did  not  arise  unless 
the  attestation  clause  recited  the  presence  of 
the  testator  during  the  subscription  of  the 
witnesses.  In  the  opinion  it  was  said :  **In 
2  Redfleld  on  Wills,  35,  it  is  said  that  even 
where  there  is  no  attestation  clause,  or  it  is 
defective,  there  still  remains  the  presumption 
that  all  which  appears  upon  the  paper  oc- 
curred in  the  order  stated,  and  as  the  law 
requires  it  shall  be  done."  The  proof  of  at- 
testation, therefore,  carries  with  it  some- 
thing more  than  the  mere  fact  that  the  wit- 
ness signed  the  paper.  If  the  witnesses  are 
placed  on  the  stand,  they  can  be  cross-ex- 
amined and  can  be  asked  if  they  have  not 
made  statements  conflicting  with  other  testi- 
mony as  given.  If  one  or  more  of  them  is 
dead,  and  evidence  is  introduced  to  prove 
his  signature,  the  purpose  and  effect  is  not 
solely  to  prove  that  such  witness  or  wit- 
nesses signed  the  paper,  but  from  that  fact 
to  derive  inferences  largely  dependent  upon 
the  presumption  that,  when  they  purported 
to  sigiv  properly,  they  did  so.  When  this  add- 
ed effect  is  to  be  used,  it  cannot  be  counter- 
acted ;  it  not  being  possible  to  cross-examine 
such  attesting  witness  or  to  lay  the  founda- 
tion for  impeachment.  If  proof  of  the  hand- 
writing of  the  attesting  witness  is  to  carry 
with  it  the  force  of  an  assertion  by  him  that 
the  instrument  was  executed  because  he  wit- 
nessed it,  this  implied  assertion  should  be 
Impeachable  by  showing  that  he  had  made 
statements  conflicting  with  it  The  rule  as 
to  making  a  preliminary  examination  and 
calling  the  attention  of  the  witness  to  con- 
flicting statements  before  Introducing  them 
cannot  be  applied  in  such  a  case.  Nor  is  it 
like  the  Ohio  case,  above  cited,  where  a  wit- 
ness testified  and  then  died,  and  it  was 
desired  to  show  subsequent  statements  con- 
flicting with  his  former  testimony.  A  some- 
what similar  relaxation  as  to  the  require- 
ment of  preliminary  examination  before  in- 
troducing impeaching  conflicting  statements 
was  recognized  Jn  Battle  v.  State,  74  Ga.  101. 
It  was  there  held  that,  where  dying  declara- 
tions were  proved,  it  was  admissible  to  show 
that,  after  the  deceased  was  wounded,  he 
made  statements  concerning  the  transaction 
conflicting  with  such  dying  declarations.  We 
recognize  the  fact  that  there  may  be  some 
danger  arising  from  the  admission  of  such 
impeaching  testimony,  but  there  is  also  dan- 
ger in  admitting  dying  declarations,  state- 
ments claimed  to  be  part  of  the  res  gestae, 
opinions  of  witnesses,  and  proof  of  the  sig- 
nature of  an  attesting  witness  itself  as  hay- 
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ing  probative  value  in  lieu  of  the  Introduc- 
tion of  the  witness.  But  the  danger  of  abuse 
arising  from  the  admissibility  of  the  evi- 
dence cannot  destroy  such  admissibility  or 
outweigh  the  counter  danger  arising  from 
admitting  mere  proof  of  the  handwriting  of 
a  witness  to  have  evidential  value  of  the  ex- 
ecution of  a  will  without  the  introduction  of 
the  witness,  and  at  the  same  time  absolutely 
shutting  off  any  practical  mode  of  impeach- 
ing or  destroying  such  evidential  value,  thus 
in  effect  relaxing  the  rule  requiring  the  pro- 
duction of  the  witness  in  favor  of  one  person 
without  relaxing  the  rule  that  the  witness, 
when  produced,  must  be  asked  about  the 
conflicting  statements  before  proving  them. 
Judgment  reversed  on  main  bill  of  excep- 
tions, and  aflSrmed  on  cross-bill.  All  the  Jus- 
tices concur. 

EVANS,  P.  J.,  and  HOLDBN,  J.  We  con- 
cur in  the  various  rulings,  except  those  em- 
braced within  the  fourth  division  of  the 
opinion.  On  an  issue  of  forgery  of  a  will 
we  do  not  think  the  declarations  of  an  at- 
testing witness,  made  subsequently  to  the 
attestation,  are  admissible  to  impeach  the 
factum  of  attestation. 


(134  Qa.  U4) 
CRAWFORD  V.  CRAWFORD  (two  cases). 

(Supreme  Court  of  Georgia.     Feb.   23,  1910.) 

(Syllabus  by  the  Court.) 

a.  Fbaud    (5    50*)  —  FinuciART    Relation— 

Brothers— Burden  op  Proof. 

The  fact  that  the  plaintiff  and  the  defend- 
ant are  brothers  does  not  of  itself  create  a  con- 
fidential or  fiduciary  relation  between  them. 
There  is  no  presumption  that  such  relation 
exists  between  brothers  solely  from  the  fact  that 
they  are  so  related.  If  a  confidential  or  fidu- 
ciary relation  exists  between  brothers,  It  must 
be  shown  by  proof;  and  the  burden  is  upon  the 
party  asserting  the  existence  of  such  relation- 
ship to  affirmatively  show  the  same. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent. 
T>ig.  §§  4a,  47;    Dec.  Dig.  §  50.*] 

2.  Limitation  of  Actions  (|  32*)- Injuries 

to  Property— Fraud. 

Where  one  practices  upon  another  fraud 
and  deceit,  whereby  the  latter  is  induced  to  ac- 
cept property  in  settlement  of  a  debt  much 
Crreater  in  amount  than  the  value  of  the  prop- 
erty, an  injury  is  done  to  property  and  not  to 
the  person,  and  the  statute  of  limitations  in 
reference  to  actions  for  injuries  to  property 
applies. 

[Bd.   Note.— For  other  cases,   see  Limitation 
of  Actions,  Cent.  Dig.  S  143 ;   Dec.  Dig.  S  32.*] 

8.  Limitation  of  Actions  (§  179*)— Plead- 
ing— Anticipation  of  Defense. 

Where  an  action  is  brought  to  recover  dam- 
agres  alleged  to  have  resulted  to  the  plaintiff  in 
consequence  of  the  perpetration  of  fraud  charg- 
ed to  have  been  practiced  upon  him  by  the  de- 
fendant, the  cause  of  action,  as  stated  in  the 
declaration,  being  apparently  barred  by  the 
statute  of  limitations,  and  it  is  sought  to  relieve 
euch  action  of  the  bar  of  the  statute  by  al- 
leging that  it  was  brought  within  the  statu- 
tory period  after  the  discovery  of  the  fraud,  if 
ft   does  not  appear  frcm  the  petition  that  the 


plaintiff  used  proper  diligencs  to  discover  the 
fraud,  the  petition  should  be  dismissed  upon 
appropriate  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S  068;    Dec.  Dig.  |  179.  •] 

Error  from  Superior  Court  Fulton  Coun- 
ty; W.  B.  Ellis,  Judge. 

Action  by  T.  J.  Crawford  against  J.  M. 
Crawford.  Judgment  of  nonsuit  and  plain- 
tiff brings  error,  defendant  filling  cross-ex- 
ceptions. Main  bill  of  exceptions  dismissed. 
Reversed  on  cross-'bill  of  exceptions. 

The  plaintiff  brought  suit  against  the  de- 
fendant, paaking  substantially  the  following 
allegations:  They  are  brothers,  and  were 
born  and  reared  In  the  same  county.  The 
defendant  is  six  years  older  than  the  plain- 
tiff. The  plaintiff  came  to  Atlanta  in  1892, 
and  the  defendt^nt  a  number  of  yearo  prior 
thereto,  both  for  the  purpose  of  engaging  in 
the  practice  of  medicine.  Prior  to  the  plain- 
tiffs removal  to  Atlanta  he  loaned  the  de- 
fendant, in  1890  or  1891,  $2,500,  and  took 
his  note  for  the  same.  After  such  removal, 
he  loaned  the  defendant  various  other  sums 
until  January  1,  1896^  which  at  that  time, 
wfth  the  prior  loan,  aggregated  $5,000,  on 
which  date  the  defendant  gave  the  plaintiff 
a  note  for  $5,000,  due  one  day  after  date. 
The  defendant  asked  the  plaintiff  to  deal  in 
stocks,  with  the  latter's  money,  with  the 
understanding  that  the  defendant  would  sus- 
tain the  losses,  and  they  would  equally  di- 
vide any  profits  made.  During  the  first  six 
months  of  1895  the  plaintiff  invested  In 
stocks  for  a  short  time  and  made  profits  of 
$70,  one-half  of  which  was  paid  to  the  de- 
fendant Later  on  plaintiff  lost  $800,  which 
defendant  refused  to  pay,  and  has  never 
paid.  During  the  summer  of  1896  defendant 
repeatedly  told  plaintiff's  wife  that  "he  was 
badly  involved  financially;  that  he  intended 
to  let  his  creditors  take  his  property,  for  the 
reason  that  he  was  unable  to  pay  what  he 
owed."  Plaintiff  went  to  defendant  on  or 
about  October  12,  1896,  for  the  purpose  of 
collecting  the  money  due  him.  Defendant 
told  plaintiff  that  "he  owed  large  sums  of 
money  that  he  was  unable  to  pay;  that  he 
was  insolvent,  and  would  lose  everything 
that  he  had;"  that  defendant's  wife  owned 
a  lot  covered  by  a  mortgage  to  secure  $2,- 
000,  which  ohe  would  convey  in  settlement  of 
the  indebtedness;  and  that,  if  plaintiff  did 
not  accept  this  proposition,  he  would  lose 
such  indebtedness.  Plaintiff  was  raised  with 
defendant,  and  had  gone  to  school  to  the  de- 
fendant, and  had  implicit  confidence  in  him. 
Plaintiff  accepted  the  proposition,  and  on  or 
about  October  12,  1896,  defendant's  wife 
conveyed  the  lot  to  plaintiff's  wife;  the  lat- 
ter assuming  the  mortgage  thereon.  The  lot 
was  worth  $3,500,  less  the  amount  secured 
by  the  mortgage,  and  plaintiff  received  only 
$1,500,  less  $35  interest  paid  on  the  debt  se- 
cured 'by  the  mortgage.     Defendant  at  the 


•Vor  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reportor  Ir^ten 
67  S.B.- 


674 


67  SOUTHEASTERN  REFORTEB. 


(Ua. 


time  of  the  conveyance  stated  that  there  was 
$85  interest  due  on  the  note  secured  bj  the 
mortgage,  and  that  he  did  not  have  the  mon- 
ey with  which  to  pay  the  same;  and  it  was 
paid  by  the  plaintiff.  Plaintiff  continued  to 
rely  on  and  believe  the  statements  of  the 
defendant  until  September,  1903.  "Petition- 
er alleges  that  he  continued  to  rely  on  and 
believe  the  statements  of  said  defendant 
hereinbefore  alleged  and  set  forth,  until  Sep- 
tember, 1903,  when  he  went  to  defendant, 
knowing  that  he  had  been  successful,  and 
believing  that  he  had  emerged  from  the  in- 
solvency which  he  had  declared  to  petitioner 
was  hanging  over  him  In  1896,  and  demanded 
of  the  said  defendant  the  payment  of  the 
said  balances  due  him.  There  were  a  num- 
ber of  conferences  between  defendant  and 
petitioner.  Your  petitioner  urged  that  he 
was  entitled  to  the  full  x>ajment  of  the  mon- 
ey due  him,  and  recalled  the  statements 
which  defendant  had  made  at  the  time  of 
the  settlement.  Finally  negotiations  and  con- 
ferences came  to  an  end,  when  defendant  de« 
nied  that  he  had  represented  himself  to  be 
insolvent,  and  stated  to  your  petitioner  that 
he  was  *  twenty-one,*  meaning  that  your  pe- 
titioner was  21  years  of  age  at  the  time  of 
said  settlement.  For  the  first  time  petition- 
er's confidence  in  defendant  was  shaken. 
Petitioner  had  never  doubted  defendant's 
statements,  nor  the  claim  that  he  was  in- 
solvent in  1S96,  imtil  he  denied  having  made 
the  statements.  Your  petitioner  then  em- 
ployed an  attorney  and  Investigated  the  finan- 
cial condition  and  responsibility  of  the  de- 
fendant in  1896,  when  he  claimed  to  be  in- 
solvent and  unable  to  pay  his  debts.  The 
result  of  this  investigation  disclosed  to  your 
petitioner  for  the  first  time  since  the  settle- 
ment was  made  that  said  defendant  was  sol- 
vent and  able  to  pay  all  he  owed,  including 
his  indebtedness  to  petitioner,  at  the  time 
he  claimed  to  be  insolvent  and  unable  to 
pay.  Petitioner's  attorney  then  took  the 
matter  up  with  defendant,  and  finally  an 
agreement  to  arbitrate  the  matter  was  reach- 
ed. Petitioner's  counsel  prepared  a  submis- 
sion to  arbitration  in  writing,  which  was 
satisfactory  to  petitioner,  and  presented  the 
same  to  defendant  for  his  signature.  Said 
defendant  refused  to  go  further  with  the  ar- 
rangement, saying  that  he  had  been  advised 
by  his  attorney  that  the  claims  of  petitioner 
were  barred  by  the  statutes  of  limitations. 
Petitioner  avers  that  each  and  every  state- 
ment made  by  defendant  to  petitioner's  wife 
as  hereinbefore  alleged  was  false  when 
made,  and  was  known  by  said  defendant  to 
be  false,  and  that  said  statements  were  made 
for  the  purpose  of  having  them  repeated  to 
your  petitioner,  and  to  create  alarm  upon  his 
part  concerning  the  money  due  him  by  said 
defendant  Yonr  petitioner  alleges  that  the 
statements  made  to  him  by  defendant  that 
he  was  owing  large  sums  of  money,  that  he 
was  insolvent  and  unable  to  pay  what  he 
owed,  and  that  he  would  lose  everything  he 


had«  and  that  your  petitioner  would  lose 
what  defendant  owed  him  unless  he  accept- 
ed the  property  aforesaid  in  settlement,  were 
fialse  when  made,  and  defendant  knew  that 
they  were  false  when  made.  Said  state- 
ments were  •made  for  the  purpose  of  deceiv- 
ing and  defrauding  your  petitioner,  and  did 
deceive  and  defraud  him.  As  a  result  of  the 
aforesaid  false  and  fraudulent  statements, 
your  petitioner  was  defrauded,  injured,  and 
damaged  to  the  amount  and  value  of  $4,335 ; 
that  at  the  time  of  said  settlement  defend- 
ant was  due  petitioner  the  principal  sum  of 
$568;  that  in  said  settlement  he  received 
property  of  the  value  of  $1,500  only;  that 
the  statement  of  defendant  that  he  was  nn- 
Bfble  to  pay  the  interest  on  the  note  was  false, 
and  was  made  as  a  part  of  the  scheme  and 
plan  adopted  by  defendant  to  deceive  and 
defraud  your  petitioner.  Petitioned  alleges 
that  J.  M.  Crawford  was  solvent  on  the  Ist 
day  of  January,  1896;  that  he  has  been  sol- 
vent at  all  times  since  said  date,  and  that  he 
is  solvent  now;  that  defendant  did  not  owe 
large  sums  of  money  which  he  was  unable 
to  pay  in  October,  1896;  that  he  was  able  to 
pay  all  he  owed  on  said  date;  and  that  be 
took  advantage  of  your  petitioner,  and  of 
their  relations  of  confidence,  friendship,  and 
relationship  which  had  existed  from  child- 
hood. Petitioner  alleges  that  on  the  12th 
day  of  October,  1896,  defendant  did  owe 
sums  of  money,  but  how  much  and  to  whom 
your  petitioner  does  not  know;  but  your  pe- 
titioner alleges  that  said  defendant  was  able, 
to  pay  all  such  sums,  and  that  he  did  pay 
all  such  sums  in  full,  and  that  he  did  not  let 
his  creditors  take  his  property  because  he 
was  unable  to  pay  what  he  owed  at  the  time, 
but  that  he  retained  his  property  and  paid 
all  he  owed.  Since  the  fall  of  1903»  when 
your  petitioner  first  discovered  the  frauds 
herein  alleged,  numerous  conferences  have 
occurred  between  defendant  and  petitioner 
regarding  the  matter,  and  that  on  the  17th 
day  of  October,  1906,  they  entered  into  an 
agreement  to  arbitrate  all  difl!erencee  of  a 
financial  nature  between  them;  that  the 
matters  herein  complained  of  comprise  all 
differences  of  a  financial  nature  between  de- 
fendant and  himself;  and  that  the  agree- 
ment or  submission  was  entered  into  for  the 
purpose  of  submitting  these  matters  to  ar- 
bitration. Petitioner  attaches  a  copy  of  said 
submission  hereto,  marked  'Exhibit  A,'  and 
makes  the  same  a  part  of  this  petition.  Pe- 
titions alleges  that  he  has  fully  complied 
with  the  terms  of  said  submission,  that  he 
selected  an  arbitrator  within  the  time  stipu- 
lated, and  notified  said  defendant  of  the  se- 
lection and  of  the  name  of  the  party  se- 
lected, and  requested  him  to  make  his  selec- 
tion and  notifyi  the  party  selected  by  your 
petitioner,  but  that  said  defendant  refused, 
and  still  refuses,  to  make  his  selection.  Pe- 
titioner avers  that  said  defendant  has  com- 
mitted a  breach  of  said  agreement  And 
your  petitioner  denies  that  his  action  la  bar- 
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red  by  the  statute  of  limitations ;  1>at  avers 
that,  if  there  has  heen  any  question  concern- 
ing the  limitation,  the  conduct  of  the  defend- 
ant, his  agreement  above  referred  to,  and 
the  breach  thereof  brought  the  causes  of  ac- 
tion within  the  statute.  Petitioner  brings 
this  action  of  deceit;  and  prays  that  he  be 
awarded  Judgment  against  said  defendant 
for  amounts  in  damages  equal  to  the  sums 
of  which  the  said  defendant  defrauded  him, 
with  interest  thereon."  The  agreement  to 
submit  the  matters  between  the  plaintifP  and 
the  defendant  to  arbitration,  signed  by  both 
of  them,  referred  to  no  particulair  debt,  but 
referred  generally  to  "certain  matters  of 
financial  differences"  between  them. 

The  defendant  filed  a  demurrer  upon  the 
following  grounds:  •*(!)  That  no  cause  of 
action  is  set  out  in  said  petition.  (2)  That 
said  petition  shows  on  its  face  that  part 
of  the  sum  claimed,  to  wit,  $800,  is  an  alleg- 
ed debt  arising  out  of  a  transaction  involv- 
ing speculating  in  futures,  and  for  that  rea- 
son is  miegal,  and  cannot  be  recovered  in 
law.  (3)  That  said  petition  shows  that  as 
to  the  other  amount  claimed  to  be  due  by 
this  defendant  the  same  was  long  since  set- 
tled by  defendant  with  petitioner,  and  no 
indebtedness  on  account  of  same  now  ex- 
ists. (4)  That  said  petition  shows  on  its 
face  that  the  statute  of  limitation  has  run 
against  any  and  all  of  the  indebtedness 
claimed  to  be  due  by  defendant  to  petitioner. 
(5)  Defendant  further  demurs  to  the  petition 
on  the  ground  that  it  is  really  an  efTort  on 
the  part  of  petitioner  to  rescind  the  trade  or 
settlement  made  with  defendant  in  refer- 
ence to  the  claimed  indebtedness  of  $5,000, 
and  that  the  petitioner  discloses  that  no  of- 
fer has  ever  been  made  by  petitioner  to  re- 
scind said  trade  or  settlement,  nor  is  there 
any  offer  in  the  petition  to  rescind  said  trade 
or  settlement,  and  to  give  back  to  petitioner 
the  property  which  was  received  under  said 
trade  or  settlement."  The  demurrer  was 
overruled.  Upon  the  conclusion  of  the  plain- 
tiff's evidence  the  court  granted  a  nonsuit, 
and  the  plaintiff  excepted.  The  defendant 
filed  a  cross-bill  of  exceptions  to  the  ruling 
on  the  demurrer. 

£}dgar  Latham,  for  plaintiff  in  error.  Mc- 
Daniel,  Alston  ft  BHrck,  for  defendant  in  er- 
ror. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  1.  The  fact  that  the  plaintiff  and  the 
defendant  are  brothers  does  not  of  itself 
create  a  confidential  or  fiduciary  relation  be- 
tween them.  There  is  no  presumption  that 
such  relation  exists  between  brothers,  arising 
solely  from  the  fact  that  they  are  so  related. 
If  a  confidential  or  fiduciary  relation  exists 
between  brothers,  it  must  be  shown  by  proof ; 
iind  the  burden  is  upon  the  party  asserting 
the  existence  of  such  relationship  to  affirm- 
atively shown  the  same.  The  facts  that  the 
defendant  is  six  years  the  senior  of  the  plain- 
tUtf  that  they  were  reared  together,  and  that 


the  plaintiff  attended  «  school  taught  by  the 
defendant  are  not  sufficient  to  establish  a 
confidential  or  fiduciary  relation  between 
them.  Nothing  appears  showing  a  control- 
ling infiuence  by  the  defendant  over  the  will, 
conduct,  cmd  interests  of  the  plaintiff,  nor 
does  it  appear  that  any  trust  relation  exist- 
ed between  them,  such  as  that  of  partners, 
or  principal  and  agent,  nor  any  other  rela- 
tion which  would  warrant  the  conclusion 
that  th^  occupied  towards  each  other  what 
is  known  in  law  as  a  confidential  relation.  It 
appears  from  the  petition  that  the  plaintiff 
came  to  Atianta  some  years  prior  to  the 
transaction  complained  of,  for  the  purpose  of 
practicing  the  medical  profession,  which 
would  indicate  that  at  the  time  the  trans- 
action occurred,  on  which  the  suit  is  predi- 
cated, the  plaintiff  was  not  only  a  man  of 
mature  years,  but  engaged  in  a  profession  the 
practice  of  which  requires  more  than  ordi- 
nary intellectual  capacity.  On  the  subject  of 
confidential  relations,  see  Civ.  Code  1895, 
I  4030 ;  Shevlin  v.  Shevlin,  96  Minn.  398»  105 
N.  W.  257 ;   Smith  on  Fraud,  i  102. 

2.  In  the  briefs  filed  by  coupsel  for  the  de- 
fendant in  error,  it  is  Insisted  that  the  plain- 
tiff is  barred  from  his  action  in  any  event, 
inasmuch  as  the  facts  givipg  rise  thereto 
were  discovered  in  1903,  and  suit  was  not 
commenced  until  1906,  three  years  there- 
after. They  contend  that  the  statute  of  lim- 
ItaUons  applicable  to  the  case  is  that  pre- 
scribed in  Civ.  Code  1895,  |  3900,  which  re- 
quires the  bringing  of  actions  ''for  injuries 
done  to  the  person"  within  two  years  after 
the  right  of  action  accrues.  We  do  not  con- 
sider that  deceit  practiced  upon  another, 
whereby  he  is  simply  induced  to  Incur  a 
financial  loss,  can  be  classed  as  an  "injury 
done  to  the  person."  Counsel  cite  the  cases 
of  Johnson  v.  Btadstreet  Company,  87  Oa. 
79,  IS  S.  B.  250;  Hutcherson  v.  Durden,  113 
Ga.  987,  39  S.  E.  495,  54  L.  R.  A  811 ;  Gordon 
V.  West,  129  Ga.  532,  59  S.  E.  232,  13  L.  R.  A. 
(N.  S.)  549,  which  they  contend  make  it  ap- 
pear that  deceit  is  an  injury  to  the  person. 
The  Johnson  Case,  supra,  was  an  action  for 
libel,  and  this  character  of  action  was  held  to 
be  an  action  for  injury  to  the  person,  so  as  to 
tall  within  the  provision  of  law  that  no  ac- 
tion "for  homicide,  injury  to  person,  or  Injury 
to  property  shall  abate  by  death."  In  the 
Hutcherson  Case,  supra,  it  was  ruled  that 
an  action  for  seduction  was  for  an  injury 
"done  to  the  person,"  and  was  barred  unless 
brought  within  two  years  after  the  accrual 
of  the  right  of  action.  And  in  the  Gordon 
Case,  supra,  a  similar  ruling  was  made  with 
respect  to  an  action  for  false  imprisonment, 
malicious  use  of  process,  or  malicious  abuse 
of  process.  All  wrongs  of  the  character  dealt 
with  in  these  decisions  involve  an  infringement 
of  one  of  the  primary  rights  of  man,  namely, 
that  of  "security  of  person."  This  class  of 
wrongs  notwithstanding  the  fact  that  the  per- 
son upon  whom  they  are  inflicted  may  not 
suffer  any  actual  injury  necessarily  violate 
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the  right  of  the  Injured  i>arty  to  protection  in 
the  security  of  his  person ;  antl,  as  was  point- 
ed out  in  the  oases  above  cited,  are  properly 
classed  as  'Injuries  to  the  person."  Mr.  Hil- 
liard,  in  his  work  on  Torts,  classifies  separate- 
ly "torts  to  persons"  and  "torts  to  property," 
treating  among  the  former  wrongs  of  the 
same  and  kindred  nature  with  those  dealt 
with  in  the  decisions  referred  to  supra,  while 
among  the  latter  he  Includes  "fraud**  as  a 
wrong  to  property.  "Deceit**  is,  of  course, 
a  species  of  fraud.  See  1  Hill.  Torts,  464; 
2  Id.  137.  We  can  conceive  of  instances 
where  fraud  and  deceit  practiced  on  another 
would  result  In  an  injury  to  the  i)er8on ;  and 
perhaps  it  was  for  this  reason  that  in  ar- 
ranging the  divisions  of  our  Civil  Ck)de  fraud 
and  deceit  were  dealt  with  in  the  chapter 
(title  9,  c.  1,  Civ.  Code  1895)  headed  "Injuries 
t»  Person  or  Property."  In  a  New  York  case 
(Cleveland  v.  Barrows,  59  Barb.  864)«  which 
involved  an  action  for  fraud  and  deceit,  the 
contention  was  made  that  "the  term  'injury 
to  property,*  as  used  in  the  Code,  must  be  con- 
strued to  mean  a  direct,  corporeal  damage 
or  wrong  done  to  specific  property,  and  not  to 
the  mere  personal  rights,  or  'rights  of  prop- 
erty.* "  On  page  874  of  59  Barb.,  the  court 
said :  "By  referring  to  the  cause  of  action  as 
stated  in  the  complaint,  it  will  be  seen  that  it 
is  there  alleged  that,  in  consequence  of  the 
defendant's  false  and  fraudulent  statements 
and  representations,  the  plaintiff  was  induced 
to  pay,  and  did  pay,  $1,900  for  the  property 
which  was  not  worth  at  the  time  over  $900. 
The  presumption  is  from  the  allegations  in 
the  complaint  that  the  plaintiff  paid  the  pur- 
chase price  in  money.  What  he  has  paid, 
therefore,  over  and  above  the  value  of  the 
property  purchased  the  defendant  has  obtain- 
ed wrongfully,  by  means  of  his  fraud.  Fraud 
is  a  wrong,  and,  if  a  party  thereby  obtains 
from  another  property,  it  is  an  injury  to  the 
property  of  such  other,  in  the  same  sense 
precisely  as  though  the  wrongdoer  had  taken 
the  property  tortiously  and  converted  It.** 

In  Broom's  Common  Law  (9th  Ed.)  782,  it 
is  said:  **Torts  to  the  person,  •••  in- 
clude (1)  bodily  injuries,  whether  direct,  as 
assault  and  battery,  or  consequential,  result- 
ing from  negligence  or  otherwise;  (2)  inju- 
ries to  the  health  or  comfort  of  an  Individ- 
ual; (3)  torts  which  affect  personal  liber- 
ty." On  page  912  of  the  same  work,  when 
speaking  of  "Torts  to  Personal  Property,** 
the  following  text  is  employed:  "It  may 
readily  be  conceded  that  where  a  rightful 
possession  of  goods  and  chattels  has  once 
been  gained,  either  by  a  just  occupancy  or 
by  a  legal  transfer,  whoever,  whether  by 
force  or  fraud,  dispossesses  the  holder  of 
them,  is  guilty  of  a  tort,  remediable  by  ac- 
tion; 'for,*  as  remarked  by  Blackstone,  *there 
must  be  an  end  of  all  social  commerce  be- 
tween man  and  man  unless  private  posses- 
sion be  secured  from  unjust  invasions,  and, 
if  an  acquisition  of  goods  by  either  force  or 
fraud  were  allowed  to  be  a  sufficient  title. 


all  property  would  soon  be  confined  to  the 
most  strong  or  the  most  canning,  and  the 
weak  and  simple-minded  part  of  mankind 
(which  is  by  far  the  most  numerous  division) 
could  never  be  secure  of  their  possessions.*  ** 
The  act  of  1767,  prescribing  certain  limita- 
tions for  actions  (Cobb's  Dig.  p.  659),  made 
no  reference  to  injuries  to  either  person  or 
property.  It  created  a  bAr  of  four  years  for 
"actions  upon  the  case,"  and  this  was  the 
class  of  actions  in  which  at  common  law  re- 
lief might  be  had  for  damages  resulting  from 
fraud  and  deceit  Bishop*s  Noncontract  Law, 
§  343.  Under  that  act,  therefore,  an  action 
of  the  character  we  are  now  dealing  with 
would  not  have  been  barred  until  the  ex- 
piration of  four  years  from  the  accrual  of  the 
right  of  action;  and  four  years  was  treated 
as  the  period  of  limitation  governing  an  ac- 
tion for  deceit  in  the  sale  of  promissory  notes 
with  a  representation  of  the  maker's  solven- 
cy, in  a  case  decided  by  this  court  in  which 
the  right  of  action  accrued  while  the  act  of 
1767  was  of  force.  Pledger  v.  Coulter,  26 
Ga.  443.  That  act  was  supplanted  by  the 
act  of  the  General  Assembly  approved  March 
6^  1856  (Acts  1855-56,  p.  233),  from  which 
latter  act  the  limitations  now  embodied  in 
the  Code  were  taken.  The  act  of  1856  made 
no  reference  to  actions  upon  the  case,  but,  in 
prescribing  therein  certain  limitations  of  ac- 
tions, made  the  classifications  of  "Suits  for 
damages  to  real  estate,**  "Suits  for  injuries 
to  personal  property,**  and  "Suits  for  injuries 
done  to  the  person,"  prescribing  a  bar  of 
four  years  for  the  two  former,  and  of  two 
years  for  the  last  named.  There  is  nothing 
in  this  act  to  indicate  any  intention  on  the 
part  of  the  Legislature  to  change  the  period 
of  limitation  of  four  years  which  previously 
applied  to  actions  for  fraud  and  deceit  (as 
being  actions  upon  the  case)  to  one  of  two 
years,  unless  it  could  be  said  that  such  ac- 
tions could  not  be  classed  otherwise  than  as 
"injuries  done  to  the  person."  It  is  the  right 
of  action  which  the  statute  bars.  Deceit 
alone — ^whlch  is  practiced  on  the  person — 
gives  no  rights  of  action.  There  must  be  a 
resultant  damage  to  create  such  right  Civ. 
Code  1895,  |  3813,  is  as  follows:  "Fraud  by 
one,  accompanied  with  damages  to  the  party 
defrauded,  in  all  cases  gives  a  right  of  ac- 
tion.** Section  3814  declares:  "Willful  rep- 
resentation of  a  material  fact,  made  to  in- 
duce another  to  act,  and  upon  which  he  does 
act  to  his  injury,  will  give  a  right  of  action." 
The  damage  or  injury  (in  the  present  case 
alleged  to  have  been  to  Uie  personalty  of  the 
plaintiff)  is  certainly  one  of  the  elements  of 
the  right  of  action,  and  it  is  this  element 
which  determines  what  limitation  shall  con- 
trol. While  we  have  been  unable  to  find  any 
case  in  our  reports  in  which  was  raised  the 
point  made  in  the  present  case,  namely,  that 
deceit  is  an  "injury  done  to  the  person,*'  and 
therefore  barred  in  two  years,  there  are  sev- 
eral decisions  in  suits  for  damages  on  ac- 
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count  of  fraud  and  deceit  which  treat  the 
period  in  -which  this  form  of  action  can  be 
brought  as  being  governed  by  the  nature  of 
the  damages  suffered.  See  Oade  y.  Burton, 
85  Ga.  280;  Knox  r.  Yow,  91  Ga.  367,  17  S. 
E.  654;  Klrkley  ▼.  Sharp,  98  Ga.  484,  25  S. 
E.  562;  Little  v.  Reynolds,  101  Ga.  594,  28 
S.  E.  919;  American  National  Bank  v.  Fidel- 
ity, etc..  Co.,  129  Ga.  126,  58  S.  E.  867.  The 
headnote  in  the  case  of  Cade  y.  Burton,  su- 
pra. Is  as  follows:  "If  one  makes  a  sale  of 
land  by  deed  without  warranty,  but  represent- 
ing it  to  be  his  own,  and  afterwards  convey 
the  same  land  to  a  bona  fide  purchaser  with- 
out notice,  the  period  of  limitations  appli- 
cable to  an  action  against  him  for  the  fraud 
is  the  same  as  that  which  would  apply  to  an 
action  for  the  land,  to  wit,  seven  years  from 
the  discovery  of  the  fraud."  We  conclude 
that  the  plaintiff  in  the  present  case  had  a 
right  to  bring  his  action  within  four  years 
from  the  time  the  statute  commences  to  run 
against  his  alleged  right  of  action,  as  the 
damages  sued  for  resulted  from  an  injury  to 
the  personal  property  of  the  plaintiff,  and 
not  from  an  Injury  to  his  person. 

3.  The  defendant  demurred  to  the  petition 
on  the  ground  that,  if  the  plaintiff  ever  had 
any  right  of  action,  the  same  was  barred  by 
the  statute  of  limitation,  and  contends  that 
this  demurrer  should  have  been  sustained. 
The  plaintiff  complains  that  the  defendant 
by  falsely  and  fraudulently  representing  that 
bis  flnancial  condition  was  such  that  he  could 
not  pay  his  debts  induced  the  plaintiff,  who 
relied  upon  such  representations,  to  accept 
property  worth  $3,500  (and  incumbered  for 
$2,000)  for  a  debt  amounting  to  $5,000.  The 
plaintiff  alleged  that  these  representations 
were  false  and  were  made  for  the  purpose 
of  deceiving,  and  did  deceive,  the  plaintiff, 
and  caused  him  the  loss  of  the  balance  of  his 
debt  This  transaction  occurred  in  1896. 
The  plaintiff  alleges  that  he  did  not  discover 
that  the  representations  of  the  defendant 
were  false,  and  that  he  was  solvent  and  able 
to  pay  his  debts  in  1896  until  seven  years 
thereafter,  in  1903.  It  is  true  that  fraud  by 
one,  accompanied  by  damage  to  the  party 
defrauded,  gives  a  right  of  action;  and  It  is 
generally  true  that,  where  the  plaintiff  has 
been  deterred  or  debarred  from  his  action 
by  reason  of  fraud  on  the  part  of  the  other 
party,  the  statute  of  limitations  does  not  run 
until  the  discovery  of  the  fraud.  However, 
fraud  which  tolls  the  statute  of  limitations 
must  be  such  fraud  as  could  not  have  been 
discovered  by  the  exercise  of  reasonable  dili- 
gence, where  there  Is  no  confidential  or 
fiduciary  relation  existing  between  the  par- 
ties or  other  facts  which  will  excuse  the  fail- 
ure to  act  As  hereinabove  stated,  the  al- 
legations to  the  petition  do  not  set  forth 
facts  showing  a  fiduciary  or  confidential  re- 
lation existing  between  the  parties  to  this 


case.  The  petition  shows  on  its  face  that 
the  plaintiff's  right  of  action  was  barred, 
unless  it  was  true  that  he  could  not  have 
discovered  the  fraud  by  the  exercise  of  rea- 
sonable diligence.  The  suit  was  brought  10 
years  after  the  time  the  fraud  was  alleged 
to  have  been  perpetrated  upon  the  plaintiff. 
He  alleges  that  he  did  not  discover  the  fraud 
until  seven  years  after  the  time  of  its  per- 
petration. There  is  no  allegation  that  he 
could  not  have  discovered  it  sooner  by  the 
exercise  of  reasonable  diligence.  It  was 
held  in  the  case  of  Edwards  v.  Smith,  102 
Ga.  19,  29  S.  E.  129:  "Where  an  action  Is 
brought  to  recover  damages  alleged  to  have 
resulted  to  the  plaintiff  In  consequence  of  the 
perpetration  of  a  fraud  charged  to  have 
been  practiced  upon  him  by  the  defendant, 
the  cause  of  action,  as  stated  in  the  declara- 
tion, being  apparently  barred  by  the  statute 
of  limitations,  and  It  Is  sought  to  relieve 
such  action  of  the  bar  of  the  statute  by  alleg- 
ing that  it  was  brought  within  the  statutory 
period  after  the  discovery  of  the  fraud,  a 
mere  declaration  that  the  plaintiff  *used  all 
diligence  he  could'  to  discover  the  fraud, 
without  alleging  that  he  was  in  fact  diligent, 
how  and  in  what  manner  he  was  diligent, 
and  the  extent  of  the  efforts  made  by  him  to 
discover  the  fraud  alleged,  is  not  sufficient 
to  relieve  the  case  from  the  bar  of  the  stat- 
ute of  limitations;  and  the  action  was  prop- 
erly dismissed  upon  demurrer."  See,  also, 
Thornton  v.  Jackson,  129  Ga.  700,  59  S.  B. 
905;  Sutton  v.  Dye,  60  Ga.  449;  9  Enc.  PI. 
&  Pr.  692;  13  Id.  245;  20  Cyc.  102.  We 
think  the  court  committed  error  in  overrul- 
ing the  demurrer  on  the  ground  that  the 
cause  of  action  was  barred  by  the  statute  of 
limitations.  As  the  court  committed  error 
in  not  sustaining  the  demurrer  and  dismiss- 
ing the  petition,  everything  occurring  there- 
after was  nugatory;  and  the  Judgment  in  the 
cross-bill  of  exceptions  must  be  reversed  and 
the  main  bill,  to  the  order  of  nonsuit,  dis- 
missed. There  is  no  merit  in  the  other 
grounds  of  demurrer,  and  the  court  commit- 
ted no  error  in  overruling  them. 

.Judgment  on  cross-bill  of  exceptions  re- 
versed. Main  bill  of  exceptions  dismissed. 
All  the  Justices  concur. 


(7  Ga.  App.  6U) 

HIGHSMITH  V.  CITY  OF  WAXCROSS. 

(No.  2,477.) 

(Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Intoxicating  Liquors  (8  236*)— Pbosecu- 
TioN— Evidence. 

*'On  the  trial  of  one  charged  with  having 
violated  the  law  by  illegally  selling  intoxicating 
liquor,  proof  that  the  accused  received  money 
from  another  person,  accompanied  with  a  re- 
quest to  procure  whisky  for  the  latter,  and 
shortly  thereafter  delivered  whisky  to  such  per-, 
son.  puts  the  onus  on  the  defendant  of  explain- 
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ing  where,  how,  and  from  whom  he  got  the 
liquor  (Grant  v.  State,  87  Ga.  265  [13  S.  B. 
6M]);  and  if  the  explanation  offered  by  him 
is  supported  only  by  his  own  statement,  the 
juiy,  if  they  believe  it  to  be  a  mere  subterfuge 
to  cover  up  an  illegal  sale  by  himself,  are  au- 
thorized to  find  him  guilty.  White  v.  State,  93 
Ga.  47  [19  S.  E.  49]."  Mack  v.  SUte,  116  6a. 
546,  42  S.  E.  776.  See,  also.  Sessions  v.  State, 
6  Ga.  App.  836  (3),  64t  S.  E.  1101.  This  rule 
applies  to  munici|>al  prosecutions  for  having 
liquor  on  hand  for  the  purpose  of  unlawful  sale. 
Bray  v.  City  of  Commerce,  5  Ga.  App.  605,  63 
S.  B.  596. 

[Ed.  Note.— For  other  cases,  see  Into3dcating 
Liquors,  Cent.  Dig.  {  309;    Dec.  Dig.  t  236.*] 

2.  BviDENGB  or  Venue. 

The  venue  was  abundantly  shown. 
&  Refusal  of  Cbrtiorabi. 

The  judge  did  not  err  in  refusing  to  sanc- 
tion the  certiorari. 

Error  from  Superior  Court,  Ware  Coun- 
ty; T.  A.  Parker,  Judge. 

OrifQn  Highsmith  was  convicted  of  tIo- 
latlng  an  ordinance  of  the  City  of  Waycross, 
and  'brings  error.    Affirmed. 

Jno.  J.  Moore,  for  plaintiff  In  error.  Wil- 
son, Bennett  &  Lambdin,  for  defendant  in 
error. 

POWELL^  J.  The  headnotes  control  the 
case.  If  they  did  not  control  it  by  an  af- 
firmance, we  would  be  inclined  to  take  up 
the  motion  to  dismiss;  but  the  result  we 
bare  reached  being  the  same  that  would  be 
reached  by  the  motion  to  dismiss,  and  being 
capable  of  accomplishment  with  less  effort, 
we  hare  eillowed  the  case  to  take  this  di- 
rection. 

The  motion  to  dismiss  is  based  on  the 
ground  that  after  the  bill  of  exceptions  was 
certified  by  the  Jadge,  and  service  was  ac- 
knowledged by  counsel  for  the  defendant  in 
error,  the  attorney  for  the  plaintiff  altered 
it  by  adding  his  signature,  thus  attempting 
to  cure  what  was  a  fatal  omission.  If  the 
transaction  thus  alleged  in  the  motion  to  dis- 
miss were  admitted  to  be  true,  it  would  re- 
sult in  a  dismissal  of  the  bill  of  exceptions, 
and  if  it  were  necessary  for  us  to  go  into 
the  question  (while  we  could  not  take  up 
any  issue  of  fact),  we  still  might  ascertain 
the  facts  through  the  medium  of  a  rule 
calling  upon  the  plaintiff  in  error  to  answer 
whether  the  facts  alleged  in  the  motion  were 
true  or  not  As  said  above,  the  result  we 
have  reached  makes  this  unnecessary.  Yet 
the  matter  ailleged  in  the  motion  to  dismiss 
is  not  a  trivial  matter.  For  counsel  to 
change  the  bill  of  exceptions  after  it  has 
been  certified  is  highly  improper,  and,  if  the 
allegations  in  the  motion  to  dismiss  are  true, 
it  would  be  the  duty  of  the  judge  of  the  su- 
perior court,  upon  the  facts  being  called  to 
his  attention,  to  take  such  steps  by  way  of 
attachment  for  contempt  as  the  interests  of 
Justice  dictate. 

If  our  facilities  for  investigating  the  facts 
were  adequnto,    we   would    not   allow   the 


charge  thus  made,  reflecting  as  It  does  upon 
the  conduct  of  counsel  and  upon  the  integri- 
ty of  the  records  of  this  court  and  of  the  su- 
perior court,  to  go  unnoticed.  Ab  it  is,  we 
refer  the  matter  to  the  attention  of  the  Judge 
of  the  superior  court,  who  has  full  Jurisdic- 
tion to  act  in  the  matter.  Compare  state- 
ment on  the  motion  for  rehearing  in  the  case 
of  Miller  Y.  Smith,  6  Ga.  App.  447,  449,  65 
S.  E.  292. 
Judgment  affirmed. 


(7  Qa.  App.  572) 

A.  D.  BENNETT  ft  CO.  et  al.  ▼.  MOORE. 

(No.  2,351.) 

(Court  of  Appeahi  of  Georgia.    April  6,  1910.) 

(8yllalu9  by  the  Court.) 

Affbal  and  Error  (|  1002*)— Review— Con- 

FLiCTiNo  Evidence. 
The  defendant's  testimony  authorized  a  find- 
ing that  she  signed  the  note  sued  on  as  surety 
onl^.  The  plaintiff's  testimony  was  such  as 
to  indicate  that  she  was  an  original  obligor  on 
the  indebtedness.  The  jury  settled  this  issue  of 
fact  in  the  DlaintlfiTs  favor.  No  error  of  law 
is  complained  of. 

[E}d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3935-^937:  Dec  Dig.  f 
1002.»] 

Error  from  City  Court  of  Nashville;  W. 
D.  Buie,  Judge. 

Action  between  A.  D.  Bennett  &  Co.  and 
others  and  L.  J.  Moore.  From  the  Judgment, 
Bennett  &  Ck>.  and  others  bring  error.  Af- 
firmed. 

Levi  O'Steen,  for  plaintiffs  in  error.  Alex- 
ander &  €kiry,  for  defendant  in  error. 

POWELL,  J.    Judgment  affirmed. 


(7  Ga.  App.  566) 

ATLANTA,  B.  &  A.  R.  CO.  v.  MINCHEW. 

(No.  2,280.) 

(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(Syllabus  by  the  Court.) 

L  Appeai.  and  Ebbob  (|  1(X)2*)— Review— 

CoNFLicTiNO  Evidence. 

The  evidence,  though  preponderating  in  the 
defendant's  favor,  was  nevertheless  legally  suf- 
ficient to  support  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Ailpeal  and 
Error.  Cent  Dig.  ii  3935-^3037;  Dec  Dig.  | 
1002.^] 

2.  Trespass  (f  19*)— Right  or  AcmoN— Own- 
EHSHiF  OF  Personalty. 

The  holder  of  the  legal  title  to  property 
may  maintain  an  action  at  law  for  its  destme- 
tion,  though  others  may  have  imperfect  or  in- 
choate equities  in  it.- 

[Ed.  Note.— For  other  cases,  see  Trespass^ 
Cent  Dig.  IS  18-31 ;    Dec.  Dig.  |  19.»] 

3.  Value  of  Property. 

The  evidence  as  to  the  value  of  the  pioiK 
erty  destroyed  was  ample. 

Error  from  City  Court  of  Waycross ;   J.  T. 
Myers,  Judge. 
Action  by  M.  J.  Mlnchew  against  the  At- 
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lanta,  Birmingham  &  Atlantic  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Crovatt  &  Whitfield  and  J.  L.  Sweat,  for 
plaintiff  in  error.  Simon  W.  Hitch  and  Z. 
D.  Harrison,  for  defendant  in  error. 

POWELL,  J.  A  train  of  the  defendant 
company  killed  one  of  Mrs.  Minchew's  mules. 
The  testimony  of  the  engineer  and  the  fire- 
man had  the  ring  of  truth  in  it,  and  made  a 
dear  case  of  unavoidable  accident  How- 
ever, there  was  testimony  tending  to  contra- 
dict the  defendant's  showing — ^weak  and  In- 
ferential oTidence  it  is  true,  and  yet  legal 
evidence,  and  the  Jury  beUeved  it  This  court 
has  no  power  to  interfere. 

2.  Counsel  for  the  railroad  company  make 
the  point  that  Mrs.  Minchew's  ownership  of 
the  property  was  not  such  as  to  authorize 
her  tx>  maintain  the  action.  She  bought  the 
property,  they  concede;  but  they  say  that 
she  bought  it  with  the  proceeds  of  property 
belonging  to  her  deceased  husband's  estate, 
and  that  therefore  her  children  have  an  in- 
terest in  it  It  is  sufficient  to  reply  that  she 
had  the  legal  title.  It  may  have  been  sub- 
ject to  equities  in  favor  of  her  deceased  hus- 
band's heirs  at  law ;  but  that  makes  no  dif- 
ference, so  far  as  her  right  to  recover  is  con- 
cerned. These  equities  present  questions 
material  as  between  her  and  the  legal  rep- 
resentatiye  of  her  deceased  husband's  es- 
tate, but  not  material  as  between  her  and  the 
defendant 

8.  The  plaintiff  showed  the  cost  and  con- 
dition of  the  mule,  together  with  other  cir- 
cumstances enabling  the  Jury  to  fix  its  value. 
Under  the  evidence  they  might  have  assessed 
a  larger  sum ;  but  the  defendant  should  not, 
and  cannot,  complain  on  that  ground. 

We  are  asked  to  award  damages  for  delay. 
If  the  plaintiff  had  made  a  stronger  case  on 
the  merits,  we  would  grant  the  motion ;  but 
we  are  unwilling  to  exercise  the  discretion 
Tested  in  us  of  awarding  damages  in  a  case 
where  the  abstract  Justice  of  the  plaintiff's 
right  to  recover  is  so  dou4)tful  as  it  is  in  the 
present  instance. 

Judgment  affirmed. 


(7  Ga.  App.  67S) 

BANKSTON  v.    KBJNNBSAW   GUANO   CO 

(No.  2.362.) 

(Court  of  Appeals  of  Georgia.    April  6,  1910.} 

(SyllahuM  hu  the  Court,) 
Bills  and  Notes  (§  16*)— Sealed  Irstbu* 

UENT. 

A  promissory  note,  concluding  in  the  fol- 
lowing language:  "Witness  m^  hand  and  seal 
the  date  and  year  above  wntten" — signed  in 
the  name  of  the  maker  by  his  mark,  followed  by 
a  printed  "[L.  S.l,*'  is  an  instrument  under 
seal.  Anderson  v.  Peteet,  6  Ga.  App.  69,  64 
S.  E.  284. 

[Ed.   Note. — For   other   cases,    see   Bills   and 
Notes,  Cent  Dig.  §  1 ;   Dec.  Dig.  §  16.*] 


Error  from  Superior  Court,  Pike  County; 
B.  J.  Reagan,  Judge. 

Action  between  Harrison  Bankston  and  the 
Kennesaw  Guano  Company.  From  the  judg- 
ment, Bankston  brings  error.    Affirmed. 

Jas.  M.  Smith,  for  plaintiff  in  error.  G.  D« 
Dominick  and  B.  F.  Dupree,  for  defendant  in 
error. 

POWBLIi,  J.    Judgment  affirmed. 

(7  Qa.  App.  671) 
PRICE  y.  STATE.    (No.  2,8ia) 
(Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(SyllahuM  by  the  Court.) 

Cbimiiyal  Law  (§  594*)— Continuance. 

The  court  erred  in  not  granting  a  continu- 
ance. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1321 ;    Dec.  Dig.  §  594.*! 

Error  from  City  Court  of  fiwaiusboro; 
Frank  Mitchell,  Judge. 

W.  D.  Price  was  convicted  of  a  misdemean- 
or, and  brings  error.    Reversed. 

Saffold  &  Larsen,  for  plaintiff  in  error.  A. 
S.  Bradley,  Sol.,  for  the  State. 

POWELL,  J.  The  defendant  was  charged 
with  a  misdemeanor.  He  employed  as  his 
attorneys  the  firm  of  Saffold  &  Larsen,  mak- 
ing his  arrangements  with  the  senior  mem- 
ber, with  whom  he  was  personally  acquaint- 
ed. At  the  first  term  Mr.  Saffold  was  ab- 
sent from  court  on  account  of  the  serious  ill- 
ness of  his  son.  The  defendant  moved  for  a 
continuance  on  this  ground.  The  court  grant- 
ed it,  but  informed  the  defendant  that  no 
further  continuance  would  be  granted  on 
this  ground,  and  advised  him  to  put  Mr.  Lar- 
sen in  possession  of  the  facts  necessary  to 
his  proper  defense.  At  the  next  term  Mr. 
Saffold  was  kept  away  from  the  court  by  his 
own  illness.  The  defendant  had  not  taken 
the  court's  advice  as  to  conferring  with  Mr. 
Larsen.  He  stated  that  he  was'  not  acquaint- 
ed with  Mi.  Larsen,  as  he  was  with  Mr.  Saf- 
fold, and  desired  the  latter  to  conduct  the 
defense  personally.  Further  the  defendant 
showed  as  grotmd  for  continuance  that  he 
had  an  absent  witness,  a  Mr.  Kight,  who 
was  detained  at  his  home  by  providential 
causes.    The  court  overruled  the  motion. 

Whether  we  would  hold  that  the  judge 
abused  his  discretion  in  overruling  the  mo- 
tion on  the  ground  as  to  the  absence  of  Mr. 
Saffold  alone  we  will  not  say.  Upon  taking 
the  two  grounds  together,  and  especially  con- 
sidering the  last,  we  are  constrained  to  hold 
that  the  Judge  should  have  postponed  the 
trial.  Touching  the  witness  Kight,  there 
is  no  question  as  to  the  materiality  of  his 
testimony,  as  to  his  being  subpoenaed,  and  all 
that.  The  state's  counsel  defends  the  court's 
action  on  the  ground  that  it  developed  that 
there  was  present  in  court,  though  not  su-b- 
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poenaed  hj  the  defendant,  a  brother  of  the 
witness  KIght,  who  probably  would  testify 
to  the  same  state  of  facts  as  the  subpoenaed 
witness.  We  do  not  deem  this  sufficient  It 
Is  true  that  ordinarily,  when  a  party  has  sub- 
poenaed two  or  more  witnesses  to  testify  to 
the  same  fact  or  state  of  facts,  and  one  of 
them  knows  as  much  as  the  others,  and  no 
reason  appears  why  the  Jury  would  likely 
credit  the  one  rather  than  the  others,  the 
court  has  a  discretion  as  to  continuing  or  re- 
fusing to  continue  the  case  for  the  absence 
of  only  one  of  the  witnesses.  But  neither 
the  state's  counsel  nor  the  court  may  choose 
the  defendant's  witnesses  for  him.  The  de- 
fendant had  not  subpoenaed  Mr.  Rights 
brother,  probably  for  reasons  satisfactory)  to 
himself.  He  had  subpoenaed  Kight  himself, 
and  there  Is  no  suggestion  that  the  providen- 
tial cause  which  kept  him  from  court  had 
arisen  at  the  time  he  caused  the  subpoena 
to  Issue.  The  court  had  no  right  to  say  to 
the  defendant:  "You  have  subpoenaed  Mr. 
Kight;  but  as  his  brother  is  here,  and  prob- 
ably knows  as  much  of  the  transaction  as 
does  the  Mr.  Kight  you  have  subpoenaed, 
take  the  one  that  is  present"  They  were 
brothers,  it  Is  true;  but  it  might  have  been 
good  Judgment  to  have  relied  on  the  testi- 
mony of  one  of  them,  and  very  bad  Judg- 
ment to  have  put  the  testimony  of  the  other 
before  the  Jury.  There  is  often  a  vast  dif- 
ference In  the  credibility  even  of  brothers. 
We  do  not  know  either  of  the  brothers  in 
the  present  case;  but  it  is  significant  that, 
although  the  defendant  was  forced  to  trial, 
he  did  not  accept  the  offer  to  use  the  brother 
that  was  present  as  a  witness. 

If  the  defendant  is  innocent  he  ought  to 
have  a  chance  to  prove  it;  If  he  is  guilty, 
we  have  no  doubt  that  an  Emanuel  county 
Jury  will  convict  him  again. 

Judgment  reversed. 


(7  Oa.  App.  5S4) 

CARROLL  V.  ATLANTA  PAPER  CO. 
(No.  2,400.) 

(Court  of  Appeals  of  Georgia.     April  0,  1910.) 

( Syllabus  hy  the  Court,) 

Master  and  Servant  (§  219*)— Injxtbibs  to 
Servant— Assumption   of  Risk. 

The  court  did  not  err  in  granting  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  219.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  BJ.  (^rroll,  by  next  friend, 
against  the  Atlanta  Paper  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

J.  CJaleb  Clarke  and  Westmoreland  Bros., 
for  plaintiff  in  error.  Slaton  &  Phillips,  for 
defendant  in  error. 


POWELL,  J.  Miss  Carroll,  a  young  lady 
of  17,  was  employed  in  the  printing  establish- 
ment of  the  defendant  company,  and  while 
so  employed  suffered  a  severe  injury  to  her 
right  foot,  and  to  recover  damages  therefor 
brought  this  suit.  At  the  conclusion  of  the 
testimony  offered  in  her  behalf,  a  nonsuit 
was  awarded,  and  to  this  Judgment  she  brings 
error. 

It  appears  that  she  had  been  working  in 
the  defendant's  establishment  for  some  time, 
but  that  she  had  been*  working  only  a  few 
hours  at  the  press  by  which  she  was  Injured. 
She  went  to  work  at  the  beginning  of  the 
day,  and  was  hurt  in  the  middle  of  the  after- 
noon. She  was  feeding  a  cylinder  press,  so 
designed  as  to  feed  from  the  side.  The  ma- 
chine operates  thus:  The  operator,  standing 
on  a  slightly  elevated  platform  or  sitting  on 
some  sort  of  a  seat  upon  this  platform  be- 
side the  press,  feeds  the  material  to  be  print- 
ed off  the  feed  board  at  the  top  of  the  press 
onto  a  revolving  cylinder,  which  grips  it  and 
with  its  revolution  carries  it  around  and 
brings  it  into  contact  with  the  type  placed 
on  the  bed  on  the  lower  portion  of  the  press ; 
this  bed  being  so  designed  that  it  rapidly 
moved  back  and  forth  in  a  horizontal  plane, 
from  front  to  rear,  by  an  adjustment  of  cogs 
and  teeth.  As  the  operator  stands  or  sits 
fleeing  the  machine,  this  press  bed  and  the 
cogs  are  in  front  of  her  and  somewhat  under 
her,  though,  when  she  is  engaged  in  feeding 
the  press,  her  head,  and  consequently  her 
eyes,  are  so  elevated  that  the  feed  board 
shuts  off  her  view  of  this  mechanism  in  the 
lower  part  of  the  press. 

On  the  day  of  the  injury,  the  plaintiff  was 
sitting  on  a  box — a  plain,  wooden  box,  three 
feet  high,  two  feet  broad,  two  feet  wide,  with 
a  strip  nailed  across  the  open  side  for  a  foot 
rest  These  boxes,  which  the  defendant  com- 
pany furnished  the  operators  or  allowed  them 
to  use  as  seats  when  engaged  in  feeding  the 
presses,  were  simply  such  ordinary  goods 
boxes  as  are  commonly  to  be  seen  almost  any- 
where. While  Miss  Carroll  was  thus  sitting 
on  the  box,  feeding  the  press,  the  front  of 
the  box  gave  way,  and  she  caught  the  feed 
board  with  her  hands,  thus  supporting  her 
body ;  but  her  foot  was  thrown  into  the  cogs 
and  mashed.  She  was  unable  to  explain 
how  or  why  the  box  gav^  way.  She  had  got- 
ten off  and  on  it  several  times  that  day.  She 
had  been  sitting  on  it  for  several  hours,  and 
so  far  as  she  had  discovered  there  was  noth- 
ing wrong  with  it.  Just  ho^she  was  sitting, 
whether  upright  or  leaning  forward,  at  the 
moment  of  the  occurrence,  she  was  not  able 
to  say.  What  defect,  if  any,  existed  in  the 
box,  is  not  disclosed.  The  above  states  tlie 
substance  of  all  the  evidence  on  that  subject. 

One  of  the  allegations  of  negligence  is 
based  on  the  fact  that  the  press  had  no  guard 
or  boxing  around  or  about  the  cap  and  teeth. 
There  was  much  evidence  pro  and  con  as  to 
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i¥hether  it  was  customary  and  usual  to  have 
guards  at  such  places — enough  evidence  that, 
If  the  case,  had  turned  on  this  issue,  it  should 
have  been  submitted  to  the  Jury.  But  from 
all  .the  testimony  it  is  plain  that  this  defi- 
ciency, if  it  was  a  negligent  delinquency,  was 
so  obvious  as  to  be  seen  by  superficial  and 
casual  observation;  so  much  so  that  Miss 
Carroll,  who  had  been  worlcing  nearby  the 
machine  for  several  months,  must,  as  a  mat- 
ter of  law,  be  held  to  have  assumed  it  as  one 
of  the  risks  of  the  employment. 

The  other  allegation  is  based  on  the  un- 
safety  of  the  box  furnished  her  by  the  de- 
fendant company  as  a  seat  As  the  plaintiff 
produced  no  direct  evidence  of  any  defect 
in  the  construction  of  the  box,  or  of  any  fail- 
ure of  the  def^idant  to  inspect  it  for  indicia 
of  danger,  and  as  she  relies  solely  upon  the 
fact  of  its  giving  way  to  prove  the  employ- 
er's negligence  in  this  respect,  she  must  and 
does  rest  her  case,  as  to  this  feature,  upon 
what  her  able  counsel  calls  the  doctrine  of 
res  ipsa  loquitur,  but  which  we  prefer  to 
call  circumstantial  evidence.  As  she  was 
the  plaintiff,  and  as  she  was  unaided  in  her 
proof  by  any  statutory  presumption,  she  had 
the  burden  of  proving  the  negligence  of  the 
master;  and,  as  proof  by  circumstantial  evi- 
dence works  according  to  the  process  of  ex- 
clusion, she  had  the  burden  of  excluding,  as 
being  unreasonable  or  as  being  not  so  rea- 
sonable as  the  theoif  of  the  defendant's  neg- 
ligence, the  theories  of  accident  and  of  the 
event's  having  occurred  through  the  opera- 
tion of  causes  as  to  which  she  had  assumed 
the  risk.  Of.  Ga.  Ry.  &  Blec.  Co.  v.  Harris, 
1  Ga.  App.  714,  57  S.  E.  1076.  It  is  impossi- 
ble to  say  that  the  mere  fact  that  the  box 
gave  way  under  the  circumstances  shown 
establishes  these  essential  elements  of  the 
plaintifTs  case.  See  Palmer  Brick  Co.  v. 
Chenall,  119  Ga.  837,  47  S.  E.  329. 

Indeed,  it  appears  to  be  a  case  where  the 
plaintiff,  without  fault,  without  negligence, 
without  having  done  anything  which  any  or- 
dinarily prudent  person  would  not  have  done, 
without  voluntarily  exposing  herself  to  any 
reckless  hazard,  has  been  hurt  while  carry- 
ing on  her  employer's  business;  and  yet  it 
does  not  appear  that  the  employer  has  done 
her  any  wrong  in  a  legal  sense,  or  that  it 
has  incurred  any  liability  to  her,  so  far  as 
oar  law  recognizes.  This  young  working 
woman,  engaged  honestly  in  earning  a  liveli- 
hood, faultless  as  she  was  in  the  transaction 
that  caused  her  hurt,  must  under  our  law  go 
forth  without  right  or  remedy  as  to  pension 
or  compensation  and  join  the  ever-swelling 
army  of  industrial  cripples.  Is  it  not  time 
to  change  the  law?  Does  not  public  ex- 
pediency dictate  that  in  such  cases  the  loss 
should  fall  upon  the  business?  Should  not 
every  industrial  enterprise  shoulder  as  one 
of  its  burdens  the  liability  of  compensating 
and  taking  care  of  those  who,  without  fault. 


have  been  Injured  in  carrying  on  that  enter- 
prise, even  though  the  employer  cannot  be 
directly  charged  with  negligence?  Our  law 
says  no ;  and  we  have  no  choice  but  to  obey 
the  law.  But  common  sense  and  the  dic- 
tates of  public  good  Join  in  crying  aloud  that 
the  law  should  be  changed.  The  court,  ob^- 
ing  the  law  as  it  is,  granted  the  nonsuit.  It 
is  likewise  our  duty  to  affirm  the  Judgment 
Judgment  affirmed. 

(7  GfU  App.  674) 
ADAMS  V.  BOOKER.    (No.  2,884.)  . 
(Court  of  Appeals  of  Geoigia.    April  6,  1910.) 

(Sylldbu9  hy  the  Court.) 

Appeal  and  Bbbob  (8  1002»)— Review— Evi- 
dence. 

The  evidence  authorized  the  verdict 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

E)rror,  Cent.  Dig.  8  8935 ;   Dec.  Dig.  §  1002.»] 

Error  from  City  Court  of  Washington; 
Wm.  Wynne,  Judge. 

Action  by  B.  A.  Adams  against  H.  B.  Book- 
er. From  the  Judgment,  plaintiff  brings  er^ 
ror.    Affirmed. 

F.  H.  Colley,  F.  W.  Gilbert,  and  W.  A.  Sla- 
ton,  for  plaintiff  In  error.  J.  M.  Pltner,  for 
defendant  in  error. 

POWELL,  J.  Adams  sued  Booker  for  the 
balance  due  on  account  of  building  a  house. 
There  was  no  written  contract.  The  defend- 
ant pleaded  that,  while  he  had  agreed  with 
the  plaintiff  as  to  the  building  of  the  house 
at  the  price  sued  for,  yet  that  it  was  to  be 
done  In  a  good  and  workmanlike  manner,  and 
that  the  plaintUf  had  failed  to  comply  with 
his  contract  in  this  respect  The  plea  was 
rather  indefinite,  but  there  was  no  demur- 
rer. The  court  and  the  parties  seemed  to 
have  treated  it  as  admitting  a  prima  facie 
case  in  the  plaintiffs  favor  and  entitling  the 
defendant  to  the  opening  and  conclusion.  On 
the  trial  the  defendant's  testimony  showed 
a  number  of  deficiencies  In  the  carrying  out 
of  the  contract,  and  placed  before  the  Jury 
sufficient  evidence  by  which  they  could  have 
estimated  the  amount  of  abatement  that 
should  be  allowed  the  defendant  of  the  pur- 
chase price. 

As  a  matter  of  fact,  the  defendant  was  not 
entitled  to  the  opening  and  conclusion.  See 
Crankshaw  v.  Schweizer  Mfg.  Co.,  1  Ga.  App. 
863,  58  S.  E.  222.  However,  no  point  is  made 
as  to  that.  Indeed,  no  error  of  law  is  com- 
plained of.  The  evidence  was  confiicting,  and 
the  Jury  settled  the  conflict  by  allowing  the 
defendant  less  than  he  claimed,  but  not  al- 
lo^ng  the  plaintiff  the  full  amount  he  claim- 
ed. It  is  very  likely  that  they  did  in  fact 
reach  a  fair  result.  At  any  rate,  so  far  as 
the  law  is  concerned,  they  reached  a  result 
that  is  legally  conclusive  of  the  question. 

Judgment  affirmed. 
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(7  Ga.  App.  tt7) 

KINNBMAN  et  al.  v.  STATE.    (No.  2.565.) 
(Ck>urt  of  Appeals  of  Georgia.    April  6,  1910.) 

(SyUabut  5y  the  Court.) 

Review  on  Appeal. 

The  objections  made  to  certain  portions  of 
the  charge  are  without  material  error,  when  con- 
sidered with  the  entire  charge,  and  there  is  some 
evidence  to  support  the  veidict. 

Error  from  Superior  Court,  Whitfield  Ck)un- 
ty;  A.  W.  Fite,  Judge. 

J.  B.  Klnneman  and  others  were  convicted 
of  crime,  and  bring  error.    Af&rmed. 

W.  Bb  Mann,  for  plaintiff  in  error.  T.  G. 
Milner.  SoL  Gen.,  Geo.  W.  Stevens,  and  Mad- 
doX,  Mci^amy  &  Shumate,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(7  Q«.  App.  an) 

NAPPER  V.  STATE.     (No.  2,487.) 

(Court  of  Appeals  of  Georgia.    April  6.  1910.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (8  1156»)  —  New  Tbial  — 
Newlt  Discovebed  Evidence. 

The  refusal  to  ^rant  a  new  trial  because 
of  alleged  newl^  discovered  testimony  in  a 
homicide  case  will  not  be  disturbed,  where  the 
new  testimony  was  that  of  a  witness  who  had 
testified  before  the  coroner's  jury,  and  was  con- 
tradictory of  his  previous  testimony,  and  where 
the  motion  for  a  new  trial  was  not  supported  by 
any  showing  b^  the  defendant  or  his  counsel 
as  to  their  diligence,  or  that  before  the  trial 
they  did  not  know  ox  the  alleged  newly  discov- 
ered evidence. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  3067 ;   Dec.  Dig.  §  1156.*] 

2.  Manslaughteb— Evidence. 

No  error  of  law  is  complained  of,  and  the 
verdict  of  manslaughter  is  amply  supported  by 
the  evidence. 

E}rror  from  Superior  Ck>urt,  Bibb  County; 
W.  H.  Felton,  Judge. 

Walter  Napper,  alias  Napier,  was  convict- 
ed of  crime,  and  brings  error.    Affirmed. 

O.  C.  Hancock,  for  plaintiff  in  error.  W. 
J.  Grace,  Sol.  Gen.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(7  Oa.  App.  589) 

KLIAS  V.  STATE.     (No.  2^404.) 
(Court  of  Appeals  of  Georgia.    April  6.  1910.) 

(Syllabus  by  the  Court.) 

1.  Review  on  Appeal— Theft. 

The  only  issue  made  by  the  evidence  was 
whether  the  taking  of  the  hoff  b;r  the  defendant 
was  under  a  bona  fide  claim  of  nght,  or  whether 
it  was  done  animo  furandi.  The  court  correctly 
charged  the  juiy  the  law  applicable  to  this  is- 
sue, and  there  is  some  evidence  to  support  the 
-verdict. 

2.  Grounds  fob  New  T^ial. 

The  grounds  of  the  motion  for  a  new  trial 
are  without  merit. 


Error  from  Superior  Court,.  Baker  CJounty ; 
Frank  Park,  Judge. 

Mathle  Klias  was  convicted  of  .theft,  and 
brings  error.    Affirmed. 

A.  S.  Johnson,  for  plaintiff  in  error.  W.  E. 
Wooten,  Sol.  Gen.,  for  the  State. 

HILL»  tl  J.    Judgment  affirmed. 


C7  Ga.  App.  627) 
RICHARDSON  v.  STATE.    (No.  2,504.) 
(0>urt  of  Appeals  of  Georgia.    April  6^  1010.) 

(SyUabus  by  the  Court,) 

1,  Review  on  Appeal. 

The  evidence  fully  authorized  the  defend- 
ant's conviction. 

2.  Criminal  Law  (§  1162*)— TsiAir-EzAia- 
NATION  or  Witnesses  bt  Ooubt. 

The  mere  fact  that  a  trial  jndge  asked 
questions  of  the  witnesses  is  not  cause  for  new 
trial,  unless  the  complaining  party  suffered  prej- 
udice thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3085;   Dec.  Dig.  {  1162.*] 

fjrror  from  Superior  Court,  Whitfield  Ck>tin- 
ty ;  A.  W.  Fite,  Judge. 

Guy  Richardson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

,W-  ^  Mann,  for  plaintiff  in  aror.  T.  C 
Milner,  SoL  Gen.,  aud  tjreo.  W.  Stevens,  for 
the  State. 

POWELL^  J.  The  only  point.  In  addition 
to  the  general  grounds.  Is  that  the  trial  judge 
asked  certain  questions  of  the  defendant's 
witness;  the  contention  of  the  plaintiff  In 
error  being  that  these  questions  were  such 
as  to  intimate  an  opinion  on  the  part  of  the 
judge  as  to  the  credibility  or  lack  of  cred- 
ibility of  the  witness.  We  concede  that  the 
Judge  approached  the  border  line  in  this 
case.  Yet  It  must  be  remembered  that  he 
who  alleges  error  has  the  burden  of  sho^^lng 
it,  and  that  in  a  doubtful  case  the  doubt  is 
to  be  solved  In  favor  of  letting  the  action  of 
the  lower  court  stand.  By  a  strained  con- 
struction of  the  language  used  by  the  Judge 
to  the  witness,  It  may  be  made  to  reflect 
on  the  witness*  credibility.  Ordinarily,  how- 
ever, we  do  not  think  that  it  would  have 
this  effect  We  can  only  reiterate,  what  we 
have  said  so  often  before,  that.  If  the  Judges 
do  go  out  of  their  vray  to  examine  the  wit- 
nesses, they  should  use  the  utmost  caution 
that  they  do  not  by  any  form  of  language  be- 
tray or  seem  to  betray  the  slightest  inclina- 
tion to  credit  or  discredit  the  veracity  of  the 
witness,  or  to  express  or  Intimate  by  tlie  na- 
ture of  the  question  any  opinion  upon  any 
matter  of  fact  In  the  case.  See  Ray  ▼.  State. 
4  Ga.  App.  68,  71,  60  S.  B.  816;  O'Gonnell  v. 
State,  5  Ga.  App.  234,  62  S.  B.  1007. 

Judgment  affirmed. 


•For  other  cases  see  same  topic  and  sertloo  KUMBBR  in  Dec.  St  Am.  Digs.  U07  to  date,  ft  Reporter  Ind 


Ga.) 


KELLAM  ▼.  STATE. 


683 


(7  Oa.  App.  6M) 

DANIEL  T.  CITY  OF  ATLANTA. 

(No.  2,438.) 

(Coart  oi  Appeals  of  Georgia.    April  6,  1910.) 

(SyUabiU  by  the  Court,) 

IlTTOZICATINO    LIQUORS    (S    236*)  —  IlXEOAIi 

Sale— EviDEiTCE. 

The  finding  of  the  recorder  that  the  defend- 
ant had  the  intoxicating  liquor  in  his  posses- 
sion for  the  purpose  of  illegal  sale  is  without 
any  evidence  to  support  it,  and  rests  only  on 
bare  suspicion. 

J  [Ed.  Note.— For  other  cases,  see  Intoxicating 
.Quors,  Dec  Dig.  S  236.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Junge. 

Andrew  Daniel  was  convicted  of  a  violation 
of  an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Reversed. 

John  W.  Cox,  for  plaintiff  in  error.  J.  L. 
Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
in  error. 

HILL,  0.  J.  Andrew  Daniel  was  convicted 
by  the  recorder  of  the  city  of  Atlanta  of  a 
▼lolation  of  section  1537  of  the  city  Code,  for 
having  in  his  possession  intoxicating  liquors 
for  the  purpose  of  illegal  sale.  He  excepts  to 
the  Judgment  overruling  his  petition  for  cer- 
tiorari. One  exception  contained  in  the  peti- 
tion was  that  the  finding  of  the  recorder  was 
without  any  evidence  to  support  it,  and  the 
view  we  take  of  this  exception  will  dispose 
of  the  case. 

The  entire  evidence  against  the  defendant 
Is  contained  in  the  testimony  of  the  officer 
who  made  the  arrest,  and  is  as  follows: 
''We  were  out  looking  for  some  parties  we 
wanted,  and  we  went  into  an  alley  off  of 
Warren  Place,  and  found  this  man  in  a 
house,  and  he  claimed  his  name  was  An- 
drew Daniel,  and  that  the  woman  was  his 
wife,  and  later  he  said  it  was  his  woman, 
and  we  found  18  half  pints  of  com  whiskey 
in  this  basket,  and  he  told  us  he  lived  at 
295  Spring  street,  and  we  brought  him  down 
here.  We  have  found  no  sale.  He  said  he 
and  another  party  had  ordered  it  from  Chat- 
tanooga--had  bought  a  case,  and  he  got  18 
half  pints,  and  the  other  party  got  the  other 
part,  and  this  was  his  whisky.  The  alley  is 
Just  off  of  Warren  Place,  near  Courtland 
street,  in  this  city  of  Atlanta,  Fulton  coun- 
ty, Ga.  He  did  not  give  us  the  name  of  the 
other  party  he  sent  off  with.  We  found  him 
and  the  whisky  this  morning,  October  7th.*' 
One  officer  testified  that  the  negro,  when  ar- 
rested, could  not  give  any  explanation  of 
how  he  made  his  living.  Another  officer  tes- 
tified that  the  negro  told  him,  when  arrest- 
ed, that  he  had  been  working  for  a  brick 
mason. 

This  is  all  the  evidence,  and  we  do  not 
think  that  it  is  sufficient  to  show  guilt.  The 
baring  in  his  i>o8sesslon  half  pints  of  whisky 
may  be.  In  the  language  of  the  learned  coun- 


sel for  the  city,  "an  earmark  of  a  blind 
tiger";  but  we  think  the  law  of  this  state 
demands  that  there  should  be  more  than  ear- 
marks of  crime  to  authorize  a  conviction. 
We  do  not  think  the  fact  that  the  whisky 
was  Id  half  pint  bottles  is  convincing  evi- 
dence as  to  his  guilt  It  doubtless  was  a  sus- 
picious circumstance,  and  it  may  be,  as  stat 
ed  by  the  learned  attorney  for  the  dty,  that 
this  was  the  "standard  size  for  illegal  sale." 
There  was  no  evidence,  however,  of  this 
fact,  and  It  was  not  sufficiently  established 
to  become  the  subject-matter  of  Judicial  cog- 
nizance, even  by  the  city  recorder.  Bare  Sus- 
picion of  guilt  is  not  enough,  under  the  laws 
of  this  state,  to  deprive  any  one  of  his  liber- 
ty or  his  property. 
Judgment  reversed. 


(7  Qa.  App.  686) 
HBRRINGTON  v.  STATE.    (No.  2,417.) 
(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(Syllabus  by  the  Court,) 

Pbiminai«  Law  (i  1159*)— APFCA]>-E^inBiTOB. 
No  error  of  law  is  complained  of^  and  there 
is  some  evidence  to  support  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  3074-8083;  Dec.  Dig.  § 
115&.*] 

Error  from  C^lty  Court  of  Macon:  Bobt 
Hodges,  Judge. 

Charlie  Herrington  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

.  Sam  B.  Hunter  and  W.  D.   McNeil,  for 
plaintiff  in  error.    W.  J.  Grace,  Sol.  Gen.,  for 

the  State. 

• 

HILL»  G.  J.    Judgment  affirmed. 


.     (7  GfU  App.  676) 
KELLAM  V.  STATE.    (No.  2,390.) 
(0>urt  of  Appeals  of  Georgia.    April  d,  1910.) 

(Syllabus  by  the  Court.) 

1.  "WoBK  OF  Nkoessitt**— Running  Sunday 
Trains. 

The  Legislature  of  this  state  has  expressly 
or  by  necessary  implication  made  it  lesal  to  op- 
erate passenger  and  mail  trains  on  Sunoay.  Pen. 
Code,  §  420i  Therefore  any  work  necessary  to 
the  running  of  such  trains  is  to  be  regarded  as 
a  *'work  of  necessity,"  and  is  within  the  excep- 
tion of  section  422  of  the  Penal  Oxle^  prohibiting 
any  person  from  pursuing  his  busmess  or  the 
work  of  his  ordinary  calling  on  the  Lord's  Day. 
Southern  Ry.  Co.  v.  Wallis,  133  Ga.  6SS,  66  S. 
B.  370. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4728-4737.] 

2.  Sunday  (§  7*)— Wpbk  of  NBCKSsrrr— Op- 
erating Trains. 

The  famishing  of  water  for  the  nse  of  loco- 
motives is  necessary  to  the  operation  of  trains, 
and  the  necessary  repair  of  a  water  tank  at  a 
point  on  the  railroad  where  it  is  customary  for 
locomotives  to  obtain  a  supply  of  water,  when  it 
appears  that  a  supply  of  water  cannot  be  con- 
veniently obtained  elsewhere,  is  a  work  of  neces- 
sity :  and  the  conviction  of  an  employe  of  the 
railrofld  company  for  a  violation  of  section  422 


•For  other  eases  see  same  topic  and  section  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  date,  it  Reporter  Indexes 
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of  the  Penal  Code,  because  of  his  act  in  re- 
pairing such  a  tank  on  the  Sabbath  day,  is  un- 
authorized. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  H  14-20 ;  Dec  Dig.  S  7.*] 

Error  from  City  Court  of  Baxley;  V.  B. 
Padgett,  'Judge. 

H.  G.  Kellam  was  conyicted  of  an  offense, 
and  be  brings  error.    Reversed. 

Crovatt  &  Whitfield,  for  plaintiff  In  error. 
CV  H.  Parker,  Sol.,  for  the  State. 

HILXi,  C.  J.    Judgment  reversed. 


(7  Oa.  App.  585) 

HYDB  V.  STATR    (No.  2,424.) 
(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(Byllahut  by  the  Court,) 

intoxicatino  iiiquobs  (s  236*)  —  illegal 
Sale— Evidence. 

The  evidence  justified  the  conviction,  and 
no  material  error  of  law  appears. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  300;    Dec  Dig.  i  236.  •] 

Error  from  City  Court  of  La  Grange;  Frank 
Harwell,  Jndge. 

J.  B.  Hyde  was  convicted  of  an  illegal  sale 
of  liquor,  and  brings  error.    Affirmed. 

Arthur  Greer,  for  plaintiff  In  error.  H^n- 
ry  Reeves,  Sol.,  for  the  State. 

POWELL,  J.  The  defendant  had  a  com- 
bination store  and  restaurant  In  La  Grange. 
The  state's  witness  went  Into  the  store,  ap- 
proached the  defendant's  son,  and  said,  "I 
want  some  liquor."  The  young  man  said, 
"How  much?"  The  witness  replied,  "Oi^e 
pint"  The  young  man  said,  **It'  will  cost 
you  75  cents."  The  witness  then  handed  the 
young  man  75  cents,  and  was  told  by  him  to 
wait  a  moment  there  where  he  was,  in  the 
rear  of  the  restaurant  The  young  man,  to 
whom  the  money  had  been  given,  then  went 
to  the  front  of  the  restaurant,  to  where  his 
father,  the  present  defendant,  was,  and  lean- 
ed over  the  counter,  and  said  something  to 
him,  and  the  latter  went  to  the  rear  of  the 
restaurant  and  delivered  a  pint  of  whisky  to 
the  witness.  The  defendant  had  received 
that  day  a  package  marked  * 'glass,"  and  he 
admitted,  after  his  arrest,  that  he  had  receiv- 
ed 12  pints  of  whisky.  Father  and  son  were 
both  guilty.  Loeb  v.  State,  G  Ga.  App.  23,  G4 
S.  B.  338;  Stradley  v.  City  of  Atlanta,  7  Ga. 
App.  ,  67  S.  E.  107. 

Judgment  affirmed. 


(7  Ga.  App.  560) 

JOHNSTON  V.   STATE.     (No.  2,228.) 
(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(8yllabu9  hy  the  Court,) 

Cbimiital  Law  (8  1077*)— Certiorari— Nkces- 
srrr  of  Bond. 

The  applicant  for  the  writ  of  certiorari  in  a 
criminal  case  tried  in  a  county  court  is  required 


by  Pen.  Code,  (  765,  to  sive  a  bond  for  his  per- 
sonal appearance  to  abide  the  final  judgment  of 
the  court  in  the  case,  or  in  lieu  thereof  make 
an  affidavit  that  he  is  unable  to  give  such  bond. 
An  affidavit  that  he  is  unable  by  reason  of  his 
poverty  to  pav  the  costs  is  not  equivalent  to  an 
affidavit  of  his  inability  to  rive  the  prescribed 
bond.  Johnston  v.  State,  7  Ga.  App.  — -,  66  S. 
E.  554 ;  Brown  v.  State,  124  Ga.  411,  52  S.  E. 
745 ;  Blassingame  v.  SUte,  125  Ga.  293,  64  S. 
B.  180. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2718,  2719;  Dec  Dig.  | 
1077.*] 

Error  from  Superior  Court,  Liberty  Coun- 
ty; P.  E.  Seabrook,  Judg& 

Freeman  Johnston  was  convicted  of  crime, 
and  on  the  refusal  of  the  writ  of  certiorari, 
brings  error.    Affirmed. 

Donald  Eraser,  for  plaintiff  In  error.  N. 
J.  Norman,  Sol.  Gen.,  for  the  State. 

HILL,  C  J.    Judgment  affirmed. 


(7  Ga.  App.  595) 
BONE  v:  STATR    (No.  2.416.) 
(Court  of  Appeals  of  Georgia.    April  6^  19ia) 

(Byllabu9  Jiy  the  Court,) 

Criminal  Law  (8  1131*)— Appeai^Dismissal. 
V/here  the  bill  of  exceptions  is  not  served 
upon  the  opposite  party  or  his  counsel  within 
the  time  required  by  law,  a  subsequent  acknowl- 
edgment of  service  will  not  prevent  dismissal  for 
lack  of  compliance  with  the  statutory  require- 
ment as  to  service,  unless  in  addition  ^o  the 
subsequent  acknowledgment  of  service  there  is 
Also  an  agreement  that  the  case  may  be  heard 
by  the  Supreme  Court  or  the  C^urt  of  Appeals, 
as  the  case  may  be.  Civ.  CJode,  §  5547  (3) ;  Moss 
'V.  Burch,  99  Ga.  94.  24  S.  E.  865 ;  Dunlap  v. 
Seals,  130  Ga.  350.  60  S.  E,  851, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  2974 ;  Dec.  Dig.  S  1131.*] 

Error  from  City  Court  of  DanlelsYllle;  B. 
T.  Moseley,  Judge. 

Will  Bone  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

Clarence  E.  Adams,  for  plaintiff  In  error. 
J.  F.  L.  Bond,  Sol.,  for  the  State. 

POWELL,  J.    Writ  of  error  dismissed* 


a  Ga.  App.  603) 
TAYLOR  T.  STATE.     (No.  2,449.) 
(Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(8yllabu9  by  the  Court.) 

1.  distubbance  of  public  assemblage   (§ 
1»)— Religious  Worship— Evidence. 

"Fussing  and  cussing"  outside  a  church  or 
place  of  worship,  and  so  near  thereto  as  to  dis- 
turb any  member  of  the  congregation  assembled 
inside  and  engaged  in  divine  service,  is  a  viola- 
tion of  Pen.  Code  1895,  §  418.  Taylor  v.  State, 
1  Ga.  App.  540.  57  S.  B.  1049. 

[Ed.  Note.— For  other  cases,  see  Disturbance 
of  Public  Assemblage,  Cent  Dig.  SS  1-^;  I^^ec 
Dig.  §  l.»] 

2.  Sufficiency  of  EJvidence. 

The  verdict  is  supported  by  the  evidence, 
nnd  no  error  of  law  nppears. 


iVor  othtr  eases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1507  to  date,  A  Reporter  lAd«zev 
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Error  from  City  Court  of  Dawson;  M.  0. 
Eld  wards,  Judge. 

Frank  Taylor  was  convicted  of  disturb- 
ing religious  worship,  and  brings  error.  Af- 
firmed. 

W.  H.  Gurr,  for  plaintiff  in  error.  M.  J. 
Yeomans,  Sol.,  for  the  State. 

HILIi,  C.  J.    Judgment  affirmed. 


(7  Ga.  App.  807) 

BUSH  et  al.  y.  STATK    (No.  2,462.) 
(Court  of  Appeals  of  Georgia.     April  d,  1910.) 

(Syllabus  by  the  Court,) 
Cbikinal  Law  (§  5o2*)— Sufficiency  of  Evi- 

DEITCE-— ClBCUMSTANTIAL  EVIDENCE. 

Where  the  conviction  in  a  criminal  case 
rests  solely  on  circumstantial  evidence,  the  testi- 
mony must  be  such  as  to  raise  more  than  a  bare 
suspicion  of  the  defendant's  guilt;  otherwise 
it  is,  as  a  matter  of  law,  insufficient  to  support 
the  verdict.  Cf.  Ga.  Ry.  &  Elec.  Co.  v.  Harris, 
1  Ga.  App.  714.  57  S.  E.  1076. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $$  1257-1262;  Dec.  Dig.  | 
5o2.«] 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

G.  C.  Bush  and  others  were  convicted  of 
crime,  and  bring  error.    Reversed. 

H.  P.  Howard  and  T.  B.  Hlghtower,  for 
plaintiffs  In  error.  W.  C.  Davis,  Sol.,  for  the 
State. 

POWELL^  J.    Judgment  reversed. 


(7  Ga.  App.  B92) 
POWERS  &  CO.  V.  GEORGIA-PLORIDA 
GROCERY  CO.  et  al.    (No.  2,413.) 

(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(Syllabus  by  the  Oouri.) 

1.  Chattel  Mortgages  (|  6*)--Constbuction 
or  Instrument— **MoBTG age." 

No  particular  form  is  necessary  to  consti- 
tute a  mortgage.  Any  instrument  creating  a 
lien,  si>ecifying  the  debt  to  secure  which  it  is 
given  and  the  property  upon  which  it  is  to  take 
effect,  is  to  be  construed  as  a  ''mortgage,*'  not- 
withstanding that  there  may  be  some  language 
in  the  instrument  which  would  indicate  an  in- 
tention to  convey  the  legal  title.  The  instru- 
ment before  the  court,  properly  construed,  is  a 
mortgage,  and  not  a  deed  to  secure  a  debt. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  \\  23-41;   Dec.  Dig.  S  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4696-4606;   vol.  a  P.  7725.] 

2.  Chattel  Mortgages  (9  125*)— Liens— Sale 
AND  Purchase  of  Stock  of  Goods. 

"A  mortgage  may  cover  a  stock  of  goods  or 
other  things  In  bulk,  but  changing  in  specifics, 
in  which  case  the  lien  is  lost  on  all  articles  dis- 
posed of  by  the  mortgagor  up  to  the  time  of  fore- 
closure, and  attaches  on  the  purchases  made  to 
supplj7  their  place.**  This  incident  of  loss  and 
substitution  of  lien  as  to  goods  sold  and  bought 
takes  place  by  operation  of  law  whenever  there 
is  a  mortgage  upon  a  stock  of  goods,  and  it  is 
not  necessary  that  the  parties  expressly  contract 

•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


that  this  shall  be  an  incident  of  the*  giving  of  the 
mortgage,  in  order  for  it  so  to  be  enforceable. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  (f  205,  206 ;  Dec.  Dig.  §  125.*] 

Error  from  City  Court  of  Quitman;  J.  O. 
McCall,  Judge. 

Claim  case  between  the  (reorgia-Florida 
Grocery  Company  and  others  and  Powers  & 
Co.  From  the  Judgment,  Powers  &  Co.  bring 
error.    Reversed. 

Powers  &  Ca  foreclosed  as  a  mortgage  the 
instrument  hereinafter  referred  to,  and  the 
Georgia-Florida  Grocery  Company  claimed  the 
property.  At  the  trial  the  Judge  held  that 
the  instrument  in  question  was  not  a  mort- 
gage, but  was  a  bill  of  sale  to  secure  a  debt, 
passing  title,  and,  therefore,  not  subject  to 
foreclosure  as  a  mcnrtgage.  The  instrument 
is  in  the  following  language:  **Georgla, 
Brooks  County.  In  consideration  of  my  being 
indebted  to  Powers  &  Company,  of  the  coun- 
ty of  Brooks,  state  of  Cteorgia,  by  promissory 
note  dated  Feb.  17,  1906,  and  due  one  day 
after  date,  for  the  sum  of  two  hundred  and 
seventy-five  dollars,  and  for  securing  the  pay> 
ment  thereof,  I  do  hereby  grant,  convey,  and 
mortgage  to  said  Powers  &  Co.,  their  heirs 
and  assigns,  the  following  property,  which  is 
expressly  declared  to  be  my  own  individual 
property  free  from  any  lien  whatever,  to  wit: 
My  stock  of  merchandise  situated  in  the  store 
now  occupied  by  me  as  a  merchant,  and  said 
store  being  on  the  plantation  of  W.  T.  John- 
son, in  the  state  and  coimty  aforesaid;  said 
stock  of  merchandise  consisting  of  groceries 
and  dry  goods.  I  also  mortgage  to  said 
Powers  &,  Co.  all  fixtures  used  in  connec- 
tion with  said  stock  of  merchandise  and  con- 
tained in  said  store.  And  to  have  and  to 
hold  as  security  for  the  payment  of  such 
debt  I  hereby  warranting  the  title  to  said 
property,  and  for  myself,  as  head  of  a  family, 
waiving  all  right  of  homestead  and  exemption 
in  and  to  said  property,  or  any  part  thereof. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  this  17th  day  of  February, 
1908.    [Signed]     H.  A.  Lashley.     [Seal.] 

"Signed,  sealed*,  and  delivered  in  the  pres- 
ence of  [Signed]  W.  H.  Long,  Jr.,  N.  P.  B. 
aCa." 

Bennet  &  Long,  for  plaintiff  in  error. 
Branch  &  Snow,  for  defendants  in  error. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  "No  particular  form  is  necessary 
to  constitute  a  mortgage.  It  must  clearly  in- 
dicate the  creation  of  a  lien,  specify  the  debt 
to  secure  which  it  is  given,  and  the  property 
upon  which  it  is  to  take  effect."  Civ.  Code 
1S95,  S  2724.  "A  mortgage  in  this  state  is  only 
a  security  for  a  debt,  and  passes  no  title." 
Civ.  Code  1895,  §  2723.  An  instrument  that 
is  a  mortgage  creates  a  lien  and  passes  no 
title;  an  instrument  which  passes  legal  title 
is  not  a  mortgage.     Whether  an  instrtunent 


686 


67  SOUTHEASTERN  RBPORTBSIL 


(Ga. 


is  a  deed  or  bill  of  sale,  passU^g  tbe  legal  title, 
or  whether  it  is  a  mortgage,  depends  upon  Its 
legal  construction,  and  to  that  end  the  inten- 
tion of  the  parties,  so  far  as  It  appears  from 
the  face  of  the  instrument,  unless  there  is 
an  ambiguity  (in  which  case  imrol  evidence 
would  probably  be  admissible),  is  controlling. 
The  instrument  is  to  be  considered  as  a 
whole;  all  of  its  terms  being  harmonized  If 
possible.  So  construing  the  present  instru- 
ment, we  are  clear  that  It  evinces  an  inten- 
tion not  to  pass  legal  title,  but  to  create  a 
mortgage  lien.  For  instance,  the  phrase,  "I 
also  mortgage,"  appearing  about  the  middle 
of  the  instrument,  is  used  in  such  connection 
of  context  with  the  expression  **grant,  convey, 
and  mortgage,'*  found  earlier  in  the  paper, 
as  to  show  that  the  parties  intended  the  two 
expressions  to  be  synonymous.  Further,  the 
paper  contains  a  waiver  of  homestead,  not 
generally,  but  as  to  the  specified  property — a 
thing  which  would  have  been  wholly  unneces- 
sary if  it  had  been  intended  to  pass  the  title, 
and  not  merely  to  create  a  lien.  In  several 
of  the  reported  cases  in  this  state,  this  cir- 
cumstance has  been  regarded  as  of  strong  evi- 
dentiary value  in  determining  what  is  or  is 
not  a  mortgage.  In  some  cases  the  instru- 
ment may  operate  both  as  a  mortgage  and  as 
a  bill  of  sale.  See  Smith  v.  De  Vaughn,  82 
6a.  574,  9  S.  B.  425;  Mitchell  v.  Gastlen,  5 
Oa.  App.  Id4,  62  S.  E.  731.  l%e  fact  that 
there  was  an  express  provision  as  to  the  pass- 
ing of  the  legal  title,  in  the  case  of  Smith  v. 
De  Vaughn,  where  the  expression  "mortgage 
and  convey"  was  used,  distinguishes  it  from 
the  present  case. 

2.  The  point  is  made  that,  as  the  mortgage 
did  not  provide  that  it  was  to  attach  to  fu- 
ture purchases,  the  instrument  bound  only 
the  goods  on  hand  at  the  date  of  the  execu- 
tion of  the  paper.  Civ.  Code  1895,  S  2723,  In 
relation  to  the  giving  of  a  mortgage,  provides: 
"It  may  embrace  all  property  in  possession, 
or  to  which  the  mortgagor  has  the  right  of 
possession  at  the  time,  or  may  cover  a  stock 
of  goods,  or  other  things  in  bulk  but  chan- 
ging to  specifics,  in  which -case  the  lien  is 
lost  on  all  articles  disposed  of  by  the  mort- 
gagor up  to  the  time  of  foreclosure,  and  at- 
taches on  the  purchases  made  to  supply  their 
place."  The  law  gives  effect  to  this  shifting 
of  the  lien  in  cases  of  mortgages  covering 
stocks  of  goods  and  other  articles  held  in 
bulk,  but  changing  In  specifics,  and  it  is  not 
necessary  that  the  parties  should  in  the  mort- 
gage specify  the  legal  result  which  is  going  to 
take  place  as  a  result  of  the  mortgages  being 
given  upon  property  of  the  character  specified. 
It  is  for  the  law,  rather  than  for  the  parties, 
to  say  what  effect  a  mortgage  shall  have  as 
to  goods  being  bought  and  sold  in  the  trans- 
action of  those  businesses  requiring  stocks 
of  goods.  It  follows  that  the  direction  given 
to  the  case  by  the  trial  Judge  was  erroneous. 

Judgment  reversed. 


(7  Qa.  App.  6n7> 
McLIN  V.  CITY  OF  GRIFFIN.  (No.  2,463.) 
(Court  of  Appeals  of  Georgia.     April  6^  1910.> 

(Sffllahus  hy  the  Court,) 

INTOXICATIITG    LiQUOBB    (S    236*)  —  IlXEQAL 

Sale— EvinsNCE. 

The  finding  of  the  judge  of  the  police  court 
that  the  defendant  had  violated  the  city  ordi- 
nance in  having  on  hand  intoxicating  liquor  for 
the  purpose  oi  sale  is  without  an^  evidence  to 
lEiupport  it. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Libuors,  Cent   Dig.  §S  800-322;    Dec.  Dig.  | 

Error  from  Superior  Court,  Spalding  Coun- 
ty;  £.  J.  Reagan,  Judge. 

R«  C.  McLln  was  convicted  of  violating  an 
ordinance  of  the  City  of  Grlfiin,  and  brlnga 
error.    Reversed. 

Cleveland  &  Goodrich,  for  plaintiff  in  er- 
ror. W.  £1  H.  Searcy,  Jr.,  for  defendant  in 
error. 

HILL,  Cw  J.  Mrs.  R.  C.  McL4n  was  con- 
victed in  the  police  court  of  the  city  of  Grif- 
fin of  a  violation  of  the  city  ordinance  which 
prohibits  the  keeping  of  intoxicating  liquor 
for  sale.  She  petitioned  fw  a  writ  of  cer- 
tiorari, which  was  granted,  and  on  the  hear- 
ing of  the  certiorari  by  the  superior  court  it 
was  overruled. 

The  only  error  complained  of  is  that  th& 
finding  of  the  police  court  was  without  any 
evidence  to  support  it,  and  the  evidence, 
briefly  stated,  is  as  follows: 
'  Mrs.  Culpepper  testified  that  she  and  her 
husband  were  coming  from  a  circus;  that 
her  husband  put  her  in  a  hack,  and  he  walk* 
ed,  and  that  she  followed  him,  an^  kept  her 
eye  on  him,  and  saw  him  go  into  the  house 
of  the  defendant ;  that  he  came  out  from  the 
back  of  the  house,  and  had  two  quart  bottles 
of  com  whisky  in  his  hip  pocket.  H^e  had  no 
whisky  at  the  circus.  Witness  did  not  see 
her  husband  buy  whisky  from  the  defendant, 
and  did  not  see  defendant  sell  any  whisky.  A 
police  officer  testified  that  on  the  same  even- 
ing he  searched  the  house  where  the  defend- 
ant  lived,  and  foimd  two  quart  bottles  of 
com  whisky  in  a  hand  grip;  that  the  hus- 
band of  the  defendant  claimed  the  whisky, 
and  it  was  turned  over  to  him;  that  he 
never  saw  the  defendant's  husband  but  twice, 
and  he  was  drunk  both  times.  The  defend- 
ant lived  at  the  house  with  her  husband. 
Another  policeman  testified  that  Mr.  Culpep- 
per told  him  that  he  got  the  whisky  at  the 
house  where  the  defendant  lived,  but  did  not 
buy  it  from  her ;  that  he  did  not  buy  it  from 
any  one.  This  is  all  the  evidence  for  the 
state. 

The  defendant  stated  in  her  own  behalf 
that  she  had  never  sold  any  whisky  to  Mr. 
Culpepper;  that  he  did  come  to  her  house  on 
the  evening  in  question,  and  bought  a  bottle 
of  coca-cola,   and  went  to  the  well  to  get 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  daie,  &  Reporter  Indexi 
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some  water;  that  the  whisky  found  in  the 
house  belonged  to  her  husband,  who  was  not 
at  home  on  that  eyening^  Another  witness, 
a  woman  who  was  working  in  the  house  at 
the  time,  testified  that  Mr.  Culpepper  bought 
a  bottle  of  coca-cola,  and  went  out  of  the 
back  door  of  the  house  to  the  well»  and  she 
did  not  see  the  defendant  sell  him  any  whis- 
ky. Culpepper  testified  that  he  did  not  buy 
any  whisky  from  the  defendant,  at  that  time, 
or  at  any  other  time. 

We  think  the  evidence  wholly  InsufiSclent 
to  support  the  finding  of  the  court  Indeed, 
we  do  not  see  how  any  Inference  of  guilt 
could  be  drawn  from  the  evidence.  It  Ls 
probable  that  there  \a  some  fact  which  does 
not  appear  in  the  record  upon  which  the 
Judge  of  the  police  court  based  his  finding. 
This  court  is  bound  by  what  appears  in  the 
record,  and  there  is  no  fact  or  circumstance 
in  the  record  which  tends  to  show  that  the 
defendant  had  in  her  possession  intoxicating 
liquor  for  the  purpose  of  sale.  The  finding 
of  the  two  tK>ttles  of  com  whisky  In  the 
house  by  the  police  ofllcer  was  in  no  sense  an 
incriminatory  circumstance,  even  without  any 
explanation.  Any  inference  of  guilt  that 
might  arise  from  the  possession  of  the  whis- 
ky was  against  the  husband,  and  not  the 
wife;  and  if  in  fact  Culpepper  got  the  two 
bottles  of  whisky  from  the  house  in  the  ab- 
sence of  the  husband  on  the  evening  in  ques- 
tion, t|iere  is  nothing  to  indicate  that  he  got 
the  whisky  from  the  defendant,  any  more- 
than  that  he  got  it  from  the  other  person 
who  was  in  the  house  at  the  same  time. 

Without  discussing  the  question  further, 
we  think  there  is  no  evidence  upon  which  to 
base  the  finding,  and  for  that  reason  we  are 
constrained  to  reverse  the  judgment  overrul- 
ing the  certiorari. 

Judgment  reversed. 


C7  <kL  Api^  ezs) 

GliOVBR  V.  STATE.     (No.  2,507.) 
(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(8yUdhu9  hy  the  Court.) 

1.   AS8AUI.T  AND   BaTTERY    (§    57*)— SHOOTING 

Without  Intent  to  Kill. 

On  the  question  as  to  whether  the  Verdict 
of  shooting  at  another  is  authorized  by  the  evi- 
dence, the  case  of  Fallon  v.  State,  5  Qa.  App. 
«59,  03  S.  E.  806,  is  controlling. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  $  82 ;   Dec.  Dig.  §  57.*] 

2.  Chimin AL  Law  (§  775*)  —  Instbttctions  — 
Alibi. 

"Where  the  queption  of  personal  identity 
and  the  fact  of  alibi  are  virtually  the  same 
defense,  the  omission  of  the  court  to  instruct 
separately  on  alibi  is  not  error.*' 

[Ed.    Note.—For    other    cases,    see    Criminal 
Law,  Cent.  Dig.   §§   1833-1837;    Dec.  Dig.   If 

775.«] 

3.  Criminal  Law  (§§  797.  1186*)— Instruc- 
tions —  Punishment  —  Reversal  with  Di- 
rection. 

Wherever  section  1036  of  the  Penal  Code 
of  1895  is  applicable,  it  is  error  for  the  judge  to 


fail  to  give  it  In  charm  to  the  Jury.  However, 
the  defendant's  guilt  neing  reasonably  dear  in 
the  present  case,  and  it  being  possible  that  the 
errors  complained  of  may  be  corrected  without  a 
new  trial,  the  judgment  is  reversed,  with  di- 
rections looking  to  the  obviating  of  this  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
T.nw.  Cent.  Dig.  %%  1935-1937:  Dec.  Dig.  §§  797, 
1186.»1 

Error  from  Superior  Court,  Worth  County  ; 
Frank  Park,  Judige. 

Fannie  Glover  was  convicted  of  shooting  at 
another,  and  brings  error.  Reversed,  with 
directions. 

Fannie  Glover  was  Indicted  for  assault 
.  with  intent  to  murder,  and  convicted  of  the 
offense  of  shooting  at  another.  The  prose- 
cutor swore  that,  while  it  was  slightly  after 
sundown  when  he  was  shot,  yet  that  he  could 
clearly  recognize  the  defendant;  and,  if  his 
statement  was  true,  he  could  hardly  be  mis- 
taken In  her  identity.  Especially  Is  this  true, 
as  there  were  only  two  or  three  other  people 
present,  and  the  occurrence  happened  at  the 
defendant's  house,  or  very  near  there.  The 
others  present,  without  attempting  to  say  who 
did  shoot,  said  that  it  was  not  ttie  defend- 
ant The  defendant  herself  stated  that  she 
had  gone  to  the  well  for  water,  and  had  not 
returned  to  the  immediate  point  where  the 
shooting  occurred  when  It  took  place.  While 
the  distance  from  the  well  to  the  place  where 
the  shooting  took  place  was  not  shown,  there 
is  nothing  to  indicate  that  It  waft  very  far. 
The  judge  did  not  in  express  terms  instruct 
the  jury  on  the  question  of  alibi,  but  did  tell 
them  that  the  evidence,  beyond  a  reasonable 
doubt,  must  identify  the  defendant  as  the 
person  who  did  the  shooting. 

Cla«ide  Payton  and  C.  Q.  Hay,  for  plaintiff 
in  error.  W.  B.  Wooten,  Sol.  Gen.,  for  the 
State. 

POWELL,  J.  (after  stating  the  facts  as 
above).  1.  The  first  point  is  that  the  ver- 
dict of  shooting  at  another  is  not  authorized ; 
that,  if  the  defendant  shot  at  all,  she  was 
guilty  of  assault  with  intent  to  murder ;  thai, 
there  was  no  middle  ground.  The  point  is 
not  well  taken.  See  Fallon  v.  State,  5  Ga. 
App.  659,  63  S.  E.  806. 

2.  **Where  the  question  of  personal  iden- 
tity and  the  fact  of  alibi  are  virtually  the 
same  defense,  the  omission  of  the  court  to 
Instruct  separately  on  alibi  is  not  error." 
Dale  V.  State,  88  Ga.  553  (6)  15  S.  B.  287 ; 
Carr  v.  State,  4  Ga.  App.  332  (2),  61  S.  B. 
293.  There  was  no  written  request  to  charge 
on  alibi  In  the  present  case.  It  is  doubtful 
that  even  the  defendant's  statement  present- 
ed a  case  of  strict  technical  defense  of  alibi. 
See,  also,  Smith  v.  State,  6  Ga.  App.  577,  65 
S.  E.  300. 

3.  The  charge  of  the  court  in  the  main  was 
very  able,  fair,  and  lucid.  There  was  an 
omission,  however,  which  under  the  decision 
of  the  Supreme  Court  in  Johnson  v.  State, 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  ft  Am.  Diss.  1»07  to  date,  ft  Reporter  Indexes 
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100  Ga.  78,  25  S.  E.  940,  Is  so  material  as  not 
to  be  treated  as  harmless  error.  The  offense 
of  which  the  defendant  was  convicted  Is  one 
of  those  in  which  the  jury  have  the  right 
to  make  the  recommendation  that  the  de- 
fendant he  punished  as  for  a  misdemeanor. 
The  court  failed  to  give  the  jury  any  in- 
struction on  this  point.  In  the  Johnson  Case, 
supra,  the  judgment  of  the  trial  court  was 
reversed  solely  upon  this  failure.  That  case 
has  been  followed  In  several  adjudications. 
This,  however,  is  a  matter  relating  to  the 
punishment,  and  not  affecting  the  question 
as  to  the  guilt  or  innocence  of  the  defendant. 
This  court  has  no  power  to  Interfere  with 
the  punishment  inflicted  by  the  lower  court, 
so  long  as  It  Is  within  the  limits  fixed  by  the 
statute ;  and  the  direction  we  are  now  about 
to  give  is  not  intended  as  an  attempt  to  con- 
trol the  discretion  of  the  lower  court,  but 
merely  to  put  the  trial  judge  in  a  position 
where  he  can  more  freely  exercise  it. 

For  the  purpose  of  curing  the  error  point- 
ed out,  we  reverse  the  judgment,  but  on  the 
condition  and  with  the  direction  that  the 
trial  judge  may,  in  his  discretion,  reduce  the 
punishment  of  the  defendant  to  a  misdemeanor 
punishment,  and  that,  if  he  does  so,  no  new 
trial  shall  ensue.  On  the  other  hand,  if  the 
trial  judge  does  not  think  that  this  is  a  case 
!(n  which  the  Interests  of  public  justice  can 
best  be  served  by  the  infliction  of  a  misde- 
meanor punishment  only,  it  is  directed  that 
a  new  trial  be  granted. 

Judgment  reversed,  with  directions. 


a  Gfu  App.  B97) 

CHESTER  ▼.   CITY  OF   ATLANTA. 

(No.  2,436.) 

^Donrt  of  Appeals  of  Georgia.     April  6,  1910.) 

(Byllahus  hy  the  Court.) 

1.  Intoxicating  Liquobs  (§  140*)— Keeping 
FOB  Unlawful  Sale— Violation  of  Ordi- 
nance. 

Under  section  1537  of  the  City  Code  of 
Atlanta,  the  keeping  of  intoxicating  liquor  in 
any  '^barrel,  Iceg,  can^  demijohn,  or  other  pacls- 
age*'  for  the  purpose  of  unlawful  sale  is  made  a 
.municipal  offense,  irrespective  of  whether  the  liq- 
uor be  kept  at  any  "store,  bouse,  room,  office, 
cellar,  stand,  booth,  stall,  or  other  similar  place.* 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  (  150 ;   Dec.  Dig.  S  140.*] 

2.   SUTFICIENCT   OF   EVIDENCE. 

The    evidence   authorized    the    defendant's 
conviction. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

R.  A.  Chester  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta,  and 
brings  error.    Affirmed. 

See,  also,  infra. 

John  A.  Boy  kin,  for  plaintiff  in  error.  J. 
Li.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defend- 
ant in  error 

POWELL,  J.    Judgment  affirmed. 


Cr  aa.  App.  607) 
CHESTER  V.  CITY  OF  ATLANTA. 
(No.  2,437.) 
(Court  of  Appeals  of  Georgia.    April  Q,  191Q.) 

(SyllaJmi  hy  the  Court,) 

INTOXIOATING    LlQUOBS    (§    236*)  —  KEEPING 

LiQUOB  ON  Hand—Evidence. 

The  evidence  was  insufficient  to  authorize 
the  defendant's  conviction. 

[Ed.  Note.— For  other  cases,  see  'Intoxicating 
Liquors,  Dec.  Dig.  $  286.*] 

Error  from  Superior  Court,  Fnlton  Coqh!- 
ty;   W.  D.  Ellis,  Judge. 

R.  A.  Qiester  was  .convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta*  and 
brings  error.    Reversed. 

See,  also,  supra. 

John  A.  Boyliin,  for  plaintiff  In  error.  J. 
L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defend- 
ant in  error. 

POWELL,  J.  Chester  was  charged  with 
violating  section  1537  of  the  Code  of  the 
city  of  Atlanta,  mailing  it  unlawful  to  keep 
intoxicating  liquor  on  hand  for  the  purpose 
of  unlawful  sale.  The  entire  evidence  is  as 
follows:  A  policeman  testified:  "We  found 
11  half  pints  of  rye  whisky  in  a  basket 
which  was  covered  up  with  old  sacks  and 
some  harness  in  R.  A.  Chester's  place  at 
No.  35  Ivy  street  in  the  city  of  Atlanta. 
Chester  had  a  half  pint  of  rye  whisky  in 
his  pocket,  and  in  a  carriage  under  a  cushion 
seat  we  found  another  half  pint  That  was 
on  the  20th  day  of  October,  1909.  Chester 
is  a  carriage  repairer  and  painter."  On 
cross-examination  he  testified  as  follows: 
"This  carriage  shop  is  a  public  place.  It  is 
a  place  where  carriages  are  repaired  and 
painted.  When  we  found  this  whisky  there 
were  10  or  15  carriages  in  the  place.  Cab- 
men are  passing  in  and  out  of  there  with 
their  cabs.  I  saw  two  or  three  of  them  that 
evening.  Most  of  them  are  colored  men, 
who  bring  cabs  in.  I  do  not  know  that  this 
whisky  is  the  whisky  of  the  defendant,  Ches- 
ter. I  could  not  swear  that  it  is  his  whisky. 
All  I  know  is  that  we  found  it  in  his  place.**^ 
This  concluded  the  evidence,  whereupon  the 
defendant  made  the  following  statement: 
"I  don't  know  anything  about  the  whisky 
being  in  there,  except  what  I  bad  in  my 
pocket,  which  Mr.  Black  got  As  to  the 
other  whisky,  I  don't  know  anything,  about 
it" 

In  these  municipal  prosecutions  the  pur- 
pose of  the  keeping  is  the  chief  ingredient. 
Although  it  may  be  unlawfully  kept,  so  far 
ns  the  state  law  is  concerned,  the  municipal 
law  is  not  violated,  unless  it  is  kept  for  the 
purpose  of  unlawful  sale.  That  purpose 
must  appear  from  the  evidence,  and  must 
appear  with  reasonable  certainty — ^Indeed, 
beyond  reasonable  doubt.  This  court  is  very 
reluctant  to  interfere  with  the  finding  of  the 
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local  tribunals  on  questiona  of  fact  inyolved 
in  such  cases.  From  the  standpoint  of  this 
court,  slight  evidence  of  the  purpose  of  the 
keeping  will  be  sufficient  to  prevent  this 
court's  saying,  as  a  matter  of  law,  that  the 
local  tribunal  could  not  have  been  satisfied 
beyond  a  reasonable  doubt  as  to  the  pur- 
pose. Still,  in  cases  such  as  this,  where 
there  is  no  evidence  as  to  this  prime  ingre- 
dient of  the  offense,  it  is  our  duty  to  say  so, 
and  to  set  aside  the  conviction. 
Judgment  reversed. 


(7  oa.  App.  seo) 

JOHNSON  V.  FULTON  BAG  &  COTTON 

MILLS.     (No.  2,241.) 

(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(8yUabu9  hy  the  Oourt.) 

Masteb  and  Servant  (S  261*)— Injttbt  to 

Servant— Pleading — Petition. 

There  was  no  error  in  sustaining  tlie  gen- 
eral demurrer  and  dismissing  the  plaintiff's  iieti- 
tion.  According  to  the  allegations  of  petition, 
the  plaintiff  was  fully  aware  of  the  defects  in 
the  elevator,  if  any  existed.  Apparently  there 
rested  upon  him  no  duty  to  inspect  the  ropes, 
nor  was  there  apy  reason  disclosed  why  any  one 
should  inspect  them,  inasmuch  as  the  petition 
alleged  that  it  was  the  motor  that  was  out  of 
order.  Furthermore,  reasonably  construing  the 
petition,  the  plaintiff's  injury,  if  not  due  to  his 
own  fault,  was  caused  by  tne  negligence  of  a 
fellow  servant,  for  which  the  master  was  not 
liable. 

rE3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  849,  851;  Dec.  Dig.  S 
261.  ♦] 

E)rror  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  W.  T.  Johnson  against  the  Ful- 
ton Bag  &  Cotton  Mills.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Westmoreland  Bros,  and  J.  C.  Clarke,  for 
plaintiff  in  error.  Slaton  &  Phillips,  for  de- 
fendant in  error. 


RUSSELL,  J.  The  petitioner  sought  to  re- 
cover damages  as  compensation  for  injuries 
which  he  received  in  an  elevator  of  the  de- 
fendant company.  .  He  alleged  in  bis  petition 
that  he  was  employed  to  run  an  elevator  at 
the  factory  of  the  defendant  and  had  com- 
plete control  of  the  movements  of  the  ele- 
vator; that  on  the  10th  of  March  the  motor 
that  ran  the  elevator  got  out  of  fix,  and  the 
elevator  failed  to  work,  whereupon  the  peti- 
tioner left  the  elevator  at  tlie  top  floor  of 
the  building  and  quit  his  work  an  hour  ear- 
lier than  usual;  tliat  the  next  morning  he 
returned  to  work  before  tlie  usual  time,  and 
started  at  the  first  floor  to  inspect  the  ropes 
of  the  elevator  on  his  way  up  to  the  fourth 
floor,  where  he  left  it  the  previous  afternoon, 
and  where  be  supposed  it  still  was.  It  ap- 
pears from  the  petition  that  the  elevator 
tshaft  is  inclosed  by  boxing  with  an  entrance 
door  on  each  floor,  and  eaoh  floor  has  a  door 


covering  the  shaft,  and  the  flooring  over  the 
elevator  shaft  where  the  elevator  passes  up 
and  down  opens  and  shuts  automatically 
when  the  elevator  approaches  it,  and  closes 
when  it  is  passed.  The  petitioner  alleged 
that  while  he  was  examining  the  ropes  to 
find  out  what  was  the  matter  with  it,  and 
while  standing  on  the  covering,  constituting 
two  parts,  that  covered  the  elevator  shaft, 
the  elevator  came  up  under  him  suddenly, 
and  he  was  thrown  up,  and  his  right  foot 
was  caught  by.  the  board  and  the  side  door 
of  the  elevator,  and  mashed  and  crushed, 
breaking  the  bones  of  his  right  foot  It  is 
alleged  that  the  petitioner  had  no  warning 
that  the  elevator  had  been  brought  down 
from  the  fourth  floor  by  any  one,  and  that 
he  could  not  have  known  by  the  exercise  of 
ordinary  care  that  the  elevhtor  was  not 
where  he  left  it,  as  the  boxing  around  the 
elevator  shaft  wholly  excluded  it  from  view, 
and  as  it  was  always  left  at  the  second  floor, 
and  never  in  the  basement.  It  was  further 
alleged  that  the  elevator  was  out  of  repair 
at  the  time  of  the  accident,  in  that  the  belt 
on  the  pulley  was  only  about  one-third  off 
the  wheel  which  caused  the  elevator  to  start 
up  when  the  power  was  applied,  when  it 
should  not  have  started  until  the  belt  was 
thrown  on  by  the  operator,  which  fact  the 
plaintiff  did  not  know,  and  could  not  have 
known  by  the  exercise  of  ordinary  care, 
but  the  defendant  knew  this  fact,  and  also 
knew  that  it  was  dangerous,  and  failed  to 
warn  the  plaintiff  of  the  danger.  The  spe- 
cific allegations  of  negligence  are  that  the 
defendant  was  negligent  in  moving  the  eleva- 
tor from  the  fourth  floor  to  the  basement 
without  notifying  the  petitioner,  negligent 
in  not  keeping  the  elevator  in  repair  so  that 
it  could  be  safely  used  by  him,  and  negli- 
gent in  not  keeping  the  belt  off  the  pulley 
wheel  so  that  the  elevator  would  not  move 
by  itself  without  the  aid  of  the  person  oper- 
ating it 

The  defendant  filed  a  general  demurrer, 
as  well  as  special  demurrers.  The  trial  judge 
did  not  pass  upon  any  of  the  special  demur- 
rers, but  sustained  the  general  demurrer  and 
dismissed  plaintiff's  petition,  and  exception 
is  taken  to  this  judgment.  We  think  the 
Judge  ruled  correctly.  In  view  of  the  fact 
that  the  plaintiff  of  his  own  motion  abandon- 
ed his  post  of  duty  an  hour  before  quitting 
time,  and  did  not  notify  any  one  that  the 
motor  was  out  of  order  and  that  the  elevator 
would  not  work,  it  not  only  appeared  that 
he  was  fully  cognizant  of  the  defect  in  the 
elevator,  but  also  that  it  was  not  possible 
for  the  defendant  to  give  him  any  notice  in 
relation  to  the  condition  of  the  elevator. 
When  the  plaintiff,  without  notifying  any 
one  that  he  was  going  to  "knock  off,'*  left  the 
elevator  on  the  fourth  floor  of  the.  building, 
he  might  reasonably  have  apprehended  that 


*For  other  casea  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexea 
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It  was  probable  that  a  necessity  would  arise 
for  the  elevator  to  be  used  after  his  depart- 
ure and  during  the  hours  of  work.  But, 
aside  from  this,  if  the  motor  was  out  of  or- 
der, as  stated  in  the  petition,  there  was  no 
reason  why  the  plaintiff  should  be  inspecting 
the  ropes,  and  there  is  no  statement  in  the 
petition  to  show  that  it  was  his  duty  either 
to  inspect  the  ropes  or  repair  the  motor,  and, 
furthermore,  under  any  reasonable  construc- 
tion of  the  plaintifTs  petition,  the  plaintiff*8 
injury,  if  not  attributable  to  his  own  fault, 
was  the  result  of  negligence  on  the  part  of  a 
fellow  servant,  for  which  the  master  was 
not  responsible. 
Judgment  affirmed. 


(7  Oa.  App.  662) 
LOUISVILLE  &  N.  R  CO.  v.  ROBERTS. 

(No.  2,274.) 
(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(Syllabus  by  the  Court) 

1.  Railroads  (§  407*)  —  Frightening  Ani- 
mals—Li  abii.it7. 

Where  a  blind  mare,  grazing  in  a  pasture 
near  a  railroad,  becomes  frightened  at  the  soand 
of  a  whistle  on  a  passing  engine,  and  runs  Into 
an  open  ditch,  receiving  injaries  from  which 
she  dies,  and  it  appears  that  there  is  no  unusual 
or  unnecessary  noise  incident  to  the  blowing  of 
the  whistle,  toe  railroad  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1403;    Dec.  Dig.  §  407.*] 

2.  Railroads  (§  442*)  —  Frightening  Ani- 
mals  IN   PASTURI&— evidence. 

In  such  a  case,  evidence  that  employes  of 
the  railroad  had  on  other  occasions  islown  the 
whistles  of  passing  engines  unnecessarily  and  in 
a  spirit  of  sport,  for  the  express  purpose  of 
frightening  the  mare,  is  inadmissible,  uuIcks 
such  employ^  are  identified  as  the  ones  in 
charge  of  the  train  which  killed  the  mare. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  $  1599 ;   D6c.  Dig.  $  442.*] 

Error  from  Superior  Court,  Gilmer  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  T.  R.  Roberts  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Reversed. 

The  plaintifTs  blind  mare  was  grazing  in 
a  pasture  near  the  railroad,  and  just  at  this 
point  there  was  a  public  crossing  and  a  blow 
post.  The  plaintiff  knew  that  the  mare  was 
afraid  of  the  sound  of  an  engine  whistle,  and 
also  knew  there  was  an  open  ditch  in  the 
pasture.  About  150  yards  before  reaching 
the  blow  post  the  engineer  began  to  blow  his 
whistle,  and  he  continued  to  blow  it  until 
after  he  had  passed  the  blow  post  There  is 
also  evidence  in  the  record  (admitted  over  the 
defendant's  objection  that  it  was  irrelevant) 
that  on  other  occasions  the  defendant's  em- 
ployes had  unnecessarily  blown  the  whistles 
of  passing  engines  in  a  spirit  of  sport,  for 
the  purpose  of  frightening  the  plaintilTs 
raare:   but  these  employes  are  not  identified 


as  being  the  ones  in  diarge  of  the  train  on 
the  day  the  mare  was  killed.  So  far  as  the 
record  shows,  the  engineer  and  fireman  Id 
charge  of  the  engine  on  that  day  did  not  see 
the  mare,  and  did  not  know  that  she  was 
afraid  of  the  sound  of  the  whistle;  4)oth  of 
them  stating  that  they  had  never  blown  a 
whistle  for  the  purpose  of  frightening  the 
mare,  and  that  on  .the  day  in  question  the 
usual  blow  post  signal,  to  wit,  two  long  and 
two  short  blows,  was  given.  The  mare  be- 
came frightened,  and  ran  into  the  open  ditch, 
and  broke  her  leg,  making  it  necessary  that 
she  be  killed.  The  plaintiff  sued  the  railroad 
company  for  $50,  and  recovered  a  verdict  for 
$40.  The  company  complains  of  the  over- 
ruling of  its  certiorarL 

Tye,  Peoples  ft  Jordan,  A.  H.  Burtz,  and 

D.  W.  Blair,  for  plaintiff  in  error.  A.  N.  Ed- 
wards and  J.  E.  Mozley,  for  defendant  in  er- 
ror. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  1.  The  only  possible  theory  upon 
which  it  could  be  contended  that  the  blowing 
of  the  whistle  was  either  unusual  or  unnec- 
essary is  that  the  engineer  began  to  blow 
about  150  yards  before  he  reached  the  blow 
post  We  do  not  think,  under  the  circum- 
stances of  this  case,  it  could  be  said  that  this 
was  such  a  negligent  and  proximate  cause  of 
the  mare's  injury  as  would  subject  the  rail- 
road to  liability.  The  engineer  had  a  per- 
fect legal  right  to  obey  the  blow  post  law,  it 
was  his  duty  to  obey  it,  and  In  doing  so  it 
was  not  incumbent  on  him  to  wait  until  he 
was  exactly  opposite  the  blow  post  He  did 
not  see  the  plaintifTs  mare,  and  there  is  no 
evidence  that  he  continued  to  blow  after  he 
became  aware  of  her  presence  and  her  fright 
Under  these  circumstances  the  railroad  is  not 
liable.  Southern  Ry.  Co.  v.  Puryear,  2  Ga. 
App.  77,  58  S.  E.  306;  Southern  Ry.  C3o.  v. 
Flynt,  2  Ga.  App.  163,  58  S.  B.  374 ;  Whlsten- 
ant  V.  Southern  States  Cement  Co.,  2  Ga. 
App.  508,  50  S.  E.  920;  Macon,  Dublin  ft 
Sav.  R.  Ck).  V.  Wood,  3  Ga.  App.  197,  59  S. 

E.  595 ;  Barton  v.  Southern  Ry.  Co.,  132  Ga. 
841  (2),  844,  64  S.  E.  1079,  22  L.  R.  A.  (N.  S.) 
915.  The  plaintiff's  own  act  in  placing  a 
blind  horse,  which  he  knew  to  be  afraid  of 
the  sound  of  a  whistle,  in  a  pasture  through 
which  ran  an  open  ditch,  and  at  a  point 
where  he  knew  the  railroad  was  required  by 
law  to  signal  a  public  crossing,  was  in  the 
eye  of  the  law  as  much  the  proximate  cause 
of  the  injury  to  the  mare  as  the  act  of  the 
engineer  of  which  the  plaintiff  complains.  In 
the  natural  order  of  things,  the  act  of  the 
plaintiff  was  more  likely  to  result  in  injury 
to  the  mare  than  was  the  act  of  the  engineer. 
The  plaintiff  ought  to  have  foreseen  that  the 
very  thing  which  did  happen  wonld  happen^ 
On  the  other  hand,  the  engineer  conld  hardly 
be  expected  to  foresee  that  his  act  In  blow- 


*For  otber  cftsea  see  came  topic  and  secUon  NUMBER  la  Deo.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indezc 
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ing  the  whistle  would  cause  a  blind  horse  to 
run  Into  a  ditch  and  inflict  on  itself  injuries 
making  it  necessary  to  kill  it  But,  'be  that 
as  it  may,  we  are  of  the  opinion  that  the 
case  is  controlled  by  the  decisions  cited  aboYe, 
and  that  the  verdict  is  contrary  to  law  and 
without  evidence  to  support  it 

2.  The  plaintiff  sought  to  prove  that  the 
engineer  blew  his  whistle  for  the  express  pur- 
pose of  frightening  the  mare.  He  and  bis 
witnesses  testified  that  on  other  occasions 
previous  to  the  time  of  the  accident  the  em- 
ployes of  the  railroad  had  unnecessarily 
blown  Ihe  whistles  of  engines  while  passing 
this  point,  for  the  express  purpose  of  fright- 
ening the  mare  and  annoying  the  plaintiff. 
The  employes  to  whom  this  -evidence  related 
were  not  Identified  as  being  the  ones  in  charge 
of  the  engine  on  the  day  the  accident  hap- 
penedt  and  therefore  the  evidence  should  have 
been  rejected,  on  the  ground  that  It  was  ir- 
relevant The  fact  that  one  servant  of  the 
defendant  did  a  certain  thing  is  not  legal 
proof,  or  even  a  relevant  legal  circumstance 
tending  to  show,  that  another  servant  did  a 
similar  thing  at  a  different  time.  The  trial 
court  therefore,  erred  in  admitting  this  evi- 
dence over  the  objection  that  it  was  irrele- 
vant 

Judgment  reversed. 

SSSSSS5KSSIB 

(T  Ga.  App.  589) 

CONNBRAT  v.  CITY  OF  ATLANTA. 

(No.  2,410.) 

(Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(SyUabug  ly  the  Cawrt.) 

1.  (Contempt  ((  20*)  —  Disobedience  of  Ob- 
OBKS— Refusal  to  Appear  fob  Tbial  fob 
VioLATioK  OF  City  Ordinance. 

Where  one  is  summoned  to  appear  before 
the  recorder  of  the  city  of  Atlanta  to  answer 
for  an  alleged  violation  of  a  city  ordinance  and 
fails  to  appear  In  obedience  to  the  summons,  or 
where  he  does  appear  and  his  case  is  postponed 
to  a  future  day,  and  he  is  ordered  by  the  re- 
corder to  appear  on  the  day  to  which  the  case 
has  been  postponed,  and  he  refuses  and  fails 
to  appear,  either  in  obedience  to  the  summons 
or  in  obedience  to  the  order  of  the  court,  he  may 
be  adjudged  guilty  of  contempt  and  punished 
aocordingTy. 

£Ed.   Note.— For  other  cases,  see   Ck>ntempt, 
Cent  Dig.  H  58-62 ;   Dec.  Dig.  §  20.*] 

(Additional  £fWto5iM  by  Editorial  Staff.) 

2.  Contempt  (|  35*)— Jubisdiction  to  Pun- 
ish •—  AUTHOBITY     of     RECOBDEB    OF    CiTT 

Court. 

Under  C»v.  CMe  1895,  S  4043.  establishing 
the  mayor's  court  of  the  city  of  Atlanta  as  an 
inferior  court  and  section  4046,  providing  that 
the  several  courts  of  the  state  shall  have  power 
to  inflict  punishment  for  contempt,  a  recorder 
of  such  mayor's  oourt  had  authority  to  punish 
for  contempt  disobedience  of  his  order  tor  de- 
fendant to  appear  to  answer  a  charge  against 
him  for  violating  an  ordinance  of  the  city. 

[Ed.   Note.— For  other  cases,   see  Contempt, 
CenL  Dig.  8§  105,  106;    Dec.  Dig.  S  35.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  W.  D.  Ellis,  Judge. 


R.  V.  Connerat  was  convicted  of  contempt 
before  the  city  court  of  Atlanta.  From  an 
order  dismissing  certiorari  to  the  superior 
court,  he  brings  error.    Affirmed. 

Anderson,  Felder,  Rountree  &  Wilson  and 
R.  P.  King,  for  plaintilf  in  error.  J.  L.  May- 
son  and  W.  D.  Ellis,  Jr.,  for  defendant  in  er- 
ror. 

HILL,  O.  J.  The  plaintiff  in  error  appear- 
ed before  the  recorder  of  the  city  of  Atlanta, 
to  answer  a  charge  against  him  for  violating 
the  automobile  ordinance  of  the  city.  He 
asked  that  his  case  be  continued,  in  order 
that  he  might  procure  nec^sary  evidence 
for  his  defense,  and  the  recorder  postponed 
the  hearing  of  the  case  until  September  2lBt 
Plalntifl  in  error  then  stated  to  the  recorder 
that  on  that  day  he  could  not  be  present,  as 
he  was  a  traveling  man  and  it  would  be 
inconvenient  for  him  to  be  in  the  city  then, 
and  he  was  informed  by  the  recorder  that 
if  he  was  not  present  that  day  he  would  be 
in  contempt.  He  did  not  appear  on  the  day 
to  which  his  case  had  been  postponed.  Sub- 
sequently he  appeared  before  the  recorder 
and  was  acquitted  on  tl^e  charge  of  violat- 
ing the  automobile  ordinance.  A  case  was 
then  made  against  him  for  contempt  because 
of  his  failure  to  appear  on  September  2l8t, 
the  day  to  which  his  case  had  been  post- 
poned, in  obedience  to  the  order  of  the  re- 
corder, and  he  was  adjudged  guilty  of  con- 
tempt. He  filed  a  petition  for  a  writ  of  cer- 
tiorari, which  was  sanctioned.  The  judge  of 
the  superior  court  dismissed  the  certiorari, 
and  this  Judgment  is  assigned  as  error. 

It  is  insisted  that  under  the  facts  the  re- 
corder had  no  authority  to  punish  for  con- 
tempt; that  the  failure  of  the  defendant  to 
appear  and  answer  to  the  criminal  charge 
subjected  him  only  to  a  forfeiture  of  hla 
bond  or  recognizance,  or  to  arrest,  but  in  no 
event  was  such  failure  a  proper  legal  basis 
for  contempt  proceedings.  The  charter  of 
the  city  of  Atlanta  provides  that  the  mayor 
and  genera]  council  shall  have  express  au- 
thority to  compel  the  attendance  of  parties 
and  witnesses  before  the  mayor's  court  to 
answer  for  alleged  violations  of  municipal  or- 
dinances, and  to  pass  all  ordinances  neces- 
sary to  carry  these  provisions  into  effect 
City  0)de  of  Atlanta,  §§  21,  211.  And  under 
the  charter  of  the  city  of  Atlanta  the  au- 
thority conferred  upon  the  mayor  and  gen- 
eral council  is  conferred  upon  the  recorder. 
Id.  (  198.  Under  these  charter  provlsioois 
the  following  ordinances  were  passed :  "Any 
person  summoned  as  aforesaid  who  shall  fall, 
neglect,  or  refuse  to  appear,  or  to  render  a 
satisfactory  showing  for  such  failure,  neg- 
lect or  refusal  to  appear  and  answer  the 
charge  specified,  may  be  fined  in  a  sum  not 
exceeding  $100,  and  the  cause  continued  to 
such  tlmo  as  the  court  may  direct,  and  the 
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court  shall  Issne  an  order  requiring  the  chief, 
or  other  member  of  the  police  force,  to  arrest 
said  ofTender,  and  bring  him  or  her  before 
the  court  to  answer  said  contempt,"  etc 
Id.  (  1768.  Also:  "Any  person  who  during 
the  sitting  of  the  police  court,  or  during  a 
session  of  the  general  council  or  board  of 
aldermen,  shall  be  guilty  of  a  contempt  of 
court  or  of  council,  or  refuses  to  abide  by  any 
sentence  or  order  of  said  court  or  council 
aforesaid,  shall  be  fined,"  etc.     Id.  $  1777. 

It  would  seem  that  these  ordinances,  adopt- 
ed under  authority  conferred  by  the  charter, 
authorize  the  recorder  to  punish  for  con- 
tempt any  person  who  refuses  to  appear  be- 
fore the  court  in  obedience  to  the  summons, 
or  yoluntarily  appears  and  then  refuses  to 
obey  any  order  or  judgment  of  the  recorder 
passed  in  his  case.  We  think  the  city  of  At- 
lanta, acting  through  its  police  officers,  has 
authority  to  arrest  one  charged  with  a  vio- 
lation of  an  ordinance  of  the  city  and  require 
him  to  give  bond  to  appear  before  the  re- 
corder and  answer  such  charge,  and  on  his 
failure  to  give  such  appearance  bond  to  hold 
him  in  custody  for  that  purpose;  or  the 
arresting  officer,  or  the  officer  who  makes  a 
case  against  the  person,  can  give  him  a 
summons  to  appear  before  the  recorder  to 
answer  the  charge.  If  the  latter  plan  is 
adopted,  and  the  person  so  notified  to  ap- 
pear before  the  recorder  fails  to  obey,  the 
recorder  would  be  authorized  to  punish  for 
contempt  for  his  not  appearing  in  obedience 
to  the  summons.  In  the  present  case  it  does 
not  appear  from  the  evidence  whether  the 
plaintiff  in  error  was  served  with  a  summons 
when  the  case  was  made  against  him  or  not ; 
but  it  is  shown  that  he  did  in  fact  appear  be- 
fore the  recorder  for  the  purpose  of  answer- 
ing the  charge  of  violating  the  automobile 
ordinance  of  the  city,  and  that  on  that  day, 
on  his  own  motion,  the  case  was  postponed, 
and  he  was  ordered  to  be  in  oourt  on  ^  the  day 
to  which  his  case  had  been  postponed.  He 
disobeyed  this  order  of  the  court,  whether 
willfully  or  not,  or  by  advice  of  his  counsel, 
makes  no  difference.  His  excuse  for  dis- 
obedience was  not  satisfactory  to  the  record- 
er, and  this  court  will  not  undertake  to  re- 
view the  discretion  of  the  recorder  on  that 
subject. 

This  is  not  a  case  where  the  defendant  is 
under  bond  or  personal  recognizance  to  ap- 
pear, but  a  case  where  the  defendant  was 
before  the  court  and  his  case  was  postponed, 
and  he  was  then  ordered  by  the  recorder  to 
appear  on  the  day  to  which  his  case  had  been 
postponed.  The  court  had  the  right  to  pass 
the  order.  In  fact,  it  was  done  at  the  re- 
quest of  the  defendant  himself.  It  was  the 
duty  of  the  defendant  to  obey  the  order,  and 
his  disobedience  subjected  him  to  be  dealt 
with  for  contempt,  under  the  language  of 
the  ordinances  above  quoted.  Even  if  these 
ordinances   did    not   confer   this    authority 


upon  the  recorder,  the  general  law  of  tti« 
state  would  have  given  him  such  authority. 
It  has  been  held  by  the  Supreme  C6urt  that 
the  mayor's  court  of  the  city  of  Atlanta  is 
one  of  the  inferior  courts  established  by 
law  and  referred  to  in  section  4043  of  the 
Civil  Code  of  1895.  Swafford  v.  Berrong, 
84  Ga.  65,  10  S.  E.  593.  Every  court  in  this 
state  has  power  to  compel  obedience  to  its 
judgments,  orders,  and  provisions.  And  sec- 
tion 4046  of  the  Civil  Code  provides  that 
the  several  courts  of  this  state  shall  have 
power  to  infiict  summary  punishment  for 
contempt  of  court,  for  disobedience 'or  re- 
sistance by  any  officer  of  court,  party,  juror, 
witness,  or  other  person  or  persons,  to  any 
lawful  writ,  process,  order,  rule,  decree,  or 
command  of  said  courts. 
•  We  think  that  the  recorder,  therefore,  un- 
der the  facts  of  this  case,  was  authorized  to 
punish  for  contempt  of  court  the  disobedi- 
ence of  the  defendant  to  his  order  or  com- 
mand to  appear  in  court  to  answer  the  charge 
against  him  on  the  day  to  which  his  case  had 
been  postponed,  both  under  the  ordinances  of 
the  city  and  under  the  general  law  relating 
to  the  subject. 
Judgment  affirmed. 

(7  Ga.  App.  «i«) 
BATTLE  V.  STATE.     (No.  2,486.) 
(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(Syllahut  hy  the  Court,) 

1.  Larceny  (8  55*)— Labceny  After  Trust- 

As  to  the  element  of  trust,  this  case  is  fully 
controlled  by  the  decision  of  this  court  in  Ha- 
good  V.  State,  5  Ga.  App.  80,  62  S.  B.  641, 
sixth  division  of  tlie  opinion,  and  cases  there 
cited,  and  it  does  not  affirmatively  appear  that 
the  contentions  of  the  state  and  the  defendant 
were  not  fairly  and  fully  submitted  to  the  j[ur7 
in  the  charge  of  tiie  court  under  the  allegations 
of  ttie  indictment  and  the  evidence  In  support 
thereof. 

[Ed.  Note.*— For  other  cases,  see  Larceny* 
Cent.  Dig.  §  164 ;   Dec.  Dig.  S  5o.«l 

2.  Review  on  Appeal. 

No  material  error  of  law  was  committed 
by  the  court  in  the  trial  of  the  case,  and  the 
verdict  is  supported  by  the  evidence. 

EJrror  from  Superior  Court,  Worth  (}oun- 
ty;   Frank  Park,  Judge. 

J.  N.  Battie  was  convicted  of  larceny  af^ 
er  trust,  and  brings  error.    Affirmed. 

Claude  Pay  ton  and  C.  B.  Hay,  for  plaintiff 
in  error.    W.  E.  Wooten,  SoL  Cren.,  fw  the 

State. 

HILL,  C  J.  The  plaintiff  in  error  and 
four  other  persons  were  trustees  of  what 
was  known  as  Charity  Grove  School  in  the 
county  of  Worth.  They  employed  a  teadier, 
to  be  paid  $20  a  month  and  her  board.  There 
was  some  delay  in  getting  the  money  from 
the  county  school  commissioner  to  pay  the 
teacher,  and  the  trustees  among  themselves 
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agreed  that  they  would  themsdvea  advance 
her  one  month's  pay,  and  also  agreed  that, 
if  they  collected  the  money  afterwards  from 
the  county  school  commlsBloner,  they  would 
appropriate  the  money  for  the  purpose  of  the 
school  for  the  next  month.  The  understand- 
ing anM>ng  themselves  was  that  whichever 
one  of  the  trustees  first  saw  the  county  school 
commissioner  should  collect  the  money  from 
him,  and  that  when  the  money  was  collect- 
ed from  the  county  school  commissioner  it 
should  be  paid  to  the  board  of  trustees,  to 
be  used  for  school  purposes.  The  plaintiff 
in  error  secured  from  the  teacher  a  receipt 
for  the  month's  pay  of  $25,  and  with  this  re- 
ceipt as  a  voucher  collected  from  the  coun- 
ty school  commissioner  the  $25.  After  he 
had  collected  the  money  on  this  voucher  from 
the  county  school  commissioner,  he  refused 
to  p&j\  it  over  on  demand  to  the  trustees  to 
be  used  for  school  purposes,  and  set  up  an 
individual  claim  to  the  entire  amount  in  his 
hands  which  he  had  collected  as  aforesaid. 
He  was  indicted  for  larceny  after  trust ;  the 
allegations  in  the  indictment  as  to  the  trust 
being  that  he  was  Intrusted  with  the  money 
by  the  other  four  trustees  of  the  Charity 
Grove  School  for  the  purpose  of  applying  it 
for  the  use  and  benefit  of  said  Charity  Grove 
School,  but,  after  having  been  so  intrusted 
for  the  purposes  aforesaid,  he  fraudulently 
converted  the  money  to  his  own  use.  The 
foregoing  is  a  condensed  statement  of  the  un- 
controverted  evidence. 

It  is  insisted  that  there  was  a  variance 
between  the  allegations  of  the  indictment 
and  the  proof.  We  do  not  thlnlc  so.  We 
think  the  element  of  trust  is  fully  controlled 
by  the  decision  of  tiiis  court  in  the  case  of 
Hagood  V.  State,  5  Ga.  App.  80,  62  S.  E.  641, 
sixth  division  of  the  opinion,  and  cases  there 
cited.  The  money  was  not  intrusted  to  the 
defendant  byi  the  teacher,  for  she  had  been 
paid  by  the  Individual  trustees;  but  he  sim- 
ply secured  from  her  a  voucher  to  enable 
liim  to  get  the  money  from  the  county  school 
commissioner,  and  the  county  school  com- 
missioner did  not  intrust  him  with  the  ihon- 
ey  for  any  purpose.  He  simply  paid  the 
voucher  which  was  presented  to  him.  The 
trust  was  reposed  in  him  by  the  other  indi- 
vidual trustees,  and,  if  these  trustees  had  not 
individually  advanced  the  money  to  the  teach- 
er, thej)  could  not  have  charged  another  one 
of  the  trustees  with  larceny  after  trust  with 
reference  to  the  money,  for  his  possession 
of  the  money  was  by  the  same  authority  as 
theirs  would  have  been;  but  In  this  case  the 
facts  are  that  these  trustees  as  individuals 
advanced  the  money  to  the  teacher,  and  had 
made  an  agreement  among  themselves  that 
whichever  one  of  them  collected  the  money 
from  the  school  commissioner  should  deliver 
it  to  the  trustees,  to  be  used  for  the  use  and 
benefit  of  the  school.  The  money  paid  by  the 
county  school  commissioner  to  the  defendant 


was  lustly  due  to -the  trustees  to  reimburse 
them  for  the  advance  which  they  had  made 
to  pay  the  teacher's  salary;  but  they  had 
agreed  not  to  reimburse  themselves,  but  to 
use  the  money  still  further  for  the  benefit  of 
the  school.  We  think  that»  when  the  defend- 
ant collected  the  money  on  the  check  of  the 
school  commissioner,  immediately  upon  its 
receipt  a  trust  relation  arose  between  him 
and  the  other  trustees,  who  had  advanced 
the  money  to  i>ay  the  teacher,  and  who  had 
agreed  that  the  money,  when  so  collected, 
should  be  used  for  the  use  and  benefit  of  the 
school;  and  if,  after  collecting  the  money, 
the  defendant  fraudulently  converted  It  to 
his  own  use  and  refused  to  pay  it  over  to  the 
trustees,  he  was  guilty  of  the  offense  of  lar- 
ceny after  trust  He  set  up  a  claim  of  right 
to  the  fund  which  he  had  collected  from  the 
school  commissioner.  Whether  this  was  a 
bona  fide  claim,  or  one  made  merely  for  the 
purpose  of  covering  up  a  fraudulent  conver- 
sion of  the  money  to  his  own  use,  was  a 
question  of  fact  to  be  decided  by  the  Jury, 
and  we  cannot  say  that  their  verdict  is  un- 
supported by  the  evidence. 

The  plaintiff  in  error  contends  that  the 
court,  in  charging  the  jury,  did  not  fairly 
present  his  contentions.  No  request  to  charge 
Vas  made,  and  as  he  made  no  statement  and 
introduced  no  evidence,  it  does  not  appear 
what  were  his  contentions,  except  the  expla- 
nation of  his  retention  of  the  money  which 
he  made  to  his  associates  when  they  made  a 
demand  on  him  for  the  money.  We  think 
the  charge  of  the  court,  considered  as  a  whole, 
fairly  submitted  to  the  Jury,  not  only  the 
contentions  of  the  state  as  disclosed  by  the 
allegations  of  the  Indictment  and  the  proof 
submitted  In  support  thereof,  but  also  sub- 
mitted fairly  all  the  contentions  of  the  de- 
fendant which  could  legitimately  follow  his 
plea  of  not  guilty.  No  error  of  law  appears 
to  have  been  committed  on  the  trial,  and  the 
evidence  seems  to  support  the  verdict 

Judgment  aflArmed. 


(7  Ga.  App.  570) 
HOLMES  V.  STATE.     (No.  2,310.) 
(Court  of  Appeals  of  Georgia.     April  6,  1910.^ 

(Syllabus  by  the  Court,) 

1,  Sufficiency  of  Evidence. 

•  Both  the  venae  and  the  fact  that  the  offense 
charged  was  committed  within  the  statute  of 
limitations  were  proved  directly  and  circum- 
stantially. 

2.  Criminal  Law  (§  720*) —Trial  — Argu- 
ments OF  Counsel. 

Counsel  has  the  right  in  argument  to  draw 
such  inferences  as  he  may  see  fit  from  the  evi- 
dence adduced ;  and,  provided  these  inferences 
are  properly  sustainea  by  evidence,  it  is  not 
necessarjr  that  they  be  logical.  The  judge  did 
not  err  in  refusing  to  declare  a  mistrial,  nor 
iu  holding  that  state*s  counsel  had  a  right  to 
discuss  the  results  of  the  law,  nor  in  merely 
saying,  in  response  to  objection  by  the  defend- 
ant's counsel  to  the  argument  of  the  solicitor, 
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that  the  solicitor  shoald  confine  himself  to  the 
evidence. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §(  1670,  1671;  Dec  Dig.  | 
720.*] 

3.  Poisons  (S  9*)— Issues  and  PBoor— Sbpa- 

BATE  Acts. 

In  a  prosecution  for  misdemeanor,  the 
charge  being  that  tlie  defendant  violated  the 
statute  forbidding  the  sale  or  furnishing  of 
cocaine,  the  state  mav  prove  as  many  separate 
sales  as  it  can,  provided  such  sale  or  furnish- 
ing occurred  within  two  years  before  the  filing 
of  the  accusation. 

[Bd.  Note.— For  other  cases,  see  Poisons,  Dec 
Dfg.  S  9.*] 

4.   SUFFICIENCT  OF  EVIDENCE. 

The  evidence  demanded  the  verdict  of  guilty, 
and  minor  errors  would  not  authorize  the  grant 
of  a  new  trial. 

Error  from  City  Court  of  Richmond  Coun- 
ty;  W.  F.  Eve,  Judge. 

Clarence  Holmes  was  convicted  of  a  mis- 
demeanor, and  brings  error.    Afilrmed. 

Isaac  S.  Peebles,  Jr.,  Jno.  J.  Foster,  and 
Louis  Brooks,  for  plaintiff  In  error.  J.  O. 
C.  Black,  Sol.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 


(7  Ga.  App.  673) 

HARNAGE  et  al.  v.  STATE.    (No.  2368.) 
(Court  of  Appeals  of  Georgia.    April  6^  1910.) 

(8yllabu9  hy  the  Court  J 

1.  Criminal  Law  (8  1109*)— Biix  of  Excep- 
tions—Dismissal. 

Where  the  bill  of  exceptions  contains  a 
recital  that  it  was  tendered  within  the  time 
prescribed  by  law,  the  writ  of  error  will  not 
be  dismissed,  although  it  appears  that  the  judge 
did  not  sign  and  certify  the  same  within  the 
statutory  period,  unless  it  be  made  to  appear 
that  his  failure  so  to  sign  and  certify  was  be- 
cause of  some  act  of  the  plaintiff  or  his  coun- 
sel. Acts  1890,  p.  45;  Moore  v.  Kelley  & 
Jones  O).,  100  Ga.  799,  85  S.  B.  168. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  1109.*] 

2.  Cbiminal  Law  ((  1015*)— Joint  Writ  of 
Ebrob— When  Allowed. 

Where  two  defendants  are  jointly  indicted 
and  are  jointly  tried,  and  their  joint  motion 
for  a  new  trial  is  overruled,  a  joint  writ  of 
error  from  the  judgment  overruling  the  motion 
for  a  new  trial  can  properly  be  sued  out  to  this 
court 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  1015.*] 

3.  Jury  (S  90*)^riminal  Law  (I  1166%*)— 
Competency— Withdrawal  of  Jx7bor. 

A  juror  who  is  first  cousin  of  the  wife 
of  the  prosecutor,  the  wife  being  then  dead,  is 
a  competent  juror.  Oneal  v.  State,  47  Ga. 
230 ;  Patterson  v.  Collier,  75  Ga.  419.  58  Am. 
Rep.  472.  It  is  not.  however,  reversible  error 
for  the  court  to  withdraw  the  juror  from  the 
panel  because  of  such  relationship  and  substi- 
tute another  before  the  jury  is  stricken  and 
sworn. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Pi^.  «  4i:^-41S  4*22:  TVr.  Dig.  §  95  ;♦  Crim- 
inal Law,  Dec.  Di?r.  ^  lioni/^.*] 


4.  Criminal  Law  (S  368*)— ETvidkncb— (Excla- 
mation of  Bystander. 

An  exclamation  of  a  bystander,  who  saw 
the  commission  of  the  alleged  offense,  may  in 
some  cases  be  admissible  as  a  part  of  the  res 
gestae;  but  the  statement  of  the  bystander  in 
this  case  w^as  not  admissible,  because  it  was 
an  opinion  or  conclusion  of  the  witness. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  I  368.*3 

5.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict. 

Error  from  City  Court  of  Nashville;  W. 
D.  Buie,  Judge. 

J.  M.  Hamage  and  others  were  convicted 
of  a  criminal  <^ense,  and  bring  error.  Af- 
firmed. 

W.  G.  Harrison,  for  plaintiffs  in  error.  J. 
H.  Gary,  Sol.,  and  Hendricks  &  Christian* 
for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(7  Qa.  App.  563> 

WALLACE  V.   SOUTHERN  EXPRESS  (X). 

(No.  2,277.) 

(Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(8yllabu9  hy  the  CoitrtJ 

1.  Abatement  and  Revival  (|  3*)— Objec- 
tions TO  Jurisdiction— Deuurrer. 

Lack  of  jurisdiction  may  be  taken  advan- 
tage of  by  demurrer,  where  it  appears  on  the 
face  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  7-17;  Dec  Dig.  } 
3.*] 

2.  Corporations  (|  606*)— Action  for  Libel 
—Venue. 

A  resident  corporation  is  suable  for  libel 
only  in  the  county  of  its  principal  office  or  in 
the  oounty  of  the  puhlication  of  the  libel. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
C^nt.  Dig.  U  1935-1939,  1942-1946;  Dec.  Dig. 
i  603.»] 

8.  Evidence  (|  22*)— Judicial  Notice. 

The  court  will  take  judicial  cognizance 
that  the  principal  office  of  the   Southern  Ex- 

{>res8  Ompany  is  not  in  the  county  of  Glynn 
n  this  state. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Dec  Dig.  (  22.*] 

.   Error  from  City  Ck>urt  of  Brunswick;  D. 
W.  Krauss,  Judge. 

Action  by  B.  S.  Wallace  against  the  South- 
ern Express  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Affirmed* 
with  directions. 

J.  T.  Powell  and  Bhmest  Dart,  for  plain- 
tiff in  error.  Bennet,  Twitty  &  Reese  and 
J.  W.  Bennet,  for  defendant  in  error. 

POWELL*  J.  The  plaintiff  sued  the  South- 
em  Express  Ck>mpany,  alleging  that  he  bad 
been  injured  by  a  libel  mailed  by  the  agent 
of  the  express  company  at  Brunswick,  Ga.^ 
to  a  person  in  Gainesville,  Ga.;  that  the  per- 
son in  Gainesville  turned  it  over  to  the  agent 
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of  the  express  company  there,  who  in  turn 
exhibited  It  to  other  persons  and  then  re- 
mailed  It  to  the  agent  who  had  written  it 
Suit  was  instituted  at  Brunswick.  The  prin- 
cipal office  of  the  Southern  Express  Com- 
pany, which  is  a  domestic  corporation,  is  not 
In  Brunswick,  or  in  Glynn  county,  where 
Brunswick  is  located,  but  is  in  Augusta,  in 
Richmond  county.  The  court  takes  Judicial 
cognizance  of  this. 

The  writing  of  libelous  matter  is  not  ac- 
tionable. It  Is  the  publication  that  consti- 
tutes the  wrong.  The  publication  in  this 
case  took  place  In  Hall  county.  Even  If  some 
outsider  repeated  the  defamation  elsewhere, 
this  would  .not  change  the  principle.  See 
Burdick,  Torts  (2d  Ed.)  298.  The  plahitlff 
gained  nothing  from  the  statement  that  the 
alleged  defamatory  matter  was  afterward 
mailed  back  to  its  original  writer  at  Bruns- 
wick. Certainly  it  could  not  be  considered 
as  publication  of  libel  to  recommunlcate  it 
by  merely  mailing  it  back  to  the  person  who 
originally  uttered  it 

The  court  should  have  dismissed  the  action 
on  the  demurrer  raising  the  question  of  Ju- 
risdiction and  not  on  the  other  grounds.  In- 
'  deed,  the  consideration  of  the  other  matters 
<the  Jurisdiction  being  wanting)  was  not 
properly  before  the  trial  court,  and  is  not 
properly  before  us.  The  defendant  was  not 
•entitled  to  a  Judgment  concluding  the  mer- 
its of  the  case,  but  was  entitled  to  a  Judg- 
ment dismissing  the  case  for  want  of  Juris- 
diction. Direction  is  given  that  the  Judg- 
ment in  the  city  court  be  amended  accord- 
ingly. 

Judgment  affirmed,  with  direction. 


•(7  Ga,  App.  eiO) 

POUGH    V.    STATB.      (No.   2,474.) 

<Court  of  Appeals  of  Georgia.     April  d,  1910.) 

(Syllahus  hy  the  Court,) 

1.  Criminal  Law  (§  935*)— New  Triai/-Rb- 

rusAi^ 

The  evidence  authorised  the  verdict,  and, 
-as  no  error  of  law  is  complained  of,  there  was 
no  error  in  refusing  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  $  935.*] 

-2.  Seduction  (9  46*)— Evidence. 

The  evidence  of  the  prosecatriz  is  not  nat- 
urally or  reasonably  subject  to  any  other  in- 
ference tnan  that  the  female  yielded  to  the  solici- 
tation for  sexual  intercourse  by  reason  of  per- 
•suasion  enforced  by  the  existence  of  a  pending 
engagement  to  marry  her. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Dec  Dig.  {  45.*] 

EhTor  from  Superior  Court,  Spalding  Ck>un- 
iCy;   B.  J.  Reagan,  Judge. 

Frank  Pough  was  convicted  of  crime,  and 
^brings  error.    Affirmed. 

Robt.  T.  Daniel,  for  plaintiff  in  error.  J. 
W.  Wise,  Sol.  Gen.,  for  the  State. 


RUSSELL,  J.  The  contention  of  the  learn- 
ed counsel  for  the  plaintiff  in  error  la  that 
the  finding  of  guilty  is  contrary  to  evidence 
and  contrary  to  law,  because  there  was  no 
evidence  of  any  persuasion  by  reason  of 
which  the  unmarried  female  was  induced  to 
yield  to  the  lustful  embraces  of  the  seducer. 
He  contends  that  this  case  is  controlled  by 
the  ruling  in  Disharoon  v.  State,  95  Ga.  851, 
22  S.  E.  098,  Cherry  v.  State,  112  Ga.  871,  38 
S.  E.  341,  and  O'Neill  v.  State,  85  Ga.  3S3,  11 
S.  E.  856,  in  each  of  which  cases  it  was  held 
that,  if  a  single  woman  allows  an  unmarried 
man  to  have  intercourse  with  her  solely  be- 
cause of  a  promise  by  him  to  marry  her,  it 
would  be  merely  a  merltrlclous  transaction. 
In  such  cases  the  defendant  would  be  guilty 
of  fornication,  but  not  of  seduction. 

In  the  present  case,  if  the  evidence  showed 
nothing  more  than  that  the  female  consent- 
ed to  intercourse  in  consideration  of  a  prom- 
ise of  marriage,  we  would  unhesitatingly 
hold  that  the  prisoner  should  have  been 
granted  a  new  trial.  We  think,  however, 
that  this  inference  Is  not  authorized,  and,  on 
the  contrary,  it  is  clear  that  the  evidence  of 
the  prosecutrix  authorizes  the  Jury  to  infer 
that  the  consent  of  the  female  to  Intercourse 
was  due  to  persuasion,  rendered  effective  by 
reason  of  an  engagement  to  marry  which 
had  existed  for  two  years  before  the  defend- 
ant mentioned  the  subject  of  such  an  inter- 
course. While  the  prosecutrix  does  not  seem 
to  have  either  been  asked  or  to  have  an- 
swered the  question  as  to  whether  her  con- 
sent was  influenced  by  her  affection  and  nat- 
ural confidence  In  her  betrothed,  still  as  there 
was  an  existing  engagement,  and  as  the 
promise  of  marriage  was  repeated  as  an  evi- 
dence of  good  faith,  we  cannot  say  that  the 
jury  was  not  authorized  to  find,  by  reason- 
able deduction  from  the  uncontradicted  evi- 
dence of  an  engagement,  that  it  was  not  the 
mere  promise  to  marry,  but  more  especially 
the  love  and  confidence  of  the  injured  fe- 
male, which  Induced  her  to  yield  her  virtue. 
The  testimony  of  the  prosecutrix  is  unusual- 
ly brief  for  a  case  of  this  character;  but 
after  testifying  that  she  was  engaged  to  the 
defendant,  and  that  he  persuaded  her  to  let 
him  take  liberties  with  her  after  they  were 
engaged  to  be  married,  she  says:  **At  the  time 
he  first  had  intercourse  with  me,  he  said  he 
was  going  to  marry  me  anyway,  and  I  would 
be  his  wife,  and  it  would  be  all  right" 

The  social  standing  of  the  prosecutrix  may 
be  very  humble;  but  she  is  only  17  years  of 
age,  and  It  is  not  necessary  for  the  evidence 
to  have  been  fuller  to  have  authorized  the 
inference  from  the  circumstance  under  which 
the  statement  of  the  seducer  that  she  would 
be  his  wife  anyway,  was  made,  that  the 
sexual  intercourse  was  accomplished,  not  so 
much  because  of  the  promise  of  marriage, 
but  on  account  of  the  confidence  which  had 
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been  created  by  reason  of  the  protestattons 
of  affection,  antedating  the  engagement  to 
marry.  The  defendant  while  stating  that  he 
had  never  had  sexual  Intercourse  with  the 
girl,  admitted  that  he  had  gone  with  her; 
and  he  was  silent  upon  the  subject  of  the  en- 
gagement, neither  expressly  nor  impliedly 
denying  it. 
Judgment  affirmed. 


(7  Gft.  App.  622) 

CLEVE:L«AND  y.  state.    (No.  2,493.) 
(Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(Syllabus  hy  the  Court,) 

1.  Cbihinal  Law  (8  W5*)  —  New  Tbial  — 
Grounds— Sufficiency  of  Indictment. 
The  sufficiency  of  the  indictment  is  not  to 

be  brought  in  question  by  motion  for  a  new 

trial. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 

Cent.  Dig.  Si  2152-2158 ;   Dec  Dig.  i  915.*] 

*2,  Criminal  Law  (S  108*)— Venue— Failure 
TO  Support  Child. 

In  a  prosecution  under  section  114  of  the 
Penal  Code  of  1895,  as  amended  by  the  act  of 
1907  (Acts  lfK)7,  p.  57),  the  offense  of  abandon- 
ing one's  child  and  leaving  it  in  a  dependent 
condition  is  consummated,  and  in  the  legal  sense 
committed,  in  the  county  where  the  state  of 
the  child's  dependency  upon  others  begins,  on 
account  of  the  withdrawal  by  the  father  of  his 
presence  and  aid  in  the  way  of  support. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  108.*] 

Error  from  Superior  Court,  Floyd  County; 
Jno.  W.  Maddox,  Judge. 

J.  M.  Cleveland  was  conyicted  of  abandon- 
ing his  child,  and  brings  error.    Affirmed. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiff  in 
error.    John  W.  Bale,  Sol.  Gen.,  for  the  State. 

POWELL,  J.  We  will  elaborate  only  the 
proposition  announced  in  the  second  head- 
note.  The  defendant  put  his  wife  and  two 
minor  children  on  the  train  at  Gainesville, 
and  sent  them  to  Floyd  county,  promising  to 
join  them  in  a  short  time.  He  never  fulfilled 
bis  promise,  and  never  in  any  wise  there- 
after contributed  to  the  support  of  the  chil- 
dren, but  left  them  in  a  state  of  dependency. 
He  was  Indicted  in  Floyd  county.  The  point 
he  makes  is  that  he  should  have  been  indict- 
ed and  tried  in  Hall  county,  in  which  Gaines- 
ville is  located. 

In  Bennefield  v.  State,  80  Ga.  107,  4  S.  E. 
8G9,  it  was  held  that  where  a  father  sent  his 
wife  and  minor  child  into  another  county, 
and  failed  to  provide  for  the  child,  so  that  it 
became  dependent  and  destitute,  venue  was 
properly  laid  in  the  latter  county.  It  is  true 
that  this  decision  was  rendered  under  the 
statute  before  it  was  amended  by  the  act  of 
1907.  Nevertheless,  we  think  the  case  is  con- 
trolling in  principle.  Under  the  old  law  the 
crime  was  not  complete  until  the  father  had 
abandoned  his  child,  leaving  it  both  depend- 
ent and  destitute.    Under  the  law  as  amend- 


ed, it  is  sufficient  if  he  abandons  it  and  leaves 
it  dependent  The  state  of  dependency  is 
defined  in  the  act  mentioned  above,  thus: 
"All  children  thus  abandoned  by  the  father 
shall  be  considered  to  be  In  a  dependent  con- 
dition when  said  father  does  not  furnish 
sufficient  food  and  clothing  for  the  needs  of 
his  said  child."  There  is  nothing  in  the  evi- 
dence to  suggest  that  so  long  as  the  chil- 
dren remained  in  Hall  county  they  were  not 
properly  cared  for.  Their  state  of  depend- 
ency did  not  arise  until  after  they  had  been 
sent  to  Floyd  county  by  the  father.  For 
this  reason  his  crime  Is  to  be  considered  as 
having  been  committed  in  the  latter  county. 
It  was  there  it  became  complete,  though  one 
of  the  elements  of  the  crime — his  separation 
from  his  family — may  have  been  contemplat- 
ed and  carried  out  in  Hall  county. 

We  are  requested  to  certify  the  Bennefield 
Case  to  the  Supreme  Court,  in  order  that 
counsel  may  ask  that  court  to  review  it  and 
overrule  It  We  are  satisfied  with  the  cor- 
rectness of  the  Bennefield  Case,  and  there- 
fore decline  the  request  See,  also,  Brown  T. 
State,  122  Ga.  568,  50  S.  E.  378. 

Judgment  affirmed. 


(7  Ga.  App.  603) 
SANDERS  V.  STATE.     (No.  2,451.) 
(Court  of  Appeals  of  Georgia.     April  0,  1910.) 

(SyllahuM  hy  the  Court,) 

Cbimiital  Law  (§  036*)— New  Tbial— Sub- 
prise— Failure  TO  Ask  Continuance. 
A  new  trial  will  not  be  granted  because  a 
witness  swore  on  the  trial  to  a  fact  wholly  un- 
expected to  the  defendant  who  at  the  time 
knew  the  statement  was  false,  and  that  he 
could  80  prove  by  a  witness  whose  testimony  he 
could  have  piocured,  had  he  thought  such  proof 
was  necessary.  The  party  surprised  by  the 
statement  of  the  witness  should  have  moved  for 
a  continuance.  He  cannot  take  his  chances  of 
a  verdict  and  then  claim  a  surprise. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law» 
Cent  Dig.  (  2305;    Dec  Dig.  (  936.*] 

Error  from  City  CJourt  of  Hartwell;  W. 
L.  Hodges,  Judge. 

Earle  Sanders  was  convicted  of  unlawful- 
ly selling  intoxicating  liquors,  and  brings 
error.    Affirmed. 

A.  G.  &  Julian  McCurry,  for  plaintifT  in 
error.    J.  Rod  Skelton,  Sol.,  for  tbe  State. 

POWELL,  J.  Sanders  was  indicted  gen- 
erally for  tbe  unlawful  sale  of  intoxicating 
liquor.  Tbe  state*s  witness  swore  that  be 
had,  in  the  presence  of  two  others,  bought 
liquor  from  the  defendant  at  a  named  time 
and  place.  The  defendant  denied  it  merely 
by  his  statement.  He  made  no  motion  for 
continuance,  but  took  the  chance  of  obtain- 
ing an  acquittal.  After  conviction  he  sub- 
mitted the  affidavits  of  the  two  persons  nam- 
ed by  the  state's  witness,  and  they  swore 
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that  the  statement  made  by  the  state's  wit- 
ness was  not  true. 

It  is  insisted  that  this  is  newly  discovered 
testimony,  that  the  defendant  coiild  not  rea- 
sonably have  found  out  before  the  trial  what 
the  state's  witness  would  liave  sworn,  and 
that  the  interests  of  justice  require  a  new 
trial.  The  headnote  is  substantially  in  the 
same  language  as  the  headnote  announcing 
the  ruling  in  the  case  of  Beckford  v.  Ohip- 
man,  44  Ga.  543,  where  a  similar  proposition 
was  presented.  The  defendant  in  such  cases 
should  move  for  continuance,  notwithstand- 
ing the  trial  has  i>egun.  He  cannot  take 
chances  on  obtaining  an  acquittal  without 
reference  to  the  absent  testimony,  and  then 
ask  for  a  new  trial  on  account  of  it. 

Judgment  affirmed. 


<7  Oa.  App.  608) 

CLARK   V.    STATE.     (No.   2,468.) 

(Court  of  Appeals  of  Georgia.     April  6,  1910.) 
(8vllahu9  hy  the  Court.) 

1.   VOLURTABY   MAWSLAUQHTEB. 

Under  the  facts  of  tliis  case,  the  law  of  vol- 
untary manslaughter  was  not  applicable.  Gard- 
ner V.  State,  90  (5«  810  (3),  17  S.  E.  86,  85 
Am.  St.  Rep.  202. 

2.  Criminal  Law    (I   814*)— IwsTBucfTioNS— 

Alibi— Mistaken  identity. 

Where  the  defendant  relied  upon  the  fact 
of  mistaken  identity,  that  he  was  not  the  per- 
petrator of  the  crime,  and  was  not  present  at 
the  place  when  and  where  the  crime  was  com- 
mitted, although  near  by,  it  was  not  erroneous 
to  charge  the  theory  of  alibi,  although  it  was 
not  expressly  set  up  as  a  defense,  and  was  only 
incidentally  a  part  of  the  case.  Especially  was 
the  charge  of  alibi  harmless,  when  the  real  de- 
fense of  mistaken  identity  was  fully  and  clear- 
ly presented  to  the  jury  by  the  court  in  the 
instructions.  Harrison  v.  State,  83  Ga.  130,  9 
S.  B.  542. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  $  833 ;   Dec.  Dig.  S  814.*] 

8.  Homicide  (§  292*)— Assault  with  Intent 
TO   Kill— Instructions. 

Where  the  undisputed  evidence  showed  that 
the  felonious  assault  was  made  with  a  pistol, 
that  the  pistol  was  loaded  with  powder  and 
ball,  that  the  pistol  was  shot  at  the  prosecutor, 
and  the  ball  entered  a  box  near  him,  it  was  not 
error  for  the  court,  in  statln^r  the  circumstances 
illustrating  the  intent  to  kill,  to  use  the  ex- 
pression: **Wa8  it  a  deadly  weapon,  a  weapon 
with  which  death  could  be  produced?  Ana  if 
they  find  that  such  a  weapon  was  used,  was 
it  used  in  a  manner  calculated  to  produce 
death?" 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  (  292.*1 

4.  Criminal  Law  (|  566*)—Bvidencb— Suffi- 
ciency. 

Where  the  perpetration  of  the  crime  was 
admitted,  and  the  only  defense  made  was  that 
the  defendant  was  not  the  offender,  and  where 
the  defendant  was  positively  identified  by  four 
witnesses  as  the  guilty  party,  the  verdict  so 
finding  is  not  without  evidence  to  support  it, 
althous^h  many  other  witnesses  swear  tnat  they 
saw  the  person  commit  the  crime,  that  they 
knew  the  defendant  well,  and  that  It  was  not 
he,  but  another  person,  whom  they  described. 


but  did  not  name.    The  question  of  identity  was 

for  decision  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Ctent  Dig.  §§  1273-1275 ;    Dec.  Dig.  S  5G6.*1 

5.  Criminal  Law  (§  9SS*)  —  New  Trial  — 

Newly  Discovered  Evidence. 

The  alleged  newly  discovered  testimony 
was  both  cumulative  and  impeaching,  and  would 
not  probably  produce  a  different  verdict,  and 
was  therefore  an  insufficient  ground  for  an- 
other trial.  Pen.  Code  1«>5,  S  1061;  Parker 
V.  State,  3  Ga.  App.  337,  59  S.  E.  823 ;  Bunn 
V,  Hargraves,  3  Ga,  App.  518,  60  S.  E.  223. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §S  2306-2317;    Dec  Dig.  §  938.*] 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Josh  Clark  was  convicted  of  assault  with 
Intent  to  kill,  and  brings  error.    Affirmed. 

J.  A.  Hixon  and  L.  J.  Blalock,  tor  plaintiff 
In  error.  J.  R.  Williams,  Sol.  Gen.,  for  the 
State. 

HILL,  G.  J.    Judgment  affirmed. 


(7  Ga.  App.  613) 
DOWLING  V.  STATE.     (No.  2,479.) 
(Court  of  Appeals  of  Georgia.    April  6»  1910.) 

(Synahus  hy  the  Court,) 

1.  DiSOBDBRLT  CONnUCT  (S(  9,  II*)— PROFAN- 

ITT  IN  Presence  of  Female  —  Evidence — 

Question  for  Jury. 

On  the  trial  of  an  indictment  for  using, 
without  provocation,  vulgar,  obscene,  and  pro- 
fane language  in  the  presence  of  a  female,  ft  is 
Incumbent  upon  the  state  to  prove  that  the 
words  were  used  without  provocation ;  but 
where  the  state  shows  all  the  facts  and  cir- 
cumstances in  connection  with  the  use  of  the 
objectionable  words,  it  is  exclusively  for  the 
jury  to  determine  whether  they  were  used 
without  provocation. 

[Ed.   Note.— For  other  cases,  see  Disorderly 
Conduct,  Cent  Dig.  §§  le,  18;   Dec.  Dig.  S(  9, 

2.  Criminal  Law  (|  804*)— Trial— Instruo- 
TioNft— "Additional  Charge"— Reduction 
TO  Writing. 

On  the  trial  of  a  misdemeanor,  the  judge, 
in  compliance  with  a  timely  request  of  counsel, 
reduced  to  writing  his  charge  and  read  it  to 
the  jury,  who,  after  retiring  to  consider  of  their 
verdict,  returned  into  court  and  asked  the  judge 
if  they  were  authorized,  in  the  event  of  con- 
viction, to  recommend  mercy,  and  the  judge 
informed  them  orally  that  they  could  do  so  if 
they  wished,  but  that  such  recommendation 
would  have  no  legal  effect  and  would  not  be 
binding  on  the  court.  Held,  that  this  statement 
to  the  jury  was  not  an  ''additional  charge," 
within  the  meaning  of  section  1030,  Pen.  Code 
189.^.  and  the  judge  did  not  err  in  making  it 
orally. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Opnt.  Dig.  §  2067 :    Dec.  Dig.  §  804.* 

For  other  dpfinitlons,  see  Words  and  Phrases, 
vol.  2,  pp.  1071,  1072.1 

3.  Review  on  Appeal. 

No  error,  of  law  appears,  and  the  evidence 
supports  the  verdict. 

Error  from  Superior  Court,  Pierce  Conn* 
ty ;  T.  A.  Parker,  Judge. 
Claude  Dowllng  was  convicted  of  using  pro- 
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fane  laiignag;e  In  tlie  presence  of  a  female, 
and  brings  error.    Affirmed. 

James  R.  Thomas,  for  plaintiff  in  error. 
J.  H.  Thomas,  Sol.  Gen.,  and  S.  F.  Memory, 
Sol.,  for  the  State. 

HILL,  C.  J.  The  plaintiff  in  error  was  con- 
victed In  the  county  court  of  a  violation  of 
section  396,  Pen.  Code,  in  that,  without  prov- 
ocation, he  did  use  vulgar,  obscene,  and  pro- 
fane language  in  the  presence  of  a  female. 
His  petition  for  certiorari  was  overruled  by 
the  Judge  of  the  superior  court  The  defend- 
ant, on  his  trial,  did  not  deny  the  use  of  the 
words  charged  against  him,  nor  was  any 
question  made  as  to  their  objectionable  char- 
acter; but  he  insisted  that  they  were  not 
used  without  provocation,  and  that  it  was 
incumbent  upon  the  state  to  prove  this  fact 
before  the  conviction  would  have  been  au- 
thorized. 

1.  It  is  an  essential  principle  of  this  of- 
fense that  the  words  must  be  used  without 
provocation,  and  it  is  incumbent  upon  the 
state  BO  to  prove ;  but  what  amounts  to  prov- 
ocation is  to  be  determined  in  each  case  as 
a  question  of  fact  by  the  Jury.  They  must 
determine  the  question  under  all  the  sur- 
rounding circumstances.  The  law  cannot  lay 
down  any  inflexible  rule  on  the  subject  The 
Jury  must  decide  it  in  each  case  in  the  light 
of  the  facts  and  circtimstances,  and  in  ac- 
cordance with  their  experience  and  Judgment 
In  this  case  the  conduct  and  language  of  the 
prosecutor  may  have  provoked  the  language 
used  by  the  defendant ;  but  whether  the  prov- 
ocation was  sufficient  to  excuse  or  justify 
the  use  of  the  objectionable  language  in  the 
presence  of  a  female  was  settled  by  the  ver- 
dict, and  this  court  cannot  say  that  the  find- 
ing was  unauthorized. 

2.  The  Judge,  in  compliance  with  a  timely 
request,  wrote  out  his  charge  and  read  it  to 
the  Jury.  After  the  Jury  had  been  consider- 
ing of  their  verdict  for  some  little  while, 
they  came  Into  court  and  the  foreman  inquir- 
ed of  the  judge  whether  the  Jury,  in  the 
event  they  should  find  a  verdict  of  guilty, 
would  have  the  right  to  recommend  the  de- 
fendant to  the  mercy  of  the  court  The  Judge 
told  them  that  they  could  mak:e  such  a  rec- 
ommendation if  they  desired  to  do  so,  but 
that  it.  would  have  no  legal  effect  and  that 
the  recommendation  would  not  be  binding  u{>- 
on  the  court  Counsel  for  the  plaintiff  in  er- 
ror insists  that  this  statement  of  the  judge 
to  the  Jury  was  erroneous,  in  that  it  added 
orally  to  the  written  charge  which  had  been 
read.  We  do  not  think  this  reply  by  the 
judge  to  the  query  of  the  jury  was  an  ''ad- 
ditional charge,"  within  the  meaning  of  sec- 
tion 1030,  Pen.  Code,  as  amended  by  the  Act 
of  1897  (Acts  1697,  p.  41).  The  Supreme 
Court  in  the  case  of  Harris  t.  McArthur,  90 
Oa.  217  (4),  15  1^.  E.  758,  construed  the  words 
"charges'*  and  "charge**  as  embracing  any  and 


all  "final  instructions  addressed  bj  the  court 
to  the  Jury  for  the  purpose  of  governing  their 
action  in  making,  or  aiding  them  in  making, 
a  final  disposition  of  the  case  in  favor  of  one 
litigant  or  the  other.'* 

As  has  been  held  by  the  Supreme  Court 
and  this  court  the  principal  object  in  requir- 
ing the  charge  to  be  reduced  to  writing  and 
read  as  written  to  the  Jury,  and  then  filed 
with  the  clerk  of  the  court  is  to  prevent  dis- 
putes between  the  Judge  and  counsel  as  to 
what  was  the  charge.  Now,  for  the  judge 
to  tell  the  jury  that  if  they  wish  they  could 
recommend  the  defendant  to  the  mercy  of 
the  court,  but  that  such  recommendation 
would  not  be  binding  upon  the  court  could 
not,  we  think,  be  construed  to  be  a  "charge** 
to  the  jury  on  any  question  of  law  relating 
to  the  case,  and  there  could  not  possibly  arise 
from  such  statement  to  the  jury  any  dispute 
between  court  and  counsel.  It  is  insisted  by 
the  learned  counsel  for  plaintiff  in  error  that 
this  statement  of  the  judge  to  the  jury  in- 
duced them  to  find  a  verdict  against  the  de- 
fendant How  can  this  conclusion  be  correct, 
when  the  judge  expressly  told  the  jury  that 
such  recommendation  would  have  no  legal  ef- 
fect, and  would  not  be  binding  upon  him? 
We  think  the  matter  wholly  inconsequential. 

8.  There  are  some  other  errors  assigned, 
but  the  two  above  noted  are  those  principally 
insisted  upon,  and  all  of  them  are,  in  our 
opinion,  without  any  substantial  merit  The 
only  question  in  the  case  was  whether  or  not 
the  language  admitted  to  have  been  used  by 
the  defendant  was  used-  by  him  in  the  pres- 
ence of  a  female  without  provocation,  and 
this,  as  above  stated,  was  exclusively  a  ques- 
tion for  the  jury.- 

Judgment  affirmed. 

(7  Ga.  App.  582) 
OURRY  V.  STATE.    (No.  2,897.) 
(Court  of  Appeals  of  Georgia.     April  6,  1910.) 

(Syllahus  by  the  Court.) 

Master  and  Servant  (8  67*)  —  Procurino 
Monet  on  Contract  with  Intent  to  De- 
fraud. 

In  December,  1905,  the  prosecutor  was  in- 
duced to  advance  to  the  defendant  $55  on  the 
latter^s  promise  that  he  would  work  for  him 
as  a  laborer  from  August  1,  1906,  at  the  rate  of 
$10  per  month,  and  would  continue  so  to  work 
until  his  services  had  fully  repaid  the  sum  ad- 
vanced. In  pursuance  of  this  promise  the  de- 
fendant began  work  for  the  prosecutor  on  Au- 
gust 1,  1906,  and  continued  to  work  under  his 
agreement  until  October  27,  1906,  when,  with- 
out sufficient  cause,  he  quit  work  and  went 
away,  and  he  neglected  to  pay  the  balance  of 
the  money  which  had  been  advanced  to  him  by 
the  prosecutor.  Held,  under  the  principle  an- 
nounced in  Mulkey  v.  State,  1  6a.  App.  522,  57 
S.  B.  1022,  these  facts  did  not  show  a  viola- 
tion of  the  act  of  1908  (Acts  1908,  p.  90),  which 
makes  it  a  misdemeanor  for  any  person  to  pro- 
cure money  or  anything  of  value  on  a  contract 
to  perform  services,  with  intent  to  defraud. 

[E>d.  Note.— For  other  cases, 'see  Master  and 
Servant,  Cent.  Dig.  i  75;    Dec.  Dig.  §  67.»] 
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Error  from  Superior  Court,  Warren  Coun- 
ty; D.  W.  Meadow,  Judge. 

Adam  Curry  was  convicted  of  procuring 
money  on  a  contract  to  perform  services  with 
intent  to  defraud,  and  brings  error.  Reversed. 

E.  T.  Sliurley,  for  plaintiff  in  error.  Tbos. 
J.  Btown,  Sol.  Gen^  for  the  State. 

HILL,  C  J.    Judgment  reversed. 


sn 


(7  Ga.  App.  600) 

TEEL  V.  STATE.    (No.  2,448.) 
(Court  of  Appeals  of  Georgia.    April  6^  1910.) 

(Byllahu9  by  the  Court.) 

1.  Landloed  and  Tenant  (i  139*)— Titlv  to 
Chops. 

Where  the  relation  of  landlord  and  tenant 
ezistSj  the  title  to  crops  grown  on  the  rented 
land  IS  in  the  tenant,  and  not  in  the  landlord. 
The  latter  has  only  a  lien  for  his  rent 

[Ed.  Note.~For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  if  492-507;  Dec.  Dig.  | 
139.*] 

2.  Labcbnt  d  7*)  ~  Disposal  of  Crops  bt 
Tenant  to  Injuby  of  Landlobd. 

Where  the  tenant  disposes  of  crops  grown 
on  the  rented  land  to  the  injury  of  the  landlord, 
the  offense  is  DOt  larceny,  but  is  a  violation  of  a 
different  provision  of  the  Penal  Code. 

[Ed.  Note.--For  other  cases,  see  Larceny,  Dec. 
Dig.  §  7.*] 

3.  Labcent  (I  7*)  —  PBOSECtmoN  —  Tma  to 
Pbopebtt. 

The  landlord  cannot  acquire  title  to  the 
crops  grown  on  the  rented  land  simply  by  taking 
possession  of  them.  He  therefore  cannot,  by 
his  own  act.  without  the  consent  of  the  tenant, 
acquire  such  title  to  the  crops  grown  on  the 
Rented  premises  as  to  support  an  indictment  for 
larceny  against  the  tenant  for  taking  and  car^ 
rying  away  the  crop.  Neal  v.  Smith,  123  Ga. 
26.  50  S.  E.  922 ;  Hall  v.  McGaughey,  114  Ga. 
405,  40  S.  E.  246. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Dec. 
Dig.  §  7.*] 

Error  from  City  CJourt  of  Dawson;  M.  C. 
Edwards,  Judge. 

Reuben  Teel  was  convicted  of  crime,  and 
brings  error.    Reversed. 

W.  H.  Gurr,  for  plaintiff  in  error.  M.  J. 
Yeomans,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  reversed. 


(7  G«L  App.  604) 

DIXON  V.  STATE.     (No.  2,454.) 
(Court  of  Appeals  of  Georgia.     April  6»  1910.) 

(Byllabu9  by  the  Court,) 

Cbiminal  Law  (|  741*)  —  Tbial  —  Question 
FOB  JuBT— Weight  of  (^obbobobatino  Tes- 
timony. 

The  drcnmstances  corroborating  the  posi- 
tive testimony  of  the  accomplice  are  of  some 
prcdMitive  value,  and  their  sufficiency  for  the 
pnrpose  of  corroboration  was  entirelv  a  matter 
for  the  determination  of  the  jury,  ana  this  conrt 
will  not  disturb  the  judgment  of  the  trial  judge 
overruling  the  motion  for  a  new  trial. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent.  Dig.  §  1717:    Dec.  Dig.  §  741.*] 


Error  from  Superior  Court,  Ben  HUl  Onin- 
ty;    U.  V.  Whipple,  Judge. 

Tom  Dixon,  Jr.,  was  convicted  of  crime, 
and  brings  error.     Affirmed. 

Haygood  ft  Cutts,  for  plaintiff  in  error. 
W.  F.  George,  Sol.  Gen.,  for  the  State, 

HILL,  C.  J.    Judgment  affirmed. 

(7  Ga.  App.  605) 
SHARP  V.    STATE.      (No.   2,459.) 
(Court  of  Appeals  of  (Georgia.    April  6^  1910.) 

(Syllabus  by  the  Court,) 

1.  False  Pbetenses  (§  2*)— Use  of  Check- 
Statutes. 

One  who,  with  intent  to  defraud,  designed- 
ly, by  color  of  a  forged  and  counterfeit  check 
or  draft,  made  in  the  name  of  any  person,  or  in 
a  fictitious  name,  obtains  money  from  another, 
is  not  indictable  under  section  670  of  the  Penal 
Code  of  1895  for  obtaining  money  by  the  use 
of  deceitful  means  or  artful  practice,  as  the 
alleged  fraudulent  acts  specifically  constitute  a 
felony  under  section  247  of  the  Penal  Code. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec  Dig.  I  2.*] 

(Additional  Syllabus  by  Editorial  Staff,)  • 

2.  Cbdcinal  Law  (§  30*)— Felonies— Misde- 
meanors—Meroeb. 

The  rule  of  the  common  law  that  a  misde- 
m^eanor  is  always  merged  into  a  felony,  when 
the  two  meet,  has  been  abolished  in  Georgia. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  32 ;   Dec.  Dig.  t  30.*] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis»  Judge. 

C.  W.  Sharp  was  convicted  of  obtaining 
money  by  the  use  of  deceitful  means^  and 
brings  error.    Reversed. 

Frank  L.  Haralson,  Jaa.  H.  Dodgen,  and 
Wm.  M.  Smith,  for  plaintiff  in  error.  C.  D. 
Hill,  Sol.  Gen.,  D.  K.  Johnston,  Jno.  A.  Hynds, 
and  Lowry  Arnold,  Sol.,  for  the  State. 

HILL,  C.  J.  Charles  W.  Sharp  was  con- 
victed in  the  criminal  court  of  Atlanta  on  an 
accusation  charging  him  with  a  violation  of 
section  670  of  the  Penal  Code  of  1895.  His 
petition  for  a  writ  of  certiorari  was  sanction- 
ed, and,  on  the  hearing  by  the  judge  of  the 
superior  court,  was  overruled,  and  to  this 
Judgment  he  assigns  error.  The  assignments 
of  error  are  quite  numerous;  but,  in  the 
view  we  take  of  the  case,  only  one  is  neces- 
sary to  be  considerf^ 

The  accusation,  in  substance,  charges  that 
the  defendant  presented  to  the  Fourth  Nar 
tional  Bank  of  Atlanta  a  check  or  draft  for 
$850,  directed  to  the  Mercantile  National 
Bank  of  New  York,  and  dated  April  3,  1906, 
signed  "Eureka  Manufacturing  Company, 
John  W.  Williams,  Treasurer,"  and  payable 
to  the  order  of  Charles  W.  Sharp.  This  check 
or  draft  was  received  by  the  Fourth  National 
Bank  of  Atlanta  as  a  deposit,  and  placed  to 
the  credit  of  Charles  W.  Sharp.  On  the  next 
day  Sharp  went  to  the  bank  and  presented 
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to  one  paying  teller  of  the  bank  a  check 
for  |450,  drawn  by  himself  and  payable  to 
"Cash,"  and  presented  to  another  paying  tell- 
er another  check  for  $400,  drawn  by  himself 
and  payable  to  "Cash,"  and  on  both  of  the 
checks  he  then  and  there  received  the  money. 
It  is  also  alleged  that  the  draft  or  check  on 
the  Mercantile  National  Bank  of  New  York, 
in  the  name  of  the  Eureka  Manufacturing 
Company,  was  not  paid  on  presentation,  but 
was  returned  to  the  Fourth  National  Bank  of 
Atlanta  protested,  the  drawer  having  no 
funds  in  the  drawee  bank.  It  is  charged,  in 
the  accusation,  that  the  defendant  deposited 
the  draft  or  check  for  $850,  drawn  on  the 
Mercantile  National  Bank  of  New  York,  in 
the  name  of  the  Eureka  Manufacturing  Com- 
pany and  payable  to  his  order,  in  the  Fourth 
National  Bank  of  Atlanta  "for  the  purpose  of 
obtaining  a  credit  and  enabling  him  to  check 
against  the  said  account,  and  to  cheat  and 
defraud  the  Fourth  National  Bank  of  Atlan- 
ta," and  that  the  check  for  $850  was  receiv- 
ed as  a  deposit  by  the  Fourth  National  Bank 
in  good  faith,  the  officers  of  the  bank  be- 
lieving the  same  to  be  good.  It  is  also  charg- 
ed* that  "the  conduct  of  said  Sharp  in  depos- 
iting said  check,  Imown  by  him  not  to  be 
good,  and  imposing  upon  the  credulity  of  the 
bank  officials  and  obtaining  credit  in  the 
said  Fourth  National  Bank  of  Atlanta  in  the 
sum  of  $850,  «  «  «  and  his  conduct  in 
appearing  the  next  day  and  drawing  out  of 
said  bank  in  two  separate  checks,  from  dif- 
ferent paying  tellers,  the  sums  of  $450  and 
$400,  was  deceitful  means  and  artful  prac- 
tice, and  by  the  same  the  said  Fourth  Nation- 
al Bank  of  Atlanta  was  cheated  and  defraud- 
ed out  of  the  sum  of  $850." 

The  evidence  on  the  trial  showed  that  the 
draft  or  check  for  $850  presented  by  the  de- 
fendant to  the  Fourth  National  Bank  of  At- 
lanta, and  received  by  it  as  a  deposit,  and 
placed  to  the  defendant's  credit,  was  in  his 
handwriting.  It  also  showed  that  the  name 
of  the  Eureka  Manufacturing  Company,  al- 
leged to  be  tne  drawer  of  the  draft,  was  not 
only  in  the  handwriting  of  the  defendant,  but 
there  was  no  such  corporation  or  company  in 
existence,  and  that  this  name  was  fictitious. 
Section  247  of  the  Penal  Code  provides  that  if 
any  person  shall  designedly,  by  color  of  any 
counterfeit  letter  or  writing,  made  in  any 
other  person's  name,  or  fictitious  name,  obtain 
from  any  person  money,  or  other  valuable 
thing,  with  intent  to  defraud,  he  shall  be  pun- 
ished by  imprisonment  and  labor  in  the  peni- 
tentiary. The  facts  proved  in  the  case  clear- 
ly show  that  the  defendant  violated  this  spe- 
cific section  of  the  Code,  which  is  a  felony. 
Of  course,  he  was  also  guilty  of  cheating  and 
swindling,  bat  was  not  Indictable  for  such 
offense  under  the  general  section  of  the 
Code  on  the  subject  of  cheating  and  swind- 
ling, where  there  was  a  specific  section  cover- 
ing his  offense,  as  in  the  present  case. 


We  do  not  place  our  decision  upon  tbe  tech- 
nical rule  of  the  common  law  that  a  misde* 
meanor  is  always  merged  into  a  felony  when 
the  two  meet,  for  we  think  that  this  techni- 
cal rule  has  long  since  been  abolished  in 
this  state.  Bell  v.  State,  103  Ga.  397,  30  S. 
E.  294,  68  Am.  St  Rep.  102.  But  we  place 
the  ruling  on  the  doctrine  that  where  there 
is  a  specific  statute  covering  the  offense,  and 
under  which  the  defendant  is  guilty  of  a 
felony,  he  should  be  indicted  under  such  spe- 
cific statute,  rather  than  under  the  general 
section  of  the  Penal  Code  in  terms  relating 
to  cheats  not  otherwise  covered  by  the  Code. 
My  Associates  agree  with  the  foregoing  views; 
but  they  go  further.  They  hold  that  the  ac- 
cusation as  drawn  was  subject  to  the  demur- 
rer, on  the  ground  that  it  set  forth  no  offense 
at  alL  For  these  reasons  the  defendant  has 
never  been  in  Jeopardy,  and  is  subject  to  be 
tried  again.  However,  as  the  criminal  court 
of  Atlanta  has  no  Jurisdiction  in  felony  cases, 
the  certiorari  should  have  been  sustained, 
with  direction  that  the  defendant  be  held  to 
await  the  action  of  the  grand  jury. 

Judgment  reversed. 


(7  G&  Appt.  687) 
ROGERS  &  THORNTON  v.  OTTO  GAS  EN- 
GINE WORKS.    (No.  2,403.) 

(Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(Syllabus  by  the  Court.) 

1.  Sales  (8  481*)— Conditional  Salbs— Rem- 
edies OF  BUTER. 

Under  an  act  approved  August  15,  1903 
(Acts  1903,  p.  84),  whenever  a  vendor  of  per- 
sonal property,  who  retains  title  to  it  until  the 
purchase  money  is  paid,  brings  trover  to  re- 
cover possession  of  the  property,  the  defendant 
may  plead  any  set-off  or  recoupment  growing 
out  or  the  contract  of  purchase  by  reason  <x 
failure  of  consideration,  defects  in  the  prop- 
er^, or  breach  of  contract  by  the  plaintiff; 
and  this  is  true,  whether  the  plaintiff  elects  to 
take  judgment  for  the  property  or  for  damages. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec. 
Dig.  §  481.^] 

2.  Directed  Verdict  Erroneous. 

The  court  erred  in  striking  the  defend- 
ant's plea  and  in  excluding  his  testimony,  and 
consequently  in  directing  the  verdict  against 
him. 

Error  from  City  Court  of  Douglas ;  C  T. 
Roan,  Judge. 

Action  by  the  Otto  Gas  Engine  Works 
against  Rogers  &  Thornton.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
versed. 

Rogers  ft  Heath,  C.  A.  Ward,  and  P.  Wil- 
lis Dart,  for  plaintiffs  in  error.  Quincey  ft 
McDonald  and  Lankford  ft  Dlckerson,  for 
defendant  in  error. 

POWELI4,  J.  The  Otto  Gas  Engine  Works 
brought  suit  in  trover  against  Rogers  ft 
Thornton  for  the  recovery  of  an  engine  sold 
under   retention   of  title.     They  elected  to 
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claim  the  property.  The  defendants  filed  a 
plea  alleging  failure  of  consideration,  dam- 
ages for  breach  of  warranty,  and  other  breach- 
es of  contract  by  the  plaintiff;  also  setting 
up  partial  payment&  The  action  was  pro- 
ceeding In  a  city  court,  and  xrpon  the  plain- 
tiff's electing  to  take  the  specified  property 
the  Judge  struck  the  defendants*  pleas  and 
excluded  the  evidence  offered  thereunder,  on 
the  ground  that  the  action  was  purely  one 
at  law — his  holding  being  that  the  defendants 
were  seeking  a  matter  of  affirmative  equita- 
ble defense ;  the  ruling  doubtless  being  placed 
upon  the  decision  of  the  Supreme  Court  in 
Hecht  V.  Snook,  114  Ga.  921,  41  S.  B.  74,  In 
which  it  Is  held  that  set-off,  where  not  al- 
lowed by  statute,  is  usually  a  matter  requir- 
ing affirmative  equitable  interposition  beyond 
the  power  of  any  court  other  than  the  superi- 
or court  to  grant 

The  case  Is  clearly  ccmtrolled  by  the  act 
approved  August  15,  1903  (Acts  1903,  p.  84), 
in  which  It  is  provided  as  follows:  **That 
when  personal  property  is  sold  and  the  ven- 
dor retains  the  title  thereto  in  himself  until 
all  the  purchase  money  is  paid,  and  the  ven- 
dor or  his  assigns  has  brought,  or  may  here- 
after bring  suit  to  recover  the  possession  of 
such  personal  property,  the  defendant  in  such 
action  may  plead  as  set-off  any  demand  or 
claim  that  he  may  have  against  the  plaintiff, 
or  may  recoup  any  damages  that  he  has  sus- 
tained by  reason  of  any  failure  of  considera- 
tion, or  any  defects  In  such  personal  property, 
or  any  breach  of  contract  by  the  plaintiff, 
whereby  the  defendant,  has.  In  any  way,  been 
injured  or  damaged.  If  the  plaintiff  elects 
to  take  a  money  Judgment  for  the  value  of 
such  property,  the  amount  of  set-off  or  dam- 
ages allowed  the  defendant  by  the  Jury  shall 
be  deducted  from  the  value  of  such  property 
and  the  amount  allowed  for  the  hire  or  use 
thereof,  and  the  plaintiff  shall  only  recover 
the  excess;  but  if  the  amount  of  set-off  or 
damages  allowed  the  defendant  shall  exceed 
the  value  of  the  property  sued  for  and  the 
hire  thereof,  then  the  defendant  shall  have 
Judgment  against  the  plaintiff  for  such  ex- 
ce^.  If  the  plaintiff  elects  to  take  a  Judg- 
ment for  the  property  sued  for,  then  the 
amount  allowed  the  defendant  as  set-off  or 
damages  shall  be  a  lien  on  such  property  su- 
perior to  all  other  liens,  except  liens  for 
taxes.**  This  act  fully  creates  a  legal  rig^t 
of  set-off  in  these  cases,  and  resort  to  equity 
is  unnecessary. 

Indeed,  It  would  seem  that,  even  prior  to 
the  passage  of  this  act,  where  trover  was 
based  xrpon  purdiase-money  notes,  the  defend- 
ant might,  at  law,  set  off  failure  of  consider- 
ation and  other  matters  of  recoupment  as  a 
defense  to  the  plaintiff's  action.  It  Is  true 
that  In  ordinary  cases  of  trover,  not  based 
on  the  relation  of  vendor  and  vendee,  the 
defendant  cannot  (unless  he  is  in  a  court 
having  power  to  grant  affirmative  equitable 


relief)  plead  matter  ex  contractu;  but,  as 
was  pointed  out  In  the  case  of  Harden  v. 
Lang,  110  Oa.  392,  36  S.  E.  1(X),  there  is  a 
difference  where  the  toult  is  based  on  a  re- 
tention of  title  for  the  security  of  purchase 
money,  or  upon  a  conditional  sale.  As  was 
pointed  out  in  Milltown  Lumber  Ck).  v.  (barter, 
5  Ga.  App.  344,  63  S.  E.  270,  the  right  of  a 
defendant  to  have  the  verdict  molded  so  as  to 
protect  him  as  to  certain  matters  growing  out 
of  the  transaction  and  sufficient  to  be  en- 
forceable against  the  plaintiff  ex  spquo  et 
bono  has  long  been  recognized  by  the  courts 
of  law,  both  English  and  American.  We  are 
inclined  to  the  opinion  that  the  defense  would 
have  been  good,  even  prior  to  the  statute  of 
1903 ;  certainly  under  that  statute  it  is  good. 
Judgment  reversed. 


(7  Ga.  Ap^p. 
EDWARDS  V.  STATE.    (No.  2,497.) 
(Gourt  of  Appeals  of  Georgia.     April  6»  1910.) 

(Syllahus  hy  the  Court,) 

1.  Homicide  (§  250*)  —  Mansijlughteb— Evi- 
dence. 

The  verdict  for  manslaughter  is  not  with- 
out support  in  the  evidence  or  reasonable  infer- 
ences fairly  deducible  therefrom. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  §  250.*] 

2.  HoiciciDK  (§  300*)  —  Instructions  —  Self- 
defense. 

The  charge  of  the  court,  when  considered 
as  a  whole,  clearly  and  accurately  instructed 
the  jury  on  the  law  of  justifiable  homicide,  and 
no  prejudicial  error  appears. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  §  300.*] 

E3rror  from  Superior  Court,  Floyd  County ; 
Jno.  W.  Maddox,  Judge. 

William  Edwards  was  convicted  of  man- 
slaughter, and  brings  error.    Affirmed. 

M.  B.  Eubanks  and  Barry  Wright,  for 
plaintiff  in  error.  John  W.  Bale,  Sol.  Gen., 
for  the  State. 

HIIiL,  G.  J.  The  plaintiff  in  error  was  in- 
dicted for  murder,  and  was  convicted  of  vol- 
untary manslaughter.  His  motion  for  a  new 
trial  having  been  overruled,  he  brings  the 
case  to  this  court  for  review.  We  will  con- 
sider in  their  order  the  assignments  of  error 
made  in  the  motion. 

1.  As  to  the  general  grounds:  The  evi- 
dence shows  that  the  defendant  and  the  de- 
ceased, two  negro  men,  without  any  appar- 
ent previous  difficulty  or  ill  feeling,  became 
involved  in  a  sudden  quarrel  relating  to  a  re- 
port which  had  been  circulated  against  the 
defendant  with  reference  to  illegal  traffic  In 
intoxicating  liquor.  The  state  introduced  no 
witness  to  the  difficulty  resulting  in  the  hom- 
icide, but  proved  the  declaration  of  the  de- 
ceased, made  shortly  before  his  death,  that 
the  defendant  had  cut  him,  the  natxure  and 
extent  of  the  wound  inflicted  b^  the  defend- 
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ant  on  the  person  of  the  deceased,  and  the 
fact  that  no  knife  was  fonnd  on  the  person 
of  the  deceased  at  the  time  of  the  difficulty 
or  subsequently.  The  state  contended  that 
these  facts  proved  the  killing  by  the  defend- 
ant and  raised  against  him  the  presumption 
that  the  killing  was  murder.  The  defendant 
introduced  the  only  eyewitness  to  the  diffi- 
culty. This  witness  testified  in  substance 
that  the  two — ^the  deceased  and  the  defend- 
ant— became  Inyolved  in  a  sudden  quarrel 
as  above  stated;  that  the  deceased  threw  at 
the  defendant  a  pi<ckle  bottle  which  he  held 
In  his  hand;  that  the  defendant  thereupon 
ran,  and  was  pursued  by  the  deceased,  who 
had  in  his  hand  an  open  dirk  knife;  that 
suddenly  the  defendant  stopped,  whirled, 
and  cut  the  deceased  with  a  barlow  knife, 
which  in  some  inexplicable  way  he  had  tak- 
en out  of  his  pocket  and  opened  while  he  ran 
from  the  deceased.  It  is  claimed  that  as  this 
was  the  only  positive  evidence  of  the  diffi- 
cult}^ resulting  in  the  homicide,  and  as  it 
showed  that  the  defendant  was  justifiable  in 
cutting  the  deceased,  the  presumption  against 
him  which  had  been  raised  by  the  evidence 
in  behalf  of  the  state  on  proof  of  the  killing, 
was  fully  rebutted,  and  that  therefore  there 
was  no  evidence  indicating  that  the  killing 
was  unlawful,  and  the  verdict  of  voluntary 
manslaughter  was  wholly  unsupported  by 
any  evidence. 

Unquestionably  the  presumption  which  the 
law  raises,  on  proof  of  the  killing,  that  the 
homicide  was  malicious,  would  be  rebutted 
by  the  positive  testimony  of  an  eyewitness, 
provided  such  testimony)  was  reasonable  and 
credible,  and  there  were  no  circumstances 
in  aid  of  the  presumption  of  malice  and  in 
confiict  with  the  positive  evidence.  In  other 
words,  we  think  the  Jury,  in  a  case  of  hom- 
icide, would  not  be  authorized  to  find  the  de- 
fendant guilty  of  murder  on  the  bare  pre- 
sumption raised  by  proof  of  the  killing,  if 
such  presumption  had  been  fully  rebutted  by 
positive  and  direct  testimony  reasonable  in 
its  character  and  given  by  a  credible  wit- 
ness. In  the  present  case,  however,  we  think 
that  certain  circumstances  appear  In  the  evi- 
dence for  the  state  which  the  Jury  could 
have  reasonably  accepted  as  the  truth,  and 
which,  if  true.  Justified  them  in  finding  a  ver- 
dict for  voluntary  manslaughter,  or  even  a 
verdict  for  murder.  The  physician  testified 
that,  from  an  examination  of  the  character 
of  the  wound  infiicted  upon  the  deceased,  in 
his  opinion  the  instrument  used  in  the  infiic- 
tion  of  the  wound  was  a  weapon  likely  to 
prodiuoe  death.  The  evidence  showed  that  it 
was  a  knife,  and  that  the  defendant  used  it 
In  such  a  manner  as  was  likely  to  produce 
death.  He  cut  the  deceased  twice  with  this 
knife,  once  on  the  arm  and  again  in  the 
stomach,  penetrating  the  cavity  and  cutting 
the  intestines. 

Besides,  it  was  shown  by  the  state  that  no 
knife  was  found  on  the  person  of  the  de- 
ceased immediately  after  he  was  cut,  and  the  | 


Jury,  therefore,  had  the  right,  under  this  evi- 
dence, to  come  to  the  condusion  that  the  de- 
fendant cut  the  deceased,  not  because  of  any 
fear  that  the  deceased  was  about  to  assault 
hinn  with  a  knife  and  that  he  had  to  cut  him 
in  self-defense,  but  because  of  the  previous 
assault  which  the  deceased  had  made  upon 
him  with  a  pickle  bottle.  This  theory,  if  it 
was  the  truth  of  the  case  (and  of  this  the 
jury  were  the  sole  judges),  would  have  c&e- 
tainly  warranted  a  verdict  of  voluntary  man- 
slaughter, and  might  have  supported  a  ver- 
dict of  murder.  Add  to  these  circumstances 
that  the  Jury  had  the  further  right  to  disre- 
gard the  testimony  of  the  one  eyewitness,  in- 
troduced by  the  defendant,  that  the  deceased 
was  pursuing  the  defendant  with  a  large 
dirk  knife  open  in  his  hand,  and  that  the 
defendant,  nevertheless,  succeeded  in  whirl- 
ing suddenly  and  cutting  the  deceased  twice 
with  his  knife,  and  escaped  any  injury  to 
himself,  notwithstanding  the  fact  that  the 
deceased,  although  cut  as  he  was,  was  still 
physically  able  to  have  used  his  dirk  knife 
on  the  defendant  The  reasonableness  of  this 
teetimonyi  was  a  question  for  the  Jury,  and 
we  cannot  say  that  there  was  no  evidence  to 
support  their  verdict;  and  for  this  reason,  in 
so  far  as  this  court  is  concerned,  the  general 
grounds  of  the  motion  for  a  new  trial  are 
without  merit 

2.  The  fourth  ground  of  the  amendment 
to  the  motion  for  a  new  trial  is  fully  cover- 
ed by  what  we  have  stated  in  considering 
the  general  grounds  of  the  motion.  The  fifth, 
sixth,  and  seventh  grounds  may  be  consider- 
ed together,  as  they  involve  substantially  the 
same  question.  It  is  insisted  that  in  the  por- 
tions of  the. charge  excepted  to  the  Judge  re- 
stricted the  right  of  the  defendant  to  an  ab- 
solute or  real  necessity  to  cut  the  deceased 
to  save  his  own  life,  excluding  the  idea  of  an 
apparent  necessity,  honestly  entertained  and 
acted  upon  by  the  defendant,  and  withheld 
from  the  Jury  the  right  the  defendant  would 
have  had  if ,  as  a  reasonable  man,  he  believ- 
ed, from  all  the  circumstances,  that  there 
was  apparent  necessity  for  him  to  cut  the  de- 
ceased to  prevent  a  serious  bodily  Injury, 
amounting  to  a  felony,  whidi  the  deceased 
was  about  to  commit  on  him ;  in  other  words, 
that  the  court  by  its  charge  left  the  Jury  to 
conclude  that,  under  the  law,  the  only  fear 
that  would  have  Justified  the  defradant  in 
taking  the  life  of  the  deceased  would  have 
been  a  fear  that  the  deceased  manifestly  in- 
tended to  take  his  life.  If  upon  a  consideca- 
tloii  of  the  charge  as  a  whole,  this  critidam 
of  the  charge  be  warranted,  the  charge  would 
be  erroneous,  as  was  held  by  this  court  in 
Bates  V.  State,  4  Ga.  App.  48a,  61  S.  E.  888, 
because  of  the  exclusion  of  the  defense  that 
the  defendant,  in  cutting  the  deceased,  did 
so  under  a  reasonable  fear  that  the  deceased 
was  about  to  commit  a  felony  upon  his  per- 
son. 

But,  when  the  charge  is  considered  as  an 
entirety,  we  do  not  think  it  subject  to  this 
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criticism.  Immediately  following  the  ex- 
cerpts objected  to  the  court,  in  charging  the 
law  of  Justifiable  homicide,  used  the  follow- 
ing language:  *'If  you  believe,  from  all  the 
circumstances,  that  the  defendant  was  acting 
under  the  fears  of  a  reasonable  man  that  his 
life  was  in  danger,  or  that  great  bodily  harm 
was  about  to  be  done  him,  and  that  he  cu^ 
under  the  influence  of  this  fear,  and  not  in 
a  spirit  of  revenge,  you  will  acquit  the  de- 
fendant" It  will  thus  be  seen  that  the 
charge  of  the  court  on  the  subject  of  self- 
defense  was  really  more  favorable  to  the  de- 
fendant than  the  express  letter  of  the  law, 
for  the  Judge  distinctly  told  the  Jury  that 
the  defendant  would  have  a  right  to  kill  the 
deceased,  not  only  to  prevent  the  taking  of 
his  own  life  by  the  deceased,  but  to  prevent 
the  deceased  from  inflicting  upon  him  great 
bodily  harm,  even  if  such  bodily  harm  did 
not  amount  to  a  felony,  and  that  the  defend- 
ant would  have  been  Justified  if  he  was  act- 
ing under  the  fears  of  a  reasonable  man 
that  such  was  the  case.  We  think  the  words 
''acting  under  the  fears  of  a  reasonable 
man"  embrace  In  substance  both  actual  and 
apparent  necessity.  The  excerpts  'objected 
tx>,  on  the  subject  of  murder  and  manslaugh- 
ter, could  not  have  misled  the  Jury,  or  have 
been  prejudicial  to  the  defendant,  when  tak- 
en in  connection  with  the  law  of  Justifiable 
homicide,  which  was  given  by  the  court  im- 
mediately following  the  >  portions  of  the 
charge  complained  of. 

From  a  careful  consideration  of  the  en- 
tire charge  we  conclude  that  no  substantial 
error  appears,  that  the  Jury  was  fully  in- 
formed as  to  the  legal  rights  of  the  defend- 
ant, and  that  the  verdict  for  manslaughter 
is  not  without  support  in  the  evidence.  The 
Jury  were  authorized  to  adopt  the  theory  of 
voluntary  manslaughter,  from  all  the  proven 
facts  and  circumstances. 

Judgment  affirmed. 


(7  Oa.  App.  567) 

LAMAR-RANKIN  DRUQ  CO.  v.  COPB- 
liAND.    (No.  2,287.) 

(Gburt  of  Appeals  of  Georgia.     April  e,  1910.) 

(ByUalnu  hy  the  Oourt.) 

1.  PASTNKBsniP  (§  217*)  —  Action  Against 
Pabtner— Sufficiency  of  Evidence. 

No  inference  authorized  by  the  evidence,  or 
a  lack  of  evidence,  warranted  the  verdict  ren- 
dered. A  finding  in  favor  of  the  plaintiff  was 
demanded  by  the  uncontradicted  evidence,  and 
for  that  reason  the  verdict  was  contrary  to 
law. 

[Ed.  Note.— Por  other  cases,  see  Partnership, 
Cint.  Dig.  I  426;   Dec  Dig.  §  217.*] 

2.  Pabtnebship  a  219*)  —  Action  Against 
PiBM— Effect  of  FAiLxmB  to  Sebve  One 
Fabtneb. 

Where  a  partnership  composed  of  two  mem- 
bers is  sued,  and  only  one  of  the  partners  is 
served,  and  judgment  is  rendered  against  the 
partnership  and  against  that  partner  mdividnal- 
ly  who  was  served,  the  partner  not  served  is 


still  liable  to  be  sued  Individually,  although 
there  may  have  been  no  return  of  non  est  in- 
Tentus  as  to  him.  As  to  the  other  individual 
served,  the  partners  stand  as  thohgh  no  judg- 
ment had  been  rendered  in  the  suit  upon  the 
account  to  which  tbey  were  both  parties,  and 
the  fact  that  no  return  of  non  est  inventus  was 
made  as  to  the  defendant  on  whom  no  service 
was  perfected  did  not  operate  so  as  to  create 
a  merger  of  his  liability  mto  the  first  judgment. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  US  436.  437 ;   Dec.  Dig.  S  219.*] 

3.  Evidence  (§  471*)  —  Opinion  Evidence  — 
Conclusions  of  Witness. 

Reasonably  construed,  the  answer  to  the 
cross-interrogatory  was  responsive  thereto,  and 
the  statement  as  to  the  account  sued  upon  was 
more  than  a  conclnsion  of  the  witness.  It  ap- 
pearing that  only  one  account  was  mailed  by  the 
witness  to  the  justice  of  the  peace,  and  the  jus- 
tice having  testified  to  having  received  only  one 
account,  tne  testimony  objected  to  was  a  perti- 
nent drcnmstance  to  oe  considered  by  the  jury, 
and  should  not  have  been  excluded. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  f§  2149-2185:  Dec.  Dig.  §  471;* 
Witnesses,  Cent.  Dig.  If  833-836,  98a] 

EhTor  from  City  Court  of  La  Orange; 
£^auk  Harweli,  Judge. 

Action  by  the  Lamar-Rankin  Drug  Com- 
pany against  O.  F.  Copeland.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

B.  T.  Moon,  for  plaintiff  in  error.  E.  A. 
Jones  and  Hatton  Lovejoy,  for  defendant  in 
error. 


RUSSELL,  J.  Lamar-Rankin  Drug  Com- 
pany brought  a  suit  in  the  city  court  of  La 
Grange  asking  Judgment  against  O.  F.  Cope- 
land  as  a  partner  in  the  Hogansville  Bottling 
Works,  a  firm  composed  of  B.  R.  Williams 
and  O.  F.  Copeland,  upon  an  account  of 
$65.87.  The  plaintiff  alleged  in  its  petition 
that  the  Hogansville  Bottling  Works  was  a 
firm  composed  of  B.  R.  Williams  and  the  de- 
fendant; that  the  firm  became  indebted  to 
the  petitioner  in  the  year  1908;  that  suit 
was  filed  on  the  account  against  the  firm, 
and  that  B.  R.  Williams  was  served,  and  O. 
F.  Copeland  was  not  served;  that  judgment 
was  rendered  against  said  firm  and  against 
Williams,  and  that,  Copeland  not  having 
been  served,  no  personal  judgment  was  ren- 
dered against  him ;  that  there  are  no  partner- 
ship assets,  and  that  Williams  is  insolvent. 
The  suit  was  authorized  by  the  ruling  of  the 
Supreme  Court  in  E>lls  v.  Bone,  71  Ga.  466. 
As  Justice  Hall  pointed  out  in  that  case,  so  in 
this  case  is  it  true  that  while  at  common  law 
the  liability  of  Copeland  would  have  been 
merged  in  the  first  judgment,  yet  in  Georgia 
no  such  judgments  would  bind  the  members 
of  the  partnership  who  are  not  served,  and 
the  prior  judgment  binding  the  partnership 
assets,  and  that  the  individual  assets  of  the 
partners  served  would  not  effect  the  merger 
of  the  liability  of  the  partner  not  served  In 
the  first  judgment,  although  there  might  not 
have  been  any  return  of  non  est  inventus  as 
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to  him.  It  Is  conceded  that  Copeland  would 
be  liable  In  tliis  Bult  if  the  Indebtedness  of 
the  partnership  had  been  proved,  and  if  it 
had  been  made  to  appear  that  the  same  ac- 
count was  sued  on  in  the  former  suit  against 
the  partnership  as  is  involved  in  the  case  at 
bar. 

The  defendant  in  error  contends,  however, 
that  the  verdict  in  his  favor  was  the  proper 
termination  of  the  case,  because  it  is  insist- 
ed the  plaintiff  failed  to  prove  the  necessary 
essentials  which  would  have  entitled  it  to 
recover  against  the  partner  not  served  in  the 
former  suit.  The  defendant  in  his  answer  de- 
nied that  he  was  a  partner  in  the  firm  known 
as  the  Hogansville  Bottling  Works,  alleged 
to  be  composed  of  said  Williams  and  himself, 
and  also  averred  that  he  was  not  indebted  to 
the  plaintiff  in  any  amount,  either  individu- 
ally or  on  account  of  his  membership  in  the 
firm.  There  was  evidence  that  the  defend- 
ant was  a  partner  in  the  firm,  and  this  evi- 
dence was  not  contradicted  In  any  way.  It 
being  proved,  then,  that  Copeland  was  a 
member  of  the  firm,  we  come  to  consider 
whether  the  plaintiff's  claim  against  the  part- 
nership was  proved.  Two  witnesses  testified, 
without  being  contradicted,  that  the  partner- 
i(hip  known  as  the  Hogansville  Bottling 
Works  bought  the  goods  which  were  the  sub- 
ject-matter of  the  account,  received  them, 
used  them,  and  got  the  benefit  of  them.  It 
may,  therefore,  be  safely  asserted  that  the 
Indebtedness  of  the  partnership  to  the  plain- 
tiff was  proved. 

The  next  question  to  be  determined  is 
whether  it  was  satisfactorily  established  that 
the  account  sued  upon  was  the  identical  ac- 
count upon  which  the  former  suit  against  the 
partnership  and  Williams  was  based.  We 
think  the  evidence  amply  sufficient  to  prove 
that  the  account  now  in  question  was  identi- 
cal with  the  account  which  was  the  subject- 
matter  of  the  suit  against  the  partnership  in 
the  Justice's  court,  and  that  therefore,  under 
the  ruling  in  Ells  v.  Bone,  the  plaintiff  was 
entitled  to  a  verdict  in  its  favor.  In  the 
first  place,  the  allegation  of  the  plaintiff's 
petition  that  suit  was  filed  in  the  Justice's 
court  upon  the  same  account  against  the 
firm  is  not  denied.  This  of  itself  would  or- 
dinarily seem  to  be  sufficient  under  the  well- 
established  rule  that  statements  in  the  plain- 
tifTs  petition  which  are  not  denied  need  not 
be  proved.  In  addition,  however,  the  follow- 
ing circumstances  would  seem  to  be  sufficient 
(especially  when  none  of  them  are  denied 
or  explained  by  testimony  to  the  contrary) 
to  have  required  a  verdict  in  favor  of  the 
plaintiff:  B.  R.  Williams  testified  that  this 
was  the  only  accoimt  which  the  Hogansville 
Bottling  Works  owed  the  plaintiff,  that  he 
himself  received  the  goods,  and  that  in  his 
opinion  the  account  upon  which  Judgment 
was  asked  against  Copeland  as  a  partner 


was  the  same  account  as  that  sued  In  the 
Justice's  court.  The  justice  of  the  peace  tea- 
tified  that  it  was  the  same  account,  as  well 
as  he  could  remember,  and  the  Judgment 
rendered  in  the  justice's  court  was  for  the 
same  amount  as  that  for  which  Judgment 
was  asked  in  the  case  now  before  us.  Each 
suit  was  for  $65.87.  The  defendant  intro- 
duced no  testimony  to  dispute  this.  It  is  a 
significant  circumstance,  and  unexplained  by 
the  defendant,  that  the  amounta  were  iden- 
tical. 

This  being  true,  and  there  being  no  denial 
of  the  testimony  to  the  effect  that  the  partner- 
ship (if  one  existed)  owed  but  one  account  to 
the  plaintiff.  It  follows  that  no  other  Infer- 
ence could  have  been  drawn  from  the  testi- 
mony of  the  shipping  clerk  (if  it  had  been 
admitted)  that  he  only  forwarded  one  account 
to  the  Justice  of  the  peace ;  and  when  this  is 
taken  in  connection  with  the  statement  of  the 
Justice  of  the  peace  that  he  only  received  one 
account  upon  which  the  suit  in  the  Justice's 
court  was  based,  the  finding  that  the  account 
now  before  us  is  the  same  as  that  upon  which 
Judgment  was  rendered  in  the  Justice's  court 
was  demanded.  Any  verdict  to  the  contrary 
was  contrary  to  law,  because  it  had  no  evi- 
dence to  support  it.  In  the  letter  which  ap- 
pears in  the  record,  the  defendant  virtually 
admitted  owing  the  account  We  are  loath 
to  set  aside  the  verdict  of  the  Jury  in  any 
case,  and  have  no  Jurisdiction  to  do  so  if 
there  is  any  evidence  to  support  their  finding. 
But  when  in  a  case  like  this  the  evidence  of- 
fered does  not  suggest  a  single  inference  to 
support  the  verdict  rendered,  the  finding  is 
contrary  to  law,  and  must  for  that  reason  be 
set  aside. 

2.  The  court  should  have  admitted  the  tes- 
timony which  was  excluded  upon  the  motion 
of  the  defendant's  counsel.  The  defendant's 
attorney  objected  to  an  answer  of  a  witness 
for  the  plaintiff  as  to  the  identity  of  the  ac- 
counts on  the  ground  that  it  was  a  conclusion 
of  the  witness,  as  the  evidence  showed  that 
the  witness  was  not  at  Hogansville,  where  the 
case  was  tried.  It  was  not  necessary  for  the 
witness  to  have  been  at  Hogansville,  in  order, 
to  know  whether  the  account  was  the  same 
as  that  involved  in  the  former  suit  The  wit- 
ness testified  that  the  two  accounts  were  the 
same,  and  that  he  was  not  at  HogansvlUe. 
But  no  other  inference  is  sustainable  than 
that  he  sent  the  identical  suit  to  the  magis- 
trate. Another  objection  to  the  testimony 
was  urged  in  this  court,  but  it  does  not  appear 
that  it  was  insisted  on  before  the  lower  court. 
The  only  objection  made  in  the  court  belovr 
was  that  the  testimony  on  the  part  of  the 
witness  was  merely  his  conclusion,  and  in 
view  of  the  testimony  of  the  Justice  of  the 
peace,  who  docketed  the  former  suit,  only 
one  account  could  have  been  sent. 

Judgment  reversed. 


Ga.) 
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(1  Oa.  App.  696) 

WHITE    V.    STATE.      (No.   2,425.) 
(Court  of  Appeals  of  Georgia.     April  C,  1910.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (55  ni:^*)— New  Tbiai^De- 

MURKKR  TO  INDICTMK.NT. 

A  judgment  overruiinfr  a  demurrer  to  an 
indictment  cannot  be  mode  a  ground  for  a  new 
trial.  Such  a  judgment  must  be  excepted  to 
directly,  either  pendente  lite  or  in  the  bill  of  ex- 
ceptions. Sconyers  v.  State,  6  Ga.  App.  804, 
65  S.  E.  814. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  §  913.*] 

2.  Burglary  (§  9*)— "Breaking  and  Enter- 


ing. 


»» 


Where  one  opens  from  the  outside  a  bolted 
window  of  a  dwelling  house,  by  lifting  the  latch, 
and  thus  enters  the  house,  except  as  to  his  lower 
limbs,  and  is  then  detected  and  prevented  from 
making  further  entrance,  there  is  a  sufficient 
"breaking  and  entering,"  within  the  meaning  of 
the  statute  defining  burglary.  Cooper  v.  State, 
69  Ga.  761. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  §§  6-12;   Dec.  Dig.  I  9.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  862-866.] 

8.  Review  on  Appeal. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict 

E3rror  from  Superior  Court,  Suniter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Joe  White  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

Howell  B.  Simmons,  for  plalntlflC  In  error. 
J.  R.  Williams,  Sol.  Gen.,  for  defendant  in 
error. 

HILL,  O.  J.    Judgment  affirmed. 


(7  G*.  App.  683) 

WILSON  V.  STATE.     (No.  2,399.) 
(Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Forgery  (§  12*)— Efficacy  of  Instrument. 

While  the  forgery  or  fraudulent  alteration 
of  an  instrument  ntterly  incapable  of  being  used 
for  the  purpose  of  defrauding  any  one  may  not 
be  punishable  under  our  statute  against  forgery, 
yet  one  who  has  altered  a  check  or  promissory 
note  by  changing  the  name  of  the  payee  and  the 
amount  is  not  exempt  from  prosecution  because 
he  executed  the  forgery  or  alteration  so  crudely 
that  the  person  upon  whom  he  attempted  to  pass 
it  detected  it  at  once. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent. 
Dig.  §  40 ;  Dec.  Dig.  §  12,*] 

2.  Forgery  (§  7*)— Instruments  Subject  to 
Forgery— Instruments  Not  Negotiable. 

It  is  not  necessary  that  an  instrument  shall 
be  negotiable  in  order  to  be  the  subject-matter 
of  forgery. 

[Ed.  Note. — For  other  cases,  see  Forgery,  Cent. 
Dig.  §§  8-15 ;   Dec.  Dig.  f  7.*] 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

John  Wilson  was  convicted  of  forgery,  and 
brings  error.     Affirmed. 


M.  B.  Eubanks  and  W.  B.  Mebane,  for 
plaintiff  in  error.  John  W.  Bale,  Sol.  Gen., 
for  the  State. 

POWELL,  J.  The  proof  shows  that  the 
defendant  took  a  pay  check  of  the  Southern 
Railway  Company,  which  was  originally  pay- 
able to  one  Herrington,  and  which  had  been 
indorsed  by  him,  and  changed  the  name  to 
"Oerrington,'*  both  in  the  body  of  the  check 
and  in  the  indorsement  (which  was  in  blank). 
He  also  changed  the  amount  from  $1  to  $60. 
He  attempted  to  pass  it  at  a  store  In  Rome ; 
but  the  proprietor  of  the  store,  on  account 
of  the  crudeuess  with  which  the  forgery  had 
been  executed,  immediately  discovered  it, 
and  caused  the  defendant  to  be  arrested. 

The  plaintiff  in  error  relies,  first,  upon  the 
proposition  that  the  forgery  was  so  crude 
that  the  paper  as  forged  could  not  have  been 
used  for  fraudulent  purposes ;  and  in  support 
of  this  proposition  he  relies  on  the  fact  that 
the  person  to  whom  the  paper  was  tendered 
immediately  discovered  It.  We  recognize  that 
in  some  cases  the  forgery  or  alteration  of  a 
paper  would  not  be  punishable  under  our 
statute,  because  of  the  fact  that  the  paper  so 
forged  or  altered  was  of  such  a  nature  as  to 
be  incapable  of  being  used  for  any  fraudu- 
lent purpose:  but  we  think  that  this  prop- 
osition rather  refers  to  the  substance  of  the 
paper  than  to  the  success  of  the  forger  In 
accomplishing  his  purpose  in  altering  a  pa- 
per which  ordinarily  is  the  subject-matter 
of  forgery.  See  Billups  v.  State,  88  Ga.  27, 
13  S.  E.  830 ;  Berrisf ord  v.  State,  66  Ga.  53 ; 
Travis  v.  State,  83  Ga.  376,  9  S.  E.  1063. 

2.  The  next  point  he  makes  is  that  this 
pay  check  provides  that  it  shall  not  be  nego- 
tiable until  countersigned  by  one  of  a  number 
of  named  persons,  none  of  whom  had  coun- 
tersigned it  However,  it  was  payable  and 
subject  to  assignment  (though  not  of  com- 
mercial negotiation)  without  this  counter- 
signing. It  is  not  necessary  that  an  instru- 
ment be  negotiable  in  order  to  be  the  subject- 
matter  of  a  forgery. 

Judgment  affirmed. 

CI  G*.  App.  601) 

COWART  V.   DEES.     (No.  2,402.) 
(CJourt  of  Appeals  of  Georgia.    April  6,  1910.) 

(Syllabus  by  the  Court.) 

1.  Pleading  (§  403*)— Objections  to  Com- 
plaint—Estoppel BY  Answeb — Sufficien- 
cy OF  Description. 

llie  defendant,  having  admitted  in  his  an- 
swer that  he  was  in  possession  of  the  property 
in  dispute,  was  estopped  from  asserting  that 
the  description  of  the  articles  which  he  ad- 
mitted to  be  in  his  possession  was  insufficient 
for  the  purpose  of  identification.  EiSpecially  is 
this  true  where  the  articles  are  of  such  a  na- 
ture as  not  to  be  capable  of  minute  and  specific 
description,  as  is  the  case  of  ears  of  com,  bun- 
dles of  fodder,  sweet  potatoes,  and  syrup. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  §  1367 ;    Dec.  Dig.  §  403.* j 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  4k  Am.  Digs.  1907  to  date,  &  Reporter  Indi 
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2.  Apfxai.  and  Errob  (§  1033*)— Habmlkss 
Error— Takino  Judgment  fob  Less  Than 
Verdict. 

The  evidence  authorized  the  yerdict,  and 
the  defendant  cannot  complain  that  the  plain- 
tiff voluntarily  wrote  off  a  portion  of  the  ver- 
dict rendered  m  his  favor. 

[Ed.  Note.~>For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4061 ;  Dec  Dig.  1 1033.*] 

8.  Landlord  and  Tenant  (§§  326^  331*)  — 
Vebdict— Title  to  Cbops. 

Where  the  evidence  authorized  a  finding 
that  the  relation  of  landlord  and  cropper  exist- 
ed, the  title  to  the  crop  vests  in  the  landlord 
and  may  be  asserted  by  trover.  In  such  a  case 
the  jury  may  find  a  verdict  awarding  the  pos- 
session of  the  property  in  dispute  to  the  plain- 
tiff and  subjecting  him  to  the  prior  payment  of 
an  indebtedness  due  by  him  to  the  defendant. 
Such  a  verdict  is  not  void,  as  being  too  vague, 
indefinite,  and  uncertain  for  enforcement  by 
judgment. 

[Ed.  Note.^For  other  cases,  see  Landlord  and 
Tfenant,  Cent  Dig.  §1  1367,  1377 ;  Dec.  Dig.  §§ 
326.  331.*] 

Error  from  City  Court  of  Nashville;  R. 
Eve,  Judge. 

Action  by  T.  F.  Dees  against  T.  P.  Cowart 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  W.  Powell,  for  plaintiff  In  error.  J.  P. 
Knight,  for  defendant-  In  error. 

RUSSELL^  J.  Dees  brought  an  action  of 
trover  against  Cowart  for  25  bushels  of  com 
in  the  ear,  800  bundles  of  fodder,  15  bushels 
of  sweet  potatoes,  and  40  gallons  of  syrup, 
which  he  alleged  were  of  the  total  value  of 
$60.50  and  of  the  yearly  value  of  $10  for  hire. 
If  a  more  specific  description  of  the  articles 
In  this  case  sought  to  t>e  recovered  was  orig- 
inally necessary.  It  was  waived  by  the  de- 
fendant's admission  that  he  was  In  possession 
of  the  identical  artl<:les  which  the  plaintiff 
sought  to  recover.  Certainly,  If  the  defend- 
ant admitted  that  he  was  In  possession,  and 
Identification  was  sufficient  for  that  purpose, 
he  could  not  be  heard  to  say  that  the  descrip- 
tion was  Insufficient  to  put  him  on  notice  or 
so  vague  as  to  prejudice  his  rights. 

By  the  defendant's  answer  the  Issue  was 
reduced  to  the  single  question :  Was  the  title 
of  the  property  In  dispute  in  the  plaintiff,  or 
In  the  defendant?  This  point  was  not  made 
very  clear  upon  the  examination  of  the  plain- 
tiff In  chief,  because  the  fact  as  to  who  had 
the  title  of  the  property  depended  upon 
whether  the  defendant  was  a  cropper  or  a 
tenant  If  Dees  was  landlord  and  Cowart 
was  his  cropper,  the  title  to  the  crop  was  in 
Dees  until  he  had  paid  his  rent  and  any  ad- 
vances made  by  him  to  Cowart  to  aid  In  mak- 
ing the  crop.  If  Cowart,  on  the  other  hand, 
was  a  tenant  of  Dees,  then  the  title  to  the 
crop  was  In  Cowart  Teel  v.  State  (this  day 
decided)  67  S.  E.  699.  Prior  to  the  motion  to 
nonsuit,  the  testimony  In  behalf  of  the  plain- 
tiff did  not  disclose  the  relationship  of  the 
parties,  and  the  trial  judge  would  have  been 
authorized  to  award  a  nonsuit.    The  court, 


however,  had  the  discretion  to  reopen  the 
case  for  further  testimony;  and  this  discre- 
tion* we  will  not  control.  When  the  case  was 
reopened,  the  plaintiff's  testimony  was  to  the 
effect  that  Cowart  was  a  cropper  of  Dees, 
and  therefore  the  title  to  the  crop  was  In 
Dees.  The  defendant  Introduced  testimony 
to  the  contrary,  it  is  true;  but  this  simply 
raised  an  issue  of  fact,  which  was  settled  In 
the  plaintiff's  favor  by  the  verdict  of  the 
jury.  The  plaintiff's  evidence  authorized  the 
Jury  to  find  that  Cowart  was  his  cropper  and 
had  not  paid  for  advances  or  settled  with 
the  landlord  In  full. 

The  Jury  returned  a  verdict  awarding  the 
plaintiff  possession  of  all  the  property  sought 
to  be  recovered,  subject  to  a  payment  of 
$12.55,  or  a  credit  of  that  amount  In  the  de- 
fendant's favor.  The  verdict  reads  as  fol- 
lows: "We,  the  Jury,  find  the  verdict  in  favor 
of  the  plaintiff,  less  $12.55.  This  Oct  20tb, 
1909."  It  is  contended  that  this  verdict  Is 
too  vague  and  Indefinite  to  t>e  the  basis  of  a 
Judgment  We  do  not  think  this  contention 
is  sustainable.  Verdicts  are  to  be  upheld.  If, 
reasonably  construed,  they  are  susceptible  of 
a  definite  meaning.  We  think  that  by  this 
verdict  reasonably  construed,  the  Jury  plain- 
ly Intended  to  find  that  as  landlord  the  plain- 
tiff was  entitled  to  possessicm  of  all  of  the 
property  sued  for,  but  that  the  defendant 
had  a  Just  claim  against  him  for  $12.55.  In 
this  view  of  the  case  the  court  had  the  right 
to  sustain  the  verdict  as  being  sufficiently 
definite  to  be  the  basis  of  a  Judgment  It  has 
several  times  been  held  that  the  defendant 
might  be  allowed  deductions  or  counterclaims 
from  the  amount  recovered  In  an  action  of 
trover,  where  the  plaintiff  elected  an  alterna- 
tive verdict  in  damages,  in  lieu  of  recovery 
of  the  Identical  property.  While  trover  Is  an 
action  to  recover  for  a  tort,  and  a  right  aris- 
ing ex  contractu  cannot  generally  be  set  off 
against  the  tort,  still  In  those  cases  where 
title  is  vested  for  a  particular  purpose,  or  Is 
defeasible  In  certain  contingencies,  a  differ- 
ent rule  prevails,  and  matters  growing  out 
of  the  transaction  Itself  and  tending  to  limit 
the  plaintiff's  title  may  b^  pleaded  In  defense 
of  the  plaintiff's  right  Harden  v.  Lang,  110 
Ga.  392,  36  S.  E.  100;  Rogers  v.  Otto  Gas 
Engine  Works  (this  day  decided)  67  8.  E.  700. 
It  is  true  that  In  this  case  the  plaintiff  asked 
the  possession  of  the  property  mentioned,  in- 
stead of  an  alternative  verdict  In  damages, 
but  If  the  Jury  thought  that.  In  the  settle- 
ment between  the  landlord  and  the  tenant 
the  tenant  was  entitled  to  the  credit  of 
$12.55,  we  see  no  reason  why  It  could  not  be 
allowed  as  well  where  a  recovery  of  a  spe- 
cific property  was  asked  for  as  if  the  recov- 
ery had  been  In  the  nature  of  damages. 

The  defendant  cannot  complain  that  the 
plaintiff,  took  Judgment  upon  the  verdict  for 
the  com  alone,  omitting  the  fodder,  sweet 
potatoes,  and  syrup.    The  action  of  the  plaln- 


•For  other  euet  lee  lame  topic  and  Motion  KUMBBR  in  Deo.  A  Am.  Digs.  1907  to  date,  *  Reporter  Indesei 
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tiff  In  writing  off  00  much  oi  the  verdict  as 
related  to  these  latter  articles  was  beneficial 
to  the  defendant  Even  if  it  had  been  er- 
roneous, there  must  have  been  not  only  er- 
ror, but  Injury,  to  entitle  the  defendant  to 
complain. 
Judgment  affirmed. 


a  Oa.  App.  600) 

RADFORD  V.  STATE.    (No.  2.445.) 
(Court  of  Appeals  of  Georgia.    April  6,  1910.) 

(8yUahu9  &y  the  Court.) 

1.  (Tbiminal  Law  (§  809*)~EviDEnos--OTHXB 
Offenses. 

On  the  trial  of  a  female  for  the  offense  of 
adultery  and  fornication,  evidence  that  she  lived 
in  the  same  house  with  the  unmarried  man  with 
whom  she  is  cliarged  with  having  committed  the 
act  is  admissible,  although  it  may  tend  to  prove 
that  the^  lived  together  in  a  state  of  adulteir 
and  fornication,  which  under  the  Code  is  a  dif- 
ferent offense.    Pen.  Code  1^5,  §  381. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Dec.  Dig.  §  369.*] 

2.  Obiminal  Law  (§§  763,  764*)— TBiAir-lN- 
STBTJcrioNS— Ohabge  ON  Facts. 

It  is  not  an  invasion  of  the  exclusive  prov- 
ince of  the  jury  to  determine  all  questions  of 
disputed  facts  for  the  iudge  to  cnarge  them 
that  the  criminal  act  alleged  against  the  de- 
fendant may  be  shown  by  cfrcumstantial  evi- 
dence, and  that,  if  certain  specified  incrimina- 
tory circumstances  are  proved,  the  jury  would 
be  authorized  to  infer  guilt  In  the  case  sub 
judice  the  court  instructed  the  jury  that  if 
they  believed  it  to  be  true,  under  the  evidence, 
that  the  defendant  and  the  man  with  whom  she 
is  charged  with  having  committed  the  act  of 
adultery  and  fornication  *'were  in  bed  together, 
that  would  be  a  circumstance  that  would  au- 
thorize them  to  convict.*' 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law.  Ont.  Dig.  U  1731-1748,  1752;  Dec  Dig. 
II  7fe,  764.*] 

8.  Evidence  Supports  Verdict. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict. 

Error  from  City  Court  of  Carrollton;  James 
Beall,  Judge. 

Georgia  Radford  was  convicted  of  adultery 
and  fornication,  and  brings  error.    Affirmed. 

Leon  Hood,  for  plaintiff  in  error.  (X  B. 
Roop,  Sol.,  for  the  State. 

HILL,  C.  J.    Judgment  affirmed. 


(7  Oa.  App.  S1&) 

THOMAS  V.  STATE.     (No.  2.480.) 
((}ouTt  of  Appeals  of  Georgia.    April  0,  1910.) 

(Syllabus  by  the  Court,) 

L  Tbiai.  (I  41*)  —  Witnesses— Competency- 
Person  Violating  Rule  Sequestebino 
Witnesses. 

Where  witnesses  have  been  separated  at 
request  of  counsel  a  person  who  was  not  sworn 
and  sequestered,  but  who  had  remained  in  the 
courtroom  and  heard  the  testimony  in  the  case, 
is  still  competent  to  testify  as  a  witness  in  the 
cause.  If  ne  has  been  puroosely  kept  in  the 
courtroom  in  disobedience  of  the  orders  of  the 


court,  with  knowledgs  of  iSkt  fact  that  he  was 
to  be  used  as  a  witness,  the  fact  that  he  has 
heard  the  testimony  goes  to  his  credit,  and  the 
court  may  punish  either  the  party  who  caused 
him  to  remain  in  the  courtroom  or  the  witness 
himself  or  both,  according  to  the  circumstances, 
for  contempt  of  court,  but  it  is  error  to  refuse 
to  allow  him  to  testiry,  unless  the  party  offer- 
ing him  has  expressly  waived  the  right  to  use 
the  witness. 

TBd.  Note.— For  other  cases,  see  Trial,  (^nt. 
Dig.  I  105;  Dec.  Dig.  {  41.*] 

2.  Tbial  (I  41*)  —  Witnesses— Compbtenct— 
Rioet  to  Testimony  of  Witnesses. 
>  A  party's  right  to  liave  the  testimony  of 
any  witnessL  when  material  to  the  assertion  of 
his  rights,  IB,  under  the  provision  of  the  evi- 
dence act  of  1889  (Acts  1889,  p.  85;  Civ.  Code, 
§  5209),  unabridged,  except  by  the  exceptions 
therein  specified  and  is  unaffected  by  section 
5280  of  the  Civil  CJode,  which  relates  to  the 
sequestration  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |§  104,  105 ;    Dec.  Dig.  |  41.*] 

Error  from  City  Court  of  Ashbum;  J.  B. 
Williamson,  Judge. 

Neal  Thomas  was  convicted  of  crime,  and 
brings  error.    Reversed. 

John  B.  Hutcheson  and  Jas.  H.  Pate,  for 
plaintifT  in  error.  J.  A.  Comer,  Sol.,  for  the 
Stata 


RUSSELL,  J.  The  general  grounds  of  the 
defendant's  motion  for  a  new  trial  need  not 
be  considered  further  than  to  say  that  the 
evidence  in  behalf  of  the  state  would  have 
authorized  the  verdict  which  found  the  de- 
fendant guilty.  Inasmuch,  however,  as  it 
appears  from  an  assignment  of  error  in  the 
amendment  to  the  motion  for  new  trial,  as 
approved  by  the  trial  judge,  that  the  defend- 
ant was  deprived  of  testimony  to  which  he 
was  legally  entitled,  a  new  trial  must  result 

During  the  trial  counsel  for  the  defendant 
called  to  the  stand  from  the  courtroom  one 
Robert  Rouse,  and  administered  the  oath  to 
him.  Thereupon  counsel  for  the  state  object- 
ed to  his  testifying  npon  the  ground  that  the 
witnesses  had  been  sequestered  by  order  of 
the  judge  upon  the  defendant's  motion,  and 
that  this  witness  had  been  in  the  courtroom 
during  the  trial  of  the  case,  and  had  sat  by 
the  defendant's  counsel,  and  assisted  him  in 
striking  the  jury.  Counsel  for  the  defendant 
stated  to  the  court  that  the  witness'  testi- 
mony would  be  beneficial  to  the  defendant's 
case,  and  that  the  witness  was  not  sworn  and 
sent  out  with  the  other  witnesses  at  the  be- 
ginning of  the  trial,  for  the  reason  that  the 
defendant  had  no  means  of  apprehending, 
and  could  not  possibly  have  apprehended, 
that  the  testimony  which  the  evidence  of  this 
witness  would  rebut  would  be  brought  out  in 
the  trial.  Counsel  for  the  defendant  was  pro- 
ceeding to  state  what  the  witness  would  tes- 
tify, whereupon  counsel  for  the  state  object- 
ed to  his  doing  this  in  the  presence  of  the 
jury.  The  defendant's  counsel  then  request- 
ed the  court  to  retire  the  jury,  and  permit 
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him  to  state  to  the  court  what  the  testimony 
of  the  witness  would  be,  so  that  the  court 
could  properly  exercise  his  discretion.  The 
court  refused  to  retire  the  Jury,  or  permit 
counsel  for  the  defendant  to  state  what  facts 
he  sought  to  prove  by  the  witness,  and  refus- 
ed to  allow  the  witness  to  testify  in  the  case. 

We  think  the  court  erred  in  excluding  the 
testimony  of  the  witness.  The  Judge  certifies 
that  the  court's  ruling  was  as  follows:  "I 
think  that,  where  counsel  ask  a  ruling,  they 
ought  to  be  bound  by  it."  Section  1017  of  the 
Penal  Code  leaves  it  discretionary  with  the 
trial  Judge  as  to  whether  he  will  sequester 
all  or  a  part  of  the  witnesses  in  a  case,  and 
likewise  makes  It  a  matter  of  discretion  as 
to  whether  he  will  punish  disobedience  of  his 
order  requiring  the  witnesses  to  be  separated. 
It  is  also  a  matter  of  discretion  as  to  wheth- 
er he  will  allow  witnesses  who  have  already 
been  sworn  to  return  to  the  room  where  wit- 
nesses who  have  not  yet  testified  are  as- 
sembled, and  whether  he  will  permit  seques- 
tered witnesses  to  converse  with  other  par- 
ties. Any  violation  of  the  Judge's  rule  in  re- 
gard to  the  sequestration  is  punishable  as  for 
contempt,  but  we  know  of  no  law  under 
which  it  has  been  held  that  the  Judge  can  for- 
bid the  witness  to  testify  by  reason  of  the 
fact  that  he  has  remained'  In  the  courtroom 
and  heard  the  testimony,  unless  under  the  pe- 
culiar circumstances  of  the  case  the  party 
who  offered  the  testimony  could  rightfully 
be  held  to  have  waived  the  testimony  of  the 
witness. 

If  in  every  case  without  exception,  where 
the  Judge  had  ordered  the  sequestration  of 
witnesses,  he  could  refuse  to  allow  a  witness 
to  testify  after  the  witness  had  heard  the 
testimony  of  other  witnesses  on  the  trial,  it 
would  be  within  the  power  of  the  court  to 
deprive  a  party  in  some  case  of  the  only 
witness  whose  testimony  was  material  and 
valuable.  It  Is  evident  from  the  language 
employed  by  the  trial  Judge  in  ruling  on  the 
point,  that  he  was  of  the  impression  that  the 
counsel  for  the  defendant  had  expressly  waiv- 
ed the  use  of  the  witness;  for  the  language 
used  was  that,  where  counsel  ask  a  ruling, 
they  should  be  bound  by  it  In  Cunning- 
ham V.  State,  97  6a.  215,  22  S.  B.  954,  a  dis- 
tinction is  drawn  between  the  case  of  Perga- 
son  V.  Btcherson,  91  Ga.  785,  18  S.  B.  29,  and 
the  cases  of  May  v.  State,  90  Ga.  793,  17  S. 
E.  108,  Metropolitan  Street  Railway  Co.  v. 
Johnson,  90  Ga.  500,  16  S.  B.  49,  Rooks  v. 
State,  65  Ga.  330,  Lassiter  v.  State,  67  Ga. 
739,  and  Bone  v.  State,  86  Ga.  108,  12  S.  E. 
205,  in  which  it  was  held  that  where,  in  the 
trial  of  a  case,  a  witness  was  sworn  and  se- 
questered, but,  in  disobedience  of  the  court's 
order,  returned  to  the  courtroom  and  heard 
the  testimony  of  the  witnesses,  this  fact 
alone  offered  no  reason  for  excluding  him 
from  testifying.  It  is  pointed  out  In  the  Cun- 
ningham Case  that  in  the  Btcherson  Case, 
supra,  the  conduct  of  the  counsel  amounted 
to  a  voluntary  waiver  of  their  right  to  intro- 


duce the  witness  who  had  disobeyed  the 
court's  order,  and  that,  by  reason  of  such 
waiver,  they  procured  a  discharge  of  the 
witness  from  the  rule  for  contempt  It  was 
held  that  the  trial  Judge  would  not  be  com- 
pelled to  allow  the  waiver  to  be  recalled  and 
the  witness  examined.  Under  the  statement 
of  counsel  for  the  defendant  in  this  case, 
which  was  not  contradicted,  there  was  no 
waiver  of  his  right  to  Introduce  the  witness 
Rouse,  because  he  had  not  intended  to  intro- 
duce the  witness,  nor  could  he  foresee  that 
there  would  be  a  necessity  to  introduce  him. 
Even  If  the  counsel  had  knowingly  kept  the 
witness  in  the  courtroom,  unless  he  had  ex- 
pressly waived  his  right  to  introduce  htoi, 
the  court  could  not  have  deprived  the  party 
of  the  testimony,  though  the  court  might  have 
punished  the  counsel  and  the  witness  also  for 
contempt  of  court,  depending  upon  whether 
both  or  only  one  of  these  persons  knowingly 
violated  the  orders  of  the  court.  In  Ether- 
idge  V.  Hobbs,  77  Ga.  532,  3  S.  B.  251,  it  was 
held  that  in  a  civil  case  where  the  witnesses 
were  sworn  and  put  under  the  rule,  but  one 
of  them  who  had  been  subpcenaed  remained 
in  the  courtroom  and  heard  what  transpired 
throughout  the  trial,  it  was  not  error  to  re- 
fuse to  allow  him  to  testify;  but  it  appears 
that  the  testimony  had  been  closed  before  the 
witness  was  offered,  and  the  ruling  Is  based 
entirely  upon  the  idea  that,  as  it  is  discre- 
tionary with  the  court  in  all  cases  whether 
the  case  should  be  reopened  after  the  testi- 
mony is  closed,  the  Supreme  Court  would  not 
say,  under  the  peculiar  circumstances  of  the 
case,  that  this  discretion  bad  been  abused. 
So  far  as  we  can  find  from  examination  of 
the  adjudicated  cases,  the  disobedience  of 
the  witness  to  obey  the  order  for  sequestra- 
tion is  a  mere  irregularity  which  subjects  the 
offender  to  punishment,  and  may  affect  his 
credit  as  a  witness  before  the  Jury,  but  does 
not  render  the  witness  incompetent. 

Some  of  the  rulings  which  seem  to  Inti- 
mate that  it  would  be  discretionary  with  the 
court  to  exclude  the  testimony  of  a  witness 
who  has  disobeyed  an  order  of  sequestration 
were  made  before  the  passage  of  the  evidence 
act  of  1889  (Acts  1889,  p.  85).  Since  the  pas- 
sage of  that  act,  especially  in  view  of  the 
rulings  in  May  v.  State,  90  Ga.  793,  17  S.  B, 
108,  Cunningham  v.  State,  97  Ga.  214,  22  S. 
B.  954.  McWhorter  v.  State,  118  Ga.  55^  44 
S.  E.  873,  and  Phillips  v.  State,  121  Qa.  358 
(3),  49  S.  E.  290,  we  hold  that  the  witness 
could  not  be  excluded  for  disobedience  of 
the  court's  order  in  regard  to  sequestration. 
In  a  criminal  case,  even  though  the  party 
himself  might  be  punishable  for  contempt,  he 
could  not  properly  be  visited  with  a  convic- 
tion of  the  offense  of  which  he  stands  charged, 
as  a  punishment  for  contempt.  A  party's 
right  to  have  the  testimony  of  any  witness 
when  material  to  the  assertion  of  his  rights 
under  the  provisions  of  the  evidence  act  of 
1889  (Civ.  Code  §  5269),  is  unabridged,  ex- 
cept by  the  exceptions  tiierein  8peci8ad«  and 
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is  unaffected  by  section  5280  of  the  CIyII 
Code,  which  relates  to  the  sequeetratlon  of 

witnesses. 

Judgment  reversed. 

(7  Qel  App.  675) 

REDD  et  aL  v.  STATE.     (No.  2,393.) 
(Court  of  Appeals  of  Geoigia.     April  6»  1910.) 

(Syllahui  hy  the  Court,) 

1.  Obscenity  (|  2*)  —  "Indecency"  —  Expo- 
8ube  op  the  pebson  —  constbuction  ov 
Statute. 

In  the  expression,  "any  notorious  act  of 
public  indecency^  tending  to  debauch  the  mor- 
als,*' as  used  in  Pen.  Code  1895,  §  390,  the  word 
"indecency"  has  a  somewhat  narrower  meaning 
than  it  has  in  ordinary  popular  speech ;  yet  it 
is  broader  in  meaning  than  the  phrase  "exposure 
of  the  person."  A  criminal  public  indecency 
may  be  committed  without  any  improper  ex- 
posure of  the  human  body. 

[Ed.  Note.— For  other  cases,  see  Obscenityt 
Cent.  Dig.  {  2;   Dec.  Dig.  S  2.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  4,  pp.  3536,  3537.] 

2,  Obscenity  (8  I*)— Natube  and  E3lements 
OF  Offense. 

What  is  decent  and  what  is  indecent  are  de- 
termined by  the  sensibilities  and  moral  stand- 
ards of  a  people,  as  evolved  from  generation  to 
generation  along  with  their  civilization.  What 
IS  decent  in  one  period  may  be  indecent  in  an- 
other, and  vice  versa. 

[Ed.  Note. — For  other  cases,  see  Obscenityt 
Cent.  Dig.  §  1 ;  Dec.  Dig.  §  l.*J 

8.  Obscenity  ({  1*)— Natube  and  Elements 
OF  Offense. 

Whether  an  act  is  decent  or  indecent  de- 
pends upon  the  time,  the  place,  and  all  the  dr- 
cumstances  surroundiuff  its  commission,  includ- 
ing the  intention,  actual  or  implied,  of  the  actor. 

[Ed.  Note.— For  other  cases,  see  Obscenity, 
Cent.  Dig.  §  1 ;  Dec.  Dig.  1 1.*] 

4.  Obscenity  (8  1*)— Natube  and  Elements 
of  Offense  —  "Notobious  Act  of  Inde- 
cency." 

When  by  general  concensus  of  the  people 
and  practical  unanimity  of  public  opinion  an  act 
tending  to  debauch  the  morals  is  understood  to 
be  offensive  to  the  common  instincts  of  decency 
if  done  under  jiarticular  circumstances,  that  act, 
when  so  done,  is  in  contemplation  of  law  a  "no- 
torious act  or  indecency." 

[Ed.  Note. — For  other  cases,  see  Obscenity, 
Cent.  Dig.  §  1 ;   Dec.  Dig.  f  1.*] 

5.  Obscenity  (|  I*)— Natube  and  Elements 
OF  Offense— *  Public  Indecency'*— Exhi- 
bition OF  Sexual  Act. 

The  barrier  which  has  been  erected  by  so- 
cial decorum  between  persons  of  different  sexes, 
and  which  prevents  the  one  from  intentionally 
and  unnecessarily  intruding  upon  the  attention 
of  the  other  the  sexual  act  and  all  other  things 
directly  suggestive  of  it,  is  a  fundamental  of 
decency  well  recognized  and  understood  by  the 

f people  of  this  state  at  the  present  time.  A  pub- 
ic and  intentional  or  wanton  violation  of  the 
dictates  of  decency  in  this  respect  is  an  act  of 
"public  indecency,"  within  the  purview  of  sec- 
tion 390  of  the  Penal  Code  of  1^. 

[Ed.  Note.— For  other  cases,  see  Obscenity, 
Cent,  Dig.  1 1 ;   Dec.  Dig.  §  1.*] 

a  Obscenity  (§  I*)— Natube  and  Elements 
OF  Offense— Notobious  Public  Indecency 
—  Causing  Public  Copulation  by  Ani- 
mals. 

For  a   man   intentionally   or  wantonly  to 

cause  a  bull  and  a  cow  to  engage  in  sexual  inter- 


course upon  a  public  highway,  knowing  that  a 
woman  and  a  number  of  children  were  so  situ- 
ated that  they  could  hardly  fail,  to  see  the  spec- 
tacle, and  that  the^  would  lilcely  be  offended  by 
it,  is  an  act  of  cnmlnal,  notorious  public  inde- 
cency. 


[Ed.   Note. — For  other   cases, 
Cent.  Dig.  1 1 ;  Dec.  Dig.  1 1.*] 


Obscenity, 


Error  from  City  Court  of  La  Grange; 
Frank  Harwell,  Judge. 

Nick  Redd  and  others  were  convicted  of 
open  lewdness,  and  bring  error.     Affirmed. 

F.  M.  Longley,  for  plaintiffs  in  error, 
flenry  ^Reeves,  Sol.,  Hatton  Lovejoy,  and  E. 
A.  Jones,  for  the  State. 

POWELL,  J.  The  defendants  were  indict- 
ed under  the  Penal  Code  of  1895,  section  390, 
which  provides,  among  other  things,  that 
"any  person  who  shall  be  guilty  of  open 
lewdness,  or  any  notorious  act  of  public  inde- 
cency, tending  to  debauch  the  morals,"  shall 
be  punished  as  for  a  misdemeanor.  The 
charge  is  that  the  defendants  were  guilty 
of  a  notorious  act  of  public  indecency  tend- 
ing to  debauch  the  morals,  in  that  they  in  a 
public  place,  adjacent  to  a  highway  and  in 
the  presence  of  a  lady  and  several  children, 
caused  a  bull  and  a  cow  to  copulate.  The 
proof  was  that  these  two  men,  having  been 
Intrusted  with  a  cow  that  was  in  heat;  for 
the  purpose  of  taking  her  to  the  bull,  which 
was  confined  in  a  pasture  adjacent  to  the 
public  road,  put  the  cow  in  the  pasture,  and 
tied  her  to  the  fence  next  to  the  road  and 
called  the  bull  to  her  there.  The  copulation 
between  the  animals  thus  took  place  publicly, 
though  there  was  a  branch  and  a  thicket 
about  100  feet  away  in  which  the  act  could 
have  been  done  privately.  About  30  feet 
away,  and  Just  across  the  road,  were  a  wo- 
man and  several  children.  The  defendants 
denied  seeing  these  persons,  but  the  proof 
was  against  them  as  to  that  There  was  am- 
ple evidence  to  sustain  the  proposition  that 
the  defendants  willfully,  or  at  least  in  reck- 
less disregard  to  the  sensibilities  of  the  wo- 
man and  the  children,  put  the  bull  to  the 
cow  in  their  presence.  The  road  seems  to. 
have  been  a  much  frequented  highway,  for 
several  persons  passed  in  vehicles  while  the 
act  complained  of  was  in  progress. 

The  contention  presented  by  counsel  for 
plaintiffs  In  error  Is  that  no  offense  is  charg- 
ed or  shown — ^that  the  phrase,  "public  inde- 
cency,'* as  used  In  this  section  of  the  Penal 
Code,  relates  only  to  indecent  exposure  of 
the  human  person.  The  court  has  been  so 
fortunate  as  to  have  both  sides  of  the  ques- 
tion ably  argued  before  it,  and  we  must  ad- 
mit that  the  decision  of  the  question  is  not 
unattended  with  doubt.  There  are  In  this 
state  no  offenses  in  force  by  reason  of  the 
common  law.  In  a  sense,  all  our  crimes  and 
misdemeanors  are  statutory.  Yet  we  have 
by  statute  given  recognition  to  many  offenses 
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whicb  were  known  to  the  common  law  and 
which  hare  not  been  defined  otherwise  than 
by  the  nse  of  the  general  terms  anciently 
used  to  describe  them;  and,  in  such  cases, 
we  look  to  the  common  law  for  more  specific 
definition.  Public  indecency  was  a  common- 
law  offense,  included  under  the  more  general 
head  of  "indictable  nuisances."  What  re- 
-search  we  have  been  able  to  make  as  to  the 
old  English  cases  on  the  subject  tends  to 
corroborate  the  assertion  of  the  distinguish- 
ed counsel  who,  by  a  fortuitous  combina- 
tion of  circumstances,  appeared  for  the  plain- 
tiffs in  error,  that  no  case  can  be  found  at 
common  law  where  a  person  was  convicted 
for  exhibiting  or  exposing  any  of  the  lower 
animals  in  the  act  of  sexual  intercourse  or 
in  any  other  way  tending  to  shock  the  sen- 
sibilities of  the  spectators.  Indeed,  as  to 
prosecutions  for  public  indecency  (omitting 
cases  of  the  use  of  obscene  language  in  the 
presence  of  females  and  of  the  exhibition  of 
obscene  and  offensive  prints,  pictures,  statu- 
ary, etc. — omitted  because  they  are  distinct 
offenses,  not  here  involved),  all  the  old  cases, 
and  nearly  all  the  modern  ones,  so  f&r  as  the 
facts  have  been  reported,  appear  to  be  cases 
in  which  were  involved  exposures  of  the 
human  body.  It  may  therefore  be  conced- 
ed that  the  reported  cases,  considered  as 
phyirical  precedents,  do  seem  to  support  the 
view  presented  by  the  plaintiffs  in  error. 

It  is  true,  too,  that  it  is  contrary  to  the 
genius  of  our  law,  as  well  as  repugnant  to 
the  popular  notions  of  Juridic  justice,  that 
punishable  offenses  should  be  left  undefined. 
Intuitively,  the  courts  find  themselves  seek- 
ing for  and  declaring,  by  construction,  limi- 
tations in  the  way  of  definition,  where  the 
Legislature  has  spoken  loosely.  In  the  case 
of  McJunkins  v.  State,  10  Ind.  140, 145,  it  was 
said:  'The  term  *public  indecency'  has  no 
fixed  legal  meaning— is  vague  and  indefinite, 
and  cannot  in  itself  imply  a  definite  offense. 
And  hence  the  courts,  by  a  kind  of  judicial 
legislation,  in  England  and  the  United  States, 
have  usually  limited  the  operation  of  the 
term  to  public  displays  of  the  naked  person, 
the  publication,  sale,  or  exhibition  of  obscene 
books  and  prints,  or  the  exhibition  of  a  mon- 
ster—acts which  have  a  direct  bearing  on 
public  morals  and  affect  the  body  of  society. 
Thus,  it  will  be  perceived  that,  so  far  as 
there  Is  a  legal  meaning  attached  to  the  term, 
it  is  different  from,  and  more  limited  than, 
the  commonly  accepted  meaning  given  by 
Webster  [in  his  dictionary]  to  the  word  'in- 
decency.* "  This  dictum  has  been  widely 
quoted  with  approval  by  the  courts  and  text- 
writers;  and  it  may  be  noted  that  it  found 
its  way  into  general  lexicography,  for  the 
Century  Dictionary  cites  it  in  connection 
with  the  definition  of  the  word  "indecency." 
Yet,  despite  the  wide  currency  that  has  been 
given  the  dictum  in  the  McJunkins  Case,  de- 
spite the  paucity  of  physical  precedents  to 
the  contrary,  it  must  be  noticed  by  every  one 
who  has  had  the  occasion  to  pursue  the  ques^ 


tion  that  neither  the  courts  nor  the  text- 
writers  have  been  willing  to  commit  them- 
selves fully  to  the  proposition  that  the  limita- 
tions and  definition  attempted  in  that  case 
are  wholly  accurate  or  that  the  enumeration 
of  acts  there  stated  is  exhaustive.  For  in- 
stance, we  frequently  find  in  cas^  and  text- 
books the  statement  that  whatever  openly 
outrages  decency  and  is  injurious  to  public 
morals  is  a  misdemeanor  at  common  law  and 
is  indictable  as  such.  See  Russell,  Crimes 
(9th  Amer.  Ed.)  449;  Id.  (7th  Eng.  Ed.,  1st 
Can.  Bd.)  1875;  Bishop,  New  Crim.  Law,  f 
1125  (2) ;  29  Cyc  1815 ;  State  v.  Rose,  32  Mo. 
560;  State  v.  Walter,  2  Marv.  (Del.)  444,  43 
Atl.  258 ;  €k)m.  v.  Holmes,  17  Mass.  336 ;  State 
V.  Appling,  25  Mo.  315,  69  Am.  Dec.  469; 
Com.  V.  Sharpless,  2  Serg.  &  R.  (Pa.)  91,  7 
Am.  Dec.  632;  Grisham  v.  State,  2  Yerg. 
(Tenn.)  589 ;  Knowles  v.  State,  8  Day  (Conn.) 
103,  108;  Rex  v.  Ounden,  2  Camp.  89;  4 
Blackstone's  Com.  64. 

The  reticence  of  the  courts  to  violate  the 
chastity  of  their  reports  with  narratives  of 
indecent  acts  may  account  for  the  fact  that 
we  are  able  to  find  so  few  reported  cases  of 
public  indecency  not  involving  exposure  of 
the  person.  For  example,  in  Brigman  v. 
State,  123  Ga.  505,  51  S.  E.  504,  a  conviction 
for  public  indecency  was  sustained ;  but  the 
printed  report  contains  no  account  of  the  spe- 
cific act  by  which  the  defendant  violated  the 
statute.  An  inspection  of  the  original  record 
shows  that  it  involved  no  exposure  of  the 
person.  For  the  purpose  of  insulting  a  young 
lady  who  had  refused  his  offer  of  escort,  the 
defendant  in  that  case  emitted  an  indecent 
noise  in  her  presence,  while  she  was  on  the 
highway  in  company  with  another  young  man. 
Indeed,  in  the  old  and  frequently  referred  to 
case  of  Sir  Charles  Sedley,  which  was  tried 
during  the  reign  of  Charles  II  (see  1  Siderf. 
168),  the  offense  of  public  indecency  alleged 
against  the  prisoner  was  not  only  that  he 
stood  naked  on  a  balcony  in  a  public  part  of 
London,  but  also  that  he  threw  down  certain 
"offensive  liquor"  among  the  people  passing 
along  the  highway.  In  Nolin  v.  Mayor,  etc., 
of  Town  of  Franklin,  4  Yerg.  (12  Tenn.)  163, 
the  Supreme  €k>urt  of  Tennessee,  on  the  au- 
thority of  the  common  law,  held  that  "the 
showing  of  a  studhorse  in  a  town  is  a  nui- 
sance." However,  we  are  not  prepared  to 
hold  that  our  statute  intended  to  adopt  the 
common  law  to  this  extreme. 

After  careful  reflection  upon  the  matter, 
we  have  reached  the  conclusion  that  our 
statute,  based  as  it  is  upon  the  common  law, 
is  broad  enough  to  cover  all  notorious  public 
and  indecent  conduct,  tending  to  debauch  the 
public  morals,  even  though  it  be  unattended 
by  any  exposure  of  the  human  body.  If 
this  is  not  so,  then  our  law,  broadly  as  it 
has  been  drawn,  is  not  adequate  to  protect 
the  public  in  this  state  from  many  acts 
shockingly  obscene  and  tending  to  lower  th9 
moral  standards,  for,  while  we  have  statutes 
against  the  use  of  obscene  and  vulgar  Ian- 


Oil) 


RBDD  ▼.  STATE. 


Til 


goai^,  against  the  exhibttlon  of  prints,  pic- 
tures, and  other  artificial  representations  of 
obscene  things,  we  have  no  statute  other  than 
the  one  now  under  review  against  Indecent 
shows  and  public  exhibitions  of  things  not 
pictorial  In  their  nature.  Can  it  be  said  that 
it  would  not  be  a  notorious  act  of  public  In- 
decency if  in  a  theater  or  other  similar  place, 
one  should  exhibit  trained  animals,  say  mon- 
keys dressed  as  men  and  women,  and  cause 
them  to  go  through  the  act  of  sexual  inter- 
course in  the  presence  of  the  audience?  Can 
it  be  doubted  that  this  would  tend  to  de- 
bauch the  public  morals?  Yet  It  would  In- 
YOlve  no  exposure  of  the  human  body.  Cases 
even  worse  than  this — cases  so  extreme  that 
even  the  duty  of  speaking  plainly,  imposed 
upon  us  by  the  nature  of  the  question  here 
inyolved,  will  not  excuse  the  indelicacy  of 
mentioning  them—and  yet  involylng  no  ex- 
posure of  the  person,  may  be  imagined.  The 
language  of  the  law,  taken  In  Its  natural  and 
ordinary  sense,  is  broad  enough  to  reach 
such  cases»  and  we  do  not  feel  warranted  in 
so  limiting  its  meaning  as  to  leave  such  cases 
out  of  its  province.  Hard  as  it  is  to  define 
what  ••notorious  public  Indecency"  means,  we 
feel  reasonably  sure  that  it  means  In  law,  as 
well  as  in  common  vernacular,  more  than 
what  the  expression  "Indecent  exposure  of  the 
person"  Includes.  However,  we  should  keep 
In  mind  that  the  word  "indecency,"  as  used 
In  the  statute,  has  not  so  broad  a  meaning 
as  It  has  In  popular  speech.  An  act  may  be 
unconventional,  may  be  such  as  to  give  of- 
fense to  the  finer  sensibilities,  may  relate  to 
acts  which  would  bring  a  blush  (real  or  feign- 
ed) to  the  cheeks  of  the  prudish,  and  yet  not 
be  Indecent  To  determine  whether  an  act 
is  Indecent  within  the  purview  of  the  stat- 
ute, the  time,  the  place,  the  circumstances, 
and  the  motives  of  the  actors  must  be  con- 
sidered. An  act  may  be  done  under  some  cir- 
cumstances without  the  imputation  of  inde- 
cency, when  a  similar  act  done  in  the  pres- 
ence of  women  or  children  would  be  highly 
Indecent  Many  useful,  important,  and  even 
absolutely  necessary  acts  are  to  be  lawfully 
accomplished  only  In  private.  What  is  de- 
cent and  what  is  Indecent  is  largely  a  matter 
of  general  public  opinion,  and,  hard  as  it  is 
to  define  the  words  "public  indecency,"  most 
of  us  who  have  ordinary  sensibilities  know 
what  it  means.  By  common,  consent  of  the 
people  there  are  certain  things  which  all 
know  and  understand  are  not  to  be  done  pub- 
licly, or  at  least  in  mixed  company.  A  fair 
test  to  determine  whether  an  act  is  notorious- 
ly indecent  within  the  purview  of  this  law 
is  to  consider  whether  the  general  run  of  the 
citizenry  of  the  state  would  readily  recog- 
nize It  as  such  (all  the  attendant  facts  and 
circumstances  and  the  motives  of  the  actor 
being  considered),  and  also  whether  It  tends 
to  debauch  the  morals.  We  believe  in  this 
case  that  these  defendants,  even  though  they 
were  possessed  of  less  than  normal  moral 
flensibllitlesy  knew  that  it  was  indecent  for 


them  to  put  tbe  bull  to  the  cow  in  plain  vi^w 
of  the  highway  and  in  the  presence  of  this 
lady  and  her  children,  some  of  them  little 
girls,  when  the  necessary  performance  could 
have  been  accomplished  privately  with  but 
little  trouble  and  inconvenience. 

As  was  said  by  Chief  Justice  Perkhis  in 
the  case  of  Ardery  v.  State,  66  Ind.  828,  829, 
330:  "Immediately  after  the  fall  of  Adam, 
there  seems  to  have  sprung  up  In  his  mind 
an  idea  that  there  was  such  a  thing  as  decen- 
cy and  such  a  thing  as  Indecency;  that  there 
was  a  distinction  between  them;  and  since 
that  time  the  ideas  of  decency  and  indecency 
have  been  instinctive  In,  and.  Indeed,  parts 
of,  humanity."  As  tending  to  preserve  chas- 
tity, society  has  erected  as  one  of  its  In- 
violable decencies  that  sexual  Intercourse, 
lawful  or  unlawful,  and  all  things  directly 
suggestive  of  it,  shall  be  k^t  private,  and  has 
established  that  It  Is  a  shameful  and  an  in- 
decent thing  for  a  person  of  one  sex,  especial- 
ly of  the  male  sex,  intentionally,  publicly,  and 
unnecessarily  to  bring  before  the  gaze  or 
hearing  of  a  person  of  the  opposite  sex  the 
act  of  sexual  Intercourse,  or  things  closely 
associated  with  it  Anything  which  tends  to 
break  down  this  standard  of  decency  tends 
to  promote  unchastlty,  and  thereby  to  de- 
bauch the  public  morals.  If  one  man  may 
without  violating  the  law  deliberately  cause 
his  beasts  to  copulate  on  the  highway  and  in 
the  very  presence  of  one  woman  rightfully 
there,  another  may  lawfully  bring  his  beasts 
for  the  same  purpose  to  tiie  school  grounds 
where  children  are  assembled  or  to  the 
churchyard,  while  the  congregation  is  there. 
Can  such  things  be  allowed  without  offending 
the  common  instincts  of  decency  in  the  strict- 
est sense  of  the  word,  or  without  tending  to 
impair  the  present  standard  of  morals  as 
now  recognized  as  proper  between  the  sexes? 

It  is  true,  as  suggested  by  distinguished 
counsel  for  the  plaintiffs  in  error,  that,  ac- 
cording to  the  construction  here  announced, 
the  patriarch  Jacob  standing  at  the  public 
watering  place  and  holding  the  striped  rods 
before  Laban's  bulls,  rams,  .and  he-goats 
when  they  leaped,  in  order  that  the  young 
might  be  marked  with  stripes,  would  have 
been  guilty  of  public  Indecency.  Perhaps 
so.  But,  as  able  counsel  for  the  state  has 
replied,  it  will  not  do  to  measure  modem 
morals  according  to  the  standards  of  an- 
cient and  Biblical  times.  King  Solomon 
with  his  thousand  wives  would  not  be  toler- 
ated in  Georgia;  and  King  David,  he  the 
man  after  Gk)d's  own  heart,  could  hardly 
justify  his  whole  life  according  to  the  pro- 
visions of  the  Penal  Code  of  this  state.  Our 
standards  of  morals  have  advanced  since 
then,  and  our  standards  of  decency  have  ad- 
vanced accordingly.  The  times — ^the  prevail- 
ing state  of  public  morality  at  the  particular 
period— more  largely  than  any  other  one 
thing,  determine  what  the  decencies  and  in- 
decencies of  that  particular  day  and  genera- 
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tion  shall  be.  Many  things  regarded  (by 
law  as  well  as  by  secular  opinion)  a  hundred 
years  ago  as  being  indecent  are  not  so  re- 
garded now;  and,  on  the  other  hand,  the 
present  age  has  developed  decencies  and  in- 
decencies unknown  to  or  unobserved  by  our 
forefathers. 

We  conclude  that  according  to  the  prevail- 
ing social  standards  In  this  state,  and  ac- 
cording to  the  notions  of  decency  and  Inde- 
cency now  commonly  recognized  among  our 
people,  the  act  of  the  defendants  was  a  no- 
torious act  of  public  Indecency,  tending  to 
debauch  the  morals.  This,  of  course,  is  bas- 
ed on  the  assumption  that  the  defendants 
had  the  intention  of  obtruding  the  spectacle 
upon  the  gaze  of  those  present,  or  that  they 
acted  so  wantonly  or  recklessly  In  the  mat- 
ter as  to  raise  the  legal  imputation  of  such 
an  Intention.  The  act  of  the  animals  was 
not  the  thing  that  was  Indecent  The  Inde- 
cent thing  was  the  conduct  of  the  defend- 
ants in  intentionally  or  wantonly  displaying 
this  act  to  the  woman  and  the  children.  A 
moment's  thought  will  develop  this  distinc- 
tion. A  lady  of  refined  sensibilities,  who, 
though  in  mixed  company,  should  casually 
come  upon  animals  in  the  sexual  act,  might 
feel  a  sense  of  shame,  her  refined  tastes 
might  be  offended;  yet  it  would  be  to  at- 
tribute a  mock  modesty  to  her  to  say  that 
her  sense  of  decency  was  outraged.  Yet,  If 
some  man  were  to  catch  the  animals  so  en- 
gaged, and  bring  them  before  her  and  say, 
either  by  spoken  language  or  by  conduct  ca- 
pable of  conveying  an  equivalent  meaning, 
^'Look  at  this,"  her  sense  of  decency  would 
be  offended — ^not  by  the  act  of  the  animals, 
but  by  the  act  of  the  man. 

Judgment  affirmed. 


(184  Oa.  141) 

BURNEY  V.  ARNOLD. 

(Supreme  Court  of  Geoigia.    Feb.  25,  1910.) 

(8yllabu$  by  the  Court.) 

1,  Husband  and  Wife  (|  31*)--Antenuptial 
Contract— Deed  by  Husband— Construc- 
tion. 

Under  the  pleadings  and  agreed  statement 
of  facts,  the  plaintiff  and  the  defendant  were 
bonnd  by  the  terms  of  the  deed  as  far  as  con- 
cerns an  adjudication  In  this  case  of  questions 
affecting  their  interests  in  the  land  in  contro- 
versy. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Dec  Dig.  |  31,*] 

2.  Deeds  (§  133*)— Construction— Nature  of 
Estate. 

Where  a  deed  conveyed  property,  "to  be  and 
remain  the  sole  and  separate  property  of  said 
Fannie  C.  [the  wife  of  the  grantor],  and  for 
her  sole  and  separate  use  during  her  lifetime, 
and  at  her  death  to  go  to  and  vest  in  such  child 
or  children  as  are  bom  or  may  be  bom  of  said 
marriage/*  a  life  estate  was  created  in  the  wife, 
with  a  vested  remainder  in  the  children  of  the 
grantor  and  his  wife  who  were  in  life  at  the 
time  the  deed  was  executed,  with  the  remainder 


estate  to  open  and  let  in  to  a  vested  remainder 

such  children  as  might  thereafter  be  bom  of 
the  marriage. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  36S-571 ;    Dec.  Dig.  §  133.*] 

8.  Tenancy  in  Common  (|  38*)  —  Adverse 
Possession— (Ejectment  bt  Co -Tenant. 
The  owner  of  an  undivided  interest  in  land 
may  maintain  against  his  co-tenant  in  adverse 
possession  of  the  entire  property  an  action  of 
ejectment  and  for  the  recovery  of  mesne  profits. 
If  a  recovery  is  had,  the  plaintiff  will  be  pat  in 
possession  with  the  defendant  as  a  tenant  in 
common. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  i  102;  Dec.  Dig.  |  3&*1 

(Additional  SyUdbus  by  Editorial  Staff.) 

4.  Words  and  Phrases— "Vest." 

The  word  'Vest"  as  used  in  a  deed,  has 
a  double  meaning,  denoting  either  "a  vesting 
in  interest,"  or  "a  vesting  in  possession." 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  7302.] 

Elrror  from  Superior  Court,  Morgan  Goan- 
ty;  H.  G.  Lewis,  Judge. 

Action  by  W.  A.  Bumey  against  Wood 
Arnold.  Judgment  for  def^idant,  and  plain- 
tiff brings  error.    Affirmed. 

On  June  6,  1855,  shortly  prior  to  their 
marriage,  John  W.  Burney  and  Fannie  C. 
Walker,  residents  of  Morgan  county,  Ga.,  ex- 
ecuted an  agreement  reciting  as  follows: 
''Whersas,  marriage  is  contemplated  shortly 
to  be  solemnized  between  said  John  W.  and 
Fannie  C;  and  whereas,  the  said  John  W. 
Burney  is  desirous  of  protecting  the  said 
Fannie  C.  against  the  pecuniary  misfortunes 
of  life:  Now,  the  said  John  W.,  for  and  in 
consideration  of  the  said  contemplated  mar- 
riage, hath  released  and  relinquished,  and 
doth  by  these  presents  release  and  relinquish, 
his  marital  right  in  and  to  that  portion  of 
the  separate  estate  of  said  Fannie  G.  herein- 
after named,  the  same  to  be  and  remain  the 
sole  and  separate  property  of  said  Fannie 
C,  and  for  sole  and  separate  use  during  her 
lifetime,  and  at  her  death  to  go  and  vest  in 
such  child  or  children  as  may  be  bom  of  said 
marriage,  to  wit  [Here  follows  a  descrip- 
tion of  certain  slaves.]  Together  with  the 
sum  of  five  thousand  dollars  in  money,  to  be 
invested  at  the  earliest  convenience  of  said 
John  W.  in  such  stocks  as  he  and  the  said 
Fannie  C.  may  agree  upon.  And  it  is  further 
agreed  by  and  between  the  said  parties  that 
any  of  said  negroes  named,  or  their  increase, 
may  by  the  Joint  act  of  John  W.  and  Fannie 
C.  be  sold  or  exchanged;  but  the  nature  of 
the  title  of  whatever  may  be  received  upon 
such  sale  or  exchange  shall  in  no  wise  be 
changed  thereby,  but  follow  the  original  es- 
tate. And  it  is  further  stipulated  and  agreed 
by  and  between  the  parties  that  after  the  con- 
summation of  said  contemplated  marriage 
the  said  John  W.  Burney  shall  act  as  trustee 
for  said  Fannie  C.  touching  said  negro  prop- 
erty and  said  money  and  stock  as  aforesaid. 

On  January  19,  1876,  Jolm  W.  Burney  ex 
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ecuted  to  himself,  as  trustee  for  his  wlfe»  a 
deed,  which,  omitting  formal  parts  and  the 
description  of  the  property  conveyed,  is  as 
follows:  ** Whereas,  John  W.  Bumey  and 
his  wife,  then  Fannie  C.  Walker,  in  contem- 
plation of  marriage,  did  on  the  6th  day  of 
June  in  the  year  1855,  make  and  enter  into 
a  marriage  contract  in  writing  which  is  now 
referred  to  as  being  recorded  in  the  clerk's 
office  of  the  superior  court  of  said  county  of 
Morgan,  in  Land  Book  L,  folio  49,  on  the 
7th  day  of  June,  1855,  and  by  the  terms  of 
which  certain  slaves  therein  named,  together 
with  the  sum  of  five  thousand  dollars,  of  the 
property  of  the  said  F.  C.  Walker,  the  said 
five  thousand  dollars  to  be  invested  in  stocks, 
was  settled  to  be  and  remain  the  sole  and 
separate  property  of  the  said  Fannie  G.  dur- 
ing her  lifetime,  and  at  her  death  to  go  and 
vest  in  such  child  or  children  as  may  be 
bom  of  said  marriage,  and  the  said  John  W. 
Bum^  made  trustee  for  said  EVinnie  C. 
touching  said  negro  property  and  stocks ;  and 
whereas,  the  said  John  W.  Bumey,  shortly 
after  the  consummation  of  said  marriage,  did 
receive  into  his  possession  of  the  property  of 
said  Fannie  C.  the  said  sum  of  five  thousand 
dollars,  and  did  use  the  same  for  his  indi- 
vidnal  purposes,  believing  that  he  would  be 
able  to  restore  the  same  with  interest  there- 
on at  any  time;  and  whereas,  by  reason  of 
the  results  of  the  late  war  between  the  states 
and  other  unforeseen  causes,  the  said  John 
W.  Bumey  finds  himself  unable  to  comply 
with  the  letter  of  the  said  contract,  and  being 
anxious  to  account  for  the  said  five  thousand 
dollars,  with  interest  thereon,  as  far  as  he 
may  be  able  to  do,  makes  the  following  con- 
veyance as  the  best  he  can  now  do  in  dis- 
charge of  the  obligations  imposed  on  him  in 
said  marriage  contract,  viz.:  This  Indenture, 
made  and  entered  into  this  the  nineteenth 
day  of  January,  1876,  between  John  W.  Bur- 
ney,  of  said  county  and  state,  and  John  W. 
Bumey,  trustee  for  his  wife,  Fannie  0.  Bur- 
ney,  formerly  Fannie  C  Walker,  witnesses 
that  the  said  John  W.  Bumey,  for  and  in  con- 
sideration of  the  facts  stated  in  the  foregoing 
and  above  recitals,  and  his  obligations  con- 
tained in  the  said  marriage  contract  above 
referred  to,  and  in  discharge  of  said  obliga- 
tion to  the  extent  of  eight  thousand  dollars, 
the  value  put  upon  the  property  hereinafter 
described,  does  hereby  sell  and  convey  unto 
himself,  as  trustee  of  said  Fannie  G.  Bumey, 
a  certain  tract  of  land  [described],  to  have 
and  to  hold  all  and  every  said  described 
property  to  him  as  trustee  for  the  said  Fan- 
nie G.  Bumey,  to  be  and  remain  the  sole  and 
separate  property  of  said  Fannie  G.  and  for 
her  sole  and  separate  use  during  her  lifetime, 
and  at  her  death  to  go  to  and  vest  in  such 
child  or  children  as  are  bom  or  may  be  bom 
of  said  marriage;  and  the  title  to  the  said 
described  property  unto  the  said  John  W. 
Bumey,  trustee  as  aforesaid,  for  the  pur- 
poses aforesaid,  the  said  John  W.  Bumey 
does  and  will  forever  warrant  against  thft 


claims  of  all  and  every  person  whomsoever." 
The  plaintiff  in  the  present  action  is  the 
husband  of  one  of  six  children  bom  to  the 
above-named  parties,  and  as  sole  heir  of  his 
wife  seeks,  according  to  the  petition  as 
amended,  to  recover  an  undivided  one-fourth 
interest  in  property  covered  by  the  deed  above 
mentioned,  together  with  mesne  profits  there- 
of. The  defendant,  who  is  the  only  survivor 
of  the  six  children,  and  the  only  one  who  sur- 
vived his  mother,  Mrs.  Fannie  G.  Bumey, 
filed  general  and  special  demurrers  and  an 
answer.  After  allowance  of  an  amendment 
offered  by  the  plaintiff,  the  court  at  the  trial 
term  overruled  the  demurrers  and  proceeded 
to  a  hearing  of  the  case  without  a  jury,  on 
an  agreed  statement  of  facts,  and  rendered 
Judgment  awarding  to  the  plaintiff  a  one- 
fourth  interest  in  the  property  sued  for  and 
mesne  profits.  To  this  judgment,  and  that 
overruling  the  demurrers,  the  defendant  ex- 
cepted. It  was  agreed  between  the  parties 
that  John  W.  Bumey  and  Fannie  G.  Walker 
were  married  in  June,  1855,  and  as  husband 
and  wife  resided  in  Morgan  county  continu- 
ously thereafter  until  May  18,  1906,  when 
she  died,  and  that  the  marriage  articles  and 
the  deed  above  referred  to  were  duly  record- 
ed, and  copies  thereof  were  by  consent  receiv- 
ed in  evidence.  The  value  of  the  mesne 
profits  to  be  allowed  in  the  event  of  a  recov- 
ery by  the  plaintiff  were  also  agreed  upon. 
The  other  facts  agreed  upon,  necessary  to  an 
understanding  of  the  decision  rendered,  are 
as  follows: 

"That  as  a  result  of  said  marriage  there 
were  bom  to  the  said  John  W.  and  Fannie  G. 
the  following  children,  to  wit:  Alexander, 
bom  March  6^  1856,  and  died  March  25,  1856 ; 
Thomas,  bom  March  21,  1857,  died  March  25, 
1857;  John  T.,  bom  July  21,  1858,  died  March 
31,  1895;  William  A.,  the  defendant,  born 
April  26,  1861,  and  now  living;  Grawford 
R.,  bom  March  25,  1864,  died  March  21, 
1897 ;  Julia  G.,  bom  S^tember  80,  1868,  died 
June  30,  1899.  It  is  further  agreed  that  at 
the  time  of  his  death  Grawford  R.  left  sur- 
viving him  both  a  wife  and  one  child,  who 
are  now  in  life,  and  who  reside  in  Alabama, 
and  who  are  his  sole  heirs  at  law.  It  is  not 
known  whether  or  not  he  died  testate  or  in- 
testate. It  is  not  known  whether  or  not 
there  was  any  administration  upon  his  es- 
tate. It  ia  not  known  whether  or  not  at 
the  time  of  his  death  he  owed  any  debts  for 
which  his  estate  can  be  held  liable;  but  it 
is  agreed  that  on  the  17th  day  of  August, 
1891,  Grawford  R.  Bumey  executed  and  de- 
livered to  a  copartnership,  using  the  firm 
name  of  U,  Cohen  &  Go.,  a  certain  instrument 
in  writing,  recorded  in  Book  K,  page  563,  in 
the  office  of  the  clerk  of  the  superior  court 
of  Morgan  county.  It  Is  further  agreed  that 
the  original  of  this  paper  Is  not  in  the  pos- 
session, custody,  or  control  of  either  of  the 
parties  to  the  case  at  bar,  and  that  the  rec- 
ord of  this  paper,  or  a  correct  copy  thereof, 
at  the  elections  of  either  of  the  parties,  may 
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be  read  in  erldence  at  the  trial  of  said  case 
in  lieu  of  the  original ;  provided,  always,  the 
original  would  be  competent  evidence  upon 
the  trial  of  the  issues  of  the  case  at  bar. 
It  is  agreed  that  Julia  C.  Burney  intermar- 
ried with  the  plaintiff  on  the  10th  day  of 
March,  1897;  that  she  died  intestate,  owing 
no  debts;  that  there  has  been  no  administra- 
tion upon  her  estate ;  that  she  left  surviving 
her,  as  her  sole  heir  at  law,  Wood  Arnold, 
the  plaintiff.  The  issue  of  said  marriage 
was  one  son,  who  died  before  his  mother. 
It  is  further  agreed  that  Fannie  G.  Burney, 
formerly  Fannie  G.  Walker,  died  intestate 
on  the  18th  day  of  May,  1906;  that  on  the 
day  of ,  1906>  William  A.  Bur- 
ney was  appointed  administrator  upon  the 
estate  of  Fannie  G.  Burney  by  the  ordinary 
of  Morgan  county,  Ga.,  and  that  immediately 
thereafter  William  A.  Burney  qualified  as 
each  administrator,  and  that  he  has  never 
been  discharged  from  said  trust  as  such  ad- 
ministrator. It  is  further  agreed  that  there 
has  been  no  administration  upon  the  respec- 
tive estates  of  Alexander  and  Thomas  Bur- 
ney, the  children  of  John  W.  Burney  and 
Fannie  G.  Burney,  formerly  Fannie  G.  Walk- 
er, and  none  on  estate  of  deceased  son  of  said 
Julia  G.  by  her  husband.  Wood  Arnold ;  said 
son  leaving  no  estate.  It  is  agreed  that  John 
W.  Burney  acquired  title  to  the  land  describ- 
ed in  the  petition  in  this  wise:  He  inherited 
a  one-half  undivided  interest  therein.  He 
purchased  from  his  brother  a  one-half  undi- 
vided interest  therein,  paying  his  brother 
therefor  part  of  the  money  that  went  into 
his  hands  under  and  by  virtue  of  the  mar- 
riage articles  hereinbefore  referred  to  be- 
tween John  W.  Burney  and  Fannie  O.  Bur- 
ney, formerly  Walker.** 

F.  G.  Foster  and  J.  D.  Kilpatrlck,  for  plain- 
tiff in  error.  G^rge  &  Anderson,  for  defend- 
ant in  error. 

~  HOLDSN,  J.  (after  stating  the  facts  as 
above).  1.  One  of  the  questions  to  be  de- 
cided in  this  case  is  whether  the  rights  of 
the  parties  are  governed  by  the  terms  of  the 
antenuptial  contract  or  by  the  provisions  of 
the  deed.  The  contract  expressed  in  the  €m- 
tenuptlal  agreement  was  executory.  JohnW. 
Burney  was  to  hecome  the  trustee  of  his 
wife  after  the  consummation  of  their  mar- 
riage. The  deed,  which  does  not  acknowl- 
edge the  receipt  by  him  of  any  property  refer- 
red to  in  the  antenuptial  agreement,  except 
the  $5,000  in  money,  states  that  he  "did  use 
the  same  for  his  individual  purposes,"  and 
further  recites  that  he,  being  "unable  to  com- 
ply with  the  letter  of  said  contract  [the  an- 
tenuptial agreement],  and  being  anxious  to 
account  for  the  said  $5,000,  with  interest 
thereon,  as  far  as  he  may  be  able  to  do  so, 
makes  the  following  conveyance  as  best  he 
can  now  do  in  discharge  of  the  obligations 
imposed  on  him  in  said  marriage  contract** 
There  is  no  doubt  that,  for  the  purposes  of 
this  case,  the  rights  of  the  parties  are  to  be 


governed  by  the  deed  alone;  the  marriage 
contract  having  no  other  effect  than  that  it 
may  be  referred  to  for  the  purpose  of  mak- 
ing clear  any  matter  of  doubt  in  construing 
the  deed,  the  latter  referring  to  the  marriage 
contract  as  an  inducement  to  the  making  of 
the  deed. 

The  plaintiff  sues  to  recover  an  undivided 
one-fourth  interest  in  the  property  conveyed 
by  the  deed^  making  it  the  foundation  of  his 
abstract  of  title,  and  nowhere  In  hla  plead- 
ings making  any  reference  to  the  marriage 
articles.  He  makes  no  contention  that  he  is 
entitled  to  the  property  under  the  antenup- 
tial contract,  or  by  reason  of  any  of  the  trust 
property  referred  to  therein  going  into  the 
property  which  the  deed  conveys.  The  de- 
fendant in  his  answer  states  that  there  went 
into  the  hands  of  John  W.  Burney  under  the 
marriage  contract  $5,000  in  money  and  prop- 
erty of  the  value  of  $10,000,  and  that  he,  ^'be- 
ing  a  man  of  means  at  that  time  amply  able 
to  respond,  used  said  property  and  money 
for  his  own  purposes  in  good  faith,  intending 
to  repay  the  same  at  such  time  as  he  might 
be  required  to  account  under  said  marriage 
contract**  The  answer  further  states  that 
in  an  effort  to  replace  the  funds  he  made  the 
deed.  The  allegations  of  the  plaintiff  that 
John  W.  Burney  used  the  property  and  mon- 
ey referred  to  in  the  marriage  contract  *'for 
his  own  purposes,**  and  that  in  making  the 
deed  he  was  making  an  effort  to  replace  the 
funds  that  he  had  spent,  shows  that  the  de- 
fendant is  not  claiming  the  property  convey- 
ed by  the  deed,  or  any  interest  therein,  be- 
cause of  any  of  the  property  or  money  re- 
ferred to  In  the  marriage  contract  going  in- 
to the  same.  On  the  other  hand,  he  states 
that  Burney  used  this  property  and  money 
for  his  ovm  purposes,  and  that  in  making  the 
deed  he  was  tmdertaklng  to  replace  the  same. 

Moreover,  the  agreed  statement  of  facts 
shows  that  the  defendant,  as  the  sole  sur- 
viving child  of  the  life  tenant,  is  claiming  all 
of  the  property  conveyed  by  the  deed,  and 
that  only  an  undivided  one-half  interest 
thereof  was  purchased  with  funds  which 
passed  under  the  antenuptial  contract  The 
defendant,  claiming  the  entire  interest  under 
the  deed,  is  bound  by  its  recitals^  and  can 
only  take  whatever  interest  in  the  land  he  is 
entitled  to  thereunder.  Burney  conveyed, 
not  only  the  one-half  Interest  In  the  land 
purchased,  according  to  the  agreed  state- 
ment of  facts,  with  trust  funds,  but  convey- 
ed the  other  undivided  one-half  interest, 
which  he  inherited.  The  defendant  claims 
the  entire  property.  He  cannot  claim  the 
whole  of  it  because  of  trust  funds  going  into 
it,  for  the  reason  that  such  funds  purchased 
only  an  undivided  one-half  interest  The  de- 
fendant cannot  accept  the  deed  in  part  and 
reject  It  in  part ;  and  as  he  claims  the  whole 
property  It  conveyed,  he  Is  bound  by  the 
deed  in  toto. 

2.  Having  ascertained  that  the  rights  of 
the  parties  are  controlled  by  the  deed,  let  xui 


<Hl) 


BURNEY  T.  ARNOLD, 


716 


now  determine  the  character  of  the  remain- 
der estate  conveyed  by  It  The  deed,  after 
creating  a  precedent  life  estate  in  Fannie  C. 
Bnrney,  disposed  of  the  remainder  interest 
in  these  words:  "At  her  death  to  go  to  and 
vest  in  such  child  or  children  as  are  bom  or 
may  be  born  of  said  marriage."  The  agreed 
statement  of  facts  shows  that  four  children 
of  the  grantor  and  the  life  tenant  were  in 
life  at  the  time  of  the  execution  of  this  deed, 
and  that  none  were  bom  to  them  thereafter. 
There  is  no  uncertainty  as  to  who  constitut- 
ed the  remaindermen  under  the  deed.  The 
question  is  whether  they  took  thereby  a  vest- 
ed or  a  contingent  remainder.  The  words 
above  quoted  are  the  only  language  in  the 
deed  whereby  any  disposition  of,  or  reference 
to,  any  remainder  estate  is  made.  The  gen- 
eral mle  is  that,  when  the  right  of  i)088es- 
sion  of  the  expectant  estate  would  immedi- 
ately devolve  on  the  one  entitled  to  the  re- 
mainder In  the  event  of  a  determination  of 
the  precedent  estate,  an  Instrument  will  be 
held  to  create  a  vested  remainder  in  interest, 
with  the  right  of  possession  postponed,  im- 
less  it  appears  that  the  grantor  intended  oth- 
erwise; and  this  rule  is  supplemented  by  a 
further  one  that,  in  all  cases  of  doubt  as  to 
the  intent  of  the  creator  of  the  estate,  the 
law  will  resolve  that  doubt  in  favor  of  the 
vesting  of  the  remainder.  Thus  words  relat- 
ing to  time,  such  as  "when,"  "then,"  "after," 
"from,"  etc.,  in  the  devise  of  a  remainder 
after  a  present  estate,  determinable  on  an 
event  which  must  necessarily  happen,  are 
construed  to  relate  merely  to  the  time  of  en- 
joyment of  the  estate,  and  not  to  the  time 
of  the  vesting  in  interest  24  Am.  &  Bng. 
Bnc  Law,  395.  Applying  the  above  rules  of 
construction  to  the  present  case,  it  would 
be  dear  that  if  the  words  used  were  "at  her 
death  to  go,"  without  the  addition  of  the 
words  "and  vest  in,"  the  effect  would  be  to 
create  a  vested  remainder. 

Ck)unsel  in  the  present  case  insist,  how- 
ever, that  there  being  no  remainder  created 
in  the  deed,  except  by  the  words  "at  her 
death  to  go  and  vest  in,"  etc.,  the  use  of  the 
additional  words  "and  vest  in"  must  neces- 
sarily have  been  employed  to  convey  some 
meaning,  and  since  the  words  "to  go"  are 
sufficient  to  indicate  the  idea  of  carrying  the 
possession,  the  words  "and  vest  in"  must  be 
construed  as  ext>resslng  an  intention  of  the 
grantor  that  there  should  be  no  vesting  in 
Interest  until  the  death  of  the  life  tenant 
While  this  argument  is  a  plausible  one,  in 
arriving  at  the  intent  of  the  grantor  it  must 
be  borne  in  mind  that  tl|^e  word  "vest"  has  a 
double  meaning.  It  is  employed  to  denote 
either  "a  vesting  in  interest,"  or  "a  vesting  in 
possession."  If  employed  by  the  grantor  in 
the  latter  sense,  it  would  have  no  further  ef- 
fect than  if  the  grantor  had  declared  that 
the  property  at  the  death  of  the  life  tenant 
was  "to  go  to  and  be  possessed  by"  the  re- 
maindermen. As  early  as  McGinnis  v.  Fos- 
ter, 4  Ga.  877,  882,  this  court.  In  determining 


whether  a  contingent  or  a  vested  remainder 
was  created  by  an  instrument  applied  the 
mle  that  if  it  was  "susceptible  of  two  con- 
structions, the  one  favorable  to  vested  and 
unfavorable  to  contingent  remainders  should 
be  adopted."  This  rule  has  been  given  effect 
in  many  subsequent  decisions  of  our  court 
and  is  now  embodied  in  the  Code,  fields  v. 
Lewis,  118  Ga.  578, 46  S.  B.  487,  and  citations ; 
Civ.  Oode  1896,  f  8104. 

We  find  no  decision  In  Georgia  in  which 
the  words  construed  were  identical,  or  even 
closely  similar,  to  those  used  in  the  deed  we 
are  now  construing;  but  following  the  rule 
above  mentioned  as  governing  in  cases  where 
the  intention  of  the  grantor  is  not  so  express- 
ed as  to  be  free  from  doubt  not  being  able 
to  say  that  the  grantor  in  the  deed  under 
consideration  did  not  intend  to  employ  the 
word  ^'vest"  as  meaning  a  vesting  in  posses- 
sion, we  construe  the  deed  as  creating  at  the 
time  of  its  execution  a  vested  remainder  in 
such  children  of  John  W.  Bumey  and  Fannie 
G.  Burney  as  were  then  in  life,  subject  to 
open  up  and  let  in  to  a  vested  remainder  in- 
terest children  thereafter  bom  to  them.  This 
decision  Is  reached  from  applying  the  rules 
of  construction  laid  down  by  our  own  court; 
but  we  cite  in  conclusion  the  case  of  Shepard 
V.  Shepard,  2  Misc.  Rep.  55^  24  N.  T.  Supp. 
773.  In  that  case  the  language  construed 
was  that  providing  a  disposition  of  the  prop- 
erty after  the  death  of  a  life  tenant,  in  the 
words  "to  revert  to  and  vest  in  the  heirs  of 
said  [grantor]."  By  other  provisions  of  the 
trust  deed  construed  in  that  case,  the  life 
tenancy  was  created  to  begin  upon  the  death 
of  the  grantor.  It  was  held  that  upon  the 
death  of  grantor,  leaving  the  life  tenant  in 
life,  the  beneficiaries  in  remainder  took,  un- 
der the  above-quoted  language  of  the  deed, 
a  vested  remainder  interest  in  the  property 
conveyed,  with  a  right  of  alienation. 

8.  The  defendant  in  the  court  below  insists 
that  one  co-teqant  cannot  bring  an  action  of 
ejectment  against  another  co-tenant,  or  recov- 
er mesne  profits  in  such  a  suit  if  it  can  be 
maintained.  In  the  case  of  Logan  v.  Goodall, 
42  GkL  95,  it  was  held:  "One  tenant  in  com- 
mon may  bring  ejectment  against  his  co-ten- 
ant, if  the  possession  of  the  co-tenant  be  ad- 
verse. If  a  recovery  Is  had,  the  plaintiff  will 
be  put  in  possession  as  a  tenant  in  common, 
leaving  to  the  parties  the  right  by  writ  of 
partition  or  bill  in  equity,  to  settle  any  eq- 
uities there  may  be  between  them  as  tenants 
in  common."  We  have  been  asked  to  over- 
rule this  decision,  but  upon  a  careful  con- 
sideration thereof  we  decline  to  do  so.  The 
record  shows  that  the  defendant  was  in  ad- 
verse possession  of  the  entire  property  for 
which  suit  was  brought  claiming  the  fee  to 
the  whole,  and  denying  that  the  plaintiff 
had  any  interest  therein  or  the  right  of  pos- 
session to  any  part  thereof. 

There  was  no  error  in  overruling  the  de- 
murrers. From  the.  agreed  statement  of 
facts  it  appears  that  it  was  agreed  between 
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the  parties  tbat»  If  any  Judgment  for  mesne 
profits  was  rendered,  the  amount  of  the  same 
for  1908  was  to  be  reduced  by  the  amount  of 
taxes  on  the  property  for  that  year.  It 
seems  that  the  court  overlooked  this  fact  in 
rendering  Judgment;  and  direction  is  given 
that  the  Judgment  be  modified,  so  as  to  pro- 
vide that  the  amount  of  mesne  profits  for 
the  year  1908  for  wlilch  Judgment  was  ren- 
dered be  reduced  by  one  fourth  of  the  taxes 
on  the  whole  property  for  that  year. 

Judgment  affirmed,   with   direction.     All 
the  Justices  concur. 


(134  Oa.  274) 

TALLET  V.  MITCHELL  et  al. 
(Supreme  Court  of  Georgia.     March  19,  1910.) 

(8yllahu9  hy  the  Court.) 

Refusal  of. Injunction. 

Under  the  decisions  of  this  court  in  the  case 
of  Weaver  v.  Roberson,  67  S.  E.  662,  and  the 
cases  there  cited,  the  court  below  did  not  err  in 
refusing  to  grant  the  injunction  sought. 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  W.  M.  Talley  against  B.  J.  Mitch- 
ell and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.     Affirmed. 

R.  B.  Blackburn,  for  plaintiff  in  error.  C. 
W.  Smith  and  M.  A.  Hale,  for  defendants  in 
error. 

BECK,  J.  Judgment  affirmed.  AH  the  Jus- 
tices concur,  except  FISH,  C.  J.,  absent  on 
ffocount  of  sickness. 

(134  Ga.  190) 

MAYOR,  ETC.,  OF  CITY  OF  JONESBORO  ▼. 
CENTRAL  OF  GEORGIA  RY.  CO. 

(Supreme  Court  of  Georgia.    Feb.  25,  1910.) 

(8vllahu9  hy  the  Court.) 

Injunction  (§§  85,  105*)--Gbounds— Institu- 
tion OF  Criminal  Pbosecutions. 

The  Central  of  Georgia  RfiCilway  Company, 
a  common  carrier,  sought  to  enjoin  the  i^laintiff 
in  error  from  enforcing  one  of  its  municipal  or- 
dinances, and  from  trying  the  company  and  its 
employ^  for  violations  thereof,  in  its  petition 
making  substantially  the  following  allegations: 
It  operated  a  suburban  train  between  Jones- 
boro  and  Atlanta,  and  stored  it  at  night  and  on 
Sundays  at  Jonesboro  on  a  side  track  built  for 
this  purpose,  north  of  the  depot,  about  six  years 
prior  to  the  filing  of  the  petition,  which  side 
track  was  of  no  practical  use  to  the  company 
for  any  other  purpose.  Because  of  the  illness  of 
a  lady  residing  near  this  track,  beginning  in 
June,  1908,  the  engine  was  stored  at  night  and 
on  Sundays  for  a  short  time  on  what  is  known 
as  its  '*house  track,*'  south  of  the  depot.  When 
the  side  track  was  being  built,  the  purpose  of  its 
construction  was  generally  known  to  the  public 
and  the  municipal  authorities,  and  no  objection 
to  its  construction  was  made.  The  municipal  au- 
thorities passed  an  ordinance  October  12,  190S, 
the  effect  of  which  was  to  prohibit  the  company 
from  storing  its  engine  on  this  side  track.  The 
ordinance  made  it  a  i>enal  offense  for  any  engine 
to  be  stored  at  night,  or  during  Sundays,  in  the 
residence  or  business  sections  of  the  city,  except 


at  the  depot  and  places  150  feet  south  or  east 
thereof.  Cases  have  been  made  against  peti- 
tioner and  its  employes,  charging  them  with  a 
violation  of  the  ordinance,  and  the  municipal 
authorities  threaten  to  make  other  cases.  The 
only  existing  track  of  the  company  on  which  it 
is  permitted  to  store  its  engine  under  the  ordi- 
nance is  one  used  for  cars  from  which  freight  is 
loaded  and  unloaded  to  and  from  the  depot  and 
drays,  and  this  track  is  frequently  filled  with 
cars,  the  removal  of  which  would  be  necessary 
to  store  the  engine  on  this  track.  The  removiu 
of  such  freight  cars  is  attended  with  wear  and 
tear  of  machinery  and  expense  to  the  company, 
and  liability  to  incur  damages  by  reason  of  in- 
juries to  persons  and  property.  To  store  the 
engine  at  the  depot,  or  south  thereof,  and  leave 
cars  on  the  side  track  north  of  the  depot,  would 
prevent  the  company,  before  beginning  the  morn- 
ing trip,  from  heating  the  cars  with  steam  for 
the  comfort  of  the  passengers.  There  were  oth- 
er allegations  in  the  petition,  showing  inconven- 
ience and  exi>en8e  to  the  company  if  the  ordi- 
nance is  enforced.  The  suburban  train  is  now, 
and  has  been  for  some  time,  run  at  a  loss. 
Held: 

(1)  The  general  rule  is  that  a  court  of  equity 
has  no  jurisdiction  to  enjoin  the  institution  of 
prosecutions  for  criminal  offenses;  and  this 
rule  is  applicable  to  prosecutions  for  violations 
of  municipal  ordinances,  whidi  are  quasi  crim- 
inal proceedings.  Nor  will  a  court  of  equity, 
upon  a  petition  for  an  injunction  of  such  a  na- 
ture, inquire  into  the  validity  or  reasonableness 
of  an  ordinance  making  penal  an  act  for  the 
doing  of  which  prosecutions  are  instituted  and 
others  threatened.  Ga.  Ry.  &  Electric  Co.  ▼. 
Oakland  City,  129  Ga.  576,  59  S.  B.  296 ;  May- 
or of  Shellman  v.  Saxon,  67  S.  E.  438. 

(2)  The  present  case,  under  the  facts  above 
set  forth,  falls  within  the  general  rule;  it  not 
appearing  that  it  is  necessary  for  a  court  of 
equity  to  intervene  to  prevent  the  taking  or  de- 
struction of  any  property  of  the  railroad  com- 
pany, or  to  prevent  the  exercise  of  any  franchise 
granted  it  by  the  state,  or  that  the  defendant 
will  suffer  any  irreparable  damages  from  the  en- 
forcement of  such  ordinance.    Cases  cited  supra. 

(3)  In  the  certiorari  proceedings,  appearing 
from  the  record  to  be  now  pending  before  a 
court  of  law,  the  complainant  can  attack  the  va- 
lidity of  the  ordinance  sought  to  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  U  155,  156,  178,  179;  Dec  Dig.  H 
86,  105.*] 

Error  from  Superior  Court,  Clayton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Suit  by  the  Central  of  Georgia  Railway 
Company  against  the  Mayor,  etc.,  of  Jones- 
l>oro.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

R.  R.  Arnold,  V.  A.  Batchelor,  and  T.  B. 
Higdon,  for  plaintiff  in  error.  Hall  &  Cleve- 
land, for  defendant  In  error. 

HOLDEN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


014  Oa.  274) 
WHITJJ  V.  DA VI  a 
(Supreme  Court  of  Georgia.    March  10,  1910.) 

(Syllabus  hy  the  Court.) 

1.  COBPOKATIONS  (§  610*)— DISSOLUTION— VOL- 
UNTARY SURRENDEB  OF  CHARTER— JURISDIC- 
TION OP  Superior  Court. 

In  the  absence  of  constitutional  proTiaion 

or  legislative  enactment  for  that  purpose,  the 
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superior  court,  exercising  equitable  Jurisdic- 
tion, is  not  authorized  to  accept  a  voluntary  sur- 
render of  the  charter  of  a  private  corporation, 
and  as  an  incident  thereto,  on  ex  parte  petition 
in  the  name  of  the  corporation,  to  appoint  a  re- 
ceiver for  the  assets  of  the  company,  with  power 
to  coDtinue  its  business  with  a  view  to  ultimate- 
ly disposing  of  its  assets,  paying  its  debts,  and 
distributing  the  remainder  of  the  proceeds 
among  its  stockholders. 

[£)d.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ifi  2424-2430;   Dec  Dig.  §  610.*] 

2.  cobpobations  (§  610*)  —  dissolution  — 
Voluntary  Subrendeb  of  Ohabtbb— Con- 
struction OP  Statute. 

Section  1886  of  the  Civil  Code  of  1895 
does  not  provide  for  a  dissolution  of  a  corpora- 
tion by  ^e  superior  court,  by  means  of  a  vol- 
untary surrender  of  its  franchises  to  the  court 
and  the  appointment  of  a  receiver,  on  its  own 
petition  ex  parte.  It  provides  that,  "upon  the 
dissolution  of  a  corporation,  for  any  cause,'*  the 
property  and  assets  shall  constitute  a  trust  fund, 
first  for  the  payment  of  its  debts,  and  then  for 
equal  distribution  among  its  members,  and  that 
to  this  end  the  superior  court  may  appoint  a  re- 
ceiver. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2424-2430 ;   Dec.  Dig.  §  610.*] 

8.  Bankb-uptcy  (§  114*)— Appointment  of 
Receiver  by  Federal  Court^Revibw  by 
State  Court. 

By  the  third  subdivision  of  the  second  sec- 
tion of  the  bankruptcy  act  of  1898  (Act  Cong. 
July  1.  1898,  c.  641,  30  Stat.  545  [U.  S.  Comp. 
St.  1901,  p.  3421]),  it  is  declared  that  the  Dis- 
trict Courts  of  the  United  States,  as  courts  of 
bankruptcy,  have  jurisdiction  to  "appoint  re- 
ceivers or  the  marshals,  upon  application  of 
parties  in  interest,  in  case  the  courts  shall  find 
It  absolutely  necessary,  for  the  preservation  of 
estates,  to  take  charge  of  the  property  of  bank- 
rupts after  the  filing  of  the  petition  and  until  it 
is  dismissed  or  the  trustee  is  qualified." 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  t  165;    Dec.  Dig.  f  114.*] 

4.  Bankruptcy  (5  114*)— Appointkent  of 
Receiver  by  Federal  Court— Review  by 
State  Court. 

If,  acting  within  the  jurisdiction  conferred 
by  the  bankruptcy  act,  the  court  of  bankruptcy 
appoints  a  receiver,  this  court  has  no  jurisdic- 
tion to  review  such  appointment  and  pass  upon 
the  wisdom,  expediency,  or  propriety  thereof. 
If  parties  in  interest  are  of  the  opinion  that  the 
appointment  was  improvidently  made,  the  rem- 
edy is  by  motion  to  vacate  or  other  appropriate 
proceeding  in  the  federal  courts. 

[Bid.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §  165 ;  Dec.  Dig.  1 114.*] 

5.  Bankbuptcy  (§  114*)— Appointment  of  Re- 
ceiver—Application  TO*  State  Court  fob 
Assets. 

Where,  upon  an  ez  parte  petition  filed  by 
a  private  corporation  in  the  superior  court,  it 
was  sought  to  surrender  its  franchises  and  to 
invoke  the  aid  of  that  court  as  one  exercising 
equitable  jurisdiction  in  winding  up  its  affairs, 
though  alleging  solvency,  and  where  a  receiver 
was  accordingly  appointed,  and  within  four 
months  thereafter  a  petition  was  filed  by  certain 
creditors  of  the  corporation  to  have  it  adjudged 
an  involuntary  bankrupt,  and  on  an  application 
a  receiver  was  api)ointea  by  the  court  of  bank- 
ruptcy, with  direction  to  apply  to  the  state  court 
for  a  delivery  to  him  of  the  assets  of  the  com- 
pany, it  was  error  on  the  part  of  the  judge  of 
the  state  court  to  deny  such  application. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §  1G5 ;    Dec.  Biz.  §  114.*] 


6.  Bankruptcy  (|  114*)— Appointment  of  Re- 
ceiver—Application  to  Statb  Coubt  fob 
Assets 

If  there  was  any  irregularity  In  regard  to 
the  bond  required  to  be  given  in  the  court  of 
bankruptcy,  which  was  approved  by  the  presid- 
ing j[udge,  it  was  not  such  as  to  render  the  pro- 
ceedings void  or  to  ai^thorize  a  denial  by  the  su- 
perior court  of  the  petition  of  the  receiver  ap- 
pointed by  the  court  of  bankruptcy,  under  order 
of  that  court,  to  have  delivered  to  him  the  assets 
in  the  hands  of  the  receiver  appointed  by  the 
state  court. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  i  165;   Dec  Dig.  fi  114.*] 

Error  from  Sui)erior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Action  by  George  T.  White,  receiver, 
against  W.  P.  Davis,  receiver.  Petition  by 
plaintiff  for  delivery  of  assets  of  the  cor- 
poration was  denied,  and  he  brings  error. 
Reversed. 

The  directors  of  the  Electric  Supply  Com- 
pany passed  the  following  resolution:  "Re- 
solved, that  the  present  financial  condi- 
tion of  this  company  Is  found  to  be  such  as 
that  although  solvent.  It  -Is  impossible  to 
successfully  continue  Its  business.  Fur- 
ther, that  it  Is  deemed  essential  to  the  pres- 
ervation of  the  assets  of  the  company  and 
to  the  safety  and  security  of  its  creditors 
and  stockholders  that  the  company  surren- 
der its  franchises,  dissolve  its  corporation 
and  have  its  assets  administered  by  the 
court,  through  its  receiver,  for  the  purpose 
of  paying  the  debts  and  distributing  the 
balance  among  the  stockholders.  Further, 
that  counsel  for  this  company  b^  and  he  is 
hereby  authorized  and  directed  to  institute 
the  proceedings  necessary  to  accomplish  this' 
result."  It  was  alleged  that  this  action  was 
ratified  by  the  stockholders.  An  ex  parte 
petition  In  the  name  of  the  company  was 
presented  to  the  superior  court  of  Chatham 
county.  It  set  out  the  resolution,  and  alleg- 
ed that  the  company  was  solvent,  but  that, 
owing  to  gross  mismanagement,  its  financial 
affairs  were  such  that  it  could  not  hope  to 
continue  business;  that  its  credit  was  im- 
paired, if  not  destroyed,  and  it  was  Impos- 
sible to  raise  funds  to  meet  its  matured  and 
maturing  demands  against  It;  that  some  of 
its  notes  were  past  due,  and  it  was  threaten- 
ed with  suits,  which  would  result  in  levies 
and  depletion  of  Its  assets.  The  prayers 
were  for  the  appointment  of  a  receiver;  that 
he  be  authorized  to  continue  the  business  of 
the  company,  with  power  to  buy  and  sell  ma- 
terials, make  contracts,  collect  Indebtedness, 
etc.;  that  he  convert  the  assets  into  money 
as  soon  as  practicable,  and,  after  paying  the 
expenses  of  administration,  that  such  fund 
be  applied  first  to  the  payment  of  debts,  and 
then  for  distribution  among  stockholders; 
that  persons  having  claims  against  It  be  re- 
quired to  set  them  up  by  intervention  Id  this 
proceeding;  that  i)etltloner  have  leave  to  ap- 
ply for  a  restraining  order  against  any  In- 
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dependent  action  by  credltprs;  and  for  gen- 
eral relief.  Three  banks  which  were  large 
creditors  expressed  In  writing  their  approval 
of  the  proceeding,  but  did  not  become  par- 
ties. The  judge  of  the  superior  court  ap- 
pointed a  receiver  as  prayed.  Within  four 
months  thereafter,  certain  creditors  filed  a 
petition  to  have  the  company  adjudged  an 
Involuntary  bankrupt  A  petition  was  also 
presented  to  the  <x)urt  of  bankruptcy,  alleg- 
ing as  an  act  of  bankruptcy  the  application 
of  the  company  to  the  8Ux>erlor  court,  and 
the  api>ointment  by  that  court  of  the  re- 
ceiver, when  the  company  was  Insolvent 
The  alleged  bankrupt  answered,  denying  in- 
solvency, or  the  t!ommi8sion  of  any  act  of 
bankruptcy,  and  demanding  a  jury  trial.  A 
petition  for  a  receiver  was  also  presented  to 
the  court  of  bankruptcy.  An  order  nisi  is- 
sued. On  the  hearing  a  receiver  was  ap- 
pointed, with  direction  to  apply  to.  the  judge 
of  the  superior  court  for  an  order  to  have 
the  receiver  appointed  by  that  court  to  de- 
liver the  assets  to  the  receiver  in  bankrupt- 
cy. The  application  was  made,  and  denied 
by  the  superior  court,  and  the  applicant  ex- 
cepted. 

Akerman  &  Akerman,  Talley  &  Heyward, 
and  O'Byrne,  Hartrldge  &  Wright  for  plain- 
tiff in  error.  W.  B.  Stephens,  Adams  &  Ad- 
ams, Garrard  &  Meidrim,  and  Geo.  W.  Owens, 
for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).«  The  judge  of  the  superior  court 
denied  the  petition  of  the  receiver  appointed 
by  the  court  of  bankruptcy  that  the  receiver 
appointed  by  the  state  court  be  directed  to 
deliver  the  assets  in  his  hands  to  the  peti- 
tioner.   Was  this  error? 

This  was  not  an  equitable  proceeding,  with 
parties  plaintiff  and  defendant,  and  with  a 
prayer  for  the  appointment  of  a  receiver.  It 
did  not  rest  on  the  general  powers  of  a 
court  of  equity  as  such,  or  of  a  court  hav- 
ing equitable  Jurisdiction.  The  presiding 
judge  based  his  action  on  the  theory  that 
the  company  could  surrender  Its  charter  to 
the  superior  court,  and  that  the  court  could 
accept  such  surrender,  and  as  an  incident 
thereto,  or  a  result  thereof,  could  appoint  a 
receiver  on  its  ex  parte  petition.  In  an 
opinion  filed  by  him  in  deciding  the  question 
now  before  us  for  review,  he  said,  among 
other  things:  "Whether  the  conclusion  was 
judicially  right  or  wrong,  or  however  It  may 
weaken  or  strengthen  the  jurisdiction  of 
this  court,  the  fact  remains  that  the  con- 
trolling idea  with  which  the  court  assumed 
jurisdiction  was  based  upon  the  resolution 
looking  to  a  surrender  of  the  charter.  If  a 
charter  may  not  be  surrendered  to  this  court, 
then  I  have  no  hesitation  in  saying  that  in 
my  Judgment  my  Jurisdiction  Is  not  as  as- 
sured as  I  considered  it  when  this  court 
took  charge  of  the  estate.  •  *  *  But  the 
jurisdiction  at  last  seems  to  rest  upon  the 
act  of  aurvsnder.** 


In  England  corporations  were  created  ei- 
ther by  virtue  of  the  royal  prerogatives  or 
by  act  of  Parliament  If  they  were  created 
by  the  crown,  it  was  done  by  letters  patent 
under  its  seal  and  duly  enrolled.  If  by  Par- 
liament it  was  accomplished  by  an  act,  en- 
rolled, and  with  the  great  seal  attached. 
When  grants  by  the  crown  were  dissolved 
upon  surrender  by  the  grantees,  the  accept- 
ance of  the  king  of  such  surrender  was  re- 
quired to  be  enrolled.  Butler  v.  Palmer,  1 
Salk.  *191.  A  parliamentary  grant  could 
only  be  dissolved  by  act  of  Parliament  In 
America  there  has  been  some  diversity  of 
views  as  to  the  necessity  for  an  acceptance 
of  a  surrender  of  franchises,  especially  by 
a  strictly  private  corporation.  On  the  gen- 
eral subject,  see  2  Kent's  Com.  209;  Boston 
Glass  Mfg.  Co.  V.  Langdon,  24  Pick.  (Mass.) 
49,  35  Am.  Dec.  292;  Revere  v.  Boston  Clip- 
per Co.,  15  Pick.  (Mass.)  851;  Portland  Dry 
Dock  &  Insurance  (3o.  v.  Trustees  of  Port- 
land, 51  Ky.  (12  B.  Mon.)  77;  Curlen  v.  San- 
tini,  16  La.  Ann.  27;  Polar  Star  Lodge  No. 
1  V.  Polar  Star  liodge  No.  1,  16  La.  Ann.  53; 
Harris  v.  Muskingum  Mfg.  Co.,  4  Blackf. 
(Ind.)  267,  29  Am.  Dec.  372;  Merchants'  & 
Planters'  Line  v.  Waganer,  71  Ala.  581,  587; 
10  C^c.  1290  (B),  1300  (B). 

In  Mechanics'  Bank  v.  Heard,  37  6a.  401, 
a  bank  which  had  been  Incorporated  by  the 
Legislature  sought  to  surrender  Its  charter 
to  the  state  by  resolution  of  Its  directors,  and 
forwarding  notice  of  the  surrender  to  the 
Governor,  which  was  received  by  him.  It 
was  held  that:  ''A  corporation  made  by  the 
General  Assembly  of  this  state  cannot  ter- 
minate its  existence  by  a  voluntary  surrender 
of  its  charter;  the  surrender  must  be  ac- 
cepted by  the  General  Assembly."  (Weaker, 
J.,  dissenting.)  In  the  opinion  Harris,  J., 
entered  into  a  full  discussion  of  the  subject 
In  Young  v.  Moses,  53  (3a.  628,  629,  the  deci- 
sion in  the  case  of  the  Mechanics'  Bank  was 
cited,  and  it  was  said  by  Trlppe,  J.,  that: 
"A  corporation  does  not  cease  to  exist  by  the 
adoption  of  resolutions  by  the  stockholders 
that  it  will  do  no  more  business.  A  dissolu- 
tion requires  more  than  a  mere  dedaratlon." 
The  case  of  the  Mechanics'  Bank  was  again 
cited  approvingly  In  MllUken  v.  Steiner,  56 
Ga.  251,  257.  In  Central  Railroad  &  Bank- 
ing Co.  V.  State,  54  Ga.  401,  in  the  course  of 
the  discussion,  Warner,  C.  J.,  referred  to  the 
case  already  mentioned,  and  said  that  this 
court  had  never  decided  that,  when  the  state 
withdraws  any  of  t&e  franchises  granted  to 
a  corporation,  since  the  adoption  of  the  (3ode, 
such  corporation  could  not  voluntarily  sur- 
render its  franchises  to  the  state.  In  the 
concurring  opinion,  McCay,  J.,  said:  "This 
court  has  not  held  that  a  corporation  created 
since  the  Code  may  not  surrender  its  fran- 
chises without  the  consent  of  the  state.  In- 
deed, such  a  right  would  seem  to  follow  from 
the  reservation  of  the  right  to  repeal." 

The  state  was  seeking  to  impose  taxes  up- 
on a  consolidated  corporation,  and  the  real 


Ga.) 


WHITB5  ▼.  DAVIS. 


719 


question  was  as  to 'whether  It  could  do  so, 
or  whether  certain  provisions  of  the  original 
charter  prevented  It  So  that  this  was  not 
a  ruling  that  a  railroad  company  could  sim- 
ply surrender  Its  charter  and  terminate  Its 
existence  at  will.  If  a  charter  Is  In  the  na- 
ture of  a  contract  between  the  state  and  the 
corporation,  as  held  In  the  Dartmouth  Col- 
l^;e  Case,  4  Wheat  618,  4  L.  Ed.  629,  a  res- 
ervation by  the  state  in  the  charter  Itself,  or 
in  a  pre-existing  general  law,  of  the  right  to 
modify  or  repeal  the  franchise,  does  not 
seem  necessarily  to  imply  that  the  other 
party  has  the  same  right  or  a  corresponding 
right  of  surrender  and  destruction  of  its  le- 
gal entity,  at  least  until  the  state  has  exer- 
cised such  reserved  power.  After  the  deci- 
sion of  the  Dartmouth  Ck)llege  Case,  a  num- 
ber of  the  states,  by  statute  or  constitutional 
provision,  reserved  the  right  to  revoke  fran- 
chises, so  that  grants  thereafter  made  should 
be  subject  to  such  provision.  This  was  the 
case  in  Georgia.  Civ.  Code,  H  1880,  5730, 
6731. 

But  it  is  unnecessary  in  the  present  case 
for  us  to  decide  whether  a  purely  private 
corporation  has  a  right  to  surrender  Its  char- 
tar  and  dissolve  itself  without  acceptance 
on  the  part  of  the  state.  Whether  it  has  or 
not  the  Judgment  under  review  was  errone- 
ous. First  let  us  deal  with  it  on  the  theory 
that  acceptance  was  necessary,  and  consider 
whether  the  superior  court  in  the  exercise 
of  Its  equitable  Jurisdiction,  had  authority  to 
accept  a  surrender,  and,  on  the  basis  there* 
of  and  of  the  petition  presented,  to  pass  the 
order  now  before  us. 

In  many  of  the  states  the  Legislature  has 
provided  a  method  by  which  a  voluntary 
dissolution  of  a  corporation  may  be  had,  or 
by  which  it  may  be  dissolved  or  its  assets 
administered  under  certain  circumstances. 
Where  there  Is  such  legislation,  no  difficulty 
arises  as  to  the  power  of  the  court  In  this 
state  no  provision  has  been  made  by  legisla- 
tive enactment  for  a  voluntary  winding  up 
of  a  corporation  on  its  own  petition  to  a 
court  of  equity.  When  the  original  Code 
was  adopted,  it  contained  a  codification  of 
the  pre-existing  law  on  the  subject  of  disso- 
lution of  corporations,  which  has  been  re- 
tained In  later  Codes.  It  was  declared  that: 
"Every  corporation  is  dissolved — (1)  By  ex- 
piration of  its  charter.  (2)  By  forfeiture  of 
Its  charter.  (3)  By  a  surrender  of  its  fran- 
chises. (4)  By  the  death  of  all  Its  members 
without  provisions  for  a  succession."  Civ. 
Code  1895,  §  1882.  Dissolution  by  forfeiture 
dates  from  the  Judgment  of  a  court  of  compe- 
tent Jurisdiction,  declaring  the  forfeiture. 
Section  1883.  On  the  subject  of  surrender,  it 
was  stated:  **A  corporation  may  be  dlssolv-. 
ed  by  a  voluntary  surrender  of  its  franchises 
to  the  state.  In  such  case  such  surrender 
does  not  relieve  its  officers  or  members  from 
any  liability  for  the  debts  of  the  corpora- 
tion." Section  1884.  The  question  then  aris- 
If  a  corporation  desires  to  surrender 


its  franchises  "to  the  state,**  who  has  au- 
thority on  behalf  ot  the  state  to  accept  the 
surrender  (if  necessary),  and  thus  complete 
the  dissolution?  Originally  charters  were 
granted  by  the  General  Assembly.  By  the 
act  of  1848  (Laws  1813,  p.  108;  Cobb's  Dig.  p. 
542),  it  was  provided  that  a  private  corpora- 
tion for  any  purpose  except  banking  or  in- 
surance might  be  ''created"  by  complying 
with  certain  provisions,  including  the  filing 
of  an  application  with  the  superior  court 
and  the  passing  of  an  order  granting  It  By 
the  Constitution  of  1868  (article  3,  ^  6,  par. 
5)  it  was  declared  that  the  General  Assembly 
should  have  no  power  to  grant  corporate 
privileges  to  private  companies  except  cer- 
tain ones  w;hich  were  named;  'Sbut  it  shall 
prescribe  by  law  the  manner  In  which  such 
power  shall  be  exercised  by  the  courts.'^ 
Code  1873,  §  6068.  The  Constitution  of  1877 
contained  a  similar  provision  (article  3,  f 
7,  par.  18).  In  1891  an  act  was  passed  pro- 
posing an  amendment  to  the  Constitution, 
which  was  subsequently  ratified  by  the  peo- 
ple. Acts  1890-1891,  p.  69.  As  thus  amend- 
ed, the  section  reads  as  follows:  "The  Gen- 
eral Assembly  shall  have  no  power  to  grant 
corporate  powers  and  privileges  to  private 
companies,  to  make  or  change  election  pre- 
cincts, nor  to  establish  bridges  or  ferries,  nor 
to  change  names  of  legitimate  children ;  but 
it  shall  prescribe  <by  law  the  manner  in 
which  such  powers  shall  be  exercised  by  the 
courts.  All  corporate  powers  and  privileges 
to  banking,  insurance,  railroad,  canal,  navi- 
gation, express,  and  telegraph  companies  shall 
be  Issued  and  granted  by  the  secretary  of 
state  in  such  manner  as  shall  be  prescribed 
by  law;  and  if  tn  any  event  the  Secretary 
of  State  should  be  disqualified  to  act  in  any 
case,  then  tn  that  event  the  Legislature  shall 
provide  by  general  laws  by  what  person 
such  charters  shall  be  granted.*'  Civ.  CodOi 
«  5780. 

It  was  contended,  that  the  conferring  on 
the  superior  court  of  the  power  to  grant  char- 
ters to  private  companies  carried  with  it  by 
implication  the  power  to  accept  the  surrender 
of  such  charters.  It  has  been  declared  that 
the  power  conferred  upon  the  courts  to  grant 
charters  to  corporations  is  legislative  or  quasi 
legislative,  and  not  Judicial,  in  its  character; 
and  that  there  is  no  provision  of  law  author- 
izing any  one  to  appear  and  object  to  the 
grant  of  corporate  powers  by  the  courts,  and 
for  a  review  by  a  writ  of  error  of  the  action 
of  the  superior  court  in  granting  such  char- 
ters. Gas  Light  Comj^ny  of  Augusta  v. 
West  78  Ga.  318.  The  action  of  a  Judge  in 
granting  charters  has  sometimes  been  spoken 
of  as  administrative  In  character.  No  doubt. 
In  part  at  least  in  order  to  relieve  the  Legis- 
lature of  the  burden  and  delay  incident  to 
granting  charters  to  private  corporations,  en- 
tailing the  Introduction  of  a  bill,  its  reading 
on  three  separate  days '  in  each  House,  its 
passage,  and  Its  approval  by  the  Governor, 
the  constitutional  provision  above  quoted  was 
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adopted.  The  Legislature  passed  an  act  de- 
claring that  the  superior  courts  should  have 
power  to  create  private  corporations,  and  to 
hear  petitions  for  charters,  and  grant  them 
'*lf  satisfied  that  the  application  is  legitimate- 
ly T7ltUin  the  purview  and  Intention  of  the 
Code."  Civ.  Code  1895,  fi  2350.  It  must  be 
observed  that  the  Constitution  did  not  confer 
upon  the  superior  court  the  entire  legislative 
power  of  the  state  in  regard  to  private  cor- 
porations. The  declaration  is  made  in  article 
1,  §  3,  par.  2  (Civ.  Code,  S  5730),  that  "no  bill 
•  *  *  making  Irrevocable  grants  of  spe- 
cial privileges  or  immunities,  shall  be  passed." 
And  paragraph  3  declares  that  ''no  grant  of 
special  privileges  or  immunities  shall  be  re- 
voked, except  in  such  manner  as  to  work  no 
injustice  to  the  corporators  or  creditors  of 
the  incorporation."  Section  5731.  It  Is  evi- 
dent, from  the  use  of  the  expression  '*No 
bill,"  etc.,  that  acts  of  the  Legislature,  or 
something  done  in  accordance  with  an  act  of 
the  Legislature,  was  contemplated.  In  sec- 
tion 1880  it  is  declared  that,  in  all  cases  of 
private  charters  ther-eafter  granted,  "the 
state*^  reserved  the  right  to  withdraw  the 
Srattchise,  unless  expressly  negatived  in  the 
lAiarter.  It  would  not  be  claimed  that  the 
superior  court  could  act  for  the  state  under 
this  section,  without  more.  The  Legislature 
has  the  general  power  of  enacting  laws  for 
the  state  in  regard  to  corporations;  and,  in 
the  absence  of  any  provision  for  the  accept- 
ance of  a  voluntary  surrender  by  the  court, 
it  does  not  take  by  Implication  the  staters 
power  In  that  regard.  It  by  no  means  fol- 
lows that  the  conferring  on  a  governmental 
agency  of  the  power  to  issue  charters  in- 
cludes the  power  to  release,  accept  a  sur- 
render of  such  grants.  The  delegation  of  au- 
thority to  do  a  certain  thing  does  not  neces- 
sarily imply  the  delegation  also  of  the  power 
to  accept  its  undoing. 

The  paragraph  of  the  Constitution  above 
quoted  (article  3,  §  7,  par.  18;  Civ.  Code,  § 
5780),  as  amended,  declares  that  all  corpo- 
rate powers  and  privileges  to  banking.  Insur- 
ance, railroad,  canal,  navigation,  express,  and 
'  telegraph  companies,  shall  be  issued  and 
granted  by  the  Secretary  of  State  in  such 
manner  as  shall  be  prescribed  by  law;  and. 
If  the  Secretary  of  State  should  be  disquali- 
fied to  act  In  any  case,  then  the  Legislature 
shall  provide  by  general  laws  by  what  person 
such  charters  shall  be  granted.  It  would 
hardly  be  thought  that  the  Constitution  in- 
tended, in  regard  to  the  enumerated  corpora- 
tions, to  authorize  the  Secretary  of  State,  or, 
in  case  he  should  be  disqualified,  some  other 
person  acting  in  his  stead,  to  accept  sur- 
renders of  charters  of  railroads,  banks,  etc 

But  It  is  suggested  that  section  1886  of  the 
Civil  Code  recognizes  the  power  of  acceptance 
of  a  surrender  as  being  in  the  superior  court. 
It  reads  as  follows;  "Upon  the  dissolution  of 
a  corporation,  for  any  cause,  all  of  the  prop- 
erty and  assets  of  every  description  belonging 
to  the  corporation  shall  constitute  a  fund — 


first,  for  the  payment  of  Its  debts,  and  then 
for  equal  distribution  among  its  members. 
To  this  end  the  superior  court  of  the  county 
where  such  corporation  was  located  shall 
have  power  to  appoint  a  receiver,  under  prop- 
er restrictions,  properly  to  administer  such 
assets  under  its  direction."  It  does  not  on 
its  face  purport  to  confer  on  the  courts  the 
power  to  accept  a  surrender  of  franchises, 
but  declares  that,  "upon  the  dissolution  of  a 
corporation  for  any  cause,"  etc.  On  turning 
to  the  act  of  1855,  from  which  It  was  derived 
(Acts  1855-56,  p.  226),  it  will  be  seen  that  its 
title  was  "An  act  to  preserve  and  dispose  of 
the  property  and  effects  of  corporations  after 
their  dissolution  and  to  provide  for  the  pay- 
ment of  the  debts  due  by  the  same."  It  de- 
clared that,  after  its  passage,  if,  "either  by 
the  expiration  of  forfeiture  of  its  charter  or 
in  any  other  manner  whatever,  any  corpora- 
tion should  be  dissolved,"  its  real  estate 
should  not  revert  to  the  grantor,  nor  its  per- 
sonal estate  escheat,  nor  should  the  debts 
due  to  and  by  such  corporation  at  the  time 
of  Its  dissolution  be  extinguished,  but  Its 
property  should  become  a  trust  fund,  first  for 
the  payment  of  its  debts,  and  then  for  dis- 
tribution among  the  stockholders.  It  also 
provided  that:  "It  shall  be  the  duty  of  the 
Judge  of  the  superior  courts  of  the  circuit  In 
which  such  dissolved  corporation  may  have 
been  located  on  a  suitable  and  proper  applica- 
tion of  any  creditor  of  (and  on  failure  of  any 
creditor  to  do  so)  by  any  stockholder  in  the 
same  to  appoint  a  receiver."  Thus,  if  there 
were  any  doubt  about  the  meaning  of  section 
1886  of  the  Civil  Ctode,  a  reference  to  the  act 
from  which  it  was  derived  will  plainly  show 
that  it  was  not  Intended  to  confer  power  to 
accept  a  surrender  of  franchises,  but  to  pre- 
serve the  assets  and  liabilities  after  dissolu- 
tion for  the  purpose  of  having  them  properly 
dealt  with. 

If  the  grranting  of  a  charter  by  the  superior 
court  is  treated  as  in  the  nature  of  a  legisla- 
tive or  quasi  legislative  function,  and  not  Ju- 
dicial in  character,  an  acceptance  of  a  sur- 
render of  a  charter  would  seem  to  be  legisla- 
tive in  character,  and  that  it  should  be  ex- 
ercised by  the  Legislature  or  under  enact- 
ments made  by  it  The  appointing  of  a  re- 
ceiver by  a  court,  with  authority  to  conduct 
business,  buy  and  sell,  and  report  to  the  court, 
and  the  granting  of  an  injunction  against 
creditors  preventing  them  from  proceeding 
except  by  intervention,  savors  more  of  a  Ju- 
dicial proceeding.  It  has  been  said  that:  "In 
the  absence  of  express  legislative  authority, 
a  court  of  equity  has  no  power  to  dissolve  a 
corporation  and  appoint  a  receiver  to  adndn- 
ister  its  assets."  Gibson  v.  Thornton,  107  Ga. 
545,  562,  33  S.  E.  895.  Numerous  authorities 
were  cited  by  Mr.  Justice  Fish  in  connectlbn 
with  this  statement.  In  so  far  as  they  may 
rest  on  any  distinction  between  a  court  of 
law  and  a  court  of  equity,  they  would  not 
apply  in  Georgia,  where  legal  and  equitable 
powers  are  united  in  the  superior  court    But» 
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as  indicating  that  the  superior  court  does  not 
ordinarily  dissolve  corporations  and  appoint 
a  receiver  for  their  assets,  as  a  part  of  its 
equitable  powers,  they  are  entitled  to  weight 

Aside  from  legislative  provisions,  if  a  pri- 
vate corporation  can  dissolve  itself  by  reso- 
lution of  its  stockholders,  and  thus  termi- 
nate its  existence  without  any  acceptance  of 
the  surrender  of  its  charter,  it  would  appar- 
ently be  dissolved  upon  the  passage  of  such 
resolution.  It  cannot  well  dissolve  itself  and 
be  dead,  but  remain  sufflclently  alive  to  there- 
after place  itself  in  the  hands  of  a  receiver. 
If  it  were  dissolved  by  virtue  of  the  resolu- 
tion, it  would  seem  that  it  could  not  persist 
as  a  petitioner  for  equitable  relief.  If  it 
were  not  dissolved  by  the  resolution  of  its 
stockholders,  but  such  resolution  were  mere- 
ly a  declaration  of  a  future  intent  to  dis- 
solve, then  we  have  an  undissolved  corpora- 
tion having  itself  placed  in  the  hands  of  a 
receiver  on  ex  parte  i>etition,  and  asking 
equitable  relief  preventing  its  creditors  from 
interfering  with  it  or  its  assets. 

The  facts  of  the  present  case  differentiate 
it  from  those  in  which  a  court  of  competent 
jurisdiction  appointed  a  receiver,  and  where 
it  has  been  held  that  such  appointment  can- 
not be  collaterally  attacked,  even  if  errone- 
ous. Moreover,  as  there  were  no  parties  de- 
fendant to  the  appointment  of  the  receiver, 
creditors  had  no  opportunity  to  be  heard  in 
opposition  thereto,  or  to  bring  the  case  to 
this  court  for  review.  The  receiver  appoint- 
ed by  the  court  of  bankruptcy  petitioned  the 
Judge  of  the  state  court  to  direct  the  receiv- 
er so  appointed  to  deliver  the  assets  to  him. 
This  was  not  a  mere  disregarding  of  the  ap- 
pointment, but  was  a  direct  application  to 
the  court  which  made  it.  In  McGahee  v. 
Gruickshank,  133  Ga.  049,  66  S.  E,  776,  where, 
upon  the  application  of  the  stockholders  of 
a  corporation,  one  of  whom  was  also  a  large 
creditor,  the  state  court  appointed  a  receiver, 
and  thereafter  the  company  was  adjudged 
a  bankrupt,  and  a  receiver  was  appointed 
by  the  court  of  bankruptcy,  it  was  held  not 
to  be  error  for  the  judge  of  the  state  court 
to  direct  the  assets  to  be  delivered  to  the  re- 
ceiver of  the  court  of  bankruptcy,  upon  ap- 
plication therefor,  although  solvency  was 
averred  in  the  proceeding  in  the  state  court. 
The  federal  courts  have  held  that  an  effort 
to  dissolve  a  corporation  would  not  destroy 
the  right  to  adjudicate  it  a  bankrupt,  if  pro- 
ceedings were  had  in  due  time.  In  re  Adams 
&  Hoyt  Co.  (D.  C.)  164  Fed.  489;  In  re  Watts, 
190  U.  S.  1,  23  Sup.  Ot  718,  47  L.  Ed.  933; 
In  re  Storck  Lumber  Co.  (D.  C.)  114  Fed. 
360;  In  re  Moench  &  SoAs  Co.  (D.  C.)  123 
Fed.  965,  130  Fed.  685,  66  C.  C.  A.  37. 

The  jurisdiction  of  the  court  of  bankruptcy 
was  denied  by  the  defendant  in  error.  The 
bankruptcy  act  .of  1898  (Act  Cong.  July  1, 
1898,  c.  541,  30  Stat.  546  [U.  S.  Comp.  St 
1901,  p.  3422]),  in  enumerating  acts  of  bank- 
ruptcy, stated  as  one  of  them  that  if  the 
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debtor  had  "made  a  general  assignment  for 
the  benefit  of  his  creditors."  Section  S,  sub- 
sec.  a(4).  In  1903  an  amendment  was  made 
to  this  provision  by  adding  the  following 
words:  "Or,  being  insolvent,  applied  for  a 
receiver  or  trustee  for  his  property  or  be- 
cause of  insolvency  a  receiver  or  trustee  has 
been  put  in  charge  of  his  property  under  the 
laws  of  a  state,  of  a  territory,  or  of  the  Unit- 
ed States."  Act  Cong.  Feb.  5,  1903,  c.  487, 
§  2,  32  Stat  797  (U.  S.  Comp.  St.  Supp.  1909, 
p.  1309).  This  dealt  with  two  things,  either 
of  which  would  constitute  an  act  of  bank- 
ruptcy. One  was  if  the  debtor,  "being  in- 
solvent, applied  for  a  receiver  or  trustee  for 
his  property";  the  other  was  if  a  receiver  or 
trustee  has  been  put  in  charge  of  his  prop- 
erty because  of  insolvency.  In  re  Spalding, 
139  Fed.  244,  71  C.  C.  A.  370.  In  the  former 
it  was  sufficient  if,  while  insolvent,  the  debt- 
or applied  for  a  receiver  or  trustee  for  his 
property.  There  can  be  no  question  that 
in  the  present  case  the  debtor  applied  for 
and  obtained  a  receiver  for  its  own  property. 
But  it  was  contended  that  the  state  court 
should  not  direct  Its  receiver  to  deliver  the 
assets  to  the  receiver  appointed  by  the  court 
of  bankruptcy  until  after  the  company  had 
been  adjudicated  a  bankrupt,  as  it  denied 
insolvency  and  demanded  a  jury  trial.  Un- 
der subsection  3  of  section  2  of  the  bank- 
ruptcy act  of  1898,  courts  of  bankruptcy 
were  given  jurisdiction  to  "appoint  receiv- 
ers or  the  marshals  upon  the  application  of 
parties  in  interest,  in  case  the  courts  shall 
find  it  absolutely  necessary,  for  the  preserva- 
tion of  assets,  to  take  charge  of  the  prop- 
erty of  bankrupts  after  the  filing  of  the  peti- 
tion and  until  it  is  dismissed  or  the  trustee 
is  qualified."  Reliance  was  placed  on  the 
decision  In  the  United  States  Circuit  Court  of 
Appeals  for  the  -Second  Circuit  in  the  matter 
of  Oakland  Lumber  Company,  23  Am.  Bankr. 
Rep.  181,  174  Fed.  634,  in  which  the  court 
dealt  with  the  care  which  should  be  exer^ 
cised  in  the  appointment  of  a  receiver  in 
bankruptcy,  and  criticised  the  practice  of  ap- 
pointing receivers  as  matter  of  course,  or 
on  insufficient  grounds,  upon  the  filing  of  a 
petition  in  bankruptcy.  In  the  opinion  Coxe, 
Circuit  Judge,  said:  "The  power  to  take 
from  a  man  his  property,  without  giving  him 
an  opportunity  to  be  heard,  Is  both  arbitrary 
and  drastic,  and  should  not  be  exercised  ex- 
cept in  the  clearest  cases.  Congress  recog- 
nized the  necessity  for  caution  by  limiting 
the  appointment  of  receivers  to  cases  where 
it  is  'absolutely  necessary*  for  the  preserva- 
tion of  the  estate.  •  •  •  It  cannot  be  pre- 
sumed that  an  assignee  under  a  state  law  in- 
tends to  plunder  the  fund  he  is  appointed  to 
administer.  Unless  something  be  shown  to 
the  contrary,  the  presumption  is  persuasive 
that,  during  the  Interval  between  the  filing 
of  the  petition  and  the  appointment  of  a 
trustee,  the  property  will  be  entirely  safe  In 
the  hands  of  the  assignee,  especially  if  he  bo 
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enjoined  from  disposing  of  it  pendente  lite. 
We  are  Informed  that  It  has  grown  Into  a 
well-established  custom  for  the  attorney  for 
the  i)etltionlng  creditors,  when  he  flies  his 
petition,  to  apply  at  the  same  time  for  the 
appointment  of  a  receiver,  and  that  the  ap- 
plication is  usually  granted.  If  such  a  prac- 
tice exists,  we  see  nothing  in  the  law  to  war- 
rant it"  What  was  said  in  that  case  was 
by  a  reviewing  court  In  reference  to  the  dis- 
trict court,  which  was  subject  to  its  review. 

In  the  case  at  bar  the  United  States  Dis- 
trict Court,  as  a  court  of  bankruptcy,  had 
Jurisdiction  to  appoint  a  receiver.  If  the  de- 
fendant thought  that  he  erred  In  so  doing, 
or  that  the  appointment  was  Improvldently 
made,  it,  or  the  receiver  of  the  state  court, 
should  have  taken  steps  In  the  proper  Juris- 
diction to  have  such  order  vacated.  This 
court  has  no  power  to  review  the  correctness 
of  the  decision  of  the  court  of  bankruptcy; 
nor  can  such  action  of  that  court,  within 
the  limits  of  its  Jurisdiction,  be  collaterally 
attacked.  If  the  court  of  bankruptcy,  under 
the  Constitution  of  the  United  States,  and 
the  laws  passed  In  pursuance  thereof,  is  en- 
titled to  possession  through  its  receiver,  the 
state  court  cannot  decline  to  surrender  such 
possession  because  it  is  of  the  opinion  that 
the  transfer  before  adjudication  might  be 
disastrous  to  the  estate.  If  the  custody  of 
the  state  court  Is  one  which  under  the  law 
does  not  yield  to  bankruptcy,  the  case  is  dif- 
ferent Nothing  that  was  said  in  Boston 
Mercantile  Go.  v.  Ould-Carter  Co.,  123  Ga. 
458^  51  S.  E.  406^  militates  against  what  is 
here  decided.  Nor  is  this  a  case  where  the 
possession  of  a  receiver  appointed  by  a  state 
court  will  not  be  affected  by  a  subsequent 
adjudication  in  bankruptcy,  like  that  of  Car- 
ling  V.  Seymour  Lumber  Co.,  118  Fed.  483,  61 
C.  O.  A.  1.  See,  also.  Merry  v.  Jones,  119  Ga. 
643,  46  S.  E.  861. 

It  was  contended  that  the  court  of  bank- 
ruptcy appointed  a  receiver  without  requir- 
ing him  to  give  bond  in  accordance  with 
the  provisions  of  the  bankruptcy  act  We 
think  this  would  be  too  rigid  a  construction 
to  be  placed  upon  the  order.  It  was  recited 
that  upon  hearing  argument  and  considera- 
tion, it  was  ordered  and  adjudged,  "and  up- 
on petitioners  giving  bond  in  the  sum  of 
$5,000,  conformably  to  the  acts  of  Congress 
relative  to  bankruptcy,"  etc.  We  understand 
this  requirement  of  a  bond  to  be  a  condition 
affecting  the  entire  order,  and  not  merely  the 
provision  immediately  following.  It  was 
contended  that  the  bond  which  was  given 
and  approved  by  the  Judge  of  the  court  of 
'bankruptcy  before  the  receiver  appointed  by 
him  applied  to  the  state  court  for  possession 
of  the  assets  did  not  have  two  resident  sure- 
ties, as  required  by  section  Sc  of  the  bank- 
ruptcy act  of  1898.  Under  the  general  law 
authorizing  the  acceptance  of  surety  compa- 


nies on  bonds,  this  would  not  seem  to  be 
erroneous.  Act  Cong.  Aug.  13,  1894,  c  282, 
28  Stat  279  (U.  S.  Comp.  St  1901,  p.  2315). 
Matter  of  Sears,  Humbert  &  Co.,  128  Fed. 
275,  62  C.  C.  A.  623,  10  Am.  Bankr.  Rep.  389, 
393.  If  this  constituted  any  irregularity,  an 
application  should  have  been  made  to  the 
bankruptcy  court  Matter  of  Haff,  135  Fed. 
742,  68  C.  a  A.  380, 18  Am.  Bankr.  Rep.  354. 
It  did  not  authorize  the  treating  of  the  order 
of  the  court  of  bankruptcy  as  void.  It  was 
also  alleged  that  the  petitioning  creditors 
sought  to  dismiss  the  petition  in  bankruptcy, 
but  there  was  no  evidence  on  this  subject 
which  would  authorize  us  to  hold  that  the 
court  of  bankruptcy  lost  Jurisdiction. 

We  feel  sure  that  our  learned  brother  of 
the  superior  court  acted  from  a  sincere  con- 
viction of  duty  in  respect  to  the  estate  in  the 
hands  of  the  receiver  who  had  been  appoint- 
ed by  him;  but,  under  our  view  of  the  law 
we  feel  constrained  to  differ  with  him  as  to 
the  authority  to  withhold  the  custody  of  the 
property  from  the  receiver  appointed  by  the 
court  of  bankruptcy. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C  J.,  absent  on  account 
of  sickness. 


(•7  w.  Y«.  Vi^) 
WAIJS:BR  v.  NORFOLK  &  W.  RY.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Mareh  22, 1910.) 

(8yllabu$  hy  the  Court,) 

1.  AonoN  (t  28*)— Waivbb  of  Tobt. 

If  a  railroad  company,  without  the  knowl- 
edge or  consent  of  the  owner,  takes  the  prop- 
erty of  a  contractor,  left  stored  temporarily  on 
its  right  of  way,  and  appropriates  die  same  to 
its  own  use  in  a  manner  indicating  a  claim  of 
right  in  opposition  to  that  of  the  owner,  the 
latter  may  waive  the  tort  and  recover  the  valae 
of  the  property  taken  in  an  action  of  assumpsit 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §t  196-215 ;   Dec  Dig.  f  2&*] 

2.  Bailment  (t  1*)— ••Involuntary  Bailee." 

By  such  tortious  taking  of  property  by  a 
railroad  company,  so  left  on  its  right  of  way,  it 
does  not  become  an  "involuntary  bailee*'  thereof 
and  liable  to  account  only  as  sndi,  as  by  res- 
toration of  the  property  to  the  owner,  and  in 
damages  for 'the  use  thereof.  The  owner  may 
elect  jEo  waive  the  tort  and  sue  for  the  value  of 
his  property. 

[Ed.   Note.— For  other  cases,   see   Bailment, 
Cent  Dig.  i§  1-12 ;  Dec.  Dig.  §  1.*] 

(AdditioMi  8yllabu$  hy  Editorial  Staff.) 

3.  Bailment  (§  1*)— Definition. 

"Bailment"  signifies  a  contract  resulting 
from  delivery  of  goods  on  a  condition  that  they 
Bball  be  restored  b^r  the  bailee  to  the  bailor,  ac- 
cording to  his  directions,  as  soon  as  the  pur- 
poses lor  which  they  were  bailed  shall  be  an- 
swered. 

[E>3.    Note.— For  other  cases,   see   Bailment 
Cent.  Dig.  §1  1-12 ;   Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  67S-676.] 
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4.   BaIUCKNT    (i    1^ -^ ''INTOLUHTAST    BAIL* 
maTTB"— "iNVOLtTHTABT   DBPOSIT." 

"Involnntary  bailments"  and  ''inyoluntary 
deposits"  may  be  contiadistinguisbed  from  those 
which  are  oecessaiy  and  voluntary,  inasmuch  as 
the  latter  presupjyose  some  act  of  the  depositor, 
whereas  the  former  may  be  without  the  assent 
or  knowledge  of  the  depositor.  They  arise  when- 
ever the  goods  of  one  person  have  by  an  unavoid- 
able casualty  or  accident  been  lod^d  upon  an- 
other's land,  as  where  lumber  floating  In  a  riv- 
er is  cast  upon  a  neighbor's  land  by  a  sudden 
freshet  and  left  ther^  or  where  goods  are  blown 
upon  another's  land  by  a  tempest 

[Ed.  .  Note.— For  other  cases,  see  Bailment, 
Cent.  Dig.  §§  1-12 ;  Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4^  p.  3762.] 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  D.  F.  Walker  against  the  Nor^ 
folk  &  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Holt  &  Duncan,  for  plaintiff  in  error.  W. 
H.  Brouson,  for  defendant  in  error. 

MILLED,  J.  In  the  court  below  plaintiff 
recoyered  a  judgment  for  $1,297.48,  the  yal- 
ue,  as  found  by  the  jury,  of  one  centrifugal 
pump,  ten  feet  of  rubber  hose,  and  one  hoist- 
ing engine,  which  he  claimed  had  been  tor- 
tiously  taken  from  him  by  defendant,  and 
used  and  appropriated  to  its  use,  without 
his  knowledge  or  consent. 

Waiving  the  tort  plaintiff  brought  his  ac- 
tion in  assumpsit  on  the  common  counts,  in 
one  count  thereof  alleging  the  defendant  to 
be  indebted  to  him  "in  the  like  sum  for  the 
price  of  goods,  chattels  and  effects,  consist- 
ing of  one  hoisting  engine  complete,  one 
pump  and  fittings,  and  ten  feet  of  rubber 
hose,  before  that  time  bargained  and  sold  by 
the  plaintiff  to  defendant  at  its  request."  A 
bill  of  particulars  was  also  filed  charging  de- 
fendant, by  items,  with  the  alleged  value  of 
the  property,  amounting  in  all,  with  inter- 
est, to  $1,498.80. 

The  property  in  question  had  been  owned 
In  1905  by  the  Walker  Construction  Co.,  a 
corporation,  and  used  in  sub-contract  work 
on  the  railroad  of  defendant,  and  upon  com- 
pletion of  its  contract,  was  stored  with  oth- 
er property  belonging  to  it,  on  defendant's 
right  of  way,  near  where  it  had  completed 
its  contract 

The  defendant  contends,  first,  that  plaintiff 
did  not  show  title  in  himself,  and  right  to 
sue,  the  right,  tf  any,  being  tn  the  Walker 
Construction  Company,  and  not  in  him  in- 
dividually; second,  that  a  promise  to  pay 
the  value  of  the  property,  as  distinguished 
from  the  value  of  the  use  thereof,  cannot 
be  applied  and  made  effective  In  an  action 
of  assumpsit,  as  attempted  in  this  case. 

On  the  first  proposition  the  evidence  of  the 
plaintiff,  uncontradicted  is  that  he  was  the 
owner  of  fifty-one  of  the  one  hundred  shares 
of  the  capital  stock,  and  had  acquired  from  a 


Mr.  Pedigo  the  other  shares;  that  the  afflairs 
of  the  company  had  all  been  settled  up,  and 
that  he  had  taken  over  all  its  property  in 
settlement,  about  October,  1907,  and  that  the 
company  was  no  longer  in  business.  This 
evidence,  we  think,  showed  plaintiff  entitled 
to  maintain  the  action  in  his  individual  name. 

On  the  second  proposition  the  evidence 
shows,  that  one  Walker,  an  employ 6  of  de- 
fendant, in  charge  of  a  pumping  station  a 
half  mile  west  of  the  point  where  plaintifTs 
company  was  at  worlE,  went  to  the  place 
where  plaintifTs  company  was  at  work,  and 
without  asking  permission  took  the  pump 
now  sued  for,  and  installed  it  in  place  of 
the  pump  defendant  had  in  use  there.  Aft- 
er plaintiffs  company  had  completed  Its 
work  he  wrote  Walker  to  return  the  pump, 
but  it  was  never  returned.  Before  the  in- 
stitution of  this  suit,  as  the  evidence  shows, 
the  pump  had  been  picked  up  by  the  com- 
pany's trainmen,  near  where  it  had  been  us- 
ed, in  a  broken  and  worn  out  condition,  and 
taken  to  Portsmouth  and  put  on  the  Junk 
pile.  The  piece  of  hose  met  a  similar  fate. 
1%e  evidence  respecting  the  hoisting  engine 
is  that  some  time  in  May,  1906,  the  defendant 
loaded  it  on  a  fiat  car,  without  the  knowl- 
edge or  consent  of  plaintiff,  or  his  company, 
hauled  It  to  another  point  on  its  road,  and 
Installed  it  there,  in  place  of  one  of  its  own, 
which  had  broken  down,  and  where  It  ap- 
pears, plaintiff,  after  some  effort,  finally  lo- 
cated it  When  he  did  find  it  in  July,  1906, 
he  made  demand  of  the  defendant  for  the 
value  of  his  property,  and  sent  them  a  bill. 
Defendant  then  offered  to  return  it,  which 
was  declined,  plaintiff  having  in  the  mean- 
time supplied  himself  with  another  engine. 
After  the  exchange  of  a  letter  or  two  defend- 
ant's superintendent,  August  26,  1906,  wrote 
plaintiff,  saying:  "Please  advise  what  you 
think  is  a  ta.iT  price  for  the  material  we 
have  used  which  belonged  to  you.*' 

It  is  argued  by  defendant's  counsel  that 
plaintiff  by  leaving  his  property  stored  on 
defendant's  right  of  way  made  it  an  involun- 
tary bailee,  of  the  class  depositum,  with  right 
to  move  the  property  from  place  to  place  to 
suit  its  convenience.  To  have  stated  his 
proposition  fully  we  think  he  should  have 
added,  "and  to  appropriate  the  same  to  its 
own  use."  Is  the  proposition  as  stated  by 
counsel,  or  as  modified  by  us  to  suit  the 
facts,  correct  in  law?  A  bailment  signifies 
a  contract,  express  or  implied,  resulting  from 
delivery.  The  definition  of  Sir  William 
Jones,  as  given  by  Story,  is:  "A  delivery  of 
goods  on  a  condition,  express  or  implied,  that 
they  shall  be  restored  by  the  bailee  to  the 
bailor,  or  according  to  his  directions,  as  soon 
as  the  purposes  for  which  they  are  bailed 
shall  be  answered;"  or  "A  delivery  of  goods 
In  trust,  on  a  contract  expressed  or  implied, 
that  the  trust  shall  be  duly  executed,  and  the 
I  goods  redelivered,  as  soon  as  the  time  or  use 
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for  which  they  were  balled  shall  have  elaps- 
ed, or  be  performed.*'  That  of  Blackstone  ds : 
'*A  delivery  of  goods  in  trost  upon  a  con- 
tract, expressed  or  Implied,  that  the  trust 
shall  be  faithfully  executed  on  the  part  of 
the  bailee;"  or  as  stated  in  another  form: 
"Delivery  of  goods  to  another  person  for  a 
particular  use."  Story  on  Bailments,  S  2; 
5  Gyc.  165.  Mr.  Kent,  blending  those  two 
definitions,  says:  "Bailment  is  the  delivery 
of  goods  in  trust,  upon  a  contract,  expressed 
or  implied,  that  the  trust  shall  be  duly  ex- 
ecuted, and  the  goods  restored  by  the  bailee, 
as  soon  as  the  purpose  of  the  bailment  shall 
be  answered.*'  2  Kent,  Com.  (14th  Ed.)  559. 
Our  case  of  Coal  Co.  v.  Richter,  31  W.  Va. 
858,  8  S.  E.  609,  says:  "Bailments  for  the 
benefit  of  the  bailor  depositum  or  mandatum 
are  founded  upon  express  contract  and  re- 
quire the  assent  of  the  bailee  to  nnake  him 
responsible."  In  5  Cyc.  165,  it  is  said:  "Since 
the  duties  and  responsibilities  of  a  bailee 
cannot  be  thrust  upon  a  person  without  his 
knowledge  and  against  his  consent,  it  is  es- 
sential to  a  bailment  that  there  be  an  ac- 
ceptance of  the  subject-matter."  It  is  also 
said  in  the  same  connection:  "It  is  not  req- 
uisite that  the  acceptance  be  actual — one  that 
Is  constructive  being  sufficient,  as  where  a 
person  comes  into  actual  possession  and  con- 
trol of  a  chattel  fortuitously  or  by  mistake, 
or  takes  possession  of  goods  left  rightfully 
by  their  owner  and  removes  them  to  another 
place.*'  The  last  class  is  stated  upon  the  au- 
thority of  Tanner  v.  Chapman,  75  Ga.  871,  a 
case  Involving  the  removal  by  defendant  of 
plaintiff's  furniture,  without  authority  from 
him,  from  a  house  where  he  had  the  right  to 
leave  it,  and  at  his  risk,  and  In  which  de- 
fendant was  held  liable  in  damages  due  to 
breakage  by  such  removaL  This  is  not  that 
kind  of  a  case.  In  Hale  on  Bailments,  43,  it 
Is  said:  "No  man  can  be  made  a  bailee  of 
another's  property  without  his  consent  The 
finder  of  goods  lost  is  under  no  obligation  to 
take  them  into  custody;  but  if  he  voluntarily 
assumes  the  care  of  them,  he  Is  burdened 
with  the  liabilities  of  a  depositary." 

It  is  not  claimed  in  this  case  that  there 
was  any  actual  delivery  to  or  voluntary  ac- 
ceptance by  defendant  of  the  proper^  In 
question,  rendering  it  liable  as  upon  an  ex- 
press or  implied  contract  of  bailment,  but 
that  It  became  an  involuntary  bailee  and  ren- 
dering it  liable  to  account  as  such,  and  not 
for  the  tortious  taking  of  the  property.  The 
authority  relied  on  for  this  proposition  is 
Ryland  &  Rankin  v.  C.  &  O.  Ry.  Co.,  55  W. 
Va.  181,  46  S.  E.  923.  That  suit  grew  out 
of  the  contract  of  a  common  carrier  of  goods 
for  hire,  of  the  class  locatio  conductio,  and 
not  depositum.  Plaintiff  sought  to  recover 
the  value  of  the  goods  as  lost,  and  though 
shown  not  to  have  been  lost,  we  do  not  see 
that  it  is  a  case  in  point. 

Did  the  storage  of  plaintiff's  property  on 
defendant's  right  of  way  amount  to  a  deliv- 


ery thereof  to  defendant  as  bailee;  and  did 
the  tortious  taking  and  appropriation  there- 
of by  it  signify  an  implied  acceptance  there- 
of as  bailee;  or  as  claimed  make  It  an  In- 
voluntary bailee,  relieving  It  of  liability  for 
the  tortious  taking  thereof?  We  think  not 
We  think  defendant's  acts  indicated  a  claim 
of  right  in  opposition  to  that  of  plaintiff. 
Story  on  Bailments,  §  44a,  says  of  involun- 
tary bailments:  ''There  is  another  class  of 
deposits,  which  may  properly  be  called  in- 
voluntary, as  contradistinguished  from  neces- 
sary and  voluntary,  inasmuch  as  each  of  the 
latter  presupposes  some  act  of  the  depositor, 
whereas  involuntary  deposits  may  be  without 
the  assent  or  even  knowledge,  of  the  deposi- 
tor." Hale  on  Bailments,  p.  44,  states  the 
law  of  Involuntary  deposits  thus:  "There  is 
another  class  of  bailments  by  operation  of 
law  which  Story  aptly  calls  'involuntary  de- 
posits.' These  arise  whenever  the  goods  of 
one  person  have  by  an  unavoidable  casualty 
or  accident  been  lodged  upon  another's  land, 
as  where  lumber  floating  in  a  river  Is  cast 
upon  a  neighbor's  land  by  a  sudden  freshet 
and  left  there,  or  where  goods  are  blown  up- 
on another's  land  by  a  tempest  Tlie  rights 
and  liabilities  of  the  parties  In  this  class  of 
cases  are  not  very  well  settled.  But  it  would 
seem  that  the  owner  of  the  land  is  a  quasi 
bailee  with  liabilities  similar  to  those  of  a 
finder  of  lost  property.  If  he  should  refuse 
to  deliver  the  goods  to  their  owner  or  to  per- 
mit him  to  remove  them,  he  might  be  held 
liable  for  conversion."  These  definitions  do 
not  bring  this  case  within  that  class  of  bail- 
ments. In  this  case  the  plaintiff  cannot  be 
said  to  be  an  involuntary  depositor  of  his 
goods.  He  voluntarily  left  his  property  on 
defendant's  right  of  way,  but  not  in  the  cus- 
tody nor  by  virtue  of  any  contract  of  bailment 
with  it  express  or  implied,  nor  with  any  in- 
tention of  rendering  It  liable  as  bailee  or 
otherwise  for  its  safety.  The  acts  of  defend- 
ant in  taking  and  appropriating  the  property 
in  the  manner  shown  in  evidence  were  not 
the  acts  of  a  bailee  of  goods.  It  appropriat- 
ed the  property  to  its  own  use,  In  a  manner 
wholly  inconsistent  with  the  obligations  of 
a  bailee. 

Therefore  we  see  nothing  In  the  case  dif- 
ferentiating it  from  the  cases  of  McDonald 
V.  Peacemaker,  5  W.  Va.  439,  and  Maloney 
V.  Barr,  27  W*  Va.  381,  holding  that  in  such 
cases  the  owner  may  waive  the  tort  and  sue 
the  wrongdoer  in  assumpsit  for  the  value  of 
the  property  taken.  Other  authorities  cited 
for  the  same  proposition  are,  1  Barton's  Law 
Pract  pp.  124-125;  15  Am.  &  Etag.  Ency.  L. 
116  (2d  Ed.)  and  cases  cited;  Terry  v.  Jtfun- 
ger,  121  N.  Y.  161.  24  N.  B.  272,  8  li.  R.  A. 
216,  18  Am.-  St  Rep.  803;  Downs  v.  Fin 
negan,  58  Minn.  113,  59  N.  W.  981,  49  Am. 
St  Rep.  488,  and  Tidewater  Quarry  C3o.  v. 
Scott  105  Va.  160,  52  S.  B.  835,  115  Am.  St 
Rep.  864. 

The  Judgment  below  Is  therefore  afltoned. 


ik 
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RISER  y.  McLean  et  aL 
(Supreme  Court  of  Appeals  of  West  Ylri^ia. 

Maich  22,  1910.) 

(Syllahu9  hy  the  Court.) 

L  Mines  and  Minebals  (§  55*)— Exceptions 

—Quiet  Possession— EJffect. 

In  a  grant  of  land,  an  exception  of  the  oil 
and  gas  and  the  right  to  go  upon  the  land  for 
the  same  is  not  defeated  by  covenants  for  quiet 
possession  of  the  land  and  freedom  fsom  incum- 
brances thereon.  Such  covenants  relate  only  to 
the  thing  conveyed— the  land  without  the  oil  and 
gaa— the  land  burdened  with  the  right  to  op- 
erate thereon  for  the  oil  and  gas  retained. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  t  154;    Dec.  Dig.  t  65.*] 

2.  Covenants  (§  33*)- Constbuction. 

Covenants  in  a  deed  that  are  plainly  intend- 
ed to  defend  that  which  has  been  |:ranted  must 
be  construed  to  be  only  coextensive  with  the 
grant. 

[Ed.  Note. — For  ether  cases,  see  Covenants, 
Cent.  Dig.  §  38 ;  Dec.  Dig.  S  3a*] 

3.  Mines  and  Minerals  (S  47*)— Oil  and  Gas 
in  Plage- Possession  of  Surface. 

Mere  possession  of  the  surface  of  land  as 
to  which  the  title  to  the  oil  and  gas  in  place 
thereunder  has  been  severed  is  not  possession  of 
that  oil  and  gas. 

[Ed.  Note.— For  other  cases,  sae  Mines  and 
Minerals,  Cent  Dig.  S  133 :   Dec.  Dig.  ^  47.*] 

4.  Mines  and  Minerals  (§  47*)— Oil  and  Gab 
Severed  in  Titlb— Possession  of  Owner 
of  Title. 

Oil  and  gas  severed  in  title  from  that  of  the 
land  under  which  they  lie  are  not  in  the  pos- 
session of  the  owner  of  the  surface,  unless  he 
takes  actual  physical  possession  of  them,  as  by 
drilling  wells  into  the  same. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  133;   Dec.  Dig.  §  47.*] 

5.  Mines  and  Minerals  (§  77*)— Payment  of 
Taxes— Presumption  . 

On  a  claim  of  forfeiture  for  nonentiy  of  oil 
and  gas  which  have  been  severed  in  title  from 
that  of  the  land  under  which  they  lie,  it  will 
be  presumed  that  the  land  was  assessed  and 
taxed  as  a  whole  at  the  time  of  the  severance, 
that  it  has  since  been  carried  on  the  land  books 
in  the  same  manner,  and  that  the  taxes  have 
been  paid  on  the  land  as  a  whole,  when  the  con- 
trary does  not  appear. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  t  204 ;  Dec  Dig.  §  77.*] 

Appeal  from  Circuit  Court,  Jackson 
County. 

Bill  by  John  P.  Klser  against  James  li. 
McLean,  trustee,  and^others.  Decree  of  dls* 
missal,  and  plaintiff  appeals.    Affirmed. 

Charles  E.  Hogg  and  Warren  Miller,  for 
appellant  Wm.  O.  Parsons,  Jno.  H.  Riley, 
Brown,  Jackson  &  Knight  and  Price,  Smith, 
Spilman  &  Clay,  for  appellees. 

ROBINSON,  P.  The  hill  is  one  to  remove 
doad  from  title.  PlalntifT  seeks  to  annul 
an  oil  and  gas  lease  which  he  asserts  others 
without  right  have  placed  upon  his  land. 
The  case  was  heard  on  a  demurrer  to  the 
bill,  the  answers  of  the  defendants,  and  an 
agreed  statement  of  facts.  The  court  dis- 
missed the  bill,  and  plaintiff  appealed. 


Mary  A.  D.  Bmen,  trustee,  conveyed  tbe 
land  to  the  plaintiff  in  1682.  The  beneficia- 
ries for  whom  she  as  trustee  held  title  join- 
ed in  the  deed.  The  granting  clause  contain- 
ed the  following  exception:  "Reserving  and 
excepting  however  from  the  effects  and  oper- 
ation of  this  conveyance  all  the  petroleum 
and  natural  gas  together  with  a  right  of 
way  over  and  across  the  above  described 
tract  of  land  and  whatever  else  may  be  nec- 
essary to  a  full  and  free  enjoyment  of  this 
reservation."  At  the  time  of  the  conveyance 
an  oil  and  gas  lease  covered  the  land.  Later 
leases  of  this  oil  and  gas  were  made  by 
Bruen,  trustee,  or  her  successor  in  title.  All 
of  these  prior  leases  expired.  Then  a  lease 
to  John  H.  Riley  was  made  by  McLean,  trus- 
tee, successor  to  Bruen.  It  is  this  lease  to 
Riley  that  the  bill  seeks  to  have  canceled  as 
a  cloud  on  plaintiff's  title  to  tbe  land. 

The  gist  of  plaintiff's  case  is  that  the  ex- 
ception of  the  oil  and  gas  In  the  deed  is  of 
no  avail  because  It  is  repugnant  to  the  cove- 
nants contained  in  that  deed.  The  clause 
containing  these  covenants  is  as  follows: 
"The  said  parties  of  the  first  part  hereby 
covenatit  that  the  said  John  P.  Klser  shall 
have  quiet  possession  of  said  land  free  ftom 
all  incumbrances;  and  further  that  they,  the 
said  parties  of  the  first  part,  will  warrant 
generally  the  property  hereby  conveyed." 
Plaintiff  maintains  that  the  deed  vested  in 
him  the  title  to  the  oil  and  gas,  and,  there- 
fore, that  McLean,  trustee,  had  no  title 
thereto  which  he  could  lease  to  Riley.  In 
other  words,  It  is  Insisted  that  these  cove- 
nants enlarge  the  grant  so  that  the  excep- 
tion does  not  retain  title  to  the  oil  and  gas 
in  the  grantors — ^that  the  exception  cannot 
prevail  because  It  would  prevent  quiet  en- 
joyment and  freedom  from  incumbrances. 

The  exception  and  the  covenants  are  not 
repugnant.  The  covenants  relate  only  to  the 
property  granted.  That  property  is  the  land 
without  the  oil  and  gas.  It  is  the  land  bur- 
dened with  the  right  of  the  grantors  to  get 
the  oil  and  gas  which  they  have  retained 
thereunder.  The  oil  and  gas  and  the  right 
to  go  upon  the  land  for  them  are  not  granted 
by  the  deed.  The  granting  clause  itself  says 
that  they  are  excepted  from  "the  effect  and 
operation  of  this  conveyance."  If  the  deed 
had  no  effect  or  operation  upon  the  odl  and 
gas  and  the  right  to  go  upon  the  land  for 
them,  then,  of  course,  those  things  were  not 
granted  to  plaintiff.  They  were  retained. 
Title  thereto  remained  In  the  grantors.  Pres- 
ton V.  White,  57  W.  Va.  279,  50  S.  El.  236, 
and  others  cases.  Is  it  reasonable  to  say 
that  the  grantors  intended  the  covenants  to 
refer  to  the  things  which  were  not  conveyed? 
The  covenants  refer  to  "the  said  land"  and 
to  "the  property  hereby  conveyed.*'  Now, 
what  is  meant  by  "the  said  land"?  Certain- 
ly, the  land  that  Is  granted  is  meant,  which 
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land  |8  that  without  the  oil  and  gas  and  up- 
on which  is  retained  a  right  to  produce  the 
oU  and  gas.  And  what  is  meant  by  "the 
property  hereby  oonyeyed"?  Exactly  the 
same  thing — ^the  land  without  the  oil  and  gas 
and  upon  which  land  Is  a  right  to  oi>erate 
for  those  products.  liet  us  ohserve  the  plain 
Intention  of  the  grantors  disclosed  by  the 
deed  as  a  whole.  That  Intention  must  con- 
trol our  construction.  Uhl  y.  Railroad  Co., 
51  W.  Va.  106,  41  S.  B.  340.  Did  the  gran- 
tors mean  to  defend  tn  plaintiff  that  which 
they  plainly  did  not  intend  to  grant  him? 
Did  the  grantors  Intend  the  exception  which 
they  made  in  the  conveyance  to  be  wholly 
defeated  by  the  covenants  they  made  there- 
in? Surely  not  If  so,  why  Insert  the  ex- 
ception at  all?  Why  retain  the  oil  and  gas 
and  a  right  to  go  upon  the  land,  and  then 
covenant  that  they  would  never  claim  the 
retained  property,  nor  exercise  the  right? 
The  covenants  are  limited  and  restricted  by 
the  granting  clause.  Brewster  on  Convey- 
ancing, |§  207,  208.  Their  office  Is  merely 
to  defend  that  which  has  been  granted.  They 
are  only  coextensive  with  the  grant  8  Amer. 
&  EDg.  Enc.  of  Law  (2d  £)d.)  66.  Clearly 
they  were  never  meant  to  defeat  the  excep- 
tion in  the  grant  That  exception  left  the 
oU  and  gas  vested  In  the  grantors  as  a  sep- 
arate corporeal  property.  The  covenants  do 
not  effect  such  estate  In  the  grantors  or 
those  who  bold  under  them. 

The  admitted  facts  that  defendants  and 
those  under  whom  they  claim  have  never  had 
actual  physical  possession  of  the  oil  and  gas 
under  plaintiff's  land,  that  they  have  never 
had  the  same  separately  assessed  and  have 
never  paid  taxes  thereon,  and  that  plaintiff 
has  had  exclusive  possession  of  the  tract  of 
land  since  the  date  of  the  deed,  do  not  de- 
stroy the  title  of  defendants  to  the  oil  and 
gas  and  the  right  In  relation  thereto.  De- 
fendants and  those  under  whom  they  hold 
have  been  the  true  owners  of  the  severed 
estate  In  the  oil  and  gas  and  have  been  In 
constructive  possession  of  the  same  since 
the  making  of  the  deed  to  plaintiff.  Every 
owner  of  property  has  such  possession  If  he 
is  not  actually  possessed  himself  or  ousted 
from  possession  by  another.  Certainly  the 
plaintiff  has  not  had  actual  possession  so  as 
to  oust  the  owners  of  the  oil  and  gas  of  their 
title.  His  possession  of  the  land  from  which 
the  title  to  the  oil  and  gas  thereunder  has 
been  severed  by  the  exception  does  not  give 
him  i)osses8ion  of  that  underlying  oil  and 
gas.  Though  'he  own  the  surface  and  all 
other  strata,  he  does  pot  own  the  oil  and 
gas.  His  possession  of  the  surface  cannot 
constructively  extend  to  them.  Plant  v. 
Humphries,  66  W.  Va.  88,  66  S.  E.  94.  He 
can  only  take  possession  of  them  by  drilling 
well&  This  he  has  not  done.  While  It  ap- 
pears that  the  owners  of  the  oil  and  gas  have 
not  had  the  same  separately  assessed  and 


have  not  padd  taxes  thereon,  yet  it  Is  not 
shown  that  the  land  has  not  been  taxed  as 
a  whole.  We  must  presume  that  the  land 
was  taxed  as  a  whole  at  the  time  the  oil  and 
gas  were  severed  In  title  by  the  exception  in 
the  deed,  that  the  land  has  since  been  car- 
ried on  the  land  books  in  the  same  manner, 
and  that  all  the  taxes  have  been  paid.  Suit 
V.  Oil  Co.,  63  W.  Va.  317,  61  S.  B.  307.  At 
any  rate,  If  there  had  been  a  forfeiture  of 
the  title  to  the  oil  and  gas  It  could  not  have 
availed  plaintiff.  Ho  has  had  no  such  pos- 
session of  that  oil  and  gas  as  would  transfer 
title  to  him  under  the  Constitution,  even  if 
the  state  had  acquired  title  by  forfeiture. 

Plaintiff  fadled  to  show  any  cloud  on  his 
title.  That  which  he  claimed  as  such  Is 
shown  to  be  a  distinct  and  valid  title  In  no- 
wise conflicting  with  the  title  which  he  holds 
in  the  land.  His  title  does  not  extend  to  the 
odl  and  gas  and  the  right  to  produce -them. 
Therefore,  the  severed  title  to  the  oil  and 
gas  and  the  right  on  the  land  In  relation  to 
the  same,  existing  as  It  does  in  defendants, 
cannot  Interfere  with  that  which  belongs  to 
him.    The  decree  Is  right,  and  It  Is  afELrmed. 

(67  W.  Va.  261) 

BUTCHER  et  al.  v.  SOMMERVILLE  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  22,  1910.) 

(Byllahu9  hy  the  Court,) 

1.  Evidence  (§  291*)— Deci^ra^hons  —  Pedi- 

OBEB. 

In  an  action  involving  title  to  land  by  in- 
heritance, letters  of  deceased  persons  showing 
family  conduct,  and  containing  tacit  recogni- 
tions  and  declarations  of  relationship  are  admis- 
sible as  such  on  the  question  of  pedigree. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  §fi  1150,  1151 ;   Dec  Dig.  %  291.*] 

2.  Appeai.  and  Ebbob  {%  1067*)— Ha  bmi^kss 

EBBOB— EbBONEOUS   iNSTBUCnON. 

Although  an  instruction  to  the  jury  request- 
ed by  plaintiff  states  a  correct  proposition  of 
law,  applicable  to  the  evidence,  its  rejection  wUl 
not  be  good  ground  for  reversal,  where  the  court 
has  on  motion  of  defendant,  and  upon  the  whole 
of  the  evidence  rightfully  Instructed  the  jury 
that  the  evidence  does  not  warrant  a  verdict 
for  plaintiff  and  to  find  for  the  defendant.  In 
such  case  the  question  of  law  propounded  by 
plaintiff's  instruction  rejected  becomes  involved 
m  and  fairly  presented  us  the  instruction  given 
to  find  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %  4229.;  Dec  Dig.  §  1067.*] 

8.  Tbial  (§  169*)— DiBEcnoN  op  Vebdict. 

Where  the  evidence  given  at  the  trial,  with 
all  inferences  the  jury  could  justifiably  draw 
from  it,  is  insufficient  to  support  the  verdict  for 
the  plaintiff,  so  that  such  verdict,  if  returned, 
must  be  set  aside,  the  court  is  not  bound  to  sub- 
mit  the  case  to  uie  jury,  but  may  direct  a  vei^ 
diet  for  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §t  381-^83 ;  Dec.  Dig.  f  169.*] 

(Additional  Syllabut  by  EditoHal  Staff.) 

4.  EjEOTMENT  (S  95*)— EVIOENOB— Pediobee. 

Evidence  held  to  show  that  deced<mt, 
through  whom  both  parties  claimed  land,  was 
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the  illegitimate  son  of  a  woman  through  whom 
defendants,  and  not  plaintiff,  were  entitled  to 
inherit. 

[lid.  Note.— For  other  cases,  see  Ejectment, 
Gent  Dig.  §f  280,  284 ;  Dec.  Dig.  f  95.*] 

Error  to  Clrcnlt  Court,  Harrison  CJounty. 

Action  by  J.  R.  Butcher  and  others  against 
S.  H.  •SonimerTllle  and  others.  There  was  a 
directed  verdict  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

O.  0.  Lawson  and  Davjs  &  Davis,  for  plain- 
tiffs In  error.  Dent  &  Dent  and  F.  E.  Par- 
rack,  for  defendants  in  error. 

MILLER,  J.  This  is  a  suit  in  ejectment 
On  tiie  trial  below  the  court  refused  two  in- 
stmctlons  proposed  by  plaintiffs^  and,  on  mo- 
tion of  defendants,  instructed  the  Jury  that 
the  evidence  did  not  warrant  a  verdict  for 
plaintiffs  and  to  find  for  defendants. 

Plaintiffs  and  defendants  both  daim  the 
land  in  controversy,  as  heirs  of  Adolphus 
Armstrong,  deceased.  It  is  admitted  that 
Armstrong  was  of  illegitimate  parentage^  his 
putative  father  being  a  man  by  the  name  of 
Maxwell  Armstrong,  his  mother  a  woman  by 
the  name  of  Butcher.  The  plaintiffs  say  he 
was  the  son  of  Polly  Batcher,  eldest  daughter 
ci  Jasper  A.  Butcher,  deceased ;  the  defend- 
ants, that  he  was  the  son  of  Sally  Batcher, 
a  daughter  of  George  Butcher,  George  and 
Jasper  being  brothers.  If  bom  of  Polly  the 
plaintiffs  would  inherit,  if  of  Sally  the  de- 
fendants are  entitled  to  the  land. 

The  plaintiffs'  evidence  on  the  question  of 
pedigree  consistB  wholly  of  the  evidence  of 
oral  declarati<His  of  deceased  persons,  and  of 
facts  and  incidents  in  the  history  of  the  fam- 
ily of  Jasper  A.  Butcher,  showing  or  tending 
to  show  that  Polly  was  the  mother  of  Adol- 
phus. The  evidence  of  the  defendants  on  the 
other  hand  includes  not  only  much  of  the 
same  class  of  evidence,  but  also  the  court  rec- 
ords of  the  appointment  and  elections  and 
qualifications  of  Adolphus  Armstrong  as  dep- 
uty clerk  and  clerk  of  the  circuit  courts  of 
Harrison  and  Taylor  counties,  during  the 
years  1843,  1844,  1846,  1848,  1852  and  1858, 
and.  also  much  other  documentary  evidence, 
consisting  of  the  family  Bible  of  George 
Butcher,  a  letter  from  Sally  Butcher  to  Max- 
well Armstrong  written  Just  before  the  birth 
of  Adolphus,  as  recorded  in  the  Bible,  and 
numerous  letters  some  written  by  Armstrong 
liimself  to  Mrs.  J.  W.  Smith,  some  by  her  to 
him,  and  two  of  them  written  by  J.  W.  Smith 
in  1886,  all  of  a  very  .convincing  character, 
and  showing  and  tending  to  show  that  Arm- 
strong was  the  son  of  Sally. 

These  letters  on  the  trial  below  were  ad- 
mitted in  evidence  over  the  objections  of 
plaintiffs^  and  objections  saved  on  the  record. 
These  objections  present  preliminary  ques- 
tions to  be  disposed  of  before  reaching  the 
main  question  raised  by  the  peremptory  in- 
struction to  the  Jury. 


It  is  conceded  that  J.  W.  Smith  was  the 
legitimate  son  of  Sally  Smith  (nte  Butcher) 
and  Alexander  Smith,  deceased,  and  that  the 
witness,  Mrs.  Smith,  was  his  wife  and  widow, 
and  defendants'  claim  is  that  Smith  was  the 
half  brother  of  Adolphus,  and  that  both  were 
sons  of  Sally.  The  handwritings  in  the  let- 
ters referred  to  were  fully  proven.  The  let- 
ters from  Smith  and  wife  to  Adolphus  were 
found  among  the  latter's  papers  after  his 
death,  and  his  letters  to  her  were  produced 
and  identified  by  Mrs.  Smith  on  the  witness 
stand.  The  objection  to  them,  applying  main- 
ly to  the  letters  of  Mrs.  Smith,  is  that  her 
letters  to  Armstrong  contain  the  declarations 
of  a  living  witness,  present  and  actually  ex- 
amined, on  the  question  of  pedigree,  and  for 
this  reason  are  not  admissible.  The  authori- 
ties cited  by  counsel,  as  well  as  our  own  case 
of  Peterson  v.  Ankrom,  25  W.  Va.  56,  61,  do 
hold  that  where  the  evidence  offered  is  the 
declaration  of  an  individual,  the  declarant 
must  be  unavailable  by  death  or  otherwise. 
2  Wigmore  on  Dr.  S  1481 ;  2  Jones  on  Ev.  ^ 
322;  1  Greenleaf  on  Ev.  (16th  Ed.)  S  144  b, 
C  d,  e^  and  f ;  2  Taylor  on  Ev.  §  641. 

But  it  is  conceded  that  this  is  not  the  ex- 
act question  presented  here.  The  letters  were 
admitted,  not  as  the  declarations  of  the  liv- 
ing witness,  but  as  those  of  Adolphus  Arm- 
strong and  J.  W.  Smith,  both  deceased,  being 
half  brothers  if  both  sons  of  Sally.  The  let- 
ters of  Armstrong  to  which  the  two  letters 
of  iSmith  to  him  were  evidently  replies,  were 
proven  by  Mrs.  Smith  to  have  been  lost  or 
destroyed.  Both  letters  of  Smith  to  Arm- 
strong are  dated  at  Kansas  City,  Mo.,  the 
first  Nov.  26,  the  second  December  4,  1866. 
The  letters  from  Armstrong  to  Mrs.  Smith 
are  dated  March  15,  March  16,  and  March 
24, 1904,  June  15,  1903,  and  June  6,  and  June 
19,  1905.  Those  from  Mrs.  Smith  to  Arm- 
strong are  dated  March  21,  and  April  3,  1904, 
May  29,  and  June  12,  1905. 

The  first  letter  of  Smith  to  Armstrong,  No- 
vember 26,  1886,  apparently,  is  in  rely  to  a 
letter  from  Armstrong  to  Sally  Butcher,  of 
November  15, 1886,  for  the  writer  says:  "Moth- 
er sends  me  your  letter  of  the  I5th."  He  also 
incloses  to  Armstrong  a  letter  from  Dr.  G. 
W.  Mason,  not  in  evidence,  giving  some  in- 
formation about  the  family  at  Stafford,  Ohio, 
where  they  lived,  and  saying:  'This  matter 
I  have  to-day  made  arrangements  to  fix  up. 
And  also  written  to  know  what  they  need.  1 
have  heretofore  refused  to  help  father,  as  I 
have  frequently  of  late  understood  that  both 
father  and  Loutoesa  were  unkind  to  mother. 
Have  written  them  In  regard  to  it.  This  is 
what  Mason  refers  to  as  being  correct.  Now 
if  this  be  true  it  must  stop.  Our  mother  Is 
old  and  feeble  and  must  be  treated  kindly.*' 
Then  referring  to  a  claim  of  Dr.  Mason  on 
the  property  of  the  family  at  Stafford  which 
needed  attention,  the  letter  continues:  "Moth- 
er should  not  be  forgotten  in  her  old  age,  and 
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BO  far  as  I  know  there  Is  no  body  to  remem- 
ber her  but  yon  and  I,  at  least  In  a  way  that 
could  benefit  her.  They  must  all  be  old  and 
feeble  even  Louwesa,  and  so  far  as  I  am  con- 
cerned I  am  willing  to  do  all  in  my  power, 
even  sacrifice  my  last  cent^  If  necessary,  and 
with  your  assistance  think  they  might  be 
made  comfortable,  as  I  presume  you  are 
much  more  able  to  do  than  I  am."  Reference 
is  also  made  to  Yisiting  each  other  and  to  be- 
coming better  acquainted.  In  the  next  letter 
Smith  amoDg  other  things  says  to  Armstrong: 
"Yours  of  the  1st  received  and  fully  noted. 
As  to  selling  the  property  in  Ohio  and  buying 
them  a  hom^  here,  think  it  would  be  a  good 
idea,  but  perhaps  neither  of  us  realize  their 
exact  situation.  Mother  I  understand  Is  al- 
most helpless.  Louwesa  has  been  almost  an 
invalid  for  years,  and  father  must  be  getting 
feeble.  Six  years  ago  when  I  was  at  home 
last,  I  thought  none  of  them  could  possibly 
live  another  year.  •  •  ♦  If  on  investiga- 
tion It  is  found  best  to  move  them  I  am  will- 
ing to  do  so,  and  will  only  be  too  glad  to 
have  your  assistance.  •  •  •  It  would  do 
mothers  very  soul  good  to  hear  from  you. 
•  *  •  No  difference  what  may  have  been 
she  is  our  mother,  and  should  not  be  forgot- 
ten. Circumstances  possibly  have  been  bad 
for  which  she  was  not  to  blame,  and  possibly 
but  few  women  would  have  endured  what  she 
has.  Under  average  circumstances  she  might 
have  been  a  mother  of  whom  you  would  feel 
proud,  and  know  more  of;  but  we  will  let 
the  past  go  and  be  forgotten,  and  do  what  is 
best.  Enclosed  find  letter  from  them  which 
will  give  you  a  better  idea  of  their  situation, 
&c."  The  letters  from  Mrs.  Smith  to  Arm- 
strong address  him,  "Dear  brother  and 
friend."  They  give  Armstrong  information 
as  to  the  physical  and  financial  condition  of 
"your  sister,"  and  of  her  needs,  the  diflScul- 
ties  encountered  in  taking  care  of  her,  and 
bills  incurred  therein,  with  request  for  mon- 
ey. Armstrong's  letters  to  her  are  evidences 
of  his  responses  to  her  calls  for  help.  He 
sends  her  various  sums  of  money  to  pay  doc- 
tor bills,  for  provisions,  &c.  These  letters  con- 
tain various  pertinent  expressions.  In  one  he 
says:  "I  hear  I/)uise  *is  not  provided  for  & 
that  there  is  doctors  bill  unpaid  &  that  the 
neighbors  have  been  helping.  I  want  you  to 
see  to  all  this,  you  promised  me.  As  soon 
as  I  hear  from  you  I  will  answer  with  mon- 
ey. I  want  doctor  bill  and  all  paid."  In 
another:  "She  is  old  crippled  &  infirm  and 
nothing  remains  for  her  but  to  be  made  as 
comfortable  as  may  be  by  others  the  remain- 
der of  her  life.  They  tell  me  they  have  fur- 
nished coal  &  have  some  one  to  see  to  her. 
Now  you  promised  me  to  see  to  her  &  I  still 
have  confidence  you  will.  Write  me  at  once 
— I  don't  want  to  go  outside  of  you  to  see  to 
their  business." 

We  think  the  letters  of  Smith  to  Arm- 
strong were  clearly  admissible.  They  con- 
tain written  declarations  of  pedigree  of  the 
same  character  as  does  most  of  the  oral  evi- 


dence of  the  witnesses  for  plaintiffs,  and 
admissible  for  the  same  reason.  But  it  is 
said  the  letters  of  Mrs.  Smith  to  Armstrong 
and  his  to  her  are  not  of  the  same  charac- 
ter; that  his  letters  to  her,  as  the  fact  is, 
nowhere  distinctly  admit  that  Sally  is  his 
mother,  or  Louisa  his  sister;  that  he  was 
not  called  upon  in  his  replies  to  her  letters 
to  deny  the  relationship  imputed  in  her  let- 
ters to  him,  and  that  his  letters  to  her  are 
not  admissible  as  evidence  of  admission  by 
him  of  his  parentage,  and  of  his  relationship 
to  Louisa  and  Mrs.  Smith.  We  cannot  con- 
cur In  this  view  of  the  eyidence.  Notwith- 
standing Armstrong  makes  no  distinct  ad- 
mission, his  letters  are  recognitions  of  his 
duty  and  responsibility.  They  are  commu- 
nications as  if  between  i)erson8  sustaining 
the  relationship  affirmed  by  the  one,  and  not 
denied  by  the  other.  Greenleaf  on  EJv.  vol. 
1  (16th  Ed.),  at  page  200,  says:  "The  cor- 
respondence of  deceased  members  of  the 
family,  recitals  in  family  deeds,  such  as 
marriage  settlements,  descriptions  in  wills, 
and  other  solemn  acts,  are  original  evi- 
dence in  all  cases,  where  the  oral  declara- 
tions of  the  parties  are  admissible."  And 
on  page  201,  he  says:  "Under  this  head 
may  be  mentioned  family  conduct,  such  as 
the  tacit  recognition  of  relationship,  and 
the  disposition  and  devolution  of  property, 
as  admissible  evidence  from  which  the  opin- 
ion and  belief  of  the  family  may  be  Infer- 
red, resting  ultimately  on  the  same  basis  as 
evidence  of.  family  tradition.  •  •  •  So, 
the  declarations  of  a  person,  since  deceased, 
that  he  was  going  to  visit  his  relatives  at 
such  a  place,  have  been  held  admissible  to 
show  that  the  family  had  relatives  there." 

The  letter  proven  to  have  been  written 
by  Sally  Butcher  to  Maxwell  Armstrong, 
dated  May  23,  1823,  recites  her  helpless  con- 
dition, and  appeals  to  him  to  come  to  her 
relief.  According  to  the  family  Bible  of 
(Jeorge  Butcher,  father  of  Sally,  "Adolphaus 
li.  Armstrong"  was  bom  June  21,  1823,  Just 
twenty-nine  days  after  the  date  of  this  let- 
ter. It  is  objected  to  this  letter  that  it  is 
not  a  declaration  of  relationship  and  there- 
fore inadmissible  as  such.  It  was  produced 
and  proven  to  have  been  found  among  the 
papers  of  Maxwell  Armstrong.  It  Implies 
that  he  is  responsible  for  the  writer's  con- 
dition, and  taken  in  connection  with  the 
Bible,  we  think  it  was  clearly  admissible  on 
the  question  of  pedigree. 

The  next  error  assigned  relates  to  the  re- 
jection of  plaintiffs'  instructions  numbered 
one  and  two.  Number  one  was  intended  to 
apply  to  the  records  of  the  appointment, 
election  and  qualification  of  Adolphus,  as 
clerk  and  deputy  clerk  of  the  courts.  Intro- 
duced by  defendants  In  support  of  their  the- 
ory that  at  that  time  he  had  reached  bis 
majority.  It  propounded  the  proposltiou 
that  under  the  law  of  Virginia,  as  it  was 
from  the  year  1843  to  1848,  Inclusive,  the 
Constitution    of    1830    not    prescribing   any 
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qualification  of  age,  a  person  under  the  age 
of  twenty-one  years  might  have  been  ap- 
pointed deputy  clerk  or  even  elected  derk 
of  the  courts.  This  proposition  finds  strong 
support  In  the  case  of  Harkreader  ▼.  State, 
a  Texas  case,  reported  In  35  Tex.  Cr.  R. 
243,  33  S.  W.  117,  60  Am.  St  Rep.  40.  If 
the  case  was  properly  taken  from  the  Jury, 
by  the  peremptory  Instruction  to  find  for  the 
defendants,  the  legal  effect  of  this  evidence 
Is  necessarily  involved  In  the  latter  Instruc- 
tion, and  the  plaintiffs  were  not  prejudiced 
by  rejection  of  their"  instruction  number 
one,  or  of  their  number  two,  as  the  latter 
was  simply  the  statement  of  the  legal  con- 
sequences of  the  facts,  as  plaintiffs  sought 
to  establish  them. 

The  last  assignment  of  error  Is  that  the 
court  Improperly  Instructed  the  jury  to  find 
for  the  defendants.  This  requires  a  con- 
sideration of  the  whole  evidence,  as  well  as 
a  proper  understanding  of  the  present  sta- 
tus of  the  law  on  the  subject  of  directing 
verdicts. 

In  the  recent  cases  of  Williamson  v.  Nigh, 
68  W.  Va.  at  page  632,  53  S.  E.  124  at  page 
125,  following  Cobb  v.  Glenn  Boom  &  Lum- 
ber Co.,  57  W.  Va.  49,  49  S.  B.  1005,  110  Am. 
St  Rep.  734,  the  law  is  stated  thus:  "On  a 
motion  to  exclude  all  the  plaintiff's  evidence 
and  direct  a  verdict  for  the  defendant,  the 
court  should  be  guided  by  what  its  action 
would  be  if  the  case  were  submitted  to  the 
Jury,  and  they  should  find  a  verdict  in  favor 
of  the  plaintiff  upon  such  evidence.  If  it 
would  be  the  duty  of  the  court  to  set  aside 
the  verdict  of  the  Jury  because  without  suf- 
ficient evidence,  then  the  court  should  sus- 
tain the  motion  to  exclude,  and  Instruct  the 
Jury  to  find  for  the  defendant  But  if,  on 
the  other  hand,  the  evidence  is  such  that, 
under  the  law,  the  court  should  refuse  to  set 
aside  the  verdict  the  motion  to  exclude  the 
evidence  should  be  overruled."  In  Hoylman 
V.  Railway  Co.,  65  W.  Va.  264,  64  S.  E.  536, 
22  L.  R.  A.  (N.  S.)  741,  a  personal  Injury 
case.  In  which  an  instruction  to  find  for  the 
defendant  was  refused,  the  cases  on  this 
subject  are  reviewed  and  the  same  rule  an- 
noimced.  The  same  rule  In  substantially 
the  same  terms,  is  laid  down  by  the  Su- 
preme Court  of  the  United  States,  In  Louis- 
ville, etc.,  Co.  V.  Woodson,  134  U.  S.  614,  10 
Sup.  Ct.  628,  33  L.  Ed.  1032,  cited  and  quot- 
ed in  the  Hoylman  Case.  The  language  of 
the  court  is:  "When  the  evidence  given  at 
the  trial,  with  all  inferences  the  Jury  could 
Justifiably  draw  from  It,  Is  insufficient  to 
support  the  verdict  for  the  plaintiff,  so  that 
such  verdict,  if  returned,  must  be  set  aside, 
the  court  is  not  bound  to  submit  the  case  to 
the  Jury,  but  may  direct  a  verdict  for  de- 
fendant." 

It  is  true  as  said  in  Newhouse  v.  Rail- 
road Co.,  62  W.  Va.  562,  59  S.  E.  1071,  that 
a  motion  to  exclude  plaintiff's  evidence  and 
direct  a  verdict  for  defendant  is  equivalent 
to  a  demurrer  thereto.     What  Is  the  rule 


on  demurrer  to  evidence?  There  has  been 
considerable  conflict,  even  In  our  own  deci- 
sions on  this  question.  The  rule  of  Mapel  v. 
John,  42  W.  Va.  38,  24  S.  B.  608,  32  L.  R, 
A.  800,  57  Am.  St  Rep.  839,  and  Talbott  v. 
Railroad  Co.,  42  W.  Va.  560,  26  S.  E.  311, 
practically  disapproved  in  Gunn  v.  R.  R. 
Co.,  42  W.  Va.  676,  26  S.  E!  546,  36  L.  R.  A. 
575,  and  later  In  Shaver  v.  Edgell,  48  W. 
Va.  502,  37  S.  E.  664,  was  substantially  re- 
affirmed in  Teel  v.  Railroad  Co.,  49  W.  Va. 
88,  89,  38  S.  E.  518.  And  in  the  more  re- 
cent case  of  Kelley  v.  Railroad  Co.,  58  W. 
Va.  216,  52  S.  E.  520,  2  L.  R.  A.  (N.  S.)  898, 
citing  among  other  cases  Barrett  v.  Coal  Co., 
55  W.  Va.  395,  47  S.  B.  154,  and  Mannon  v. 
Railroad  Co.,  56  W.  Va.  554,  49  S.  E.  450, 
followed  and  applied  In  Robinson  v.  Sheets, 
63  W.  Va.  394,  61  S.  E.  347,  the  rule  as 
promulgated  by  these  last  cases  is  that  "up- 
on demurrer  to  evidence  by  defendant,  If 
the  plaintlfiTs  evidence  Is  suflSdent  to  sus- 
tain his  case,  oral  evidence  of  the  demur- 
rant conflicting  with  that  of  the  demurree' 
is  Ignored,  and  the  demurrer  overruled,  un- 
less the  oral  evidence  of  the  demurrant  be 
so  clearly  preponderant  over  that  of  the  de- 
murree that  a  verdict  for  the  demurree 
would  be  set  aside." 

As  lastly  announced,  therefore,  there  Is 
practically  no  difference  In  legal  effect  be- 
tween the  rule  on  demurrer  to  the  plaln- 
tifTs  evidence  and  the  rule  on  a  motion  to 
exclude  his  evidence  sltA  direct  a  verdict  for 
defendant,  and  we  need  not  concern  our- 
selves further  with  the  distinction  attempt- 
ed to  be  made  based  on  Newhouse  v.  Rail- 
road Co.,  supra. 

It  remains  to  apply  the  rule  to  the  evi- 
dence. Briefly  then  what  Is  the  evidence? 
For  the  plaintiffs,  as  claimed  by  their  coun- 
sel In  the  brief,  John  R.  Butcher,  Ja&per  N. 
Butcher  and  Amanda  Butcher,  the  surviv- 
ing brothers  and  sisters  of  Polly  Butcher, 
testify  substantially  that  Adolphus  was  the 
illegitimate  son  of  their  sister,  Polly  But- 
cher ;  that  he  was  born  at  the  home  of  their 
uncle,  Henry  Butcher,  brother  of  Jasper  A. 
Butcher,  and  was  brought  to  their  father's 
home  when  a  mere  child  by  Polly  Butcher, 
their  sister;  that  he  was  treated  by  them- 
selves and  the  rest  of  their  connections  as  a 
member  of  their  own  family;  that  he  lived 
with  the  family  until  he  was  about  fourteen 
years  old,  and  at  all  times  recognized  his 
relationship;  and  that  he  was  called  to  the 
bedside  of  Polly  Butcher,  just  before  her 
death,  and  attended  her  obsequies  with  the 
family,  and  defrayed  the  expenses  of  her 
funeral,  and  thereafter  for  some  years  con- 
tinued his  intercourse  with  the  surviving 
members  of  her  family.  T.  M.  West  and 
Marshall  Ford  testify  with  reference  to  time 
and  circumstance  that  Jasper  A.  Butcher, 
the  father  of  Polly,  told  them  at  different 
times  that  Adolphus  was  the  son  of  his 
daughter  Polly,  and  West  further  states 
that   Jasper    Butcher   told   him    that    Max 
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Armstrong  was  Dolph's  father.  John  R., 
Jasper  N.  and  Amandia  Butcher  and  John 
Burchamer  all  testify  that  Sally  Butcher 
bore  two  children  before  her  marriage  to 
Goldsmith,  both  of  which  were  girls,  Mary 
Ann,  and  Louisa.  John  Burchamer  says  he 
associated  with  him  in  his  youth  at  the 
house  of  his  grandfather,  Jasper  A.  Butcher. 
Josephene  Burchamer  says  she  heard  him 
spoken  of  in  the  Jasper  Butcher  family  as 
Polly's  son.  To  Daniel  Simington,  accord- 
ing to  his  evidence,  Adolphus  said  that  he 
buried  his  mother  in  Lewis  county  long  ago. 
In  1874,  fifteen  years  before  Sally  died,  he 
said  In  the  hearing  of  M.  H.  Dent,  accord- 
ing to  the  latter's  evidence,  that  his  mother 
was  dead,  that  he  had  seen  that  she  was 
decently  buried.  To  Marion  Newlon,  ac- 
cording to  his  evidence,  Armstrong  stated 
that  his  mother's  name  was  Polly  Butcher, 
and  that  he  buried  l^er  in  Lewis  county. 
To  George  Smith,  according  to  his  evidence, 
he  said  that  his  mother's  name  was  Polly 
Butcher;  that  he  had  long  since  seen  that 
she  was  as  decently  buried  as  anybody,  and 
within  two  weeks  of  his  death  he  is  said  to 
have  declared  that  he  had  neither  father, 
mother,  brother  or  sister.  John  Heath,  tes- 
tifies that  he  made  a  like  statement  to  him, 
and  declared  that  such  relatives  as  he  had 
lived  in  Lewis  county,  and  that  he  had  two 
uncles,  and  an  aunt  living  in  Lewis  county. 

It  is  urged  by  counsel  that  all  these  state- 
ments made  <by  the  dead  man  are  consistent 
only  with  the  theory  that  he  was  in  truth 
and  in  fact  the  son  of  Polly  Butcher,  daugh- 
ter of  Jasper  A.  Butcher,  and  cannot  be  rec- 
onciled with  the  theory  that  Sally  Butcher, 
who  died  in  the  year  1889,  and  was  buried  in 
the  state  of  Ohio,  was  his  maternal  ancestor. 

Judge  M.  H.  Dent,  who  was  of  counsel  for 
defendants,  and  called  as  a  witness  for  plain- 
tiffs, explains  that  at  the  time  of  the  declara- 
tion of  Armstrong  in  his  presence  In  1874,  he 
was  a  clerk  in  his  office;  that  Armstrong 
was  very  sensitive  about  his  Illegitimate 
birth;  that  he  endeavored  to  keep  it  from 
the  public,  as  far  as  possible ;  that  many  per- 
sons twitted  him  about  his  birth,  and  that 
on  the  particular  occasion  referred  to,  one 
Burdette,  standing  in  the  door  of  the  clerk's 
office,  said  to  him,  ''Dolph,  they  say  you  let 
your  mother  die  and  be  buried  at  the  expense 
of  the  county."  To  which  Armstrong  angrily 
replied:  "That  is  none  of  your  business." 
After  Burdette  had  gone,  Armstrong,  stand- 
ing at  the  window,  seemingly  much  worried, 
turned  around,  and  without  addressing  the 
witness,  but  the  witness  understood,  intend- 
ing to  destroy  the  impression  made  on  his 
mind  by  the  remark  of  Burdette,  said :  '"That 
is  a  lie,  my  mother  is  dead,  and  I  saw  she 
was  decently  buried."  It  is  argued  that  Arm- 
strong could  not  have  then  referred  to  Sally 
Butcher,  as  she  was  not  then  dead,  hut  that 
be  was  referring  to  Polly  Butcher,  who  was 
dead.  A  number  of  witnesses  say  that  when 
Armstrong  was  a  child,  and  in  after  years, 


he  called  the  wife  of  George  Butcher,  in 
whose  home  he  was  brought  up,  "mother", 
and  that  she,  being  dead,  Armstrong  was  evi- 
dently referring  to  her,  not  only  on  the  oc- 
casion referred  to  by  Judge  Dent,  but  at  the 
time  he  Is  alleged  to  have  made  similar  dec- 
larations to  other  witnesses  for  plaintiffs. 

The  foregoing  is  practically  all  the  direct 
evidence  for  plaintiffs.  The  evidence  is  en- 
tirely oral,  mainly  of  witnesses  directly  or 
indirectly  interested,  either  as  plaintiffs  or 
otherwise,  with  no  documentary  evidence — 
family  Bibles,  letters  or  any  other  documents 
to  support  it,  and  we  are  impressed  by  its 
general  character,  and  by  the  facts  appearing 
in  defendants'  evidence  that  much  of  it  has 
been  inspired  by  the  witness  T.  M.  West,  who 
has  worked  up  the  case,  and  has  acquired, 
hy  assignment,  an  interest  in  the  claim  of 
plaintiffs.  The  age  of  Polly  Butcher  is  fixed 
by  no  Bible  entry,  or  other  document.  John 
R.  and  Jasper  Butcher,  brothers  of  Polly,  say 
that  she  died  in  1853  to  1855,  and  put  her  age 
at  her  death  at  35  or  40  years,  thereby  fix- 
ing the  date  of  her  birth  in  1815  to  1818,  or 
1820.  Amanda  Butcher,  a  sister,  did  not  fix 
the  year  of  Polly's  birth.  The  testimony  of 
witnesses  for  defendants  corroborates  plain- 
tiffs' witnesses  in  fixing  the  year  of  her  birth 
at  from  1815  to  1818,  demonstrating  almost 
to  an  absolute  certainty  that  she  was  not 
horn  earlier  than  1815.  This  ia  a  very  im- 
portant fact  in  favor  of  defendants,  for  if 
the  fact  is,  as  claimed  hy  defendants,  and 
their  oral  and  documentary  evidence  over- 
whelmingly shows,  that.  Adolphus  Armstrong 
was  born  in  1823,  Polly,  if  bom  in  1815.  was 
not  over  8  years  of  age,  and  could  not  pos- 
sibly have  been  his  mother. 

Now  what  is  the  evidence  for  defendants? 
First,  we  have  the  date  of  the  birth  of  Sally, 
fixed  by  the  entry  in  the  family  Bible  of  her 
fatl^er  George,  and  mother  Mary,  the  latter 
bom  in  1780,  as  shown  by  the  inscription  on 
her  tombstone  as  November  19,  1801.  The 
date  of  her  birth  is  not  seriously  questioned. 
If  bom  in  1801,  and  Adolphus  in  1823,  she 
was  22  years  of  age  at  his  birth.  Next  are 
the  court  records,  showing  the  appointment, 
election  and  qualification  of  Adolphus  as  dep- 
uty clerk,  and  clerk  of  the  courts,  1843  to 
1848.  Though  the  potency  of  this  evidence  is 
questioned  by  the  argument  that  the  law  of 
Virginia  did  not  Inhibit  minors  from  appoint- 
ment or  election  to  the  office  of  clerk  of  the 
courts,  yet  we  regard  it  as  almost  certain  that 
at  the  time  of  his  appointment  as  clerk  In 
1848,  Armstrong  had  passed  his  majority.  If 
bom  in  1823,  he  was  then  about  25  years  of 
age,  and  if  Polly  was  bom  in  1815  to  1820 
she  could  not  have  been  his  mother. 

Next  is  the  letter  from  Sally  to  Maxwell 
Armstrong,  the  acknowledged  father  of  Adol- 
phus, already  referred  to,  which  in  connec- 
tion with  the  Bible  entry  of  the  birth  of 
Adolphus  in  June  21,  1823  is  very  forceful. 
It  is  said  that  as  this  Bible  entry  appears 
after  the  record  of  the  birth  of  Temantra, 
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bom  July  8,  1825,  and,  as  la  claimed,  in  a 
different  handwriting,  it  bears  evidence  of 
luLTlng  been  fabricated,  and  that  little  weight 
should  be  given  it  as  evidence.  Another  fact 
urged  In  support  of  this  theory  Is  that  the 
name,  AdolphuB^  is  misspciledt  and  contains 
a  middle  initial  letter  *'L",  never  retained  by 
Armstrong.  Still  another  fact  urged  is  that 
the  name  Louisa,  Armstrong's  reputed  sister, 
does  Kot  appear  in  this  record.  We  cannot 
adopt  the  views  of  counsel  as  to  this  evidence. 
The  record  is  plainly  a  very  old  one,  made 
long  before  there  could  have  been  any  reason 
for  fabricating  it  The  presence  of  the  mid- 
dle letter  ">L"  Is  of  course  unexplained.  But 
the  fact  is  it  was  dropped  by  Armstrong— 
never  used  by  him;  but  there  is  the  name, 
and  there  is  no  evidence  of  the  existence  of 
another  Adolphus  Armstrong,  and  the  record 
could  have  been  intended  for  no  other  per- 
son. The  absence  of  the  name  of  Louisa  can- 
not destroy  the  record  that  was  made.  The 
letter  and  the  Bible  entry  are  independent 
fbcts,  bearing  on  the  question  of  Armstrong's 
pedigree,  and  very  forceful  and  potent  facts. 

Then  we  have  the  letters  of  Armstrong  to 
Mrs.  Smith,  and  of  Smith,  her  husband,  to 
Armstrong.  The  latter  are  very  forceful. 
They  were  written  many  years  before  Arm- 
strong's death,  containing  declarations  of  re- 
lationship to  him  and  were  found  in  his  pos- 
session. The  letters  of  Armstrong  to  Mrs. 
Smith  are  tacit  admissions  that  Louisa  was 
his  sister.  If  it  be  true,  as  argued  by  coun- 
sel on  the  testimony  of  Katherlne  Armstrong, 
a  legitimate  daughter  of  Armstrong's  father, 
that  Adolphus  also  offered  her  financial  aid, 
the  fact  that  he  responded  to  the  calls  for 
support  of  his  '^mother"  and  *'sister",  and 
contributed  largely  to  the  support  of  both 
Louisa  and  Sally,  her  mother,  and  manifested 
great  interest  and  concern  for  their  proper 
care  and  maintenance,  as  shown  by  these  let- 
ters, are  most  significant  facts,  not  standing 
on  the  unsupported  orai  declarations  of  in- 
terested witnesses. 

Lastly  we  have,  supported  by  all  this  doc- 
umentary evidence,  the  testimony  of  Mrs. 
Smith,  as  to  her  visits  to  Armstrong  to  see 
him  in  the  interests  of  his  mother  and  sister, 
and  he  then  gave  her  money  for  their  sup- 
port, and  that  at  other  times  he  sent  her  mon- 
ey for  the  same  purpose,  and  also  to  redeem 
his  mother's  property.  We  have  also  the  pos* 
itlve  evidence  of  some  of  the  defendants,  an- 
cient persons  acquainted  with  the  facts,  that 
Adolphus  was  the  son  of  Sally;  also  of  a 
large  number  of  disinterested  witnesses,  name- 
ly, Margaret  Butcher,  Marshall  Simpson,  Ja- 
cob Alklre,  Noah  Life,  Pascal  P.  Brown,  Bm- 
zy  Fisher,  Hudson  Bailey,  Mary  Brown,  very 
old  people,  who  lived  in  the  same  neighbor- 
hood at  the  time,  who  swear  positively  that 
Adolphus  was  the  son  of  Sally  Butcher ;  that 
during  his  childhood  he  lived  with  the  fam- 
ily at  the  home  of  George  Butcher,  Sally's 


father,  and  called  George's  .wife  ''mammy", 
some  called  hec  *'Polly",  accounting  to  some 
extent  perhaps  for  the  confusion  of  her  name 
by  some  witnesses  with  '*Polly"  the  daughter 
of  Jasper.  Margaret  Butcher,  bom  in  1816^ 
says  that  Polly,  Jasper's  daughter  waited  on 
her  when  she  was  married ;  that  she  was  not 
the  mother  of  Adolphus — was  too  young  for 
that  Emzy  Fisher,  age  89,  well  acquainted 
with  George,  Polly  his  wife,  Sally  his  daugh- 
ter, and  Polly,  daughter  of  Jasper,  says,  that 
there  is  nothing  in  the  claim  that  Polly  was 
the  mother  of  Adolphus,  that  she  knew  he 
was  the  son  of  Sally.  It  is  quite  Impossible 
to  detail  more  of  the  evidence. 

While  some  of  the  plalntifte'  evidence  is  In 
direct  conflict  with  much  of  the  evidence  of 
the  defendants,  yet  it  Is  all  oral,  and  as  we 
view  it,  that  defendants'  is  so  overwhelming 
and  so  preponderating  in  character  that  no 
court  could  allow  a  verdict  for  plaintiffs  to 
stand,  and  our  duty  to  affirm  the  judgment 
below  seems  altogether  plain,  and  this  will 
be  our  judgment 

ROBINSON,  J.,  absent 


(«7  W.  Va.  2TO) 
HASSON  V.  CITY  OF  CHESTER. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  22,  1910.) 

(Byllahus  hy  the  Court.) 

1..  Statutes  (|  236*)— Consteuction— Rem»- 

DIAL  Statutes. 

That  which  Is  plainly  within  the  spirit 
meaning,  and  purpose  of  a  remedial  statute, 
though  not  therein  expressed  in  terms,  is  as 
much  a  part  of  it  as  if  it  were  so  expressed. 

[Ed.    Note.— For   other    cases,    see    Statutes,  • 
Cent.  Dig.  U  317,  324,  325 ;  Dec.  Dig.  |  236.*] 

2.  Statutes  (|  182*)-^onstbuction. 

Of  two  permissible  constructions  of  a  stat- 
ute, one  working  manifest  injustice  and  the  oth- 
er equity  and  fairness,  the  latter  is  to  be  adopted 
upon  the  presumption  that  the  Legislature  did 
not  intend  the  results  flowing  from  the  former. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  t  260 ;  Dec.  Dig.  §  182.*] 

3.  Elections  (|  52*)  —  Commissioners  or 
Election  —  Repeesewtation  of  Parties  — 
CoNSTBUonoN  of  Statute. 

Section  7  of  chapter  3  of  the  Code  of  lOOa 
relating  to  the  appointment  of  commissioners  of 
election,  impliedly  gives  right  of  representation 
to  the  two  leading  political  parties  in  every  elec- 
tion, and  prescribes  a  mode  of  determining  the 
right  of  preference,  giving  it  to  those  whose  can- 
didates received  the  highest  number  of  votes  in 
the  last  preceding  election,  when  there  are  such 
parties. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent.  Dig.  t  46;   Dec.  Dig.  {  52.*] 

4.  Elections  (|  52*)  —  Commissioners  of 
Election— Representation  of  Parties. 

When  none  of  the  parties  participating  in 
any  election  tools  part  as  an  organization  in  the 
last  preceding  election,  the  statutory  rule  for 
determining  right  of  preference  is  inoperative, 
but  the  two  leading  parties  are  nevertheless 
entitled  to  representation,  and  may  demand  the 
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appointment  of  qnalified  perBons  designated  by 
them  for  commissioneiB  and  challengen. 

[Ed.  Note.—For  other  cases,  see  Blectiona, 
Cent.  Dig.  t  46 ;  Dec  Dig.  S  52.*] 

5.  £2legtion8  (f  52*)  —  PoLinoAL  Pabtisb  — 
Position  in  municipai.  Elections. 

A  political  party  or  organization  for  na- 
tional, state,  county,  and  magisterial  district 
elections  is  not  one  tor  the  purposes  of  a  munic- 
ipal election,  unless  the  members  thereof  par- 
ticipate as  such  an  organization  in  the  latter  by 
the  nomination  and  support  of  candidates  there- 
in under  the  party  name. 

[E>1.  Note.— F6r  other  cases,  see  Elections, 
Cent.  Dig.  t  46 ;  Dec  Dig.  |  52.*] 

Mandamus  by  George  A.  Hasson  against 
Frank  G.  Chapman,  mayor  of  the  city  of 
Chester,  and  others.    Writ  granted. 

George  L«.  Bambrick,  Frank  L.  Bradley,  and 
J.  B.  Sommerville,  for  petitioner.  Henry  M. 
Russell,  for  respondents. 

POFFENBARGBR,  J.  For  a  municipal 
election  In  the  city  of  Chester,  Hancock 
county,  the  Republican  voters  nominated  a 
full  set  of  candidates  by  convention.  Anoth- 
er body  of  voters  nominated  a  full  list  of 
candidates  by  a  petition  in  which  their  or- 
ganization was  named  the  Independent  par- 
ty. A  third  body,  calling  themselves  tlie 
Democratic  party,  held  a  meeting  at  which 
they  passed  resolutions  declaring  their  al- 
legiance to  certain  principles,  and  appointed 
a  committee  for  service  in  the  election,  but 
did  not  nominate  any  candidates  to  be  vot- 
ed for  therein.  Each  of  these  organiza- 
tions demanded  representation  in  the  pre- 
cinct boards  of  commissioners  appointed  to 
conduct  the  election,  and  a  challenger  at 
each  precinct  Accordingly  the  respective  com- 
mittees of  the  Independent  and  Democratic 
parties  designated,  for  appointment  by  the 
council  of  the  town,  one  man  for  commission- 
er and  one  for  challenger  at  each  precinct 
The  Republican  committee  also  made  recom- 
mendations; and  the  council,  deeming  the  In- 
dependent party  not  entitled  to  representa- 
tion because  it  was  a  new  party,  refused  to 
appoint  the  men  named  by  its  committee,  and 
appointed  those  designated  by  the  Republican 
and  Democratic  committees.  Thereupon  Geo. 
A.  Hasson,  the  candidate  nominated  for  ma- 
yor by  the  Independent  party,  applied  to  this 
court  for  a  peremptory  writ  of  mandamus 
to  compel  the  council  to  appoint,  as  commis- 
sioners and  challengers,  the  persons  named 
for  said  positions  by  the  executive  commit- 
tee of  his  party.  . 

Section  7  of  chapter  3  of  the  Code  of  1906, 
relating  to  general  elections,  as  modified  by 
section  85  of  said  chapter,  adopting  it  for 
the  purposes  of  municipal  elections,  governs 
the  appointment  of  commissioners.  As  so 
modified,  said  section  requires  the  council  to 
appoint  three  qualified  voters  as  commis- 
sioners of  election  for  each  precinct  in  the 
city  or  town.  The  persons  so  appointed  must 
be  of  good  standing  and  character,  and  not 


addicted  to  drunkenness.  These  provisions 
are  followed  by  this  clause:  **They  shall  be 
selected  from  the  two  political  parties  which 
at  the  last  preceding  election  cast  the  high- 
est number  of  votes,  *  *  •  and  not  more 
than  two  of  them  shall  belong  to  the  same 
political  party."  It  is  then  provided  that  if 
the  executive  committee  of  either  party  from 
which  such  commissioners  are  to  be  selected 
or  appointed  shall  present  a  writing  signed 
by  them  or  their  chairmen,  requesting  the 
appointment  of  a  qualified  voter  of  their  po- 
litical party,  it  shall  be  the  duty  of  the  coun- 
cil to  appoint  such  person.  As  to  challengers 
the  statute,  as  applied  to  municipal  corpora- 
tions, requires  the  council  to  appoint  mem- 
bers of  the  two  leading  parties  upon  the 
nomination  of  the  chairmen  of  their  commit- 

Though  a  great  many  previous  elections 
have  been  held  In  the  ci^  of  Chester,  no  reg- 
ularly organized  political  parties  ever  imr- 
ticipated  therein  as  such.  In  other  words,  no 
party  candidates  were  ever  nominated  for 
such  elections.  For  general  political  pur- 
poses, the  voters  have  been  divided  between 
the  two  great  political  organizations.  Repub- 
lican and  Democratic,  but  they  have  never 
participated  in  these  municipal  elections  as 
such,  nor  otherwise  than  as  citizens.  This 
is  an  established  fact  In  the  case,  In  ylew  of 
which  it  Is  clear  that  all  three  of  these  par- 
ties, the  Republican,  Democratic,  and  Inde- 
pendent, are  new  parties  for  the  purposes  of 
the  election.  The  council  in  maldng  its  ap- 
pointments must  have  determined  the  status 
of  the  Republican  and  Democratic  parties  by 
votes  cast  for  their  candidates  in  prior  mag- 
isterial district,  county,  state,  and  national 
elections,  since  it  regarded  them  as  parties 
having  received  the  highest  number  of  votes 
In  the  last  preceding  election.  This  is  not 
the  test  for  municipal  elections.  Section  85 
of  chapter  3  of  the  Code  of  1906  expressly 
rejects  it  by  recognition  of  the  well-known 
fact  that  the  regular  political  parties  do  not 
always  participate  as  such  in  municipal  elec- 
tions. It  says:  "The  rights  of  designation  of 
election  officers  by  political  parties  shall  be 
exercised  by  the  chairman  of  committees  of 
such  parties  in  the  municipality,  if  such  there 
be."  This  necessarily  negatives  the  idea  of 
recognition  for  municipal  elections  of  the 
general  political  parties;  but  terms  of  nega- 
tion are  not  necessary,  for  the  elections  are 
separate  and  distinct  in  nature.  It  is  es- 
sential to  the  recognition  of  parties  in  such 
elections  that  they  organize  for,  and  partici- 
pate in,  them,  as  such,  and,  when  they  have 
done  that,  their  status  must  be  determined 
by  the  votes  cast  for  their  candidates  in  the 
last  preceding  municipal  election.  From  this 
conclusion  It  follows  that  none  of  these  polit- 
ical parties  had  any  record  In  the  last  preced- 
ing municipal  election,  entitling  them  to  pref- 
erence in  the  selection  of  election  commis- 
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Bloners  and  diallengers.  They  are  an  new 
parties  for  the  purposes  of  this  election. 

The  council  fell  into  another  error  in  con- 
sidering the  Democratic  organization  as  a 
party  at  alL  It  had  not  nominated  any  can- 
didates. Neither  its  members  nor  any  other 
Yoters  conld  vote  for  anybody  in  the  election 
as  a  Democrat  Nobody  was  running  or  so- 
liciting votes  as  a  Democratic  nominee.  The 
record  before  the  council  disclosed  only  two 
sets  of  candidates,  Republican  and  Independ- 
ent, between  whom  and  their  associates  the 
contest  was  to  occur  and  be  fought  out  The 
gentlemen  who  affiliate  with  the  Democratic 
party  in  general  politics  were  not  maintaining 
such  affiliation  in  the  municipal  contest 
They  necessarily  Intended  to  vote  as  Repub- 
licans and  Independents.  Nominated  candi- 
dates are  the  leaders  and  representatives  of 
organizations.  They  are  essential  to  organ- 
ized participation  in  an  election.  A  party 
not  so  represented  is  not  participating  as  an 
organization  at  all.  The  whole  system  of 
statutory  regulation  is  founded  upon  the  as- 
sumption of  such  representation.  Party  or- 
ganization for  an  election  begins  with  the 
nomination  of  candidates  by  convention,  pri- 
mary election,  or  petition. 

In  view  of  this  situation,  what  was  the 
duty  of  the  council?  If  the  mere  letter  of 
the  statute  is  to  be  regarded,  neither  of  the 
two  parties  having  candidates  in  the  field 
was  entitled  to  representation,  for  neither  of 
them  had  made  any  record  of  votes  cast  for 
its  candidates  In  the  last  preceding  election. 
Did  this  circumstance  confer  upon  the  coun- 
cil discretion  to  ignore  the  recommendation, 
made  by  all  the  committees,  and  appoint  men 
of  its  own  selection  for  commissioners  and 
challengers?  There  is  no  express  direction 
as  to  what  its  duty  is  under  such  circum- 
stances. As  that  duty  is  not  found  In  the 
letter  of  the  statute,  it  must  be  disclosed  by 
its  spirit  or  not  at  all.  Does  it  confer  upon 
the  leading  parties  right  to  representation  in 
the  election  boards  in  all  elections,  when 
there  are  such  parties,  or  does  it  give  it 
only  when  the  existence  of  such  parties  is 
shown  by  the  record  of  the  last  preceding 
election?  Fairly  construed,  we  think  it  im- 
pliedly adopts  the  principle  of  such  repre- 
sentation in  all  elections  In  which  political 
parties  or  organizations  participate.  It  does 
not  say  in  express  terms  the  right  of  repre- 
sentation shall  exist  in  any  election,  but,  on 
the  assumption  that  it  does  exist,  it  prescribes 
a  method  for  determining  the  right  of  prefer- 
ence. Having  impliedly  recognized  the  right 
of  representation,  it  does  not  limit  it  No- 
where does  It  say  the  leading  parties  shall 
not  have  representation.  Nowhere  does  it 
say,  in  express  terms,  they  shall  have  it  But 
that  they  do  have  it  is  assumed  by  the  pre- 
scription of  a  method  of  determining  the 
right  of  preference.  By  this  provision  it  is 
impliedly  given,  and,  being  given,  it  is  not 
limited  or  restricted.  Given  In  general  elec- 
tions and  not  denied  in  municipal  elections 


given,  when  there  are  leading  parties  as 
shown  by  preceding  elections,  and  not  de- 
nied, when  there  are  leading  parties,  but  not 
shown  to  be  such  by  the  preceding  election, 
it  must  be  assumed  the  Legislature  intended 
it  for  all  elections.  The  plain  purpose  of 
the  statute  is  to  give  representation  to  the 
leading  parties  in  the  interest  of  fairness 
and  honesty  in  elections.  Prima  facie  right, 
shown  by  the  face  of  election  returns,  is  sub- 
stantial and  important  Knowledge  of  what 
occurs  in  the  election  rooms  Is  essential  to 
the  ascertainment  of  both  the  prima  fade 
and  ultimate  rights  of  candidates.  Represen- 
tation of  the  leading  parties,  having  candi- 
dates in  the  field,  is  promotive  and  protective 
of  both  of  these  Important  rights.  It  Is  im- 
pliedly given  by  the  statute,  and  not  express- 
ly limited,  as  we  have  seen.  The  rule  of  lib- 
eral construction  applies,  since  the  statute  is 
remedial,  and  not  penal.  **A  thing  within  the 
intention  of  the  makers  of  the  statute  is  as 
much  within  the  statute  as  if  it  were  within 
the  letter."  Stowel  v.  Zouch,  1  Plowd,  366. 
See,  also.  United  States  v.  Freeman,  3  How. 
565,  11  L.  Ed.  724 ;  United  States  v.  Babbitt 
1  Black.  55,  17  L.  Ed.  94;  State  v.  Harden, 
62  W.  Va.  313,  345,  58  S.  E.  715,  60  S.  E. 
S94;  Layne  v.  Railway  Co.  (decided  at  the 
last  term  of  this  court)  67  S.  E.  1103;  De- 
laplane  v.  Crenshaw,  15  Grat.  (Va.)  457; 
Postmaster  Gen.  v.  Early,  12  Wheat  136,  6 
L.  Ed.  577.  This  rule  of  construction  was 
applied,  in  Layne  v.  Railway  Co.,  under  cir- 
cumstances and  conditions  very  similar  to 
those  found  here. 

This  construction  makes  the  statute  oper- 
ate equitably  and  justly.  That  contended  for 
by  the  defendants  would  make  It  work  Injus- 
tice and  oppression.  With  a  partisan  council 
or  county  court  and  two  hostile  committees  * 
of  parties  without  candidates  In  the  election, 
the  real  contestants  could  be  denied  all  rep- 
resentation in  the  election  rooms  and  all 
knowledge  of  transactions,  occurring  there- 
in, however  irregular,  illegal,  or  even  fraudu- 
lent A  construction,  making  such  results 
possible,  should  never  be  adopted,  if  the  terms 
of  the  statute,  viewed  in  the  light  of  its  pur- 
pose and  spirit  will  permit  any  other  pro- 
ductive of  fair  and  just  results.  Dickey  v. 
Smith,  42  W.  Va.  805;  26  S.  E.  373;  Old 
Dominion,  etc.,  Ass'n  v.  Sobn,  54  W.  Va. 
101,  46  S.  E.  222;  Immigration  Society  v. 
Ck)mmonwealth,  103  Va.  46,  48  S.  E.  509. 

Agreeably  to  these  views,  principles,  and 
conclusions,  we  have  held  the  Democratic 
committee  not  entitled  to  designate  persons  for 
commissioners  and  challengers,  and  awarded 
the  writ  prayed  for,  commanding  the  coun- 
cil to  appoint  the  persons  designated  for 
commissioners  and  challengers  by  the  com- 
mittee of  the  Independent  party. 

Note  by  WILLIAMS,  J.  I  concur  in  the 
granting  of  the  writ  of  mandamus  in  this 
case  and  in  the  conclusion  reached  by  Judge 
POFFENBARGER  in  his  opinion,  but  I  do 
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not  altogether  agree  with  the  construction 
which  he  glyes  to  section  7  of  the  election 
law.  I  agree  that  the  purpose  of  the  statute 
Is  to  provide  that  the  two  leading  political 
parties  shall  have  representation  on  the 
boards  of  election  commissioners  at  the  var- 
ious voting  precincts  as  a  means  of  Insuring 
fair  elections.  But  at  the  same  time  the 
statute  prescribes  a  rule  for  ascertaining 
which  are  the  two  leading  political  parties. 
They  are  the  ones  which  cast  the  highest 
vote  In  the  last  preceding  election.  This  rule 
for  ascertaining  the  two  leading  parties  I  be- 
lieve to  be  mandatory.  The  statute  has  a 
two-fold  purpose:  (1)  To  give  representa- 
tion to  the  two  leading  political  parties;  and 
(2)  to  provide  a  manner  of  selecting  election 
commissioners  that  will  be  sufficiently  cer- 
tain and  definite  to  avoid  confusion  and  con- 
troversy on  the  eve  of  an  election.  The  only 
practical  way  of  determining  what  political 
parties  are  the  leading  ones  Is  by  the  vote  of 
the  last  preceding  election.  Section  85  makes 
the  provisions  of  section  7  apply  to  munici- 
pal elections,  and,  In  applying  the  rule  to 
municipal  elections,  the  two  sections  must  be 
read  together.  In  order  to  make  the  two  sec- 
tions harmonize,  and  preserve  the  spirit  of 
section  7f  In  municipal  elections,  the  munici- 
pality must  be  regarded  as  the  voting  unit, 
instead  of  the  magisterial  district,  and  the 
political  parties  that  participated  as  such  in 
the  last  municipal  election  must  be  regarded 
as  the  political  parties  meant  by  the  act 
when  construing  it  In  relation  to  municipal 
elections,  and  not  the  leading  political  par- 
ties that  participated  In  the  last  general  elec- 
tion, unless  they  also  participated  as  such  in 
the  last  municipal  election.  I  can  best  illus- 
trate my  view  of  the  statute  by  giving  a  con- 
crete example.  Suppose  in  the  last  munici- 
pal, election  there  were  three  political  parties 
contesting  for  the  municipal  offices,  known 
as  the  Democratic  party,  the  People's  Party, 
and  the  Independent  party,  and  that  the 
Democratic  party  and  the  People's  Party  were 
the  two  that  cast  the  highest  vote.  Suppose, 
again,  that  in  the  next  succeeding  election 
the  People's  Party  and  the  Independent  par- 
ty nominate  candidates,  and  the  Democratic 
party,  as  such,  makes  no  nomination,  under 
these  conditions  the  People's  Party  and  the 
Democratic  party  would  have  the  right  to 
nominate  election  commissioners,  notwith- 
standing the  Democratic  party,  as  such,  had 
no  candidates  in  the  field,  and,  if  these  two 
political  parties  failed  to  make  nominations, 
then  the  city  council  would  have  to  select 
the  election  commissioners  from  among  the 
members  of  those  two  parties,  regardless  of 
the  question  whether  or  not  they  had  nom- 
inated candidates  to  be  voted  for  In  the  elec- 
tion about  to  be  held.  It  seems  to  me  that 
any  other  interpretation  of  the  statute  might 
lead  to  much  confusion.  As  an  Instance  of 
possible  confusion,  suppose,  in  the  case  last 


given,  that  an  entirely  new  party,  known  for 
Instance  as  the  Civic  League  party,  should 
nominate  candidates  and  should  demand  rec- 
ognition on  the  boards  of  election  commis- 
sioners, claiming  to  be  one  of  the  two  lead- 
ing parties,  and  that  the  People's  Party  and 
Independent  party  also  have  candidates  in 
the  field,  both  claiming  the  right  to  nominate 
election  commissioners  on  the  ground  that 
they  are  the  leading  political  parties.  In  such 
case,  if  the  construction  given  to  the  statute 
by  Judge  POFFENBABOER  Is  correct,  there 
is  no  means  of  determining  which  party  is 
entitled  to  name  election  commissioners,  be- 
cause the  Civic  League  party  did  not  partici- 
pate In  the  preceding  election  and  the  Inde- 
pendent party,  as  shown  by  the  last  preced- 
ing election,  was  only  third  In  point  of  num- 
ber of  votes  cast  In  this  supposed  case  I 
think  it  is  clear  that  the  law  intends  the  elec- 
tion commissioners  to  be  selected  from  the 
Democratic  party  and  the  People's  Party, 
notwitlistanding  the  Democratic  party,  as 
such,  has  no  candidates  In  the  field  to  be 
voted  for. 

But  In  the  case  decided  by  us  the  Demo- 
cratic party,  as  such,  had  not  participated  In 
the  last  municipal  election  held  in  the  city 
of  Chester,  and  therefore  clearly  had  no  tight 
to  name  the  election  commissioners;  neither 
did  It  appear  what  political  parties  partici- 
pated, as  such,  in  the  last  municipal  election, 
but  it  did  appear  that  the  Republican  party 
and  the  Independent  party  were  the  only  po- 
litical parties  opposing  in  the  election  then 
about  to  be  held;  hence  they  were  necessari- 
ly the  two  leading  parties,  and  the  ones  en- 
titled to  nominate  the  election  commission- 
ers, within  the  intendment  of  the  statute.  I 
also  agree  that  the  points  of  the  syllabus  cor- 
rectly express  the  law,  but  to  be  interpreted 
according  to  the  views  herein  expressed  and 
not  according  to  those  caressed  in  the  opin- 
ion of  Judge  POFFBNBARGEIL 

BRANNON  AND  MILLER,  JJ.,  concur  with 
me  in  this  opinion. 

(85  S.  a  472) 

AUSTIN  et  aL  v.  HUNTER.     SAME  t. 
WOODS.    SAME  V.  TODD  et  al. 

(Supreme  Court  of  South  Carolina.     April  S, 

1910.) 

1.  Debds    (t    312&*)~ESTATE8    Cbbatbu— LiFI 
Estate. 

A  deed  which  contained  no  babeDdam 
clause,  and  in  which  the  word  '^heirs"  was  omit- 
ted from  the  granting  clause,  and  used  only  in 
the  warranty,  conveyed  only  a  life  estate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §S  360-366 ;   Dea  Dig.  ft  129.*1 

2.  Appeal  and  Ebbob  (§  1061*)  —  Review — 
Habmless  Ebbob—Dibection  of  Veboict. 

Plaintiffs  claimed  under  a  deed  which  in 
law  conveyed  but  &  H'e  estate.  Defendants  set 
up  an  eqai table  defense  of  mistake,  and  asked 
for  reformation  of  the  deed,  and  the  cause  went 
to  trial  before  a  jnry  without  any  formal  sep- 
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aration  on  the  legal  and  eQuitable  issnefl,  and  the 
court  directed  verdict  for  defendants,  afterwards 
filing  a  decree  sustaining  the  equitable  defense 
and  ordering  reformation  of  the  deed.  Held, 
that  if  the  jury  trial  be  regarded  a^B  of  the  legal 
iaaues,  and  not  of  the  equitable,  so  that  the  court 
erred  in  directing  a  Terdict  against  plaintiffs' 
legal  title  as  shown  by  the  deed  as  a  matter  of 
law,  the  error  was  harmless,  if  the  decree  sus- 
taining the  equitable  defense  was  sustained  by 
the  evidence. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ^  4211 ;    Dec  Dig.  §  1061.*] 

8.  Deeds  (§  95*>-Estate8  Gbsatei>— Mistake 
—Intent. 

Where  a  deed  contained  no  habendum 
clause,  and  the  word  '*heirs**  was  omitted  from 
the  .granting  clause  and  used  only  in  the  war- 
ranty, its  use  there,  while  not  enlarging  the 
estate  granted,  was,  in  connection  with  evidence 
of  intention  bv  the  p^antor  to  convey  a  fee,  a 
eircumstanoe  indicatmff  that  its  omission  from 
other  portions  of  the  deed  wa«  inadvertence  or 
mistake. 

fEd.  Note.~For  other  cases,  see  Deeds,  Cent. 
Dig.  St  241-254 ;   Dec.  Dig.  t  95.*] 

Appeal  ftom  Common  Pleas  Circuit  Coart 
of  Greenyllle  County;  C.  C.  Featherstone, 
Special  Judge. 

Actions  by  W.  N.  Austin  and  others 
against  F.  D.  Hunter,  T.  D.  Woods,  H.  Ar- 
thur Todd,  and  others.  From  Judgments 
for  defendants,  plaintiffs  appeal.     Affirmed. 

A.  Blythe,  for  appellants.  Haynsworth, 
Patterson. &  Blythe,  for  respondents. 

WOODS,  J.  The  plaintiffs,  as  heirs  at 
law  of  Sallle  B.  Austin,  brought  these  three 
actions  against  the  several  defendants  to  re- 
cover possession  of  the  tract  of  land  de- 
scribed In  the  complaints.  The  three  cases 
depend  on  the  same  facts  and  principles  of 
law,  and  were  tried  together  in  the  circuit 
court  and  In  this  court  The  defendants 
claim  from  Sallle  E.  Austin,  who  conveyed 
the  land  In  dispute  to  J.  Harrison  Boyd, 
from  whom  they  derive  title  by  successive 
conveyances.  In  the  answers  It  Is  admitted 
that  the  deed  from,  Sallle  E.  Austin  to  J. 
Harrison  Boyd  contained  no  habendum 
clause,  and  that  the  word  ''heirs"  was  omit- 
ted from  the  granting  clause  and  used  only 
In  the  warranty.  Conceding  that  at  law 
such  a  deed  conveyed  only  a  life  estate,  the 
defendants  set  up  as  an  affirmative  equita- 
ble defense  that  full  and  adequate  consid- 
eration for  a  fee-simple  title  was  paid  to 
Sallle  E.  Austin  by  J.  Harrison  Boyd,  and 
**that  In  the  drafting  of  said  deed  a  mistake 
was  made,  In  that  the  habendum  was  omit- 
ted from 'the  said  deed,  so  that  the  same 
contained  no  limitation  to  the  heirs  of  J. 
Harrison  Boyd."  On  this  allegation  the  de- 
fendants asked  that  the  deed  be  so  reformed 
that  It  shall  operate  as  a  conveyance  In  fee. 
The  cause  went  to  trial  before  a  Jury  with- 
out any  formal  separation  of  the  legal  and 
equitable  Issues.  At  the  close  of  the  testi- 
mony, the  circuit  Judge  refused  to  Instruct 
the  Jury  to  find  for  the  plaintiffs,  and,  on 


the  contrary,  directed  a  verdict  for  the  de- 
fendants. Thereafter  a  decree  was  filed 
sustaining  the  equitable  defense  and  order- 
ing reformation  of  the  deed  of  Sallle  E.  Aus- 
tin, as  asked  for  by  defendants. 

If  the  Jury  trial  be  regarded  as  a  trial  of 
the  legal  Issue  of  title,  and  not  of  the  equi- 
table Issue  of  mistake,  then  the  court  was 
In  error  In  directing  a  verdict  in  favor  of 
the  defendants;  for  In  law  the  deed  from 
Sallle  E.  Austin  conveyed  only  a  life  es- 
tate, and  on  her  death  the  plaintiffs  as  her 
heirs  at  law  held  the  legal  title.  McMlchael 
V.  McMlchael,  51  S.  C.  555,  29  S.  E.  403; 
Sullivan  V.  Mopre,  84  S.  C.  42G,  65  S.  E.  108, 
66  S.  E.  561.  But,  if  buch  instruction  was 
erroneous,  the  error  could  not  .affect  the  re- 
sult; for,  assuming  that  the  plaintiff  was 
entitled  to  the  verdict  on  the  legal  issue, 
such  verdict  would  have  been  of  no  sub- 
stantial value,  because  it  would  have  been 
rendered  nugatory  by  the  decree  of  the 
court  on  the  equitable  issue  that  the  defend- 
ants were  entitled  to  have  the  deed  reform- 
ed Into  a  conveyance  of  the  fee-simple  ti- 
tle. '  The  only  practical  question,  therefore, 
involved  in  the  appeal.  Is  whether  the  decree 
ordering  a  reformation  was  sustained  by 
the  evldenca 

The  evidence  was  very  strong  to  the  effect 
that  the  consideration  of  the  deed  from  Miss 
Austin  to  Boyd  was  the  full  value  of  a  fee- 
simple  title;  that.  In  the  negotiations  and 
at  the  time  the  deed  was  made,  nothing  was 
said  by  either  party  indicating  an  Intention 
to  convey  or  to  purchase  a  life  estate;  and 
that  the  grantor  indicated  by  her  conduct 
and  conversation  an  intention  to  convey  the 
land  without  thought  of  reservation  or  re- 
version. The  plaintiff  offered  no  evidence 
to  the  contrary.  The  warranty  clause  could 
not,  of  course,  have  the  effect  of  enlarging 
the  estate  granted,  but  the  fact  that  the 
grantor  expressed  the  intention  to  warrant 
the  title  to  the  grantee  and  his  heirs  is  it- 
self a  circumstance  indicating  that  the  omis- 
sion of  the  word  "heirs"  from  other  portions 
of  the  deed  was  due  to  Inadvertence  or  mis- 
take. 

Under  such  clear  and  uncontradicted  proof 
of  mistake,  a  decree  for  reformation  was  in- 
evitable. Johnson  v.  Gilbert,  13  Rich.  Eq. 
42;  Brock  v.  O'Dell,  44  S.  O.  22,  21  S.  E. 
976;  Hutchison  v.  Fuller,  67  S.  O.  280,  45 
S.  E.  164. 

The  Judg;ment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  afflinned 


(85  8.  C.  475) 
HALL  V.  HALL  et  al. 

(Supreme  Court  of  South  Carolina.     April  8, 

1910.) 

Wnxs   (§   602*)  —  Construction  —  Estate 
Created—Fee  Simple, 

At   the  death  of  testator's  wife,   the  will 
gave  to  one  son  a  certain  tract,  and  also  after 
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her  death  devised  to  son  J.  and  his  heirs  the 
balance  of  the  land  of  which  testator  might  die 
seised  or  possessed,  and,  if  either  or  both  of  said 
sons  died  leaving  no  children,  provided  that  the 
land  devised  should  be  equally  divided  between 
testator's  children  then  living,  the  children  of 
any  deceased  child  to  take  such  child's  share. 
Held,  that  J.  took  a  fee  simple  in  the  remainder, 
defeasible  upon  his  death  without  leaving  issue, 
and  not  a  fee  conditional,  so  that  his  widow 
would  inherit  as  an  heir  upon  his  death  leaving 
Issue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  t  1354 ;   Dec.  Dig.  «  602.*1 

Apfpeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;    Rpbt  Aldrich,  Judge. 

Action  by  Cora  T.  Hall,  in  her  own  right 
and  as  guardian  ad.  litem,  against  Carl  M. 
Hall  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Martin  &  Earle,  for  appellants.  Bonham, 
Watkins  &,  Allen,  for  respondent 

WOODS,  J.  The  wUl  of  A.  Jackson  Hall, 
who  died  in  1892,  contained  the  following 
clause:  "At,  or  after  the  death  of  my  be- 
loved wife,  I  give  and  devise  unto  my  belov- 
ed son  T.  D.  Hall,  and  his  heirs  fifty-five 
acres  (55),  more  or  less,  of  land  to  be  run  off 
hi  a  tract  broadside  next  to  the  lands  of  J. 
B.  Leverett,  also  some  three  (3)  acres,  more 
or  less  woodland  on  west  side  of  road  leading 
to  Crossroads  Church,  said  land  soon  to  be 
run  off  all  that  is  in  certain  bounds,  all  this 
land  Is  of  the  Ransom  tract,  and  I  also  after 
her  death  give  and  devise  to  my  other  belov- 
ed son  John  M.  Hall  and  his  heirs  the  bal- 
ance land  and  houses  of  which  I  may  die 
seised  or  possessed  of.  And  if  either  or  both 
of  my  said  sons  die  leaving  no  children 
I  desire  that  said  land  herein  devised  shall 
fall  back  to  my  estate  and  be  equally  divid- 
ed between  such  of  my  children  as  may  be 
then  living  and  the  children  of  any  that  may 
be  dead;  the  children  of  a  deceased  son  or 
daughter  taking  among  themselves  the  amount 
that  would  have  fallen  to  their  parent  if 
living." 

John  M.  Hall  died  Intestate  during  the  life 
of  the  widow  of  testator,  leaving  as  his  heirs 
his  wife,  Cora  T.  Hall,  and  his  infant  chil- 
dren, Carl  M.  Hall,  Pearl  E.  Hall,  and  J.  B. 
Hall.  Cora  T.  Hall  in  her  own  right  and  as 
guardian  ad  litem  of  her  infant  child,  J.  B. 
Hall,  brought  this  action  against  Carl  M. 
Hall  and  Pearl  E.  Hall,  children  of  a  former 
marriage,  for  the  portion  of  the  land  devised 
to  John  M.  Hall  by  the  clause  of  the  will 
above  quoted.  The  question  on  which  the 
case  depends  is:  Did  John  M.  Hall  take  un- 
der the  will  a  fee  simple,  defeasible  on  his 
death  without  leaving  children,  or  a  fee  con- 
ditional, which  on  his  death  without  aliena- 
tion passed  to  his  children?  If  he  took  a  fee 
defeasible,  then  on  his  death,  leaving  issue, 
his  estate  became  an  absolute  fee  simple,  and 
the  plaintiff  his  widow  would  inherit  as  an 
heir.    If  he  took  a  fee  conditional,  then  the 


children  would  take  per  formam  doni,  to  the 
exclusion  of  the  widow. 

The  circuit  judge  thus  stated  his  reason- 
ing and  conclusion:  **The  estate  devised  is 
a  life  estate  to  Mary  Jane  Hall,  widow  of  the 
testator.  In  the  whole  of  the  land  and  per- 
sonal property  embraced  in  the  will,  and  the 
remainder  in  the  land  devised  to  John  M. 
Hall  vested  in  him  a  fee  simple,  an  estate 
to  one  and  his  heirs  is  a  fee-simple  estate. 
1  Chitty's  Blackstone,  book  2,  p.  105.  The  con- 
tention of  the  defendants  is  that  in  this  will 
the  term  'heirs'  is  synonymous  with  and 
used  In  the  sense  of  'children.'  'Heirs  may 
be  construed  to  mean  children,  but  only  when 
the  context  demands  it.*  Hayne  v.  Irvine,  25 
S.  C.  280 ;  Archer  v.  Ellison,  28  S.  a  238,  5 
S.  E.  713.  The  burden  of  showing  that  the 
term  'heirs'  was  not  used  in  its  primary 
sense  rests  upon  those  so  claiming.  Seabrook 
V.  Seabrook,  McMul.  Eq.  201;  Evans  v.  God- 
bold,  6  Rich.  E^.  26.  In  the  case  under  con- 
sideration, the  two  terms  'heirs*  and  'chil- 
dren* are  not  used  interchangeably  and  in 
the  same  sense.  When  the  testator  meant 
'heirs.*  he  said  'heirs,'  and,  when  he  meant 
'children,'  he  said  'children.'  •  It  may  have 
been  Interesting  to  discuss  the  terms  of  this 
devise  If  John  iM.  Hall  had  died  without 
leaving  children,  but,  Inasmuch  as  he  died 
leaving  children,  the  event  upon  which  the 
land  was  to  revert  to  the  estate  of  the  testa- 
tor has  not  happened,  and  cannot  happen* 
The  utmost  effect  that  the  provision  in  the  sec- 
ond clause  above  quoted  could  have  had  would 
have  been  to  convert  the  fee-simple  title  vest- 
ed in  the  first  instance  into  a  fee  defeasible 
upon  his  dying  without  leaving  children,  but, 
inasmuch  as  this  did  not  occur,  there  Is  noth- 
ing to  disturb  the  absolute  estate  of  John 
M.  Hall  in  the  laud  in  question." 

Counsel  for  appellant  has  submitted  an 
elaborate  argument  in  the  effort  to  sustain 
the  position  that  the  words  "his  heirs"  in  the 
devise  to  "John  M.  Hall  and  his  heirs"  should 
be  construed  to  mean  heirs  of  his  body,  and 
that  he  took  a  fee  conditional,  and  not  a  fee 
simple,  defeasible  on  his  death  leaving  no 
children.  We  think,  however,  that  the  point 
has  been  so  often  considered  and  settled  in 
accordance  with  the  conclusion  of  the  circuit 
court  that  any  extended  discussion  or  even 
a  restatement  of  the  principles  of  construc- 
tion involved  would  be  fruitless.  In  the  not- 
ed leading  case  of  Carr  v.  Porter,  1  McCord, 
Eq.  60,  the  devise  was:  "The  rest  and  res- 
idue of  my  estate,  both  real  and'  personal, 
to  be  equally  divided  between  my  grandsons 
William  and  Thomas  and  delivered  to  them 
at  the  age  of  twenty-one  years;  but  should 
they  die  leaving  no  lawful  issue,  in  that  case, 
I  give  and  bequeath  the  whole  of  my  estate, 
both  real  and  personal,  to  Richard,"  etc  The 
Court  of  Errors  held  that  Thomas  took  the 
fee  and  his  issue  could  only  take  by  descent 
from  him,  and  not  as  purchasers.    In  Gordon 
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T.  Gordon^  32  S.  O.  563,  11  S.  B.  334,  the  de- 
Tise  was:  *'I  give  and  devise  and  bequeath 
unto  my  two  song,  James  and  Robert  Thom- 
as, all  my  land  and  real  estate,,  to  them  and 
their  heirs;  but  If  either  of  my  said  sons 
should  die  without  Issue  living  at  the  time 
of  his  death,  then  I  give  his  part  of  the  lands 
to  the  survivor;  and  If  the  survivor  should 
die  without  leaving  Issue  at  the  time  of  his 
death,  then  that  I  give  the  same  to  my  other 
children,  subject  to  the  same  limitations  as 
Is  provided  as  to  bequests  to  them  respect- 
ively.** This  language  Is  almost  exactly  the 
same  as  that  in  the  case  now  under  consid- 
eration; and  it  was  held  that  each  of  the 
sons  took  a  fee  simple,  defeasible  on  his 
death  without  leaving  Issue.  It  is  Impossible 
to  distinguish  that  case  from  this,  and  we 
think  It  Is  conclusive.  In  the  cases  below  cit- 
ed and  a  number  of  others  the  same'princlple 
is  applied  and  the  same  result  reached.  Scan- 
Ian  V.  Porter,  1  Bailey,  427 ;  Bedon  v.  Bedon, 
2  Bailey,  231 ;  Manlgault  v.  Holmes,  Bailey, 
Eq.  298;  Cole  v.  Creyon,  1  HUl,  Eq.  311,  26 
Am.  Dec.  208;  Wilson  v.  Freer,  2  Hill,  Eq. 
550;  Lowry  v.  O'Bryan,  4  Rich.  Eq.  262,  57 
Am.  Dec  727;  Rivers  v.  Gregg,  4  Rich.  Eq. 
276;  Shaw  v.  Monefeldt,  6  Rich.  Bq.  240; 
Carson  v.  Kennerly,  8  Rich.  Eq.  250;  Ketch- 
in  V.  Beaty,  5  Rich.  Bq.  83 ;  Shaw  v.  Brwin, 
41  S.  C.  209,  19  S.  B.  499;  Durant  v.  Nash, 
30  S.  C.  ISi,  9  S.  B.  19;  Marshall  v.  Mar- 
shall, 42  S.  C.  436,  20  S.  E.  298. 

The  Judgment  of  this  court  Is  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(85  s.  c.  521) 

D.  P.  O'CONNOR  &  CO.  v.  KEISER. 

(Supreme  Court  of  South  Carolina.     April  14, 

1910.) 

1.  Receivebs  (8  154*)  —  Compensation  —  Ac- 
tions TO  Recover. 

An  attorney  for  plaintiff  and  for  the  re- 
ceiver appointed  for  defendant  was  not  entitled 
to  have  his  fee  for  legal  services  rendered  de- 
fendant,, either  in  the  action  or  otherwise,  al- 
lowed upon  reference  to  fix  his  proper  fees  in 
the  case  for  services  to  plaintiff  and  the  re- 
ceiver; his  right  to  fees  for  services  to  defend- 
ant depending  upon  contract  with  him.  which 
was  only  enforceable  in  a  legal  action  by  jury 
trial. 

[Ed.   Note.—For  other  cases,   see   Receivers, 
Dec.  Dig.  i  154.*] 

2rRErERENCE  (8  48*)— Consent  Order. 

A  consent  order  authorizing  a  master  to 
take  testimony  as  to  what  would  be  a  proper 
fee  for  an  attorney  for  plaintiff  and  for  the  re- 
ceiver appointed  for  defendant  in  the  action  "for 
his  servfees  rendered  in  said  cause'*  did  not  show 
an  intention  to  take  testimony  on  such  refer- 
ence as  to  the  attorney's  services  for  defendant, 
so  as  to  estop  him  from  insisting  that  the  at- 
torney's claim  against  him  for  services  must  be 
determined  in  an  action  at  law,  and  not  on  the 
reference. 

[Ed.   Note.— For  other  cases,   see  Reference, 
Dec.  Dig.  8  48.t] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Abbeville  County;  J.  C.  Klugh,  Judge. 


Action  by  D.  P.  O'Connor  &  Co.  against  BkL 
Kelser,  In  which  a  receiver  was  appointed 
for  defendant.  From  an  order  disallowing 
counsel  fees  for  services  to  defendant,  E.  L. 
Richardson  appeals.    Affirmed. 

Grler  &  Park,  for  appellant  W.  N.  Gray- 
don,  for  respondent 

JONES,  C.  J.  In  this  suit  W.  A.  McCord 
was  appointed  receiver  of  the  assets  of  the 
defendant  Kelser.  The  appellant  was  at- 
torney for  plaintiff  and  certain  other  cred- 
itors Off  Kelser,  was  attorney  for  the  receiver, 
and  also  claims  to  have  rendered  services  as 
attorney  for  Kelser.  W.  N.  Graydon,  Esq., 
then  representing  defendant  Kelser,  on  April 
30,  1909,  gave  E.  L.  Richardson  as  attorney 
for  plaintiff  and  the  receiver  notice  to  dis- 
solve the  receivership,  and  for  an  order  *'to 
take  testimony  as  to  what  will  be  a  proper 
fee  for  the  plaintiff's  attorney  herein,"  and 
on  May  8,  1909,  Judge  Dantzler  signed  a  con* 
sent  order,  among  other  things,  referring  to 
the  master  *^  take  testimony  as  to  what 
will  be  a  proper  fee  for  B.  L.  Richardson, 
Esq.,  for  his  eenrices  rendered  in  the  said 
cause."  The  master  submitted  his  report  with 
the  testimony,  which  included  testimony  as 
to  services  rendered  to  defendant  Kelser. 
The  matter  came  up  before  Judge  Dantzler 
May  22,  1909,  and  upon  objection  being  rais- 
ed by  W.  N.  Graydon,  Esq.,  representing  Rei- 
ser, Judge  Dantzler  held  that  it  was  not 
proper  in  this  proceeding  to  allow  a  fee  to 
E.  L.  Richardson  for  services  rendered  to 
Kelser,  and  ordered  the  master  to  take  tes- 
timony "as  to  what  would  be  a  reasonable 
fee  for  plaintiff's  attorney  herein  for  his 
services  to  the  creditors  and  the  receiver  in 
this  matter  out  of  the  funds  in  the  hands  of 
the  court" 

E.  Ia  Richardson  appeals  from  the  order, 
and  contends  that  he  was  entitled  to  have  a 
proper  fee  fixed  for  all  his  services  in  the 
cause,  including  services  rendered  to  the  de- 
fendant Kelser.  We  find  no  ground  for  re- 
versal in  the  exceptions.  Whatever  services 
were  rendered  by  appellant  In  bringing  into 
court  a  trust  fund  for  creditors  and  in  the 
administration  of  the  same  Is  provided  for 
in  the  order.  Compensation  for  services  ren- 
dered to  defendant,  Kelser,  In  or  out  of  the 
cause  must  depend  upon  contract  between 
the  parties  who  are  sui  Juris.  No  equity  ap- 
pears to  take  the  case  out  of  the  well-settled 
rule  that  such  contracts  must  be  enforced  by 
an  ordinary  action  at  law,  involving  right  of 
trial  by  Jury.  Ex  parte  Fort  36  S.  C.  19, 
15  S.  E.  332;  Wilson  v.  York,  43  S.  C.  299, 
21  S.  E.  82;  Park  v.  Laurens,  68  S.  C.  218, 
46  S.  E.  1012;  Cauthen  v.  Cauthen,  76  S.  C. 
226,  56  S.  B.  978;  Bulst  v.  Williams,  81  S. 
C.  495,  62  S.  E.  859;  Thames  v.  Rouse,  67  S. 
E.  140.  We  find  nothing  in  the  terms  of  the 
consent  order  granted  May  8,   1909,  which 
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would  estop  defendant  Kelser  from  opposing 
adjustment  of  appellant's  claim  against  him 
In  these  proceedings,  as  there  Is  nothing  there- 
in Indicating  Intention  to  take  testimony  as 
to  the  services  of  appellant  to  defendant, 
Kelser.  Can  then  v.  Canthen,  76  S.  C  226,  56 
S.  E.  978. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed* 


(S3  S    C.  620) 

BRIDGES  V.  MILM  MFG.  CO. 

(Supreme  Court  of  South  Carolina.     April  14, 

1910.) 

1.  Justices  of  the  Peace  (§  190*)— Appeal- 
Re  v  ERS  al—Effect. 

Where  a  justice's  judgment  for  plaintiff 
awarding  punitive  damages  was  retersed  on  ap- 
peal, because  tliere  was  no  testimony  on  which 
to  base  an  allowance  of  punitive  damages,  such 
reversal  merely  restored  the  case  to  its  status 
before  trial  in  the  magistrate's  court  for  retrial 
CD  all  the  issues  including  willfulness ;  Supreme 
Court  rule  27  (56  S.  E.  v)  providing  that,  when 
au  appeal  is  sustained  on  the  ground  that  a 
nonsuit  should  have  been  granted,  the  reversal 
shall  have  the  same  effect  as  if  the  nonsuit  had 
been  ordered,  or  a  verdict  directed  under  direc- 
tion of  the  circuit  judge,  being  inapplicable  to 
appeals  from  a  magistrate's  court, 

[Ed.  Note. — For  other  cases,  see  .Justices  of 
the  Peace,  Dec.  Dig.  §  190.*] 

2.  LANDLonn  and  Tenant  r§  ISO*)— Removal 
OP  riousEiiOLD  Goods— ^VirxFUL  Injury. 

That  a  landlord  removed  his  tenant's  house- 
hold goods  from  the  rented  premises  prior  to 
the  date  to  which  rent  had  been  paid  was  evi- 
dence  of   willfulness,    justifying   punitive   dam- 

[Ivl.  Note. — For  other  cnscs,  see  Landlord  and 
Tf  iKinc.  Cent.  Di<r.  §§  T2.V728 :  Dec.  Dig.  §  180.*] 

3.  Trial  (§  33.5*)  —  Verdict  —  Actual  and 
Punitive  Damages. 

A  verdict  was  not  irregular  because  it  made 
separate  findings  as  to  actual  and  punitive  dam- 
ages to  the  causes  being  involved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  788 :   Dec.  Dig.  §  335.*] 

Appeal  from  Ooinniou  Picas  Circuit  Oonrt 
of  Greenville  County ;  S.  W.  G.  Shipp,  Judge. 

Action  by  Martin  B.  Bridges  against  the 
Mills  Mauufacturinij  Company.  From  a 
judgment  of  the  circuit  court,  affirming  a 
magistrate's  Judgment  in  favor  of  plaiutiff, 
defendant  appeals      Affirmed. 

Sirrlne  &  Charles,  for  appellant  Wilton 
H.  Earle,  for  respondent. 

JONES,  C.  J.  The  appeal  is  from  a  Judg- 
ment of  the  circuit  court  affirming  judgment 
of  a  magistrate  court  In  favor  of  plaintiff 
for  .^.j  actunl  damages  and  $25  punitive  dam- 
ages for  alleged  unlawful  removal  of  house- 
hold goods  from  a  room  rented  bj'  plaiutiff 
from  defendant  On  a  former  appeal  from 
the  magistrate  to  the  circuit  court  Judge 
De  Vore  reversed  a  judgment  for  $20  in 
favor  of  plaintiff,  holding  that:  there  was  no 
testimony  upon  which  to  base  punitive  dam- 
ages, and  that  the  magistrate  should  have 
granted   nonsuit  as   to  the  cause  of  action 


based  upon  willfulness,  remanded  the  case 
for  a  new  trial.  On  the  new  trial  by  Jury 
before  him  the  magistrate  heard  the  case 
on  both  causes  of  action,  and  gave  Judg- 
ment for  both  actual  and  punitive  damages, 
holding  that,  while  the  testimony  was  prac- 
tically the  same  as  on  the  former  trial,  he 
was  -  not  bound  by  the  order  of  Judge  De 
Vore  to  eliminate  the  cause  of  action  based 
upon  willfulness,  and  therefore  submitted 
that  question  also  to  the  Jury.  On  appeal 
from  the  Judgment  upon  verdict  in  the  sec- 
ond trial  Judge  Shipp  held  with  the  magis- 
trate that  the  order  of  Judge  De  Vore  did 
not  eliminate  the  question  of  willfulness, 
and  further  held  that  the  fact  that  plaintiff 
had  paid  defendant  rent  up  to  June  15,  1909, 
entitled  him  to  hold  until  that  time,  and 
that  this  fact  was  known  by  defendant  when 
It  removed  his  household  goods  from  the 
premises  on  June  10th.  before  the  expiration 
of  the  tenancy. 

Responding  to  the  questions  raised  by  the 
exceptions  we  hold : 

(1)  That  the  order  of  Judge  De  Vore  did 
not  dismiss  the  cause  of  action  based  upon 
willfulness,  but  granted  a  new  trial,  which 
necessarily  Involved  a  new  trial  upon  all 
the  causes  of  action.  The  legal  effect  of 
the  order  was  merely  to  restore  the  case 
to  its  status  before  the  trial  In  the  magis- 
trate court  Pickett  v.  Railway,  74  S.  C. 
245,  54  S.  E.  375.  The  practice  under  rule 
27  of  this  court  (50  S.  E.  v)  does  not  prevail 
In  api)eals  to  the  circuit  court  from  a  magis- 
trate court. 

(2)  There  was  evidence  of  willfulness,  and 
the  Judgment  of  the  circuit  court  affirming 
the  Judgment  of  the  magistrate  is  conclu- 
sive on  all  Issues  of  fact 

(3)  The  verdict  of  the  Jury  was  not  Ir- 
regular and  invalid  because  It  made  seiv 
arate  findings  as  to  actual  and  punitive 
damages.  It  was  responsive  to  the  two 
causes   of  action  Involved, 

(4)  There  was  testimony  to  support  the 
finding  that  plaintiff  was  owner  of  the  prop- 
erty involved. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 


(8S  8.  C.  486) 
EUREKA  EI/ASTIC  PAINT  CO.  v.  BEN- 
NBTT-HBDGPETH  CO. 

(Supreme  Court  of  South   Carolina.     April  9» 

1910.) 

1.  Sales  (5  435*)  —  Action  for  Price  —  De- 
fenses—Breach  or  Warranty. 

The  defense,  in  an  action  for  price  of  paints 
sold,  that  plaintiff  sold  them  rppresentin,?  and 
warranting  them  to  be  pure  and  of  first  quality, 
and  that  they  were  not  pure,  but  were  adulterat- 
ed and  unsuitable  and  useless  for  the  purpose 
for  which  they  were  bought,  is  one  of  breach 
of  warranty* 

TEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1230-1245 ;    Dec.  Dis-  S  435.*] 
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2.  Evidence  (§  441*)  —  Parol  Bviqewos  — 
Varying  Contract  --  VTerms  and  Condi- 
tions." 

The  words  "terms  and  .conditions"  in  the 
provision  of  an  order  {or  goods,  just  above  the 
buyer's  signature,  tiiat  "no  terms  or  conditions 
are  reco:cnized  ex<'ept  those  expressed  in  this 
order,*'  do  not  so  certniul.v  include  warranties 
as  to  exclude  parol  evidence  of  express  warran- 
ties of  quality. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
I>eo.  Dig.  §  441  ;•   Sales.  Cent.  Dig.  §  721. 

For  othtr  dpfinitions,  see  Words  and  Phrases, 
vol.  8,  p.  0P23:    vol.  8,  p.  7814.] 

3.  Sales  (S  047*)— Action  for  Price— De- 
fenses—Misrepresentations. 

Misrepresentation  by  the  seller,  whether  Id 
fraud  or  mistake,  to  the  buyer  when  ordering 
goods,  as  to  the  quality  thereof,  is  available  as 
a  defense  in  an  action  for  the  price, 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  902-972;    Dec.  Dig.  §  347. ♦] 

4.  Sales  (§  288*)— Warranty— WAiVEft— Ac- 
ceptance. 

A  buyer  of  paints  cannot  be  said  as  matter 
of  law  to  have  accepted  them  as  in  compliance 
with  the  contract  of  sale,  so  as  to  be  deprived  of 
his  defense  of  breach  of  warranty  of  quality, 
by  taking  them  from  the  depot,  and  placing 
them  in  his  warehouse,  there  being  evidence  that 
he  declined  to  accept  them  three  days  after 
their  arrival,  and  the  day  after  he  placed  them 
in  his  warehouse ;  a  buyer  having  a  reasonable 
time  in  which  to  examine  them  before  accept- 
ance, and,  where  their  nature  is  such  that  an 
examination  cannot  be  satisfactorily  made  be- 
fore  taking  possession,  having  a  reasonable  time 
thereafter. 

FBd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  817-823;   Dec.  Dig.  §  288.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;    R.  C.  Watts,  Judge. 

Action  by  the  Eureka  Elastic  Paint  Com- 
pany against  the  Beunett-Hedgpeth  Compa- 
ny. Judgment  for  plaintiff.  Defendant  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

Livingston  &  Muller.  for  appellant  Clark 
&  Clark  and  Newton  &  Owens,  for  respond- 
ent. 


JONES,  C.  J.  This  Is  an  action  on  ac- 
count for  a  lot  of  paints  sold  and  delivered, 
and  the  appeal  is  from  a  judgment  on  verdict 
directed  by  the  court  in  favor  of  plaintiff  for 
$426.56,  the  full  amount  claimed. 

The  plaintiff  corporation  is  a  manufactur- 
er of  paints,  with  its  principal  place  of  busi- 
ness at  Chicago,  111.,  and  the  defendant  cor- 
poration conducts  a  mercantile  business  at 
Clio,  S.  C.  On  February  14,  1906,  defendant 
gave  a  written  order  signed  by  defendant  and 
addressed  to  plaintiff,  requesting  immediate 
shipment  to  defendant  at  Clio,  S.  C,  of  the 
articles  of  paint  mentioned  In  the  order  "at 
prices,  terms  and  conditions  stated,"  terms, 
four  months  or  1  per  cent,  per  month  f.  o.  b. 
at  Chicago,  one-half  frei.cjht  allowed.  The 
order  contained  a  statement  "positively  no 
?oods  consigned."  Then  follows  a  list  of  ar- 
ticles, showint?  the  color  of  paint,  number 
and  si5?e  of  the  cans,  and  describing  the  vari- 


ous classes  or  lots,  as  .Eijireka  house  paint. 
Eureka  floor  pa^t,  shingle  painti  wagon 
paint,  buggy  paint,  and  so  forth.  The  order 
shows  the  name  of  the  salesman  as  Persons, 
and  at  the  foot  Just  above  the  signature  of 
defendai)t  are  these  words :  "We  understood 
that  no  terms  or  conditions .  are  recognized 
only  those  expressed  In  this  order,  and  the 
same  is  not  subject  to  countermand."  The 
order  was  not  signed  by  plaintiff.  This  bill 
amounted  to  $409.09.  On  March  18,  1906, 
there  was  another  order  by  mall  for  paints 
amounting  to  $32.50.  This  order  was  not 
signed  by  any  one  except  Persons,  and  con- 
tained DO  reference  to  terms  and  conditions, 
except  "60  days  2  per  cent  cash  10  days," 
"one-half  freight  allowed."  The  defendant 
alleged  payment  of  freight  as  a  counterclaim, 
and  testified  that  he  paid  $38.45  for  freight 
Hence  we  may  say  In  passing  that,  if  verdict 
should  have  been  directed,  the  amount  should 
not  have  exceeded  $422.37. 

The  motion  to  direct  verdict  for  plaintiff 
was  made  upon  the  ground  that  the  paint  ar- 
rived on  the  22d  or  24th  of  March,  and  that 
defendant  accepted  the  goods  and  made  no 
objection  until  April  14th.  The  court  in 
granting  the  motion  held  that  defendant  ac- 
cepted the  goods  at  the  prices  agreed  on,  that 
the  contract  was  complete  and  in  writing, 
and  defendant's  tender  of  the  goods  was  con- 
ditional. The  defendant  submitted  testimo- 
ny to  the  effect  that  the  goods  arrived  on  the 
24th  of  March,  were  taken  from  the  depot 
on  the  26th  of  March,  and  on  next  day  notice 
was  given  over  long-distance  telephone  to  the 
salesman.  Persons,  that  the  goods  were  not 
as  represented,  and  would  not  be  accepted. 
Persons  testified  that  he  had  telephone  com- 
munication with  defendant  after  the  arrival 
of  the  goods,  but  he  did  not  fix  the  time  nor 
state  the  nature  of  the  communication. 

J.  A.  Bennett,  the  president  and  secretary 
of  defendant  company,  testified  that  plain- 
tiff's salesman  In  the  negotiations  for  sale 
represented  and  guaranteed  the  paint  to  be 
pure  white  lead,  zinc  and  linseed  oil  paint 

G.  C.  Newton  testified  that  he  heard  the 
agent  of  plaintiff  represent  to  Mr.  Bennett 
that  the  paint  was  composed  of  white  lead, 
zinc  and  oil,  and  that  it  would  weigh  as  much 
as  other  standard  paint 

After  waiting  to  hear  further  from  Persons, 
defendant  sent  the  following  letter  to  plain- 
tiff: "April  13,  *06.  Eureka  Elastic  Paint 
Co..  Chicago,  111. — ^Dear  Sirs :  We  had  a  con- 
versation with  your  Mr.  Persons  ten  or  fif- 
teen days  ago  over  long-distance  phone  re- 
garding some  questions  that  have  come  up 
regarding  your  paint,  etc,  and  Mr.  Persons 
said  he  would  come  over  in  a  few  days  and 
straighten  everything  out.  However,  we  have 
heard  nothing  further  from  Mr.  Persons.  We 
understand  Mr.  Porsons  has  been  ill  recent- 
ly but  we  have  waited  for  him  to  come  over 
as  long  as  we  can.     Now  your  Mr.  Persons 
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sold  ns  your  paint,  etc,  and  guaranteed  It  to 
be  title  same  weight,  quality,  and  measure,  as 
Sherwin-Williams,  Patterson  ft  Seargent,  or 
any  of  the  other  high-grade  paints.  We  have 
thoroughly  investigated  your  paint,  and  we 
regret  that  we  have  not  found  it  as  it  was 
represented  to  be.  We  cannot  use  any  of  the 
paint,  and  ask  that  you  advise  disposition  at' 
once.  Under  no  circumstances,  can  we  use  any 
of  the  goods  and  it  will  be  useless  for  you  to 
make  us  any  proposition  to  keep  same.  The 
damage  done  us  has  been  considerable,  but  we 
are  not  going  to  ask  anything  like  full  amount 
We  have  paid  freight  on  your  goods  to  amount 
of  $38.46,  and,  if  you  will  send  us  dieck  for 
that  amount,  we  will  reship  the  goods  per 
your  order.  Awaiting  your  reply,  Tours  truly, 
Bennett-Hedgpeth  Co."  On  April  17,  1906, 
plaintiff  wrote  a  letter  to  defendant,  acknowl- 
edging receipt  of  this  letter,  and,  without 
disputing  what  defendant  alleged  as  to  the  no- 
tice given  to  Persons  and  as  to  the  represen- 
tations made  by  him,  sought  to  convince  de- 
fendant that  the  paints  sold  were  all  right, 
and  suggested  that  defendant  test  the  paint 
by  having  some  prominent  building  thorough- 
ly painted  according  to  directions  by  plaln- 
UfTs  sample  card.  Combating  the  objection 
to  the  weight  of  the  paint,  plaintiff  in  this 
letter  declared:  "Analysis  shows,  however, 
that  most  of  these  heavy  paints  weighing 
anywhere  from  sixteen  to  twenty  pounds  to 
the  gallon  are  composed  very  largely  of  bary- 
tes,  a  cheap  adulterant  possessing  absolute- 
ly no  value  as  a  painting  pigment  Its  spe- 
cific gravity  is  about  the  same  as  white  lead, 
but  it  possesses  no  affinity  for  linseed  oil,  and 
is  without  opacity  or  covering  capacity."  On 
May  3,  1906,  defendant  again  wrote  plaintiff 
for  advice  regarding  the  disposition  of  the 
paint  stating  that,  unless  advised  to  the  con- 
trary, goods  would  be  returned  to  plaintiff 
on  May  15th.  In  this  letter  no  request  was 
made  of  plaintiff  to  send  check  for  the  freight 
before  resbipment;  Plaintiff  replied  to  this 
letter  on  «May  8,  1906,  and  stated  that  they 
regarded  the  paints  as  the  property  of  de- 
fendant absolutely,  and  declined  to  give  any 
instructions  as  to  the  disposition  of  them.  In 
this  letter  plaintiff  again  referred  to  the  ob- 
lection  to  the  paint  on  the  ground  of  weight, 
saying:  ''As  a  matter  of  fact  all  of  the  ex- 
tra heavy  paints  which  we  have  ever  exam- 
ined owed  their  weight  to  good  old  $16.00  per 
ton  barytes.  This  as  you  probably  under- 
stand is  a  mineral  of  about  the  same  specific 
gravity  as  lead,  "but  It  is  very  refractory  so 
that  it  Is  a  difficult  matter  to  grind  it  very 
fine.  Aside  from  this,  it  is  practically  trans- 
parent and  possesses  no  affinity  for  linseed 
oil  which  is  found  in  combinations  of  lead 
and  zinc.  It  is  therefore  practically  worth- 
less as  a  paint  pigment'* 

Defendant  sent  two  cans  of  ttxe  paint  to 
Dr.  Francis  L.  Parker,  Jr.,  for  analysis,  and 
Dr.  Parker  was  examined  on  the  trial,  and 
gave  the  following  as  his  analysis: 


Moisture • 10.82  per  cent 

Mineral  oil  ..••.•••«.. 9.15  per  cent 

Linseed  oil ••.•••••..  .24.34  per  cent 

Zinc  oxide ••.. .30.25  per  cent 

White  lead ....••••..  2.57  per  cent 

Sulphate  of  lead 2.53  per  cent 

Barytes  (barium  sulphate).  •••.  .17.06  per  cent 

Calcium  sulphate 1.25  per  cent 

Calcium  carbonate •  •  •  0.55  per  cent 

Aluminum  silicate 0.35  per  cent 

Silicon  dioxide 0.75  per  cent 

Barium  carbonate - (trace.) 

Capt  H.  G.  La  Motte,  a  contractor  and 
builder  for  20  or  25  years,  having  consider- 
able experience  with  paints,  testified  that  a 
paint  containing  17  per  cent  of  barytes  would 
be  a  cheap  paint  and  that  no  pure  paint  has 
barytes  in  it,  and  that  a  paint  containing  the 
ingredients  of  the  above  analysis  could  not 
be  called  a  pure  white  lead,  zinc,  and  linseed 
oil  paint,  and  that,  if  he  wanted  to  do  a  first- 
class  Job,  he  would  not  use  such  a  paint 

We  think  there  was  error  in  directing  a 
verdict  on  this  testimony.  Defendant's  right 
to  have  the  Jury  pass  upon  the  case  is  not 
to  be  controlled  by  the  law  governing  rescis- 
sion of  contracts,  which  right  of  rescission  ex- 
ists in  three  cases :  (1)  Where  the  right  to  re- 
turn the  property  is  a  part  of  the  original  con- 
tract; (2)  where  there  is  fraud;  (3)  where 
there  has  been  an  entire  failure  of  consid- 
eration, as  declared  In  Kauffman  Milling  Co. 
V.  Stucky,  37  S.  C.  7,  16  S.  E.  192. 

The  question  depends  rather  upon  the  law 
of  warranty  and  the  hearing  of  the  testi- 
mony in  that  view.  The  second  defense  in 
the  answer  was  as  follows: 

**(1)  On  or  about  the  24th  day  of  February, 
A.  D.  1906,  the  plaintiff  sold  to  the  defendant 
certain  paints  and  goods,  being  the  goods 
mentioned  In  the  complaint,  representing  and 
warranting  the  same  to  be  pure  and  of  the 
first  and  best  quality;  that  the  same  were 
and  should  be  free  from  any  adulteration, 
and  suitable  for  all  purposes  of  painting,  and 
that  defendant  then  agreed  to  purchase  said 
paints  and  goods,  trusting  in  the  representa- 
tions and  warranty  of  the  plaintlflT,  all  of 
which  the  plaintiff  well  knew. 

"(2)  That  said  paints  and  goods  were  not 
pure,  but  were  adulterated  and  altogether 
unsuitable  and  useless  for  the  purpose  for 
which  they  were  purchased." 

There  was  testimony  tending  to  establish 
this  defense,  at  least  in  part;  for,  even  if  it 
be  conceded  that  the  testimony  falls  to  show 
that  the  paints  were  worthless,  it  cannot  be 
said  that  the  testimony  falls  absolutely  to 
show  that  the  goods  delivered  were  not  of 
the  weight  and  quality  represented  as  an 
Inducement  of  the  purchase.  The  Jury  should 
have  been  permitted  to  pass  upon  the  ques- 
tion whether  plaintiff  warranted  the  goods 
to  be  of  a  certain  weight  and  quality,  and 
whether  and  to  what  extent,  if  any,  the  goods 
delivered  failed  to  come  up  to  the  representa- 
tion. If  there  had  been  no  testimony  of  an 
express  warranty,  the  law  would  have  im- 
plied a  condition  that  the  articles  were  mer 
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chantable  and  reasonably  fit  for  the  purpose 
for  wlilch  they  were  Intended.  Wells  y. 
Spear,  1  McOord,  421;  Banks  ▼.  Hughes,  1 
McCord,  640;  Wood  v.  Ashe,  3  Strob.  70; 
Trimmier  v.  Thomson,  10  S.  C.  186;  Robson 
▼.  MUler,  12  S.  C.  586,  32  Am.  Rep.  518;  15 
Bncy.  Law  (2d  Ed.)  1231,  and  cases  cited  in 
the  notes.  But  the  defendant  relied  upon 
an  express  oral  warranty.  Testimony  as  to 
this  at  first  rejected  was  finally  admitted, 
and  therefore  it  was  proper  for  the  jury  to 
consider  it  The  written  order  signed  by 
defendant  alone  was  silent  on  the  subject  of 
warranty.  The  words  "terms  and  condi- 
tions" at  the  foot  of  the  order  do  not  so  cer- 
tainly include  "warranties"  as  to  exclude 
parol  testimony  on  the  subject  The  rule  in 
this  state  Is  that,  where  the  writing  does 
not  contain  all  the  terms  of  the  transaction 
between  the  parties,  parol  evidence  which 
does  not  contradict  or  vary  the  writing  may 
be  admissible  to  show  a  contemporaneous  in- 
dependent and  collateral  agreement.  Chem- 
ical Co.  V.  Moore,  61  S.  C.  166,  39  S.  E.  34G; 
Ashe  V.  Railway  Co.,  65  S.  C.  138,  43  S.  E. 
393;  Barle  v.  Owings,  72  S.  C.  362,  51  S.  E. 
980.  Opinion  of  Mr,  Justice  Woods  in  Poster 
Co.  V.  Lick  Springs  Co.,  81  S.  C.  122,  61  S. 
EJ.  3098,  in  which  case  two  members  of  the 
court  concurred  only  in  the  result  of  the 
opinion  by  Chief  Justice  Pope.  This  case  is 
not  like  Coats  &  Sons  v.  Early,  46  S.  C  227, 
24  S.  E.  305,  and  Lumber  Co,  v.  Evans,  69  S. 
C.  93,  48  S.  E.  108,  where  the  excluded  testi- 
mony was  contradictory  of  the  writing. 

Misrepresentation  of  the  plaintiff  in  rela- 
tion to  the  consideration  of  the  contract, 
whether  made  in  fraud  or  mistake,  is  avail- 
able as  a  defense.  Means  v.  Brickell,  2  Hill, 
657.  The  case  of  Burwell  v.  Chapman,  59  S. 
C.  588,  38  S.  E.  225,  recognizes  the  principle 
stated  in  this  language :  "Whether  the  terms 
of  that  paper  (the  order)  constitute  a  con- 
tract or  a  mere  order  for  the  goods  therein 
mentioned,  as  contended  for  by  appellants,  is 
not  in  our  judgment  a  material  inquiry  in 
this  case,  for  even  if  it  be  conceded  that  such 
paper  was  not  in  itself  sufficient  to  consti- 
tute a  contract,  but  was  a  mere  order,  we  do 
not  think  it  can  be  doubted  that  after  it  was 
shown,  as  the  undisputed  testimony  does 
show,  that  the  goods  ordered  in  said  paper 
were  shipped  to  the  defendants  by  the  plain- 
tiff at  Cbappels,  S.  C,  the  point  designated 
in  the  paper,  the  contract  was  complete,  and 
the  defendants  were  bound  to  pay  the  price 
designated  in  the  paper,  unless  the  goods 
shipped  did  not  come  up  to  representations 
made  of  them,"  etc.  The  fact  that  defendant 
took  the  goods  from  the  depot  and  placed 
them  in  its  warehouse  does  not  conclusively 
show  acceptance  of  the  goods  as  in  compli- 
ance with  the  contract.  The  purchaser  has 
a  reasonable  time  in  which  to  examine  goods 
before  acceptance,  and,  where  the  nature  of 
the  shipment  is  such   that  an  examination 


could  not  be  satisfactorily  made  before  tak- 
ing possession,  the  purchaser  Aould  be  al- 
lowed a  reasonable  time  thereafter  in  which 
to  accept  Ancrum  v.  Wehmann,  15  S.  0.  123. 
There  was  some  testimony  that  defendant  de- 
clined to  accept  the  goods  within  three  days 
after  their  arrival  at  Clio,  and  the  day  after 
they  were  taken  from  the  depot  It  was  for 
the  jury  to  say  whether  defendant  had  ac- 
cepted the  goods  as 'in  compliance  with  the 
contract  of  sale. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

(86  S.  G.  479) 
CHARTRAND  v.   SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     April  9, 

1910.) 

1.  Carriers  (i  180*)— Carriaqx  of  Goods— 
Limitation  of  Inability  —  Connegtino 
Carriers 

Civ.  Code  1902,  {  2176,  providing  thet.  in 
case  of  loss  of  goods  delivered  to  a  railroad,  the 
initial  corporation  may  discharge  itself  from 
liability  by  producing  a  receipt  m  writing  for 
the  article  from  tlie  corporation  to  whom  it  was 
its  duty  to  deliver  the  articles,  includes  deliv- 
ery by  the  initial  carrier  to  a  steamship  line. 
[Ed.  Note.—For  other  cases,  see  Carriers* 
Cent.  Dig.  §f  815-828 ;   Dec.  Dig.  S  180.*] 

2.  Carriers  (5  180*)— Connectino  Cabbieb»— 
Loss  OF  Goods— Limitation  of  Liability. 

Where,  in  a  suit  for  loss  of  goods  against 
the  initial  carrier,  it  produced  a  receipt  from 
the  coonecting  carrier,  in  which  the  destination 
was  different  from  that  given  in  the  bill  of  lad- 
ing, the  initial  carrier  could  not,  if  this  mistalce 
caused  the  loss,  claim  advantage  of  a  stipulation 
in  the  bill  of  lading  that  it  should  not  be  liable 
for  loss  not  occurring  on  its  portion  of  Uie 
route,  nor  of  Civ.  Ode  1902.  S  2176.  discharging 
from  liability  an  initial  carrier  producing  a  re- 
ceipt for  the  goods  from  the  first  connecting  car- 
rier. 

[Ed.  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  §S  815-828;   Dec.  Dig.  §  180.*] 

3.  Carriers  (|  185*)— Connecting  Carriers- 
Loss  OF  Goods  — -  Actions  —  Burden  of 
Proof. 

In  an  action  against  an  initial  carrier  for 
loss  of  goods,  in  which  it  produced  a  receipt 
from  n  conneotine  carrier  differine  from  the 
original  bill  of  lading  as  to  the  destination  des- 
ignated, the  burden  was  on  the  initial  carrier 
to  show  that  its  failure  to  extend  to  the  con- 
necting carrier  proper  instructions  did  not  cause 
the  loss. 

[Ed.  Note.—For  other  cases,  see  Carriers, 
Cent.  Dig.  |  835;    Dec.  Dig.  |  185.*] 

4.  Trial  (8  139*)— Questions  for  Jury. 

T\niere,  in  an  action  against  a  carrier  for 
lost  goods,  the  testimony  of  its  foreman  as  to 
the  delivery  of  goods  to  the  connecting  carrier 
was  uncontradicted,  the  court  could  not  as- 
sume that  it  was  true,  and  direct  a  verdict 
thereon,  as,  the  fact  being  disputed,  it  was  for 
the   jury. 

[Ed.  Note.—For  other  cases,  see  Trial,  Cent. 
Dig.  §  332;    Dec.  Dig.  f  139.*] 

5.  Carriers  (§  1S4*)— Carriage  of  Goods- 
Connecting  Carriers  ~  Loss  of  Goods  — 
Actions— Pleading—Issues  and  Proof. 

When  plaintiff  proved  delivery  of  goods 
to  an  initial  carrier  and  that  they  never  reached 
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their  destination,  he  made  out  a  prima  facie 
case  puttins:  the  burden  on  defendant,  and,  when 
it  undertook  to  suetain  the  burden  by  showinsr 
a  stipulation  in  a  bill  of  lading,  limiting  liabil- 
ity to  its  own  line,  and  a  receipt  for  the  goods 
from  a  connecting^  carrier,  plaintiff  was  entitled 
to  show  that  defendant  had  forfeited  its  rights 
under  the  stipulation  and  under  the  statute  dis- 
charging the  initial  carrier  on  production  of  a 
receipt  from  the  connecting  carrier  by  a  mis- 
take in  giving  the  destination  to  the  connect- 
ing carrier  and  misrontitig  the  goods,  though 
there  was  no  allegation  in  the  complaint  as  to 
the  misroutlng. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  834 ;   Dec.  Dig.  §  184.*] 

6.  Carriers   (§    79*)— Carriage    of   Goods- 
Transportation— Route. 

Where  no  special  route  is  asjreed  on,  and 
no  instructions  are  p:iven,  a  carrier  may  select 
the  route  usually  adopted  by  it  in  sending  the 
ifoods   to  their  destination. 

[Ed.  Xote. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §  274:    Dec.  Dig.  §  79.*] 

7.  Trial  (8  141*)— Questions  for  Jury. 

An  original  bill  of  lading  was  produced  by 
plaintiS  on  notice  from  dofcndant  and  put  in 
evidence  by  defendant  without  objection.  A 
copy  was  identified  by  a  clerk  on  cross-examina- 
tion by  plaintiff,  and  put  in  evidence  by  plaintiff 
without  objection.  Held,  that  it  wss  an  ad- 
mitted or  undisputed  facr  in  the  case,  and  it 
was  error  to  submit  to  the  jury  the  question 
whether  the  paper  in  evidence  was  the  bill  of 
lading. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  336;  Deo.  Dig.  §  141.*  1 

8.  Appeal  and  Error  (§  1062*)  —  Review  — 
Harmless  Error— Submission  of  Issues  to 

JURT. 

WTiere  both  parties  put  in  evidence  without 
objection  the  contents  of  a  bill  of  lading,  error 
in  submitting  to  the  jury  whether  the  paper 
in  evidence  was  the  bill  of  lading  was  harmless, 
the  court  throughout  its  charge  assuming  that 
the  bill  was  in  evidence,  and  that  a  stipulation 
therein  relied  on  by  defendant  had  been  proved, 
and  instructing  several  times  that  if  the  receipt 
in  evidence  was  the  receipt  of  a  connecting  car- 
rier for  the  jroods,  or  if  defendant  had  proved 
delivery  of  the  goods  to  a  connecting  carrier,  it 
was  discharsred  from  liability,  and  both  parties 
by  their  conduct  having  conceded  that  the  bill 
of  lading  was  in  evidence. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4212-4218;  Dec.  Dig.  § 
1062.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  .7.  C.  Kliigh,  Judge. 

Action  by  Kate  Kirby  Chartrand  against 
the  Southern  Railway  Company.  Judgment 
for  plalntiflC,  and  defendant  appeals.  Affirmed. 

E.  M.  Thomson,  for  appellant  F.  G.  Tomp- 
kins, for  respondent 

HYDRICK,  J.  Plaintiff  recovered  Judg- 
ment against  defendant  for  the  value  of  cer- 
tain goods  delivered  by  her  to  defendant  for 
transportation  from  Columbia,  S.  C,  to  a 
point  in  Cuba.  The  destination  given  in  the 
bill  of  lading  is:  "Ceiba  Mocha,  Prov.  Ma- 
tanza,  Cuba."  The  route  given  is:  "Hava- 
na, Cuba."  The  bill  of  lading  stipulates  that 
no  carrier  thereunder  shall  be  liable  for 
loss  or  damage  not  occurring  on  its  portion 
of  the  route.    This  stipulation  was  pleaded 


by  the  defendant  in  exoneration  of  liabilltj. 
The  goods  never  reached  their  destination. 
Defendant  put  in  evidence  a  receipt  for  the 
identical  goods,  "in  good  order,"  from  the 
Southern  Railway  Company,  signed:  "Jas. 
Gibboney  &  Co.,  Agts.,  per  Cooper."  This  re- 
ceipt gave  the  name  of  the  consignee  as  in 
the  bill  of  lading,  but  the  destination  given 
was:  "Havana,  Cuba,  Prov.  via  Matanza, 
Cuba."  Defendant's  warehouse  foreman  tes- 
tifiod  that  he  delivered  this  shipment  to  Gib- 
boney &  Co.,  who  were  agents  for  the  Man- 
son  Steamship  line,  a  connecting  carrier, 
which  ran  a  line  of  boats  from  Mobile,  Ala., 
to  Havana,  and  took  the  receipt  in  evidence, 
which  was  signed  and  delivered  to  him  by 
Cooper,  a  clerk  in  their  ouice. 

The  defendant  moved  the  court  to  direct  a 
verdict  in  its  favor  on  the  gi'ound  that  hav- 
ing proved  a  receipt  for  the  goods  from  the 
connecting  carrier,  in  regular  course  of  trans- 
portation, under  the  stipulation  in  the  bill  of 
lading,  and  under  the  provisions  of  section 
2176  of  the  Code  of  1902,  it  was  released  from 
liability.  The  motion  was  refused.  Section 
217G,  so  far  as  relevant  to  the  issue  here.  Is 
as  follows:  *'In  case  of  the  loss  of  or  dam- 
age to  any  article,  or  articles,  delivered  to 
any  railroad  corporation  for  transportation 
over  its  own  and  connecting  roads,  the  initial 
corporation,  or  corporation  first  receiving  the 
same,  shall,  in  every  case,  be  liable  for  such 
loss  or  damage,  but  may  discharge  Itself 
from  such  liability  by  the  production  of  a  re- 
ceipt, in  writing,  for  the  said  article,  or  arti- 
cles, from  the  corporation  to  whom  it  was  its 
duty  to  deliver  such  article,  or  articles,  in 
the  regular  course  of  transportation."  Con- 
struing this  section,  it  was  held  in  Miller 
Bros.  V.  Railway,  33  S.  C.  359,  11  S.  E.  1093, 
9  L.  R.  A.  833,  that  the  statute  should  be  lib- 
erally construed,  and  that  the  production  of 
a  receipt  from  a  steamship  company,  to  whom 
the  freight  was  delivered,  as  the  next  connect- 
ing carrier,  In  the  regular  course  of  transpor- 
tation, was  a  substantial  compliance  with  its 
provisions,  and  released  the  initial  carrier 
from  liability;  the  words  "connecting  roads" 
being  held  to  include  "connecting  steamship 
lines."  The  statute  had  a  liberal  construc- 
tion also  In  Jonesville  Mfg.  Co.  v.  Railway, 
77  S.  C.  480,  58  S.  E.  422,  where  it  was  held 
that  the  production  by  the  initial  carrier  of  a 
per  diem  sheet  showing  delivery  to  a  con- 
necting carrier  each  day  of  goods  and  cars 
containing  goods,  including  the  goods  In  ques- 
tion, signed  by  the  agents  of  the  counectlng 
carrier,  was  a  sufficient  receipt  in  writing  to 
satisfy  the  requirement  of  the  statute. 

In  the  case  of  Miller  Bros.  v.  Railway,  su- 
pra, the  court  said:  "The  object  of  the  en- 
actment being  manifestly  to  provide  a  proper 
remedy  for  the  shipper  In  what  Is  called 
'through  transportation,*  by  making  each 
link — each  carrier  In  the  line — liable  for  Its 
own  neglij^ence  or  conduct  causing  loss  or 
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damage  to  the  property,  the  act,  to  promote 
this  intent,  should  be  construed  liberally,  so 
as  to  include  a  steamship  company  which 
happens  to  be  one  of  the  common  carriers  in 
a  through  line  of  transportation  agreed  upon 
by  the  parties."  And  on  page  367  of  33  S.  C, 
on  page  1096  of  11  S.  E.  (9  L.  R.  A.  833): 
**The  intention  was  to  require  the  delivering 
company,  in  order  to  discharge  itself,  to  pro- 
duce such  written  evidence  of  the  receipt  of 
the  property  by  the  connecting  company  to 
which  It  was  delivered  as  will  shift  the  lia- 
bility to  account  for  the  property  to  that 
company." 

In  view  of  the  purpose  and  intent  of  the 
act,  above  stated,  the  liability  of  the  initial 
carrier  continues,  until  that  of  the  next  suc- 
ceeding carrier  has  attached.  The  initial 
carrier  acts  as  the  agent  of  the  shipper  in 
delivering  the  goods  to  the  next  in  line,  and 
is  not  discharged  from  liability  until  the  du- 
ties of  the  agency  have  been  performed,  ac- 
cording to  the  contract  of  shipment,  or  the 
directions  of  the  shipper.  The  mere  delivery 
of  the  goods  to  the  next  in  line  is  not  enough 
to  discharge  the  initial  carrier  from  liability, 
but  he  must  show  that  the  delivery  was  ac- 
companied wit  Li  proper  sbipplug  instructions, 
or  at  least  such  <is  he  received  from  the  ship- 
per, so  that  tiie  carrier  receiving  them  can 
forward  them  to  destination.  6  Cye.  483;  6 
Am.  &  Eng.  Enc.  L.  (2d  Ed.)  GOS-8,  and  notes. 
On  page  ^>28,  it  is  said:  "The  mere  fact  that 
marts  or  labels  on  the  packages  consigned 
indicate  the  point  to  which  thoy  are  to  go 
will  not  excuse  a  failure  to  transmit  instruc- 
tions to  a  succeeding  carrier.  If  the  instruc- 
tions are  emitted  from  the  shipping  bills,  the 
initial  carrier  is  responsible  for  the  failure 
of  the  next  line  to  know  of  them." 

The  variance  between  the  shipping  Instruc- 
tions as  to  the  destination  and  route  contain- 
ed in  the  bill  of  lading  and  those  contained 
in  the  receipt  from  Gibboney  &  Co.,  which, 
according  to  the  evidence,  was  made  out  by 
the  defendant's  agents  at  Mobile,  shows  that 
the  defendant  did  not  give  the  next  carrier 
proper  instructions  as  to  the  destination  and 
route.  This  may  have  caused  the  loss.  If 
it  did,  the  defendant  cannot  claim  the  ben- 
efit of  the  statute,  or  of  the  exemption  stip- 
ulated for  in  the  bill  of  lading.  The  burden 
was  upon  the  defendant  to  show  that  its  fail- 
ure to  extend  to  the  connecting  carrier  prop- 
er shipping  instructions  did  not  cause  or 
contribute  to  the  loss.  6  Oyc.  383,  384;  5  Am. 
&  Eng.  Enc.  L.  (2d  Ed.)  423.  It  did  not  at- 
tempt to  do  this,  but  contented  Itself  with 
Introducing  evidence  tending  to  show  deliv- 
ery of  the  goods  to.  a  connecting  carrier,  and 
with  introducing  the  receipt  of  such  carrier 
for  them.  While  the  testimony  of  defend- 
ant's warehouse  foreman  as  to  the  delivery, 
of  the  goods  to  Gibboney  &  Co.  and  their 
agency  for  the  Manson  Steamship  line  was 
'incontradicted,  stiil  the  court  could  not  as- 
sume that  it  was  true.  The  truth  or  falsity 
cf  testimony  and  the  insufficiency  of  It  to  es- 


tablish facts  in  issue  are  questions  for  the 
jury.  When  a  fact  is  admitted,  or  when 
there  is  no  dispute  about  it,  or  when  the  evi- 
dence to  prove  it  is  both  undisputed  and  in- 
disputable, the  court  may  assume  the  exist- 
ence ©f  the  fact;  otherwise,  in  a  law  case, 
it  is  a  question  for  the  Jury.  The  allegation 
of  defendant's  answer  that  the  goods  had 
been  delivered  to  a  connecting  carrier  was 
one  of  the  vital  issues  in  the  case.  There 
was  therefore  no  error  in  refusing  to  direct 
a  verdict. 

The  defendant  excepts,  because  the  court 
refused  Its  seventh  request,  to  wit:  "There 
is  no  allegation  whatever  in  this  case  as  to 
the  misrouting  of  the  shipment  in  question. 
You  cannot  therefore  take  into  consideration 
any  evidence  on  this  subject,  nor  can  you 
find  any  verdict  against  defendant  as  to  any 
misrouting."  It  was  not  necessary  tliat  there 
.should  be  any  allegation  in  the  complaint  as 
to  the  misrouting  of  the  shipment.  When 
plaintiff  proved  delivery  of  the  goods  to  de- 
fendant, and  the  fact  that  they  never  reach- 
ed their  destination,  she  made  out  a  prima 
t&cie  case.  Fleischman  v.  Railway,  76  S. 
C.  23T,  56  S.  B.  074,  9  L.  R.  A.  (N.  S.)  510. 
The  burden  was  then  upon  defendant  to  dis- 
charge itself  from  liability.  When  It  un- 
dertook to  do  so  by  proving  the  stipulation 
in  the  bill  of  lading,  and  a  receipt  for  the 
.c^oods  from  a  connecting  caiTier,  the  plaintiff 
had  the  right  to  show  in  reply  that  defend- 
ant had  forfeited  its  rights  under  that  stip- 
ulation and  the  statute  by  misrouting  the 
goods,  and  by  failing  to  give  the  connecting 
carrier  proper  shipping  instructions.  But 
defendant  suffered  no  prejudice  by  the  re- 
fusal of  its  request  because  the  court  p-ave  no 
instructions  on  the  subject  of  misrouting, 
but  did  instinict  the  jury  that,  if  the  receipt 
in  evidence  was  the  receipt  of  the  Manson 
Steamship  line,  the  defendant  was  discharg- 
ed, which,  we  have  seen,  was  too  favorable 
to  defendant. 

Against  objection  of  defendant,  plaintiff 
attempted  to  show  a  misrouting.  by  prov- 
ing that  defendant  owned  a  line  of  railroad 
from  Columbia  to  Jacksonville,  Fla.,  and 
that  there  were  connecting  roads  from  Jack- 
sonville to  Port  Tampa,  Fla.,  and  a  line  of 
steamships  thence  to  Havana,  and  that  this 
was  a  more  direct  route  from  Ooluuibia 
to  points  in  Cuba  than  the  route  by  Mo- 
bile. The  only  routing  given  In  the  bill  of 
lading  was  "Havana,  Cuba."  There  was  no 
evidence  of  any  other  instructions  to  de- 
fendant as  to  the  route.  Where  no  special 
route  is  agreed  upon  and  no  instructions  are 
given,  the  rule  is  that  the  carrier  may  select 
the  route  usually  adopted  by  it  in  sending 
shipments  to  the  point  of  destination. 
Hutch,  on  Car.  §  613;  6  Am,  &  Eng.  E)nc.  L. 
(2d  Ed.)  626.  But  even  then  the  carrier 
must  in  selecting,  the  route  have  due  regard 
to  the  rights  and  interests  of  the  shipper, 
as,  for  example,  if  it  is  known  to  a  carrier 
that  a  shipment  will  be  more  liable  to  loss 


744 


67  SOUTHEASTERN  REPORTBB, 


(S.a 


or  Injury  on  one  route  than  it  will  on  an- 
other, he  must  select  the  safer  route,  or  be 
liable  for  the  consequences,  especially  where 
Instructions  to  that  effect  are  given.  Davis 
V.  Railroad,  81  S.  C.  466.  62  S.  E.  856;  Hutch, 
on  Car.  §  615;  U.  S.  Elicpress  Co.  v.  Kountze, 
8  Wall.  342,  19  L.  Ed.  457;  Pierce  v.  So.  Pac. 
Co.,  120  Cal.  164,  47  Pac.  874,  52  Pac.  302, 
40  L.  R.  A.  353.  So,  also,  if  the  carrier 
knows  that  sending  the  shipment  over  a  cer- 
tain route  will  cause  unusual  delay  in  Its 
arrival  at  destination,  when  there  are  more 
direct  or  quicker  routes,  the  carrier  must  in- 
form the  shipper  that  he  may  select  a  bet- 
ter route,  or  be  responsible  for  the  delay.  6 
Am.  &  Eng.  Enc.  L.  (2d  Ed.)  600,  note.  But 
the  matter  of  delay  was  not  involved  in  this 
case,  and  the  Mobile  route,  though  it  may 
have  been  longer  in  point  of  distance,  may 
nevertheless  have  been  as  short  in  point  of 
time  as  the  Jacksonville  route. 

The  defendant's  second  request  was  as 
follows:  **A  common  carrier  has  the  right 
to  make  a  contract  limiting  its  liability  to 
its  own  line,  and  such  a  contract  is  binding 
on  the  shipper.  In  this  case  such  a  contract 
was  made,  as  is  evidenced  by  the  bill  of 
lading  introduced  in  evidence."  The  first 
part  of  this  request  was  charged.  The  last 
part,  **ln  this  case,"  etc.,  was  refused,  the 
court  saying:  "That  is  a  question  of  fact, 
whether  this  is  the  bill  of  lading  or  not" 
The  original  bill  of  lading  was  produced  by 
the  plaintiff  on  notice  to  produce  from  de- 
fendant, and  put  in  evidence  by  defendant, 
without  objection.  A  carbon  copy,  made  at 
the  same  time  with  the  original,  was  Iden- 
tified by  the  clerk  who  made  it  on  cross-ex- 
amination by  plaintiff,  and  put  In  evidence 
by  plaintiff  without  objection.  It  was  there- 
fore* an  admitted  or  undisputed  fact  in  the 
case,  and  it  was  error  to  submit  to  the  Jury 
the  question  whether  the  paper  in  evidence 
was  the  bill  of  lading. 

We  think,  however,  the  error  was  harm- 
less, because  throughout  the  charge  the 
court  assumed  that  the  bill  of  lading  was 
In  evidence,  and  that  the  stipulation  therein 
relied  upon  by  the  defendant  had  been  prov- 
ed, and  the  Jury  were  instructed  several 
times  that  if  the  receipt  in  evidence  was  the 
receipt  of  a  connecting  carrier  for  the  goods, 
or  if  defendant  had  proved  delivery  of  the 
goods  to  a  connecting  carrier,  it  was  dis- 
charged from  liability,  and  their  verdict 
should  be  for  the  defendant,  which  instruc- 
tion necessarily  assumed  that  the  stipula- 
tion had  been  proved.  Besides,  as  stated 
above,  both  the  original  and  a  copy  of  the 
bill  of  lading  were  put  in  evidence,  without 
objection,  the  one  by  the  defendant,  the 
other  by  the  plaintiff.  Both  parties  there- 
fore may  be  said  to  have  conceded  that  the 
bill  of  lading  was  in  evidence.  Under  the 
circumstances,  any  other  finding  would  have 


been  unwarranted,  and  we  do  not  think  that 
an  intelligent  jury  could  or  would  have  bas- 
ed a  verdict  upon  such  an  unwarranted  con- 
clusion. Hence  we  think  the  error  was  not 
prejudicial  to  defendant 
Judgment  affirmed. 


(86  8.  C.  604) 
DAVIS  et  al.  v.  MILFORD  et  al. 

(Supreme  Court  of  South  Carolina.     April  11, 

1910.) 

BaSTABDS    (I    101*)— LfEGimCATIOll— Capacitt 

TO  Inherit— Statutes. 

Act  March  17,  1875  (15  St  at  Large,  p. 
921),  investing  a  certain  bastard  *'with  all  the 
rights  and  privileges  of  a  legitimate  child,  in 
the  same  manner,  and  to  the  same  extent  as 
if  he  had  been  bom  in  lawful  wedlock,  and  on 
the  death  of  his  father  ♦  ♦  ♦  he  ♦  ♦  • 
shall  inherit  the  property  of  his  said  father  in 
common  with  his  other  legal  heirs,"  bjr  the  con- 
eluding  clause,  limits  his  capacity  to  inherit  to 
his  father's  estate,  so  that  he  cannot  inherit 
from  an  uncle. 

[Ed.  Note.— For  other  cases,  see  Bastards. 
Dec.  Dig.  9  101.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County;  Charles  G.  Dantzler» 
Judge. 

Action  by  Mrs.  0.  A.  Davis  and  ofh&n 
against  John  T.  MUford  and  others.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  Af- 
firmed. 

R.  Prlngle  Cllnkscales  and  Martin  &  ESarle, 
for  appellants.  Bonham,  Watklns  &  Alleo, 
for  respondents. 

WOODS,  J.  In  this  action  for  the  parti- 
tion of  the  lands  of  J.  F.  Callaham,  the  ques- 
tion is  whether  William  H.  Pruitt,  an  ille- 
gitimate nephew,  should  be  excluded.  His 
claim  depends  upon  the  construction  to  be 
given  to  the  following  statute:  "An  act  to 
confer  the  rights  of  legitimacy  upon  William 
H.  Pruitt,  of  Anderson  county.  South  Caro- 
lina. Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  state  of  South  Car- 
olina, now  met  and  sitting  in  General  Assem- 
bly, and  by  authority  of  the  same,  that  Wm. 
H.  Pruitt,  son  of  Joshua  Pruitt  and  R.  B. 
Pruitt,  of  the  county  of  Anderson,  bom  out 
of  wedlock,  be,  and  he  is  hereby,  invested 
with  all  the  rights  and  privileges  of  a  legiti- 
mate child,  in  the  same  manner,  and  to  the 
same  extent,  as  If  he  had  been  born  in  law- 
ful wedlock;  and  upon  the  death  of  his  fa- 
ther, Joshua  Pruitt  (provided  he  should  die 
intestate),  he,  the  said  William  H.  Pruitt 
shall  inherit  the  property  of  his  said  father 
in  common  with  his  other  legal  heirs."  15 
St  at  Large,  p.  921.  The  circuit  court  held 
that  the  last  clause  of  the  statute  limited  the 
right  of  William  H.  Pruitt  to  inherit  from 
his  father,  and  that  he  could  not  inherit  from 
his  uncle. 

The  power  of  the  Legislature  to  legitima- 
tize a  bastard  for  all  purposes  as  it  he  were 
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a  child  of  lawful  wedlock  Is  plenary,  and,  by 
a  statute  which  confers  legitimacy  without 
limitation,  the  bastard  becomes  a  legitimate 
child  for  all  purposes  and  in  his  relations 
with  all  persons.  Section  4  of  t)ie  statute 
of  1865  (13  St  at  Large,  p.  291)  was  as  fol- 
lows: "Every  colored  child  heretofore  bom, 
is  declared  to  be  the  legitimate  child  of  his 
mother,  and  also  of  his  colored  father,  if  he 
is  acknowledged  by  such  a  father."  The 
court  held  that  under  this  statute  a  colored 
child  who  would  have  been  illegitimate  but 
for  the  statute  was  entitled  to  inherit,  not 
only  from  the  mother,  but  from  the  maternal 
grandmother.  Lloyd  t.  Rawl,  63  S.  C.  219, 
41  S.  E.  312.  This  principle  is  so  obvious 
and  is  so  well  established  that  citation  of 
other  authorities  seems  unnecessary.  Spe- 
cial statutes  of  this  kind  are  enacted  usually 
at  the  request  of  the  father,  and  are  in  the 
nature  of  a  provision  made  for  the  bastard 
child  of  the  father  with  legislative  sanction. 
The  rule  formerly  laid  down,  that  such  stat- 
utes should  be  strictly  construed  against  the 
beneficiary,  has  been  relaxed  by  later  Judi- 
cial expression;  the  courts  no  longer  look- 
ing with  disfavor  on  the  effort  of  the  father 
to  obtain  the  legislative  sanction  to  such  repa- 
ration as  he  can  make  for  the  wrong  done  to 
his  innocent  offspring.  Therefore  such  a 
statute,  considered  with  reference  to  the  fa- 
ther's estate,  should  be  given  a  liberal,  rath- 
er than  a  strict,  construction,  to  the  end  that 
the  father's  purpose  of  trying  to  repair  his 
wrong  may  be  carried  out  But  courts  can- 
not be  unmindful  of  the  well-known  fact  that 
the  kindred  of  the  father  do  not  as  &  rule, 
recognize  relationship  with  his  bastard  off- 
spring, and  there  is  no  presumption  that  they 
have  assented  to  such  legitimation  as  would 
entitle  the  bastard  to  inherit  from  them. 
Neither  is  there  any  presumption  of  a  legis- 
lative intent  to  force  upon  the  kindred  of  the 
father  his  bastard  child  as  their  heir.  To 
have  such  effect  the  language  of  the  statute 
should  clearly  express  the  intention. 

Apply  these  general  principles  to  the  act 
under  consideration:  Had  it  ended  with  the 
enactment  that  William  H.  Pruitt  should  be 
'Unvested  with  all  the  rights  and  privileges 
of  a  legitimate  child  in  the  same  manner  as 
If  he  had  been  bom  in  lawful  wedlock,"  le- 
gitimacy would  without  doubt  have  been  con- 
ferred for  all  purposes  and  in  respect  to  all 
persons^  for  the  language  was  as  broad  and 
comprehensive  as  it  could  be  made.  Among 
the  rights  of  a  legitimate  child  is  the  right 
to  inherit  from  the  father  or  from  any  kin- 
dred, and  this  right  would  have  been  con- 
ferred upon  WiUiam  H.  Pruitt  But  the  last 
clause,  which  provided  that  upon  the  death 
of  the  father  intestate,  William  H.  Pruitt 
''shall  inherit  the  property  of  his  said  fa- 
ther in  common  with  his  other  legal  heirs," 
seems  to  indicate  clearly  that  the  General 


Assembly  had  In  mind  the  reasons  above 
stated  for  limiting  the  capacity  to  Inherit  to 
the  father's  estate,  and  not  extending  it  to 
the  estate  of  all  kindred.  All  parts  of  the 
statute  must  have  effect,  if  possible,  and  no 
purpose,  except  to  limit  the  capacity  to  in- 
herit to  the  estate  of  the  father,  can  be 
Imagined  for  putting  in  the  statute  the  spe- 
cial provision  that  he  should  inherit  from  the 
father. 

From  these  considerations  it  seems  evi- 
dent that  the  capacity  of  William  H.  Pruitt 
to  inherit  was  limited  by  the  statute  to  the 
estate  of  his  father.  This  conclusion  is  sup- 
ported by  the  following  authorities.  Steven- 
son V.  SuUivant  5  Wheat  207,  5  L.  Ed.  70; 
Bettis  V.  Avery,  140  N.  O.  184,  52  S.  E.  585; 
Lee  V.  Shankle,  51  N.  C.  81^;  Hicks  v.  Smith, 
94  Ga.  809,  22  S.  E.  155;  Pratt  v.  Atwood, 
106  Mass.  40;  Reynolds  v.  Hitchcock,  72  N. 
H.  340,  56  Aa  745. 

The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


CBS  8-  C.  881) 
McMBEKIN  V.  SOUTHERN  RT.  00. 

(Supreme  Oourt  of  South  Oarolina.    March  80^ 

1910.) 

1.  Oabriebs  (I  185*)— Oabbiagk  of  Goods— 

OONNECTINO   OaRBIEBS  —  EVIDENCE  —  PBB- 
BUlfPTIONS. 

A  connecting  carrier  which  has  received  a 

Eortion  of  a  single   shipment  is  presumed  to 
ave  received  the  entire  shipment 

[Ed.    Note.— For   other   cases,    see   Garden, 
Gent  Dig.  ||  835-837 ;  Dec.  Dig.  |  185.*] 

2.  Gabbibbs  (I  180*)— Gabbiaoe  of  Goods— 
GoNNsoTiNo  Gabbiebs— Limitation  of  Lia- 
bility—Validitt. 

A  Btipulation  in  a  bill  of  lading  that  no 
carrier  shall  be  liable  for  loss  or  damage  not 
occurring  on  its  own  portion  of  the  route  is 
valid. 

[Ed.    Note.— For   other   cases,   see    Garrien, 
Gent  Dig.  |  817 ;    Dec  Dig.  |180.*] 

8.  Gabbiebs  (|  20*)— Gabbiage  of  Goods- 
Loss— Failube  TO  Adjust  —  Rbcovbbt  of 
Penalty. 

Where  the  court  found  that  certain  goods.- 
were  never  delivered  to  defendant  the  terminal 
connecting  carrier,  and  the  bill  of  lading  stipulat- 
ed that  no  carrier  shall  be  liable  for  loss  not 
occurring  on  his  line,  defendant  was  not  liable 
for  a  penalty  under  Act  Feb.  23,  1908  (21  St 
at  Large,  81),  providing;  for  recovery  of  a  pen- 
alty for  failure  to  adjust  or  pay  for  loss  or 
damage  to  property  while  in  possession  of  a 
carrier. 

[Ed.  Note.— For  other  cases,  see  Garriers.  Dec 
Dig.  §  20.*1 

4w  Gabbiebs  (f  20*)— Loss  of  Goods— Liabil- 
ity OF  Gonnegtino  Gabbibb— Failube  to 
Adjust  Loss— Penalty. 

Where  the  court  found  that  goods  were 
never  delivered  to  defendant  a  connecting  car- 
rier, the  shipper  could  not  recover  penalty  un- 
der Giv.  Gode  1902.  §  1710,  for  failing  to  ad- 
just the  loss,  because  the  bill  of  lading  intro- 
duced as  a  contract  of  shipment  did  not  provide 
that   the   responsibility   of   any   carrier  should 


•For  other  cases  sss  same  topic  and  iccUon  NUMBBR  in  Doc.  it  Am.  Digs.  1907  to  date.  Ik  Beportsr  Indoccs 


746 


67  SOUTHEASTERN  REPORTER. 


(N.C. 


cease  on  dellverj  to  the  connecting  line  In  good 

order. 

[Bd.  Note.— -For  other  cases,  see  CJarriers,  Dec 
Dig.   §   20.*) 

Appeal  from  Commoa  Pleas  Circuit  Court 
of  Fairfield  County ;  J.  C.  Klngh,  Judge. 

Action  by  John  C.  McMeekln  against  the 
Southern  Railway  Company.  From  a  Judg- 
ment affirming  the  judgment  of  a  magistrate 
in  favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

McCants  &  McCants,  for  appellant  Rags- 
dale  &  Dixon,  for  respondent. 

WOODS,  J.  In  this  action  the  circuit  court 
afllrmed  the  judgment  of  the  magistrate  in 
favor  of  the  plaintiff,-  McMeekln,  against  the 
defendant.  Southern  Railway  Company,  for 
the  value  of  a  part  of  a  shipment  of  flour 
and  meal  lost  in  the  course  of  transportation 
from  Estill  Springs,  Tenn.,  to  Wallaceville, 
S.  C,  and  for  $50  penalty  for  failure  to  ad- 
just and  pay  the  claim  within  the  time  allow- 
ed by  the  statute.  There  was  evidence  tend- 
ing to  prove  that  the  goods  were  lost  before 
the  shipment  was  delivered  to  the  Southern 
Railway  at  Atlanta,  and  under  this  evidence 
the  magistrate  found  as  a  fact  that  the  goods 
were  never  dellvei^ed  to  the  Southern  Rail- 
way Company.  This  finding  of  fact  was  not 
disturbed  by  the  circuit  court. 

A  connecting  carrier  which  has  received  a 
portion  of  a  single  shipment  is  presumed  to 
have  received  the  entire  shipment  Bradley 
V.  Northwestern  R.  R.  Co.,  77  S.  C.  317,  57 
S.  E.  1101.  But  this  presumption  Is  eliminat- 
ed in  this  case  by  the  finding  that  the  evi- 
dence of  defendant's  agent  to  the  contrary 
was  true.  The  bill  of  lading  contained  the 
stipulation  that  "no  carrier  shall  be  liable 
for  loss  or  damage  not  occurring  on  its  own 
portion  ©f  the  route."  Such  a  stipulation 
was  held  to  be  valid  in  Venning  v.  A.  C.  Ia 
R.  R.  Co..  78  S.  C.  42,  58  S.  E.  983,  12  L.  R. 
A.  (N.  S.)  1217,  125  Am.  St  Rep.  768.  Hence 
the  defendant  was  not  liable  for  goods  lost 
by  a  connecting  carrier.  From  this  finding  of 
fact  it  also  follows  tljat  the  defendant  was 
not  liable  for  the  penalty  of  $50  under  the 
statute  of  1903  (24  St  at  Large,  81),  which 
provides  for  the  recovery  of  a  penalty  for 
failure  to  adjust  and  pay  "for  loss  or  damage 
to  property  while  In  the  possession  of  such 
common  carrier."  Venning  v.  A.  C.  L.  R. 
R.,  supra. 

The  plaintiff  could  not  recover  the  penalty 
under  section  1710  of  the  Civil  Code,  because 
the  bill  of  lading  introduced  as  the  contract 
of  shipment  does  not  provide  that  the  re- 
sponsibility of  each  or  any  carrier  shall  cease 
ni>on  delivery  to  the  connecting  line  "in  good 
order."  Cave  v.  Carolina  Midland  R.  R. 
Co..  r»3  S.  C.  496,  31  S.  E.  359;  Venning  v. 
A.  C.  L.  R.  R.,  supra;  Mayfleld  ▼.  Southern 
lly.  (recently  filed)  66  S.  E.  405. 

The  judgment  of  this  court  is  that  the 
jiui^i.unit  of  the  circuit  ceurt  be  reversed. 

*iror  other  oases  vee  same  topic  mmu  decile ^  Xi;  ..L.cIR  Id  Dec.  &  Am.  Digs.  1907  to  date,  4  Rei>orter  IndsK 


(152  N.  C.  ai4) 
SMITH  ▼.  MILLER. 

(Supreme  Court  of  North  Carolina.     April  6, 

1910.) 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  151  N.  C.  620,  66 
S.  E.  671. 

WALKER,  J.  This  is  a  petition  filed  by 
C.  H.  Miller  to  rehear  the  former  decision 
and  Judgment  of  this  court  The  petitioner 
complains  that  the  court  did  not  pass  upon 
his  exceptions  to  the  rulings  of  Judge  Peebles 
in  the  court  below,  which  were  adverse  to 
him  and  related  to  certain  allowances  which 
be  claims  should  be  paid  to  him  out  of  the 
fund  as  a  prior  lien  thereon. 

The  only  question  intended  to  be  decided 
by  us  at  the  last  term  (151  N.  C.  620,  66  S.  E. 
671),  was  as  to  the  power  of  the  court  to 
order  an  investment  of  the  proceeds  of  sale 
before  any  sale  of  the  property  had  been 
made,  and  before  it  could  be  ascertained, 
with  any  degree  of  certainty,  whetlier  the 
said  r>roceeds  would  be  suflicient  for  the  Im- 
provement of  the  other  property,  as  contem- 
plated by  the  former  order  of  the  court.  We 
therefore  merely  directed  a  sale  of  the  prop- 
erty by  the  commissioner,  W.  R.  WTiitson. 
and  a  report  of  the  sale  to  the  court,  and  It 
was  not  our  purpose  to  deprive  the  peti- 
tioner in  this  case  of  any  rightful  claim  or 
lien  he  has  upon  the  fund  to  be  realized,  as 
between  him  and  the  heirs,  or  the  owners  of 
the  property  which  is  to  be  sold.  Our  deci- 
sion was,  it  is  true,  that  the  heirs  should  be 
reimbursed;  but  if,  as  contended  by  the  peti- 
tioner, he  is  entitled  to  a  lien  upon  the  fund, 
as  against  the  heirs,  or  to  be  preferred  In 
the  distribution  of  the  proceeds  of  the  sale. 
on  account  of  commissions  justly  due  him,  or 
by  reason  of  any  other  claim  he  has  pre- 
ferred, and  which  constitutes  a  prior  lien 
upon  said  proceeds,  he  Is  not  deprived,  by 
that  decision,  of  asserting  such  prior  lien, 
and  his  exceptions,  as  we  said  in  the  former 
opinion,  will  be  considered  without  reference 
to  the  fact  that  we  have  merely  ordered  a 
sale  of  the  premises  and  a  report  to  the 
court,  and  refused  to  pass  upon  the  excep- 
tions until  the  clear  amount  of  the  proceeds 
of  the  sale  could  be  ascertained.  What  we 
have  said  In  regard  to  the  petition  of  C.  H. 
Miller  is  clearly  applicable  to  the  exceptions 
of  the  other  claimants,  which  will  be  here- 
after considered  by  the  court  below,  and  on 
appeal  by  us,  If  U  becomes  necessary  to  do 
so,  when  the  amount  of  the  fund,  as  we  have 
said  above,  can  be  known,  so  that  we  can 
pass  Intelligently  upon  all  *of  the  exceptions. 
It  may  be,  as  argued  by  counsel,  that  the  ml- 
Ings  of  the  referee,  which  were  afiSrmed,  and 
which  have  not  been  questioned  by  excep- 
tion or  appeal,  should  prevail  at  the  final 
hearing  of  the  case,  and,  as  at  present  ad- 
vised, we  do  not  see  why  such  a  course  should 
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aot  be  adopted,  as  being  authorized  by  the 
law,  althongh  we  do  not  commit  ourselves  to 
a  decision  upon  that  question. 

Our  conclusion  is  that  the  former  decision 
is  suflSciently  explicit  to  show  that  the  peti- 
tioner, and  the  other  parties,  who  claim  that 
they  hare  a  lien  upon  the  fund,  will  not  be 
prejudiced  hereafter  by  reason  of  our  re- 
fusal to  pass  vL\yon  their  exceptions  at  the 
time  we  made  the  decision.  If  the  property 
in  the  hands  of  the  heirs  is,  as  between  them 
and  any  of  the  claimants,  subject  to  a  charge 
or  lien  for  its  preservation,  or  for  the  pay- 
ment of  taxes  or  any  other  incumbrance  of  a 
like  nature,  this  question  will  be  open  for 
consideration  and  decision  In  the  court  below, 
when  the  report  of  the  commissioner,  W.  R. 
Whltson,  is  made  to  the  court.  All  we  have 
decided  is  that  the  court  had  no  power  to  in- 
vest the  fund,  under  the  facts  and  clraim- 
stances  of  this  case,  and  that  the  land  must 
be  sold  and  the  heirs  reimbursed,  subject,  of 
course,  to  any  just  and  lecral  chargres  or 
Hens  upon  the  fund,  which  the  heirs  .should, 
in  law  and  pood  conscience,  be  required  to 
pay.  The  prior  riarht  of  the  heirs  to  reim- 
bursement is  established  by  our  former  deci- 
sion; but  the  amount  they  will  receive  will 
depend,  necessarily,  upon  the  extent  of  the 
liens  or  charges  which  may  be  adjudged 
against  their  share  of  the  proceeds,  by  rea- 
son of  any  sum  paid  out  by  the  petitioner, 
and  which  the  court  may  hereafter  decide 
should  be  deducted  therefrom  and  paid  to  the 
proper  claimant  of  the  same.  We  do  not 
reverse  or  modify  our  former  decision,  but 
simply  declare,  by  this  opinion,  that  the  legal 
rights  of  the  claimants,  who  have  excepted, 
shall  be  preserved  until  the  land  is  sold  and 
the  final  hearing  is  had  upon  the  report  of 
the  commissioner. 

Petition  dismissed. 


(152  N.  C.  833) 

BUCHANAN  et  al.  ▼.  HARRINGTON. 

(Supreme  Court  of  North  Carolina.     April  18, 

1910.) 

1.  Judgment  (§  747*)— Res  Judicata— Pakti - 

TIOW. 

The  doctrine  of  estoppel,  with  its  conclu- 
sive effect,  applies  to  partition  proceedings, 
which  are  no  longer  merely  possessoiy  actions, 
bnt  proceedings  in  which  the  quantity  of  es- 
tate or  the  title  can  be  litigated. 

fEd.   Note.— For  other  cases,   see   Judgment, 
Cent.  Dig.  $  1286;  Dec.  Dig.  |  747.*] 

2.  Judgment  ($  747*)— Res  Judicata. 

Where  the  litigated  question  In  partition 
was  the  quantity  of  estate  hold  by  plaintiff  and 
dpfpndant  respectively,  a  jurl lament  determininc: 
thnt  question  was  conclusive,  and  estopped 
T'laintiff  from  thereafter  claimint:  thnt  a  deed 
from  her  to  defendnnt  ronveyinj;  the  estate  so 
determined  by  mistake  described  a  greater  inter- 
est than  she  owned  at  the  time. 

fEd.    Note. — For   other   cases,   see   Judgment, 
Cent.  Dig.  S  I'^SB:    Dec.  Dig.  §  747.*! 


Appeal  from  Superior  Court,  Lee  County; 
Justice,  Judge. 

Action  by  J.  B.  Buchanan  and  another 
against  A.  B.  Harrington.  From  the  judg- 
ment, plaintiffs  appeal.     No   error. 

The  plaintiffs  brought  this  action  to  cor- 
rect the  quantity  of  interest  conveyed  by 
the  plaintiffs  to  the  defendant,  by  deed  dnted 
March  11.  1902,  in  a  certain  tract  of  land 
therein  described,  upon  the  ground  that  the 
deed  conveyed  a  one-half  undivided  inter- 
est, Instead  of  a  one-half  of  three-fourths 
undivided  interest,  alleging  that  the  error 
was  caused  by  the  mistake  or  Inadvertence 
of  the  draftsman  and  was  not  discovered  un- 
til some  months  thereafter;  that  plaintiffs 
and  defendant  knew  that  the  feme  plaintiff 
owned  only  a  three-fourths  Interest ;  and  that 
it  was  the  intention  of  the  plaintiffs  to  sell, 
and  the  defendant  to  buy,  only  a  one-half  of 
the  three-fourths  interest,  but  the  deed  to 
defendant  conveyed  a  one-half  Interest  in  the 
entire  tract;  that  subsequently,  in  March, 
1903,  feme  plaintiff  purchased  the  outstand- 
ing one-fourth  interest  Plaintiffs  therefore 
prayed  that  the  deed  to  defendant  be  cor- 
rected to  speak  the  truth,  and  convey  to  him 
only  one-half  of  a  three-fourths  Interest. 
The  defendant  denied  some  of  the  allegations 
of  the  complaint,  and  admitted  others,  and 
specially  pleaded  as  an  estoppel  upon  the 
plaintiffs  the  former  judgment  of  the  court, 
in  which  it  was  adjudged  that  the  feme 
plaintiff  and  the  defendant  were  the  owners 
each  of  a  one-half  interest  in  the  land ;  that 
the  land  was  by  the  decree  of  the  court  ac- 
tually partitioned  between  them,  in  accord- 
ance with  that  interest,  and  that  there  was  a 
final  decree  confirming  the  partition;  that 
the  plaintiffs  instituted  against  this  defend- 
ant the  former  action,  being  a  special  pro- 
ceeding for  partition,  and  upon  answer  filed 
putting  at  issue  the  respective  interest  in  the 
land  of  the  feme  plaintiff  and  defendant,  and 
upon  transfer  of  the  cause  to  the  superior 
court  a  trial  by  a  jury  was  had,  and  a  ver- 
dict rendered  finding  the  interest  of  each 
to  be  one-half.  Judgment  was  rendered  up- 
on the  verdict.  Appeal  taken  by  the  plain- 
tiffs to  the  Supreme  Court,  judgment  afiirm- 
ed  (141  N.  C.  39,  58  Si  E.  478),  and  the  ac- 
tual partition  made  and  finally  determined. 
The  judgment  roll  offered  supported  the  plea 
of  the  defendant.  The  plaintiffs  offered  evi- 
dence tending  to  support  their  allegations, 
and  tendered  Issues  presenting  the  mistake 
of  tlie  draftsman.  His  honor,  after  hearing 
the  evidence,  submitted  only  one  issue,  to 
wit:  "Are  the  plaintiffs  estopped  by  the 
former  judgment  in  the  case  between  the 
same  parties  for  partition  of  the  land  now 
In  controversy?"  And  Instructed  the  jury 
to  answer  the  Issue,  "Yes."  The  plaintiffs 
excepted,  and  from  the  judgment  appealed 
to  this  court. 
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Im  H.  Gibbons  and  H.  F.  Seawell,  for  ap- 
pellants.    Seawell  &.McIyer,  for  appellee. 

MANNING,  J.  In  30  Cyc.  310,  the  author. 
Judge  Freeman,  thus  sums  up  the  law  of  the 
title  concluded  by  partition  proceedings  un- 
der modem  statutes:  "We  apprehend,  how- 
ever, that  whenever  plaintiff  alleges  himself 
to  be  the  owner  in  fee,  or  of  any  specified 
estate,  or  avers  any  other  ultimate  fact  un- 
der which  he  is  entitled  to  relief,  it  becomes 
the  duty  of  the  defendant  either  to  concede 
or  take  issue  with  the  allegation  or  averment, 
and  that  the  judgment  in  the  action  will  be 
as  conclusive  as  it  would  be  upon  a  like  Is- 
sue in  any  other  action.  The  truth  is  that 
a  Judgment  in  partition  is  as  conclusive  as 
any  other.  It  does  not  create  or  manufac- 
ture a  title,  nor  divest  the  title  of  any  one 
not  actually  or  constructively  a  party  to  the 
suit;  but  it  operates  by  way  of  estoppel;  it 
prevents  any  of  the  parties  from  relltigatlng 
any  of  the  Issues  presented  for  decision,  and 
the  decision  of  which  necessarily  entered 
into  the  Judgment,  and  It  divests  all  titles 
held  by  any  of  the  parties  at  the  institution 
of  the  suit.'*  It  has  been  held  by  this  court 
that  the  doctrine  of  estoppel,  with  its  con- 
clusive effect,  applies  to  proceedings  in  parti- 
tion, which,  it  has  been  held,  are  no  longer 
merely  possessory  actions,  but  are  proceed- 
ings in  which  the  quantity  of  estate  or  the 
title  can  be  litigated.  Armfield  v.  Moore,  44 
N.  0.  137 ;  Carter  v.  White,  134  N.  O.  466,  46 
S.  E.  083,  101  Am.  St.  Rep.  853;  McColIum 
V.  Chisholm,  146  N.  C.  18,  59  S.  E.  160,  The 
pleadings,  verdict,  and  Judgment  in  the  par- 
tition proceedings,  pleaded  in  the  present  ac- 
tion as  an  estoppel,  show  that  the  litigated 
question  presented  by  proper  allegation  by 
the  plaintiffs  and  denied  by  the  defendant 
was  the  quantity  of  the  estate  held  by  each, 
and  it  determined  that  question.  The  correc- 
tion of  the  deed  now  made  the  basis  of  the 
present  action  could  have  been  had  in  that 
proceeding  when  it  was  transferred  to  the 
superior  court  by  making  proper  amend- 
ments. This  was  held  by  this  court  on  the 
appeal  from  the  Judgment.  Buchanan  v. 
Harrington,  141  N.  C.  39,  53  S.  B.  478.  "The 
plea  of  res  Judicata  applies,  except  in  spe- 
cial cases,  not  only  to  the  points  upon  which 
the  court  was  required  by  the  parties  to  form 
an  opinion  and  pronounce  Judgment,  but  to 
every  point  which  properly  belonged  to  the 
subject  in  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have 
brought  forward  at  the  time  and  determined 
respecting  It"  1  Herman  on  Estoppel,  § 
123 ;  Wagon  Ck).  v.  Byrd,  119  N.  C.  460,  26  S. 
E.  144:  Tuttle  V.  Harrill,  85  N.  O.  456.  If 
the  court  were  to  correct  the  deed,  it  would 
not  therefore  avail  the  plaintiff  to  enlarge 
the  quantity  of  the  interest  held  by  her  In 
the  land,  as  against  the  defendant  and  those 
claiming  under  him  the  estoppel  would  be  a 


complete  bar.  Harrlsop  t.  Ray,  108  N.  G 
215,  12  S.  E.  993,  11  L.  R.  A.  722,  23  Am.  St 
Rep.  57.  The  court  would  not  do  a  vain 
thing.  Steinbach  v.  Relief  Fire  Ins.  Co.,  77 
N.  Y.  498,  33  Am.  Rep.  655;  Sibert  v.  Mc- 
Avoy,  15  111.  106;  Thompson,  Receiver,  v. 
Phoenix  Ins.  Co.  (C.  C.)  25  Fed.  296.  We 
are  therefore  of  the  opinion  that  there  was 
no  error  in  the  rulings  of  Ills  honor*  and  the 
Judgment  is  affirmed. 
No  errcw. 

(152  N.  C.  846) 

VIRGINIA  BREEDING  ft  TRAINING 
ASS'N  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.    April  13, 

1910.) 

Carriers  (|  218*)— Contract  of  Shipment^ 

LiMITINO  LlABIUTT. 

Though  the  contract  for  carriage  of  horses 
provides  that,  in  case  of  damage  thereto  for 
which  the  carrier  is  liable,  recover^  shall  not 
exceed  $100  for  any  one  horse,  which  amount 
it  is  agreed  to  be  the  value  thereof,  unless  a  dif- 
ferent valuation  is  given  in  the  contract,  which 
is  not  done,  and  that  for  every  increase  of  100 
per  cent  or  fraction  thereof  in  valuation  there 
shall  be  an  increase  of  20  per  cent  in  freight, 
yet  the  horses  being  shipped  under  a  special  con- 
tract to  deliver  at  a  certain  time,  and  the  fact 
that  they  are  race  horses  being  transported  to 
a  fair  and  of  much  greater  value  than  ordinary 
animals  being  Icnown  to  the  carrier's  agent  mak- 
ing the  contract,  it  is  liable  for  the  full  value  of 
$500  of  one  of  the  animals  which  dies  from  a 
cold  contracted  through  their  not  being  delivered 
at  the  agreed  time. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  674-696,  927-949;  Dec.  Dig.  f 
218.*] 

Appeal  from  Superior  Court,  Guilford 
County;   Long,  Judge. 

Action  by  the  Virginia  Breeding  &  Train- 
ing Association  against  the  Southern  Rail- 
way Company  for  damage  to  a  horse  called 
"Jay  Bird's  Delight"  From  a  verdict  and 
judgment  for  |)laintiff  for  $500,  the  full 
value  of  the  horse,  defendant  appeals.  Af- 
firmed. 

The  contract  of  shipment  provided:  'That, 
should  damage  occur  from  which  the  rail- 
way company  may  be  liable,  the  value  at  the 
place  and  date  of  shipment  shall  govern  the 
settlement,  but  In  no  event  shall  the  amount 
claimed  or  recovered  exceed  for  horses  or 
mnles  each  $100.00,  •  ♦  •  which  amounts, 
it  is  agreed,  are  as  much  as  said  animals  as 
are  herein  agreed  to  be  transported  are  rea- 
sonably worth,  unless  their  valuation  is  ex- 
pressly written  on  the  face  of  this  contract, 
and  regular  unreleased  tariff  rates  are  paid. 
For  every  increase  of  100  per  cent  or  frac- 
tion thereof,  in  valuation,  there  shall  be  an 
increase  of  20  per  cent  in  rate." 

Justice  &  Broadhurst,  for  appellant.  Wil- 
son &  Ferguson,  for  respondent 

BROWN,  J.  The  evidence  tends  to  prov«» 
that  Jay  Bird's  Delight  was  shipped  with 


•For  other  cmm  sm  same  topic  and  section  NUMBER  In  Doc  St  Am.  Dlgg.  UOT  to  diite.  Ik  Reporter  ladezM 


N.C.) 


CUTHBERTSON  t.  AUSTIN. 


749 


five  other  horses  belonging  to  plaintiff  under 
an  agreement  with  defendant's  agent  at 
Lynchburg  that  they  would  be  deliyered  at 
Greensboro,  N.  C,  ready  for  unloading  on  the 
morning  of  October  7th,  provided  they  were 
loaded  on  the  ear  by  3:30  p.  m.  October  6th 
at  Lynchburg,  and  that  they  were  loaded  be- 
fore that  time;  that  these  horses  were  race 
horses,  being  transported  to  Greensboro  for 
the  Fair,  and  were  of  much  greater  value 
than  ordlhary  animals ;  and  that  defendant's 
agent  at  Lynchburg  had  knowledge  of  these 
facts.  The  animals  were  not  delivered  as 
per  agreement,  'but  were  held  in  Lynchburg 
until  the  night  of  October  7th  in  the  loaded 
car  exposed  to  great  heat,  succeeded  by  sud- 
den cold,  in  consequence  of  which  Jay  Bird*s 
Delight  contracted  pneumonia  en  route  and 
subsequently  died.  The  condition  of  the  horse 
on  arrival  at  Greensboro  was  at  once  made 
known  to  defendant's  agents  before  removal. 

This  court  has  not  overruled  Jones  v.  Rail- 
road. 148  N.  C.  583,  e2  S.  E.  701,  but  as  at 
present  constituted  reaffirmed  it  in  Winslow 
v.  Railroad.  151  N.  C.  250,  65  S.  E.  965.  A 
majority  of  the  court  held  that  the  facts  in 
Stringfleld  v.  So.  Ry..  67  S.  E.  833,  at  this 
term,  took  the  case  out  of  the  rulings  in 
those  cases.  In  this  case  the  animals  were 
shipped  under  a  special  contract  to  deliver 
at  a  certain  time  and  the  peculiar  value  of 
the  animals  made  known  to  the  defendant's 
agent  at  Lynchburg. 

These  facts  we  think  bring  the  case  with- 
in the  scope  of  the  Stringfleld  Case,  even 
from  the  minority  point  of  view. 

No  error. 


<i52  N.  a  W) 

CUTHBERTSON  v.  AUSTIN. 

{Supreme  Court  of  North  Carolina.     April  18, 

1910.) 

1.  Appeal  and   Erbor  (§   1051*)— Review- 
Harmless  Error— Evidence. 

WherCt  in  an  action  for  usury,  paid  on  a 
loan  secured  by  a  real  estate  mortgage,  there 
was  evidence  that  defendant  took  advantage  of 
plaint! ff*s  condition  by  knowingly  taking  nsu- 
rlons  interest,  the  admission  of  evidence  that 
defendant  declined  to  i>ermit  plaintiff  to  make 
■ales  for  sums  sufficient  to  pay  the  mortgage 
debt  by  his  refusing  to  release  the  lien  of  the 
mortgage  to  the  purchaser  was  not  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bhrror,  Dec.  Dig.  |  1051.*] 

2.  Witnesses  (S  414*)  —  Impeachment— Cob- 
boboration. 

Where  a  party  testifving  as  a  witness  was 
contradicted  by  the  testimony  of  the  adverse 
party,  and  both  parties  without  objection  of- 
fered evidence  of  their  good  character,  state- 
ments made  by  the  party  to  a  third  person,  in 
conformity  to  his  testimony,  were  admissible  as 
corroborative  evidence. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent  Dig.  fiS  1287,  1288;    Dec  Dig.  S  414.*1 

Appeal  from  -Superior  Ck)urt,  Union  Coun- 
ty; W.  J.  Adams,  Judge. 


Action  by  W.  McD.  Guthbertson  against 
J.  A.  Austin.  From  a  Judgment  for  plaintilt, 
defendant  appeals.    Affirmed. 

The  action  was  brought  to  reform  a  mort- 
gage and  to  recover  damages  for  breach  of 
the  reformed  contract,  and  for  usury.  His 
honor  instructed  the  jury  to  answer  the  is- 
sue as  to  mistake  in  the  mortgage  In  the  neg- 
ative; and  the  contest  was  waged  on  the 
allegations  of  usury.  The  plaintiflTs  evidence 
tended  to  show  that  there  was  a  considerable 
amount  paid  by  plaintiff  to  defendant  in  ex- 
cess of  the  amount  loaned  and  the  legal  rate 
of  interest,  and  the  evidence  of  defendant 
tended  to  prove  the  contrary.  The  questions 
involved  were  submitted,  under  proper  in- 
structions, to  the  jury,  and  they  answered 
the  issues  in  favor  of  plaintiff,  finding  that 
defendant  had  knowingly  collected  and  re- 
ceived more  than  the  legal  rate  of  interest, 
and  the  amount  paid  and  received  as  inter- 
est was  $500.  There  was  judgment  on  the 
verdict  for  double  the  amount  of  interest 
paid,  as  provided  in  section  1951,  Revisal,. 
from  which  Judgment  the  defendant  appeal- 
ed to  this  court 

Redwine  &  Sikes,  for  appellant  A.  M. 
Stack  and  J.  J.  Parker,  for  appellee. 

MANNING,  J.  The  first  four  exceptions 
are  taken  to  his  honor's  permitting  the  plain- 
tiff to  give,  in  evidence,  offers  to  him  for 
the  several  tracts  of  land  included  in  the 
mortgage  to  the  defendant,  which  offers  were 
communicated  to  the  defendant  The  aggre- 
gate amount  of  these  offers  was  more  than 
sufficient  to  pay  the  mortgage  debt,  and  the 
offers  were  made  by  persons  able  to  comply 
therewith.  The  defendant  declined  to  per- 
mit plaintiff  to  make  any  of  the  sales  by  re- 
fusing to  release  the  lien  of  the  mortgage  to 
the  purchaser.  The  evident  purpose  of  this 
evidence  was  to  show  that  the  defendant 
was  pursuing  a  scheme,  not  so  much  to  ob- 
tain payment  of  the  amount  legally  due  him, 
as  to  acquire  plaintiff's  land  by  oppressive 
methods.  There  was  evidence,  which  the 
jury  has  found  to  be  amply  sufficient,  to  sus- 
tain the  charge  of  the  plaintiff  that  the  de- 
fendant took  advantage  of  his  condition  by 
knowingly  taking,  receiving,  and  reserving 
a  greater  rate  of  interest  than  is  permitted 
by  law.  Involved  in  the  charge  of  usury  is 
the  idea  of  illegal  advantage  or  oppression, 
and  we  do  not  see  why  it  is  not  competent 
to  offer  testimony  of  dealings  or  communica- 
tions between  the  parties,  which  tend  to 
strengthen  this  element  in  the  charge.  We 
do  not  think  the  admission  of  the  evidence 
excepted  to  was  reversible  error.  The  fifth 
and  sixth  exceptions  are  taken  to  his  honor's 
ruling,  permitting  the  plaintiff  to  testify  that 
he  told  his  wife  and  one  T.  F.  James,  at  the 
time  of  the  loan,  the  rate  of  interest  the  de- 
fendant was  charging  him,  and  to  the  testi- 
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mony  of  James  that  the  plaintiff  told  him,  as 
teBtlfled  to  by  him.  This  was  admitted  as 
corroboratory  of  plaintiff,  and  was  restricted 
by  his  honor  to  this  purpose,  and  so  explain- 
ed to  the  Jui-y.  The  evidence  was  objected 
to  by  defendant,  for  the  reason  that  the  cred- 
ibility or  character  of  the  witness  had  not 
been  attacked,  bnt  there  was  evidence  con- 
tradicting him,  to  wit,  the  testimony  of  the 
defendant.  Both  plaintiff  and  defendant  of- 
fered, without  objection,  evidence  of  their 
good  character.  The  defendant's  argument 
proceeds  upon  the  theory  that  contradiction 
was  not  an  attack  upon  the  credibility  of 
the  witness — was  not  an  attempt  to  Impeach 
him.  The  precise  question  was  presented  in 
BuUlnger  v.  Marshall,  70  N.  0.  520,  in  which 
case  Pearson,  C.  J.,  said:  ** First,  the  plain- 
tiff was  Introduced  as  a  witness  in  his  own 
behalf,  and  swore  that  at  the  time  of  the 
sale  the  defendant  said:  *The  mule  was 
sound  as  far  as  he  knew,  but  did  not  tell  him 
the  mule  had  had  the  sweeny.'  Here  was  a 
direct  contradiction.  The  plaintiff,  by  way 
of  corroborating  his  testimony,  was  allowed 
to  prove  that  soon  after  the  sale  and  after 
the  unsoundness  of  the  mule  had  become  ap- 
parent the  plaintiff,  in  a  conversation  with 
the  witness,  in  detailing  the  circumstances 
of  the  trade,  told  him  that  the  defendant 
had  not  disclosed  the  fact  'that  the  mule  had 
had  the  sweeny.*  We  concur  with  his  honor 
In  the  opinion  that  this  testimony  was  ad- 
missible." 

In  Roberts  v.  Roberta,  82  N.  C.  29,  Chief 
Justice  Smith,  speaking  to  this  question,  said: 
"The  admissibility  of  similar  and  concurring 
statements  previously  made  by  a  witness  to 
sustain  his  assailed  testimony  and  strengthen 
confidence  in  the  accuracy  of  his  memory 
and  the  truthfulness  of  his  evidence  has  been 
so  often  declared  in  numerous  cases  before 
the  court,  from  Johnson  v.  Patterson,  9  N.  C. 
183,  11  Am.  Dec.  756  (decided  in  1822),  down 
to  the  recent  case  of  Jones  v.  Jones,  80  N.  C. 
246,  and  the  rule  so  thoroughly  settled  and 
so  often  recognized  and  acted  on,  as  to  make 
a  citation  of  authorities  entirely  needless. 
We  do  not  propose  now  to  review  them,  be- 
cause in  Eh3gland  and  in  New  York,  and  per- 
haps other  states,  this  species  of  evidence 
is  received  under  restrictions  and  modifica- 
tions not  recognized  In  this  state.  We  will 
only  say  that  In  Bullinger  v.  Marshall,  70  X. 
C.  320,  as  In  our  case,  the  testimony  of  the 
respective  parties  was  in  direct  conflict,  aiul. 
to  corroborate  that  of  plaintiff,  he  was  al- 
lowed to  show  cbiTespondent  representations 
made  shortly  after  the  facts  occurred." 
March  v.  flarrell,  4f>  N.  C.  32^;  Burnett  v. 
Kjiilroad.  i20N.  C.  517,  26  S.  E.  810.  In  this 
Inst  case  the  cases  decided  by  this  court  up- 
on this  qnes'tion  are  collected  by  Clark,  J. 
In  section  1127,  2  Wfgrinore  on  Ev.,  and  in 
tlie  note  under  this  section,  the  eminent  au- 


thor recog^nizes  the  lack  of  unanimity  in  the 
decisions  of  the  courts  on  this  question,  and 
cites  many  cases  in  accord  with  the  uniform 
holding  of  this  court.  The  case  of  State  v. 
Parrish.  79  N.  C.  610,  is  urged  upon  our  at- 
tention as  laying  down  a  different  rule.  In 
the  case  of  the  witness  in  that  case  sought 
to  be  corroborated  by  previous  statements 
the  court  says:  "He  was  not  cross-exam inerl, 
not  contradicted,  his  character  not  assailed, 
nor  was  he  in  any  way  Impeached,  6ut  stood 
before  the  court,  as  any  other  witness,  up- 
on his  merits."  It  was  held  there  that  the 
evidence  was  not  admissible.  In  the  present 
case  the  witness  was  cross-examined.  He 
was  contradicted,  and  he  was  permitted, 
without  objection,  to  prove  that  his  charac- 
ter was  good.  Under  the  cases  cited,  we  do 
not  think  his  honor  erred  In  admitting  the 
evidence.  The  other  assigned  errors  are  to 
his  honor's  charge.  We  have  read  it  careful- 
ly, and  we  do  not  think  the  defendant  has 
any  Just  ground  of  complaint.  It  seems  the 
defendant  requested  no  special  instructions 
to  be  given  upon  any  particular  phase  of 
the  law  applicable  to  the  evidence,  and  we 
see  no  error  In  the  charge  given.  The  rec- 
ord stated  that  his  honor  carefully  stated 
the  contentions  of  the  parties.  The  questions 
involved  were  almost  entirely  matters  of 
fact,  to  be  ascertained  by  the  Jury.  These 
facts  have  been  found  against  the  defendant, 
and  we  discover  no  error  in  the  triaL  The 
Judgment  Is  affirmed. 
No  error. 


(1S2  N.  C.  346) 

SCX)TT-SPAROER  CO.  v.  FCmOUSON. 

(Supreme  Ck>urt  of  North  Carolina.     April  13, 

1910.) 

1.  HusBAirn  and  Wipe  (|  92*)— Liability  of 
Marribd  Wombn— Statute*— Valioitt. 

The  Legislature  may  declare  when  and  how 
a  married  woman  may  become  a  free  trader, 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  366 ;    Dec  Dig.  {  92.*] 

2.  Husband  and  Wife  (|  160*)->-CoNTRAon 

OF   WIFE— LlABILrrT. 

Revisal  1905,  f  2118,  provides  that  any 
married  woman  conducting  business  throu^  her 
husband  without  displaying  her  Christian  name, 
and  the  fact  that  she  is  a  feme  covert,  shall  be 
treated  as  to  debts  contracted  In  the  business  as 
a  free  trader.  A  wife  ran  her  business  in  the 
name  of  her  husband  without  any  sign  to  indi- 
cate that  she  was  a  married  woman.  At  one 
time  when  the  husband  waa  locked  up,  she  ran 
the  business  herself.  One  thereafter  sold  the 
husband  ffoods  with  knowledge  that  be  ran  the 
liusiness  for  the  wife.  Held,  that  the  wife  was 
a  free  trader,  and  was  liahle  for  debts  incur- 
red in  the  business. 

fRd.  Note.-  For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  §  160. ♦] 

3.  .TusTirKs  OF  TiTi!:  Peace  (5  43*)— Jubisdic- 
TioN— Amount,  IN  Controversy. 

Where  a  married  woman  was  as  to  a  delit 
for  n   little  over  .$100  a  free  trader,  suit  ronW 


-For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907 'to  date,  ft* Reporter  Itidexe* 


N.  C.) 


STATE  V.  CLIFT02H. 


751 


be    brought    thereon    before   a    Justice   of    the 
peace. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig-  §  43.*] 

Appeal  from  Superior  Court,  Guilford 
Coujjty;    Biggs,  Judge. 

Action  by  the  Scott-Sparger  Company 
against  J.  K.  Ferguson.  From  a  judgment 
for  piaintifT,  defendant  appeals.    Affirmed. 

J.  A.  Barringer,  for  appellant.  J.  T. 
Morehead,  for  appellee. 

CLARK,  a  J.  Revisal,  S  2118,  provides: 
**If  any  married  woman  shall  conduct  such 
business  through  her  husband,  or  any  other 
agent,  or  if  any  husband  or  agent  of  any 
married  woman  shall  conduct  such -business 
for  her  without  displaying  the  Christian 
name  of  such  married  woman,  and  the  fact 
that  she  is  a  feme  covert  by  a  sign  placed 
conspicuously  at  the  place  wherein  such 
business  is  conducted,  then  all  the  property, 
stock  of  goods  and  merchandise,  and  choses  in 
action  purchased,  used  and  contracted  in  the 
course  of  such  business  shall,  as  to  creditors, 
be  liable  for  the  debts  contracted  in  the 
course  of  such  business,  by  the  i)erson  In 
charge  of  the  same.  Any  married  woman 
conducting  such  business  as  aforesaid  with- 
out complying  with  the  provisions  of  this 
section  shall  for  all  purposes  be  deemed  and 
treated,  as  to  all  debts  contracted  in  the 
course  of  such  business,  as  a  free  trader  as 
fully  as  if  she  had  in  all  respects  complied 
with  the  provisions  of  this  sub-chapter:  Pro- 
vided, this  section  shall  not  apply  to  any 
person  transacting  business  under  license  as 
an  auctioneer,  broker  or  commission  mer- 
chant In  all  actions  lUider  this  section  It 
shall  be  incumbent  on  such  trader,  merchant 
or  married  woman  to  prove  compliance  with 
the  same." 

The  jury  responded  to  the  Issues  submitted 
to  them  as  follows: 

"(1)  Was  J.  £.  Ferguson,  as  husband  of 
Mrs.  Sarah  Ferguson,  conducting  for  her  a 
business  without  displaying,  at  the  place  of 
business,  a  sign  showing  her  Christian  name 
and  the  fact  that  she  was  a  feme  covert? 
Answer.  Yes. 

'*(2)  Was  the  Indebtedness  sued  on  con- 
tracted in  the  course  of  said  business?  An- 
swer. Yes. 

•*(3)  In  what  amount,  If  any,  is  the  feme 
defendant,  Mrs.  Sarah  Ferguson,  indebted  to 
the  plaintiff?    Answer.  $104.09." 

The  only  error  assigned  by  defendant  is 
the  refusal  of  his  honor  to  dismiss  the  ac- 
tion as  upon  judgment  of  nonsuit  under  the 
statute.  There  was  evidence  that  the  busi- 
ness was  that  of  the  feme  defendant,  and 
was  run  in  the  name  of  her  husband;  that 
there  was  no  sign  of  any  kind,  nor  any  oth- 
er thing,  at  the  place  of  business  to  indicate 
that  she  had  anything  to  do  with  the  busi- 


ness; and  that  she  was  a  feme  covert. 
There  was  also  evidence  that  at  one  time, 
when  the  husband  was  drunk  and  in  the  cal- 
aboose, the  feme  covert  defendant  ran  the 
store  till  her  husband  got  back,  and  that  the 
plaintiff  sold  him  goods  thereafter  knowing 
he  was  running  the  business  for  his  wife. 
The  latter  fact  Is  immaterial  (and  knowl- 
edge that  it  was  the  wife's  business  but  in- 
creases the  plaiutllTs  natural  equity  to  re- 
cover) under  the  terms  of  the  statu te*  if  the 
facts  are  as  the  Jury  find.  There  being  evi- 
dence to  that  effect,  the  motion  of  nonsuit 
was  properly  denied.  This  case  differs  from 
Weld  V.  Shop  Co.,  147  N.  C.  588,  61  S.  E.  573, 
in  which  this  statute  was  held  Inapplicable 
because  there  the  business  was  run  solely 
by  the  wife.  Here  the  business  was  run  by 
the  husband  (with  a  brief  Interval)  for  the 
wife,  without  complying  with  the  require- 
ments of  the  statute  in  such  cases.  By  the 
very '  terms  of  the  statute,-  noncompliance 
with  Its  provisions  makes  the  wife  ipso  facto 
a  free  trader,  **as  to  all  debts  contracted  In 
the  course  of  such  business." 

The  Legislature  has  the  power  to  declare 
when  and  how  a  married  woman  may  be- 
come a  free  trader.  Hall  v.  Walker,  118  N. 
0.  377,  24  S.  R.  6w  The  evidence  in  this  case 
shows  that  the  feme  defendant  was,  as  to 
the  debt  sued  on,  a  free  trader,  and  she 
could  therefore,  as  to  this  debt,  be  sued  In 
a  court  of  justice  of  the  peace.  Neville  v. 
Pope.  05  N.  C.  346;  Hodges  v.  Hill.  105  N. 
C.  i:V),  10  S.  E.  916.  A  very  similar  statute 
is  Revisal,  §  2016,  which  makes  a  married 
woman's  realty  liable  for  betterments  put 
thereon  with  her  tacit  consent.  Finger  v. 
Hunter,  130  N.  O.  529,  41  g.  El  S90;  Ball 
V.  Paquin,  140  N.  C  83.  52  8.  B.  410,  3  L.  R. 
A.  (N.  S.)  307.  Somewhat  similar  statutes 
making  a  married  woman  liable  as  a  feme 
sole  are  the  two  immediately  preceding  sec- 
tions to  this— 2116  and  2117. 

No  error. 


(152  N.  C.  8U0) 

STATE  V.  ClilFTON- 

(Supreme  Court  of  North   Carolina.     April  6, 

1010.) 

1.  Municipal  Corporations  (§  604*)— Police 
Powers— Ordinances— VALiniTT. 

A  town,  invested  with  the  police  powers  of 
the  state  conferred  by  the  general  law  on  all 
cities  and  incorporated  towns,  may  exercise  its 
powers  to  protect  the  comfort  and  safety  of  citi- 
zons  jrenerally,  and  may,  by  ordinance,  prohibit 
the  running  at  larpe  within  the  town  of  un- 
muzzled do.crs,  find  may  authorize  police  officers 
to  kill  unmuzzled  dogs  found  at  large. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §S  1335-1337;  Dec. 
Dig.  §  604.*! 

2.  Animals  (§  52*)— Killing  Dog— Acts  Un- 
PER  Ordinances— Justification. 

A  police  officer  of  a  town,  charged  with 
the  duty  of  executing  valid  ordinances  thereof, 
may   justify   the   killing  of   an    unmuzzled   dos 


*For  other  cases  aee  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date.  A  Renorter  Indexes 
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found  at  large  In  violation  of  an  ordinance  pro- 
hibiting the  running  at  large  of  unmuzzled  doss, 
though  the  provision  of  the  ordinance  authoriz- 
ing the  killing  of  such  a  dog  by  any  citizen  is 
too  broad. 

[Ed.  Note.— For  other  caaes,  see  Animals,  Dec. 
Dig.  §  52.*] 

3.  Criminal  Law  (§  20*)  — Statcttes  — Con- 
BTBUcnoN  —  Meaning  op  Words  —  "Will- 
ful." 

The  word  "willfuF'  in  a  criminal  statute 
means  not  only  designedly,  but  with  a  bad  pur- 
nose  (quoting  Words  and   Phrases,   vol.   8>  p. 

[Eid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  25 ;  Dec.  Dig.  §  20.*] 

4.  Animals  (S  52*)— Killing  Animals— Crim- 
inal Responsibility. 

A  police  officer,  who  in  good  faith  and  un- 
der color  of  an  ordinance  kills  an  unmuzzled 
dog  by  the  administration  of  poison,  does  not 
violate  the  statute  prohibiting  the  willful  kill- 
ing of  animals. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  »  172-174;  Dec.  Dig.  f  52.*] 

Appeal  from  Superior  Court,  Robeson  Coun- 
ty ;  Lyon,  Judge. 

J.  E.  Clifton  was  convicted  of  willfully 
killing  a  dog,  and  be  appeals.    Reversed. 

McLean  &  McLean,  for  appellant  The  At- 
torney General,  Greo.  L.  Jones  and  Mclntyre, 
Lawrence  &  Proctor,  for  the  State. 

BROWN,  J.  The  defendant  offered  no  evi- 
dence, but  rested  his  case  upon  the  proof  of- 
fered by  the  state.  The  evidence  tended  to 
prove  that  the  dog  was  running  at  large  off 
his  owner's  premises  within  the  town  of  Lum- 
ber Bridge,  In  Robeson  county,  unmuzzled, 
and  was  killed  by  defendant  by  the  adminis- 
tration of  poison.  There  is  also  evidence  that 
the  defendant  was  the  town  constable  charg- 
ed with  enforcement  of  the  municipal  ordi- 
nances which  prohibited  the  running  at  large 
within  the  town  of  dogs  without  muzzles. 
The  ordinance  provided,  further,,  that  any 
dog  found  running  at  large  after  April  24, 
1909,  without  a  muzzle  might  be  klU^  by 
any  resident  of  the  town,  and  that  the  dog 
In  question  was  killed  by  the  defendant,  the 
constable  of  the  town,  after  that  date.  The 
ordinance  also  imposed  a  fine  upon  the  own- 
er of  the  dog. 

The    defendant    in    apt    time    by    proper 


prayers  for  Instruction  requested  the  court  to 
charge  the  Jury  that  if  there  was  such  an  or- 
dinance in  force,  and  he  killed  the  dog  In 
obedience  to  it,  he  was  not  guilty.  We  think 
the  defendant  was  clearly  entitled  to  this  In- 
struction. 

It  Is  needless  to  consider  whether  a  private 
citizen  could  Justify  under  the  ordinance,  or 
whether  the  ordinance  Is  too  broad  In  provid- 
ing such  a  general  method  of  enforcement, 
for  the  defendant  was  a  police  officer  whose 
duty  It  was  to  execute  the  lawful  and  valid 
ordinances  of  the  town.  The  town  of  Lum- 
ber Bridge  Is  Invested  with  the  police  powers 
of  the  state  conferred  by  the  general  law  up- 
on all  the  cities  and  Incorporated  towns  of 
the  state.  Such  powers  are  usually  exercised 
to  further  and  protect  the  comfort  and  safe- 
ty of  citizens  generally.  The  keeping  of  ani- 
mals of  all  kinds  Is  classified  as  one  of  "the 
main  subjects  of  police  regulations.'*  Horr  & 
Bemis,  Municipal  Ord.  fi  212.  A  very  gen- 
eral police  regulation  found  In  the  ordinan- 
ces of  municipalities  In  this  country  Is  one 
**to  require  dogs  to  be  muzzled  and  to  au- 
thorize the  police  officers  to  kill  those  to  be 
found  at  large  and  unmuzzled."  Horr  & 
Bemis,  subd.  3,  S  213,  and  cases  cited  In  note 
to  page  200.  In  addition,  the  following  cases 
are  authority  for  the  text:  City  of  Faribault 
y.  Wilson,  34  Minn.  255,  25  N.  W.  449 ;  Blair 
y.  Forehand,  100  Mass.  136,  97  Am.  Dec  82, 
1  Am.  Rep.  94;  Morey  v.  Brown,  42  N.  H. 
373 ;   Mitchell  v.  Williams,  27  Ind.  62. 

The  word  '^willful,"  as  used  within  the 
meaning  of  the  statute,  implies  something 
more  than  a  mere  voluntary  purpose.  When 
used  in  criminal  statutes,  the  word  '*wlllfal" 
means  not  only  designedly,  hut  also  with  a 
"bad  purpose."  8  Words  &  Phrases,  p.  7469, 
citing  Potter  v.  United  States,  155  U.  S.  438, 
15  Sup.  Ct  144,  39  L.  Ed.  214,  Commonwealth 
V.  Kneeland,  20  Pick.  (Mass.)  206,  and  other 
cases.  A  police  officer  who  in  good  taith 
kills  a  dog  under  color  of  the  authority  of  a 
municipal  ordinance  cannot  be  said  to  do  so 
willfully,  within  the  meaning  of  the  statute 
upon  which  this  Indictment  is  founded. 

We  think  the  rulings  of  the  Judge  deprived 
defendant  of  the  benefit  of  a  valid  defense. 

New  trial. 
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(152  N.  C.  849) 

COLE  V.  SE^iWELL. 

(Supreme  Court  of  North  Carolina.     April  13, 

1910.) 

BouNDABiES  (§  61*)—LocATioN— Trial  of  Is- 

SXJB8. 

Revisai  1005,  c.  10,  |  325  et  seq.,  provides 
that  an  owner  of  land  desiring  to  establish  dis- 
puted boundaries  shall  file  a  petition  before  the 
clerk,  setting  forth  the  facts  as  to  the  correct 
location,  and  designating  as  defendants  all  ad- 
joining owners;  and,  if  no  answer  is  filed,  judg- 
ment shall  be  entered  establishing  the  lines  as 
claimed  by  the  petitioner,  but  if  answer  is  filed 
raising  an  issue  as  to  title,  same  shall  be  trans- 
ferred to  the  civil  issue  docket,  but  if  an  answer 
raises  an  issue  only  as  to  the  location  of  the 
line,  the  clerk  shall  issue  an  order  to  survey 
the  line  and  report,  and  the  clerk  shall  there- 
upon hear  the  matter  and  give  judgment. 
Plaintiff  alleged  possession  and  ownership  of 
certain  land :  that  defendant  owned  an  adjoin- 
ing tract;  that  two  of  the  lines  are  in  dispute, 
and  set  forth  and  described  the  location  of 
those  lines  as  claimed  by  him.  The  answer  de- 
scribed the  land  owned  by  defendant,  denied  all 
the  allegations  of  the  petition  in  so  far  as  they 
conflict  with  his  title  and  description,  but  there 
was  no  denial  of  plaintifiTs  ownership  of  the 
tract  claimed  by  him.  Held,  that  the  order  of 
the  clerk  directing  a  survey  was  proper. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  §  252 ;   Dec.  Dig.  §  51.*J 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;  W.  J.  Adams,  Judge. 

Action  by  6.  C.  Cole  against  J.  C.  Seawell. 
A  motion  of  defendant  that  the  Issues  of 
fact  raised  by  the  pleading  be  made  up  and 
transmitted  to  the  superior  court  for  trial 
was  overruled,  and  the  clerk  made  an  order 
that  the  county  surveyor  sur\'ey  the  lands 
and  boundaries  In  dispute  between  the  parties, 
and  defendant  appealed.  The  judgment 
was  affirmed,  and  defendant  appealed  to 
the  Supreme  Court.    Affirmed. 

This  was  a  proceeding  before  the  clerk  of 
tiie  superior  court  of  Moore  county  for  the 
purpose  of  processioning  or  locating  a  certain 
line  alleged  to  be  in  dispute  as  shown  by  the 
pleadings  in  the  cause.  Upon  the  filing  of  the 
answer  the  defendant  moved  before  the  clerk 
of  the  court  that  the  issues  of  fact  raised  by 
the  pleadings  be  made  up  and  transmitted  to 
the  superior  court  of  iMoore  county  for  trial 
in  term  before  the  Judge  and  a  jury.  The 
motion  of  the  defendant  was  overruled,  and 
the  defendant  excepted.  Exception  1.  The 
clerk  thereupon  made  an  order  that  the 
county  surveyor  survey  the  lands  and  bound- 
aries in  dispute  between  the  petitioners  and 
defendant,  and  such  contiguous  lands  there- 
to as  might  be  necessary  to  show  the  con- 
tentions of  the  parties  and  the  true  location 
of  the  disputed  lines  and  boundaries,  and 
make  a  report  of  the  same  as  shown  by  the 
record.  To  this  judgment  the  defendant 
objected  in  apt  time,  and  excepted  thereto, 
and  appealed  therefrom  to  the  judge  resid- 
ing in  the  Eighth  judicial  district.  Ex- 
ception 2.  Said  appeal  of  the  defendant 
came  on  for  hearing  'before  his  honor  W.  J. 


Adams,  Judge,  at  his  chambers  in  the  town 
of  Carthage  on  the  22d  day  of  October,  1909. 
and  upon  the  hearing  of  said  appeal  his 
honor  affirmed  the  judgment  heretofore  made 
by  the  clefk,  and  remanded  said  cause  to  said 
clerk  for  proceedings  in  accordance  with 
said  order,  as  shown  by  the  record.  The  de- 
fendant in  apt  time  excepted  and  objected  to 
said  ruling  and  judgment,  and  appealed  there- 
from to  the  Supreme  Court. 

U.  L.  Spence,  for  appellant  H.  Y.  Sea- 
well,  for  appellee. 

HOKE,  J.  Our  statute  on  this  subject 
(Revisal,  c.  10,  §  325  et  seq.)  provides  that 
when  an  owner  of  land  having  disputed 
boundaries  desires  to  establish  their  location,  * 
he  shall  file  a  petition  under  oath  before  the 
clerk,  setting  forth  the  facts  sufficient  to 
establish  the  correct  location  as  claimed  hy 
him,  and  designating  as  defendants  all  ad- 
joining owners  whose  interest  may  be  affect- 
ed by  the  location  of  the  lines  in  dispute ; 
and  thereupon,  service  having  been  first  issu- 
ed and  served  on  the  parties  defendant,  if 
no  answer  is  filed,  judgment  shall  be  enter- 
ed establishing  the  lines  as  claimed  by  the 
petitioner.  Under  other  sections  of  the 
Revisal,  appropriate  to  special  proceedings. 
If  answer  is  filed  raising  an  issue  as  to  title, 
or  other  material  issues  in  bar  of  plaintiff's 
right  to  the  relief  prayed  for,  the  same  shall 
be  transferred  to  the  civil  issue  docket,  to  be 
considered  and  determined  according  to  the 
course  and  practice  of  the  court.  Woody  v. 
Fountain,  143  N.  C.  e56,  55  S.  B.  425 ;  Jack- 
son v.  Williams  (at  present  term)  67  S.  E. 
755;  Biggs  v.  Gerganus  (at  present  term)  67 
S.  E.  500.  In  case  answer  is  filed  raising  an 
issue  only  on  the  location  as  claimed  by  plain- 
tiff, then  the  law  directs  that  the  clerk  shall 
issue  an  order  to  the  county  or  other  com- 
I)etent  surveyor,  who  shall  survey  said  line 
or  lines  according  to  the  contention  of  both 
parties,  and  make  report  with  a  map  show- 
ing the  survey,  and  not  more  than  30  days 
from  the  date  of  the  order.  The  clerk  shall 
thereupon  hear  the  matter,  and  give  judg- 
ment fixing  the  location  of  the  line.  If  ei- 
ther party  desires  to  except  to  this  judgment 
of  the  clerk  determining  the  line,  he  may  do 
so  within  10  days,  on  giving  proper  notice, 
and  thereupon  the  clerk  is  directed  ta  trans- 
mit the  issues  raised  before  him  to  the  next 
term  of  the  superior  court  for  trial  by  Jury, 
etc. 

In  the  present  case  it  appears  from  a  pe- 
rusal of  the  pleadings  that  the  allegations 
only  raise  an  issue  as  to  the  location  of  the 
disputed  lines.  The  plaintiff,  alleging  pos- 
session and  ownership  of  a  certain  tract  of 
land,  describing  the  same  by  metes  and 
bounds,  states  further  that  defendant  is  own- 
er of  an  adjoining  tract  giving  the  bound- 
aries of  same.    The  petitioner  further  avers 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  D:gi.  1907  to  date,  ft  Reporter  Indexet 
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that  two  of  the  lines  are  In  dispute,  and  sets 
forth  and  describes  the  location  of  these  lines 
as  claimed  by  him  with  clearness  and  pre- 
cision. The  answer  sets  forth  and  describes 
the  tract  of  land  owned  by  defendant,  giving 
the  description  by  metes  and  bounds,  and, 
in  effect  and  substance,  denies  all  the  alle- 
gations of  the  petition,  in  so  far  as  the  same 
conflict  with  his  title  and  description.  The 
laud  so  described  is  the  tract  alleged  and  re- 
ferred to  by  the  plaintiff  as  an  adjoining 
tract.  There  is  no  denial  of  plaintiff's  own- 
ership of  the  tract  claimed  by  him,  and  it 
is  clear  that  the  issue  is  in  no  sense  an  issue 
as  to  title,  but  only  as  to  location  or  bound- 
ary, and  the  ruling  below,  directing  in  the 
first  Instance  that  a  survey  should  be  had,  is 
in  accordance  with  the  express  ])rovisions  of 
the  statute,  and  the  same  are  affirmed. 
Affirmed. 


fl52  N.  C.  339) 

DOSTER  et  al.  v.  ENGLISH  et  al. 

(Supreme  Court  of  North  Carolina.     April   18, 

IIMC  ) 

1.  .TuDG^^ENT   (§   100*)— .Judgment   Non   Ob- 
stante. 

A  motion  for  jiulgment  non  obstante  can 
only  bo  grniitud  when  the  plea  confesses  the 
cause  of  action  and  i?ets  up  matters  in  avoid- 
ance whirli  are  ins'iffioient,  thousrh  true,  to  con- 
stitute either  a  defense  or  a  bar  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  .3a7-37.->:    Dec.  Dig.  {j  109.*1 

2.  UstTRY  (§  11*>— Elements. 

To  constitute  a  usurious  tran^nction,  there 
mrst  be  a  loan,  express  or  implied,  an  under- 
sfandin?  that  the  money  lent  shall  be  returned, 
that  a  greater  rate  of  interest  than  that  allow- 
ed by  law  shall  be  paid  or  agreed  to  be  paid, 
and  a  corrupt  intent  to  take  more  than  the  legal 
rate  for  the  use  of  the  money. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §  1 ;    Dec.  Dig.  §  II.*] 

.3.  Usury  (§  ;")2*)— Bonus. 

A  profit  creater  than  the  lawful  rate  of 
interest,  intentionally  exacted  as  a  bonus  for 
the  loan  of  money,  imposing?  on  the  necessities 
of  the  borrower  in  a  transaction  where  the 
treaty  is  for  a  loan  and  the  money  is  to  be  re- 
turned at  all  events,  is  **usury." 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dig.  §  112 ;    Dec.  Dig.  §  52.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  724(5-7249.] 

4.  Usury  (§  110*)— N.\ture  of  Tbansactton— 

Question  for  Jury. 

In  an  action  to  recover  alleged  usury, 
whether  the  transaction  wns  a  loan  of  money,  or 
a  purchase  and  sale  of  real  estate  at  a  profit, 
held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §§  ;U3-357 ;    Dec.  Dig.  §  110.*] 

■ 

.Appeal  from  Superior  Court,  Union  Coun- 
ty;   Lyon,  Judge. 

Action  by  J.  Y.  Doster  and  another  against 
J.  IL  EJnglish  and  another  to  recover  a  pen- 
alty for  alleged  usury,  given  by  Revisal  1905, 
I  1951.  The  court  denied  plaintiffs'  motion 
for   Judgment   non    obstante   veredicto    and 


rendered  Judgment  for  defendants,  and  plain- 
tiffs excepted  and  Appealed.     AflBrmed. 

The  following  iss^ues  were  subhjltted: 

(1)  Was  the  deed  of  W.  »S.  Blakeney,  com- 
missioner, to  the  defendants,  intended  as  a 
security  for  money  furnished  by  the  defend- 
ants to  pay  off  the  Jefferson  Bank  Judgment, 
the  cost  of  that  action,  the  taxes  and  Insur- 
ance against  the  feme  plaintiff's  property,  as 
alle«;ed  in  the  complaint?    Answer:     No. 

(2)  Did  the  plaintiff  contract  to  buy  of  the 
defendants  the  two  houses  and  lots  describ- 
ed In  the  complaint,  as  alleged  in  the  an- 
swer?   Answer:     Yes. 

(3)  How  much  money  did  the  defendants 
furnish  to  pay  off  the  liens  and  charges 
against  said  property  on  June  13,  1908?  An- 
swer:   $4,343.32. 

(4)  What  amount  did  the  defendants  col- 
lect out  of  the  plaintiffs?  Answer:  $5.- 
012.37. 

(5)  Did  the  defendants  knowingly  take  and 
receive  more  than  6  per  cent,  interest  on  the 
money  advanced  to  pay  off  the  Hens  and 
char^^es  against  the  property  described  In 
the  complaint?     Answer:     No. 

(G)  What  was  the  total  amount  collected 
by  the  defendnnta  over  and  above  the  amount 
advanced  by  them?    Answer:     ^^♦^fiO.Oo. 

A.  M.  Stack,  for  appellants.  R.  W.  Lem- 
mond  and  Red  wine  &  Sikes,  for  appelless. 

BROWN.  J.  The  facts  are  that  plaintiffs 
had  mortgaged  the  wife's  property  to  a  bank, 
and  foreclosure  proceedings,  in  default  of 
payment,  were  had  In  the  superior  court  of 
Union  county.  The  property  was  sold  under 
the  decree  and  was  bid  off  for  $4,100.  The 
bid  was  raised  by  defendants,  who  purchas- 
ed it  at  their  advanced  bid.  It  Is  clalmeil 
by  plaintiffs  that  this  was  done  for  their 
benefit  and  in  pursuance  of  an  agreement 
to  loan  them  the  money.  Including  a  bonus 
of  $350,  and  that,  although  the  legal  title 
was  held  by  defendants,  it  was  in  effect  a 
mortgage  to  secure  the  money  advanced. 
The  defendants  contended  that  the  transac- 
tion was  a  sale  to  them  and  a  resale  by  them 
to  the  plaintiffs,  and  that  the  "protit"  charg- 
ed in  the  transaction  was  legitimate.  Some 
of  the  property  was  sold  afterwards  by  con- 
sent and  the  sum  claimed  by  defendants  paid 
In  full  by  plaintiffs,  including  the  "SaV)  prof- 
It."  The  plaintiffs  contend  that  the  trans- 
action was  a  loan  to  defendants  to  pay  off 
and  discharge  the  prior  mortgage  debt,  and 
that  the  $350  was  a  bonus  (in  addition  to  6 
per  cent,  interest)  charged  for  the  use  of 
the  money.  The  defendants  contend  that  It 
was  not  a  loan,  but  a  purchase  by  them  out- 
right, and  that  they  sold  to  plaintiffs  at  a 
profit. 

The  motion  for  Judgment  non  obstante  waa 
properly  overruled.  As  we  have  recently 
said,  such  motion  can  only  be  granted  when 
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the  plea  confessed  the  cause  of  action  and 
set  up  matters  In  avoidance  which  are  In- 
sulRcient,  although  found  ti'ue,  to  constitute 
elt  her  a  defense  or  a  bar  to  the  action.  Shi vea 
V.  Cotton  Mills,  151  N.  C.  201,  C(5  S.  E.  141. 
In  the  case  at  bar  the  essential  facts  plead- 
ed by  plaintiffs  and  necessary  to  make  out 
their  cause  of  action  have  been  found  against 
them. 

In  'order  to  constitute  a  usurious  transac- 
tion, four  requisites  miist  appear:  (1)  There 
must  be  a  loan  express  or  Implied;  (2)  an 
uiiderstr.ndin;?  between  the  partias  that  the 
money  .lent  shall  be  reiurueu;  i3)  that  for 
such  loan  a  greater  rate  of  interest  than  Is 
a i lowed  by  law  shall  be  paid  or.  agreed  to 
be  paid  as  the  case  may  be;  and  (4)  there 
must  exist  a  corrupt  intent  to  take  more 
than  the  le^al  rate  for  the  use  of  the  money 
loaned.  The  text-writers  declare  that  these 
rules  are  applicable  everywhere  and  under 
the  usury  laws  of  every  state,  and  that  un- 
less these  four  things  concur  in  every  trans- 
action It  is  safe  to  say  that  no  case  of  usury 
can  be  declared.  Tyler  on  Usury,  p.  110; 
Webb  on  Usury,  §  18,  and  cases  cited:  Ben- 
nett V.  Best,  142  X.  C.  168,  55  S.  E.  84;  U.  S. 
V.  Waggeiier.  34  U.  S.  378,  9  L.  Ed.  103.  A 
profit,  greater  than  the  lawful  rate  of  in- 
terest, intentionally  exacted  as  a  bonus  for 
the  loan  of  m»ney,  imposed  upon  the  neces- 
sities of  the  borrower  in  a  transaction  where 
the  treaty  is  for  a  loan  and  the  money  is  to 
be  returned  at  all  events,  is  a  violation  of 
the  usury  laws,  It  matters  not  what  form  or 
disguise  it  may  assume.  Where  the  facts  are 
admitted  and  the  unlawful  Intents  plainly 
manifest  from  them,  the  court  may  declare 
a  transaction  usurious  as'  a  matter  of  law. 

Applying  these  well-settled  principles,  it 
Is  plain  the  court  could  not  declare  this 
transaction  usurious  as  matter  of  law.  It  Is 
true  the  plalntllTs  gave  their  note  for  $4,728.- 
65,  and  the  deed  for  the  lands  was  made  to 
defendants  by  the  commissioner;  but  there 
is  nothing  in  the  written  exhibits  indicating 
that  the  note  was  given  for  money  loaned 
rather  than  for  the  purchase  price  of  the 
property.  That  is  the  mooted  question  in  the 
case,  and  one  that  could  only  be  solved  by 
the  jury. 

His  honor  substantially  charged  the  jury 
that  if  the  transaction  was  a  loan  of  money, 
and  the  purpose  and  Intent  of  plaintiffs  was 
to  exact  an  unlawful  profit  of  $350  for  the 
use  of  the  money,  it  was  usurious.  But  if  It 
was  a  bona  fide  sale  and  purchase  of  land, 
and  not  a  loan  of  money  to  pay  ofiC  the  pre- 
vious lien,  then  the  transaction  was  not  usu- 
rious. \ye  think  the  charge  of  the  court 
placed  the  matter  correctly  and  clearly  be- 
fore the  jury. 

Tlie  exceptions  to  the  evidence  are  with- 
out merit  They  principally  relate  to  the  ad- 
mission of  the  testimony  of  Williams,  Ann- 


( field,  Blair,  and  English.  Williams  was  the 
agent  and  attorney  of  the  defendants,  and 
Armfield  was  the  agent  and  attorney  of 
plaintiffs,  and  as  such  negotiated  and  mau- 
iigeil  the  whole  transaction.  Martin  v.  Piatt, 
51  Hun,  437,  4  X.  Y.  Supp.  350,  and  cases 
cited;  Abbott's  Trial  Evidence  (2d  Ed.)  pp. 
1009,  1010. 

The  intent  and  purpose  of  the  partitas  in 
making  and  entering  into  this  transaction 
is  the  "pole  star"  that  must  guide  the  jury 
in  determining  the  all  important  fact  in  thi? 
case,  to  wit:  Was  the  tran.-actiou  a  loan  or 
purchase  and  sale?  If  the  trau  sac  lion  was 
a  purchase,  and  was  so  intended  by  the  de- 
fendants, then  certainly  there  could  not  be 
usury.  We  think, .  therefore,  that  it  was 
proper,  and  not  objectionable,  for  defendants 
to  testify  as  to  what  their  intention  and  pur- 
pose was,  in  entering  into  the  transaction. 
Bennett  v.  Best,  supra. 

No  error. 


(152  N.  C.  203) 

JACKSON  et  ux.  v.  WILLIAMS. 

(Supreme  Court  of  North  Carolina.     March  23, 

1910.) 

1.  BouNOARiFs  (§  52*)— Natube  of  Remedy- 
Processioning  PaoicEEDiNo. 

A  processioning  proceeding  is  intended  to 
effect  a  settlement  of  the  location  of  disputed 
boundary  lines,  and  the  only  issue  of  fact  that 
can  arise  is  the  one  in  reference  to  the  location 
of  the  boundary  line;  and  the  petitioner  is  not 
required  to  make  out  a  perfect  claim  of  title,  but 
simple  occupation  of  the  land  constitutes  suffi- 
cient ownership  to  sustain  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec.  Dig.  {  52.*] 

2.  BouKDARiEs  (§  52*)— Nature  of  Remedy— 

PBOGESSIONINCr    PROCEEDING— DISMISSAL. 

A  processioning  proceeding  for  the  location 
of  a  disputed  boundary  line  may  be  dismissed 
for  irregularities  and  defects  on  its  face,  as  any 
other  legal  proceeding  may  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  f  52.*] 

3.  APPBAIi    AND    EBBOB    ({    273*)— EXCEPTION 

TO   Charge— Effect   of  General   Excep- 
tion. 

A  broadside  exception"  to  a  charge  can- 
not be  entertained  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  273;*  Trial,  Cent.  Dig.  §§ 
689,  6G0,  694-696.] 

4.  Judgment    (§   256*)  — Exceptions  — Con- 
formity to  Findings. 

Where  a  judgment  properly  follows  upon 
the  findings  of  the  jury,  and  in  every  particular 
conforms  to  the  statute,  an  exception  to  it  is 
without    merit 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  446-454;    Dec  Dig.  §  256.*] 

Appeal  from  Superior  Court,  Martin  Coun- 
ty; Cooke,  Judge. 

Action  by  E.  P.  Jackson  and  wife  against 
W.  S.  Williams.  Judgment  for  plaintiffs,  and 
defendant  ai)peals.     Affirmed. 

The  foUowitij:  Issue  was  submitted  to  the 
jury  without  objoc'tion:'    *'What  Ib  the  true 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  li^OT.to  date,  &  Reporter  Indexes 


756 


67  SOUTHEASTERN  REPORTER. 


(N.a 


line  between  the  lands  of  the  plaintiffs  and 
those  of  the  defendant?  Answer:  That  the 
dividing  line  between  E.  P.  Jackson  and  wife, 
plaintiffs,  and  Seth  Williams,  defendant,  is 
the  red  line,  as  shown  on  map  from  big  red 
C  to  D  and  B." 

Defendant  moved  for  new  trial.  Motion 
overruled.  Defendant  excepted,  and  appeal- 
ed from  the  Jad^ment  rendered. 


325,  326.  Of  course,  the  proceeding  may 
be  dismissed  for  irregularities  and  defects  on 
Its  face,  as  any  other  legal  proceeding  ma j  be. 

But  it  is  not  necessary  now  to  discuss  or 
to  decide  whether  a  technical  motion  to  non- 
suit can  be  properly  entertained  in  this  pe- 
culiar proceeding.  It  is  suflacieut  that  in  this 
case  we  hold  that  his  honor  did  not  err  in 
submitting  the  location  of  the  line  to  the 


Tlie  red  Unes  (referred  to  in  tlie  statement  of  the  ease  and  in  the  opinion  of 
tlie  oonrt)  are  indicated  1»y  tlie  lieaTy  blaok  lines,  and  tHe  red  letters  are  indicated 
by  large  capital  letters,  ABODE. 

The  bine  lines  (referred  to  in  tbe  opinion  of  the  eonrt)  are  indicated  by  the 
dotted  lines,  and  the  bine  letters  are  indicated  by  the  small  letters,  a  b  e  d.- 


A.  R.  Dunning,  for  appellant  Winston  & 
Everett,  for  appellees. 

BROWN,  J.  The  learned  counsel  for  de- 
fendant assigns  error  in  these  words:  "The 
exceptions  are  hereby  grouped,  as  required 
by  the  court:  (1)  To  the  refusal  of  the  court 
to  nonsuit  (2)  To  the  charge.  (3)  To  the 
judgment" 

We  are  not  prepared  to  hold,  as  contended 
by  defendant  that  the  practice  of  nonsuiting, 
as  now  in  vogue  in  civil  actions,  and  in  spe- 
cial proceedings  generally,  when  an  issue  is 
raised,  and  they  are  transferred  for  trial  to 
the  superior  court  is  applicable  to  a  properly 
constituted  processioning  proceeding.  This 
proceeding  is  a  peculiar  one,  and  intended 
to  effect  an  easy  and  expeditious  settlement 
of  the  location  of  disputed  boundary  lines 
between  adjoining  tracts  of  land,  and  noth- 
ing else.  It  Is  not  an  action  of  ejectment  or 
of  trespass.  Only  one  issue  of  fact  can  arise, 
and  that  must  relate  to  the  location  of  a 
boundary  line.  No  execution  can  be  Issued 
upon  the  Judgment  for  damages  or  posses- 
sion. The  petitioner  is  not  required  to  make 
out  a  perfect  claim  of  title,  or  to  perfect  It  by 
long  and  adverse  possession.  Simple  occupa- 
tion of  the  land  constitutes  sufficient  owner- 
ship to  sustain  the  proceeding.  Williams  v. 
Hughes,  124  N.  a  3,  32  S.  B.  325;   Revlsal, 


jury.  The  petitioners  set  forth  what  they 
contend  to  be  the  true  division  line.  Both 
parties  refer  in  their  pleadings  to  the  same 
description  of  the  dividing  line.  On  the  one 
side  of  this  line  lie^  the  James  Whitfield  land 
(which  is  owned  by  the  plaintiff),,  calling  for 
the  Newton  Ooburn  line;  on  the  other  side 
of  this  line  is  the  Newton  Gobum  land  (own- 
ed by  the  defendant),  calling  for  the  James 
Whitfield  line.  The  controversy,  then,  is  at 
once  reduced  to  the  one  question:  What  is 
the  true  line  between  the  Newton  Coburn 
land  and  the  James  Whitfield  land?  Or,  in 
other  words,  whether  the  line  should  be  as 
shown  by  big  red  C  to  D  to  E,  or  little  bine 
'*a,"  etc.,  as  set  forth  in  the  plat  The  issue 
was  thus  brought  down  to  a  question  of  fact, 
upon  which  both  parties  offered  pertinent 
evidence;  and,  as  there  are  no  assignments 
of  error  based  upon  exceptions  to  the  evi- 
dence, it  is  needless,  if,  indeed,  proper,  that 
we  discuss  its  force  and  effect 

The  exception  to  the  charge  is  what  is 
termed  a  **broad8ide  exception,'*  and  cannot 
be  entertained.  McKinnon  v.  Morrison,  1(M 
N.  C.  360,  10  S.  B.  513. 

The  exception  to  the  judgment  is  without 
merit,  as  the  judgment  properly  followed  up- 
on the  findings  of  the  jury,  and  In  every  par- 
ticular conforms  to  the  statute. 

No  error. 
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(152  N.  C.  S12) 

STOUT  ▼.  PERRY  et  al 

{Supreme  Ck>urt  of  North  Carolina.     April  0» 

1910.) 

1.  Husband  and  Wife  (§  25*)— Aobnct  of 
Husband  fob  Wife. 

A  wife  may  appoint  her  husband  aa  her 
agent. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  SI  148-154 ;   Dec.  Dig.  S  25.*] 

2.  Husband  and  Wife  (8  37*)— Contracts 
Between— Formalities  of  Execution. 

Revisal  1905,  §  2107,  provides  that  no  con- 
tract between  a  husband  and  wife  shall  be  val- 
id to  charge  her  real  estate  for  longer  than  three 
years  next  ensuing,  or  to  charge  the  capital  of 
her  personal  estate  or  income  for  longer  than 
the  same  time,  unless  in  writing  as  required  for 
conveyances  of  land,  etc.  Held,  that  the  con- 
tracts referred  to  were  contracts  made  be- 
tween them  by  which  she  conveys,  or  charges, 
any  part  of  her  estate  to  his  benefit,  and  that 
its  purpose  was  to  prevent  frauds  by  him  on 
her,  and,  if  executeo  with  the  prescribed  for- 
mality, to  validate  such  transactions  between 
them  invalid  at  common  law. 

fEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  f  37.*] 

8.  Husband  and  Wife  (S  25*)— Agency  of 
Husband  for  Wife. 

To  pay  antenuptial  debts,  for  which  a  wife 
is  made  liable  by  Revisal  1905,  |  2101,  and  to 
discharge  her  moral  duty  to  support  an  aged 
and  invalid  parent,  she  may  api^oint  her  hus- 
band as  agent,  and  supply  him  with  the  means. 

FEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §S  148-154 ;   Dec.  Dig.  §  25.*] 

4.  Husband  and  Wife  (8  58*)— Appointment 
OF  Agent  by  Wife  —  Formalities  Re- 
quired. 

The  wife  in  appointing  her  husband  or 
another  as  a?ent  is  not  required  to  use  any  dif- 
ferent formality  than  a  person  sui  juris. 

TEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  S  58.*] 

6.  Husband  and  Wife  (8  232*)— Actions- 
Burden  OF  Proof. 

Where  a  wife  appointed  her  husband  to 
collect  notes  given  on  a  sale  of  her  land,  and 
directed  him  now  to  disburse  the  proceeds,  the 
burden  is  cast  on  his  administrators  sued  for 

the  amount  collected  to  prove  that  he  disbursed 
the  proceeds  as  directed  by  her. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  8  282.*] 

Appeal  from  Superior  Court,  Ohatham 
County;   W.  J.  Adams,  Juflge. 

Action  by  A.  M.  Stout,  administrator  of 
Mrs.  Susan  Johnson,  deceased,  against  Ostia 
Perry  and  another,  administrators  of  Joshua 
Johnson,  deceased.  From  a  judgment  for 
plaintiff,  defendants  appeal.    New  trial. 

The  plaintiff  is  the  administrator  of  Mrs. 
Susan  Johnson.  The  defendants  are  the  ad- 
ministrators of  Joshua  Johnson.  Joshua 
Johnson  and  Susan  Johnson  were  husband 
and  wife.  The  former  died  October  10,  1006, 
the  latter  July  13,  1007.  They  were  married 
June  27,  1877.  On  July  26.  1878,  the  hus- 
band and  wife  executed  their  agreement  to 
convey  a  tract  of  land  belonging  to  the  wife 
to  E.  R  Dismukes  for  $000,  of  which  $250 
was  paid  in  cash,  and  the  balance  evidenced 


by  six  notes,  the  first  for  $100,  due  one  year 
after  date,  and  the  others  for  $110  each,  one 
due  each  year  thereafter.  On  February  8, 
1885,  the  notes  having  been  paid,  the  deed 
was  executed.  J.  E.  Perry  was  the  draughts- 
man of  the  agreement  to  convey  and  of  the 
notes,  which  were  made  payable  to  Joshua 
Johnson,  the  husband.  The  defendant  pro- 
posed to  show  by  Perry  that  at  the  time  the 
notes  vrece  drawn  by  him  and  executed  by 
Dismukes  Mrs.  Johnson  directed  that  they 
be  made  payable  to  her  husband;  that  she 
owed  antenuptial  debts,  which  she  desired 
to  be  paid;  that  she  directed  her  husband 
to  collect  the  notes,  as  they  fell  due,  pay  her 
debts,  and  use  a  sufficient  part  of  the  re- 
mainder, if  any  and  if  sufficient,  to  support 
her  mother,  who  was  aged  and  infirm,  and 
living  with  Mr.  and  Mrs.  Johnson.  This  evi- 
dence was  excluded  by  his  honor  upon  plain- 
tiff's objection.  The  defendants  excepted. 
There  was  a  verdict  for  the  plaintiff  for 
$000,  and  Judgment  accordingly,  from  which 
defendants,  having  duly  excepted,  appealed 
to  this  court 

Hayes  &   Bynum,   H.  A.  London  &  Son, 
and  J.  6.  Hannah,  Jr.,  for  appellants.    R.  H. . 
Dixon,  W.  D.  Slier,  and  N.  Y.  Gully,  for  ap- 
pellee. 

MANNING,  J.  The  plaintiff  contends  that 
the  Judge*s  ruling  was  correct,  because  the 
contract  between  the  husband  and  wife  was 
not  executed  with  the  formality  required  by 
section  2107,  Revisal,  and  the  evidence  of- 
fered did  not  so  tend  to  prove,  but  establish- 
ed that  it  was  not  so  executed.  The  defend- 
ants contend  that  the  evidence  tended  to 
prove  that  the  wife  created  her  husband  her 
agent,  that  It  was  not*  a  contract  to  change 
or  impair  the  body  or  capital  of  the  wife's 
personal  estate  for  the  husband's  advantage, 
and  was  not  required  to  be  executed  with 
the  formality  prescribed  by  that  section  of 
the  Revisal.  That  the  husband  can  be  ap- 
pointed her  agent  by  the  wife,  has  been  sev- 
eral times  decided  by  this  court,  and  seems 
not  to  be  controverted  by  the  plaintiff. 
Bazemore  v.  Mountain,  121  N.  C.  50,  28  S. 
E.  17;  Weathers  v.  Borders,  121  N.  C.  387, 
28  S.  E.  524;  Cunningham  v.  Cunningham, 
121  N.  C.  413,  28  S.  a  525:  Witz  v.  Gray, 
116  N.  C.  48,  20  S.  E.  1010;  Faircloth  v.  Bor- 
den,  130  N.  O.  283,  41  S.  E.  381;  Francis  v. 
Reeves,  137  N.  C  260,  40  S.  B.  213;  Weld  v. 
Shop  Co.,  147  N.  C.  588,  61  S.  E.  573.  It  is 
clear  that  the  contracts  required  by  section 
2107,  Revisal,  to  be  executed  with  the  for- 
mality of  a  deed,  are  contracts  made  between 
the  wife  and  the  husband,  by  which  the 
wife  conveys,  affects,  or  charges  any  part 
of  her  real  or  personal  estate  to  the  benefit 
of,  and  for  the  advantage  of,  her  hus1)and. 
Its  purpose  was  to  prevent  frauds  by  the 
husband  upon  the  wife,  and  to  give  validity 
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to  transactions,  invalid  at  common  law,  be- 
tween husband  and  wife,  of  the  nature  de- 
scribed, provided  they  are  executed  with  the 
prescribed  formality.  Sims  v.  Ray,  DO  X. 
C.  87,  2  S.  Eu  443;  Long  v.  Rankin,  108  N. 
C.  338,  12  S.  E.  987.  The  liability  of  the 
wife  for  her  antenuptial  debts  is  declared  by 
section  2101.  It  being  her  clear  duty  to  pay 
sudi  debts,  we  know  of  no  statute  or  deci- 
sion which  forbids  her  to  appoint  her  hus- 
band her  agent  to  pay  these  debts,  and  de- 
liver to  him  the  means  with  which  to  do  so. 
There  is  no  statute  which  prevents  a  wife 
from  being  honest.  If  the  wife  recognized 
her  moral  duty  to  support  an  aged  and  in- 
valid mother,  we  ai-e  not  advised  of  any 
statute  or  decision  which  forbids  her  to  dis- 
charge this  high  moral  duty.  It  follows  the 
I)recept  of  divine  law,  and  we  find  no  human 
statute  which  forbids  It.  She  may  appoint 
her  husband  her  agent  to  disburse  the  means 
which  she  shall  supply  him  for  the  discharge 
of  this  moral  obligation.  In  the  several 
cases  cited  there  can  be  found  no  utterance 
of  this  court  which  Indicates  that  a  feme 
covert  is  required  to  use  any  different  for- 
jnallty  In  appointing  her  agent  than  a  person 
sui  juris.  The  excluded  evidence  tended  at 
least  to  prove  that  In  the  transaction  detailed 
the  wife  appointed  her  husband  her  agent 
to  collect  the  notes,  and  directed  him  how 
to  disburse  the  proceeds.  The  burden  is  cast 
upon  his  representatives  to  prove  (they  ad- 
mitting he  did  collect  the  notes)  that  he  dis- 
bursed the  proceeds  as  directed  by  his  wife. 
In  excluding  the  evidence  offered  by  the 
defendants  there  is  error,  for  which  there 
must  be  a  new  trial. 


(1B2  N.  c,  816) 

WILLCOX  V.  DURHAM  &  C.  R.  CO. 

(Supreme  Court  of  North  Carolina.     April  6, 

1910.) 

1.  Pleading  (|  214*)— Admissions  by  De- 
murrer. 

A  demurrer  to  a  complaint  admits  its  al- 
legations to  be  true. 

[Ed.    Note.— For   other   cases,    gee    Pleading, 
Cent.  Dig.  §§  525-534 ;   Dec.  Dig.  S  214.*] 

2.  Railroads  (§  25*)— Contract  by  Agent- 
Action  Thereon— Necessity  of  Pleading 
Authority. 

If  defendant's  superintendent,  who  made 
the  contract  sued  on*  was  not  authorized  to 
contract,  it  must  be  pleaded  in  the  answer,  and 
the  complaint  is  not  demurrable  because  it  does 
not   allege  his  authority. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Dec.  Dig.  $  25.*] 

3.  Carriers  (S  1961^*)  —  Connecting  Car- 
riers—Action Between  —  Complaint  for 
Delivering  Frkigtit—  Rebates— Discrim- 
iN'ATiGN  IN  Rates. 

A  complaint  agiiinst  a  railroad  company  al- 
]c^od  plnlntifF  built  a  tram  road  and  hauled  over 
ir  lumber  which  he  delivpred  to  defendant,  who 
shii;|)<?d  it.  and  that  at  a  specified  rate  on  lumber 
']^Ii\ercd  by  the  tram  road,  as  prescribed  by  con- 
tract  betupen   the   parties,    he   became   entitled 


!  to  a  certain  sum.  Held  not  demurrable  on  the 
j^round  that  the  contract  was  uitra  vires,  in  con- 
flict with  I^ws  1891,  c.  :^20,  and  contrary  to 
public  policy,  as  it  was  not  averred  plaintiff 
tmnsported  any  of  his  own  lumber,  and  if  the 
contract  was  an  attempt  to  give  plaintiff  a  re- 
bate forbidden  by  section  4,  or  a  discrimination 
in  rates  in  his  favor,  it  could  not  be  fairly 
inferred  from  the  complaint,  and  only  an  answer 
could  raise  the  defense. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.   §    1901^.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty;   \V.  J.  Adams,  Judge. 

Action  by  W.  C.  Willcox  against  the  Dur- 
ham &  Charlotte  Railroad  Company.  A  de- 
murrer to  tlie  complaint  was  overruled,  and 
defendant  appeals.    Affirmed. 

H.  F.  Seawell  and  Gutlirie  &  Guthrie,  for 
appellant.     R.  L.  Bums,  for  appellee. 

CLARK,  C.  J.  On  May  5,  1807.  the  de- 
fendant through  its  sui>erintendent,  entered 
into  a  contract  with  the  plaintiflf  containing 
the  following  provision:  "For  and  in  consid- 
eration of  the  beuefits  to  be  derived  l)y  (be 
building  of  a  tram  road  by  the  party  of  the 
second  part,  from  a  point  on  the  line  of  rail- 
road, to  a  point  on  the  property  of  the  sec- 
ond part,  lying  on  the  south  side  of  Rich- 
lands  creek,  the  party  of  the  first  part  hereby 
agrees  to  pay  to  the  party  of  the  second  part 
a  sum  equivalent  to  %  cent  per  100  pounds 
on  all  lumber  or  timber  delivered  by  the 
aforementioned  tram  road  from  some  point 
hereafter  to  be  located,  on  the  south  side  of 
Rlchlands  creek."  This  action  was  begun  be- 
fore a  justice  of  the  .peace  for  the  sum  of 
$200.  The  complaint  alleges  that  the  plain- 
tiff built  said  tram  road  in  execution  of  the 
terms  of  said  contract  and  hauled  over  it 
1,108.356  feet  of  lumber  which  he  delivered 
to  the  defendant,  who  shipped  the  same,  and 
that  at  the  rate  of  compensation  prescribed 
by  the  contract  the  plaintiff  became  entitled 
to  recover  the  sum  of  $221.67,  but  that  he 
remits  all  above  $200  and  the  interest  on  the 
excess.  The  defendant  demurs  (1)  because  It 
Is  not  alleged  that  F.  D.  Jones,  superintend- 
ent, was  authorized  to  make  such  contract; 
(2)  that  the  contract  was  ultra  vires,  and  in 
conflict  with  chapter  320,  Laws  1891  (then  In 
force),  and  contrary  to  public  policy. 

The  demurrer  admits  the  allegations  of 
the  complaint  to  be  true.  The  complaint  al- 
leges the  contract  was  made  between  the  de- 
fendant and  the  plaintiff,  and  that  in  pur- 
suance of  it  the  plaintiff  built  the  tram. road 
and  delivered  the  lumber,  which  was  hauled 
over  said  tram  road  in  accordance  with  the 
terms  of  the  contract.  If  the  superintendent 
was  not  authorized  to  contract  for  the  de- 
fendant, that  must  be  set  up  as  a  defense  in 
the  answer. 

As  to  the  last  ground  of  the  demurrer,  it 
is  not  averred  that  the  plaintiff  transporter' 
any  of  his  own  lumber  over  said  tramway. 
If  this  contract  was  an  attempt  to  give  the 
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plain tlflP  a  r^ate  which  was  forbidden  by 
section  4,  c.  320,  Laws  1891  (in  force  at  date 
of  this  contract),  or  a  discrimination  in  rates 
in  favor  of  plaintiff,  this  does  not  appear  in, 
nor  is  it  a  fair  inference  from,  the  complaint. 
Such  defense  can  be  raised  by  answer.  For 
all  that  now  appears  the  **%  ceut  per  100 
pounds'*  was  an  allowance  to  the  tram  road 
for  its  hauling,  which  was  added  to  the  de- 
fendant's rate  from  the  point  where » it  re- 
ceived this  lumber. 

The  court  below,  therefore,  properly  over- 
ruled the  demurrer,  and  gave  the  defendant 
leave  to  answer  over  Revisal,  S  506. 

Affirmed. 


(152  N.  C.  842) 

JARRI2TT    STATIONERY    GO.    v.    SOUTH- 
ERN EiXPRESS  GO. 

(Supreme  Court  of  North  Carolina.     April  13, 

1910.) 

'pleading   (§  250*)— Amendment— RELiEy. 

Piiiiiiliff  suiug  for  the  penalty  und^r  Revis- 
al 1905,  §  2(534  (providing  a  penalty,  reoover- 
{ible  by  the  consignee,  for  failure  or  a  carrier 
to  adjust  and  pay  within  a  certain  time  a  claim 
for  damages  to  goods,  provided  that,  unless 
the  full  amount  of  damages  claimed  be  estab- 
lished, no  penaltv  shall  be  recovered;  and  pro- 
viding that  the  causes  of  action  for  the  dam- 
ages and  the  penalty  may  be  united  in  the 
same  complaint),  may  be  allowed  to  amend  so 
as  to  a  ho  sue  for  the  damages,  the  amount  of 
which  had  been  agreed  on  by  tire  parties;  the 
allowance  of  the  amendment  neither  reducing 
the  burden  on  plaintiff,  nor  taking  awav  from 
defeijilant  any  defense  which  could  be  set 
up  in  a  new  action  commenced  when  the  amend- 
ment was  asked  for,  and  not  subHtaatially 
changing  the  claim  or  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec 
Dig.  §  250.*] 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty ;  Long,  Judge. 

Action  by  the  Jarrett  Stationery  Company 
a  gainst  the  Southern  Express  Company. 
From  a  judgment  for  plaintiff,  on  appeal 
from  a  justice,  defendant  appeals.    Affirmed. 

Action  instituted  to  recover  penalty  fixed 
by  section  2034,  Kevisal  1905,  for  failure  to 
settle  claim  In  the  time  prescribed.  The  sum- 
mons required  the  defendant  **to  answer  to 
the  complaint  of  E.  H.  Jarrett,  plaintiff,  In 
a  civil  action  for  the  recovery  of  $50  and 
cents,  and  Interest  on  $50  from  Janu- 
ary 17,  1907,  until  paid,  due  by  penalty  for 
failure  to  settle  claim  in  90  days  after  filing 
same  with  defendant,  and  demanded  by  plain- 
tiff." In  the  superior  court  and  during  the 
trial,  after  plaintiff  had  testified  that  the  ex- 
press package  was  tendered  to  him  in  a  dam- 
aged condition,  and  after  he  had  seen  defend- 
ant's agent,  and  amount  of  damages,  to  wit, 
$4,  had  been  agreed  on,  and  claim  in  writing 
filed  with  such  agent,  and  that  the  same  had 
not  been  settled,  adjusted,  or  paid,  the  court 
permitted  the  plaintiff  to  amend  by  suiug  al- 
so for  the  $4  damage.  The  defendant  object- 
ed ur'ou  the  ground  that  «>.  new  cause  of  ac- 


tion was  inserted.  Xhe  objection  was  over- 
ruled, and  defendant  excepted.  Tlie  defend- 
ant moved  in  apt  time  to  nonsuit  the  plaintiff 
under  the  statute.  Motion  overruled,  and 
defendant  excepted.  The  jury  found,  in  re- 
sponse to  the  issues,  that  the  goods  trans- 
ported by  defendant  had  been  damaged  to  ' 
the  amount  of  $4;  that  plaintiff  filed  his 
claim  in  writing  on  September  16,  1907 ;  that 
defendant  did  not  adjust  and  pay  the  claim 
in  90  days ;  and  that  plaintiff  was  entitled  to 
recover  the  penalty  of  $50.  Judgment  was 
rendered  on  the  verdict,  and  defendant  ap- 
pealed to  this  court. 

John  A.  Barriuger,  for  appellant.  W.  P. 
Kagan  and  6.  S.  Bradshaw,  for  appellee. 

MANNING.  J.  We  do  not  think  his  honor 
erred  in  permitting  the  amendment  com- 
plained of.  The  statute  (section  2(>:j4,  Revisal 
10O5)  provides:  '*That  unless  such  consignee 
recover  in  such  action  the  full  amouut  claim- 
ed, no  penalty  shall  he  recovered,  but  only 
the  actual  amount  of  the  loss  or  damage, 
with  interest  as  aforesaid.  Causes  of  action 
for  the  recovery  of  the  possession  of  the 
property  shipped,  for  loss  or  damaj^e  thereto, 
and  for  the  i)enalties  herein  provided  for, 
may  be  united  in  the  same  complaint."  It 
will  be  seeu,  therefore,  that,  in  order  for  the 
plaintiff  to  recover  the  penalty,  he  must  es- 
tablish his  damage  to  be  In  exact  agreement, 
In  amount,  with  the  claim  filed  by  him ;  oth- 
erwise, no  penalty  shall  be  recovered. 
Whether  this  damage  has  been  adjudicated 
In  an  Independent  action,  or  united  in  the 
action  to  recover  the  penalty,  the  agreement 
in  amount  must  be  shown.  As  no  Independ- 
ent action  for  the  damage  had  been  brought. 
It  was  Incumbent  upon  the  plaintiff  to  es- 
tablish that  his  damage  was  the  full  amount 
of  the  claim  filed,  and  it  was  open  to  the 
defendant,  as  one  way  to  avoid  the  penalty, 
to  prove  that  the  damage  was  less.  Albrit- 
ton  V.  Railroad,  148  N.  C.  4S5,  62  S.  B.  597. 

The  summons  fixed  the  defendant  with  no- 
tice of  the  specific  jjeualty  plaintiff  sought 
to  recover,  and  the  statute,  as  construed  by 
this  court  in  the  case  cited,  fixed  the  defend- 
ant with  notice  of  the  proof  required  to  sus- 
tain the  cause  of  action  so  stated,  which  em- 
braced the  proof  of  the  claim  for  damages  as 
a  condition  precedent  to  the  right  to  recover 
the  penalty.  The  amount  of  damage  can  as 
well  be  determined  by  agreement  as  by  suit. 
The  voluntary  payment  of  the  amouut  claim- 
ed as  damage,  when  made  after  the  statutory 
time,  is  neither  a  forfeiture  nor  a  satisf:n - 
tion  of  the  penalty.  This  court  in  the  case 
cited,  quotes  with  approval  the  follow! ni: 
language,  inter  alia,  of  Justice  Gary,  in  hi^ 
dissenting  opinion  in  Best  v.  Hallway,  72  S. 
C.  488.  52  S.  E.  227:  '*The  mode  of  determin- 
ing whether  the  consignee  was  entitled  to  re- 
cover the  full  amount  of  his  claim  is  a  mere 
incident,   and   not  a   condition   prtjcedeat  to 
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bis  right  to  recover  the  penalty."  If  a  Judg- 
ment bad  been  recovered  In  a  prior  Independ- 
ent action,  for  the  full  amount  of  the  claim 
for  damages,  then,  in  the  suit  for  the  penalty, 
such  action  would  operate  as  an  estoppel  up- 
on the  defendant  to  contest  this  fact  in  Its 
liability  for  the  penalty.  The  allowance  of 
the  amendment  did  not  reduce  the  burden 
resting  upon  the  plaintifT,  nor  take  away 
from  the  defendant  any  defenses  which  could 
be  set  up  in  a  new  action  commenced  when 
the  amendment  was  asked  for — it  did  not 
substantially  change  the  claim  or  defense. 
Section  1467,  Revisal;  Simpson  v.  Lumber 
ty>.,  133  N.  0.  95,  45  S.  B.  409 ;  Stone  v.  Rail- 
road, 144  N.  C.  220,  50  S.  B.  932;  Kron  v. 
Smith,  90  N.  C.  389,  2  S.  E.  532.  In  the  case 
last  cited.  Chief  Justice  Smith  says:  "It 
does  not  appear  that  any  defenses  are  taken 
away  which  could  be  set  up  in  a  new  action 
commenced  when  the  amendment  was  asked 
for,  and  it  would  be  a  reproach  to  the  admin- 
istration of  the  law  to  deny  to  the  court  the 
authority  to  allow  It."  We  do  not  think  his 
honor  exceeded  his  power  in  allowing  the 
amendment.  Having  the  power  to  act  up- 
on the  question  of  amendment,  it  was  ad- 
dressed to  his  discretion  as  to  how  he  should 
act,  and  upon  what  terms  he  would  permit  it, 
and  his  action  is  not  subject  to  review  by  us. 
In  our  opinion,  the  motion  to  nonsuit  was 
properly  overruled. 

Having  examined  the  record  and  the  au- 
thorities cited,  we  discover  no  error  at  the 
trial,  and  the  judgment  Is  affirmed. 

No  error. 


a52  N.  C.  »5) 

VINEBBRG  V.  DAY  et  al. 

(Supreme  Court  of  North  Carolina.    April  13, 

1910.) 

1.  Physicians  and  Subgboms  (|  6*)  —  Cer- 
tificate TO  Practice  —  Statutes  —  Con- 
struction. 

Pub.  Laws  1909,  c.  444,  S  6,  provides  that 
every  person  who  has  been  engaged  in  prac- 
ticing optometry  in  the  state  for  two  years 
prior  to  the  date  of  the  passage  of  the  act  shall 
within  six  months  thereafter  file  an  affidavit 
as  proof  thereof  with  the  board  of  examiners 
in  optometry,  and  that  the  secretary  shall  is- 
sue to  such  person  a  certificate  of  registration 
without  the  necessity  of  an  examination.  Sec- 
tion 8  provides  that  recipients  of  certificates 
shall  present  the  same  for  record  to  the  clerk 
of  the  superior  court  of  the  county  "in  which 
the.v  shnll  reside,"  and  that  the  clerk  shall  re- 
cord said  certificate  etc.  Heldt  that  such  pro- 
visions apply  only  to  a  resident  of  the  state. 

[Ed.   Note.— For  other  cases,   see  Physicians 
and  Surgeons,  Dec.  Dig.   §  5.*] 

2.  Mandamus  (8  87*)— Medical  Practition- 
ers—Certificate OP  Registration— Issu- 
ance. 

If  Pub.  Laws  1909,  c,  444,  $  6,  confers 
judicial  power  on  the  board  of  examiners  to 
pass  on  the  facts  stated  in  the  application  for 
a  certificate  to  practice  optometry,  or  to  exer- 
cise a  sound  legal  discretion  in  the  matter,  man- 


damus will  not  lie  to  compel  the  boanl  to  is- 
sue  a    certificate. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  189-194;    Dec  Dig.  §  87.»] 

Appeal  from  Superior  Court,  Guilford 
County;  W.  J.  Adams,  Judge. 

Action  by  A.  Vineberg  for  mandamus 
against  F.  N.  Day  and  others.  From  a  judg- 
ment refusing  the  writ,  plaintiff  appeals. 
Affirmed. 

Stedman  &  Cooke,  for  appellant  A.  L. 
Brooks,  E.  D.  Kuykendall,  and  O.  W.  Hall, 
for  appellees. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff  against  the  defendants,  who 
constitute  the  board  of  examiners  in  op- 
tometry in  this  state,  for  the  purpose  of 
obtaining  a  peremptory  writ  of  mandamus 
compelling  the  defendant  to  issue  to  him  a 
license  to  practice  optometry  in  the  state 
without  undergoing  an  examination  as  to 
his  qualifications,  by  virtue  of  the  provi- 
sions of  Acts  1909,  c.  444.  Section  5  of  the 
said  act  provides  for  an  examination  by  the 
board,  in  order  to  ascertain  whether  the 
applicant  is  qualified,  by  learning  or  ex- 
perience, to  practice  optometry.  The  pur- 
pose of  the  act  is  to  protect  the  people  of 
the  state  against  quacks  and  empirics.  It 
is  further  provided  by  the  act  as  follows: 

"Sec.  6.  Every  person  who  had  peen.  en- 
gaged in  the  practice  of  optometry  in  the 
state  of  North  Carolina  for  two  years  prior 
to  the  date  of  the  passage  of  this  act  shalU 
within  six  months  thereafter,  file  an  affi- 
davit as  proof  thereof  with  said  board.  The 
secretary  shall  keep  a  record  of  said  per- 
son and  shall,  upon  payment  of  three  dol- 
lars, issue  to  said  person  a  certificate  of 
registration  without  the  necessity  of  an  ex- 
amination. 

"Sec  7.  All  persons  entitled  to  a  certifi- 
cate of  registration  under  the  full  provisions 
of  section  six,  shall  be  exempt  from  the 
provisions  of  section  five  of  this  act 

*'Sec.  8.  All  recipients  of  said  certificate 
of  registration  shall  present  the  same  for 
record  to  the  clerk  of  the  Superior  Court  of 
the  county  In  which  they  reside,  and  shall 
pay  a  fee  of  fifty  cents  for  recording  the 
same.  Said  clerk  shall  record  said  certifi- 
cate In  a  book  to  be  provided  by  him  for 
that  purpose. 

"Sec.  9.  Any  person  entitled  to  a  certifi- 
cate as  provided  for  In  section  six  in  this 
act  who  shall  not,  within  six  months  after 
the  passage  of  this  act,  make  written  ap- 
plication to  the  board  of  examiners  for  a 
certificate  of  registration,  accompanied  by 
a  written  statement,  signed  by  him  and  duly 
verified  before  an  officer  authorized  to  ad- 
minister oaths  In  this  state,  fully  setting 
the  ground  upon  which  he  claims  such  cer- 
tificate, shall  be  deemed  to  have  waived  his 
right  to  a  certificate  under  the  provisions  of 


"For  other  caaw  sm  same  topic  and  section  NUMBER  in  Dec  A  Am.  Diss.  IdOT  to  date.  A  Reporter  ladcsi 


N.C.) 


VINEBERG  V.  DAY. 


761 


said  section.  Any  such  person  may  obtain 
a  certificate  thereafter  by  snccessfully  pass- 
ing examination  and  paying  a  fee  as  pro- 
vided for  in  this  act. 

"Sec.  10.  Every  person  to  whom  a  certifi- 
cate of  examination  or  registration  Is  grant- 
ed, shall  display  the  same  in  a  conspicuous 
part  of  his  office  wherein  the  -practice  of 
optometry   !s  conducted." 

The  plaintifT  presented  to  the  board  an 
affidavit  which  was  defective,  and  after- 
wards he  presented  an  amended  affidavit,  in 
which  he  stated  that  he  had  practiced  op- 
tometry in  this  state  continuously  for  two 
years  next  preceding  the  passage  of  said 
act.  It  appeared  in  the  said  affidavit  that 
he  had  practiced  optometry  in  other  states 
occasionally,  when  called  upon  to  do  so. 
The  affidavit  was  taken  in  the  form  of  ques- 
tions and  answers,  and  many  questions 
were  propounded  to  the  applicant  for  the 
purpose  of  ascertaining  his  qualldcations  to 
practice  the  profession  of  optometry,  which 
were  answered  by  him.  The  board  refused 
to  issue  the  certificate,  and  he  then  brought 
this  action  to  compel  them  to  do  so. 

It  was  agreed  at  the  hearing  that  the 
judge  should  find  the  facts,  and  among  oth- 
ers he  found  the  following:  First,  that  the 
petitioner  has  not  been  a  resident  of  this 
state;  and,  second,  that  the  defendants  duly 
considered  the  affidavit  first  filed  by  the 
petitioner  and  the  second  affidavit,  or  writ- 
ten application,  and  passed  upon  the  same, 
the  board  finding  as  a  fact  that  the  petition- 
er had  not  been  engaged  in  the  practice  of 
optometry  in  this  state  for  two  years  prior 
to  the  passage  of  said  act,  and  that  the 
grounds  set  forth  in  his  application  were 
not  such  as  under  the  law  entitled  him  to 
a  certificate;  third,  that  the  petitioner  had 
not  been  engaged  in  the  practice  of  optome- 
try in  this  state  for  two  years  prior  to,  and 
next  preceding,  the  date  of  the  passage  of 
the  act  of  1909. 

It  will  be  observed  that  the  act  of  1909, 
In  section  6  thereof,  requires  that  the  ap- 
plicant for  a  certificate  without  examination 
shall  ofTer  proof  showing  that  he  is  entitled 
thereto.  It  is  true  that  this  proof  may  be 
made  in  the  form  of  an  affidavit;  for  the 
words  in  the  act  are  that  he  shall  "file  an 
affidavit  as  proof  (of  the  facts)  with  said 
board."  The  evident  purpose  of  the  act  is 
that  the  applicant  should  be  required  to 
file  an  affidavit  in  order  to  prove  to  the 
board,  or,  in  other  words,  to  the  satisfac- 
tion of  the  board,  that  he  had  practiced  op- 
tometry in  the  state  within  two  years  next 
preceding  the  passage  of  the  act  Why 
should  the  Legislature  require  proof  of  the 
fact  that  he  had  so  practiced  in  this  state 
unless  the  board  had  the  authority  to  pass 
upon  the  proof  and  to  find  whether  he  had 
00  practiced  or  not?  The  requirement  that 
the  proof  should  be  In  the  form  of  an  affi- 


davit should  make  no  difTerence  in  the  con- 
struction of  the  act  But  assuming  that  the 
board  had  no  discretion  in  the  matter,  and 
no  right  to  pass  upon  the  proof  or  to  find 
the  facts,  one  way  or  another,  the  act  clear- 
ly requires  that  Its  provisions  should  apply 
only  to  a  resident  of  this  state,  for  in  sec- 
tion 8  it  provides  that:  ''Any  recipient  of 
a  certificate  of  registration  shall  present 
the  same  for  record  to  the  clerk  of  the  su- 
perior court  of  the  county  in  which  he  re- 
sides, and  shall  pay  a  fee  of  fifty  cents  for 
recording  the  same,  and  the  clerk  shall  re- 
cord the  certificate  In  a  book  to  be  provided 
by  him  for  that  purpose."  How  can  the 
certificate  be  filed  with  the  clerk  of  the 
court  in  the  county  of  the  plaintiffs  resi- 
dence, if  the  plaintiff  has  no  residence 
there,  and  the  court  below  has  expressly 
found  as  a  fact  that  the  plaintiff  has  not 
been  a  resident  of  this  state?  The  parties 
agreed  that  the  Judge  might  find  the  facts 
and  declare  his  conclusions  of  law  arising 
thereon. 

If  we  should  hold  that  the  act  conferred 
Judicial  power  upon  the  board  to  pass  upon 
the  facts  stated  in  the  application,  or  to  ex- 
ercise a  sound  legal  (discretion  in  the  matter, 
the  remedy  by  mandamus  could  not  be  in- 
voked for  the  purpose  of  compelUng  the 
board  to  issue  the  certificate.  In  Board  of 
Education  v.  Commissioners,  150  N.  O.  116, 
63  S.  E.  724,  this  court,  quoting  from  High 
on  Extr.  Legal  Remedies  (2d  Ed.)  §  24,  said : 
"  *An  important  distinction  to  be  observed  in 
the  outset,  and  which  will  more  fully  ap- 
pear hereafter,  is  that  between  duties  that 
are  peremptory  and  absolute,  and  hence 
merely  ministerial  in  their  nature,  and 
those  which  involve  the  exercise  of  some  de- 
gree of  official  discretion  and  Judgment  up- 
on the  part  of  the  officers  charged  with 
their  performance.  As  regards  the  latter 
class  of  duties,  concerning  which  the  officer 
is  vested  with  discretionary  powers,  while 
the  writ  may  properly  command  h*lm  to  act 
or  may  set  him  in  motion,  it  will  not  further 
control  or  interfere  with  his  action,  nor 
will  it  direct  him  to  act  in  any  specific  man- 
ner.' The  doctrine  so  stated  by  Mr.  High  is 
in  accord  with  the  uniform  decisions  of  this 
court  on  the  subject.  Ward  v.  Commis- 
sioners, 146  N.  a  534  [60  S.  E.  418,  125  Am. 
St  Rep.  489];  Glenn  v.  Commissioners,  139 
N.  C.  412  [52  S.  E.  58] ;  Burton  v.  Furman, 
115  N.  C.  166  [20  S.  E.  443]."  See  Barnes  v. 
Commissioners,  135  N.  C.  27,  47  S.  E.  737. 

We  are  of  the  opinion  that,  upon  the 
facts  as  found  by  Judge  W.  J.  Adams  In 
the  court  below,  the  Judgment  refusing  the 
writ  of  mandamus 'was  correct  It  is  un- 
necessary that  we  should  refer  to  the  cases 
cited  in  the  brief  of  the  appellant  As  in  the 
view  we  take  of  the  case  they  have  no  ap- 
plication to  the  facts  as  found  by  the  court 

Affirmed. 
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ed,  this  raised  a  presnmptioii  that  the  defend- 
ant was  the  father  of  the  child,  and  the  bur* 
den  of  rebutting  this  presumption  was  on  the 
defendant 

We  are  not  inadvertent  to  several  of  our 
recent  decisions  to  the  effect  that  in  ordinary 
civil  issues  the  terms  "prima  facie"  and  "pre- 
sumptive," when  applicable,  have  been  held 
to  affect  the  burden  of  proof  only,  and  not 
the  burden  of  the  issue  (see  cases  collected 
and  referred  to  in  Winslow  v.  Hardwood  Co., 
147  N.  0.  275,  60  8.  E.  1130) ;  but  this  bas- 
tardy proceeding  has  been  said  in  frequent 
cases  to  be  of  anomalous  nature,  and  we  do 
not  think  it  well  to  apply  such  a  principle  to 
the  construction  of  this  statute  and  overturn 
so  many  repeated  and  well-considered  deci- 
sions to  the  effect  that  in  these  cases  the  af- 
fidavit of  the  woman  changes  the  burden  of 
the  issue  and  places  on  the  defendant  the 
burden  of  showing  the  contrary.  See,  fur- 
ther, State  V.  Patton,  27  N.  C.  186;  State  v. 
Goode,  32  N.  O.  49.  We  are  therefore  of 
opinion  that  defendant's  prayer  for  instruc- 
tion was  properly  overruled,  and  the  excep- 
tion to  the  charge  as  given  on  the  first  ground 
stated  was  not  well  taken.  Nor  can  the  de- 
fendant's exception  on  the  second  ground  as 
stated  by  him  be  sustained,  that  there  was 
error  in  charging  the  jury  that,  the  presump- 
tion of  paternity  having  been  raised  by  the 
woman's  afildavit,  the  burden  was  on  the  de- 
fendant to  satisfy  the  jury  to  the  contrary ; 
the  position  being  that  the  term  ''must  sat- 
isfy" is  stronger  than  the  law  requires.  This 
proceeding  being,  as  stated,  of  a  civil  nature, 
we  have  held  in  several  recent  cases  that  the 
terms  "must  satisfy"  and  ''must  satisfy  by 
the  preponderance  of  the  evidence,"  are  of 
equivalent  import,  and  certainly  the  distinc- 
tion suggested  will  be  no  longer  held  for  re- 
versible error.  Fraley  v.  Fraley,  150  N.  C. 
504,  64  S.  E.  381,  citing  with  approval  on  this 
point  the  well-considered  opinion  of  Associ- 
ate Justice  Walker  in  ChaflSn  v.  Mfg.  Co.,  135 
N.  C.  95,  47  S.  E.  226. 

We  think,  however,  that  the  exception  to 
the  charge  on  the  third  ground  noted  by  de- 
fendant must  be  sustained,  to  wit,  that  in 
meeting  the  burden  placed  on  defendant  by 
the  presumption  of  law  the  charge  restricts 
the  defendant  to  the  testimony  introduced  by 
him.  It  is  accepted  doctrine  that  both  in 
criminal  and  civil  causes  the  issue  must  be 
determined  from  all  the  testimony  properly 
admitted  which  is  relevant  to  the  inquiry, 
and  whether  it  comes  from  plaintiff  or  de- 
fendant. State  V.  Hamby,  126  N.  C.  1066,  35 
S.  E.  614 ;  State  v.  Rogers.  79  N.  C.  609.  And, 
on  the  facts  presented  in  restricting  the  de- 
fendant to  the  evidence  tending  to  exculpate 
Introduced  by  him,  there  was  reversible  er- 
ror, which  entitled  the  defendant  to  a  new 
trial. 

New  trial. 


BROWN,  J.,  concurs  in  result 


(162  N.  o.  MS) 

STATE  T.  STACKHOUSBL 

(Supreme  Court  of  North  Carolina.     April  6^ 

1910.) 

1.  Homicide  (|  152*)  —  Dbobxb  —  Burden  op 
Pboop. 

There  was  no  error  in  a  charge  that,  to 
raise  to  marder  in  the  first  degree  the  crime  of 
murder  in  the  second  degree  in  the  case  of  inten- 
tional killing  with  a  deadly  weapon,  admitted  by 
the  prisoner  or  shown  by  the  state,  the  burden 
rests  on  the  state  to  show  beyond  a  reasonable 
doubt  that  the  prisoner  with  deliberation  and 
premeditation  entertained  the  fixed  design  to 
take  the  life  of  deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  279-283 ;   Dec.  Dig.  f  152.*] 

2.  Homicide  (§  14*)— Willful  Act— Delib- 
eration. 

In  a  prosecution  for  murder,  there  was  no 
error  in  charging  that  an  act  is  done  willfully 
when  it  is  done  intentionally,  purposely,  and 
deliberately,  in  violation  of  law,  and  that  it  is 
done  with  deliberation  when  its  consequences 
and  results  are  carefully  thought  out,  weighed 
and  considered  before  it  is  done. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  19,  20;    Dec.  Dig.  §  14.»3 

Appeal  from  Superior  Court,  Scotland 
County;   W.  J.  Adams,  Judge. 

John  Allen  Stackhouse  was  conyicted  of 
murder,  and  he  appeals.    Affirmed. 

The  following  portions  of  the  charge  ex- 
cepted to  are  referred  to  in  the  opinion: 

**The  Intentional  killing  of  a  human  be> 
ing  with  a  deadly  weapon  implies  malice. 
When  such  killing  Is  admitted  by  the  prison* 
er  or  shown  by  the  state,  nothing  else  ap- 
pearing, the  prisoner  is  guilty  of  murder  in 
the  second  degree;  and  the  burden  then  rests 
on  the  state  to  show  facts  and  circumstancea 
sufficient  to  raise  or  to  aggravate  the  crime 
to  murder  in  the  first  degree — ^that  Is,  to 
show  beyond  a  reasonable  doubt  that  the 
prisoner  with  deliberation  and  premeditation 
formed  and  entertained  the  fixed  design  to 
take  the  life  of  the  deceased." 

"An  act  is  done  willfully  when  it  is  done 
intentionally,  purposely,  and  deliberately  in 
yiolation  of  law.  It  Is  done  with  delibera- 
tion when  its  consequences  and  results  are 
carefully  thought  out,  weighed,  and  consid- 
ered before  it  is  done." 

The  prisoner  was  conyicted  of  murder  In 
the  first  degree,  and  from  the  Judgment  and 
sentence  of  death  appeals  to  this  court. 

Cox  &  Dunn,  for  appellant  The  Attorney 
General,  for  the  State. 

BROWN,  J.  The  prisoner  was  convicted 
of  the  premeditated  and  deliberate  murder 
of  his  wife.  The  killing  with  a  deadly  weap- 
on, a  shotgun,  was  admitted.  There  are  no 
exceptions  to  the  evidence.  The  only  assign- 
ments of  error  relate  to  the  charge  of  the 
Judge  upon  the  question  of  premeditation. 

We  have  examined  the  entire  record  y^tli 
the  care  which  the  importance  of  the  case 
deserves,  and  we  have  weighed  the  well-con- 
sidered argument  of  the  learned  counsel  for 
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the  prisoner.  We  are  compelled  to  say  that 
we  find  DO  merit  In  ttie  exceptions  pressed 
80  earnestly  upon  oar  attention.  His  honor 
followed  accurately  the  well-settled  prin- 
ciples laid  down  by  this  court  on  numerous 
cases  as  to  what  constitutes  deliberation  and 
premeditation,  and  we  thmk  it  is  needless 
to  repeat  them  here.  State  v.  Thomas,  118 
N.  O.  1118,  24  S.  E.  431;  State  v.  Dowden, 
118  N.  O.  1145,  24  S.  E.  722;  State  v.  Nor- 
wood, 115  N.  C.  T90,  20  S.  B.  712,  44  Am.  St 
Bep.  498;  State  v.  Covington,  117  N.  O.  834, 
23  S.  E.  387;  State  y.  McOormac,  116  N.  a 
1033,  21  a  E.  603. 

It  is  true  the  provocation  which  led  to  the 
crime  was  such  that  It  induced  the  Jury  to 
attach  to  tiieir  verdict  a  recommendation  for 
mercy.  That  is  a  matter  for  the  considera- 
tion of  the  Chief  Elzecutlve  of  the  state. 

In  the  rulings  of  the  court  below  we  find 
no  error. 

(152  N.  C.  861) 

CARRAWAT  et  aL  v.  MOSELET  et  al. 

(Snpreme  Court  of  North  Carolina.     April  18, 

1910.) 

X.  PowEBS  (S  33*)— Power  of  Appointment— 

EXECUTION. 

If  the  donee  of  a  power  of  appointment  in- 
tends to  execute  it,  and  the  mode  be,  in  other 
respects,  unexceptionable,  that  intention,  how- 
ever manifested,  whether  directly  or  indirectly, 
positively  or  by  implication,  will  malce  the  ex- 
ecution operative,  provided  the  intention  to  ex- 
ecute be  clear. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  H  110-120 ;   Dec.  Dig.  f  33.*] 

2b  PowEBs  (I  33*)— PowEB  or  Appointment 

-Reference  in  Deed  or  Will. 

While,  as  a  general  rule,  in  executing  a 
power  the  deed  or  will  should  regularly  refer  to 
it  expressly,  and  it  is  usually  recited,  it  is  not 
necessary  to  do  this  if  the  act  shows  that  the 
donee  had  in  view  the  subject  of  the  power  at 
the  time. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  II  110-120;    Dec  Dig.  |  S3.*] 

8.  Powers  (|  33*)— Power  op  Appointment- 
Exercise. 

A  will  need  not  contain  any  express  evi- 
dence of  an  intention  to  execute  a  i>ower  of 
appointment,  and,  if  made  without  reference 
to  the  power,  it  operates  as  an  ai^)ointment  un- 
der the  power,  provided  it  cannot  have  opera- 
tion without  it 

[£}d.  Note.— For  other  cases,  see  Powers^  Cent. 
Dig.  H  110-120 ;  Dec.  Dig.  |  33.*] 

C  Powers  (|  33*)— Power  of  Appointment- 
Execution. 

W.,  bv  will,  gave  to  S.  and  wife  and  to  the 
survivor  of  them  for  life  that  part  of  his  land  on 
W.  swamp,  called  M.,  and  other  land,  further 
providing  tliat.  after  the  death  of  said  survivor, 
I  give  the  said  tracts  of  land  to  such  child  or 
children  now  in  being  of  the  said  S.  as  he  shall 
name  and  designate,  and  appoint  to  take  the 
•aid  land  by  his  last  will ;  and  after  the  death 
of  said  child  or  children  and  the  devisees  so 
named,  designated  and  appointed,  to  the  children 
of  said  chila  or  children,  and  in  default  of  any 
appointment  or  designation  of  any  such  child 
or  children  by  the  said  S.  as  aforesaid,  I  give 
that  part  of  my  land  called  M.  to  C,  son  of  S.,*' 
etc.    S.,  who  survived  his  wife,  left  a  will  giving 


to  C.  all  his  land  on  or  near  W.  swamp  which  he 
ac(]uired  by  purchase  from  certain  parties,  *'ad- 
joining  the  lands  and  plantation  called  M.,  given 
to  C.  by  the  last  will  of  his  grandfather,  W.** 
Held,  that  S.  did  not  intend  to  execute  the  pow- 
er of  appointment,  but  only  to  convey  his  own 
property  to  C.,  the  quoted  words  in  his  will  be- 
ing merely  descriptive  of  his  land ;  no  land  hav- 
ing been  devised  to  C  except  in  case  S.  failed  to 
execute  the  power. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  II  110-120 ;  Dec.  Dig.  I  83.*) 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  O.  H.  Allen,  Judge. 

Action  by  S.  B.  Carraway  and  others 
against  W.  O.  Moseley  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

O.  V.  Cowper,  Ayeock  ft  Winston,  F.  A. 
Daniels,  and  W.  C.  Munroe,  for  appellants. 
Lof tin,  Varser  ft  Dawson,  T.  T.  Ormond,  T. 
C.  Wooten,  and  Sinunons,  Ward  ft  Allen,  for 
ai^ellees. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiffs  to  recover  of  the  defendants  the 
possession  of  a  certain  tract  of  land,  or  a 
portion  thereof,  in  the  county  of  Lenoir,  call- 
ed "Montlcello,"  and  which  is  fully  described 
In  the  complaint.  The  plaintiffs  dalm  the 
land  as  the  children  of  William  W.  Carraway 
upon  the  ground  that,  by  virtue  of  the  execu- 
tion of  a  power  given  by  Louis  Whitfield  to 
Snoad  B.  Carraway,  the  said  William  W. 
Carraway  acquired  a  life  estate  in  the  said 
land,  with  a  remainder  in  fee  to  his  children. 
The  defendants  claim  through  mesne  convey- 
ances under  William  W.  Carraway,  and  base 
their  claim  upon  the  ground  that  there  was 
no  execution  of  the  power  by  Snoad  B.  Car- 
raway, and  therefore,  by  the  terms  of  the 
will,  the  lands  were  devised  directly  by  Louis 
Whitfield  to  William  W.  Carraway  in  fee 
simple.  The  clause  of  the  will  by  which  the 
power  of  appointment  is  conferred  upon  Snoad 
B.  Carraway  is  as  follows:  "I  give  and  be- 
queath unto  my  son-in-law,  Snoad  B.  Car- 
raway, and  wife,  Harriet,  and  to  the  sur- 
vivor of  them  for  life,  that  part  of  my  land 
on  Wheat  Swamp,  whereon  they  now  live, 
called  'Montlcello,'  beginning  at  a  small  ma- 
ple (described  it) ;  also  the  land  I  hold  by 
deed  from  John  Partridge,  and  the  two  Rob- 
ert Wetherlngtons ;  also  a  part  of  land  on 
Beaver  Dam  Branch,  called  'La  Fayette  (de- 
scribing it);  also  a  half  of  two  lots  in  the 
town  of  Hookerton,  and  after  the  death  of 
said  survivor,  I  give  and  bequeath  the  said 
tracts  of  land  and  plantations  to  such  child 
or  children  now  in  being  of  the  said  Snoad 
B.  Carraway  as  he  shall  name,  and  designate 
and  appoint  to  take  the  said  land,  in  and  by 
his  last  will  and  testament;  and  after  the 
death  of  said  child  or  children,  and  the  dev- 
isees so  named,  designated  and  sppointed,  to 
the  children  of  said  child  or  children,  to  be 
equally  divided  between  them  and  their  heirs 
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forever,  and  In  default  of  any  appointment 
or  designation  of  any  such  cliild  or  children 
by  the  said  S.  B.  Carraway  as  before  said, 
then  I  give  and  devise  that  part  of  my  land 
on  Wheat  Swamp  as  above  described,  called 
'Monticello/  and  a  half  of  two  lots  in  Ilooker- 
ton  to  William  W.  Carraway,  son  of  S.  B. 
Carraway  and  Harriet,  his  wife,  and  that 
part  of  my  land  on  Beaver  Dam  as  above  de- 
scribed, called  La  Fayette,  to  Mary  Carra- 
way, daughter  of  Snoad  B.  Carraway  and 
Harriet,  his  wife,  to  them  and  their  heirs 
forever."  After  the  death  of  Louis  Whitfield 
and  the  probate  of  his  will,  and  also  after  the 
death  of  Harriet  Carraway,  the  wife  of 
Snoad  B.  Carraway,  the  latter  (that  Is,  Snoad 
B.  Carraway)  executed  his  will,  which  con- 
tained the  following  item:  **I  give  and  be- 
queath unto  my  son,  William  W.  Carraway, 
all  of  my  land  on  or  near  Wheat  Swamp, 
which  I  have  acquired  by  purchase  from  Levi 
Mewborn,  from  the  heirs  of  Robert  Wether- 
ington  and  others,  adjoining  the  lands  and 
plantation  called  *Monticello,'  given  to  WU- 
liam  W.  Carraway  by  the  last  will  and  testa- 
ment of  his  grandfather,  Louis  WTiitfield.  I 
also  give  him  (my  son  William)  the  following 
negroes  (naming  them),  also  one  acre  of  land 
at  Becton's  old  field  on  Neuse  River;  also 
my  household  and  kitchen  furniture,  includ- 
ing all  the  silver  of  every  kind,  bed,  bed- 
steads and  bed  clothing,  not  given  away  in 
another  legacy,  also  one  lot  in  Hookerton. 
Greene  count}-." 

The  contention  of  the  plaintiffs  is  that  the 
devise  in  the  will  of  Snoad  B.  Carraway  was 
an  execution  of  the  power  of  appointment, 
which  devolved  upon  him  by  the  will  of  Louis 
Whitfield,  and  which  we  have  already  stated. 
We  are  unable  to  agree  with  the  plaintiffs  In 
this  construction  of  the  said  devise.  The 
law  In  regard  to  the  execution  of  powers  of 
appointment  has  been  well  settled  for  many 
years.  The  rule  generally  accepted  is  that  if 
the  donee  of  the  power  intends  to  execute  it, 
and  the  mode  be,  in  other  respects,  unexcep- 
tionable, that  intention,  however  manifested, 
whether  directly  or  indirectly,  positively  or 
by  implication,  will  make  the  execution  full 
and  operative.  The  Intention  to  execute  the 
power  must  be  apparent  and  clear,  so  that 
the  transaction  is  not  fairly  susceptible  of 
any  other  interpretation,  and,  if  it  be  doubt- 
ful under  all  the  circumstances,  that  doubt 
will  prevent  it  from  being  deemed  an  execu- 
tion of  the  power.  It  is  not  necessary,  there- 
fore, that  the  intention  to  execute  the  power 
should  appear  by  express  terms  or  recitals 
in  the  instrument,  but  it  is  sufiSclent  that  it 
appears  by  words  which  when  fairly  con- 
strued Indicate  the  intention  of  the  donee  to 
execute  the  power.  Three  classes  of  cases 
have  been  held  to  be  sufficient  demonstra- 
tions  of  such  Intention:  (1)  Where  there  has 
been  some  reference  in  the  will,  or  other  in- 
strument, to  the  power;  (2)  or  a  reference 
to  the  property  which  is  the  subject  on  which 
^t  ia  to  be  executed ;   (3)  or  where  the  provi- 


sion in  the  will,  or  other  instrument  execut- 
ed by  the  donee  of  the  power,  would  other- 
wise be  Ineffectual  or  a  mere  nullity,  or,  in 
other  words,  It  would  have  no  operation  ex- 
cept as  an  execution  of  the  power.  This  rule 
has  been  approved  in  the  following  cases: 
Blagge  V.  Miles,  1  Story,  426,  Fed.  Cas.  No. 
1,479,  Blake  v.  Hawkins,  98  U.  S.  315,  25  L. 
Ed.  139,  and  in  Lee  v.  Simpson,  134  U.  S. 
572,  10  Sup.  Ct  631,  33  L.  Ed.  103S,  in  which 
case  the  authorities  are  collected.  This  court 
adopted  the  rule  in  Taylor  v.  Eatman,  92 
X.  C.  601,  and  held  that,  as  a  general  rule, 
in  executing  a  power,  the  deed  or  will  should 
regularly  refer  to  it  expressly,  and  It  Is  usual- 
ly recited ;  yet  it  is  not  necessary  to  do  this,  if 
the  act  shows  that  the  donee  had  in  view  the 
subject  of  the  power  at  the  time.  2  Wash- 
burn on  Real  Property  (4th  Ed.)  65S.  We 
may  add  to  these  the  following  authorities: 
Hopkins  on  Real  Property,  316;  Lane  v. 
Lane,  4  Pennewill  (Del.)  368,  55  Atl.  184,  64 
L.  R.  A.  849.  103  Am.  St.  Rep.  122 ;  2  Story, 
Bq.  Jur.  (13th  Ed.)  §  1062a;  2  Perry  on 
Trusts,  S  511c ;  4  Kent's  Commentaries  (13th 
Ed.)  marg.  p.  335.  It  has  generally  been  held 
that  a  will  need  not  contain  express  evidence 
of  an  intention  to  execute  a  power.  If  the 
will  be  made  without  any  reference  to  the 
power,  it  operates  as  an  appointment  under 
the  power,  provided  it  cannot  have  operation 
without  the  power.  The  Intent  must  be  so  clear 
that  no  other  reasonable  one  can  be  imputed 
to  the  will,  and  if  the  will  does  not  refer  to 
a  power  or  the  subject  of  it,  and  if  the  words 
of  the  will  may  be  satisfied  without  supposing 
an  intention  to  execute  the  power,  then,  un- 
less the  intention  to  execute  the  power  be 
clearly  expressed,  there  is  no  execution  of 
IL  For  this  statement  of  the  law  we  have 
the  authority  of  Chancellor  Kent.  4  Kent*s 
Commentaries,  supra. 

Applying  these  principles  to  the  wills  under 
consideration,  we  think  it  clear  that  Snoad 
B.  Carraway  by  the  devise  in  his  will  intend- 
ed only  to  convey  his  own  property  to  his 
son,  William  W.  Carraway,  and  not  to  exe- 
cute  the  power  of  appointment,   which  be 
held  by  virtue  of  the  will  of  Louis  Whitfield. 
The  words  in  the  will,  after  a  general  de- 
scription of  the  land  lie  gave  to   his  bod, 
namely,  "adjoining  the  lands  and  plantation 
called  *Montlcello,*  given  to  William  W.  Car- 
raway by  the  last  will  and  testament  of  bis 
grandfather,  Louis  Whitfield,"  are  merely  de- 
scriptive of  his  own  land  which  he  was  then 
devising  to  his  son.    No  land  was  devised  to 
William  W.  Carraway  by  the  will  of  Loula 
Whitfield,  except  in  the  event  that  the  donee 
of  the  power  should  fall  to  execute  it    Snoad 
B.  Carraway  did  not  intend,  by  tbe  words  we 
have  quoted,  to  refer  to  any  land  acquired 
by  his  Bon«  William  W.  Carraway,  under  any 
execution  of  the  power  of  appointment,  but 
to  the  land  devised  to  him  by  Louis  Whit- 
field, in  the  event,  as  we  have  said,  Snoad 
B.  (>arraway  failed  to  execute  the  power  of 
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appointment.  The  devise  In  the  will  of  Snoad 
B.  Carraway  to  his  son,  William  W.  Carta- 
way,  could  therefore  have  full  force  and  ef- 
fect without  reference  to  any  execution  of  the 
power,  and,  under  the  rule  we  have  stated, 
the  law  win  not  consider  the  power  as  having 
been  executed.  Besides,  we  think  it  is  per- 
fectly manifest  that  Snoad  B.  Carraway  In- 
tended, not  to  execute  the  power,  but  to  fur- 
ther describe  the  particular  tract  of  land 
which  at  the  time  of  executing  his  will  he 
was  devising  to  his  son. 

A  trial  was  waived  by  the  parties,  and  the 
court,  by  consent,  found  the  facts  to  be  as 
we  have  already  stated  them.  We  are  of  the 
opinion  that  there  was  no  error  in  the  judg- 
ment of  the  court  upon  the  facts  in  the  case. 

Affirmed. 

(152  N.  C.  286} 

HARDY  V.  iETNA  LIFE  INS.  CO. 

(Supreme  Court  of  North   Carolina.     April  6, 

1910.) 

1.  Insurance  (§  116*)— Life  Insueancb— In- 
surable Interest. 

The  relationship  of  uncle  and  nephew  does 
not  of  itself  create  an  insurable  interest  in  fa- 
vor of  either. 

fEd.  Note, — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  158;   Dec.  Dig.  §  116.*] 

2.  Insurance  (§  122*)— Life  Insurance— As- 
signment—Assignee  Without  Insurable 
Interest. 

A  life  insurance  policy  taken  out  in  good 
faith  and  valid  at  its  inception  may,  with  the 
insurer's  consent,  be  assigned  to  one  not  having 
an  insurable  interest,  if  the  assignment  is  in 
good  faith,  and  not  a  mere  cloak  or  cover  for  a 
wagering  transaction. 

[Ed.  Note. — For  other  cases,  see  luvsu ranee. 
Cent.  Dig.  §§  100,  167;    Dec  Dig.  S  122,*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; W.  R.  Allen,  Judge. 

Action  by  W.  P.  Hardy  against  the  JBtna 
Life  Insurance  Company.  From  a  Judgment 
in  favor  of  plaintiff  on  a  demurrer,  defendant 
appeals.    Affirmed. 

From  .the  complaint  It  appeared:  "(2)  That 
on  or  about  the  19th  day  of  October,  1904, 
Parrott  M.  Hardy,  the  uncle  of  the  plaintiff, 
insured  his  life  In  the  defendant  company, 
and  the  said  defendant  company,  in  consid- 
eration of  the  stipulations  set  out  in  its  con- 
tract of  insurance,  herein  mentioned,  did  is- 
sue to  the  said  Parrott  M.  Hardy  three  cer- 
tain policies  on  his  life  in  the  sum  of  $1,000 
each,  each  being  made  payable  to  the  execu- 
tors, Administrators,  or  assigns  of  the  said 
Parrott  M.  Hardy,  and  the  said  policies  be- 
ing numbers  62S4S,  62846,  and  63215,  which 
policies  are  herewith  deposited  in  court  with 
this  complaint  (3)  That  on  the  3l8t  day  of 
October,  1904,  the  said  Parrott  M,  Hardy 
duly  transferred  and  assigned  two  of  the 
above-named  policies  of  Insurance,  being  Nos. 
62845  and  62846,  to  the  plaintiff,  which  said 
transfers  were  made  at  the  request  and  de- 


sire of  said  Parrott  M.  Hardy,  who  was  as- 
sured by  the  defendant's  agent  that  such  as- 
signments under  the  existing  facts  were  val- 
id and  binding,  and  which  assignments  were 
made  under  the  direction  and  with  the  as- 
sent and  approval  of  the  defendant  company. 
(4)  That  on  the  19th  day  of  December,  1904, 
the  said  Parrott  M.  Hardy  duly  assigned 
and  transferred  the  policy  of  insurance,  be- 
ing No.  63215,  above  mentioned,  to  the  plain- 
tiff, which  said  transfer  was  made  at  the  re- 
quest and  desire  of  the  said  Parrott  M.  Har- 
dy, who  was  assured  by  the  defendant's 
agent  that  such  assignment,  under  the  exist- 
ing facts,  was  valid  and  binding,  and  which 
assignment  was  made  under  the  direction 
and  with  the  assent  and  approval  of  the  de- 
fendant company.  (5)  That  on  the  8th  day 
of  April,  IdOS,  the  said  Parrott  M.  Hardy 
died,  and  soon  thereafter  proper  proofs  of 
his  death  were  furnished  to  the  defendant 
company.  (C)  That  at  the  time  of  the  issu- 
ing of  the  above-mentioned  policies  the  plain- 
tiff knew  nothing  about  the  transactions,  and 
was  in  no  way  connected  with  the  same,  but 
at  the  said  time,  as  well  as  at  the  time  of 
the  transfer  hereinbefore  mentioned,  and  un- 
til the  death  of  the  said  Parrott  M.  Hardy, 
the  plaintiff  had  a  valuable  and  insurable  in- 
terest in  the  life  of  the  said  Parrott  M.  Har- 
dy, in  that  not  only  did  the  relationship  of 
uncle  and  nephew  exist  between  them,  but 
also  there  was  actually  a  deep  affection  be- 
tween them,  and  a  mutual  understanding  that 
each  should  call  on  the  other  in  time  of  need 
or  distress,  all  of  which  was  actually  done, 
and  especially  did  the  said  Parrott  M.  Hardy 
look  to  and  rely  upon  the  plaintiff  for  at 
least  12  years  immediately  preceding  his 
death,  to  aid  and  assist  him  in  a  pecuniary 
way,  the  relationship  of  debtor  and  creditor 
having  existed  between  them  In  a  large  ex- 
tent continuously  during  said  time.  And  the 
said  plaintiff  having  during  said  time  run 
risk  and  hazard  In  his  business,  in  order  to 
be  of  continual  assistance  and  help  to  the 
said  Parrott  M.  Hardy,  his  uncle.  That,  fur- 
ther, in  the  time  of  sickness  and  distress  of 
the  said  Parrott  M.  Hardy,  and  especially 
during  the  last  years  of  his  life,  he  looked 
to  the  plaintiff  for  help  and  attention,  which 
owing  to  the  relationship  herein  set  out  was 
continuously  administered  by  the  plaintiff. 
(T)  That  the  defendant  is  now  due  the  plain- 
tiff, upon  the  said  policies,  the  sum  of  $3,000 
and  interest  on  the  same,  for  which  demand 
has  been  duly  made  and  payment  refused 
by  the  defendant" 

By  leave  of  court,  T.  W.  Mewbom,  as  ad- 
ministrator of  Parrott  M.  Hardy,  the  insured* 
was  allowed  to  Interplead,  and  filed  a  peti- 
tion claiming  the  amount  due  on  the  policies. 
This  petition  admitted  that  the  policies  were 
taken  out  by  Parrott  M.  Hardy,  deceased; 
that  they  were  valid  at  their  inception,  and 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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had  been  assigned  to  plaintiff ;  bnt  averred 
that  plaintiff,  as  assignee,  should  not  be  al- 
lowed recovery  on  the  policies  for  the  reason 
that  the  assignee,  at  the  time  of  assignment 
made,  had  no  insurable  interest  in  the  life  of 
the  insured.  The  company  demurred  to  the 
complaint,  and  later,  also,  to  the  petition,  on 
the  ground  that,  at  the  time  of  the  alleged 
assignment,  the  plaintiff  had  no  insurable  in- 
terest in  the  life  of  the  insured ;  the  relation- 
ship between  them  being  only  that  of  uncle 
and  nephew,  and  the  additional  facts  set 
forth  in  item  6  of  the  complaint  not  creating 
such  insurable  interest;  t^at  the  attempted 
assignment,  therefore,  had  tiie  effect  of  avoid- 
ing the  policy  in  toto,  and  that  no  recovery 
thereon  could  be  had  In  favor  of  either  the 
plaintiff  or  petitioner. 

There  was  judgment  overruling  the  de- 
murrer, and  the  company  excepted  and  ap- 
pealed. 

Rouse  &  Land  and  W.  O.  Munroe  for  ap- 
pellant. G.  V.  Cowper  and  J.  Paul  Frizzelle, 
for  appellee.  Loftin  &  Varser,  for  inter- 
pleader. 

HOKE,  J.  (after  stating  the  facts  as  above). 
It  is  very  generally  held  that  the  relationship 
of  uncle  and  nephew  does  not  of  itself  create 
an  insurable  interest  in  favor  of  either.  Cor- 
son, Ex.  of  McLean,  113  Pa.  438,  6  Atl.  213. 
57  Am.  Rep.  479;  Singleton  v.  Insurance  CJo., 
66  Mo.  63,  27  Am.  Rep.  321;  Doody  CJo.  v. 
Green,  Guardian,  131  Ga.  568,  62  S.  E.  984. 
But  we  are  not  called  on  to  determine  wheth- 
er the  additional  facts  set  forth  in  section  6 
of  the  complaint  would  bring  about  such  an 
interest,  for  the  reason  that,  on  the  facts  as 
they  appear,  we  are  of  opinion  that  if  the  as- 
signment is  otherwise  valid,  plaintiff  has  a 
right  to  recover  the  proceeds  of  the  policies, 
whether  at  the  time  of  the  assignment  he 
liad  an  insurable  interest  in  the  life  of  the 
deceased  or  not 

It  is  accepted  doctrine  here,  and  elsewhere, 
that  in  order  to  a  valid  policy  of  life  insur- 
ance there  must  have  existed  an  insurable 
interest  at  the  time  the  contract  is  entered 
into,  and  the  question  whether  such  a  policy, 
valid  at  its  inception,  can  be  assigned  to  one 
who  has  no  insurable  interest  has  been  very 
much  discussed  in  the  courts,  and  on  this 
there  Is  some  conflict  in  the  cases.  We  con- 
sider it,  however,  as  established  by  the  great 
weight  of  authority  that  where  an  insurant 
malses  a  contract  with  a  company,  taking 
out  a  policy  on  his  own  life  for  the  benefit  of 
himself  or  his  estate  generally,  or  for  the 
benefit  of  another,  the  policy  being  in  good 
faith  and  valid  at  its  inception,  the  same 
may,  with  the  assent  of  the  company,  be  as- 
signed to  one  not  having  an  insurable  inter- 
est in  the  life  of  the  insured;  provided  this 
assignment  Is.  in  good  faith,  and  not  a  mere 
cloak  or  cover  for  a  wagering  transaction. 
Decided  intimation  in  favor  of  this  general 
principle  was  given  by  this  court  in  the  re- 


cent case  of  Pollock  y.  Household  of  Ruth, 
150  N.  G.  211,  63  S.  E.  940,  and  the  position 
win  be  found  sustained  by  a  large  number  of 
authoritative  and  well-considered  decisions 
and  by  text-writers  of  approved  excellence. 
Insurance  Co.  v.  Armstrong,  117  U.  S.  591, 
6  Sup.  Ct  877,  29  L.  Ed.  997;  Connecticut 
Mutual  V.  Schaefer,  94  U.  S.  457,  24  L.  Ed. 
251;  Crosswell  v.  Association,  51  S.  C.  108, 
28  S.  E.  200;  Rylander  v.  Allen,  125  6a. 
206,  53  S.  E.  1032,  6  L.  R.  A.  (N.  S.)  128,  an- 
notated in  5  Am.  &  Eng.  Ann.  Cas.  355 ;  Mur- 
phy V.  Red,  64  Miss.  614, 1  ^uth.  761,  60  Am. 
Rep.  68;  Brown  v.  Greenfield  Ins.  Co.,  172 
Mass.  498,  53  N.  E.  129;  Mutual  Life  ▼.  Al- 
len, 138  Mass.  24,  52  Am.  Rep.  245;  Steinback 
V.  Diepenbrock,  Ex.,  158  N.  Y.  24,  52  N.  E. 
662,  44  L.  R.  A.  417,  70  Am.  St  Rep.  424; 
Chamberlain  v.  Butler,  61  Neb.  730,  86  N.  W. 
481,  54  L.  (R.  A.  338,  87  Am.  St  Rep.  478; 
Moore  v.  Guarantee  Fund,  178  111.  202,  52 
N.  E.  882;  Prudential  Co.  v.  Ldersch,  122 
MlcJi.  436,  81  N.  W.  258;  Cooley*B  Briefb  on 
Ins.  vol.  1,  p.  262  et  seq.;  1  Vance  on  Insur- 
ance, p.  1<^  et  seq. 

To  quote  from  some  of  the  cases  referred 
to,  in  Steinback  y.  Diepenbrock,  supra,  it  was 
held:  ^'That  one  having  no  Insurable  inter- 
est in  the  life  of  another  may  acquire  by  as- 
signment a  valid  policy  upon  his  life  and  en- 
force it  to  the  full  amount"  And  in  Murphy 
V.  Red,  supra:  "The  holder  of  a  valid  pol- 
icy of  insurance  on  his  own  life,  payable  to 
himself  or  his  legal  representatives,  may  as- 
sign the  same  for  a  valuable  consideration^  as 
he  may  any  other  chose  in  action,  If  there  is 
nothing  in  the  terms  of  the  policy  to  prevent 
the  assignment,  and  the  assignee  or  purchas- 
er of  such  policy,  transferred  according  to 
its  terms,  is  entitled  to  the  proceeds  of  the 
same  when  due,  notwithstanding  he  may  have 
no  insurable  interest  in  the  life  of  the  in- 
sured." 

In  several  cases,  where  the  opinion  appar- 
ently upholds  the  contrary  view,  it  will  be 
found  that  the  cause  was  correctly  decided 
and  sustainable  on  the  ground  that  the  pol- 
icy, though  taken  out  in  the  name  of  the  in- 
sured, was  procured  in  pursuance  of  a  scheme 
and  purpose  to  assign  to  one  having  no  insura- 
ble interest,  and  that  the  proposed  assignee 
was  cognizant  of  the  arrangement  and  took 
part  in  It.  This  was  true  in  the  case  of  War- 
nock  V.  Davis,  104  U.  S.  775.  26  L.  Ed.  924, 
and  also  in  Cammack  v.  Lewis,  82  U.  S.  613» 
21  L.  Ed.  244.  In  both  of  these  cases  the  as- 
signees were  parties  to  the  arrangement  hf 
which  the  policies  were  procured  and  assign- 
ed, and  having  no  Insurable  interest  In  the 
life  of  the  insured,  the  facts  disclosed,  as  far 
as  the  assignments  were  concerned,  a  clear 
case  of  wagering  contract  on  the  duration  of 
a  human  life,  forbidden  by  the  law,  and  the 
assignments  were  not  allowed  to  stand.  Ac- 
cordingly, we  find  the  same  high  court,  in 
Life  Ins.  Co.  v.  Armstrong,  supra,  under  a 
different  state  of  facts,  deciding  the  general 
prln^^lple:    "That  a  policy  of  life  Insuranosb 
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without  restrictive  words,  is  assignable  by 
the  assured  for  a  valuable  consideration 
equally  with  any  other  chose  in  action,  where 
the  assignment  is  not  made  to  cover  a  mere 
speculative  risk,  and  thus  evade  the  law 
against  wager  policies,  and  payment  thereof 
may  be  enforced  for  the  benefit  of  the  as- 
signee, and«  under  the  procedure  of  many 
states,  In  his  name."  Undoubtedly,  however, 
there  are  decisions  which  directly  hold  that 
a  life  insurance  policy,  though  valid  at  its 
inception,  may  not  be  assigned  to  persons 
having  no  insurable  interest  in  the  life  of  the 
Insured;  and  North  Carolina  has  been  referred 
to  as  upholding  this  view  <both  in  text-books 
and  in  decisions  of  other  courts.  If  this  is 
a  correct  interpretation  of  our  cases  on  this 
subject,  we  would  not  hesitate  to  hold  that 
they  were  not  well  decided ;  but,  while  some 
of  them  certainly  give  color  to  this  view,  we 
think  that  a  more  careful  consideration  of 
our  decisions  will  disclose  that  in  all  of  them, 
where  the  contract  was  declared  void  or  set 
aside,  it  appeared  that  the  assignment  of  the 
policy  to  one  having  no  insurable  Interest 
was  .made  In  pursuance  of  a  preconceived  pur- 
pose, and  that  the  assignee  had  suggested  the 
arrangement  or  been  a  party  to  it. 

In  HInton  v.  Lumber  Co.,  135  N.  C.  314,  47 
S.  E.  474,  65  L.  R.  A.  161,  102  Am.  St.  Rep. 
545,  this  was  expressly  made  the  basis  of  the 
decision.  In  the  case  of  Powell  v.  Dewey,  123 
N.  C.  103i  31  S.  E.  381,  68  Am.  St.  Rep.  818, 
and  this  is  the  case  which  more  nearly  Jus- 
tifies the  statement  that  the  courts  of  our 
state  have  decided  against  assignments  of  this 
character,  it  appears,  we  think,  by  fair  in- 
tendment, that  the  partner  and  assignee  hav- 
ing no  insurable  interest  was  cognizant  of  the 
scheme  and  took  part  in  It.  In  that  case, 
the  insured  and  the  assignee  were  partners 
and  associates  in  the  insurance  business  *'and 
"Without  any  averment  or  claim  of  any  indebt- 
edness on  the  part  of  the  insured,  or  that  he 
was  to  furnish  any  labor,  skill,  or  otherwise 
as  his  contribution  in  lieu  of  money,"  pro- 
cured a  policy  for  the  benefit  of  his  copart- 
ner, and  immediately  assigned  the  same  to 
such  copartner,  the  assignee  paying  all  pre- 
miums thereon."  And  the  judge,  in  deliver- 
ing the  opinion,  states  as  the  ratio  decidendi : 
•*In  the  case  before  us,  at  the  very  time  the 
policy  was  issued  in  which  the  life  of  the 
plaintiff  was  insured,  there  was  an  assign- 
ment of  the  policy  to  the  beneficiary  who  paid 
the  first  and  all  the  premiums." 

Here,  as  stated,  we  think  it  clearly  appears 
that  the  taking  out  of  the  policy  and  its  as- 
signment was  a  part  of  one  and  the  same 
transaction,  and  the  court  holding  that  one 
partner,  without  more,  had  no  insurable  in- 
terest in  the  life  of  the  other,  declared  the 
entire  policy  void.  True,  the  opinion  may  be 
somewhat  misleading  in  giving  too  much 
weight  to  the  payment  of  the  "first  and  all 
the  premiums,*'  apparently  making  this  fact 
determinative,  whereas  it  is  only  evidential 
on  the  question  of  good  faith  (Ry lander  v. 
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I  Allen,  125  Ga.  206,  53  S.  E.  1032,  6  L.  R.  A. 
[N.  S.]  128,  supra),  but  the  decision  was  made 
to  rest  on  the  fact  that  this  was  a  transac- 
tion between  these  two  Insurance  agents  in 
which  they  both  took  part,  and  that  the  tak- 
ing out  of  the  policy  and  the  assignment,  as 
stated,  was  one  and  the  same  transaction. 

In  College  v.  Insurance  Co.,  113  N.  C.  244, 
18  S.  E.  175,  22  li.  R.  A.  291,  the  assignee 
was  one  of  the  contracting  parties,  and  the 
policy  taken  out  for  its  benefit  was  clearly  a 
wagering  policy.  And  so  in  Burl)age  v.  Wind- 
ley,  108  N.  C.  357,  12  S.  E.  839,  12  L.  R.  A. 
409,  the  contract  of  insurance  was  made  di- 
rectly  with  the  company  by  one  having  no 
insurable  interest  in  the  life  of  the  Insured, 
and  was  against  public  policy.  In  Albert  v. 
Insurance  Co.,  122  N.  C.  92,  30  S.  E.  327,  05 
Am.  St  Rep.  693,  also  referred  to  and  to 
some  extent  relied  upon  by  defendant,  the 
decision  was  in  favor  of  the  validity  of  a  pol- 
icy taken  out  by  an  insurant  in  favor  of  one 
having  no  insurable  interest,  and  the  case 
is  not  an  authority  in  favor  of  defendant's 
position. 

In  his  learned  and  well-considered  opinion 
in  the  case  of  Crosswell  v.  Insurance  Co.,  51 
S.  C.  103,  28  S.  E.  200,  supra,  the  present 
chief  justice  of  that  state,  speaking  to  the 
suggestion  sometimes  made  in  support  of  the 
view  that  these  assignments  are  necessarily 
invalid,  "that  the  same  reasons  which  con- 
demn a  policy  procured  by  one  without  an 
insurable  interest  In  the  life  of  an  insured, 
should  also  condemn  an  assignment  to  one 
without  such  interests,"  quotes  with  approval 
from  May  on  Insurance,  as  follows:  *'On 
this  point  we  quote  from  May  on  Ins.  (Ed. 
1891)  §  398a,  which  is  in  brackets,  showing 
that  it  is  new  matter :  'Indeed,  the  doctrine 
that  the  assignment  of  a  policy  to  one  with- 
out interest  in  the  life  is  as  o'bjectionable  as 
the  taking  out  of  a  policy  without  interest 
does  not  seem  good  sense.  If  this  be  so,  it 
is  difiacult  to  understand  how  the  designa- 
tion of  a  beneficiary  outside  of  those  having 
an  insurable  interest  in  the  life  can  be  up- 
held. There  seems  to  be  a  clear  distinction  * 
between  cases  in  which  the  policy  is  procur- 
ed by  the  Insured  bona  fide  of  his  own  mo- 
tion and  cases  in  which  it  is  procured  by  an- 
other. It  is  a  very  different  thing  to  allow 
a  man  to  create  voluntarily  an  interest  in 
his  termination^  and  to  allow  some  one  else  to 
do  so  at  their  will.  The  true  line  is  the  ac- 
tivity and  responsibility  of  the  assured,  and 
not  the  interest  of  the  person  entitled  to  the 
funds.  It  Is  well  established  that  a  man  may 
take  out  a  policy  on  his  own  life  payable  .to 
any  person  he  pleases,  and  it  is  drawing  a 
distinction  without  a  difference  to  hold  that 
he  cannot  take  out  a  policy  and  afterwards 
transfer  its  benefits.  An  assignment  by  the 
beneficiary,  or  by  an  assignee,  unless  with 
the  consent  of  the  'life,'  is,  however,  a  very 
different  matter,  and  involves  w^hat  seems  to 
be  the  real  evil  that  the  law  is  blunderingly 
seeking  to  exclude,  viz.,  the  obtaining  by  B. 
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Of  Insaranob  on  ihe  life  of  A.,  In  contradis- 
tinction to  iiB  obtalnment  'by  A.  for  B.*8  ben- 
efit' " 

And  in  Vance  on  Insurance,  p.  140  et  seq., 
the  rule  is  thus  stated :  "That  on  principle, 
and  according  to  the  clear  weight  of  author- 
ity, an  assignment  of  a  life  policy  to  one  hav- 
ing no  insurable  interest  therein  Is  perfectly 
valid  if  made  in  good  faith,  and  not  as  a  cov- 
er for  fraudulent  speculation  in  life." 

And  referring  to  the  opinions  of  Warnock 
V.  Davis,  104  U.  S.  775,  26  L.  Ed.  924,  and 
Cammack  v.  Lewis,  82  U.  S.  643,  21  L.  Ed. 
244,  and  to  the  subject  generally,  the  author 
says :  "These  confusing  influences  have  fur- 
ther been  aided  and  abetted  by  a  catch  phrase, 
which,  however,  does  not  state  the  Issue  fair- 
ly, to  the  effect  that  the  law  will  not  allow 
a  person  to  procure  by  assignment  insurance 
that  he  could  not  procure  directly.  A  fair 
statement  of  the  issue  is  found  in  the  postu- 
late that  the  law  will  allow  the  Insured  to 
designate  a  beneficiary  under  the  policy  as 
well  by  assignment  as  by  original  nomina- 
tion. The  true  principle  governing  the  ques- 
tion may  be  derived  from  the  statement  of 
some  general  accepted  rules  of  law:  <1)  A 
person  insuring  his  own  life  may  designate 
any  person  whatever  as  beneficiary,  irrespec- 
tive of  insurable  interest  in  that  beneficiary. 
(2)  The  law  requires  an  Insurable  interest 
only  at  the  Inception  of  the  policy,  as  evi- 
dence of  good  faith.  The  presence  of  such 
interest  at  any  subsequent  period  Is  wholly 
immaterial..  (3)  Life  insurance,  though  based 
on  the  theory  of  Indemnity  at  its  inception, 
is  not  a  contract  of  indemnity,  but  chiefly  of 
Investment.  As  a  chose  In  action  it  has  at 
any  time  after  its  issue  a  recognized  value, 
termed  the  'reserved  value.*  Hence  we  con- 
clude that  a  policy  of  life  insurance,  validly 
Issued  to  one  having  an  Insurable  Interest,  be- 
conoes  in  his  hands  a  valuable  chose  in  ac- 
tion, which  should  be  assignable  as  any  oth- 
er property  right,  unless  such  assignment  be 
opposed  to  some  clear  rule  of  public  policy." 

This,  we  think,  correctly  states  the  true 
doctrine,  and,  applied  to  the  facts  admitted, 
fully  justifies  the  court  below  In  overruling 
defendant's  demurrer,  and  the  Judgment  to 
that  effect  Is  affirmed. 

Affirmed. 
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BRIDGERS  V.  FIRST  NAT.  BANK  OF 
TARBORO  et  al. 

(Supreme  Court  of  North  Carolina.     April  6, 

1910.) 

CoNTBACTS  (8  121*)— Majority  Stockhold- 
ers —  Voting  Trust— Agreement— Validi- 
ty—Public  Policy. 

A  voting  trust  agreement  between  the  ma- 
jority stockholders  of  a  national  bank  was  in- 
tended to  prevent  the  control  of  a  majority  of 
^e  stock  passing  by  purchase  into  the  hands  of 
a  stockholder  seemingly  ''persona  non  grata,"  to 
many  of  them.    It  conferred  on  the  trustees  and. 


their  successors  uncontrolled  power  to  manage 
the  bank  for  15  years.  It  gave  the  trustees  unre- 
stricted power  to  fill  vacancies  in  their  number, 
and  completely  separated  the  legal  and  equitable 
ownership  of  the  stock.  The  trustees  were  of- 
ficers of  the  bank,  forbidden  by  Rev.  St.  |  5144 
(U.  S.  Comp.  St  1901,  p.  3463),  to  act  as  prox- 
ies, but  the  agreement  conferred  an  irrevocable 
representation  by  proxy  for  the  term.  It  was 
not  coupled  with  an  interest,  and  by  it  the  sub- 
scribers stripped  themselves  of  their  power  to 
vote  and  to  participate  in  the  annual  meetings 
at  which  are  elected  directors,  each  of  whom 
is  required  by  sections  5146  and  5147  to  be  the 
bona  fide  owner  of  at  least  10  shares  of  stock, 
and  of  their  power  to  determine  the  bank*s  xk>1- 
icy.  The  avowed  purpose  was  to  assure  the 
subscribers  of  the  undisturbed  continuance  of 
the  existing  conditions,  except  by  unanimous 
consent.  The  surrender  of  their  duties  was 
complete,  and  the  power  of  the  trustees  to  do 
as  they  saw  fit  was  absolute.  Heldt  that  the 
agreement  was  against  public  policy  and  void. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  504 ;   Dec.  Dig.  §  12L*] 

Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Edgecombe 
County;  Cooke,  Judge. 

Action  by  John  L.  Bridgers  against  the 
First  National  Bank  of  Tarboro  and  others. 
From  an  order  making  perpetual  an  injunc- 
tion against  defendants,  they  appeal.  Af- 
firmed. 

His  honor  continued  the  restraining  order, 
and  enjoined  the  defendants  from  putting  the 
agreement  hereinafter  stated  inta  effect,  or 
taking  any  action  thereunder.  It  was  admit- 
ted that  the  First  National  Bank  of  Tarboro 
was  duly  organized  under  the  national  bank- 
ing act,  and  was  conducting  a  general  bank- 
ing business  as  authorized  by  law;  that 
plaintiff  is  a  stockholder  in  the  bank;  that 
the  defendant  Holderness  is  president  John- 
son vice  president,  and  Pennington  cashier  of 
the  bank ;  that  the  bank  was  organized  in  the 
fall  of  1906,  and  the  above  named  have  been 
its  oflScers  since  its  organization;  that  the 
stodc  in  the  bank  Is  held  by  many  persons, 
distributed  among  the  business  men  of  Tar- 
boro; that  its  business  has  l)een  well  man- 
aged and  the  bank  has  been  prosperous ;  that 
on  March  2,  1009,  certain  stockholders  of  the 
bank,  among  them  the  defendants,  anticipa- 
ting that  one  Henry  Clark  Bridgers  was  at- 
tempting to  acquire  the  control  of  the  stock 
in  the  bank,  entered  into  the  following  agree- 
ment: 

**  Memorandum  of  an  agreement  made  this 
2d  day  of  March,  1909,  between  certain  stock- 
holders of  the  First  National  Bank  of  Tar- 
boro, hereinafter  specifically  named  and  des- 
ignated, and  George  A.  Holderness,  C.  A. 
Johnson,  and  Ed  Pennington,  trustees  and 
attorneys  with  power: 

*'Whereas,  the  First  National  Bank  of  Tar- 
boro, a  national  bank  organized  under  the 
banking  laws  of  the  United  States  of  Amer- 
ica, is  engaged  in  conducting  and  carrying  on 
the  business  of  a  national  bank  at  Tarboro^ 
N.  C,  and 
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''Whereas,  the  management,  direction  and 
control  of  said  Institution  has  at  all  times  to 
this  date  been  satisfactory  to  the  undersigned 
and  in  conformity  with  the  laws  of  the  Unit- 
ed States  and  state  of  North  Carolina,  and 

"Whereas,  we,  the  following,  represent  and 
own  the  number  of  shares  in  banlL,  certificate 
number  or  numbers,  which  are  set  opposite 
our  names,  viz.:  [reciting  names,  certificate 
numbers,  and  numbers  of  shares  of  the  sub- 
scribers, amounting  to  269  shares  out  of  a 
total  of  500.] 

"Whereas,  we  and  each  of  us  desire  to 
have  for  a  period  of  (15)  years  from  and  after 
the  date  of  this  instrument  the  continuance 
of  the  conditions  above  set  out,  and  to  assure 
ourselves  and  each  other  that  these  condi- 
tions and  this  regime  will  not  be  disturbed  or 
affected  by  the  act  of  any  one  of  us,  except  as 
hereinafter  provided  for;  and 

"Whereas,  in  order  to  effect  our  purpose 
here  and  guarantee  each  to  the  other  good 
faith  in  the  performance  of  the  conditions 
and  agreement  hereof,  we  and  each  of  us 
have  agreed  to  transfer  our  respective  shares 
of  stock  to  Geo.  A.  Holderness,  C.  A.  Johnson, 
and  Ed  Pennington,  trustees  named  above, 
for  the  purposes  and  with  the  objects  and  in- 
tents herein  declared: 

"Now,  therefore,  this  agreement,  wltness- 
eth:  That  we  [reciting  names,  certificate 
numbers  and  numbers  of  shares  held  by  each 
subscriber]  do  hereby  sell,  set  over,  assign 
and  pledge  our  respective  shares  of  stock  as 
named  and  described  above,  to  the  said 
George  A.  Holderness,  C  A.  Johnson,  and  Ed 
Pennington,  and  their  successors,  on  this  spe- 
cial trust  and  for  the  uses  following,  to  wit: 

"First  The  said  trustees  herein-  named  are 
hereby  given  and  clothed  with  the  full  power 
and  authority  during  and  for  the  term  of 
fifteen  (15)  years  next  succeeding  upon  the 
execution  and  delivery  of  this  agreement  to 
vote  said  shares  and  certificates  of  stock  at 
all  stockholders'  meetings,  and  for  that  pur- 
pose and  to  that  end  we  and  each  of  us  do 
hereby  appoint,  name,  and  designate  the  said 
George  Holderness,  C.  A.  Johnson,  and  Ed 
Pennington,  and  their  successors,  our  true 
and  lawful  attorneys  for  us  and  In  our  names 
during  said  period  to  vote  said  stock  and 
fully  represent  us  in  all  meetings,  whether 
regular  or  called,  of  the  stockholders,  giving 
and  granting  unto  our  said  attorneys  full 
power  and  authority  to  do  and  perform  all 
and  other  act  and  thing  whatsoever  requisite 
and  necessary  to  foe  done  in  and  about  the 
premises,  as  fully  to  all  Intent  and  purposes 
as  we  might  or  could  do  if  personally  present 

••Second.  In  the  event  that  any  of  the 
stockholders  hereto  signing  shall  desire  to 
pledge  his  stodc  as  collateral  for  a  loan  or  to 
sell  and  assign  the  same  absolutely,  then  and 
In  that  event  we  do  hereby  bind  ourselves  and 
agree  to  give  and  do  hereby  give  to  said  trus- 
tees above  named  and  appointed,  and  to  their 
successors,  the  right,  option,  and  privileges, 
if  they  shall  so  elect  and  desire,  to  sell  for 


us  and  in  our  names  and  to  transfer  upon  the 
books  of  the  company  the  certificate  or  cer- 
tificates of  stock  held  by  us  to  such  purchaser 
or  purchasers  as  they  or  their  successors 
shall  furnish  or  procure;  provided,  always, 
that  the  price  by  said  trustees  to  be  had  and 
obtained  for  said  certificate  of  stock  shall  be 
the  book  value  of  the  same  at  the  time  said 
sale,  pledge  or  transfer  is  attempted  to  be 
made,  said  trustees  agreeing  to  take  same  at 
book  value.  For  that  purpose  and  to  that 
end  we  do  further  appoint  said  trustees  and 
their  successors  for  a  like  period  of  fifteen 
(15)  years  our  lawful  attorneys,  for  us  and  in 
our  names,  to  sell,  transfer  upon  the  tK)oks 
and  deliver  our  said  stock,  receive  for  our 
use  and  benefit  the  price  thereof,  and  to  do 
all  other  acts  and  things  in  the  premises  that 
may  be  necessary  to  fully  and  legally  effectu- 
ate and  carry  out  the  purpose  hereof. 

**Third.  Contemporaneously  with  the  sign- 
ing, selling,  and  delivery  of  these  presents  the 
several  shares  of  stock  subscribed  above  and 
hereby  transferred  are  to  be  assigned  and 
transferred  in  blank,  according* to  form  on 
the  back  of  each  certificate  or  certificates, 
and  delivered  into  the  custody  of  said  trus- 
tees at  the  time  that  the  said  stock  is  deliv- 
ered to  them,  who  shall  execute  and  deliver  to 
the  persons  transferring  and  surrendering 
the  same  receipts  showing  the  serial  number, 
certificate,  and  number  of  shares  so  trans- 
ferred and  delivered  to  them  by  each  person. 

"Fourth.  If  a  vacancy  shall  occur  during 
the  term  of  (15)  years  herein  fixed  in  the 
board  or  number  of  trustees  herein  named, 
either  by  death,  resignation,  or  the  removal 
from  the  state,  of  either  one  of  the  three 
named,  then  the  trustee  or  trustees  remaining 
shall  have  and  they  are  hereby  clothed  with 
full  power  and  authority  to  fill  the  vacancy 
or  vacancies  so  caused  by  appointing  in  the 
stead  and  place  of  the  trustees  or  trustee  so 
dying,  resigning,  or  removing  the  other  trus- 
tees or  trustee  to  succeed  to  the  rights,  pow- 
ers, trusts,  and  responsibilities  herein  given, 
imposed,  and  declared  in  favor  of  the  said 
Holderness,  Johnson,  and  Pennington,  and 
such  successor  or  successors  are  hereby  given 
like  power  with  the  original  trustees  herein 
named,  and  will  hold  the  shares  of  stock 
hereby  transferred  in  like  plight  and  condi- 
tion as  do  the  three  original  trustees  herein 
named. 

"Fifth.  That  this  agreement  shall  be  bind- 
ing and  obligatory  upon  each  and  every  of 
the  subscribers  hereto,  and  the  said  stock 
hereby  undertaken  to  be  transferred  and  de- 
livered to  the  trustees  shall  remain  in  their 
custody  and  possession  under  the  conditions 
and  for  the  purpose  herein  declared  for  a 
period  of  (15)  years  from  and  after  the  date 
of  this  instrument;  provided,  nevertheless, 
that  the  said  agreement  may  be  earlier  re- 
scinded and  made  nugatory  by  the  unanimous 
vote  and  agreement  of  the  several  signers 
thereof. 

^In    witness    whereof*    the    above-named 
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stockholders  have  hereunder  set  their  hands 
and  affixed  their  several  seals,  this  the  day 
and  year  written  above.    [Signed  under  seal.] 

"We  do  hereby  accept  the  certificates  of 
stock  transferred  to  us  upon  the  trusts,  terms, 
and  provisions  set  forth  in  the  above  paper 
writing.  Geo.  A.  Holdemess, 

*C.  A.  Johnson, 
**Ed  Pennington, 
"Trustees  and  Attorneys  in  Fact." 

It  Is  further  admitted  that  the  trustees  exe- 
cuted to  each  of  the  subscribers  to  said  agree- 
ment a  receipt  or  certificate  In  the  following 

words:    "Received  of  certificate  No. 

for  shares  of  stock  in  the  First  Na- 


tional Bank  of  Tarboro,  the  same  being  as- 
Bigned«  transferred,  €Uid  delivered  to  us  and 
held  by  us,  under  and  according  to  the  terms 
and  provisions  of  an  agreement  made  the 
second  day  of  March,  1909,  between  certain  of 
the  stockholders  of  said  bank  and  the  under- 
signed.    This  the   of  March,   1909." 

The  plaintiff  alleged  that  the  "said  agreement 
is  in  violation  of  his  rights  and  the  rights  of 
the  other  stockholders,  and  is  in  law  void  and 
of  no  effect,  in  that  it  seeks,  in  advance  of 
the  meeting  of  the  stockholders,  to  fix  the 
control  of  the  stock  of  the  bank,  so  that  no 
argument,  reason,  or  persuasion  on  the  part 
of  the  minority  stockholders  can  or  shall 
bave  any  effect  in  any  of  the  meetings  of  said 
stockholders,"  etc. 

The  defendants  allege  the  following  as  the 
intent,  purpose,  and  Justification  of  said 
agreement:  "(4)  That  the  only  object  and 
purpose  of  the  said  paper  writing  were,  first, 
as  long  as  the  stock  represented  In  and  by 
said  paper  writing  remained  the  property  of 
him  who  signed  the  agreement,  to  hold  to- 
gether enough  of  the  stock  to  protect  the  bank 
and  the  stockholders  thereof  against  injuri- 
ous, menacing,  and  sinister  design  of  the  said 
H.  O.  Bridgers,  and  to  assure  the  continued 
prosperity,  welfare,  and  success  of  the  insti- 
tution ;  and,  second,  that  whenever  any  own- 
er of  any  share  of  said  stock  should  desire 
to  pledge  the  same  as  collateral  for  a  loan, 
or  to  sell  and  assign  the  same  absolutely,  then 
to  give  to  the  trustees  and  attorneys  named 
and  appointed,  and  to  their  successors,  the 
right,  option,  and  privilege  to  sell  for  said 
stockholder  and  In  his  name  to  transfer  upon 
the  books  of  the  bank  the  certificate  or  certi- 
ficates of  stock  held  by  him  to  such  purchaser 
or  purchasers  as  said  trustees  and  attorneys, 
or  their  successors,  should  furnish  and  pro- 
cure, with  the  express  provision  always  that 
the  price  by  said  trustees  to  be  had  and  ot>- 
tained  for  said  certificates  of  stock  should  be 
the  book  value  of  the  same  at  the  time  the 
sale,  pledge,  or  transfer  should  be  made ;  the 
said  trustees  agreeing  to  take  the  stock  at  its 
book  value.  In  respect  of  its  first  primary  ob- 
ject of  the  agreement,  these  defendants  say 
that  each  and  every  one  who  signed  the  said 
agreement  at  the  time  of  signing  the  same 
were  fully  informed  and  knew,  and  these  de- 
fendants know,  that  the  effect  of  the  said 


agreement,  so  far  as  It  attempted  to  clothe 
the  trustees  named  with  the  power  to  vote 
the  stock  at  corporate  meetings,  was  but  a 
simple  voting  x>ool,  the  legal  effect  of  which 
was  to  empower  said  trustees  to  vote  the 
shares  of  stock  deposited  with  them  at  all 
meetings  of  the  stockholders  of  the  said  bank 
only  when  the  beneficial  owner  thereof  should 
fail  to  attend  and  demand  the  right  to  vote 
the  same  In  person ;  it  being  perfectly  under- 
stood at  the  time  that  the  trustees  named  in 
said  paper  at  any  meeting  at  whicA  any  sub- 
scriber to  said  paper  should  be  present,  if 
the  stock  of  such  subscriber  were  not  voted 
personally,  it  should  he  voted  by  the  trustees 
as  said  stockholder  desired  and  directed,  and 
that  only  in  the  event  of  the  failure  of  said 
stockholder  to  attend  a  meeting  and  vote  in 
person,  or  to  attend  the  meeting  and  direct 
the  trustees  how  to  vote,  should  the  trustee 
vote  said  stock  according  to  their  Judgment 
and  opinion.  And  these  defendants  solemnly 
aver  that  all  of  the  parties  to  said  agreement 
were  so  informed  and  so  understood  the  same 
before  subscribing  their  names  thereto,  and 
subscribed  the  same  expressly  upon  such 
agreement.  In  respect  of  the  second  object 
sought  to  be  accomplished,  to  wit,  that  of  giv- 
ing a  primary  right  of  option  to  said  trustees* 
these  defendants  say,  recognizing  the  fact 
that  so  long  as  the  owner  of  a  share  of  stock 
remained  its  owner,  he  had  the  legal  right  to 
vote  It  in  person,  if  he  so  elected ;  but  antici- 
pating that  a  contingency  might  arise  which 
would  compel  some  such  owner  to  part  with 
the  stock,  either  by  sale  or  by  hypothecation, 
the  said  stockholders  signing  the  said  con- 
tract solemnly  agreed  one  with  another  that, 
because  the  life  and  success  of  the  bank  and 
the  interest  of  the  small  stockholders  therein 
were  imperiled  by  the  persistent  attempt  on 
the  part  of  the  said  H.  C.  Bridgers  to  ac- 
quire control,  in  the  event  any  one  of  them 
found  it  necessary  to  sell  his  or  her  holding, 
gave  to  the  trustees  named,  acting  for  their 
associates,  a  first  right  of  purchase  of  said 
stock.  In  order  to  safeguard  the  rights  and 
interests  of  him  or  her  who  might  be  Impelled 
by  necessity  to  part  with  said  stock,  it  was, 
on  the  other  hand,  pledged  by  the  trustees, 
acting  for  their  associates,  that  such  stock* 
holders  should  receive  for  his  or  her  stock 
not  only  its  market  value,  but  Its  book  value, 
which  these  defendants  allege  is,  under  nor^ 
mal  conditions,  always  a  few  points  In  ad- 
vance of  the  market  value." 

The  defendant  appealed  from  the  order  of 
the  Judge  making  the  injunction  perpetual 
against  the  defendants. 

F.  S.  Spruill,  H.  A.  Gilliam,  W.  W.  Clark, 
and  L.  V.  Bassett,  for  appellanta  Aycock  & 
Winston,   for  appellee. 

MANNING,  J.  The  defendants'  counsel 
frankly  concede  that  the  Judge  below  was  cor- 
rect in  his  ruling,  unless  we  now  modify  the 
doctrine  announced  by  this  court  in  Harvey 
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T.  Imp.  Co.,  118  N.  C.  693,  24  S.  B.  489,  32 
L.  R.  A.  285,  54  Am.  St.  Rep.  749;  Brldgers 
V.  Staton,  150  N.  C.  216,  63  S.  E.  892 ;  Shep- 
pard  V.  Power  Co.,  150  N.  C.  776,  64  S.  E.  894. 
We  have  therefore  re-examined  the  question 
presented  with  great  care,  and  have  reached 
the  conclusion  that  the  principles  controlling 
the  decision  of  those  cases  above  cited  are 
wise,  salutary,  and  make  for  the  better  man- 
agement of  corporate  bodies.  The  "voting 
trust"  agreement  presented  in  the  present 
case  is  in  contravention  of  a  wise  public  pol- 
icy, opposed,  in  our  opinion,  to  a  proper  con- 
struction of  the  federal  statutes  governing 
the  management  of  national  banks,  and  is  in- 
valid. In  the  absence  of  a  decision  of  the 
Supreme  Court  of  the  United  States  which 
would  be  controlling  upon  us,  we  are  con- 
strained to  determine  the  validity  of  the 
agreement  by  the  principles  heretofore  de- 
clared by  this  court  and  which  we  find  to  be 
in  accord  with  the  well-considered  opinions  of 
other  courts,  and  with  a  proper  construction 
of  the  federal  statutes.  This  agreement  con- 
fers upon  the  trustees  and  their  successors 
the  uncontrolled  power  of  management  of  the 
bank  for  15  years;  the  unrestricted  power  of 
filling  vacancies  in  their  number;  it  accom- 
plishes the  complete  separation  of  the  legal 
and  equitable  ownership  of  the  stock;  it 
confers  an  Irrevocable  grant  of  representation 
by  proxy  for  the  term ;  its  sole  consideration 
is  the  mutual  promises  of  the  subscribers ;  it 
Is  uncoupled  with  any  interest ;  and  by  it  the 
subscribing  stockholders  owning  a  majority 
of  the  stock  of  the  bank  strip  themselves  of 
their  power  to  vote  and  to  participate  in  the 
annual  meetings  of  the  stockholders  at  which 
directors  are  elected,  and  to  formulate  and 
determine  the  policy  of  the  bank.  Those  who 
are  attempted  to  be  intrusted  with  these  large 
powers  are  the  president,  vice  president,  and 
cashier — ^persons  forbidden  by  section  5144, 
Rev.  St  (U.  9.  Comp.  St  1901.  p.  3463),  to  act 
as  proxies — and  the  avowed  purposes,  to 
quote  the  words  of  the  agreement,  is  that  "we 
and  each  of  us  desire  to  have,  for  a  period  of 
15  years  from  and  after  the  date  of  this  in- 
strument, the  continuance  of  the  conditions 
above  set  out,  and  to  assure  ourselves  and 
each  other  that  these  conditions  and  this  re- 
gime will  not  be  disturbed  or  affected  by  the 
act  of  any  of  us,  except  as  hereinafter  provid- 
ed (to  wit,  unanimous  consent)."  The  sur- 
render of  their  duties  by  the  stockholders  to 
their  proxies  is  complete.  No  limitation  is 
placed  upon  the  trustees  named  in  selecting 
other  trustees  to  fill  any  vacancy  that  may 
occur,  no  stipulation  that  the  subscribers  to 
the  agreement  shall  be  consulted,  no  power 
reserved  in  them  to  be  used  except  by  unani- 
mous consent.  "The  power  is  absolute  in  the 
trustees  to  do  as  they  see  fit,  and  any  instruc- 
tions from  the  majority  of  stockholders  would 
toe  useless."  In  Warren  v.  Pim,  66  N.  J.  Eq. 
853,  59  Atl.  773,  Judge  Pitney,  in  a  well-rea- 
poned  and  elaborate  opinion,  considers  these 
Toting  trust  agreements  in  every  point  of 


view.  At  page  378  of  66  N.  J.  Eq.,  at  page  782* 
of  59  Atl.,  he  says:  "I  base  my  view  that  an 
irrevocable  voting  trust,  or  any  other  irrevo- 
cable grant  (uncoupled  with  an  interest)  as- 
suming to  confer  upon  the  donee  the  power 
to  vote  at  corporate  elections  for  the  choice 
of  directors,  is  unlawful  and  void,  first,  upon 
the  plain  letter  of  our  general  corporation 
act  (P.  L.  1890,  p.  277) ;  and,  secondly,  upon 
the  reason,  spirit,  and  manifest  policy  of  the 
act"  The  provisions  of  the  New  Jersey  stat- 
ute, cited  by  the  learned  Judge  as  controlling, 
are  the  same. as  those  of  our  statute,  to  wit, 
that  the  directors  are  to  be  chosen  annually 
by  the  stockholders,  and  that  each  stock- 
holder shall  be  entitled  to  one  vote,  in  person 
or  hy  proxy,  for  each  share  of  stock  held  by 
him,  but  no  proxy  shall  be  voted  on  after 
three  years  from  its  date.  Revisal,  f  1184. 
The  learned  Judge  proceeds  further:  "When 
it  says  an  absent  stockholder  may  vote  by 
proxy,  it  means  that  no  substitute  for  an  ab- 
sent stockholder  other  than  his  proxy  may  be 
admitted  to  vote  in  his  stead.  A  proxy  ex  vi 
termini  is  revocable  unless  coupled  with  an 
interest.  A  proxy  is  presumably  voicing  the 
Judgment  and  will  of  his  principal.  An  irrev- 
ocable assignment  of  the  voting  power,  or, 
what  amounts  to  the  same  thing,  an  act  that 
irrevocably  delegates  the  voting  power  to  one 
who  has  no  interest  in  the  stock,  upon  trust 
that  he  will  vote  according  to  his  own  Judg- 
ment, discretion,  and  will,  is  an  attempt  to 
constitute  a  substitute  voter  who  is  not  actu- 
ated by  any  interest  in  the  welfare  of  the 
company.  The>  difference  is  fundamental." 
Again  he  says:  **There  may  be  room  for  dis- 
pute as  to  how  unimportant  may  be  the  du- 
ties of  a  bona  fide  trustee  with  respect  to  the 
property,  in  order  that  the  right  to  vote  in 
the  management  of  the  property  may  be  an- 
nexed to  the  trust  but  there  is  in  my  mind 
no  doubt  that  the  right  to  vote  cannot  be  an- 
nexed to  a  trust  which  holds  only  the  power 
of  voting.  An  appurtenant  right  cannot  be 
appurtenant  to  itself  alone.  An  incidental 
power  cannot  be  incidental  to  itself  alone. 
Such  a  status  is  to  me  so  unthinkable  as  a 
human  voice  without  a  human  being,  as  a 
lever  without  a  fulcrum,  and,  of  course,  to 
say  that  the  assignment  of  the  mere  voting 
power  *ln  trust*  passes  to  the  trustee  by  im- 
plication such  interest  in  the  stock  as  will 
support  the  voting  power  is  the  same  as  to 
say  that  the  power  may  be  appurtenant  to  it- 
self alone."  In  accord  with  these  views  is 
the  opinion  of  the  Supreme  Court  of  Georgia 
in  Morel  v.  Hoge,  130  Ga.  625,  61  S.  B.  487, 
16  L.  R.  A.  (N,  SO  1136. 

The  national  banking  act  contains  similar 
provisions.  Indeed,  in  prescribing  the  quali- 
fications of  directors,  this  act  goes  even  fur- 
ther than  our  own  statutes.  Sections  5146, 
5147.  Rev.  St  (U.  S.  Comp.  St  1901,  pp.  3463, 
3464),  prescribe  that  a  director  must  be  the 
owner  in  good  faith  of  at  least  10  shares  of 
stock,  and  the  same  sliall  not  be  in  any  way 
pledged   or   hypothecated,    and    that   three- 
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fonrtbs  of  the  directors  mTist  have  resided  at 
least  one  year  in  the  state  wherein  the  bank 
is  located,  and  must  be  residents  therein  dur- 
ing their  continuance  In  office.  The  evident 
purpose  of  this  enactment  Is  stated  In  Con- 
cord Nat  Bank  v.  Hawkins,  174  U.  S.  364,  19 
Sup.  Ct.  739,  43  L.  Ed.  1007.  The  views  of 
this  court,  as  expressed  In  the  three  cases 
cited  above,  are  supported  by  the  Shepaug 
Voting  Trust  Cases,  60  Conn.  553,  24  Atl.  32. 
In  Foil's  Appeal,  91  Pa.  434,  36  Am.  Rep.  671, 
the  court  said:  "A  national  bank  is  a  quasi 
public  institution.  While  it  Is  the  property 
of  Its  stockholders  and  Its  profits  Inure  to 
their  benefit,  It  was  nevertheless  Intended  by 
the  law  creating  it  that  if  should  be  for  the 
public  accommodation.  It  furnishes  a  place, 
supposed  to  be  safe,  in  which  the  general  pub- 
lic may  deposit  their  moneys,  and  where  they 
can  obtain  temporary  loans  upon  giving  the 
proper  security."  So  that  court  In  the  exer- 
cise of  Its  equitable  power  refused  "for  rea- 
sons of  public  policy  to  decree  specific  per- 
formance of  a  contract  to  sell  certain  shares 
of  stock  of  a  bank  where  such  shares  were 
sought  for  to  control  the  bank,  and  were  be- 
ing purchased  by  borrowed  money.**  We  can 
see,  therefore,  less  Justification  for  these  vot- 
ing trust  agreements  where  the  purpose  is  to 
obtain  the  control  of  the  majority  of  the 
stock  of  a  banking  institution.  It  is  urged 
tipon  us  that  this  voting  trust  agreement 
ought  to  be  sustained,  because  it  was  intend- 
ed to  prevent  the  control  of  a  majority  of  the 
stock  of  the  bank  from  passing  into  the  hands 
of  a  stockholder  who,  to  many  of  the  stock- 
holders, seems  to  be  **persona  non  grata/*  and 
who  Is  buying  up  the  stock  and  paying  for  it 
much  more  than  Its  market  or  even  book 
value.  It  is  clear  that  the  control  of  the 
9tock  cannot  be  acquired  by  this  person  un- 
less some -of  the  subscribers  to  the  present 
agreement  are  willing  to  sell  their  stock  to 
him.  Some,  it  seems,  have  done  so ;  and  this 
agreement  prevents  the  transfer  of  the  abso- 
lute and  unconditional  title.  We  are  by  this 
argument  asked  to  sustain  this  agreement  to 
prevent  a  man  who  has  invested  a  large  sum 
of  money  in  the  purchase  of  this  stock,  who 
has  that  direct  interest  In  the  success  of  the 
bank  which  an  investment  of  his  own  money 
necessarily  creates,  and  who  shall  be  denied 
the  full  use  of  his  property  by  being  deprived 
of  an  incident  or  privilege  inseparably  con- 
nected with  it ;  and  this  to  be  done  in  favor 
of  three  trustees  whose  only  interest  in  the 
stock  of  the  other  subscribers  is  to  vote  it  at 
the  annual  or  special  meetings  of  the  stock- 
holders, to  perform  a  trust  uncoupled  with  an 
interest.  While  it  may  be  in  exceptional 
cases  that  some  good  may  be  accomplished  by 
such  agreements,  yet,  in  our  opinion,  the  gen- 
eral effect  is  vicious  and  in  contravention  of 
a  sound  public  policy.  It  cannot  be,  nor  is  It 
intended  to  be,  denied  that  those  stockhold- 
ers, be  they  few  or  many,  owning  the  major- 
ity of  the  stock  of  a  corporation,  can  agree 
after  full  consideration  to  maintain  a  certain 


business  policy  of  the  corporation  or  a  certain 
management,  and  in  giving  the  right  of  vot- 
ing by  proxy  our  statute  recognizes  this.  To 
accomplish  this,  they  can  give  proxies  that 
can  last  for  three  years,  but  these  proxies  are 
revocable  at  the  will  of  the  principal,  and 
they  cannot  be  made  Irrevocable,  and  the  sale 
of  the  stock  is  itself  a  revocation  of  the 
proxy.  While  the  agreement  presented  cer- 
tainly in  the  largest  measure  expresses  the 
confidence  of  the  subscribers  in  the  Judgment, 
capacity,  and  integrity  of  the  three  trustees 
named,  we  are  constrained  to  hold  the  agree- 
ment contrary  to  public  policy  and  void. 
There  was  no  error  In  the  order  appealed 
from,  and  the  Judgment  is  afllrmed. 
Affirmed. 

BROWN,  J.  (dissenting).  I  admit  that  the 
decision  in  the  case  of  Sheppard  v.  Power  Co., 
to  which  I  assented,  is  controlling  here,  ex- 
cept in  respect  of  section  2  of  the  agreement, 
but  subsequent  investigation  and  reflection 
have  convinced  me  that  the  principle  there 
enunciated  should  be  somewhat  modified.  I 
do  not  think  this  court  should  adhere  to  a 
cast-iron  rule,  regardless  of  conditions,  which 
will  deprive  the  stockholders  of  a  private  cor- 
poration of  the  only  effectual  remedy  which 
will  prevent  the  control  of  their  property 
from  falling  into  the  hands  of  a  single  in- 
dividual to  be  used  possibly  to  further  his 
own  purposes.  In  saying  this  I  mean  no  re- 
flection upon  the  gentleman  who  is  charged 
with  attempting  to  monopolize  the  defendant 
bank.  I  know  him,  and  believe  him  to  be  a 
young  man  of  integrity,  and  of  unusual  energy 
and  ability.  It  is  the  principle  of  the  thing 
that  influences  my  Judgment  In  my  opinion 
It  is  the  worst  possible  policy  to  deny  to 
stockholders  who  have  Invested  their  money 
in  private  corporations,  such  as  banks  and 
manufacturing  enterprises,  the  right  to  guard 
their  property  by  "stockholders'  agreements," 
such  as  the  one  now  before  us,  from  the  often 
blighting  effect  of  one-man  power.  We  have 
recent  illustration  of  this  In  the  case  of  a 
great  New  York  capitalist  who  wrecked  sev- 
eral moneyed  Institutions  he  absolutely  con- 
trolled, and  is  now  repenting  at  leisure  in  a 
federal  penitentiary,  while  stockholders  and 
depositors  are  bewailing  their  losses.  Al- 
though there  is  nothing  in  this  record  casting 
a  suspicion  upon  the  ulterior  motives  and 
purposes  of  the  person  seeking  control  of  the 
bank,  yet  the  facts  sworn  to  in  the  answer 
and  affidavits  disclose  that  the  mere  rumor 
of  his  purposes  has  had  a  most  harmful  effect 
upon  its  business  and  prosperity.  The  de- 
fendant bank,  according  to  those  statements, 
has  been  remarkably  well  conducted  by  the 
officers  selected  by  the  stockholders  and  who 
are  the  trustees  named  in  this  agreement  It 
has  paid  regularly  dividends  with  steadily  in- 
creasing surplus  and  undivided  profits,  and 
carried  a  quarter  of  a  million  as  deposits. 
The  salaries  paid  to  its  president,  Mr.  Hold- 
erness,  and  to  other  officials,  were  extremely 
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modest,  and  under  their  watchful  and  Judi- 
cious management  the  bank  has  obtained  ex- 
traordinary success. 

About  the  l8t  of  February,  1009,  H.  G. 
Bridgers,  son  of  the  plaintiff  above  named, 
who,  it  Is  alleged  by  the  defendants,  is  the 
real  party  in  interest,  directing  and  financing 
this  fight,  began  to  acquire  the  stock  of  the 
defendant  bank  for  the  purpose  of  securing 
absolute  control.  The  defendants  aver  tliat 
the  book  value  as  well  as  the  market  value  of 
stock  at  that  time  was  about  $108  per  share. 
At  the  very  beginning  of  his  campaign  to  ac- 
quire a  majority  of  the  stock,  Bridgers  offer- 
ed and  paid  from  $150  to  $160  per  share  for 
the  stock.  Its  purchase  was  quietly  made — 
that  is,  made  through  another.  Gradually  he 
increased  his  price,  until  at  length  he  was 
paying  $oOO  per  share  for  stock  worth  in  the 
market  by  actual  book  value  only  $108.  This 
was  all  very  well  for  those  stockholders  who 
were  fortunate  enough  to  sell,  but  subsequent 
averments  of  fact  show  how  it  has  destroyed 
the  shares  of  the  other  stockholders.  The  de- 
fendants allege  and  offer  to  prove  that  the 
majority  stockholders,  believing  that  the  ob- 
ject of  Mr.  Bridgers  was  injurious,  and  realiz- 
ing the  menace  to  them  and  to  their  fellows, 
who  had  gone  into  the  enterprise  at  their  so- 
licitation, if  he  should  acquire  control  under 
such  conditions,  sought  to  devise  some  meth- 
od by  which  to  avert  what  they  honestly  be- 
lieved to  be  an  impending  calamity  to  the 
bank.  Therefore,  on  March  2,  1909,  these 
men,  actuated,  as  they  solemnly  avow,  solely 
by  a  desire  to  protect  the  interests  of  the 
stockholders,  minority  as  well  as  majority, 
against  what  they  believe  to  have  been  the 
injurious  and  hostile  designs  of  Bridgers  up- 
on the  bank,  and  actuated  by  no  other  mo- 
tives or  purposes,  entered  into  the  contract, 
which  is  now  sought  to  be  annulled.  This 
contract  was  executed  by  a  majority  of  the 
stockholders,  and  those  signing  it  owned 
from  2  to  70  shares  each.  In  Justification  of 
such  protective  measures  and  as  evidence  of 
their  good  faith  and  honest  purposes  .In  en- 
tering into  it,  the  defendants  allege  and  offer 
to  prove  that  H.  C.  Bridgers  has  bought  what 
he  contends  is  a  controlling  interest  in  the 
stock  of  the  bank,  and  that  the  mere  circula- 
tion of  the  rumor  that  he  controls  the  insti- 
tution has  so  affected  the  public  confidence 
that  the  deposits  have  been  withdrawn  until 
th^  amount  now  to  only  about  $120,000.  The 
bank  has  lost  customers,  and  the  remaining 
stock  has  declined  in  value  until  there  Is  no 
market  for  it  These  defendants  further  aver 
that  this  decline  in  deposits  and  loss  of  cus- 
tomers did  not  begin  for  several  months  after 
said  H.  C.  Bridgers  began  his  crusade  against 
the  bank,  because  of  the  confidence  inspired 
by  the  act  of  the  majority  in  making  the 
agreement  hereinafter  set  out,  nor  did  it  be- 
gin until  it  was  currently  claimed  by  Bridg- 
ers that  he  had  acquired  a  majority  of  the 
stock  in  spite  of  said  agreement.  These  alle- 
gations of  the  answer,  supported  by  afildavits, 


are  not  denied  by  replication  or  counter  affi- 
davits. The  agreement;  which  is  set  out  in 
the  opinion  of  the  court,  is  declared  to  be 
void  upon  its  face,  and  the  defendants  en- 
joined from  executing  it 

This  decision  is  ruinous  to  the  minority 
stockholder,  and  leaves  him  to  the  tender 
mercies  of  one  man.  It  is  not  in  furtherance 
of,  but  makes  against,  the  soundest  principles 
of  public  policy  in  placing  a  monopoly  of 
power  in  the  hands  of  one  stockholder,  and 
depriving  the  others  of  their  only  effectual 
method  of  preventing  it  This  in  my  opinion 
is  exceedingly  detrimental  to  the  banking, 
manufacturing,  and  other  business  interests 
of  the  state,  which  very  largely  take  the  form 
of  corporate  association.  No  prudent  person 
will  care  to  invest  bis  means  or  deposit  his 
money  in  a  financial  institution  dominated 
wholly  by  the  will  of  one  man  who  elects  him- 
self without  anybody's  help.  It  is  much  the 
wiser  policy  to  commit  the  management  to 
three  persons,  as  in  this  instance,  selected  by 
the  majority  of  the  stockholders  because  of 
their  proved  capacity.  Suppose  some  large 
capitalist  should  secure  absolute  control  of 
all  the  banks  of  Raleigh,  can  any  one  doubt 
that  the  effect  would  be  very  injurious  to  the 
minority  stockholders  and  highly  detrimental 
to  the  true  interests  of  the  city?  Yet  by  its 
decision  this  court  has  destroyed  the  only 
means  by  which  such  a  calamity  could  be 
averted  should  it  be  attempted.  Unless  stocks 
holders  are  bound  by  some  such  agreement 
as  this  entered  into  for  a  good  purpose  and  in 
the  common  interest,  the  temptation  of  a  fan- 
cy price  is  generally  too  strong  to  be  resisted. 
The  decision  in  Sheppard  v.  Power  Co.  is 
based  upon  the  theory,  that  all  such  voting 
agreements,  whether  accompanied  by  trans- 
fer of  stock  certificates  to  trustees  or  not,  are 
void  per  se  solely  because  they  are  contrary 
to  public  policy.  In  making  no  exceptions  or 
qualifications  I  think  the  decision  is  too 
broad,  is  not  based  upon  a  sound  principle, 
and  is  contrary  to  the  best  and  weightiest 
authority. 

1.  I  am  of  opinion  that  such  agreements 
among  stockholders  of  a  private  corporation 
are  not  per  se  void  or  against  public  policy, 
but  that  their  validity  should  be  determined 
by  the  propriety  and  Justness  of  the  ultimate 
purpose  which  is  sought  to  be  accomplished. 
This  is  now  the  generally  accepted  view,  as 
will  be  seen  by  consulting  29  Am.  &  Eng. 
Ency.  p.  1077,  and  cases  there  cited.  These 
agreements,  accompanied  by  deposits  of  stock 
certificates  with  trustees,  is  the  usual  method 
of  placing  the  control  of  a  corporation  in  the 
hands  of  persons  selected  by  the  majority  of 
stockholders  and  of  preventing  absorption  by 
one  individual.  They  have  given  rise  to 
much  litigation  and  the  decisions  as  to  their 
legality  are  numerous.  I  will  not  undertake 
to  review  them,  as  it  has  been  most  thorough- 
ly done  by  Mr.  Cook,  who  states  his  conclu- 
sions as  follows:  "The  above  decisions  seem 
to  lead  to  the  conclusion  that  a  deposit  of 
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certificates  of  stock  with  trustees  for  a  speci- 
fied period  of  time,  either  with  or  without  a 
transfer  of  the  same  to  trustees,  is  legal,  and 
is  not  in  violation  of  the  usual  statute  against 
restraints  on  the  alienation  of  personal  prop- 
erty, and  Is  not  opposed  to  public  policy  as  a 
restraint  upon  trade,  and  is  not  an  implied 
fraud  upon  stockholders  who  are  not  allowed 
to  participate,  and  is  not  an  illegal  separa- 
tion of  the  voting  power  from  the  stock,  pro- 
vided always  that  no  actual  fraud  is  involved 
in  the  transaction.  In  other  words,  such  a 
pooling  of  stock  is  not  illegal  in  Itself,  but, 
like  all  contracts,  may  be  illegal  if  actual 
fraud  is  involved."  2  Cook  on  Corp.  (6th  Ed.) 
pp.  1722,  1723.  In  10  Cyc  341,  Judge  Thomp- 
son In  his  article  on  Corporations,  in  discuss- 
ing this  question,  says:  "It  se^ms  that  the 
legality  of  such  arrangement  will  be  determin- 
ed by  the  design  of  those  entering  into  them 
and  the  purpose  they  were  intended  to  sub- 
serve. They  are  not  necessarily  illegal."  And 
in  an  elaborate  monographic  note  to  Morel 
v.  Hoge,  16  L.  R.  A.  (N.  S.)  1136,  in  which  this 
question  is  exhaustively  treated,  the  editor, 
summarizing  the  result  of  his  investigation, 
says:  'The  practical  question,  then,  is  wheth- 
er an  agreement  in  this  form  is  per  se  void, 
as  contrary  to  public  policy.  •  •  ♦  Prob- 
ably the  prevailing  tendency  is  toward  the 
view  that  such  an  agreement  is  not  per  se 
void  as  against  public  policy ;  in  other  words, 
that  the  agreement  cannot  be  declared  void 
irrespective  of  the  propriety  of  the  ultimate 
purpose  to  be  accomplished  simply  because  it 
seeks  to  accomplish  that  purpose  by  severing 
the  voting  power  of  the  stock  from  the  bene- 
ficial, ownership  thereof.**  The  author  re- 
views a  great  number  of  adjudicated  cases 
which  fully  sustain  his  views.  I  call  atten- 
tion to  only  a  few.  In  White  v.  Thomas  In- 
fiatable  Tire  Co.,  52  N.  J.  Eq.  178,  28  AU.  75 
(18d3),  it  was  decided  that  "A  voting  trust  for 
a  period  of  10  years  formed  for  a  proper  pur- 
pose in  compliance  with  which  a  contract 
made  at  the  time  of  the  organization  of  the 
corporation,  pursuant  to  which  all  the  shares 
were  transferred  to  a  trustee  under  an  agree- 
ment that  he  should  vote  the  same  for  direct- 
ors in  such  a  manner  that  the  holder  of  the 
majority  Interest  should  name  a  minority  of 
the  directors,  was  valid  and  enforceable  so 
long  only  as  the  parties  retained  their  orig- 
inal interests,  and  no  other  rights  interven- 
ed." And  practically  to  the  same  effect  is 
Clowes  V.  Miller,  60  N.  J.  Eq.  179,  47  Atl.  345. 
In  Krelssl  v.  Distilling  Co.,  61  N.  J.  Eq.  5, 
47  Ati.  471  (1900),  Magle,  Chancellor,  said: 
"That  if  a  stockholder  undertakes  to  make  ir- 
revocable his  grant  of  power  to  vote  his 
stock,  and  denude  himself  for  a  fixed  period 
of  the  power  to  judge  and  determine  and  vote 
as  to  the  proper  management  and  control  of 
the  affairs  of  the  corporation,  then,  whether 
the  grant  of  power  is  good  or  not,  must  de- 
pend upon  the  purpose  for  which  it  is  given, 
and  that  the  same  principles  apply  when  the 
scheme  devised  does  not  embrace  a  grant  of 


Irrevocable  i)ower  by  proxy,  but  seeks  a  sim- 
ilar object  by  the  creation  of  a  trust  and  the 
appointment  of  a  trustee,  to  whom  the  title 
of  the  stod^  is  conveyed.*'  Again,  he  says: 
"If  stockholders,  upon  consideration,  deter- 
mine and  adjudge  that  a  certain  plan  for 
conducting  and  managing  the  affairs  of  the 
corporation  is  judicious  and  advisable,  I  have 
no  doubt  that  they  may,  by  power  of  attor- 
ney, or  the  creation  of  a  trust,  or  the  convey- 
ance to  a  trustee  of  their  stock,  so  combine 
or  pool  their  stock  as  to  provide  for  the^  car- 
rying out  of  the  plan  so  determined  upon." 

The  Supreme  Court  of  Massachusetts  has 
rendered  a  logical  and  clear  decision  on  this 
question.  It  holds  that  on  agreement  of 
various  persons  to  purchase  the  majority  of 
the  stock  of  a  corporation,  the  stock  when 
purchased  to  be  voted  by  a  committee  of 
five  of  the  subscribers  for  at  least  three 
years,  is  not  Illegal,  even  though  the  title  to 
the  stock  is  given  to  a  trustee  during  tliat 
time.  The  court,  speaking  through  Holmes, 
C.  J.,  said :  "We  know  nothing  In  the  policy 
of  our  law  to  prevent  a  majority  of  the 
stockholders  from  transferring  their  stock 
to  a  trustee  with  unrestricted  power  to  vote 
it  *  *  *  A  stockholder  has  a  right  to 
put  his  shares  in  trust  whatever  his  motive. 
If  the  trust  is  an  active  one,  he  cannot  ter- 
minate it  at  will,  and  the  attempt  to  cut 
him  off  by  contract,  Instead  of  by  the  im- 
position of  duties,  from  ending  it,  certain- 
ly is  not  enough  to  poison  the  covenant  with 
the  plaintiff.  It  might  be  held  that  the  duty 
of  voting  incident  to  the  legal  title  made 
such  a  trust  an  active  one  in  all  cases.  Am 
to  the  arrangement  for  the  trustees  unltlDg 
to  elect  their  candidates,  the  decisions  of 
other  states  show  that  such  arrangements 
have  been  upheld,  and  we  do  not  think  that 
it  needs  argument  to  prove  that  they  are 
lawful.  If  stockholders  want  to  make  their 
power  felt,  they  must  unite.  There  Is  no 
reason  why  a  majority  should  not  agree  to 
keep  together.*'  Brightman  v.  .Bates,  175 
Mass.  105,  55  N.  E.  809.  In  support  the 
learned  judge  cites  Brown  y.  Steamship  Co., 
5  Blatchf.  525,  Fed.  Cas.  No.  2,025;  Greene 
V.  Nash,  85  Me.  148,  26  Ati.  1114 ;  Williams 
V.  Montgomery,  148  N.  Y.  519,  43  N.  B.  57; 
Faulds  V.  Yeates,  57  111.  416,  11  Am.  Repi 
24;  Smith  v.  Railway,  115  Cal.  584,  47  Pac 
582,  35  L.  R.  A.  309,  56  Am.  St  Rep.  119; 
Fisher  v.  Bush,  35  Hun,  641.  In  conclusion 
he  says :  "We  have  considered  such  dedsiona 
elsewhere  as  have  been  called  to  our  atten- 
tion or  found  by  us.  Few  of  them  are  by 
courts  of  final  resort"  In  Purdy's  Beach 
on  Private  Corporations,  S  704,  A,  it  is  said : 
"Stockholders  of  a  majority  of  the  stock  may 
lawfully  combine  to  hold  control  of  the  cor- 
poration, and  for  a  definite  time  may  lavr- 
fully  agree  among  themselves  to  vote  as  a 
unit.**  "Such  agreements  are  not  contrary 
to  public  iwlicy.'*  Mr.  Machen  says  that 
there  are  no  possible  objections  to  such  votr 
Ing  contracts  intended  to  secure  control  for 


N.a) 


BRIDGERS  V.  FIRST  NAT.  BANK. 


777 


the  general  benefit.  Machen,  Law  of  Cor- 
porations, §§  1268,  1269.  In  Gray  v.  Bloom- 
Ington  &  N.  R.  R.  Co.,  120  111.  App.  159,  it 
was  lield  "that  an  agreement  among  the 
promoters  of  a  railroad  corporation  by  which 
the  stock  of  the  individual  parties  was  to 
be  placed  in  trust  in  the  hands  of  one  of 
them  for  a  period  of  10  years,  and  voted  as 
a  unit  at  all  stockholders'  meetings  as  four- 
fifths  of  the  parties  thereto  should  direct, 
•  In  writing,  is  not  contrary  to  public  policy 
and  void;  the  purpose  being  to  vest  and  re- 
tain for  a  fixed  period  the  management  and 
control  of  the  enterprise  in  the  persons  orig- 
inally promoting  the  same."  To  same  ef- 
fect is  Griffith  V.  Jewett,  9  Ohio  Dec.  627, 
and  Greene  v.  Nash,  supra;  State  ex  rel. 
Schwartz  v.  Railroad  Co.,  6  Ohio  Cir.  Ct.  R. 
415;  Moses  v.  Scott,  84  Ala.  608,  4  South. 
742.  In  Cone  v.  Russell.  48  N.  J.  Eq.  208, 
21  Atl.  847,  the  agreement  was  held  void  as 
against  public  policy  because  it  provided 
that  the  shares  should  be  so  voted  as  to 
continually  employ  an  interested  person  as 
manager  of  the  corporation. 

Commenting  upon  Foil's  Appeal  (cited  In 
the  majority  opinion),  the  New  Jersey  court 
says:  "Following  the  reasoning  of  these 
cases  (Foil's  Appeal,  91  Pa.  434,  36  Am. 
Rep.  671  et  al.),  I  conclude  that  the  con- 
tract complained  of  in  this  suit  Is  void  as 
against  public  policy.  The  conclusion  does 
not  reach  so  far  as  to  necessarily  forbid  all 
pooling  or  combining  of  stock,  when  the  ob- 
ject is  to  carry  out  a  particular  policy  with 
the  aim  to  promote  the  best  interest  of  all 
the  stockholders.  The  propriety  of  the  ob- 
ject validates  the  means,  and  must  affirma- 
tively appear."  See,  also.  Woodruff  v.  Du- 
buque &  S.  C.  R.  Co.  (C.  C.)  30  Fed.  91, 
last  page;  Hey  v.  Dolphin,  92  Hun,  230, 
86  N.  Y.  Supp.  627 ;  Mobile  &  Ohio  R.  R.  Co. 
V.  Nicholas,  98  Ala.  92,  12  South.  723.  And 
80  the  validity  of  agreements,  unaccom- 
panied by  proxy  or  trust,  having  for  their 
object  the  control  of  the  voting  power  of 
stock,  have  by  parity  of  reasoning  been  up- 
held in  numerous  cases.  Smith  v.  San  Fran- 
dsoo  &  N.  P.  R.  R.  Co.,  115  Cal.  584,  47  Pac. 
682,  35  L.  R.  A.  309,  56  Am.  St  Rep.  119; 
Faulds  V.  Yates,  57  111.  416,  11  Am.  Rep.  24 ; 
Havemeyer  v.  Havemeyer,  11  Jour,  and  S. 
506. 

Were  It  not  for  unduly  lengthening  this 
opinion,  I  could  dte  many  other  cases  sus- 
taining the  view  that  the  legality  of  vot- 
ing agreements,  especially  as  in  this  case, 
accompanied  by  assignment  of  stock  certif- 
icates to  trustees,  should  be  judged  accord- 
ing to  the  purpose  to  be  accomplished. 
There  are  but  few  that  can  be  dted  in  sup- 
port of  the  contrary  view.  The  cases  dted 
in  the  opinion  of  the  court,  except  our  own 
dedslons,  either  fall  to  support  or  are  easily 
to  be  distinguished  from  this.  Foil's  Ap- 
peal, dted  by  the  court,  Is  In  line  with  what 
I  contend  for.  The  Pennsylvania  court  de- 
clined to  decree  ipedfic  performance  of  a 


contract  /or  sale  of  bank  stock  purchased  in 
order  to  give  one  man  absolute  control. 
The  court  says:  "We  have  no  intimation 
that  the  bank  as  at  present  organized  is 
not  prudently  managed.  The  stock,  as  now 
held,  is  scattered  among  a  variety  of  peo- 
ple. It  is  difScult  to  see  how  the  small  stock- 
holders who  have  their  modest  earnings  in- 
vested in  it,  the  depositors  who  use  it  for 
safe-keeping  their  moneys,  or  the  business 
public  who  look  to  it  for  accommodation  in 
the  way  of  loans,  are  to  be  benefited  by  the 
concentration  of  its  stock  in  the  hands  of 
one  man.  •  •  •  The  temptation  to  use 
it  for  personal  ends  is  very  strong."  And 
the  court  calls  attention,  as  I  have  already 
done,  to  the  fact  that  the  financial  wrecks 
of  banking  institutions,  with  which  the  path- 
way of  the  la-st  few  years  is  so  thickly 
strewn,  is  largely  the  result  of  one-man  con- 
trol. The  reasoning  of  the  opinion  is  a 
powerful  argument  against  the  destruction 
of  this  agreement,  designed  by  stockholders 
solely  to  prevent  the  control  of  their  insti- 
tution by  a  single  individual. 

The  authority  most  relied  upon  in  the 
opinion  of  the  court  as  supporting  our  de- 
cisions is  Vice  Chancellor  Pltney's  opinion 
in  Warren  v.  Pim,  66  N.  J.  Eq.  363,  59  Atl. 
773.  The  court  was  divided  and  five  opin- 
ions were  delivered.  Only  five  judges  con- 
curred with  the  vice  chancellor.  The  vot- 
ing trust  was  set  aside  by  a  vote  of  seven  to 
six  upon  grounds  different  from  those  urged 
in  the  case  at  bar.  Mr.  Cook  says,  refer- 
ring to  this  case:  ''However,  the  dedsion 
was  upon  another  phase  of  the  case  than 
that  now  under  consideration";  for  the  de- 
cision of  the  lower  court,  that  "voting  trusts 
are  not  declared  to  be  necessarily  unlawful. 
They  may  or  may  not  be  lawful,  according 
to  the  circumstances  of  the  case.  The  gen- 
eral rule  is  that,  prima  facie,  they  are  un- 
lawful, but  may  be  rendered  lawful  by  the 
circumstances" — was  practically  afllrmed.  2 
Cook  (6th  Ed.)  p.  1724.  As  to  Morel  v.  Hoge, 
cited  by  the  court,  a  cursory  reading  of 
the  conclusion  of  the  opinion  of  Chief  Jus- 
tice Fish  Indicates  plainly  that  the  voting 
agreement  was  set  aside  for  reasons  not  at 
all  applicable  here.  The  commentator  says  in 
16  L.  R.  A.  (N.  S.)  1137,  note,  the  case  "did 
not  involve  a  voting  trust  by  which  the  right 
to  vote  the  stock  was  severed  from  the  ben- 
eficial ownership."  The  Shepaug  Trust  Cas- 
es, 60  Conn.  553,  24  Atl.  32,  the  only  remain- 
ing precedent  dted  by  the  court  are  among 
the  earliest  cases  on  the  subject  They  ap- 
plied to  the  doings  of  a  fi^ndieate  formed  to 
get  control  of  a  railroad  company,  a  quasi 
public  corporation  affected  with  a  public  use. 
I  confine  myself  for  authority  to  cases  which 
consider  the  validity  of  the  agreement  from 
the  standpoint  of  stockholders  in  strictly 
private  corporations  in  which  the  public 
have  no  interest,  except  Inddentally  as  in 
good  management.  Therefore  such  cases  as 
the  above,  as  well  as  Northern  Securities 
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CJo.  V.  United  States,  193  U.  S.  197,  24  Sup. 
Ct  436,  48  L.  Ed.  679,  have  no  application. 

2.  It  must  be  admitted  that  the  purpose  of 
this  trust  is  one  highly  and  equally  benefi- 
cial to  all  the  stockholders,  depositors,  and 
other  patrons  of  the  bank,  unless  the  control 
of  one  untried  owner  Is  to  be  preferred  to 
that  of  three  trustees  of  proved  capacity. 
The  public  policy  which  will  set  aside  a  con- 
tract is  not  founded  upon  Judicial  caprice, 
but  in  the  common  law,  which  will  not  per- 
mit a  thing  to  be  done  or  omitted  if  it  is 
clearly  injurious  to  the  public  welfare.  But 
the  power  to  declare  a  contract  void  as  op- 
posed to  public  policy  is  not  to  be  lightly 
exercised  by  the  courts;  for,  as  Clark  on 
Contracts,  pp.  414,  415,  says:  "It  is  clearly 
to  the  interest  of  the  public  that  persons 
shall  not  be  unnecessarily  restricted  In  their 
freedom  to  make  their  own  contracts.  *It 
must  not  be  forgotten,*  was  said  by  an  Eng- 
lish judge,  *that  you  are  not  to  extend  ar- 
bitrarily those  rules  which  say  that  a  given 
contract  Is  void  as  being  public  policy,  be- 
cause, if  there  is  one  thing  which  more  than 
another  public  policy  requires,  it  is  that 
men  of  full  age  and  competent  understand- 
ing shall  have  the  utmost  liberty  of  con- 
tracting, and  that  their  contracts  when  en- 
tered Into  freely  and  voluntarily  shall  be 
held  sacred  and  shall  be  enforced  by  courts 
of  justice.  Therefore  you  have  this  para- 
mount public  policy  to  consider,  'that  you 
are  not  lightly  to  Interfere  with  the  free- 
dom of  contract'"  See  Printing  and  Nu- 
merical Register  Co.  v.  Sampson,  L.  R.  19 
Eq.  462.  The  individual's  right  of  private 
contract  must  yield  to  the  superior  right  of 
society  that  no  valid  and  enforceable  agree- 
ment shall  be  entered  Into  which  will  work 
or  which  Is  of  a  nature  calculated  to  work 
a  public  Injury.  Further  than  this,  the 
common  law  does  not  seek  to  restrain  the 
liberty  of  contract.  It  is  trifling  with  the 
subject  to  offer  an  argument  to  sustain  the 
proposition  that  an  agreement  calculated 
and  intended  to  maintain  this  bank  in  the 
highest  credit  and  efficiency  is  injurious  to 
the  public  Interests.  The  public  expressed 
its  own  opinion  by  withdrawing  half  the  de- 
posits as  soon  as  It  was  rumored  that  one 
man  had  acquired  control  of  the  bank,  and 
it  was  to  prevent  further  injury  to  its  wan- 
ing credit  that  this  contract,  or  voting  trust, 
was  at  once  entered  Into. 

8.  The  agreement  violates  no  statute  of 
this  state.  It  is  not  a  proxy  good  for  three 
years  only,  under  Revlsal,  S  1184,  but  an 
assignment  of  the  stock  certificates  to  trus- 
tees Impressed  with  a  trust  to  carry  out  a 
lawful  puri>ose,  beneficial  alike  to  all  share- 
holders. Machen,  I  1268.  There  Is  no 
more  objection  to  assigning  certificates  of 
stock  In  a  private  corporation  In  trust  for  a 
lawful  purpose  than  any  other  property. 
Nor  does  this  agreement  violate  the  banking 
' laws  of  the  United  States.  The  only  pertinent 
section  of  the  Revised  Statutes  of  the  United 


States  is  section  5144,  as  follows:  "In  all 
elections  of  directors,  and  In  deciding  all 
questions  at  meetings  of  shareholders,  each 
shareholder  shall  be  entitled  to  one  vote  on 
each  share  of  stock  held  by  him.  Sharehold- 
ers may  vote  by  proxies  duly  authorized  in 
writing,  but  no  officer,  clerk,  teller  or  book- 
keeper of  such  association  shall  act  as 
proxy;  and  no  shareholder  whose  liability 
is  past  due  and  unpaid  shall  be  allowed  to 
vote."  The  defendants  do  not  rest  their 
right  to  control  this  stock  upon  the  idea  that 
the  agreement  is  nothing  more  or  less  than 
a  proxy.  They  hold  the  legal  title  as  trus- 
tees to  carry  out  the  trusts  imposed.  In  2 
Cook  on  Corporations,  p.  1664,  it  Is  said: 
"It  is  a  general  rule  that  a  person  holding 
stock  as  trustee  is  entitled  to  vote  upon  the 
stock,  not  only  when  he  is  duly  registered 
as  the  holder  of  the  stock  in  trust,  but  also 
when  he  is  registered  absolutely  as  a  stock- 
holder upon  the  books  of  the  corporation." 
Also  see  Brightman  v.  Bates,  supra.  It  Is 
true  that  directors'  shares  must  not  be 
pledged  or  hypothecated,  but  that  doubtless 
means  for  debt  But,  if  it  does  not,  there  is 
nothing  In  the  record  to  show  that  any  of 
the  shares  assigned  In  this  trust  are  owned 
by  directors,  or  that  the  directors  own  no 
others. 

4.  There  Is  one  feature  of  this  case  entire- 
ly overlooked  In  the  opinion  of  the  court,  and 
that  is  the  contract  for  the  sale  of  the  stock 
contained  in  section  2  of  the  agreement,  set 
out  In  full  in  the  statement  of  facts  preced- 
ing the  opinion.  This  section  gives  to  the 
defendants  the  right  to  purchase  the  shares 
of  stock  or  to  sell  same  to  purdiasers  of 
their  selection  at  not  less  than  Its  book  val- 
ue. Although  the  voting  trust  may  be  an- 
nulled, this  part  of  the  contract  ought  not 
to  be,  as  its  validity  is  universally  sustain- 
ed, and  It  is  separate  and  distinct  from  tho 
other  parts  of  the  Instrument  2  Cook  on 
Corporations,  at  pages  1708-1711,  says:  "A 
stodcholder  has  a  right  to  sell  his  stock  at 
any  time  and  to  whomsoever  he  pleases  with- 
out regard  to  other  stockholders.  •  ♦  • 
Hence  contracts  are  often  entered  Into  be- 
tween a  portion  or  all  of  the  stockholders  of 
a  corporation  that  they  will  hold  and  sell 
their  stock  together.  Such  a  contract  1b 
legal."  And  again:  "Another  form  of  con- 
tract Is  to  the  effect  that  before  any  of  the 
stockholders  sell  their  stock  they  shaU  of- 
fer it  to  the  other  stockholders.  This  kind 
of  contract  is  also  legal,  and  will  be  en- 
forced by  the  courts.  A  contract  whereby  a 
stockholder  desiring  to  sell  must  first  of- 
fer his  stock  to  other  stockholders  is  not 
contrary  to  public  policy."  Scruggs  v.  Cot- 
terhiU,  67  App.  Div.  583,  73  N.  Y.  Sum>. 
882;  Havemeyer  v.  Havemeyer,  86  N.  Y. 
618;  Fitzsimmons  v.  Lindsay,  206  Pa.  79, 
&4  Atl.  488 ;  In  re  Lindsay's  Estate^  210  Pa. 
224,  59  Atl.  1074. 

I  think  the  option  feature  of  this  instru- 
ment is  separate  and  distinct  from  otU^r 
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parts  of  the  contract  and  may  be  enforced, 
and  thus  Interposes  an  effectual  bar  to  the 
granting  of  the  relief  sought,  which  seeks 
to  annul  the  whole  contract  and  to  enjoin 
the  defeoidants  from  taking  advantage  of 
any  part  of  it. 

5.  I  do  not  think  that  the  plaintiff,  who 
is  a  stranger  to  the  agreement,  and  does  not 
claim  by  assignment  any  of  the  shares  of 
stock  described  in  it,  can  maintain  this  ac- 
tion. Zimmerman  v.  Jewett,  19  Abb.  N.  C. 
(N.  Y.)  459. 


(85  S.  C.  624) 

CONE  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  South  Carolina.     April  18, 

1910.) 

1.  Qasriers  (§  408*)— Loss  of  Bagqaqb— De- 
uvERY  to  Careier— Submission  to  Jury. 

In  an  action  against  a  railroad  for  loss  of 
baggage,  evidence  held  sufficient  to  go  to  the  jury 
on  the  issue  as  to  whether  the  baggage  was  de- 
livered to  defendant  as  a  common  carrier. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent.  Dig.  §  1571 ;    Dec  Dig.  S  408.*] 

2.  Carriers  (|  893*)  — Loss  of  Baggage- 
Li  ability— delivery  AND  Acceptance. 

While  the  liability  of  a  carrier  for  baggage 
does  not  begin  until  delivery  and  acceptance,  it 
is  not  always  necessary  to  show  actual  deliv- 
ery and  express  acceptance,  since  there  may  be 
an  implied  or  constructive  delivery  and  accept- 
ance. 

[Ed.    Note. — For   other    casesw    see    Carriers, 
Cent.  Dig.  §§  1502-1504;   Dec.  Dig.  §  393.*] 

3.  Carriers  (J  393*)  —  Loss  of  Baggage  — 
Liability. 

The  liability  of  a  carrier  for  baggage  may 
arise  before  the  purchase  of  a  ticket  or  demand 
for  check  to  one  intending  to  become  a  passen- 
ger, who  has  his  baggage  placed  at  the  proper 
place  on  the  station  premises  within  a  reason- 
able time  before  the  departure  of  the  train. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent.  Dig.  §  1502;   Dec.  Dig.  §  393.*] 

4.  Carriers  (§  408*)— Loss  of  Baggage— De- 
livery TO  Carriers— Time— Questions  for 
Jury. 

Where  plaintifiF  who  intended  to  take  a 
morning  train  had  his  trunk  conveyed  the  night 
before  to  defendant's  baggage  room,  while  de- 
fendant's baggage  agent  was  on  duty,  it  could 
not  be  said  as  a  matter  of  law  that  the  trunk 
was  deposited  at  the  baggage  room  an  unreason- 
able time  before  the  departure  of  the  train. 

[Ed.    Note.— For   other    cases,    see   Carriers, 
Dec.  Dig.  §  408.*] 

5w  Carriers  (§  408*)— Loss  of  Baggage>— De- 
livery to  Carrier  —  Reasonable  Time- 
Question  FOR  Jury. 

What  is  a  reasonable  time  before  the  de- 
parture of  a  train  for  the  delivery  of  baggage 
to  the  carrier  is,  in  an  action  for  loss  of  the 
baggage,  generally  for  the  jury. 

[Ed.    Note.— For    other    cases,    see   Carriers 
Dec.  Dig.  i  408.*] 

a  Carriers  (f  408*)— Loss  of  Baoqagb— De- 
livery to  Carrier— Evidence. 

In  an  action  against  a  carrier  for  loss  of 
a  trunk,  that  defendant  so  far  received  the  trunk 
as  baggage  as  to  check  the  same  for  the  party 
stealing  it  was  some  evidence  of  delivery  to  de- 
fendant as  carrier. 

[Bd.    Note.— For    other   cases,    see    Carriers, 
Dec.  Dig.  t  408.*] 


7.  Carriers  (8  408*^— Loss  of  Baggage- 
Contributory  Negligence  of  Passenger 
— Sufficiency  of  Evioencb. 

In  an  action  against  a  railroad  for  loss  of 
baggage,  evidence  held  not  to  show  conclusively 
contributory  negligence  on  plaintifiTs  part  in 
placing  his  trunk  at  the  accustomed  diecking 
place,  and  leaving  it  there  for  the  night 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  408.*] 

8.  Carriers  (§  408*)  —  Loss  of  Baggage-  - 
Damages— Instructions. 

In  an  action  against  a  railroad  for  loss  of 
a  trunk,  where  plaintiff  testified  that,  after  the 
trunk  was  recovered  by  defendant,  he  received 
it  and  contents  on  condition  of  no  value  on 
them;  that  the  trunk  was  damaged;  that  a 
number  of  the  articles  therein  were  missing; 
and  that  the  remainder  with  the  exception  of  a 
few  articles  of  small  value  were  so  damaged  as 
to  be  worthless  to  him— a  charge  that  plain- 
tiff could  not  recover  damages  for  the  part  of 
the  baggage  returned  to  him,  the  action  being 
for  loss  of  the  baggage,  and  not  for  injury 
thereto  by  deterioration,  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  408.*] 

9.  Damages  (§  146*)  —  Pleading  —  Special 
Damages. 

In  an  action  against  a  carrier  for  loss  of 
baggage,  damages  resulting  from  depreciation 
of  a  suit  of  clothing  by  the  loss  of  or  damage 
to  one  article  of  the  suit  is  not  special  damages 
when  the  whole  suit  was  in  the  carrier*s  pos- 
session ;  and  hence  such  damages  are  recoverable 
where  general  damages  are  claimed. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S  411 ;  Dec  Dig.  S  14C.*1 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  W.  H.  Hunt,  Special 
Judge. 

Action  by  P.  D.  Cone  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Sanders  &  De  Pass,  for  appellant.  Wilson 
&  Osborne,  for  respondent 

JONES.  C  J.  The  plaintiff  recovered 
judgment  against  defendant  for  the  value  of 
a  trunk  and  its  contents,  alleged  to  have  been 
lost  through  the  negligence  of  the  defendant 
after  receiving  the  same  to  be  transported  as 
plaintlfTs  baggage. 

The  main  question  presented  by  the  appeal 
Is  vrhetber  there  was  any  testimony  that  the 
trunk  was  ever  delivered  to  defendant  either 
as  a  common  carrier  or  as  a  warehouseman. 
There  was  testimony  that  about  8  o'clock  p. 
m.  November  3,  1907,  that  plaintiff,  intending 
to  become  a  passenger  on  defendant's  train 
due  to  leave  about  two  hours  later,  sent  his 
trunk  to  the  station  at  Spartanburg,  S.  O. 
by  a  drayman  of  the  R.  D.  Blowers*  Transfer 
Company.  A  few  minutes  afterwards  plain- 
tiff concluded  to  take  the  morning  train,  as 
he  understood  the  night  train  was  more  tiban 
an  hour  late,  and  telephoned  to  the  dray- 
man's place  of  business,  giving  instruction 
to  place  the  trunk  in  defendant's  transfer 
room  or  baggage  room.  The  drayman  depos- 
ited the  trunk  under  the  shed  in  front  of  the 
defendant's  baggage  room  between  the  corner 


•For  oth«r  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexee 
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and  door  of  the  building  where  there  were 
other  trunks,  and  where  the  Blowers*  Trans- 
fer Company  was  accustomed  to  deliver  bag- 
gage to  the  defendant,  and  from  which  place 
defendant  was  accustomed  to  check  baggage. 
Defendant's  night  baggage  agent  was  then 
on  duty,  but  it  appears  that  the  drayman  said 
nothing  to  the  agent  with  respect  to  this 
trunk.  The  next  morning  when  plaintiff 
went  to  the  station  to  have  the  trunk  checked 
it  could  not  be  found.  The  answer  in  alleg- 
ing contributory  negligence  of  plaintiff  stated 
that  plaintiff  negligently  allowed  the  trunk  to 
remain  out  under  the  shed  exposed  to  persons, 
and  that  thereafter  some  one  had  the  trunk 
checked;  defendant  believing  the  person  who 
had  the  same  checked  to  be  the  owner  thereof. 
It  was  discovered  that  the  trunk  had  been 
stolen. 

On  behalf  of  plaintiff  there  was  testimony 
that  the  defendant  company  had  charge  of 
the  trimk  after  it  was  deposited  in  the  place 
which  had  been  designated  for  the  purpose, 
and  on  behalf  of  defendant  there  was  testi- 
mony that  defendant  did  not  take  charge  un- 
til the  owner  had  the  same  checked  for  trans- 
portation as  baggage,  or  deposited  in  the  par- 
cel room  kept  for  the  storing  of  parcels,  up- 
on the  payment  of  a  small  sum  for  storage 
for  24  hours.  The  drayman  had  no  author- 
ity to  place  the  trunk  in  the  baggage  room, 
«and  had  been  previously  ordered  to  put  all 
baggage  intended  to  be  checked  on  the  out- 
side where  it  was  deposited.  There  was  no 
evidence  that  it  was  contrary  to  the  rules  of 
the  defendant  company  to  deposit  baggage  at 
the  place  named  at  night  for  checking  as  bag- 
gage on  the  morning  train.  We  think  there 
was  sufficient  evidence  of  delivery  to  defend- 
ant as  common  carrier  to  require  submission 
of  that  Issue  to  the  Jury. 

The  general  rule  is  that  the  liability  of  a 
carrier  does  not  begin  until  delivery  and  -ac- 
ceptance of  the  goods,  but  it  is  not  always 
necessary  to  show  actual  delivery  and  ex- 
press acceptance,  for  there  may  be  an  lnu)lied 
or  constructive  delivery  and  acceptance,  or 
the  matter  may  be  determined  by  the  custom 
of  the  carrier.  4  Elliott  on  Railroads,  S  1403; 
Hutchinson  on  Carriers,  {  118.  **The  carrier 
may  assent  to  the  delivery  of  baggage  at  its 
station  without  notice  to  its  agents,  and  this 
assent  may  be  implied  from  its  custom  and 
couirse  of  business  in  allowing  baggage  to  be 
deposited  in  its  depots;  but  whether  such  de* 
livery  is  to  be  regarded  as  binding  the  car- 
rier is  a  question  of  fact  for  the  Jury  to  de- 
termine." 3.  E3ncy.  Law  (2d  Bd.)  563;  Mer- 
rlam  v.  Hartford,  etc,  R.  R.  Co.,  20  Conn. 
354,  52  Am.  Dec.  344;  Hickox  v.  Naugatuck 
R.  R.  Company,  31  Conn.  281,  83  Am.  Dec. 
143.  Such  liability  may  arise  before  the  pur- 
chase of  a  ticket  or  demand  for  check  to 
one  Intending  to  become  a  passenger  who  has 
his  baggage  placed  at  the  proper  place  on  the 
station  premises  within  a  reasonable  time  be- 
fore the  departure  of  the  train.  Lake  Shore, 
etc^  R.  R.  Co.  V.  Foster,  104  Ind.  293,  4  N. 


E.  20,  54  Am.  Rep.  319;  Coffee  t.  Louisville, 
etc.,  R.  R.  Co.,  76  Miss.  569,  25  South.  157, 
45  L.  R.  A.  112^  71  Am.  St  Rep.  535.  It  can- 
not be  said  as  matter  of  law  under  the  cir- 
cumstances of  this  case  that  the  trunk  was 
deposited  at  the  baggage  room  and  checking 
place  an  unreasonable  time  before  the  de- 
parture of  the  train.  Goldberg  v.  Ahnapee, 
etc.,  Ry.  Co.,  105  Wis.  1,  80  N.  W.  920,  47  U 
R.  A.  221,  76  Am.  St  Rep.  899,  cited  by  ap- 
pellant What  is  such  reasonable  time  is 
generally  a  question  for  the  Jury.  Moreover, 
the  alleged  fact  that  defendant  so  far  received 
the  trunk  as  baggage  as  to  check  the  same 
for  the  party  stealing  it  that  night  is  some 
evidence  of  delivery  to  the  defendant  as  car- 
rier. 

The  foregoing  views  render  it  unnecessary 
to  consider  whether  there  was  evidence  of  its 
negligence  in  that  regard.  We  may  say,  how- 
ever, that,  If  the  liability  of  the  defendant 
should  be  held  to  be  as  warehouseman,  there 
was  some  evidence  of  its  negligence  in  leav- 
ing the  baggage  exposed  unguarded  and  In 
checking  the  trunk  for  the  party  stealing  It 
There  was  no  conclusive  evidence  of  contribu- 
tory negligence  on  the  part  of  plaintiff  in 
placing  the  trunk  at  the  accustomed  place,  and 
leaving  it  there  for  the  night  If  it  be  true, 
as  alleged,  that  defendant  checked  the  trunk 
from  the  accustomed  place,  and  thereby  put 
it  in  the  power  of  the  thief  to  appropriate 
it  defendant's  own  act  although  inadvertent- 
ly or  Ignorantly  done,  must  have  been  consid- 
ered by  the  Jury  in  determining  the  proxi- 
mate cause  of  plaintiff's  loss. 

Defendant  requested  the  court  to  charge 
the  Jury:  "(9)  If  the  Jury  should  find  that  the 
railroad  company  is  responsible  for  the  loss 
of  plaintilTs  baggage,  they  are  instructed 
that  they  cannot  give  any  damages  for  the 
part  of  plaintiff's  baggage  which,  was  return- 
ed to  him,  as  this  action  is  brought  for  the 
loss  of  such  baggage,  and  not  for  any  dam- 
age or  injury  done  thereto  by  deterioratton^** 
etc.  The  refusal  of  the  court  to  charge  as  re- 
quested is  assigned  as  error.  The  testimony 
was  to  the  effect  that  the  trunk  and  some  of 
its  contents  were  recovered  some  six  weeks 
after  the  theft,  and  delivered  to  plaintiff. 
The  plaintiff  testified  that  he  received  the 
trunk  and  contents  on  condition  of  no  value 
on  them.  Plaintiff  testified  that  the  trunk  it- 
self was  damaged;  that  a  number  of  the  ar- 
ticles therein  were  missing;  that  the  re- 
mainder of  the  contents,  with  the  exception 
of  a  few  articles  of  small  value,  were  so  dam- 
aged as  to  be  worthless  to  him.  In  view  of 
such  testimony,  the  charge  was  properly  re- 
fused. 

Nor  can  we  say  there  was  error  of  law  In 
refusing  the  motion  for  new  trial,  made  on 
the  ground  that  plaintiff  should  remit  from 
the  verdict  the  value  of  the  articles  recoy- 
ered  and  delivered  to  plaintiff.  The  general 
damages  claimed  in  the  complaint,  the  value 
of  the  trunk,  and  contents  consisting  of  the 
wearing    apparel,    pictures,    papers^    etc;» 
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amounted  to  $323.50,  and  we  cannot  say  the 
verdict  for  |250  was  without  any  support  in 
the  testimony. 

The  damages  resulting  from  depreciation 
of  a  suit  of  clothing  by  the  loss  of  or  damage 
to  one  article  of  the  suit  are  not  special  dam- 
ages when  the  whole  suit  was  in  the  posses- 
sion of  the  carrier.  Harzburg  v.  Southern 
Ry.,  65  S.  C.  541,  44  S.  E.  75;  Sonnebom  v. 
Southern  Ry.,  65  S.  C.  602,  44  S.  E.  77. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 


(85  s.  c.  507) 

ALDERMAN  v.   WIBLLS,   CJounty  Treasurer. 

(Supreme  Court  of  South  Carolina.     April  12, 

1910.) 

1.  Constitutional  Law  (§  283*)  —  Income 
Tax— Due  Process  of  Law. 

Civ.  Code  1902,  §§  325-331,  providing  for 
a  graduated  tax  on  incomes,  Jield  not  unconsti- 
tutional as  taking  property  without  due  process 
of  law,  forbidden  by  Const.  U.  S.  Amend.  14,  or 
Const,  art.  1,  §  5. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  i  892;  Dec  Dig.  § 
283.*] 

2.  Constitutional   Law   (|   229*)  —  Income 
Tax— Equal  Protection  op  the  Law. 

Civ.  Code  1902,  §§  325-^1,  placing  a  grad- 
uated tax  on  incomes,  is  not  unconstitutional  as 
denying  equal  protection  of  the  laws  required  by 
Const.  U.  S.  Amend.  14,  since  the  state  Legis- 
lature has  the  right  to  make  reasonable  classifi- 
cations of  persons  and  property  for  public  pur- 
poses, providing  that  it  bears  reasonable  rela- 
tion to  the  purposes  to  be  effected;  and,  if  the 
constituents  of  each  class  are  all  treated  alike 
under  similar  circumstances  and  conditions,  the 
rule  of  equal  protection  of  the  law  is  satisfied. 

[E5d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  $  685 ;   Dec.  Dig.  S  229.*] 

8.  Taxation  (|  54*)— Income  Tax— Unifobm 
Taxation— Exceptions. 

Civ.  Code  1902,  §§  32&-331,  providing  for  a 
graduated  tax  on  incomes,  are  not  in  violation 
of  Const,  art.  10,  f  1,  requiring  the  Legislature 
to  prescribe  regulations  to  secure  a  just  valua- 
tion for  taxation  for  all  property,  but  permit- 
ting the  General  Assembly  to  provide  for  a 
graduated  tax  on  incomes,  since  taxes  on  in- 
comes are  excepted  from  the  requirement  of  a 
uniform  and  equal  rate  of  assesspient  and  taxa- 
tion of  all  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  128 ;  Dec.  Dig.  f  54.*] 

4.  Taxation   (§  47*)— Double  Taxation  — 
Power  of  Taxation. 

There  is  no  constitutional  inhibition  against 
double  taxation,  and  in  the  absence  of  consti- 
tutional restriction,  the  power  of  the  Legisla- 
ture to  tax  is  limited  only  by  its  own  discre- 
tion and  its  responsibility  to  its  constituents; 
the  power  to  tax  being  an  inherent  right  of 
sovereignty,  limited  only  by  its  necessities. 

[Ed.  Note.— For  other  cases,  see  T^ation, 
.Cent  Dig.  §i  104-114;   Dec  IMg.  S  47.*] 

5.  Taxation  (|  54*)— Income  Tax— Expenses 
OF  State— Annual  Levy. 

Civ.  Code  1902,  §§  825^91,  providing  for  a 
graduated  tax  on  incomes,  are  not  in  violation  of 
Const  art.  10,  S  2,  providing  that  the  General 
Assembly  shall  provide  for  an  annual  tax  suffi- 
cient to  defray  the  estimated  expenses  of  the 
state  for  a  year,  as  attempting  to  provide  for 


taxation  for  more  than  one  year,  regardless  of 
the  estimated  expenses  of  the  state  for  years  in 
which  it  is  collected,  since  the  tax  is  levied  an- 
nually, and  is  applied  to  the  expense  of  the 
state  in  the  year  in  which  it  is  collected. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  54.  •! 

0.  Taxation  (§  298*)— Annual  Expenses  of 
State— Sources  op  Income— Income  Tax. 
The  courts  are  bound  to  assume  that  the 
Legislature,  in  estimating  the  annual  expenses 
of  the  state,  takes  into  consideration  all  the 
sources  of  income  to  the  state*  including  the 
income  tax,  and  fixes  the  general  levy  accord- 
ingly. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  §  298.*] 

7.  Taxation  (§  37*)— Income  Tax— Title  of 
Act— Object. 

Const,  art.  S  10,  S  3,  provides  that  no  tax 
shall  be  levied  except  in  pursuance  of  a  law 
which  shall  distinctly  state  the  object  of  the 
same,  to  which  object  the  tax  shall  be  applied. 
The  title  of  Act  March  5,  1897  (22  St.  at 
Large,  p.  529;  Civ.  Code  1902,  U  325-331). 
is  "An  act  to  raise  revenue  for  the  support  of 
the  state  government  by  the  levy  and  collection 
of  a  tax  on  income."  Held^  that  the  act  is  not 
in  violation  of  Const,  art.  10,  S  3,  since  it  dis- 
tinctly states  Ijhe  object  to  which  the  tax  shall 
be  applied. 

[ESd.  Note.— For  other  cases,  see  Taxation- 
Dec  Dig.  §  37.*] 

8.  Taxation   (§  58*)— Income  Tax— Special 
Tax. 

Supply  Act  Feb.  18,  1905  (24  St.  at  Lars^ 
p.  993)  §  5,  requires  county  auditors  and  treas- 
urers to  collect  taxes  levied  under  its  provisions, 
and  forbid^  their  collecting  any  other  tax  ex- 
cept^ among  others,  such  special  tax  as  is  au- 
thonzed  under  any  act  or  joint  resolution  of 
the  General  Assembly.  Held,  that  the  income 
tax  provided  for  by  Act  March  5,  1897  (22  St 
at  Lar^e,  p.  529 ;  Civ.  Code  1902,  S$  325-^331),  is 
a  special  tax  within  section  5  of  the  supply 
act  Hence  the  act  providing  for  the  income 
tax  was  not  repealed. 

[£)d.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  5a*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County ;  R.  C.  Watts,  Judge. 

Action  by  D.  W.  Alderman  against  L.  L. 
Wells,  as  Treasurer  of  Clarendon  County. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Charlton  Du  Rant,  for  appellant  J.  Fraser 
Lyon,  Atty.  Gen.,  and  J.  H.  Lesesne,  for  re- 
spondent 

HYDRICK,  J.  The  plaintiff  paid  his  in- 
come tax  for  the  year  1905,  under  protest, 
and  brought  this  action  to  recover  It  back, 
under  the  provisions  of  section  413  of  the 
Civil  Code  of  1902.  He  alleges  that  the  act 
which  authorized  the  levy  and  collection  of 
the  tax  is  unconstitutional,  because  it  denies 
to  him  the  equal  protection  of  the  laws,  and 
due  process  of  law,  in  that:  (1)  Incomes  un- 
der $2,500  are  not  taxed,  and  incomes  over 
said  amount  are  taxed,  this  being  an  arbi- 
trary and  unreasonable  classification,  and 
not  being  founded  on  the  said  income  sui>- 
porting  a  family,  or  being  used  in  any  par- 
ticular manner  or  by  any  class  of  persons. 
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(2)  That  Incomes  less  than  $5,000  pay  a  tax 
of  1  per  cent,  and  incomes  from  $10,000  to 
$15,000  pay  a  tax  of  2%  per  cent  (3)  That 
said  tax  includes  all  natural  persons,  and  ex- 
cludes all  corporations.  (4)  That  nearly  all 
of  plain tllTs  income  for  the  year  for  which 
the  said  tax  was  assessed  was  derived  from 
dividends  received  from  stock  In  corpora- 
tions chartered  under  the  laws  of  the  state 
of  South  Carolina,  and  the  said  corporations 
had  been  required  to  pay  the  franchise  tax  in 
the  proportion  to  the  amount  of  their  capital 
stock,  as  required  by  the  laws  of  the  state  of 
South  Carolina,  and,  in  addition,  the  said 
corporations  had  been  taxed  and  required  to 
pay  taxes  upon  their  property  for  usual  state, 
county,  and  municipal  purposes,  and  the  same 
amounts  to  an  unreasonable  discrimination 
against  and  tax  upon  the  stockholders  of  cor- 
porations. (5)  In  that  no  tax  is  assessed 
against  the  increase  in  values  of  property 
during  the  year  or  from  property  sold  at 
greater  than  cost  price,  or  for  any  Increase 
in  market  values  of  stock,  bonds,  or  other 
investments ;  this  being  an  unreasonable  and 
.arbitrary  classification  of  property  for  taxa- 
tion. (6)  In  that  no  deduction  is  made  for 
any  interest  or  other  like  expenditures  which 
reduce  the  net  income  and  are  not  exempt  in 
fNiid  act  as  expenses  of  carrying  on  business. 
{7)  In  that  no  deduction  is  made  for  taxes 
or  other  assessments  paid  the  government; 
the  said  income  tax  act  thereby  being  a  tax 
on  other  taxes,  and  subjecting  some  property 
to  double  and  treble  taxation.  (8)  In  that  no 
deduction  is  allowed  for  losses  without  re- 
gard to  the  nature  or  cause  of  same.  He  also 
alleges  that  it  violates  sections  2  and  3,  art. 
10,  of  the  Constitution,  and  that  it  was  re- 
pealed by  section  5,  Supply  Act  1905  (Act 
Feb.  18,  1906  [24  St  at  Large,  p.  993]). 

To  a  proper  understanding  of  the  questions 
Involved,  it  will  be  necessary  to  set  out  the 
first  two  sections  of  the  act,  which  Is  incor- 
porated in  sections  325  to  331  of  the  Civil 
Code  of  1902. 

"Sec.  325.  There  shall. be  annually  assessed, 
levied  and  collected  upon  the  gains,  gross 
profits  and  income  received  during  the  pre- 
ceding calendar  year  by  every  citizen  of  this 
state,  whether  such  gains,  profits  or  income 
be  derived  from  any  kind  of  property,  rents, 
interests,  dividends,  or  salaries,  or  from  any 
profession,  trade;  employment  or  vocation 
carried  on  In  this  state,  or  from  any  other 
source  whatever,  a  tax  of  one  per  centum  on 
the  amount  so  derived  over  and  above  $2,500 
and  up  to  $5,000 ;  one  and  one-half  per  cent- 
um on  $5,000  and  over,  up,  to  $7,500 ;  two  per 
centum  on  $7,500  and  over,  up  to  $10,000; 
two  and  one-half  per  centum  on  $10,000  and 
over,  up  to  $15,000 ;  three  per  centum  on  $15,- 
000  and  over;  and  a  like  tax  shall  be  assess- 
ed, levied  and  collected  annually  upon  the 
gains,  profits  and  income  from  all  property 
owned,  and  every  business,  trade  or  profes- 
sion carried  on  in  this  state  by  persons  resid- 
ing without  this  state,  excepting  such  cor- 


porations as  are  hereinafter  excepted:  Pro- 
vided, that  In  estimating  the  gains^  profits 
and  income  there  shall  not  be  included  Inter- 
est upon  such  bonds  or  securities  of  this  state, 
or  of  the  United  States,  the  principal  and  In- 
terest of  which  are,  by  the  law  of  their  issue, 
exempt  from  taxation. 

'*S^c.  326.  In  computing  incomes,  the  nec- 
essary expenses  actually  incurred  in  carry- 
ing on  any  business,  occupation  or  profession, 
not  including  remuneration  to  the  taxpayer 
for  personal  supervision  or  the  support  and 
maintenance  of  his  or  her  family;  shall  be  de- 
ducted from  the  gross  income  or  revenue; 
and  the  word  'income,'  as  used  in  this  ar- 
ticle, shall  be  deemed  and  taken  to  mean 
•gross  profits*:  Provided,  that  no  deduction 
shall  be  made  or  allowed  for  any  amount  i>aid 
out  or  contracted  for  permanent  improve- 
ments or  betterment  made  to  increase  the 
value  of  any  property  or  estate,  or  for  the 
Increase  of  capital,  capital  stock  or  assets." 

Section  327  defines  the  words  "citizen"  and 
'^person,"  as  used  in  the  act,  as  including  all 
natural  persons,  copartners,  and  members  of 
any  incorporated  association,  and  as  exclud- 
ing all  corporations  chartered  by  the  laws  of 
the  United  States  or  of  this  or  any  other 
state.  Section  328  provides  that  the  tax 
shall  be  levied  and  collected  at  the  same  time 
and  in  the  same  manner  and  by  the  same  ofil- 
cers  as  other  taxes,  and  that  they  shall  be 
paid  into  the  state  treasury,  as  other  general 
state  taxes.  Sections  329  and  33!b  provide  for 
the  time  and  manner  of  making  returns,  and 
penalties  for  failure  to  make  returns,  and  for 
making  willfully  fraudulent  returns,  and  also 
that  "the  tax  and  the  additions  thereto  as  a 
penalty  are  to  be  assessed  and  collected  In 
the  manner  provided  for  in  the  case  of  fail- 
ure to  make  returns  or  lists  of  personal  prop- 
erty." Section  331  is  as  follows:  "In  every 
respect  not  herein  specified,  the  returns  for 
and  the  levy  and  collection  of  the  tax  pro- 
vided in  this  article  shall  be  subject  to  all  the 
provisions  of  law  relative  to  the  assessment 
and  collection  of  taxes  on  personal'  property.** 

As  one  of  the  objectlona  to  the  act  is  that 
it  takes  plalntiflTs  property  "without  due  pro- 
cess of  law,**  we  state  briefly,  but  substan- 
tially, the  method  of  procedure  In  ordinary 
cases,  required  by  the  statutes  of  this  state 
relative  to  the  assessment  and  collection  of 
taxes  on  personal  property,  which,  by  the 
terms  of  the  income  tax  act,  are  made  ax>- 
plicable  to  the  assessment  and  collection  of 
taxes  thereunder.  Between  the  1st  of  Jan- 
uary and  the  20th  of  February  in  every 
year  all  persons  are  required  to  make  a 
statement  of  return,  on  oath,  to  the  county 
auditor  of  all  such  property,  gluing  its  val- 
ue. The  returns  for  each  tax  district  are 
subsequently  submitted  to  and  passed  upon 
by  a  board  of  assessors  appointed  for  siudi 
district,  who  are  sworn  to  fairly  and  impar- 
tially assess  the  value  of  such  property.  If 
the  board  increases  the  aggregate  valuatijon 
put  upon  his  property  by  the  taxpayer  tfj 
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as  much  as  $100,  notice  rnnat  be  given  to  the 
taxpayer,  and  be  has  the  right  of  appeal  to 
the  county  board  of  equalization,  which  is 
composed  of  the  chairmen  of  the  boards  of 
assessors  for  the  several  tax  districts  in  the 
county,  who  are  sworn  fairly  and  impartial- 
ly to  discharge  the  duties  imposed  upon  them 
by  law.  They  hear  all  grievances  and  ap- 
peals from  the  valuations  and  assessments 
made  by  the  boards  of  assessors,  and  may 
take  testimony  in  regard  to  the  same.  If 
they  raise  the  valuation  of  any  proi)erty, 
the  owner  must  be  notified.  If  the  taxpay- 
er cannot  get  relief  from  the  board  of  equal- 
ization, he  has  the  right  of  appeal  to  the 
comptroller  general,  to  whom  all  the  testi- 
mony relative  to  each  grievance  must  be 
forwarded,  and  he  acts  thereupon.  After 
the  assessments  are  fixed,  the  taxes,  If  not 
paid  within  the  time  prescribed  by  law,  are 
collected  by  distress  or  by  execution.  If 
a  taxpayer  conceives  that  a  tax  assessed 
against  him  is  unjust  or  illegal  for  any 
cause,  he  may  pay  the  same  under  protest, 
and  bring,  his  action  against  the  treasurer 
in  the  court  of  common  pleas  to  recover  it 
back.  Under  that  provision  of  the  law,  this 
action  was  brought 

The  provision  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States  which  it  is  claimed  this  act  violates 
reads  as  follows:  "No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  Immunities  of  the  citizens  of 
the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law;  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  Section  5, 
art.  1,  of  the  Constitution  of  this  state  is 
to  the  same  effect,  and  in  nearly  the  same 
words.  The  rights  guaranteed  by  these  con- 
stitutional provisions  have  been  the  subject 
of  frequent  Judicial  consideration.  The 
courts  have  not  attempted  to  give  a  defini- 
tion of  the  meaning  of  the  words  "due  pro- 
cess of  law*'  so  as  to  cover  all  possible 
cases,  nor  have  they  undertaken  to  say 
'What  would  or  would  not,  under  all  circum- 
stances, satisfjr  the  guaranty  of  "the  equal 
protection  of  the  laws,"  but  have  generally 
been  content  to  proceed  by  the  process  of  in- 
clusion and  exclusion  in  ascertaining  their 
intent  and  meaning  and  their  application  to 
the  facts  of  each  case  as  it  is  presented 
for  decision,  and  with  giving  the  reasons 
upon  which  the  decision  is  rested. 

The  claim  that  the  act  deprives  the  plain- 
tiff of  his  property  without  due  process  of 
law,  and  denies  him  the  equal  protection  of 
the  laws,  raises  questions  under  the  federal 
Constitution,  upon  which  the  decisions  of 
the  Supreme  Court  of  the  United  States  are 
aathoritatlve  and  oontrolling.  In  solving 
tbese  questions  we  must  therefore  be  guid- 
ed by  the  decisions  of  that  court. 

In  the  Kentucky  Railroad  Tax  Cases,  115 
U.  a  321,  6  Sup.  Ct  67,  2d  L.  Ed.  414,  the 


court  considered  a  statute  of  the  state  of 
Kentucky,  which  involved  both  these  con- 
stitutional guaranties.  Upon  the  question  of 
what  is  due  process  of  law,  in  the  matter  of 
levying  and  collecting  taxes  the  court,  by 
Mr.  Justice  Mathews,  said:  "It  .has,  how- 
ever, been  repeatedly  decided  by  this  court 
that  the  proceedings  to  raise  the  public  rev- 
enue by  levying  and  collecting  taxes  are 
not  necessarily  judicial,  and  that  'due  pro- 
cess of  law,'  as  applied  to  that  subject,  does 
not  imply  or  require"  the  right  to  such  no- 
tice and  hearing  as  are  considered  to  be 
essential  to  the  validity  of  the  proceedings 
and  judgments  of  judicial  tribunals.  No- 
tice by  statute  is  generally  the  only  notice 
given,  and  that  has  been  held  suffldeat  'In 
judging  what  Is  due  process  of  law,*  said 
Mr.  Justice  Bradley,  in  Davidson  v.  New 
Orleans,  96  U.  S.  97,  107,  24  L.  Ed.  616.  're- 
spect must  be  had  to  the  cause  and  object 
of  the  taking,  whether  under  the  taxing 
power,  the  power  of  eminent  domain,  or  the 
power  of  assessment  for  local  improvements, 
or  none  of  these;  and,  if  found  to  be  suit- 
able or  admissible  in  the  special  case.  It 
will  be  adjudged  to  be  "due  process  of  law," 
but  if  found  to  be  arbitrary,  oppressive,  and 
unjust,  it  may  be  declared  to  be  not  "due 
process  of  law."  *  In  its  application  to  pro- 
ceedings for  the  levy  and  collection  of  taxes 
it  was  said  in  McMillen  v.  Anderson,  95  U. 
S.  37,  42,  24  L.  Ed.  335,  that  it  'is  not,  and 
never  has  been,  considered  necessary  to  the 
validity  of  a  tax  that  the  party  charged 
should  have  been  present,  or  had  an  oppor- 
tunity to  be  present.  In  some  tribunal  when 
he  was  assessed.*  This  language,  it  is  true, 
was  used  in  the  decision  of  a  case  in  ref- 
erence to  a  license  tax,  where  all  the  cir- 
cumstances of  its  assessment  were  declare 
ed  by  statute,  and  nothing  was  intrusted  to 
the  discretion  of  public  ofilcers;  but,  in  the 
State  Railroad  Tax  Cases,  92  U.  S.  575,  610, 
23  L.  Ed.  663,  where  the  ascertainment  of 
the  taxable  value  of  railroads  was  the  duty 
of  ti  board,  as  in  the  present  cases,  whose 
assessment  was  challenged  for  the  reason 
that  the  proceeding  was  not  'due  process  of 
law,*  for  want  of  notice  and  a  hearing,  it 
was  said  by  Mr.  Justice  Miller,  delivering 
the  opinion  of  the  court:  'This  board  has 
its  time  of  sitting  fixed  by  law.  Its  sessions 
are  not  secret  No  obstruction  exists  to  tne 
appearance  of  any  one  before  it  to  assert  a 
right  or  redress  a  wrong;  and,  in  the  busi- 
ness of  assessing  taxes,  this  is  all  that  can 
be  reasonably  asked.* "  See,  also,  Cass  Farm 
Co.  V.  Detroit,  181  U.  S.  396,  21  Sup.  Ct. 
644,  45  L.  Ed.  914. 

Upon  the  guaranty  of  the  equal  protection 
of  the  laws  the  same  court,  speaking  through 
Mr.  Justice  Bradley,  tn  Bell's  Gap  R.  R.  Co. 
V.  Pennsylvania,  134  U.  S.  232,  10  Sup.  Ct 
533,  33  Ll  Ed.  892,  said:  "The  provision  in  the 
fourteenth  amendment  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws  was  not  intend- 
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ed  to  prevent  a  state  from  adjusting  Its 
system  of  taxation  In  all  proper  and  rea- 
sonable ways.  It  may.  If  It  chooses,  exempt 
certain  classes  of  property  from  any  taxa- 
tion at  all,  such  as  churches,  libraries,  and 
the  property  of  charitable  Institutions.  It 
may  Impose  different  specific  taxes  upon  dif- 
ferent trades  and  professions,  and  may  vary 
the  rates  of  excise  upon  various  products; 
It  may  tax  real  estate  and  personal  property 
In  a  different  manner;  it  may  tax  visible 
property  only,  and  not  tax  securities  for 
payment  of  money ;  It  may  allow  deductions 
for  indebtedness,  or  not  allow  them.  All 
such  regulations,  and  those  of  like  charac- 
ter, so  long  as  they  proceed  within  reason- 
able limits  and  general  usage,  are  within 
the  discretion  of  the  state  Legislature,  or 
the  people  of  the  state  In  framing  their  Con- 
stitution. But  clear  and  hostile  discrimina- 
tions against  particular  persons  and  classes, 
especially  such  as  are  of  an  unusual  char- 
acter, unknown  to  the  practice  of  our  gov- 
ernment, might  be  obnoxious  to  the  consti- 
tutional prohibition.  It  would,  however,  be 
Impracticable  and  unwise  to  attempt  to  lay 
down  any  general  rule  or  definition  on  the 
subject  that  would  Include  all  cases.  They 
must  be  decided  as  they  arise.  We  think 
that  we  are  safe  in  saying  that  the  four- 
teenth amendment  was  not  intended  to  com- 
pel the  states  to  adopt  an  iron  rule  of  equal 
taxation.  If  that  were  its  proper  construc- 
tion, it  would  not  only  supersede  all  those 
constitutional  provisions  and  laws  of  some 
of  the  states  whose  object  Is  to  secure  equal- 
ity of  taxation,  and  which  are  usually  ac- 
companied with  qualifications  deemed  ma- 
terial, but  it  would  render  nugatory  those 
discriminations  which  the  best  interests  of 
society  require,  which  are  necessary  for  the 
encouragement  of  needed  and  useful  indus- 
tries, and  the  discouragement  of  Intemper- 
ance and  vice,  and  which  every  state,  in 
one  form  or  another,  deems  it  expedient  to 
adopt." 

In  Magoun  v.  Illinois  Trust  &  Savings 
Bank,  170  U.  S.  283,  18  Sup.  Ct  594,  42  -L.  Ed. 
1037,  the  constitutionality  of  a  statute  of  the 
state  of  Illinois  was  affirmed.  The  statute 
imposed  a  gra4uated  tax  on  legacies  and  In- 
heritances, and  divided  the  beneficiaries  into 
three  classes ;  the  first  and  second  being  com- 
posed of  lineal  and  collateral  relations  of  the 
decedent,  and  the  third  being  composed  of 
more  distant  relatives  and  strangers.  On  the 
first  class  a  tax  on  l  per  cent,  was  imposed 
on  all  sums  in  excess  of  $2,000;  on  the  sec- 
ond, 2  per  cent  on  all  sums  In  excess  of 
$2,000;  and  on  the  third,  3  per  cent  on  all 
sums  over  $500  and  less  than  $10,000,  in- 
creasing 1  per  cent  on  each  succeeding  $10,- 
000  up  to  $50,000  above  which  amount  It  was 
6  per  cent  The  act  was  attacked  on  the 
ground  that  it  denied  to  the  plaintifiP  the 
equal  protection  of  the  laws.  In  disposing  of 
the  question,  the  court  said:  "What  satisfies 
this  equality  [equal  protection  of  the  laws] 


has  not  been,  and  probably  never  can  be,  pre- 
cisely defined.  Generally  it  has  been  said 
that  it  only  requires  the  same  means  and 
methods  to  be  applied  impartially  to  all  the 
constituents  of  each  class,  so  that  the  law 
shall  operate  equally  and  uniformly  upon  all 
persons  In  similar  circumstances.**  The  right 
of  the  Legislature  of  the  state  to  make  rea- 
sonable classifications  of  persons  and  proper- 
ty  for  public  purposes  has  been  so  often  af- 
firmed by  the  courts  that  it  can  no  longer  be 
questioned.  If  the  classification  is  not  ar- 
bitrary—that is*  if  it  bears  reasonable  rela- 
tion to  the  purposes  to  be  effected — and  if  the 
constituents  of  each  class  are  all  treated 
alike,  under  similar  circumstances  and  con- 
ditions, the  rule  of  equality  is  satisfied. 

It  is  contended  by  appellant  that  this  act 
violates  the  provisions  of  section  1,  art.  10, 
of  the  Constitution  of  this  state,  which  re- 
quires the  Legislature  to  provide  for  a  uni- 
form and  equal  rate  of  assessment  and  taxa- 
tion and  prescribe  regulations  to  secure  a 
just  valuation  for  taxation  for  all  property. 
The  section,  however,  has  this  important  pro- 
viso: *That  the  (Jeneral  Assembly  may  pro- 
vide for  a  graduated  tax  on  incomes."  These 
provisions  must  be  construed  together,  and 
by  the  proviso  taxes  on  incomes  are  excepted 
from  the  requirement  of  a  uniform  and  equal 
rate  of  assessment  and  taxation  of  all  prop- 
erty; for  it  is  impossible  to  conceive  how  a 
tax  on  incomes  could  be  graduated,  without 
exempting  some  incomes,  or  without  making 
the  tax  higher  on  some  than  on  others.  If 
the  tax  is  so  graded,  those  paying  the  lower 
tax  are  exempted  to  the  extent  of  the  differ- 
ence. The  determination  of  the  amount  of  in- 
come that  shall  be  wholly  exempted  and  the 
method  and  ratio  of  graduation  were  left  by 
the  Ck>nstitution  to  the  discretion  of  the  Leg- 
islature, and  with  the  exercise  of  that  discre- 
tion the  courts  have  no  concern.  Necessarily 
the  exercise  of  such  a  discretion  must  to  some 
extent  be  arbitrary. 

The  next  objection  to  the  act  is  that  It  re- 
sults in  double  taxation.  The  contention  is 
that  plaintiff's  income  was  derived  from  divi- 
dends received  upon  his  stock  in  corporations 
chartered  and  doing  business  under  the  laws 
of  the  state,  and  as  these  corporations  had 
paid  taxes  on  their  property,  and  also  on 
their  franchises,  a  tax  on  plaintiff's  income 
is  double  taxation.  There  Is  much  room  for 
discussion  and  difference  of  opinion  as  to 
what  really  amounts  to  double  taxation.  But 
the  weight  of  authority  and  reason  sustains 
the  taxation  of  shares  of  stock  in  a  corpora- 
tion to  the  holder  thereof,  notwithstanding 
the  corporation  has  paid  taxes  on  its  prop- 
erty and  also  on  its  frandiises.  The  rents 
and  profits  derived  from  real  estate,  and  the 
products  of  the  farm,  may  be  taxed,  though 
the  land  from  which  they  are  derived  has 
also  been  taxed.  The  profits  of  a  business 
may  be  taxed,  though  the  property  in  the 
business,  bought  on  credit,  has  f>een  taxed  to 
the  owner,  and  the  debt  he  owes  tberef or  has 
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been  taxed  to  the  creditor,  and  the  property 
covered  by  mortgage  may  be  taxed  to  the 
owner,  and  the  mortgage  thereon  to  the  mort- 
gagee. Oooley  on  Taxation  (3d  Ed.)  387  et 
seq.  These  may  be  instances  of  double  taxa- 
tion in  one  sense,  yet  they  are  not  within  the 
rule  of  uniformity  and  equality  prescribed  by 
the  Constitution,  which  forbids  the  taxation 
twice  of  the  same  property  for  the  same  pur- 
pose, while  other  property,  under  similar  cir- 
cumstances and  conditions,  is  taxed  only 
once.  There  is  no  constitutional  inhibition 
against  such  taxation ;  and,  in  the  absence  of 
constitutional  restriction,  the  power  of  the 
Legislature  to  tax  is  limited  only  by  its  own 
discretion  and  its  responsibility  to  its  con- 
stituents. It  has  been  said  the  power  to  tax 
is  an  inherent  right  of  sovereignty  necessary 
to  its  existence,  and  limited  only  by  its  ne- 
cessities. Judge  Cooley,  in  his  work  on  Tax- 
ation, at  page  392,  says:  "We  make  out, 
therefore,  no  conclusive  case  against  a  tax 
when  we  show  that  it  reaches  twice  the  same 
property  for  the  same  purpose.  This  may 
have  been  intended,  and,  in  many  cases,  at 
least  is  admissible.*' 

Next,  it  is  alleged  that  the  act  violates  sec- 
tion 2,  art  10,  of  the  Constitution  of  this 
state,  which  declares:  "The  General  Assem- 
bly shall  provide  for  an  annual  tax  sufficient 
to  defray  the  estimated  expenses  of  the  state 
for  each  year" — in  that  it  attempts  to  provide 
for  taxation  for  more  than  one  year,  regard- 
less of  the  estimated  expenses  of  the  state  for 
years  in  which  the  same  is  to  be  collected. 
This  is  merely  an  assymption  on  the  part  of 
the  appellant  By  the  terms  of  the  statute 
the  tax  is  levied  annually,  and  is  applied  to 
the  expense  of  the  state  in  the  year  in  which 
it  is  collected.  We  are  bound  to  assume  that, 
in  estimating  the  annual  expenses  of  the 
state,  the  Legislature  takes- into  consideration 
all  the  sources  of  income  to  the  state,  includ- 
ing the  income  tax,  and  fixes  the  general  levy 
accordingly. 

It  is  also  contended  that  the  act  violates 
section  3,  art  10,  of  the  Constitution,  which 
provides:  "No  tax  shall  be  levied  except  in 
pursuance  of  a  law  which  shall  distinctly 
state  the  object  of  the  same,  to  which  object 
the  tax  shall  be  applied."  The  title  of  the 
act  (22  St  at  Large,  p.  529)  is:  '*An  act  to  raise 
revenue  for  the  support  of  the  state  govern- 
ment by  the  levy  and  collection  of  a  tax  on 
Income."  That  is  certainly  a  distinct  state- 
ment of  the  object  to  which  the  tax  shall  be 
applied. 

The  last  point  made  is  that  the  act  was  re- 
pealed by  the  supply  act  of  1905.  Section  5  of 
that  act  requires  the  auditors  and  treasurers 
of  the  several  counties  to  collect  the  taxes 
levied  under  and  in  pursuance  of  its  provi- 
sions, and  forbids  their  collecting  any  other 
tax  whatsoever,  except,  amongst  others,  "such 
special  tax  or  collection  as  is  authorized  un- 
der any  act  or  joint  resolution  of  the  Gen- 


eral Assembly."  It  seems  to  us  the  exception 
clearly  covers  the  income  tax.  But  it  is  ar- 
gued that  this  is  not  a  special  tax.  We  think 
it  is.  The  word  "special"  is  defined  in  the 
Standard  Dictionary  as  "having  in  a  peculiar 
and  distinguishing  degree  some  characteristic 
or  characteristics ;  out  of  the  ordinary."  It 
seems,  from  the  numerous  objections  urged 
by  plaintiff  against  this  tax,  that  he  at  least 
considers  il  "out  of  the  ordinary,"  and  as 
"having  in  a  peculiar  and  distinguishing  de- 
gree some  characteristics"  of  a  very  objec- 
tionable nature.  But  there  are  no  express 
words  of  repeal  in  the  supply  act,  and  there 
is  certainly  no  necessary  implication  of  such 
an  intention  on  the  part  of  the  Legislature. 
On  the  contrary,  the  same  provision  will  be 
found  in  each  supply  act  since  the  passage 
of  the  income  tax  act,  and,  notwithstanding 
that  provision,  the  income  tax  act  was  in- 
corporated in  the  Code  of  1902,  and  was 
amended  in  1905,  by  repealing  the  eighth  sec- 
tion of  the  original  act  This  clearly  shows 
that  the  Legislature  did  not  intend  by  that 
provision  in  the  general  supply  act  to  repeal 
the  income  tax  act. 
Judgment  affirmed. 


(86  8.  C.  630) 
ATLANTIC  COAST  LINE  B.  CO.  v.  MOISB. 

{Supreme  Court  of  South  Carolina.     April  22, 

1910.) 

1.  Appeal  and'Ebbor  (|  671*)  —  Questions 

Review  ABLE— Exception  B« 

Matter  appearing  only  in  the  exceptions 
will  not  be  considered  by  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  §  2867;   Dec.  Dig.  §  671.*] 

2w  Appeal  and  Erbob  (§  934*)  —  Pbesump- 

TIONS— REGULABITT. 

In  the  absence  of  a  showing  to  the  con- 
trary, the  court  on  appeal  will  presume  that  a 
final  order  for  judgment  was  signed  In  open 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  934.*] 

3.  JlTDOMENT   (S    11*)— POWEBS    OF   JUDGE   AT 

Chambebs. 

A  circuit  judge  has  no  power  to  pass  a 
final  order  for  judgment  on  the  merits  at  cham- 
bers, and  he  has  no  power  to  sign  an  order  at 
chambers  requiring  a  sheriff  to  set  ofif  judgments 
against  each  other,  and  to  enjoin  the  enforce- 
ment of  a  jud&;ment,  except  by  way  of  set-off 
and  to  collect  the  difference. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S§  14,  14% ;    Dec.  Dig.  {  11.*] 

Appeal  from  Ooimnon  Pleas  Circuit  Court 
of  Sumter  (3ounty;   John  S.  Wilson,  Judge. 

Action  by  the  Atlantic  Coast  Line  Railroad 
Company  against  Marion  Moise  as  adminis- 
trator of  H.  W.  Baker,  deceased,  and  anoth- 
er. From  a  Judgment  for  plaintiff  the  nam- 
ed defendant  appeals.    Reversed. 

Lee  &  Moise,  for  appellant  P.  A.  Willcox, 
Mark  Reynolds,  and  L.  W.  McLemore,  for 
respondent 


•For  other  cues  see  same  topic  and  seetton  NUMBBR  In  Deo.  Jb  Am.  Digs.  1907  to  date,  ft  Reported  InOezas 
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HYDRICK,  J.  H.  W.  Baker  recovered 
Judgment  against  the  plaintiff,  May  4,  1903, 
for  |235.  On  appeal  the  judgm^it  was  re- 
versed and  a  new  trial  granted.  In  the  in- 
terim Baker  died,  and  Molse  was  appointed 
his  administrator.  On  the  second  trial  Moise, 
as  administrator,  recovered  Judgment  against 
the  plaintiff  for  |69.41,  which  was  entered 
April  26,  1909.  On  April  3,  1909,  plaintiff 
entered  Judgment  against  Molse,  as  admin- 
istrator, for  $68.05,  the  costs  and  disburse- 
ments of  the  appeal.  Plaintiff  brought  this 
action,  alleging  the  foregoing  facts,  and 
praying  that  said  Judgments  be  set  off  against 
each  other,  and  that  in  the  meantime  the 
sheriff  be  enjoined  from  enforcing  the  execu- 
tion of  the  Judgment  against  plaintiff. 

There  was  no  allegation  of  Insolvency  of 
the  estate  of  Baker.  The  defendant  answer- 
ed, denying  plaintiffs  right  to  set-off:  (1) 
Because  the  Judgment  against  plaintiff  had 
been  duly  assigned  to  Molse  for  the  benefit 
of  himself  and  the  firm  of  Lee  &  Molse,  and 
plaintiff  had  been  notified  of  the  assignment; 
(2)  because  the  Judgment  in  plaintiff's  favor 
was  principally  for  costs  due  to  the  attor- 
neys and  offiicers  of  court;  (3)  because  Bak- 
er's family  were  entitled  to  a  homestead  in 
the  Judgment  recovered  against  plaintiff,  his 
estate  being  within  the  amount  allowed  by 
law.  The  circuit  Judge  signed  an  order,  at 
chambers,  requiring  the  sheriff  to  set  off  the 
Judgments  against  each  other,  and  enjoining 
the  defendant  and  the  sheriff  from  enforcing 
the  Judgment  in  favor  of  defendant,  except 
by  way  of  set-off  as  therein  ordered,  and  to 
collect  the  difference.  The  appeal  questions 
the  power  of  the  Judge  to  pass  such  an  or- 
der at  chambers.  The  record  contaius  noth- 
ing except  the  complaint  and  answer,  the 
order  of  the  Judge,  and  the  exceptions.  The 
exceptions  state  that  the  order  was  obtained 
at  chambers,  and  without  notice.  Matter  ap- 
pearing only  in  the  exceptions  will  not  be 
considered  by  this  court  But  for  the  fact 
that  the  order  shows  on  its  face  that  it  was 
signed  "at  chambers,"  we  would  presume  that 
it  was  signed  in  open  court,  for  all  things 
must  be  presumed  to  have  been  rightly  done 
in  the  circuit  court.  Under  the  statutes  of 
this  state  a  circuit  Judge  has  no  power  to 
pass  a  final  order  for  Judgment  on  the  mer- 
its at  chambers.  Homsby  v.  Burdell,  9  S.  C. 
303;  Simms  v.  Phillips,  46  S.  O.  149,  24  S.  B. 
97;  Segars  v.  Parrott,  54  S*  G.  1,  81  S.  m 
677.  866. 

Order  reversed. 


<67  W.  Va.  2X9) 

WALKER  V.  MAT. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  29,  1910.) 

(Sylkthui  by  the  Court,) 

New  Trial  (§  97*)— Diligence. 

If  good  grounds  for  the  continuance  of  a 
cause  be  known  to  a  party,  or  his  counsel,  be- ' 


fore  trial,  and  no  continuance  is  asked,  his 
motion  after  trial  to  set  aside  the  verdirt  and 
judgment  based  on  the  same  facts  should  be  de- 
nied. To  entitle  a  party  to  protection  in  sncb 
cases  he  should  be  diligent  at  every  stage  of 
the  proceedings. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent,  Dig.   §S  195-198;    Dec.  Dig.  9  97.»] 

Error  from  Circuit  Court,  Cabell  County. 

Action  by  Frank  Walker  against  John 
May.  Ju^ment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

George  S.  Wallace,  for  plaintiff  in  error. 
Blackwood  &  Saunders  and  J.  W.  Perry,  for 
defendant  in  error. 

MILLER,  J.  The  sole  question  for  deci- 
sion in  this  case  Is,  did  the  court  below  err 
in  refusing  defendant  a  new  trial? 

The  action  is  ejectment  The  case  was 
tried  October  17,  1907,  on  defendant's  plea 
of  not  guilty,  and  issue  joined  thereon,  re- 
sulting in  a  verdict  for  plaintiff;  and  the 
motion  of  defendant  for  a  new  trial  being 
overruled,  judgment  on  the  verdict  was  on 
the  same  day  pronounced  in  favor  of  the 
plaintiff. 

Afterwards,  November  9,  1907,  at  the  same 
term,  the  defendant,  alleging  surprise,  again 
moved  the  court  to  set  aside  the  verdict  and 
award  him  a  new  trial.  In  support  of  his 
motion  he  filed  his  own  affidavit  and  the 
affidavits  of  his  son,  Alva  May,  and  of  his 
attorney,  M.  B.  Henderson. 

The  facts  alleged  in  these  affidavits  as 
grounds  for  the  motion,  controverted  by  no 
counter  affidavits,  are:  That  defendant  had 
promptly  appeared  on  the  first  filing  of  the 
declaration  and  notice,  employed  counsel, 
and  entered  his  plea  of  not  guilty ;  that  two 
terms  of  court  had  elapsed  without  trial,  at 
each  of  which  defendant's  interests  had  been 
looked  after  by  his  said  son  and  attorney; 
that  he  being  inexperienced  in  business,  and 
residing  some  eighteen  miles  distant  from 
the  court  house,  had  Intrusted  the  prepara- 
tion of  his  ease  for  trial  to  his  said  son  and 
attorney,  and  had  not  been  advised  of  the 
setting  of  the  case  for  trial,  and  the  trial 
thereof  on  October  17,  until  October  19, 
1907;  that  he  has  a  good  defense  to  the  ac- 
tion, as  he  believes,  which  he  wishes  to  make 
if  he  is  granted  a  new  trial;  that  at  the 
beginning  of  the  said  October  term,  Black- 
wood, plaintifTs  attorney,  made  an  agree- 
ment with  defendant's  attorney*  that  he 
would  have  the  case  set  down  for  trial, 
and  would  advise  him  of  the  day  fixed,  which 
he  failed  to  do,  and  that  defendant's  attor- 
ney did  not  learn  until  October  15  that 
Blackwood,  without  notice,  had  on  October 
7  got  the  case  set  for  trial  on  October  17: 
that  Henderson  first  learned  of  this  fact  on 
going  to  the  court  house  on  October  15,  when 
he  at  once  procured  subpoenas  for  defend- 
ant's witnesses  to  be  issued  by  the  clerk,  and 
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mailed  to  the  son  In  care  of  defendant,  at 
Salt  Rock,  Cabell  County,  West  Virginia,  and 
at  the  same  time  had  addressed  a  letter  to 
the  son,  also  a  material  witness,  at  Holden, 
tfOgan  County,  where  he  knew  him  to  be  at 
work,  informing  him  what  he  had  done,  ad- 
vising him  of  the  day  of  trial,  and  to  go  to 
Salt  Rock  at  once,  serve  the  witnesses,  and 
bring  them  in  on  the  day  set  for  the  trial. 
Alva  May  says  he  went  to  the  post  office  at 
Holden  every  day  from  October  14  to  18,  in- 
clusive, and  inquired  for  mail,  but  did  not 
receive  Henderson's  letter  until  late  on  the 
morning  of  October  18 ;  that  had  he  received 
this  letter  October  15  or  even  on  the  16th  he 
could  and  would  have  gone  to  Salt  Rock,  got- 
ten the  witnesses  and  been  on  hand  ready 
for  trial  on  the  day  fixed.  He  does  not  pro- 
duce the  letter  from  Henderson,  nor  the  en- 
velope enclosing  it,  but  says  the  envelope  was 
post  marked  at  Huntington  the  day  he  re- 
ceived it,  showing  that  that  letter  did  not 
leave  the  post  office  at  Huntington  until  the 
day  after  the  trial. 

Henderson,  though  present  at  the  trial, 
made  no  motion  for  a  continuance.  His  ex- 
planation is  that  his  client  was  not  present, 
and  that  he  was  unable  to  put  himself  with- 
in the  rule  for  a  new  trial.  But  so  far  as 
the  record  shows  he  did  not  call  the  fact  of 
his  agreement  to  the  attention  of  the  court, 
nor  to  counsel  on  the  other  side,  nor  ask 
for  delay  or  a  continuance  on  the  ground  of 
surprise,  as  he  might  and  should  have  done. 

It  does  not  appear  what  became  of  the  sub- 
poenas for  witnesses  mailed  by  Henderson  to 
Salt  Rock,  nor  why  defendant  did  not  get 
them  out  of  the  post  office  and  serve  them,  if 
mailed  in  time,  except  that  they  were  ad- 
dressed to  his  son  and  not  to  him,  though  in 
his  care,  and  that  he  had  intrusted  the  mat- 
ter to  the  son.  If  the  envelope  enclosing  the 
subpoenas  had  been  produced,  may  it  not 
have  appeared  that  they  also  did  not  leave 
Huntington  until  the  day  after  the  trial?  All 
these  matters  should  have  been  clearly  ex- 
plained. 

We  do  not  think  defendant  made  out  a 
case  entitling  him  to  a  new  trial.  He  may 
not  himself  have  been  at  fault,  but  his  at- 
torney we  think  was,  in  the  particulars  in- 
dicated, and  the  negligence  of  his  attorney 
binds  him.  He  should  have  brought  his  al- 
leged agreement  to  the  attention  of  the  court 
before  trial,  and  moved  a  continuance,  and 
should  not  have  gone  to  trial  in  the  absence 
of  his  client. 

We  cannot  see,  therefore,  that  there  was 
any  abuse  of  the  sound  discretion  of  the 
court  below  in  denying  the  defendant's  mo- 
tion. Neither  Simpkins  v.  White,  43  W.  Va. 
200,  27  S.  B.  241,  nor  our  more  recent  case 
of  Vamey  ft  Evans  v.  Lumber  Co.,  64  W. 
Va.  417,  63  S.  E.  203,  are  applicable.  If  his 
connsel  had  moved  for  a  continuance  the 


court  with  or  without  the  consent  of  oppos- 
ing counsel  might  have  ruled  in  his  favor, 
and  he  had  no  right  to  take  the  chances  of  a 
trial  and  afterwards  when  he  lost,  attempt 
to  correct  his  error.  Good  practice  will  not 
permit  such  n^lect.  Southall  v.  Exchange 
Bank,  12  Grat  (Va.)  312;  Gordon  v.  Harvey,  4 
Call  (Va.)  450.  "Mistake  of  Judgment  or  want 
of  attention  or  capacity  of  counsel,  afford 
no  just  or  proper  grounds  for  granting  a  mo- 
tion to  re-open  a  case."  Smith  v.  Parkers- 
burg  Co-operative  Ass'n,  48  W.  Va.  232,  37 
S.  E.  645. 
The  Judgment  below  is  therefore  affirmed. 


(67  W.  Va.  319; 
WRIGHT   V.   RIDGELT. 
(Supreme  Court  of  Appeals  of  West  Virginia. 

March  29,  1910.) 

(Syllabui'  ly  the  Court) 

1.  Pleaoing  (§  433*)— Sufficiency  of  Dec- 
laration—alileoation  of  m alice. 

As  malice  is  an  essential  element  of  an 
action  for  malicious  prosecution,  lack  of  an 
averment  thereof  in  the  declaration  cannot  be 
disrep^arded  on  demurrer,  under  the  statute  of 
jeofails,  and  is  fatal. 

[EM.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  S  433.*] 

2.  Pleading   (§  433*)  —  Defects  —  Cure   by 
Vebdict. 

Such  a  defect  in  a  declaration  is  not  cured 
by  verdict,  when  a  demurrer  to  the  declara- 
tion has  been  interposed  and  overruled. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1451-1477;  Dec.  Dig.  §  433^* 
Malicious  Prosecution,  Cent.  Dig.  §  111.1 

3.  Appeal  and  Bbbob  (J  548*)— Record— Ne- 

CESSIT7    FOR    BiLL    OF    EXCEPTIONS    OB    AS- 
SIGNMENTS OF  Erbob. 

To  be  available  in  the  appellate  court,  er* 
roneous  rulings  of  the  trial  court,  respecting 
admisBion  and  exclusion  of  evidence,  must  be, 
not  only  saved  upon  the  record,  but  specifically 
pointed  out  by  special  bills  of  exception  or  as- 
signments of  error  in  the  petition  or  brief.  The 
court  will  not  search  the  stenographic  report 
of  the  evidence  for  them. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  2433-2440;  Dec.  Dig.  i 
548.*] 

Error  to  Circuit  Court,  Cabell  County. 

Action  by  Thomas  S.  Wright  against  Jolin 
F.  RMgely.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

Geo.  I.  Neal  and  Jean  F.  Smith,  for  plain- 
tiff in  error.  Isbell  &  Perry,  for  defendant 
in  error. 


POFFENBARGER,  J.  On  a  declaration  in 
trespass  on  the  case,  drawn  as  one  for  ma- 
licious prosecution,  Thomas  S.  Wright  recov- 
ered a  Judgment  for  $500  against  John  F. 
Ridgely  in  the  circuit  court  of  Cabell  coun- 
ty, of  which  the  latter  complaiins. 

As  the  declaration  fails  to  aver,  in  any 
i  form,  that  the  defendant  maliciously  did  the 


•For  ether  oaiM  see  laxae  topic  and  mcUoh  NUMBBR  in  Dec.  ft  Am.  Digi.  1907  to  date,  &  Reporter  Indexes 


788 


67  SOUTHEASTERN  RBPORTBE. 


(W.  Va. 


acts  complained  of,  the  demurrer  should  have 
been  sustained.  Malice  and  lack  of  probable 
cause  are  the  most  important  elements  In 
such  an  action.  Waldron  ▼.  Sperry,  53  W. 
Va.  116,  44  S.  B.  283;  Harper  v.  Harper,  49 
W.  Va.  661,  39  S.  B.  661;  Tavenner  v.  More- 
head,  41  W.  Va.  116,  23  S.  E.  673;  Jones  v. 
Finch.  84  Va.  204,  4  S.  EI  342;  Marshall  v. 
Bussard,  Gilm.  (Va.)  9;  Young  v.  Gregory,  3 
Call  (Va.)  446,  2  Am.  Dec.  556;  Klrtley  v. 
Deck,  2  Munf.  (Va.)  10,  5  Am.  Dec  445;  2 
Tucker's  Ck)m.  Bk.  3,  p.  64. 

Is  the  defect  cured  by  the  verdict?  No. 
Our  statute  of  Jeofails,  applicable  here,  a 
portion  of  section  3  of  chapter  134  of  the 
Code  of  1906,  says  no  judgment  shall  be  re- 
versed "for  any  defect,  imperfection,  or  omis- 
sion In  the  pleadings,  vehich  could  not  be 
regarded  on  demurrer;  or  for  any  other  de- 
fect, imperfection  or  omission,  which  might 
have  been  taken  advantage  of  on  a  demurrer 
or  answer,  but  was  not  so  taken  advantage 
of."  The  defect  Is  one  that  cannot  be  dis- 
regarded, in  obedience  to  the  mandate  as  to 
the  first  class  of  cases.  It  must  be  regarded 
on  demurrer.  Klrtley  v.  Deck,  2  Munf.  (Va.) 
10;  Young  v.  Gregory,  2  Call  (Va.)  446,  2 
Am.  Dec.  556;  Ellis  v.  Thilman,  3  Call  (Va.) 
3.  But  for  the  demurrer  interposed  and 
overruled  the  defect  might  have  to  be  disre- 
garded, under  the  terms  applicable  to  the 
second  class  (Spengler  v.  Davy,  15  Grat 
[ya.]  381);  but,  in  view  of  the  demurrer,  an 
expression  of  opinion  as  to  that  would  be 
obiter. 

Admission  of  improper  evidence  is  a  sub- 
ject of  complaint  in  the  petition  for  the  writ 
of  error,  but,  as  no  Instance  thereof  is  spec- 
ified In  either  the  petition  or  the  brief,  we 
are  excused  from  any  Inquiry  as  to  the  pro- 
priety of  rulings,  pertaining  to  the  admis- 
sion of  evidence.  Kay  v.  Glade  Creek,  etc., 
Co.,  47  W.  Va.  467,  35  S.  E.  973. 

For  the  error  noted,  the  judgment  will  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded,  with  leave  to  the  plaintiff  to 
amend  his  declaration. 

<e7  W.  Va.  836) 

FIOKBISBN  ▼•  WHBEILING  ELECTRICAL 

CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  29,  1910.) 

(SyUaUu  hy  the  Court) 

!•  BLECfTBICITY   (§    lT*)--LlABII.ITT  OF  SELLEB 
OF  BLECTWCrTY  TO  THIRD  PEBSONS— PBBSON 

Killed  bt  E^lectbigitt  Aftsb  Delivebt 

TO   BUYEB. 

The  WheeHng  Electrical  Company  sold 
electricity  to  the  Bridgeport  Electrical  Com- 
pany, to  be  used  bv  the  latter  company  in 
lighting  the  streets  olT  Bridgeport,  delivering  the 
electriSty  from  the  wire  of  the  Wheeling  Com- 
pany to  the  wire  of  the  Bridgeport  Company  at 
a  point  where  the  wires  of  the  two  companies 
met.  A  wire  of  the  Bridgeport  Company  con- 
veying the  electricity  along  a  street  was  ground- 


ed, and  killed  a  person  with  its  current.  The 
WheeHng  Company  is  not  liable  to  an  action 
for  the  death  of  such  person. 

[Ed.  Note.— For  other  casea,  see  Electricity, 
Dec.  Dig.  S  17.*] 

(Additional  SyUabuM  hy  Editorial  Staff.) 

2.  Sales    (§    10*)  —  "Pebsonal    Pbopebtt" 
Which  Mat  be  Subject  to  Sale. 

Electricity  is  ''personal  property"  capable 
of   sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.   §  10.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5346-5358;  vol.  8,  p.  7753.] 

3.   EXECT7T0BS  AND    ADMINISTBATOBS    Q   12*)— 

Appointment  —  Jubisdiction    of   Ooubt  — 

Existence  of  Assets. 

Where  a  company  against  which  an  estate 
had  a  claim  for  decedent's  death  had  its  habitat 
in  the  county,  the  demand  against  the  company 
was  property  of  decedent's  estate,  conferring 
jurisdiction  on  the  county  court  of  the  countv 
to  appoint  an  administrator,  though  the  death 
occurred  in  Ohio. 

[E>d.  Note.— For  other  cases,  see  Ezecnton 
and  Administrators,  Ont  Dig.  §  24 ;   Dec  Di^ 

4*  Electbicitt    (f    19*)  —  Pleading  —  Vam- 
ance. 

Where  the  declaration  alleged  that  wires, 
one  of  which  caused  decedent  s  death,  were 
owned  and  controlled  by  the  W.  Company, 
which  company  was  in  fact  liable  for  the  death, 
while  the  proof  was  that  they  were  owned  and 
controlled  hy  the  B.  Company,  there  was  not  a 
variance,  but  only  failure  of  proof  of  matter 
material  for  recovery. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Dec  Dig.  i  19.*] 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  A.  G.  Fickeisen,  administrator 
of  John  P.  Whitney,  against  the  Wiieeling 
Electrical  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reversed  and 
remanded  for  a  new  trial. 

John  A.  Howard  and  T.  S.  Riley,  for  plain- 
tiff in  error.  John  J.  Coniff  and  Geo.  Dun- 
can, for  defendant  in  error. 

BRANNON,  J.  John  P.  Whitney,  while 
walking  along  Howard  street  In  the  dty  of 
Bridgeport,  Ohio,  came  in  contact  with  a 
live  electric  wire  used  for  conveying,  elec- 
tricity for  lighting  the  streets,  whl(di  fell 
from  the  crossbar  on  an  electric  light  pole, 
and  said  Whitney  was  killed  by  the  electric 
current,  and  his  administrator,  Algenum  6. 
Fickeisen,  brought  an  action  against  the 
Wheeling  Electrical  Company  to  recover  dam- 
ages for  the  death  of  Whitney,  and  recovered 
a  verdict  and  judgment  for  $5,0(X)  damages, 
and  the  electrical  company  appeals  there- 
flrom. 

The  Wheeling  Electrical  Company  Is  a  cor- 
I>oration  operating  an  electric  iK>wer  plant  In 
the  dty  of  Wheeling  for  the  production  of 
electricity  for  lighting  streets  and  houses. 
The  Bridgeport  Electrical  Company  is  a  sepa- 
rate and  distinct  corporation  whose  works 
are  located  in  the  dty  of  Bridgeport,  supply- 
ing its  streets  and  houses  with  electricity. 
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The  wires  which  fell  to  the  ground,  from 
whose  current  of  electricity  Whitney  was 
killed,  belonged  to  the  Bridgeport  Company. 
That  company  owned  the  poles  and  wires 
supplying  Bridgeport  with  electricity.  No 
-sale  or  lease  appears.  The  Bridgeport  Com- 
pany had  a  "cut-off"  at  the  «id  of  the  bridge 
for  the  purpose  of  cutting  off  the  current 
from  Its  wires.  No  corporate  action  to  show 
that  the  Wheeling  Company  assumed  control 
of  the  works  of  the  Bridgeport  Company. 

The  ruling  question  In  this  case  Is  this: 
Which  of  these  two  companies  Is  liable  for 
the  death  of  Whitney?  It  Is  Incontestable,  It 
is  not  contested,  that  the  Wheeling  Com- 
pany's contract  was  to  sell  to  the  Bridgeport 
Company  electricity  to  light  the  streets  of 
Bridgeport.  Nor  is  it  contested  that  the  line 
of  the  Bridgeport  Company  came  to  the  Ohio 
end  of  the  bridge,  and  the  line  of  the  Wheel- 
ing Company  came  from  the  West  Virginia 
side  of  the  river  to  the  Ohio  end  of  the 
bridge,  and  there  connected  with  the  wire 
of  the  Bridgeport  Company,  and  that  the 
one  company  held  Bridgeport  as  Its  territory, 
and  the  other  Wheeling,  and  that  the  con- 
tract was  that  the  Wheeling  Company  was  to 
deliver  electricity  to  the  Bridgeport  Com- 
pany at  the  Ohio  end  of  the  bridge  on  the 
wires  of  the  Bridgeport  Company.  That  was 
the  point  of  delivery.  Thus  there  was  a  sale 
of  electricity  by  the  Wheeling  Company  to 
the  Bridgeport  Company.  Wherein  does  the 
sale  of  this  electricity  differ  from  a  sale  of 
other  commodities  or  things?  It  is  personal 
property  capable  of  sale.  Terrace  Co.  v. 
San  Antonio  Co.,  1  Cal.  App.  511,  82  Pac.  562. 
When,  under  the  law  of  sales,  the  Wheeling 
Company  delivered  electricity  into  the  wires 
of  the  Bridgeport  Company -at  the  bridge  end, 
the  title  and  possession  of  the  Wheeling  Com- 
pany ceased,  and  the  Bridgeport  Company 
took  title  and  possession  then  and  there. 
When  the  electricity  passed  from  the  bridge 
Into  the  streets  of  Bridgeport,  it  was  the 
property  of  the  Bridgeport  Company.  Sure- 
ly, this  Is  so,  unless,  as  the  circuit  judge 
held,  there  is  a  difference  between  this  mys- 
terious thing,  electricity,  and  other  salable 
things.  He  thought  that,  the  current  being 
<»ntlnuous  from  the  wires  of  the  one  com- 
pany to  the  wires  of  the  other  company,  there 
was  no  specific  point  of  delivery  where  we 
can  say  the  right  to  the  electricity  of  one 
company  ended  and  that  of  the  other  began. 
But  we  must  here  apply  some  rule  or  prin- 
ciple, and  why  not  the  ordinary  law  of  sales? 
I  repeat  that,  when  that  electricity  passed 
from  the  bridge  end  Into  the  streets  of 
Bridgeport,  It  was,  through  every  foot  of  its 
course,  the  property  of  the  Bridgeport  Com- 
pany. The  Wheeling  Company  lost  title;  the 
Bridgeport  Company  acquired  title  then  and 
there.  Suppose  that  at  the  end  of  the  bridge 
the  Bridgeport  Company  had  had  a  storage 
battery  for  storage  of  the  electricity,  and 
that  the  Wheeling  Company  had  delivered  the 
-electricity  Into  that  storage  battery,  and  the 


Bridgeport  Company  had  taken  it  therefrom 
for  lighting  the  streets,  and  that  some  one 
should  be  killed  by  the  grounding  of  a  de- 
fective wire  of  the  Bridgeport  Company? 
Would  you  say  the  Wheeling  Comi)any  in 
that  case  would  be  liable?  We  think  not. 
Though  this  mysterious  agent,  friendly,  yet 
sometimes  deadly  to  man,  be  unseen  and  un- 
seeable, still  It  had  substance  so  far  as  to 
be  measured.  A  certain  quantity  measured 
by  volts  performs,  under  the  law  of  some  of 
the  states,  the  deadly  function  of  electrocu- 
tion of  the  murderer.  It  is  capable  of  meas- 
urement by  the  volt.  In  this  case  it  was  de- 
livered in  quantity  known  by  one  company  to 
the  other.  When  it  reached  the  point  where 
the  unfortunate  Whitney  met  his  death, 
whose  property  was  the  electricity?  So  far 
as  the  human  mind  can  realize,  it  was  the 
property  of  the  Bridgeport  Company.  It  was 
there  as  an  active,  deadly  agent,  producing 
the  death  of  Whitney,  and  that  agent  was 
the  property  and  in  the  possession  of  the 
Bridgeport  Company,  because  It  was  on  its 
wires.  So  far  as  we  can  use  the  word  "pos- 
session" as  applied  to  electricity  (and  we  can 
so  use  the  word),  it  was  in  the  possession  of 
that  company.  Suppose  one  man  sell  to  an- 
other a  dangerous  machine,  and  deliver  it  at 
a  point,  and  afterwards  it  do  harm  to  a  third 
party;  who  would  say  that  the  seller  would 
be  liable?  One  who  lets  property  for  use, 
like  one  who  sells  it,  is  not  responsible  to 
third  parties,  by  reason  of  a  defect  In  the 
property.  GriflSn  v.  Jackson  Co.,  128  Mich. 
653,  87  N.  W.  888,  55  L.  R.  A.  318,  92  Am. 
St  Rep.  496,  548.  The  strongest  view  that 
can  be  presented  to  the  contrary  is-  that  the 
Wheeling  Company  had  sold  this  dangerous 
agent,  knowing  that  it  was  to  be  conveyed 
over  wires,  and  that  unless  such  wires  would 
be  good  and  safe  this  agent  might  work  harm, 
and  that  it  must  inspect  such  wires;  that  It 
was  using  those  wires  In  performing  its  con- 
tract with  the  Bridgeport  Company;  and 
that  it  must  see  to  the  safeness  of  the  In- 
strument of  delivery.  But  the  fault  of  this 
argument  is  that  It  disregards  the  fact  that 
delivery  of  the  electricity  had  been  already 
made,  at  the  bridge  end.  It  did  not  use  the 
wires  of  the  Bridgeport  Company.  The  wires 
of  the  Bridgeport  Company  were  not  the  ve- 
hicle of  the  conveyance  of  electricity  as  still 
the  property  of  the  Wheeling  Company.  As 
well  might  we  say  that  when  the  seller  of  an 
article  conveys  it  In  his  wagon  to  the  place 
of  delivery,  and  there  transfers  it  to  the  wag- 
on of  the  purchaser,  and  that  harm  Is  done 
by  the  latter's  wagon  or  by  the  article  later 
on,  the  seller  would  still  be  liable  for  dam- 
ages therefrom.  Surely  a  seller  of  an  article, 
dangerous  or  not,  after  delivery  to  the  pur- 
chaser, is  not  liable  to  a  third  party  for  dam- 
ages therefrom.  If  a  manufacturer  of  elec- 
tricity sell  it  to  an  owner  of  an  automobile 
to  be  used  In  running  it,  the  seller  would  not 
be  liable  to  a  third  person  damaged  by  the 
badness  of  the  storing  receptacle  or  the  au- 
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tomoblle.  There  1b  no  privity  of  contract  be- 
tween them,  of  course,  and  liability  cannot 
be  predicated  on  contract  In  such  case. 

In  this  case  there  was  no  privity  of  con- 
tract between  the  Wheeling  Company  and 
Whitney.  92  Am.  St  Rep.  549,  note.  If  any 
liability  exists  In  the  case  supposed  or  in 
this  case,  it  must  be  founded  on  tort  The 
person  sought  to  be  charged  must  owe  a  duty 
to  the  person  seeking  to  charge  him,  else 
there  is  no  actionable  tort  This  duty  was 
owing  to  Whitney  from  the  Bridgeport  Com- 
pany, not  from  the  Wheeling  Company.  The 
Bridgeport  Oomi>any  sold  this  electricity  to 
the  city  and  received  pay  therefor,  and  there 
was  no  relation  between  the  city  and  the 
Wheeling  Company,  or  betw^een  Whitney  and 
that  company.  No  matter  that  this  wire  was 
in  a  public  street.  It  is  said  that  who  so 
uses  the  public  street  for  his  gain  must  see 
to  It  that  the  agency  is  not  dangerous  and 
that  his  instrumentality  is  safe.  That  is 
true  of  him  who  so  uses  the  street  for  his 
purpose;  but  this  remits  us  to  the  same 
question:  Whose  electricity  was  it  at  the 
point  where  Whitney  lost  his  life?  Had  the 
Wheeling  Company  passed  its  title  and  made 
complete  delivery?  Clearly  it  had  done  so. 
The  Wheeling  Company  was  not  using  the 
Bridgeport  street  The  electricity  had  passed 
from  the  ownership  and  possession  of  the 
Wheeling  Company,  and,  delivery  to  the 
Bridgeport  Company  having  l}een  made,  it 
was  the  duty  of  the  Bridgeport  Company,  not 
of  the  Wheeling  Company,  to  guard  the 
rights  of  passengers  on  the  public  streets. 
Is  it  to  be  said  that,  if  an  electrical  company 
contracts  with  the  city  to  furnish  electricity 
for  public  use  on  wires  owned  by  the  dty, 
it  must  inspect  those  wires  to  see  that  they 
are  safe  when  that  is  th.e  duty  of  the  city^ 
That  would  require  the  electi'ical  company 
to  inspect  miles  and  miles  of  wires  and  poles 
to  a  consuming  expense.  It  cannot  be  cor- 
rectly said  that  an  electric  power  company 
furnishing  power  to  a  street  car  company  is 
liable  for  damages  from  a  bad  wire  or  im- 
plement owned  by  the  car  company,  though 
it  was  so  held  In  Kentucky,  in  Thomas  v. 
Maysville  Co.,  108  Ky.  224,  56  S.  W.  153,  53 
L.  R.  A.  147.  What  right  In  either  case  would 
the  furnishing  company  have  to  take  down  a 
pole  or  wire  in  the  absence  of  a  contract?  It 
would  be  guilty  of  trespass,  because  the  poles 
and  wires  are  not  its  property.  The  Wheel- 
ing Company  had  no  right  to  take  down  or 
Interfere  with  the  wires  and  poles  of  the 
Bridgeport  Company.  If  an  electrical  com- 
pany contract  to  furnish  a  theater  with  elec- 
tricity, delivering  it  on  wires  owned  by  the 
theater  owner,  it  is  difficult  to  realize  that 
the  company  mnst,  or  lawfully  can,  go  into 
that  theater,  Impeach  its  apparatus  as  not 
sufficient  and  change  it 

No  direct  authority  exactly  fitting  this  case 
has  been  found.  It  is  an  important  case  of 
the  first  impression  in  this  state.  Cases 
bearing  somewhat  on  it  and  in  both  ways, 


may  be  cited.    Amid  conflict,  infallibly  pres- 
ent in  every  case,  we  are  bound  to  choose 
those  authorities  appearing  to  us  the  sound- 
est   Memphis  Oonsol.  Gas  Co.  v.  Speers,  113 
Tenn.  83,  81  S.  W.  595.    In  this  case  a  horse 
was  killed  by  a  defective  wire  while  hitched 
In  front  of  a  house;  the  wire  owned  by  the 
proprietor  of  the  house  conveying  the  elec- 
tricity  for    the    Illumination   of   a   sign   In 
front  of  it  and  the  electrical  comi>any  having 
no  interest  or  control  over  the  wire.     The 
Supreme  Court  of  Tennessee  held  the  com- 
pany not  liable.     It  said:    "We  understand 
that  liability   for  an  injury  depends  upon 
the  interest  in  or  control  over  the  appliance, 
and  if  there  Is  neither  interest  nor  control 
there  would  be  none.'*     It  likened  the  case 
to  the  case  of  gas,  furnished  by  a  company  to 
a  person,  delivered  in  the  pipes  of  the  con- 
sumer on  his  own  premises,  and  said  that  the 
furnishing  company  would  not  be  liable  for 
the  asphyxiation  of  the  customer  or  his  guest 
caused  by  a  leakage  from  the  pipes.    It  put 
also  the  case  of  a  violent  explosion  of  gas  ac- 
cumulated from  a  leak  injuring  a  neighbor's 
house,  and  told  that  the  gas  company  would 
not  be  liable.    The  court  said  that  the  law 
reports  would  be  searched  in  vain  for  a  cane 
holding  the  gas  company  in  such  case  liable. 
The  court  refused  to  follow  a  case  hold  in  jr 
to  the  contrary  of  Thomas'  Adm'r  v.  Mays- 
ville Gas  Co.,  108  Ky.  224,  56  S.  W.  153.  53 
L.  R.  A.  147.    The  court  approved  and  fol- 
lowed the  Colorado  case  of  National   Fire 
Ins.  Co.  V.  Denver  Oo.,  16  Colo.  App.  86»  63 
Pac.  949.    In  that  case  there  was  damage  to 
a  depot  by  fire  caused  by  a  bad  electric  wire, 
and  the  suit  was  against  the  electrical  com- 
pany which  furnished  the  current  to  light 
the  building;  the  wires  being  owned  by  the 
depot  company.    The  court  said:   '"The  elec- 
tric light  company,   under  a  contract  with 
the  depot  company,  connected  their  system 
with  the  wiring  and  delivered  a  current  for 
use.    This  was  the  extent  of  the  connection 
between  the  two  companies,  and  it  was  sim- 
ply a  delivery  of  a  current  for  lighting  pur- 
poses by  one,  and  the  payment  of  an  agreed 
price  therefor  by  the  other.    Whatever,  there- 
fore, may  have  been  the  character  of  the 
wiring  or  the  nature  of  the  work,  It  was  a 
matter  with  which  the  electric  company  was 
not  chargeable."    The  company  was  held  not 
liable.     In  Griffin  v.  Jackson  Co.,  supra,  a 
PArty  injured  by  want  of  insulation  of  a  mov- 
able wire  and  handle  while  using  the  handle 
sued  the  electric  light  company.    The  wire 
and  handle  were  owned  by  the  customer  of 
the  electric  light  company.     That  company 
was  held  not  liable.     The  court  said  that 
"one  who  lets  property  for  use,  like  one  who 
sells  it  is  not  responsible  to  third  parties  in- 
jured by  reason  of  a  defect  in  the  article  or 
property  let  or  sold."     Keefe  v.  Narragan- 
sett  Co.,  21  R.  I.  575,  43  AU.  542,  holds  like- 
wise.    Barter  v.  Colfax  Co.,  124  Iowa,  50O 
100  N.  W.  508,  has  practically  the  same  hold- 
ing by  the  Iowa  court 
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I  extract  the  following  from  1  Joyce  on 
Electric  Law,  §  445c:  "Where  the  wiring  of 
a  building  is  not  done,  or  the  fixtures  not  In- 
stalled, by  the  company  furnishing  the  elec- 
tricity, and  an  injury  ensues  solely  as  a  result 
of  some  defect  in  the  wiring  or  fixtures  of 
which  the  company  had  no  knowledge,  and  it 
is  under  no  contract  obligation  to  keep  such 
wiring  or  fixtures  in  proper  repair,  its  only 
obligation  being  to  supply  the  electric  cur- 
rent, it  is  not  liable  for  such  injury.  So, 
where  a  depot,  which  was  wired  by  the  com- 
pany owning  it,  was  destroyed  by  fire  and 
the  insurance  companies,  which  paid  the 
loss,  brought  suit  against  an  electric  light 
company  which  supplied  the  current  for 
lighting  purposes,  it  was  held  that  a  judg- 
ment for  the  latter  company  would  be  safely 
affirmed  on  the  broad  ground  that  such  com- 
pany had  nothing  to  do  with  the  furnishing 
of  the  wiring  which  was  put  into  the  build- 
ing, or  with  its  attachment  to  the  structure, 
and,  if  any  Injury  happened,  or  a  fire  broke 
out  because  of  defective  wiring,  or  negligent 
construction,  it  was  a  matter  for  which  that 
corporation  could  not  be  held  responsible. 
And. where  the  guest  at  a  hotel  was  injured 
by  the  falling  of  an  electric  light  upon  him, 
which  burned  his  back,  it  was  held  that  as  it 
was  not  shown  that  the  wiring  was  done  by 
the  electric  light  company,  or  that  it  had  any 
knowledge  of  the  defect  therein,  such  com- 
pany could  not  be  held  liable  for  the  injury 
caused  by  the  falling  of  the  wire."  I  have 
just  met  with  the  case  of  Peters  v.  Lynch- 
burg Light  Co.,  108  Va.  333.  61  S.  B.  745,  22 
L.  R.  A.  (N.  S.)  1188,  in  which  a  person  in- 
jured by  a  shock  while  turning  off  an  In- 
candescent electric  light  in  his  kitchen  sued 
the  company  furnishing  the  current  of  elec- 
tricity. The  court  held  that  he  was  not  en- 
titled to  recovery  as  he  owned  the  electric 
outfit  on  his  premises.  The  court  said  the 
defendant  had  neither  ownership  nor  control 
of  the  appliances  on  the  plaintiff's  premises, 
as  the  house  was  wired  by  the  owner,  and 
the  wiring  and  electric  equipments  were  his 
own  property.  Upon  these  principles  the 
Wheeling  Company  is  not  liable. 

The  claim  is  made  that  the  two  compa- 
nies had  the  same  manager  or  superintend- 
ent. That  would  not  alone  render  it  liable. 
When  he  was  acting  in  the  domain  or  work 
on  one  side  of  the  river,  he  was  in  the  em- 
ploy of  the  company  having  its  work  there; 
when  on  the  other  side  of  the  river,  he  was 
acting  for  the  other  company.  We  must  so 
treat  his  action.  His  act  does  not  create  lia- 
bility. So  some  of  the  workmen  of  the 
Bridgeport  works  were  paid  by  the  Wheeling 
Company ;  but  distinct  evidence  shows  that, 
though  the  pay  went  through  the  hands  of 
the  Wheeling  Company,  it  was  charged  to 
the  Bridgeport  Company.  Indeed,  the  evi- 
dence is  that  the  pay  went  from  the  Bridge- 
port Company.    Now,  this  is  the  strongest 


evidence  presented,  the  only  evidence,  to 
show  liability  on  the  Wheeling  Company.  Is 
it  in  the  power  of  a  mere  employ^,  as  a  man- 
ager, to  thus  embroil  one  corporation  for  the 
liability  and  tort  of  another,  without  distinct 
corporate  authority  or  recognition,  of  which 
there  Is  no  evidence?  There  is  no  evidence 
to  show  a  sale  or  lease  of  the  works  of  the 
Bridgeport  Company  to  the  Wheeling  Compa- 
ny, no  color  of  corporate  action  by  either 
company  to  show  an  assumption  of  control 
by  the  Wheeling  Company.  If  a  superintend- 
ent were  to  order  an  employ^  working  in 
Bridgeport  for  the  Bridgeport  Company  to 
go  over  to  Wheeling  to  work  on  the  lines  of 
the  Wheeling  Company,  a  few  Instances  o'f 
which  were  shown,  that  would  not  bind  the 
Wheeling  Company  for  the  torts  of  the  other 
company.  This  would  put  the  company  un- 
der the  power  of  a  mere  employ^.  His  ac- 
tion would  be  no  estoppel  on  the  company. 
This  evidence,  these  facts,  are  countervailed 
and  overrule'd  by  the  uncontested  facts  that 
these  were  separate  corporations,  having  dif- 
ferent localities  for  business,  and  that  the 
wires,  poles,  and  other  instruments  of  con- 
veyance of  electricity  in  Bridgeport  were  the 
property  of  the  Bridgeport  Company.  These 
are  the  more  potent  and  controlling  factors 
of  the  case. 

Instructions  embracing  the  legal  proposi- 
tions here  propounded  were  refused  the  de- 
fense, and  instructions  to  the  reverse  given 
the  plaintiff.  In  view  of  the  legal  proposi- 
tions suflaclently  stated  herein,  we  do  not 
deem  it  necessary  to  discuss  those  instruc- 
tions in  detail.  We  think  that  the  instruc- 
tions asked  by  the  defendant  company  di- 
recting the  jury  to  find  for  the  defendant 
should  have  been  given,  and,  of  course,  we 
think  the  overruling  of  the  motion  for  a  new 
trial  was  error. 

The  defendant  filed  a  plea  contesting  the 
jurisdiction  of  the  county  conrt  of  Ohio  coun- 
ty to  appoint  an  administrator  for  the  de- 
ceased, as  the  death  occurred  In  Ohio.  As 
the  defendant  company  had  its  habitat  in 
Ohio  county,  we  think  the  demand  against  it 
was  property  of  the  estate  of  the  deceased 
so  as  to  confer  such  jurisdiction.  Richards 
V.  Riverside  Iron  Works,  S6  W.  Va.  510,  49 
S.  K.  437. 

As  to  the  plea  contesting  the  competency 
of  Fickelsen  to  be  appointed  administrator, 
that  cannot  be  contested  collaterally. 

The  declaration  alleges  that  the  poles  and 
wires  were  owned  and  controlled  by  the 
Wheeling  Company;  whereas,  the  proof  was 
that  they  were  owned  and  controlled  by  the 
Bridgeport  Company,  and  that  this  was  a 
variance  calling  for  dismissal  of  the  suit 
We  do  not  regard  it  as  a  variance,  but  only 
failure  of  proof  of  matter  material  for  recov- 
ery. 

We  therefore  reverse  the  judgment  and 
verdict  and  remand  the  case  for  a  new  trial. 
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KATZBNSTEIN  r.  PRAQER  et  al. 
(two  appeals), 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  29,  1910,) 

(Syllahua  ly  the  Court,) 

1.  Equity  (§  418*)— Decree  Pro  Confesso — 
Necessity  for  Plea  or  Answer  to  Pre- 
vent Decree. 

When  a  bill  specifically  assails  rights 
claimed  by  a  defendant  who  is  summoned  or 
enters  an  appearance  in  the  suit  recognizing 
the  jurisdiction  of  the  court,  he  mast  make 
direct  defense  by  i)lea  or  answer  if  he  would 
prevent  decree  against  him  on  the  bill  taken 
for  confessed. 

•   [Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §  953;    Dec.  Dig.  S  418.*] 

2.  ElQulTY  (§  418*)— Decree  pro  Confesso— 
Necessity  for  Plea  or  Answer  to  Pre- 
vent Decree. 

In  a  suit  for  a  settlement  and  distribu- 
tion of  the  assets  of  an  insolvent  firm,  though 
the  bill  makes  no  allegations  affecting  the  claim 
of  a  creditor  who  is  made  defendant  and  ap- 
pears thereto,  if  he  does  not  in  some  way  pre- 
sent his  claim  for  adjudication,  or  does  not  meet 
the  bill  by  plea  or  answer,  a  decree  in  the 
cause  will  be  one  upon  the  bill  taken  for  con- 
fessed as  to  him. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  953;    Dec.  Dig.  g  4ia*] 

8.  EiQuiTY  (8  418'*)— Decree  pro  Confesso— 
Necessity  for  Plea  or  Answer  to  Pre- 
vent Decree. 

A  mere  suggestion  to  the  court  by  a  de- 
fendant that  his  rights  are  involved  in  another 
pending  cause  will  not  alone  suflice  to  prevent 
decree  against  him  upon  the  bill  taken  for 
confessed.  If  he  would  rely  upon  the  pendency 
of  the  other  cause  as  a  defense  to  the  bill,  he 
must  plead  it  in  such  a  way  as  to  show  that 
it  is  a  bar^  or  that  the  other  cause  has  prior- 
ity  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  953 ;  Dec.  Dig.  S  418.*] 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Julius  Katzensteln  against  Isaac 
Prager  and  others.  Decree  for  plaintiff,  and 
Friedman's  executors  appeal.  Lehman  &  Co- 
hen and  Strauss  Bros,  obtained  a  separate  ap- 
peal.   Dismissed. 

HcCluer  &  McCluer  and  H.  P.  Camden,  for 
appellants.  C.  A.  Kreps  and  Merrick  &  Smith, 
for  appellee. 

ROBINSON,  P.  Isaac  Prager  A  Son,  in- 
solvent merchants  at  Parkersburg,  made  a 
general  assignment  for  the  benefit  of  cred- 
itors on  December  29,  1896.  Previous  to  this 
assignment,  on  that  day,  an  attachment  was 
levied  on  the  property  which  was  transferred 
by  the  assignment  This  attachment  was  in 
favor  of  Katzensteln,  of  Cincinnati.  On  the 
second  day  thereafter  Friedman,  of  Balti- 
more, sued  out  attachments  against  Isaac 
Prager  &  Son  and  Isaac  Prager  individually, 
which  were  levied  on  the  same  pro];>erty.  On 
that  day  Katzensteln  instituted  his  suit  in 
chancery  for  the  assertion  of  his  attachment 
lien,  for  the  appointment  of  a  receiver  of  the 
property,  and  for  a  proper  distribution  of  the 


assets  of  the  insolvent  firm  among  its  cred- 
itors. And  on  the  same  day  Friedman  also 
instituted  suits  in  chancery,  setting  up  his 
attachment  liens,  assailing  the  assignment  as 
fraudulent  on  the  part  of  Isaac  Prager  &  Son, 
Keller,  the  trustee,  and  Katzensteln,  and 
seeking  to  overthrow  the  assignment  as  a 
scheme  conceived  and  promoted  by  them  for 
the  purpose  of  hindering  and  delaying  cred- 
itors and  avoiding  the  payment  of  debts. 
The  court  refused  to  apt)oint  the  receiver 
prayed  for  in  the  Katzensteln  suit,  and  the 
trustee  proceeded  to  administer  the  assets  for 
the  benefit  of  the  creditors. 

The  trustee  made  sale,  at  auction,  of  the 
stock  of  goods  transferred  by  the  assignment 
and  Katzensteln  became  the  purchaser  for 
the  sum  of  $16,250.00.  The  First  National 
Bank  of  Parkersburg  had  also  proceeded 
against  the  insolvent  firm  by  proceedings  in 
attachment  and  by  a  suit  in  chancery.  A 
part  of  the  goods  purchased  by  Katzensteln 
were  taken  from  him  by  the  sheriff,  under 
the  bank's  attachment,  and  were  subjected  to 
the  debt  claimed  by  the  bank.  The  litigation 
on  behalf  of  the  bank  was  long  pending.  It 
was  finally  In  this  court  A  decision,  report- 
ed in  50  W.  Va.  660,  41  S.  E.  363.  was  en- 
tered here  In  March,  1902.  Until  the  date  of 
that  decision  the  other  proceedings  in  rela- 
tion to  the  estate  of  the  insolvents  rested.  It 
seems  that  all  who  were  interested  awaited 
the  determination  of  the  questions  involved 
In  the  suit  of  the  bank.  In  the  meantime, 
Keller,  the  trustee  in  the  assignment,  became 
wholly  incapacitated  by  mental  derangement 

In  April,  1902,  soon  after  the  bank's  case 
was  determined  here,  Friedman  filed  an 
amended  and  supplemental  bill  in  that  one 
of  his  chancery  suits  which  claimed  his  debt 
as  due  from  the  insolvent  partnership.  In 
his  other  suit,  he  claimed  the  debt  from  Isaac 
Prager  individually.  Yet  he  asserted  against 
the  firm  that  it  had  assumed  this  individual 
debt  of  Isaac  Prager.  And  by  an  action  of 
assumpsit,  Friedman  also  claimed  the  same 
Indebtedness  from  Paul  Prager,  who  was  not 
a  member  of  the  insolvent  firm,  averring  that 
he  had  assumed  to  pay  the  indebtedness. 
Friedman  made  Katzensteln  a  party  to  the 
amended  and  supplemental  till,  renewed  his 
attack  upon  the  assignment  and  the  sale  to 
Katzensteln  thereunder  as  fraudulent,  assert- 
ed that  his  attachments  were  liens  upon  the 
assets,  demanded  an  accounting  by  the  trus- 
tee, and  prayed  the  appointment  of  a  recelTer 
to  collect  and  administer  the  assets  under 
order  of  the  court  He  stated  a  case  similar 
to  that  which  the  bank  had  -  sustained.  In 
August,  1902,  a  demurrer  to  this  bill  was 
sustained.  Later,  he  filed  a  second  amend- 
ed and  supplemental  bllL  In  this  suit  Katz- 
ensteln appeared,  demurred,  and  fully  an- 
swered. 

On  August  12,  1902,  Katzensteln  filed  an 
amended  and  supplemental  bill  in  his  suit 
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He  made  Friedman  a  party,  ayerred  tht  in- 
capacity of  the  tnistee,  again  asked  the  ap- 
pointment of  a  receiver,  prayed  a  settlement 
of  the  trustee's  accounts,  and  sought  a  dis- 
tribution of  the  assets  among  the  creditors. 
He  expressly  assailed  the  Friedman  suits  as 
inconsistent,  fraudulent,  and  vexatious.  He 
emphatically  averred  that  Friedman  held  no 
debt  against  the  Insolvent  firm,  that  the  debt 
which  Friedman  claimed  was  the  Individual 
•debt  of  Isaac  Prager,  and  that  the  firm  had 
not  assumed  to  pay  it  The  debt  claimed  by 
Friedman  was  specifically  and  directly  as- 
sailed and  its  existence  as  a  claim  against 
the  Insolvent  firm  was  brought  into  issua 
Katzenstein,  In  this  amended  and  supplemen- 
tal bill,  also  claimed  the  right  to  be  subro- 
gated to  the  lien  that  had  been  declared  in 
favor  of  the  bank  in  Its  suit  for  the  amount 
realized  by  a  sale  of  the  goods  taken  from 
him.  By  decree  of  February  13,  1903,  the 
death  of  Keller,  the  trustee,  having  been  sug- 
gested, the  suit  was  revived,  as  against  his 
administrator,  a  receiver  of  the  estate  of  the 
insolvents  was  appointed,  and  the  cause  was 
referred  to  a  commissioner  for  the  ascertain- 
ments, accounting,  and  settlement  usually  de- 
manded in  cases  ot  its  character.  This  suit 
of  Katzenstein  was  not  matured  as  to  Fried- 
man by  service  of  process,  order  of  publica- 
tion, or  appearance,  but  after  the  death  of 
Friedman  there  was  a  revival  against  his 
executors  and  an  order  of  publication  as  to 
them.  At  this  time,  July,  1004,  the  cause 
was  pending  on  the  order  of  reference.  The 
executors  of  Friedman  appeared  before  the 
commissioner,  and  filed  petitions  addressed 
to  the  commissioner  in  which  they  set  forth 
the  pendency  of  their  suits  in  the  same  court 
They  stated  that  this  appearance  was  in  an- 
swer to  the  command  of  the  order  of  publi- 
cation that '  they  appear  and  do  what  was 
necessary  to  protect  their  interests.  They 
suggested  to  the  commissioner  that  he  report 
to  the  court  the  pendency  of  their  suits,  the 
rights  claimed  by  them  in  those  suits,  and  the 
fact  that  if  they  prevailed  in  the  same  they 
would  be  entitled  to  a  lien  on  the  assets  of 
the  Insolvent  estate  so  as  to  take  precedence 
over  other  creditors.  They  asked  that  their 
proceedings  and  suits  be  taken  and  consider- 
ed as  a  part  of  their  petitions,  and  offered  to 
file  certified  copies  from  the  records  if  the 
commissioner  should  desire  them  to  do  so. 
The  gist  of  these  petitions  was  that  the  com- 
missioner should  report  to  the  court  the  pend- 
ency of  the  suits  of  the  petitioners.  They 
sought  nothing  else.  They  did  not  seek  the 
allowance  of  the  Friedman  debt.  In  one  of 
them  the  petitioners  in  fact  object  to  any 
action  of  the  commissioner  upon  that  debt 
Nor  do  these  petitious  pretend  to  answer  the 
Katzenstein  bill.  They  make  no  reference  to 
any  of  its  allegations.  They  do  not  answer 
the  allegation  that  the  Friedman  debt  is  the 
individual  obligation  of  Isaac  Prager— that 
the  Friedman  debt  does  not  bind  the  assets 
of  the  insolvent  firm. 


Lehman  &  Cohen  and  Strauss  Brothers  filed 
petitions  to  the  commissioner  which  were 
the  same  in  substance  and  effect  as  those 
filed  by  Friedman's  executors.  Those  par- 
ties also  had  suits  pending  which  were  sim- 
ilar to  those  of  Friedman's  executors.  By 
these  suits  they  sought  to  fix  liens  on  the 
assets  of  the  insolvent  firm  by  setting  up  the 
same  grounds  of  fraud  in  the  assignment  that 
were  asserted  in  the  Friedman  suits.  The 
commissioner  in  his  report  notes  the  filing 
of  all  these  petitions  under  the  heading: 
*The  claim  of  Menka  Friedman,  Lehman  and 
Ck>hen  and  «Strau8s  Brothers."  That  part  of 
the  report  closes  with  the  following :  "There 
being  no  proof  of  any  of  these  debts  your 
commissioner  could  not  report  them  as  prov- 
en debts  and  it  appearing  that  suits  are  pend- 
ing in  which  they  will  be  directly  adjudicat- 
ed, your  commissioner  believes  that  those  cas- 
es should  be  disposed  of  before  he  can  report 
upon  the  debts  and  is  of  the  opinion  that  if 
those  parties  are  successful  in  their  suits  that 
it  is  most  probable  that  it  will  be  decided 
that  they  have  a  prior  claim  to  the  property 
of  Prager  and  Son  involved  in  this  suit" 

Friedman's  executors,  Lehman  &  Cohen 
and  Strauss  Brothers  filed  exceptions  to  the 
report  of  the  commissioner.  In  these  ex- 
ceptions they  again  brought  to  the  attention 
of  the  court  the  pendency  of  their  suits.  They 
went  further  and  excepted  to  the  allowance 
of  the  claim  of  Katzenstein  and  the  allow- 
ance of  commissions  and  credits  to  the  trus- 
tee. They  made  no  exception  to  the  failure 
of  the  commissioner  to  report  their  claim 
against  the  assets  of  the  insolvent  firm. 
They  expressly  state  that  the  exceptions  are 
not  filed  '*wlth  the  end  in  view  of  litigating 
or  determining  the  claim  of  exceptors  in  this 
proceeding."  Katzenstein  excepted  because 
the  commissioner  did  not  affirmatively  re- 
port that  the  Friedman  debt  was  not  a  claim 
on  the  assets  of  the  Insolvent  firm.  This  ex- 
ception of  Katzenstein  was  in  accord  with 
his  Insistence  in  the  Friedman  suits  as  well 
as  in  his  own — that  the  debt  due  Friedman 
was  the  Individual  debt  of  Isaac  Prager. 

The  Katzenstein  cause  was  finally  heard 
upon  the  report  of  the  commissioner  and  the 
papers  and  exceptions  filed  therewith.  The 
court  overruled  the  exceptions  of  Friedman's 
executors,  Lehman  &  Cohen,  and  Strauss 
Brothers,  sustained  the  exception  of  Katzen- 
stein, and  entered  a  decree  regardless  of  the 
pendency  of  the  other  suits.  No  provision 
was  made  in  the  decree  for  the  claims  of 
Lehman  &  Cohen  and  Strauss  Brothers,  and 
the  BYledman  debt  was  treated  only  as  the 
individual  debt  of  Isaac  Prager  and  provi- 
sion made  for  it  accordingly.  Katzenstein 
was  subrogated  to  the  lien  of  the  bank. 
From  this  decree,  Friedman's  executors  ap- 
pealed. Lehman  &  Cohen  and  Strauss  Broth- 
ers obtained  a  separate  appeal. 

The  appellants  maintain  that  it  was  error 
to  ignore  the  pendency  of  their  suits.    They 
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insist  that  the  court  should  have  stayed  the 
Katzensteln  suit  until  the  determination  of 
their  sulta  And  they  also  insist  that,  in  any 
event,  the  records  of  their  cases  were  before 
the  commissioner  and  that  those  records  Jus- 
tified decrees  for  their  respective  debts  as 
Hens  on  the  assets  of  the  insolvent  firm  in 
priority  to  general  creditors.  They  assign 
many  errors  in  the  decree.  On  the  other 
hand  the  appellee,  Katzensteln,  makes  the 
point  that  the  decree  is  one  upon  a  bill  con- 
fessed as  to  the  appellants  and  that  they 
are,  therefore,  not  entitled  to  maintain  ap- 
peals therefrom,  since  they  have  not  moved 
in  the  court  below  for  correction  of  the  er- 
rors of  which  they  complain.  He  also  main- 
tains that  the  records  in  the  other  suits  are 
not  a  part  of  the  record  made  in  his  suit  in 
the  court  below,  and  insists  upon  a  motion 
made  by  him  to  expunge  from  the  printed 
record  before  us  all  that  has  been  copied 
from  the  other  suits. 

Clearly  does  it  appear  that  the  suits  were 
of  such  character  as  to  call  for  a  hearing 
upon  them  together  as  by  a  consolidation, 
or  a  stay  of  the  one  for  a  reasonable  time 
until  the  others  could  be  determined.  But 
no  consolidation  or  stay  was  demanded  at 
any  time  by  Friedman's  executors,  Lehman 
&  Cohen,  and  Strauss  Brothers  who  now 
complain  of  the  action  of  the  court  in  not 
staying  the  hearing  of  the  Katzensteln  suit 
Though  they  were  in  court,  by  their  appear- 
ances, at  the  time  of  the  entry  of  the  decree 
and  long  prior  thereto,  they  did  not  seek  to 
have  the  causes  heard  together  nor  to  have 
the  one  await  the  other.  They  cannot  com- 
plain of  a  failure  to  stay  the  cause,  since 
they  did  not  ask  a  stay.  Neither  can  they 
complain  of  the  decree  which  the  court  made. 
While  they  did  appear  in  the  Katzensteln 
suit  by  the  petitions  before  the  commission- 
er and  by  exceptions  which  they  entered  to 
the  report,  yet  they  did  not  answer  the  bill. 
Nor  did  they  submit  their  claims  for  allow- 
ance and  adjudication.  They  indeed  declined 
to  do  so.  Their  petitions  and  exceptions 
plainly  vouch  this  fact  They  did  not  offer 
the  records  in  their  causes  for  the  purpose  of 
proving  their  claims,  even  if  they  could  hare 
done  so  properly.  They  referred  to  those  rec- 
ords solely  to  show  the  pendency  of  their 
suits.  Though  the  assets  of  the  insolvent 
firm  upon  which  they  were  seeking  prefer- 
ence were  in  the  custody  of  the  court  through 
the  receivership  in  the  Katzensteln  suit,  they 
declined  and  failed  to  come  into  that  cause 
and  assert  their  alleged  rights.  They  made 
no  protest  by  exception  to  the  report  of  the 
commissioner  or  otherwise  against  the  entry 
of  the  decree  disregarding  those  rights. 
True,  they  brought  to  the  attention  of  the 
court  the  pendency  of  their  suits.  But  they 
offered  no  reason  why  thoee  suits  should 
have  preference.  By  their  default  nothing 
appeared  to  prevent  Katzensteln  from  pro- 
ceeding to   decree.     They   did   appear  and 


plainly  recognize  the  Katzensteln  suit  as  one 
of  which  the  court  had  jurisdiction,  but  that 
is  aU  they  did.  Notwithstanding  the  bUl 
assailed  the  contention  that  the  Fri^man 
debt  was  collectible  from  the  assets  of  the 
insolvent  firm,  the  executors  stood  by  silent- 
ly and  suffered  the  material  and  vital  all^a- 
tions  against  them  in  this  particualr  to  go 
wholly  undefended.  These  allegations  were 
not  controverted  by  an  answer.  Therefore, 
they  were  properly  taken  as  true  and  no 
proof  was  required  to  support  them.  Code 
1906,  c.  125,  §  36.  Friedman's  executoi*s 
simply  put  themselves  into  a  position  for  the 
bill  to  be  taken  as  confessed  against  them 
and  did  nothing  more.  It  is  true  that  Leh- 
man &  Cohen  and  Strauss  Brothers  were  In 
a  different  position  from  that  of  Friedman's 
executors  since  the  bill  made  no  direct  at- 
tack on  their  debts.  But  they  introduced 
nothing  in  the  cause.  They  took  no  steps 
to  protect  their  debts  in  a  cause  which  had 
jurisdiction  to  adjudicate  those  debts  and 
which  had  for  distribution  the  fund  of  the 
insolvents  applicable  thereto.  Yet  they  ap- 
peared and  .had  the  opportunity  to  do  so. 
They  did  not  answer  the  suit  by  setting  up 
their  claims  against  the  assets  of  the  in- 
solvents. Nor  did  they  resist  the  entry  of 
the  decree  of  which  they  now  complain.  The 
bill  was  confessed  as  to  them  also.  Watson 
V.  Wlgglnton,  28  W.  Va.  533. 

Generally,  when  a  bill  is  heard  without 
plea  or  answer  to  it  the  hearing  is  on  the 
bill  taken  for  confessed.  A  decree  upon  such 
hearing  is  **a  decree  on  a  bill  taken  for  con- 
fessed." Hogg's  Eq.  Pro.,  §  580.  The  mere 
appearance  of  the  defendant  does  not  pre- 
vent the  bill  from  being  taken  for  confessed. 
Steenrod  v.  Railroad  Co.,  25  W.  Va.  137. 
He  must  do  that  which  will  protect  the 
rights  belonging  to  him  that  are  affected  by 
the  bill.  After  an  appearance,  some  plea  or 
answer  to  the  bill  is  required  from  the  party 
who  appears  if  he  would  prevent  the  bill 
from  being  taken  for  confessed  as  to  him. 
A  demurrer  to  the  bill  is  not  sufficient  for 
the  purpose  because  it  does  not  controvert 
the  facts.  Steenrod  v.  Railroad  Co.,  supra. 
Nor  can  one  rely  upon  a  mere  suggestion  to 
the  court  that  his  rights  are  In  litigation  in 
another  suit,  as  the  appellants  seek  to  do. 
He  must  plead  the  pendency  of  the  other  suit 
in  such  a  way  as  to  show  that  it  is  a  bar  to 
the  suit  in  which  the  plea  is  filed  or  has 
priority  of  jurisdiction  over  that  suit  He 
must  recognize  that  his  rights  are  also  in- 
volved in  the  suit  in  which  he  appears  and 
must  take  proper  steps  to  protect  those 
rights  in  that  cause,  otherwise  he  cannot 
complain  if  there  is  an  adjudication  against 
him.  So,  it  has  been  held  that  if  a  defend- 
ant appears  and  files  an  answer  which  he 
subsequently  withdraws  and  the  cause  is 
then  heard  on  the  bill,  the  decree  rendered 
is  one  by  confession.  Bock  v.  Bock,  24  W. 
Va.  586.    There  must  be  direct  defense  to  a 
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bill  by  pleadings  or  other  steps  fitting  its 
character  if  a  defendant  who  Is  summoned, 
or  who  enters  an  appearance  recognizing  the 
jurisdiction  of  the  court,  would  not  have  de- 
cree pro  canfesso  against  liim.  Watson  v. 
Wigginton,  supra. 

The  decree  from  which  the  appeals  have 
been  taken  was  entered  upon  a  bill  confessed 
as  to  the  appellants.  No  motion  to  correct 
the  alleged  errors- in  the  decree  has  been 
.made  by  appellants  in  the  court  below  and 
there  overruled.  Therefore,  we  must  dismiss 
both  appeals  as  improvldently  awarded.  The 
errors  assigned  cannot  be  noticed.  The  ap- 
pellants made  no  defense  to  the  suit  below. 
Surely  they  cannot  make  defense  here  for 
the  first  time. 


(67  W.  Va.  309) 

JACKSON  et  al.  v.  DULANEY  et  al. 

<Sapreme  Court  of  Appeals  of  West  Virginia. 

March  29,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Minks  and  Minerals  (§  55*)— Construc- 
tion ov  Deed—Reservation  of  Portion  of 
On.. 

The  legal  effect  of  a  provision  in  a  deed  ex- 
cepting and  reserving  out  of  and  from  the  grant 
at  all  times  thereafter  and  forever  unto  the 
grantor,  his  heirs  and  assigns,  one  tenth  of  all 
the  mineral  oil  that  may  be  obtained  by  the 
grantee,  his  heirs  and  assigns  from  the  land 
granted,  to  be  delivered  on  the  land  to  the  gran- 
tor, his  heirs  and  assigns,  his  or  their  agents, 
free  of  expense,  except  the  fumisliing  of  barrels 
or  other  means  of  transportation,  is  to  except 
and  reserve  in  such  grantor,  his  heirs  and  as- 
signs, to  be  delivered  as  stipulated,  a  royalty  of 
one  tenth  of  all  the  oil  produced,  possessing  the 
same  quality  of  estate  as  royalty  reserved  in 
an  ordinary  lease  for  oil  and  gas  purposes. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  g  53.*] 

2.  Mines  and  Minerals  (§  79^)— Oil  and 
Gas  Lease— Construction. 

If  the  owner  of  the  land  subject  to  such  an 
exception  and  reservation,  lease  the  same  for  oil 
and  gas  reserving  a  one  eighth  royalty,  without 
stipulating  how  the  one  tenth  of  all  the  oil  re- 
served in  such  prior  grant  is  to  be  discharged, 
his  lessee  will  be  entitled  to  deduct  the  same 
from  the  one  eighth  royalty  oil  reserved  in  the. 
lease.  Affirming  prior  decisions  involving  the 
same  proi)osition. 

[E3d.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  79.*] 

Appeal  from  Circuit  Court,  Wetzel  County. 

Suit  by  Francis  M.  Jackson  and  others 
against  Moses  R.  Dulaney  and  others.  De- 
cree for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

E.  Ii.  Robinson  and  Glenn  Snodgrass,  for 
appellants.  S.  Bruce  Hall,  T.  P.  Jacobs,  Lee 
&  Marlsey,  and  Chas.  Powell,  for  appellees. 

MILLER,  J.  Plaintiffs  seek  an  accounting 
for  themselves,  their  assigns  and  grantees  of 
cne-eightti  of  all  the  oil  produced  or  that  may 
be  produced  from  Q^^^/i^o  t^cres  of  land  In 
Wetzel  County. 


This  tract  is  a  part  of  a  larger  tract  of 
1125  acres,  conveyed  with  covenants  of  gen- 
eral warranty  to  Howard  Spencer  by  John 
S.  Morton  and  wife,  by  deed,  November  25, 
1864,  recorded  In  Wetzel  County,  October  14, 
1878. 

But  this  deed  contained  the  following  Im- 
portant provision:  "Excepting  and  reserving 
however  out  of  and  from  the  present  grant 
at  all  times  hereafter  forever  unto  the  said 
John  S.  Morton,  his  heirs  and  assigns,  one 
tenth  part  of  all  the  mineral  oil  that  may  be 
obtained  by  the  saljl  Howard  Spencer,  his 
heirs  and  assigns,  from  the  said  hereby  grant- 
ed tract  of  land,  the  said  tenth  part  of  all 
the  mineral  oil  to  be  delivered  on  the  said 
tract  of  land  to  the  said  John  S.  Morton,  his 
heirs  and  assigns,  or  his  or  their  agents,  free 
of  expense  to  the  said  John  S.  Morton,  his 
heirs  or  assigns,  the  cost  of  furnishing  bar- 
rels or  other  means  for  transporting  the  same 
from  said  land  shall  be  at  the  said  expense  of 
the  said  John  S.  Morton,  his  heirs  and  as- 
signs.*' 

By  deed  of  May  8,  1882,  Howard  Spencer, 
disregarding  said  exception  and  reservation, 
conveyed,  with  general  warranty,  one  hun- 
dred and  one  acres  of  said  larger  tract.  In- 
cluding said  6520/ieo  acres,  to  "Westley"  Du- 
laney; and  the  latter  by  deed,  Septeml)er  22, 
1893,  conveyed  said  652o/iq^j  acres  In  like 
manner  and  with  like  covenants,  to  said  Cath- 
erine Jackson,  who  by  deed  of  the  same 
character,  December  29,  1898,  conveyed  It  to 
her  co-plaintiffs,  Stephen  W.  and  Francis  M. 
Jackson,  who,  with  their  wives,  by  deed, 
June  30,  1903,  united  in  a  deed  to  M.  R.  Du- 
laney, whereby  they  granted  and  conveyed  to 
ihlm  46  and  ^^^^/^^^t  acres  out  of  said 
652  0/igo  acre  tract,  but  reserving  "all  the  oil 
and  gas  coal  and  all  minerals*'  that  might  be 
underlying  the  same,  with  the  exception  of 
one  'hundredth  part  of  the  two  thirds  of  the 
one  sixteenth  of  the  royalty  oil  or  gas,  and 
also  reserving  the  right  to  lease  and  operate 
for  oil  and  gas  and  also  mining  rights  for  coal 
and  all  minerals  and  to  take  all  the^  rentals 
that  might  be  paid  for  oil  and  gas. 

By  lease  contract,  March  22,  1900,  the  said 
Catherine  Jackson  and  P.  M.  and  Stephen  W*. 
Jackson  leased  to  L.  G.  Robinson  and  W.  J. 
Criswell,  a  tract  of  125  acres,  covering  the 
said  6520/iQo  acres,  upon  the  usual  terms, 
reserving  the  usual  one  eighth  part  of  the 
oil  as  royalty  and  $300  per  year  for  each  gas 
well.  I 

Afterwards,  April  13,  1900,  said  Catherine 
Jackson,  and  Stephen  W.  and  F.  M.  Jackson, 
their  wives  joining  therein,  attempted  to  con- 
vey to  the  Linden  Oil  Company,  a  corpora- 
tion, defendant  herein,  fifteen  sixteenths  of 
all  the  oil  and  gas  underlying  three  tracts,  in- 
cluding said  65  and  «o/i8o  acre  tract,  together 
containing  145  acres,  with  the  right  of  entry 
and  to  drill  for  oil  and  gas,  but  subject  to  the 
lease  then  on  said  land. 


•For  othtt  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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The  Griswell  Oil  Company  acquired  title  tyy 
assignment  to  said  lease  of  March  22, 1900,  and 
entered  thereunder  and  obtained  oil  In  paying 
quantities  on  the  said  6520/1  eo  acres. 

The  South  Penn  Oil  Ck)mpany,  defendant, 
by  deed  from  Walte  H.  CJonaway  and  wife, 
June  11,  1901,  acquired  right  and  title  to  the 
oil  and  gas  reserved  in  the  deed  from  said 
Morton  and  wife  to  Howard  Spencer,  Con- 
away  having  purchased  the  same  from  said 
Morton  by  deed,  March  8,  1901.  The  latter 
deed  was  recorded  March  12, 1901,  the  former 
January  12,  1903,  prior  to  the  discovery  of 
oil  on  the  said  6520/1^^  acres,  by  the  Cris- 
well  Oil  Company.  The  latter  company  had 
actual  and  constructive  notice  of  the  rights 
claimed  by  the  South  Penn  Oil  Company  un- 
der said  deed,  before  drilling. 

The  decree  appealed  from  adjudged  that 
seven  eighths  of  the  oil,  ^  being  the  working 
interest,  theretofore  or  which  might  thereaft- 
er be  produced  from  said  65.20  acres  belong- 
ed to  the  Criswell  Oil  Company;  that  the 
South  Penn  Oil  Company,  was  entitled  to 
one  tenth  of  all  the  oil  theretofore  or  that 
might  thereafter  be  produced,  being  a  part  of 
the  royalty  oil,  excepted  and  reserved,  and 
owned  by  it,  under  the  Morton  exception  and 
reservation,  and  which  should  be  delivered 
to  the  pipe  line  to  its  credit  free  of  all  cost; 
and  that  the  Linden  Oil  Company  was  en- 
titled to  one  fortieth  of  all  of  said  oil,  being 
the  balance  of  the  royalty  oil,  to  be  likewise 
delivered  to  the  pipe  line  to  Its  credit  free 
of  all  cost. 

The  plaintiffs  and  appellants  complain  that 
whereas  at  the  time  of  their  lease  to  Robin- 
son and  Criswell,  under  which  the  Criswell 
OH  Company  entered  and  produced  oil  from 
the  652 0/1 80  acres,  they  owned  at  least  nine 
tenths  of  all  the  oil  in  and  under  said  tract 
with  right  to  operate,  lease  or  sell  the  same, 
and  reserved,  as  the  only  consideration  for 
said  lease,  one  eighth  of  all  the  oil  produced, 
the  effect  of  the  decree  is  to  deprive  them  of 
the  entire  and  only  consideration,  therefor, 
to-wit,  the  one  eighth  royalty  reserved,  except 
only  the  one  fortieth  decreed  in  favor  of  their 
grantee,  the  Linden  Oil  Company,  and  ren- 
ders them  liable,  perhaps,  to  the  latter  com- 
pany for  the  residue  of  the  one  sixteenth  con- 
veyed by  their  deed  to  that  company  of  April 
13,  1900. 

If  the  decree  below  has  properly  construed 
and  given  legal  effect  to  the  deeds,  grants, 
exceptions,  reservations  and  leases  Involved, 
and  decreed  the  oil  to  those  legally  entitled 
thereto,  the  appellants  have  by  their  deeds 
and  contract  simply  undertaken  to  convey 
more  oil  than  they  owned,  and  by  their  own 
voluntary  acts  incurred  all  consequent  lia- 
bilities, whatever  they  may  be. 

The  briefs  and  arguments  of  the  learned 
counsel  are  mainly  devoted  to  a  discussion  of 
the  construction  that  should  be  given  the  ex- 
ception and  reservation  in  the  Morton  deed. 
Counsel  for  Criswell  Oil  Company,  asks: 
Does  the  language  create:    (1)    an  exception 


of  the  oil  in  place,  retaining  In  Morton  or  hls^ 
assignee  ownership  of  the  oil  in  place,  real 
estate;  or  (2)  a  lien  or  incumbrance  in  hls- 
or  their  favor  to  secure  delivery  of  some  por- 
tion of  the  oil  which  may  be  produced,  and 
if  so,  is  the  lien  upon  the  land,  or  upon  the 
oil  which  may  be  obtained;  or  (3)  a  cove- 
nant or  condition  running  wilii  the  land;  or 
(4)  a  rent;  or  (5)  merely  a  personal  contract; 
or  (6),  nothing?  He  then  proceeds  to  answer 
these  several  inquiries,  with  reference  to  the 
character  and  qualities  of  the  several  estates 
and  interests  supposed,  and  by  process  of 
elimination  concludes,  that  at  the  most  the 
exception  or  reservation  amounts  to  a  mere 
personal  contract  or  duty  of  Spencer,  or  if 
upon  his  assigns,  including  the  Criswell  Oil 
Company,  it  would  still  be  a  personal  duty, 
remediable  only  by  action  at  law;  but  that 
as  the  last  mentioned  duty  could  only  affect 
Spencer's  assigns  in  case  it  were  a  covenant 
running  with  the  land,, and,  as  it  is  claimed, 
it  has  no  such  quality,  the  personal  duty  is 
not  imposed  upon  it,  and  as  to  It  the  provlsiou 
in  the  deed  of  Morton  Is  nothing. 

The  argument  for  South  Penn  Oil  Com- 
pany Is  based  on  the  legal  distinction  be- 
tween an  exception  and  a  reservation  in  a 
deed.  Citing  the  authorities,  and  consider- 
ing the  nature  of  the  provision  and  its  posi- 
tion In  the  premises  of  the  deed,  it  is  contend- 
ed that  it  amounts  to  an  exception,  and  a 
retention  by  Morton  of  one  tenth  of  the  oil  in 
fee,  in  place. 

In  view  of  our  recent  decisions  we  deem  it 
unnecessary  to  enter  upon  a  re-consideration 
of  the  questions  presented.  The  decree  ap- 
pealed from  is  in  entire  accord  with  the 
rules  and  principles  enunciated  in  Knotts  y. 
McGregor,  47  W.  Va.  566,  35  &  E.  899;  Pres- 
ton V.  White,  57  W.  Va.  278,  50  S.  E.  23G; 
Headley  v.  Hoopengarner,  60  W.  Va.  626,  55 
S.  B.  744,  and  Kilcoyne  v.  Southern  Oil  Com- 
pany, 61  W.  Va.  538»  56  S.  E.  888.  In  Pres- 
ton  V.  White,  at  page  283  of  57  W.  Va..  at 
page  238  of  50  S.  E.,  it  is  said:  "It  makes  no 
difference  whether  the  word  used  is  'except* 
,or  ^reserve,*  the  Intent  being  the  matter  to 
be  considered.  Nowadays  we  construe  deeds 
as  well  as  wills  by  the  four  corners  and  get 
at  the  intention,  no  matter  that  the  word  may 
not  be  entirely  apt"  The  Hoopengarner  and 
Kilcoyne  Cases  are  directly  in  point  Tlie 
fact  that  those  cases  Involved  grants  and 
not  exceptions  or  reservations  of  the  oil,  cuts 
no  figure.  The  rule  is  the  same  in  either  case. 
In  the  Hoopengarner  Case  it  Is  true  the  par- 
ties by  the  signing  of  division  orders  for 'the 
oil  gave  construction  to  the  contract,  estop- 
ping them,  but  the  opinion  is  not  put  on  that 
ground,  for  it  is  said,  at  page  636  of  60  W. 
Va.,  at  page  748  of  55  S.  E.,  that  the  prior 
conveyances  by  the  ancestor  "should  be  con- 
strued to  be  one  half  of  the  prevailing  one- 
eighth  royalty." 

Moreover,  the  same  provision  of  the  Mor- 
ton deed  was  construed  in  Morris  v.  Smith 
and  others,  opinion  by  Judge  Brannon,  dedd- 
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ed  February  5,  1907,  the  yery  day  the  Kll- 
eoyne  Case  was  submitted  for  decision.  The 
latter  case  was  decided  March  12,  1907.  A 
rehearing  was  allowed  in  Morris  v.  Smith, 
it  appears,  April  26,  1907,  but  the  case  was 
afterwards  settled  and  compromised  out  of 
court,  and  dismissed  here,  so  that  the  opin- 
ion filed  on  the  original  hearing  never  went 
down  as  the  final  decision  of  the  court.  We 
learn  from  a  memorandum  made  at  the  time 
of  granting  the  rehearing  that  the  court  then 
entertained  some  doubt  whether,  as  decided, 
the  South  Penn  Oil  Company,  assignee,  and 
then  in  possession  and  operating  under  the 
lease  from  Dulaney,  having  bought  In  the 
outstanding  Interest,  was  entitled  to  deduct 
out  of  the  royalty  of  one  eighth  the  one  tenth 
reserved  in  the  Morton  deed,  or  should  be  re- 
imbursed simply  the  cost  of  getting  in  that 
outstanding  interest. 

In  this  case  the  South  Penn  Oil  Company 
is  not  lessee.  It  is  simply  here  claiming  its 
right  to  the  oil  according  to  the  provisions  of 
the  Morton  deed,  from  another  who  is  lessee, 
and  its  position  is  not  different  from  the 
owner  of  the  one  sixteenth,  or  the  one  half 
of  the  oil  conveyed  in  the  Kilcoyne  and  Head- 
ley  Cases. 

That  part  of  the  opinion  in  Morris  v.  Smith 
particularly  relied  on  is:  "It  cannot  be  con- 
troverted that  the  reservation  clause  in  Mor- 
ton's deed  to  Spencer  has  effect  to  reserve  to 
Morton  a  right  to  have,  upon  the  develop- 
ment of  oil,  a  one  tenth  share  of  it.  It  re- 
served a  fee.  Its  language  does  not  seem  to 
reserve  a  distinct  undivided  interest  or  share 
in  the  very  oil  in  place,  but  a  tenth  of  the 
oil  when  produced  and  brought  to  the  sur- 
face, since  it,  the  deed,  conveys  the  land  and 
all  oil  in  it,  contemplating  that  Spencer 
would  develop  the  oil,  and  out  of  the  total 
production  deliver  and  render  unto  Morton 
one  tenth,  free  of  expense  to  him,  Morton 
furnishing  barrels  for  it.^  In  other  words  it 
reserved  a  royalty.  Probably  it  reserved  oil 
in  place.  Spencer  and  his  alienees  were 
bound  to  render  that  royalty  or  fraction  of 
total  production  of  oil  as  produced.  It  Im- 
poses on  them  a  burden  binding  on  them  and 
any  one  into  whose  hands  the  land  should 
afterwards  go.  But  if  we  say,  under  Pres- 
ton V.  White,  57  W.  Va.  278,  50  S.  B.  236, 
that  it  reserved  the  very  oil  Itself,  yet  it 
did  not  confer  upon  Morton  right  to  develop 
it  himself,  but  a  right  to  a  share  when  de- 
veloped by  Spencer,  a  royalty.  It^seems  im- 
material whether  it  reserved  oil  in  place  or 
mere  naked  royalty.  But  I  have  no  doubt 
it  reserves  oil,  the  right  to  demand  oil  in 
kind." 

It  may  or  may  not  have  been  technically 
correct  to  say,  as  was  said  in  this  opinion, 
that  the  provision  of  the  deed  "reserved  a 
fee,"  or  that  "it  probably  reserved  oil  in 
place."  We  do  think,  however,  that  the  pro- 
yision  perfectly  describes  a  royalty  in  the  oil, 


and  that  it  was  strictly  correct  to  say,  as 
was  distinctly  said,  and  as  it  was  intended 
to  hold,  that  it  reserved  a  royalty  in  the  oil, 
possessing  the  same  quality  of  estate  as  roy- 
alty reserved  in  the  usual  oil  lease. 

This  construction  is  supported  by  our  pre- 
vious decisions  referred  to,  and  without  over- 
throwing them,  we  can  see  no  escape  from 
the  conclusions  reached  in  the  construction 
of  the  deed  intended  in  Morris  v.  Smith. 

Another  question  presented  is  that  Morton 
and  his  assignees,  the  South  Penn  Oil  Com- 
pany, have  lost  their  rights  to  the  complain- 
ants and  their  assignees  by  adverse  posses- 
sion, non  entry  and  non  payment  of  taxes. 
This  question  we  think  also  foreclosed  by  the 
decisions  in  State  v.  Low,  46  W.  Va.  451,  33 
S.  E.  271;  Peterson  v.  Hall',  67  W.  Va.  535, 
50  S.  E.  603;  Wallace  v.  Elm  Grove  Coal  Co., 
58  W.  Va.  449,  52  S.  B.  485;  Higgins  v.  Goal 
Co.,  63  W.  Va.  229.  59  S.  El  10G4;  Preston 
V.  White,  supra;  Toothman  v.  Courtney,  62 
W.  Va.  167,  58  S.  B.  915,  and  lastly  in  Kiser 
V.  McLean  (decided  March  22,  1910,  and  not 
yet  reported)  67  S.  E  725.  Points  three,  four 
and  five  of  the  syllabus  of  the  last  case  are 
as  follows:  "3.  Mere  possession  of  the  sur- 
face of  land  as  to  which  the  title  to  the  oil 
and  gas  in  place  thereunder  has  been  severed 
Is  not  possession  of  that  oil  and  gas.  4.  Oil 
and  gas  severed  in  title  from  that  of  the  land 
under  which  they  lie  are  not  in  the  posses- 
sion of  the  owner  of  the  surface,  unless  he 
takes  actual  physical  possession  of  them,  as 
by  driiling  wells  into  the  same.  5.  On  a 
claim  of  forfeiture  for  non-entry  of  oil  and 
gas  which  have  been  severed  in  title  from 
that  of  the  land  under  which  they  lie,  it  will 
be  presumed  that  the  land  was  assessed  and 
taxed  as  a  whole  at  the  time  of  the  severance, 
that  it  has  since  been  carried  on  the  land 
books  in  the  same  manner,  and  that  the  tax- 
es have  been  paid  on  the  land  as  a  whole, 
when  the  contrary  does  not  appear." 

Seeing  no  error  therein  we  affirm  the  de- 
cree below. 

(134  Ga.  263) 
MERRITT  V.  STATE. 
(Supreme  CJourt  of  Georgia.    March  19,  1910.) 

(8yllabu$  by  the  Court.) 

Obiminal  Law   (§  918*)  —  New   Trial  — 

Gbounds. 

The  evidence,  though  conflicting,  was  suffi- 
cient to  support  the  verdict.  Certain  grounds 
of  the  motion  for  new  trial,  one  complaining 
of  a  ruling  by  the  judpe  allowing  a  witness  to 
testify  who  had  remained  in  court  and  heard 
some  of  the  other  witnesses  testify  after  the 
rale  had  been  invoked  for  the  sequestration  of 
witnesses,  and  the  others  complaining  of  the 
charge  to  the  jury,  were  not  of  such  character 
as  to  require  the  grant  of  a  new  trial. 

[E3d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2180 ;   Dec.  Dig.  §  918.^] 

Error  from  Superior  Court,  Pulton  Coun- 
ty;   L.  S.  Roan,  Judge. 


•For  other  cases  see  same  topio  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Rodgen  Merrltt  yas  convloted  of  crime, 
and  bringB  error.     Affirmed. 

Oarl  N.  Guess,  for  plaintUf  In  error.  0, 
D.  HUl,  Sol.  Gen.,  D.  K.  Johnston,  and  Jno. 
CX  Hart,  Atty.  Gen.,  for  the  State. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent on  account  of  sickness. 


(134  Oa.  287) 

HOLT  ▼.  RICHARDSON. 
(Supreme  Court  of  Georgia.     March  19,  1910.) 

(SyllahuM  hy  the  Court.) 
Taa  (J  9*)  —  Days  —  Computation— Dispob- 

SESSOBY  WARRANT— BVKTION  OF  TENANT. 

When  a  time  is  to  be  computed  after  a  cer- 
tain date,  it  is  meant  that  such  day  should  be 
excluded  in  the  computation.  Accordingly, 
where  the  defendant,  in  a  dispossessory  warrant 
issued  under  Civ.  Code  1895,  §  4821,  is  given 
notice  by  the  officer  on  November  7th  (which 
falls  on  Thursday)  that  "after  the  expiration  of 
three  days  (not  counting  Sunda:^8  or  public 
holidays)"  the  officer  will  evict  him  unless  he 
files  the  statutory  counteraffidavit,  the  defendant 
has  three  lay  or  working  days,  viz.,  the  8th,  9th, 
and  11th  of  November,  within  which  to  file  his 
defense,  and  the  officer  cannot  legally  evict  him 
before  November  12th. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent. 
Dig.  g  11 ;    Dec.  Dig.  §  9.*] 

Error  from  Superior  Court,  Gwinnett 
County;   D.  W.  Meadow,  Judge. 

Action  by  J.  H.  Richardson  against  £2.  A. 
Holt  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    AfiHrmed. 

J.  A.  PeiTy,  for  plaintiff  In  error.  N.  L. 
Hutchlns,  Jr.,  for  defendant  In  error. 

EVANS,  P.  J.  The  suit  Is  in  trespass 
against  an  ofi9cer  for  an  alleged  illegal  evic- 
tion of  the  defendant  under  a  dispossessory 
warrant  issued  under  Civ.  Code,  S  4821.  The 
parties  concede  that  the  only  question  in  the 
case  Is  that  shown  by  the  syllabus;  and  the 
ruling  there  made  Is  fully  supported  by  the 
authorities.  KnoxvlUe  City  Mills  Go.  v.  Lo- 
vlnger,  83  Ga.  .563,  10  S.  B.  230;  Rusk  v.  Hill, 
117  Ga.  722,  45  S.  E.  42. 

Judgment  aflSrmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 


OM  Ga.  221) 

BALDWIN  T.  SHIBJLDS. 
(Snpreme  Court  of  Georgia.    Mardi  18,  1910.) 

(8yllabu9  hy  the  Court,) 

Mbchanics'  Liens  (§  249*)— Materialmah's 
Lien— Pbtition— StJFFiciENCT.  , 

There  can  be  no  valid  judgment  of  foreclo- 
sure of  a  materialman's  lien  for  material  fur- 
nished to  a  contractor  upon  the  real  estate  im- 
proved with  such  material.  In  the  absence  of  a 
valid  judgment  in  favor  of  the  materialman 
against  the  contractor  for  the  price  of  such 
material.    In  a  suit  for  the  foreclosure  of  such 


a  lien,  where  no  personal  judgment  Is  sought, 
and  the  petition  fails  to  allege  that  the  plain- 
tiff has  a  judgment  against  the  contractor,  and 
where  the  contractor  is  not  a  party  to  the  fore- 
closure suit,  it  is  erroneous  to  refuse  to  dismiss 
the  petition  on  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §§  433-437 ;  Dec.  Dig:  f  249.*] 

Eirror  from  Superior  Court,  Terrell  Coun- 
ty; W.  C.  Worrlll,  Judge. 

Action  by  J.  A.  Shields  against  W.  A.  Bald- 
win, as  guardian.  Judgment  for  plaintiff. 
Defendant  brings  error.    Reversed 

H.  A.  Wilkinson,  for  plaintiff  in  error.  M. 
C.  Edwards  and  Jas.  G.  Parks,  for  defend- 
ant in  error. 

ATKINSON,  J.  The  suit,  as  amended,  was 
for  the  foreclosure  of  an  alleged  material- 
man's lien,  to  collect  the  price  of  certain  ma- 
terial furnished  to  a  contractor  for  the  im- 
provement of  real  estate.  As  amended,  the 
petition  did  not  seek  to  recoyer  a  personal 
Judgment  against  either  the  contractor  or 
the  owner  of  the  land.  The  contractor  was 
not  a  party  to  the  suit;  nor  was  It  alleged 
that  the  plaintiff  had  procured  a  judgment 
against  the  contractor.  It  was  essential  to 
the  plaintiff's  cause  of  action  that  he  should 
have  previously  obtained  a  valid  Judgment 
against  the  contractor,  or  that  he  be  proceed- 
ed against  in  the  foreclosure  suit  concurrent- 
ly with  the  owner  of  the  land.  Mauck  v. 
Rosser,  126  Ga.  208,  66  S.  B.  32.  See,  also, 
Pike  Brothers  Lumber  Co.  v.  Mitchell,  132 
Ga.  676,  64  S.  E.  99a  As  the  petition  omitted 
allegations  as  to  these  essential  matters  it 
failed  to  set  forth  facts  which  entitled  the 
plaintiff  to  a  Judgment  of  foreclosure,  which 
was  the  only  relief  sought  It  was,  therefore, 
subject  to  general  demurrer,  and  the  court  err- 
ed in  refusing  to  dismiss  the  petition.  In 
the  brief  of  counsel  for  the  defendant  in 
error  it  was  conceded  that  the  contractor  was 
a  necessary  party,  but  it  was  insisted  that 
the  point  was  not  raised  in  the  court  below. 
There  were  several  grounds  of  demurrer, 
some  of  them  being  subdivided  into  state- 
ments of  various  specific  reasons  why  the  pe- 
tition showed  on  Its  face  that  the  plaintiff  was 
not  entitled  to  recover;  but  there  was  also  a 
demurrer  which  in  substance,  complained 
generally  that  the  petition  should  be  dismiss- 
ed because  it  failed  to  set  forth  a  cause  of 
action  against  the  defendant.  There  was  no 
attempt  to  set  forth  any  cause  of  action  other 
than  one  fdr  a  statutory  foreclosure  of  a  ma- 
terialman's lien;  and  as  the  allegations  were 
Insuffiiclent  to  state  a  cause  of  action  of  that 
character,  it  was  open  to  the  general  demur- 
rer, and  the  question  upon  which  the  reversal 
is  had  could  not  be  disregarded  by  the  trial 
court  on  the  ground  that  it  was  not  raised. 

Judgment  reversed.  All  the  Justices  con- 
cur,  except  FISH,  C.  J.,  absent  on  account  of 
sickness. 


•For  oth«r  cases  see  same  topic  and  section  NUMBER  (n  Dec.  &  Am.  Digs.  1007  to  date,  ft  Reporter  Indexc 
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a84  Oa.  217) 

WESTERN  &  A.  R,  CO.  v.  KINNAMON. 
(Supreme  Court  of  Georgia.     March  8,  1910.) 

(SyllabM  ly  the  Court.) 

1.  TbIAL    (§   252^)  —  INSTBUGTIONS— EiVIDENCE 

TO  Sustain. 

The  court  charged  the  jury  as  follows:  "If 
the  jury  should  find  from  the  evidence  that  the 
defendant  duly  issued  and  promulgated  a  rule 
requiring  firemen  upon  an  engine  to  call  atten- 
tion of  the  engineer  that  he  was  about  to  vio- 
late an  order  for  the  running  of  his  engine,  yet 
if  it  should  further  appear  from  the  evidence 
that  the  principal  duty  of  the  fireman  [wasj 
to  maintain  fires  and  keep  up  steam  on  his  en- 
gine, and  that  while  necessarily  and  actually  en- 
gaged in  the  performance  of  the  latter  duty  he 
as  a  consequence  thereof  momentarily  became 
oblivious  and  forgetful  of  the  former  duty,  and 
for  that  reason,  and  not  from  carelessness,  fail- 
ed to  inform  the  engineer  that  he  was  about 
to  violate  such  order,  his  mere  failure  to  per- 
form such  duty  and  so  inform  the  engineer 
would  not  necessarily  preclude  a  recovery,  even 
though  the  fireman  should  have  been  injured  in 
consequence  of  the  failure  of  the  engineer  to 
observe  such  orders."  Held,  that  there  was  no 
evidence  to  authorize  the  charge  in  regard  to 
the  fireman,  while  in  the  performance  of  his 
principal  doty  of  keeping  up  steam,  and,  in 
consequence  thereof,  being  momentarily  oblivi- 
ous and  forgetful  of  the  other  duty  referred  to 
in  the  charge. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  |§  602,  603 ;   Dec.  Dig.  §  252.*] 

2.  TBIAL    (§   252*)  —  IN8TBITCTI0N&— EviDENOir 

TO  Sustain. 

Onie  court  further  charged  as  follows:  "If 
the  jury  should  find  from  the  evidence  that  it 
was  the  duty  of  the  deceased,  Elinnamon,  to  read 
or  have  read  the  orders  for  the  running  of  the 
train  and  to  assist  the  engineer  in  obeying  them, 
by  calling  his  attention  thereto  or  otherwise,  and 
you  find  that  he  failed  to  perform  his  duty  in 
this  regard,  and  thereby  contributed  to  the  col- 
lision in  which  he  was  killed,  then  the  plaintiff 
cannot  recover,  unless  you  find  that  at  the  time 
of  the  injury  he  was  rendered  oblivious  or  othei^ 
wise  incapable  of  exercising  his  information  as 
to  the  orders,  or  as  to  the  engineer's  failure  to 
observe  the  orders,  on  account  of  the  engross- 
ing diaracter  of  the  work  in  hand  or  other  ex- 
cusing circumstances,  brought  about  by  proper 
attention  to  duty  and  not  by  his  own  careless- 
iiess."  Held,  that  there  was  no  evidence  to 
ftuthoriase  that  portion  of  the  charge  wherein 
the  court  referred  to  the  fireman's  being  "ren- 
dered oblivious  or  otherwise  incapable  of  ex- 
ercising his  information"  as  to  the  orders,  or  as 
to  the  "engineer's  failure  to  observe  the  orders 
on  account  of  the  engrossing  character  of  the 
work  in  hand  or  other  excusfng  circumstances, 
brought  about  by  proper  attention  to  duty." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  602,  603;    Dec.  Dig.  §  252.*] 

3.  Tbial  (§  252*)  —  Inapplicable  Instbuc- 
tions. 

As  it  has  been  held  that  the  charges  stated 
in  the  preceding  headnotes  were  not  applicable 
to  the  case  made  by  the  evidence,  it  is  unnec- 
essary to  determine  whether  or  not  they  state 
correct  rules  of  law  when  abstractly  considered. 
[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  %  506;    Dec.  Dig.  $  252.*] 

4.  Otheb  Gbounds  fob  New  Tbial  Not  Con- 

8IDEBED. 

There  were  other  grounds  contained  in  the 
motion  for  new  trial ;  but  some  of  them  were 
not  referred  to  in  the  brief  of  counsel  for  plain- 
tiff in  error,  and  others  are  not  such  as  relate 


to  matters  likely  to  occur  on  another  trial,  or 
as  to  require  special  attention. 
Beck,  J.,  dissenting. 

Error  from  Superior  Court,  Catoosa  Coun- 
ty;   A.  W.  Flte,  Judge. 

Action  t)y  Jennie  Kinnamon  against  the 
Western  &  Atlantic  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

Tye,  Peeples,  Bryan  &  Jordan  and  R.  J.  & 
J.  McCamy,  for  plaintiff  In  error.  Atkinson 
&  Born,  for  defendant  In  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C,  J. 
absent  on  account  of  sickness,  ATKI'NSON, 
J.,  disqualified,  and 

BECK,  J.  (dissenting).  Being  of  the  opin- 
ion that  the  charge  complained  of  was  author- 
ized by  the  evidence,  and  that  It  was  adapted 
to  that  portion  of  the  evidence  to  which  It 
relates,  I  dissen4:  from  the  opinion  of  the  ma- 
jority of  the  court 


(134  Ga.  273) 
GRAY    V.    GUTHRIE. 

(Supreme  0)urt  of  Georgia.     March  19,  1910.) 

(Syllabus  hy  the  Court,) 

1.  Inteblocutoby  Injunction. 

Independently   of   the   timber  cutter's   act  . 
(Civ.  Code,  %  4927),  the  plaintiff  made  out  such 
a  case  at  the  interlocutory  hearing  as  author- 
ized the  grant  of  a  temporary  injunction.    Loud- 
ermilk  v.  Marton,  130  Ga.  525,  61  S.  E.  122. 

2.  Injunction  (8  148*)— Tbespass  to  Realty 
—Indemnity. 

Where  an  equitable  petition  is  filed  for  the 
purpose  of  enjoining  the  cutting  of  timber,  and 
on  the  interlocutory  hearing  it  appears  that  the 
plaintiff  has  title  to  the  timber,  and  the  defend- 
ant exhibits  no  claim  of  title,  and  it  is  shown 
that  the  trespass  is  destructive  in  character, 
and  If  permitted  to  be  continued  the  value  of 
the  plamtiff's  adjacent  land  will  be  impaired 
to  such  an  extent  that  it  will  be  less  market- 
able, the  court  does  not  abuse  its  discretion  in 
granting  an  interlocutory  injunction  without 
requiring  an  indenmifying  bond  of  the  plain- 
tiff. Wethington  v.  Baxter,  124  Ga.  1024,  53 
S.  B.  505. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  %  323 ;   Dec  Dig.  §  148.*], 

Error  from  Superior  CJourt,  Coffee  County ; 
T.  A.  Parker,  Judge. 

Action  between  B.  B.  Gray  and  S.  F.  Guth- 
rie. From  the  Judgment,  Gray  brings  error. 
Affirmed. 

Lankford  &  Dickerson,  for  plaintiff  in  er- 
ror. J.  P.  Knight  and  W.  G.  Harrison,  for 
defendant  in  error. 


EVANS,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur, ,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


•For  other  cases  «ee  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  19a7  to  date,  ft  Reporter  Indexe* 
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(134  Ga.  222) 

HUDSON  T.  PRESTON,  Recorder. 
(Supreme  Court  of  Georgia.    March  18»  1910.) 

(Syllabus  hy  the  Court.) 

Pbohibition  (§  3*)— When  Lib&— Adequate 
Remedt  at  Law. 

The  writ  of  prohibition  is  never  granted 
where  there  is  any  other  legal  remedy;  and 
here  the  applicant  for  the  writ  had  a  complete 
remedy  for  making  defense  before  the  recorder 
of  the  city  of  Atlanta,  against  whom  the  writ 
was  sought,  and  by  way  of  certiorari  in  case 
of  an  erroneous  adverse  decision. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  §§  4-19 ;   Dec.  Dig.  §  3.*] 

Error  from  Sui)erior  Court,  Fulton  Coun- 
ty;  Qeo.  L.  BeU,  Judge. 

Application  of  Victoria  Hudson  for  writ 
of  prohibition  against  W.  H.  Preston.  Judg- 
ment for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

T.  J.  Ripley  and  W.  H.  Robertson,  for 
plaintiff  in  error.  J.  L.  Mayson  and  W.  D. 
Ellis,  Jr.,  for  defendant  in  error. 

BECK,  J.  Victoria  Hudson,  the  plaintiff  in 
error,  made  application  for  a  writ  of  prohibi- 
tion against  W.  H.  Preston,  recorder  pro  tem. 
of  the  city  of  Atlanta,  and  alleged  that  on 
Septem'ber  1,  1909,  she  had  been  tried  and 
convicted  of  the  offense  of  disorderly  conduct 
and  keeping  a  disorderly  house,  and  was  sen- 
tenced to  pay  a  fine  or  be  confined  for  30  days 
in  the  stockade,  and  was  orally  ordered  by 
the  court  to  move  her  place  of  residence  with- 
in three  days.  Two  days  afterwards  the  fine 
was  paid,  and  she  was  liberated.  On  Sep- 
tember 7,  1909,  she  was  arrested  and  confin- 
ed in  the  x>olice  station  on  the  charge  of  "fail- 
ing to  abide  the  sentence  of  the  court" ;  she 
having  returned  to  her  former  residence.  On 
September  8th  habeas  corpus  proceedings 
were  Instituted  against  the  chief  of  police  to 
secure  her  release  from  custody.  After  the 
defendant's  arrest  on  September  7th,  the  re- 
corder pro  tem.  changed  the  charge  on  the 
docket  and  entered  the  charge  of  "violating 
section  1836  of  the  City  Code  of  Atlanta, 
1899."  On  the  same  day  the  case  was  assign- 
ed for  trial,  and  the  recorder  pro  tem.  over- 
ruled petitioner's  application  for  a  continu- 
ance until  after  the  application  of  the  habeas 
corpus  case,  but  did  grant  a  postponement  of 
the  hearing  until  September  9th,  and,  after 
agreeing  to  continue  the  case,  permitted  one 
witness  to  give  testimony  against  petitioner, 
over  the  objection  of  the  latter.  She  alleged, 
further,  that  all  the  proceedings  on  this  trial 
were  illegal  and  void,  and  that  it  was  a  mere 
subterfuge  on  the  part  of  the  recorder  pro 
tem.  to  "defeat  the  habeas  corpus  writ"  It 
was  alleged  that  the  recorder  pro  tem.  was 
disqualified  on  the  ground  that  he  had  ex- 
pressed an  opinion  as  to  the  merits  of  the 
case,  that  he  had  already  tried  the  issue  and 
expressed  an  opinion  thereon,  and  the  peti- 
tioner, for  other  like  reasons,  could  not  get 


substantial  jusrtice  in  a  trial  before  the  re- 
corder pro  tem.  The  court  refused  the  writ 
of  prohibition,  and  that  ruling  is  brought  to 
this  court  for  review. 

The  writ  of  prohlibitlon  is  "the  counterpart 
of  mandamus,  to  arrest  Illegal  proceedings 
by  any  court  officer  where  no  other  legal  rem- 
edy or  relief  is  given;  and  the  granting  or 
refusal  thereof  is  governed  by  the  same  prin- 
ciples of  right,  necessity,  and  justice."  Civ. 
Code  1895,  g  4885.  Considering  the  terms  of 
the  Code  section  just  quoted,  it  is  manifest 
that  the  application  for  the  writ  was  with- 
out merit,  and  the  court  properly  refused  to 
grant  the  same.  The  city  autiioritles  had  Ju- 
risdiction of  the  subject-matter  dealt  with 
in  the  ordinance  for  the  violation  of  which 
the  applicant  had  been  arrested,  and  to  Im- 
pose penalties  for  a  violation  of  that  ordi- 
nance. See  Acts  1674,  pp.  119,  120,  §S  15,  16. 
And  it  is  not  contended  that  the  recorder  did 
not  have  jurisdiction  to  try  offenders  under 
these  ordinances,  nor  that  the  ordinances 
themselves  are  void  for  any  reason.  If  the 
recorder  was  about  to  proceed  with  the  trial 
of  the  petitioner  for  the  same  offense  as  that 
of  which  she  had  been  formerly  convicted, 
she  could  not  have  defended  upon  the  ground 
of  former  conviction,  and  could  have  sued  out 
a  writ  of  certiorari  to  any  adverse  ruling  on 
the  part  of  the  court  trying  her.  If  the  re- 
corder himself  was  disqualified  in  the  case 
for  any  reason,  that  point  could  also  have 
been  taken  on  the  trial,  and  certiorari  would 
have  afforded  a  remedy  for  any  erroneous 
ruling  upon  the  question  as  made. 

The  change  in  the  statement  of  the  charge 
against  the  "prisoner  on  the  recorder's  docket 
appears  to  have  been  made  so  that  the  charge 
might  be  in  technical  conformity  with  the 
terms  of  the  ordinance  alleged  to  have  been 
violated;  but  at  most  it  was  a  mere  irreg- 
ularity, and  afforded  no  basis  for  the  appli- 
cation for  writ  of  prohibition.  "See  Mayor, 
etc.,  of  Montezuma  v.  Minor,  70  Ga.  191,  and 
the  case  of  Turner  v.  Mayor,  etc,  of  Forsyth. 
78  6a.  683,  3  S.  B.  649. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account 
of  sickness. 


(134  Ga.  2S9) 
PEOPLE'S  NAT.  BANK  v.  DOSTEHl  et  al 

(Supreme  Court  of  Georgia.    March  19,  1910^) 

(Syllabus  by  ^he  Court.) 

1.  Judgment  (§  853*)— Dormanct. 

Under  the  ruling  announced  in  the  case  of 
Oliver  v.  James,  131  Ga.  182,  62  S.  B.  73,  thfi 
judgment  on  which  the  execution  was  based  wmb 
dormant^  and  there  was  no  error  in  refusing 
to  sustain  a  motion  to  reinstate  the  case  on  the 
ground  that  the  former  ruling  of  the  court  hold- 
ing the  judgment  to  be  dormant  was  improvi- 
dently  made. 

[EM.   Note. — For  other  cases,   see  Judgment, 
Cent.  Dig.  §  1565 ;   Dec.  Dig.  §  853.»] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date.  A  Reporter  ljidez< 
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2.  Judgment  (|  853*)— Dobmanct. 

The  ruling  above  announced  would  not  be 
affected,  even  if  it  v^ere  held  that  the  time 
duriuj?  which  the  enforcement  of  the  execution 
was  suspended  by  the  interposition  of  a  claim 
by  one  of  the  present  claimants,  when  it  waa 
pouffht  to  sell  the  same  property  under  an  ante- 
cedent ]ev3%  should  not  be  counted  ag^ainst  the 
judgment:  it  appearing  that,  if  the  time  during 
which  such  interruption  lasted  should  be  deduct- 
ed from  the  period  intervening  between  the 
date  of  the  execution  and  the  date  of  the  levy 
to  which  the  present  claim  was  interposed,  there 
woi>Id  still  be  sufficient  time*  to  bring  about 
the  dormancy  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
C^nt.  Dig.  S  1565 ;   Dec.  Dig.  S  853.*] 

Error  from  Superior  Court,  Smnter  Coun- 
ty;   Z.  A.  liittlejoliD,  Judge. 

Claim  case  between  the  People's  Nation- 
al Bank  against  C.  £1  Doster  and  others. 
Judgment  for  defendants,  and  plaintiff 
brings  error.     Affirmed. 

On  the  trial  of  a  claim  case,  the  plaintiff 
tendered  in  evidence  the  execution,  with 
certain  entries  tliereon.  Objection  was  in- 
terposed, on  the  ground  that  the  judgment 
on  which  tlie  execution  was  based  was  dor- 
mant The  objection  was  sustained,  and  the 
judge,  on  motion  of  cormsel  for  the  plaintiff, 
dismissed  the  levy.  Afterwards^  during  the 
same  term,  the  plaintiff  moved  the  court  to 
revoke  the  order  of  dismissal  and  to  rein- 
state the  case,  and  that  it  might  stand  for 
trial  at  the  next  term  of  the  court.  The 
ground  upon  which  the  motion  to  reinstate 
was  based  was  that  the  ruling  excluding 
the  execution  and  entries  thereon  from  evi- 
dence, on  the  ground  that  the  judgment  was 
dormant,  was  improvidently  made,  and  that 
the  levy  was  dismissed  on  account  of  the 
improvident  ruling  of  the  court  just  mention- 
ed. The  reason  set  up  as  showing  that  the 
ruling  was  improvident  was  that  the  execu- 
tion was  not  dormant,  because,  before  the 
expiration  of  seven  years  from  the  date  of 
the  execution,  the  plaintiff  had  made  public 
and  notorious  efforts  to  enforce  the  collec- 
tion of  the  execution  by  levy  and  sale  of  the 
property  involved  in  the  claim  case,  which 
efforts  were  stopped  and  resisted  by  the 
filing  of  a  claim  by  Mrs.  G.  W.  Doster,  which 
claim  was  for  several  years  pending  in  the 
court;  that  the  notorious  and  public  ef- 
forts on  the  part  of  the  plaintiff  to  enforce 
the  collection  of  the  execution  prevented  it 
from  becoming  dormant;  and  that  the  entry 
of  such  proceedings  on  the  execution  docket 
of  the  court  from  which  the  execution  Issued 
was  not  necessary  to  prevent  the  execution 
from  becoming  dormant  When  the  motion 
to  reinstate  was  presented  to  the  judge,  a 
rule  nisi  was  issued,  calling  upon  claimants 
to  show  cause  why  the  motion  should  not  be 
granted  and  the  case  reinstated.  This  rule 
was  issued  on  the  16th  of  December,  1907. 
Service  was  acknowledged  December  21, 1907, 
but  no  answer  was  ever  filed. 

There  was  evidence  to  the  effect  that  Mrs. 


G.  W.  Doster  resisted  the  levy  of  September 
26,  1902,  by  filing  a  claim,  and  that  this  levy 
was  dismissed  by  the  plaintiff  in  1903.  The 
other  evidence  tending  to  show  an  effort  to 
enforce  the  collection  of  the  execution  con- 
sisted only  of  the  several  entries  contained  on 
the  execution.  They  were  as  follows :  (a)  An 
entry  of  levy  on  243  acres  of  land,  more  or  less, 
dated  September  27,  1895,  signed,  "L.  B.  For- 
rest, Sheriff."  (b)  An  entry  of  levy  on  two 
mules,  dated  September  28,  1895,  signed,  '*W. 
S.  Roach,  Dept."  (As  to  this  entry  there  was 
a  penciled  memorandum  by  L.  B.  Forrest: 
*T)on*t  advertise  this  levy.")  (c)  An  entry  of 
levy  on  the  land  In  dispute,  dated  September 
26,  1902,  signed,  "E.  L.  BeU,  Sheriff."  (This 
entry  is  marked  dismissed  by  plaintiff's  at- 
torneys.) (d)  An  entry  reciting  the  payment 
of  costs,  dated  March  8,  1906,  signed,  "E.  L. 
Bell."  Also  an  entry  of  receipt  for  $6.10  costs 
to  November  7,  1905,  signed,  '*W.  P.  Calla- 
way, Deputy  Clerk  C.  C."  (e)  An  entry  of 
levy  as  follows:  "Georgia,  Sumter  County. 
I  have  this  day  levied  the  within  fi.  fa.  on 
39  acres  of  land,  more  or  less,  off  of  lot  of 
land  No.  288  in  the  southeast  corner  thereof; 
also  all  of  lot  of  land  No.  241  in  the  28th 
district,  containing  241  acres,  more  or  less. 
Levied  on  as  the  property  of  G.  W.  Doster  to 
satisfy  the  within  fi.  fa.  Property  pointed 
out  by  plaintiff's  attorneys.  4/4/06.  [Sign- 
ed] E.  L.  Bell,  Sheriff."  None  of  the  en- 
tries was  ever  entered  on  the  execution  dock- 
et. After  the  entry  last  above  recited  was 
made,  and  while  it  was  proceeding,  a  claim 
was  filed  by  C.  E.  Doster  et  al.,  and  it  was 
during  the  trial  of  that  claim  that  the  court 
made  the  ruling  which  the  plaintiff  claims 
rendered  it  unnecessary  for  him  to  dismiss 
his  levy.  The  execution  was  dated  Septem- 
ber 26,  1894,  based  on  a  judgment  rendered 
in  the  county  court  on  the  21st  day  of  Au- 
gust, 1894. 

The  record  does  not  contain  the  order  of 
the  judge  overruling  the  motion  to  reinstate ; 
but  the  bill  of  exceptions  recites  that  the 
"court  on  January  7,  1909,  passed  an  order 
denying  and  refusing  said  motion  to  rein- 
state said  levy,  holding  said  judgment  was 
dormant,  to  which  judgment  of  the  court  the 
plaintiff  then  and  there  excepted,  and  now 
excepts  and  assigns  said  ruling  and  judgment 
as  error.  Said  ruling  and  judgment  is  error, 
because  said  judgment  was  not  dormant,  but 
was  kept  alive  by  the  bona  fide  public  efforts 
of  the  plaintiff  to  enforce  the  collection  of 
said  execution."  The  foregoing  excerpt  from 
the  bill  of  exceptions  contains  the  only  as- 
signment of  error. 

W.  T.  Lane  and  Maynard  &  Hooper,  for 
plaintiff  in  error.  Blalock  &  Cobb,  for  de- 
fendants in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  aecount  of  sickness. 


*For  other  cases  se«  sams  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date.  &  Reoorter  Indexes 
67  S.E.^61 
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a34  Oa.  271) 

ROBBRTS  T.  ORE}SS. 
(Supreme  Gourt  of  Georgia.    March  19»  1910.) 

(SyUdbuM  ly  the  Court,) 

1.  Loos  AND  LOGQINO  (|  3*)— Tucbeb  Lbase 

—Construction. 

A  timber  lease  of  "all  and  singular  the 
timber  suitable  for  sawmill  purposes,  growing 
on"  described  lots  of  land,  containing  a  coye- 
nant  that  the  vendee  ''is  to  have  the  free  use  and 
enjoyment  of  the  timber  for  the  purposes  afore- 
said, growing  on  the  said  lots  of  land,  for  and 
during  the  term  of  ten  years"  from  the  date  of 
the  lease,  conveys  to  the  vendee  only  the  green 
timber  which  at  the  date  of  the  lease  is  suitable 
for  sawmill  purposes. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  %  3.*] 

2.  Logs  and  Logging  ($  8*)— Timbeb  Lease 
—Rights  of  Vendob— Injunction. 

It  was  error  to  enjoin  the  vendor,  at  the 
instance  of  the  vendee,  from  using  timber  which 
waa  dead  at  the  time  of  the  lease,  and.  which 
did  not  pass  thereunder. 

[EM.  Note.—For  other  cases,  see  Logs  and 
Logging,  Dec  Dig.  %  3.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  Morgan  V.  Gress  against  Ste- 
phen Roberts.  Judgment  for  plaintiflP.  De- 
fendant brln^  errors    Reversed. 

Hendricks  &  Christian,  for  plaintiff  in  er- 
ror. J.  P.  Knlf?ht;  and  W.  G.  Harrison,  for 
defendant  In  error. 


EVANS,  P.  J.  On  October  16,  1902,  Ste- 
phen Roberts  conveyed  to  Morgan  V.  Gress 
'*all  and  singular  the  timber  suitable  for 
sawmill  purposes  growing  on  the  following 
described  lots  of  land,  to  wit":  Then  fol- 
lows the  description  of  the  lots  of  land.  The 
deed,  or  timber  lease,  contained  this  stipula- 
tion: "And  It  is  expressly  understood  and 
agreed  by  and  between  the  parties  hereto 
that  the  said  party  of  the  second  part  is  to 
have  the  free  use  and  enjoyment  of  the  tim- 
ber for  the  purposes  aforesaid  growing  on 
the  said  lots  of  land  for  and  during  the  term 
of  ten  years  from  the  16th  of  October,  1902." 
On  September  27,  1909,  Gress  filed  his  peti- 
tion against  Roberts,  alleging  that  he  was 
cutting  Into  cross-ties  the  sawmill  timber 
embraced  in  his  conveyance  to  Gress,  and 
removing  the  ties  from  the  land,  and  pray- 
ing that  he  be  restrained  from  so  doing.  At 
the  interlocutory  hearing  the  defendant  show- 
ed cause  against  the  grant  of  the  Injunction, 
by  demurrer  and  by  answer.  In  his  answer 
the  defendant  disclaimed  cutting  any  timber 
conveyed  by  his  lease,  but  admitted  that  he 
was  cutting  into  cross-ties  the  dead  timber 
upon  the  land,  which  was  not  conveyed  by 
his  lease,  and  prayed  that  the  plaintiff  be 
restrained  from  in  any  wise  molesting  him 
in  the  proper  use  of  such  dead  timber.  Aft- 
er hearing  the  evidence  the  court  enjoined 


Rob«*t8  "from  cutting  eroBS-tles,  or  other- 
wise in  any  manner  interfering  with  the 
sawmill  timber  on  the  land  In  question,  un- 
til the  further  order  of  the  court;  and  in  the 
meantime  the  said  plaihtiff,  M.  V.  Gress,  is 
hereby  restrained  from  interfering  with  the 
cross-tie  timber  now  dead,  standing,  or  ly- 
ing upon  the  ground  upon  said  land  until 
the  further  order  of  the  court'*  Roberts  ex- 
cepts to  the  grant  of  the  injunction  as  against 
him. 

There  is  no  dispute  that  on  October  16, 
1902,  Stephen  Roberts  was  the  owner  in  fee 
of  certain  land  lots,  and  that  on  that  date  he 
conveyed  to  Morgan  Y.  Gress  all  the  timber 
suitable  for  sawmill  purposes  growing  there- 
on, with  a  covenant  that  Gress  was  to  have 
the  free  use  of  the  timber  (for  sawmill  pur- 
poses) growing  on  the  land  for  the  term  of 
10  years  from  the  date  of  the  lease.  The 
essential  point  of  difference  between  the  liti- 
gants is  the  construction  of  the  lease  and  the 
determination  of  what  character  of  timber 
was  thereby  conveyed.  The  timber  convey- 
ed by  the  lease  embraced  only  the  green  tim- 
ber which  was  at  the  date  of  the  lease  suit- 
able for  sawmill  purposes.  Dead  trees, 
whether  standing  or  felled,  did  not  pass  un- 
der the  terms  of  the  lease.  Handcock  v. 
Massee,  127  Ga.  698,  66  S.  E.  1021.  Growing 
trees  suitable  for  sawmill  purposes  at  the 
date  of  the  lease  passed  thereunder,  and 
there  was  no  reversion  to  the  vendor  of  any 
part  of  the  growing  trees  of  that  character 
which  afterwards  may  have  died.  The  evi- 
dence submitted  by  the  plaintiff  was  to  the 
effect  that  the  defendant  was  cutting  timber 
not  covered  by  the  lease.  The  statement  in 
the  plaintiff's  affidavit  that  the  defendant 
was  cutting  timber  not  covered  by  the  lease 
was  general,  and  no  witness  for  him  under- 
took to  specify  the  character  of  the  timber 
which  the  defendant  was  cutting  into  cross- 
ties.  The  defendant  submitted  evidence  to 
the  effect  that  he  was  cutting  into  cross-ties 
timber  which  was  dead  at  the  time  of  the 
execution  of  the  lease  and  which  did  not 
pass  thereunder.  There  was  no  evidence 
whatever  that  the  defendant  was  cutting  any 
green  timber,  or  that  the  dead  timb^  was 
green  and  growing  timber  at  the  date  of  the 
lease,  but  which  subsequently  thereto  had 
become  dead.  Under  such  circumstances  we 
think'  It  was  error  to  enjoin  the  defendant 
from  the  enjoyment  of  his  property  which 
was  not  conveyed  by  the  lease;  and  the  Judg- 
ment Is  reversed,  with  direction  that  the  re- 
straining order  be  so  modified  that  the  de- 
fendant shall  not  be  restrained  from  cutting 
the  cross-ties  out  of  the  timber  which  was 
dead  at  the  date  of  the  lease. 

Judgment  reversed,  with  direction.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab* 
sent  on  account  of  sickness. 


•For  othtr  caiea  see  mom  tople  and  Motioa  KUMBOR  ia  D«c.  A  Am.  Digi.  1907  to  dato,  ft  Raportftr  IbOcim 
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034  Oa.  n4) 

TOMS  T.  NEBLT. 

(Supreme  Coart  of  Georgria.     March  19,  1910.) 

(8yllab%$  ly  the  Court.) 

Habeas   Corpus  (|  113*)— Review— Discre- 
tion pF  Court. 

It  not  appearing,  under  the  evidence  in  the 
-case,  that  the  court  below  abused  his  discretion 
in  awarding  the  custody  of  the  minor,  the  rij^ht- 
ful  custody  of  whom  was  in  controversy,  to  the 
respondent  in  the  habeas  corpus  proceedings,  the 
jud«nnent  wil]  not  be  disturbed  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  EHg.  S  114;    Dec.  Dig.  |  113.*] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  between  Jesse  Toms  and  Benjamin 
Neely.  From  the  judgment,  Toms  brings  er- 
ror.   Affirmed. 

Hines  &  Jordan,  for  plaintiff  In  error. 
Edgar  Neely,  for  defendant  In  error. 

BEiCK,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
on  account  of  sickness. 


<134  Gfl.  ai8) 
POSTAL  TELEGRAPH   CABLE   CO.  y. 

KELLY. 

(Supreme  Court  of  Georgia.     March  3,  1910.) 

• 

(8yUahu$  hy  the  Court  J 

Telegbaphs  and  Telephones  (§  15*)  — In- 
juries—Proximate Cause. 

A  telegraph  company  had  its  line  of  poles 
and  wires  constructed  along  one  side  of  a  pub- 
lic road.  On  the  opposite  side  several  men  were 
cutting  down  trees  for  a  box  company.  Just 
as  one  of  the  trees  was  about  to  fall,  two  of  the 
men  engaged  in  cutting  went  out  into  the  road. 
As  the  tree,  which  was  a  tall  pine,  fell^  it  struck 
another  tree,  glanced  or  turned  from  its  course, 
and  fell  in  or  partly  across  the  road.  Either 
some  of  its  limbs  or  part  of  the  other  tree  struck 
the  wires  of  the  defendant  on  the  opposite  side 
«f  the  highway,  breaking  some  of  them,  and  a 
pole  to  which  they  were  attached  fell  into  the 
road,  striking  one  of  the  two  men  who  were 
standing  there,  causing  his  death.  The  pole  was 
rotten  at  the  point  where  it  entered  the  ground, 
and  a  sound  pole  nearer  the  i^oint  of  impact 
did  not  fall.  Held  that,  even  if  the  telegraph 
company  failed  to  use  ordinary  care  in  inspect- 
ing and  maintaining  its  polesj  nevertheless,  un- 
der the  focts  stated,  the  injury  was  not  the 
legal  and  natural  result  of  its  negligence  so  as 
to  authorize  a  recovery  against  it  for  the  homi- 
cide. This  Is  80,  although  the  act  of  cutting 
down  the  tree  may  not  In  any  sense  have  been 
negligent  or  wrongful.  In  this  connection,  see 
Perry  v.  Central  R.  Co.,  66  Ga.  746;  Mayor  and 
Council  of  Macon  v.  Dykes,  103  Ga.  847,  31  S. 
E.  443;  Henderson  v.  Dade  Coal  Co.,  100  Ga. 
568,  28  S.  B.  251,  40  L.  R.  A.  95:  Dubuque 
Wood  &  Coal  Association  v.  City  and  County  of 
Dubuque,  30  Iowa,  176;  City  of  Rockford  v. 
Tripp,  83  111.  247,  25  Am.  Rep.  881 ;  Handelun 
V.  Burlington,  Cedar  Rapids  &  Northern  Ry. 
Co..  72  Iowa,  709,  32  N.  W.  4, 

(a)  The  ruling  above  made  relates  to  the  ques- 
tions as  to  proximate  cause  as  raised  by  gen- 
eral demurrer,  and  as  involved  in  the  motion 
for  nonsuit  and  the  general  grounds  of  the  mo- 
tion for  new  trial ;   and.  being  controlling,  it  is 


unnecessary  to  deal  with  the  grounds  of  the 
motion  for  new  trial  in  detail. 

[Ed.  Note.— For  other  cnses.  see  Telegraphs 
and  Telephones,  Cent  Dig.  §  9;  Dec.  Dig.  $  15.*  1 

Error  from  Superior  Court,  Walker  Coun- 
ty;   Moses  Wright,  Judge. 

Action  by  Amanda  Kelly,  by  her  next 
friend,  against  the  Postal  Telegraph  Cable 
Company.  Judgment  for  plaintiflP,  and  de- 
fendant brings  error.    Reversed. 

Anderson,  Felder,  Rountree  &  Wilson  and 
John  W.  &  G.  E.  Maddox,  for  plaintiff  in  er- 
ror. Lumpkin  &  Wright  and  W.  M.  Henry, 
for  defendant  in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent on  account  of  sickness. 


034  Gki.  IBS') 

BOOTH  et  al.  v.  STATE  et  al. 
(Supreme  Court  of  Georgia.    Feb.  26,  1910.) 

(Syllabus  by  the  Court,) 

1.  States  ({  110*)  —  Prefbrbbd  Ci^aims  ot 
State. 

The  bond  of  a  depository  bank  creates  a  lien 
on  all  the  assets  of  the  bank  from  the  date  oi 
the  bond.  Where  the  depository  bank  becomes 
insolvent,  and  a  receiver  is  appointed  to  admin- 
ister its  affairs,  and  the  receiver  has  in  his  hands 
sufficient  funds  to  pay  the  preferred  claims  of 
the  state,  a  depositor  has  not  the  right  to  re- 
quire the  state  first  to  pursue  its  lien  on  prop- 
erty previously  sold  by  the  bank,  before  the 
fund  m  the  hands  of  the  receiver  can  be  applied 
to  the  state*s  preferred  claim. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  108 ;   Dec.  Dig.  t  110.*] 

2.  Appeal  and  Error  (8  1172*)--Judoment— 
Reversal— Directions. 

When  this  case  was  before  this  court  on  a 
former  occasion  (131  Ga.  750,  63  a  B.  502), 
the  judgment  was  reversed,  with  direction  that 
the  same  judgment  be  entered  in  term.  If  at  the 
time  of  entering  the  same  the  case  before  the 
court  should  not  be  materially  changed.  The 
only  material  change  is  the  assertion  by  the 
state  of  two  additional  iteoLEi,  to  wit,  the  alleged 
deposits  standing  in  the  name  of  the  state  geolo- 
gist and  the  state  librarian ;  and,  the  exception 
being  that  the  judgment  waa  rendered  without 
evidence,  the  judgment  of  the  court  below  is  re- 
versed to  the  extent  of  these  items,  with  the  di- 
rection that  the  state  be  required  to  prove  such 
items. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  1172.*] 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  the  State  of  Georgia  and  others 
against  S.  Booth  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed In  part,  and  reversed  in  part 

See,  also,  131  Ga.  750,  63  S.  E.  502. 

R.  B.  Blackbnm,  F.  M.  Hughes,  Walter  R. 
Brown,  and  E.  P.  Upshaw,  for  plaintiffs  in  er- 
ror. Candlers,  Thomson  &  Hirsch  and  Jno. 
C.  Hart.  .\tty.  Gen.,  for  defendants  in  error 


•For  other  cases  see  same  topic  and  section  NUMBBR  in  Dec.  ft  Am.  Digs.  1907  to  daU,  &  Reporter  Indexes 
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MEADOW,  J.  Upon  the  failure  of  the 
Neal  Bank,  the  state  of  Georgia,  through  Its 
Attorney  General,  filed  a  petition  for  the  ap- 
pointment of  a  receiver.  A  receiver  was  ap- 
pointed. Subsequently  the  state  of  Georgia, 
by  amendment,  on  intervention,  alleged  that 
the  state  had  on  deposit  certain  funds,  to 
which  funds  the  state  was  entitled  in  pref- 
erence to  other  creditors.  The  application 
of  the  state  was  resisted  by  S.  Booth  and 
others,  depositors.  The  court  granted  the 
prayer  of  the  petition,  and  exceptions  were 
taken  thereto.  Upon  consideration  of  the 
writ  of  error,  the  court  held  (131  Ga.  750,  63 
S.  B.  502)  that  the  judge  reached  the  correct 
result  from  the  evidence  submitted;  but,  as 
the  case  was  decided  in  vacation,  direction 
was  given  that  the  premature  judgment  be 
entered  in  term  time,  if  at  the  time  of  en- 
tering the  same  the  case  before  the  court 
should  not  be  materially  changed. 

After  the  case  was  remanded.  Booth  and 
others  amended  their  petition,  alleging  that 
the  Neal  Bank  was  a  state  depository,  and 
on  May  20,  1904,  had  executed  its  bond,  with 
security  as  required  by  law,  as  a  state  de- 
pository; that  the  Neal  Bank  is  insolvent, 
and  the  assets  in  the  hands  of  the  receiver 
are  insufficient  to  pay  all  the  creditors  of 
the  bank;  that  objectors  are  informed  and 
believe  that  there  Is  other  property,  consist- 
ing of  realty  and  personalty,  which  is  sub- 
ject to  the  state's  lien;  and  they  pray  that, 
inasmuch  as  the  funds  in  the  hands  of  the 
receiver  are  Insufficient  to  pay  the  claims  of 
the  depositors  and  the  state  in  full,  the  state 
be  decreed  to  assert  its  statutory  lien  to  the 
extent  of  the  bond  given  upon  the  real  and 
personal  property  mentioned,  which  bad  been 
transferred  by  the  bank  prior  to  its  failure, 
and  that  the  state  of  Georgia  be  directed  to 
exhaust  this  property  before  participating  in 
the  common  assets  in  the  hands  of  the  re- 
ceiver. This  amendment  was  allowed,  sub- 
ject to  demurrer ;  and  a  rule  nisi  was  issued, 
directing  the  receiver  and  the  Attorney  Gen- 
eral to  show  cause  why  the  prayer  of  inter- 
veners should  not  be  granted.  The  state  of 
Georgia  and  the  receiver  filed  their  answers; 
the  Attorney  General  setting  up  that,  in  ad- 
dition to  the  two  sums  set  up  in  the  original 
intervention,  the  state  of  Georgia  had  on  de- 
posit, at  the  time  of  the  failure  of  the  bank, 
in  the  name  of  0.  J.  Wellborn,  state  librarian, 
the  sum  of  $1,511.54,  and  in  the  name  of  W. 
S.  Yeates,  state  geologist,  the  sum  of  $1,300.- 
49,  which  amounts  had  been  reduced  by  the 
receiver  by  the  payment  of  certain  sums 
therein  specified.  On  the  hearing  Booth  and 
others  urged  that  an  issue  of  fact  was  made 
by  this  amendment,  and  moved  that  the  case 
be  submitted  to  a  jury  for  the  trial  of  such 
issue,  which  motion  the  court  denied.  The 
state  of  Georgia,  through  its  Attorney  Gen- 
eral, then  moved  to  strike  the  amended  in- 
tervention.    The  court  granted  the  motion. 


and  entered  an  order  dismissing  the  inter- 
vention, and  a  judgment  directing  the  receiv- 
er to  pay  over  to  the  Treasurer  of  the  state 
of  Georgia  the  amount  of  money  standing  in 
the  name  of  the  state,  and  the  amount  stand- 
ing in  the  name  of  the  tax  collector  of  De 
Kalb  county,  the  amount  Rtandin?  in  the 
name  of  the  state  librarian,  and  the  amouni 
standing  in  tlie  name  of  the  state  geologist. 
Exception  is  taken  to  these  rulings. 

1.  The  allegations  of  the  amended  Inter* 
vention  of  Booth  and  others  presented  no  rea- 
son, legal  or  equitable,  for  the  grant  of  the 
relief  they  prayed.  Tlie  principle  stated  in 
the  headnote  is  well  settled  by  the  previous 
adjudication  in  the  present  case  and  other 
decisions  of  this  court,  and  further  elabora- 
tion is  unnecessary. 

2.  According  to  the  direction  given  by  this 
court,  the  judgment  previously  entered  in  va- 
cation was  to  be  entered  in  term,  unless  the 
case  before  the  court  was  materially  changed. 
The  only  material  change  was  the  amend- 
ment oflTered  by  the  state,  claiming  that  the 
deposits  of  the  state  geologist  and  state  li- 
brarian were  money  belonging  to  the  state. 
The  bill  of  exceptions  recites  that  there  was 
no  evidence  submitted  to  support  this  amend- 
ment It  is  an  elementary  rule  that  a  plain- 
tiff cannot  recover  without  proof  of  his  de- 
mand, unless  the  same  is  admitted  or  due 
authentication  waived.  It  does  not  kppear 
from  the  record  that  the  state's  contention 
with  respect  to  these  two  deposits  was  ad- 
mitted, or  proof  thereof  waived;  and,  as 
there  was  no  evidence  offered  by  the  state 
in  support  of  this  contention,  the  judgment 
is  reversed  as  to  that  part  of  the  decree,  with 
direction  that  evidence  be  heard  as  to  the 
right  of  the  state  to  claim  these  two  deposits 
as  her  own,  and  that  the  proper  decree  or  or- 
der be  entered  agreeably  to  the  finding  of 
fact 

Judgment  affirmed  in  part,  and  reversed  in 
part,  with  direction.  All  the  Justices  con- 
cur, except  LUMPKIN,  J.,  disqualified. 

Judge  D.  W.  MEADOW,  of  Northern  cir- 
cuit, presiding  in  place  of  LUMPKIN,  J.,  dis- 

quallfiedi 

(U4  Gfu  268) 
MORELAND  v.  STATE. 

(Supreme  Court  of  Georgia.     March  19,  1910.) 
(Syllalus  hy  the  Court.) 


1.  Cbiminal  Law   (§  958*)  — New   Trial  — 

Newly  Discovered  Evidence. 

The  discretion  of  the  trial  judge  in  re- 
fusing to  grant  a  new  trial  on  the  ground  of 
newly  discovered  evidence  will  not  be  mterfered 
with,  where  there  is  no  showing,  by  affidavit  or 
otherwise,  as  to  the  character  and  credibility 
of  the  witness,  who.  it  is  alleged,  will  testify  to 
the  newly  discovered  facts.  Atwater  v.  Hannah, 
110  Ga.  745,  42  S.  E.  1007. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Cent.  Dig.  $  2396;   Dec.  Dig.  S  958.*1 
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2.  Criminal  Law  g  942*)— New  Trial— New- 
ly Discovered  Evidence. 

Nor  is  newly  discovered  evidence,  the  only 
purpose  of  which  is  to  impeach  the  principal 
witness  for  the  state,  sufficient  to  require  inter- 
ference with  the  discretion  of  the  court  below 
in  refusing  a  new  trial.  Hemdon  v.  State,  75 
6a.  887. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  2331;    Dec  Dig.  |  W2.*] 

8.  Instructions. 

Those  portions  of  the  court's  charge  to  the 
Jury  that  were  excepted  to  were  not  erroneous 
for  any  of  the  reasons  assigned. 

4.  Criminal  Law  (§  1159*)— Appeal— Sufti- 
ciENGY  OF  Evidence. 

The  evidence,  together  with  such  deductions 
therefrom  as  the  jury  were  authorized  to  make, 
being  sufficient  to  support  the  finding  of  the 
jury,  this  court  will  not  interfere  with  the  dis- 
cretion of  the  court  below  in  refusing  a  new 
trial,  upon  the  ground  that  the  verdict  was  con- 
trary to  the  evidence  and  without  evidence  to 
support  it. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  3074 ;   Dec.  Dig.  §  1159.*] 

Error  from  Superior  Court,  Douglas  Coun- 
ty;   Price  Eld  wards.  Judge. 

Earnest  Moreland  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  A.  James,  for  plaintiff  in  error.  W. 
K.  Fielder,  Sol.  Gen.,  and  Jno.  O.  Hart,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness. 


(tS4  Gft.  261) 

WORTHINGTON  v.  STATE. 
(Supreme  Court  of  Georgia.     March  19,  1910.) 

(Byllabus  hy  the  Court.) 

1.  Criminal  Law  (|  951*)— New  Trial— Pro- 
ceeding TO  Obtain— Time  for  Motion. 

Where  the  regular  term  of  the  superior 
court  of  a  certain  county,  which  convened  on  the 
12th  day  of  July,  was,  by  an  order  duly  passed 
on  the  14th  of  July,  adjourned  until  the  1st 
day  of  November,  and  subsequently,  during  the 
recess  intervening  between  the  regular  and  ad- 
journed term,  a  special  term  of  Sie  court  was 
called  by  order  duly  passed  by  the  judge,  and 
a  motion  for  a  new  trial  made  in  a  case  tried 
at  such  special  term  should  have  been  made 
before  the  adjournment  thereof;  and  where  it 
was  not  made  until  after  the  adjournment  of 
the  special  term,  the  court  did  not  err  in  refus- 
ing to  certify  and  sign  the  same. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §  2352;    Dec.  Dig.  §  951.*J 

2.  Criminal  Law  (§  951*)— Courts  (§  66*)— 
Adjournment— Time  for  Motion  for  New 
Trial. 

The  superior  court  of  Bartow  county  met 
in  regular  session  for  the  July  term,  1909,  on  the 
12th  day  of  July,  and  continued  in  session  un- 
til the  14th  day  of  that  month,  on  which  latter 
date  the  court  was  by  order  regularly  passed, 
adjourned  until  the  1st  day  of  November  fol- 
lowing. During  the  recess,  on  September  6th, 
the  judge  of  that  court  passed  an  order,  which 
was  duly  entered  upon  the  minutes  of  the  court, 
calling  a  special  term  of  Bartow  superior  court. 
and  requiring  the  grand  and  petit  jurors  duly 


impaneled  at  the  regular  July  term  to  attend 
and  serve  as  such  during  the  special  term ;  and 
in  pursuance  of  this  order  the  special  term  was 
convened  on  September  6th.  On  September  7th 
the  plaintiff  in  error  was  tried  on  indictment 
charging  him  with  the  offense  of  rape,  and  a  ver- 
dict of  guilty  was  rendered  in  the  case.  On 
the  following  day  the  court  announced  from  the 
bench  that  the  special  term  was  ''adjourned  for 
the  term,"  and  the  clerk  made  the  following  en- 
try upon  the  minutes:  "The  court  adjourned 
for  the  term."  No  order  was  signed  by  the 
judge  adjourning  the  court,  and  the  minutes  con- 
taining the  entry  referred  to  were  not  signed. 
On  the  13th  dajr  of  September,  1909,  counsel 
for  the  plaintiff  m  error  submitted  to  the  judge 
of  the  superior  court  a  motion  for  a  new  trial. 
The  jud^  thereupon  refused  to  sign  and  certify 
the  motion,  on  the  ground  that  the  special  term 
of  the  court  at  which  the  movant  was  tried  had 
adjourned.  The  plaintiff  in  error  excepted  to 
this  refusal. 

Ciy.  Code  1895,  S  5484.  provides  that:  "All 
applications  for  a  new  trial,  except  in  extraor- 
dinary cases,  must  be  made  during  the  term  at 
which  the  trial  was  had."  When  the  court  an- 
nounced from  the  bench  that  the  special  term 
was  adjourned,  and  in  pursuance  of  this  an  en- 
try of  the  fact  of  adjournment  was  made  by  the 
clerk  of  the  court  on  the  minutes,  the  special 
term  was  at  an  end ;  and  the  motion  for  a 
new  trial  in  a  case  disposed  of  at  the  special 
terra,  made  and  submitted  to  the  judge  after 
the  adjournment  of  the  special  term,  was  not 
in  accordance  with  the  requirement  of  the  stat- 
ute that  such  applications  must  be  made  during 
the  term  at  which  the  trial  was  held. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  2352 ;  Dec.  Dig.  §  951  ;♦  Courts, 
Cent.  Dig.  §  234;    Dec.  Dig.  S  66.*] 

3.  Courts  (§  G4*)— Special  Terms— Nature. 

The  special  term,  though  held  in  the  reces^j 
intervening  between  the  regular  July  term  and 
the  adjourned  term  to  be  held  in  November,  w^as 
not  a  part  or  a  continuation  of  the  regular  July 
term;  but  it  was  a  separate  and  distinct  term 
of  the  court,  convened  and  held  under  the  pro- 
visions of  Civ.  Code  1895,  §  4345.  which  reads 
as  follows:  "The  judges  of  the  superior  courts 
of  this  state  may,  in  their  discretion,  hold  ad- 
journed terms  of  said  courts  in  every  county 
within  their  respective  circuits,  when  the  busi- 
ness requires  it  to  close  the  dockets,  and  may, 
in  the  exercise  of  a  sound  discretion,  cause  new 
juries  to  be  drawn  for  the  same,  or  order  the 
juries  drawn  for  the  regular  term  to  give  their 
attendance  upon  such  adjourned  terms;  and 
such  judges  are  authorized  to  hold  special  terms 
of  said  courts  for  the  trial  of  crimmals,  or  for 
the  disposition  of  civil  business,  either  or  both, 
in  any  county  of  their  circuits,  at  discretion,  and 
to  compel  the  attendance  of  grand  or  petit 
jurors,  either  of  a  previous  term,  or  to  draw  new 
jurors  for  the  same,  according  to  the  laws  now 
in   force." 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  218-229;    Dec.  Dig.  §  64.*] 

4.  Courts  (§  64*)— Secial  Terms— Nature. 

A  special  term  of  the  court,  held  under  the 
provisions  of  the  section  just  quoted,  is  a  dis- 
tinct entity  within  itself;  and  it  is  in  no  sense 
merged  into  or  made  a  part  of  the  preceding 
regular,  term,  or  the  adjourned  term  which  was 
provided  for  by  the  ordejr  passed  at  the  regular 
term.  And  when  the  special  term  adjourned,  it 
as  effectually  foreclosed  the  right  of  a  party  to 
a  case  tried  at  the  special  term  to  make  appli- 
qation  for  a  new  trial  in  such  a  case  as  would 
the  adjournment  of  a  regular  term  of  the  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  $§  218-229:   Dec.  Dig.  5  64.*] 
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Error  from  Superior  Court,  Bartow  Coun- 
ty;  A-  W.  Fite,  Judge. 

Jack  Worthington  was  convicted  of  rape, 
and  brings  error.    Affirmed. 

M.  B.  Eubanks  and  W.  B.  Mebane,  for 
plaintiff  in  error.  Tbomas  C.  Milner,  Sol. 
Geu.,  Geo.  W.  Stevens,  and  Jno.  G.  Hart, 
Atty.  G}en.,  for  the  State. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent on  account  of  sickness. 


(134  Oa.  323) 

PHILLIPS  LUMBER  CO.  v.  BUSH. 
(Supreme  Court  of  Georgia.     April  15,  1910.) 

(8yUabu9  hy  the  Court.) 

1.  Trial  (§  228*)— -Instructions. 

While  the  judge  said  to  the  jury,  "If  you 
believe  that  the  defendant  violated  the  lease  con- 
tract, and  cut  and  carried  away  any  timber  that 
it  had  no  right  to  cut  and  carry  away  under 
the  terms  of  the  lease  contract,  and  you  believe 
that  the  plaintiff  [naming  him]  is  entitled  to 
recover  damages,  then  the  court  gives  you  this 
rule  of  law  by  which  damages  are  measured,''  yet 
where  the  context  of  this  charge  clearly  showed 
that  the  jury  were  instructed  that  they  must  be 
satisfied  from  the  evidence  both  as  to  the  right 
of  recovery  and  the  extent  of  it,  the  omission 
to  add  to  the  words  "if  you  believe,"  in  the 
charge  quoted,  the  words  "from  the  evidence," 
furnished  no  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  228.*] 

2.  Instructions. 

There  was  no  merit  In  any  of  the  other 
grounds  of  the  motion  for  a  new  trial.  The 
charges  complained  of  were  not  subject  to  the 
grounds  of  objection  urged  against  them. 

3.  Nonsuit. 

This  was  the  second  verdict  in  favor  of  the 

Slain  tiff,  and  from  an  examination  of  the  evi- 
ence  it  cannot  be  said  that  it  was  not  sufficient 
to  withstand  a  motion  for  a  nonsuit  or  to  sus- 
tain the  verdict. 

Error  from  Superior  Court,  Miller  CJounty; 
W.  C.  Worrill,  Judge. 

Action  by  W.  J.  Bush  against  the  Phil- 
lips Lumber  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Wm.  I.  Geer,  for  plaintiff  in  error.  R.  W. 
Grow  and  J.  R.  Pottle,  for  defendant  in  er- 
ror. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


aS4  Oa.  322) 

DUNNELL  V.  DUNNELL  et  al. 
(Supreme  Court  of  Georgia.     April  15,  1010.) 

f8yttahu9  ly  the  Court,) 

1.  Equitable  Petition. 

The  equitable  petition  was  not  subject  to 
the  demurrer  filed  by  the  defendant. 

2.  Instructions. 

When  considered  in  the  light  of  the  plead- 
ings, the  evidence,  and  the  entire  charge  of  the 


court,  the  excerpts  of  the  charge  complained  of 
do  not  require  a  new  trial. 

3.  Trial  (§  256*)— Instructions. 

The  charge  covered  the  substantial  issues 
in  the  case;  and,  if  more  specific  instructions  on 
some  particular  point  were  desired,  they  should 
have  been  auly  requested. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  628-641 ;   Dec  Dig.  §  256.*] 

Error  from  Superior  Court,  Early  County; 
W.  C.  Worrill,  Judge. 

Bill  by  Cbas.  Dunnell  and  others  against 
Sam  Dunnell.  Judgment  for  plaintiffs,  and 
defendant  brings  error.    Afilrmed. 

Calhoun  &  Rambow,  for  plaintiff  in  error. 
W.  D.  Sheffield  and  Pottle  &  Glessner,  for  de 
fendants  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 

O&i  Ga.  325) 
TUTTLB  V.  STOVALL. 
(Supreme  Court  of  Georgia.     April  15,  1910.) 

(SyllahuB  hy  the  Court,) 

Bills  and  Notes  (|  113*)— Evidence— Fraud 

—Waiver. 

Where,  on  June  3,  1908,  one  was  induced 
to  enter  into  a  contract  for  the  purchase  of  pei^ 
sonalty  by  reason  of  the  fraud  of  the  owner,  pay- 
ing the  latter  $700  cash  and  giving  notes  for 
the  balance  of  the  purchase  money,  and  on  Sep- 
tember 5,  1908,  paid  one  of  such  notes  fox  $500 
then  due,  and  on  January  8,  1909,  paid  $200  on 
another  of  the  notes  for  $500  due  on  January 
5^  1909,  and  at  the  time  took  from  such  owner 
a  writing  signed  by  the  latter,  wherein  he  agreed 
to  indulge  the  buyer  for  30  days  within  which 
to  pay  the  balance  of  $300  due  on  such  note, 
held,  that  the  conduct  of  the  buyer  in  making 
the  payments  and  taking  from  the  seller  the 
writing  dated  January  8,  1909,  with  full  knowl- 
edge at  the  time  of  the  fraud  of  the  seller  in 
the  procurement  of  the  notes,  amounted  to  a 
waiver  of  such  fraud,  and  the  buyer  could  not 
prevent  a  collection  of  the  balance  due  on  the 
note  due  January  5,  1909,  and  of  the  amounts 
due  on  the  other  notes,  because  of  any  damages 
sustained  by  the  buyer  on  account  of  such  fraud. 

[Ed.  Note.^For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  9  113.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 

Action  by  M.  E.  Stovall  against  J.  N.  Tat- 
tle. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

W.  C.  Munday  and  Hines  &  Jordan,  for 
plaintiff  in  error.  T.  C.  Battle  and  Heyward 
&  Garrett,  for  defendant  in  error. 

HOLDEN,  J.  On  March  18,  1909,  Mrs. 
Stovall,  the  defendant  in  error,  filed  her 
petition  for  an  injunction,  making^  amongst 
others,  substantially  the  following  allega- 
tions: On  June  3,  1908,  she  bought  from  J. 
N.  Tuttle,  the  plaintiff  in  error,  for  the  price 
of  $2,125,  certain  furniture  and  other  per- 
sonalty owned  by  the  latter  and  located  in  a 
certain  hotel  or  boarding  house  and  used  by 
him  in  the  operation  thereof.  The  contract 
was  In  writing.    Title  to  the  property  was  re- 
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served  In  the  vendor  until  the  purchase  mon- 
ey was  paid.  The  vendee  paid  $700  cash  and 
fpave  notes  for  the  balance  of  the  purchase 
money.  One  note  was  for  $500,  due  Septem- 
ber 5,  1908.  Another  was  for  $500,  due  Jan- 
uary 5,  1909,  and  other  notes,  except  one  for 
$25,  were  for  $50  each,  payable  monthly. 
Mrs.  Stovall  paid  the  note  due  September  5, 
1908,  on  or  about  the  time  of  its  maturity, 
and  on  January  8,  1909,  paid  $200  on  the 
note  due  January  5,  1909.  At  the  time  of 
the  purchase,  the  defendant  represented  that 
the  gross  receipts  of  the  hotel  business  were 
$600  to  $700  per  month,  and  the  net  profit 
from  $100  to  $150  per  month;  that  there 
were  24  regular  boarders  who  paid  from  $5 
to  $6  per  week;  that  he  kept  no  books,  but 
the  representations  made  were  true;  that  the 
furniture  and  other  equipment  for  the  busi- 
ness were  worth  fully  $2,500;  and  that  the 
business  was  in  a  successful  and  prosperous 
condition.  These  representations  were  false, 
and  were  made  for  the  purpose  of  deceiving, 
and  did  deceive,  the  plaintiff  and  Induce  her 
to  make  the  trade.  She  thought  at  the  time 
$2,125  was  an  excessive  price  for  the  furni- 
ture, "but  was  induced  to  pay  said  sum  in 
order  to  obtain  said  business.'*  The  furni- 
ture was  not  worth  over  $800.  Tuttle  has 
brought  suit  for  $300  principal  on  the  note 
due  January  5,  1909,  and  on  one  of  the  notes 
for  $50,  and  has  bad  garnishments  served  on 
her  boarders  and  threatens  to  bring  suit  on 
the  other  notes.  Unless  the  pending  and 
threatened  suits  arc  enjoined,  her  business 
will  be  destroyed,  and  she  will  be  involved  in 
a  multiplicity  of  suits  by  Tuttle,  who  is  in- 
solvent In  addition  to  the  prayer  for  an  in- 
junction of  the  suits  and  garnishments,  she 
asked  that  the  defendant  be  required  to  sur- 
render the  unpaid  notes  into  court  for  can- 
cellation as  void.  To  the  order  of  the  court 
granting  an  interlocutory  injunction,  the  de- 
fendant excepted. 

1.  The  written  contract  evidencing  the  sale 
of  the  personalty  used  in  the  operation  of 
the  hotel  was  dated  June  3,  1908.  $700  of 
the  purchase  price  of  $2,125  was  paid  cash, 
and  notes  given  for  the  balance.  The  note 
for  $500  due  September  5,  1908,  was  paid, 
and  on  January  8,  1909,  $200  was  paid  on 
the  note  for  $500  due  January  5,  1909.  Mrs. 
Stovall,  in  her  petition  to  enjoin  the  collec- 
tion of  the  unpaid  notes,  and  for  other  pur- 
poses, alleges  that  she  has  paid  more  than 
the  value  of  the  personalty  bought,  which 
she  claims  was  only  worth  $800.  The  false 
representations  which  she  alleges  Tuttle 
made  to  deceive  her,  and  which  did  induce 
her  to  enter  into  the  contract,  were  that  the 
gross  receipts  of  the  hotel  business  were  be^ 
tween  $600  and  $700  per  month  and  the  net 
profits  were  from  $100  to  $150  per  month; 
and  she  alleges  that  she  requested  the  privi- 
lege of  examining  the  books  of  the  hotel  in  or- 
der to  verify  the  representations  made  to  her; 
whereupon  Tuttle  represented  to  her  that 
he  kept  no  books^  but  tiiat  all  his  statements 


and  representations  were  true;  and,  fur- 
ther, that  Tuttle  told  her  there  were  24  reg- 
ular boarders  paying  from  $5  to  $6  per  week, 
whereas,  she  discovered  at  the  time  of  tak- 
ing possession  of  the  hotel  that  there  were 
only  17  boarders,  who  were  paying  from  $4 
to  $6  each  per  week.  In  the  petition  she 
alleges  that  she  went  into  possession  of  the 
property  the  day  the  trade  was  made,  on 
June  3^  1908,  and  "soon"  found  that  all  the 
alleged  representations  made  by  Tuttle  in 
regard  to  the  gross  receipts  and  net  profits 
of  the  business,  the  number  of  boarders,  and 
and  the  rates  they  were  paying,  were  false. 
She  and  her  husband  also  made  affidavit  to 
this  effect.  The  petition  alleges  that  since 
the  trade  was  made  she  discovered  that  Tut- 
tle did  keep  books,  which  showed  that  the 
"gross  receipts  when  said  sale  was  made  to 
petitioner  did  not  exceed  $400  per  month, 
and  that  said  business  was  then  running  at 
a  loss  of  from  $75  to  $90  per  month";  but 
she  does  not  allege  the  time  when  this  dis- 
covery was  made.  On  the  hearing  before  the 
court,  Mrs.  Stovall  in  her  affidavit  states: 
"Nor  was  she  'aware  that  there  were  any 
books  kept  of  said  hotel  business  until  after 
she  had  been  in  possession  of  said  property 
for  more  than  two  months."  Pleadings  are 
to  be  taken  most  strongly  against  the  plead- 
er, and  the  same  rule  applies  to  testimony 
given  by  a  party  in  his  own  favor.  For  the 
purpose  of  determining  the  rights  of  the  par- 
ties, it  is  proper,  therefore,  to  consider  that 
when  Mrs.  Stovall  paid  Tuttle  on  September 
5,  1908,  the  note  of  $500  then  due,  which 
was  more  than  three  months  from  the  time 
the  trade  was  made,  she  then  knew  that  all 
the  representations  which  induced  her  to 
make  the  trade  were  false.  The  record  shows 
that  the  defendant  introduced  in  evidence  a 
receipt  produced  by  the  plaintiff  under  no- 
tice, as  follows:  "Received  of  Mrs.  M.  E. 
Stovall  two  hundred  dollars,  part  payment 
on  five  himdred  dollars  note,  and  agree  to 
indulge  her  for  thirtj'  days  to  pay  the  bal- 
ance on  said  note,  this  the  8th  day  of  Janu- 
ary, 1909.  James  N.  Tuttle."  Mrs.  Stovall 
failed  to  pay  the  balance  on  the  note  refer- 
red to  in  this  receipt,  or  any  of  the  other 
notes;  but  on  March  18,  1909,  she  filed  her 
petition  to  enjoin  any  collection  of  them, 
claiming  that  she  had  paid  more  than  the 
property. was  worth  and  that  by  reason  of 
the  alleged  fraud  of  Tuttie  she  should  not  be 
required  to  pay  any  more  on  the  notes. 

The  suit  filed  by  the  plaintiff  was  not  one 
to  rescind  the  contract  In  fact,  she  alleges: 
'*That  she  did  not  demand  of  the  said  Tuttie 
that  he  rescind  the  sale,  as  she  had  already 
paid  the  aforesaid  amount  and  had  been  com- 
pelled to  assume  a  lease  on  the  said  hotel 
building  from  another  party,  and  because 
said  Tuttie  was  and  is  insolvent"  The  plain- 
tiff alleges  that  the  unpaid  notes  are  void, 
but  there  can  be  no  rescission  in  part,  nor 
can  there  be  rescission  without  restoration, 
and  it  does  not  appear  that  any  offer  to  re- 
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store  has  ever  been  made.  The  meaning  of 
the  petition  is  that  the  property  purchased 
was  only  -worth  |800,  and  that  she  has  paid 
more  than  this  amount,  and  that  by  reason 
of  the  fraud  of  the  defendant  she  has  been 
damaged  more  than  the  balance  due  on  the 
unpaid  notes  the  collection  of  which  she  seeks 
to  enjoin.  She  could  not  recover  damages  be- 
cause of  the  alleged  false  representations  of 
Tuttle  that  the  personalty  purchased  was 
worth  more  than  she  agreed  to  pay  for  same 
because  of  the  allegation  In  the  petition  that 
she  thought  at  the  time  that  $2,125  was  an  ex- 
cessive price  and  the  fact  disclosed  by  the  rec- 
ord that  she  thoroughly  examined  the  proper- 
ty before  giving  her  notes  for  the  purchase 
money.  If  there  was  fraud  In  the  contract 
for  any  other  reason,  she  has  waived  the 
same.  Where  a  vendee  is  induced  to  enter 
Into  a  contract  for  the  sale  of  personalty  by 
the  fraud  of  the  vendor,  when  the  former 
discovers  the  fraud  Ihe  has  an  election  of 
remedies.  One  of  such  remedies  is  to  rescind 
the  contract,  and  another  is  to  affirm  the  con- 
tract and  sue  for  damages  for  the  fraud.  14 
Am.  &  Eng.  Enc.  Law,  167;  20  Cyc.  87; 
Wright  V.  Zeigler,  70  Ga.  501(5);  .Bacon  v. 
Moody,  117  Ga.  207,  43  S.  E.  482;  Hunt  v. 
Hardwick,  68  Ga.  100.  When  a  contract  Is 
entered  into  by  a  party  by  reason  of  the  fraud 
of  the  other  party,  there  Is  a  difference  in 
the  rules  of  law  relating  to  a  waiver  of  the 
right  of  the  defrauded  party  to  sue  for  dam- 
ages for  the  fraud  when  the  contract  is  af- 
firmed, and  those  relating  to  a  waiver  of  the 
right  to  disaffirm  the  contract  and  rescind 
it;  and  some  contusion  has  arisen  in  some 
of  the  decisions  by  reason  of  this  difference 
not  being  kept  in  view.  Smith  on  Law  of 
Fraud,  §  137,  p.  159 ;  Id.,  §  240,  p.  2oa  In  or- 
der to  exercise  the  right  of  rescission  of  a 
contract  for  fraud,  the  defrauded  party  must 
act  promptly  upon  the  discovery  of  the 
fraud,  and  must  restore,  or  offer,  to  the  other 
party  whatever  the  former  has  received  by 
virtue  of  the  contract,  if  it  is  of  any  value. 
Civ.  Code,  §  3711;  Pearce  v.  Borg  Company, 
111  Ga.  847,  36  S.  B.  457;  Hunt  v.  Hard- 
wick, 08  Ga.  100. 

Mere  delay  by  the  defrauded  party  to  sue 
for  damages  for  the  fraud  perpetrated  on  him, 
whereby  he  was  induced  to  enter  into  the 
contract,  which  the  former  does  not  seek  to 
rescind,  but  affirms,  will  not  necessarily  oper- 
ate as  a  waiver  of  the  right  to  sue  for  such 
damages,  when  the  delay  is  not  beyond  the 
time  when  the  action  would  be  barred  by  the 
statute  of  limitations.  A  suit  for  damages  by 
the  defrauded  party  for  the  fraud  committed 
Is  not  a  suit  for  the  violation  of  the  contract, 
but  is  one  for  a  tort  and  Involves  affirm- 
ance of  the  contract,  and  he  may  keep  the 
fruits  of  the  contract  and  maintain  an  action 
for  the  damages  suffered  by  reason  of  the 
fraud.  20  Cyc.  91;  1  BIgelow  on  Fraud,  66. 
It  cannot  be  said  that  merely  affirming  the 
contract  by  the  defrauded  party  will  neces- 
sarily deprive  him  of  the  right  to  sue  for 


damages  for  the  fraud  inducing  him  to  make 
the  contract,  as  the  riglit  to  affirm  the  con- 
tract and  the  right  to  sue  for  damages  for 
the  fraud  coexist.  While  the  defrauded  par- 
ty may  affirm  the  contract  and  sue  for  dam- 
ages for  the  fraud,  this  right  of  affirmance, 
with  a  saving  of  the  right  to  sue  for  dam- 
ages, has  its  limitations,  in  that  the  de- 
frauded party,  in  order  to  preserve  his  right 
to  sue  for  damages  for  the  fraud,  must  do  no 
act  in  affirming  the  contract,  or  otherwise, 
which  waives  the  fraud.  If  the  defrauded 
party,  with  knowledge  of  the  fraud,  does  an 
act  in  ratifying  or  affirming  the  contract 
which  shows  his  intention  to  aoide  by  the 
contract  as  made  with  the  fraud  in  it,  and 
thus  waives  the  fraud,  he  cannot  afterwards 
set  up  the  fraud  and  recover  damages  there- 
for. 

The  question  as  to  whether  the  defrauded 
party  has  waived  the  fraud  is  one  mainly  of 
intent.  14  Am.  &  Eng.  Enc.  Law,  169;  20 
Cyc.  93;  Alabama  Construction  Od.  v.  Con- 
tinentel  Car  Co.,  131  Ga.  365,  371,  62  S.  Bl 
160.  In  14  Am.  &  Eng.  Enc.  of  Law,  171,  it 
is  said:  "The  rule  that  affirmance  of  a  con- 
tract with  knowledge  of  fraud  does  not  bar 
an  action  for  damages  is  subject  to  the  limi- 
tations that  the  party  defrauded  must  stand 
towards  the  other  party  at  arm's  length,  must 
comply  with  the  terms  of  the  contract  on  bis 
part,  must  not  ask  favors  of  the  other  party 
or  offer  to  perform  the  contract  on  condi- 
tions which  he  has  no  right  to  exact,  and 
must  not  make  any  new  agreement  or  engage- 
ment respecting  it.  If  he  does  so,  he  waives 
the  fraud.  But  the  right  to  recover  damages 
for  fraud  is  not  necessarily  barred  merely 
because  the  party  defrauded  had  other  deal- 
ings with  the  party  defrauding  after  discov- 
ery of  the  fraud."  In  Schmidt  v.  Mesmer, 
116  Cal.  267,  48  Pac.  54,  it  was  ruled:  "A 
cause  of  action  for  damages  for  fraud  of  tte 
defendant  in  misrepresenting  the  amount  of 
income  received  monthly  from  a  hotel  leased 
by  the  defendant  to  the  plaintiff  is  waived 
where  it  appears  that  the  defendant  occupied 
the  premises  for  about  17  months  afttf 
knowledge  of  the  facts  constituting  the  fraud, 
without  making  any  complaint  thereof  or 
giving  any  intimation  that  any  false  repre- 
sentations bad  been  made  until  suit  was 
brought,  and  meanwhile  had  asked  for  a  reduc- 
tion of  rent,  and  was  permitted  to,  and  did, 
give  a  note  for  unpaid  rent,  which  lie  faUed 
to  pay  at  maturity."  In  Blydenburgh  v. 
Welsh,  1  Baldw.  331,  Fed.  Cas.  NV).  1,583,  It 
was  ruled:  "If,  after  a  party  has  acquired 
knowledge  of  facts  tending  to  affect  a  contract 
with  fraud,  he  offers  to  perform  it  on  a  c<mi- 
ditlon  which  he  has  no  right  to  exact,  he 
thereby  waives  the  fraud  and  cannot  set  it 
up  in  an  action  on  the  contract"  In  Gilmer 
V.  Ware,  19  Ala.  252,  it  was  ruled:  "When 
the  purchaser  of  a  slave  sold  at  public  auc- 
tion pays  the  purchase  money  after  he  has 
been  Informed  of  the  slaveys  unsoundness, 
and  of  facts  which  would  constitute  a  fraud 


QaO 


TUTTLB  T.  STOVALL. 


809 


In  the  sale,  he  cannot  afterwards  recover 
damages  in  an  action  of  deceit,  on  account  of 
such  unsoundness/'  In  Negley  v.  Lindsay, 
67  Pa.  217,  5  Am.  Rep.  427,  It  was  ruled: 
"A  contract  tainted  with  fraud  may  be  rati- 
fied without  a  new  contract,  founded  on  a 
new  consideration."  In  this  connection,  see, 
also,  Edwards  y.  Roberts,  7  Smedes  &  M. 
544;  Doherty  v.  Bell,  55  Ind.  205;  Thompson 
V.  Libby,  36  Minn.  287,  31  N.  W.  52;  Fitz^ 
Patrick  V.  Flannagan,  106  U.  S.  648(4),  1 
Sup.  Ct  369,  27  L.  Ed.  211;  Klrtley  v. 
Holmes,  107  Fed.  1,  46  C.  C.  A.  102,  52  L.  R. 
A.  745(2);  Kingman  v.  Stoddard,  85  Fed. 
740(1),  29  C.  C.  A,  413;  Minnesota  Thresher 
Mfg.  Co.  V.  Gruben,  6  Kan.  App.  665,  50 
Pac.  67(1);  McDonough  v.  Williams,  77  Ark. 
261,  92  S.  W.  783,  8  L.  R.  A.  (N.  S.)  452,  7 
Am.  &  Bng.  Ann.  Cas.  276;  People  v.  Ste- 
phens, 71  N.  Y.  527;  Saratoga,  etc.,  R.  Co,  v. 
Row,  24  Wend.  (N.  Y.)  74,  35  Am.  Dec.  598; 
Barber  v.  Morgan  (Tex.  Civ.  App.)  76  S.  W. 
319;  Vemol  v.  Vernol,  63  N.  Y.  45;  20  Cyc. 
92;  cases  cited  in  23  Am.  Dig.,  tit.  "Fraud," 
I  30,  p.  1729;  Smith  v.  Estey  Organ  Co.,  100 
Ga.  628,  28  S.  E.  392;  Hunt  v.  Hardwick.  68 
Ga.  100,  104;  German,  etc.,  Ass*n  v.  Farley, 
102  Ga.  720,  29  S.  E.  615;  Page  &  Co.  t.  Dod- 
son  Co.,  106  Ga.  77,  80,  31  S.  B.  804;  Bstes 
V.  Odom,  91  Ga.  600,  18  S.  B.  355.  Fraud 
may  be  compromised  or  settled.  Ham  v.  Ham- 
ilton, 29  Ga.  40;  Montgomery  v.  M6rrl8,  32 
Ga.  173;  Bass  v.  Bass,  73  G«.  134.  And  the 
right  of  action  for  fraud  may  be  waived  as 
any  other  action.  14  Am.  &  Eng.  Bnc.  Law, 
169.  If  the  purchaser  of  personalty  give  his 
note  for  the  purchase  money  therefor,  with 
full  knowledge  at  the  time  that  the  property 
was  defective,  he  cannot  afterwards  make 
any  defense  against  the  collection  of  the  note 
because  of  such  defects.  Means  v.  Subers, 
115  Ga.  371,  41  S.  B.  633;  Lunsford  v.  Mals- 
by,  101  Ga..39,  28  S.  B.  406;  American  Car 
Co.  V.  Railway  Co.,  100  Ga.  254,  28  S.  B.  40; 
Henderson  Elevator  Oo.  v.  Milling  Co.,  126 
Ga.  279,  55  S.  B.  50. 

Conceding  that  Mrs.  Stovall  was  induced 
to  enter  Into  the  contract  by  reason  of  fraud 
perpetrated  upon  her  by  Tuttle,  we  think  by 
her  conduct  she  waived  the  fraud  and  could 
not  set  the  same  up  to  recover  damages 
against  Tuttle  at  the  time  ehe  filed  her  peti- 
tion. With  knowledge  that  the  representa- 
tions were  false,  she  paid  one  of  the  pur- 
chase-money notes  for  $500  on  September  5, 
1906,  and  on  January  8,  1909,  she  paid  $200 
on  .another  note  due  January  5,  1909,  and 
took  from  Tuttle  a  writing  signed  <by  him  ac- 
knowledging receipt  of  the  $2(X)  and  agreeing 
"to  indulge  her  for  thirty  days  to  pay  the 
balance  of  the  note."  With  full  knowledge  of 
the  fraud,  and  thereafter  paying  $2(X),  and 
obtaining  from  the  vendor  a  writing  signed 
by  him  agreeing  to  give  her  30  days  within 
-which  to  pay  the  balance  due  on  the  matured ' 
note,  she  claims  she  is  not  due  the  balance 
on  this  note  on  account  of  the  fraud  of  Tut- 
tle which  Induced  her  to  sign  It     By  this 


conduct  she  waived  the  alleged  fraud,  and 
cannot  now  set  It  up  to  prevent  the  collection 
of  the  note.  If  she  waived  the  fraud  in  re- 
gard to  the  balance  due  on  this  note,  she 
waived  it  as  to  all  the  other  notes,  as  the  al- 
leged fraud  related  to  one  note  as  well  as  the 
other.  She  seeks  to  prevent  the  collection  of 
the  balance  due  on  this  note,  as  well  as  to 
prevent  the  collection  of  the  other  note. 
When,  with  knowledge  that  the  representa- 
tions inducing  her  to  give  the  notes  were 
false,  she  Induced  the  vendor,  by  paying  him 
$200,  to  agree  to  give  her  more  time  than  she 
had  under  the  original  contract  to  pay  the 
balance,  she  condoned  the  fraud.  After  the 
discovery  of  the  fraud,  she  should  not  have 
treated  the  contract  as  a  valid  one  and  pro- 
cured favors  from  the  other  party  with  re- 
spect thereto  without  her  conduct  being  con- 
strued as  an  acquiescence  In  the  contract  as 
made  with  the  fraud  In  It  By  her  conduct 
in  thus  dealing  with  the  opposite  party  she 
recogDized  the  contract  as  one  tfcat  was  val- 
id and  enforceable  against  her  In  Its  entirety. 
By  making  the  payments  and  obtaining  from 
the  other  party  a  writing  wherein  he  prom- 
ised to  wait  on  her  for  payments-  longer  than 
was  stipulated  in  the  original  contract,  she 
made  an  admission  that  the  contract  was  val- 
id which  Is  Inconsistent  with  her  statements 
that  it  was  tainted  with  fraud.  She  implied- 
ly promised  to  pay  the  balance  of  the  note 
at  the  expiration  of  the  30  days,  and  she  dis- 
tinctly recognized  her  liability  on  the  note, 
which 'Is  inconsistent  with  the  Idea  that  she 
was  not  liable  for  such  balance  because  of 
fraud  in  the  procurement  of  the  note  form- 
ing imrt  of  the  contract.  If  she  did  not  owe 
the  balance  of  this  note  and  did  not  expect 
to  pay  it,  she  should  not  have  dealt  with  It  as 
If  she  did  owe  it,  and  should  not  have  pro- 
cured the  other  party  to  agree  to  something 
not  in  the  original  contract  and  induced  him 
to  believe  that  she  did  not  consider  that  there 
was  any  fraud  in  the  contract,  or,  if  there 
was,  that  she  would  make  no  defense  to  the 
collection  on  tliat  ground.  To  do  th.is,  and 
then  to  avoid  payment  of  the  balance  of  the 
note,  would  be  a  fraud  on  ttxe  other  party, 
and  one  fraud  will  not  justify  another  fraud. 
Her  payment  of  $200,  and  the  obtaining  from 
the  other  party  a  writing  wherein  he  prom- 
ised to  give  her  time  beyond  that  provided 
for  in  the  original  contract,  was  in  contradic- 
tion of  her  purpose  to  sue  for  damages  for 
fraud  In  the  procurement  of  the  notes;  and« 
if  there  was  fraud  in  the  contract,  this  con- 
duct was  an  adoption  of  It  as  It  existed  with 
the  fraud  In  It  By  her  conduct  she  condon- 
ed the  fraud,  and,  like  the  ratification  of  the 
-unauthorized  acts  of  an  agent,  such  conduct 
relates  to  the  time  of  the  formation  of  the 
contract,  confirming  It  from  Its  date  and 
purging  It  of  its  fraud. 

The  court  committed  error  In  granting  the 
Injunction. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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(134  Oa.  300) 

PERDUE  V.  STATE. 
(Sapreme  Ckmrt  of  Georgia.     March  18,  1910.) 

(8yUabu9  hy  the  Court,) 
1.  Criminal  Law  {%%  162.  198%*)— Oonstitu- 

TIONAL  lyAW   (§  251*)— WiTNBSSEB  (§  283*)-- 

Formes  Jeopardy— Conviction  of  Lower, 
AS  Acquittal  of  Hiouer»  Grade  of  Of- 
fense. 

A  defendant  who,  on  his  own  motion,  se- 
cures a  reversal  of  a  conviction  of  voluntary 
manslaaghter  under  an  indictment  and  trial  for 
murder,  is  subject  to  a  new  trial  generally. 
and  cannot  successfullv  plead  that  the  first  trial 
was  a  former  acquittal  of  the  charge  of  murder, 
or  a  former  jeopardy  for  that  offense. 

(a)  Under  such  facts,  where,  upon  such  sec- 
ond trial,  the  accused  is  tried  for  and  convicted 
of  the  offense  of  murder,  there  has  been  no  vio- 
lation of  article  1,  ft  1,  par.  8,  of  the  Constitu- 
tion of  this  state,  declaring:  "No  person  shall 
be  put  in  jeopardy  of  life,  or  liberty,  more  than 
once  for  the  same  offense,  save  on  his  or  her 
own  motion  for  a  new  trial  after  conviction, 
or  in  case  of  mistrial.'*  Or  of  that  part  of  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  declaring:  *'Nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
l)roperty,  without  due  j)roce8s  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection   of   the  laws." 

(b)  The  fffth  amendment  to  the  Constitution 
of  the  United  States,  in  which  it  is  provided: 
"Nor  shall  any  person  •be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or 
limb,  nor  shall  be  compelled  in  anv  criminal 
case  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty  or  property,  without  due 
process  of  law  — relates  to  the  operation  of  the 
federal  government,  and  imposes  no  limitation 
on  the  power  of  the  states. 

[Ed.    Note.— For    other    cases,    see    Criminal 


2.  Courts  {%  66*)— Terms. 

The  law  provides  that  Pike  superior  court 
shall  be  held  on  the  first  Monday  in  every 
October,  and  that  Henry  superior  court  (which 
is  in  the  same  circuit  and  presided  over  by  the 
same  judge)  shall  be  held  on  the  third  Monday 
in  every  October.  The  trial  of  a  murder  case 
.pending  in  Pike  superior  court  during  the  Octo- 
Der  term  was  carried  over  to  the  third  Monday 
in  October,  when  a  mistrial  was  declared  on  the 
morning  of  that  day,  and  Pike  superior  court 
was  adjourned  at  o:30  a.  m.  The  presiding 
judge  opened  Henry  superior  court  at  10:lo 
a.  m.  the  same  day.    Held: 

(a)  The  two  courts  were  not  in  session  at  the 
same  time. 

<b)  The  holding  of  Pike  superior  court  on 
the  third  Monday  in  October  and  the  declaring 
of  a  mistrial  on  that  day  were  not  illegal. 

[Ed.  Note,— For  other  cases,  see  Courts,  Cent. 
Dig.  §  241 ;    Dec.  Dig.  §  66.»] 

Error  from  Superior  Court,  Pike  County; 
E.  J.  Reagran,  Judge. 

B.  F.  Perdue  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

The  defendant  was  Indicted  for  murder,  in 
Pike  superior  court,  and  upon  his  first  trial 
was  convicted  of  manslaughter.  This  verdict 
was  set  aside  by  the  Court  of  Appeals.  See, 
5  Ga.  Ai)p.  821,  63  S.  E.  922.  At  the  October 
t,erra.  1009,  he  was  again  put  upon  trial,  and 


on  Saturday  night  of  the  second  week  of 
tliat  court  the  jury  had  the  case  under  con- 
sideration. The  jury  were  kept  togetlier  un- 
til the  follo^^-lng  Monday  morning,  when,  up- 
on their  stating  that  there  was  no  chance  to 
make  a  verdict,  the  court  iMissed  an  order  de- 
claring a  mistrial.  The  October  term  <^ 
Pike  superior  court  was  fixed  by  law  to  be- 
gin on  the  first  Monday  in  October,  and  Hen- 
ry superior  court  was  fixed  by  law  to  begin 
on  the  third  Monday  in  October,  which  was 
Octol)er  IStb,  the  day  on  which  the  mistrial 
was  declared.  Both  of  these  courts  are  In 
the  Flint  Judicial  circuit,  which  is  presided 
over  by  Hon.  E.  J.  Reagan,  the  Judge  who 
declared  the  mistrial.  Henry  superior  court 
was  not  adjourned  or  postponed  by  any  or- 
der of  the  Judge,  or  the  clerk,  but  the  judge 
continued  to  hold  Pike  superior  court  xmtll 
S:30  a.  m.,  and  adjourned  the  same  until  the 
fourth  Monday  In  Xovember,  1909,  and,  after 
so  doing,  proceeded  to  McDonough,  Ga., 
where  he  opened  Henry  superior  court  at 
10:15  a.  m.  on  the  same  day.  In  November, 
1900,  the  defendant  was  pnt  upon  trial  the 
third  time,  and  found  guilty,  with  recom- 
mendation to  mercy.  Upon  that  trial  he  filed 
a  plea  of  former  Jeopardy,  alleging  the  mat- 
ters hereinaibove  set  forth,  and  contending 
that  it  was  Illegal  for  the  Judge  to  continue 
to  hold  Pike  superior  court  on  October  18, 
1909,  under  the  facts  stated,  as  the  superior 
courts  of  Pike  and  Henry  counties  could  not 
be  open  or  in  session  at  the  same  time;  and 
to  the  order  of  the  court,  striking  the  plea  re- 
ferred to,  the  defendant  filed  exceptions. 

A.  A.  Miu-phy,  E.  F.  Dupree,  R.  L.  Bemer, 
J.  R.  Cooper,  and  B.  Owens,  for  plaintiff  in 
error.  J.  W.  Wise,  Sol.  Gen.,  O.  H.  B.  Blood- 
worth,  J.  F.  Reeding,  J.  G.  Allen,  and  Jno. 
0.  Hart,  Atty.  Gen.,  for  the  Stata 

HOLDEN,  J.  1.  There  is  no  merit  in  the 
assignment  of  error  that  the  court  committed 
error  in  directing  that  an  unsigned  order  ap- 
pearing on  the  minutes  and  placed  there  by 
the  clerk  of  his  own  motion,  stating  that  the 
court  took  a  recess  on  Saturday  night,  the 
IGth  of  October,  until  Monday  morning,  the 
18th  of  October,  be  expunged  from  the  min- 
utes. Whether  such  order  was  authorised 
by  the  court  is  of  no  material  Importance  in 
considering  the  questions  involved  in  this 
case;  the  plea  of  the  defendant  alleging  that 
Pike  superior  court  was  held  by  the  Judge 
on  Monday  morning,  the  18th  of  October, 
when  he  declared  a  mistrial  in  the  case.  Nor 
is  there  any  merit  In  that  part  of  the  plea 
wherein  it  is  contended  that,  the  defendant 
having  been  convicted  of  voluntary  man- 
slaughter and  a  new  trial  granted,  he  could 
not  thereafter  nnder  the  same  Indictment  be 
put  upon  trial  for  any  greater  offense  than 
the  one  for  which  he  was  formerly  convicted. 
The  indictment  charged  him  with  murder. 


*For  other  cases  see  same  topic  vi\^^  spfioD  NUACBRR  in  bee.  &.  Am.  Ulgs.  1907  to  date,  ft  Reporter  Indexes 


Gft-) 


PERDUE  V.  STATE. 


811 


and  the  fact  tbat  a  Terdlct  for  a  lesser  of- 
fense Tvas  set  aside  on  his  motion  cauuot  op- 
erate to  prevent  the  state  from  securiuij:  his 
conviction  on  st,  second  trial  of  the  offense 
charged  in  the  indictment  He  was  convicted 
In  the  first  Instance  under  an  indictment 
charging  murder.  The  effect  of  a  reversal  of 
the  former  conviction  was  to  wipe  out  the 
verdict  of  voluntary  manslaughter  and  ren- 
der nugatory  the  trial  In  which  that  verdict 
was  rendered,  and  remand  the  case  for  a 
trial  de  novo  imder  the  indictment  charging 
murder.  Such  new  trial,  asked  for  and  ob- 
tained by  the  defendant  on  his  own  motion, 
Is  to  be  had  Just  as  if  the  trial  convicting 
him  of  ^manslaughter  was  never  had.  Where 
the  defendant  under  an  Indictment  for  mur- 
der is  convicted  of  voluntary  manslaughter, 
and  a  new  trial  is  granted  upon  his  motion, 
he  can  be  put  upon  trial  again  under  such 
Indictment  and  convicted  of  murder  without 
violating  article  1,  §  It  par.  8,  of  the  Consti- 
tntlon  of  the  state  of  Georgia,  declaring  that 
"no  person  shall  ibe  put  in  jeopardy  of  life, 
or  liberty,  more  than  once  for  the  same  of- 
fense, save  on  his  or  her  own  motion  for  a 
new  trial  after  conviction,  or  In  case  of  mis- 
trial**; or  the  fourteenth  amendment  to  the 
Oonstitution  of  the  United  States,  providing: 
''Nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 
Brantley  v.  State,  132  Ga.  573,  64  S.  E.  67G, 
22  L.  R.  A.  (N.  S.)  959.  It  is  also  contended 
that  such  action  on  the  part  of  the  state 
court  violates  that  clause  of  the  fifth  amend- 
ment to  the  Constitution  of  the  United  States, 
providing:  "Nor  shall  any  person  be  subject 
for  the  same  offense  to  be  twice  put  In  jeop- 
ardy of  life  or  limb,  nor  shall  be  compelled 
In  any  criminal  case  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty  or 
property,  without  due  process  of  Uw."  This 
amendment  was  Intended  to  operate  on  the 
federal  government,  and  not  to  limit  the 
powers  of  the  states  In  regard  to  their  own 
people.    Brantley  v.  State,  supra. 

2.  The  defendant  was  not  convicted  upon 
his  last  trial  at  the  October  adjourned  term 
of  Pike  superior  court,  but  at  a  special  term. 
On  the  third  Monday  in  October  the  judge 
passed  an  order  adjourning  the  October  term 
of  Pike  superior  court  to  the  fourth  Monday 
in  November;  and  it  is  alleged  In  the  plea 
that  the  court,  "on  the  23d  of  November,  va- 
cated the  panel  of  jurors  drawn  for  that 
term,  on  the  ground  that  the  same  was  not  a 
legal  term  of  the  court,  and  this  was  done 
on  motion  of  defendant."  We  do  not  think 
that  this  action  of  the  judge  could  invalidate 
the  holding  of  Pike  superior  coiurt  on  the 
morning  of  the  18th  of  October,  nor  the  order 
declaring  a  mistrial  of  the  case  on  that  day. 
The  contention  of  counsel  for  the  defendant 
is  that  the  action  of  the  judge,  in  declaring  a 
mistrial  of  the  case  pending  in  Pike  superior 
court  on  the  morning  of  the  day  when  the  I 


term  of  Henry  superior  court  was  fixed  by 
law  to  begin,  was  illegal ;  there  having  been 
110  postponement  of  Henry  superior  court  to 
a  time  beyond  that  when  the  order  for  a  mis- 
trial was  entered;  and  that,  as  the  mistrial 
was  Imprc^erly  granted,  and  the  jury  had 
dispersed  without  a  mistrial  being  properly 
granted.  It  was  error  to  strike  the  plea  of 
former  jeopardy  when  he  was  again  put  on 
trial.  Counsel  contend  that  the  second  trial 
of  the  defendant,  whereupon  he  was  con- 
victed of  murder,  was  a  violation  of  the  pro- 
visions of  the  Constitution  of  the  state  of 
Georgia  and  the  provisions  of  the  Constitu- 
tion of  the  United  States  referred  to  In  the 
preceding  division  of  the  opinion. 

Henry  and  Pike  counties  are  in  the  same  ju- 
dicial circuit,  and  there  Is  but  one  judge  of 
that  circuit.  Conceding,'  without  deciding, 
tbat  the  action  of  the  judge  would  be  void  if 
both  courts  were  being  held  at  the  same  time, 
was  the  action  of  the  judge  in  carrying  the 
trial  of  the  case  over  to  the  third  Monday  In 
Ootober,  When  the  regular  term  of  Henry  su- 
perior court  was  to  begin,  and  in  passing  an 
order  on  that  date  declaring  a  mistrial,  Inval- 
id? The  law  fixes  the  time  when  Pike  supe- 
rior court  shall  begin,  (but  does  not  expressly 
specify  any  time  when  it  shall  end,  except  in 
so  far  as  such  time  is  specified  In  the  general 
law  providing  that  the  judge  shall  adjourn 
the  regular  and  adjourned  terms  of  all  su- 
perior courts  "at  least  five  days  before  the 
commencem^it  of  the  next  regular  term." 
If  any  other  limitation  und^r  the  law  exists, 
it  could  only  be  one  Implied  by  the  law  fixing 
a  time  when  the  term  of  another  superior 
court  in  tbe  same  circuit  is  to  begin.  It  has 
been  held:  "So  long  as  the  superior  court  is 
not  finally  adjourned  for  the  term,  the  term 
continues  though  other  courts  In  tbe  circuit 
be  held  in  the  meantime."  King  v.  Sears,  91 
Ga.  577  (8),  18  8.  B.  830.  The  law  fixes  the 
third  Monday  In  October  for  the  October  term 
of  Henry  superior  court  to  -begin,  but  fixes  no 
time  during  that  Monday  for  the  court  to 
be  opened  by  the  judge.  Hence,  under  the 
law  he  could  legally  open  the  court  at  any 
time  after  12  o^dock  of  the  night  preceding 
and-  before  12  o'clock  of  the  night  of  that 
day,  and  the  court  would  be  opened  and  held 
on  the  day  fixed  by  law  for  its  October  term 
to  begin.  Whether  or  not  the  holding  of  Pike 
superior  court  beyond  the  time  when  the 
judge  had  a  right  to  open  Henry  superior 
court  would  cause  the  holding  of  Pike  su- 
perior court  after  such  period  had  expired  to 
be  illegal  need  not  be  considered,  because 
such  a  situation  does  not  arise  in  this  case, 
for  the  reason  that  the  adjournment  of  Pike 
superior  court  was  had  before  this  period  ex- 
pired, and  the  judge  did  open  Henry  superior 
court  on  the  day  fixed  by  law  for  that  term 
of  the  court  to  begin.  Until  the  judge  arrived 
and  opened  Henry  superior  court  on  the  third 
Monday  in  October,  the  October  term  of  that 
court  could  not  be  said  to  have  been  held,  or 
to  be  in  session;  and,  until  a  judge  qualified 
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to  hold  the  superior  court  of  that  county  had 
arrived  and  opened  It,  It  could  not  be  said 
that  there  were  two  courts  of  the  same  circuit 
in  session  at  the  same  time  simply  because 
another  court  of  the  same  circuit  was  in  ses- 
sion upon  that  day  but  before  Henry  superior 
court  was  opened.  CJlv.  Code,  {  4340,  pro- 
vides that  the  superior  courts  shall  be  held  by 
one  or  more  of  the  judges  of  the  superior 
courts  at  the  several  times  prescribed  by  law. 
The  law  fixes  a  time  for  the  court  to  be  held 
and  the  term  to  begin,  but  no  court  is  held 
unless  there  is  a  Judge  there  to  hold  it  The 
holding,  or  a  session  of  the  court,  is  postponed 
until  such  judge  arrives  and  begins  a  ses- 
sion. The  law  provides  by  whom  the  court 
may  be  held;  and,  until  held  by  such  person, 
it  cannot  be  said  that  it  was  ever  held  at 
all.  The  presence  of  thejudge  is  an  indispen- 
sable prerequisite  to  the  court  being  opened 
and  beginning  its  session.  In  Works  on 
Courts  and  Their  Jurisdiction,  p.  1,  it  is  said: 
**To  constitute  a  court,  the  judges  must  be  in 
the  discharge  of  judicial  duties  at  the  time 
and  in  the  place  prescribed  by  law  for  the 
sitting  of  the  court."  The  fact  that  the  law 
prescribes  the  time  and  place  for  the  court 
tx>  be  held  does  not  of  itself  cause  the  court 
to  be  in  session  at  such  time  and  place. 
When  the  presiding  judge  passed  an  order,  on 
October  18th.  declaring  a  mistrial  in  the 
case  against  the  defendant  pending  in  Pilie 
superior  court,  he  was  then  holding  that 
court,  and  neither  he  nor  any  other  judge 
up  to  that  time  hiad  opened  or  begun  to  hold 
Henry  superior  court.  It  cannot,  therefore, 
be  said  that  the  judge  wbs  holding  two  courts 
In  his  circuit  at  the  same  time,  or  that  two 
courts  in  such  circuit  were  in  session  at  the 
same  time.  The  action  of  the  judge  in  hold- 
ing Pike  superior  court  and  declaring  a  mis- 
trial on  the  third  Monday  in  October  was  not 
illegal,  nor  was  the  jury  improperly  discharg- 
ed; and  the  court  committed  no  error  in 
striking  the  defendant's  plea.  In  this  connec- 
tion, see  State  of  Iowa  v.  Knight,  19  Iowa, 
94;  Mendum  v.  Commonwealth,  6  Rand.  (Va.) 
704;  Liparl  v.  State,  19  Tex.  App.  431,  433. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sicknesa 


(134  Qa.  S16) 

•    PARKER  V.  PARKER. 

(Supreme  Court  of  Georgia.     April  13,  1910.) 

(SyllahuB  fty  the  Court.) 

1.  Husband  and  Wife  (U  283,  298^J*)— Ac- 
tion FOR  Alimony  — Ghounds  — instruc- 
tions—**Cause.** 

Upon  the  trial  of  an  actioD  brought  by  the 
wife  against  the  husband  for  permanent  ali- 
mony, it  is  not  error  to  refuse  a  timely  writ- 
ten request  of  the  defendant  to  charge  toe  jury 
as  follows:  "If  you  believe  from  the  evidence 
in  this  case  that  Mrs.  Parlcer  left  her  husband, 
and  that  she  left  without  cause,  then  I  charge 
you  that  you  would  not  be  authorized  to  find 


any  alimony  for  plaintiff.    When  I  say  and  nse  - 
in  this  connection  the  word  'cause,*  I  mean  some 
unlawful  act  or  unlawful  doing.'* 

(a)  A  wife  is  not  barred  of  her  right  to  ali- 
monv  simply  because  the  conduct  of  the  hus- 
band, causing  her  to  refuse  to  live  with  him, 
did  not  consist  of  acts  which  were  unlawful. 

[E}d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  1002-1073;  Dec  Dig.  §§ 
283,  298\(i* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1009-1012 ;   vol.  8,  pp.  7597,  7598.] 

2.  Husband   and  Wife   (8  298% ♦)— Action 
FOR  Alimont— Instructions. 

Where  the  wife  brought  suit  against  the 
husband  for  permanent  alimony,  alleging  that 
he  "has  abanaoncd  petitioner  against  her  will,*' 
and  it  appearing  upon  the  trial  that  the  bus- 
band  alone  removed  to  the  place  at  which  he 
and  his  wife  formerly  resided,  and  there  being 
evidence  to  show  that  she.  at  the  time  of  the 
husband's  removal,  was  aflSicted  wiUi  an  incur- 
able disease,  and  that  at  the  time  her  health 
was,  and  ever  since  has  been,  such  that,  for 
specified  reasons,  she  could  not  live  at  snch 
place,  it  was  not  error  upon  such  trial  to  re- 
fuse a  timely  written  request  of  the  defendant 
to  charge  the  jury  that  the  plaintiff  could  not 
recover  if  the  husband  endeavored  to  get  his 
wife  to  remove  to  such  place  and  she  was 
physically  able  to  do  so,  but  refused,  or  if  she 
was  not  at  the  time  physically  able  to  so  re- 
move, but  afterwards  became  so,  and  refused  to 
remove  to  such  place  and  reside  with  the  hus- 
band, and  he  was  at  all  times  willing  to  "re- 
ceive her  in  his  home." 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,   Dec.   Dig.   §  208%.*] 

3.  Sufficiency  of  Evidence. 

The  evidence  supported  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Jefferson 
County;  B.  T.  Rawllngs,  Judge. 

Action  between  S.  J.  Parker  and  M.  C 
Parker.  From  the  Judgment,  S.  J.  Parker 
brings  error.    Affirmed. 

B.  F.  Walker  and  Cain  &  Hardeman,  for 
plaintiff  in  error.  H.  C.  Roney  and  Phillips 
&  Phillips,  for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(U4  Oa.  347) 
COOK   V.    STATEl 
(Supreme  Court  of  Georgia.     April  15,  1910.) 

(ByllabuB  hy  the  Court,) 

1.  Criminal  Daw  (§  954*)— New  TbiaI/— Ob- 
jections TO  Evidence— Review. 

A  complaint,  in  a  motion  for  a  new  trial, 
that  error  was  committed  in  admitting  certain 
evidence  over  the  objection  of  the  accused,  pre- 
sents no  question  for  decision,  unless  the 
grounds  of  objection  urged  against  the  evidence 
at  the  time  it  was  offered  are  set  forth.  Field 
V.  State.  126  Ga.  571,  55  S.  E.  502. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  2363-2367;  Dec.  Dig.  | 
954.»] 

2.  Criminal  Law  (8  921*)— New  Trial— Ad- 
mission OF  Irrelevant  Evidbncx. 

The  admission  of  irrelevant  testimony  will 
not  generally  warrant  the  granting  of  a  new 
trial,  unless  it  appears  that  the  evidence  was 
calculated    to   injuriously    affect   the    complain- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  9t  Reporter  Indexos 
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ing  party.  EJspecially  is  this  true  when  the  evi- 
dence is  not  material  and  not  calculated  to  mis- 
lead the  jnry.  Elliott  v.  State,  132  Ga.  758, 
64  S.  E.  1090. 

[Bd.  Note.^For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  H  2206-2209;  Dec.  Dig.  S 
921.*] 

8.  Homicide  (8  216»)—EJvidencb— Dying  Dec- 
larations. 

Where  evidence  shows  prima  facie  that 
declarations  made  by  a  person  who  had  been 
shot  and  soon  thereafter  died  were  dying  dec- 
larations within  the  meaning  of  the  law,  they 
are  admissible  in  evidence.  Lowe  v.  State,  132 
6a.  841,  63  8.  EX  1114.  See,  also,  Jones  ▼. 
State,  130  Ga.  274,  60  S.  E.  840;  Bird  v. 
State,   128   Ga.   253,   57   S.   E.   320. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  457;    Dec.  Dig.  {  216.*] 

4.  Criminal  Law  (8  824*)— Trial— Instruc- 
tions—Necessity  OF  Request. 

The  law  of  voluntary  manslaughter  was  in- 
volved, it  was  founded  solely  upon  the  state- 
ment of  the  accused,  and,  there  being  no  timely 
written  request  to  charge  upon  the  subject  of 
manslaughter,  there  was  no  error  in  refusing 
to  do  so.     Robinson  v.  State,  114  Ga.  56,  39 

5.  E.  862. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  18  1996-2004;  Dec  Dig.  8 
824;*    Homicide,  Cent.  Dig.  §8  615,  651.] 

5.  Homicide  (8  166*)  —  Evidence  —  Admissi- 
bility. 

Where,  upon  the  trial  of  one  charged  with 
murder,  it  was  the  theory  of  the  state  that 
the  defendant  killed  the  deceased  for  the  pur- 
pose of  robbery,  and  there  was  evidence  to  sup- 
port such  theory,  it  was  not  erroneous  to  per- 
mit a  witness  to  testify  that  the  deceased  **nad 
some  money  on  the  Saturday  previous  to  the 
killing  on  Monday.  •  ♦  •  I  think  I  paid  him 
between  $10  and  $15.  *  *  *  1  suppose  Jesse 
Cook  saw  me  pay  him.  He  was  standings  right 
there  by  him*' — over  the  objection  of  de&ndant 
that  such  testimony  was  irrelevant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8  329 ;  Dec.  Dig.  8  166.»] 

6.  Sufficiency  of  Evidence. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  abuse  of  discretion  in 
refusing  to  grant  a  new  trial. 

Brror  from  Superior  Oourt,  Bartow  Coun- 
ty;  A.  W.  Fite,  Judge. 

Jesse  Cook  was  convicted  of  murder,  and 
brings  error.    Affirmed. 

W.  C.  Henson  and  G.  H.  Aubrey,  for 
plaintifr  in  error.  T.  C.  Milner,  Sol.  Gen., 
Geo.  W.  Stevens,  and  Jno.  0.  Hart,  Atty. 
Gen.,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(184  Oa.  tm 
WIGGINS  et  al.  v.  MARIETTA  TRUST  & 

BANKING  CO. 
(Supreme  Court  of  Greorgia.     April  15,  1910.) 

(Syllahui  ly  the  Court,) 

New  Trial  (8  132*)— Proceedings  to  Pro- 
cure—Dismissal OF  Motion  —  Failure  to 
File  Brief  of  Evidence. 

During  the  August  term,  1908,  of  court, 
the  defendants  made  a  motion  for  a  new  trial, 
and  a  rule  nisi  signed  by  the  presiding  judge 


was  issued  August  31,  1908,  requiring  the  plain- 
tiffs to  **sbow  cause  before  me,  at  such  time  as 
may  be  fixed  for  hearing  motions  during  present 
term  of  the  court,  why  the  foregoing  motion 
should  not  be  granted,"  and  an  order  waa  passed 
on  that  dajr  providing  that  movants  have  "un- 
til the  hearing,  whenever  it  mav  be,  to  prepare 
and  i)resent  for  approval  a  briet  of  the  evidence 
in  said  case,"  and  further  providing  "that  said 
motion  be  heard  and  determined  at  such  time 
as  may  be  fixed  for  hearing  motions  during  the 
present  term  of  the  court,  of  which  order  and 
motion  for  a  new  trial  counsel  for  the  plain- 
tiffs acknowledged  service  on  September  1,  1908. 
On  September  11,  1908,  the  court  took  a  recess 
until  the  fourth  Monday  in  October,  1908,  and 
the  presiding  judge  announced  orally  in  open 
court  that  at  the  time  last  named  "motions  would 
be  heard."  The  court  reconvened  on  the  fourth 
Monday  in  October,  1908,  and  the  next  day  the 
presiding  judge  in  open  court  called  for  a  hear- 
ing the  motion  for  a  new  trial,  and  passed  an 
order  in  which,  after  reciting  that  the  motion 
"having  been  called  in  its  order  for  trial,  and 
it  appearing  to  the  court  that  no  brief  of  evi- 
dence has  been  prepared  and  presented  for  ap- 
proval and  filing  as  required  by  law,"  it  waa 
adjudged  that  the  motion  be  dismissed.     Held: 

(1)  The  order  dismissing  the  motion  was  not 
erroneous,  because  there  was  "no  written  or- 
der of  the  court  setting  the  said  motion  for 
hearing  on  the  date  the  same  was  called." 

<2)  Nor  was  it  erroneous  to  grant  such  order 
because,  "movants  having  no  notice  that  the 
same  was  set  for  that  day,  other  than  hearsay 
that  motions  would  be  heard,  and  not  being 
present  in  open  court  when  the  verbal  announce- 
ment was  made,  if  such  was  made,  that  they 
were  not  bound." 

(3)  The  failure  of  the  official  stenographer  of 
the  circuit  to  transcribe  his  notes  and  furnish 
counsel  for  movants  with  a  copy  of  the  evidence 
introduced  upon  the  trial  did  not  make  it  er- 
roneous to  dismiss  the  motion  on  the  ground 
that  no  brief  of  the  evidence  had  been  "pre- 
pared and  presented  for  approval."  Bryant  v. 
Gray,  105  Ga.  483,  30  S.  E.  732 :  Lambert  Co. 
V.  Bray  &  Co.,  127  Ga.  452,  56  S.  Ew  513. 

(4)  The  court  did  not  abuse  its  discretion  in 
refusing  to  postpone  the  hearing  of  the  motion 
in  order  to  give  more  time  for  movants  to  pre- 
pare and  present  for  approval  a  brief  of  the  evi- 
dence introduced  upon  the  trial  of  the  case,  and 
in  dismissing  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trialf 
Cent.  Dig.  8S  273,  275 ;    Dec.  Dig.  §  132.*] 

Error  from  Superior  Court,  Polk  County; 
Price  Edwards,  Judge. 

Action  between  A.  E.  Wiggins  and  others 
and  Marietta  Trust  ft  Banking  Company. 
From  the  Judgment,  Wiggins  and  others 
bring  error.    Affirmed. 

J.  M.  Hunt  and  W.  H.  Terrell,  for  plain- 
tiffs In  error.  D.  W.  Blair  and  Bunn  &  Bunn, 
for  defendant  in  error. 

HOLDEN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(1S4  G«L  823; 

SPOONEB  V.  SMITH,  Governor. 
(Supreme  Court  of  Georgia.     April  15,  1910.) 

(SyllahiM  hy  the  Court.) 

Bail  (8  80*)— Release  of  Surety— Estoppel. 

where  a  prisoner  waa  released  from  custody 

on  a  bond  signed  by  two  sureties,  and  on  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reportar  Indexes 
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same  day  was  delivered  up  by  them  to  the  sher- 
iff, and  still  later  on  that  day  one  of  the  sureties 
went  to  a  deputy  sheriff,  who  had  no  knowledge 
of  the  previous  occurrences,  represented  that  a 
bond  ha'd  already  been  given  and  was  all  right, 
caused  the  deputy  to  examine  the  bond,  which 
was  in  the  sheriffs  office,  and  on  that  basis  ob- 
tained the  release  of  the  prisoner  from  custody, 
on  failure  of  the  latter  to  appear,  and  in  re- 
sponse to  a  proceeding  to  forfeit  the  bond,  such 
surety  was  estopped  from  asserting  that  it  was 
of  no  force,  by  reason  of  the  delivery  of  the 
accused  to  the  sheriff. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  §  80.*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty;   Frank  Park,  Judge. 

Action  by  Hoke  Smith,  Governor,  against 
R.  T.  Spooner.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

H.  B.  Spooner,  T.  S.  Hawes,  and  J.  R.  Pot- 
tle, for  plaintiff  in  error.  W.  E.  Wooten,  Sol. 
Gen.,  and  I.  J.  Hofmayer,  for  defendant  in 
error. 

LUMPKIN,  J.  Caesar  King  was  arrested 
for  a  misdemeanor.  He  gave  bond,  with  two 
sureties,  for  his  appearance.  During  the 
same  day  the  sureties  became  apprehensive 
that  the  defendant  would  run  away.  There- 
upon they  took  him  in  charge,  and  one  of 
tbem  carried  him  to  the  county  town  and  de- 
livered him  to  the  sheriff,  who  locked  him  in 
jail.  Later  in  the  day  the  surety  who  bad 
delivered  the  defendant  to  the  sheriff  went 
to  the  jail  to  see  him.  According  to  the  evi- 
dence for  the  state,  this  surety  then  went  to 
the  deputy  sheriff,  who  had  no  knowledge  of 
the  preceding  transaction,  and  said  he  de- 
sired to  get  the  prisoner  out.  The  deputy 
replied  that  he  would  be  all  right,  and  that 
they  would  go  and  make  a  bond.  The  sure- 
ty replied  that  the  bond  was  all  right;  that 
it  had  already  been  made.  The  deputy  had 
not  seen  the  bond,  but  went  to  the  office, 
where  he  found  it  apparently  regular,  and 
the  surety  said  it  would  be  all  right  The 
deputy  thereupon  released  the  prisoner,  who 
worked  for  the  surety  awhile,  and  then  ran 
away.  The  other  surety  did  not  authorize 
the  obtaining  of  the  second  release.  On  a 
proceeding  to  forfeit  the  bond,  the  case  was 
submitted  to  the  judge  without  a  jury.  He 
held  that  it  was  binding  on  the  surety  who 
procured  the  second  release,  but  not  on  the 
other,  who  took  no  part  in  it  To  this  excep- 
tion was  taken. 

A  surety  cannot  be  allowed  to  procure  the 
release  of  a  prisoner  on  the  basis  of  a  bond 
signed  by  him  and  another,  holding  it  out  as 
a  subsisting  bond  to  a  deputy  sheriff,  -who 
does  not  know  otherwise,  and  then  repudiate 
it'  on  the  ground  that  It  was  inoperative  as 
a  bond,  because  the  prisoner  had  been  deliv- 
ered up  to  the  sheriff  after  the  bond  was 
given,  though  apparently  there  was  nothing 
to  show  any  want  of  vitality  in  It.    To  per- 


mit this  would  be  to  allow  the  surety  to  per- 
petrate a  fraud,  to  hold  out  a  bond  as  In 
force,  and  on  that  basis  secure  the  advan- 
tage derivable  from  a  subsisting  bond,  and 
then  turn  and  secure  an  advantage  on  the 
basis  that  it  was  not  He  is  estopped  from 
doing  so.  If  the  bond  signed  by  him  had 
sufficient  vitality  to  accomplish  the  release, 
it  was  sufficient  to  bind  the  surety  who  used 
it  for  that  purpose.  Smith  v.  Spencer,  63  Ga. 
702,  7(H;  Brown  v.  Colquitt,  73  Ga.  59,  62, 
G3,  54  Am.  Rep.  867  (cited  as  to  estoppel); 
Jones  v.  Gordon,  82  Ga.  570,  9  S.  E.  782; 
Willis  V.  Rivers,  80  Ga.  556,  7  S.  E.  90;  Wall 
v.  Mount,  121  Ga.  831,  49  S.  E.  778. 

It  was  suggested  that  there  could  not  be 
a  several  judgment  on  a  joint  obligation. 
The  bond  is  not  in  the  record.  It  may  have 
l)een  joint  and  several.  If  it  was  not  so,  the 
burden  of  showing  error  was  on  the  plaintiff 
in  error.  At  any  rate,  this  surety  is  not  in 
a  situation  to  discharge  himself  by  setting 
up  that  he  could  not  estop  his  co-surety  as 
well  as  himself. 

Judgmeiit  affirmed.  All  the  Justices  con- 
cur. 


a34  Oa.  813> 
FUTCH  V.  BOHANNON. 
(Supreme  Court  of  Georgia.     April  IB,  1910.) 

(Svllal>u8  hy  the  Court,) 

1.  Ferbies  (§  2*)— Opebation— What  Consti- 
tutes. 

Where  one  employs  a  flatboat  or  other 
means  of  transporting  his  employ^  and  his 
wagons -and  teams  across  a  stream  to  and  from 
his  sawmill,  and  does  not  transport  any  part 
of  the  public  for  hire  or  compensation,  he  is  not 
engaged  in  operating  a  ferry. 

[Ed.  Note.— For  other  cases,  see  Ferries,  Cent. 
Dig.  S  2;    Dec.  Dig.  {  2.»] 

2.  Ferbies  (8  19*)— Public  Fsbbieb— Viola- 
tion OF  Rights. 

Where  one  employs  a  flathoat  or  other  ves- 
sel, not  for  the  purpose  of  conveyingr  any  part 
of  the  public  or  freight  for  hire,  but  for  the 
purposes  indicated  in  the  preceding  headnote, 
he  does  not  infringe  upon  or  Violate  the  rif^hts 
of  the  owner  of  a  public  ferry,  though  the  right 
of  the  latter  to  maintain  and  operate  a  ferry  is 
exclusive,  and  territorially  extends  beyond  the 
point  at  which  the  former  keeps  and  maintains 
a  flatboat  or  other  means  for  the  purpose  of 
conveying  his  employes  and  teams  across  the 
stream. 

[Ed.  Note.— For  other  cases,  see  Ferries,  Cent. 
Dig.  §{  46-59;    Dec  Dig.  §  19.*] 

(Additional  Syllahus  hy  Editorial  Staff.) 

3.  Ferries  <§  2*)— "Ferby." 

The  term  *ferry"  imports  the  idea  of 
charging  or  receiving  toll  for  transportation.  A 
ferry  is  the  right  of  carrying  passengers  across 
streams,  or  bodies  of  water,  or  arms  of  the  sea, 
from  one  point  to  another  for  a  compensation 
paid  by  way  of  toll. 

[I^.  Note.— For  other  cases,  see  Ferries,  Cent. 
Dig.  §  2 ;    Dec.  Dig.  S  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  a  pp.  2749-2751 ;    vol.  8,  p.  7H62.) 


*For  other  caseff  see  same  topic  and  section  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  d«M,  A  Heporrer  Indexes 
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Error  from  Superior  Court,  Wilcox  County; 
D.  V.  Whipple.  Judge. 

Action  by  J.  L.  Bobannon  against  J.  T. 
Futch  and  one  Hamilton.  Action  dismissed 
as  to  Hamilton.  Judgment  for  plaintiff,  and 
defendant  Futch  brings  error.  Affirmed,  with 
directions. 

M.  B.  Cannon,  for  plaintiff  in  error.  E."  H. 
Williams,  for  defendant  in  error. 

BECK,  J.  The  plaintiff  filed  his  equitable 
petition,  and  sought  an  injunction  against  de- 
fendants, Futch  and  Hamilton,  praying  that 
they  be  enjoined  from  operating  a  ferry  on 
the  Ocmulgee  river  at  a  point  less  than  10^ 
miles  from  the  place  at  which  the  plaintiff 
was  operating  a  public  ferry,  in  the  exercise 
of  a  franchise  alleged  and  admitted  by  the 
defendants  to  be  exclusive  as  to  the  territory 
named,  and  to  have  been  duly  granted  to  peti- 
tioner by  the  proper  authorities.  There  was 
some  evidence  to  support  the  allegation  that 
the  defendants  were  preparing  to  operate  a 
ferry  as  alleged  in  the  petition. 

Futch  (Hamilton  having  been  dismissed 
from  the  case)  denied  that  he  was  preparing 
or  Intended  to  establish  or  operate  either  a 
public  or  a  private  ferry,  and  contended  that 
the  preparations  which  he  was  making  were 
exclusively  for  the  purpose  of  transporting, 
for  his  own  private  use  and  benefit,  employ<^s. 
wagons,  and  teams  employed  by  him  In  mov- 
ing lumber  manufactured  at  his  sawmill  to 
a  place  at  which  the  lumber  was  loaded  for 
shipment,  and  that  it  was  necessary  for  him 
to  cross  the  river  with  his  teams  In  taking 
them  back  and  forth  from  the  mill,  and  that 
It  was  nearer  and  more  convenient  for  him- 
self, his  employes,  and  teams  to  cross  the 
river  at  the  point  where  he  proposed  trans- 
porting them  than  at  the  ferry  operated  by 
tiie  petitioner.  Defendant  admitted  that  he 
did  not  own  the  land  on  either  side  of  the 
stream.  He  introduced  no  evidence  other 
than  his  sworn  answer.  Upon  the  interlocu- 
tory hearing  the  court  granted  the  injunction 
against  Futch  as  prayed  for,  and  also  adjudg- 
ed that  he  "be  further  enjoined  from  using 
said  attempted  ferry  as  prayed  for  by  him  in 
his  answer.'* 

Whether  the  petitioner,  under  the  grant  of 
a  franchise,  had  the  sole  and  exclusive  privi- 
lege of  maintaining  and  operating  a  ferry  * 
within  the  distance  of  10%  miles  on  either  j 
side  of  the  ferry  established  by  him,  is  not 
presented  in  this  record.  The  petitioner's  ex- 
elusive  right  to  operate  a  ferry  charging  toll 
within  the  designated  distances  was  not  chal- 
lenged or  questioned  by  the  defendant,  and 
the  order  of  the  Judge  granting  the  iuterlocu-  ' 
tory  injunction,  restraining  the  defendant 
from  operating  a  public  or  private  ferry — 
that  is,  a  ferry  at  which  tolls  are  charged  or 
any  part  of  the  public  transported  for  hire 
— is  not  excepted  to;  but  the  court's  order 
Is  broad  enough  to  operate  as  an  Injunction 
ajrainst  the  employment  of  flatboats  to  be 
used  by  the  defeiula ut  as  a  means  of  trans- 
porting wagons  and  teams  necessary  in  the 


operation  and  carrying  on  of  his  sawmill.  In 
the  defendant's  answer  it  is  distinctly  alleg- 
ed that  he  intended  to  run  and  operate  "said 
ferry"  exclusively  for  his  own  private  us^ 
and  benefit,  and  for  the  purpose  of  carrjinu 
his  teams  across  the  river,  as  stated  abovie. 
The  answer  also  negatives  any  Idea  of  carry- 
ing or  transporting  the  public  or  any  part 
thereof  for  hire  or  toll;  and  yet  in  the  Inter- 
locutory order  it  is  adjudged  that  the  defend- 
ant "be  further  enJolne<1  from  using  said  at- 
tempted ferry  as  prayed  for  by  him  in  his  an- 
swer." 

Both  in  the  answer  and  in  the  interlocutory 
Injunction,  the  employment  and  use  by  the 
defendant  of  a  means  of  transporting  his 
teams  across  the  river  is  spoken  of  aa  a  ferry. 
The  term  **ferry"  in  itself  Imports,  neces- 
sarily, the  idea  of  charging  or  receiving  toll 
for  transportation.  A  ferry  is  the  riglit  of 
*ViarryIng  passengers  across  streams,  or  bodies 
of  water,  or  arms  of  the  sea,  from  one  point 
to  another,  for  a  compezisatiou  paid  by  the 
way  of  toll."  2  Washburn  on  Real  Property 
(5th  Ed.)  20.  And  this  definition  is  substan- 
tially in  accord  with  numerous  definitions  of 
the  word  found  in  the  law  dictionaries,  test- 
books,  and  the  decisions  of  courts.  *'A  pub- 
lic ferry  is  open  to  all.  Regular  fare  is  es- 
tablished. The  ferryman  is  a  common  car- 
rier. He  is  bound  to  take  over  all  who  come, 
and  he  is  held  to  strict  liability.  Such  a 
right  exists,  not  as  appurtenant  to  his  land, 
but  as  a  franchise  which  needs  the  grant  of 
the  proper  authority."  Greer  v.  Haugabook, 
47  Ga.  2S2.  In  the  same  case  the  court  said: 
"A  private  ferry  is  mainly  for  the  use  of  the 
owner;  and,  though  he  may  take  pay  for  fer- 
riage, he  does  not  follow  it  as  a  business.  His 
ferry  Is  not  open  to  the  public,  at  Its  demand. 
He  may,  or  may  not,  keep  it  going,"  etc. 
In  both. expressions,  "public  ferry"  a^d  "pri- 
vate ferry,"  is  Involved  the  idea  of  a  right 
to  take  compensation  for  transportation  of 
freight  or  passengers  by  way  of  toll. 

Consequently  the  operation  of  a  boat  by  a 
person  merely  for  the  purpose  of  conveying 
his  own  teams  and  employes  across  a  stream 
would  be  neither  a  public  nor  a  private  fer- 
ry; and  the  employment  of  proper  means  for 
transporting  himself,  his  employes,  and  his 
teams  by  th^  defendant  lb  no  way  Interfered 
with  nor  violated  any  rights  of  the  petitioner 
in  this  case  to  the  maintenance  and  opera- 
tion of  a  ferry,  however  exclosive  those  rights 
may  have  been  within  the  territory  designat- 
ed. And  w(hile  the  court's  order,  so  far  as  it 
operates  to  prevent  the  defendant  from  es- 
tablishing and  operating  a  ferry,  whether 
public  or  private,  is  permitted  to  stand,  direc- 
tion is  given  that  the  Injunction  be  «o  modi- 
fled  as  to  allow  the  defendant  to  employ  a  flat- 
boat  or  other  suitable  means  of  cony  eying  his 
employes  and  his  wagons  and  teams  across 
the  stream  where  it  is  contended  he  was  pre- 
paring to  operate  a  ferry. 

Judgment  aflirmed,  with  direction.  All  the 
Justices  concur. 
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PATTERSON  v.  STATE. 
(Sqpreme  Court  of  Georgia.     March  19,  1910.) 

(Syllabus  hy  the  Court,) 

1.  Homicide  (§  122*)— Instructions  — Justi- 
fication. 

The  excerpt  from  the  court*8  charge  aa  con- 
tained in  the  first  division  of  the  opinion  was 
not  open  to  any  of  the  criticisms  made  upon  it. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  S  122.  •] 

2.  Homicide  (§5  56,  122*)  —  Instructions — 
Manslaughter. 

When  considered  in  connection  with  its 
context,  the  excerpt  from  the  charge  contained 
in  the  second  division  of  the  opinion  is  not  er- 
roneous. 

[M.   Note.— For  other  cases,   see   Homicide, 
Dec.  Difc  SS  56.  122.*1 
8.  Criminal  Law   (8  824*)  —  Instruction  — 

Written  Request— Necessity. 

An  omission  tp  give  in  charge  Pen.  Code 
1895,  §  985,  concerning  the  relative  value  of 
positive  and  negative  testimony,  in  the  absence 
of  a  timely  written  request,  is  not  sufficient 
ground  for  a  new  trial. 

[Eld.  Note,— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §8  1996-2002;  Dec.  Dig.  § 
824.*] 

4.  Homicide  (8  169*)— Evidence. 

On  the  trial  of  one  for  murder,  where  it 
becomes  material  to  explain  the  presence  of  the 
deceased  at  the  scene  of  the  homicide,  whether 
he  was  there  on  an  innocent  or  an  unlawful 
mission,  testimony  of  an  officer  that  he  had  a 
warrant  for  the  defendant,  and  had  requested 
the  deceased  on  the  morning  of  the  homicide  to 
watch  the  place  where  the  homicide  occurred, 
and  to  telephone  the  officer  if  he  discovered^  the 
defendant's  presence,  is  relevant. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Dec  Dig.  8  169.*] 

5.  Homicide  (§  253*)— Murder— Evidence. 

The  evidence  warranted  the  verdict. 
[Ed.    Note.— For   other   cases,   see   Homicide, 
Cent.  Dig.  §8  523-532;    Dec.  Dig.  8  253.^] 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Henry  Patterson  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

C.  R.  Winchester,  for  plaintiff  In  error.  J. 
R.  Williams,  Sol.  Gen.,  and  Jno.  0.  Hart, 
Atty.  Gen.,  for  the  State. 

EVANS,  P.  J.  The  defendant,  Henry  Pat- 
terson, was  convicted  of  the  murder  of  W.  F. 
McRee,  and  sentenced  to  be  hanged.  On  tbe 
trial,  evidence  was  submitted  in  behalf  of 
the  state,  tending  to  show  that  the  homicide 
occurred  near  the  house  of  the  defendant's 
wife  (who  was  living  separate  and  apart 
from  her  husband  at  tbe  time)  at  about  11 
o'clock  at  night  During  the  day  the  sheriff 
of  the  county,  who  had  a  warrant  for  the 
defendant,  requested  tbe  deceased  to  watch 
the  premises  of  the  defendant's  wife,  in  or- 
der to  ascertain  if  the  defendant  was  lurking 
around.  Two  pistol  shots  were  heard,  as  if 
they  were  fired  near  tbe  house  of  the  defend- 
ant's wife,  and  shortly  thereafter  some  neigh- 


bors, who  were  attracted  to  the  scene  by  the 
pistol  shots,  found  the  body  of  the  deceased 
lying  about  91  feet  distant  from  the  bouse. 
When  his  body  was  thus  discovered  it  was 
found  that  a  bullet  bad  passed  through  liis 
neck,  cutting  the  Internal  Jugular  vein,  and 
the  ground  where  the  body  was  lying  showed 
marks  of  profuse  bleeding  from  the  wound. 
The  deceased  was  attired  in  his  usual  dress. 
His  hat  was  lying  within  a  few  feet  of  the 
body.  The  defendant  contended  that,  as  he 
approached  the  house  of  his  wife  that  night, 
he  saw  a  man  enter  the  house,  and  shortly 
heard  him  Importune  his  daughter  to  submit 
to  his  lust,  and  that  upon  her  refusal  he 
made  a  similar  request  of  the  defendant's 
wife;  that  from  the  conversation  and  noise 
in  the  house  he  was  led  to  believe  that  the 
person  therein  was  about  to  have  sexual  in- 
tercourse with  his  wife  or  daughter;  and 
that  he  placed  his  arm  through  the  window 
into  the  house  and  fired  in  order  to  prevent 
the  impending  sexual  act.  There  was  no 
trace  of  blood  in  the  bouse,  nor  between  the 
house  and  the  place  where  the  body  of  the 
deceased  was  found.  There  were  some  oth- 
er circumstances  tending  to  connect  the  de- 
fendant with  the  homicide  and  show  that  the 
deceased  was  killed  at  the  place  where  bis 
body  was  found. 

1.  In  the  motion  for  new  trial  the  defend- 
ant complained  of  the  following  charge: 
"The  law  does  not  justify  the  killing  after 
the  adultery  or  sexual  intercourse  with  the 
wife  or  daughter  has  t)een  completed.  A  man 
may,  in  good  faith,  defend  his  wife's  or  his 
daughter's  virtue  on  the  same  principle  of 
reason  and  Justice  that  he  might  defend  his 
own  person,  and  be  Justifiable  In  doing  so; 
but  the  law  will  not  Justify  him  in  deliber- 
ately killing  a  man  for  a  past  or  accomplish- 
ed act  of  sexual  intercourse,  either  with  his 
wife  or  his  daughter.  Tbe  killing  after  such 
an  act  has  been  completed  is  not  one  of  the 
instances  which  stand  upon  the  same  footing 
of  reason  and  Justice  as  those  enumerated  In 
the  Penal  Code  of  this  state."  The  error  al- 
leged Is  that  the  charge  was  Inapplicable; 
that  it  was  misleading  and  confusing,  and 
impressed  the  Jury  with  the  idea  that  If  the 
deceased  had  Just  completed  the  act  of  adul- 
tery with  the  defendant's  wife,  and  the  de- 
fendant discovered  it  immediately  while  the 
deceased  was  in  the  presence  of  his  wife  and 
killed  him,  the  homicide  would  not  be  Justi- 
fiable. In  this  excerpt  from  the  charge  the 
court  was  presenting  to  the  Jury  the  law  ap- 
plicable to  the  theory  advanced  by  the  de- 
fendant that  the  deceased  had  Just  com- 
mitted, or  was  about  to  commit,  adultery 
with  the  defendant's  wife.  There  was  evi- 
dence which  authorized  an  inference  that 
the  shooting  could  not  have  occurred  in  the 
house  as  claimed  by  the  defendant  The 
court  was  submitting  to  the  Jury  the  appro- 
priate law,  based  upon  the  hypothesis  that 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexei 
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the  deceased  bad  engaged  in  the  act  ot  sexual 
Intercourse  in  the  house,  but  that  he  was 
fired  upon  after  leaving  the  house.  The 
charge  was  applicable  to  a  theory  made  by 
the  record,  and  not  open  to  the  criticism  made 
upon  it 

2.  The  court  charged :  "In  order  to  reduce 
a  homicide  from,  murder  to  manslaughter, 
where  it  is  claimed  that  the  killing  or  homi- 
cide was  committed  for  the  purpose  of  pre- 
venting an  act  of  adultery  with  the  wife,  or 
adultery  and  fornication,  or  sexual  inter- 
course, with  the  daughter,  a  killing  by  the 
husband  or  father,  if  that  defense  is  set  up, 
in  order  to  reduce  the  homicide  from  murder 
to  manslaughter  under  those  circumstances, 
it  is  not  necessary  to  show  that  the  husband 
or  father  found  the  deceased  in  the  act  of 
adultery  with  his  wife,  or  committing  sexual 
intercourse  with  his  daughter;  but  if  he 
should  find  them  together  in  such  position  or 
under  such  circumstances  as  to  indicate  to  a 
reasonable  certainty  to  a  rational  mind  that 
such  an  act  had  Just  been  committed,  or  was 
about  to  be  committed,  and,  under  a  sudden 
heal  of  passion  aroused  by  such  circumstan- 
ces, the  husband  or  father  slays  the  deceas- 
ed, or  slew  the  deceased,  he  could  be  found 
guilty  of  no  higher  offense  than  that  of  vol- 
untary manslaughter."  This  charge  is  said 
to  be  error,  because,  if  the  defendant  found 
his  wife  and  the  deceased  together  under 
such  circumstances  as  to  indicate  with  rea- 
'sonable  certainty  that  the  sexual  act  with 
his  wife  or  daughter  had  just  been  commit- 
ted, or  was  about  to  be  committed,  and  the 
defendant  under  such  circumstances  slew 
the  deceased,  he  would  be  justified.  It  has 
been  held  that  the  killing  of  one  who  is  in 
the  act  of 'adultery  with  the  slayer's  wife 
is  within  Pen.  Code  1895,  §  75,  which  de- 
clares that  "all  other  instances  which  stand 
upon  the  same  footing  of  reason  and  justice 
as  those  enumerated  shall  be  justifiable  hom- 
icide." Richardson  v.  State.  70  Ga.  825.  In 
other  parts  of  the  charge  the  court  clearly 
presented  this  feature  of  the  law  of  justifi- 
able homicide  to  the  jury,  with  an  instruc- 
tion that  if  it  appeared  that  the  killing  was 
necessary,  or  apparently  so  to  a  reasonable 
person,  to  prevent  sexual  intercourse  with 
the  wife  or  daughter,  the  jury  would  be 
authorized  to  find  the  homicide  justifiable 
and  acquit  the  defendant  The  excerpt 
which  is  criticised  was  taken  from  that 
part  of  the  courts  instruction  drawing  the 
distinction  l)etween  murder  and  voluntary 
manslaughter.  While  it  is  true  that  the 
jury  may  acquit  the  slayer  of  all  crime  if 
they  find  the  killing  was  necessary,  or  ap- 
parently so,  either  to  prevent  the  commis- 
sion of  the  sexual  act  or  the  completion  of 
it,  yet,  if  the  circumstances  were  not  such 
as  to  impress  a  rational  mind  that  it  was 
necessary  to  take  human  life  to  prevent  the 
sexual  intercourse,  and  if  the  jury  should 
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find  that  the  slayer  killed  the  deceased  un- 
der a  violent  and  sudden  impulse  of  passion, 
engendered  by  the  circumstances,  the  homi- 
cide would  be  manslaughter.  Mays  v.  State, 
88  Ga.  399,  14  S.  E.  560.  The  court  was  en- 
deavoring to  impress  upon  the  jury  the  idea 
that,  if  the  killing  occurred  under  the  cir- 
cumstances described,  the  defendant  would 
not  be  guilty  of  murder;  that  he  could  be 
found  guilty  of  no  higher  offense  than  that 
of  voluntary  manslaughter.  The  place  where 
this  excerpt  is  found  in  the  charge  Is  dis- 
connected with  the  instruction  defining  un- 
der what  circumstances  the  defendant  would 
be  justifiable  in  taking  the  life  of  the  se- 
ducer of  his  wife  or  daughter.  On  this  sub- 
ject the  charge  was  full  and  accurate,  and 
no  complaint  is  made  on  that  score.  When 
considered  in  its  context,  we  do  not  think 
the  criticism  upon  the  charge  is  meritorious. 

3.  Ck)mplaint  is  made  of  an  omission  to 
charge  Pen.  Code  1895,  §  985,  concerning  the 
relative  value  of  positive  and  negative  testi- 
mony. In  every  case  it  is  the  duty  of  the 
judge,  with  or  without  request,  to  ^ive  to 
the  jury  an  appropriate  instruction  as  to 
the  law  on  each  substantive  point  or  issue 
involved  in  the  case;  but  a  judge  is  not  ob- 
liged to  charge,  in  the  absence  of  a  timely 
written  request,  as  to  any  collateral  matter. 
Hence  a  failure  to  charge  the  law  with  re- 
spect to  the  Impeachment  of  witnesses  will 
not,  in  the  absence  of  a  request,  be  ground 
for  a  new  trial.  Robinson  v.  State,  114  Ga. 
445,  39  S.  E.  862.  We  hardly  think  the  Code 
section  was  applicable  to  any  phase  of  the 
testimony;  but,  even  if  It  were,  the  omis- 
sion of  the  judge  to  give  the  section  in 
charge,  in  the  absence  of  a  timely  written 
request,  is  not  sufficient  ground  for  a  new 
trial. 

4.  The  court  allowed  the  deputy  sheriff, 
over  objection,  to  testify  that  on  the  day 
of  the  homicide  he  Informed  the  deceased 
that  he  had  a  warrant  for  the  defendant, 
that  he  suspected  that  the  defendant  could 
be  found  on  the  plantation  where  his  wife 
lived,  and  requested  the  deceased  to  look 
around  the  place,  and,  if  he  discovered  the 
defendant's  presence  there,  to  telephone  him 
of  the  fact  The  objection  to  this  testimony 
was  that  it  was  irrelevant  and  illegal.  This 
testimony  was  admissible  to  explain  the 
presence  of  the  deceased  at  the  place  where 
his  body  was  found,  and  to  illustrate  the 
issue  that  he  was  not  there  for  the  purpose 
of  having  sexual  intercourse  with  any  mem- 
ber of  the  defendant's  family,  but  for  the 
purpose  of  assisting  an  officer,  who  had  a 
warrant  against  the  defendant,  in  compass- 
ing his  arrest 

5.  The  evidence  is  sufficient  to  sustain  the 
verdict,  and  no  error  is  made  to  appear. 

Judgment  affirmed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account 
of  sickness. 
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WILLIAMS  ▼.  STATE. 
(Supreme  Court  of  Georgia.     April  12,  1910.) 

(Syllabus  dy  the  Court.) 

Review  on  Writ  of  Erbob. 

The  evidence  warranted  the  verdict,'  the 
court  did  not  abuse  its  discretion  in  refusing  a 
continuance,  the  alleged  newly  discovered  evi- 
dence was  impeaching  in  its  nature,  and  there 
was  no  abuse  of  discretion  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  CJoiirt,  Dooley  Ck)unt7; 
W.  V.  Whipple,  Judge. 

Homer  Williams  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Watts  Powell,  for  plaintiff  in  error.  W. 
F.  George,  Sol.  Gen.,  and  Jno.  C.  Hart,  Atty. 
Gen.,  for  the  State. 

FISH,  G.  J.  Judgment  afDrmed.  All  the 
Justices  concur. 


(134  Ga.  219) 

CHASTAIN  V.  LUMPKIN  &  WRIGHT. 
(Supreme  Court  of  Georgia.     March  3,  1910.) 

(Syllahui  by  the  Court.) 

Attorney  and  Client  (|  190*)— Compensa- 
tion. 

Where  counsel  prepared  and  filed  a  petition 
in  behalf  of  a  wife  against  her  husbana,  pray- 
ing  for  a  divorce  and  for  alimony,  permanent 
and  temporary,  and  before  the  defendant  was 
served  the  wife  notified  her  counsel  and  the  sher- 
iff in  writing  that  she  had  withdrawn  the  suit, 
and  directed  her  counsel  to  proceed  no  further 
with  the  case,  and  where  it  further  appeared 
that  the  husband  and  wife  had  ^'resumed  their 
relations  to  each  other  as  husband  and  wife," 
the  wife's  counsel  cannot  thereafter  press  the 
case,  over  the  wife's  protest,  by  having  service 
of  the  petition  perfected  and  obtaining  a  judg- 
ment for  fees. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Dec.  Dig.  §  190.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty;   Price  Edwards.  Judge. 

Action  between  A.  J.  Chastain  and  Lump- 
kin &  Wright  Ftom  the  judgment,  Chastain 
brings  error.     Reversed. 

J.  E.  Rosser  and  W.  M.  Henry,  for  plain- 
tiff Id  error.  Lumpkin  &  Wrt^bt  and  Jno. 
M.  Graham,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness,  and  LUMPKIN, 
J.,  disqualified. 


(184  Ga.  216) 

SMITH   V.   WESTERN  A   A.    R.   CO. 

WESTERN  &  A.  R.  CO.  v.  SMITH. 

(Supreme  Court  of  Georgia.     March  3,  1910.) 

(Syllahua  hy  the  Court.) 

1,  Master  and  Servant  (§  88*)— Existence 
OF  Relation— Apprentice  Fireman. 

If  a   person   uoder  due   Authority  from    a 
railroad  company  goes  upon  one  of  its  engines, 


hauling  a  train,  for  the  purpose  of  learning  the 
duties  of  a  fireman,  and  performs  services  for 
the  company  in  order  to  gain  such  experience 
and  knowleoge  of  the  work  as  will  render  blm 
competent  to  act  as  a  regular  fireman  and  to 
receive  pay  as  such,  thus  becoming  what  is 
called  '*a  learner  fireman"  or  "an  apprentice 
fireman,"  he  is,  while  thus  acting,  a  servant  of 
the  company,  although  he  receives  no  pay  dar- 
ing the  time  of  such  prei>eratory  service,  sad 
as  such  servant  he  is  a  fellow  servant  with 
the  regular  servants  employed  in  the  operation 
of  the  train  on  which  he  is  engaged.  vVeisser 
V.  Southern  Pacific  Ry.  Co.,  148  Cal.  420,  83 
Pac.  4S9,  7  Am.  &  Eng.  Ann.  Cas.  636. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  144 ;   Dec.  Dig.  9  Sa^j 

2.  Master  and  Servant  ({  88*)— Existence 
OF  Relation. 

If  only  certain  agents  or  employ^  of  a 
railroad  company  have  the  authority  to  select 
'Meamer*'  or  apprentice  firemen,  and  to  permit 
them  to  go  upon  the  engine  of  the  company 
with  a  view  to  learning  the  duties  of  a  fireman, 
and  some  other  employ^  of  the  company,  with- 
out authority,  issues  a  permit  to  a  person  for 
that. purpose,  his  going  upon  an  engine  of  the 
company  under  such  a  permit  woula  be  unau- 
thorized; and  if,  while  wrongfully  there,  he 
should  be  injured  by  the  negligence  of  the  en- 
gineer in  running  the  engine,  he  would  stand  as 
a  trespasser,  and  not  as  an  employ^. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  148 ;   Dec.  Dig.  $  88.*] 

3.  Master  and  Servant  ({  88*)— Existence 
OF  Relation. 

Under  such  circumstances,  if  the  engineer 
and  conductor  of  the  train  permitted  such  per- 
son to  go  upon  the  engine  and  act  as  a  "learner'* 
fireman,  they  having  no  authority  to  grant  such 
permission  or  to  select  such  apprentice  fireman, 
his  presence  upon  the  engine  would  not  there- 
by become  lawful,  and  he  could  not  claim  to 
be  properly  there  as  an  employ^  of  the  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  148;    Dec.  Dig.  8  8a*] 

4.  Master  and  Servant  (8  228*)— Injury  to 
Servant  by  Fellow  Servant— Contribu- 
tory  NEaLIOENCfc-STATUTES. 

If  the  plaintifiTs  husband  be  found  to  have 
been  an  employ^  of  the  company,  the  rule  laid 
down  in  Civ.  Code.  |  2323.  which  provides  that 
if  the  person  injured  is  himself  an  employ^  of 
the  company,  and  the  damage  was  caused  by 
another  employ^,  without  fault  or  negligence  on 
the  part  of  the  person  injured,  his  employ- 
ment by  the  company  shall  be  no  bar  to  the 
recovery,  would  apply ;  but  the  interpretation 
of  that  rale  would  also  ajpply  to  him,  so  that, 
if  he  were  guilty  of  negligence  contributing  in 
any  substantial  degree  to  his  own  injury,  he 
could  not  recover,  the  cause  of  action  having 
originated  prior  to  the  act  of  1900  (Acts  1909, 
p.    160). 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  670 ;   I>e&  Dig.  §  22a*) 

5.  Sufficiency  of  EJvidence. 

The  evidence  was  such  as  to  anthorize  the 
court  to  submit  to  the  jury  the  question  as  to 
whether  plaintifTs  husband  at  the  time  of 
his  death  was  a  trespasser  or  an  employ^  of  the 
defendant,  and  it  was  error  on  the  part  c^  the 
presiding  judge  to  fail  to  charge  appropriate 
law  on  the  subject  of  master  and  servant  rela- 
tive to  a  railroad  company  and  its  employ^. 
Morris  v.  Georgia  Railroad  St  Banking  Co..  131 
Ga.  475,  62  S.  R  579;  Weisser  v.  Southern 
Pacific  Ry.  Co.,  148  Cal.  426,  83  Pac  439.  7 
Am.  &  Kng.  Ann.  Cases,  636. 

(a)  The  evidence  was  not  such  as  to  antborise 
a    submission    to   the   jury .  of   the  question   of 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  lodext 
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whether  the  deeedent  occupied  the  legal  rela- 
tion of  a  licensee  towaixls  the  defendant  com- 
pany; and  the  mere  employment  of  the  word 
liceJisee"  by  one  of  the  witnesses,  in  descrilHng 
the  duties  of  a  '"learner"  fireman,  did  not  create 
such  legal  status,  with  the  rights  and  liabilities 
incident  thereto. 

6w  Issues  fob  Detebmination. 

If  it  should  be  determined  that  the  dece- 
dent was  an  employ^  of  the  defendant  company 
at  the  time  of  the  occurrence  which  resulted 
in  his  death,  it  should  then  be  determined  what 
were  his  duties  as  a  'ieamer"  fireman,  and 
whether  he  was  in  violation  of  any  duty  im- 
posed uijon  him,  or  was  guilt;^  of  negligence  in 
any  material  degree  contributing  to  bis  injury. 
7.  Review  on  Wbit  of  Ebbob. 

Without  intimating  any  opinion  as  to  what 
shoiild  be  the  finding  of  the  jurv  in  regard  to 
the  issues  of  fact. submitted  to  tbem,  it  is  held 
on  the  bill  of  exception  of  the  railroad  com- 
pany that  it  cannot  be  declared  as  matter  of 
law  that  a  verdict  was  demanded  in  its  behalf. 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  M.  J.  Smith  against  the  Western 
ft  Atlantic  Railroad  Company.  From  the 
Judgment,  Smith  brings  error;  the  railroad 
company  filing  cross-exceptions.  Reversed 
on  the  main  exceptions,  and  afllrmed  on  the 
cross-excep  tlons. 

Atkinson  ft  Bom,  for  plaintiff  In  error. 
Tye,  Peeples,  Bryan  ft  Jordan  and  R.  J.  ft 
J.  McCamy,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  In  the 
flrst  case,  and  aflSFmed  in  the  second.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent on  account  of  sickness,  and  ATKINSON, 
J.,  disqualified. 

(IS4  6a.  822) 

BROOKS  V.  STATE. 
(Supreme  Court  of  Georgia.     April  15,  1910.) 

(Syllabus  hy  the  Court,) 

Rkview  on  Wbit  of  Erbob. 

The  evidence  was  sufficient  to  support  the 
verdict.  There  was  no  error  in  the  charge  of 
the  court,  or  in  anv  ruling  made  during  the 
progress  of  the  trial,  sufficient  to  require  the 
grant  of  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; I*.  S.  Roan,  Judge. 

Frank  Brooks  was  convicted  of  crime,  and 
brings  error.    Afiirmed. 

Shropshire  ft  Boswell  and  Phil  W.  Davis, 
for  plaintiff  In  error.  C.  D.  Hill,  Sol.  Gen., 
D.  K.  Johnston,  and  Jno.  C.  Hart,  Atty.  Gen., 
for  the  State. 

ATKINSON,  J.  Judgment  afiElrmed.  All 
the  Justices  concur. 

aZi  Ga.  2S7) 

ELLIS  V,  ELLIS. 

(Supreme  Court  of  Georgia.     March  19,  1910.) 

(Syllabus  by  the  Court,) 

1.  Affidavits  (§  12*)— Sufficiency. 

Where  an  affidavit  offered  in  evidence  by 
the  plaintiff  purported  to  be  sworn  to  and  sub- 


scribed before  S.  O.  Smith,  as  deputy  clerk,  to 
the  admission  of  which  objection  was  made  by 
the  defendant  on  the  ground  "that  it  did  not 
appear  what  Smith  was  deputy  clerk  oL"  and 
when  such  objection  was  made  counsel  lor  the 
plaintiff  "stated  in  his  place  that  S.  O.  Smith 
was  deputy  clerk  of  the  superior  court  of  Haral- 
son county  and  that  he  saw  said  Smith  attest 
said  affidavit,"  which  statement  appears  as  a 
part  of  the  brief  of  evidence  set  forth  in  the  Ull 
of  exceptions,  to  which  no  obpection  was  made, 
the  court  did  not  err  in  admitting  the  affidavit 
in  evidence  over  the  objection  named. 

[Ed.  Note. — For  other  cases,  see  Affidavits, 
Dec.  Dig.  §  12.*] 

2.  ArriDAViTs  (§  5*)— Deputy  Clerk  or  Su- 
PERioB  Court— Authority  to  Administer 
Oaths  and  Attest  Affidavits. 

The  deputy  clerk  of  the  superior  court  Is 
competent  to  administer  oaths  and  attest  affi- 
davits to  be  used  as  evidence  in  judicial  pro- 
ceedings. Civ.  Code  1895.  S§  4359.  4362;  Bal- 
lard V.  Orr,  105  Ga.  191,  31  S.  E.  554 ;  Biggers 
V.  Winkles,  124  Ga.  991,  53  S.  E.  397. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Dec.  Dig.  {  5,*] 

3.  Divorce  (§  268*)— Disobedience  of  Decree 
FOR  Alimony  —  Rule  Ntsi  —  Absence  of 
Traverse  to  Answert-Rioht  to  Consider 
Evidence  tor  Dependant. 

When,  upon  the  hearing  of  a  rule  nisi  is- 
sued at  the  instance  of  the  wife  against  the  hus- 
band, requiring  him  to  show  cause  why  he 
should  not  be  attached  for  disobedience  to  an  or- 
der or  decree  directing  him  to  pay  over  to  the 
movant  a  certain  sum  as  temporary  alimony,  ev- 
idence in  the  latter's  favor  was  introduced  with- 
out objection,  it  was  the  duty  of  the  judge  to 
consider  the  same  in  making  up  his  judgment, 
though  no  written  traverse  of  the  husband*s  an- 
swer had  been  filed.  Harris  v.  Lamar,  102  Ga. 
154,  29  S.  E.  162. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Dee. 
Dig.  §  268.*] 

4.  Judgment  Supported  by  Evidence. 

The  judgment  rendered  in  this  case  was 
supported  by  the  evidence,  and  no  error  was 
committed  in  granting  the  attachment  for  con- 
tempt. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  by  Lula  Ellis  against  W.  A.  Ellis. 
From  a  Judgment  attaching  defendant  for 
contempt,  tie  brings  error.    Affirmed. 

M.  B.  Eubanks,  for  plaintiff  in  error.  Grif- 
fith, Weatherly  &  Mathews,  for  defendant  In 
error. 

HOU>EN,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent  on 
account  of  sickness. 


014  ChL  964) 
BRUCE  ▼.   NBAL  BANK. 
(Supreme  Court  of  Georgia.     April  18,  1910.) 

(Syllabus  by  the  Court,) 

Bills   and   Notes   (§   485*)— Indorsement- 
Denial  or  Execution. 

In  a  suit  by  the  holder  of  a  mortgage  on 
real  estate  to  foreclose  it,  where  the  plaintiff 
alleged  that  be  was  a  transferee  by  mdorse- 
ment  of  the  note  which  the  mortgage  secured, 
and  the  defendant  filed  a  plea  under  oath  deny- 
ing the  '^genuineness  and  legality  of  the  indorse- 


•For  otbar  cases  lee  same  topic  and  section  NUMBBR.  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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ments,'*  to  the  legal  sufBciency  of  which  the 
plaintiff  demurred,  and  the  court  overruled  the 
demurrer,  and  the  plaintiff,  though  excepting 
pendente  lite  to  such  ruling,  does  not  seek  to 
review  the  same  in  this  court,  die  plea  will  be 
treated  as  a  denial  of  the  indorsements  under 
oath,  as  required  by  the  statute.  In  such  a  case 
(although  there  was  no  other  defense  filed),  when 
no  evidence  was  introduced  to  prove  the  execu- 
tion of  the  indorsements,  it  was  erroneous,  over 
appropriate  objection,  to  admit  the  note  and 
mortgage  in  evidence  and  direct  a  verdict  for 
the  plaintiff. 

[Ed,  Note.~For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  §§  1542-1554;  Dec.  Dig.  § 
485.»] 

Error  from  Superior  Court,  Wilcox  (boun- 
ty; U.  V.  Whipple,  Judge. 

Action  by  the  Neal  Bank  against  J.  L. 
Bruce  to  foreclose  a  mortgage.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  Neal  Bank  filed  a  petition  against  J.  L. 
Brace  to  foreclose  a  mortgage  on  land.  The 
debt  secured  was  $1,500,  evidenced  by  a 
promissory  note  dated  August  26,  1904,  pay- 
able January  21,  1905.  The  mortgage  bore 
the  same  date,  and  created  a  lien  on  certain 
land  for  the  purpose  of  securing  the  payment 
of  the  debt,  and  was  duly  recorded  on  the 
19th  day  of  November,  1904.  The  mortgage 
and  note  were  attached  together.  The  note 
was  executed  by  J.  h.  Bruce,  payable  to  L. 
M.  Bruce,  and  the  mortgage  was  between  the 
same  parties.  Ehitered  on  the  back  of  the 
mortgage  were  the  following  indorsements: 
"Pay  to  the  order  of  Dreger  &  Doughty, 
Mgrs.  September  3,  1904.  L.  M.  Bruce." 
**Dreger  &  Doughty,  Mgrs."  In  paragraph  3 
of  the  petition  it  was  alleged:  "Said  note 
and  mortgage  were  duly  transferred  by  L. 
M/  Bruce  to  Dreger  &  Doughty,  and  by  tbem 
transferred  to  the  Neal  Bank."  Among  oth- 
er things  the  defendant's  answer  contained 
the  statement  that  "defendant  denies  both 
the  genuineness  and  the  legality  of  the  in- 
dorsements and  transfers  set  forth  in  the 
third  paragraph  of  said  petition."  The  plea 
was  filed  under  oath  and  positively  sworn  to. 
A  demurrer  was  filed  to  the  answer,  and 
overruled,  and  exceptions  pendente  lite  were 
approved  and  filed,  complaining  of  the  judg- 
ment in  overruling  the  demurrer  to  the  plea; 
but,  the  decision  of  the  main  case  having 
been  favorable  to  the  plaintiff,  there  was  no 
assignment  of  error  by  cross-bill  of  excep- 
tions upon  the  judgment  refusing  to  sustain 
the  demurrer  to  the  plea.  When  the  case 
was  on  trial  the  plaintiff  offered  in  evidence 
the  note  and  mortgage  and  Indorsements 
thereon,  without  proving  or  offering  to  prove 
the  execution  of  the  indorsements.  The 
documents  so  offered  were  admitted  in  evi- 
dence over  objection  as  follows :  "(1)  Because 
there  is  no  transfer  or  assignment  of  the 
mortgage  from  L.  M.  Bruce,  the  payee,  to 
Dreger  &  Doughty,  Mgrs.,  to  the  Neal  Bank, 
the  plaintiff.    (2)  Because,  the  defendant  hav- 


ing specifically  denied  on  oath  the  indorse- 
ments on  said  instrument,  that  is  to  say,  the 
indorsement  of  L.  M.  Bruce  to  Dreger  & 
Doughty,  Mgrs.,  and  Dreger  &  Doughty, 
Mgrs.,  said  indorsements  could  not  be  admit- 
ted in  evidence  without  proof  thereof  as  re- 
quired by  section  3705  of  the  Civil  Code  of 
Georgia;  both  the  genuineness  and  legality 
of  said  indorsements  having  been  denied  un- 
der oath  by  the  defendant  as  aforesaid.'* 
The  presiding  judge  directed  a  verdict  in  fa- 
vor of  the  plaintiff  for  the  amount  of  prin- 
cipal, interest,  and  attorney*s  fees  provided 
for  in  the  note.  No  motion  for  a  new  trial 
was  made,  but  the  defendant  came  by  direct 
bill  of  exceptions.  In  the  marginal  note  in 
the  bill  of  exceptions  the  judge  recited:  "It 
was  agreed  by  defendant's  attorney  that.  If 
the  note  and  mortgage  were  admitted  in  evi- 
dence, it  would  be  proper  to  direct  a  verdict 
for  the  plaintiff."  Error  was  assigned  up- 
on the  ruling  of  the  court  in  admitting  the 
note  and  mortgage  in  evidence  without  evi- 
dence tending  to  prove  the  indorsements,  and 
also  to  the  ruling  of  tlie  court  in  directing  a 
verdict  for  the  plaintiff;  as  to  the  latter  as- 
signment, it  being  contended,  among  other 
things,  that  the  verdict  was  without  evidence 
to  support  it 

Max  Isaac,  for  plaintiff  in  error.  Hal 
Lawson,  for  defendant  in  error. 

ATKINSON,  J.  The  assignments  of  erroT 
need  not  be  treated  separately.  If  it  was  er- 
roneous to  admit  the  indorsements  without 
proof  of  execution,  it  was  also  erroneous  to 
direct  a  verdict  in  favor  of  the  plaintiff. 
The  case  calls  for  the  construction  and  ap- 
plication of  certain  provisions  of  the  Code. 
It  Is  declared :  **The  holder  of  a  note  is  pre- 
sumed to  be  such  bona  fide,  and  for  value; 
if  either  fact  is  negatived  by  proof,  the  de- 
fendants are  let  into  all  their  defenses;  such 
presumption  is  negatived  by  proof  of  any 
fraud  in  the  procurement  of  the  note."  (3iv. 
Code,  §  3696.  Also:  **The  title  of  the  holder 
of  a  note  cannot  be  inquired  into,  unless  it 
Is  necessary  for  the  protection  of  the  de- 
fendant, or  to  let  in  the  def^ise  which  he 
seeks  to  make."  Civ.  Code,  S  3698.  Also: 
"An  Indorsement  or  assignment  of  any  bill, 
bond  or  note,  when  the  same  is  sued  on  by 
the  indorsee,  need  not  be  proved  unless  de- 
nied on  oath."  Civ.  Code,  S  3705.  The  plain- 
tiff demurred  to  the  legal  sufiSciency  of  the 
defendant's  plea  relative  to  denial  of  the  ex- 
ecution of  the  Indorsements,  and  upon  the  de- 
fendant's amending  the  plea,  so  as  to  aver 
that  the  ''defendant  denies  both  the  genuine- 
ness and  the  legality  of  the  indorsements 
and  transfers  set  forth  in  the.  third  para- 
graph of  the  petition,"  the  court  overruled 
the  demurrer,  and  the  plaintiff  excepted  pen- 
dente lite.  The  case  before  us  is  a  writ  of 
error  sued  out  by  the  defendant,  and  the 


•For  other  casM  see  laxno  topic  and  ■ection  NUMBER  In  Dee.  ft  Am.  Diga.  1907  to  d«t«,  ft  Reporter  Indeocea 
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plaintiff  does  not  complain  by  crosa-bill  of 
exceptions  of  the  ruling  of  the  court  assign- 
ed as  error  in  his  pendente  lite  exceptions. 
Therefore  this  court,  having  no  power  to  re- 
view the  Judgment  on  demurrer  for  lack  of 
exceptions,  must  treat  the  plea  as  legally  suf- 
ficient under  the  statute  as  set  forth  in  Civ. 
Code,  i  3705.  So  regarding  the  plea,  it  should 
be  construed  as  a  denial  that  tbe  indorse- 
ments were  made  or  authorized  by  the  per- 
sons purporting  to  make  them. 

Ordinarily,  in  a  suit  upon  a  promissory 
note,  the  defendant  cannot  Inquire  into  the 
title  of  the  holder.  He  cannot  make  such  in- 
quiry unless  **it  is  necessary  for  the  protec- 
tion of  the  defendant,  or  to  let  in  a  defense 
which  he  seeks  to  make."  Tbe  quotation  just 
made  is  from  Civ.  Code,  §  8698,  and  declares 
a  rule  which  permits  tbe  title  of  the  holder 
of  a  note  to  be  inquired  into  under  two  con- 
ditlons—"lf  it  is  necessary  for  the  protection 
of  the  defendant,"  or  if  inquiry  is  necessary 
in  order  *'to  let  in  the  defense  which  he  seeks 
to  make."  In  the  cas^e  at  bar,  tbe  defendant 
seeks  to  avail  himself  of  the  right  to  inquire 
into  the  right  of  a  holder  on  the  ground  that 
it  is  necessary  for  his  protection.  In  the 
plea  it  is  not  stated  in  what  respect  It  was 
necessary  for  the  defendant's  protection  to 
make  the  inquiry;  but  there  was  no  point 
made  as  to  the  sufficiency  of  the  plea  on  ac- 
count of  a  failure  to  point  out  the  particular 
reason  why  the  inquiry  was  necessary  for 
the  defendant's  protection.  If  there  was  any 
reason  in  law  why  It  would  be  necessary  for 
his  protection  to  make  the  Inquiry,  the  de- 
fendant was  entitled  to  insist  upon  It  If 
the  defendant  should  pay  tbe  debt  to  a  hold- 
er who  relied  for  title  on  indorsements  which 
were  forged,  such  payment  would  not  be  a 
bar  to  a  recovery  by  the  true  owner.  In  2 
Daniel  on  Negotiable  Instruments,  §  1225,  it 
was  said:  **The  maker  of  a  note  or  the  ac- 
ceptor of  a  bill  must  satisfy  himself,  when 
It  is  presented  for  payment,  that  the  holder 
traces  his  title  through  genuine  indorse- 
ments; for,  if  there  is  a  forged  indorsement 
it  is  a  nullity,  and  no  right  passes  by  it 
And  payment  to  a  holder  under  a  forged  in- 
dorsement would  be  invalid  as  against  the 
true  owner,  who  might  require  It  to  be  paid 
again."  See,  also.  Smith  v.  Chester,  1  T.  R, 
654;  Canal  Bank  v.  Bank  of  Albany.  1  Hill 
(N.  Y.)  287:  Goddard  v.  Merchants*  Bank,  2 
Sandf.  (N.  Y.)  247;  Beattie  v.  Nat  Bank,  174 
111.  571,  51  N.  E.  602,  43  L.  R.  A.  654,  66  Am. 
St  Rep.  318. 

If  the  maker  of  the  note  were  sued  by  the 
holder  under  forged  indorsements,  unless  he 
were  allowed  to  inquire  into  the  title  of  the 
holder,  he  mlajht  he  required  to  pay,  not 
only  the  holder  under  the  forged  indorsement, 
but  also  the  true  owner  in  a  subsequent  suit. 
It  follows  that,  if  the  maker  is  sued  by  the 
bolder  under  forged  indorsements,  it  is  nec- 
essary for  his  protection  that  he  he  permit- 


ted to  inquire  into  the  title  of  the  holder. 
Under  such  conditions  he  would  have  the 
right,  under  the  provisions  of  Civ.  Code,  S 
3698,  to  inquire  into  the  title  of  the  holder. 
The  section  of  the  Code  last  cited  points  out 
instances  in  which  the  title  of  the  holder  of 
a  note  may  be  inquired  into.  Section  3705 
relates  to  how  it  may  be  inquired  into,  and 
the  burden  of  proof  in  case  where  the  in- 
quiry is  made.  Under  the  provisions  of  this 
section  of  the  Code,  the  execution  of  the  In- 
dorsements may  be  denied;  but  it  is  said 
that  the  indorsements  "need  not  be  proved 
unless  denied  on  oath."  This  language  con- 
tains a  negative  pregnant,  which  means  that 
if  the  indorsement  Is  denied  on  oath  there 
must  be  proof  of  the  genuineness.  In  such  a 
case  tbe  existence  of  a  genuine  indorsement 
will  be  essential  to  the  case  of  the  plaintiff, 
and  the  burden  of  proof  ordinarily  rests  up- 
on the  person  "to  the  existence  of  whose  case 
or  defense  the  proof  of  such  fact  is  essen- 
tial."   Civ.  Code,  §  5160. 

The  provisions  of  Civ.  Code,  $  3696,  relat- 
ing to  the  law  of  presumptions,  are  to  be 
construed  in  connection  with  Civ.  Code,  § 
3705,  and  are  not  to  be  considered  as  so  qual- 
ifying the  rule  there  stated  as  to  place  upon 
the  defendant  the  burden  of  disproving  the 
genuineness  of  an  Indorsement  when,  by  his 
plea  filed  under  oath,  he  denies  the  indorse- 
ment Under  this  interpretation  of  the  law 
and  the  condition  of  the  record,  the  note  and 
mortgage  were  not  admissible  in  evidence 
without  evidence  as  to  the  genuineness  of  the 
indorsements,  nor  without  such  evidence  was 
the  judge  authorized  to  direct  a  verdict 
against  the  defendant 

Judgment  reversed.  All  the  Justices  con- 
cur, except  LUMPKIN.  J.,  disqualified. 


(184  Oa.  339) 
WILLIAMS  V.  KENNEDY,  Sheriff,  et  al. 
(Supreme  Court  of  Georgia.     April  15,   1910.) 

(Syllabus  by  the  Court,) 

1.  Execution  (§  171*)— Relief  Against  Exe- 
cution—Injunction—Existence OF  Other 
Remeot. 

Where  a  levy  Is  made  upon  the  property 
of  a  defendant  In  fi.  fa.,  and  the  grounds  up- 
on which  he  seeks  to  prevent  a  sale  thereof 
can  he  set  up  in  an  affidavit  of  illegality,  he 
cannot  ordinarily  resort  to  a  court  of  equity 
and  obtain  an  injunction  for  this  purpose. 

(a)  If  an  affidavit  of  illegality  tendered  to  a 
levying  officer  is  such  that  it  is  proper  for  him 
to  accept  it  and  arrest  the  sale,  his  refusal 
to  do  so  gives  the  defendant  in  fi.  fa.  tender- 
ing such  affidavit  the  right  to  resort  to  a  court 
of  equity  to  prevent  a  sale  of  his  property. 

(b)  If  the  affidavit  of  illegality  tendered  to 
the  levying  officer  is  such  that  he  is  authorized 
to  refuse  to  accept  it.  a  court  of  equity  will 
not  enjoin  a  sale  by  the  officer  because  of  such 
refusal. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent.  Dig.  §§  498,  499;    Dec.  Dig.  {  111.*] 


*For  other  cases  see  same  topic  and  sectloD  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date.  A  Reporter  iQQezei 
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2.  Pbincipal  and  Surety  (§  125*)  —  Dib- 
oharge  of  subett— loss  op  llen  against 
Principal. 

Where  an  execution  issuing  upon  a  judg- 
ment against  the  principal  and  several  sureties, 
rendered  in  the  superior  court,  is  not  placed 
upon  the  general  execution  docket  in  accord- 
ance with  the  provisions  of  Civ.  Code,  {  2779, 
providing  that,  unless  an  execution  Issued  upon 
a  judgment  rendered  in  the  superior  court  is 
placed  upon  the  general  execution  docket  with- 
in 10  days  after  its  rendition,  the  lien  of  the 
judgment  shall  not  attach  "as  against  the  in- 
terest of  third  parties  acting  in  good  faith  and 
without  notice,  who  may  have  acquired  a  trans- 
fer or  lien  upon  the  defendant's  property,"  and 
that  when  the  execution  is  placed  upon  the  gen- 
eral execution  docket  after  such  10  days  the 
Hen  of  the  judgment  shall  date  from  such  entry, 
and  several  months  after  the  rendition  of  such 
judgment  the  execution  is  levied  upon  the  prop- 
erty of  one  of  the  sureties,  the  latter  surety  is 
not  discharged  from  liability  because  of  the 
mere  failure  of  the  creditor  to  have  the  execu- 
tion 80  placed  upon  the  execution  docket,  there- 
by pei'mitting  to  be  lost  the  lien  of  the  judg- 
ment on  the  property  of  the  principal  and  other 
sureties  by  reason  of  their  having  disposed  of 
their  property  subject  to  such  judgment,  after 
its  rendition,  to  purchasers  acting  in  good  faith 
and  without  notice  of  such  judgment. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  i  324 ;   Dec.  Dig.  {  125.*] 

3.  Principal  and  Surett  (§  164*)— Stat  as 
Against  Principal  Debtor  — Right  to 
Cor.LECT  from  Sureties. 

Where  a  judgment  is  rendered  against  a 
principal  and  several  sureties,  and  a  stay  bond 
s  given  by  the  principal  wnich  prevents  the 
collection  of  the  judgment  for  60  days,  the 
plaintiff  in  execution  has  the  right  to  collect 
the  amount  due  on  the  same  by  a  lev^  and  sale 
of  the  property  of  either  of  the  sureties  in  the 
original  ludgment,  without  levying  on  the  prop- 
erty of  the  principal,  or  of  either  of  such  other 
sureties,  or  of  the  surety  on  the  'btay  bond. 

[Bd.  Note. — For  other  cases,  see  Principal  and 
Surety.  Cent.  Dig.  §§  456-465 ;   Dec.  Dig.  1 164.*] 

Error  from  Superior  Court,  Tattnall  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Action  by  A.  J.  Williams  against  J.  A. 
Kennedy,  Sheriff,  and  others.  From  an  or- 
der refusing  an  interlocutory  injunction, 
plaintiff  brings  error.    Affirmed. 

li.  L.  Thomas  and  H.  H.  Elders,  for  plain- 
tiff in  error.  H.  C.  Beasley,  for  defendants 
in  error. 

HOXiDEN,  J.  The  plaintiff  in  error  filed 
his  equitable  petition  for  injunction  against 
tbe  defendant  in  error,  making,  among  oth- 
ers, substantially  the  following  allegations: 
The  Athens  Savings  Bank  obtained  Judgment 
against  the  M.  E.  Carter  Company,  principal, 
and  others  named  as  indorsers,  among  whom 
was  the  plaintiff.  The  principal  gave  a  stay 
bond,  and,  after  the  expiration  of  60  days 
from  the  time  the  bond  was  given,  execution 
was  issued  upon  the  Judgment  and  was  lev- 
ied upon  described  property  of  the  plaintiff, 
who  filed  with  the  levying  officer  an  affidavit 
of  Illegality,  a  copy  of  which  was  attached  to 
the  petition.  The  sheriff  refused  to  accept 
the  illegality,  and  advertised  the  property 
for  sale.    H.  C.  Beasley  was  attorney  for  the 


bank,  and.  the  other  defendant,  Kennedy,  was 
the  sheriff. advertising  the  property  for  sale. 
The  plaintiff  asked  that  time  be  given,  if 
necessary,  to  make  the  Athens  Savings  Bank 
a  party  to  the  case,  and  prayed  for  an  in- 
junction against  the  sale  of  the  i»'operty. 
Upon  the  hearing  for  an  Interlocutory  injunc- 
tion the  affidavit  of  Illegality  and  other  evi- 
dence was  introduced.  The  d^endants  filed 
a  plea  alleging  that  the  affidavit  of  Ulegallty 
filed  with  the  sheriff  and  rejected  by  him 
**was  insufficient  In  law  to  retard  the  prog- 
ress of  said  fi.  fa.  or  to  in  any  wise  interfere 
with  the  collection  of  the  same,"  and  that 
for  this  reason  it  was  rejected  by  the  sheriff. 
The  defendants  also  filed  a  demurrer,  in 
which,  among  other  grounds.  It  was  averred 
that  there  was  no  cause  of  action  set  out  in 
the  petition,  and  that  the  plaintiff  ''has  his 
complete  remedy  at  law,  if  be  has  any  rem- 
edy, by  affidavit  of  illegality."  Tb  the  order 
of  the  court  refusing  to  grant  an  interlocu- 
tory injunction,  the  plaintiff  excepted. 

1.  Where  a  levy  is  made  upon  the  property 
of  a  defendant  In  fl.  fa.,  and  the  grounds  up- 
on which  he  seeks  to  prevent  a  sale  thereof 
can  be  set  up  in  an  affidavit  of  Illegality, 
be  cannot  ordinarily  resort  to  a  court  of  eq- 
uity and  obtain  an  Injunction  for  this  pur- 
pose. Rogers.  V.  Atkinson,  1  Ga.  12;  Roney 
V.  McCall,  12S  Oa.  249  (2),  57  S.  E.  608:  Hart 
V.  Lazaron,  46  Oa.  306;  Russell  v.  O'Dowd, 
48  Oa.  474  (3);  Matthews  v.  Oelders»  129  Oa. 
103,  58  S.  E.  649;  Rice  v.  Mayor,  etc.,  of  Ma- 
con. 117  Oa.  401,  43  S.  E.  773;  Hitchcock 
V.  Culver,  107  Oa.  184,  83  S.  E.  35.  If  an 
affidavit  of  illegality  tendered  to  the  levying 
officer  was  such  as  made  it  proper  for  the 
officer  to  accept  it  and  arrest  the  sale,  his 
refusal  to  do  so  would  give  the  defendant  in 
fl.  fa.  tendering  the  affidavit  of  illegality  the 
right  to  resort  to  a  court  of  equity  and  ob- 
tain an  injunction  to  prevent  a  sale  of  his 
property.  Clary  v.  Haines,  61  Ga.  520;  New- 
ton Mfg.  Co.  V.  White,  47  Oa.  400,  402.  If 
the  affidavit  of  illegality  was  such  as  au- 
thorized the  levying  officer  to  refuse  to  ac- 
cept it,  a  court  of  equity  will  not  enjoin  a 
sale  by  the  officer  because  of  such  refusal. 
McCandless  v.  McKlbben,  99  Oa.  129,  24  S.  E. 
872. 

2.  If  the  plaintiff  was  discharged  as  a 
surety  by  reason  of  the  conduct  of  the  plain- 
tiff in  fi.  fa.,  he  could  set  up  such  discharge 
in  an  affidavit  of  illegality,  and  upon  the 
trial  thereof  obtain  a  Judgment  of  the  court 
adjudicating  that  he  was  discharged  from 
any  further  liability  as  surety.  Hambrick  v. 
Crawford,  55  Oa.  335;  Griffin  v.  Frlck  ft  Co.. 
97  Oa.  219,  23  S.  B.  833;  Stanford  v.  Con- 
nery,  84  Oa.  731  ;x  Bowen  v.  Groover,  77  Ga. 
126;  Lowry  v.  Richards,  62  Ga.  870.  One  of 
the  grounds  of  the  affidavit  of  illegality  filed 
by  the  plaintiff  was  that  the  Judgment  was 
rendered  in  the  superior  court  of  Bryan 
county,  and  the  plaintiff  in  fi.  fa.  and  its  at- 


•For  other  cases  see  laxne  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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torney  have  failed  to  place  the  execution  is- 
sued upon  the  judgment  upon  the  general  ex- 
ecution docket  of  that  county,  and  have  per- 
mitted the  principal  and  the  co-sureties  of 
the  plaintiff  to  dispose  of  their  property,  and 
have  thus  increased  the  liability  of  the  plain- 
tiff, and  have,  as  matter  of  law,  by  their  own 
act  and  without  any  consent  ©f  the  plaintiff, 
discharged  the  plaintiff  from  further  liabil- 
ity.   Civ.  Ctode,  {  2779,  provides  that,  unless 
an  execution  issued  upon  a  Judgment  render- 
ed in  the  superior  court  Is  placed  upon  the 
general  execution  docket  within  10  days  aft- 
er its  rendition,   the  lien  of  the  Judgment 
shall  not  attach  "as  against  the  interest  of 
third  parties  acting  in  good  faith  and  with- 
out notice,  who  may  have  acquired  a  trans- 
fer or  lien  upon  the  defendant's  property ,'• 
and  that  when  the  execution  is  placed  upon 
the  general  execution  docket  after  such  10 
days,  the  lien  of  the  Judgment  shall  date 
from  such  entry.  If  the  plaintiff  In  fi.  fa.  fails 
to  have  such  execution  entered  upon  the  gen- 
eral execution  docket  within  10  days,  and  be- 
fore such  entry  the  defendants,  including  the 
principal  and  all  of  the  sureties  except  one, 
dispose   of  their  property  subject  to   such 
Judgment,  thereby  permitting  such  property 
to  cease  to  be  so  subject  in  the  hands  of  pur- 
chasers who  bought  the  same  bona  flde  and 
without  notice  of  the  judgment,  is  the  one 
who  does  not  dispose  of  his  property  dis- 
charged from  the  lien  of  the  Judgment?    In 
32  Cyc.  222,  it  is  said:    "While  It  has  been 
held,  particularly  in  earlier  decisions,  that  a 
surety  is  not  discharged  by  failure  of  the 
creditor  to  record  the  Instrument  evidencing 
the  obligation,  such  as  a  mortgage.  In  con- 
sequence of  which  the  security  is  lost,  espe- 
cially if  the  surety  did  not  request  the  cred- 
itor to  record  the  Instrument,  there  are  later 
cases  to  the  contrary.    Thus  it  has  been  held 
that  a  surety  is  discharged  by  the  omission 
of  the  creditor  to  file  a  warrant  of  attorney, 
or  a  bill  of  sale,  whereby  the  benefit  of  the 
security  is  lost  to  the  surety."     See,  in  this 
connection,   the  following  decisions  of  this 
court  upon  the  subject  of  the  surety  being 
discharged  upon  the  failure  of  the  creditor 
to  have  recorded  a  mortgage  taken  at  the 
time  the  debt  was  created :   Toomer  v.  Dick- 
«rson,  37  Ga.  428;   Atlanta  National  Bank  v. 
Douglass,  51  Ga.  205,  21  Am.  Rep.  234.    Also 
see  Cloud  v.  Scarbrough,  3  Ga.   App.  7,  59 
S.  Ea  202.    In  the  case  of  Lumsden  v.  Leon- 
ard, 55  Ga.  374,  the  fourth  headnote  is  as 
follows:    "Mere    nonaction    by    the   creditor 
will  not  release  the  surety,  unless  such  non- 
action makes  unproductive  some  collateral  se- 
curity, such  as  a  mortgage,  or  is  based  upon 
a  consideration  paid  by  the  principal  debtor 
to  the  creditor,  or  he  is  notified. under  the 
statute  to  collect  the  debt." 

The  failure  on  the  part  of  the  creditor  to 
make  effective  the  collateral  security  given 
by  the  principal  debtor,  or  a  co-surety,  at 


the  time  the  debt  was  created  and  the  con- 
tract of  suretyship  entered  into,  differs  from 
the  failure  of  the  creditor  to  make  effective 
the  lien  of  a  Judgment  against  the  principal 
debtor  or  a  co-surety.     It  has  been  held  io 
many  cases  that  the  positive  act  of  the  cred- 
itor, resulting  In  Injury  to  the  surety,  or  in 
the  Increase  of  his  risk  or  liability,  would 
discharge  him,  whether  such   act   be   com->' 
mitted   before  or  after   Judgment.     In   the 
case  of  McCarter  v.  Turner,  49  Ga.  809,  it 
was    ruled    that    where    suit    was    brought 
against  the  principal  and  the  surety  on  a 
note,  and  the  creditor  dismissed  the  action 
as  to  the  principal,  the  surety  was  discharg- 
ed.    On  page  312  the  courc  said:    "A  cred- 
itor  cannot,    by   voluntarily    bringing   suit, 
thus  discharge  the  surety  from  the  neces- 
sity of  giving  the  notice,  put  him  at  ease 
and  off  his  guard,  and  then,  after  the  lapse 
of  a  considerable  time — It  may  be  after  pro- 
tracted litigation — suddenly,  of  his  own  mo- 
tion, dismiss  the  action  as  to  the  principal 
and  claim  the  payment  of  the  debt  from  thft 
surety-?'    In  the  case  of  Hall  v.  Pratt,  103 
Ga.  255,  29  S.  B.  764,   it  was  ruled:     "An 
accommodation    Indorser    of    a    promissory 
note,  sued  Jointly  with  the  maker  thereof, 
was  not  discharged  merely  because  the  plain- 
tiff,  after   an   entry   of   'default'  had  been 
made   upon    the   judge's   docket,    permitted 
one  or  more  terms  to  elapse  before  entering 
up  a  final  Judgment  in  the  case."     And  in 
referring  to  the  case  of  Hayes  v.  Little,  52 
Ga.  555,  wherein  it  was  held  that  the  surety 
was  discharged  where  a  verdict  was  render- 
ed against  the  principal  and  the  sureties  at 
the  January  term,  186S,  and  no  Judgment 
was   rendered  upon  such  verdict  until   the 
April  term,   1874,  In  103  Ga.  257,  29  S.  E. 
765,  the  court  distinguished  it  from  the  case 
It  was  then  deddlBg,  and  said:     "We  are 
not  disposed  to  extend  further  the  doctrine 
there  laid  down."     Some  of  the  other  cases 
holding  that  the  positive  act  of  the  creditor, 
which  Increases  the  risk  or  liability  of  the 
surety,  or  Injures  him,  will  discharge  him, 
are  as  follows:    Lewis  v.  Armstrong,  47  Ga. 
289;  McCarter  v.  Turner,  49  Ga.  309;  Curan 
V.  Colbert,  3  Ga.  239,  46  Am.  Dec.  427 ;  Grif- 
feth  V.  Moss,  94  Ga.  199,  21  S.  E.  4(33 ;  Ward 
V.  McLamb,  118  Ga.  811,  45  S.  E.  688. 

There  is  a  difference  between  a  case  where 
the  risk  or  liability  of  the  surety  is  in- 
creased, or  he  is  Injured,  by  a  positive  act 
of  a  creditor,  and  one  where  his  risk  or  lia- 
bility is  increased,  or  he  is  injured,  by  the 
mere  failure  of  the  creditor  to  act.  Especial- 
ly does  this  difference  exist  where  the  con- 
duct of  the  creditor  In  falling  to  take  action 
relates  to  the  pursuit  of  his  legal  remedy. 
Olv.  Code,  §  2972,  provides :  '*Any  act  of  the 
creditor,  either  before  or  after  Judgment 
against  the  principal,  which  injures  the  sure- 
ty or  increases  his  risk,  or  exposes  him  to 
greater  liability,  will  discharge  him."     But 
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this  section  also  provides  that  ''a  mere  fall- 
are  by  the  creditor  to  sue  as  soon  as  the  law 
allows,  or  negligence  to  prosecute  with  vigor 
his  legal  remedies,  unless  for  a  considera- 
tion, will  not  release  the  surety."  In  the 
present  case,  the  creditor  prosecuted  the  suit 
to  a  finality  and  obtained  Judgment,  which 
was  a  general  Hen  on  all  the  property  of 
.all  of  the  defendants.  His  mere  failure  to 
place  the  execution  on  the  general  execution 
docket,  and  the  disposition  of  their  property 
by  the  principal  defendant  and  all  of  the 
sureties  except  one,  so  as  to  cause  such  prop- 
erty not  to  be  subject  to  the  operation  of  the 
Hen  of  the  judgment,  would  not  discharge 
the  latter  either  completely  or  pro  tanto. 
In  the  case  of  LiUy  v.  Roberts,  58  6a.  363, 
it  was  held:  "If  the  creditor,  for  no  con- 
sideration except  the  principal's  promise  to 
pay  the  debt,  or  a  part  of  it,  postpones  the 
sale  until  the  next  sale  day, '  and  in  the 
meantime  the  debtor  claims  the  property  as 
exempt,  and  thereby  discharges  it  from  the 
levy,  his  surety  is  not  discharged."  In  the 
case  of  Crawford  v.  Gaulden,  33  Ga.,  173,  it 
was  held:  "Where  there  has  been  no  levy 
made  upon  the  property  of  a  principal  in 
judgment,  and  no  notice  given  by  the  surety 
to  proceed  against  the  property  of  his  prin- 
cipal, the  rules  of  law  regarding  forbearance 
are  the  same  after  judgment  as  before. 
Mere  forbearance  towards  the  principal,  in 
the  absence  of  notice  from  the  surety  to  pro- 
ceed against  the  former,  does  not  discharge 
the  latter.  A  promise  to  forbear  for  a  defi- 
nite time  will  not  discharge  surety,  unless  it 
be  a  promise,  binding  in  law  upon  the  cred- 
itor, 'such  as  will  tie  his  hands."'  In  the 
case  of  Lumsden  v.  Leonard,  55  Ga.  374, 
it  was  ruled:  "The  removal  of  personal 
property  from  one  county  in  the  state  to 
another,  by  the  principal  judgment  debtor, 
will  not  discharge  the  surety,  though  it  be 
permitted  by  the  plaintiff,  without  action  on 
his  part,  and  without  the  surety's  consent, 
and  though  the  property  would  be  sufficient 
to  satisfy  the  fl.  fa. ;  no  consideration  being 
paid  to  the  creditor  by  the  principal  debtor. 
•  ♦  •  The  neglect  by  the  judgment  cred- 
itor for  four  years  to  levy  upon  real  estate 
sold  by  the  principal  debtor  to  a  purchaser, 
who  holds  possession  until  the  real  estate 
sold  is  discharged  from  the  Hen  of  the  judg- 
ment, will  not  discharge  the  surety,  though 
such  real  estate  be  sufficient  to  satisfy  the 
fi.  fa. ;  there  being  no  proof,  or  offer  to 
prove,  that  the  judgment  creditor  was  noti- 
fied, in  writing  or  otherwise,  to  levy  and  no 
tender  of  expenses  by  the  surety."  And  on 
page  376  the  court  said:  "Some  act  must 
be  done  by  the  creditor,  either  before  or  aft- 
er judgment,  which  injures  the  surety  in 
some  way.  Mere  failure  or  negUgence  on 
the  part  of  the  creditors  will  not  relieve  the 
surety.  And  the  exceptions  to  this  general 
rule  will  be  found  to  be  where  the  creditor 
omits  to  do  something  by  which  some  collat- 


eral security  in  his  hands  Is  made  unproduc- 
tive, or  where  he  is  notified  under  the  stat- 
ute to  proceed,  and  he  fails  or  refuses ;  and 
if  the  letter  of  the  statute  on  the  subject 
of  notice  be  extended  to  embrace  proceed- 
ings after  judgment,  we  think  the  security, 
in  addition  to  the  notice,  should  at  least  In- 
demnify the  creditor  against  the  expenses  of 
litigation.    Ck)de,  §  2154 ;  [Gibson  v.  Conner] 

3  Kelly,  53;  2  Simons,  457;  [Hays  v.  Ward] 

4  Johns.  Ch.  [N.  Y.]  123  [8  Am.  Dea  554] ; 
[Baker  v.  Brlggs]  8  Pick.  [Mass.]  122  [19 
Am.  Dec.  311];  [Toomer  v.  Dickerson]  37 
Ga.  428." 

If  the  neglect  by  the  judgment  creditor 
for  four  years  to  levy  upon  real  estate  sold 
by  the  princl];)al  debtor  to  a  purchaser,  who 
holds  possession  until  the  real  estate  sold  is 
discharged  from  the  Hen  of  the  judgment, 
does  not  discharge  the  surety,  we  do  not 
see  how  mere  neglect  by  a  judgment  creditor 
to  have  his  fi.  fa.  placed  upon  the  execution 
docket,  thereby  permitting  loss  of  the  Hen 
of  the  judgment  on  property  sold  to  pur- 
chasers acting  in  good  faith  and  without  no- 
tice by  the  principal  and  all  of  the  sure- 
ties except  one,  can  release  the  latter  sure- 
ty. 

8.  Another  ground  of  the  illegality  is  as 
follows:  "Because  the  surety  on  the  stay 
bond  is  solvent,  and  as  well  the  other  se- 
curities who  are  named,  the  most  of  whom 
reside  in  Bryan  county,  and  there  has  been 
no  attempt  to  collect  said  fi.  fa.  out  of  any 
of  the  parties  of  Bryan  county."  The  re- 
maining ground  of  the  illegality  tendered  lo 
the  sherilT  was:  "Because  the  acceptance 
of  the  stay  bond  to  said  fl.  fa.  without  the 
consent  of  this  affiant  renders  the  sureties 
thereon  primarily  liable  therefor,  and  that 
the  said  security  on  said  stay  bond  must  be 
exhausted  before  this  surety  or  his  property 
is  liable  or  subject  to  said  fl.  fa."  There  is 
no  merit  in  either  of  these  grounds.  Where 
an  execution  is  against  a  principal  and  sure- 
ties, the  plaintiff  may  proceed  against  the 
property  of  either,  at  his  option.  Manry  v. 
Shepperd,  57  Ga.  68;  Jordan  v.  Farmers', 
etc.,  Bank,  5  Ga.  App.  244,  62  S.  E.  1024. 
The  surety  on  the  stay  bond  was  a  surety 
for  the  principal  and  the  sureties  against 
whom  the  judgment  was  rendered.  There  is 
no  merit  in  any  of  the  grounds  of  the  affida- 
vit of  illegality,  and  the  sheriff  did  right  in 
rejecting  the  same  and  advertising  the  prop- 
erty for  sale.  If  the  plaintiff  has  any  reme- 
dy to  arrest  the  sale  of  his  property  levied 
on  under  the  fl.  fa.  against  him  as  surety, 
because  he  ^is  discharged  by  reason  of  the 
conduct  of  the  plaintiff  in  fl.  fa.  and  his  at- 
torney referred  to  in  the  application  for  in- 
junction, or  on  any  other  ground  referred 
to  therein,  his  remedy  is  by  an  affidavit 
of  illegality.  The  affidavit  of  illegaHty  filed 
with  the  sheriff  had  in  it  no  ground  suffi- 
cient to  prevent  the  sale,  and  the  sheriff  did 
right  in  refusing  to  accept  it     The  court 
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committed  no  error  in  refusing  the  Inter* 
locutory  injunction. 

Judgment  affirmed.     All  the  JustlceB  con- 
cur. 


(134  Oa.  896) 

JACKSON  ▼.  COCHRAN. 

(Supreme  Court  of  Georgia.  April  21,   1910.) 

(8yllabu%  "by  the  Court,) 
Mandamus    (J   29*)— Whew    Gbanted— Peb- 

FOBMANCE  OF  OFFICIAL  ACTS. 

While  mandamus  will  lie  to  compel  per- 
formance of  specific  acts,  where  the  daty  to  dis- 
charge them  IS  clear,  it  is  not  an  appropriate 
remedy  to  compel  a  ^neral  course  of  oflScial 
conduct  for  a  long  genes  of  continuous  acts  to 
be  performed  under  varying  conditions.  There- 
fore the  writ  of  mandapaus  will  not  issue  at 
the  suit  of  one  of  the  dulv  elected  bailiffs  of  a 
militia  district  to  compel  the  justice  of  the 
peace  elected  in  snch  district  to  make  an  ap- 
portionment of  the  papers,  writs,  and  other  pro- 
cesses issuing  from  the  justice's  court  or  re- 
turnable thereto,  and  to  turn  over  any  particu- 
lar part  of  them  to  the  constable. 

[Ed.  Note.--Por  other  cases,  see  Mandamus, 
Dec.  Dig.  \  29.*] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Application  by  W.  A.  Codiran  for  writ  of 
mandamus  against  R.  R.  Jackson.  From  an 
order  overruling  a  demurrer,  defendant  brings 
error.    Reversed. 

W.  A.  Cochran  filed  a  petition  against  R. 
R.  Jackson,  alleging  that  petitioner  and  one 
Mauldlng  were  duly  elected  constables,  and 
defendant,  Jackson,  justice  of  the  peace  for 
the  l,422d  district,  G.  M.,  Fulton  county; 
that  petitioner  and  Mauldlng  and  defendant, 
Jackson,  each  duly  qualified,  received  their 
commissions,  and  together  entered  upon  the 
duties  of  their  respective  offices.  Petitioner 
alleged  that  he  and  Mauldlng  held  themselves 
ready  at  all  times  to  serve  summonses,  levy 
executions,  and  perform  all  other  service  and 
duties  required  of  them  by  law,  and  that  they 
alone  had  the  legal  right  to  serve  as  con- 
stables for  said  district,  and  were  alone  en- 
titled to  the  fees  of  that  office;  but  that  de- 
fendant Jackson  soon  disregarded  their  rights 
and  the  law,  and  appointed  other  persons  to 
act  as  constables  for  his  court,  and  turned 
over  to  them  nearly  all  business,  and  de- 
clined to  deliver  any  papers  to  petitioner  and 
the  other  constable  elected  with  him,  "except 
a  very  few."  And  petitioner  prayed  for  man- 
damus against  defendant,  and  that  he  "be 
required  to  deliver  and  turn  over  to  your  peti- 
tioner any  and  all  summons,  precepts,  pro- 
cesses, executions,  and  other  papers,  or  at 
least  his  pro  rata  share  of  the  same,  which  he 
alleges  Is  at  least  one-half  thereof."  Defend- 
ant filed  a  demurrer  to  the  petition  upon  the 
grounds,  among  others,  that  there  was  no 
legal  duty  on  the  part  of  a  justice  of  the 
peace  to  turn  over  to  any  constable  all  or  any 


particular  portion  of  the  papers  issued  by  him; 
that  he  has  a  discretion  in  the  matter  of  ap- 
pointing constables  for  his  court;  that,  if  peti- 
tioner has  any  right  of  action  against  defend- 
ant, mandamus  is  not  the  remedy;  and  that 
Mauldlng  was  a  necessary  party  to  the  suit. 
The  court  overruled  the  demurrer,  and  de- 
fendant excepted. 

Moore  &  Branch,  for  plaintiff  in  error.  J. 
S.  James,  for  defendant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
While  the  writ  of  mandamus  will  issue  to 
compel  a  due  performance  of  official  duties, 
it  vdll  not  be  granted  to  compel  the  perform- 
ance of  such  a  series  of  acts  as  that,  in  en- 
forcing tihe  observance  of  the  writ,  the  court 
Issuing  the  same  would  have  to  undertake  to 
oversee  and  control  the  general  course  of  of- 
ficial conduct  of  the  party  to  wliom  the  writ 
is  directed.  In  the  case  of  Patterson  v.  Tay- 
lor, 08  Ga.  646,  25  S.  B.  771,  it  was  said: 
"Mandamus  will  not  lie  to  compel  a  pufblic  of- 
ficer to  do  an  act  not  clearly  commanded  by 
law.  *It  is  only  practicable  by  mandamus  to 
compel  performance  of  specific  acts,  where 
the  duty  to  discharge  them  is  clear  and  well- 
defined,  and  when  no  element  of  discretion  is 
involved  in  the  performance.*  Where  the  of- 
ficer has  a  discretion  in  the  matter,  the  court 
may  by  this  means  compel  him  to  exercise  his 
discretion,  but  cannot  direct  in  what  manner 
he  shall  exercise  it  14. Am.  &  Eng.  Enc.  of 
Law,  art  •Mandamus,'  104;  Merrill  on  Man- 
damus, §  106  et  seq."  And  in  the  case  of 
Diamond  Match  Co.  v.  Powers,  61  Mich.  147, 
16  N.  W.  315,  the  court  said:  "When  the 
case  presents  a  single  occasion,  and  calls  for 
an  act  which  is  presently  determinate,  it  is 
entirely  practicable  to  direct  the  act  by  man- 
damus. But  where  the  case  contemplates 
something  continuous,  yet  variable  in  its  con- 
ditions and  aptitudes,  the  remedy  by  that 
process  seems  an  unfit  one.  It  Is  the  office 
of  mandamus  to  direct  the  will,  and  obedi- 
ence is  to  be  enforced  by  process  for  con- 
tempt. It  is  therefore  necessary  to  point  out 
the  very  thing  to  be  done;  and  a  command  to 
act  according  to  circumstances  would  be  fu- 
tile." See,  also,  19  A.  &  E.  B.  Law,  and  cases 
there  cited. 

Under  the  well-established  doctrines  set 
forth  above,  relative  to  the  scope  of  the 
writ  of  mandamus,  it  is  clearly  not  a  remedy 
appropriate  to  the  wrongs  of  which  the  appli- 
cant In  the  present  case  makes  complaint. 
In  the  first  place,  he  is  not  asking  that  the 
magistrate  against  whom  he  seeks  the  writ 
be  compelled  to  perform  some  specific  act  or 
fulfill  some  specific  official  duty;  but  it  is 
manifest  that,  if  he  were  entitled  to  the  wilt 
on  his  petition,  he  would  obtain  a  writ  regulat- 
ing and  controlling  the  magistrate  in  his  gen- 
eral course  of  official  conduct  Not  only 
would  a  long  series  of  official  acts  upon  the 
part  of  the  magistrate  be  ordered,  but  the 
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acts  sought  to  be  compelled  are  of  such-  a 
character  that  the  magistrate  has  a  Tery 
large  discretion  relative  to  the  demand  of  the 
defendant  in  error  !n  regard  to  them.  For, 
even  if  no  exigency  has  arisen  which  would 
authorize  tihe  appointment  of  special  consta- 
bles under  section  4066  or  4086  of  the  Civil 
Code  of  1895,  certainly,  as  between  the  appll- 
cant  for  the  writ  of  mandamus  and  the  oth- 
er regularly  elected  constable  for  the  district, 
the  magistrate  would  have  a  large  discre- 
tion in  apportioning  the  writs  and  processes 
to  be  served. 

These  and  other  considerations  show  clear- 
ly that  the  applicant  for  the  writ  of  manda- 
mus was  not  entitled  to  the  issuance  of  the 
writ,  and  the  general  demurrer  to  the  appli- 
cation should  have  been  sustained. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(134  QtL  in> 

TOIiBERT  V.  LONG,  Ordinary,  et  al. 

O'KELrLEY  et  al.  v.  SAME. 

(Supreme  Court  of  Georgia.     March  19,  1910.) 

(SyUahuM  ^  the  Court.) 

1.  Injunction  (§  80*)— Suit  of  Taxpayers— 
Declaration  op  Result  of  Election. 

Equity  will  entertain  jurisdiction  of  a  peti- 
tion by  a  citizen  and  taxpayer  to  enjoin  against 
the  declaration  of  the  result  of  an  election  held 
under  a  special  act  establishing  a  board  of  com- 
missioners for  a  named  county,  defining  Uieir 
duties,  etc.,  which  act  provides  that  it  shall  not 
become  operative  in  the  county  unless  ratified  by 
a  vote  of  the  people,  where  it  is  charged  that 
the  whole  act  is  unconstitutional,  or  infected 
with  other  illegality,  frustrating  the  legislative 
plan  of  ratification. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  §  80.*] 

2.  Injunction  (S  S*)  —  Successive  Injunc- 
tions. 

Under  the  fact  of  this  case,  the  amendment 
and  the  second  petition  did  not  amount  to  a 
second  application  for  injunction  to  restrain  the 
performance  of  the  same  act. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  7 ;   Dec.  Dig.  §  8.*] 

3.  Counties  (§  39*)  —  Election  of  County 
Commissioners— Qualification  of  Voters 
—Constitutional  Law. 

The  act  approved  August  10,  1909  (Acts 
1909,  p.  425),  providing  for  the  creation  of  a 
board  of  commissioners  for  Madison  county, 
defining  their  duties,  etc.,  and  which  further 
provided  that  the  act  should  not  go  into  effect 
until  ratified  by  the  people  of  the  county,  clear- 
ly discloses  the  legislative  plan  to  be  that  all 
persons  voting  at  such  election  should  be  consti- 
tutionallv  qualified  voters;  and  as  the  desig- 
nation of  such  voters  in  the  twenty-first  section 
of  the  act  totally  disregarded  the  added  suffrage 
qualifications  prescribed  b^  the  constitutional 
amendment  of  1908,  the  legislative  plan  of  refer- 
endum to  the  constitutionally  qualified  voters 
was  defeated. 

[Ed.  Note. — For  other  cases,  see  Counties,  Dec. 
Dig.  §  39.*] 

4.  Review  on  Appeal. 

For  the  reasons  given  above,  it  becomes 
unnecessary  to  decide  the  other  constitutional 
objections  raised  against  the  act. 


Error  from  Superior  Court,  Madison  Coun- 
ty;  D.  W.  Meadow,  Judge. 

Actions  by  H.  H.  Tolbert  and  by  S.  C. 
O'Kelley  and  others  against  A.  H.  Long,  Ordi- 
nary, and  others.  Judgments  for  defendants, 
and  plain tifTs  bring  error.    Reversed. 

See,  also,  66  S.  B.  779,  and  67  S.  E.  828. 

Jno.  B.  Gordon,  Geo.  C.  Thomas,  and  Jno. 
J.  Strickland,  for  plaintiffs  in  error.  Cobb 
&  Erwin  and  Henry  C.  Tuck,  for  defendants 
In  error. 

EVANS,  P.  J.  On  August  16,  1909  (Acts 
1909,  p.  426),  an  act  was  approved  creating  a 
board  of  county  commissioners  for  the  county 
of .  Madison,  and  providing  that  the  same 
should  not  go  into  eflTect  until  ratified  by  the 
people  of  the  county.  H.  H.  Tolbert,  who 
held  the  office  of  county  commissioner  under 
a  prior  act  <Acts  1906,  p.  441),  in  his  capacity 
as  holder  of  that  office,  as  well  as  a  citizen 
and  taxpayer  of  the  county,  applied  for  an 
injunction  to  restrain  A.  H.  Long,  ordinary, 
from  calling  the  election  provided  for  In 
the  act.  The  injunction  was  refused,  and 
Tolbert  excepted.  The  bill  of  exceptions  of 
Tolbert  was  dismissed  by  the  Supreme  Court 
because  it  appeared  that  no  supersedeas  had 
been  granted,  and  the  election  had  been  held 
prior  to  the  hearing  In  this  court  Before 
the  judgment  of  the  Supreme  Court  was  made 
the  judgment  of  the  superior  court  Tolbert 
amended  his  petition,  alleging  that  the  elec- 
tion had  been  held  and  that  a  majority  of 
those  voting  thereat  had  voted  In  favor  of 
adopting  the  act  and  also  that  an  election 
had  been  held  under  the  act  for  the  three 
commissioners  therein  provided  for,  and  that 
White,  Davis,  and  Fitts  had  received  the 
highest  number  of  votes,  and  claimed  to  be 
elected  as  commissioners.  The  attacks  made 
upon  the  validity  of  the  act  In  the  original 
petition  were  renewed  in  the  amendment,  and 
the  prayers  were  that  the  ordinary  be  enjoin- 
ed from  declaring  the  result  of  the  two  Sec- 
tions and  that  the  persons  elected  as  commis- 
sioners at  the  latter  election  be  enjoined  from 
performing  any  duties  as  such  by  virtue  of 
their  election.  A  rule  nisi  was  granted  for 
a  hearing  on  January  8,  1910. 

S.  C.  O'Kelley  and  others,  alleging  them- 
selves to  be  citizens  and  taxpayers  of  the 
county,  also  filed  their  petition  to  enjoin  the 
ordinary  from  declaring  the  results  of  the 
two  elections  heUd  under  the  act  of  1909,  and 
to  enjoin  the  three  new  commissioners  from 
acting  as  such,  and  to  enjoin  Tolbert  from 
turning  over  the  papers  in  his  possession  as 
county  commissioner  to  the  new  commission- 
ers. The  same  attack  made  upon  the  validity 
of  the  act  of  1909  in  the  petition  of  Tolbert 
V.  Long,  Ordinary,  was  made  in  this  petition. 
A  rule  nisi  was  granted,  requiring  the  ordi- 
nary and  the  three  new  commissioners  to 
show  cause  on  January  8, 1910.  Agreeably  to 
these  orders,  the  defendants  showed  cause  by 
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demurrer  and  by  answer,  and  after  hearing 
the  evidence  the  court  refused  a  temporary 
injunction,  and  the  plaintiffs  In  the  two  suits 
sued  out  their  respective  writs  of  error. 

By  demurrer  It  was  urged  that  the  court 
was  without  Jurisdiction  to  Interfere  In  any 
way  with  the  holding  of  the  election.  This 
court  on  several  occasions  has  adverted  to 
and  recognized  the  general  principle  that  a 
eourt  of  equity  ordinarily  will  not  Interfere 
with  the  holding  of  elections  by  virtue  of  the 
exercise  of  the  political  power  for  the  de- 
termination of  the  choice  of  public  bflScers  or 
other  matter  submitted  to  a  popular  vote. 
The  general  rule  has  been  applied  In  the  case 
of  persons  who  claimed  that  they  would  be 
deprived  of  their  right  to  engage  In  a  particu- 
lar business,  If  the  special  law  was  Aiade 
effective  by  a  popular  vote.  In  such  cases  it 
was  held  that  the  attack  on  the  law  on  the 
ground  that  Its  operation  is  destructive  of 
property,  or  property  rights.  In  advance  of 
the  election  declaring  it  operative,  was  pre- 
mature, and  that  the  courts  will  wait  until 
the  law  is  attempted  to  be  put  into  operation, 
before  the  person  who  claims  injury  to,  or 
destruction  of,  his  property  will  be  heard  to 
complain  of  the  unconstitutionality  or  illegal- 
ity of  the  law.  Scovllle  v.  Calhoun,  76  Ga. 
263;  Clayton  v.  Calhoun,  76  Ga.  270.  Nor 
will  a  court  of  equity  entertain  original  Juris- 
diction in  the  contest  of  an  election.  Cald- 
well V.  Barrett,  73  Ga.  604;  Ogbum  v.  EJl- 
more,  121  Ga.  72,  48  S.  E.  702;  Harris  v. 
Sheffield,  128  Ga.  301,  57  S.  E.  305.  But  an 
exception  has  been  recognized  to  the  general 
principle,  where  the  constitutional  rights  of 
a  citizen  and  taxpayer  are  sought  to  be  in- 
vaded by  an  attempt  to  make  an  unconstitu- 
tional or  inapplicable  law  operative  through 
the  means  of  popular  election.  Mayor,  etc., 
of  Macon  v.  Hughes,  110  Ga.  795,  36  S.  E. 
247  ;•  Town  of  Roswell  v.  Ezzard.  128  Ga.  43, 
57  S.  E.  114;  MaysvlUe  v.  Smith,  132  Ga. 
316,  64  S.  B.  131 ;  County  of  De  Kalb  v.  At- 
lanta, 132  Ga.  727,  65  S.  E.  72. 

The  equitable  Jurisdiction  in  those  cases 
arises  out  of  the  necessity  of  adequate  pro- 
tection of  the  constitutional  rights  and  guar- 
anties of  citizenship,  which  constitutional 
rights  can  be  more  effectually  protected  by 
restraining  any  attempts  upon  their  encroach- 
ment through  the  medium  of  an  election,  than 
by  waiting  until  the  election  has  b^n  held., 
If  the  legislative  enactment  proposed  in  the 
present  case  to  become  operative  through  the 
medium  of  a  popular  election  be  violative  of 
the  organic  law  of  the  land,  it  Is  the  right  of 
a  taxpayer  of  the  territory  to  be  affected  to 
say  that  the  public  funds  shall  not  be  used 
to  defray  the  expenses  of  an  illegal  election. 
Besides,  no  adequate  remedy  at  law  occurs  to 
us,  to  which  the  taxpayer  might  resort  after 
the  election  had  been  duly  declared  in  favor 
of  the  ratification  of  the  enactment,  wherein 
be  could  assert  the  unconstitutionality  of  the 
law.  Certainly  the  remedy  to  enjoin  the  hold- 
ing of  the  election  would  be  more  direct,  and 


better  calculated  to  avoid  compllcatioos,  than 
to  remain  passive  until  the  law  has  been  de- 
clared before  beginning  a  proceeding  to  test 
its  constitutionality.  An  instance  Is  conceiv- 
able where  a  majority  of  the  votere  Included 
within  the  limits  of  the  territory  to  be  af- 
fected might  be  decidedly  of  the  opinion  that 
the  enactment  was  opposed  to  the  Constitu- 
tion, and  for  this  reason  abstain  from  voting. 
If  they  refrain  from  voting,  the  law  must  be 
adotped.  If  at  all,  by  a  minority  vote,  or,  if 
those  voters  take  part,  they  must  do  so  with 
the  consciousness  of  participating  in  an  ille- 
gality and  running  the  risk  of  estopping  them- 
selves from  thereafter  calling  In  question  the 
constitutionality  of  the  act  under  which  the 
election  was  held.  There  Is  a  wide  difference 
between  a  court  of  equity  Interfering  under 
such  circumstances,  and  holding  aloof  where 
the  Issue  is  that  of  a  contest  of  an  election. 
We  think  there  was  equity  in  the  petition. 

2.  It  is  Insisted  that  the  effect  of  the 
amendment,  as  well  as  the  new  petition,  is 
but  a  second  application  for  an  injunction; 
that,  although  a  second  petition  was  filed  by 
other  plaintiffs  than  appeared  in  the  first,  in- 
asmuch as  in  the  former  case  the  plaintiff 
claimed  relief  as  a  taxpayer,  and  the  plain- 
tiffs in  the  latter  case  base  their  right  to  re- 
lief as  belonging  to  the  class  represented  by 
the  plaintiff  in  the  former  suit,  the  effect  of 
the  rule  in  reference  to  -granting  a  second  ap- 
plication for  injunction  cannot  be  evaded  by 
merely  changing  the  representatives  of  the 
class.  We  recognize  the  rule  that  a  second 
application  for  injunction  should  only  be 
granted  in  the  exercise  of  a  sound  discretion, 
and  ordinarily  would  be  denied  unless  the 
petition  set  up  facts  which  were  unknown  at 
the  time  of  the  first  application  y  but  we  do 
not  think  that  this  rule  has  application  to 
the  present  causes.  The  twentieth  section  of 
the  act  approved  August  16,  1909,  provides 
'*that  this  act  shall  not  become  operative  un- 
til it  has  been  submitted  to  a  vote  of  the 
people  on  the  first  Saturday  of  October  next, 
the  election  to  be  called  by  the  ordinary  of 
the  county  and  to  be  held  by  managers  ap- 
pointed by  the  ordinary,  and  said  managers 
shall  hold  the  election  under  the  same  rules 
as  apply  to  regular  county  elections  and  re- 
port the  ballots  cast  in  the  election,  and  the 
result  thereof,  to  the  ordinary,  who  shall  im- 
mediately declare  the  result."  When  the  case 
was  before  this  court  on  the  former  writ  of 
error,  it  appears  from  the  opinion  therein  ren- 
dered that  the  reason  given  for  its  dismissal 
was  that  the  prayer  of  the  petition  was  limit- 
ed to  enjoining  the  calling  of  an  election,  and 
that,  Inasmuch  as  the  election  had  been  held 
and  no  supersedeas  had  been  taken,  the  act 
sought  to  be  enjoined  had  been  fully  per- 
formed. It  was  specially  pointed  out  that 
there  was  no  prayer  that  the  ordinary  should 
be  enjoined  from  canvassing  the  returns,  nor 
that  he  should  be  enjoined  from  declaring  the 
result  of  the  election,  nor  any  prayer  for 
general  relief.    See  Tolbert  v.  Long,  133  Ga. 
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641,  06  3.  B.  779;  Bond  v.  Long,  133  Ga.  639, 
66  S.  E.  778.  The  rule  which  the  defendant 
in  error  invokes  is  applicable  only  where  the 
second  application  for  injunction  is  to  oper- 
ate upon  the  same  act  sought  to  be  enjoined 
in  the  first  application.  The  plaintiffs  in  er- 
ror do  not  seek  to  enjoin  anything  further 
than  the  calling  of  the  election  in  their  first 
application.  In  the  amendment  to  the  first 
petition,  and  in  the  second  petition,  the  pray- 
er is  to  enjoin  the  declaration  of  the  result 
of  the  election. 

3.  The  act  provides  for  two  elections.  The 
first  one  is  to  determine  whether  the  act  it- 
self shall  have  the  force  of  law.  The  twen- 
tieth section  thereof  declares  that  the  act 
shall  not  become  operative  until  it  has  been 
submitted  to  a  "vote  of  the  people."  Mani- 
festly the  referendum  by  the  Legislature  is 
to  the  people  who,  under  the  organic  law, 
are  entitled  to  vote.  It  would  be  the  wildest 
vagary  to  impute  to  the  Legislature  an  inten- 
tion to  permit  people  of  all  ages  and  sexes, 
without  any  regard  to  suffrage  qualifications, 
to  participate  ln*an  Section  called  for  the 
purpose  of  determining  whether  its  enact- 
ment should  become  law  in  that  particular 
locality.  The  election  shall' be  held  (so  the 
twentieth  section  of  the  act  reads)  "under 
the  same  rules  as  apply  to  regular  county 
elections."  At  such  an  election  only  voters 
constitutionally  qualified  to  vote  may  legal- 
ly participate.  The  legislative  scheme  is, 
therefore,  plain  that  the  act  is  to  operate 
as  law  only  in  the  event  it  is  ratified  by  a 
majority  of  the  constitutionally  qualified  vot- 
ers of  Madison  county.  The  second  election 
referred  to  in  the  act  is  contingent  upon  the 
adoption  of  the  act  by  the  qualified  voters  of 
the  county.  When  the  act  becomes  operative 
as  law  as  the  result  of  the  first  election,  then 
it  is  declared  that  the  commissioners  to  fill 
the  ofi^ce  provided  in  the  act  "shall  be  elect- 
ed by  the  people  at  an  election  to  be  held  in 
said  county  on  the  fourth  Wednesday  in  Oc- 
tober, 1909."  Again  we  see  the  legislative 
purpose  to  be  that  the  commissioners  shall 
be  elected  in  a  legal  manner  and  at  a  legal 
election,  and  the  "people"  referred  to  as  the 
electorate  mean  the  voters  constitutionally 
qualified  to  participate  In  an  election  of  coun- 
ty officers.  A  contrary  construction  would  as- 
cribe to  the  Legislature  an  intent  to  provide 
for  an  election  which  would  not  be  legally 
effective. 

After  declaring  that  the  act  shall  be  ef- 
fective only  when  adopted  by  a  majority  of 
the  qualified  voters  of  the  county,  in  the 
twenty-first  section  it  is  undertaken  to  define 
who  are  such  qualified  voters.  This  section 
provides  "that  in  the  election  called  by  this 
act  all  persons  eligible  to  vote  in  the  last  gen- 
eral election  for  Governor  and  other  state  of- 
ficers shall  be  eligible  to  vote  in  this  elec- 
tion." Since  the  last  general  election  re- 
ferred to  in  the  act  the  Constitution  of  the 


state  had  been  amended,  by  which  the  quali- 
fication of  voters  had  been  changed  in  many 
vital  respects.  Other  and  very  stringent 
qualifications  were  added,  and  the  constitu- 
tional amendment  had  been  duly  promulgated 
and  was  an  integral  part  of  the  organic  law 
at  the  time  of  the  passage  of  the  local  act. 
By  allowing  all  voters  in  the  last  general 
election  to  participate,  without  regard  to  the 
newly  added  constitutional  qualifications,  the 
legislative  plan  of  a  referendum  to  the  con- 
stitutionally qualified  voters  would  be  frus- 
trated. We  cannot  think  that  the  Legisla- 
ture Intended  that  the  act  should  become 
operative,  except  upon  a  majority  vote  of 
such  voters  as  were  constitutionally  quali- 
fied to  vote,  and  the  inclusion  of  other  voters 
as  eligible  to  vote  made  it  impossible  to  ef- 
fectuate this  intention. 

4.  There  are  many  other  attacks  made  up- 
on the  constitutionality  of  the  act;  but  these 
questions  become  academic  under  our  hold- 
ing that  no  valid  election  can  be  held  under 
the  local  act,  for  the  reason  given  in  the 
foregoing  division  of  the  opinion.  It  would 
be  idle  to  enter  into  a  discussion  of  their 
merits. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  0.  J.,  absent  on  account 
of  sicknes& 

(1B4  Oa.  298) 
TOLBERT  et  al.  v.  LONG,  Ordinary. 
BOND  et  al.  v.  SAME. 
(Supreme  Court  of  Georgia.     March  19,  1910t) 

(Syllahus  hy  the  Court.) 

1.  Statutes  (§  124*)— Title  of  Act— Su¥»i- 

CIENCY. 

The  title  of  the  act  approved  August  11, 
1909  (Acts  1909,  p.  214),  provided  for  the  re- 
peal of  the  act  establishing  the  city  court  of 
Danielsville,  "after  the  repeal  thereof  shall. have 
been  submitted  to  the  qualified  voters  of  Madi- 
son county,"  etc.,  and  in  the  body  of  the  act  it 
was  declared  that  "every  person  in  said  county 
who  was  legally  qualified  to  vote  at  the  last 
election  for  Governor  and  state  bouse  officers, 
and  all  persons  who  have  since  became  qualified, 
shall  be  qualified  to  vote  at  the  election  called 
by  this  act."  Since  the  last  general  election 
referred  to  in  the  special  act,  and  prior  to  the 
enactment  of  the  special  act,  the  Constitution 
has  been  amended  by  adding  new  and  additional 
suffrage  qualifications.  Eeld^  that  the  electors 
contemplated  in  the  title  of  the  act  were  voters 
constitutionally  qualified  to  vote  at  the  time  of 
the  election,  and  that  the  qualification  of  elect- 
ors prescribed  in  the  body  of  the  act,  disregard- 
ing the  suffrage  qualifications  of  the  constitu* 
tional  amendment,  rendered  the  special  act  un- 
constitutional as  violating  the  requirement  of 
the  Constitution  that  "no  law  or  ordinance 
shall  pass  which  refers  to  more  than  one  sub- 
ject-matter or  contains  matter  different  from 
what  is  expressed  in  the  title  thereof." 

[E3d.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  133,  184-186;   Dec.  Dig.  {  124.*J 

2.  Review  on  Apfeax. 

Other  questions  made  by  the  record  are 
controlled  by  the  ruling  made  in  Tolbert  v.  Long 
(this  day  decided)  67  S.  B.  826. 


•For  other  cases  see  lazne  topic  and  Mqtion  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date.  A  Reporter  Indexer 
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Error  from  Superior  Oonrt*  Bladison  Ooan- 
ty;  D.  W.  Meadow,  Judge. 

Petitions  by  H.  H.  Tolbert  and  others  and 
by  J.  F.  L.  Bond  and  another  against  A.  H. 
Long,  Ordinary.  Judgments  for  defendant, 
and  plaintiffs  bring  error.    Reversed. 

See,  also,  67  S.  E.  826. 

Jno.  E.  Gordon,  Geo.  G.  Thomas,  and  Jno. 
J.  Strickland,  for  plaintiffs  in  error.  Cobb  & 
Brwin  and  Henry  O.  Tuck,  for  defendant  in 
error. 

EVANS,  P.  J.  By  an  act  approved  August 
17,  1908  <Act8  1908,  p.  119),  the  city  court  of 
Danielsvllle,  in  >Madison  county,  was  estab- 
lished. On  August  11,  1909  (Acts  1909,  p. 
214),  an  act  was  approved  repealing  the  act 
establishing  the  city  court  of  Danielsvllle,  and 
abolishing  the  court,  ^'provided  that  this  act 
shall  not  take  effect  until  it  has  been  ratified 
by  a  majority  of  the  qualified  voters  of  Mad- 
ison county  voting  In  an  election  to  be  held 
for  that  purpose  as  hereinafter  provided."  J. 
F.  L.  Bond,  in  his  capacity  as  solicitor  of  the 
court  and  as  a  taxpayer,  and  H.  H.  Tolbert, 
as  a  taxpayer,  applied  for  an  injunction  to  re- 
strain the  ordinary  from  calling  the  election 
as  provided  in  the  act.  The  court  refused  to 
grant  the  injunction,  and  the  plaintiffs  ex- 
cepted. No  supersedeas  was  taken,  and  the 
election  was  held;  and  for  that  reason  the 
writ  of  error  was  dismissed  in  the  Supreme 
Court.  Bond  v.  Long,  133  Ga.  639,  66  S.  E. 
778.  Before  the  remittitur  of  the  Supreme 
Court  had  been  made  the  judgment  of  the  su- 
perior court,  the  plaintiffs  amended  their  pe- 
tition, attacking  the  act  of  1909  upon  the  same 
grounds  as  were  set  forth  in  the  original  peti- 
tion, and  praying  that  the  ordinary  be  enjoin- 
ed from  declaring  the  result  of  the  election 
held  under  the  provisions  of  the  act,  and  that 
the  officers  of  the  city  court  be  enjoined  from 
delivering  the  papers  of  the  city  court  to  the 
ofiBicers  of  the  superior  court 

H.  H.  Tolbert  and  others,  describing  them- 
selves as  citizens  and  taxpayers  of  the  county 
of  Madison,  presented  to  the  judge  their  pe- 
tition to  enjoin  the  ordinary  from  declaring 
the  result  of  the  election  held  under  the  act 
of  1909,  and  to  enjoin  the  officers  of  the  city 
court  from  delivering  the  papers  of  that 
court  to  the  officers  of  the  superior  court,  up- 
on the  same  grounds  alleged  in  the  petition 
of  Bond  and  others.  An  order  was  granted 
for  an  interlocutory  hearing  on  the  original 
petition  as  amended  and  the  new  petition,  and 
at  this  hearing  the  ordinary  presented  as 
cause  against  the  granting  of  the  injunction 
demurrers  and  an  answer.  After  a  hearing 
the  court  refused  to  grant  an  injunction  in 
each  case,  and  separate  writs  of  error  were 
sued  out  by  the  plaintiffs  in  each  case. 

The  plaintiffs  in  error  make  the  point  that 
the  act  of  1909  is  illegal  and  void,  because  in 
violation  of  paragraph  8  of  section  7  of  arti- 
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cle  8  of  the  Constitution  of  Georgia,  that  "no 
law  or  ordinance  shall  pass  which  refers  to 
more  than  one  subject-matter  or  contains 
matter  different  from  what  is  expressed  in 
the  title  thereof."  The  title  of  the  act  ap- 
proved August  11,  1909,  is  to  repeal  the  act 
approved  August  17,  1908,  "after  the  repeal 
thereof  shall  have  been  submitted  to  the 
qualified  voters  of  Madison  county,  and  after 
a  majority  of  said  qualified  voters  shall  have 
voted  in  favor  of  abolishing  said  court"  The 
body  of  the  act  fixes  the  qualifications  of  vot- 
ers In  such  election  as  follows:  "Every  per- 
son in  said  county  who  was  legally  qualified 
to  vote  in  the  last  election  for  Governor  and 
state  house  officers,  and  all  persons  who  have 
since  become  qualified,  shall  be  qualified  to 
vote  at  the  election  called  by  this  act."  The 
consatutional  repugnance  is  alleged  to  con- 
sist in  this:  That  the  caption  provides  for  a 
submission  of  the  repealing  act  to  the  voters 
qualified  to  vote  at  the  time  of  the  election, 
whereas  the  body  of  the  act  prescribed  as  the 
qualification  the  voters  who  voted  at  the  last 
general  election  and  those  subsequently  be- 
coming entitled  to  vote;  that  the  body  of  the 
act,  in  declaring  all  persons  who  were  quali- 
fied to  vote  in  the  last  general  election  as 
eligible  to  vote  in  the  special  election  called 
to  determine  the  adoption  of  the  repealing 
act,  was  in  total  disregard  of  the  amendment 
to  the  Constitution  adopted  and  promulgated 
in  1908,  adding  new  and  additional  suffrage 
qualifications. 

We  think  this  point  is  well  taken.  The  vot- 
ers entitled  to  participate  in  the  election,  as 
defined  in  the  caption  of  the  act,  are  those 
constitutionally  entitled  to  vote  at  the  time 
the  election  is  held.  The  body  of  the  act  al- 
lows voters  who  were  qualified  as  electors 
prior  to  the  constitutional  amendment  to  vote 
at  such  election,  without  regard  to  whether 
they  may  be  so  entitled  under  the  constitu- 
tional amendment.  The  variance  between  the 
caption  and  the  body  of  the  act  is  so  appar- 
ent that  elaboration  is  unnecessary. 

Other  questions  made  in  the  recotd  were 
decided  in  Tolbert  v.  Long,  67  S.  E.  826. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account  of 
sickness. 

(1S4  Oa.  4U) 

SMITH  V.  TOWNS. 

(Supreme  Court  of  Georgia.     April   13,   1910. 
Rehearing  Denipd  April  27,  1910.) 

(Syllabus  by  the  Court,) 

Habeas  Oobpus  (§  85*)— Custody  of  Child- 
Adoption. 

Under  the  evidence,  the  judge  before  when? 
the  habeas  corpus  proceeding  was  heard,  iii' 
reiving  the  question  of  the  rightful  custody  c^ 
a  minor,  did  not  err  in  awarding  the  custody 
of  the  child  iii  controversy  tc  the  movant  in 
that    proceeding. 

[Ed.  Note.— For  other  cases,  se^  Habeas  Cor- 
pus,  Dec.   Dig.  §  85.  •] 


•For  other  cases  see  same  topic  and  section  NUMBER  Id  Deo.  A  Am.  Digs.  1907  to  date.  A  Reporter  Indexes 
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Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Petition  by  J.  H.  Towns  for  a  writ  of  ha- 
beas corpus  against  J.  Wylle  Smith  to  obtain 
the  custody  of  Elizabeth  Bailey.  From  an 
order  granting  the  writ,  Smith  brings  error. 
Affirmed. 

Loundes  Calhoun  and  Mayson  &  Johnson, 
for  plaintiff  in  error.  Geo.  C.  Thomas  and 
Shackelford  &  Shackelford,  for  defendant  in 
error. 

BECK,  J.  J.  H.  Towns  instituted  a  habeas 
corpus  proceeding  against  J.  Wylie  Smith, 
contending  that  he  was  entitled  to  the  cus- 
tody of  Elizabeth  Bailey,  a  child  of  tender 
years.  Towns  is  a  resident  of  Clarke  county, 
and  Smith  of  Fulton  county.  The  latter  re- 
sisted the  proceedings,  upon  the  ground  that 
he  was  the  duly  appointed  guardian  of  the 
person  and  property  of  Elizabeth  Bailey,  and 
that  at  the  time  of  his  appointment  his 
ward  was  domiciled  In  the  county  of  Fulton. 
Towns  alleged  that  under  the  proceedings 
provided  for  in  Civ.  Code,  t  2497,  after  peti- 
tion duly  presented  to  the  superior  court  of 
Clarke  county,  that  court,  being  satisfied  as 
to  the  truth  of  the  facts  stated  in  the  peti- 
tion, passed  an  order  declaring  said  chUd  to 
be  the  adopted  child  of  the  petitioner.  Smith 
contested  the  validity  of  this  order  upon  the 
ground  that  at  the  time  said  order  was  pass- 
ed the  child,  Elizabeth,  was  not  a  resident  of 
Clarke  county,  that  she  was  domiciled  In  E*ul- 
ton  county,  and  that  his  domicile,  he  being 
her  duly  appointed  guardian,  was  the  child's 
domicile.  Towns,  on  the  other  hand,  sub- 
mitted evidence  to  show  that  S.  W.  Bailey, 
the  grandfather  of  the  child,  was  her  duly 
appointed  guardian,  that  his  appointment  an- 
tedated the  appointment  of  Smith,  and  that 
S.  W.  Bailey  had  been  duly  served  with  no- 
tice of  the  filing  of  the  petition  for  the  adop- 
tion of  the  chUd,  Elizabeth,  and  consented  to 
the  or<Jer  of  her  adoption.  Upon  the  hearing 
the  court  below  held  and  adjudged  that  the 
applicant  for  the  writ  of  habeas  corpus,  J. 
H.  Towns,  was  entitled  to  the  possession  of 
the  child  in  controversy,  and  directed  that 
she  be  delivered  by  the  respondent  to  the  ap- 
plicant   Whereupon  the  respondent  excepted. 

The  evidence  In  the  case  authorized  the 
Judgment  of  the  court  below.  Aside  from  the 
question  as  to  whether  the  order  declaring 
the  child,  Elizabeth  Bailey,  to  be  the  adopt- 
ed child  of  the  defendant  in  error,  could  be 
attacked  collaterally  In  the  habeas  corpus 
proceeding,  there  was  ample  evidence  to  au- 
thorize the  judge  below  to  find  that  at  the 
time  the  order  for  the  adoption  of  the  child 
was  passed  she  was  then  domiciled  in  Clarke 
county,  although   absent  therefrom   at   the 


date  of  the  order,  and  that  notice  of  the  fil- 
ing of  the  petition  for  adoption  had  been 
served  upon  the  duly  appointed  guardian  of 
the  child.  While  the  evidence  is  conflicting, 
there  was  sufficient  testimony  to  authorize 
the  judge  to  find  that  W.  W.  Bailey,  the 
father  of  the  child,  was  a  resident  of  Clarke 
county  on  March  3,  1908,  the  date  of  his 
death;  that  he  had  never  surrendered  par- 
ental control  of  his  daughter,  the  child  in 
controversy;  and,  this  being  true  at  the  date 
of  his  death,  that  the  child  was  domiciled  in 
Clarke  county  on  the  date  last  referred  to. 
And  there  was  evidence,  also,  to  authorize 
the  finding  that  the  child's  domicile  contin- 
ued to  be  in  Clarke  county  until  May  4,  1908. 
when  S.  W.  Bailey,  her  grandfather,  was  ap- 
pointed as  her  guardian.  The  fact  that  the 
respondent  in  the  habeas  corpus  proceeding 
had,  previously  to  the  filing  of  S.  W.  Bailey's 
application  to  be  appointed  guardian  of  Eliz- 
abeth Bailey,  filed  an  application  for  ap- 
pointment as  her  guardian  in  Fulton  county, 
and  had  been  appointed  such  guardian  upon 
a  date  subsequent  to  the  date  of  the  appoint- 
ment of  Bailey  as  guardia&  for  the  child,  did 
not  have  the  effect  of  revoking  letters  of 
guardianship  granted  to  8.  W.  Bailey,  nor 
was  the  validity  of  the  latter's  appointment 
in  any  way  affected  by  the  subsequ^it  grant- 
ing of  letters  of  guardianship  to  Smith, 
though  Bailey  appeared  and  filed  a  caveat  to 
the  application  of  Smith  for  appointment  as 
guardian. 

In  view  of  the  fact  that  the  court  below 
was  authorized,  under  the  evidence,  to  find 
that  the  order  granting  the  petition  of  Towns 
for  the  adoption  of  the  child,  Elizabeth  Bai- 
ley, was  regular  and  valid,  his  judgment  and 
order  in  the  habeas  corpus  proceeding,  di- 
recting the  respondent  to  surrender  posses- 
sion of  the  child  to  the  applicant,  was  a  prop- 
er one,  there  being  nothing  in  the  evidence 
to  show  that  the  applicant  was  in  any  way 
an  unsuitable  person  to  take  charge  of  and 
rear  an  Infant  of  tender  years.  He  has 
means  which  will  enable  him  to  rear  and 
educate  the  child;  he  also  adopted  a  slater  of 
the  child  in  controversy;  his  wife  is  a  Chris- 
tian woman  of  education  and  refinement;  and 
though  the  child  is  to  be  taken  from  worthy 
people,  who  are  also  capable  of  rearing  and 
educating  her  under  the  most  pleasant  sur- 
roundings, as  appears  from  the  uncontradict- 
ed evidence  In  the  record,  the  new  home  to 
which  she  is  to  be  transferred  presents  some 
advantages  over  the  former;  and  It  is  evi- 
dent that  there  was  no  abuse  of  discretion 
upon 'the  part  of  the  judge  below,  even  If  It 
had  been  necessary  to  invoke  an  exercise  of 
his  discretionary  power. 

Judgment  affirmed.  All  the  Jostices  con- 
cur. 
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(7  Ga.  App.  6BS) 

SOUTHEIRN  RY.  00.  v.  WAFFORD. 
(No.  2,387.) 

(Coart  of  Appeals  of  Georgia.    April  19,  1910.) 

(8yUdbu$  5y  the  Court.) 

Appeal  and  Ebbob  (S  688*)^"Bbikf  of  the 
Evidence." 

The  record  contains  no  leeal  "brief  of  the 
evidence."  The  materiality  of  the  exceptions 
contained  in  the  record  is  dependent  upon  the 
testimony;  hence  these  exceptions  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  H  2607-2610 ;  Dec.  iSg.  §  588.«] 

Error  from  City  Court  of  Hall  County; 
J.  C.  Boone,  Judge. 

Action  by  J.  A.  Wafford  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Affirmed. 

C.  R.  Faulkner,  Ed  Qulllian,  and  J.  J. 
Strickland,  for  plaintiff  in  error.  H.  H. 
Dean,  Johnson  &  Johnson,  W.  B.  Sloan,  and 
H.  H.  Perry,  for  defendant  In  error. 

POWBLL,  J.  The  only  assignment  of  er- 
ror is  upon  the  overruling  of  a  motion  for  a 
new  trial.  There  Is  no  brief  of  the  evidence 
in  the  record.  It  is  tFue  that  there  is  a 
lengthy  document,  signed  by  counsel  and  ap- 
proved by  the  Judge,  and  bearing  the  title 
"Brief  of  the  Evidence" ;  but,  if  section  M88 
of  the  Civil  Code  means  what  it  says,  this 
document  is  not  a  brief  of  the  evidence.  It 
is  spread  out  over  54  typewritten  pages, 
when,  at  the  outside,  the  substance  of  it 
could  easily  be  condensed  Into  10  pages.  In- 
deed, it  requires  no  resort  to  transcenden- 
talism for  us  to  know  that  it  is  substantially 
the  full  report  of  the  testimony  converted 
into  narrative  form,  without  material  con- 
densation or  abridgment.  For  example,  sev- 
eral pages  are  tajcen  up  in  setting  out  the 
examination  and  cross-examination  of  wit- 
nesses called  by  the  one  side  to  impeach,  and' 
by  the  other  to  sustain,  the  credibility  of 
the  plaintiff.  For  all  purposes,  a  simple 
statement  that  the  defendant  introduced  the 
testimony  of  several  witnesses  tending  to  im- 
peach the  plaintiff  as  a  witness  because  his 
character  was  bad,  and  that  the  plaintiff  in- 
troduced the  testimony  of  several  witnesses 
to  sustain  him,  would  have  been  ample. 

We  refuse  to  consider  the  assignments  of 
error  in  this  case,  not  because  we  are  un- 
willing to  tax  our  energies  by  reading  all  this 
mass  of  testimony,  with  the  material  all  in- 
termingled with  the  immaterial,  with  the 
same  testimony  in  substance  repeated  over 
and  over  again  (for  we  have  read  it — ^read  it 
all  carefully),  but  because  the  law  says  that 
this  is  not  a  brief  of  the  evidence,  and  we 
ought  to  obey  the  law  so  far  as  we  can.  We 
dislike  to  give  a  case  this  turn ;  but  we  an- 
nounced in  timely  warning  nearly  a  year  ago 
'  that  we  were  going  to  try  to  live  up  to  the 
law  in  respect  to  compelling  obedience  to  the 


statute  in  question.    See  Albany  ft  Northern 
Ry.  Co.  V.  Wheeler,  6  Ga.  App.  270,  64  S.  SL 
1114. 
Judgment  affirmed. 


(7  Ga.  App.  673) 

POWERS  V.  CENTRAL  OF  GEORGIA  RY. 
CO.      (No.    2,420.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(SylJahui  J>y  the  Court,) 

Appeal  and  Eabob  (|  592^)— Rbvibw^Bsibt 
OF  Evidence. 

There  being  a  palpable  violation  of  the 
statute  requiriD^  the  evidence  to  be  briefed,  and 
the  only  exception  being  one  dependent  upon  a 
consideration  of  the  testimony,  the  judgment 
is  affirmed. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2620;    Dec.  Dig.  ^  592.*] 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  hy  William  J.  Powers  against  the 
(Central  of  Georgia  Railway  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Oliver  &  Oliver  and  W.  H.  Wade,  for  plain- 
tiff in  error.  Law  ton  &  Cunningham,  for  de- 
fendant in  error. 

POWELL,  J.  The  exception  was  to  the 
granting  of  a  nonsuit  in  an  action  for  per- 
sonal injuries.  All  the  testimony  essential 
to  an  understanding  of  the  errors  complain- 
ed of  could  have  been  stated  fully  within 
the  limits  of  one  page,  or  not  more  than  two, 
at  the  outside.  Instead  of  that,  nine  pages 
of  the  bill  of  exceptions  are  taken  up  with 
reciting  testimony,  material  and  immaterial, 
and  with  colloquies  of  court  and  counsel. 
The  greater  portion  of  the  bill  of  exertions 
is  taken  up  with  testimony  regarding  a  dis- 
ease with  which  the  plaintiff  is  said  to  have 
suffered — ^a  thing  wholly  immaterial  to  the 
question  before  us.  EiVen  if  this  were  a  mat- 
ter relating  to  the  extent  of  the  plaintifTs 
Injury,  It  was  not  material  to  the  considera- 
tion of  the  error  complained  of.  It  was  only 
necessary  that  the  plaintiff  show  in  the  brief 
of  evidence  that  he  had  been  injured;  for, 
if  he  was  injured  to  any  extent  and  it  was 
a  case  of  liability,  the  nonsuit  would  have 
been  improper.  The  action  of  the  court  in 
granting  a  nonsuit  In  no  wise  rested  on  a 
question  as  to  whether  the  plaintiff  was  in- 
jured or  not,  but  upon  the  question  as  to 
whether  his  injury  was  due  to  negligence  on 
the  part  of  the  defendant 

The  law,  no  matter  how  much  it  may  have 
been  overlooked  in  the  past,  is  Imperative. 
This  court  has  no  legal  power  to  consider 
errors  dependent  on  the  testimony,  when  the 
evidence  has  not  been  presented  to  this  court 
in  the  manner  prescribed  by  the  statute.  If 
we  should  reverse  a  judgment  at  the  Instance 
of  a  plaintiff  in  error  who  haa  not  complied 
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with  the  law,  the  defendant  In  error  could 
very  Justly  say  that  we  had  gone  beyond  the 
powers  conferred  upon  us  by  law  in  order 
to  grant  a  new  trial  against  him.  The  juris- 
diction of  this  court  arises  only  in  a  statu- 
tory method,  and  if  we  decide  a  case  and  re- 
verse the  Judgment  of  the  trial  court  where 
that  method  has  not  been  pursued,  we  are 
guilty  of  usurpation.  We  gave  the  bar  due 
and  ample  warning  in  the  case  of  Albany  & 
Northern  Ry.  Co.  v.  Wheeler,  6  Ga.  App.  270, 
64  S.  E.  1114,  and  in  several  other  decisions 
rendered  about  the  same  time,  that  we  were 
going  to  try  to  obey  the  law  in  this  respect. 
It  would  be  idle  for  this  court  to  insist  upon 
other  persons  obeying  the  law,  if  we  do  not 
obey  it  ourselves. 

Further,  we  feel  it  our  duty  to  say  that 
the  trial  Judges,  with  hardly  an  exception, 
are  not  requiring  counsel  to  comply  with  the 
statute  as  to  briefing  the  evidence.  They 
are  charged  with  the  duty  of  enforcing  the 
law  in  this  respect,  and  they  can  materially 
assist  the  interests  of  Justice  If  they  will 
insist  on  obedience  to  Uie  statute  in  ques- 
tion. 

Judgment  affirmed. 

(7  Oa.  App.  vm) 

GENERAL     ACCIDENT,     FIRE    &     LIFE 
ASSUR.  CORP.,  Limited.,  v.  TURNER. 

(No.  2,472.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  by  the  Court.) 

Appeal  and  Error  (§  588*)— Brief  of  Evi- 
dence. 

There  Is  no  legal  brief  of  the  evidence  in 
the  record.  The  alleged  errors  caDnot  be  con- 
sidered. See  Powers  v.  Central  of  Ga.  Ry.  Co., 
67  S.  E.  831,  and  Southern  Railway  Co.  v. 
Waflford,  67  S.  B.  831,  this  day  decided ;  Oconee 
CMl  Co.  V.  Planters*  Oil  Co.,  6  Ga.  App.  413,  65 
S.  E.  144. 

[Ed.  Note.— For  other  caRes,  see  Appeal  and 
Error,  Cent.  Dig.  §  2608;   Dec.  Dig.  §  588.*] 

Error  from  Superior  Court,  Whitfield 
County;   A.  W.  Pite,  Judge. 

Action  by  B.  B.  Turner  against  the  Gen- 
eral Accident,  Fire  &  Life  Assurance  Corpo- 
ration. Limited.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

J.  M.  Rudolph,  for  plaintiff  in  error.  M.  C. 
Tarver,  for  defendant  In  error. 

POWELL,  J.    Judgment  affirmed. 


(7  Oa.  App.  642) 

BROWN  V.   MASSACHUSETTS  MILLS   IN 
GEORGIA.     (No.  2,204.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  by  the  Court,) 

1.  Pleading   (§    214*)  —  Demurbeb  —  Admis- 
sions. 

The  allegations  of  a  pleading  are  to  be  con- 
strued most  strongly  agamst  the  pleader  when 


attacked  by  demurrer.  The  demurrer  admits 
only  the  facts,  and  not  the  legal  conclusions 
drawn    therefrom   by    the   pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  527 ;    Dec  Dig.  {  214.*] 

2.  Master  and  Servant  (t  259*)— Injuries 
TO  Servant—Negligence  of  Fxixow  Serv- 
ant. 

The  suit  being  by  a  servant  against  his 
master  for  personal  injuries,  and  the  facts  set 
forth  in  the  petition  showing  that  the  proximate 
cause  of  the  injuries  was  the  negligence  of  a 
fellow  servant,  there  was  no  error  in  sustaining 
a  general  demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Dec.   Dig.   §  259.*] 

Error  from  City  Ourt  of  Floyd  Coanty; 
H.  Hamilton,  Judge. 

Action  by  A.  F.  Brown  against  the  Massa- 
chusetts Mills  in  Georgia.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

M.  B.  Eubanks  and  W.  B.  Mebane,  for 
plaintiff  in  error.  John  W.  &.  G.  B.  Maddoz, 
for  defendant  in  error. 

RUSSELL,  J.  1.  The  allegation  that  the 
proximate  cause  of  the  plaintUTs  Injuries 
was  the  order  of  t2ie  **second  boss,"  Maroney, 
to  Denton,  to  work  in  a  hurry,  when  taken  In 
connection  with  the  other  allegations  of  the 
petition,  is  a  mere  legal  conclusion,  and  Is  not 
admitted  by  the  demurrer.  It  is  a  well-estab- 
lished principle  that  a  demurrer  admits  the 
facts  as  stated  in  the  petition,  but  not  the 
legal  conclusions  dra\vn  therefrom  by  the 
pleader.  Lewis  v.  Amorous,  3  Ga.  App.  50, 
53,  50  S.  E.  338. 

2.  Looking  to  the  petition  as  a  whole,  it  is 
plain  that  the  juridlc  cause  of  the  plaintUTs 
injury  was  the  negligence  of  a  fellow  servant. 
It  appears  that  the  act  which  cajised  his  in- 
jury was  the  careless  handling  of  the  bale 
of  cotton  by  Denton,  who  was  engaged  in  the 
same  work  as  the  plaintiff  himself.  Both  of 
them  were  trucking  cotton,  and,  while  the 
plaintiff  was  placing  a  bale  on  his  truck,  Den- 
ton, who  was  engaged  in  a  similar  act  near 
him,  "recklessly,  negligently,  and  carelessly'* 
let  the  bale  with  which  he  was  working  fall 
over  on  the  plaintiff  and  injure  him.  The 
mere  fact  that  Denton  was  "controlling  the 
movements  and  directions  of  said  trucking^ 
would  not  make  him  an  alter  ego  of  the  mas- 
ter in  the  performance  of  the  act  of  loading 
the  truck.  While  performing  this  act  Denton 
occupied  the  relation  of  a  fellow  servant  to 
the  plaintiff,  and  the  common  master  was  not 
liable  for  the  negligent  manner  in  which  the 
act  was  performed.  Singleton  v.  Merchants' 
&  Miners*  Trans.  Co.,  4  Ga.  App.  402,  61  S. 
E.  881;  Moore  v.  Dublin  Cotton  Mills,  127  Ga< 
610  (4,  5),  56  S.  B.  839,  10  L.  R,  A.  (N.  8.) 
772;  Brush  Electric  Co.  v.  Wells,  110  Ga.  192, 
35  S.  E.  365;  Hamby  v.  Union  Paper  Mllla 
Co.,  110  Ga.  1,  35  S.  E.  297:  Gunn  v.  WlUlng- 
ham.  111  G<i.  427,  36  S.  E.  804. 

The  case  of  McDuffie  v.  Ocean  Steamship 
Co.,  5  Ga.  App.  128,  62  S.  B.  1008,  is  not  In 
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point  The  basis  of  tliat  decision  Is  that  the 
master  was  negligent  In  failing  to  maintahi 
a  proper  system  for  performing  with  reason- 
able safety  complex  work  requiring  the  pres- 
ence and  co-operation  of  a  number  of  labor- 
ers, so  situated  that  independent  Indiyidnal 
action  on  tbelr  respective  parts  would  render 
the  doing  of  the  work  unsafe.  Under  the 
allegations  in  the  McDuffle  Case,  the  plaintifT 
would  not  have  been  hurt  but  for  thie  order; 
In  the  present  case,  the  injury  did  not  result 
from  the  order  to  hurry,  but  from  the  fact 
that  this  order  was  negligently  and  recklessly 
executed. 
Judgment  affirmed. 


(7  Ga.  App.  640) 

BURNETT  V.  CITY  OP  ROME.    (No.  2,203.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(SylMmM  5y  ike  Court.) 

Demubbeb  to  Petition. 

The  allegations  of  the  plaintiff's  petition 
fail  to  set  out  a  cause  of  action,  and  the  lower 
conrt  did  not  err  in  sustaining  a  general  de- 
ma  rrer  and  dismissing  the  petition* 

Russell,   J.,  dissenting. 

Error  from  City  Court  of  Ployd  County; 
H.  Hamilton,  Judge. 

Action  by  W.  T.  Burnett  against  the  City 
of  Rome.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

M.  B.  Eubanks  and  W.  B.  Mebane,  for 
plaintiff  in  error.  W.  J.  Nunnally,  for  de- 
fendant in  error. 

HILL,  C.  J.    Judgment  affirmed. 

RUSSELL,  J.,  dissents. 


(7  Ga.  App.  690) 

(X)PELAN  V.  STATE     (No.  2,526.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  hy  the  Court.) 

Obiminal  Law  (|  1156*>-Appeai/— Grant  of 
New  Tbial. 

The  evidence,  though  weak  and  circumstan- 
tial, is  not  in  a  legal  sense  insufScient  to  sup- 
port the  verdict.  The  exceptions  to  the  charge 
and  to  the  rulings  on  testimony  are  not  meri- 
torious^ The  ground  of  the  motion  for  a  new 
trial  based  on  alleged  newly  discovered  testi- 
mony does  not  present  such  a  state  of  affairs  as 
would  authorize  this  court  to  overrule  the  trial 
judge  in  bis  refusal  to  grant  a  new  trial  on  this 
ground. 

[Eid.  Note. — For  othpr  cas'^s,  see  Criminal  Law, 
Cent  Dig.  §{  3067-5071 ;  Dec.  Dig.  |  1156.*] 

Error  from  Superior  Court,  Greene  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Floyd  Copelan  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

Park  &  Park,  for  plaintiff  in  error.  J.  B. 
Pottle,  Sol.  Gen.,  for  the  State. 


POWELL,  J.  We  wish  that  the  trial 
Judge  had  granted  a  new  trial  in  this  case, 
for  we  are  strongly  impressed  that  this  old 
negro  may  not  be  guilty;  and  we  feel,  too, 
that  his  ignorance  is  largely  responsible  for 
his  having  been  convicted — ^that  Is  to  say, 
that  if  prior  to  the  trial  he  had  put  his  law- 
yers in  possession  of  the  facts  which  they 
subsequently  discovered  to  have  existed,  as 
is  disclosed  by  the  alleged  newly  discovered 
testimony,  it  Is  hardly  probable  that  the  ju- 
ry would  have  found  him  guilty.  But  the 
(Constitution  has  conferred  on  this  court  no 
power  to  grant  a  new  trial  because  we  doubt 
the  defendant's  guilt,  or  merely  because  we 
feel  that  It  would  better  serve  the  Interests 
of  justice  that  a  new  trial  should  be  had 
There  must  be  error  before  we  can  inter- 
fere—-error  of  law,  not  merely  error  as  to 
facts.  This  broad  power  of  seeing  that  Jus- 
tice is  done,  as  to  facts  as  well  as  to  law, 
is  vested  in  the  trial  Judge ;  and  to  this  end 
he  has  wide,  almost  unlimited,  discretion. 
The  judge  who  tried  this  case— one  of  the 
fairest,  ablest,  and  best  of  all  the  Judges  In 
the  state— has,  by  overruling  the  motion  for 
a  new  trial,  in  effect  declared  that  he  Is  sat- 
isfied that  justice  has  been  done;  and  with 
this  decision  we,  as  well  as  the  defendant, 
must  be  satisfied,  for  there  Is  no  legal  error. 

The  newly  discovered  testimony  is  more 
than  cumulative,  more  than  impeaching,  is 
such  as  would  likely  change  the  result  if  a 
new  trial  were  granted ;  yet  it  is  plain  that 
the  defendant,  if  he  had  used  ordinary  dili- 
gence, could  have  produced  it  at  the  original 
trial.  It  is  probable  that  he  did  not  produce 
it  because  he  is  old  and  ignorant — i}ecause  he 
did  not  know  how  to  prepare  his  defense. 
This  is  a  matter  which  the  trial  judge  had 
the  right  to  consider ;  but  we  have  no  power 
to  overrule  his  discretion,  as  strict  law  in 
such  cases  has  made  no  exception  in  favor  of 
even  old  age  and  Ignorance.  We  are  not 
speaking  thus  merely  to  relieve  our  personal 
feelings.  We  have  a  purpose.  First,  we  wish 
to  call  the  attention  of  the  bar  and  of  the 
trial  judges  to  the  diiterence  between  the 
functions  of  the  trial  court  and  of  this  court 
as  to  such  matters.  And  then  we  do  it  as 
a  matter  of  Justice  to  the  old  negro — in  the 
hope  that  the  pardoning  power  will  look  Into 
the  facts  of  the  case  carefully. 

Judgment  affirmed. 


(7  Ga.  App.  679) 
A.  Q.  RHODES  &  SON  CO.  v.  FOOR.  (No. 

2,469.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  by  the  Court,) 

Cebtiobabi  Properly  Overrulbo. 

The  court  did   not  err  in   overruling  the 
certiorari. 
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Error  from  Superior  Court,  Bibb  County; 
W.  H.  Felton,  Judge. 

Action  between  the  A.  G.  Rhodes  &  Son 
Company  and  C.  C.  Foor.  From  the  Judg- 
ment, the  A.  G.  Rhodes  ft  Son  Company 
brings  error.    Affirmed. 

Hardeman,  Jones,  Callaway  ft  Johnston, 
for  plaintiff  in  error.  Napier  &  Maynard, 
for  defendant  In  error. 

POWELL,  J.    Judgment  affirmed. 

(7  Oa.  App.  OO) 

PRTOR  V.  LUDDEN  &  BATES  SOUTHERN 
MUSIC  HOUSE.     (No.  2,110.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(8yUalyu9  hy  the  Oovtri.) 

Stbikino  Pleas. 

Under  the  decision  of  the  Supreme  Court 
in  answer  to  the  question  certified  in  this  case 
(67  S.  E>  ^4),  the  city  court  erred  in  striking 
the  defendants  pleas. 

Error  from  City  Court  of  Sylvania;  H. 
A.  Boykin,  Judge. 

Action  by  the  Ludden  &  Bates  Southern 
Music  House  against  A.  M.  Pryor.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

See,  also,  67  S.  E.  654. 

B.  K.  Overstreet,  for  plaintiff  In  error. 
Strange  ft  Cobb,  for  defendant  in  error. 

POWELL,  J.     Judgment  reversed. 


(7  Ga.  App.  646) 

SWIFT   CJREBK   DISTILLING  CO.   v.   LA- 
VAL.    (No.  2,225.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Sufficiency  op  Petition. 

The  suit  was  based  on  an  express  contract 
to  recover  the  value  of  services  rendered  thereon. 
The  allegations  of  the  petition  were  not  indefi- 
nite, vague,  or  uncertain,  but  plainly  and  fully 
set  forth  a  cause  of  action,  and  none  of  the 
grounds  of  demurrer  contain  any  merit. 

2.  Review  on  Appeal. 

No  error  of  law  appears.  The  court  fully, 
fairly,  and  correctly  submitted'  the  law  applica- 
ble to  the  issues,  and  there  is  some  evidence  to 
support  the  verdict. 

Error  from  City  Court  of  Macon;.  Robt. 
Hodges,  Judge. 

Action  by  F.  J.  Laval  against  the  Swift 
Creek  Distilling  Company.  Judgment  for 
plnlntiff,  and  defendant  brings  error.  Af- 
firmed. 

Roland  Ellis,  for  plaintiff  in  error.  R. 
Douglas  Feagin  and  Hunter  A.  Glbbe,  for 
defendant  In  error. 

HILL,  C.  J.    Judgment  affirmed. 


(7  Oa.  ^p.  «76) 
HARPER  V.  SMITH  BROS.    (No.  2,456.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabue  hy  the  Court,} 

Review   on  Appsai«. 

None  of  the  errors  of  law  assigned  are 
meritorious.  The  evidence  practically  demanded 
the  verdict. 

Error  from  City  Court  of  Ocllla;  W.  E. 
Oxford,  Judge. 

Action  between  J.  T.  Harper  and  Smltb 
Bros.  From  the  Judgment,  Harper  brings 
error.    Affirmed. 

Newborn  &  Meeks  and  H.  J.  Quincey,  for 
plaintiff  In  error.  Eason  &  Bull  and  B.  M. 
Bryson,  for  defendants  in  error. 

POWELI^  J.    Judgment  affirmed. 


C7  Ga.  App.  688) 
FARMER  V.  STATE.    (Na  2,517.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Sytlahus  hy  the  Court.) 

1.  Assault  and  Battbby  (§  95*)— Justifica- 
tion—Question  FOB  JUBT. 

A  brother  has  the  right  to  defend  the  repu- 
tation of  his  sister ;  and  where  he  has  made  an 
assault  and  Dattery  upon  one  assailing  in  his 
presence  his  sister's  character  for  chastity,  mod- 
esty, and  virtue,  it  Is  for  the  jury  to  say  wheth- 
er the  language  used  was  sumcient  provocation 
to  justify  an  assault  and  battery,  and  whether 
the  assault  and  battery  exceeded,  the  provoca- 
tion. A  charge  to  this  effect  was  applicable  to 
the  facts  of  this  case,  and  not  erroneous.  War- 
nack  V.  State,  3  Ga.  App.  596,  60  S.  E.  288; 
Armistead  v.  State,  18  Ga.  708;  Pen.  Code 
1895,  §§  74,  103. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  {  141 ;   Dec  Dig.  §  95.*] 

2.  Instructions— Evidence. 

No  material  error  of  law  appears,  and  the 
verdict  is  fully  supported  by  the  evidence. 

Eirror  from  Superior  Court,  Oglethorpe 
County;   D.  W.  Meadow,  Judge. 

Jack  X>Virmer  was  convicted  of  assault,  and 
brings  error.    Affirmed. 

Joel  Cloud,  for  plaintiff  In  error.  Thos.  J. 
Brown,  Sol.  Gen.,  and  Paul  Brown,  for  the 

State. 

HlUi,  C.  J.    Judgment  affirmed* 


a  Ga.  App.  57*»» 
RIPLEY  V.   STATE.     (No.  2,49?.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllahus  hy  the  Court.) 

1.  Cbihinal  Law  (|  1173*)— Tbiai/— Instruc- 
tion—Harmless  ERROR. 

While  the  trial  judge  should^ always  charge 
the  jury  that  they  have  the  power  to  recom- 
mend that  the  felony  be  punished  as  a  misde- 
meanor in  cases  where  section  1036,  Pen.  Code 
1S^5,  is  applicable,  the  failure  so  to  chaive  will 
not  be  reversible  error,  where  the  juiy  does  in 
fact  make  such  recommendation  by  recommend- 
ing the  defendant  to  the  mercy  of  the  court. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  $  3106:    Dec.  Dig.  §  1173.*1 


*For  other  cases  see  same  topic  and  secaon  KUMBBR  in  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Ga.) 


HBRNDON  T.  SIMS. 


S35 


2.  Homicide   (ft    102*)  r- Sb9ur-Dbfbns]&— In- 
structions. 

Section  75,  Pen.  Code  18&5,  is  not  applica- 
ble to  cases  of  liomicide  or  assault  with  intent 
to  murder,  where  the  defense  relied  apon  is 
self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §  132 ;    Dec.  Dig.  |  102.*] 

8.  Homicide  (ft  310*)— Assault  with  Intent 
TO  Kill— iNSTEucnoNs. 

To  constitute  the  offense  of  assault  with 
intent  to  murder,  there  must  be  a  specific  in- 
tent to  kill.  This  intent  is  not  necessarily  or 
conclusively  shown  by  the  use  of  a  weapon  like- 
Iv  to  produce  death,  in  a  manner  likely  to  pro- 
duce death.  Under  the  ^roof  in  this  case,  the 
jury  should  have  been  given  the  discretion  to 
convict  of  a  lower  offense,  included  in  the  high- 
er felony  charged,  if  they  believed  the  evidence 
did  not  show  a  specific  intent  to  kill.  The  fail- 
are  of  the  court  to  charge  as  to  the  statutory 
offense  of  shooting  at  another  was  error.  Fal- 
lon V.  State,  5  Ga.  App.  661,  68  S.  B.  806, 
and  cases  cited. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  ftft  657-661;    Dec.  Dig.  ft  310.*] 

Error  from  Superior  Ck>iirt,  Dougherty 
County;   Frank  Park,  Judge. 

Tom  Ripley  was  convicted  of  assault  with 
intent  to  kill,  and  brings  error.    Reversed. 

R.  J.  Bacon,  for  plaintiff  in  error.  W.  B. 
Wooten,  Sol.  Gen.,  for  the  State. 

HILXi,  G.  J.    Judgment  reversed. 


(7  Ga.  App.  6M) 

JONES  y.  STATE.     (No.  2,535.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  hy  the  Oovrt.) 

Cbiional  Law  (ft  1092*)— Writ  of  Ebrob— 
Filing  Bill  of  Exceptions— Dismissal. 
In  this  case  the  certificate  of  the  judge  to 
the  bill  of  exceptions  was  dated  February  5, 
1910,  and  the  bill  of  exceptions  was  filed  in 
the  office  of  the  derk  of  the  trial  court  on 
March  10,  1910.  The  statute  requires  that  the 
bill  of  exceptions  shall  be  filed  in  the  office  of 
the  clerk  of  the  court  where  the  case  was  tried 
15  days  from  the  date  of  the  certificate  of  the 
judge.  This  court  is  therefore  without  juris- 
diction. Civ.  Code,  ft  5554 ;  Johnson  v.  State, 
5  Ga.  App.  490,  63  S.  E.  538;  Cook  v.  State, 
120  Ga.  137,  47  S.  E.  562. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ft  2846 ;   Dec.  Dig.  ft  1092.*] 

Error  from  Superior  Court,  Floyd  County; 
J.  W.  Maddox,  Judge. 

Tom  Jones  was  convicted  of  crime,  and 
brings  error.    Dismissed. 

M.  B.  Eubanks  and  W.  B.  Mebane,  for 
plaintifP  in  error.  John  W.  Bale,  Sol.  Qexk,, 
and  Claude  H.  Porter,  for  the  State. 

HILL,  C.  J.    Writ  of  error  dismissed. 


(7  Oa.  App.  676) 

HERNDON  et  al.  v.  SIMS,  Ordinary. 

(No.  2,484.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllahus  hy  the  Court.) 

1.  Sufficiency  of  Evidence. 

The  evidence  fully  supports  the  verdict. 


2.  RuuNos  ON  Evidence. 

There  was  no  material  error  in  the  rulings 
upon  testimony  or  in  the  instructions  except- 
ed to. 

8.  Trial  (ft  889<')-'Vkbdict-^Rbfob]Cat20n. 

There  was  no  error  in  causing  the  verdict 
to  be  reformed  or  remodeled  in  the  presence  of 
the  jury  before  they  had  retired  from  the  box. 

[BM.  Note.— For  other  cases,  see  Trial,  Ont 
Dig.  ftft  791-794;    Dec  Dig.  ft  339.»] 

Error  from  City  Court  of  Yaldosta;  O.  M. 
Smith,  Judge. 

Action  by  A.  Y.  Sims,  Ordinary,  for  use, 
etc,  against  M.  M.  Hemdon  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error..  Affirmed. 

J.  G.  Cranford  and  E.  K.  Wilcox,  for  plain- 
tiffs in  error.  J.  R.  Walker  and  G.  A.  Whit- 
aker,  for  defendant  in  error. 


POWEI4L1  J.  There  will  be  nothing  new 
or  profitable  in  elaborating  the  first  and  sec- 
ond grounds.  As  to  them  we  will  only  say 
that,  if  any  of  the  exceptions  are  even  ab- 
stractly meritorious  (and  we  are  not  willing 
to  say  that  they  are),  they  were  too  Immate- 
rial to  Justify  the  reversal  of  a  verdict  so 
well  supported  by  the  testimony  as  the  one  in 
the  present  case. 

One  point  in  the  record,  perhaps,  deserves 
specific  attention.  It  is  this:  The  amount 
sued  for  was  $1,430.80  and  interest  When 
the  Jury  came  into  court  with  a  verdict,  and 
counsel  for  the  plaintiff  was  about  to  receive 
it  and  publish  it,  he  called  attention  to  the 
fact  that  the  Jury  had  found  for  the  plain- 
tiff in  the  sum  of  $1,432.80  and  interest. 
Counsel  asked  permission  to  correct  the  ver- 
dict to  make  it  correspond  with  the  plead- 
ings. The  court,  addressing  the  Jury,  said: 
**I  imderstand,  gentlemen  of  the  Jury,  by  this 
verdict  that  your  finding  was  in  favor  of  the 
plaintiff,  and  for  the  amount  sued  for  and  in- 
terest from  the  time,  and  against  the  de- 
fendant M.  M.  Hemdon,  as  principal,  and 
this  company  as  security,  and  counsel  for  the 
plaintiff  desire  to  write  off  that  much  of  the 
verdict  above  the  amount  sued  for."  To 
which  one  of  the  Jurors  replied:  "Yes,  sir." 
The  court  thereupon  permitted  counsel  for 
the  plaintiff,  over  the  objection  of  the  defend 
ant  (but  in  the  presence  of  the  Jury),  to  change 
the  figures  from  $1,432.80  to  $1,430.80,  and 
also  to  interline  in  the  verdict  the  words 
''against  the  defendants,  M.  M.  Herndon,  prin- 
cipal, and  the  United  States  Fidelity  &  Guar- 
anty Company,  of  Baltimore,  Maryland,  as 
security." 

.  The  Judge  pursued  the  proper  practice. 
He  should  not  have  received  from  the  Jury 
a  verdict  in  excess  of  the  amount  sued  for. 
Where,  from  a  conference  with  them,  it  was 
plain  that  they  had  made  a  mere  clerical 
mistake,  it  was  proper  to  allow  counsel  to 
change  it  in  their  presence.  Further,  the  find- 
ing generally  in  favor  of  the  plaintiff,  with- 
out specifying  that  it  was  against  the  defend- 
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ants,  waa  nefvertheless,  by  construction,  equiv- 
almit  to  a  finding  against  both  of  the  defend- 
ants; and,  as  one  of  them  was  sued  as  prin- 
cipal and  the  other  as  security,  there  was 
nothing  wrong  in  requiring  the  verdict  to  be 
amended  so  as  to  conform  to  the  issue  In  this 
respect  The  judge  lias,  of  course,  no  right 
to  reform  the  verdict  so  as  to  substitute  his 
views  for  those  of  the  Jury  as  to  any  matter 
in  dispute;  but  where  the  verdict  is  infor- 
mal, and  yet  plainly  shows  an  intention  to 
cover  the  matter  in  dispute  in  a  certain  way, 
or  a  conference  with  the  jury  discloses  this 
intention,  it  is  his  duty  to  cause  it  to  be  put 
into  proper  form  before  he  receives  it  from 
the  Jury. 
Judgment  affirmed. 


(7  Ga.  App.  M7) 

CliANCB  v.  LAURENS  BANKING  CO. 

(No.  2,412.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(SyllabuM  by  the  Court.) 

Appbai.  and  Ebrob  (§  637*)— Bill  or  Excep- 
tions—Acknowledgment  or  Service  Be- 
roBE  Certification. 

When  it  appears  that  service  of  the  bill  oC 
exceptions  was  acknowledged  upon  a  day  an- 
terior to  the  date  when  the  judge  certified  the 
bill  of  exceptions,  the  writ  of  error  must  be 
dismissed. 

[£id.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Dec.  Dig.  §  637.*] 

Error  from  Cttty  Court  of  Dublin;  J.  L. 
Kent,  Jndge. 

Action  between  M.  L.  Clance  and  the  Lau- 
rens Banking  Ck)mpany.  From  the  Judg- 
ment, Glance  brings  error.    Dismissed. 

Wm.  B.  Kent  and  H.  P.  Howard,  for  plain- 
tiff In  error.  W*.  O.  Davis,  T.  E.  Hlghtower, 
and  S.  W.  Sturgls,  for  defendant  in  error. 

RUSS£}LL,  J.  A  motion  is  made  to  dis- 
miss the  writ  of  error  upon  the  ground  that 
there  has  been  no  service  of  the  bill  of  ex- 
ceptions as  required  by  law.  Upon  Inspec- 
tion it  appears  that  the  judge  signed  the  cer- 
tiUcate  to  the  bill  of  exceptions  on  January 
10,  1910.  The  service  of  the  bill  of  excep- 
tions was  acknowledged,  and  copy  and  all 
other  or  further  notice  or  service  was  waiv- 
ed, oh  January  1,  1910,  nine  days  before  the 
bill  of  exceptions  was  in  fact  certified.  The 
ruling  in  Grow  v.  Hunter,  6  Ga.  App.  817, 
63  S.  E.  938  (following  the  adjudications  of 
the  Supreme  Oburt  in  Tison  v.  Forrester,  50 
Ga.  87,  Shealy  v.  McClung,  50  Ga.  485,  Riley 
V.  Bchols,  99  Ga.  321,  25  S.  E.  649,  and  South- 
em  Railway  Company  v.  Brannon,  102  Ga. 
578,  27  S.  E.  663),  is  controlling,  and  the  writ 
of  error  must  be  dismissed.  As  the  only  ap- 
parent entry  of  service  antedates  the  certifi- 
cate of  the  judge  to  the  bill  of  exceptions, 
the  writ  of  error  has  never  in  fact  been  serv- 
ed, for  the  reason  that  the  writ  of  error  has 


no  existence  until  after  the  certificate  has 
been  signed  by  the  preaidtng  Judge^  as  re- 
quired by  law. 
Writ  of  error  dlamisBed. 

(7  6a.  App.  <75) 
MGONE  T.  SMITH.     (No.  2,430.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(ByUdhuM  hy  the  Court,) 

1.  Grant  of  Nonsuit. 

The  court  erred  io  granting  a  nonsuit. 
Moone  v.  Smith,  6  Ga.  App.  649,  65  S.  E.  712, 
and  cit. 

2.  Neolioence  (S  76^)  —  Defenses  —  Viouk- 
TioN  OF  Penal  Law— Oontbibutobt  Nbq- 
ligenge. 

The  fact  that  the  plaiDtiff  was  himself  at 
the  time  of  his  injury  engaged  in  an  act  vio- 
lative of  the  penal  laws  of  this  state  (in  this 
case,  gaming)  does  not  preclude  his  recovery  for 
damages  resulting  to  him  from  the  negligence  of 
another,  provided  that  his  unlawful  act  did  not 
proximately  contribute  to  bringing  about  his 
mjury.  29  Cyc.  125;  Johnson  v.  Rome  Ry.  & 
Light  Co.,  4  Ga.  App.  742,  745.  62  S.  E.  491; 
Norris  V.  Litchfield,  85  N.  El.  271,  69  Am. 
Dec.  546. 

\EA.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {§  104-107 ;   Dec.  Dig.  §  76.*] 

Error  from  City  Court  of  Atlanta;  A.  B. 
Calhoun,   Judge. 

Action  by  L.  P.  Moone  against  Paul  Smith* 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

See,  also,  6  Ga.  App.  649,  65  S.  E.  712. 

A.  H.  Davis,  for  plaintiff  in  error.  Jas.  1a 
Key,  for  defendant  in  error. 

POWELL,  J.    Judgment  reversed. 


(7  Ga.  App.  650) 

SOUTHERN   RY.    CO.    v.   CHANCE.      (No. 

2.332.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(SyllabuB  hy  the  Court.) 

Railroads  ((  305*)— Fbiohteninq  Animals- 
Liability. 

A  railroad  company  is  not  liable  for  unin- 
tentionally frightening  stock  on  a  paralld  high* 
way  by  the  noises  usual  or  necessary  to  the 
operation  of  its  trains. 

[Ekl.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  968 ;    Dec  Dig.  {  305.*] 

E}rror  from  City  Court  of  GairoUton;  Jaa. 
Beall,  Judge. 

Action  by  N.  T.  Chanoe  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

W.  D.  Hamrick,  S.  J.  Boykin,  and  Maddox, 
McCamy  &  Shumate,  for  plaintiff  in  error.  S. 
Holdemess,  for  defendant  in  error. 

POWELL^  J.  The  plaintiff  was  drivlns 
along  a  public  road  pfractically  parallel  to 
the  railroad  track,  near  a  trestle  which  mark- 
ed a  low  point  in  the  grade.  A  train  com- 
ing from  either  direction  would  approach  the 
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trestle  on  a  downgrade,  and  upon  leaving  it 
would  have  to  go  upgrade.  On  the  day  in 
question  a  freight  train  came  down  the  grade 
from  the  east,  and  just  before  the  locomotive 
reached  the  trestle  the  engineer  threw  on 
steam,  or  more  steam  (as  undoubtedly  was 
proper,  as  the  upgrade  was  Just  ahead  and  it 
was  prudent  to  preserve  the  momentum),  and 
the  consequent  increased  puffing  of  the  en- 
gine and  the  escape  of  steam  through  the  side 
cocks  caused  the  plaintilTs  mule  to  run 
away,  and  this  caused  the  plaintiff  himself 
to  be  injured.  The  plaintiffs  own  testimony 
makes  this  sort  of  a  case,  and  it  is  not  neces- 
sary to  resort  to  the  defendant's  testimony 
to  find  its  exculpation  from  liability.  For 
Instance,  the  plaintiff,  when  asked  to  *'tell 
what  kind  of  a  fuss  it  [the  engine]  made,*' 
replied,  "Why,  you  all  have  heard  a  locomo- 
tive running  when  they  pull  the  throttle  open 
— *chug-chug' — and  making  a  terrible  racket 
blowing  out  steam."  Again:  '*The  noise  this 
engine  made  was  *chug-chug,*  and  letting  off 
steam,  or  just  like  the  engineer  had  let  all 
his  steam  into  it.  ♦  ♦  ♦  The  first  thing 
that  attracted  my  attention  was  the  engine 
appearing  in  sight  about  100  yards  off.  just 
before  It  reached  the  trestle.  The  noise  be- 
gan right  there.  ♦  ♦  ♦  As  the  en.^ne  came 
in  sight,  I  don't  think  it  was  making  steam 
at  all,  and  he  just  pulled  open,  as  I  say,  com- 
ing downgrade,  ♦  •  ♦  and  then  the  throt- 
tle was  pulled  open  and  it  began  exhausting 
steam,  and  then  my  mule  became  scared." 

We  all  know  that  it  is  both  usual  and  nec- 
essary for  a  locomotive  engine  to  puff,  and 
"chug-chug,"  and  exhaust  steam.  The  en- 
gineer may  coast  down  the  hill  with  his 
steam  shut  off:  but  he  must  open  the  throt- 
tle before  he  reaches  the  bottom  in  order  to 
make  the  next  hill,  if  his  train  is  long  or 
heavy.  The  case  Is  controlled  by  Morgan  v. 
Central  Railroad,  77  Ga.  788,  Coleman  v.  W. 
&  T.  R.  Co.,  114  Ga.  386  (3),  40  S.  B.  247,  and 
Whistenant  v.  Sou.  States  Co.,  2  Ga.  App. 
586.  59  S.  E.  920. 

Judgment  reversed. 


(7  Ga.  App.  677) 

HUCpABEE  V.  STATE.     (No.  2,4G0.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  hp  the  Court.) 

1.  Cbiminal  Law   (§  429*)— Evidence— Rec- 
OBDS  OF  Internal  Revenue  Office. 

A  certified  copy  by  the  collector  of  inter- 
nal revenue  for  the  state  of  Georgia,  from  the 
records  of  his  office,  showing  the  names  of  all 

gersons  who  have  paid  special  taxes  within 
is  district,  is  admissible  evidence  for  the  pur- 
pose of  showing  that  a  particular  person  has 
paid  the  special  taxes  as  a  retail  liquor  dealer. 

[Ed.    Note. — For   other    cases,    see   Criminal 
Iaw,  Dec  Dig.  §  429.*] 

2.  Sufficiency  of  EvinENCE. 

The  verdict  is  fully  supported  by  the  evi- 
dence, and  no  error  of  law  appears. 

*For  other  cmm  see  same  topie  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  dAte.  &  Reporter  Indexes 


Error  from  Saperior  Court,  Terrell  Coun- 
ty; W.  C.  Worrill,  Judge. 

Robert  Huckabee  was  convicted  of  selling 
intoxicating  liquor,  and  brings  error.  Af- 
firmed. 

M.  J.  Yeomans»  for  plaintiff  in  error.  J. 
A.  Lalng,  Sol.  Qen.,  by  R.  B.  Arnold,  for  the 
State. 

HILL^  C.  J.  Robert  Huckabee  was  con- 
victed of  the  offense  of  selling  Intoxicating 
liquor  In  Terrell  county,  and  his  motion  for 
a  new  trial  was  overruled.  Besides  the  gen- 
eral grounds,  there  is  one  special  assignment 
of  error.  The  trial  judge,  over  the  objection 
of  the  defendant,  admitted  In  evidence  the 
certificate  of  the  collector  of  Internal  rev- 
enue, showing  that  he  had  issued  to  Hucka- 
bee &  Ross,  of  Dawson,  Ga.,  a  special  tax 
stamp  as  retail  liquor  dealers,  for  the  year 
in  which  the  sale  was  claimed  to  have  taken 
place.  This  certificate  was  under  the  seal  of 
the  collector,  and  its  admission  was  objected 
to  on  the  ground  that  it  was  illegal,  irrele- 
vant, and  immaterial,  and  was  neither  the 
original  and  examined  copy,  nor  secondary, 
but  was  an  attempt  to  introduce  a  transcript 
of  a  record  not  appertaining  to  a  court  of 
record,  and  was  not  properly  certified  to,  nor 
properly  exemplified,  nor  attested. 

There  was  evidence  that  the  Huckabee 
mentioned  in  the  certificate  was  the  defend- 
ant, Robert  Huckabee,  and  we  think  the  tes- 
timony, for  that  reason  was  both  relevant 
and  material.  If  it  was  not  objectionable  for 
other  reasons.  By  an  act  of  Congress  ap- 
proved June  21.  1906  (34  Stat  387,  c.  3509 
[U.  S.  Comp.  St.  Supp.  1909,  p.  841])  section 
3240  of  the  Revised  Statutes  was  amended 
so  as  to  read:  "Each  collector  of  Internal 
revenue  shall,  under  the  regulations  of  the 
Commissioner  of  Internal  Revenue,  place  and 
keep  conspicuous  in  his  office,  for  public  In- 
spection, an  alphabetical  list  of  the  names  of 
all  persons  who  shall  have  paid  special  tax- 
es within  his  district,  and  shall  state  thereon 
the  time,  place,  and  business  for  which  such 
special  taxes  have  been  paid,  and  upon  ap- 
plication of  any  prosecuting  officer  of  any 
state,  county,  or  municipality,  he  shall  fur- 
nish a  certified  copy  thereof  as  of  a  public 
record."  The  certified  copy  of  the  reoord 
from  the  office  of  the  collector  of  internal 
revenue  was  admissible  in  evidence  under 
this  statute  as  amended,  and  It  Is  not  other- 
wise objectionable  for  any  of  the  reasons 
stated. 

The  case  of  Taylor  v.  Simmons,  75  Ga.  13, 
relied  upon  by  plaintiff  In  error,  was  decided 
by  the  Supreme  Court  before  the  passage  of 
the  above-stated  amendment  to  section  3240 
of  the  Revised  Statutes.  In  the  opinion 
Judge  Blandford  states  as  a  reason  for  the 
decision  of  the  court :  ''There  Is  no  law  of  this 
state  which   will  admit  this  paper  in  evi- 
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deuce,  and  no  law  of  the  United  States,  ei- 
ther by  statute  or  the  decisions  of  the  courts 
of  that  government,  which  authorizes  the  ad- 
mission of  such  papers  in  evidence  in  the 
courts  of  this  state."  The  document  held 
not  competent  was  a  certified  copy  by  the 
collector  of  Internal  revenue  of  tJie  United 
States  of  a  bond  on  file  in  his  office.  The 
amendment  to  the  act  above  quoted  authori- 
zes the  admission  in  evidence  of  a  certified 
copy  of  any  paper  of  file  in  the  collector  of 
internal  revenue's  office;  and  where  the  cer- 
tificate conforms  to  the  statute,  it  should  be 
admitted  in  evidence  by  the  courts  of  this 
state.  This  is  impliedly  held  in  the  decision 
of  the  Supreme  Court  above  quoted.  The  law 
of  the  United  States  authorizes  the  collector 
of  internal  revenue  to  make  such  certified 
copies  of  the  records  of  his  office,  and  to  fur- 
nish them  to  prosecuting  officers  of  the  state. 
He  is  under  legal  obligation  to  do  so  honest- 
ly and  correctly,  as  an  official  of  the  United 
States  government,  and  his  failure  to  do  so 
would  subject  him  to  punishment  Ck>mpare 
McLanahan  v.  Blackwell,  119  6a.  64,  45  S.  E. 
785. 

The  evidence  fully  supports  the  verdict, 
and  no  error  of  law  was  committed. 

Judgment  affirmed. 


(7  Oa.  App.  ttBO) 
SOUTHERN  RY.  CO.  v.  MADDOX  et  al. 

(No.  2.240.) 
(Court  of  Appeals  of  Georgia.    April  19,  1010.) 

(SyUahus  by  the  Court.) 

1.  Carriers  (|  76*)  —  Failure  to  Deliver 
Goods— Action  bt  Consignor— Rights  of 
Real  Owner. 

Where  the  consignor  makes  the  contract  of 
shipment  with  the  carrier,  he  may  bring  an  ac- 
tion for  failure  to  deliver  the  goods  to  the  con- 
signee, although  the  title  to  the  property  may 
be  in  the  consignee.  Atlantic  Coajst  Line  Ry. 
Co.  V.  Meinhard,  66  S.  E.  807.  The  contract 
ot  carriace  having  been  made  with  the  consignor, 
he  would  have  the  right  to  sue  for  its  breach. 
The  recovery  would  inure  to  the  benefit  of  the 
real  owner.  Southern  Ry.  Co.  v.  Johnson,  2 
Ga.  App.  36^  58  S.  E.  333 ;  Carter  v.  Southern 
Ry.  Co.,  Ill  Ga.  38,  36  S.  E.  308,  50  X..  R,  A. 
do4,  and  cases  cited. 

[Ed,  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  §  76.*] 

2.  Justices  or  the  Peace  (S  37*)— Jurisdic- 
tion—Action  Ex  Contractu. 

The  suit  in  this  case  was  plainly  ex  con- 
tractu, and  not  ex  delicto,  and  the  justice's  court 
had  jurisdiction. 

[Kd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §§  98-115;  Dec.  Dig.  § 
37.*] 

3.  Sufficiency  of  Evidence. 

The  evidence  supports  the  verdict,  and  the 
superior  court  did  not  err  in  overruling  the  cer- 
tiorari. 

Error  from  Superior  Ootrrt,  Fnltoo  CJounty; 
Geo.  Ii.  Bell,  Judge. 

Action  by  J.  J.  and  H.  B.  Maddox  against 
the  Southern  Railway  Company.    Judgment 


for  plaintiffs,   and  defendant  brings  error. 
Affirmed. 

Edgar  A.  Neely,  for  plaintiff  In  error.    0. 
D.  Maddox,  for  defendants  in  error. 

HIIiL,  G.  J.    Judgment  affirmed. 


(7  Qa.  App.  €60) 

HILBURN  V.  SCOTT  BANKING  CO. 
(No.   2,305.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  by  the  Court.) 

Appeax  and  Erbob  (§  753*)— Assignments  ot 

Ekrob— Necessity. 

There  being  no  assignment  of  error  whatever 
in  the  bill  of  exceptions,  nothing  is  presented 
for  the  consideration  of  this  cour^  and  the  writ 
of  error  must  be  dismissed.  Atlantic  Coast  Line 
R,  Co.  V.  Yesbik,  3  Ga.  App.  190,  59  S.  E.  716. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  308&-a089;  Dec  Dig.  § 
75a*] 

EJrror  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Action  between  H.  I.  Hilbum  and  the 
Scott  Banking  Company.  Prom  the  judg- 
ment, Hilbum  brings  error.     Dismissed. 

Geo.  B.  Davis  and  S.  W.  Sturgis,  for  plain- 
tiff in  error.  W.  O.  Davis,  for  defendant  In 
error. 

RUSSELIs  J.    Writ  of  error  dismissed. 


(7  Qa.  App.  692) 
GIBSON   V.   STATE.      (No.   2,534.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  by  the  Court.) 

1.  Larceny  (IS  80*)--TincFT  of  Oattl*— Di- 

SCBIFTION. 

In  an  indictment  for  cattle  stealing,  the 
following  description  of  the  animal  alleged  to 
have  been  stolen  is  sufficient,  namely:  "^^One 
cream-colored  Jersey  cow,  of  the  personal  goods 
of  [the  prosecutor]  and  of  the  value  of  forty 
dollars." 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  §§  68-70 ;   Dec.  Dig.  9  30.*1 

2.  Criminal  Law  (S  304*)— Cattle  Stbauno 
—Evidence— Judicial  Knowledge. 

It  is  a  matter  of  conmion  knowledge,  of 
which  the  court  will  take  judicial  cognizance 
that  a  cow  is  a  female  animal,  is  a  hpmed  an!-, 
mal,  and  has  cloven  hoofs,  ana  that  the  larceny 
of  a  cow  is,  therefore,  within  the  purview  of 
section  159  of  the  Penal  Code  of  1895. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i§  70(X-717;    Dec.  Dig.  §  304.*] 

3.  Sufficiency  of  Evidence. 

The  evidence  is  sufficient  to  authorize  the 

verdict. 

Error  from  Superior  Court,  Floyd  Ooonty ; 
J.  W.  Maddox,  Judge. 

Elbert  Gibson  was  convicted  of  cattle  theft, 
and  brings  error.    Affirmed. 

M.  B.  Eubanks  and  W.  B.  Idebane,  for 
plaintiff  In  error.  John  W.  Bale,  Sol.  Oan^ 
for  the  State. 
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POWELL,  J.  1.  The  defendant  was  Indict- 
ed for  the  larceny  of  "one  cream-colored  Jer- 
sey cow,  of  the  personal  goods  of  one  E.  E. 
Casey,  and  of  the  value  of  forty  dollars." 
He  demurred  to  the  Indictment,  on  the 
ground  that  "the  description  of  the  animal  al- 
leged to  have  been  stolen  is  Insufficient,  and 
fails  to  80  describe  such  animal  as  to  put 
defendants  on  notice  sufficient  to  enable  them 
to  prepare  their  defense."  The  plaintiff  in 
error  cites  the  case  of  Brown  v.  State,  86  Ga. 
633,  13  S.  E.  20,  in  which  It  was  held  that 
the  word  "horse"  does  not  denpte  the  sex  of 
the  animal.  Section  157  of  the  Penal  Code  of 
1896  relates  to  horse  stealing,  and  prescribes 
that  the  indictment  "shall  designate  the  na- 
ture, character,  and  sex  of  the  animal,  and 
give  some  other  description  by  which  its 
identity  may  be  ascertained."  By  section  159 
of  the  Penal  Code  of  1895  it  Is  provided: 
"Cattle  stealing  shall  be  denominated  simple 
larceny,  and  be  so  charged  in  th^  Indictment, 
and  shall  include  the  theft  of  any  horned 
animal,  and  all  animals  having  the  cloven 
hoof,  except  hogs;"  while  section  160  pro- 
vides that  "the  indictment  shall  sufficiently 
describe  the  animal  falling  under  the  descrip- 
tion of  cattle  in  the  preceding  section,  so  that 
It  may  be  ascertained  and  identified  by  the 
owner."  It  is  to  be  noted  that  in  an  indict- 
ment for  cattle  stealing  it  is  not  necessary  to 
allege  the  sex,  as  it  is  in  an  indictment  for 
horse  stealing.  But,  if  It  were,  we  would 
hold  that  the  word  "cow"  does  denote  the 
sex  of  the  animal.  Any  one  having  any  doubt 
on  this  proposition  can  relieve  the  doubt  by 
consulting  the  dictionary. 

2.  Counsel  for  the  plaintiff  In  error  further 
makes  the  point  that  the  indictment  does  not 
allege  and  the  proof  does  not  show  that  the 
animal  alleged  to  have  been  stolen  bad  either 
horns  or  cloven  hoofs,  so  as  to  bring  the  lar- 
ceny within  the  provisions  of  section  159  of 
the  Penal  Code  of  1805.  The  animal  is  de- 
scribed as  a  cow,  and  we  know  personally, 
and  it  is  not  stretching  judicial  cognizance 
for  us  to  know  also  as  a  court,  that  a  cow 
la  a  horned  animal,  and  also  is  an  animal 
having  a  cloven  hoof. 

3.  The  evidence  was  sufficient  to  show  the 
defendant's  guilt  Indeed,  the  counsel  for  the 
plaintiff  in  error  seems  to  concede  this. 

Judgment  affirmed. 


(7  Oa.  App.  680) 

DAVIS  V.  STATE.    (No.  2,494.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Cbivinal  Law  (§  781*)  —  Instructions — 
Confessions— Pebjtjby. 

The  fourth,  fifth,  and  sixth  grounds  of  the 
amended  motion  for  a  new  triat  are  without 
merit,  for  the  reasons  stated  in  the  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
ent  Dig.  H  1864-1871 ;   Dec.  Dig.  §  781.»] 
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2.  Pebjubt  (§J  12,  37*)  —  Evidence  —  Suffi- 
ciency. 

Where  one,  who  can  neither  read  nor  write, 
is  indicted  for  peijury,  assigned  on  his  affidavit, 
the  evidence  must  show  that  the  affidavit  was 
read  to  him  before  he  swore  to  its  truth,  or  that 
he  then  isnew  and  understood  its  contents.  In 
this  case  a  confession  of  the  accnsed,  made  in 
the  form  of  a  second  affidavit,  and  his  state- 
ment to  the  jury  on  the  trial,  clearly  show  that 
when  he  made  the  affidavit  as  to  which  perjury 
was  assigned  he  was  entirely  familiar  with  its 
contents. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Gent. 
Dig.  H  55-61 ;   THc.  Dig.  {§  12,  37.*] 

8.  Pebjubt  (ft  11^)  —  Matebiautt  of  Evi- 
dence. 

An  affidavit  made  to  obtain  a  criminal  war- 
rant, and  on  which  the  warrant  was  issued,  is 
materia]  to  the  issne  arising  on  the  warrant 
Such  an  affidavit  is  the  beginning  of  a  judicial 
proceeding,  and  may  be  the  basis  of  an  indict- 
ment for  perjury. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Dec. 
Dig.  §  11.*] 

4.  Pebjubt  (§  12*)— Evidence. 

One  who  swears  that  a  thing  is  true  ac- 
cording to  the  best  of  his  knowledge  and  belief 
maked  an  absolute  statement  as  to  his  knowl- 
edge and  belief.  If  it  appears  that  when  he  so 
swore  he  had  no  knowledge  or  information  what- 
ever on  the  subject,  but  consciously  swore  false- 
ly, he  may  be  convicted  of  perjury,  although  the 
fact  turns  ont  to  be  true.  The  perjury  consists 
in  the  false  statement  as  to  his  own  knowledge 
and  belief  on  the  subject. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Cent. 
Dig.  §1  55-61 ;    Dec.  Dig.  $  12.»3 

5.  Pebjubt  (§  33*)— Evidence— Sufficienct. 

No  error  of  law  appears,  and  the  evidence 
supports  the  verdict 

[Ed.  Note,— For  other  cases,  see  Perjury,  Cent. 
Dig.  §§  117-124;    Dec.  Dig.  §  33.*] 

Error  from  Superior  Court,  Floyd  County; 
Jno.  W.  Maddox,  Judge. 

Anthony  Davis,  alias  Sweat,  was  convict- 
ed of  perjury,  and  brings  error.    Affirmed. 

Geo.  A.  H.  Harris  &  Son,  for  plalntiflf  in 
error.    John  W.  Bale,  Sol.  Gen.,  for  the  State. 


HlXiL,  G.  J.  The  plaintiff  in  error  was 
convicted  of  perjury.  His  motion  for  a  new 
trial  was  overruled,  and  he  assigns  error. 
The  perjury  was  assigned  on  the  following 
affidavit: 

"State  of  Georgia,  Floyd  County.  Person- 
ally came  Anthony  Sweat,  who  on  oath  salth 
that,  to  the  best  of  his  knowledge  and  belief, 
Claude  Barnes  did,  on  the  7th  day  of  Sep- 
tember, In  the  year  1909,  in  the  county  afore- 
said, commit  the  offense  of  gaming,  and  this 
deponent  makes  this  affidavit  that  a  war- 
rant may  Issue  for  his  arrest 

hii     . 
"[Signed]    Anthony  X  Sweat 

mark 

"Sworn  to  and  subscribed  before  me  this 
22d  day  of  September,  1909. 

"E.  P.  Treadaway,  N.  P.  &  J.  P." 

On  this  affidavit  a  criminal  warrant  was 
duly  issued  by  the  magistrate  for  the  arrest 
of  Claude  Barnes,  charging  him  with  the  of- 
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fense  of  gaming.    Subsequently  the  defend- 
ant made  the  following  affldaylt: 

"Georgia,  Floyd  County.  In  person  appeared 
before  tbe  undersigned  official  Anthony  Davis, 
who,  being  duly  sworn,  deposes  and  says  that 
he  is  the  prosecutor  In  two  cases  again^ 
Claude  Barnes — one  case  for  selling  whisky, 
the  other  for  gaming — and  while  deponent  was 
angry  and  mad  because  Barnes  had  caused 
deponent  to  be  placed  in  jail,  deponent  con- 
ceived the  idea  of  prosecuting  Barnes,  but 
deponent,  after  reflection,  says  that  he  is 
mistaken  and  In  error  as  to  each  case;  that  he 
has  never  seen  said  Barnes  sell  whisky  or 
gamble,  and  he  hereby  retracts  what  he  has 
sworn  in  reference  to  the  guilt  of  Barnes, 
and  deponent  verUy  believes  Barnes  inno- 
cent No  promise  of  reward  or  the  hope 
thereof  caused  me  to  make  this  affidavit,  but 
the  same  is  made  freely  and  voluntarily. 

his 
''[Signed]    Anthony  X  Davis. 

mark 

''Sworn  to  and  subscribed  before  me  thfs 
23d  day  of  September,  1909. 

"Max  Meyerhardt,  N.  P.  P.  C.  Ga." 

The  affiant  In  each  affidavit  was  the  same 
person,  and  when  the  second  affidavit  was 
made  he  was  charged  with  the  crime  of  per- 
jury In  making  the  first  affidavit  On  his 
trial  it  was  shown  that  he  made  the  contra- 
dictory statement,  and  that  the  officer  who 
signed  the  jurat  called  his  attention  to  the 
fact  that  he  was  contradicting  directly  the 
first  affidavit  he  had  made,  and  was  thereby 
subjecting  himself  to  prosecution  for  the  of- 
fense of  perjury.  In  addition,  Claude  Barnes 
testified  positively  that  he  did  not  commit 
the  offense  of  gaming  at  the  time  stated  in 
the  affidavit,  and  had  not  committed  it  at 
any  time  within  two  years.  On  the  trial  of 
the  charge  against  Claude  Barnes  for  gam- 
ing, the  plaintiff  in  error  testified  before  the 
magistrate  that  several  negroes  participated 
with  Claude  Barnes  in  the  offense  of  gaming. 
On  the  trial  of  the  plaintiff  in  error  for  per- 
jury, these  negroes  testified  that  his  state- 
ment was  untrue,  and  that  they  had  never 
committed  the  offense  of  gaming  with  Claude 
Barnes,  and  had  never  seen  him  gaming.  It 
was  also  shown,  by  witnesses  for  the  state, 
that  the  contradictory  affidavit  was  freely  and 
voluntarily  made;  one  of  these  witnesses  be- 
ing Claude  Barnes,  and  the  other  his  attor- 
ney. The  defendant  proved  by  several  wit- 
nesses that  Barnes  and  the  attorney  hf^d  in- 
duced him  to  retract  his  affidavit  against 
the  former  for  gaming,  and  to  make  his  sec- 
ond affidavit,  under  a  promise  that  he  would 
not  be  prosecuted  and  would  be  discharged 
from  custody.  The  defendant  in  his  state- 
ment to  the  jury  said  that  he  was  Induced 
to  make  the  second  affidavit,  contradicting 
the  first,  by  the  promise  and  agreement  of 
Barnes  and  Barnes*  lawyer  that  he  would  be 
let  out  of  jail  if  he  made  it  and  would  not 
be  prosecuted,  and,  also  said  that  the  justice 


of  the  peace  who  took  his  first  affidavit  ask- 
ed him,  when  he  made  it,  if  Clause  Barnes 
was  guilty  of  the  offense  of  gaming,  and 
that  he  then  told  the  justice  that  he  was. 
There  was  no  evidence  tending  to  show  that 
Claude  Barnes  had  been  guilty  of  the  of- 
fense of  gaming,  either  at  the  time  stated  in 
the  defendant's  affidavit  against  him,  or  at 
any  other  time  within  two  years.  This  Is 
a  brief  statement  of  the  material  evidence 
in  the  case,  both  for  the  state  and  the  de- 
fendant 

The  motion  for  a  new  trial  was  based  up- 
on the  usual  general  grounds,  and  the  fol- 
lowing special  grounds  contained  In  an 
amendment:  (1)  Because  the  court  failed  to 
sufficiently  and  explicitly  set  forth  the  de- 
fendant's contention  that  the  first  affidavit  he 
made,  and  upon  which  the  warrant  against 
Barnes  was  issued,  was  true;  that  said  affi- 
davit only  alleged  to  the  best  of  his  knowl- 
edge and  belief,  and  defendant  had  sufficient 
pounds  upon  which  to  base  his  belief;  that 
the  last  affidavit  made  by  the  defendant  was 
false,  and  was  made  under  coercion  and 
promises  of  reward  and  hope  of  benefit,  and 
was  not  freely  and  voluntarily  made;  an^ 
that  it  was  not  the  intention  of  the  defend- 
ant to  swear  falsely  when  he  made  his  first 
affidavit  (2)  Because  of  the  failure  of  the 
court,  although  requested  in  writing,  to 
charge  the  law  relating  to  confessions.  (3) 
Because  the  court  erred  In  charging  the  Ju- 
ry as  follows:  ''You  look  to  the  indictment 
and  see  the  diarge  in  Its  entirety.  It  is 
charged  In  the  indictment  in  substance,  that 
the  defendant  willfully,  knowingly,  and  ab- 
solutely swore  falsely,  in  swearing  out  this 
warrant  upon  which  this  man  Barnes  was 
arrested.  That  Is  the  issue  upon  which  you 
are  to  pass,  as  to  whether  this  defendant 
was  guilty  or  not  guilty,  as  to  the  falsity  of 
that  affidavit"  Movant  contends  that  this 
charge  did  not  sufficiently  and  clearly  set 
forth  the  allegations  against  the  defendant 
in  reference  to  his  intent;  that  the  affidavit 
might  have  been  false,  and  yet  the  defend- 
ant innocent ;  that  the  jury  was  not  to  pass 
upon  the  issue  as  to  the  falsity  of  that  affi* 
davit,  but  as  to  the  Intention  of  the  defend- 
ant to  swear  falsely  and  contrary  to  his 
knowledge  and  belief  and  without  probable 
cause.  (4)  Because  the  uncontradicted  evi- 
dence showed  that  the  defendant  could  not 
read  or  write,  that  he  signed  the  affidavit 
by  mark,  and  there  was  no  evidence  that  it 
was  read  over  to  him  or  that  he  knew  its 
contents.  (5)  Because  the  court  erred  in 
failing  to  charge  the  jury  that  the  burden 
was  upon  the  state  to  show  that  the  affidavit 
that  a  warrant  might  issue  for  Claude 
Barnes*  arrest  was  material  to  the  Issue, 
and  that  if  the  affidavit  for  Claude  Barnes 
arrest  was  neither  necessary  nor  material 
to  the  issue  of  gaming,  the  defendant  would 
not  be  guilty.  (6)  Because  the  court  erred 
in  charging  the  juty  as  follows:   ''If  it  has 
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been  shown  that  Claude  Barnes  gambled  any 
time  within  two  years  prior  to  the  making 
of  the  affidavit  by  Sweat,  by  which  he  Is  al- 
leged to  have  perjured  himself,  then  you 
would  find  the  defendant  not  guilty.  That, 
gentlemen,  depends  upon  the  fact  as  to 
whether  this  affiant  knew  of  that  fact  or  not, 
and  whether  his  affidavit  was  based  upon 
that.  The  sole  question  is:  At  the  time  de- 
fendant made  this  affidavit  as  charged.  If  he 
made  It,  whether  It  was  willfully,  knowing- 
ly, and  absolutely  false.  If  It  was,  you  would 
be  authorized  to  find  him  guilty.  On  the 
other  hand.  If  not,  you  would  find  him  not 
guilty."  It  Is  Insisted  that  If  the  defendant 
did  not  know  of  Barnes'  having  gambled  at 
any  time  within  two  years  prior  to  the  mak- 
ing of  the  affidavit,  yet  If  Barnes  was  guilty, 
and  it  was  so  proved,  the  defendant  could 
not  be  guilty ;  that  It  Is  impossible  to  swear 
absolutely  false  when  what  has  been  sworn 
Is  absolutely  the  truth;  that  If  Barnes  was 
guilty,  and  the  defendant  had  probable  cause 
so  to  believe,  he  could  not  be  guilty  of  per- 
jury. 

1.  The  third,  fourth,  and  fifth  of  these 
grounds  of  the  amended  motion,  when  con- 
sidered in  connection  with  the  entire  charge, 
are  absolutely  without  any  merit.  The  court 
fully  and  fairly  charged  the  contentions  of 
the  defendant  He  charged  fully  and  cor- 
rectly the  law  with  reference  to  confessions, 
and  he  cautioned  the  jury  that  the  confes- 
sion should  be  freely  and  voluntarily  made 
without  being  Induced  by  the  remotest  fear 
of  Injury  or  the  slightest  hope  of  benefit,  and 
should  be  scanned  with  great  caution  and 
would  need  corroboration;  that  the  jury 
should  not  consider  it  unless  It  was  freely 
and  voluntarily  made,  and  the  defendant  had 
sufficient  Imowledge  of  its  contents  and  the 
responsibility  connected  with  the  making  of 
it;  that,  before  they  would  be  justified  in 
convicting  the  defendant  of  the  crime  of  per- 
jury as  charged  In  the  indictment,  it  must 
be  shown  that  it  was  the  defendant's  inten- 
tion to  swear  falsely  at  the  time  of  the  mak- 
ing of  the  afi!klavit;  and  that,  if  the  defend- 
ant had  probable  cause  to  believe  that  the 
affidavit  he  made  was  true,  they  should  ac- 
quit him.  The  charge  covered  by  these  ex- 
ceptions could  not  have  been  fairer  or  more 
correctly  stated  or  better  adjusted  to  the 
facts  and  circumstances  of  the  case. 

2.  As  to  the  sixth  ground,  in  which  it  1$ 
claimed  that  the  defendant  could  neither 
read  nor  write,  and  that  there  was  no  evi- 
dence that  the  affidavit  was  read  over  to  him, 
or  that  he  knew  Its  contents  when  he  made  It, 
it  does  appear  that  the  defendant  was  illit- 
erate, and  that  he  signed  the  affidavit  by  his 
mark;  but  the  evidence  distinctly  shows  that 
he  knew  its  contents.  This  is  shown  by  the 
contents  of  what  is  called  his  "second  affida- 
vit." The  evidence  is  that  before  making  this 
afildavlt,  the  attesting  officer  called  his  at- 
tention to  the  contradictory  character  of  his 
two  statements,  and  warned  him  that  he  was 


in  fact  contradicting  the  contents  of  the 
first  affidavit  made  by  him,  and  that  in  doing 
so  he  was  committing  the  offense  of  perjury. 
His  own  statement  expressly  shows  that, 
when  he  made  the  first  affidavit,  he  was  ask- 
ed, by  the  justice  of  the  peace  who  attested 
it,  if  Claude  Barnes,  as  stated  in  the  affidavit, 
had  been  guilty  of  gaming,  and  that  he  re- 
plied that  he  had  'been,  and  this  justice  also 
testifies  that  he  was  particular  to  have  the 
defendant  swear  that  the  contents  of  the  af- 
fidavit were  true  as  therein  stated.  There- 
fore, the  jury  were  fully  warranted  in  the 
conclusion  that  the  defendant  knew  the  con- 
tents of  bis  affidavit  Wihen  he  made  it. 

3.  The  seventh  ground  of  the  amended  mo- 
tion is  controlled  by  the  decision  of  the  Su- 
preme Court  in  the  case  of  Pennaman  t* 
State,  58  Ga.  336,  where  it  is  held  that  an  af- 
fidavit made  by  one  to  obtain  a  criminal  war- 
rant is  material  to  the  issue  arising  on  the 
warrant,  and  may  be  the  basis  of  an  indict- 
ment for  perjury.  Such  an  affidavit,  made 
for  the  purpose  of  securing  the  warrant,  is 
the  beginning  of  a  judicial  proceeding. 

4.  In  the  last  ground  of  the  amended  mo> 
tlon  it  is  said  that  the  affidavit  upon  which 
the  perjury  was  assigned  alleged  that  Claude 
Barnes,  to  the  best  of  *'the  knowledge  and  be- 
lief of  the  affiant,  had  committed  the  offense 
of  gaming,  and  that  the  words  "to  the  best 
of  his  knowledge  and  beller*  did  not  make 
an  absolute  statement  as  to  the  fact  of  gam- 
ing, and  for  this  reason  was  not  an  affidavit 
upon  which  perjury  could  be  assigned.  The 
words  '*to  the  best  of  his  knowledge  and  be- 
lieT'  are  usually  the  form  of  every  affidavit 
upon  wMch  criminal  warrants  are  based,  and 
it  cannot  be  doubted  that  such  affidavits  are 
sufficient  upon  which  to  assign  p^jury,  if  the 
statement  therein  contained  Is  wholly  and 
willfully  false.  One  who  makes  an  affidavit 
to  the  best  of  his  knowledge  and  belief  as 
to  the  existence  of  a  fact  makes  an  absolute 
assertion  either  that  he  has  knowledge  of  the 
existence  of  such  fact,  or  has  information 
which  Induces  him  to  believe  that  such  fact 
does  exist;  and,  therefore,  one  who  swears 
as  to  the  existence  of  a  fact  of  which  he 
knows  nothing  of  his  own  Imowledge  or  oth- 
erwise, though  it  should  turn  out  to  be  true, 
would  nevertheless  be  guilty  of  perjury.  As 
stated  by  Bishop,  in  his  work  on  Criminal 
Law  (volume  2,  ft  1048):  "If  a  man  swears  to 
a  thing  whereof  consciously  he  knows  noth- 
ing, he  commits  perjury,  for  the  declaration 
of  the  witness  Is  that  he  knows  the  truth  of 
what  he  states;  and,  if  he  is  conscious  he 
does  not  know  It,  he  means  to  swear  falsely, 
however  the  fact  may  prove  to  be.''  And  as 
stated  by  him  in  the  same  work  (Volume  1, 
§  437):  "Perjury  appears  to  be  regarded  as  an 
attempt  to  subvert  justice  In  a  judicial  pro- 
ceeding, for  a  man  commits  this  offense  who 
testifies  to  what  he  believes  to  be  false,  or  to 
what  he  knows  nothing  about,  though  it 
turns  out  to  be  true.'*  See,  also,  2  Russell  on 
Crimes  (3d  Eng.  Ed.)  §  597.     TO  state  the 
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proposition  somewhat  differently:  Absolute- 
ness is  an  essential  element  of  perjury  under 
the  statutory  definition  in  this  state.  If, 
therefore,  a  person  merely  deposes  that  a 
thing  is  true  without  disclosing  how  or 
wlhereof  he  speaks  as  to  the  matter,  he  can- 
not be  convicted  of  perjury,  unless  the  thing 
asserted  to  be  true  was  in  fact  false.  But 
if  a  person  swear  that  a  thing  is  true  ac- 
cording to  his  knowledge  and  belief,  he  may 
be  convicted,  if  it  appears  that  he  did  not 
believe  the  thing  to  be  true  and  had  no 
knowledge  or  information  of  the  surb}ect,  even 
though  it  may  have  existed  unknown  to  him. 
The  perjury  in  the  letter  case  would  consist 
In  his  false  statement  as  to  his  own  knowl- 
edge and  belief  on  the  subject  Herring  y. 
State,  119  Ga.  714,  46  S.  B.  876. 

5.  Now,  as  to  the  general  grounds  of  the 
motion :  We  confess  that  what  may  he  call- 
ed the  "general  complexion"  of  the  case  does 
not  strike  us  very  favorably..  Here  was  an 
ignorant  negro  In  jail,  and  the  evidence  shows 
that  the  prosecutor  in  this  case  and  his- law- 
yer had  procured  from  him  this  so-called 
"second  affidavit"  No  reason  appears  why 
the  defendant  should  have  made  this  state- 
ment 80  soon  after  he  had  made  the  first  af- 
fidavit, and  after  he  had  testified  in  support 
of  the  first  affidavit  on  the  preliminary  in-  \ 
vestigation  against  Claude  Barnes  for  gam-  i 
Ing,  unless  induced  to  do  so  as  claimed  by  ; 
him.  But  the  question  was  for  the  jury,  and  | 
the  court  carefully  Instructed  them  not  to  j 
accept  the  confession  contained  in  this  sec- 1 
ond  affidavit  unless  they  believed  it  was  free^ 
ly  and  voluntarily  made  by  the  defendant 
The  jury,  having  accepted  the  confession  and 
given  to  it  probative  value,  were  authorized 
to  believe  that  the  statement  contained  in 
the  first  affidavit  made  by  the  defendant  that 
Claude  Barnes  had  been  guilty  of  the  offense 
of  gaming  was  false  and  was  willful  per- 
jury, and  that,  therefore,  he  was  guilty  as 
charged  in  the  indictment;  for,  in  addition 
to  this  contradictory  confession,  they  bad 
the  positive  testimony  of  Claude  Barnes  that 
he  had  not  been  guilts  of  gaming  at  any  time 
within  the  past  two  years  in  Floyd  county, 
and  also  the  specific  testimony  of  several  ne- 
groes, whom  the  defendant  charged  with  hav- 
ing participated  in  the  oflTense  of  gaming 
with  Claude  Barnes,  that  such  was  not  the 
truth.  The  testimony  of  Claude  Barnes,  cor- 
roborated by  the  confession  of  the  defendant, 
would  have  been  sufficient  to  authorize  the 
jury  to  convict;  for  the  soundness  of  the 
rule  has  never  been  questioned  that  where 
there  is  one  witness  to  prove  a  contrary  state 
of  facts,  the  confession  of  the  defendant,  con- 
tradicting the  statement  made  by  him  on 
oath,  renders  unnecessary  any  additional  evi- 
dence. Mayhew's  Case,  6  Car.  p.  315;  Peo- 
ple V.  Burden.  9  Barb.  (N.  Y.)  407 ;  9  Enc.  of 
Evidence,  764,  and  cases  cited  in  the  notes,  i 
nils  te.stimony  for  the  state  comes  fully  up  ; 


to  the  requirements  of  the  law  that,  to  con- 
vict of  perjury,  there  must  be  two  witnesses, 
or  one  witness  and  proof  by  corroborating 
drcumstances. 
Judgment  affirmed. 


(7  Ga.  App.  680) 
SMITH  V.  STATE.    (No.  2,523.) 
(Court  of  Appeals  of  Georgia.    April  19»  1910.) 

(8yllahu$  by  the  Court,) 

1.  Obivinal  Law  (§  1156*)— Writ  or  Ebsobt- 
Review— Discretion  of  Coubt— New  Trial 
—Newly  Discovebed  Evidence. 

The  discretion  of  the  trial  court  in  refusing 
to  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence  will  not  be  disturbed,  where 
the  testimony  alleged  as  newly  discovered  ia 
simply  impeaching  in  character,  and  where  no 
affidavits  are  presented  showing  the  good  char- 
acter of  t^e  witnesses  who  will  give  the  new 
evidence.  Fort  v.  State,  3  Ga.  App.  448,  60  S. 
E.  282;  14  Michie,  Digest  Ga.  Rep.  400;  Po- 
lite v.  State,  78  Ga.  347  (3). 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {§  3067-3071 ;   Dec.  Dig.  §  1156.* J 

2.  Review  on  Wbit  of  Errob. 

No  error  of  law  in  the  trial  of  the  case  ia 
complained  of,  and  the  evidence  supports  the 
verdict. 

Error  from  Superior  Court,  Floyd  Coun- 
ty; J.  W.  Maddox,  Judge. 

Will  Smith  was  convicted  of  crime,  and 
brings  error.     Affirmed. 

C.  I.  Carey  and  Sharp  &  Sharp,  for  plain- 
tiff in  error.  John  W.  Bale,  Sol.  Gen.,  for  the 
State. 

HILL,  C  J.    Judgment  affirmed. 


C7  Ga.  App.  660) 
MAUGHON  V.   STATE.     (No.  2,406.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllahus  by  the  Court.) 

1.  Homicide  (§  309*) —  Evidence— Involun- 
tary Manslaughter. 

On  the  trial  of  an  indictment  for  murder, 
where  the  evidence  for  the  state  proves  murder 
or  voluntary  nianslaughter,  and  the  evidence 
for  the  defendant  proved  that  he  was  not  guilty 
of  any  offense,  because  he  did  not  commit  the 
homicide,  and  was  not  in  any  unlawful  manner 
connected  therewith,  and  there  was  no  evidence 
tending  to  show  that  he  was  guilty  of  involun- 
tary manslaughter  in  the  commission  of  an  un- 
lawful act,  it  was  error  to  charge  the  law  de- 
fining this  grade  of  homicide,  and  a  verdict  find- 
ing him  guilty  of  this  grade  should  have  been 
set  aside,  as  being  without  evidence  to  support 
it,  and  therefore  contrary  to  law. 

[Ed.    Note.— For   other   cases,    see    Homicide. 
Cent.  Dig.  §§  ai0-65(>;    Dec.  Dig.  §  309.*  1 

2.  Arrest  (§  G3*)— Arrest  Without  Warrant 
—Validity. 

Where  the  undisputed  facts  show  that  a 
warrant  was  issued  for  the  arrest  of  the  deceas- 
ed, and  was  placed  in  .the  hands  of  the  sheriff. 
who  exhibited  it  to  the  defendant,  a  constable 
of  the  county,  with  instnictions  to  make  the 
arrest  of  the  deoens#»d.  and  the  constable,  in 
pursuance  of  the  rtnjuest  of  the  sheriff,   subaie- 
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qaently  arrested  the  deceased,  and  the  deceas- 
ed- escaped,  and  when  the  constable  attempted 
to  rearrest  him  "endeavored  to  escape,"  it  was 
error  to  charge  the  jury,  in  effect,  that  the  at- 
tempted arrest  by  the  constable,  without  physical 
possession  of  the  warrant,  was  an  unlawful  act. 
TEid.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  H  145-156;    Dec.  Dig.  §  63.*] 

Error  from  Superior  Court,  Gwinnett  Coun- 
ty;  C.  H.  Brand*  Judge. 

J.  W.  B.  Maughon  was  convicted  of  Invol- 
untary manslaughter,  and  he  brings  error. 
Reversed. 

J.  A.  Perry,  I.  L.  Oakes,  N.  L.  Hntchins,  Jr., 
and  T.  J.  Shackelford,  for  plaintiff  In  error. 
Clifford  Walker,  Sol.  Gen.,  W.  B.  Sloan,  and 
O.  A.  Nix,  for  the  State. 

HILrL,  C.  J.  Maiighon  was  jointly  Indict- 
ed with  Kelly  Elrod  for  the  <Time  of  mur- 
der, and  on  his  separate  trial  was  convicted 
of  Involuntary  manslangbter  In  the  commis- 
sion of  an*  unlawful  act.  His  motion  for  a 
new  trial  being  overruled,  -he  brings  error. 

The  evidence,  briefly  stated,  Is  as  follows: 
Criminal  warrants  had  been  placed  In  the 
hands  of  the  sheriff  of  the  county  for  the  ar- 
rest of  two  brothers,  Zack  and  Jake  Cleg- 
liom.  The  evidence  is  silent  as  to  the  offense, 
or  offenses,  for  wlileh  these  warrants  were 
issued.  The  defendant,  Maughon,  was  a  con- 
stable or  baiUfF,  and,  on  Monday  before  the 
Saturday  morning  when  the  homicide  oc- 
curred, meeting  the  sheriff  of  the  county,  he 
was  shown  two  warrants  for  the  arrest  of 
Zack  and  Jake  Cle^orn,  and  asked  by  the 
sheriff  to  look  for  these  parties  and  arrest 
them.  The  sheriff  did  not  turn  over  the  war- 
rants to  the  defendant,  but  kept  them  in  his 
possession,  subsequently  delivering  them  to  a 
constable  in  another  district  from  that  of  the 
defendant.  In  compliance  with  the  request 
of  the  sheriff,  the  defendant,  some  time  dur- 
ing the  week,  did  arrest  both  parties,  and 
told  them  he  did  so  by  virtue  of  warrants 
which  the  sheriff  held  against  them.  They 
made  no  resistance  to  this  arrest,  but  on  the 
same  day  both  escaped  from  the  custody  of 
the  constable.  On  the  Friday  before  the  day 
of  the  homicide  Maughon  again  met  the  sher- 
iff, who  again  requested  him  to  make  the 
arrest  of  the  parties.  On  that  day  Maughon 
got  his  buggy,  drove  by  the  home  of  Elrod, 
and  asked  him  to  assist  him  in  making  the 
arrests,  which  he  consented  to  do.  They  pro- 
ceeded to  the  home  of  the  brother-in-law  of 
the  two  men  for  whom  they  were  looking 
(having  been  informed  that  they  might  be 
found  there),  and  reached  there  about  day- 
break Saturday  morning,  and  Maughon  went 
to  the  front  door  and  his  codefendant  to  the 
back  door  of  the  house.  To  this  point  there 
is  no  conflict  in  the  evidence,  but  as  to  the 
actual  occurrence  resulting  in  the  homicide 
there  is  sharp  conflict. 

The  state  introduced  one  eyewitness  of  the 
killing — the  widow  of  the  deceased.    She  tes- 


tified, in  s\ibstfince,  that  on  tbe  Saturday 
morning  of  the  killing  her  husband  had  come 
to  the  house  about  1  o'clock  that  morning; 
that  he  bad  been  to  his  brother's  In  Walton 
county ;  that  he  had  heard  there  was  a  war- 
rant out  for  him,  and  she  had  told  him  that 
the  sheriff  had  been  there  and  was  looking 
for  him;  that  the  two  defendants  came  to 
the  door  and  knocked,  and  her  husband  start- 
ed to  the  front  door  and  she  followed  him; 
that  just  as  her  husband  got  to  the  door  one 
of  the  defendants  took  hold  of  ^  his  arm  and 
said,  *'Let  me  see  wIm)  you  are;"  and  that 
her  husband  Jerked  loose,  ran  out  of  the  door 
and  around  the  comer  of  the  house.  To  quote 
her  exact  language:  *'I  seen  the  pistol  fire. 
I  seen  him  [meaning  her  husband]  and  I 
seen  them  [meaning  the  defendants],  and 
I  seen  the  pistol  fire.  Zack  was  In  front  of 
them  running.  The  ofiScers,  Mr.  Maughon 
and  Mr.  Elrod,  were  10  or  12  steps  behind 
him,  and  the  pistol  shots  came  right  from 
them  two  men.  Two  shots  were  fired.  I 
heard  my  husband  say,  *You  have  shot  me,' 
right  when  the  pistol  fired.  They  fired  the 
shots  that  way,  and  he  said,  'Ton  have  shot 
me.'  The  men  [nieanlng  the  defendants]  stood 
and  spoke  a  word  or  two  to  one  another  and 
stepped  around  the  right-hand  side  of  the  lot. 
I  followed  them.  I  told  them  I  did  not  know 
what  they  would  shoot  at  him  for;  that  he 
had  not  done  anything  to  be  shot  for.  They 
said,  *Hush,  he  has  gone.'-  Then  they  ran 
through  the  back  yard  and  through  the  cot- 
ton patch.  It  was  somewhere  about  five 
minutes  after  the  shooting  before  I  found 
my  husband,  and  he  was  dead.  He  was  lying 
on  his  face,  with  his  hands  thrown  back." 

In  addition  to  this  positive  testimony,  the 
state  proved  that  Maughon,  subsequently  to 
the  killing,  made  several  incriminatory  admis- 
sions In  reference  thereto.  The  testimony  as 
to  one  of  these  admissions  was  that  *'he 
said  they  shot  twice,  and  the  second  shot  the 
man  hollered.  The  way  I  understood  he  said, 
they  shot  twice.  He  said  when  the  second 
shot  fired  the  man  hollered,  and  they  looked 
for  him,  and  could  not  find  anything  of  him, 
and  he  said  they  went  back  by  the  widow 
and  told  her  they  guessed  he  was  gone,  and 
they  got  Into  the  buggy  and  came  back."  An- 
other admission  proved,  and  claimed  to  be 
incriminatory,  was  his  statement  that  there 
were  two  or  three  shots  fired  and  that  he 
told  his  codefendant,  Kelly,  to  shoot.  And 
still  another  admission  proved  was  that  on 
the  next  morning,  in  talking  of  the  homicide, 
he  said,  that  "he  got  hold  of  Cleghom  (mean- 
ing the  deceased),  and  he  knocked  him  down 
and  was  trying  to  get  his  pistol  away  from 
him,  and  he  hollered  for  Mr.  Elrod,  who  ran 
around  there  and  shot;  that  Cleghom  had 
hold  of  him  when  Elrod  shot  the  first  time; 
that  Cleghorn  then  turned  him  loose  and 
ran,  and  got  off  about  10  steps,  and  Elrod 
shot  again  at  him  and  he  hollered,  and  then 


•For  other  cases  see  tame  topic  and  tectloir  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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Elrod  sEhot  again;  that  Elrod  had  done  the 
shooting."  The  foregoing  is  substantially  a 
material  statement  of  the  evidence  for  the 
state. 

Maughon  claimed  that  he  did  not  shoot  at 
all.  He  said  that  the  deceased  came  to  the 
door  in  response  to  his  tap»  and  he  asked 
him  if  that  was  not  Mr.  Cleghorn,  and  he  re- 
plied, "  'Who  are  you?*  I  said,  'Maughon  is 
my  name,'  and  I  took  hold  of  him  with  my 
left  band  and  said,'  *Conslder  yourself  under 
arrest,  Mr.  Cleghorn.*  He  then  gave  me  a 
shove,  and  we  went  off  of  the  veranda  to- 
gether, and  I  still  held  him  by  the  arm.  As 
I  arose  he  struck  me  on  the  side  of  the  face 
with  his  fist,  and  knocked  me  to  my  knees. 
As  I  arose  again,  my  pistol  was  in  my  over- 
coat pocket,  and  he  made  a  grab  with  bis 
right  hand  to  get  it,  and  he  and  I  were  strug- 
gling for  the  possession  of  the  pistol,  and 
I  hollered  for  Kelly  Elrod  to  come  around 
here,  right  around  here,  and,  as  Kelly  came, 
he  cried  out,  'Halt!  Halt!*  and  fired  twice. 
He  fired  up  in  the  air,  and  not  in  the  direc- 
tion of  the  deceased.  Tbe  deceased  ran 
away,  and  in  a  few  seconds  a  third  pistol 
shot  was  heard  in  the  direction  in  which  the 
deceased  ran.''  He  denied  that  he  had  made 
the  incriminatory  statements  shown  by  the 
state.  He  corroborated  his  statement  by  bis 
codefendant,  Elrod,  who  swore  that  he  saw 
Maughon  and  the  deceased  in  a  desperate 
struggle,  struggling  to  get  possession  of  some- 
thing; that  he  ran  up  and  hollered,  "Halt! 
Halt!"  and  that  he  fired  straight  up,  and 
the  deceased  turned  and  ran  off,  and  in  a 
few  seconds  another  sbot  was  fired  at  the 
back  of  the  house,  in  the  direction  in  which 
the  deceased  ran.  According  to  the  state- 
ment of  the  defendant  and  the  testimony  of 
Elrod  neither  was  aware  of  the  fact  that  the 
deceased  had  been  killed  that  night.  The 
defense  contended  that  the  third  shot  killed 
the  deceased,  and  that  this  shot  was  fired  by 
his  brother,  Jake  Cleghorn,  who  ran  out  of 
the  house  at  the  same  time  the  deceased  did, 
but  in  a  different  direction.  In  support  of 
this  theory  there  is  some  circumstantial  evi- 
dence which  It  is  not  deemed  necessary  to 
set  out,  and  what  is  claimed  to  have  been  a 
statement  of  the  brother,  Jake,  made  to  a 
neighbor  on  the  morning  of  the  killing,  but 
which  was  denied  by  the  brother. 

The  jury,  in  the  exercise  of  their  exclusive 
right,  discarded  both  the  evidence  for  the  de- 
fendant and  this  theory  of  the  defense,  and 
found  the  defendant  guilty  of  involuntary 
manslaughter  in  the  commission  of  an  un- 
lawful act.  We  would  not  disturb  the  ver- 
dict if,  after  a  most  careful  examination  of 
the  evidence,  we  thought  there  was  any  fact 
or  circumstance  upon  which  it  could  have 
been  based.  The  evidence  for  the  state,  tak- 
en at  its  strongest,  if  It  was  the  truth,  de- 
manded a  verdict  for  murder.  This  evidence 
contains  no  suggestion  of  any  assault  made 
by  the  deceased  upon  the  defendants,  but 
shows  that  the  deceased,  while  running  away 


from  the  defendants  and  endeavoring  to 
cape,  was  fired  on  from  the  rear  by  them, 
one  of  the  shots  proving  fatal.  The  state, 
however,  did  not  contend  that  the  defendant 
Maughon  fired  either  shot,  but  It  did  contend 
that  the  fatal  shot  was  fired  by  the  defend- 
ant Kelly  Elrod  under  the  order  and  direc- 
tion of  Maughon;  that  at  the  time  the  shot 
was  fired  and  the  order  given  to  shoot  the 
deceased  was  running  from  both  defendants. 
If  the  deceased,  at  the  time  he  was  shot,  was 
running  away  from  tbe  defendants,  not  hav- 
ing made  any  assault  upon  either  one  of 
them,  and  was  simply  endeavoring  to  escape, 
and  Maughon  called  upon  Elrod  to  shoot  him, 
and  he  did  shoot  him,  both  would  be  guilty 
of  murder,  one  as  the  actual  perpetrator  of 
the  offense,  and  the  other  as  aiding  and  abet- 
ting its  commission.  The  result  would  not 
be  in  the  slightest  degree  affected  by  the 
additional  fact  that  the  deceased  was  at- 
tempting to  evade  igrrest,  whethw"  the  at- 
tempted arrest  was  lawful  or  unlawful.  The 
record  does  not  disclose  for  what  offense  the 
warrants  against  the  deceased  and  his  broth- 
er were  issued,  but  it  was  stated  in  tbe  argu- 
ment before  this  court  that  they  were  for 
the  offense  of  selling  liquor,  which  is  simply 
a  misdemeanor.  It  is  well  settled  that  an 
officer  may  not  exert  force  In  pffectlng  an  ar- 
rest for  a  misdemeanor,  or  in  preventing  the 
escape  of  one  charged  with  a  misdemeanor, 
to  the  extent  of  employing  a  deadly  weapon, 
or  of  taking  life,  though  without  such  force 
the  wrongdoer  may  escape  (Holmes  v.  State, 
5  Ga.  App.  166,  62  S.  EX  716),  and  this  Is  so 
whether  his  purpose  Is  merely  to  kill  or  to 
stop  the  other's  flight  (Wharton  on  Homicide 
[3d  Ed.]  §  50O).  The  jury,  if  they  had  believ- 
ed that  the  deceased  made  an  assault  upon 
the  defendant  and  struck  him  down  twice,  as 
he  claimed  in  his  statement,  and  had  further 
believed  that,  smarting  under  this  provoca- 
tion and  acting  under  a  sudden  heat  of  pas- 
sion provoked  thereby,  he  had  either  shot  at 
the  fleeing  deceased  himself  or  ordered  his 
associate  to  shoot,  they  might  have  been  jus- 
tifiable in  finding  a  verdict  against  him  for 
voluntary  manslaughter.  But  we  cannot  find 
anywhere  in  the  evidence,  or  in  any  reason- 
able inference  fairly  deducible  therefrom, 
any  support  for  the  theory  of  Involuntary 
manslaughter  In  the  commission  of  an  un- 
lawful act. 

The  judge  of  the  trial  court  charged  the 
Jury  as  follows:  "If  you  believe  that  the  de- 
fendant and  Elrod  undertook,  without  a 
warrant,  to  arrest  the  deceased,  and  that  he 
resisted  the  arrest  and  released  himself  from 
the  custody  of  Maughon  and  began  to  run 
away  from  him,  and,  while  thus  running  and 
when  he  was  endeavoring  to  escape,  Maugh- 
on ordered  EHrod  to  shoot  him,  and  Eflrod,  in 
response  to  this  order,  flred  at  the  deceased 
and  killed  him,  then  this  shooting  and  kill- 
ing was  unlawful,  and  both  parties  would 
be  guilty  either  of  murder  or  Involuntary 
manslaughter  In  the  commission  of  an  ud- 
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lawful  act — the  former  (that  Is,  murder)  If 
Elrod  shot  with  intent  to  kill,  and  the  killing 
was  done  with  malice,  and  the  latter  (that 
is,  involuntary  manslaughter)  if  Elrod  shot 
without  any  intention  to  kilL*'  We  think 
this  charge  was  erroneous  for  several  rea- 
sons, not  for  the  merely  theoretical  idea  that 
one  person  cannot  aid  and  abet  another  in 
the  commission  of  an  involuntary  act  (for, 
as  to  the  facts  of  this  case,  this  question, 
while  it  may  be  interesting,  is  entirely  the- 
oretical), but  because  there  is  nothing  in  the 
evidence  upon  which  the  charge  could  have 
been  based,  as,  under  the  evidence,  the  de- 
fendant was  guilty  either  of  murder  or  of 
voluntary  manslaughter,  or  was  not  guilty 
of  anything  at  all.  Neither  was  the  charge 
a  correct  statement  of  the  law  of  involuntary 
manslaughter. 

Section  67  of  the  Penal  Code  of  1895  de- 
fines involuntary  manslaughter  as  follows: 
•'Involuntary  manslaughter  shall  consist  in 
the  killing  of  a  human  being  without  any  in- 
tention to  do  so,  but  in  the  commission  of 
an  unlawful  act,  or  a  lawful  act,  which 
probably  might  produce  such  a  consequence, 
In  an  unlawful  manner:  Provided,  that 
where  such  Involuntary  killing  shall  happen 
in  the  commission  of  an  unlawful  act  which, 
In  its  consequences,  naturally  tends  to  de- 
stroy the  life  of  a  human  being,  or  Is  com- 
mitted in  the  prosecution  of  a  riotous  intenft, 
or  of  a  crime  punishable  by  death  or  confine- 
ment in  the  penitentiary,  the  offense  shall  be 
adjudged  to  be  murder."  Now,  If  the  de- 
fendant Maughon  ordered  Elrod  to  shoot  the 
deceased  when  the  deceased  was  running 
away  from  him,  and  in  response  to  this  or- 
der Elrod  fired  at  the  deceased  and  did  kill 
him,  the  shooting  and  killing  was  not  in- 
voluntary manslaughter,  but  would  be  deemed 
and  adjudged  to  be  murder,  because  the  kill- 
ing was  done  in  the  commission  of  an  unlaw- 
ful act,  to  wit,  shooting  with  a  deadly  weap- 
on at  another  charged  with  a  misdemean- 
or, who  was  simply  endeavoring  to  escape 
— an  act  which  in  its  consequences  naturally 
tended  to  destroy  the  life  of  a  human  being. 
And  besides,  to  shoot  at  another  under  these 
circumstances  would  be,  even  if  he  were  not 
killed,  the  commission  of  a  felony — the  of- 
fense of  shooting  at  another,  or  that  of  as- 
sault with  intent  to  murder;  and  therefore 
this  charge,  construed  in  connection  with 
the  above  definition,  would  have  made  the 
defendant  guilty  of  murder,  unless  mitigated 
by  the  facts  to  voluntary  manslaughter,  and 
not  of  involuntary  manslaughter,  and  we 
therefore  conclude  that  the  assignment  of 
error  on  this  portion  of  the  charge  should  be 
sustained. 

Objection  was  made  to  the  following  charge 
of  the  court  on  the  subject  of  arrest:  "If  the 
defendant,  Maughon,  went  to  where  the  de- 
ceased was  spending  the  night,  without  a 


warrant,  and  th^i  and  there  undertook  to 
arrest  the  said  deceased  in  the  absence  of 
any  warrant  or  other  lawful  authority,  he 
(the  defendant)  was  acting  Illegally,  and  the 
deceased  had  the  legal  right  to  resist  this  il- 
legal act,  and  to  use,  in  resistance,  as  much 
force  as  was  necessary  to  make  resistance 
successful  and  to  secure  his  successful  es- 
cape." As  an  abstract  proposition  of  law 
this  charge  is  correct,  but  was  not  applicable 
to  the  facts  of  this  case,  and  was  calculated 
to  mislead  the  jury  and  to  prejudice  the  de- 
fendant, especially  to  prejudice  him,  when 
taken  in  connection  with  the  instructions  on 
the  law  of  involuntary  manslaughter  In  the 
commission  of  an  unlawful  act;  for  it  was 
not  denied  that  the  defendant  did  not  -have 
in  his  actual  possession  a  warrant,  and  the 
conclusion  was  inevitable,  from  the  charge, 
that  if  he  had  no  warrant  the  attempted  ar- 
rest was  an  illegal  act,  and  that  if  the  kill- 
ing was  the  result  of  this  illegal  attempt  to 
arrest,  the  defendant  would  be  guilty  of  in- 
voluntary manslaughter  in  the  commission 
of  an  unlawful  act.  In  the  first  place,  under 
the  facts  of  this  case,  a  warrant  was  not 
necessary  for  the  arrest  of  the  deceased.  The 
defendant  was  a  constable.  He  had  pre- 
viously arrested  the  deceased,  who  had  es- 
caped from  his  custody.  He  was  then  a  fugi- 
tive from  arrest,  and  was  actually  endeavor- 
ing to  escape  when  the  arrest  was  attempted; 
and,  under  section  886  of  the  Penal  Ck>de,  an 
oflicer  can  arrest  without  a  warrant  **an  of- 
fender who  Is  endeavoring  to  escape."  This 
can  be  done  even  where  the  offense  is  less 
than  a  felony.  Croom  v.  State,  85  Ga.  723, 
11  S.  E.  1035,  21  Am.  St.  Rep.  179. 

But  we  do  not  think  that  the  question  of 
the  legality  of  the  attempted  arrest  was  at 
all  material  to  the  issue  in  this  case.  It  was 
not  material  to  the  contention  of  the  state, 
because  that  contention  was  that  the  deceas- 
ed was  fleeing  from  the  defendants  when  he 
was  shot;  and  whether  he  was  fleeing  from 
an  arrest  for  a  misdemeanor,  legal  or  ille- 
gal, the  killing  would  clearly  have  been  mur- 
der or  voluntary  manslaughter.  It  was  cer- 
tainly not  material  to  the  defense;  for  the 
defendant  contended,  not  that  he  was  author- 
ized to  make  the  arrest  and  killed  the  de- 
ceased because  he  was  resisting  such  lawful 
authority,  but  that  neither  he  nor  his  asso- 
ciate shot  at  the  deceased  at  all;  that  the 
deceased  was  shot  by  his  own  brother  or  some 
other  unknown  person,  who  mistook  him  for 
an  oflScer. 

Because  of  the  two  errors  herein  discussed, 
we  think  that  the  case  was  not  properly  sub- 
mitted to  the  jury,  and  that  the  verdict  for 
involuntary  manslaughter  in  the  commis- 
sion of  an  unlawful  act  was  wholly  unsup- 
ported by  any  evidence,  and  a  new  trial 
should  be  granted. 

Judgment  reversed. 
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(7  Oa.  App.  694) 

JOHNSON  V.  STATE.     (No.  2,544.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(BylUibxf  ly  the  Court.) 

1.  Revebw  on  Wbit  of  Error. 

The  evidence  fully  authorized  the  conyic- 
tion. 

2,  Correct  Gharob. 

The  charge  of  the  court  was  fair,  and, 
when  construed  as  a  whole,  not  subject  to  the 
exceptions    presented    in    the    record. 

Error  from  Superior  Court,  Terrell  Coun- 
ty; W.  C.  Worrlll,  Judge. 

Munch  Johnson  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

M.  O.  Edwards,  for  plaintiff  In  error.  J. 
A.  Lalng,  Sol.  Gen.,  and  R.  R.  Arnold,  for  the 
State. 

POWELL,  J.    Judgment  affirmed. 


(7  &a.  App.  689) 

SCOTT  V.  CITY  OF  CAMILLA.    (No.  2,521.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabua  hy  the  Court,) 

1.  CRnnNAL    Law    (8    1076*)— Appeai/— Suf- 
nciENCT  OF  Bond. 

It  is  not  a  compliance  with  either  the  act 
of  Dec.  10.  1902  (Acts  1902,  p.  105).  or  the 
act  of  Aug.  13.  1000  (Acts  1009,  p.  148),  for 
a  defendant  who  has  been  convicted  in  a  mu- 
nicipal court  to  give  a  bond  conditioned  **for 
the  appearance  of  the  defendant  to  abide  the 
final  judgment  and  sentence  of  the  superior 
court  of  [the  county  in  which  the  municipality 
is  located]  in  said  case."  The  condition  of 
the  bond  should  be  to  personally  appear  and 
abide  the  final  judgment,  order,  or  sentence  up- 
on him.  The  two  expressions  are  not  synony- 
mous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  %  2711 ;   Dec  Dig.  §  1076.*] 

2.  Criminal  Law  (§  1076*)  —  Ckbtiobabi  — 
Bond. 

The  proper  bond  not  having  been  given  and 
the  statutorv  pauner  affidavit  not  having  been 
filed,  the  jud^e  dia  not  err  in  refusing  to  sanc- 
tion the  certiorari. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Laur,  Cent.  Dig.  §  2711 ;   Dec.  Dig.  §  1076.*] 

Error  from  Superior  Court,  Mitchell  Coun- 
ty;   Frank  Park,  Judge. 

Andrew  Scott  was  convicted  of  violating 
an  ordinance  of  the  City  of  Camilla,  and  ap- 
plied for  writ  of  certiorari.  From  an  order 
denying  the  writ,  he  brings  error.    Affirmed. 

Cox  &  Peacock,  for  plaintiff  in  error.  M. 
C.  Bennet,  for  defendant  in  error. 

POWELL,  J.  1.  It  appears  from  the  rec- 
ord that  the  plaintiff  in  error  applied  for  a 
certiorari  to  a  conviction  in  the  municipal 
court  of  Camilla;  the  condition  of  his  bond 
being  **f or  the  appearance  of  the  defendant 
to  abide  the  final  judgment  and  sentence  of 
the  superior  court  of  Mitchell  county,  Geor- 
gia, in  said  case."  This  is  not  sufficient — is 
not  a  substantial  compliance  with  either  the 


act  of  December  10,  1902  (Acts  1902,  p.  105), 
or  the  act  of  August  13,  1909  (Acts  1909,  p. 
148).  It  may  be  that  these  two  acts  do  not 
cover  identically  the  same  subject-matter; 
that  the  latter  act  merely  relates  to  the 
method  of  obtaining  a  supersedeas,  while  the 
former  act  prescribes  a  condition  precedent 
to  the  granting  of  a  certiorari.  Be  that  as 
it  may,  the  plaintiff  in  error  complied  with 
neither.  The  condition  of  the  bond  prescrib- 
ed by  these  acts  is  that  the  defendant  will 
appear  and  abide  the  final  judgment,  order, 
or  sentence  upon  him  in  said  case.  It  will 
be  readily  seen  that  the  final  judgment  In 
the  case  may  not  in  fact  be  imposed  by  the 
judge  of  the  superior  court.  He  may  sus- 
tain the  certiorari,  and  send  the  defendant 
back  to  the  lower  court  for  further  action. 
The  identical  point  has  been  decided  several 
times.  See  McDonald  v.  Ludowlcl.  3  Ga. 
App.  654,  60  S.  E.  337 ;  Simon  v.  Mayor,  etc., 
of  Savannah.  4  Ga.  App.  171,  60  S.  E.  1036 ; 
Poulos  v.. Atlanta,  4  Ga.  App.  567,  61  S.  E. 
1128 ;  Thomas  v.  Atlanta,  6  Ga.  App.  393,  65 
S.  B.  32;  Sims  v.  Atlanta,  6  Ga.  App.  802, 
65  S.  E.  841. 

2.  It  is  uniformly  held  that  the  judge  does 
not  err  in  refusing  to  sanction  a  certiorari, 
where  the  proper  bond  has  not  been  given  or 
the  statutory  pauper  affidavit  has  not  been 
filed. 

Judgment  afiirmed. 


(7  Oa.  App.  687) 
McLENDON  v.  STATE.  (No.  2,516.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(SyllaluB  hy  the  Court.) 

1.  Criminal  Law  (§  1092*)  —  Appeai^— Biix 
OF  Exceptions. 

The  defendant  in  a  criminal  case  has  15 
days  within  which  to  serve  the  bill  of  excep- 
tions.    Civ.  Ode  1895,  §  5540. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  1092.*] 

2.  Criminal  Law    (8  828*)— Instructions— 
Evidence  of  Good  Character. 

In  the  absence  of  a  written  request,  the 
court  did  not  err  in  failing  to  charge  on  the 
weight  to  be  given  to  evidence  of  good  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2007;    Dec  Dig.  §  828.») 

3.  WrrNEssES  (§§  363,  374,  377*)— Interest- 
Evidence. 

The  credibility  of  the  witnesses  is  a  ma- 
terial matter  in  every  case.  Testimony  which 
tends  to  show  the  interest  or  lack  of  interest 
of  a  witness  is  therefore  relevant. 

(a)  In  a  prosecution  for  the  illegal  sale  of 
intoxicating  liquor,  it  was  error  for  the  court 
to  refuse  to  allow  the  defendant  to  prove  that 
the  county  commissioners  of  the  county  had  of- 
fered a  reward  of  $25  **to  each  person  prosecu- 
ting to  conviction  or  furnishing  evidence  to 
convict"  any  person  in  said  county  of  the  of- 
fense of  the  illegal  sale  of  -intoxicating  liquor,, 
and  to  refuse  to  nllow  him  to  prove  by  the  pros- 
ecutor, who  testified  as  a  witness,  and  by  thf 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Ded.  &  Am.  D'ga.  1907  to  date.  A  KepoTier  Indexes 
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chief  witness  on  whom  the  state  relied,   that 
they  knew  of  the  offering  of  this  reward. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1177.  1178,  1181.  1201.  1202, 
1207 ;   Dec.  Dig.  §§  363,  374,  377.*) 

Error  from  City  Court  of  Brunswick;  D. 
W.  Krause,  Judge. 

Bertha  McLendon  was  convicted  of  an  Il- 
legal sale  of  liquor,  and  brings  error.  Re- 
versed. 

J.  T.  Colson,  for  plaintiff  in  error.  Ernest 
Dart,  Sol.,  for  the  State. 

POWELL,  J.  Bertha  McLendon  was  con- 
victed of  the  Illegal  sale  of  intoxicating  liq- 
uor. As  to  the  evidence,  it  will  be  sufficient 
to  say  that  while  in  a  legal  sense  it  was  ade- 
quate to  support  the  conviction,  yet  that  the 
case  was  very  close  and  doubtful.  She  filed 
a  motion  for  new  trial  on  sundry  grounds, 
which  was  overruled;  and  to  this  action  of 
the  court  she  brings  error. 

1.  State's  counsel  has  moved  to  dismiss 
the  writ  of  error  on  the  ground  that  it  was 
not  served  within  10  days  after  it  was  cer- 
tified. In  civil  cases  (except  those  brought 
on  fast  bills)  the  law  does  require  a  bill  of 
exceptions  to  be  served  within  10  days  after 
certification.  In  criminal  cases,  however, 
the  time  is  15  days.  Civ.  Code  1895,  §  5540. 
The  bill  of  exceptions  was  served  in  time, 
and  the  motion  to  dismiss  is  overruled. 

2.  One  of  the  complaints  made  in  the  mo- 
tion for  new  trial  is  that,  although  the  de- 
fendant's testimony  consisted  largely  of  the 
proof  of  her  good  character,  yet  the  court 
in  his  charge  made  no  reference  to  the  effect 
of  proving  good  character.  There  was  no 
written  request,  however,  and  we  do  not 
think  that  the  judge's  failure  In  this  respect 
constitutes  reversible  error.  -There  is  noth- 
ing peculiar  about  evidence  of  good  charac- 
ter tiiat  should  cause  the  court  to  single  It 
out  and  charge  upon  it,  rather  than  any  of 
the  other  evidence  offered  in  the  case.  He 
may  do  so  If  he  desires ;  but,  in  the  absence 
of  a  written  request,  there  Is  nothing  to  re- 
quire a  charge  on  the  subject.  Its  sole  rele- 
vancy is  that  it  is  one  of  the  facts  which 
may  tend  to  make  the  defendant's  guilt 
doubtful. 

3.  The  defendant  offered  in  evidence  a  cer- 
tified copy  from  the  minutes  of  the  county 
commissioners  of  Glynn  county,  showing  that 
that  body  had  offered  a  standing  reward  of 
$25  to  any  person  who  would  prosecute  to 
conviction,  or  who  would  furnish  the  testi- 
mony necessary  to  produce  the  conviction  of. 
any  person  for  violating  the  prohibition  law, 
and  also  offered  to  prove  that  the  state's 
chief  witness  and  the  prosecutor,  who  also 
testified  as  a  witness,  both  knew  of  this  re- 
ward. The  court  repelled  the  testimony. 
We  have  no  hesitancy  In  saying  that  this 
was  error.    It  Is  always,  in  every  case,  rele- 


vant to  prove  a  witness'  actual  or  probable 
interest  or  lack  of  Interest  In  the  result  of 
the  trial.  Compare-  Union  v.  State,  7  Qa. 
App.  27.  66  S.  E.'  24.  Perhaps,  in  a  case 
where  the  evidence  of  the  defendant's  guilt 
was  plain,  such  an  error  would  not  neces- 
sarily require  a  new  trial ;  but  In  a  case  like 
this  it  does. 
Judgment  reversed. 

(7  Oa.  App.  630) 
GARNER  V.  TOWN  OF  BAST  POINT  et  al. 

(No,   2,100.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(8yllahu9  by  the  Court.) 

Animals  (§  27*)— Towns  (|  45*)  — Neolt- 
GENOE  (8  88,  56*)— Negligence  op  Hibebt— 
Liability  to  Owner  —-  Tbespassing  Ajci- 

MALS. 

A.,  the  owner  of  a  mule,  hired  it  to  B„ 
who  placed  it  in  an  ordinarily  safe  inclosure. 
The  mule  broke  out  of  this  inclosure  at  night, 
wandered  onto  uninclosed  vacant  lot  of  C.,  then 
in  the  x>osseB8ion  of  D.  as  a  tenant.  The  va- 
cant lot  was  in  the  town  of  East  Point.  On 
this  lot  there  was  an  old,  unprotected  well,  in- 
to which  the  mule  fell  ana  was  killed.  A. 
brought  suit  to  recover  the  value  of  the  mule, 
against  the  town  and  against  B.,  C.,  and  D.,  as 
joint  tort-feasors.  Held,  the  action  did  not  lie, 
and  a  nonsuit  was  properly  granted.  The  town 
was  not  liable,  because  the  accident  was  not 
on  the  highway.  The  oWnef  of  the  vacant 
lot,  or  his  tenant,  was  not  liable,  because  as 
to  them  the  mole  was  a  trespasser,  and  they 
owed  no  duty  to  the  owner  thereof  to  keep  the 
well  inclosed.  The  hirer  of  the  mule  was  not 
liable,  because  he  placed  the  mule  in  an  ordi- 
narily safe  inclosure.  The  inherent  viciousness 
of  the  mule  alone  was  the  proximate  cause  of 
its  death,  and  the  case  is  oamnum  absque  in- 
juria. Weeks,  Damnum  Absque  Injuria,  §  9; 
Blyth  V.  Topham,  Cro.  Jac.  158;  1  Rol.  Abr. 
88 ;  Howland  v.  Vincent,  10  Mete.  (Mass.)  371, 
43   Am.    Dec.   442. 

TKd.  Notf»— For  othpr  rn'^ps.  so«»  Animals. 
Cent.  Dig.  (S  70-78:  Dec.  Dyr.  S  27  :♦  Towns. 
Dec.  Dig.  §  45  ;♦    Negligence,  Dec.  Dig.  §§  33, 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  A.  B.  Gamer  against  the  Town 
of  East  Point  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.    Affirmed. 

Geo.  W.  Brooks,  for  plaintiff  in  error.  Jos. 
W.  &  Jno.  D.  Humphries  and  T.  O.  Hathcock, 
for  defendants  in  error. 

HILL,  C.  J.    Judgment  affirmed. 


(7  Qa.  App.  6d3.> 
COLLINS  V.  SMITH,  Governor.  (No.  2,356.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Sy1lahu9  hy  the  Court.) 

1.  Bail  (§  77*)— In  Criminal  PROsEcuTroNs— 
Pkoceepings  for  Forfeiture— Sufficiency 
OF  SciKE  Facias. 

In  a  proceeding  to  forfeit  a  recognizance  in 
a  criminal  case,  it  is  not  necessary  that  it  be 
alleged   in   the  scire  facias   that  the   case  was 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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called  in  its  order  on  the  docket,  or  that,  the 
state  had  announced  ready  for  trial  before  for- 
feiture of  the  bond.  If  the  case  was  called  out 
of  its  order,  or  there  was  no  such  announce- 
ment, this  would  be  a  matter  of  affirmative  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  §  77.«] 

2.  Bail  (§  74*)  —  Criminal  Law  (§  576*)  — 
Right  to  Spbedy  Trial— Dischabob  of  Ac- 
cused—Dischabgb  OF  SUBETIES. 

The  court  erred  in  striking  the  answer  of 
the  surety  to  the  scire  facias. 

<a)  If,  by  reason  of  failure  to  try  the  defend- 
ant at  the  term  succeeding  that  at  which  a  de- 
mand for  trial  was  entered,  he  is  discharged, 
the  appearance  bond  given  by  him  becomes  func- 
tus officio,  and  the  surety  is  discharged. 

(b)  Failure  to  try  the  defendant  at  the  term  at 
which  he  demands  trial,  or  at  the  next  succeed- 
ing term  (the  necessary  statutory  requisites  ap- 
pearing), operates  as  a  complete  discharge  and 
acquittal,  whether  an  order  discharging  him  be 
granted  or  not,  unless  the  demand  has  been 
waived  by  some  act  of  the  defendant. 

(c)  The  formal  entry  of  discharge  can  be  made 
at  any  time  nunc  pro  tunc,  and  should  be  so 
made  whenever  the  interest  of  justice  requires. 

[Bd.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  S  298;  Dec.  Dig.  §74;^  Criminal  Law, 
Cent.  Dig.  S§  1297-1304;    Dec.  Dig.  S  576.*] 

Error  from  City  Court  of  Camilla;  J.  H. 
Scalf  e,  Judge. 

Proceedings  by  Hoke  Smith,  Governor, 
against  J.  E.  Collins  to  forfeit  a  recogni- 
sance. A  demrurrer  to  the  scire  facias  was 
overruled,  and  the  surety  brings  error.  Re- 
versed. 

R.  J.  Bacon,  for  plalntlflf  in  error.  Sam  S. 
Bennet,  for  defendant  in  error. 

RUSSELL,  J.  In  response  to  the  rule  nisi 
calling  upon  Collins  to  show  why  a  criminal 
recognizance  on  which  he  was  surety  for  the 
appearance  of  one  Holmes  should  not  be 
forfeited,  the  surety  demurred  to  the  scire 
facias  generally,  upon  the  ground  that  the 
proceeding  set  forth  no  cause  of  action,  and 
specially  because  the  scire  facias  failed  to 
show  that  the  case  of  his  principal,  John 
Holmes,  was  called  in  its  order  on  the  docket, 
and  that  when  it  was  so  called  the  state 
was  then  and  there  ready  for  trial.  The 
court  overruled  the  demurrer,  and  exception 
is  taken  to  this  ruling. 

1.  We  think  the  court  properly  overruled 
the  demurrer.  The  general  demurrer  was 
ineffectual,  unless  the  special  demurrer  was 
sustainable,  and  no  amendment  was  made 
in  conformity  with  the  Insistence  of  the  spe- 
cial demurrer.  The  special  demurrer  was 
properly  overruled,  because  the  scire  facias 
was  drawn  in  accordance  with  the  rules  laid 
down  for  the  forfeiture  of  recognizances. 
See  Park  v.  State,  4  Ga.  333,  and  Splcer  v. 
State,  9  Ga.  49(3);  also  Van  Epps*  Form 
Book,  927.    If,  as  a  matter  of  fact,  the  ac* 


cusntion  against  the  principal  on  the  bond 
was  called  out  of  its  order,  and  if  the  state 
failed  to  announce  ready,  this  was  a  matter 
of  affirmative  defense,  and  should  have  been 
set  up  in  the  answer.  The  point  could  not 
be  reached  by  demurrer,  because,  in  the 
absence  of  any  allegation  upon  the  subject, 
it  is  to  be  presumed  either  that  the  criminal 
docket  was  called  in  its  order,  or,  If  the  case 
against  Holmes  (the  principal  on  the  bond) 
was  called  out  of  its  order,  that  the  court 
did  not  permit  the  forfeiture,  except  upon  an 
announcement  on  the  part  of  the  state  of  its 
readiness  for  trial.  It  is  to  be  presumed 
that  the  case  against  the  principal  on  the 
bond  was  called  regularly.  It  is  alleged  that 
he  was  duly  called.  Cowart  v.  Page,  59  Ga. 
235(1);  Porter  v.  Holmes,  122  Ga.  780(1), 
50  S.  E.  923. 

2.  We  think  that  the  court  erred  in  strik- 
ing the  answer  of  Collins,  which  set  up  that 
the  defendant  had  demanded  a  trial  and  that 
the  state  had  failed  to  try  him  upon  his  de- 
mand; for  it  appears  from  the  answer  that 
there  was  no  reason  for  not  trying  the  de- 
fendant upon  his  demand,  although  the  case 
had  already  been  once  tried  at  the  second 
term,  and  had  resulted  in  a  mistrial.  See 
Xlx  V.  State,  5  Ga.  App.  836,  63  S.  B.  926. 
The  only  question  that  can  arise  is  whether 
(although  the  effect  of  the  state's  failure  to 
try  the  defendant  was  equivalent  to  an  ac- 
quittal, so  far  as  the  criminal  charge  against 
the  defendant  was  concerned)  such  right  of 
discharge  on  the  part  of  the  defendant  would 
relieve  the  surety  upon  his  bond,  in  the  ab- 
sence of  an  order  formally  discharging  and 
acquitting  the  defendant,  who  was  the  prin- 
cipal upon  the  bond.  We  are  of  the  opinion 
that  when  the  state  failed  to  try  the  de- 
fendant, and^  to  give  him  his  right  to  a 
speedy  trial,  and  the  term  of  the  court  at 
which  he  should  have  been  tried  was  ad- 
journed, he  was  as  completely  discharged  as 
he  would  have  been  by  a  verdict  of  acquittal 
at  the  hands  of  the  jury,  or  (so  far  as  the 
bond  is  concerned)  as  if  he  had  been  sur- 
rendered by  his  surety  in  the  event  of  his 
conviction.  This  Is  the  Inevitable  result  of 
the  rulings  cited  in  Nix  v.  State,  suprau  Nor 
was  it  necessary  to  the  acquittal  of  the  de- 
fendant that  any  formal  order  of  discharge 
or  acquittal  should  have  been  entered  by  the 
court.  The  formal  entry  of  disdiarge  upon 
demand  can  be  made  at  any  time  nunc  pro 
tunc,  and  should  be  made  whenever  justice 
requires  it  This  being  true,  the  criminal 
recognizance  becomes  functus  officio,  and  the 
surety  thereon  is  released  from  his  obliga- 
tion. The  answer  of  the  surety  set  up  a 
good  defense. 

Judgment  reversed. 


•For  other  oasea  sm  lame  topio  and  section  NUMBER  in  Dec  A  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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(134  Ga.  406) 

EMINENT  HOUSEHOLD  Or  COLUBiBIAN 

WOODMEN  V.  THORNTON  et  al. 

(Supreme  Court  of  Qeorgia.     March  28,  1910. 

Rehearing  Denied  April  27,  1910.) 

(8yUahu$  hy  the  Court,) 

1.  INSUBANCB  (8  695*)— iKJUNcrnoN  (§  TO*)— 
Cbbtifioatb  of  Incobpobation— Oonbtbuo- 
TioN— Unauthobized  Acts  of  Incobpoba- 

T0B8. 

Where  an  application  to  the  Secretary  of 
State,  under  the  act  of  1893  (Acts  1883,  p.  73) 
as  amended,  for  a  charter  for  a  fraternal  hene- 
fidary  order,  in  specifying  the  powers  desired, 
recited  powers  to  the  incorporators  to  govern 
and  control  the  corporation,  and  the  Secretary 
of  State  issued  a  certificate  of  incorporation  pur- 
porting to  confer  such  powers,  they  are  not  to 
be  treated  as  conferring  charter  power  on  the 
petitioners  for  incorporation  to  control  the  in- 
ternal affairs  of  the  corporation  after  it  has 
been  organized. 

(a)  The  action  of  the  members  of  the  Eminent 
Council,  as  complained  of  in  the  cross-petition. 
was  authorized  by  the  rules  and  regulations  of 
the  corporation. 

(b)  It  was  erroneous  to  grant  the  injunction 
as  prayed  for  in  the  cross-petition,  and  also 
•rroneous  to  refuse  to  enjoin  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  (  G95;«  Injunction,  Cent  Dig.  %% 
136,  137 ;    Dec.  Dig.  §  70.*] 

Ehrror  from  (Superior  Court,  Fulton  County ; 
X  T.  Pendleton,  Judge. 

Action  by  the  Eminent  Household  of  Co- 
Inmbian  Woodmen  against  E.  A.  Thornton 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

The  case  Involves  a  contest  over  the  right 
of  J.  B.  Frost  and  others,  who  are  named  as 
defendants,  on  the  one  hand,  and  Ia  T.  Bin- 
ford  and  others,  who  were  made  parties  by 
the  cross-petition,  on  the  other  hand,  to  par- 
ticipate in  the  control  of  a  certain  Institn- 
tion  known  as  the  Eminent  Household  of 
Columbian  Woodmen.  The  petition  was  filed 
in  the  name  of  the  Eminent  Household  of 
Columbian  Woodmen,  alleged  to  be  a  corpo- 
ratlon«  and  sought  to  enjoin  J.  B.  Frost  and 
the  other  defendants  from  participating  in 
the  meetings  of  the  ofllcers  of  the  corpora- 
tion and  from  interfering  with  them  in  the 
management  of  its  affairs.  In  the  answer  the 
defendants  asserted  a  right  to  participate  in 
the  meetings  of  the  officers  of  the  corpora- 
tion and  to  do  all  of  the  several  things  which 
the  plaintiff  sought  to  enjoin.  By  way  of 
croes-petitlon  the  defendants  alleged  that  Li 
T.  Binf ord,  J.  Q.  St  Amand,  Peter  F.  Clarke, 
and  P.  E.  Murray  were  not  officers  of  the 
corporation,  but  they  were  assuming  to  act 
as  such,  and  without  authority  had  institut- 
ed the  suit  in  the  name  of  the  corporation; 
that  they  were  the  real  parties  plaintiff ;  that 
under  the  charter  of  the  Eminent  Household 
of  Columbian  Woodmen  the  power  of  making 
rules  for  the  government  of  the  internal  af- 
fairs of  the  corporation  remained  in  the  orig- 
inal petitioners  for  charter  until  there  should 
be  a  meeting  of  a  certain  executive  body  call- 


ed the  Eminent  Household,  in  which  such 
power  should  finally  be  vested;  that  there 
had  been  no  meeting  of  the  Eminent  House- 
holdf  and  on  December  11,  13,  and  14,  1909, 
the  petitioners  for  charter  held  formal  meet- 
ings, amended  the  by-laws  in  certain  partic- 
ulars, elected  certain  officers,  made  certain 
rules,  and  took  other  action,  all  of  which  had 
the  effect  of  conferring  upon  the  defendants 
authority  to  do  all  the  things  which  were 
sought  to  be  enjoined  under  the  original  pe- 
tition, and  to  deny  authority  to  Li  T.  Bin- 
ford,  J.  Q.  tSt  Amand,  Peter  F.  Clarke,  and 
P.  E.  Murray  to  participate  as  officers  in  the 
management  of  the  affairs  of  the  corporation, 
or  to  attend  the  meetings  of  the  subordinate 
bodies  of  the  order.  It  was  prayed  that  L. 
T.  Binford  and  the  other  persons  named  with 
him  be  made  parties  to  the  suit;  that  they 
be  restrained  and  enjoined  from  In  any  wise 
interfering  with  the  action  taken  by  the  in- 
corporators, or  which  might  be  hereafter  tak- 
en by  the  Incorporators,  or  by  the  Eminent 
Household,  or  from  interfering  in  any  way 
with  the  performance  of  the  duties  of  such 
officers  as  may  be  hereafter  chosen  by  the 
Eminent  Household;  that  L.  T.  Binford  be 
specially  restrained  and  enjoined  from  as- 
suming or  attempting  to  perform  any  duties 
or  functions  of  an  officer  under  his  claim  of 
being  Eminent  Viceroy,  and  be  restrained  and 
enjoined  from  interfering  in  any  way  with 
J.  B.  Frost  in  the  performance  of  his  duties 
as  Eminent  €k>nsul ;  and  that  J.  G.  St  Amand, 
Peter  F.  Clarke,  and  P.  E.  Murray  be  re- 
strained and  enjoined  from  attending  the  Em- 
inent Household  and  undertaking  to  partici- 
pate therein  as  members.  Upon  the  hearing 
the  Judge  passed  an  order  declining  to  enjoin 
the  defendants  named  in  the  original  peti- 
tion, but  did  grant  "the  injunction  prayed 
for  in  the  cross-petition  restraining  Li  T.  Bin- 
ford from  assuming  to  exercise  the  duties 
of  Viceroy  or  Eminent  Consul,  and  restrain- 
ing the  other  parties  defendant  to  the  cross- 
petition  from  interfering  with  the  perform- 
ance of  the  duties  of  Eminent  Consul  by  J. 
B.  Frost"  The  exception  is  to  this  ruling. 
The  petition  alleged  that  the  Eminent 
Household  of  Columbian  Woodmen  wais  a 
^'fraternal  order  incorporated  by  the  state  of 
Georgia,"  and  exhibited  the  "articles  of  In- 
corporation" ;  also,  that  the  charter  was  sc- 
ented, and  the  Eminent  Household  of  Co- 
lumbian Woodmen  "was  duly  organized." 
The  answer  admitted  these  allegations  with- 
out qualification.  The  charter  purported  to 
have  been  issued  by  the  Secretary  of  State. 
The  petition  for  charter  was  signed  by  seven 
persons,  and  specified,  among  other  things, 
the  business  to  be  carried  on  to  be  that  sort 
of  Insurance,  which  is  incident  to  fraternal 
beneficiary  orders,  national  and  internation- 
al; also,  certain  provisions  relative  to  the 
manner  of  organizing  and  conducting  the  af- 
fairs of  the  corporation ;  also,  that  the  pow- 
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er  to  reralate  conditions  of  membership,  vto 
provide  plar.8  for  tlie  organization  of  district 
lodges  and  other  subordinate  lodges,  to  adopt 
a  constitution  and  by-laws,  and  to  promote 
and  supervise  the  general  purposes  of  the  or- 
der should  be  vested  in  a  body  to  be  com- 
posed of  the  officers  of  the  corporation,  del- 
egates from  subordinate  bodies,  and  such  oth- 
er persons  as  the  by-laws  might  provide,  to 
be  known  as  the  Eminent  Household;  also, 
that  the  business  of  the  order  should  be  un- 
der the  control  of  another  body  composed  of 
the  officers,  directors,  and  managers  of  the 
order,  to  be  known  as  the  Eminent  Council. 
Section  6  of  the  petition  for  incorporation 
recited :  *'The  incorporators  shall  be  author- 
ized to  perform  all  of  the  duties  of  the  Em- 
inent Household  until  the  first  session  of  the 
Eminent  Household  is  held.  They  shall  also 
be  authorized  to  perform  the  duties  of  the 
Eminent  Council  until  the  same  is  organized.*' 
The  certificate  issued  by  the  Secretary  of 
estate  recited  the  petition  above  mentioned, 
and  that  It  was  filed  in  pursuance  of  an  act 
of  the  General  Assembly  of  the  state  of  Geor- 
gia, approved  December  13,  1893  (Acts  1893, 
p.  73)  and  acts  amendatory  thereof,  and  then 
proceeded:  'Therefore  the  state  of  Georgia 
hereby  grants  unto  the  above-named  persons, 
their  successors  and  assigns,  full  authority 
by  and  under  the  said  name  of  the  Eminent 
Household  of  Columbian  Woodmen,  with  its 
principal  office  in  Fulton  county,  Georgia,  to 
exercise  the  powers  and  privileges  of  a  cor- 
poration for  the  purposes  above  stated,  ac- 
cording to  the  terms  of  their  said  petition, 
subject  to  the  provisions  of  the  Constitution 
of  this  state  and  all  the  laws,  rules,  and  reg- 
ulations governing  insurance  companies  of 
force  at  the  date  of  this  certificate,  or  that 
may  hereafter  become  of  force  either  by  con- 
stitutional or  statute  law,  or  by  any  rules  or 
r^^ilations  of  the  insurance  commissioner  of 
the  state,  or  otherwise,  governing  insurance 
companies  in  this  state  of  the  fraternal  b^- 
efldary  order  class." 

The  date  of  the  certificate  by  the  Secretary 
of  State  was  August  24,  1903.  Three  days 
later  all  of  the  petitioners  for  charter  held 
a  meeting  and  formally  accepted  the  charter 
and  appointed  a  committee  to  draft  a  "con- 
stitution and  by-laws."  No  other  meeting 
was  held  until  September  22,  1903.  At  this 
meeting  all  of  the  petitioners  for  charter 
were  present,  and  adopted  a  constitution  and 
by-laws.  Another  meeting  of  the  Incorpora- 
tors was  held  September  24,  1903,  but  no 
business  was  transacted.  Another  meeting 
was  held  by  them  on  September  26th,  at 
which  officers  were  elected.  The  by-laws  pre- 
viously adopted  provided,  among  other  things, 
for  seven  officers,  all  of  whom  should  be  ex 
officio  members  of  the  Eminent  Council  and 
also  of  the  Eminent  Household.  At  the  meet- 
ing last  mentioned  each  of  the  seven  incor- 
porators was  elected  to  one  of  the  seven  of- 
fices, go  that  all  of  the  incorporators  had  of- 
fices, and  under  the  by-laws  all  were  ex  olllcio 


members  of  the  Eminent  Household  and  like- 
wise of  the  Eminent  Council.  After  the  meet- 
ing of  September  2Sth,  there  was  another 
meeting  by  the  incorporators,  as  such,  on  Octo- 
ber 28, 1903,  at  which  the  only  business  trans- 
acted was  the  approval  of  the  minutes  of  the 
previous  meetings  of  the  incorporators.  Aft- 
er the  approval  of  the  minutes,  the  meeting 
was  adjourned,  ^'subject  to  the  call  of  the 
chairman."  There  was  no  other  meeting  of 
the  incorporators,  as  such,  attempted  until 
December  11, 1909,  a  period  of  more  than  six 
years.  Immediately  after  the  election  of  of- 
ficers on  September  26,  1903,  the  Eminent 
Council  organized,  and  thereafter  held  reg- 
ular meetings  and  operated  the  business  of 
the  order  in  accordance  with  the  "constitu- 
tion and  by-laws,"  as  above  mentioned,  and 
amendments  thereafter  made  by  the  Eminent 
Council.  One  of  the  original  by-laws,  after 
providing  that  in  the  Eminent  Household 
should  be  the  chief  legislation  and  judicial 
administration  and  control  of  the  affairs  of 
the  fraternity,  and  that  its  jurisdiction  and 
powers  should  be  supreme,  declared  "that 
said  jurisdiction  and  powers  shall  be  vested 
in  the  (Eminent  Council  when  the  Eminent 
Household  is  not  in  session."  Another,  after 
providing  how  amendments  could  be  made  to 
the  constitution  and  by-laws  by  vote  of  sub- 
ordinate or  local  bodies  known  as  households, 
also  provided  that  ^'amendment  of  this  con- 
stitution can  also  be  made  by  the  Eminent 
Council,  or  by  two-thirds  vote  of  the  Eminent 
Household." 

When  business  was  commenced  in  1903, 
and  for  some  time  thereafter,  the  original 
incorporators  continued  as  the  only  officers 
of  the  order,  being  ex  officio  members  of  the 
Eminent  Council.  The  constitution  and  by- 
laws were  amended  by  them'  from  time  to 
time.  In  course  of  time,  one  by  one,  the 
original  officers  resigned,  and  new  officers 
were  formally  elected  In  accordance  with  the 
by-laws  to  fill  vacancies,  and  this  condition 
of  affairs  continued  until  1909,  so  that  there 
were  a  number  of  changes  In  the  personnel 
of  the  officers  and  in  the  offices  created.  At 
the  time  the  suit  was  filed  some  of  the  in- 
corporators had  severed  their  connection  al- 
together with  the  corporation,  and  no  one 
had .  continuously  retained  the  official  -poah- 
tlon  to  which  he  was  first  elected  by  the  In- 
corporators. From  1903  to  August,  1909, 
there  had  been  no  discord  among  the  officers, 
and  the  order  had  grown  until  It  had  ac- 
quired a  membership  approximating  15,000 
and  assets  of  the  value  of  about  $250,000. 
This  had  been  accomplished  under  the  ad- 
ministration of  the  Eminent  Council,  of 
which  J.  B.  Frost  was  at  all  times  a  leading 
member,  though  filling  different  offices  at 
various  times.  No  meeting  of  the  Eminent 
Household  had  ever  been  held;  but  on  the 
2d  day  of  August,  1909,  the  Eminent  Oonncil 
passed  a  resolution  calling  for  an  election 
of  delegates  and  a  meeting  of  the  Eminent 
Household.     After  that  there   were  Indica- 
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tlons  of  discord  among  the  oflScers.  In  the 
Eiinlnent  Council  J.  B.  Frost  was  out  of 
harmony  with  a  majority  of  the  officers,  rel- 
ative to  certain  business  affairs  of  the  cor- 
poration, the  time  of  meeting  of  the  Eminent 
Household,  and  its  membership.  Pending 
this  condition  of  affairs  a  call  was  issued 
by  J.  B.  Frost  and  other  of  the  incorporat- 
ors on  December  9,  1909,  for  a  meeting  of 
the  original  incorporators  ,to  convene  on 
December  11,  1909.  All  of  them  were  noti- 
fied, but  only  five  attended.  At  this  meet- 
ing the  minutes  of  the  meeting  of  August 
27,  1903,  were  amended  and  approved,  and 
the  minutes  of  September  22,  1003,  were  ap- 
proved without  amendment.  Four  .of  the 
seven  original  petitioners  for  incorporation 
who  attended  this  meeting  undertook,  upon 
motion,  to  amend  the  constitution  and  by- 
laws substantially  as  hereinbefore  pointed 
out. 

Dorsey,  Brewster,  Howell  &  Heyman,  for 
plaintiff  in  error.  Smith,  Hastings  &  Ran- 
som, for  defendants.in  ^ror. 

ATKINSON,  J.  The  record  is  volumi- 
noQS*,  but,  after  careful  consideration,  the 
view  which  we  take  of  the  case  renders  it 
unnecessary  to  state  more  of  it  than  Is  ex- 
pressed in  the  statement  of  facts.  One  ques- 
tion presented  is:  Did  the  petitioners  for 
charter  have  the  power,  in  December,  1909, 
to  amend  the  by-laws  and  make  rules  relat- 
ing to  the  control  of  the  internal  affairs  of 
the  order?  If  they  did  not,  the  action  tak- 
en by  them  at  that  time  was  void,  and  the 
action  of  their  appointees,  the  defendants 
whom  the  court  refused  to  enjoin,  was  un- 
authorized and  should  have  been  enjoined. 
The  question  does  not  Involve  the  exercise 
of  a  corporation  function  by  a  corporation, 
but  relates  to  an  alleged  power  conferred 
upon  individuals  to  control  a  corporation. 
It  was  asserted  that  the  charter  of  the  cor- 
poration conferred  upon  the  individuals  who 
applied  for  it  the  power  to  retain  supreme 
control  over  the  internal  affairs  of  the  in- 
stitution until  there  should  be  a  meeting  of 
the  Eminent  Household.  The  charter  does 
not  purport  to  have  been  granted  by  the  Leg- 
islature, but  by  the  Secretary  of  State  under 
the  provisions  of  an  act  of  the  Legislature 
approved  December  18,  1803  (Acts  1893,  p. 
73;  Civ.  Code,  1895,  8  2007  et  seq.),  and 
amendatory  acta  The  petition  for  charter 
recited,  among  other  things,  that  it  was  de- 
sired ^at  the  petitioners  for  Incorporation, 
their  associates  and  assigns,  should  retain 
such  power  over  the  corporation  as  has  been 
referred  to,  and  the  certificate  issued  by  the 
Secretary  of  State  purported  to  have  con- 
ferred that  power.  It  was  contended,  on  the 
one  hand,  that  this  alleged  delegation  of 
power  was  futile  and  of  no  effect,  because  it 
was  unauthorized  by  the  Constitution  or 
any  act  of  the  Legislature.  On  the  other 
hand,  it  was  contended  that  it  was  a  valid 


conference  of  power  upon  the  incorporators. 
In  support  of  this  latter  contention  it  was 
urged  that,  while  not  otherwise  expressly 
provided  for  by  law,  the  recital  of  power  In 
the  petition  for  incorporation,  sanctioned  by 
the  Secretary  of  State,  amounted  to  a  spec- 
ification and  limitation  which  was  not  incon- 
sistent with  the  general  provisions  of  the 
law,  but,  being  consistent  with  the  general 
law,  it  became  effective  as  a  charter  power, 
the  same  as  If  the  corporation  had  been  cre- 
ated by  an  act  of  the  Legislature  and  the 
power  had  been  expressly  conferred  by  a 
legislative  act 

We  cannot  concur  in  this  view.  For  many 
purposes,  and  with  respect  to  many  corpo- 
rate powers  which  a  corporation  might  ex- 
ercise, a  charter  for  certain  corporations  may 
be  issued  by  the  Secretary  of  State  under 
our  Constitution  and  statutes;  but  to  pur- 
sue further  discussion  with  regard  to  that 
subject  is  to  wander  away  from  the  ques- 
tion in  the  present  case,  which  relates,  not 
to  powers  to  be  exercised  by  a  corporation, 
but  specifically  to  the  power  of  individuals 
to  exercise  control  over  a  corporation  after 
it  has  been  organized.  A  corporation  is  a 
creature  of  the  law.  dv.  Code  1895,  §  1802. 
It  cannot  be  brought  into  existence  except  as 
a  result  of  express  legislation.  The  confer- 
ence of  power  upon  persons  to  organize  a 
cori>oration  is  legislative  In  character,  and 
must  be  done  by  direct  legislation,  or  be 
founded  upon  legislative  or  constitutional 
provisions  To  authorize  the  incorporators, 
as  such,  to  reserve  power  of  control  over  the 
affairs  of  the  corporation,  after  it  has  be- 
come an  entity,  stands  upon  the  same  foot- 
ing. In  the  absence  of  special  legislative 
limitation,  a  corporation  should  be  under  the 
control  of  all  of  its  members.  There  is  no 
statute  in  this  state  which  confers  upon  the 
incorporators  the  power,  or  authorizes  the 
power  to  be  conferred  upon  the  incorpora- 
tors as  such,  to  exercise  supreme  power  of 
control  over  the  corporation  after  it  has 
been  created.  It  Is  urged  that  the  Secre- 
tary of  State  has  been  vested  with  such  pow- 
er  by  the  Legislature,  except  in  such  in- 
stances where  the  power  may  be  In  conflict 
with  the  general  law ;  but  this  position  is 
untenable.  The  Secretary  of  State,  of 
course,  would  not  have  a  power  which  the 
general  law  prohibited;  but  to  confer  upon 
the  incorporators  such  power  as  is  contend- 
ed for  In  this  case  Is  a  legislative  function, 
and  cannot  be  exercised  by  that  official  un- 
der the  constitutional  provisions  hereinafter 
referred  to,  whether  the  general  laws  ex- 
pressly forbade  it,  or  whether  they  were 
merely  silent  upon  the  question.  The  control 
of  the  corporation,  after  its  organization,  by 
the  individuals  who  petition  for  its  charter, 
is  not  a  necessary,  but  an  unusual,  power. 

One  provision  of  the  Constitution  of  this 
state  is:  "The  legislative  power  of  the  state 
shall  be  vested  in  a  General  Assembly,  which 
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shall  conslflt  of  a  Senate  and  House  of  Rep- 
resentatlvea"  dv.  Code  1895,  S  5744.  An- 
other provides:  "The  legislative,  Judicial,  and 
executive  powers  shall  forever  remain  separ- 
ate and  distinct,  and  no  persons  discharging 
the  duties  of  one  shall  at  the  same  time  exer- 
cise the  functions  of  either  of  the  others,  ex- 
cept as  herein  provided."  Civ.  Code  1895,  S 
5720.  Under  these  provisions  of  the  Consti- 
tution, the  Legislature  alone  can  confer  a 
power  which  requires  legislation  to  authorize 
It  The  Secretary  of  State  could  not  confer  It 
alone  or  concurrently  with  the  Individuals  who 
might  apply  for  a  charter.  Another  provi- 
sion of  the  Constitution  declares:  **The  Gen- 
eral Assembly  shall  have  no  power  to  grant 
corporate  powers  and  privileges  to  private 
companies,  to  make  or  change  election  pre- 
cincts, nor  to  establish  bridges  or  ferries,  nor 
to  change  names  of  legitimate  children;  but 
It  shall  prescribe  by  law  the  manner  In  which 
such  powers  shall  be  exercised  by  the  courts. 
All  corporate  powers  and  privileges  to  bank- 
ing. Insurance,  railroad,  canal,  navigation,  ex- 
press and  telegraph  companies  shall  be  is- 
sued and  granted  by  the  Secretary  of  State  In 
such  manner  as  shall  be  prescribed  by  law; 
and  If  In  any  event  the  Secretary  of  State 
should  be  disqualified  to  act  In  any  case,  then 
In  that  event  the  Legislature  shall  provide  by 
general  laws  by  what  person  such  charters 
shaU  be  granted.*'  Civ.  Code  1895,  S  5780. 
This  is  to  be  construed  In  connection  with  the 
other  provisions  of  the  Constitution  to  which 
reference  has  been  made,  and  should  not  be 
held  to  confer  authority  upon  the  Secretary 
of  State  to  exercise  such  a  legislative  function 
as  granting  special  authority  to  Incorporators, 
as  such,  to  control  a  corporation  after  It  has 
been  created. 

The  petition  expressly  alleged  that  the 
Eminent  Household  of  the  Columbian  Wood- 
men was  duly  chartered  and  organized,  and 
the  answer  expressly  admitted  these  allega- 
tions. These  were  solemn  admissions  In  Ju- 
dldo,  which  the  parties  would  not  be  heard 
to  deny,  even  If  they  had  contended  in  argu- 
m^it  that  there  was  an  issue  upon  that  sub- 
ject It  appears  that  the  petitioners  for  char- 
ter formally  accepted  it  in  1903,  a  few  days 
after  the  certificate  was  Issued  by  the  Secre- 
tary of  State,  and  while  they  constituted,  as 
far  as  appears  from  the  record.  Its  sole  mem- 
bership, enacted  by-laws,  elected  officers,  and 
organized  the  Eminent  Council,  which  under 
the  by-laws  had  authority  to  make  contracts, 
conduct  all  of  the  business  of  the  corporation, 
and  exercise  supreme  legislative  and  Judicial 
control  over  the  corporation  while  the  Emi- 
nent Household  was  not  In  session;  and  un- 
der administration  of  the  Eminent  Council, 
of  which  all  the  incorporators  were  Its  first 
members,  the  corporation  was  launched  into 
business,  which  was  continued  under  the  ad- 
ministration of  the  Eminent  Council  for  a 
period  of  six  years,  during  which  time  It  had 


acquired  a  membership  approximating  15,- 
000  and  assets  valued  at  about  $2S0,00a  Aft- 
er all  of  this  had  been  done,  it  was  contended 
in  1909  that  the  authority  of  the  original  in- 
corporators to  organize  had  not  been  termi- 
nated, because  they  had  not  formally  sur- 
rendered the  corporation  to  its  stockholders. 
The  history  of  the  organization  above  recited 
completely  answers  the  contention.  The  or- 
ganization of  the  corporation  was  complete 
without  the  added  formality  of  a  declaration 
to  that  effect  to  be  made  to  the  Eminent 
Household.  For  the  reasons  indicated,  there 
was  no  authority  of  law  for  the  petitioners 
for  incorporation,  in  1909,  to  take  legislative 
control  of  the  corporation.  It  follows  that 
the  defendants  named  in  the  original  petition 
were  unauthorized  to  do  the  things  com- 
plained of,  and  should  have  been  enjoined. 

On  the  prayers  of  the  answer  In  the  nature 
of  a  cross-petition  the  court  enjoined  I*  T. 
Binford  from  assuming  to  exercise  the  duties 
of  Viceroy  or  ESmlnent  Consul,  and  restrained 
the  other  parties  defendant  to  the  cross-peti- 
tion from  Interfering  with  the  performance 
of  duties  of  Eminent  Consul  by  J.  B.  Frost 
The  other  prayers  for  injunction  in  the  croB»- 
petltlon  were  not  passed  on  by  the  Judge  and 
are  not  before  us.  In  view  of  the  ruling  an- 
nounced in  the  first  division,  it  is  unnecea* 
sary  to  enter  into  an  extended  discussion  of 
the  case  under  the  assignment  of  error  which 
complains  of  the  injunction  against  L.  T.  Bin- 
ford,  and  bis  associates.  The  record  discloses 
that  they  were  officers  of  the  order,  formally 
elected  by  the  Eminent  Council  in  accordance 
with  the  constitution  and  by-laws  formally 
adopted  by  the  original  incorporators  at  the 
time  of  the  organization  of  the  corporation, 
as  afterwards  amended  according  to  the  rules 
contained  in  the  original  by-laws  providing 
for  their  amendment  It  also  shows  that  the 
things  complained  of  in  the  answer  In  the  na- 
ture of  a  cross-petition  were  being  done  by 
them  in  the  exercise  of  official  authority  con- 
ferred by  the  constitution  and  by-laws.  There 
was  no  dispute  of  fact  involved,  the  control- 
ling question  being  as  to  their  authority  to 
do  the  things  which  they  were  attempting  to 
do.  As  they  were  acting  within  the  limits  of 
their  authority,  it  was  erroneous  for  the 
Judge  to  enjoin  them. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent,  and  LUMP- 
KIN, J.,  disqualified. 


OM  Gft.  u&y 

BAIIKSDALB  v.  HAYES  et  aL,  County 

Comers. 

(Supreme  Court  of  Georgia.     April  10,  19ia> 

(Syllabus  hy  the  Court.) 

Mandamus  (|  102^)— Counties— Payment  ow 
Judgment. 

Assuming  a  Judgment  against  a  county  to 
be  valid,  and  not  <q^n  to  attack  as  such,  yet 
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where  the  record  of  the  snit  does  not  show  upon 
its  face  that  the  jndement  rests  upon  a  claim 
referable  to  any  one  of  the  purposes  enomerated 
in  the  constitutional  provision  for  which  taxes 
may  be  levied  by  the  county,  and  this  does  not 
otherwise  appear,  the  writ  or  mandamus  should 
not  issue  to  compel  the  county  commissioners  to 
issue  a  warrant  upon  the  county  treasurer  for 
its  payment  from  funds  arising  from  taxation, 
or  to  levy  a  tax  in  order  to  provide  for  such 
payment. 

[Ed.  Note.— For  other  cases,  see  Biandarous, 
Gent  Dig.  |  217;   Dec  Dig.  §  1Q2.«] 

Error  from  Superior  Court,  Early  Coun- 
ty; W.  C.  Worrill,  Judge. 

Action  by  C.  R.  Barksdale  against  W.  E. 
Hayes  and  others,  County  Oommissloners. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

B.  R.  Collins,  for  plaintiff  in  error.  B.  H. 
Sheffield,  for  defendants  In  error. 

LUMPKIN,  J.  Barksdale  filed  his  peti- 
tion for  a  writ  of  mandamus  against  the 
county  commissioners  of  Early  county,  al- 
leging as  follows:  The  board  of  commission- 
ers have  charge  and  control  of  the  fiscal  af- 
fairs of  the  county,  including  the  allowance 
and  settlement  of  claims  against  it,  accruing 
from  the  establishment  of  quarantine  regu- 
lations in  the  prevention  of  the  spreading  of 
smallpox  and  medical  services  rendered  in 
connection  therewith.  Petitioner  brought 
suit  against  the  county  in  a  justice's  court, 
and  recovered  Judgment  thereon.  The  suit 
was  based  on  an  account  containing  the  fol- 
lowing item:  *'£3arly  County,  Georgia,  Dr.,  to 
C  R.  Barksdale.  Dec.  1905.  To  treatment 
of  case  of  smallpox  and  vaccinating  six  peo- 
ple in  Jim  Royal's  (col.)  family,  seven  miles 
southwest  of  Blakely,  on  Charlie  Deal's  place, 
$25.00."  Execution  issued  on  the  judgment, 
and  was  presented  to  the  board  of  commis- 
sioners for  payment,  which  was  refused  by 
them.  The  prayer  was  for  the  writ  of  man* 
damns  requiring  the  commissioners  to  issue 
a  warrant  in  favor  of  the  petitioner  on  the 
county  treasurer  for  the  amount  of  the  judg- 
ment, and  to  levy*a  tax  to  pay  such  warrant, 
should  there  not  be  funds  in  the  treasury 
sufficient  for  that  purpose.  The  defendants 
demurred  to  the  petition,  and  also  answered 
It,  admitting  its  allegations.  The  case  was 
submitted  to  the  presiding  judge  on  the 
pleadings.  He  refused  to  grant  the  writ  of 
mandamus.     The  petitioner  excepted. 

In  Branson  v.  Caskie,  127  Ga.  501,  66  S. 
El  621,  9  L.  R.  A.  (N.  S.)  1002;  note,  it  was 
held  that,  before  the  writ  of  mandamus  will 
issue  to  compel  county  commissioners  to  is- 
sue their  warrant  upon  the  treasury  to  pay 
ft  debt,  it  must  appear  that  the  debt  comes 
within  one  of  the  classes  provided  in  the 
Constitution  for  -A-hicb  a  tax  may  be  levied. 
This  is  equally  true  as  to  the  issuing  of  the 
writ  to  compel  the  levy  of  a  tax  in  order  to 
provide  funds  to  discharge  the  debt  See, 
also,  United  States  v.  County  of  Macon,  09 


U.  S.  582,  25  I*  Ed.  331;  Board  of  County 
Commissioners  v.  Burpee,  24  Colo.  57,  48 
Pac.  539.  The  Constitution  declares  that 
"the  General  Assembly  shall  not  have  pow- 
er to  delegate  to  any  county  the  right  to  levy 
a  tax  for  any  purpose,  except  for  education- 
al purposes  in  instructing  children  in  the 
elementary  branches  of  an  English  edacatlon 
only;  to  build  and  repair  the  public  build- 
ings and  bridges;  to  maintain  and  support 
prisoners;  and  to  pay  jurors  and  coroners, 
and  for  litigation,  quarantine,  roads,  and  ex- 
penses of  courts,  to  support  paupers  and  pay 
debts  heretofore  existing."  Civ.  Code,  8  5892. 
It  is  sought  to  bring  the  present  case  within 
the  power  to  levy  a  tax  for  quarantine  pur- 
poses. The  suit  did  not  on  its  face  show  that 
there  was  any  quarantine  in  existence,  or 
that  the  services  of  the  plaintiff  were  render- 
ed in  connection  therewith.  The  mere  fact 
that  he  treated  a  case  of  smallpox  and  vac- 
cinated six  persons  in  E2arly  county  did  not 
show  that  the  county  was  liable  to  him  on  ac- 
count of  expenses  of  a  quarantine. 

A  judgment  against  a  county  may  be  con- 
clusive for  some  purposes;  but  that  here  in- 
volved does  not  adjudicate  that  the  indebted- 
ness was  one  to  pay  which  the  county  could 
levy  a  tax  or  the  commissioners  were  re- 
quired to  draw  a  warrant  Civ.  Code,  S  1-^72, 
provides  for  the  establishment  by  county  or 
municipal  authorities  of  a  suitable  hospital 
for  those  afflicted  with  smallpox,  and  for  fur- 
nishing them  with  medical  or  other  attention 
necessary.  Section  1473  declares  that  the 
ordinary  or  municipal  authorities  may  pro- 
vide  proper  quarantine  regulations  to  pre- 
vent the  spread  of  smallpox.  It  states  that 
no  person  shall  be  forced  to  leave  his  or  her 
home  to  go  to  the  hospital,  when  they  are 
properly  provided  for  and  guarded  at  their 
own  expense,  but  that  "said  court  [here  the 
county  authorities]  shall  not  pay  any  ex- 
pense of  any  case  so  situated."  Section  1475 
authorizes  the  Governor  to  procure  vaccine 
matter  and  have  it  transmitted  to  the  ordi- 
naries of  each  county  in  the  state.  In  Dan- 
iel V.  Putnam  County,  113  Ga.  570,  572,  38 
S.  B.  980,  981  (54  L.  R.  A.  292)  It  was  said 
that  "to  quarantine  persons  means  to  keep 
them,  when  suspected  of  having  contracted 
or  been  exposed  to  an  infectious  disease,  out 
of  a  community,  or  to  confine  them  to  a  giv- 
en place  therein,  and  to  prevent  intercourse 
between  them  and  the  people  generally  of 
such  community."  It  was  accordingly  held 
that  there  was  no  authority  of  law  for  offi- 
cials in  charge  of  the  financial  affairs  of  a 
county  to  purchase  vaccine  matter  and  make 
the  cost  thereof  a  charge  against  the  coun- 
ty; such  expense  not  falling  legitimately 
within  the  constitutional  authority  to  levy 
a  tax  for  the  purpose  of  quarantine. 

In  the  present  case  there  was  nothing  suf- 
ficient to  show  that  the  judgment  was  based 
on  a  liability  to  pay  which  the  county  au- 
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tborides  were  authorized  to  levy  a  tax  and 
use  the  fund  arising  therefrom.  The  presid- 
ing Judge,  therefore,  did  not  err  in  refusing 
to  grant  the  writ  of  mandamus. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(134  Oa.  812) 

CITIZENS'   BANK    y.    WILLIAMS,   County 

Treasurer. 

(Supreme  Court  of  Georgia.     April  13,  1910.) 

(Syllabus  hy  the  Court.) 

1.  Mandamus  (§  154*)— Sujficibnct  of  Ap- 
plication. 

An  application  for  the  writ  of  mandamus 
alleged  that  a  county  treasurer  had  issued  a 
check  on  a  bank,  payable  to  the  order  of  a  nam- 
ed person,  for  a  stated  amount ;  that  the  payee 
indorsed  it,  and  another  bank  paid  it,  in  the 
ordinary  course  of  business;  that  the  paying 
bank  had  no  notice  that  it  was  not  a  good  and 
binding  check  of  the  county,  and  relied  on  the 
fact  that  it  was  the  treasurer's  check  in  buying 
it;  that  the  bank  on  which  it  was  drawn  re- 
fused payment,  and  the  treasurer  also  refused  to 
pay  the  amount  of  the  check,  although  he  had 
in  his  hands  a  sufficient  amount  of  the  funds  of 
the  county  to  do  so.  Ecldf  that  such  applica- 
tion alleged  no  facts  sufficient  to  show  that  the 
county  funds  were  liable  for  the  payment  of  the 
check  so  issued,  or  that  it  was  the  duty  of  the 
treasurer  to  pay  It  therefrom;  and  the  applica- 
tion was  properly  dismissed  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  8  154.*] 

2.  Counties  <§  83*)— Liquidation  of  Claiics 
— authobitt  of  treasurer. 

A  county  treasurer  has  no  authority  to  liq- 
uidate claims  against  a  county.  The  decisions 
in  Neal  Loan  &  Banking  Co.  v.  Chastian,  121 
Oa.  500,  49  S.  E.  018,  and  Shannon  y.  Rey- 
nolds, 78  Ga.  760,  3  S.  B.  653,  relating  to  coun- 
ty warrants  duly  issued,  do  not  apply  to  the 
present  case. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  fi  119 ;  Dec.  Dig.  S  83.*] 

Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Mandamus  by  the  Citizens*  Bank  against 
P.  H.  Williams,  County  Treasurer.  Judg- 
ment of  dismissal,  and  plaintiff  brings  error. 
Affirmed. 

Shipp  ft  Sheppard,  for  plaintiff  in  error. 
J.  A.  Hixon,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(UM  Oa.  192) 

ISLER  T.  GRIFFIN. 
(Supreme  Court  of  €korgia.     March  8,  1910.) 

(Byllahut  hy  the  Court.) 

1.  WnX8  (9  88*)— DiSTINGUISHSD  FROM  DeEU 

—Postponement  of  Possession. 

An  instrument  attested  as  a  deed  and  in 
all  material  respects  in  the  form  of  a  deed, 
except  that  it  contains  the  words,  "to  take  ef- 
fect from  and  after  my  [the  maker's]  death  and 
•  *  •  from  and  after  the  death  of  my  father 
and  mother,   and   not   until    then,"   should    be 


construed  to  be  not  a  will,  but  a  conveyance 
passing  title  in  preesenti,  with  a  right  of  posses- 
sion posti>oned. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  208^217 ;   Dec.  Dig.  S  88.»1 

2.  Wills  (S  93»)  —  Evidence  —  Intent  of 
Qbantob. 

The  court  did  not  err  in  rejecting  evi- 
dence offered  to  show  that  an  instrument  which 
was  one  of  the  plaintiff's  muniments  of  title 
was  a  will  and  not  a  deed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  223 ;    Dec.  Dig.  %  93.*] 

3.  B:jectment  (|  45*)— Parties. 

The  court  did  not  err  in  refusing  to  con- 
tinue the  case  for  the  purpose  of  making  par- 
ties, and  in  holding  that  the  parties  sought  to 
be  added  by  amendment  were  necessary  par- 
ties to  the  issue  raised  by  the  defendant*s  prayer 
for  reformation. 

[Bid.  Note.— For  other  cases,  see  Ejectment, 
Dec  Dig.  S  45.*] 

4.  Remainoebs  (t  14*)— Conveyance. 

When  a  contingent  remainder  becomes  vest- 
ed by  the  happening  of  the  event  upon  which 
the  estate  was  contingent,  the  fallmg  in  of 
the  estate  inures  to  the  benefit  of  the  grantee 
named  in  a  conveyance  executed  prior  to  the 
event  upon  the  happening  of  which  the  expect- 
ant estate  became  vested. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  S  10;    Dec  Dig.  |  14.*] 

5.  Vendor  and  Puechaseb  (ft  243*)— Bona 
Fide  Holdeb—Evidbncb  of  Good  Faith. 

In  a  contest  between  a  conveyance  of  land 
to  an  innocent  purchaser  for  value  and  a  vol- 
untary deed  of  older  date  and  duly  recorded, 
evidence  tending  to  show  that  the  purchaser 
bought  in  good  faith  and  without  actual  notice 
of  tne  prior  conveyance  was  relevant  and  ma- 
terlali  and  should  have  been  admitted. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  §§  606-008;    Dec.  Dig.  | 

(Additional  Syllahua  hy  Editorial  Staff.) 

6.  Wills  (§  88*)  —  **Will**  Distinquishsd 
fbom  "contbact.** 

A  "contract"  is  an  agreement  between  the 
parties,  wlil|e  a  "will"  is  no  contract  at  all* 
but  a  unilateral  disposition  of  property. 

lEd.  Note.-~For  other  cases,  see  Wills,  Cent 
Dig.  §§  208-217;    Dec  Dig.  «  88.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1513-1534:  vol.  8,  pp.  7615.  7616; 
vol.  8^  pp.  7461-7468.J 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  J.  Im  Griffin  against  Becton  Is- 
ler.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

John  L.  Griflin  brought  complaint  for  land 
against  Becton  Isler.  Attached  to  the  dec- 
laration was  the  following  abstract  of  title: 
*'Deed  from  John  CoUey  to  Jesse  H.  Griffin, 
trustee,  of  October  18,  1869,  recorded  Nov.  6, 
1875,  in  Book  F-6,  pages  01-92-08,  in  the 
office  of  the  clerk  of  the  superior  court  of 
Calhoun  county;  deed  from  H.  CL  Fentrlss 
to  Jesse  H.  Griffin,  trustee,  of  December  10, 
1881,  recorded  in  the  clerk's  office  of  the  su- 
perior court  of  Ctilhoun  comity  on  the  17th 
day  of  December,  1885,  in  Book  G-6,  pages 
39&>4;  deed  from  Peyton  J.  Griffin  to  Jesse 
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H.  Grlffln,  trustee  for  John  L.  Griffin,  of  the 
17th  day  of  May,  1889,  recorded  In  the 
clerk's  office  of  the  superior  court  of  Cal- 
houn county  In  Book  J,  folio  225,  on  the  14th 
day  of  December,  1895."  The  last  Instru- 
ment Included  In  the  abstract  of  title  reads 
as  follows:  "State  of  Georgia,  Calhoun 
County.  This  indenture  made  this  the  17th 
day  of  May,  in  the  year  of  our  liOrd  (1889) 
eighteen  hundred  and  eighty-nine,  between 
Peyton  J.  Griffin,  of  the  county  of  Cfcilhoun, 
state  aforesaid,  of  one  part,  and  J.  H.  Grif- 
fin of  the  same  place,  the  other  part,  wit- 
nesseth:  That  for  and  in  consideration  of 
the  natural  loye  and  affection  which  he,  the 
said  Peyton  J.  Griffin,  has  and  bears  to  his 
nephew,  J.  L.  Griffin,  son  of  W.  T.  Griffin, 
of  said  county  and  state,  and  for  and  in  con- 
sideration of  the  sum  of  five  dollars  cash  In 
hand  paid  by  the  said  J.  H.  Griffin  at  and 
before  the  sealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  Is  hereby  acknowl- 
edged, I,  said  Peyton  J.  Griffin,  hath  bar- 
gained, granted,  sold,  and  conveyed  unto  the 
said  Jesse  H.  Griffin  for  the  sole  and  sepa- 
rate use  of  the  said  John  Ll  Griffin  (in  trust 
for  and  during  his  natural  life,  to  take  effect 
from  and  after  the  death  of  the  said  Peyton 
J.  Griffin),  exempt  from  all  the  material 
rights  of  the  said  J.  H.  Griffin  and  his  suc- 
cessors or  the  said  Peyton  J.  Griffin,  for  the 
said  John  Lu  Griffin's  sole  and  separate  use, 
and  should  the  said  John  L.  Griffin  die  be- 
fore the  said  Peyton  J.  Griffin,  then  the  prop- 
erty herein  conveyed  shall  remain  in  the  pos- 
session and  control  of  the  said  Peyton  J. 
Griffin  during  his  natural  [life]  in  trust  for 
William  B.  Griffin,  brother  of  John  L.  Grlf- 
fln, and  if  the  said  William  E.  Griffin  should 
die  before  the  said  Peyton  J.  Griffin,  then  to 
his  brother,  Andrew  C.  Griffin,  and  if  John  L., 
William  E„  and  Andrew  C.  Griffin,  should 
all  die  before  the  said  Peyton  J.  Grlffln,  then 
all  the  property  herein  conveyed  shall  vest 
a  fee-simple  title  in  the  nearest  of  kin  of  the 
said  P.  J.  GrliORn,  to  have  and  to  hold  my  re- 
versionary right  to'  my  Interest  as  an  heir 
to  my  father  and  mother  estate,  or  that  part 
of  it  known  as  the  Fentrlss  estate  place,  and 
my  part  of  the  personal  property  thereto  be- 
longing to  take  effect  from  and  after  my 
death  and  the  death  of  my  father  and  moth- 
er and  not  until  then.  Signed,  sealed  and 
delivered  the  day  and  year  first  above  writ- 
ten, in  the  presence  of  J.  M.  Newton.  John 
Hasty,  N.  P.  Ex.  J.  P.  [Signed]  Peyton  J. 
Griffin," 

The  plaintiff  Insisted  that  this  Instrument 
is  a  deed,  while  the  defendant  contended  that 
under  a  proof  construction  it  is  a  will.  Up- 
on this  point  the  court  sustained  the  con- 
tention of  the  plaintiff.  Thereupon  the  de- 
fendant presented  an  amendment  to  his  an- 
swer, ^ettl^g  up,  among  other  contentions, 
that  by  mutual  mistake  of  the  parties  to 
«ald  instrument  it  "was  under  the  court's 
ruling    written    and    executed    as    a    deed» 


whereas,  the  parties  Intended  that  the  pa- 
per should  be  the  last  will  and  testament  of 
the  said  Peyton  J.  Grlffln,"  and  prayed  that 
the  heirs  at  law  of  the  grantor  and  grantee 
be  made  parties  to  the  case  and  the  instru- 
ment be  reformed.  The  defendant  also  mov- 
ed the  court  to  make  the  heirs  referred  to 
parties  to  the  case,  that  they  be  served,  and 
that  the  case  be  suspended  until  service 
could  be  had  and  the  parties  be  given  an 
opportunity  to  appear  and  plead.  This  .mo- 
tion the  court  overruled,  holding  that  the 
heirs  at  law  of  Jesse  H.  and  Peyton  J.  Grif- 
fin were  not  necessary  parties  to  the  action. 
At  the  conclusion  of  the  evidence  submitted 
by  the  plaintiff  the  defendant  moved  for  a 
nonsuit,  and  the  motion  was  overruled.  At 
the  close  of  all  the  evidence  the  court  di- 
rected a  verdict  in  favor  of  the  plaintiff  for 
the  premises  In  dispute  and  for  mesne  prof- 
its, and  later  overruled  a  motion  for  a  new 
trial.  The  defendant  excepted  to  each  of  the 
three  rulings  stated. 

J.  J.  Beck  and  J.  R.  Pottle,  for  plaintiff  in 
error.  Smith  &  Miller,  for  defendant  in  er- 
ror. 

BBCK,  J.  (after  stating  the  facts  as  above). 
1.  The  instrument  held  by  the  court  below 
to  be  a  deed  conveying  the  property  in  con- 
troversy, from  Peyton  J.  Griffin  to  Jesse  H. 
Griffin  in  trust  for  John  L.  Griffin,  is  in  the 
form  of  a  deed  in  all  respects  material  to 
be  considered,  except  that  it  contains  the 
words,  "to  take  effect  from  and  after  the 
death  of  the  said  Peyton  J.  Grlffln  and 
•  •  •  from  and  after  the  death  of  my 
father  and  mother,  and  not  until  then."  It 
is  also  attested  as  a  deed.  Whether  such  an 
Instrument  is  a  deed  or  a  will  can  only  be 
decided  in  the  affirmative,  unless  we  disre- 
gard the  rulings  in  the  cases  of  West  v. 
Wright,  115  Ga.  277,  41  S.  E.  602,  Wynn  v. 
Wynn,  112  Ga.  214,  37  S.  E.  378,  and  Grif- 
fith T.  Douglas,  120  Ga.  582,  48  a  E.  129, 
and  the  authorities  there  cited.  In  those 
cases  the  question  raised  upon  the  construc- 
tion of  the  Instrument  which  we  have  un- 
der consideration  was,  after  ample  discus- 
sion, decided  adversely  to  the  contention  of 
the  plaintiff  in  error. 

2,  3.  A  **contract"  Is  an  agreement  between 
the  parties  to  it  A  "will"  Is  no  contract  at 
all,  but  a  unilateral  disposition  of  property. 
A  contract  or  conveyance  may  be  reformed 
by  inserting  in  it  terms  left  out  by  firaud, 
accident,  or  mistake,  or  by  eliminating  terms 
similarly  inserted.  And  this  may  be  done 
regardless  of  its  effect  upon  the  validity  of 
the  contract  when  corrected  to  speak  the 
real  agreement  of  the  parties.  But  It  is  not 
a  reformation  of  a  contract  to  let  the  terms 
stand  as  written  and  merely  show  that  there 
never  was  any  contract  at  all— as,  for  in- 
stance, that  the  grantor  never  signed  it,  of 
was  induced  to  sign  it  by  fraud,  or  the  llkt 
To  have  a  decree  that  an  Instrument  is  mer* 
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1/  invalid  as  It  stands  written,  tbe  proceed- 
inf  is  for  cancellation,  not  reformation*  To 
merely  declare  that  one  who  signed  a  paper 
intended  it  to  be  a  will,  instead  of  a  deed, 
without  changing  any  of  its  terms,  is  not  ref- 
ormation. Here  one  prayer  was  that  the 
Instrument  be  reformed,  and  complaint  is 
made  of  a  refusal  to  allow  time  to  serve  cer- 
tain parties  merely  as  parties  proper  for  ref- 
ormation. Aside  from  the  fact  that  this 
amendment  was  made  pending  the  trial  and 
time  asked,  the  only  assignment  of  error  on 
this  subject  in  the  bill  of  exceptions  deals 
with  such  parties  as  necessary  for  a  refor- 
mation of  the  instrument.  Also  the  com- 
plaint made  in  the  motion  for  a  new  trial, 
and  the  contention  In  the  brief  of  counsel  for 
plaintiff  in  error  in  regard  to  rejecting  cer- 
tain evidence  that  the  maker  of  the  instru- 
ment said,  in  the  presence  of  an  attesting 
witness,  that  "he  wished  them  to  witness  his 
will,  and  that  the  paper  which  he  asked 
them  to  witness  was  his  will,''  are  based  en- 
tirely on  the  contention  that  such  evidence 
was  admissible  for  the  purpose  of  reform- 
ing the  instrument  Considering  the  excep- 
tions on  this  subject  as  made,  they  are  not 
well  taken. 

i.  Error  is  assigned  upon  the  direction  by 
the  court  of  a  verdict  for  the  plaintiff  in  the 
case,  and  it  is  insisted  that  this  order  is  er- 
roneous on  the  ground  that,  at  the  time  of 
the  execution  of  the  deed  from  Peyton  J. 
Griffin  to  Jesse  H.  Griffin  in  trust  for  the 
plaintiff,  the  former  had  no  interest  in  the 
property  which  he  could  convey.  It  appears 
from  the  record  that  the  land  involved  in 
this  suit  had  been  conveyed  by  Fentriss  to 
Jesse  H.  Griffin,  the  father  of  Peyton  J.  Grif- 
fin, in  trust  for  the  sole  and  separate  use  of 
Elizabeth,  the  wife  of  the  said  Jesse  H.  Grif- 
fin, *'for  and  during  her  natural  life"  and  'for 
her  sole  and  separate  use,  and  on  her  de- 
cease to  such  own  child  or  children  as  she 
may  leave  surviving  her,  not  including  the 
issue  of  any  deceased  child  or  children.** 
Peyton  J.  was  one  of  the  three  children  of 
Jesse  H.  and  Elizabeth  Griffin  surviving  at 
her  death,  and  the  land  was  actually  divid- 
ed among  them.  The  death  of  Elizabeth  did 
not  occur  until  after  the  execution  of  the 
deed  from  Peyton  J.  to  Jesse  H.,  in  trust 
for  John  L.  Griffin.  Under  this  state  of 
facts,  Peyton  J.  Griffin  had,  at  the  time  of 
the  execution  of  the  deed  last  referred  to, 
only  a  contingent  remainder  in  the  land 
sought  to  be  conveyed  by  that  instrument 
Smith  V.  Smith,  lao  Ga.  532,  61  S.  B.  114, 
124  Am.  St  Rep.  177.  And  counsel  for 
plaintiff  in  error  insist  that  a  contingent  re- 
mainder cannot  be  the  subject  of  a  sale  and 
conveyance.  To  what  extent  this  is  true  it 
is  unnecessary  here  to  decide,  for  subse- 
quently to  tbe  execution  of  the  deed  'the 
event  happened  upon  which  the  estate  of 
Peyton  J.  Griffin,  the  grantor,  was  contingent 
and  the  expectant  estate  became  a  vested 
one,  and  this  operated  to  the  benefit  of  the 


grantee  in  the  deed,  relating  back  to  the 
time  of  the  grant  if  the  deed  itself  at  the 
£ime  ot  Its  execution  was  Insufficieut  to  pass 
title.  Parker  v.  Jones,  57  Ga.  204;  Lath- 
rop  V.  White,  SI  Ga.  29,  6  S.  B.  834;  HIU 
V.  O'Bryan,  104  Ga.  137  (142),  30  S.  B.  996. 

6.  The  defendant  in  this  action  relied  up- 
on a  deed  from  Peyton  J.  Griffin,  the  com- 
mon grantor  of  himself  and  the  plaintiff, 
and  insists  that,  while  his  deed  was  execut- 
ed subsequently  to  the  deed  under  which  the 
plaintiff  claims,  he  was  an  innocent  purchas- 
er for  value,  while  the  plaintiff  took,  if  at 
all,  under  a  voluntary  conveyance,  of  which 
he  (the  defendant)  did  not  have  actual  no- 
tice. The  defendant  himself  testified :  **That 
he  once  saw  the  paper  which  he  claims  was 
Peyton  J.  Griffin's  will  in  Judge  Beck*s  law 
office,  and  this  was  before  he  bought  the 
land  from  Peyton,  but  that  he  did  not  read 
it  or  hear  it  read;  that  it  was  brought  down 
to  Judge  Beck  by  Mr.  Mills,  the  stepfather 
of  plaintiff;  that  he  knew  about  this  paper 
and  knew  that  plaintiff  claimed  title  to  the 
land  in  dispute  by  virtue  of  this  paper  be- 
fore he  paid  any  money  and  took  a  deed  to 
said  land  from  Peyton  J.  Grifiin."  But  the 
court  refused  to  allow  the  defendant  to  tes- 
tify as  follows:  "I  negotiated  with  Peyton 
J.  Griffin  to  buy  the  land  in  controversy  be- 
fore the  death  of  Jesse  H.  Grifiin.  At  that 
time  X  had  heard  that  there  was  some  paper 
in  existence  in  reference  to  the  land  In  dis- 
pute, from  Peyton  J.  Griffin  in  favor  of  John 
Lb  Griffin,  the  plaintiff,  which  had  been 
made  to  Jesse  H.  Griffin  as  trustee.  I  there- 
upon went  to  Jesse  H.  Griffin  and  inquired 
about  the  i>aper,  and  he  told  me  that  Peyton 
J.  Griffin  had  made  hlB  will  in  f^vor  of  John 
L.  Griffin,  but  that  the  same  was  a  sham  and 
was  not  intended  to  take  effect,  and  that  I 
could  go  ahead  and  purchase  the  land."  The 
court  erred  in  refusing  to  allow  the  introduc- 
tion of  this  testimony,  if  the  deed  to  the 
plaintiff  was  a  voluntary  conveyance,  and 
the  defendant  was  a  bona  fide  purchaser  for 
value.  The  deed  to  the.  latter  would  prevail 
as  against  the  former  conveyance,  if  the 
grantee  in  the  latter  was  without  actual  no- 
tice at  the  time  of  the  purchase  and  taking 
the  conveyance.  In  the  case  of  Fleming  t. 
Townsend,  6  Ga.  103,  60  Am.  Dec.  818,  Nisbet 
J.,  delivering  the  opinion  of  the  court,  said: 
**We  believe  that  the  notice  must  be  actual, 
in  order  to  make  the  conveyance  good  against 
him;  that  is,  there  must  be  brought  home 
to  him  knowledge  of  the  prior  conveyance, 
at  the  time  of  purchase.  How  this  shall  be 
done  must  depend  upon  the  idrcumstances 
which  attend  each  case.  Whether,  in  a  giv- 
en case,  the  purchaser  had  this  knowledge, 
must  depend  upon  the  proofs  adduced  to  es- 
tablish it  Constructive  notice  will  not  do 
alone;  and  therefore  the  registry  of  a  prior 
deed  will  not  do.  However,  for  many  pur- 
poses, the  record  of  a  deed  is  notice,  we  hold 
that  it  is  not  sudi  notice  as  will  make  a 
voluntary  conveyance  good  against  a  sub- 
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sequent  purchaser  for  value.  The  principle 
upon  which  a  purchaser  Is  not  protected,  who 
has  notice,  is  this :  Knowing  of  the  existence 
of  a  prior  deed,  he  is  presumed  to  be  guilty 
of  fraud  upon  the  rights  of  the  prior  gran- 
tee. Now  it  is  unreasonable  to  presume  a 
fraudulent  intention,  from  knowledge  of  a 
fact,  that  is  Itself  (the  knowledge)  a  matter 
of  presumption ;  a  matter  of  mere  legal  con- 
struction. It  will  be  observed  that  the  ques- 
tion of  fraud  which  arises  here  is  not  one 
of  legal  fraud,  but -it  is  a  question  of  fraud 
actual.  The  actual  fraud  of  a  subsequent 
purchaser  cannot,  it  seems  to  me,  be  estab- 
lished upon  the  basis  of  an  abstract  legal  in- 
ference, to  wit,  the  inference  which  the  law 
draws,  that,  when  a  deed  is  recorded,  the 
whole  world,  and  therefore  the  purchaser  in 
question,  has  knowledge  of  it  This  is  a 
basis  altogether  too  unsubstantial  upon 
which  to  rest  the  property  rights  o(  men. 
Fraud  must  be  in  all  cases  proven ;  -  it  may 
be  proven  by  circumstances;  it  may  be  pre- 
sumed from  them;  but  still,  it  is  a  general 
rule  that  it  must  be  proven.  A  fraud,  In 
fact,  cannot  be  demonstrated  by  construc- 
tion.'' See,  also,  the  case  of  Oulbreath  v. 
Martin,  129  Ga.  280,  58  S.  B.  832.  The  evi- 
dence rejected  by  the  court  should  have 
been  admitted  for  consideration  by  the  Jury 
in  determining  the  issue  as  to  whether  the 
defendant,  Isler,  bought  without  actual  no- 
tice, and  acted  in  good  faith  and  without 
fraud  in  purchasing  the  land  in  controversy. 
Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent  on  account 
of  sickness. 
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BURGE   V.    MANGUM,    Sheriff. 

(Supreme  0>urt  of  Georgia.     April  12,  1910.) 
(ByUalHU  hy  the  Court.) 

1.   JXTDGBS  (§  29*)— SXTPERIOB  JtrUGES— POWEB 

Beyond  Tebbitobial  Limits  or  Jurisdic- 
tion. 

The  jarisdictioD  of  the  jndges  of  the  su- 
perior conrts  is  coextensive  with  the  limits  of 
this  state.  While  the  judges  of  the  superior 
courts  of  the  Atlanta  circuit  are  engaged  m  the 
trial  of  civil  cases  pending  before  the  superior 
court  of  Fulton  county,  it  is  competent  for 
Jndges  of  other  circuits  to  preside  in  the  su- 
perior court  of  Fulton  county  at  the  trial  of 
criminal  cases. 

1!E«d.  Note.— For  other  cases*  see  Judges,  Cent 
g.  «  140;   Dec.  Dig.  S  29.*] 

2.  Statutes  (§  8%*)— Local  Acts— Prelimi- 
NABT  Advebtisehent— Question  fob  Leo- 

IBLATUBE. 

If  it  be  conceded  that  the  act  approved 
Aug.  18,  1905  (Acts  1905,  p.  89),  was  a  local 
bill,  the  question  of  preliminary  advertisement 
ot  a  local  bill  was  for  detennination  by  the 
General  Assembly  before  its  passage. 

[EM.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  %  6;    Dec  Dig.  fi  8%.*] 

8.  Statutes  (|  98*)  —  Genebal  and  Local 
Laws. 

The  act  mentioned  in  the  preceding  head-- 
note, entitled  "An  act  to  change  the  terms  of 


Fulton  superior  court,  to  create  new  and  addi- 
tional terms  therefor,  and  for  other  purposes," 
is  a  general  law,  and  is  not  unconstitutiofial 
on  the  ground  that  it  is  a  special  law  for 
which  provision  has  been  made  oy  an  existing 
general  law. 

[Ed.    Note. — For   other    cases,    see    Statutes, 
Cent.  Dig.  S  110 ;  Dec.  Dig.  §  98.*] 

4.  Statutes  (§  154*)  —  Repeal  ob  Amend- 
ment —  Reference  to  Title  ob  Section 
NuMBiat  OF  Repealed  Act. 

An  act  which  does  not  purport  to  amend 
or  repeal  any  particular  section  of  the  Code, 
but  which  by  its  title  undertakes,  in  general 
terms,  *'to  change  the  terms  of  Fulton  superior 
court,  to  create  new  and  additional  terms  there- 
for, and  for  other  purposes,**  is  not  within  the 
inhibitory  words  of  the  Constitution  declaring 
that  "no  law,  or  section  of  the  Code,  shall  be 
amended  or  repealed  by  mere  reference  to  its 
title,  or  to  the  number  of  the  section  of  the 
Code,  but  the  amending  or  repealing  act  shall 
distinctly  describe  the  law  to  be  amended  or 
repealed,  as  well  as  the  alteration  to  be  made." 

[E>1.    Note.— For   other   cases,    see    Statutes, 
Ont.  Dig.  $  221 ;   Dec  Dig.  ft  154.*] 

5.  Coubts  (S  02*)— Tebics-Ohangv— Yaijd- 
ITT  OF  Statute. 

Where  the  Constitution  declares  that  the 
jurisdiction,  powers,  proceedings,  and  practice 
of  all  the  courts  (except  city  courts)  of  the 
same  grade  shall  be  uniform,  and  that  the  su- 
perior courts  shall  sit  in  each  county  not  less 
than  twice  each  year,  this  does  not  prohibit  the 
Creneral  Assembly  from  requiring  tne  superior 
court  in  a  designated  county  to  hold  six  ses- 
sions each  year,  while  in  other  counties  less 
are  held  in  the  same  time.  The  holding  of  a 
designated  number  of  terms  each  year  does  not 
involve  the  jurisdiction,  powers,  proceedings, 
or  practice  of  the  court,  as  those  terms  are 
used  in  the  (}on8titution. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  9  207;   Dec  Dig.  S  62.*] 

^  Statutes  (S  124*)— Subjects  and  Titles. 
The  act  of  1905,  more  particularly  desig- 
nated in  the  third  headnote.  Is  not  violative  of 
article  3,  §  7,  par.  8,  of  the  ConstituUon  (Civ. 
CSode  1895,  S  0771),  which  provides  that  **no 
law  or  ordinance  shall  pass  which  refers  to 
more  than  one  subject-matter,  or  contains  mat- 
ter different  from  what  is  expressed  in  the 
title  thereof." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  $  1S4 ;   Dec  Dig.  §  124.*] 

7.  Habeas  Cobpus  Pbopebly  Denied. 

There  was  no  error  in  denying  the  writ  of 
habeas  corpus. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Ellis,  Judge. 
Habeas  corpus  by  M.  K   Burge  against 

C.  W.  Mangum,  Sheriff.  From  a  judgment 
denying  the  writ,  applicant  brings  error. 
Affirmed. 

Robert  h,  Rodgers,  for  plaintiff  In  error. 

D.  K.  Johnston,  C.  D.  Hill,  Sol.  Gen.,  Aldlne 
Chambers,  and  Jno.  C.  Hart,  Atty.  Qen.,  for 
defendant  in  error. 

ATKINSON,  J.  On  June  21st,  during  the 
May  term,  1900,  Ceorge  Burge  was  convict- 
ed and  sentenced  in  the  superior  court  in 
Fulton  county.  Judge  S.  P.  Gilbert,  of  the 
Chattahoochee  circuit,  presided.  The  sen- 
tence was  not  executed,  and  on  November 
30,  1900,  Judge  Im   S.   Roan,   of  the  Stone 
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Mountain  circuit,  presiding,  the  prisoner  ^as 
resentenced.  While  he  was  In  the  custody 
of  the  sheriff,  and  under  sentence  of  the 
court,  Mrs.  MaiV  £2*  Burge,  the  mother  of 
George  Burge,  Instituted  habeas  corpus  pro- 
ceedings for  his  discharge.  It  was  contend- 
ed that  his  detention  as  a  convict  was  illegal, 
because  the  court  at  which  he  was  convicted 
was  not  In  lawful  session,  and  because  the 
Judge  who  presided  at  the  trial,  being  Judge 
of  a  different  circuit,  was  not  authorized  to 
preside  In  the  superior  court  In  Fulton  coun- 
ty, and  for  a  similar  reason  that  the  Judge 
who  presided  at  the  time  the  sentence  was 
Imposed  was  not  authorized  to  preside  In 
the  superior  court  in  Fulton  county.  In  sup- 
port of  the  contention  that  the  court  was 
not  In  lawful  session,  the  act  of  the  General 
Assembly  approved  August  18,  ld05  (Acts 
1905,  p.  89),  entitled  "An  act  to  change  the 
terms  of  Fulton  superior  court,  to  create  new 
and  additional  terms  therefor,  and  for  other 
purposes,"  was  assailed  as  being  unconstitu- 
tional, on  several  grounds.  The  case  was 
tried,  and  the  Judge  denied  the  prayer  of  the 
petition.  The  applicant  excepted  to  the  Judg- 
ment 

1.  Complaint  was  made  that  neither  Judge 
Gilbert  nor  Judge  Roan  was  authorized  to 
preside  In  the  superior  court  In  Fulton  coun- 
ty, in  the  Atlanta  circuit,  at  the  time  of  the 
conviction  and  sentence  of  George  Burge. 
On  the  trial  of  the  habeas  corpus  proceed- 
ing the  previous  minutes  of  the  court  were 
Introduced  In  evidence;  and  they  failed  to 
make  reference  to  any  reason  why. the  Judg- 
es above  mentioned  presided  in  the  superior 
court  In  Fulton  county,  but  showed  that 
Judges  Ellis  and  Pendleton,  of  the  Atlanta 
drcult,  which  included  the  county  of  Ful- 
ton, were  present  and  engaged  In  the  trial 
of  the  civil  cases  at  the  time  of  the  trial  and 
sentence  of  George  Burge.  The  plaintiff  in 
error  cited  Civ.  Code,  $  4322,  and  insisted 
that  Its  provisions  were  applicable  to  the 
case  under  consideration;  and  that  under 
them,  even  If  the  Judges  of  the  other  circuits 
were  authorized  to  preside  In  Fulton  county, 
it  was  essential  that  the  minutes  of  the 
court  should  indicate  the  reason  why  they 
presided  in  the  Atlanta  circuit  The  lan- 
guage of  the  Code  section  above  cited  is: 
"The  authority  granted  in  the  preceding 
section  to  each  Judge  in  his  own  circuit  may 
be  exercised  by  any  Judge  of  another  circuit 
whenever  the  resident  Judge  is  absent  from 
the  circuit  so  that  the  business  cannot  be 
done  as  speedily  as  necessary,  or  is  indis- 
posed or  Interested,  or  is  laboring  under  any 
disqualification  or  inability  to  serve,  or  in 
case  the  circuit  should  be,  from  any  cause, 
without  a  Judge.  The  authority,  when  thus 
exercised,  should  show  the  grounds.**  The 
position  of  the  plaintiff  in  error  is  not  well 
founded*  By  its  express  terms  this  section 
of  the  Code  refers  to  the  exercise  of  author- 
ity by  Judges  in  other  circuits  in  particular  I 
kinds  of  cases  which  are  specified  ^'In  the] 


preceding  section"  (section  4321),  The  pow 
ers  there  dealt  with  relate  to  the  right  to 
grant  writs  of  certiorari  and  injunctions, 
and  to  do  certain  other  things  that  may  be 
done  in  vacation,  and  do  not  Include  the 
power  of  the  Judge  of  one  circuit  fo  preside 
in  the  courts  of  another  circuit  while  in  reg- 
ular session.  The  concluding  sentence  of 
section  4322,  above  quoted,  has  no  applica- 
tion to  the  case  at  bar.  Article  6,  §  3,  par. 
1,  of  the  Constitution  (Civ.  Code,  f  5839),  de- 
clares: "There  shall  be  a  Judge  of  the  su- 
Iferior  courts  for  each  Judicial  circuit,  whose 
term  of  office  shall  be  four  years,  and  un- 
til hlB  successor  is  qualified.  He  may  act  in 
other  circuits  when  authorized  by  law.*'  The 
law  makes  provision  for  a  Judge  to  act  in 
other  circuits,  by  declaring:  "The  Jurisdic- 
tion of  the  Judges  of  the  superior  courts  Is 
coextensive  with  the  limits  of  this  state,  but 
they  are  not  compelled  to  alternate  unless  re* 
quired  by  law."  Civ.  Code,  S  4316.  These 
provisions  of  law  are  sufficient  to  authorize 
the  Judges  of  other  circuits  in  this  state  to 
preside  In  the  superior  court  in  Fulton  coun- 
ty. Nor  does  it  make  any  difference  that 
while  one  of  the  Judges  was  presiding  at  the 
trial  of  George  Burge,  and  afterwards  the 
other  was  presiding  when  he  was  sentenced, 
the  Judges  of  the  Atlanta  circuit  were  en- 
gaged in  the  trial  of  civil  cases  in  the  supe- 
rior court  of  Fulton  county.  In  this  connec- 
tion, see  Bone  v.  State,  86  Ga.  108,  12  S.  E. 
205;  Daniels  v.  Towers,  79  Ga.  786,  7  S.  Bl 
120. 

2.  The  remaining  questions  d^>end  upon 
the  constitutionality  of  the  act  of  1905,  to 
which  reference  has  been  made  in  the  state- 
ment of  facts.  If  that  act  is  not  subject  to 
the  grounds  of  attack  made  upon  it,  the 
court  at  which  George  Burge  was  convicted 
and  sentenced  must  be  held  to  have  been  in 
lawful  session.  The  several  grounds  of  at- 
tack will  be  dealt  with.  One  ground  of  at- 
tack was  that  the  act  was  a  local  and  special 
law,  and  void,  because  by  reference  to  the 
Journals  of  the  House  and  Senate  of  the 
General  Assembly  it  does  not  appear  that 
that  any  evidence  was  Introduced  in  the 
Legislature  that  the  title  to  the  act  had 
been  published  as  required  by  article  3,  S 
7,  par.  16,  of  the  Constitution  of  this  state 
(Glv.  Code,  I  5778),  and  because  no  notice 
was  in  fact  given.  On  this  subject  the  evi- 
dence Introduced  at  the  trial  was  the  Jour- 
nals of  the  House  and  Senate.  Neither  of 
them  made  any  reference  to  the  fact  that 
notice  of  the  character  referred  to  had  or 
had  not  been  given.  If  it  be  conceded  that 
this  was  a  local  bill,  the  question  of  prelim- 
inary advertisement  of  a  local  bill  is  for  de- 
termination by  the  General  Assembly  before 
the  passage  of  the  bill.  Peed  t.  McCrary,  94 
Ga.  487,  21  S.  B.  232. 

3.  Another  ground  of  objection  was  that 
the  act  was  violative  of  article  1,  S  4,  par.  1, 
of  the  Constitution  (Civ.  Code,  f  5732),  which 
prohibits  the  eliactment  of  a  special  law  for 
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which  proTislon  has  been  made  by  an  exist- 
ing general  law.  This  objection  was  fonncled 
upon  the  proposition  that  the  act  was  a  spe- 
cial law*  The  superior  courts  are  express- 
ly named  in  the  Ck>nstitutlon,  and  form  a 
part  of  the  judicial  system  for  the  whole 
state.  Article  6,  S  1,  par.  1  (Civ.  Code,  $ 
5831).  This  part  of  the  Constitution  makes 
no  special  mention  of  the  superior  court  of 
any  particular  county,  but  contemplates 
broadly  that  in  the  Judicial  system  of  the 
state  there  shall  be  superior  courts,  which 
shall  be  held  in  each  county.  These  courts 
are  state  institutions*  and  the  law  govern- 
ing them  is  in  no  sense  a  special  law.  When 
the  Legislature  deals  with  them  in  fixing  the 
terms  at  which  they  are  to  be  held  in  the 
several  counties,  it  does  so  by  general  and 
not  by  special  legislation. 

i.  It  is  also  declared  that  the  act  Is  uncon- 
stitutional because  it  violates  article  3,  f 
7,  par.  17,  of  the  Constitution  (Civ.  Oode,  fi 
5779),  which  provides:  "No  law,  or  section  of 
Che  Code,  shall  be  amended  or  repealed  by 
mere  reference  to  its  title^  or  to  the  number 
of  the  section  of  the  Code,  but  the  amending 
or  repealiog  act  shall  distinctly  describe  the 
law  to  be  amended  or  repealed,  as  well  as 
the  alteration  to  be  made."  The  act  in  ques- 
tion does  not  purport  to  make  reference  to 
the  title  of  another  act,  or  to  the  number  of 
a  section  of  the  06de,  nor  was  the  subject- 
matter  of  such  character  as  to  authorize  a 
doubt  as  to  what  law  was  intended  to  be 
changed,  or  of  what  the  change  consisted. 
There  was  no  opportunity  for  mistake  or 
oversight  upon  the  part  of  the  legislators  as 
to  the  legislation  which  was  to  be  voted  up- 
on. The  existing  law  touching  the  terms  of 
the  superior  court  in  Fulton  county  was 
known,  and  the  substance  of  the  act  states 
the  new  law  which  was  to  be  made.  The 
act  was  not  open  to  the  criticism  made  upon 
it.  Peed  V.  McCrary,  ^  Ga.  487,  21  S.  E. 
232. 

5.  A  further  attack  was  made  upon  the 
ground  that  the  act  was  violative  of  article 
6,  ft  9,  par.  1,  of  the  Constitution  (Civ.  Code, 
$  5859),  which  declares:  "The  Jurisdiction, 
powers,  procedure,  and  practice  of  all  courts 
or  officers  Invested  with  judicial  powers  (ex- 
cept city  courts),  of  the  same  grade  or  class, 
so  far  as  may  be  regulated  by  law,  and  the 
force  and  effect  of  the  process,  Judgment  and 
decree  by  such  courts,  severally,  shall  be  uni- 
form. This  uniformity  must  be  established 
by  the  General  Assembly."  In  support  of 
this  contention  it  was  urged  that  the  act 
has  only  a  local  application  in  the  county 
of  Fulton,  and  assumes  to  create  terms  of 
the  superior  court  so  as  to  provide  for  six 
terms  of  court  in  Fulton  county,  while  other 
counties  have  a  less  number  of  terms.  It  is 
also  insisted  that  the  effect  of  having  six 
terms  is  to  render  it  i)0S8ible  and  practicable 
in  Fulton  county  for  a  libelant  in  a  divorce 


case  to  obtain  a  divorce  in  six  months,  while 
in  other  counties  the  law  requires  twelve 
months  before  a  final  decree  can  be  rendered. 
Also,  because  the  act  of  1905  renders  it  im- 
possible to  have  the  same  practice  and  pro- 
cedure in  the  foreclosure  of  mortgages  as 
prevails  In  other  counties,  because  in  the 
superior  court  of  Fulton  county  it  is  not 
practical  to  give  the  same  term  of  service  by 
publication  requiring  a  defendant  in  a  rule 
nisi  to  pay  money  into  court,  etc.,  because  it 
cannot  be  six  months  between  terms,  and 
the  rule  cannot  be  served  personally  on  the 
mortgagor,  or  his  special  agent  or  attorney, 
at  least  three  months  previous  to  the  time  at 
which  the  money  is  directed  to  be  paid  into 
court  Other  similar  reasons  are  suggested 
why  the  act  should  be  held  violative  of  the 
provisions  of  the  section  of  the  Constitution 
last  above  named;  but  with  regard  to  the 
same  provision  of  the  Constitution  it  has 
been  expressly  held:  **rhe  holding  of  a  des- 
ignated number  of  terms  each  year  does  not 
Involve  the  jurisdiction,  powers,  proceedings, 
or  practice  of  the  court,  as  those  terms  are 
used  in  the  Constitution."  Mulherin  v.  Ken- 
nedy, 120  Ga.  1060  (5),  48  S.  E.  437. 

6w  Another  ground  of  attack  was  that  the 
act  was  void,  because  it  contrav.ened  article 
3»  8  7,  par.  8,  of  the  Constitution  (Civ.  Code, 
S  5771),  which  declares:  "No  law  or  ordi- 
nance shall  pass  which  refers  to  more  than 
one  subject-matter,  or  contains  matter  differ- 
ent from  what  is  expressed  In  the  title 
thereof."  And  that  section  3  of  the  act,  pro- 
viding "that  all  laws  and  parts  of  laws  in 
conflict  with  the  provisions  of  this  act  be 
and  the  same  are  hereby  repealed,"  violates 
article  3,  $  7,  par.  17,  of  the  Constitution 
(Civ.  Code,  9  5779),  in  that  it  falls  to  definite- 
ly designate  the  law  to  be  repealed.  What 
we  have  said  in  the  fourth  division  of  the 
opinion  sufficiently  deals  with  the  complaint 
referring  to  section  3  of  the  act  The  cap- 
tion and  body  of  the  act  refer  to  the  same 
subject-matter,  to  wit,  legislation  fixing  the 
times  at  which  the  superior  courts  shall  con- 
vene in  Fulton  county.  •  The  act  was  not  open 
to  the  criticism  that  it  contemplated  more 
than  one  subject-matter. 

7.  Upon  a  careful  examination  of  the  en- 
tire record,  it  does  not  appear  that  the  Judge 
committed  error  in  refusing  to  discharge  the 
prisoner. 

Judgment  afilrmed.  All  the  Justices  con- 
cur. 


OM  Ga.  224) 
GRAY  V.  McLENDON. 
(Supreme  Court  of  Georgia.     March  18,  1910.) 

(Syllabus  hy  ths  Court,) 

1.  States  ($  52*)— Railboau  Commissioners 
—Removal  from  Office— Statdtory  Pro- 
visions. 

The  act  of  the  General  Assenibly  approved 

Oct.  14,  1879  (Acts  1878-79,  p.  125).  providing 
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fop  the  appointment  of  railroad  commissioners, 
prescribing  their  duties,  etc.,  had  in  it  the  fol- 
lowing provisions:  "Any  commissioner  may  be 
suspended  from  office  hj  order  of  the  Governor, 
who  shall  report  the  fact  of  such  suspension, 
and  the  reason  therefor,  to  the  next  General 
Assembly ;  and  if  a  majority  of  each  branch  of 
the  General  Assembly  declare  that  said  commis- 
sioner shall  be  removed  from  office,  his  term  of 
office  shall  expire.  •  •  •  In  case  any  com- 
missioner becomes  disqualified  in  any  way,  he 
shall  at  once  remove  the  disqualification  or  re- 
sign, and,  on  failure  so  to  do,  he  must  be  sus- 
pended from  office  by  the  Governor,  and  dealt 
with  as  hereinafter  provided.  In  any  case  of 
suspension  the  Grovemor  may  fill  the  vacancy 
until  the  suspended  commissioner  is  restored  or 
removed."    Held: 

(a)  The  provisions  above  quoted  were  not  re- 
pealed by  the  act  approved  Aug.  21,  1906  (Acts 
1906,  p.  100),  providmg  for  the  election  of  rail- 
road commissioners  by  the  people  instead  of  be- 
ing appointed  by  the  Governor. 

^  Nor  were  these  provisions  In  the  act  of 
1879  repealed  by  the  act  approved  Aug.  23,  1907 
(Acts  1907,  p.  72).  It  was  not  the  intention  of 
the  Legislature,  in  passing  the  last-named  act,  to 
revise  all  the  laws  relating  to  the  Railroad  Com- 
mission and  thereby  repeal  existing  laws  in  re- 
lation thereto. 

[£».  Note.— For  other  cases,  see  States,  Dec. 
Dig.  S  52.*] 

2.  States  (|  52*)— Conbtitutionai.  Law  (§8 
70,  73»)— Jurisdiction— Review  of  Acts  of 
governob  and  legislature  suspending 
AND  Removing  Commissioner  —  Railroad 
Commissioners. 

Under  the  provisions  above  quoted  of  '^e 
act  of  1879,  the  Governor,  for  any  reason  s.  s- 
factory  to  himself,  had  the  power  to  suspend 
from  office  any  railroad  commissioner,  and  a 
majority  of  the  House  and  "Senate,  for  any  rea- 
son satisfactory  to  themselves,  had  the  power  to 
remove  from  office  a  commissioner  previously 
suspended  by  the  Governor. 

(a)  The  General  Assembly  had  the  right  to 
create  the  office  of  railroad  commissioner,  with 
such  right  of  suspension  in  the  Governor,  and 
right  of  removal  m  a  majori^  of  the  members 
of  the  House  and  Senate,  and  the  provision  in 
the  act  giving  such  right  of  suspension  and  re- 
moval is  valid  whether  the  commissioner  be 
elected  by  the  people  or  appointed  by  the  Gov- 
ernor. 

(b)  The  action  of  the  Governor  in  suspending, 
and  the  majority  of  the  members  of  the  House 
and  Senate  in  removing,  a  suspended  commis- 
sioner is  not  subject  to  review  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Die.  $  52;*  Constitutional  Law,  Cent  Dig.  |S 
129,  132-137;   Dec.  Dig.  |§  70,  73.*] 

&  Statutes  (§  101*)- Special  Laws  —  Act 
Relating  to  Class— "General  Law." 
The  provisions  above  quoted,  relating  to  the 
suspension  and  removal  of  railroad  commis- 
sioners, did  not  constitute  a  special  law.  An 
act  relating  to  persons  or  things  as  a  class  is  a 
general,  and  not  a  special,  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  fi  113;   Dec.  Dig.  fi  101.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3065-3071 ;    vol.  8,  pp.  7669,  7670.] 

4.  Constitutional  Law  (f§  83,  87,  213*)— 
Equal  Protection  of  Laws. 

The  provisions  of  the  act  of  1879.  referred 
to  in  the  preceding  head  note,  do  not  violate  the 
clause  of  the  Constitution  of  this  state,  pro- 
viding that  "protection  to  person  and  property 
Is  the  paramount  duty  of  government,  and  shall 
be  impartial  and  complete  (Const  art.  1,  S  If 
par.  2),  nor  that  clause  of  the  Constitution  of 


the  United  States  providng  that  no  state  ''shall 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws'*  (Const  U.  & 
Amend,  art  14,  8  !)• 

[Ed.  Note.— For  other  cases,  see  Constitation- 
al  Law,  Dec.  Dig.  89  83,  87,  213.*] 

&  Statutes  (§  26*)— Officers. 

The  provisions  of  the  act  of  1879,  giving  the 
General  Assembly  the  power  of  removal  of  a 
railroad  commissioner  upon  a  majority  of  the 
House  and  Senate  declaring  that  he  shall  be 
removed,  is  not  void  because  contrary  to  that 
clause  of  the  Ck>nstitution  of  this  state,  provid- 
ing that  "every  vote,  resolution,  or  order,  to 
which  the  concurrence  of  both  houses  may  be 
necessary,  except  on  a  question  of  election  or 
adjournment,  shall  be  presented  to  the  Gov- 
ernor, and,  before  it  shall  take  effect,  be  approv- 
ed by  him,  or,  being  disapproved,  shall  be  re- 
passed by  two- thirds  of  each  house."  Const 
art.  5,  II,  par.  17. 

(a)  Where  a  resolution  is  jMissed  by  a  major- 
ity of  the  members  of  the  House  of  Representa- 
tives, and  a  resolution  is  passed  by  a  majority 
of  the  members  of  the  Senate,  both  of  which 
resolutions  declare  that  a  railroad  commissioner 
is  removed  from  office,  the  removal  is  not  ren- 
dered inoperative  because  the  resolutions  were 
not  approved  by  the  Governor. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  8§  28,  34 ;  Dec  Dig.  8  26.*] 

0.  States  (S  52*)— Iicpbachicent  or  Offiokr& 
Nor  are  the  provisions  of  the  act  of  1879 
referred  to  in  the  preceding  headnote  void  be- 
cause contrary  to  that  clause  of  the  Constitution 
of  this  state,  providing  that  "the  senate  shall 
have  the  sole  power  to  try  impeachments" 
(Const,  art  3,  8  5,  par.  3),  or  that  clause  pro- 
viding that  "the  house  of  Representatives  raall 
have  the  sole  power  to  impeach  all  persons  who 
shall  have  been,  or  may  be,  in  office*'  (CSonst 
art  3,  8  e.  par.  3). 

[Ed.  Note.— For  other  cases,  see  States,  De& 
Dig.  8  52.*] 

7.  Constitutional  Law  (8  318*>— Dub  Pbo- 
oess  of  Law— ** Property.** 

The  provisions  of  the  act  of  1879,  quoted  in 
the  first  headnote,  are  not  violative  of  article 
14,  8  If  of  the  amendments  to  the  Ck>n8titnti<m 
of  the  United  States,  providing  that  no  state 
*'shall  deprive  any  person  of  property  without 
due  process  of  law,*^  nor  of  article  1,  8  It  par. 
3,  of  the  Constitution  of  this  state  (Civ.  Code 
1895,  8  5700),  declaring  that  "no  person  shall 
be  deprived  of  *  *  *  property,  except  by  due 
process  of  law.** 

(a)  A  public  office  Is  a  public  trust  or  agency, 
and  is  not  the  "property"  of  the  incumbent 
thereof;  and,  when  he  is  removed  therefrom, 
he  is  not  deprived  of  any  property. 

[Bd.  Note«— For  other  cases,  see  Gonstitntion- 
al  Law,  Dec.  Dig.  8  31&* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5693-^728 ;  vol.  8,  pp.  7768-777a} 

8.  Constitutional  Law  (8  197*>— "Attain- 


der. 


Nor  are  the  provisions  of  the  act  of  1879, 
quoted  in  the  first  headnote,  violative  of  article 
If  §  3,  par.  2,  of  the  Constitution  of  this  state 
(Civ.  Code  1895,  8  5730),  providing  that  **no 
bill  of  attainder  •  *  *  shall  be  passed"  (cit- 
ing 1  Words  and  Phrases,  pp.  620,  G21«  779, 

[Ed.  Note.— For  other  cases,  see  Coostitation- 
al  Law,  Dec.  Dig.  8  197.*] 

9.  States  (8  52*)— Removal— Constbuction 
OF  Statute— "Next.** 

The  word  "next**  in  the  ahove-quoted  pro- 
visions of  the  act  of  1879,  providing  that  the 
Governor  shall  report  the  fact  of  such  suspen' 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  *  Am.  Digs.  1907  to  dar .  ^  Stcportar  lBd«as# 
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fion  and  the  reason  therefor  to  the  next  General 
Assembly,  is  to  be  construed  in  connection  with 
its  context,  and  means  nearest  in  point  of  time ; 
and  if  a  General  Assembly  is  In  session  when 
the  suspension  is  made  by  the  Governor,  it  is 
his  duty  to  make  his  report  to  that  General  As- 
sembly. 

[Eid.  Note.->For  other  cases,  see  States,  Dec 
Dig.  I  52.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5^  pp.  4794-4796.] 

10.  Constitutional  Law  (§  52»)--Distbibu- 

TION     OF     GrOVEBNMENTAL     POWSBfi  —  BN- 
CBOACHMENT  ON  JUDICIABT. 

The  provision  in  the  act  of  1879  of  the  Gen- 
eral Assembly,  creating  the  office  of  railroad 
commissioner,  in  which  that  body  reserved  to 
itself  unlimited  discretion  to  remove  any  one 
holding  such  office,  does  not  confer  on  the  Gen- 
eral Assembly  judicial  power;  and  such  pro- 
vision is  not  void  because  contrary  to  that  pro- 
vision of  the  Constitution  of  this  state  contained 
in  Civ.  Code  1895,  9  5720,  declaring:  "The  leg- 
islative, judicial,  and  executive  powers  shall 
forever  remain  separate  and  distinct,  and  no 
person  discharging  the  duties  of  one  shall  at  the 
same  time  exercise  the  functions  of  either  of  the 
others,  except  as  herein  provided.'* 

[Ed.  Note.— >For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  $  52.*] 

11.  Constitutional  Law  <|  40*)— Constitu- 

TIONAXITT  or  STATXTTES. 

An  act  of  the  General  Assembly  cannot  be 
by  the  courts  declared  void  on  the  ground  that 
it  is  contrary  to  the  principles  of  justice  and 
equity  upon  which  the  government  of  the  United 
States  sjid  of  this  state  are  founded,  or  to  the 
spirit  of  our  institutions  and  that  of  the  Con- 
stitution ;  but  can  only  be  declared  invalid  when 
it  is  inconsistent  with  some  provision  of  the 
Constitution  of  this  state,  or  repumant  to  some 

S revision   of   the    Constitution   ox   the    United 
tates. 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  fi  38;  Dec.  Dig.  i  40.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Quo  warranto  by  S.  G.  McHiendon  against 
Joseph  F.  Gray.  Trom  the  judgment  ousting 
defendant  from  office,  he  brings  error.  Re- 
versed. 

Hitch  ft  Denmark  and  Garrard  &  Meldrlm, 
for  plaintiff  in  error.  A.  J.  Cobb,  J.  R.  Lam- 
ar, W.  A.  Little,  and  Candlers,  Thomson  & 
Hirscb,  for  defendant  in  error. 


HOLDBN,  J.  1.  On  August  21,  1907,  Hon. 
Hoke  Smith,  then  Governor  of  Georgia,  ap- 
pointed S.  G.  McLendon  to  fill  an  unexpired 
term  as  railroad  commissioner,  ending  Octo- 
ber 14,  1907.  McLendon,  at  the  time  of  his 
appointment,  liad  been  elected  by  the  people 
as  railroad  commissioner  for  a  term  of  six 
years,  beginning  October  15,  1907.  On  June 
24,  1909,  he  was  suspended  from  office  by 
Governor  Smith,  who,  the  following  day,  re- 
ported to  the  General  Assembly  of  Georgia 
the  fact  of  such  suspension  and  the  reason 
therefor.  After  an  investigation  before  a 
committee  before  which  Mcljendon  appeared 
and  gave  evidence,  the  Senate,  on  July  80, 
1909,  and  the  House  of  RepresentativeB,  on 
August  5,  1909,  adopted  resolutions  removing 


McLendon  from  office;  and  on  August  21, 1909, 
Hon.  Joseph  M.  Brown,  who  had  succeeded 
Governor  Smith  as  Governor  of  the  state,  ap- 
pointed Joseph  F.  Gray,  the  present  plaintiff 
in  error,  to  the  office  of  railroad  commission- 
er to  ffil  the  vacancy  caused  by  the  removal 
of  McLendon.  Shortly  thereafter  McLendon 
instituted  quo  warranto  proceedings  against 
Gray,  upon  the  final  hearing  of  which  Hon. 
Walter  G.  Charlton,  judge  of  the  Eastern 
circuit,  granted  an  order  overruling  the  de- 
murrer of  Gray,  the  respondent,  to  the  appli- 
cation of  McLendon,  the  relator,  sustaining 
the  latter's  demurrer  to  the  former's  plea  of 
estoppel,  and  making  the  rule  absolute,  and 
issuing  a  writ  of  ouster  to  remove  Gray  from 
office.    Gray  excepted. 

The  Constitution  of  1877  provides  that  the 
power  and  authority  of  regulating  freight 
rates  and  passenger  tariffs  Is  conferred  upon 
the  General  Assembly,  whose  duty  it  is  to 
pass  laws  for  the  purpose  of  such  regulation, 
etc.  In  pursuance  of  this  provision  of  the 
Constitution,  the  act  of  1879  (Acts  187^79, 
p.  125)  was  passed  provlding^or  the  appoint- 
ment of  three  railroad  commissioners  by  the 
Governor,  and  prescribing  their  duties.  Many 
acts  relative  to  the  Railroad  Commission  and 
amendatory  of  the  act  of  1879  have  since 
been  passed.  The  provision  in  the  act  of  1879 
under  which  McLendon  was  suspended  and 
removed,  and  which  is  now  embodied  in  Civ. 
Code,  S  2185,  is  as  follows:  '*Any  conunis- 
sioner  may  be  suspended  from  office  by  order 
of  the  Governor,  who  shall  report  the  fact  of 
such  suspension,  and  the  reason  therefor,  to 
the  next  General  Assembly;  and  if  a  majority 
of  each  branch  of  the  General  Assembly  de- 
clare that  said  commissioner  shall  be  re- 
moved from  office,  his  term  of  office  shall  ex- 
pire." One  of  the  contentions  of  McLendon 
is  that  his  removal  was  illegal,  because  '*that 
portion  of  the  act  of  1879  under  which  re- 
lator's removal  was  attempted  was  repealed 
by  the  act  approved  21st  day  of  August,  1906, 
I^^yidlng  for  the  election  of  railroad  commis- 
sioners by  the  people"  (Acts  1906,  p.  100),  and 
because  *that  portion  of  the  act  of  1879  un- 
der which  relator's  removal  was  attempted 
was  r^ealed  by  the  act  approved  2dd  day  of 
August,  1907,  providing  for  the  organization, 
powers  and  duties  of  the  Railroad  Commission 
of  G^rgla."  Acts  1907,  p.  72.  The  title  of 
the  act  of  1906  is  as  follows:  "An  act  to  pro- 
vide for  the  election  of  railroad  commission- 
ers of  this  state  by  the  electors  of  the  whole 
state,  and  for  other  purposes."  The  act  pro- 
vides "that  the  railroad  commissioners  of 
this  state  shall  hereafter  be  elected.  *  •  • 
That  successors  to  the  incumbents  be  elected 
at  the  first  general  election  preceding  the  ex- 
piration of  their  terms  of  office,  respectively." 
In  the  title  and  body  of  the  act  the  existence 
of  the  office  of  railroad  commissioner  is  rec- 
ognized, and  the  object  of  the  act  Is  simply 
to  change  the  mode  of  selection  of  those  who 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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are  to  fill  the  office  from  that  of  having  the 
Qovemor  appoint  them  to  that  of  havlDg  the 
people  elect  them.  This  act  creates  no  new 
office,  but  simply  provides  a  new  way  of  fill- 
ing an  office  already  existing.  With  respect 
to  their  functions,  duties,  powers,  etc.,  includ- 
ing the  liability  to  removal  from  office  and 
the  method  of  effecting  the  same,  the  officers 
elected  would  be  subject  to  the  provisions  of 
law  existing  at  the  time  the  method  of  selec- 
tion to  office  was  changed.  If  the  change  in 
the  method  of  selecting  the  commissioners 
changed  the  law  in  regard  to  the  right  to  sus- 
pend and  remove  them,  it  changed  all  other 
provisions  of  existing  laws,  relating  to  their 
qualification,  and  the  taking  of  an  oath  to  be 
prescribed  by  the  Governor.  Obviously  this 
was  not  the  intention  of  the  Legislature  in 
simply  changing  the  method  of  selection  of 
successors  to  those  in  office  at  the  time  the 
change  was  made.  This  act  dealt  only  with 
that  feature  of  the  general  scheme  of  the 
Railroad  Commission  by  which  its  members 
were  to  be  chosen,  and  the  intent  was  to 
change  the  law  only  in  this  respect,  leaving 
unaffected  and  of  full  force  all  provisions  of 
existing  laws  respecting  the  Commission  not 
dealt  with  in  the  act;  one  of  which  provisions 
was  the  right  of  the  Governor  to  suspend, 
and  the  General  Assembly  to  remove,  any 
member  of  the  Commission. 

Under  the  act  of  1879,  the  commissioners 
had  fixed  terms  of  office,  subject,  however,  to 
the  right  to  remove  theni.  The  act  of  1906 
did  not  abolish  the  Commission.  It  created 
no  new  office,  but  merely  provided  a  new  way 
of  selecting  successors  to  the  commissioners 
then  in  office;  and  any  one  taking  office  by 
virtue  of  an  election  by  the  people — the  new 
way  provided — ^took  it  subj*ect  to  the  right  of 
suspension  and  removal  provided  for  ill  Civ. 
Code,  $  2185  (quoted  supra),  which  section  is 
not  inconsistent  with  the  act  of  1906,  but  per- 
fectly consistent  therewith.  The  fact  that 
the  method  of  selecting  the  commissioners 
was  changed  from  appointment  by  the  Grov- 
emor  to  election  by  the  people  did  not  make 
the  question  as  to  their  suspension  and  re- 
moval a  judicial  one,  and  thereby  repeal  this 
right  of  suspension  and  removal  provided  for 
in  the  act  of  1879.  This  question  will  be 
again  referred  to  in  another  division  of  the 
opinion. 

There  ia  nothing  in  the  act  of  1906,  or  that 
of  1907,  showing  that  there  was  any  express 
repeal  of  the  provisions  in  question  contain- 
ed in  the  act  of  1879.  We  do  not  think 
there  was  any  repeal  by  revision  or  impli- 
cation. There  is  nothing  in  the  acts  of  1906 
or  1907  to  show  that  it  was  the  intention  of 
the  Lfegislature  to  revise  or  supplant  all  ex- 
isting laws  on  the  subject  with  which  they 
were  dealing  in  these  two  acts.  On  the  oth- 
«r  hand,  it  appears  that  it  was  the  intention 
to  permit  certain  existing  laws  on  such  sub- 
jects to  remain  in  force.  We  quote  from 
Lewis'  Sutherland  on  Stat  Cons.  (2d  Ed.) 
465-9,  511,  520,  as  follows:    "In  Wlnslow  v. 


Morton,  118  N.  C.  486  [24  S.  B.  417],  the 
court  sums  up  the  general  principles  touch- 
ing implied  repeals  in  the  form  of  rules 
which  it  formulates  as  follows:  (1)  'That 
the  law  does  not  favor  a  repeal  of  an  older 
statute  by  a  later  one  by  mere  implication.' 
(2)  'The  implication,  in  order  to  be  operative, 
must  be  necessary,  and,  if  it  arises  out  of 
repugnancy  between  the  two  acts,  the  later 
abrogates  the  older  only  to  the  extent  that  it 
is  Inconsistent  and  irreconcilable  with  it 
A  later  and  an  older  statute  will,  if  it  Is 
possible  and  reasonable  to  do  so,  be  always 
construed  together,  so  as  to  give  efl[ect  not 
only  to  the  distinct  parts  or  provisions  of 
the  latter,  not  inconsistent  with  the  new 
law,  but  to  give  effect  to  the  older  law  as 
a  whole,  subject  only  to  restrictions  or  mod- 
Ificattons  of  its  meaning,  when  such  seems 
to  have  been  the  legislative  purpose.  A  law 
will  not  be  deemed  repealed  because  some 
of  its  provisions  are  repeated  in  a  subse- 
quent statute,  except  in  so  far  as  the  latter 
plainly  api)ears  to  have  be^i  Intended  by 
the  Legislature  as  a  substitute.'  (3)  'Where 
the  later  or  revising  statute  clearly  covers 
the  whole  subject-matter  of  antecedent  acts, 
and  it  plainly  appears  to  have  been  the  pur- 
pose of  the  Legislature  to  give  expression 
in  it  to  the  whole  law  on  the  subject  the 
latter  is  held  to  be  repealed  by  necessary 
implication.*  *  Repeals  by  implication  are 
not  favored.  This  means  that  It  is  the  duty 
of  the  court  to  so  construe  the  acts,  if  pos- 
sible, that  both  shall  be  operative.  'When 
some  office  or  function  can  by  fair  construc- 
tion be  assigned  to  both  acts,  and  they  con- 
fer different  powers  to  be  exercised  for  dif- 
ferent purposes,  both  must  stand,  though 
they  were  designed  to  operate  upon  the 
same  general  subject'"  "It  is  not  enough 
that  there  is  a  discrepancy  between  differ- 
ent parts  of  a  system  of  l^islatlon  on  the 
same  general  subject;  there  must  be  a  con- 
flict between  different  acts  on  the  same  spe- 
cific subject"  "As  laws  are  presumed  to 
be  passed  with  deliberation  and  with  full 
knowledge  of  all  existing  ones  on  the  same 
subject  It  is  but  reasonable  to  conclude 
that  the  Legislature,  in  passing  a  statute, 
did  not  intend  to  interfere  with  or  abrogate 
any  former  law  relating  to  the  same  matter, 
unless  the  repugnancy  between  the  two  Is 
irreconcilable."  "The  important  question  in 
these  cases  is  whether  a  later  act  is  intended 
by  the  Legislature  to  be  a  revision  of  the 
taw  relating  to  the  subjects  within  Its  pur- 
view. It  cannot  be  so  intended  unless  It  is 
a  complete  substitute  for  the  previous  law, 
and  contains  the  only  rule  or  all  the  legis- 
lation which  is  intended  to  have  force  witli 
regard  to  those  subjects."  In  26  Am.  &  Bn^. 
E>nc  Law,  725-727,  the  following  text  Is 
used:  "In  order  that  an  implied  repeal  may 
result  from  the  principles  now  under  con- 
sideration, the  repugnancy  appearing  in  the 
two  3tatutes  must  be  wholly  irreconcilable. 
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and  It  must  also  be  clear  and  conyindng, 
and  following  necessarily  from  tbe  language 
need.  Hence  every  effort  must  be  nsed  to 
make  all  acts  stand,  and  the  later  act  will 
not  operate  as  a  repeal  of  the  earlier  one, 
if  by  any  reasonable  construction  they  can 
be  reconciled.  The  repeal  in  any  case  will 
be  measured  by  the  extent  of  the  conflict  or 
inconsistency  between  the  acts,  and  if  any 
part  of  the  earlier  act  can  stand  as  not 
superseded  or  affected  by  the  later  one,  it 
will  not  be  repealed.*'  And  on  pages  732, 
733,  of  the  same  work,  the  following  ap- 
pears: "But  there  must  be  an  unmistakable 
intent  manifested  on  the  part  of  the  Legis- 
lature to  make  the  new  act  a  substitute  for 
the  old  and  to  make  it  contain  all  the  law 
on  the  subject;  for  mere  similarity  in  the 
provisions  of  the  two  statutes  is  not  enough 
to  effect  a  repeal,  even  though  the  similarity 
may  be  such  as  to  cause  confusion  or  in- 
convenience." Also  see.  In  this  connection, 
7  Words  and  Phrases,  6215;  Georgia  Rail- 
road Co.  V.  Wright,  124  Ga.  696,  609,  53  S. 
B.  251;  Horn  v.  State,  114  Ga.  509,  40  S. 
BL  76a 

The  act  of  190T  Increased  the  number  of 
commissioners  to  five,  and  made  many  other 
changes  in  the  existing  laws  In  regard  to 
the  Commission.  The  beginning  of  the  title 
to  this  act  is  "An  act  to  Increase  the  mem- 
bership of  the  Railroad  Commission  of  Geor- 
gia." The  existence  of  a  Commission  Is  rec- 
ognized, and  provision  is  made  for  an  in- 
crease in  its  membership.  The  only  instance 
in  which  the  word  "revise"  appears  in  the 
title  is  In  the  sentence  "to  revise,  enlarge, 
and  more  clearly  define  the  powers,  duties 
and  rights  of  said  commissioners.**  A  law 
of  revision  Is  one  of  substitution.  It  re- 
peals existing  laws  relating  to  the  subject 
within  its  purview.  Section  10  of  the  act 
of  1907  provides  "that  the  procedure  for  the 
enforcement  of  penalties  for  a  violation  of 
the  orders,  rules  or  regulations  of  the  Rail- 
road Commission  provided  In  sections  2195, 
2196,  of  the  Code  of  Georgia  of  1895  are 
hereby  repealed,**  but  nothing  is  expressly 
stated  in  the  act  alxfnt  a  repeal  of  other  sec- 
tions of  the  Code  in  regard  to  the  Commis- 
sion. Section  11  of  this  act  provides  that 
sections  3  and  4  of  the  act  approved  August 
23,  1905,  conferring  upon  the  Commission 
specified  powers  are  repealed,  but  nothing 
is  expressly  stated  about  repealing  other 
sections  of  that  act,  or  of  any  section  of  the 
other  acts  in  regard  to  the  Commission.  Sec- 
tion 12  of  the  act  of  1907  provides  that  cer- 
tain corporations  and  others  therein  named 
shall  comply  "with  every  order  made  by  the 
Commission  under  this  act  or  under  authori- 
ty of  acts  heretofore  passed.**  This  section 
also  provides  for  a  forfeiture  of  $5,000  by 
corporations  and  others  there  named  violat- 
ing "any  provision  of  this  act,  or  the  acts 
heretofore  passed.**  It  Is  also  declared  in 
this  section  that  "every  violation  of  the  pro- 
vlBions  of  this  act  or  any  preceding  act  or  of 


any  such  order,  direction  or  requirement  of 
the  Railroad  Commission  shall  be  a  sepa- 
rate and  distinct  offense.*'  These  and  oth- 
er provisions  of  the  act  of  1907  show  that 
there  was  no  intention  to  repeal  all  existing 
laws  In  regard  to  the  Commission,  but  show 
an  Intention  to  preserve  such  as  are  not  in 
conflict  with  the  new  act  Why  did  the 
Legislature  repeal  specific  provisions  in  the 
old  law  In  regard  to  the  Commission,  if  it 
was  intended  to  revise  and  wipe  out  all  pro- 
visions of  such  law? 

The  law  existing  at  the  time  of  the  pas- 
sage of  the  acts  of  1906  and  1907  (section 
2202,  Civ.  Code),  making  It  the  duty  of  the 
Commission  to  investigate  through  freight 
rates  from  points  out  of  Georgia  to  points  in 
Georgia  and  from  points  in  Georgia  to  points 
out  of  Georgia,  and  the  law  in  section  2206 
in  regard  to  the  Commission  fixing  maximum 
rates  and  charges  for  storage  of  freight,  as 
well  as  other  provisions  of  law  relating  to 
the  Railroad  Commission  existing  at  the  time 
of  the  passage  of  the  acts  of  1906  and  1907, 
relate  to  matters  not  dealt  with  in  the  latter 
act  which  fact  indicates  that  It  was  not  the 
intent  of  the  Legislature  in  such  acts  to 
deal  exhaustively  with  the  law  In  regard  to 
the  Commission  and  revise  and  supplant  all 
other  laws  relating  thereto.  Neither  the  act 
of  1906  nor  that  of  1907  provided  for  any 
oath  to  be  taken  by  the  commissioners, 
while  that  portion  of  the  act  of  1879  em- 
bodied in  Civ.  Code,  f  2185,  provides  that 
"said  commissioners  shall  take  an  oath  of  of- 
fice to  be  framed  by  the  Governor."  It  was  not 
the  intention  of  the  Legislature  in  the  enact- 
ment of  the  Laws  of  1906  and  1907  to  dis- 
pense with  the  oath  above  referred  to  or 
destroy  the  right  of  suspension  and  removal 
provided  for  in  the  act  of  1879.  The  act  of 
1907  created  "the  office  of  attorney  for  the 
Railroad  Commission,"  and  provided  that  the 
Governor  appoint  "said  attorney,  whose  term 
of  office  shall  be  four  years."  This  act  also 
provided  that  "said  attorney  may  be  remov- 
ed by  the  Governor  at  any  time.**  The  act 
of  1907  provides  "that  all  laws  and  parts 
of  laws  in  confiict  with  this  act  or  any  pro- 
vision thereof  be  and  the  same  are  hereby 
repealed."  The  act  of  1906  has  in  it  a  simi- 
lar provision.  In  the  case  of  Johnson  v. 
Southern  Mutual,  etc.,  Ass'n,  97  Ga.  622, 
on  pages  624,  625,  25  S.  E.  358,  on  pages  359, 
360,  said:  "It  has  been  held  that  while  as 
a  genera]  rule  a  statute  which  revises  the 
subject-matter  of  a  former  one  works  a  repeal 
without  expresa  words  to  that  dDFect,  yet  where 
the  later  act  contains  a  provision  •  •  • 
to  the  effect  that  all  laws  and  parts  of  laws 
In  confiict  with  the  act  are  thereby  repealed, 
there  is  an  implication  that  parts  of  the  for- 
mer acts  not  expressed  in  the  new  act  are 
not  repealed.  Sutherland,  Statutory  Con- 
struction, I  155,  and  cases  cited;  Lewis  v. 
Stout,  22  Wis.  234.  Whether  this  is  so  or 
not,  we  think  it  is  clear  that  there  can  be 
no  repeal  by  implication  of  a  provision  the 
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subject-matter  of  which  Is  not  dealt  with  at 
all  In  the  later  act,  and  which  is  not  in  any 
way  Inconsistent  with  or  repugnant  to  that 
act"  There  Is  nothing  whatever  In  the  acts 
of  1906  or  1907  dealhig  with  the  right  of  sus- 
pension and  remoyal,  and  this  right  is  not 
Inconsistent  with  any  provision  In  either 
act  The  act  giving  this  right  has  stood  on 
the  statute  books  for  more  than  30  years, 
and  it  Is  not  contended  that  In  the  many 
amendments  to  the  original  act  the  Legisla- 
ture has  made  any  effort  to  divest  Itself  of 
such  power  till  the  acts  of  1906  and  1907. 
The  Legislature,  In  the  act  of  1907  in  cre- 
ating the  office  of  attorney  for  the  Commis- 
sion, placed  him  In  a  position  similar  to  that 
of  the  commissioners  In  giving  the  Governor 
the  right  to  remove  him  at  any  time. 

2.  It  was  urged  that  the  ^moval  was  Il- 
legal, for  the  following  reasons:  That  the 
charges  preferred  against  McLendon  by  the 
Governor  in  his  report  were  purely  of  a  po- 
litical nature,  and  did  not  charge  him  with 
conduct  amounting  to  misfeasance  of  mal- 
feasance in  office,  or  Incompetency  on  his 
part  to  fill  the  office,  and  the  charges  were 
not  legally  sufficient  to  give  the  Legislature 
jurisdiction  to  remove  him  under  the  act  of 
1879;  that  the  acts  charged  against  him  by 
the  Governor  In  his  report  did  not  have  in 
them  the  legal  quality  of  wrong,  and  did  not 
afford  the  Legislature  jurisdiction  over  him 
other  than  by  articles  of  Impeachment ;  that 
the  Legrislature  had  no  jurisdiction  to  remove 
him  under  the  act  of  1879,  unless  It  In  terms 
found  him  guilty  of  the  charges  preferred 
against  him  by  the  Governor  In  his  report; 
and  that  the  resolutions  purporting  to  re- 
move him  were  not  based  on  the  message 
of  the  Governor,  nor  any  finding  of  fact  by 
the  Legislature  on  the  truth  of  the  charges 
set  out  in  the  message.  All  of  the  provi- 
sions In  the  act  of  1879  relating  to  suspen- 
sion and  removal,  are  as  follows:  "Any  com- 
missioner may  be  suspended  from  office  by 
order  of  the  Governor,  who  shall  report  the 
fact  of  such  suspension,  and  the  reason 
therefor,  to  the  next  General  Assembly ;  and 
If  a  majority  of  each  branch  of  the  General 
Assembly  declare  that  said  commissioner 
shall  be  removed  from  office,  his  term  of 
office  shall  expire.  In  case  any  commission- 
er becomes  disqualified  In  any  way,  he  shall 
at  once  remove  the  disqualification  or  resign, 
and,  on  failure  so  to  do,  he  must  be  suspend- 
ed from  office  by  the  Governor,  and  dealt 
with  as  hereinafter  provided.  In  any  case  of 
suspension  the  Governor  may  fill  the  vacan- 
cy until  the  suspended  commissioner  Is  re- 
stored or  removed."  The  act  expressly  pro- 
vides that,  If  a  commissioner  becomes  dis- 
qualified to  hold  the  office,  the  Governor 
"must*'  suspend  him.  In  case  of  disqualifica- 
tion, the  statute  is  mandatory  that  the  Gov- 
ernor suspend,  and  in  such  Instance  he  has 
no  discretion.  The  provision  In  the  act  that 
the  Governor  must  suspend  when  a  commis- 
sioner becomes  disqualified  Indicates  that  In 


making  the  other  provision,  providing  gen- 
erally that  the  Governor  "may*'  suspend, 
there  was  an  Intention  that  for  "any"  reason 
other  than  disqualification  the  exercise  of  the 
right  to  suspend  was  in  the  unlimited  discre- 
tion of  the  Governor.  No  restrictions  what- 
ever are  placed  on  the  power  of  the  Governor 
to  suspend.  He  has  the  right  to  suspend  for 
any  reason  satisfactory  to  himself.  The  law 
does  not  say  he  may  suspend  for  '^specified 
causes."  He  is  restricted  to  no  particular 
cause  or  reason.  There  is  nothing  whatever 
in  the  act  saying,  or  flrom  which  it  can  be 
Implied,  that  the  Governor  shall  only  sus- 
pend for  a  particular  reason  or  cause.  And 
It  would  not  be  proper  for  the  court  to  read 
into  the  act  that  the  Governor  can  only  sus- 
pend for  reasons  or  causes  which  the  court 
thinks  would  afford  proper  grounds  for  sus- 
pension. Under  the  act,  when  a  commis- 
sioner becomes  disqualified,  the  Governor 
"must"  suspend;  and  except  when  a  com- 
missioner becomes  disqualified,  the  Governor 
"may"  suspend  for  any  reason  satisfactory 
to  him.  The  act  provides  that  the  Governor 
shall  report  to  the  General  Assembly  the 
reasons  for  the  suspension.  But  this  is  to 
be  done  "after"  the  suspension  is  made  and 
becomes  an  existing  fact  The  suspension 
might  be  made,  and  there  might  be  no  re- 
port to  the  General  Assemply  for  some  time 
thereafter.  No  time  is  specified  within  which 
the  report  shall  be  made  to  the  next  General 
Assembly.  And  it  might  be  delayed  until  the 
General  Assembly  would  not  have  time  to 
act  before  final  adjournment  The  suspension 
would  be  effective  whether  or  not  any.  report 
by  the  Governor  was  ever  made.  To  sus- 
pend, the  act  simply  requires  "an  order  of 
the  Governor."  When  that  order  Is  passed, 
the  suspension  exists. 

In  the  case  of  State  v.  Williams,  6  S.  D. 
119,  124,  125,  60  N.  W.  410,  412,  the  court 
in  construing  an  act  providing  that  "the 
mayor  shall  have  power  to  remove  any  of- 
ficer appointed  by  him,  whenever  he  shall 
be  of  the  opinion  that  the  interests  of  the 
city  demand  such  removal,  but  he  shall  re- 
port the  reasons  for  such  removal  to  the 
council  at  its  next  regular  meeting,"  said: 
"The  power  thus  conferred  is  absolute,  and 
without  any  other  limitation  or  qualifica- 
tion than  that  he  shall  be  of  the  opinion  that 
the  interests  of  the  city  require  such  re- 
moval. The  last  clause  of  the  section  is  not 
in  the  nature  of  a  proviso  or  condition  pre- 
cedent to  such  removal,  but  a  requirement 
that  the  mayor  shall  make  the  report  there- 
in specified,  evidently  for  the  purpose  of  ap- 
prising the  city  council  and  the  citizens  gen- 
erally of  the  reasons  for  such  removal,  and 
a  failure  to  make  this  report  does  not  affect 
the  action  of  the  mayor  In  making  the  re- 
moval. This  is  evident  from  the  fact  that 
the  mayor  is  not  required  to  report  the  rea- 
sons for  his  proposed  removal,  but  'the  rea- 
sons for  such  removal.'  This  language  pre- 
supposes that  the  officer  had  been  actually 
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rumoyed.  Again,  the  mayor  1b  required  to 
report  to  the  city  council  *at  its  next  regu- 
lar meeting.'  This  language  also  presup- 
poses that  the  act  of  removal  has  been  ac- 
complished. Similar  language  is  used  in 
section  7  of  the  same  article  [Laws  1800, 
art.  3,  c.  37].  That  section  provides  that  *the 
mayor  may  release  any  person  imprisoned, 
•  ♦  *  and  shall  report  such  release,  with 
the  cause  thereof,  to  the  city  council  at  its 
first  session  thereafter.'  It  will  not  be  claim* 
ed,  we  apprehend,  that  when  the  mayor  is- 
sues his  orders  releasing  a  person  impris- 
oned, the  city  jailor  could  detain  such  per- 
son in  custody  until  he  ascertained  that  the 
mayor  has  reported  the  cause  of  such  re- 
lease to  the  city  council,  or  that  in  case  a 
person  is  released  upon  the  mayor's  order, 
and  the  mayor  falls  to  make  the  specified 
report,  the  person  could  upon  that  account 
be  rearrested  and  again  placed  in  custody. 
The  prisoner  Is  lawfully  released,  whether 
the  mayor  reports  to  the  city  council  or  not. 
A  somewhat  similar  provision  Is  found  In 
section  5,  art  4,  of  our  state  Constitution. 
That  section  provides  that  the  Governor 
may,  In  certain  cases,  grant  pardons  to  a 
certain  class  of  convicts ;  but  he  is  required 
*to  communicate  to  the  Legislature  at  each 
regular  session'  the  names,  etc.,  'with  his 
reasons  for  granting  the  same.'  When  the 
Governor  grants  a  pardon,  we  think  no  one 
claims  that  the  pardon  would  not  take  effect 
until  the  Governor  had  reported  his  reasons 
for  granting  the  same  to  the  Legislature,  or 
that  the  warden  of  the  state  prison  could  de- 
tain the  convict  until  he  ascertained  that  the 
reasons  for  the  pardon  had  been  communicat- 
ed to  the  Legislature  by  the  Governor.  The 
requirement  that  the  Governor  or  mayor  re- 
port their  reasons  for  their  actions  is  design- 
ed to  act  as  a  check  upon  the  improvident  or 
improper  exercise  of  the  power  by  the  ofllcer 
exercising  it,  but  Is  no  limitation  upon  or 
qualification  of  the  power,  so  far  as  It  af- 
fects the  act  done.  The  removal,  the  release, 
or  the  pardon  is  unaffected  by  the  failure  of 
the  officer  to  comply  with  the  requirements 
of  the  law  by  reporting  his  reasons  for  the 
act  done."  See,  also.  State  v.  Grant,  14  Wyo. 
41,  81  Pac.  795,  1  L.  R.  A.  (N.  S.)  588^  116 
Am.  St  Rep.  982;  Trimble  v.  People,  19  Colo. 
187,  197,  24  Pac.  981,  41  Am.  St  Rep.  236. 

The  act  of  1879  has  In  it  a  provision  which 
is  the  last  sentence  In  Civ.  Code,  ,§  2185^ 
namely:  "In  any  case  of  suspension  the  Gov- 
ernor may  fill  the  vacancy  until  the  sus- 
pended commissioner  Is  restored  or  remov- 
ed." Nothing  is  said  in  this  clause  about 
any  report  of  the  Governor.  The  suspension 
\b  complete  when  there  has  been  issued  *'the 
order  of  the  Governor,"  whether  or  not  any 
report  is  ever  made.  If  the  Governor  sus- 
pend a  commissioner  and  make  no  report  of 
the  "fact  of  suspension"  still  the  General 
Assembly  may  restore  or  permanently  remove 
the  commissioner.  The  right  of  the  General 
Assembly  to  restore  or  remove  a  commisslon- 
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er  is  not  dependent  upon  the  Governor  mak- 
ing a  report,  but  is  dependent  only  on  the 
fact  of  his  suspension.  The  duty  of  reporting 
the  reasons  for  the  suspension,  when  one  is 
made  by  the  Governor,  Is  directory  only,  and 
the  report  of  the  reasons  for  suspension  is  to 
be  made  simply  for  information  to  the  Gen- 
eral Assembly  and  the  public.  It  is  the 
right  of  the  Governor  to  suspend  for  any  rea- 
son satisfactory  to  him,  and  not  for  any  par> 
ticular  reason.  He  can  suspend  without  no- 
tice or  hearing. 

The  right  of  removal  by  the  General  As- 
sembly is  no  less  plenary  than  the  right  of 
suspension  by  the  Governor.  As  above  stat- 
ed, the  General  Assembly  may  restore  or 
remove  the  suspended  commissioner  whether 
the  Governor  report  his  reasons  for  suspen- 
sion or  not  The  fact  that  the  General  As- 
sembly may  remove  or  restore  the  suspended 
commissioner,  whether  or  not  any  report  is 
made  of  the  reasons  for  suspension  by  the 
Governor,  shows  that  the  General  Assembly 
in  removing  the  suspended  commissioner 
need  not  consider  any  reasons  the  Governor 
may  have  had  for  the  suspension  by  him,  but 
are  to  be  governed  by  any  reasons  satisfac- 
tory to  them.  If  the  Governor  reports  his 
reasons,  the  General  Assembly,  In  determin- 
ing whether  it  will  restore  or  remove  the 
suspended  commissioner,  may  remove  him 
for  the  reasons  contained  in  the  report,  or 
for  other  reasons  satisfactory  to  a  majority 
of  the  House  and  Senate.  There  Is  nothing 
whatever  in  the  act  saying,  or  from  which  it 
may  be  Inferred,  that  the  General  Assembly 
cannot  remove  unless  the  reasons  given  by 
the  Governor  for  suspension  are  satisfactory 
to  the  General  Assembly,  or  are  reasons  in- 
volving a  quality  of  wrong,  or  grounds  of 
impeachment,  or  unless  the  statements  in  the 
report  are  true,  or  without  giving  notice  or 
according  a  hearing.  The  only  limitation 
on  the  power  of  removal  simply  by  declar- 
ing one  is  that  the  Governor  must  previously 
suspend.  This  being  the  only  limitation  pre- 
scribed by  the  act,  there  are  no  other  limi- 
tations. See  State  v.  Grant,  14  Wyo.  41,  81 
Pac.  795»  799,  1  L.  R.  A.  (N.  S.)  588,  116  Am. 
St  Rep.  982.  In  29  Oyc.  1408,  1409,  it  is 
stated:  "The  executive  power  of  removal  is 
either  an  arbitrary  or  a  conditional  one.  Id 
case  the  power  is  an  arbitrary  one — and  It  is 
arbitrary  when  incident  to  the  power  of  ap- 
pointment— ^no  tormallties  such  as  the  pre- 
sentment of  charges  or  the  granting  of  a 
hearing  to  the  person  removed  are  necessary 
to  Its  lawful  exercise.  •  •  •  A  condi- 
tional or  limited  power  of  removal,  as  for 
cause,  may,  however,  be  exercised  only  after 
charges  have  been  made  against  and  a  hear- 
ing accorded  the  person  to  be  removed."  In 
the  case  of  Trimble  v.  People,  19  Colo.  187, 
197,  34  Pac.  981,  985  (41  Am.  St  Rep.  236), 
it  was  said:  "Whatever  may  be  the  rule  as 
to  those  officers,  the  removal  of  whom  for 
certain  specified  causes  is  provided  by  other 
statutes  or  by  the  Constitution,  the  (Jover* 
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nor,  UBder  the  statute  before  ns,  Is  not  re- 
quired, as  a  prerequisite  to  removal,  to  In- 
stitute an  investigation  in  the  nature  of  a 
Judicial  or  quasi  judicial  inquiry.  The  in- 
vestiture of  the  power  of  removal  here  giv- 
en is  restricted  in  but  two  particulars:  It 
must  not  be  exercised  for  political  reasons; 
and  the  cause  of  removal  must  be  stated  in 
writing.  In  considering  removals  under  this 
act  we  must  assume  that  the  lawmaking 
body  was  of  the  opinion  that  the  require- 
ment that  the  cause  of  removal  should  be 
stated  in  writing  was  the  only  check  necessa- 
ry to  prevent  an  arbitrary  and  oppressive 
abuse  of  the  power."  The  existence  of  the 
power  of  removal  by  the  General  Assembly 
in  the  act  of  1879  is  restricted  to  but.  one 
instance,  to  wit,  there  must  first  be  a  sus- 
pension by  the  GovemoPp  If  the  commis- 
sioner is  disqualified,  the  Governor  "must" 
suspend.  He  **may"  suspend  when  there  ex- 
ists any  other  reason  which  he  "alone"  deems 
a  proper  one  for  suspension. 

In  the  case  of  State  v.  Grant,  14  Wyo.  41, 
59,  81  Pac.  795,  799  U  L.  R-  A.  [N.  S.]  588, 
116  Am.  St  Rep.  962),  the  court  says:  '*But 
the  Legislature,  having  declared  that  remov- 
als may  be  made,  proceeds  to  prescribe  the 
method  of  the  conditions  under  which  such 
removals  may  be  made.  Having  conferred 
the  power  upon  the  Governor  in  language 
which  is  plenary,  it  adds:  'Provided,  rea- 
son for  such  removal  shall  be  filed  in  the* 
office  of  the  Secretary  of  State  in  writing, 
subject  to  inspection  by  any  person  interest- 
ed'— ith^eby  declaring  the  express  condi- 
tions and  limitations  under  whi<!h  the  Gover- 
nor may  act  Having  entered  upon  the  realm 
of  limitation,  the  enumeration  of  one  condi- 
tion precludes  the  Idea  that  there  should  be 
others  not  expressed.  ^Expresslo  unius  est 
exclusio  alterius.'  To  our  minds  the  language 
of  the  proviso  is  inconsistent  with  the  idea 
of  a  hearing.  The  sole  restraint  upon  the  ac^ 
tion  of  the  Gtovemor  is  the  filing  of  his  rea- 
sons for  the  removal,  and  the  consequent 
check  of  public  opinion."  The  court  in  the 
case  of  Trimble  v.  People,  19  Colo.,  on  page 
197,  34  Pac,  on  page  985  (41  Am.  St  Rep. 
236),  continues:  "If  removals  were  only  au- 
thorized for  certain  specified  reasons,  a  ques- 
tion of  procedure  might  have  been  presented 
more  dlfidcult  of  solution.  In  this  instance 
the  cause  stated  does  not  import  any  wrong- 
doing to  the  ofBicer;  and  while  it  may  not  be 
such  as  would  have  weight  with  a  court,  it 
was  deemed  sufficient  by  the  Governor,  and 
his  judgment  is  final  and  decisive.  The  office 
of  police  commissioner  is  created  by  the  stat- 
ute; it  was  accepted  by  the  relator  under  the 
conditions  imposed  by  the  act,  among  which 
was  that  the  incumbent  should  hold  it  sub- 
ject to  removal  by  the  Governor  for  cause. 
Under  the  statute  the  cause  that  may  'be  suf- 
ficient to  warrant  removal  is  to  be  determine 
ed  by  the  Governor;  and,  no  mode  of  inquiry 
being  prescribed,  he  is  at  liberty  to  adopt 
such  naode  as  to  him  shall  seem  proper,  with- 


out interference  on  the  part  of  the  courts.** 
In  the  case  of  Eckloff  v.  District  of  Ck)lum- 
bia,  135  U.  S.  240,  10  Sup.  Ot  752,  84  U  Bid. 
120,  the  court  had  under  consideration  an  act 
giving  to  the  commissioners  of  the  district 
power,  in  regard  to  the  police  force,  "to  abol- 
ish any  office,  to  consolidate  two  or  more  of- 
fices, reduce  the  number  of  employes,  remove 
from  office  and  make  appointments  to  any 
office  under  them  authorized  by  law,"  and  on 
page  244  of  1^  U.  S.,  page  753  of  10  Sup. 
Ct  (34  L.  Ed.  120),  the  court  said:  "The 
power  to  remove  is  a  power  without  limita- 
tions. The  power  is  granted  in  general  terms, 
as  well  as  the  authority  to  adopt  such  provi- 
sions^ as  may  be  necessary  to  carry  it  Into  ex- 
ecution. Full  authority  is  given  to  the  €k>m- 
misslon;  and,  in  the  absence  of  rules  and  reg- 
ulations directing  a  different  procedure,  its 
act  of  summary  dismissal  cannot  be  challeng- 
ed." In  the  case  of  Commonwealth  v.  Harrl- 
man,  134  Mass.  314,  the  court  ruled:  "Under 
Oonst  Mass.  c.  3,  art  1,  providing  that  *all 
judicial  officers,  duly  appointed,  commission- 
ed, and  sworn,  shall  hold  their  offices  during 
good  behavi<Mr,  •  •  •  provided,  neverthe- 
less, the  Governor,  with  consent  of  the  coun- 
cil, may  remove  them  upon  the  address  of 
both  houses  of  the  Legislature,*  a  judicial  of- 
ficer may  be  removed  by  address,  for  miscon- 
duct, and  maladministration  in  office,  al- 
though (he  is  liable  to  trial  therefor,  by  im- 
peachment by  a  1,  §  2,  art  8,  of  the  Consti- 
tution. An  address  to  the  Ck>vernor  by  both 
houses  of  the  Legislature,  under  Const  Mass. 
c.  3,  art  1,  requesting  the  removal  of  a  ju- 
dicial officer,  need  not  assign  any  reason 
th^efor."  On  page  329  of  134  Mass.  the 
court  said:  "The  Constitution  authorizes  the 
removal  without  any  reason  being  assigned 
for  it;  and  therefore  it  is  wholly  immaterial 
what  evidence  or  causes  induced  the  Legis- 
lature to  vote  the  address,  or  led  the  Crover- 
nor  and  council  to  act  upon  it"  In  the  case 
of  Asbell  V.  Mayor,  etc.,  of  Brunswick,  80 
Ga.  503,  5  S.  E.  500,  the  third  headnote  is  as 
fallows:  "Under  the  act  of  the  Legislature  in- 
corporating the  city  of  Brunswick  [Acts  1872, 
p.  151],  the  mayor  and  aldermen  could  re- 
move a  police  officer  executively,  If  they 
thought  proper  to  do  so,  without  trying  him 
at  all,  provided  they  had  good  and  sufficient 
cause  therefor.  If  they  had  not,  he  would 
probably  have  a  right  of  action  against  the 
city  for  his  salary."  In  the  corresponding  di- 
vision o{  the  opinion,  on  page  505  of  80  Gft.* 
page  501  of  5  S.  B.,  the  court  says: 

"The  ninth  section  of  this  act  is  as  follows: 
The  said  mayor  and  aldermen  shall  •  «  • 
elect  all  permanent  officers  of  the  dty, 
•  •  •  and  prescribe  their  duties,  •  •  • 
and  may,  at  their  discretion  remove  them  and 
all  others  from  office,  for  breach  or  n^ect 
of  duty,  or  for  bribery  or  incapacity;  and  they 
shall  also  appoint  all  such  other  officers  of  the 
city  as  they  may  deem  necessary  and  proper 
for  the  police  and  good  government  of  tiie 
same,  and  regulate  the  time  and  mannier  of 
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electing  said  officers,  and  prescribe  their  du- 
ties, •  •  •  and  remove  them  for  good 
and  sufficient  cause.'  And  to  do  this,  they 
would  not  be  obliged  to  sit  as  a  court.  They 
must  have  good  and  sufficient  cause;  other- 
wise, the  officer,  removed  without  good  cause 
would  probably  have  a  right  to  bring  an  ac- 
tion against  the  city  for  his  salary."  Also 
see,  In  this  connection.  State  y.  Frazier,  48 
Ga.  137. 

The  office  of  railroad  commissioner  Is  not  a 
constitutional  office.  It  Is  one  created  by  the 
General  Assembly.  The  General  Assembly  In 
creating  this  oEEice  reserved  the  right  to  re- 
move or  restore  any  one  filling  it  and  sus- 
pended by  the  Governor,  simply  by  a  majority 
of  the  House  and  Senate  declaring  that  he 
should  be  removed  or  restored. 

In  order  to  make  the  removal  or  restora- 
tion effective,  it  Is  only  necessary,  under  the 
express  terms  of  the  act,  that  such  majority 
so  declare.  The  only  limitation  on  the  right 
of  the  majority  to  so  declare  Is  that  the  Gov- 
ernor shall  previously  suspend.  It  Is  not  re- 
quired that  they  shall  make  any  kind  of  in- 
vestigation or  Inquiry,  or  shall  have  specified 
reasons  for  such  restoration  or  removal;  but 
in  creating  the  office  the  right  is  reserved  to 
declare  the  officer  restored  or  removed  by  a 
majority  of  the  House  and  Senate;  and  this 
may  be  done  for  any  reason  satisfactory  to 
them. 

If  the  General  Assembly,  without  any  In- 
vestigation, special  findings,  notice,  or  hear- 
ing, were  to  declare  the  suspended  commis- 
sioner restored,  would  it  be  Illegal?  Certainly 
no  investigation,  special  findings,  notice,  or 
hearing  would  be  necessary  before  the  Gen- 
eral Assembly  could  restore  a  suspended  com- 
missioner. If  such  things  are  not  necessary 
to  restore,  they  are  not  necessary  to  remove. 
A  majori^  of  the  members  of  the  House  and 
Senate  can  either  restore  or  remove  a  sus- 
pended commissioner  with  or  without  notice 
to  any  one,  or  any  Investigation  whatever, 
and  without  assigniug  any  reason  therefor. 

(a)  The  right  of  the  General  Assembly  to 
create  the  office  existed  beyond  all  question, 
and  the  provision  that  the  person  filling  It 
might  be  suspended  by  the  Governor  and  re- 
moved by  the  General  Assembly  for  such 
causes  only  as  to  them  were  satisfactory,  re- 
spectively, violated  no  provision  of  the  CJon- 
stitution  of  this  state,  or  of  the  United 
States;  and  such  provision  Is  valid  whether 
the  commissioners  were  elected  by  the  people 
or  appointed  by  the  Governor.  In  another 
division  of  the  opinion,  we  have  shown  that 
the  power  of  suspension  and  removal  is  not 
necessarily  a  judicial  power.  In  23  Am.  & 
Bng.  Enc.  Law,  652,  It  is  said:  "If  not  re- 
stmlned  by  a  constitutional  provision,  the 
Legislature  may  abridge  the  term  of  office  of 
a  railroad  commissioner,  or  specify  an  event 
upon  the  happening  of  which  such'  terms 
shall  end,  or  may  reserve  to  Itself  the  right 
to  remove  the  Incumbent  of  the  office,  or  to 
the   Governor   the   right  to  suspend  him." 


And  Ui  State  ▼.  Wilson,  121  N.  O.  425,  28  S. 
E.  554,  it  was  said:  '*The  office  of  railroad 
commissioner  being  purely  of  legislative  ori- 
gin, and  administrative  duties,  the  action  of 
the  Legislature  in  reserving  the  right  of  re- 
moval was  not  beyond  its  constitutional 
power."  See,  also,  29  Cyc.  1406 ;  23  Am.  & 
Eng.  Enc.  Law,  432;  12  Am.  &  Bng.  Ann. 
Cases,  996;  Mechem  on  Public  Officers,  |f 
444,  447,  448,  454,  465;  Throop  on  Public 
Officers,  §§  343,  346,  402,  892. 

(b)  This  court  is  powerless. to  review  the 
action  of  the  Governor  in  suspending,  or 
that  of  the  General  Assembly  in  removing 
McLendon.  They  had  unlimited  discretion, 
and  the  action  of  the  former  in  suspending^ 
and  of  the  latter  in  removing,  are  binding. 
There  is  no  provision  In  the  act  for  any 
court  to  review  their  action,  and  we  have  no 
right  to  interfere  therewith.  When  the  Gen- 
eral Assembly,  by  a  majority  of  each  branch, 
declared  that  McLendon  was  removed  from 
office,  their  action  was  final,  and  no  court 
has  any  right  to  inquire  into  the  question 
as  to  what  were  their  reasons  for  making 
the  removal,  or  whether  or  not  the  reasons 
on  which  the  removal  wsb  based  were  suffi- 
cient reasons.  In  the  case  of  Akerman  v. 
Board  of  School  Commissioners,  118  Ga.  334, 
it  was  said,  on  page  337,  45  S.  E.  312,  on 
page  813:  "It  is  true,  as  stated  in  Spelling 
on  Injunctions  and  Other  Extraordinary 
Remedies  (volume  2  [2d  Ed.]  §  1577),  that 
*if  the  power  of  removal  [from  office]  rests 
In  the  discretion  of  any  other  officer  or  body 
of  officers,  the  exercise  of  such  discretion 
will  not  be  controlled'  by  the  courts,  'since 
the  officers  charged  with  the  duty  of  deter- 
mining the  sufficiency  of  the  causes  of  re- 
moval and  the  fitness  of  the  party  removed 
to  continue  in  office  are  presumed  best  quali- 
fied to  pass  upon  these  questions,'  unless  by 
statute  their  power  be  limited  to  removal 
*for  due  cause.' "  In  29  Cyc.  1405,  it  is  de- 
clared: "Power  to  suspend  may  be  exercised 
without  notice  to  the  person  suspended,  and 
the  suspension,  when  made  In  the  exercise 
of  a  legal  power  to  suspend,  is  Irreviewable 
by  the  courts."  See,  in  this  connection, 
State  V.  Dahl,  140  Wis.  301,  122  N.  W.  748; 
Throop  on  Public  Officers,  §  361. 

3.  It  is  also  contended  that  the  act  of 
1879,  providing  for  the  suspension  and  re- 
moval of  a  railroad  commissioner  is  void  be- 
cause it  violates  article  1,  §  4,  par.  1,  of  the 
state  Constitution,  which  states  that  "no 
special  law  shall  be  enacted  in  any  case  for 
which  provision  has  been  made  by  an  exist- 
ing general  law,"  In  that  there  was  in  force 
at  the  time  of  the  enactment  of  the  act  of 
1879  a  general  law  (Pol.  Code,  §  229),  provid- 
ing for  the  removal  of  all  public  officers,  de 
daring:  "All  offices  in  this  state  are  vacat- 
ed: •••  By  decision  of  a  competent 
tribunal  declaring  the  office  vacant"  There 
is  no  merit  in  this  contention.  The  act  of 
1879  was  in  no  sense  a  special  law.    A  stat- 
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Qte  relating  to  persons  or  things  as  a  class 
Is  a  general  law.  In  Crovatt  y.  Mason,  101 
Oa.  246,  28  S.  E.  891,  it  was  ruled :  "An  act 
of  the  General  Assembly,  which  renders 
councllmen  and  aldermen  of  the  cities  and 
towns  of  this  state  incompetent  to  hold  any 
other  municipal  office  during  the  time  for 
which  they  were  chosen,  is  not  unconstitu- 
tional because  by  its  terms  such  act  is  made 
applicable  only  to  cities  and  towns  of  two 
thousand  inhabitants  or  more ;  but  the  same 
is  a  general  act,  and  as  such  is  applicable 
to  all  towns  and  cities  within  the  state  fall- 
ing within  the  designated  class  at  the  time 
of  its  passage,  or  which  may  do  so  thereaft- 
er." See  Sasser  y.  Martin,  101  Ga.  447,  454, 
29  S.  B.  278 ;  State  y.  Parsons,  40  N.  J.  Law, 
123.  In  Wheeler  y.  Philadelphia,  77  Pa.  338, 
It  was  ruled:  '*A  statute  relating  to  persons 
or  things  as  a  class  Is  a  general  law;  one 
relating  to  particular  persons  or  things  of  a 
class  is  special.'*  The  same  doctrine  is  an- 
dotmced  in  Sutherland  on  Stat.  Cons.  (2d 
Ed.)  §§  195,  196.  The  act  of  1879  provides 
for  the  suspension  and  removal  of  all  rail- 
road commissioners  in  the  state,  and  is  in 
no  sense  a  special  law.  To  hold  legislation 
of  this  kind  void  as  a  special  law  would  es- 
tablish A  principle  which,  when  applied  to 
all  acts  of  the  Legislature,  would  paralyze 
the  legislative  branch  of  the  government. 
Much  of  our  l^islation  relates  only  to  a  par- 
ticular claBS  of  persons  or  objects;  but  this 
does  not  make  it  susceptible  of  being  class- 
ed as  special  legislation. 

4.  One  of  the  grounds  of  attack  on  that 
provision  in  the  act  of  1879  giving  the  right 
of  suspension  and  removal  of  a  railroad  com- 
missioner is  that  it  violates  article  1,  §  1, 
par.  2,  of  the  state  Constitution,  providing, 
"protection  to  person  and  property  is  the 
paramount  duty  of  government  and  shall  be 
impartial  and  complete,"  and  violates  article 
14,  i  1,  of  the  amendments  to  the  Constitu- 
tion of  the  United  States,  providing  that  no 
state  shall  ''deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws," 
in  that  it  undertakes  to  authorize  the  remov- 
al of  a  railroad  commissioner  from  his  of- 
fice, and  deprive  him  of  the  salary  thereof 
without  notice  or  opportunity  to  be  heard, 
whereas  all  other  public  officers  are  protected 
in  the  title  and  right  to  their  office  and  their 
right  to  the  salary  thereof,  and  cannot  be 
removed  until  after  trial  and  Judgment  by  a 
competent  tribunal,  by  virtue  of  a  general 
law  (Pol.  Code,  §  229),  declaring  that  "all  of- 
fices In  this  state  are  vacated :  ♦  ♦  ♦  By 
decision  of  a  competent  tribunal  declaring 
the  office  vacant." 

In  the  case  of  State  v.  Wilson,  121  N.  C. 
425,  28  S.  E.  554,  it  was  ruled:  "By  Laws 
1891,  c.  320,  {  1,  providing  that  the  Governor 
shall,  without  Judicial  proceeding,  suspend 
any  railroad  commissioner  who  becomes  in- 
terested in  a  railroad,  does  not  deny  to  such 
commissioner  the  'equal  protection  of  the 
law,'  in  violation  of  Const  U.  S.  Amend-  art 


14,  S  1.**  On  page  461  of  121  N.  C,  page  559 
of  28  S.  E.,  the  court  said :  "As  to  the  equal 
protection  of  the  laws  guaranteed  by  the 
Constitution  of  the  United  States,  it  is  well 
settled  that  special  legislation  is  not  objec- 
tionable where  it  is  made  to  apply  equally 
and  without  unjust  discrimination  to  all  who 
may  be  affected  by  it  The  fourteenth  amend- 
ment does  not  prohibit  legislation  limited  as 
to  objects  or  territory,  but  merely  that  all 
persons  subjected  to  .it  shall  be  treated  alike 
under  like  circumstances  and  conditions. 
Hayes  v.  Missouri,  120  U.  S.  68,  7  Sup.  Ct 
350  [30  L.  Ed.  578] ;  Railroad  Co.  v.  Mackey, 
127  U.  S.  205,  8  Sup.  Ct.  1161  [32  L.  Ed.  107] ; 
Lowe  V.  Kansas,  163  U.  S.  81,  88,  16  Sup.  Ot 
1031  [41  L.  Ed.  78]."  This  case  was  taken 
to  the  Supreme  Court  of  the  United  States, 
and  is  reported  in  Wilson  v.  North  Carolina, 
169  U.  S.  586,  595,  18  Sup.  Ct  435,  439  (42 
L.  Ed.  865),  and  that  court  said  that  "there  is 
no  fair  color  for  claiming  that  his  rights  un« 
der  the  federal  Constitution  have  been  vio- 
lated, either  by  depriving  him  of  his  property 
without  due  process  of  law  or  by  denying  him 
the  equal  protection  of  the  laws."  The  act 
creating  the  office  provided  terms  upon  which 
it  could  be  held.  In  this  act  the  right  of  re- 
moval was  preserved  to  the  Legislature,  and 
one  accepting  the  office  did  so  subject  to  this 
reserved  power  in  the  body  creating  the  of- 
fice, and  cannot  be  heard  to  say  that  he  is 
denied  the  equal  protection  of  the  laws  be- 
cause he  is  not  accorded  the  same  privileges 
as  to  proceedings  where  his  removal  is  at- 
tempted as  are  those  holding  offices  of  a  dif- 
ferent class  in  the  state.  The  law  operates 
equally  upon  all  the  commissioners  accepting 
office  under  the  act  The  law  is  in  no  sense 
discriminatory  in  character.  The  act  creates 
new  offices  of  a  certain  class,  upon  such 
terms  that  any  one  accepting  one  of  them 
does  so  with  the  power  in  the  Legislature  to 
remove  him,  and  is  uniform  in  effect  through- 
out the  state  and  upon  all  persons  of  a  given 
class,  none  of  whom  have  any  right  of  com- 
plaint that  it  denies  them  the  equal  protect 
tion  of  the  laws. 

5.  It  is  further  contended  that  the  pro- 
vision of  the  act  of  1879,  that  the  Governor 
may  suspend  and  the  General  Assembly  may 
remove  a  commissioner,  violates  article  5,  § 
1,  par.  17,  of  the  state  Constitution  (CXv. 
Code,  §  5820),  providing  that,  "Every  vote, 
resolution,  or  order,  to  which  the  concurrence 
of  both  houses  may  be  necessary,  except  on  a 
question  of  election  or  adjournment,  shall  be 
presented  to  the  Governor,  and  before  it 
shall  take  efifect  be  approved  by  him,  or  be- 
ing disapproved,  shall  be  repassed  by  two- 
thirds  of  each  house,"  because  the  provision 
of  the  act  undertakes  to  make  effective  a 
vote,  resolution,  or  order  of  a  majority  of 
the  House  and  Senate  without  presentation 
to  the  Governor,  and  without  his  signature 
and  approval.  It  Is  further  urged  that  the 
resolution  of  the  Assembly  removing  McLen- 
don  was  illegal  because  not  approved  by  the 
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Governor.  The  provisions  of  the  Constitu- 
tion above  quoted  have  no  application  to  the 
action  of  the  General  Assembly  In  removing  a 
commissioner  under  the  act  of  1879.  The 
act  provides :  "If  a  majority  of  each  branch 
of  the  General  Assembly  declare  that  said 
commissioner  shall  be  removed  from  office, 
his  term  of  office  shall  ejcplre."  No  concur- 
rent action,  or  Joint  resolution  of  the  House 
and  Senate  was  necessary.  The  House  and 
Senate  each  compiled  with  the  requirement 
of  the  act  of  1879  when  they  separately  acted 
declaring  that  McLendon  be  removed  from 
office.  It  was  not  necessary  that  the  same 
resolution  should  be  passed  by  each.  In 
fact,  separate  resolutions  were  passed  by  the 
House  and  the  Senate,  though  both  had  In 
them  language  meaning  to  declare  that  Mc- 
Lendon be  removed  from  office.  If  part  of 
the  above-quoted  clause  of  the  Constitution 
is  applicable,  all  of  It  is,  and  if  a  resolution 
passed  by  both  branches  of  the  Assembly  was 
necessary,  and  If  It  was  necessary  for  it  to 
become  effective  that  it  he  approved  by  the 
Governor,  then,  If  the  Governor  disapproved 
it.  In  order  for  it  to  become  effective  either 
In  restoring  or  removing  a  suspended  com- 
missioner. It  would  be  necessary  for  it  to  be 
passed  by  a  two-thirds  vote  of  the  House 
and  Senate.  The  act  of  1879  was  complied 
with  when  a  majority  of  the  House  declared- 
In  any  certain  way  that  McLendon  was  re- 
moved, and  a  majority  of  the  Senate  did  like- 
wise, though  there  was  no  Joint  resolution,  or 
one  containing  the  same  language  passed. 

6.  The  contention  Is  made  that  the  provi- 
sion in  the  act  of  1879,  giving  the  General 
Assembly  the  power  of  removal  by  a  majori- 
ty vote  of  the  House  and  Senate  is  contrary 
to  the  clauses  in  the  state  Constitution  pro- 
viding that  '^the  House  of  Representatives 
shall  have  the  sole  power  to  Impeach  all 
persons  who  shall  have  been  or  may  be  In 
office"  (Const,  art  3,  .9  6,  par.  3),  and  "the 
Senate  shall  have  the  sole  power  to  try  im- 
peachments" (Const,  art.  3,  §  5,  par.  3).  It 
Is  contended  that  the  only  method  by  which 
the  General  Assembly  could  remove  McLen- 
don from  the  office  of  railroad  commissioner 
to  which  he  was  elected  by  the  people  was 
by  impeachment  proceedings  under  the 
above-quoted  clauses  of  the  Constitution. 
There  Is  nothing  In  these  clauses  to  show 
that  an  officer  can  be  removed  only  by  im- 
peachment proceedings.  They  provide  that 
the  House  shall  have  sole  power  to  impeach, 
and  the  Senate  the  sole  power  to  try  im- 
I)eachments.  The  only  purpose  of  these 
clauses  is  to  designate  the  bodies  who  shall 
have  the  power  referred  to  In  regard  to  Im- 
I)eachment  proceedings,  and  to  provide  that 
these  powers  shall  rest  nowhere  except  in 
the  House  and  Senate.  The  power  of  re- 
moval of  railroad  commissioners  is  given  the 
General  Assembly  simply  by  a  majority  vote 
thereof,  and  such  removal  does  not  disquali- 
fy the  person  removed  from  holding  any  of- 
fice in  this  state,  whereas  under  the  Consti- 


tution (Civ.  Code,  f  5739),  the  Senate,  when 
trying  impeachments,  must  be  presided  over 
by  a  Justice  of  the  Supreme  Court,  and  a 
vote  of  two-thirds  of  the  members  of  the 
Senate  present  is  necessary  to  a  conviction 
of  the  person  tried;  and  under  the  Consti- 
tution (Civ.  Code,  §  6760),  such  conviction  of 
a  person  In  Impeachment  proceedings  dis- 
qualifies such  person  from  thereafter  hold- 
ing any  office  of  honor,  trust,  or  profit  in 
this  state.  The  removal  of  a  railroad  com- 
missioner under  the  act  of  1879  is  In  no 
sense  an  impeachment  of  such  officer.  See, 
In  this  connection,  Atty.  General  v.  Jochim, 
99  Mich.  368,  58  N.  W.  611,  23  L.  R.  A.  699, 
41  Am.  St  Rep.  606,  23  Am.  &  Eng.  Enc. 
Law,  434;  Throop  on  Public  Officers,  §  400. 
This  office  was  created  by  the  Legislature, 
and  not  by  the  Constitution,  and  the  act 
creating  It  provided  that  it  be  filled  by  ap- 
pointment by  the  Governor.  The  fact  that 
the  Legislature  afterward  provided  that 
these  officers  be  elected  by  the  people  does 
not  affect  the  principle  upon  which  the  above 
ruling  Is  made.  The  office  was  created  by 
the  Legislature,  with  the  right  of  removal 
in  that  body,  and  under  the  law  the  commls 
sioners  were  elected  by  the  people,  and  the 
commissioners  accepted  the  office  subject  to 
the  terms  of  the  act  creating  it.  If  such 
terms  were  for  any  reason  undesirable,  they 
could  be  changed  by  the  people  through  their 
representatives  in  the  General  AssemUy, 
but  until  chai[iged,  the  terms  of  the  act  cre- 
ating the  office  were  binding. 

7.  It  Is  contended  that  the  act  of  1879  is 
contrary  to  article  14,  §  1,  of  the  amend- 
ments to  the.  Constitution  of  the  United 
States,  providing  that  no  state  shall  "de- 
prive any  person  of  property  without  due 
process  of  law,"  In  that  the  act  undertakes 
to  deprive  a  public  officer,  holding  office  for 
a  definite  term,  of  the  office  and  the  salary 
thereof,  without  making  any  provision  "for 
notice  to  said  officer,  or  for  a  hearing  or 
trial  on  charges  regularly  preferred  against 
him  as  a  condition  precedent  to  hfs  removal 
from  said  office";  and  that  the  act,  for  the 
same  reasons,  is  contrary  to  article  1,  $  1, 
par.  3,  of  the  state  Constitution  (Civ.  Code, 
§  57(X)),  declaring  that  no  person  shall  be 
deprived  of  property  except  by  due  process 
of  law.  We  cannot  subscribe  to  the  doctrine 
that  a  public  office  is  property.  The  Incum- 
bent of  a  public  office  has  no  property  right, 
or  vested  Interest,  or  contract  right,  in  the 
office.  In  the  case  of  Coleman  v.  Glenn,  103 
Ga.  458,  30  S.  E.  297,  68  Am.  St  Rep.  108, 
the  headnotes  are  as  follows:  "(1)  A  stat- 
ute declaring  that  a  county  officer,  elected 
for  a  fixed  term,  'shall  be  removable*  from 
his  office  'by  the  Judge  of  the  superior  court 
of  the  county,  on  the  address  of  two-thirds 
of  the  grand  Jury,  for  Inefficiency,  incapaci- 
ty, general  neglect  of  duty,  or  malfeasance 
or  corruption  In  office,'  but  which  makes  no 
provision  for  any  notice  to  such  officer,  or 
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for  a  hearing  of  the  charge  or  charges  against 
him,  with  opportunity  to  make  his  defense, 
is  unconstitutional ;  and  an  order  of  remov- 
al based  upon  such  a  statute  is  a  mere  nulli- 
ty. (2)  The  writ  of  Injunction  does  not,  how- 
ever, in  such  a  case,  lie  to  restrain  the  prop- 
er state  official  from  issuing  a  commission  to 
another  person  illegally  appointed  to  such 
office  upon  the  theory  that  a  vacancy  exist- 
ed therein.  (3)  The  equitable  petition  filed 
in  the  present  case  prayed  for  no  relief 
which  the  court  had  authority  to  grant." 
Justice  Little  specially  concurred  In  the 
judgment  of  affirmance  of  the  decision  of 
the  court  below  refusing  the  injunction,  but 
his  reasons  for  specially  concurring  do  not 
appear.  The  statement  of  facts  preceding 
the  opinion  does  not  show  that  the  act  de- 
clared unconstitutional  was  attacked  be- 
cause of  being  inconsistent  with  any  provi- 
sion of  the  Constitution.  Upon  an  examina- 
tion of  the  original  record,  we  do  not  find 
that  the  Constitution,  or  any  provision  there- 
of, is  referred  to  therein.  The  petition 
states,  among  other  things,  that  petitioners 
constituted  the  board  of  education  of  Tatt- 
nall county;  the  grand  jury,  in  Its  present- 
ments, recommended  that  petitioners  be  re- 
moved from  office  for  "general  neglect  of  du- 
ty in  not  looking  after  the  school  Interest  In 
our  county  as  dose  and  attentive  as  they 
should  have  done" ;  the  presiding  judge  pass- 
ed an  order  removing  petitioners  and  ap- 
pointing others  in  their  places  "the  grand 
jury  did  not  intimate  to  either  of  the  pe- 
titioners their  recommendations;  they  were 
ignorant  of  the  acts  of  the  grand  jury,  and 
had  no  opportunity  to  defend  themselves  be- 
fore that  body  against  the  grave  charges 
made,  and  of  which  they  were  not  guilty; 
that  they  have  been,  without  a  due  process 
of  law,  deprived  of  their  office,  their  reputa- 
tion injured,  and  they  published  to  the  world 
by  said  grand  jury  as  being  unfit  to  dis^ 
charge  their  official  duties.  •  •  •  That 
if  they  had  known  of  the  anticipated  ac- 
tions of  said  grand  jury,  they  would  cheer- 
fully and  willingly  gone  before  said  grand 
jury  and  vindicated  their  acts  as  members 
of  the  board  of  educaticm.  That  said  grand 
jury  acted  without  law  or  legal  authority  in 
recommending  that  your  petitioners  be  remov- 
ed from  office,  as  said  grand  jury  failed  to 
give  your  petitioners  an  opportunity  to  vin- 
dicate and  defend  their  official  acts,  and 
your  honor  have  removed  them  instanter 
from  office  without  giving  them  a  hearing." 
The  petition  prayed  for  an  injunction  against 
the  state  school  commissioner  issuing  com- 
missions to  the  newly  appointed  members  of 
the  board,  that  the  latter  show  cause  why 
the  recommendation  of  the  grand  jury  should 
not  be  declared  inoperative,  and  the  order 
of  the  presiding  judge  should  not  be  vacated, 
and  that  petitioners  be  allowed  to  show 
cause  why  they  should  not  be  deprived  of 
their  office.    It  was  further  prayed  that  the 


recommendation  of  the  grand  jury  be  annul- 
led and  the  order  be  abrogated.  In  the  first 
headnote  of  the  decision  it  was  stated  that 
the  act  in  question  was  unconstitutional,  but 
in  the  petition  it  \b  nowhere  charged  gener- 
ally that  the  act  was  unconstitutional*  or 
that  it  violated  any  particular  clause  of  the 
Constitution.  It  has  been  many  times  held 
by  this  court,  that,  In  order  to  make  for  de- 
cision a  question  regarding  the  unconstitu- 
tionality of  an  act,  some  particular  clause 
of  the  Constitution  must  be  pointed  out  with 
which  the  act  is  inconsistent. 

The  court,  in  the  case  above  referred  to, 
held  that  the  writ  of  injunction  would  not 
lie  to  restrain  the  state  school  commission- 
ei;  from  issuing  the  commission,  and  that  the 
petition  prayed  for  no  relief  which  the  court 
had  authority  to  grant  Moreover,  the  act 
which  that  decision  undertook  to  declare  un- 
constitutional (found  in  Political  Code,  § 
1356)  provides:  "Any  member  of  a  county 
board  of  education  shall  be  removed  by  the 
judge  of  the  superior  court  of  the  county,  on 
the  address  of  two-thirds  of  the  grand  jury, 
for  inefficiency,  incapacity,  general  neglect 
of  duty,  or  malfeasance  or  corruption  in  of- 
fice." It  will  be  seen  that  that  act  provides 
for  removal  only  for  causes  specified  in  the 
act  In  the  opinion,  on  page  461  of  103  6a., 
on  pages  297,  298,  of  30  S.  E  (6S  Am.  St  Rep. 
108),  the  court  said:  "It  may  therefore  be 
considered  as  settled  beyond  all  doubt  or 
peradventure  that  a  puUic  (^cer  who  has 
under  the  law  a  fixed  term  of  office,  and  who 
is  removable  only  for  definite  and  specified 
causes,  cannot  be  removed  without  notice  and 
a  hearing  on  the  charge  or  charges  preferred 
against  him,  with  an  opportunity  to  make 
defense."  In  the  case  we  are  considering,  the 
act  does  not  provide  for  the  suspension  or 
removal  of  a  railroad  commissioner  "for  defi- 
nite and  specified  causes";  and  the  ruling  in 
the  Coleman  Case  above  quoted  is  not  author- 
ity for  the  position  that  where  a  railroad 
commissioner  is  suspended  or  removed  there 
must  be  "notice  and  a  hearing  on  tlie  charge 
or  charges  preferred  against  him,  with  an  op- 
portunity to  make  defense."  The  question  as 
to  whether  or  not  "a  public  officer  who  has 
under  the  law  a  fixed  term  of  office,  and  who 
is  removable  only  for  definite  and  specified 
causes,  cannot  be  removed  without  notice 
and  a  hearing  on  the  charge  or  charges  pre* 
ferred  against  him,  with  an  opportunity  to 
make  defense,"  need  not  be  considered.  Con- 
ceding, without  deciding,  that  this  is  true, 
we  cannot  subscribe  to  the  doctrine  that  it 
would  be  true  because  the  holder  of  the  of- 
fice has  a  property  interest  therein.  Such  an 
act  could  not  be  contrary  to  the  provisions  of 
the  Constitution  declaring  that  no  one  shall 
be  deprived  of  property  without  due  process 
of  law,  imless  the  holder  of  such  office  has  a 
property  interest  therein. 

In  the  case  of  State  v.  Dews,  R.  M.  Charit 
397,  400,  401,  it  is  said:  'That  a  public 
office  is  the  property  of  him  to  whom  the 
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ezecntlon  of  Its  duties  Is  entrusted,  Is 'repug- 
nant to  the  Institutions  of  our  country,  and  Is 
at  Issue  witb  that  unlyersal  understanding 
of  the  community,  which  Is  the  result  of 
those  Institutions.  Public  officers  are.  In 
this  country,  but  the  agents  of  the  body  pol- 
itic, constituted  to  discharge  serrlces  for  the 
benefit  of  the  people,  under  laws  which  the 
people  have  prescribed."  In  the  case  of  City 
Council  of  Augusta  v.  Sweeney,  44  Ga.  463,  9 
Am.  Rep.  172,  It  was  ruled:  **Where  a  public 
office  is  created  by  the  authorities  of  a  mu- 
nicipal corporation,  held,  that  an  incumbent 
of  the  office  does  not  haye  such  an  Interest 
in  the  salary  as  that  the  corporation  cannot, 
at  its  discretion,  abolish  the  offifce,  and  by  so 
doing  deprive  him  of  his  right  to  tender  his 
serrlces  and  demand  his  salary  for  the  full 
time  for  which  he  was  elected,"  and  on  pitge 
466  of  44  6a.  (9  Am.  Rep.  172)  it  was  said: 
'*If  the  office  be  created  by  legislatiye  en- 
actment; the  Legislature  may  abolish  it;  and 
if  it  be  created  by  municipal  authority,  that 
same  authority  may  abolish  it"  In  the  case 
of  WessolowBki  y.  Gilbert,  51  Ga.  224,  227,  it 
was  said:  *'If  the  office  be  the  creation  of 
the  Legislature,  it  may  be  abolished  by  legis^ 
latlon."  In  the  case  of  Dallls  v.  Griffin,  117 
Ga.  406,  43  a  B.  756,  it  was  ruled:  "No  man 
has  a  yested  right  to  an  6ffice  created  by  the 
Legislature.  That  body  may  'legislate  him 
out'  of  such  office  at  its  will,"  and  on  page 
410  of  117  Ga.,  page  758  of  43  8.  E.,  it  was 
said:  "It  is  well-settled  law  that  no  man 
has  a  yested  right  to  an  office  created  by  the 
Leg^lslature.  That  1)ody  may  abolish  or  mod- 
ify an  office  which  it  has  established,  may 
shorten  or  lengthen  the  term  prescribed  for 
the  officer  who  is  to  hold  it,  or  may  decrease 
or  increase  the  salary  attached  thereto.  So 
firmly  fixed  is  this  principle  that  extended 
discussion  of  it  is  unnecessary."  Also,  In 
this  connection,  see  Lyon  v.  Norris,  15  Ga. 
480,  482;  Collins  y.  Russell,  107  Ga.  426,  33 
S.  B.  444;  Waters  v.  McDowell,  126  Ga.  807, 
809,  56  S.  B.  95;  Drake  y.  Beck,  129  Ga.  466, 
469,  59  S.  B.  306.  The  Legislature  cannot 
abolish  a  constitutional  office.  Morris  y. 
Gloyer,  121  Ga.  751,  49  S.  B.  786.  It  is  the 
right  of  the  Legislature  beyond  question  to 
abolish  an  office  it  creates,  and  this  it  can  do 
without  notice  to  the  one  who  may  be  hold- 
ing it  If  the  Legislature  could  not  remoye 
one  from  an  office  without  giylng  him  a  hear- 
ing because  he  has  a  property  interest  In  the 
office,  how  could  it  abolish  the  office  itself 
without  giylng  him  a  hearing?  If  the  incum- 
bent of  an  office  has  such  a  property  right 
therein  that  he  could  not  be  remoyed  there- 
from without  a  hearing,  the  same  reason 
would  preyent  a  destruction  of  the  office 
itself  without  giylng  him  a  hearing.  When 
the  office  is  abolished,  his  right  to  hold  it  has 
been  as  completely  taken  away  from  him  as 
when  he  has  been  remoyed  from  the  office, 
and  the  office  left  standing.  The  first  provi- 
sion in  the  Constitution  of  this  state  de- 
clares: "Public  officers  are  the  trustees  and 


servants  of  the  people  and  at  all  times  amen- 
able to  them." 

In  29  Cyc.  1367,  It  is  said:  "The  only 
jurisdiction  in  the  United  States  which  ever 
regarded  an  office  as  having  the  characteris- 
tics of  a  property  right  is  North  Carolina, 
which,  however,  at  the  present  time  takes  the 
view  of  the  official  relation  adopted  by  the 
other  states."  In  Mechem  on  Public  Officers, 
§  464,  it  18  said :  "Neither,  except  in  North 
Carolina,  can  a  public  office  be  regarded  as 
the  property  of  the  incumbent."  Since  this 
work  of  Mr.  Mechem  was  published,  the  Su- 
preme Court  of  North  Carolina  has  repu- 
diated the  doctrine  that  an  incumbent  can 
claim  that  he  has  a  property  right  in  a  pub- 
lic office,  in  the  case  of  Mial  y.  EUlington,  184 
N.  a  131,  162,  46  S.  B.  961,  971  (65  L.  R.  A. 
697),  where  the  court  said:  "To  conclude  the 
matter,  the  doctrine  of  Hoke  v.  Henderson 
[15  N.  C.  1,  26  Am.  Dec.  677]  is  based  upon 
the  proposition  that  public  office  Is  private 
property,  with  all  the  results  that  logically 
flow  therefrom.  In  so  far  as  that  case  holds 
this  proposition  to  be  law,  we  expressly  over- 
rule it,  and  declare  that  no  officer  can  have  a 
property  in  the  sovereignty  of  the  state ;  that, 
in  respect  to  offices  cfreated  and  provided  for 
by  the  Constitution,  the  people  in  convention 
assembled  alone  can  alter,  change  their  ten- 
ure, duties  or  emoluments,  or  abolish  them; 
that,  in  respect  to  legislative  offices,  it  is 
entirely  within  the  power  of  the  Legislature 
to  deal  with  them  as  public  policy  may  sug- 
gest and  public  interest  may  demand."  In 
Throop  on  Public  Officers,  S  345,  this  text  is 
employed:  "As  we  have  shown  in  a  previous 
chapter,  in  this  country  an  office  is  not  re- 
garded as  property,  nor  has  the  officer  any 
yested  rights  therein  which  are  within  the 
protection  of  the  United  States  Constitution, 
or  the  general  provision  of  a  state  Constitu- 
tion forbidding  legislative  interference  with 
property  or  vested  rights.  It  follows  that 
the  power  of  the  Legislature  in  this  respect 
is  practically  unlimited,  except  where  it  Is 
limited  by  the  provisions  of  the  Constitution 
having  express  or  implied  reference  to  this 
particular  subject"  In  23  Am.  &  Bng.  Bnc. 
Law,  328,  329,  it  is  said :  "It  is  well  settied 
in  the  United  States  that  an  office  is  not  the 
property  of  the  officeholder,  but  is  a  public 
trust  or  agency;  that  it  is  not  held  by  con- 
tract or  grant ;  that  the  officer  has  no  vested 
right  therein;  and  that,  subject  to  constitu- 
tional restrictions,  the  office  may  be  vacated 
or  abolished,  the  duties  thereof  changed  and 
the  term  and  compensation  increased  or  di- 
minished. The  fact  that  a  Constitution  may 
forbid  the  Legislature  to  abolish  a  public 
office  or  diminish  the  salary  thereof  during 
the  term  of  the  incumbent,  does  not  change 
the  character  of  the  office,  nor  make  it  prop- 
erty." On  page  405  of  the  same  volume  of 
this  work,  it  is  said :  "It  is  within  the  pow- 
er of  the  Leg^islature,  in  the  absence  of  con- 
stitutional restriction,  to  shorten  the  term  of 
a  public  office,  even  though  the  term  of  the 
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person  in  office  is  thereby  shortened*  or  to 
abolish  the  office  during  the  term  of  an  in- 
cumbent, or  to  declare  the  same  vacant  The 
exercise  of  such  power  by  the  Legislature 
does  not  violate  the  constitutional  inhibitions 
against  passing  any  law  impairing  the  obli- 
gation of  a  contract  or  depriving  any  per- 
son of  property  without  due  process  of  law, 
for  a  public  office  is  not  the  property  of  the 
incumbent,  nor  does  the  incumbent  hold  by 
grant  or  contract"  And  again,  on  pages 
420,  421,  appears  the  following :  **In  the  ab- 
sence of  any  fundamental  restriction,  the 
Legislature  may  abolish  any  office  of  its  own 
creation  without  regard  to  the  term,  and 
even  though  the  Constitution  provides  that 
such  officers  shall  hold  their  offices  for  the 
term  for  which  they  were  elected."  In  the 
case  of  Taylor  v.  Beckham,  178  U.  S.  548, 
677,  20  Sup.  Ot  890,  900  (44  L.  Ed.  1187),  the 
Supreme  Court  of  the  United  States  said: 
**The  decisions  are  numerous  to  the  effect 
that  public  offices  are  mere  agencies  or 
trusts,  and  not  property  as  such.  Nor  are 
the  salary  and  emoluments  property,  secured 
by  contract,  but  compensation  for  services 
actually  rendered.  Nor  does  the  fact  that  a 
Constitution  may  forbid  the  legislature  from 
abolishing  a  public  office  or  diminishing  the 
salary  thereof  during  the  term  of  the  incum- 
bent change  its  character  or  make  it  proper- 
ty. True,  the  restrictions  limit  the  power  of 
the  Legislature  to  deal  with  the  office,  but 
even  such  restrictions  may  be  removed  by 
constitutional  amendment  In  short,  gener- 
ally speaking,  the  nature  of  the  relation  of 
a  public  officer  to  the  public  is  inconsistent 
with  either  a  property  or  a  contract  right" 
The  language  of  the  Constitution  of  the 
United  States  and  that  of  this  state  in  re- 
gard to  the  matter  under  consideration  is 
substantially  the  same.  In  the  former  it  is, 
"Nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process 
of  law ;"  and  in  the  latter,  **No  person  shall 
be  deprived  of  life,  liberty,  or  property,  ex- 
cept by  due  process  of  law."  If  an  office  is 
not  property  under  one,  it  is  not  under  the 
other.  There  are  numerous  decisions  of  the 
courts  of  last  resort  in  the  different  states 
holding  that  a  public  office  is  not  the  prop- 
erty of  the  incumbent  They  may  be  found 
in  the  notes  to  the  text  hereinbefore  and  here- 
inafter cited.  Since  the  Supreme  Court  of 
North  Carolina  has  repudiated  the  doctrine 
that  a  public  office  is  the  property  of  the 
incumbent,  we  know  of  no  decision  of  the 
Supreme  Court  of  any  state  holding  that  it 
is.  In  this  connection,  see  Mechem  on  Pub- 
lic Officers,  §  463 ;  Throop  on  Public  Officers, 
§§  18,  19;  Cooley  on  Const  Lim.  (7th  Ed.) 
pp.  387,  888 ;  29  Cyc,  1416 ;  32  Cyc.  653.  It 
was  contended  that  while  it  might  be  that 
as  against  the  power  of  the  state,  an  office 
was  not  property,  and  the  occupant  could 
not  assert  a  property  right  therein,  yet,  as 
between  two  rival  claimants  to  the  office,  it 
was  property,  or  in  the  nature  of  property. 


If  it  be  conceded  that,  office  being  a  public 
trust  or  agency,  the  person  clothed  by  the 
state  with  the  right  to  exercise  the  functions 
of  an  office  can  question  the  right  of  any 
other  person  to  oust  him  therefrom  illegally, 
yet  in  this  proceeding  it  appears  that  McLen- 
don  had  been  removed  from  the  office  and 
Gray  had  been  appointed  to  flU  the  vacancy. 
Therefore  Gray  was  clothed  with  whatever 
right  to  exercise  the  duties  of  the  office  the 
state  had  the  power  to  confer  upon  him. 
Hence,  it  was  not  a  question  as  to  two  rival 
claimants  of  a  piece  of  private  property,  but 
it  became  a  question  as  to  whether  the  Legis- 
lature could  remove  McLendon,  and  the  Gov- 
ernor fill  the  vacancy  thus  occasioned.  In 
other  words,  it  resolved  Itself  into  the  very- 
question  we  have  been  discussing— di«l  the 
Legislature,  under  the  provisions  of  the  net 
of  1879,  have  the  power  to  remove  a  com- 
missioner? We  have  held  that  the  Legisla- 
ture had  such  power.  The  removal  was 
made,  and  a  vacancy  thus  created  before 
Gray  was  appointed.  He  was  appointed  by 
the  Governor,  in  accordance  with  the  terms 
of  the  act,  to  fill  the  vacancy  thus  occasion- 
ed; and  the  Governor  had  the  authority  of 
law  to  do  so. 

8.  Complaint  is  made  that  the  provision  in 
the  act  of  1879  giving  to  the  Governor  the 
power  of  suspension  and  to  the  Legislature 
the  power  of  removal  is  void  because  viola- 
tive of  article  1,  i  3,  par.  2,  of  the  state  Con- 
stitution (Civ.  Code,  §  5730),  providing  that, 
''No  bill  of  attainder  «  •  •  shall  be  pass- 
ed." In  Cooley's  Const  Lim.  (7th  Ed.)  p. 
368,  it  is  said:  "Attainder,  tn  a  strict  sense^ 
means  an  extinction  of  civil  and  political 
rights  and  capacities;  and  at  the  common  law 
it  followed,  as  of  course,  on  conviction  and 
sentence  to  death  for  treason;  and,  in  greater 
or  less  degree,  on  conviction  and  sentence  for 
the  different  classes  of  felony.  A  bill  of  at- 
tainder was  a  legislative  conviction  for  al- 
leged crime,  with  Judgment  of  death."  And 
on  pages  369,  370,  the  following  text  is  em- 
ployed: "Those  legislative  convictions  which 
Imposed  punishments  less  than  that  of  death 
were  called  bills  of  pains  and  penalties,  as 
distinguished  from  bills  of  attainder;  but  the 
constitutional  provisions  we  havef  referred  to 
were  undoubtedly  aimed  at  any  and  every 
species  of  legislative  punishment  for  criminal 
or  supposed  criminal  offenses;  and  the  term 
'bill  of  attainder*  is  used  in  a  generic  sense, 
which  would  include  bills  of  pains  and  penal- 
ties also."  Also,  in  this  connection,  see  1 
Words  and  Phrases.  620-621,  779-780.  Con- 
sidering that  a  bill  of  attainder  includes  a  bill 
of  pains  and  penalties,  it  does  not  cover  the 
action  of  the  Creneral  Assembly  in  removing 
McLendon  from  the  office  of  railroad  commis- 
sioner. The  action  of  the  Legislature  in  re- 
moving him  convicted  him  of  no  crime,  nor 
did  it  inflict  on  him  any  punishment  It 
simply  deprived  him  of  the  right  to  hold  the 
particular  office  of  railroad  commissioner  at 
the  time,  and  did  not  even  deprive  him  of 
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the  light  subsequently  to  hold  the  office  of 
railroad  commissioner  or  any  other  office  in 
this  state. 

9.  The  act  of  1879  provides:  "Any  commis- 
sioner may  he  suspended  from  office  by  or- 
der of  the  Goyemor,  who  shall  report  the  fact 
of  such  suspension,  and  the  reason  therefor, 
to  the  next  General  Assembly;  and  if  a  ma- 
jority of  each  <branch  of  the  General  Assem- 
bly declare  that  said  commissioner  shall  be 
removed  from  office,  his  term  of  office  shall 
expire."  It  is  urged  that,  as  the  €k>vemor 
suspended  McLendon  during  a  session  of  the 
General  Assembly,  this  General  Assembly  had 
no  right  of  removal;  that  the  Assembly  could 
not  remove  unless  the  Governor  suspended; 
and  that  the  Grovemor  had  no  right  to  sus- 
pend while  the  General  Assembly  was  in  ses- 
sion. Under  article  8,  S  1,  par.  1,  of  the 
state  Constitution  (Civ.  Code,  §  5744),  it  is 
declared  that  the  General  Assembly  "shall 
consist  of  a  Senate  and  House  of  Representa- 
tives"; and  under  article  8,  f  4,  par.  1  (Civ. 
Code,  S  5749),  it  Is  provided  that  '*the  mem- 
bers of  the  General  Assembly  shall  be  elected 
for  two  years."  Annual  sessions  of  the  Gen* 
eral  Assembly  are  provided  for.  The  fact 
that  the  Assembly  elected  for  two  years  has 
two  sessions  before  it  ceases  to  exist  does  not 
mean  that  there  are  two  separate  and  distinct 
General  Assemblies.  Regardless  of  how 
many  regular  or  extraordinary  sessions  a 
General  Assembly  may  have  during  the  two 
years  for  which  the  members  are  elected,  it 
is  during  each  session  the  same  General  As- 
sembly during  such  two  years.  There  can  be 
t>ut  one  General  Assembly  during  the  two 
years  for  which  the  members  of  any  General 
Assembly  may  be  elected.  The  act  of  1879 
does  not  provide -that  the  Goventor  cOiall  re- 
port to  the  next  meeting  of  the  (General  As- 
sembly. Hence,  It  follows  that  if  the  Gov- 
ernor suspends  a  commissioner  after  the  Gren- 
eral  Assembly  has  convened,  if  he  is  not  to  re- 
port this  fact  and  his  reasons  to  this  General 
Assembly,  the  report  would  have  to  be  made 
to  the  one  which  would  next  be  elected,  and 
which  would  not  convene  until  after  two 
years  had  expired.  The  act  says  the  Gover- 
nor shall  report  to  the  ''next  General  Assem- 
bly," and  if  he  suspends  after  one  has  conven- 
ed, if  the  interpretation  of  the  act  contend- 
ed for  by  counsel  for  relator  was  correct,  the 
report  could  not  go  to  the  next  session  of  that 
Assembly,  because  every  time  it  convened  It 
would  be  the  same  General  Assembly  which 
was  In  session  when  the  suspension  was 
made,  and  such  next  session  would  not  be  the 
next  General  Assembly.  We  do  not  think  the 
construction  of  the  act  insisted  on  by  coun- 
sel for  relator  a  proper  one.  The  meaning  of 
every  word  Is  to  ^  determined  by  the  con- 
text, and  the  word  "next"  in  the  act  means 
nearest  in  point  of  time  after  the  suspension, 
and  if  a  General  Assembly  was  then  in  ses- 
sion, it  would  mean  that  one.  There  is  noth- 
ing In  tbe  act  saying  that  the  Governor  shall 


not  suspend  while  the  General  Assembly  Is 
in  session. 

In  the  case  of  State  v.  Williams,  6  S.  D. 
119,  60  N.  W.  410,  the  court  had  under  con- 
sideration an  act  providing  that  "the  mayor 
shall  have  power  to  remove  any  officer  ap- 
pointed by  him,  whenever  he  shall  be  of  the 
opinion  that  the  Interests  of  the  city  demand 
such  removal,  but  he  shall  report  the  reasons 
for  such  removal  to  the  council  at  its  next  reg- 
ular meeting,"  and  on  page  125  of  6  S.  D.,  on 
page  412  of  60  N.  W.,  It  was  said:  "The  pow- 
er thus  conferred  Is  absolute,  and  without 
any  other  limitation  or  qualification  than  that 
he  shall  be  of  the  opinion  that  the  interests 
of  the  city  require  such  removal.  The  last 
clause  of  the  section  is  not  in  the  nature  of  a 
proviso  or  condition  precedent  to  such  re- 
moval, but  a  requirement  that  the  mayor 
shall  make  the  report  therein  specified,  evi- 
dently for  the  purpose  of  apprising  the  city 
council  and  the  citizens  generally  of  the  rea- 
sons for  such  removal,  and  a  failure  to  make 
this  report  does  not  affect  the  action  of  the 
mayor  in  making  the  removal.  This  is  evi- 
dent from  the  fact  that  the  mayor  is  not  re- 
quired to  report  the  reasons  tor  his  proposed 
I  removal,  but  *the  reasons  for  such  removal.' 
This  language  presupposes  that  the  officer  has 
been  actually  removed.  Again,  the  mayor 
is  required  to  report  to  the  city  council  'at 
its  next  regular  meeting.'  This  language  also 
presupposes  that  the  act  of  removal  has  been 
accomplished,  and  that  the  next  regular  meet- 
ing is  the  one  occurring  after  such  removal. 
This  construction  of  the  section  is  strength- 
ened by  the  fact  that  the  city  council  is 
charged  with  no  duty  In  reference  to  the  re- 
movaL  It  Is  not  vested  with  any  power  to 
approve  or  disapprove  of  the  action  of  the 
mayor.  No  action  on  the  part  of  the  city 
council  is  required  in  reference  to  the  report, 
and  none  is  contemplated  by  the  section. 
Any  action,  therefore,  of  the  city  council  up- 
on the  report,  confirming  or  rejecting  the 
same,  would  not  in  the  slightest  degree  af- 
fect the  order  of  the  mayor  making  the  re- 
moval." The  act  we  are  construing  did  pro- 
vide that  the  General  Assembly  to  which  the 
report  of  the  Governor  was  to  be  made  should 
restore  or  remove  the  suspended  commission- 
er. In  the  case  of  State  v.  Asbell,  57  Kan. 
398,  404,  46  Pac.  770,  772,  the  court  said: 
"The  two  sections  [sections  57,  157,  Oode.Cr. 
Proc]  seem  to  be  somewhat  inconsistent,  but 
the  express  provision  of  157  must  prevail  over 
a  mere  Inference  drawn  from  57.  The  word 
'next'  means  'nearest,'  and  the  words  'next 
term,'  as  used  in  section  57,  when  construed 
In  connection  with  section  157,  may  be  taken 
to  mean  the  'nearest  term'  at  which  the  cause 
is  triable."  The  act  did  not  mean  that  when 
a  suspension  was  made  by  the  Governor  aft- 
er the  General  Assembly  had  convened,  his 
report  should  be  made  to  the  one  next  elect- 
ed and  the  suspension  held  in  existence  and 
not  acted  on  for  two  years  and  until  another 
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General  Assembly  was  elected.  If  such  were 
the  case,  the  General  Assembly  in  session  at 
the  time  of  suspension  could  not  remove  the 
officer  suspended  unless  It  could  do  so  by  im- 
peachment proceedings.  The  policy  of  this 
law  was  to  give  an  expeditious  way  of  pre- 
venting a  commissioner  from  acting,  by  sus- 
pension of  the  Governor,  without  notice  or 
hearing.  At  the  same  time,  the  General  As- 
sembly had  the  right  of  simple  removal  with- 
out impeaching  the  officer  suspended,  with  the 
att^iding  consequences  of  disqualification  to 
hold  office  following  Impeachment 

10.  It  is  urged  that  the  provision  of  the 
act  of  1879  for  suspension  by  the  Governor 
and  removal  by  the  General  Assembly  is  con- 
trary to  that  provision  of  the  Constitution 
contained  in  section  5720,  Civ.  Code,  that 
"the  legislative,  executive,  and  judicial  pow- 
ers shall  forever  remain  separate  and  dis- 
tinct, and  no  person  discharging  the  duties 
of  one  shall  at  the  same  time  exercise  the 
functions  of  either  of  the  others,  except  as 
herein  provided,"  in  that  it  undertakes  to 
confer  upon  the  Legislature  the  power  to 
remove  by  resolution  a  public  officer  (the  of- 
fice not  being  abolished),  which  i)Ower  is  ju- 
dicial in  its  nature,  and  can,  therefore,  be 
exercised  by  the  Legislature  under  and  by 
virtue  of  its  constitutional  power  of  im- 
peachment alone,  and  not  by  a  mere  vote, 
resolution,  or  declaration.  This  is  especial- 
ly urged  to  be  true  because  under  the  law 
McLendon  was  elected  by  the  people.  The 
second  section  of  the  fourth  article  of  the 
state  Constitution  (Civ.  Code,  f  5707),  pro- 
vides: '*The  power  and  authority  of  regu- 
lating railroad  freights  and  passenger  tar- 
iffs, preventing  unjust  discriminations,  and 
requiring  reasonable  and  just  rates  of  freight 
and  passenger  tariffs,  are  hereby  conferred 
upon  the  General  Assembly,  whose  duty  it 
shall  be  to  pass  laws,  from  time  to  time,  to 
regulate  freight  and  passenger  tariffs,  to  pro- 
hibit unjust  discriminations  on  the  various 
railroads  of  this  state,  and  to  prohibit  said 
roads  from  charging  other  than  just  and 
reasonable  rates,  and  enforce  the  same  by 
adequate  penalties.'*  To  carry  out  this  pro- 
vision of  the  Constitution  the  act  of  1879 
was  passed,  providing  for  a  Railroad  Com- 
mission. The  Railroad  Commission  is  an 
administrative  board  to  carry  out  the  law 
enacted  by  the  Legislature  in  compliance 
virith  this  provision  of  the  Constitution.  In 
State  V.  WUson,  121  N.  C.  425,  28  S.  E.  554, 
it  was  said :  '*The  office  of  railroad  commis- 
sioner being  purely  of  legislative  origin,  and 
administrative  duties,  the  action  of  the  Leg- 
islature in  reserving  the  right  of  removal 
was  not  beyond  its  constitutional  power." 
This  case  was  carried  to  the  United  States 
Supreme  Court  (Wilson  v.  North  Carolina, 
109  U.  S.  586,  594,  18  Sup.  Ot  435,  438,  42 
L.  Ed.  865),  and  that  court,  In  afflrmfng  the 
decision  of  the  state  court,  aaid:  "In  its 
i^ernal  administration  the  state  (so  far  as 


it  concerns  the  federal  government)  has  en- 
tire freedom  of  choice  as  to  the  ci*eation  of 
an  office  for  purely  state  purposes,  and  of 
the  terms  upon  which  it  shall  be  held  by  the 
person  filling  the  office."  In  23  Am.  &  Eng. 
Enc.  of  Law,  p.  652,  it  is  said :  '*If  not  re- 
strained by  a  constitutional  provision,  the 
Legislature  may  abridge  the  term  of  office  of 
a  railroad  commissioner,  or  specify  an  event 
upon  the  happening  of  which  such  term  shall 
end,  or  may  reserve  to  itself  the  right  to  re- 
move the  Incumbent  of  the  office,  or  to  the 
Governor  the  right  to  suspend  him.*'  In  the 
same  volume,  on  page  428,  it  is  said:  ''While 
the  decisions  are  not  in  accord,  as  to  the  na- 
ture of  the  power  of  removal  considered  as 
an  abstract  question,  the  consensus  of  opin- 
ion is  that  it  is  not  judicial  in  the  absaice 
of  fundamental  restrictions,  in  the  sense  that 
its  exercise  may  not  be  vested  in  the  execu- 
tive branch  of  the  government,  or  in  the  mu- 
nicipal boards  and  bodies,  or  even  be  retain- 
ed by  the  Legislature  itself,  without  violat- 
ing the  constitutional  distribution  of  pow- 
ers." 

In  29  Gyc.  406,  it  is  said:  "Ab  the  right 
to  hold  office  is  not  a  vested  right,  the  Legis- 
lature may,  within  the  limits  of  the  Consti- 
tution, provide  methods  by  which  the  in- 
cumbents of  office  may  be  removed  from  of- 
fice before  the  expiration  of  their  terms." 
On  page  1408  of  the  same  volume,  it  is  stat- 
ed: ''Proceedings  to  remove  are  not  com- 
monly regarded  as  judicial  in  character." 
We  quote  further  from  the  same  work: 
"Power  to  suspend  may  be  exercised  with- 
out notice  to  the  person  suspended,  and  the 
suspension,  when  made  in  the  exercise  of  a 
legal  power  to  suspend,  is  irreviewable  by 
the  courts."  29  CJyc.  1405.  "While  the  pow- 
er to  remove  from  office  is  regarded  as  a 
power  possessed  by  the  courts  in  the  ab- 
sence of  its  expressed  or  implied  grant  to 
some  other  authority  in  the  government, 
the  courts  hold  that  this  power  may  be  ex- 
ercised by  the  Legislature,  by  declaring  the 
office  to  be  vacant,  or  may  be  delegated  by 
the  Legislature  to  some  other  authority." 
29  eye.  1371.  "Public  offices  are  created, 
and  their  tenure,  compensation,  manner  of 
choosing  and  removing  the  incumbents  and 
all  regulations,  including  power  to  abolish, 
are  prescribed  either  by  constitutional  pro- 
visions or  by  statutes  enacted  In  pursuance 
of  such  provisions."     8  Cyc.  763(6). 

In  Throop  on  Public  Officers,  i  402,  it  ii 
said:  "In  the  absence  of  any  express  con- 
stitutional restriction  on  the  power  of  the 
Legislature,  it  may  provide  by  statute  for 
the  suspension  of  a  public  officer,  by  some 
other  officer  or  board."  We  quote  also  from 
Mechem  on  Public  Officers:  "But  it  is  a 
common  provision  in  national,  state,  and  mu- 
nicipal governments  that  the  President,  Ck>v- 
emor,  mayor  or  other  officer  shall  have  the 
power  to  remove  for  cause  officers  not  only 
appointive,  but  elective.     Such  a  provlaioD 
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Js  Indispensable  to  the  proper  exercise  of  the 
public  functions,  and  Is  clearly  within  the 
authority  of  the  sovereign  power."  Section 
447.  'The  power  of  removal  bo  conferred, 
like  the  power  to  appoint,  may  be  absolute 
or  conditional.  It  Is  absolute  when  It  is 
vested  In  the  unlimited  discretion  of  the  re- 
moving officer  to  be  exercised  at  such  time 
and  for  such  reasons  as  the  latter  may  deem 
proper  and  sufficient  It  is  conditional  when 
the  time,  the  manner  or  the  reason  is  plac- 
ed beyond  the  mere  discretion  of  the  remov- 
ing officer."  Section  448.  "It  is,  however, 
within  the  power  of  the  Legislature,  where 
it  has  given  the  authority  to  appoint  to  an 
office  created  by  it,  to  authorize  the  removal 
of  the  Incumbent  without  notice  or  hearing, 
as  when  the  executive  is  authorized  to  re- 
move *for  any  cause  deemed  sufficient  to 
himself.'"  Section  454.  "Where,  then,  an 
office  is  created  by  statute,  it  may,  in  the 
absence  of  constitutional  prohibitions,  be  en- 
tirely abolished,  or  its  term  may  be  increas- 
ed or  diminished,  or  the  manner  of  filling  it 
may  be  changed,  or  its  compensation  may 
be  altered,  or  its  duties  may  be  diminished 
or  increased,  at  the  will  of  the  Legislature 
at  any  time,  even  though  done  during  the 
term  for  which  the  then  incumbent  was 
elected  or  appointed.  So  the  Legislature 
may  declare  the  office  vacant,  or  may  trans- 
fer its  duties  to  another  officer,  although 
the  effect  may  be  to  remove  the  officer  in  the 
middle  of  his  term,  or  to  abolish  his  office  by 
leaving  it  devoid  of  duties.**  Section  465. 
In  the  case  of  State  v.  Dahl,  140  Wis. 
301,  122  N.  W.  748,  decided  October  6,  1909, 
the  court  held:  **The  power  of  amotion  from 
office  is  not  a  judicial,  but  an  administrative, 
power,  though  it  be  exercised  in  a  Judicial 
manner."  In  this  connection,  see  Asbell  v. 
Mayor,  etc.,  of  Brunswick,  80  Ga.  503,  505, 
5  S.  E.  500. 

It  is  difficult  to  draw  a  distinct  line  of  de- 
marcation between  the  powers  of  the  legis- 
lative, judicial,  and  executive  departments 
of  the  government  It  is  clear  from  the  au- 
thorities above  cited,  and  the  many  decisions 
cited  in  the  notes  to  the  text  above  quoted, 
that  the  power  of  removal  of  one  holding 
public  office  is  not  necessarily  judicial  in  its 
nature.  This  is  especially  true  when  It  Is 
not  provided  that  the  removal  shall  be  for 
cause.  The  office  of  railroad  conmiissloner 
was  created  by  the  Legislature,  and  the 
creating  power  had  the  right  to  prescribe 
the  terms  upon  which  the  office  might  be 
held.  Any  one  accepting  the  office  did  so 
subject  to  these  terms.  Such  persons  could 
not  take  the  office  except  on  the  terms  Im- 
posed by  the  act  creating  it  He  had  to  ac^ 
eept  both  the  office  and  the  conditions  under 
which  it  could  be  held,  or  had  to  reject  both. 
In  the  case  of  State  v.  Hawkins,  44  Ohio  St 
96»  114, 115,  5  N.  D.  228,  235,  236,  it  was  said: 
**The  manner  of  filling  and  vacating  the  of- 
fice being  unaffected  by  constitutional  provi- 
sions, the  manner  prescribed  by  the  Legisla- 


ture must  prevail  in  either  case.  It  is  a 
strange  sort  of  logic  which  reaches  the  re- 
sult that  the  office  may  be  accepted  In  the 
manner  prescribed  by,  the  Legislature,  and 
the  mode  of  removal  rejected."  See  State 
V.  Johnson,  30  Fla.  433,  11  South.  845,  11  Lw 
R.  A.  410.  The  fact  that  the  Legislature  pro- 
vided for  the  election  of  the  railroad  commis- 
sioners by  the  people  did  not  prevent  the 
Governor  from  having  the  right  of  suspen- 
sion and  the  General  Assembly  the  right  of 
removal.  A  commissioner  elected  by  the  peo- 
ple acquired  no  greater  right  to  the  office 
than  one  appointed  by  the  Governor  under 
the  original  act  providing  tot  the  appoltit- 
ment  of  such  officers  by  the  Ctovemor.  Un- 
der the  present  act  providing  for  their  elec- 
tion by  the  people,  they  are  elected  to  the 
office  for  the  same  fixed  period  of  six  years 
for  which  they  were  formerly  appointed. 
The  power  of  suspension  and  removal,  at  dis- 
cretion, of  an  officer  holding  an  office  of  legis- 
lative origin  is  not  a  judicial  power  because 
the  officer  suspended  or  removed  is  elected 
by  the  people  for  a  fixed  term. 

11.  It  is  contended  that  McLendon's  re- 
moval from  office  "is  illegal,  void  and  of  no 
effect,  in  that  the  same  was  contrary  to  all 
principles  of  justice  and  equity  upon  which 
the  government  of  the  United  States  and  of 
the  state  of  Georgia  are  founded,"  in  that  he 
was  removed  from  office  ''without  any  trial 
or  without  any  finding  that  he  was  in  fact 
guilty  of  the  charges  preferred  by  the  Gov- 
ernor, or  any  of  them."  It  is  urged  that  his 
removal  was  against  the  spirit  of  our  institu- 
tions and  that  of  the  Constitution.  In  8  Cyc. 
778,  it  is  said:  ''The  generally  accepted  rule 
is  that  courts  will  not  declare  a  statute  void 
merely  because  In  their  opinion  it  is  opposed 
to  the  'spirit'  supposed  to  pervade  the  Ck)n- 
stitutlon."  On  page  777  of  the  same  volume, 
it  is  said:  "It  may  be  stated  as  a  general 
principle  that  statutes  will  'not  be  held  un- 
ccmstitutional  merely  because  they  are  un- 
just and  repugnant  to  the  general  principles 
of  justice,  liberty  or  rights,  not  expressed  in 
constitutional  provisiona"  In  Cooley's  Ck)nst 
Ldm.  239,  240,  it  is  said:  "Nor  are  the  courts 
at  liberty  to  declare  an  act  void  because  in 
their  opinion  it  is  opposed  to  a  spirit  sup- 
posed to  pervade  the  Constitution,  but  not 
expressed  in  words.  When  the  fundamental 
law  has  not  limited,  either  in  terms  or  by 
necessary  implication,  the  general  powers 
conferred  upon  the  Legislature,  we  cannot 
declare  a  limitation  under  the  notion  of  hav- 
ing discovered  something  In  the  spirit  of  the 
Constitution  which  is  not  even  mentioned  in 
the  instrument"  On  page  236,  the  same 
author  says:  "The  rule  of  law  upon  this  sub- 
ject appears  to  be  that  except  where  the  Con- 
stitution has  Imposed  limits  upon  the  legis- 
lative irawer,  it  must  be  considered  as  prac- 
tically absolute,  whether  it  operate  according 
to  natural  justice  or  not  in  any  particular 
case.  The  courts  are  not  the  guardians  of  the 
rights  of  the  people  of  the  state  except  as 
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those  rights  are  secnred  by  some  constitu- 
tional proTision  which  comes  within  their  Ju- 
dicial cognizance.  The  protection  against 
unwise  or  oppressive  legislation  within  con- 
stitutional bounds  is  by  an  appeal  to  the 
justice  and  patriotism  of  the  representatives 
of  the  people.  If  this  fail,  the  people  in 
their  sovereign  capacity  can  correct  the  evil ; 
but  courts  cannot  assume  their  rights.  The 
Judiciary  can  only  arrest  the  execution  of  a 
statute  when  It  conflicts  with  the  Constitu- 
tion. It  cannot  run  a  race  of  opinions  upon 
points  of  right,  reason  and  expediency  with 
the  lawmaking  power."  In  6  Am.  &  Eng. 
Enc.  Law,  1087,  it  is  said:  "A  statute  should 
not  be  annulled  on  the  vague  ground  of  its 
conflict  with  the  general  latent  spirit  sup- 
posed to  pervade  or  underlie  the  Constitu- 
tion, but  which  neither  its  terms  nor  its  im- 
plications clearly  disclose."  See,  in  this  con- 
nection, Flint  V.  Foster,  5  Ga.  194  (2),  48  Am. 
Dec.  248 ;  Plumb  ▼.  Christie,  103  Ga.  686,  692, 
30  S.  £X  759,  42  L.  R.  A.  181.  This  court  has 
no  authority  to  declare  void  a  law  on  any  al- 
leged ground  that  It  violates  the  spirit  of  our 
government  and  Institutions,  or  the  principles 
upon  which  they  are  founded.  Courts  cannot 
declare  a  law  void  because  it  violates  the  spir- 
it of  the  Constitution ;  to  be  nugatory,  it  must 
be  repugnant  to  the  Constitution  itself— not 
to  the  general  atmosphere  pervading  it,  but 
its  provisions.  The  Constitution  of  this  state 
(Civ.  Code,  §  5784)  provides:  "The  General 
Assembly  shall  have  power  to  make  all  laws 
and  ordinances  consistent  with  this  Constitu- 
tion, and  not  repugnant  to  the  Constitution 
of  the  United  States,  which  they  shall  deem 
necessary  and  proper  for  the  welfare  of  the 
state."  A  law  is  void,  or  not  void,  as  meas- 
ured by  this  clause  of  the  Constitution. 
When  the  General  Assembly  passes  an  act, 
unless  we  can  point  to  some  clause  of  the 
Constitution  of  this  state  with  which  it  is  not 
consistent,  or  some  clause  of  the  Constitution 
of  the  United  States  to  which  It  is  repug- 
nant, it  is  a  valid  law.  By  no  other  rule  are 
we  to  determine  whether  an  act  has  any  real 
existence.  We  cannot  determine  whether  or 
not  a  law  is  valid  by  our  idea  of  what  may 
be  that  undeflnable  and  intangible  thing 
called  the  spirit  of  the  Constitution.  We  can 
no  more  declare  a  law  void  because  we  think 
it  guilty  of  violating  the  spirit  of  the  Consti- 
tution, than  can  a  citizen  be  convicted  of 
crime  because  he  violates  what  might  be 
thought  to  be  the  spirit  of  the  penal  laws. 

If  an  act  does  not  violate  some  provision  of 
either  the  state  or  federal  Constitution,  it  is 
the  law,  and  it  is  the  duty  of  the  courts  to 
uphold  it.  The  courts  will  not  declare  any 
law  unconstitutional  unless  it  is  clearly  and 
palpably  so. 

Respondent  Gray  filed  a  plea  of  estoppel. 
This  plea  was  stricken  on  a  demurrer  filed 
by  McLendon.  We  have  not  considered  the 
question  as  to  whether  or  not  it  was  proper 


to  sustain  the  demurrer  to  this  plea  and 
strike  it,  for  the  reason  that  the  other  rulings 
we  have  made  make  it  unnecessary  to  do  so. 
The  court  below  committed  error  in  overrul- 
ing the  general  demurrer  of  Gray  to  the  in- 
formation filed  by  McLendon,  and  in  making 
the  rule  absolute,  and  in  issuing  a  writ  of 
ouster  against  the  respondent. 

Judgment  reversed.  All  the  Justices  con- 
cur, except  FISH,  C.  J^  absent  on  account  of 
sickness. 


as4  oa.  ns) 

DU  PRE  et  al.  ▼.  COTTON  et  al. 
(Supreme  C3ourt  of  Georgia.     April  13,  1910.) 

(Syltahua  hy  the  Court  J 

1.  Schools  and  School  Distbicts  (8  103*)  — 
Elections  —  Ballots  —  Sufficibncy  op 
Form. 

Where,  in  an  election  for  the  submission 
of  a  proposition  to  the  voters  of  a  certain  local- 
it  v,  forms  of  ballot  are  prescribed  by  the  legi- 
islative  enactment  providing  for  the  submission, 
a  ballot  cast  therein,  which  is  in  substantial  ac- 
cord with  the  statutory  form,  and  which  clearly 
expresses  the  intention  of  the  voter  in  relation  to 
the  proposition  voted  on,  will  not  be  rejected  or 
disregarded  because  it  is  not  in  the  exact  stat- 
utory words. 

(a)  Where  an  election  is  held  in  a  certain 
school  district  for  the  purpose  of  permitting  the 
electors  to  vote  for  or  against  local  taxation  for 
public  schools  under  the  provisions  of  the  act 
of  1906  (Acts  190(>,  p.  61),  which  declares  that 
those  favoring  local  taxation  shall  vote  "for 
local  taxation  for  public  schools"  and  those  op- 
posed to  local  taxation  shall  vote  "against  local 
taxation  for  public  schools,"  ballots  cast  by 
qualified  voters  having  printed  or  written  there- 
on "against  local  taxation  for  schools"  (omit- 
ting the  word  "public"),  clearly  express  the  in- 
tention of  the  voter  to  vote  "against  local  taxa- 
tion for  public  schools,"  and  should  be  counted 
as  such  in  the  consolidation  of  the  result  of  the 
election. 

(b)  Counting  the  votes  that  were  illegally  dis- 
regarded by  uie  managers  of  the  election,  less 
than  two-thirds  voted  in  favor  of  local  taxation 
for  public  schools,  and  no  tax  was  authorissed 
to  be  levied  by  such  election. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  103.*] 

2.  Schools  and  School  Distbicts  (|  111*)— 
Collection  op  Taxes  —  Injunction  — 
Laches. 

The  complaining  residents  and  taxpayers 
were  not  in  laches  nor  estopped  by  any  conduct 
which  would  have  the  effect  to  prevent  them 
from  enjoining  the  collection  of  an  illegal  tax. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  §  111.*] 

Brror  from  Superior  Court,  Cohb  €k>unty ; 
A.  W.  Fite,  Judge. 

Action  il^  H.  A.  Du  Pre  and  others  against 
J.  F.  Cotton  and  others.  B^rom  an  order  re- 
fusing an  Interlocutory  injunction,  plaintiffs 
bring  error.    Reversed. 

J.  J.  Northcutt  and  Clay  &  Morris,  for 
plaintiffs  in  error.  Oober  &  Griffln,  John  Aa- 
trey,  and  William  Attaway,  for  defendants  in 
error. 


*For  other  cases  tee  same  topic  and  tecUon  NUMBER  in  Dee.  ft  Am.  Digi.  1907  to  date.  St  Reporisr  Indexes 
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EVANS,  P.  J.  On  March,  2,  1909,  an  elec- 
tion was  held  In  Powder  Springs  school  dis- 
trict of  Cobb  county,  under  and  by  virtue  of 
the  proyisions  of  the  fourth  section  of  the 
act  approved  Ausrust  21,  1906  (Acts  1906,  p. 
61),  to  determine  whether  a  local  tax  for  the 
support  of  the  public  sc&ools  of  that  district 
should  be  levied.  The  election  managers 
made  their  return  to  the  ordinary,  who  pass- 
ed the  following  order:  "Georgia,  Cobb  Coun- 
ty. It  appearing  from  the  within  duly  cer- 
tified returns  of  an  election  held  in  the  Pow- 
der Springs  school  district,  held  on  March  2, 
1909,  in  which  the  question  of  local  taxation 
for  public  schools  was  submitted  to  the  vot- 
ers of  said  district,  and  it  appearing  from 
said  returns  that  the  following  was  the  vote 
cast:  'For  local  taxation  for  public  schools 
54,  against  local  taxation  for  public  schools 
20.*  It  further  appearing  that  said  vote  cast 
Is  more  than  two-thirds  majority  of  the  votes 
cast,  it  is  therefore  declared  by  me,  by  vir- 
tue of  the  power  conferred  by  the  statute, 
that  *for  local  taxation  for  public  schools' 
bas  carried  with  all  its  rights  and  privileges." 
On  September  7,  1909,  H.  A.  Du  Pre  and  16 
others,  alleging  themselves  to  be  citizens,  tax- 
payers, and  legally  qualified  voters  of  the 
Powder  Springs  school  district  of  Cobb  coun- 
ty, in  behalf  of  themselves  and  suoh  others 
as  occupy  a  similar  position,  filed  their  peti- 
tion against  the  election  managers,  the  trus- 
tees of  the  board  of  education  of  the  Powder 
Springs  school  district,  the  county  school 
commissioner,  the  ordinary,  the  commission- 
ers of  roads  and  revenues,  and  the  tax  col- 
lector of  Cobb  county,  praying  an  injun-ctlon 
against  the  collection  of  the  local  tax  imposed 
by  the  board  of  trustees  of  Powder  Springs 
school  district  by  virtue  of  the  election  held 
on  March  2,  1909,  and  a  decree  declaring  void 
and  of  no  effect  the  election  held  to  authorize 
the  imposition  of  the  tax.  The  grounds  of 
the  alleged  illegality  of  the  election  were  that 
93  voters  participated  in  the  election,  37  of 
whom  voted  against  local  taxation  for  public 
schools,  and  less  than  two-thirds  of  those 
voting  at  the  election  voted  for  local  taxation 
for  public  schools;  and  that  of  the  37  ballots 
cast  against  local  taxation  for  public  schools 
the  managers  erroneously  refused  to  count  17 
because  of  certain  Irregularities.  The  de- 
fendants were  cited  to  show  cause  why  an 
Interlocutory  injunction  should  not  issue. 
At  the  interlocutory  hearing  it  appeared  from 
the  voters'  list  that  93  persons  voted  in  the 
election,  and  from  the  tally  aheet  that  the 
vote  was  as  follows:  "For  local  taxation  for 
public  schools  54."  "For  local  taxation  for 
schools  1."  "Against  local  taxation  for  pub- 
lic schools  20."  '* Against  local  taxation  for 
schools  10."  "Against  local  taxation  3." 
"Against  taxation  4."  After  considering  this 
and  other  evidence,  the  court  dissolved  the 
restraining  order  theretofore  granted,  and  re- 
fused the  interlocutory  injunction;  and  the 
plaintiff  excepted. 


1.  The  petition  la  projected  on  the  theory 
that  the  plaintiffs  are  citizens  and  taxpayers 
of  the  local  school  district,  and  that  the  de- 
fendants are  attempting  to  collect  a  tax  ille- 
gally levied  upon  their  property;  and  its 
prayer  is  to  enjoin  the  collection  of  the  tax 
and  to  declare  void  the  result  of  the  election 
as  a  cloud  upon  their  title.  Coleman  v.  Board 
of  Education,  131  Ga.  643,  63  S.  B.  41.  The 
specific  illegality  pointed  out  in  the  election 
is  that  the  authority  to  levy  the  local  tax  for 
public  schools,  as  authorized  by  the  act  of 
1906,  depended  upon  the  result  of  an  election 
wherein  two-thirds  of  those  voting  were  fa- 
vorable to  the  proposal  to  levy  a  local  tax 
for  public  schools;  and  that  two-thirds  of 
the  voters  did  not  vote  in  favor  of  the  levy  of 
such  tax..  The  fourth  section  of  the  act  of  1906 
(Acts  1906^  p.  61)  declares  that  "The  election 
[to  authorize  the  tax]  shall  be  held  at  a  time 
and  place  prescribed  by  the  proper  authori- 
ties, and  under  rules  governing  special  elec- 
tions. Those  favoring  local  taxation  for  pub- 
lic schools  shall  vote  'For  local  taxation  for 
public  schools.'  Those  opposed  shall  vote 
'Against  local  taxation  for  public  schools.' 
The  returns  of  said  election  shall  be  made  to 
the  ordinary  of  the  county,  who  shall  declare 
the  result,  and  two-thirds  of  those  voting 
shall  be  necessary  to  carry  the  election  for 
local  taxation  for  public  schools."  There 
was  no  evidence  submitted  to  the  Judge  tend- 
ing to  show  fraud  in  the  conduct  of  the  elec- 
tion, and  the  whole  case  turns  upon  the  ques- 
tion as  to  whether  the  managers  of  the  elec- 
tion were  Justified  in  refusing  to  count  all 
ballots  except  the  54  which  were  cast  "For 
local  taxation  for  public  schools"  and  the  20 
which  were  cast  "Against  local  taxation  for 
public  schools." 

If  the  Legislature  prescribes  a  specific 
form  of  ballot,  and  declares  that  no  ballots 
except  those  in  the  prescribed  form  shall 
be  counted,  such  enactment  would  be  man- 
datory in  character,  and  no  ballot  nullified 
by  the  Legislature  could  be  counted.  Where, 
however,  the  General  Assembly  provides  a 
referendum  vote  as  a  condition  precedent 
to  the  levy  of  a  local  tax,  and  simply  pre- 
scribes a  form  of  ballot  to  be  voted  therein, 
the  ballot  will  not  foe  rejected  because  of  a 
slight  departure  from  the  phraseology  of  the 
form,  if  it  be  dear  from  the  ballot  that  the 
voter's  intention  with  respect  to  the  ques- 
tion submitted  is  clearly  indicated.  Running 
all  through  the  act  of  1906  is  the  legislative 
purpose  to  consult  the  wishes  of  the  voters 
to  be  affected  by  the  tax,  and  to  authorize  a 
levy  of  the  tax  only  when  two-thirds  of 
those  voting  shall  be  favorable  to  the  same. 
The  designation  of  the  form  of  the  ballot 
was  to  facilitate  the  legislative  design,  and 
to  prevent  possible  complications  arising  out 
of  the  variety  of  modes  of  expression  of  the 
voters  upon  the  subject  The  ballot  formu- 
lated is  to  be  construed,  like  any  other  writ- 
\  Ing,  according  to  its  plain  meaning.    A  con-^ 
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Btrnction  of  the  ballot  which  would  deprive 
the  voter  of  his  vote  will  not  be  adopted 
where  his  ballot  is  equally  susceptible  of  an- 
other construction  which  would  give  effect 
to  his  vote.  The  voter  should  not  be  dis- 
franchised because  of  a  slight  departure  from 
the  phraseology  of  the  legislative  form, 
where  the  ballot  expressed  clearly  his  intent 
with  respect  to  his  position  upon  the  ques- 
tion submitted  at  the  election.  The  courts 
have  uniformly  applied  these  principles  in 
appropriate  cases.  In  North  Carolina  an  act 
of  the  General  Assembly  upon  the  question 
of  the  issue  of  bonds  In  aid  of  a  railroad 
required  that  those  in  favor  thereof  should 
vote  "Subscription"  and  those  opposed  "No 
subscription" ;  and  it  was  held  that  the  bal- 
lots of  electors  "For  subscription"  and 
"Against  subscription"  were  legal  ballots. 
Glaybrook  v.  Commissioners,  114  N.  C.  453, 
19  S.  B.  593.  Where  in  an  election  for  trus- 
tees of  common  schools  the  ballots  were 
headed  for  "trustees  of  public  schools"  in- 
stead of  "common  schools,"  as  the  office  was 
called  in  the  statute,  it  was  held  that  the 
intention  of  the  voter  was  fully  manifested, 
and  the  ballots  were  counted.  Crimmins  v. 
McManus,  34  Barb.  (N.  Y.)  620.  The  office 
named  in  the  statute  was  "police  Justice," 
and  the  ballots  were  "for  police  magistrate." 
It  was  held  that  votes  cast  under  either  des- 
ignation should  be  counted  and  returned  in 
favor  of  the  persons  for  whom  they  had 
been  cast  Akin  v.  Matteson,  17  111.  167.  In 
an  Indiana  case  the  statute  prescribed  that 
ballots  used  in  voting  upon  the  question  of 
an  appropriation  by  a  county  or  township, 
to  aid  in  the  construction  of  a  railroad, 
should  contain  the  words  "For  the  railroad 
appropriation,"  and  at  the  election  a  large 
portion  of  the  ballots  cast  and  counted  con- 
tained only  the  words  "For  the  railroad." 
It  was  held  that  the  variance  between  the 
ballot  and  the  statute  was  a  mere  irregular- 
ity which  did  not  invalidate  the  ballot  De- 
troit, etc.,  Railroad  Co.  v.  Bearss,  89  Ind. 
598.  In  Kansas  a  statute  providing  for  the 
submission  of  a  proposal  to  vote  bonds  pre- 
scribed that  those  voting  in  favor  of  the  pro- 
posal should  have  written  or  printed  on  their 
ballots  the  words  "For  the  bonds,"  and 
those  voting  against  the  proposition  should 
have  written  or  printed  on  their  ballots  the 
words  "Against  the  bonds."  On  some  of  the 
ballots  cast  were,  first,  the  names  of  the 
candidates,  national,  state,  and  county,  and 
at  the  bottom  thereof  were  printed  the  words 
"For  the  bonds."  A  pencil  mark  had  been 
drawn  through  these  words,  and  immediate- 
ly underneath  was  written  in  pencil  the 
word  "Against"  It  was  held  that  such  bal- 
lots should  be  counted  as  votes  against  the 
proposition.  Clark  v.  Commissioner  of  M^ont- 
gomery  County,  33  Kan.  202,  6  Pac.  311,  52 
Am.  Rep.  526.  And  in  Iowa  the  prescribed 
form  of  ballot  for  the  removal  of  a  county 
seat  was  not  strictly,  followed ;   and  yet,  as 


the  intention  of  the  voter  was  clearly  mani- 
fested on  his  ballot,  it  was  held  thilt  the  bal- 
lot should  not  be  rejected,  though  technical- 
ly inaccurate.  Hawes  v.  Miller,  56  Iowa, 
395,  9  N.  W.  307. 

We  are  inclined  to  think  that  all  of  these 
votes  should  have  been  counted  by  the  man- 
agers; and,  if  they  had  been  counted,  the 
result  would  have  been  55  in  favor  of  local 
taxation  for  public  schools  and  37  against 
local  taxation.  But,  at  all  events,  we  are 
clear  that  the  ballots  "Against  local  taxsition 
for  schools"  unmistakably  disclosed  the  vot- 
er's intention  to  vote  against  local  taxation 
for  "public"  schools,  and  should  have  been 
included  in  the  count  Likewise  the  soli- 
tary vote  "For  local  taxation  for  schools*' 
should  have  been  included  in  the  count  "For 
local  taxation  for  public  schools."  And  if 
the  managers  had  counted  these  ballots  and 
rejected  the  other,  the  final  result  would 
have  been  65  votes  in  favor  of  local  taxa- 
tion for  public  schools,  and  80  votes  against 
local  taxation  for  public  schools,  and  the 
proposal  would  have  failed  to  have  re- 
ceived two-thirds  of  the  votes.  So  that, 
whether  the  votes  "Against  local  taxation" 
and  "Against  taxation,"  aggregating  7,  should 
be  included  in  the  count,  or  rejected  as  ab- 
solutely void  and  of  no  avail,  the  proposition 
to  authorize  the  levy  of  the  local  tax  for  pub- 
lic schools  failed  to  receive  the  necessary 
two-thirds  majority  to  become  effective. 

2.  It  is  said  that  the  petitioners  are  estop- 
ped by  their  laches  from  enjoining  the  levy 
of  the  tax,  upon  the  authority  of  Irvln  v. 
Gregory,  86  6a.  605,  13  S.  E.  120.  It  was 
held  in  this  case  that:  "A  majority  of  the 
complainants  having  voted  In  favor  of  the 
approval  of  the  local  school  law  now  in  ques- 
tion, and  all  of  them  having  acquiesced  in 
the  result  of  the  election  until  after  a  school 
was  established  and  put  into  operation,  the 
Judge  was  warranted  in  denying  an  interloc- 
utory injunction  to  restrain  the  collection  of 
a  tax  authorized  by  the  local  law  and  levied 
thereunder  for  supporting  the  public  school 
system  provided  for  by  said  law.  Any  in- 
firmity in  the  law  or  in  the  election  was  as 
good  cause  for  enjoining  the  establishment 
of  the  schools  before  the  expense  was  incur- 
red, as  it  would  be  for  arresting  the  collec- 
tion of  revenue  with  which  to  defray  the  ex- 
penses." The  principle  there  announced  Is 
not  applicable  here,  because  this  case  pre- 
sents no  features  of  estoppel  or  laches.  The 
evidence  before  the  J*udge  did  not  disclose 
that  any  of  the  plaintiffs  voted  in  favor  of 
taxation ;  but,  on  the  other  hand,  several  of 
them  protested  against  the  legality  of  the 
election  from  the  very  first,  and  made  known 
their  objection  to  the  authorities  charged 
with  the  collection  of  the  taxes.  It  appears 
that  the  board  of  trustees  were  uncertain 
as  to  the  legality  of  the  election,  and  the  col- 
lection of  the  tax,  for  In  the  employm^it  of 
the  teacher  they  entered  into  a  written  oon- 
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tract.  In  which  It  was  stipulated  that  they 
agreed  to  employ  the  teacher  for  nine  months 
at  a  stated  salary,  'if  the  local  tax  plan  re- 
cently Toted  on  is  not  defeated ;  and,  If  said 
tax  is  defeated,  he  la  to  make  a  reasonable 
effort  to  secure  his  salary  from  usual  source 
of  tuitions ;  *  hat  in  the  event  he  shall  finally 
fail  to  secure  a  reasonable  salary  from  any 
or  all  such  sources,  it  shall  be  his  privilege 
to  resign."  The  record  discloses  that  no  ex- 
pense has  been  Incurred  by  the  trustees  on 
the  faith  of  the  election,  and  that  a  little 
bill  of  repairs  to  the  schoolhouse,  made  after 
the  election,  was  paid  for  by  private  sub- 
scription. The  plaintiffs  filed  their  petition 
to  enjoin  the  collection  of  the  tax.  Just  six 
months  after  the  election  was  held,  and  as 
soon  as  the  taxes  claimed  to  have  been  au- 
thorized thereby  were  attempted  to  be  col- 
lected of  them.  Under  such  circuiiistances 
it  cannot  be  said  that  by  their  laches  or  con- 
duct they  have  estopped  themselves  from  ob- 
jecting to  the  exaction  of  an  illegal  tax. 

Judgment  reversed.    All  the  Justices  con- 
cur. 
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RUDOLPH  WURLITZER  CO.  v.  JACKSON. 
(Supreme  Oourt  of  Georgia.     April  15,  1910.) 

(SyUabut  hy  the  Oourt.) 

Injunction  (§  133*)— Intebloctjtobt  Injunc- 
tions—Mandatobt  Injunction  —  Spboifio 

PERFOBMANCX— DSLIVBBT  OF  PBBSONALTT. 

The  office  of  an  injunction  is  to  restrain, 
and  not  to  compeL  the  performance  of  an  act ; 
and  it  was  error  for  the  conrt  below,  npon  the 
interlocutory  hearing  of  an  equitable  petition 
seeking  specific  performance  and  injunction,  to 
order  the  delivery  by  defendant  of  the  personal 
property  in  controversy  to  the  petitioner;  such 
an  order  being  In  legal  effect  a  mandatory  in- 
junction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  302 ;   Dec.  Dig.  §  133.* 

For  other  definitions,  see  .Words  and  Phrases, 
vol.  4.  pp.  3610-3612;    vol.  8,  p.  7688.] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  Ia  Bell,  Judge. 

Action  by  J.  S.  Jackson  against  the  Ru- 
dolph Wurlltzer  Company.  Judgment  for 
plaintiiT,  and  defendant  brings  error.  Re- 
versed. 

J.  S.  Jackson  sued  the  Rudolph  Wurlltzer 
Oompany,  alleging:  That  the  defendant  com- 
pany was  a  corporation  of  the  state  of  Nefw 
York,  having  an  office  and  agent  in  Atlanta, 
Oa.  That  he  purchased  from  the  defendant 
a  certain  cylinder  organ  to  be  used  in  connec- 
tion with  a  "merry-go-round"  for  the  sum  of 
$600,  on  the  follov^tng  terms:  Cash  $100,  an 
old  organ  valued  at  $100,  and  the  balance  in 
eight  monthly  installments  of  $50  each;  and, 
in  the  event  of  any  delay  in  the  arrival  of 
the  new  organ,  the  defendant  was  to  furnish 
petitioner  an  organ  free  of  rent  until  the  one 
purchased  should  be  delivered.  That  the 
plaintiff  rented  space,  paid  the  license,  and 


put  in  all  machinery  preparatory  to  opening 
a  "merry-go-round"  on  Jad&son  street  on  the 
arrival  of  the  organ.  That  the  organ  arrived 
in  Atlanta  by  the  Southern  Express  Company 
with  charges  C.  O.  D.  That  the  defendant 
would  not  deliver  the  organ  to  petitioner  ex- 
cept upon  payment  of  $500  in  addition  to  the 
$200  already  paid,  which  was  $100  in  excess 
of  the  purchase  price,  as  well  as  contrary  to 
the  Installment  contract  as  above  stated. 
That  petitioner  had  been  damaged  $200  by 
reason  of  defendant's  refusal  to  deliver  the 
organ.  That  he  was  in  dailj^  need  of  the 
organ,  and  could  not  operate  his  "merry-go- 
round"  without  it  That  the  defendant  was 
a  nonresident  having  no  property  within  the 
jurisdiction  of  the  court  other  than  the  or- 
gan in  question.  He  prayed  that  the  express 
company  be  made  a  party,  and  be  enjoined 
from  delivering  the  organ  to  any  one  except 
by  order  of  the  court;  that  the  selling  com- 
pany be  enjoined  from  selling  the  organ  or  al- 
tering its  status;  that  it  be  required  to  de- 
liver the  orgHn  at  once  to  petitioner  in  ac- 
cordance with  the  installment  agreement; 
that  petitioner  have  judgment  against  defend- 
ant in  the  sum  of  $424,  to  cover  actual  and 
punitive  damages;  and  that  process  issue,  etc. 
The  Rudolph  Wurlltzer  Company  answered 
that  it  did  not  have  any  agent  or  office  in 
the  city  of  Atlanta;  and  it  denied  that  the 
plaintiff  ever  purchased  from  it  any  organ, 
and  that  it  ever  promised  to  sell  him  an  or- 
gan either  in  cash  or  on  the  installment  plan, 
or  that  it  promised  to  furnish  him  an  organ 
free  of  rent  It  further  answered  that  it  had 
shipped  an  organ  of  the  kind  described  to 
Walter  W.  Fox,  at  Aitlanta,  charges  C.  O.  D.; 
but  that  Fox  was  not  the  agent  ot  the  de- 
fendant or  authorised  to  bind  defendant  by 
any  contract  or  agreement,  tout  he  was  mere- 
ly a  dealer  in  musical  instruments,  and  sold 
the  goods  of  the  defendant  On  the  interloc- 
utory hearing  the  court  passed  an  order  ad- 
judging that  Jackson  was  entitled  to  the  de- 
livery and  possession  of  the  organ  upon  his 
giving  the  notes,  as  set  out  in  his  alleged  hi- 
stallment  contract  and  giving  a  $1,000  bond 
to  indemnify  the  express  company  and  a  like 
bond  to  indemnify  the  defendant  against  loss 
hy  reason  of  such  delivery.  To  this  ruling 
the  defendant  excepted. 

'  Mayson  &  Johnson,  for  plaintiff  in  error. 
F.  M.  Hughes,  for  def^idant  in  error. 

BECK,  J.  (after  stating  the  facts  as  above). 
The  only  office  of  an  injunction  Is  to  restrain; 
it  cannot  compel  a  party  to  perform  an  act 
Civ.  Code,  S  4922.  Full  and  unqualified  rec- 
ognition of  this  principle  is  to  be  found  In 
numerous  decisions  of  this  court  The  effect 
of  the  interlocutory  Injunction  granted  in  this 
case,  and  to  which  exceptions  are  taken  by 
the  plaintiff  in  error,  violates  this  well-estab- 
lished principle  of  our  law.  In  effect  it  di- 
rects the  defendant  to  deliver  the  personal 
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property  In  controversy  to  the  plaintiff  In 
the  equitable  petition  brought  In  the  court 
below,  seeking  specific  performance,  a  re- 
covery of  damages,  and  Injunction.  It  Is  con- 
tended in  the  brief  of  counsel  for  defendant 
in  error  that  the  only  effect  of  the  interloc- 
utory order  granted  In  the  case  was  to  pre- 
serve the  status  quo.  Such  a  position  is  ob- 
viously untenable,  in  the  face  of  the  plain 
terms  of  the  court's  order,  which,  while  it 
does  not  order  the  defendant,  Rudolph  Wur- 
litzer  Company,  or  the  Southern  Express  (Com- 
pany to  deliver  the  possession  of  the  organ 
in  question,  does  adjudge  that  the  plaintiff, 
J.  S.  Jackson,  is  entitled  to  the  delivery  and 
possession  of  the  organ  in  question  upon  his 
giving  certain  notes  for  a  specified  sum  and 
executing  a  bond  conditioned  **to  indemnify 
the  Southern  Express  Company  against  any 
Joss  they  might  sustain  by  virtue  of  the  deliv- 
ery of  the  organ  to  the  plaintiff."  and  a  like 
bond  to  indemnify  the  Rudolph  Wurlltzer 
Company.  The  language  of  the  order  is  In  ef- 
fect a  command  by  the  court,  requiring  the 
defendants  to  perform  an  act;  that  is,  to 
deliver  the  property  In  controversy  to  the 
plaintiff  upon  his  giving  certain  bonds.  We 
do  not  tiink  that  our  law  contemplates  the 
granting  of  such  an  order  as  this  in  any  case, 
as  will  appear  from  the  reading  of  numerous 
decisions  by  this  court  where  similar  ques- 
tions are  involved. 

Other  grounds  are  urged  as  reasons  for  set- 
ting aside  the  order  complained  of  in  this 
case;  but  it  is  unnecessary  to  consider  them, 
inasmuch  as  the  -Judgment  of  the  court  be- 
low is  reversed  on  the  ground  that  it  was 
without  authority  to  grant  an  Interlocutory 
injunction  mandatory  in  its  nature.. 

Judgment  reversed.  All  the  Justices  con» 
cur. 


CM  Ga.  va) 

HARRIS  et  al.  v.  EVANS. 

(Supreme  Court   of  Georgia.     Feb.   26^   1910.) 

(Syllabus  hy  the  Court,) 

1.  Easements  (§  61*)— Actions— Sutficiency 
OF  Petition. 

The  substance  of  a  petition  against  Harris, 
as  executor,  and  a  named  bank,  was  as  follows: 
Harris,  as  executor,  tinder  the  power  given  him 
in  the  will  of  his  testator,  sold  and  conveyed  to 
named  parties  a  certain  described  town  lot;  a 
part  of  the  description  set  out  in  the  deed  being 
as  follows:  "Together  with  perpetual  right  of 
way  through  a  10-foot  alley  between  the  lot  here- 
in conveyed  and  the  Houston  Guano  &  Ware- 
house Company  property,  reaching  from  Macon 
street  to  the  Harris  side  track.'*  When  this 
conveyance  was  executed,  there  was  a  10-foot  al- 
ley in  use,  and  along  and  adjacent  to  the  south- 
ern boundary  of  the  lot,  and  Harris  and  his  ven- 
dees understood  this  to  be  the  location  of  the  al- 
ley referred  to  in  the  deed.  The  vendees  of 
Harris,  as  executor,  subsequently  sold  and  con- 
veyed, by  warranty  deed,  the  lot  to  plaintiff, 
the  description  of  the  property,  including  the  al- 
ley, being  the  same  as  in  the  deed  to  them. 
Since  the  plaintiff's  purchase,  Harris,  as  execu- 
tor, has  conveyed  to  the  bank  the  land  south  of 


plaintiff's  lot,  which  land  belonged  to  the  estate 
of  Harris'  testator  at  the  time  he  conveyed  to 
plaintiff's  vendees;  plaintiff's  right  to  the  al- 
ley as  claimed  by  him  not  being  recognized  in 
such  conveyance.  The  conveyance  to  the  bank 
was  not  bona  fide,  but  collusive,  and  the  bank 
took  with  full  knowledge  of  plaintiff's  right  to 
the  alley  adjacent  to  his  lot;  the  bank  agreeing 
at  the  time  that  Harris,  as  executor,  should  re- 
tain the  right  to  sell  the  land  conveyed  to  the 
bank  and  share  in  the  proceeds  of  the  sale. 
Harris  now  contends  that  plaintiff  has  no  rigtit 
to  an  alley  adjoining  his  lot,  but  that  the  alley 
should  go  farther  south,  leaving  a  strip  between 
it  and  plaintiff's  lot,  and  claims  the  right  to  sell 
the  land  adjoining  plaintiff's  lot  on  the  south, 
and  is  endeavoring  to  sell  the  same  without  a 
recognition  of  plamtiff's  right  to  the  alley  ad- 
joinm^  bis  lot ;  and,  should  such  sale  be  made 
to  an  mnocent  purchaser,  plaintiff's  right  to  the 
use  of  the  alley  would  be  impaired  or  lost,  and 
he  would  thereby  sustain  irreparable  damages, 
as  be  Intends  to  erect  a  two-story  building  on 
his  lot,  and  access  to  the  same  in  the  rear  will 
be  necessary,  and  damages  for  the  lack  of  such 
access  cannot  be  computed.  The  estate  of  Har- 
ris's testator  is  insolvent.  The  prayers  were 
that  Harris,  as  executor,  and  the  bank,  be  en- 
joined from  selling;  the  land  immediately  south 
of  plaintiff's  lot  in  any  way  that  would  affect  his 
right  to  the  alley  as  claimed  by  him,  and  for 
general  relief.  Held,  that  the  petition  was  not 
subject  to  demurrer  on  either  of  the  following 
grounds:  (1)  That  no  cause  of  action  is  set 
forth ;  (2)  that  petitioner  has  an  adequate  rem- 
edy at  law ;  (3)  that,  if  the  act  sought  to  be  en- 
joined were  done,  the  damages  would  not  be  ir- 
reparable: (4)  that  no  contractual  relation  be- 
tween petitioner  and  defendants  is  alleged;  (5) 
that  it  is  not  alleged  that  petitioner's  vendees 
are  insolvent. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §§  134-137;   Dec.  Dig.  §  61.*] 

2.  Easements  (§  61*)— Actions— Pbopeb  Pab- 

TIES. 

The  court  did  not  err  in  refusing,  upon  the 
application  of  defendants  against  whom  such 
petition  was  brought,  to  issue  scire  facias  to 
make  parties  defendant  certain  persons  to  whom 
Harris,  as  executor,  had,  after  he  had  sold  and 
conveyed  the  lot  to  plaintiff's  vendees,  sold  and 
conveyed  certain  other  lots,  and  who  he  claimed 
were,  under  the  deeds  which  he  made  to  them, 
entitled  to  an  easement  in  a  10-foot  alley  located 
where  he  contended  the  alley  in  question  should 
be,  and  therefore  "necessarily  interested  in  the 
exact  location  of  said  alley.'^ 

[Ed.  Note. — For  other  cases,  see  Easements, 
Dec.  Dig.  §  61.*] 

3.  MoRTOAQES    {%    155*)  — Bona   Fide    Pub- 
chaser. 

One  who  takes  from  his  debtor  a  security 
deed  to  land,  for  the  purpose  of  securing  a  pre- 
existing debt,  without  any  change  in  condition, 
or  present  payment,  or  other  new  consideration, 
does  not  rank  as  a  purchaser  within  the  mean- 
ing of  the  rule  of  law  which  protects  a  bona  fide 
purchaser  without  notice  from  an  easement  upon 
the  land. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  355-359 ;   Dec.  Dig.  §  155.«] 

4.  Vendor  and   Purchaser   (§   237*)— Bona 
Fide  Purchaser. 

While  the  deed  from  Harris,  as  executor,  to 
the  bank,  which  appears  in  the  record,  was  a 
deed  to  secure  a  pre-existing  debt,  yet  each  par- 
ty introduced  evidence  which  tended  to  show 
that  after  the  execution  of  the  deed  the  bank 
purchased  from  Harris,  as  executor,  the  land  in 
settlement  and  discharge  of  the  indebtedness, 
thereby  becoming  an  absolute  purchaser,  and  en- 
titled to  the  protection  of  any  other  purchaser. 
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In  the  light  of  this  evidence,  it  was  error  for 
the  coart  to  charge  that  a  creditor,  who  purchas- 
ed land  in  settlement  of  a  pre-existing  debt,  was 
not  such  a  purchaser  as  would  be  entitled  to 
protection  under  the  rule  of  law  to  which  ref- 
erence has  been  made  above.  The  surrender  and 
satisfaction  of  an  existing  debt,  if  done  bona 
fide,  operates  as  a  present  consideration.  But- 
ters V.  Haughwout,  42  111.  18,  89  Am.  Dec.  401 ; 
Gassen  v.  Hendrick,  74  Cal.  444,  16  Pac.  242 ; 
Soule  V.  Shotwell,  52  Miss.  286;  Hanold  v. 
Kays,  64  Mich.  439,  31  N.  W.  420,  8  Am.  St 
Rep.  835 ;  State  Bank  v.  Frame,  112  Mo.  502, 
20  S.  W.  620 ;  Peder  v.  Abrahams.  28  Mo.  App. 
454 ;  Shuf eldt  v.  Pease,  16  Wis.  659.  See,  also. 
Bond  V.  Central  Bank,  2  6a.  92;  Forbes  v. 
Chisholm,  84  Ga.  641.  11  S.  B.  554;  Lee  v. 
Johnson.  110  Ga.  286,  34  S.  B.  568 ;  Harrell  v. 
National  Bank  of  Commerce,  128  Ga.  504,  57  S. 
B.  869. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ${  577-579;  Dec.  Dig.  § 
237.»1 

6.  Appeal   and   Bbrob   (§    1078*)  —  Absigw- 
icxNTs  or  Bbrob— Abandonment. 

The  assignments  of  error  not  hereinbefore 

dealt  with  are  not  referred  to  in  the  brief  of 

counsel   for  plaintiffs  in  error,   and   therefore 

are  considered  as  abandoned. 
[Bd.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  f§  4256-4261;    Dec.  Dig.  f 

1078.^] 

6.  Motion    it>B    New    Tbial    Bbbonbouslt 

OVEBBULBD. 

The  court  erred  in  overruling  the  motion  for 
a  new  trial  on  the  ground  of  the  erroneous 
charge  above  referred  to. 

Brror  from  Superior  Court,  Homrton  Coun- 
ty; W.  H.  Felton,  Judge. 

Action  by  A.  J.  Bvans  against  W.  H.  Har- 
ris, executor,  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Re- 
yersed. 

A.  O.  Riley,  for  plaintiffs  in  error.  H.  A. 
Mathews,  for  defendant  in  error. 

FISH,  C  J.  Judgment  rerersed.  All  the 
Justices  concur. 


asiGtaulOO 

RICKBTSON  v.  STATBi 

(Supreme  Court  of  Georgia.     April  12,  1910.) 

(Byllahu9  hy  the  Court.) 

1.  HOMICIDB    ({   286*)  —  MUBDEB  —  Inbtbxjo- 
TIONB. 

Where,  on  the  trial  of  one  indicted  for  mur- 
der, the  evidence  as  to  admissions  or  inculpatory 
statements  made  by  the  defendant  in  regard  to 
the  homicide  was  to  the  effect  that  he  said  that 
the  person  killed  was  trying  to  cut  him  with  a 
knife,  and  he  had  to  shoot  in  self-defense,  and 
where,  in  the  statement  made  by  the  prisoner  st 
the  trial,  he  said  that  the  deceased  was  trying 
to  cut  him  with  a  knife,  and  to  defend  himself 
he  drew  his  pistol  and  fired  without  pointing 
it  at  the  deceased,  but  the  ball  took  effect,  it  was 
error  to  charge  that,  *'if  the  killing  is  proven  to 
the  satisfaction  of  the  Jury,  or  if  admitted  by 
the  defendant  to  have  been  done  and  with  an 
instrument  that  is  used  in  a  manner  Hkely  to 
produce  death,  then  malice  is  presumed."  Futch 
V.  State,  90  Ga.  472  (8),  16  a  Bl  102 ;  Perkins 
V.  State,  124  Ga.  6,  52  S.  BS.  17;  Green  v. 
State,  124  Ga.  343.  52  S.  Bi  431;    Mann  v. 


State,  124  Ga.  760,  53  S.  B.  324.  4  L.  R.  A. 
(N.  S.)  984. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  587-590;    Dec  Dig.  §  286.  •] 

2.  Homicide  (§  286*)-~Mubdeb— iNSTsnonoNs 
—Malice. 

It  has  been  held  by  this  court  that,  in  char- 
ging a  jury  in  a  murder  case,  it  is  not  advisable 
for  the  presiding  judge  to  say  that,  "to  define 
malice  in  the  language  of  the  Supreme  Court, 
'malice  may  live  in  the  gleam  of  the  blade  or  in 
the  flash  of  the  gun.'"  Leonard  v.  State,  183 
Ga.  435,  66  S.  B.  251. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §§  587-590;   Dec.  Dig.  §  286.*] 

3.  Homicide  ({  192*)— Criminal  Law  (§§  419, 
420*)  —  Murder  —  Admissibility  of  Bvi- 

DENGE. 

Where  one  contention  of  the  defendant  was 
that  the  person  slain  went  to  the  place  of  the 
homicide  for  the  purpose  of  having  a  diflSculty 
with  him,  it  was  neither  hearsay  nor  irrelevant 
to  allow  the  mother  of  the  deceased  to  testify 
that  she  had  asked  her  son  to  do  something 
for  her,  the  performance  of  which  would  require 
him  to  go  to  the  place  where  the  homicide  oc- 
curred. Harper  v.  State,  129  Ga.  770,  59  S.  B. 
792 ;  Patterson  v.  State,  134  Ga.  — ,  67  S.  B. 
816. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  192  •  •  Criminal  Law.  Cent  Dig.  H 
973-983 ;  Dec.  t)ig.  §§  419,  420  *i 

4.  Homicide  ({  300*)— MusDEit— Instructions 
—Self  -  Defense  . 

In  a  case  in  which  the  facts  render  section 
73  of  the  Penal  Code  applicable  to  one  theory 
on  which  the  defendant  relies  for  justificaaon, 
it  is  not  error  to  give  that  section  in  charee; 
but,  if  there  be  evidence  of  mutual  combat  which 
would  authorize  a  finding  that  the  homicide  was 
voluntary  manslaughter,  the  section  referred  to 
should  not  be  so  riven  as,  in  connection  with  its 
context,  to  exclude  the  latter  theory. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  f{  614-623;    Dec.  Dig.  f  300.*] 

5.  Review  on  Writ  of  Brror. 

The  charge  on  the  subject  of  communicated 
threats  was  not  accurately  expressed;  but  nei- 
ther this  nor  the  other  grounds  of  the  motion  for 
new  trial  require  detailed  consideration. 

Brror  from  Superior  Court,  Ware  County ; 
Frank  Park,  Judge. 

Arthur  Ricketson  was  convicted  of  mur^ 
der,  and  brings  error.    Reversed. 

A.  B.  Spence,  and  J.  L.  Sweat,  for  plain- 
tiff In  error.  J.  H.  Thonaas,  Sol.  Gen.,  Wil- 
son, Bennett  &  Lambdin,  and  Jno.  C.  Hart, 
Atty.  Gen.,  for  the  State. 

LUMPKIN,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(lS4Ga.  861) 
JORDAN  V.  STRANGBi 
(Supreme  Court  of  Georgia.     April  16,  1910.> 

(8vUabu9  hy  the  Court,) 

Grounds  for  New  Tr'al. 

The  verdict  in  this  case  was  authorized  by 
the  evidence.  No  error  was  assigned,  except 
the  overruling  of  the  motion  for  a  new  trial, 
based  on  the  general  grounds  that  the  veidict 
was  contrary  to  law  and  evidence,  and  to  the 
weight  of  the  evidence,  and  was  without  evi- 


•For  other  cases  see  same  tople  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  IndeKes 
67  S.E.--56 
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deuce  to  support  it    There  was  no  error  in  over- 
ruling the  motion. 

Error  from  Superior  Court,  Schley  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 

Action  between  E.  R.  Jordan  and  J.  0. 
Strange.  From  the  judgment,  Jordan  brings 
error.    Affirmed.  * 

Hart  &  Taylor  and  Shlpp  &  Sheppard,  for 
plaintiff  in  error.  Cba«.  R.  McCrory,  for  de- 
fendant in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


034  Oa.  335) 

LOEB  T.  MANGUM,  Sheriff. 
(Supreme  Court  of  Qeorgia.     April  15,  1010.) 

(8yUdbu9  hy  the  Court.) 

Criminal  Law  <§  1188*)— Certiobabi— Supkb- 
8BDEAB— Dismissal— Effect. 

The  grant  of  the  writ  of  certiorari  operates 
as  a  supersedeas  until  the  final  hearing  in  the 
superior  court.  If  on  the  final  hearine  the 
certiorari  be  dismissed  or  overruled,  no  order  or 
mandate  from  the  superior  court  is  necessary  to 
be  filed  with  the  inferior  tribunal  before  the 
proper  officers  of  the  latter  court  may  proceed  to 
execute  its  judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3222 ;   Dec  Dig.  §  118a*] 

£hrror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Application  of  Sam  Loeb  for  a  writ  of  ha- 
beas corpus.  Writ  denied,  and  petitioner 
brings  error.    Affirmed. 

F.  M.  Hughes  and  Morris  Macks,  for  plain- 
tiff in  error.  Daley,  Chambers  &  Smith,  D. 
K.  Johnston,  Lowry  Arnold,  and  C.  D. 
Hill,  for  defendant  in  error. 

EVANS,  P.  J.  The  plaintiff  in  error,  Sam 
Loeb,  brought  his  petition  for  habeas  cor- 
pus against  C.  W.  Mangmn,  sheriff  of  Fulton 
county.  Petitioner  alleged  that  he  was  con- 
Ticted  of  a  misdemeanor  in  the  criminal 
court  of  Atlanta;  that  the  judgment  of 
conviction  was  affirmed  on  writ  of  certiorari 
by  the  superior  court  of  Fulton  county,  and 
afterwards  affirmed  by  the  Court  of  Appeals 
on  writ  of  error  to  that  court;  that  plaintiff 
was  under  a  solvent  bond  to  appear  and 
abide  the  final  judgment  of  the  court,  and 
he  was  arrested  under  order  of  the  solicitor 
of  the  criminal  court  of  Atlanta  and  placed 
In  the  common  jail  of  Fulton  county;  that 
his  confinement  is  illegal,  for  the  reason 
that  at  the  time  the  remittitur  from  the 
Court  of  Appeals  was  sent  to  the  superior 
court  the  criminal  court  of  Atlanta  was  not 
in  session;  that  he  had  no  notice  of  the 
transmission  of  the  remittitur  from  the 
Court  of  Appeals  to  the  superior  court;  and 
that  he  had  not  been  brought  before  the  bar 
of  the  criminal  court  of  Atlanta  to  answer 
any  final  judgmeit  in  the  case.    In  his  re- 


turn to  the  writ  the  sheriff  of  Fulton  county 
alleged,  as  justification  for  the  detention  of 
petitioner,  that  he  was  arrested  upon  an 
order  of  the  solicitor  of  the  criminal  court 
of  Atlanta,  and  at  the  time  of  the  arrest 
the  remittitur  of  the  Court  of  Appeals  had 
been  filed  and  made  the  judgment  of  the 
superior  court  of  Fulton  county.  He  at- 
tached the  original  sentence  of  the  criminal 
court  of  Atlanta  to  his  answer,  by  the  terms 
of  which  he  was  required,  before  releasing 
the  petitioner,  to  exact  of  him  the  fine  and 
costs  therein  imposed,  and  alleged  that  upon 
petitioner's  refusal  to  pay  the  same  he  was 
executing  the  alternative  sentence  of  the 
court  No  evidence  was  submitted  on  the 
return  of  the  writ  The  court  refused  to 
discharge  the  petitioner,  and  remanded  him 
to  the  custody  of  the  sheriff  for  the  purpose 
of  executing  the  sentence  of  the  criminal 
court  of  Atlanta,  whereupon  the  petitioner 
excepted. 

The  insistence  of  the  plaintiff  In  error  Is 
that  his  detention  is  illegal,  because  no  man- 
date from  the  superior  court  of  Fulton  coun- 
ty had  been  filed  in  the  criminal  court  of 
Atlanta,  and  therefore  the  latter  court  was 
without  jurisdiction  to  proceed  with  the  ex- 
ecution of  the  sentence  imposed  bj  tbat 
court  "At  common  law  the  writ  of  certio- 
rari, pure  and  simple,  was  not  used  as  a 
means  of  bringing  errors  to  correction;  it  was 
used  merely  to  take  a  case  out  of  one  court 
and  to  put  it  Into  another  court  The  writ 
used  for  the  former  purpose  was  the  writ 
of  error;  but  the  writ  of  error  was  composed 
of  two  parts:  *£1rst,  a  certiorari  to  remove 
the  record;  and,  secondly,  a  commission  to 
examine  it'  Tidd's  Pr.  1143."  Davlfl  v. 
Rogers,  23  6a.  362.  In  this  state  the  statute 
provides  that  the  writ  of  certiorari  wUl  lie 
for  the  correction  of  errors  conunltted  by  jus- 
tices of  the  peace  or  other  Inferior  judicato- 
ries. Civ.  Code,  i  4634.  The  writ  of  cer- 
tiorari, when  granted,  shall  operate  as  a 
supersedeas  of  the  judgment  until  the  final 
hearing  in  the  superior  court  Civ.  Code,  i 
4645.  The  entire  case  is  not  transferred 
from  the  inferior  court  to  the  superior  court 
by  the  grant  of  the  writ  of  certiorari.  It 
has  been  held  that  a  plaintiff  In  the  judg- 
ment obtained  in  a  justice's  court,  which  has 
been  carried  by  certioriarl  to  the  superior 
court,  may  sue  out  a  writ  of  garnishment 
in  the  justice's  court  during  the  pendency  of 
the  certiorari.  Miller  v.  Oay,  98  Ga.  536,  25 
S.  E.  577..  The  sanction  of  a  petition  for 
certiorari  merely  operates  as  a  supersedeas 
of  the  judgment  of  the  inferior  tribunal ;  and 
the  judge  who  sanctions  it  has  no  authority, 
prior  to  the  final  hearing,  to  alter  the  status 
of  affairs  under  the  judgment  complained 
of.  Board  of  Commissioners  r.  Wlmberly, 
55  Ga.  570. 

■ 

There  is  no  statute  which  requires  the  su- 


>For  other  cases  see  same  toplo  and  section  NUMBBR  in  Dec  it  Am.  Digs.  1907  to  date,  ft  Roportcr  Ind«x« 
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peiior  court,  on  OTemiling  or  dlsmlssliig  a 
certiorari  from  the  judgment  of  the  Inferior 
tribunal,  to  Issue  any  mandate  or  notice 
to  the  inferior  tribuna]  of  the  fact;  nor  is 
there  any  statute  which  forbids  the  inferior 
court  from  acting,  after  the  dismissal  or 
overruling  of  the  certiorari  by  the  superior 
court,  until  an  order  or  mandate  from  the 
superior  court  is  filed  with  the  inferior  court 
It  has  never  been  the  practice,  so  far  as  we 
are  aware,  in  cases  where  the  certiorari  has 
been  dismissed  or  overruled,  and  the  Judg- 
ment of  the  inferior  court  left  undisturbed 
by  the  proceedings  in  certiorari,  for  any  or- 
der or  mandate  from  the  superior  court  to 
be  filed  in  the  Inferior  court  as  a  condition 
precedent  for  further  action.  The  only  ef- 
fect of  the  writ  of  certiorari  is  to  supersede 
further  action  until  the  case  has  been  dis- 
posed of  in  the  superior  court  If  the  judg- 
ment of  the  inferior  court  is  aflQrmed,  the 
supersedeas  Is  at  an  end,  and  there  is  no 
bar  to  the  lower  court's  proceeding  to  give 
effect  to  its  judgment  Therefore,  in  the 
present  case,  when  the  remittitur  from  the 
Court  of  Appeals,  atfirming  the  refusal  to  re- 
verse or  modify  the  judgment  rendered  In 
the  criminal  court  of  Atlanta,  had  been  made 
the  judgment  of  the  superior  court,  the  sup- 
ersedeas resulting  from  the  grant  of  the  cer- 
tiorari ceased,  and  it  was  the  duty  of  the 
sheriff  to  execute  the  judgment  of  the  crim- 
inal court  of  Atlanta. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


024  G«.  888) 

ALLEN  V.  JENNINGS. 

(Supreme  Court  of  Geors^a.     April  15,  1910.) 
(SyUahu*  hy  the  Court.) 

1.   INTOXIOATINO   LlQUOSS   (§    11*)— ObDINAN- 

018— Validity. 

The  ordinance  of  the  city  of  Atlanta  which 
prohibits  "any  person  to  carry  intoxicating  liq- 
uor or  beer  on  his  person  for  the  purpose  of  un- 
lawful sale,  or  to  carry  same  around  the  streets 
for  the  purpose  of  unlawful  sale."  does  not  pun- 
ish for  the  same  act  made  criminal  by  the  pro- 
hibition law  in  Acts  1907,  p.  81,  and  is  not 
invalid  as  recognizing  as  a  municipal  offense  an 
act  already  made  criminal  by  a  state  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Ldqnozs,  Gent  Dig.  %  18;  Dec  Dig.  |  11.*} 

2.  RxviBw  ON  Appeal. 

All  the  other  assignments  of  error  are  in- 
cluded in  the  rulings  made  in  the  case  of  Loeb 
V.  Jennings,  133  Ga.  796,  67  S.  E.  101,  and 
there  was  no  error  in  refusing  to  discharge  the 
applicant  on  habeas  corpus. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Application  oif  D.  A.  Allen  for  writ  of  ha- 
beas corpus  to  Henry  Jennings.  From  an 
order  denying  the  writ,  petitioner  brings  er- 
ror.    Affirmed. 


Jno.  A.  Boykin,  for  plaintiff  In  error.  J. 
L.  Mayson  and  W.  D.  Ellis,  Jr.,  for  defendant 
in  error. 

EVANS,  P.  J.  Applicant  for  habeas  corpus 
was  convicted,  in  the  recorder's  court  of  the 
city  of  Atlanta,  of  a  violation  of  an  ordi- 
nance prohibiting  "any  person  to  carry  In- 
toxicating liquor  or  beer  on  his  person  for 
the  purpose  of  imlawful  sale,  or  to  carry 
same  around  the  streets  for  the  purpose  of 
unlawful  sale.*'  Be  was  sentenced  to  pay  a 
fine  of  $500  and  costs,  or  work  on  the  streets 
or  public  works  of  the  city  for  30  days  under 
the  direction  of  the  superintendent  of  pub- 
lic works.  He  alleged  that  he  was  Illegally 
detained  under  this  sentence,  by  being  con- 
fined in  the  city  stockade,  where  he  was  un- 
der guard  and  forced  to  work  and  labor. 
Upon  considering  the  return  of  the  writ  by 
the  chief  of  police,  and  the  evidence  offered 
at  the  hearing,  the  court  refused  to  discharge 
the  applicant,  and  remanded  him  to  the  cus- 
tody of  the  respondent  The  exception  Is  to 
this  judgment 

1.  Applicant  insists  that  the  ordinance 
under  which  he  was  prosecuted  is  void,  for 
the  reason  that  the  municipal  offense  there- 
in defined  can  only  be  committed  by  an  act 
made  penal  by  the  general  statute  of  the 
state.  In  other  words,  his  point  is  that 
the  act  of  1907  (Laws  Ga.  1907,  p.  81)  makes 
penal  the  sale  of  intoxicating  liquor,  and 
that  the  municipal  offense  contains  no  in- 
gredient or  concomitant  which  Is  not  cov- 
ered by  the  statute  law,  and,  in  the  absence 
of  express  legislation,  the  municipality  of 
Atlanta  cannot  deal  with  an  act  which  is 
declared  to  be  a  violation  of  the  criminal 
laws  of  the  state.  This  court  on  several  oc- 
casions has  declared  that  a  municipal  cor- 
poration, in  the  absence  of  express  legisla- 
tive enactment,  cannot  punish  for  an  offense 
against  the  criminal  laws  of  the  state. 
Thrower  v.  Atlanta,  124  Ga.  1,  52  S.  B.  76, 
1  L.  R.  A.  (N.  S.)  382,  110  Am.  St  Rep.  147, 
and  cases  cited.  But  it  has  also  announced 
the  law  to  be  that,  if  the  offense  recognized 
by  the  ordinance  contains  an  Ingredient  or 
concomitant  essential  to  the  preservation  of 
the  city's  peace,  health,  and  good  order, 
which  Is  not  Included  in  the  act  or  acts 
made  criminal  by  the  state  law,  the  ordi- 
nance is  valid.  Menken  v.  Atlanta,  78  Ga. 
668,  2  S.  E.  559.  This  case  is  concrete  au- 
thority for  the  ruling  we  now  make.  The 
local  option  law  forbade  the  sale  of  spirit- 
uous or  intoxicating  liquor,  and  the  ordi- 
nance in  that  case  punished  the  keeping  of 
liquors  for  unlawful  sale  in  any  store,  house, 
room,  office,  or  other  place.  In  the  course 
of  the  opinion  upholding  the  ordinance, 
Bleckley,  C.  J.,  said:  '*But  the  statute,  though 
it  makes  the  unlawful  sale  of  liquors  an  of- 
fense, does  not  make  the  keeping  of  them 


•For  other  oases  see  same  topie  uid  Bection  NUMBER  In  Deo.  ft  Am.  Digi.  1907  to  date,  ft  Reporter  Indezee 
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for  nnlawful  sale  an  offense.  The  ordinance 
does  the  latter,  and  not  the  former.  It  hov- 
ers on  the  margin  of  the  statute,  and  no- 
where overlaps  the  text  If  there  is  keep- 
ing for  unlawful  sale,  the  ordinance  is  vio- 
lated, whether  any  sale  is  made  or  not  In 
case  a  sale  ensues,  the  statute  is  also  violat- 
ed; but  this  does  not  cancel  the  violation  of 
the  ordinance.  An  offense  committed  against 
one  jurisdiction  cannot  be  wiped  out  by  com- 
mitting another  against  another  jurisdiction. 
The  only  object  of  the  ordinance  is  to  pre- 
vent preparation  for  violation  of  the  stat- 
ute." See  Callaway  v.  Mims,  5  Ga.  App.  9, 
62  S.  E.  654,  and  Athens  v.  Atlanta,  6  6a. 
App.  244,  64  S.  B.  711,  where  Powell,  J.,  ably 
discusses  the  various  decisions  of  this  court 

2.  All  of  the  other  assignments  of  error 
relate  to  questions  which  were  recently  de- 
cided in  Loeb  v.  Jennings,  133  Ga.  796,  67 
S.  B.  101,  and  do  not  require  further  notice. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 
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BUTLER  V.  FRANK.     (No.  2,359.) 
(Court  of  Appeals  of  G^rgia.    April  19,  1910.) 

(Byllabus  ly  the  Court.) 
t  Pabtnebship  (§§  5,  20*)  — What  Cowsti- 

TUTE8. 

A  partnership  proper  is  a  contractual  rela- 
tionship  created  by  the  agreement  of  the  par-- 
ties,  arisiDg  either  from  the  express  terms  of  a 
contract  or  from  implications  to  be  drawn  there-, 
from ;  although  a  person  may  be  held  liable  as  a' 
partner,  even  in  the  absence  of  a  contract,  in 
certain  instances. 

(a)  The  contract  in  the  present  cJEise  was  an 
express  contract  of  partnership. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §§  15,  16 ;  Dec  Dig.  §§  5,  20* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6^  ppw  5191-5202 ;  vol.  8,  pp.  7746,  7747.] 

2.  Husband  and  Wife  (§§  42,  97*)— Rights 
OF  Wife — ^Pabtnebship  Aqbeeicent. 

A  married  woman  may  contract  to  become, 
and  actually  become,  a  member  of  a  partnership 
with  her  husband  or  other  persons ;  and  if  she 
does  enter  into  such  a  partnership  arrangement 
(unless  it  is  merely  colorable  and  devised  tor  the 
purpose  of  evading  the  law)  she  is  bound  for  the 
partnership  debts. 

(a)  There  is  nothing  in  the  present  instance  to 
indicate  that  the  partnership  was  fraudulent  or 
was  devised  to  violate  the  mw. 

Llfid.  Note.— Jb'or  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §§  225,  373 :  Dec  Dig.  »  42, 

Error  from  City  Court  of  Douglas;  C.  T. 
Roan,  Judge. 

Action  by  Leo  Frank  against  R.  C.  Butler 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant R.  C  Butler  brings  error.    Affirmed. 

Lankford  &  Dickerson,  for  plaintiff  in  er^ 
ror.    Rogers  &  Heath,  for  defendant  in  error. 

POWEILL,  J.  The  whole  qnestion  is  wheth- 
er Mrs.  Butler  was  a  partner  of  the  firm  of 
Bntler  &  Mcldwen,  or  was  liable  to  be  held 
as  such  by  the  plaintiff  in  this  case.    The 


cause  of  action  was  an  account  for  merchan- 
dise sold  by  the  plaintiff  to  the  firm  of  But- 
ler &  McEwen  in  March,  1906.  In  August, 
1905,  C.  H.  Butler,  his  wife,  Mrs.  R.  C.  But- 
ler (the  present  plaintiff  in  error),  and  Lu  B. 
Me£>wen  entered  into  the  following  writ- 
ten agreement  (omitting  the  formal  parts): 
'That  the  parties  hereto  have  this  day  form- 
ed a  copartnership  for  the  purpose  of  carry- 
ing on  a  naval  stores  producing  and  manu- 
facturing business  in  and  around  Bushnell, 
state  and  county  aforesaid,  and  have  agreed 
as  follows:  That  the  said  L.  B.  McEwen 
shall  transfer  to  the  firm  all  his  right  in  and 
to  the  lease  on  certain  lands  in  Coffee  coun- 
ty, and  options  on  all  other  lands  he  may 
have;  that  the  said  C.  H.  Butler  shall  put 
into  the  business  ten  mules  and  five  wagons; 
and  that  the  said  Mrs.  R.  C.  Butler  shall  turn 
over  to  the  business,  to  be  used  for  its  ben- 
efit, the  property  known  as  lot  24,  Fifth  dis- 
trict af  Coffee  county.  All  the  property  so 
contributed  may  be  used  for  the  purpose  of 
getting  advances  and  borrowing  money  to 
conduct  and  carry  on  the  business,  and  that 
the  divisions  of  profits  shall  be  as  follows: 
First,  that  such  salaries  as  may  hereafter 
be  agreed  upon  shall  be  paid  the  actire  part- 
ners, that  the  value  of  the  property  contrib- 
uted to  the  business  shall  be  either  paid  to 
the  partner  contributing  it,  or  the  property 
returned  to  them,  and  that  thereafter  the  co- 
partners shall  share  as  follows :  Mr&  R.  O. 
Butler  shall  receive  one-fourth  of  the  prof- 
its, the  said  C.  H.  Butler  and  Ia  B.  McEwen 
shall  each  receive  three-eighths,  or  one-half 
of  the  remaining  three-fourths,  and  all  aft- 
er the  business  is  self-sustaining.  This  co- 
partnership to  be  continued  until  dissolved 
by  mutual  consent'*  It  was  signed  In  trip- 
licate, under  their  hands  and  seals.  It  was 
proved  that  Mr.  Butler  and  Mr.  McEwen  were 
about  to  enter  into  the  naval  stores  business, 
and  sought  to  make  financial  arrangements 
with  John  R.  Young  Company,  of  Savannah, 
who  refused  to  extend  to  them  the  line  of 
credit  they  desired.  Butler  then  Informed 
them  that  his  wife  owned  certain  real  estate, 
and  it  was  suggested  that  a  new  partnership 
should  be  formed,  including  her  as  a  partner, 
and  the  agreement  mentioned  above  was  en- 
tered into  for  the  purpose  of  creating  such  a 
firm  as  could  obtain  the  desired  credit  Aft- 
erwards she  signed  several  mortgages,  etc, 
as  a  member  of  the  firm.  The  proof  was  un- 
disputed that  Mrs.  Butler  did  not  actually 
manage  the  business  and  that  she  In  fact  re- 
ceived no  part  of  the  profits,  if  any,  whl<^ 
were  earned  in  the  business.  'Hiere  is  no 
suggestion  of  any  fraud,  accident,  or  mis- 
take in  the  execution  of  the  partnership 
agreement,  though  there  Is  a  contention  that 
it  was  merely  a  colorable  device  to  enable 
the  wife  to  become  surety  for  her  husband 
and  Mr.  McEHven.  There  was  a  judgment  for 
the  plaintiff,  and  Mrs.  Butler  has  excepted 
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1.  A  partnership  is  a  contractnal  relation- 
ship,  and  may  result  from  an  express  agree- 
ment that  the  relationship  shall  exist  or  by 
implication  from  certain  other  agreements 
which  the  parties  have  made.  Further,  a 
person  may  be  held  as  a  partner  in  certain 
specified  instances,  even  in  the  absence  of 
an  actual  or  implied  contractual  relationship 
to  that  effect  These  principles  are  embod- 
ied in  the  chapter  of  our  Civil  Code  relating 
to  partnerships.  Civ.  Code,  §  2628  et  seq. 
Thus  Civ.  Code,  §  2626,  provides  that  "a  part- 
nership may  be  created  either  by  written  or 
parol  contract  or  it  may  arise  from  a  Joint 
ownership,  use,  and  enjoyment  of  the  prof- 
its of  undivided  property,  real  or  personal." 
It  may  be  seen  from  this  section  of  the  Code 
Itself  that  if  the  parties,  by  written  or  parol 
contract  expressly  agree  to  become  partners, 
a  partnership  is  created;  further,  that  if 
they  enter  into  an  agreement  whereby  there 
is  a  Joint  ownership,  use,  or  enjoyment  of 
the  profits  of  undivided  property,  real  or  per- 
sonal, a  partnership  arises  by  implication. 
In  section  2629  it  is  said  that  "a  Joint  inter- 
est in  the  partnership  property,  or  a  Joint  in- 
terest in  the  profits  and  losses  of  the  busi- 
ness, constitutes  a  partnership,  as  to  third 
persons;  a  common  interest  in  proffits  alone 
does  not."  Considered  isolated  and  insular- 
ly, this  section  of  the  Code  does  not  convey 
with  any  approach  at  accuracy  the  meaning 
It  is  intended  to  convey.  However,  it  has 
been  so  fully  construed  by  the  Supreme  Court 
as  to  leave  its  meaning  no  longer  doubtful. 
Under  it  if  two  or  more  persons  put  Into 
an  enterprise  property,  money,  or  other  things 
of  value  other  than  mere  personal  services, 
upon  an  agreement  that  they  shall  each  have 
an  interest  in  the  profits  as  such,  that  the 
earnings  on  the  investment  shall  determine 
the  extent  of  the  profits,  if  any,  to  be  receiv- 
ed, it  is  a  partnership.  It  is  not  necessary  to 
specify  as  to  the  liability  for  the  losses  in 
such  cases,  for  if  the  business  venture  proves 
unsuccessful  or  unprofitable  the  loss  occurs 
as  the  inevitable  concomitant  See  Brandon 
V.  Conner,  117  Ga.  759,  45  S.  B.  371,  63  L. 
•K.  A.  260,  and  citations;  Callaway  v.  Wax- 
elbaum,  128  Ga.  508,  57  S.  E.  762;  Hand 
Trading  Co.  v.  Jones,  129  Ga.  853,  60  S.  B. 
154.  In  the  view  that  we  take  of  this  case, 
it  is  unnecessary  to  consider  the  instances 
under  which  a  person  may  be  held  liable  as 
if  he  were  a  partner,  where  he  has  made  no 
express  or  implied  partnership  agreement 
In  this  case  Mrs.  Butler  did  expressly,  by 
written  contract  agree  to  become  a  partner, 
and  entered  into  a  business  arrangement 
from  which,  even  if  the  relationship  had  not 
been  expressly  mentioned,  she  would,  by  the 
very  nature  of  the  agreement  have  become 
a  partner  by  implication.  She  not  only 
agreed  to  become  a  partner,  but  she  further 
put  property  into  the  enterprise  upon  the 
agreement  that  for  the  use  of  this  property 
and  her  credit,  she  should  have  (instead  of 
some  fixed  sum  as  compensation)  a  one-fourth 


interest  in  the  profits,  whatever  they  might 
be.  Though  Elbe  had  no  participation  in  the 
active  management  of  the  business,  never- 
theless this  agreement  clothed  the  other  two 
partners  with  authority  in  the  nature  of  an 
agency  to  carry  it  on  for  her,  and,  no  matter 
how  profitable  the  business  might  have  prov- 
ed, eOie  would  have  l>een  entitled  to  compel 
them  to  account  to  her  for  the  share  of  the 
profits  which,  under  the  agreement  she  was 
to  have. 

2.  Mrs.  Butler  is  a  married  woman,  it  is 
true,  and  our  law  forbids  married  women 
from  becoming  sureties;  but  nevertheless  she 
may  be  a  partner  in  a  business  with  her  hus- 
band or  with  others.  This  is  conceded  by 
both  sides  of  the  case  It  is  settled  by  the 
decisions  of  the  Supreme  Court  Burney  v. 
Savannah  Gro.  Co.,  98  Ga.  711,  25  S.  E.  915, 
58  Am.  St  Rep.  342;  Ellis  v.  Mills,  99  Ga. 
490,  27  S.  E.  740;  Morrison  v.  Dickey,  122 
Ga.  355,  50  S.  E.  175,  69  L.  R.  A.  87.  In  the 
Burney  Case,  Justice  Lumpkin  said:  "After 
a  careful  examination  of  all  our  statutes  and 
many  decisions,  we  have  reached  the  conclu- 
sion that  there  is  no  law  or  public  policy  in 
Georgia  which  prohibits  such  a  partnership, 
provided,  always,  it  is  bona  fide  and  actual, 
and  not  merely  colorable.  •  •  •  An  alleg- 
ed partnership  could  not  be  established  as  a 
mere  device  for  rendering  the  wife  liable  for, 
or  subjecting  her  property  to  the  i>ayment  of, 
debts  of  her  husband;  but  i^  they  really 
engage  in  the  business  as  actual  partners,  we 
see  no  reason  why  the  partnership  should  not 
be  regarded  as  a  lawful  one."  If  the  part- 
nership agreement  in  the  present  case  was 
created  for  the  purpose  of  rendering  the  wife 
liable  for  her  husband's  debts,  there  is  no 
suggestion  of  it  in  the  record.  If  her  hus- 
band owed  a  dollar  in  the  world  at  the  time 
when  this  agreement  was  made,  that  fact  is 
not  disclosed.  The  language  used  by  the  court 
in  the  Burney  Case  does  not  mean,  as  coun- 
sel seems  to  thinic,  that  the  law  is  not  willing 
that  the  wife  should  Join  her  resources  with 
those  of  her  husband  for  the  purpose  of  ob- 
taining credit  and  creating  debts  which  the 
husband  alone  could  not  have  obtained  or 
created  on  account  of  his  lack  of  individual 
credit  On  the  contrary,  the  opinion  of  the 
court  in  that  case  is  based  on  the  dictum  of 
Chief  Justice  Bleckley  in  the.  case  of  Scofield 
V.  Jones,  85  Ga.  816,  11  S.  E.  1082,  to  the  ef- 
fect that  husbands  and  wives  may  unite  their 
Joint  credit  for  the  purpose  of  carrying  on 
businesses  from  which  to  derive  an  income. 
As  was  said  in  the  Scofield  Case:  "Very  often 
it  would  contribute  to  the  well-being  and  pros- 
perity of  both,  and  to  the  permanent  good  of 
the  family.  'No  doubt  such  a  power  can  be 
abused  and  misapplied;  but  this  is  no  rea- 
son for  not  recognizing  its  existence,  or  wh:^ 
the  law  should  not  tolerate  it,  if  on  the  whole 
its  results  are  beneficial  rather  than  perni- 
cious. At  all  events,  we  think  the  power  ex- 
ists at  present  under  our  law." 

Of  course,  the  law  would  not  tolerate  a 
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mere  colorable  arrangemeiit  For  example, 
if  the  husband  and  one  of  his  prospective 
creditors  should  enter  into  an  arrangement 
whereby  the  former  wes  to  obtain  money, 
not  for  tlie  carrying  on  of  a  business  in  the 
profits  of  which  the  wife  was  to  have  a  rea- 
sonable share,  but  for  some  personal  matter 
of  the  husband,  and  should,  with  a  yiew  of 
having  the  wife  stand  surety,  cause  her  and 
her  husband  to  enter  Into  a  contract  by  which 
they  agreed  that  they  were  partners,  the  wife 
could  not  be  held.  But  in  this  case  the  ar- 
rangement was  not  merely  colorable.  The 
partnership  was  actually  formed.  The  busi- 
ness was  actually  carried  on.  The  wife  was 
to  have  an  interest  in  the  profits  of  that  busi- 
ness. The  contract  is  plain  and  unambigu- 
ous; and  there  is  no  suggestion  of  fraud,  ac- 
cident, or  mistake  in  its  terms  or  in  Its  for- 
mation. The  court  properly  held  Mrs.  Butler 
liable  for  the  partnership  debts. 
Judgment  afllrmed. 


a  Ga.  Ap».  680) 

SOUTHERN  RT.  CO.  v.  PBTWAT.    (No. 

2,373.) 

(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(SvUahua  hy  the  Court.) 

1.  Damages  (§{  208,  216*)— Action  fob  In- 
juries—iNSTBUcriONS—QuEsnoif  FOB  JUBT 
— Pebmanenct  of  Injxtbies. 

Where  the  person  who  was  injured  testified 
as  to  the  extent  of  his  injuries,  and  that  he  suf- 
fered much  pain,  and  still  suffered  from  his  in- 
juries, although  received  three  years  before,  the 
court  was  fully  authorized  to  charge  on  the  sub- 
ject of  pain  and  suffering  and  permanent  in- 
juries. The  jury  were  authorized  to  infer  that 
the  effect  of  the  injuries  would  he  permanent, 
from  the  character  of  the  suffering  and  the 
length  of  time  it  had  continued.  This  is  true, 
although  a  physician  testified  that  the  injuries 
were  temporary.  The  question  was  for  the  jury, 
who  could,  if  they  saw  fit,  attach  as  much  pro- 
bative value  to  the  testimony  of  the  person  in- 
jured as  to  the  opinion  of  the  physician.  South- 
em  Ry.  Co.  v.  Tankersley,  3  Ga.  App.  648^  60 
8.  B.  297 ;  Goodwyn  v.  Central  of  Ga.  Ry.  Co., 
2  Ga.  App.  470(1),  58  S.  B.  688;  City  of  At- 
lanta V.  Champe,  66  Ga.  663;  Atlanta  Street 
Ry.  Co.  V.  Walker,  93  Ga.  457,  21  8.  B.  100; 
Macon  Ry.  &  Light  Co.  v.  Streyer,  123  Ga.  279, 
51  S.  E.  342. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §f  533,  550-552;  Dec  Dig.  »  20S, 
216.*] 

2.  Daicages  (§  167*)— Computation  —  SuFH- 
oiENCT  OF  Evidence. 

Where  the  plaintiff  in  his  testimony  gives 
his  age,  his  occupation,  his  condition  of  health 
before  and  after  his  injuries,  and  his  earning 
capacity  when  injured  and  subsequently,  suffi- 
cient data  are  given  to  enable  the  jurv  to  de- 
termine how  long  he  would  probably  live  and 
labor,  and  how  much  the  pecuniary  value  of  his 
life  had  been  diminished  ny  the  injuries.  The 
jury  were  authorized  to  make  this  calculation, 
without  the  assistance  to  be  derived  from  the 
mortality  and  annuity  tables. 

[BSd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {}  487-489;    Dec  Dig.  §  167.»1 


8.  RsTisw  oif  Writ  of  Bbbob.' 

The  syidence  proved  a  dear  case  of  lia- 
bility, the  verdict  is  sufficiently  moderate  to  re- 
but any  implication  of  bias  or  prejudice,  and  no 
reason  appears  why  it  should  be  set  aside. 

Error  from  City  0)urt  of  Eastman ;  G.  W. 
Griffin,  Judge 

Action  by  A.  P.  Petway  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

J.  F.  De  Lacy  and  ^cDaniel,  Alston  A 
Blaclc,  for  plaintiff  In  error.  Arnold  &  Ar- 
nold and  D.  M.  Roberts  &  Son,  for  defend- 
ant in  error. 

HILL,  C.  J.    Judgment  affirmed. 

(7  Qa.  App.  98S^ 
OLIVER  T.  STATE.     (No.  2,555.) 
(Court  of  Appeals  of  Georgia.    April  10,  1910.) 

(SyUahus  hy  the  Court.) 

1.  Bigamy  (§  4*)  —  Sufficiency  of  Iiroicr- 
MENT— Tims  and  Place  of  Fobmeb  Mas- 

BIAQE. 

It  is  not  essential  in  an  indictment  for  big- 
amy to  allege  the  time  when  and  the  place  at 
which  the  prior  marriage  took  place. 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Cent. 
Dig.  §  28 ;  Dec.  Dig.  f  4.*] 

2.  Bigamy  (§  4*)  —  Sufficiency  of  Iwdict- 

HENT. 

Where  the  indictment  alle^  that  the  de- 
fendant, "being  lawfully  mamed"  to  one  wo- 
man, who  was  then  and  there  alive,  did  after- 
wards marry  another,  it  is  sufficient,  without 
negativing  that  the  first  marriage  had  been  dis- 
solved by  divorce. 

[Ed.  Note.~-E\>r  other  cases,  see  Bigamy,  Cent. 
Dig.  §  29 ;  Dec.  Dig.  §  4.*] 

3.  Criminal  Law   (8  505*)— Continuancb— 
Absent  Witness— Hearsay  Evidence. 

It  is  not  error  to  refuse  to  continue  a  case 
for  the  absence  of  a  witness  whose  testimony,  as 
disclosed  by  the  motion  for  continuance,  would 
rest  on  hearsay  alone. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1327;    Dec.  Dig.  f  595.*1 

4.  Bigamy  (|  &♦)  —  Admissibility  of  Evi- 
dence. 

It  is  relevant,  upon  a  prosecution  for  big- 
amy, to  introduce  a  certified  copy  of  a  divorce 
proceeding,  brought  by  the  alleged  former  wife 
against  the  defendant,  in  which  he  had  been 
served  or  had  acknowledged  service,  and  to 
which  he  had  filed  an  answer  not  denying  the 
marrisge,  where  It  appears  that  the  verdicts  in 
the  divorce  proceedings  were  not  granted  until 
after  the  second  marriage.  The  fact  of  the 
defendant's  having  answered  the  divorce  suit 
without  denying  the  marriage  is  itself  eviden- 
tiary of  his  prior  marriage  to  the  plaintiff  in  the 
divorce  suit. 

[EM.  Note.— For  other  cases,  see  Bigamy,  Cent. 
Dig.  {  48 ;   Dec.  Dig.  §  9.*] 

5.  Bigamy  (§  9*)— Peoof  of  Fibst  Marbiag»— 
Admissibility  of  Evidence. 

There  is  no  error  in  charging  the  Jury  in  a 
prosecution  for  bigamy  that  the  met  of  the  first 
marriage  might  be  established  by  sayings  or 
declarations  of  the  defendant  proved  to  have 
been  made  hj  him  during  the  time  when  he  and 
the  alleged  nrst  wife  were  living  together  as  if 
they  were  husband  and  wife. 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Cent 
Dig.  fi  43 :  Dec.  Dig.  §  9.*] 
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6w  Admission  of  Bvidbngb. 

There  was  no  material  error  in  the  admis- 
Blon  of  teBtimony. 

7.  Review  on  Writ  of  Error. 

The  evidence  authorized  the  verdict. 
a  Criminal  Law  (|  941*)— New  Trial— Nbw- 
LT  Discovered  kvidence. 

The  court  did  not  err  in  refusing  to  grant 
a  new  trial  on  account  of  the  alleged  newly  dis- 
covered t<>stimony. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2328;    Dec.  Dig.  f  941.«J 

Error  from  Superior  Court,  Decatur  Coun- 
ty ;  Frank  Park,  Judge. 

A.  D.  Oliver  was  convicted  of  bigamy,  and 
brings  error.    Affirmed. 

E.  S.  Longley,  W.  M.  Harrell,  and  J.  H. 
Gilpin,  for  plaintiff  in  error.  W.  B.  Wooten, 
Sol.  Gen.,  R.  R.  Arnold,  and  T.  S.  Hawes,  for 
the  State. 

POWELL,  J.  1,  2.  The  indictment  charged 
"A.  D.  Oliver,  alias  Le  Roy  C.  Harding,  alias 
ChaTles  Blazer,  alias  John  R.  Davis,  with 
the  offense  of  bigamy,  for  that  the  said  de- 
fendant on  the  31st  day  of  March  in  the  year 
1909  In  the  county  afpresald,  did  then  and 
there,  nnlawfully  and  with  force  and  arms, 
being  lawfully  married  to  one  Mary  Ella 
Hodges,  did  marry  one  Rosebud  English,  the 
said  lawful  wife,  Mary  ESla,  being  then  and 
there  alive,  which  fact  was  then  and  there 
knowii  to  and  by  said  defendant*'  The  de- 
fendant demurred  on  the  ground  that  the  in- 
dictment failed  to  set  forth  the  time  and 
place,  when  and  where  the  defendant  was 
married  to  Mary  Ella  Hodges;  also  because 
it  failed  to  allege  that  he  had  not  been  di- 
Torced  from  Mary  Ella  Hodges  at  the  time 
of  the  alleged  second  marriage.  The  first 
headnote  is  taken  verbatim  from  the  case  of 
Murphy  t.  State,  122  Ga.  149,  50  S.  E.  48. 
The  ruling  in  the  second  headnote  seems 
equally  obvious.  The  indictment  Is  substan- 
tially in  the  language  of  the  statuta  The 
grant  of  a  divorce  would  be  a  matter  of  de- 
fense not  necessary  to  be  negatived  in  the 
indictment;  if,  indeed,  the  allegation  that 
he  was  then  and  there  lawfully  married  to 
the  alleged  first  wife  is  not  equivalent  to  an 
allegation  that  the  marriage  had  not  been 
dissolved  by  a  divorce  decree. 

8.  Defendant  moved  to  continue  because 
of  the  absence  of  one  White,  whom  he  desir- 
ed to  use  as  a  witness.  It  appeared  that  he 
wished  to  prove  that  White,  as  United  States 
marshal,  had  measured  him  and  had  other- 
wise physically  examined  him,  and  that 
White's  measurements  did  not  correspond 
with  certain  Bertillon  measurements  which 
had  been  sent  out  from  some  source,  proba- 
hly  the  United  States  prison  in  Ohio,  describ- 
ing one  Le  Roy  C.  Harding,  which  the  state 
contended  was  one  of  the  aliases  of  the  de- 
fendant As  the  state  was  not  relying  on 
any  Bertillon  measurements  to  identify  (he 
prisoner.   White's   alleged   testimony,   when 


boiled  down,  would  have  been  simply  and 
solely  to  the  effect  that  the  present  prisoner 
did  not  correspond  with  what  some  outsider 
had  said  should  be  the  correct  description  of 
him.  It  was  not  insisted  that  White  had  any 
knowledge  of  the  correctness  of  the  alleged 
Bertillon  measurements,  and,  as  his  testi- 
mony would  not  have  been  admissible  on  the 
trial,  there  was  no  error  in  refusing  a  con-' 
tinuance  for  the  purpose  of  getting  it. 

4.  The  state  tendered  in  evidence  a  certi- 
fied copy  of  a  divorce  proceeding  brought  in 
the  Fulton  superior  court  by  Mary  Ella  Hard- 
ing against  Le  Roy  C.  Harding,  filed  in  of- 
fice July  1,  1908,  on  which,  on  July  5,  1908, 
the  defendant  therein  acknowledged  service, 
and  on  which  on  September  26,  1908,  through 
his  attorneys,  he  had  filed  an  answer  contest- 
ing the  grounds  of  divorce ;  the  first  verdict 
on  the  proceeding  having  been  rendered  on. 
March  29,  1909,  and  the  second  verdict  on 
September  22,  1909.  It  was  objected  to  on 
the  ground  that  the  defendant  on  trial  had 
never  been  identified  as  Le  Roy  C.  Harding; 
also,  that  his  marriage  to  Mary  Ella  Harding 
had  never  been  established;  that  the  state 
could  only  prove  his  marriage  to  her  by  an 
eyewitness  or  by  proper  certificate  from  the 
state  or  place  where  the  marriage  ceremony 
was  conducted.  The  defendant  was  identified 
by  witnesses  as  being  Le  Roy  C  Harding,  and 
there  were  circumstances  identifying  him  as 
the  person  mentioned  in  the  divorce  suit. 
The  objection  on  the  ground  of  lack  of  iden- 
tification is,  therefore,  not  meritorious.  Nor 
was  the  other  ground  good.  The  very  object 
of  introducing  the  proceeding,  including  the 
defendant's  answer,  was  to  show  the  fact  of 
the  former  marriage.  It  was  a  quasi  admis- 
sion of  the  former  marriage,  that  he  answer- 
ed the  divorce  proceedings,  without  denying 
it,  though  contesting  the  plaintiff's  right  to  a 
divorce  on  other  grounds;  It  is  well  settled 
that,  on  a  trial  for  bigamy,  the  fact  of  the 
first  marriage  may  be  established  by  the  ad- 
missions of  the  accused.  Murphy  v.  State, 
122  Ga.  149  (3),  60  S.  E3.  48 ;  McSein  v.  State, 
120  Ga.  175  (1),  47  S.  B.  544. 

5.  One  of  the  exceptions  is  that  the  Judge 
erred  in  charging  the  Jury  in  effect  that  the 
fact  that  the  marriage  to  the  first  wife  might 
be  proved  by  the  sayings  or  declarations  of 
the  defendanf  made  at  a  time  when  he  and 
the  alleged  first  wife  were  living  and  cohab- 
iting together  as  if  they  were  man  and  wife. 
There  was  no  error  in  this.  On  a  trial  for 
bigamy  the  fact  of  the  first  marriage  may  be 
established  by  the  admissions  of  the  accused, 
even  though  not  made  pending  cohabitation 
with  the  alleged  first  wife.  Murphy  v.  State, 
supra;  McSein  v.  State,  120  Ga.  175,  47  S.  E. 
544,  and  cases  cited.  Further,  the  declara- 
tions of  the  alleged  husband  and  wife  pend- 
ing cohabitation  are  admissible  as  a  part  of 
the  res  gestse.  Drawdy  v.  Hesters,  130  Ga. 
161  (3).  165.  00  S.  B.  461,  15  L.  R.  A.  (N.  S.) 
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190.  It  is  not  tme,  as  contended  by  the 
plaintiff  in  error,  tliat  in  a  prosecution  for 
bigamy  the  state  must  prove  the  alleged  prior 
marriage  by  an  eyewitness  or  by  a  certified 
copy  or  by  proper  certificate  from  the  state  or 
place  where  the  marriage  was  conducted,  and 
must  further  directly  prove  that  the  mar- 
riage was  lawfully  solemnized  according  to 
the  laws  of  the  state  where  it  took  place. 
While  the  state  must  prove  a  lawful  prior 
marriage — lawful  according  to  the  law  of  the 
state  where  celebrated  or  contracted — ^yet  the 
proof  may  be  circumstantial,  as  well  as  di- 
rect, and,  where  a  married  state  is  proved,  it 
will  be  presumed,  until  the  contrary  appears, 
that  it  was  lawfully  contracted,  in  accord- 
ance with  the  laws  of  the  state  where  the 
marriage  took  place.  Dale  v.  State,  S8  Ga. 
662  (2),  565,  15  S.  E.  287.  See,  also.  Murphy 
V.  State,  supra. 

OL  Ebtception  is  taken  to  certain  rulings  of 
the  court  as  to  the  admission  of  testimony. 
It  will  be  sufficient  to  say  that,  if  the  court 
c<Mnmltted  any  error  at  all  in  these  rulings, 
it  was  against  the  state,  and  not  against  the 
accused.  The  testimony  was  in  relation  to 
the  state's  attempt  to  prove  the  first  marriage 
by  circumstances.  It  is  plain  that  the  court 
struck  out  all  evidence  of  the  former  mar- 
riage resting  on  reputation  only.  His  ruling 
in  this  respect  seems  to  be  justified  by  a 
statement  in  the  case  of  Arnold  v.  State,  63 
Ga.  674 — a  bare,  unsupported  dictum.  How- 
ever, in  the  case  of  Drawdy  v.  Hesters,  su- 
pra, there  is  a  well-reasoned  and  well-consld- 
ered  opinion  holding,  on  a  trial  involving  the 
issue  of  marriage  vel  non,  evidence  of  the 
general  repute  in  the  neighborhood  is  admis- 
sible. Though  the  rulings  complained  of  in 
the  present  case  are  not  such  as  to  confer 
upon  us  the  jurisdiction  to  make  an  authori- 
tative ruling  upon  the  question  as  to  wheth- 
er general  reputation  in  the  community  as  to 
the  first  marriage  is  admissible  in  a  bigamy 
case  or  not,  and,  therefore,  the  intimation 
which  we  have  given  to  that  effect  is  obiter, 
what  we  have  said  makes  it  plain  that,  if 
the  court  erred  at  all  it  was  against  the 
state,  and  not  against  the  accused. 

7.  We  have  gone  carefully  through  the 
brief  of  the  evidence.  It  authorizes  the 
verdict  The  contention  of  the  defendant  was 
that  he  Is  not  the  same  person  as  Le  Roy  C. 
Harding,  who  married  Mary  Ella  Hodges; 
that  it  was  his  twin  brother  who  married 
her.  The  brief  of  the  evidence  is  hardly  in 
legal  form  for  our  consideration,  for  lack  of 
condensation  in  compliance  with  the  statute. 
Nevertheless,  we  have  read  it  and  considered 
it,  and  we  are  not  prepared  to  say  that  the 
jury  made  any  mistake  in  their  finding  that 
the  man  on  trial  is  the  same  man  that  en- 
tered into  both  marriages. 

8.  The  alleged  newly  discovered  testimony 
was  essentially  cumulative.  It  related  to  the 
question  of  whether  the  present  defendant 


or  his  twin  brother  went  under  the  name  of 
Le  Roy  0.  Harding.  Further,  while  there  is 
an  affidavit  from  the  defendant  stating  that 
he  could  not  obtain  this  testimony  by  dili- 
gence, yet  he  gives  no  reason  why  he  could 
not  have  done  so.  If  he  had  a  twin  brother 
who  went  under  the  name  of  Harding,  he 
knew  that  fact  before  the  trial  as  well  as  he 
did  afterwards,  and  knew  that  the  neigh- 
bors in  the  community  where  they  had  lived 
would  probably  testify  to  the  facts. 
Judgment  affirmed.  v 


(7  Ga.  Appw  068) 
SWANN  DAVIS  CO.  v.  STANTON. 
(No.  2,419.) 

(Court  of  Appeals  of  Georgia.    April  19,  19ia) 

(8yUabu9  hy  th€  Court.) 

1.  Sales  (|  475^— Resebvation  of  Titl»— 
Transfer  of  PaRCHASE-MoNEX  Note— BSf- 
FECT  Upon  Title. 

"When  a  promissory  note  for  the  purchase 
money  of  personal  property,  which  con  tains  a 
reservation  of  title  to  the  property  in  the  payee 
until  the  note  is  paid,  is  by  the  payee  trans- 
ferred for  value  to  a  third  person  without  re- 
course, the  title  reserved  for  securing  the  pay- 
ment of  the  debt  is  divested,  and  if,  at  the  time 
of  such  transfer,  the  title  so  held  is  not  likewise 
transferred  to  the  purchaser  of  the  note  as  a 
security  in  his  hands,  it  vests  in  the  maker,  and 
the  transferee  becomes  an  ordinary  creditor  of 
such  maker.*'  Burch  v.  Pedigo,  113  Qa.  1157, 
39  S.  E.  493,  54  li.  R.  A.  808. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  475.*] 

2.  Assignments  (f  34*)— Rights  Assioitablb 
— Right  to  Retake  Possession  of  Pebsor- 
ALTY— "Chose  in  Action." 

The  right  to  retake  possession  of  personalty 
to  which  title  Is .  reserved  by  the  vendor  is  a 
"chose  in  action,'*  and  choses  in  action  must  be 
assigned  in  writing. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  tS  67-71 ;   Dec.  Dig.  S  34.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1144-1148 ;  vol.  8,  p.  7602.] 


3.  AssiGNicENTS  (§  38*)— Choses  in  Action— 
Necessity  for  writinq. 

As  all  choses  in  action  must  be  assigned  in 
writing,  the  mere  delivery  of  a  note  containing 
a  reservation  of  title  to  personalty,  while  suffi- 
cient to  transfer  the  evidence  of  the  debt,  is  in- 
sufficient to  establish  such  privity  between  the 
maker  of  the  note  and  the  transferee  as  will 
continue  or  keep  alive  the  right  of  retaking  the 
chattel. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Dec  Dig.  t  88.*] 

4.  Jttdoment  Not  Authorizeo  bt  Evidence. 

The  evidence  was  insufficient  to  authorize 
the  judgment  rendered. 

Error  from  City  Court  of  Covington;  W. 
H.  Whaley,  Judge. 

Action  by  the  Swann  Davis.  Company 
against  Randall  Banks,  in  which  P.  A.  Stan- 
ton interposed  a  claim.  Judgment  for  claim* 
ant,  and  plaintiffs  bring  error.    Reversed. 

C.  C.  King  and  Middlebrook,  Rogers  & 
Knox,  for  plaintiffs  in  error.  A.  D.  Meador, 
for  defendant  in  error. 
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RUSSELL,  J.  The  plaintiffs  In  error  ob- 
tained a  common-law  judgment  against  one 
Randall  Banks,  and  the  fl.  fa.  was  levied  up- 
on three  mules,  some  com  and  fodder,  and  a 
number  of  cows  and  calves  as  the  property  of 
the  defendant  P.  A.  Stanton  interposed  a 
claim  to  two  of  the  mules,  and  the  Judge 
(hearing  the  case  without  a  jury)  found  in  fa- 
vor of  the  claimant,  and  rendered  a  judgment 
dismissing  the  levy  and  adjudging  the  two 
mules  not  subject  thereto.  It  was  not  disput- 
ed in  the  evidence  that  Randall  Banks  orig- 
inally purchased  the  mules  in  question,  that 
they  remained  always  in  his  possession,  and 
that  the  claimant,  as  agent  for  Banks,  return- 
ed them  for  taxation  as  the  property  of 
Banks.  It  appears,  also,  that  Banks  paid  |83 
upon  the  purchase-money  note.  The  claimant 
rested  his  case  upon  the  proposition  that, 
having  purchased  ftom  Aiken  &  Anderson, 
the  original  payees,  this  note,  in  which  Banks 
contracted  that  the  title  to  the  mules  should 
be  reserved  and  remain  In  Aiken  &  Anderson 
until  full  payment  of  the  purchase  price,  he 
was  subrogated  to  all  of  the  rights  of  Aiken 
&  Anderson.  The  note  reserving  the  title 
was  duly  recorded,  and  was  taken  up  by  the 
claimant  about  two  years  before  the  judgment 
was  rendered;  but  no  written  transfer  of  the 
note  or  of  the  security  was  made.  The  evi- 
dence of  the  transfer  rests  upon  the  state- 
ment that  he  paid  the  note  and  it  was  deliv- 
ered to  him  by  Aiken  &  Anderson.  There  is 
no  evidence  that  there  was  even  a  parol  un- 
derstanding that  the  title  should  not  pass  to 
the  maker  of  the  note  upon  the  payment  of 
his  debt  by  Stanton.  Stanton's  testimony  is 
to  the  effect  that  he  paid  Aiken  &  Anderson 
the  amount  of  the  note,  and  that  they  then 
turned  the  note  over  to  him  by  mere  delivery, 
without  indorsement,  guaranty,  or  any  writ- 
ten assignment 

We  think  the  court  erred  in  holding  that 
the  mules  were  not  subject  to  the  levy  of  the 
fl.  fa.  Under  the  ruling  in  Burch  v.  Pedlgo, 
113  Ga.  1157,  39  S.  E.  493,  54  L.  R.  A.  808: 
"When  a  promissory  note  for  the  purchase 
money  of  personal  property,  which  contains  a 
reservation  of  title  to  the  property  in  the  pay- 
ee until  the  note  is  paid,  Is  by  the  payee 
transferred  for  value  to  a  third  person  with- 
out recourse,  the  title  reserved  for  securing 
the  payment  of  the  debt  Is  divested;  and  if, 
at  the  time  of  such  transfer,  the  title  so  held 
is  not  likewise  transferred  to  the  purchaser 
of  the  note  as  a  security  in  his  hands,  it  vests 
in  the  maker,  and  the  transferee  becomes  an 
ordinary  creditor  of  such  maker."  It  is  true, 
as  pointed  out  by  Judge  Evans  in  Townsend 
V.  Southern  Product  CJo.,  127  Ga.  344,  56  S. 
B.  436,  119  Am.  St.  Rep.  340,  that  there  is 
a  conflict  between  the  adjudicated  cases  as  to 
the  effect  of  a  transfer  without  recourse,  and 
as  to  whether  the  security  afforded  by  a 
reservation  of  title  to  i)ersonal  property  con- 
tained in  a  note  given  for  the  purchase  price 
passes  without  a  special  written  assignment 
of  this  security.    The  Townsend  Case,  how- 


ever, goes  no  further  to  the  point  than  that 
the  unconditional  assignment  of  the  note  in 
which  the  title  is  reserved  Is  sufficient  to 
carry,  along  with  the  evidence  of  the  debt,  the 
security  for  its  payment;  and  as  the  case  of 
Burch  V.  Pedlgo,  supra,  is  a  prior  ruling,  and 
has  since  been  followed  in  Bradley  v.  Cassels, 
117  Ga.  517,  43  S.  E.  857,  and  in  McCullough 
V.  Prltchett,  120  Ga.  585,  48  S.  E.  148.  we 
must  hold  it  to  be  controlling,  especially  in  a 
case  in  which  there  has  been  no  written  as- 
signment of  the  note  and  no  necessity  for 
such  written  assignment,  so  far  as  the  note 
was  concerned,  except  for  the  purpose  of  car- 
rying the  security,  under  the  principle  an- 
nounced in  the  Townsend  Case.  The  Su- 
preme Court  thought  it  unnecessary  to 
attempt  to  reconcile  the  apparent  conflict  be- 
tween the  ruling  in  the  Townsend  Case  and 
the  prior  ruling  in  the  Burch  Case,  and  it 
is  unnecessary  for  us  to  do  more  than  to 
point  out  the  fact  that  the  case  at  bar  can 
be  controlled  by  the  Townsend  Case,  for  the 
reason  that  the  present  transfer  was  neces- 
sarily without  recourse,  because  if  Aiken  ft 
Anderson,  without  any  indorsement  on  their 
part,  merely  delivered  the  note  to  Stanton, 
they  assumed  no  liability. 

E\irther,  under  the  peculiar  circumstances 
of  the  case,  it  can  be  said  that  there  was  no 
"assignment"  at  all  within  the  meaning  of 
the  term  as  employed  in  the  Townsend  Case, 
or  in  the  case  of  Laurens  Banking  Co.  v. 
Bales,  4  Ga.  App.  142,  60  S.  E.  1014,  in  which 
we  followed  the  ruling  in  the  Townsend  Case. 
Granting  that,  under  the  ruling  in  the  Town- 
send  Case,  the  unconditional  assignment  in 
writing  of  the  note  which  contains  a  reserva- 
tion of  the  title  should  very  properly  have  ttie 
effect  of  carrying  with  It  the  security  afford- 
ed by  the  reservation  of  title,  It  does  not  fol- 
low that  a  mere  verbal  transfer  of  the  note 
would  have  the  effect  of  carrying  with  it  a 
form  of  security  of  the  highest  rank  which  Is 
entitled  to  record  and  required  to  be  recorded 
to  avoid  the  possibility  of  its  impairment.  As 
the  assignment  in  the  Townsend  Case  was  in 
writing,  the  ruling  in  that  case  is  not  in  con- 
flict with  the  provisions  of  section  3077  of  the 
Civil  Code.  The  whole  effect  of  the  decision 
is  to  say  that;  when  the  note  is  assigned  in 
writing,  the  writing  will  include  the  securi- 
ty, which  is  a  chose  in  action,  and  this  rul- 
ing is  in  -harmony  with  the  Code  section 
above  cited.  "Personalty  to  which  the  own- 
er has  a  right  of  possession  in  future,  or  a 
right  of  immediate  possession,  wrongfully 
withheld,  is  termed  by  the  law  a  chose  in  ac- 
tion.'' But  under  section  3077,  as  construed 
in  First  National  Bank  v.  Hartman,  87  Ga. 
438,  13  S.  E.  586,  Turk  v.  Cook,  63  Ga.  681, 
and  Planters*  Bank  v.  Prater,  64  Ga.  613,  In 
order  to  vest  the  legal  title  to  a  chose  in  ac- 
tion in  the  assignee,  the  contract  must  be  in 
writing.  It  is  true  the  Code  section  Itself 
merely  authorizes  assignments  of  choses  in 
action,  and  in  several  states  there  may  be  as- 
signments by  parol;    but  in  Turk  v.  Cools; 
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supra,  it  was  expressly  held  that  in  this  state 
''An  assignment  of  a  chose  in  action  must  be 
in  writing.  The  meaning  of  the  legal  assign- 
ment is  the  triansfer  of  title  or  Interest  by 
writing/'  We  are  not  aware  of  any  decision 
which  in  any  way  conflicts  with  that  In  the 
Turk  Case,  and,  as  is  said  In  the  opinion  in 
that  case,  the  requirement  that  assignments 
of  choses  in  action  should  be  in  writing  Is 
certainly  in  accord  with  sound  public  policy. 
The  right  to  retake  possession  of  personal^ 
to  which  title  is  reserved  by  the  vendor  is  a 
chose  in  action,  and  therefore  must  be  as- 
signed in  writing. 

In  this  case,  therefore,  even  if  the  mere 
delivery  of  the  note  was  sufllcient  (because 
the  note  was  payable  to  the  bearer)  to  trans- 
fer the  evidence  of  the  indebtedness,  delivery 
alone  was  not  sufficient  to  effect  an  assign- 
ment of  the  special  chose  in  action  involved 
in  the  reservation  of  title.  The  right  to  sue 
upon  a  note  was  a  chose  in  action,  it  is  true, 
and  the  right  to  assert  title  to  the  property 
mentioned  in  the  note  constituted  a  different 
chose  in  action.  The  first  required  no  addi- 
tional assignment,  because  the  assignment 
in  writing,  evidenced  by  the  words  "or  bear- 
er," related  back  to  its  inception.  But  the 
reservation  of  the  title  was  to  Aiken  &  An- 
derson only,  and,  under  our  view  of  the  rul- 
ing in  Turk  v.  Cook,  supra,  and  the  other 
cases  cited,  it  was  necessary,  to  the  exist- 
ence and  validity  of  the  assignment  of  the 
Tight  to  assert  title,  that  the  assignment  be 
in  writing. 

8.  In  Adams  v.  WllllamB,  125  Ga.  433,  54 
S.  B.  101,  it  was  held  that:  "Before  a  plain- 
tiff could  be  permitted  to  maintain  a  suit 
against  Williams  based  upon  a  writing,  the 
former  would  have  to  allege  and  prove  that 
the  chose  in  action  had  been  duly  assigned  in 
writing,  either  to  his  firm  or  to  lilm  as  sur- 
viving partner.  There  could  be  no  privity  of 
the  contract  between  them  unless  the  plain- 
tiff, by  legal  assignment  and  transfer  in 
writing,  became  vested  with  the  legal  title 
to  the  chose  in  action."  As  we  view  the 
ca'se,  to  hold  that  by  mere  delivery  a  note 
retaining  title  to  personalty  would  put  the 
title  in  such  a  transferee  would  be  to  overt- 
turn  the  ruling  in  the  Turk  Case,  supra,  and 
to  create  a  possibility  of  fraud,  and  often- 
times subject  the  debtor  to  needless  hard- 
ships. A  debtor  may  make  payments  to  his 
creditor  after  an  assignment  has  been  made, 
in  ignorance  of  what  has  taken  place;  but 
this  is  not  so  likely  to  happen  where  the  as- 
signment is  in  writing  and  a  date  definitely 
fixed,  as  when  the  parties  are  compelled  to 
rely  upon  the  uncertainties  of  memory,  as 
to  the  date  and  other  circumstances  of  the 
assignment  in  parol. 

In  so  far  as  there  appears  to  be  a  con- 
flict between  the  Townsend  Case  and  the 
case  at  bar,  the  distinction  between  the  two, 
dependent  upon  the  facts  of  each,  is  to  be 


noted.  Where  there  is  an  unconditional  as- 
signment in  writing,  the  transferror  warrants 
the  property  and  the  title  thereto.  He  would 
probably  be  liable  also  as  an  indorser.  When 
the  note  is  assigned,  without  recourse,  or  by 
mere  delivery,  the  transferee  has  no  re- 
course in  either  event  upon  the  transferror. 

4.  While  the  claimant  testified  that  the 
two  mules  in  question  were  his  property,  it 
is  apparent,  from  his  testimony  upon  the 
cross-examination,  that  this  was  merely  a 
conclusion  of  the  witness,  and  not  Justified 
by  the  facts  related  by  him  upon  cross-exam- 
ination. The  claimant*s  testimony,  in  the 
light  of  the  ruling  in  Evans  v.  Jos^hine 
MUls,  119  Ga.  451,  46  S.  E.  674.  was  insufll- 
cient  to  show  title  in  himself.  According  to 
his  evidence,  so  far  as  any  one  but  himself 
knew  or  intended,  he  paid  Banks'  debt,  and 
the  title  thereupon  vested  in  Banks. 

Judgment   reversed. 

POWELL,  J.  (concurring  specially).  I 
think  that  the  decision  in  the  case  of  Oade 
V.  Jenkins,  88  Ga.  791,  15  S.  E.  292  correctly 
states  the  law  and  what  is  said  to  the  con- 
trary in  subsequent  decisions  is  not  sound, 
so  far  as  it  conflicts  with  what  is  said  in 
that  decision.  The  note  in  this  case  was 
made  payable  to  Aiken  &  Anderson  or  bearer, 
and  was,  therefore,  transferable  by  delivery 
only.  If  Aiken  &  Anderson  had  transferred 
it,  even  by  delivery  and  without  written  in- 
dorsement, they  would,  nevertheless,  have 
sustained  to  the  transferee  such  a  relation- 
ship as  to  impose  the  contingent  liability 
mentioned  in  Civ.  Code,  f  3685.  However, 
where  transferrors  merely  accept  payment 
for  the  note,  no  such  liability  survives  against 
them.  The  evidence  in  this  case  indicates 
that  the  note  was  paid  and  not  transferred, 
consequently,  even  under  the  case  of  Cade  v. 
Jenkins,  supra,  the  claimant  had  no  title 


(T  Gft.  App.  6S1) 
J.  I.  CASE  THRESHING  MACH.  CO.  v. 
COOK.  (No.  2,147.) 

(Court  of  Appeals  of  Creorgia.    April  19,  1910.) 
(Syllabus  by  the  Court,) 

L    SAI^ES  (§  287*)— PEBFOBHAITOB  OF  CONTBAOT 
BY  BUYEB. 

Where  an  ensipe  ha?  been  Bold  under  a 
wslttan  oontiact  wAlcb  stipolates  that  it  after 
10  (nys*  Crt&T  of  the  engine  by  the  purchaser,  it 
shall  fail  to  fulfill  the  warranty  contained  in 
the  contract,  he  shall  at  once  g^ve  notice  to  the 
seller  and  the  agent  through  whom  the  engine 
was  received,  stating  how  it  failed  to  fulfill  the 
warranty,  and,  if  it  cannot  be  made  to  fulfill 
the  warranty,  it  is  to  be  returned  by  the  pur- 
chaser free  of  charge  to  the  place  where  receiv- 
ed, and  the  seller  notified  thereof,  who  shall,  at 
his  option,  substitute  another,  or  treat  the  con- 
tract as  rescinded  and  refund  all  cash  and  notes, 
and  this  failure  to  comply  with  these  terms  by 
the  purchaser  shall  be  conclusive  evidence  of 
fulfillment  of  warranty  b^  the  seller,  who  shall 
be  released  from  all  liability  thereunder,  held. 
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that  upon  failure  of  the  engine  to  satisfy  the 
warranty,  or  the  failure  of  the  seller  on  notice 
CO  make  it  do  so,  a  notice  by  the  purchaser  to 
the  seller  and  his  agent  that  the  engine  was  not 
doing  satisfactory  work  and  was  neld  subject 
to  the  order  of  the  seller  was  not  such  a  return 
of  the  engine  as  would  be  a  compliance  with  the 
contract,  and  did  not  relieve  the  purchaser  from 
liability  for  the  price  of  the  engine,  where  there 
was  no  waiver  by  the  seller  of  the  terms  of  the 
contract  This  would  be  especially  true  where 
the  purchaser,  after  making  the  complaint  and 
giving  the  notice,  continued  to  keep  the  engine 
in  his  possession  and  to  use  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  811-816 ;   Dec  Dig.  8  287.*] 

2.  Sales   (§   287*)— Waivbb   of   Rights   by 
Selleb. 

A  statement  by  an  agent  of  the  seller  of  an 
engine  that  the  seller  "never  took  back  an  en- 
gine," made  to  the  purchaser  12  months  after 
the  purchaser  had  failed  to  comply  with  the  con- 
tract as  to  the  return  of  the  engine,  and  where 
he  had  continued  to  use  the  engine  during  this 
entire  period  and  had  greatly  damaged  it  in  such 
use,  and  where  the  engine  was  not  returned  by 
the  purchaser  to  the  place  where  received,  and 
no  offer  was  made  to  so  return  it,  could  not  be 
deemed  a  waiver  by  the  seller  of  anv  of  his 
rights  under  the  contract ;  and  especially  would 
this  be  trap  where  this  agent  had  no  authority 
to  waive  any  of  the  terms  of  the  contract  but 
was  only  charged  with  the  special  duty  of  col- 
lecting the  purchase  price  due  for  the  engine. 

[Ed.  Note.-— For  other  cases,  see  Sales,  Cent 
Dig.  I  816 ;    Dec  Dig.  S  287.*] 

8.  Sales  (8  287*)— Rioht  to  Rescission. 

Where  a  purchaser  of  a  steam  engine  has 
subjected  it  to  trial  and  has  ascertained  all  that 
the  test  can  disclose  as  to  the  ability  of  the 
engine  to  satisfy  the  express  warranty  under 
which  it  was  bought,  if  it  does  not  satisfy  the 
warranty,  he  can  reject  it  altogether  and  rescind 
the  sale.  If,  however,  after  this  he  keeps  the 
engine  and  makes  use  of  it  for  over  a  year  and 
until  suit  is  brought  for  the  purchase  price,  he 
is  then  precluded  from  rescinding  the  contract 
Having  elected  to  keep  the  engine  and  use  it 
for  his  own  advantage  and  benefit  until  it  has 
been  greatly  damaged  in  the  use,  both  law  and 
equity  demand  payment 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  813;   Dec  Dig.  8  287.  •] 

Error  from  City  Court  of  Monticello;  A. 
8.  Thurman,  Judge. 

Action  by  the  J.  I.  Case  Threshing  'Machine 
Company  against  J.  B.  Cook.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
Tersed. 

Doyle  Campbell,  for  plaintiff  in  error. 
Greene  F.  Johnson,  for  defendant  in  error. 

HIIiL,  C.  J.  The  plaintiff  in  error  sued  the 
defendant  on  a  promissory  note  for  $475  and 
interest  The  defendant  admitted  the  execu- 
tion of  the  note  and  pleaded  total  failure  of 
consideration  resulting  from  breach  of  express 
warranty.  The  note  was  given  for  a  balance 
due  on  the  purchase  price  of  one  12  horse 
power,  i)ortable,  wood-burning  engine,  the 
purchase  price  being  $675,  of  which  the  de- 
fendant paid  $207  on  receipt  of  the  engine. 
The  defendant  asked  judgment  against  the 
plaintiff  for  the  $207,  and  for  $40.53  paid  by 
him  as  freight    The  verdict  was  for  the  de- 


f  fendant  for  the  full  amount  claimed,  $247.53, 
with  interest  The  plaintiff's  motion  for  a 
new  trial  was  overruled. 

The  evidence  was  as  follows:  An  order 
for  the  engine,  signed  by  the  defendant  stat- 
ed that  the  engine  would  be  received  subject 
to  the  following  warranty:  **The  above  en- 
gine is  warranted  to  be  made  of  good  mate- 
rial, durable  with  good  care,  to  do  as  good 
work  under  the  same  conditions  as  any  made 
in  the  United  States  of  equal  size  and  rated 
capacity,  if  properly  operated  by  competent 
persons  with  sufficient  steam,  or  horse  pow- 
er, and  the  printed  rules  and  directions  of 
the  manufacturers  intelligently  followed.  If 
by  so  doing,  after  a  trial  of  10  days  by  the 
purchaser,  said  machinery  shall  fail  to  fulfill 
the  warranty,  written  notice  thereof  shall  at 
once  be  given  to  the  J.  I.  Case  Threshing 
Company  at  (Racine,  Wis.,  and  also  to  the 
agent  through  whom  received,  stating  in  what 
parts  and  wherein  it  failed  to  fulfill  the  war- 
ranty, and  the  company  will  send  a  compe* 
tent  person  to  remedy  the  difficulty,  the  pur- 
chaser rendering  necessary  and  friendly  as- 
sistance, said  company  reserving  the  right  to 
replace  any  defective  part  or  parts,  and  then, 
if  the  machinery  cannot  be  made  to  fulfill 
the  warranty,  the  part  that  fails  is  to  be  re- 
turned by  the  purchaser  free  of  charge  to  the 
place  where  received,  and  the  company  noti- 
fied thereof,  and  at  the  company's  option  an- 
other substituted  therefor  that  shall  fill  the 
warranty,  or  the  note  or  money  for  such  im- 
mediately returned  and  the  contract  rescind- 
ed to  that  extent,  and  no  further  dalm  made 
on  the  company.  Failure  so  to  make  such 
trial  or  to  give  such  notice  in  any  respect 
shall  be  conclusive  evidence  of  the  fulfill- 
ment of  the  warranty  on  the  part  of  said 
company,  and  that  the  machinery  is  satis- 
factory to  the  purchaser,  and  the  company 
shall  be  released  from  any  liability  under 
the  contract  ♦  ♦  •  Failure  •  •  •  to 
comply  with  any  of  the  conditions  of  this 
warranty  on  the  purchaser's  part,  ♦  ♦  ♦ 
or  any  abuse,  misuse,  unnecessary  exposure 
of  machinery,  or  waste  committed  or  suffer- 
ed by  the  purchaser,  discharges  the  company 
from  all  liability  whatsoever.  ♦  ♦  ♦  In 
consideration  of  the  expense  incurred  by  the 
company,  soliciting,  investigating,  and  taking 
this  order,  the  purchaser  promises  and  agrees 
to  pay  all  freight  charges  on  said  machinery 
from  the  factory  and  15  per  cent  of  the  price 
above  stipulated  in  cash,  in  case  he  should 
cancel  this  order  or  decline  to  accept  said  ma- 
chinery." 

This  order  was  accepted  by  the  plaintiff, 
and  the  engine  delivered  to  the  dtBfendant  at 
Pope's  warehouse  at  Montieello,  Ga.,  Janu- 
ary 28,  1907.  The  defendant  testified  that, 
after  the  eng^ine  had  been  operated  in  the 
sawing  of  20,000  feet  of  lumber,  It  broke 
down,  and  on  February  11,  1907,  he  wrote  to 
the  plaintiff  of  the  trouble  with  the  engine. 
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On  Febrnary  20,  1907,  he  a^ln  wrote  to  the 
plaintiff,  saying:  "Your  engine  has  given 
out  The  steam  yalve  Is  worn  so  badly,  and 
the  face  of  the  steam  chest  also  worn  so  bad- 
ly in  eight  days'  run,  that  I  had  to  shut  down. 
I  call  on  you  now  to  make  good  your  guar- 
anty, or  consider  the  engine  yours."  A  man 
was  sent  by  the  company  to  repair  the  en- 
gine, and  after  inspection  a  new  valve  was 
sent  This  was  in  May,  1907.  After  being 
repaired,  the  defendant  again  used  the  en- 
gine, sawing  an  average  of  3,000  feet  of  tim- 
ber a  day  until  July,  1907,  when  it  again 
broke  down  from  the  same  cause.  The  de- 
fendant went  at  once  to  Atlanta  to  see  the 
company's  agent  and  complained  of  the  de- 
fect and  then  stated  to  the  agent  that  he 
would  not  pay  for  the  engine,  unless  it  was 
fixed.  The  defendant  testifies  that  from  that 
time  he  heard  nothing  from  them  about  the 
engine,  until  November,  when  he  received  a 
"dun"  from  the  company,  and  he  wrote  that 
he  would  not  pay  for  the  engine  unless  they 
would  get  it  in  good  rnnnlng  order.  In  Jan- 
uary, 1908,  a  lawyer  representing  the  com- 
pany came  to  see  him,  and  he  told  the  lawyer 
that  he  would  not  pay  for  the  engine ;  that 
the  company  had  agreed  to  take  the  engine 
back  or  give  him  his  money  back ;  and  that 
he  would  give  him  what  he  had  paid  on  the 
engine,  if  he  woold  give  him  back  his  note. 
This  lawyer  said  he  would  make  the  engine 
good,  but  he  never  did.  He  told  the  lawyer, 
if  he  did  not  put  the  engine  in  good  condi- 
tion, "this  Is  your  engine."  In  reply  the  law- 
yer, remarked,  'The  Case  people  never  take 
back  an  engine."  When  this  conversation 
was  had,  "the  engine  was  down  on  the  creek 
where  it  had  been  used  pulling  the  sawmill." 
The  defendant  testified:  "I  am  using  the 
pumps  of  this  engine  now.  I  have  taken  off 
the  steam  gauge  and  injector.  The  pump  is 
worth  $10  or  $15."  After  the  second  cylinder 
was  put  on  in  May,  he  sawed  80,000  feet  of 
lumber  with  the  engine.  He  "could  not  swear 
that  the  engine  was  oiled  properly.  If  the 
engine  is  not  properly  lubricated,  great  fric- 
tion will  be  caused  by  the  steam  in  the  steam 
chest,  which  will  cause  the  valve  seat  to  wear 
out.  ♦  •  ♦  The  engine  remained  down  on 
the  creek  where  I  sawed  last  until  I  was 
served  with  notice  of  this  suit  Then  I 
brought  it  back  to  Machen  and  placed  it  back 
of  Bullard  Bros.*  store.  The  whistle  was 
broken  by  the  falling  of  some  planks.  •  ♦  ♦ 
The  grates  are  not  in  the  engine;  they  are 
gone.  The  boys  tore  up  the  ashpan."  The 
plaintiff  contended  that  the  engine  was  as 
represented,  and  that  the  trouble  was  alto- 
gether due* to  improper  method  and  the  use 
of  incompetent  men  in  operating  it  The  mo- 
tion for  a  new  trial  is  based  on  the  general 
grounds  and  numerous  special  grounds.  The 
view  we  entertain  of  the  merits  will  indicate 
our  opinion  of  the  special  assignments. 

1.  The  verdict  for  the  defendant  was  not 
authorized  by  the  evidence  and  the  law. 
His  own  testimony  shows  that  he  did  not 


comply  with  the  conditions  of  the  contract, 
which  were  binding  upon  him.  If  the  engine 
did  not  work  after  a  trial  of  10  days,  and 
If  the  plaintiff  on  notice  of  the  defect  had 
exercised  its  option  of  remedying  the  de- 
fect and  still  the  engine  did  not  fulfill  the 
warranty,  it  was  the  duty  of  the  defend- 
ant to  return  this  defective  part  to  the  plain- 
tiff "to  the  place  where  received."  He  did 
not  do  so.  The  letters  to  the  plaintiff,  in 
which  the  defendant  said  that  unless  tbe 
plaintiff  made  the  engine  good,  "the  engine 
is  subject  to  your  order,"  or  "I  call  on  you 
now  to  make  good  your  guaranty,  or  con- 
sider the  engine  yours,*'  were  in  no  sense 
a  compliance  with  this  condition.  In  tlie 
case  of  Malsby  &  Avary  v.  Young,  104  Ga. 
205,  30  S.  E.  854,  the  warranty  was  almost 
identical  with  that  under  consideration,  and 
the  Supreme  Court  held:  "Where  a  con- 
tract gives  to  the  purchasers  of  personalty 
sold  to  them  under  an  express  warranty 
the  right,  upon  compliance  with  specified 
conditions,  to  return  the  same  to  the  sell- 
ers by  delivery  at  a  designated  place  free 
of  freight  charges,  a  mere  notice  to  tlie 
latter  that  the  property  is  held  subject  to 
their  order  is  not  a  compliance  with  the  terms 
of  the  contract"  There  the  property  was 
an  engine,  and,  as  said,  the  warranty  was 
substantially  in  the  same  words.  In  Dick- 
ey V.  Winston  Cigarette  Machine  Co.,  117 
Ga.  131.  43  S.  B.  493,  the  contract  was  for 
the  sale  of  a  cigarette  machine,  and  the 
purchaser  had  four  months  In  which  to  try 
the  machine  to  ascertain  if  it  would  make 
cigarettes  as  warranted,  and,  if  not  they 
had  a  reasonable  time,  after  the  expira- 
tion of  the  four  months,  to  return  the  ma- 
chine to  the  plaintiff  at  Winston,'  N.  C.  It 
was  held  that  nothing  less  than  aa  actoal 
return  of  the  property  would  be  a  compli- 
ance with  the  terms  of  the  contract  There 
a  notification  from  the  purchaser  to  the 
seller  by  letter  that  the  machine  was  not 
doing  satisfactory  work,  and  that  It  was 
held  "subject  to  the  order  of  the  seller,** 
was  held  not  sufficient  And  In  McCor- 
mick  Harvesting  Machine  Co.  v.  Allison, 
116  Ga.  445,  42  S.  E.  778,  where  the  con- 
tract was  in  totidem  verbis  as  in  the  case 
sub  judice,  and  the  facts  relied  upon  as  a 
defense  almost  identical,  the  court  held  that 
"upon  failure  of  the  machine  to  work  well 
and  failure  of  the  seller,  upon  proper  notice, 
to  have  It  put  in  order,  a  notice  by  the  pur- 
chaser to  the  agent  of  the  seller  that  the 
machine  was  held  subject  to  the  seller's  or- 
der was  not  a  compliance  with  the  terms  of 
the  contract" 

Of  course,  it  cannot  be  reasonably  insisted 
that  the  statement  by  the  purchaser  to  the 
lawyer  of  the  seller  in  January,  1908,  one 
year  after  the  purchase  of  the  engine,  that 
"this  is  your  engine,"  was  a  compliance  with 
the  provision  of  the  contract  that  it  was  •*to 
be  returned  by  the  purchaser  free  of  change 
to  the  place  where  received."    Nor  was  the 
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return  of  the  engine  by  the  pnrchaser,  when 
sued  on  the  note,  to  Macben,  where  it  was 
pat  in  the  back  of  Bullard  Bros.'  store,  a 
compliance  with  the  con-tract,  for  it  was  to 
be  retomed  "to  the  place  where  received." 
and  that  place  was  Pope's  warehouse,  In 
Montlcello.  Besides,  It  conld  hardly  be  ex- 
pected that  the  plaintiff  would  be  willing  to 
receive  the  engine  in  the  swamp,  badly  dis- 
mantled and  misused,  or  at  Machen,  in  the 
condition  of  abuse  and  injury  caused  by  de- 
fendant; and  we  do  not  think  there  was 
any  waiver  by  the  seller  of  this  condition  of 
the  contract  The.  only  evidence  relied  upon 
as  constituting  a  waiver  was  the  statement 
made  to  the  defendant  by  the  lawyer  of 
the  plaintiff  more  than  six  months  after 
the  engine  had  "broken  down,"  and  when 
It  was  down  on  the  creek,  badly  abused  and 
dismantled  that  *'the  Case  people  never 
take  back  an  engine."  According  to  the  de- 
fendant's own  testimony,  when  this  state- 
ment was  made  he  was  using  the  engine, 
or  parts  of  it,  and  had  been  using  it  since 
July.  It  could  hardly  be  expected  that  the 
"Case  people"  would  take  back  the  engine 
when  tendered,  where  tendered,  and  in  the 
condition  in  which  it  was.  Neither  Justice, 
law,  nor  equity  required  that  they  should  do 
BO,  and  to  claim  that  a  failure  to  do  so,  un- 
der the  circumstances,  constituted  a  waiver 
of  the  terms  of  the  contract  on  this  subject, 
would  be  a  gross  perversion  of  the  doctrine 
of  waiver.  Besides,  the  attorney  in  question 
went  to  collect  the  note  for  the  engine,  and 
not  to  take  back  the  engine,  and  there  is 
no  evidence  that  he  had  any  right  to  waive 
any  of  the  terms  of  the  contract;  and  the 
express  language  of  the  contract  negatives 
the  authority  of  the  agent  to  make  any  al- 
teration in  its  terms. 

2.  For  other  reasons  the  verdict  for  the 
defendant  is  without  evidence  and  unauthor- 
ized by  both  the  terms  of  t^e  contract  and 
the  law.  According  to  the  testimony  of 
the  defendant,  the  engine,  while  in  his  pos- 
session and  while  operated  by  him,  had  been 
badly  abused  and  misused,  and  parts  taken 
oif  and  carried  away.  Under  the  contract 
this  conduct  of  the  plaintiff  discharged  the 
company  from  all  liability  whatsoever. 
Again,  the  defendant  had  in  fact  used  the 
eng^e  for  over  a  year,  he  had  sawed  over 
100,000  feet  of  lumber  with  tt,  and  was 
still  using  it  when  suit  was  filed,  or  at  least 
parts  of  it.  How  can  a  verdict  finding  a 
total  failure  of  consideration  be  sustained, 
under  this  evidence  of  the  defendant  him- 
self. The  buyer  of  this  engine,  after  buying 
it,  and  finding  that  it  was  not  satisfactory, 
had  the  election  to  return  it  '*to  the  place 
where  received,"  and  demand  the  return  of 
his  note  and  the  cash  he  had  paid.  He  did 
not  do  this,  but  continued  to  keep  the  en- 
gine and  to  use  it  for  over  a  year.  This 
conduct  on  his  part  can  bear  but  one  Just 


construction  under  the  law.  H^  Is  precluded 
from  the  Inconsistent  defense  of  rescission, 
and  reclamation  of  that  which  he  had  paid 
on  the  purchase  price.  He  elected  to  keep 
and  use  the  engine,  notwithstanding'  its  de- 
fects. He  should  be  required  to  pay  for  it 
Fox  V.  Wilkinson,  133  Wis.  337,  113  N.  W. 
660,  14  L.  R.  A.  (N.  S.)  1107. 
Judgment  reversed. 

POWELL,  J.  (concurring  specially).  While 
I  think  that  there  may  have  been  some 
waiver  of  strict  compliance  with  the  terms 
of  the  contract  in  this  case  (see  McDanlel  v. 
Mallary  Brothers,  6  Ga.  App.  648,  66  S.  B. 
146),  yet,  under  the  general  law,  the  plaintiff 
was  entitled  to  recover. 


(7  Oa.  App.  681) 
GORDON  V.  STATE.    (No.  2,532.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(8yUdbu9  by  the  Court.) 

1.  JuBT  (§  116*)  —  Challenge  to  Polls  — 
Gbouitds. 

Immediately  preceding  the  trial  of  the 
plaintifF  in  error  for  the  ofitense  of  selling  intox- 
icating liquor,  the  defendant  in  another  case,  on 
trial  for  the  same  offense,  stated  that  he  had 
bought  from  plaintiff  in  error  the  whisky  which 
he  was  charged  with  selling.  This  statement 
was  made  in  the  presence  of  the  Jurors  who 
subsequently  convicted  the  plaintifc  In  error. 
Held,  if  the  statement  was  good  cause  of  chal- 
lenge at  all,  the  challenge  should  have  been  made 
to  the  polls,  and  not  to  the  array.  Paulk  v. 
State,  2  Ga.  App.  662,  58  S.  B.  1100;  Bryan  v. 
State,  124  Ga.  79,  52  8.  E.  298,  and  cases  cited. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §  543 ;   Dec  Dig.  S  116.»] 

2.  Cbikinal  Law  (S  37*)— Witnesses  (8  102*) 
—Competency— Detective  —  Hiring  detec- 
tive TO  Discover  Violation  of  Law. 

The  employment  of  a  detective  by  the  sher- 
iff to  ferret  out  and  report  violations  of  the 
prohibition  law  is  not  contrary  to  law  or  the 

Sublic  policy  of  the  state.  The  testimony  of  the 
etective  is  competent  evidence;  his  avocation 
for  hire  affecting  his  credit  as  a  witness.  Union 
V.  State,  7  Ga.  App.  27,  66  S.  B.  24. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  42 ;  Dec.  Dig.  §  37  ;*  Witness- 
es, Cent  Dig.  1  413;  Dec.  Dig.  §  102.*] 

3.  Criminal  LiAW  (§  404*) -Demonstrative 
Evidence  —  Liquor  Illeqally  Sold  — 
Mauks  for  Identification. 

It  was  x^ot  erroneous  to  admit  in  evidence  a 
bottle  containing  a  portion  of  the  whisky  which 
a  witness  testified  he  had  bought  from  the  de- 
fendant, poured  in  the  bottle,  and  delivered  to 
the  sheriff,  because  the  bottle  had  been  labeled 
by  the  sheriff  "com  whisky,'*  and  marked  by  the 
sheriff  for  identification  with  the  name  of  the 
defendant;  the  evidence  positively  proving  that 
the  liquor  in  the  bottle  was  in  fact  com  whisky, 
and  was  bought  from  the  defendant,  and  the 
sheriff  testifying  that  he  put  the  defendant's 
name  on  the  bottle,  subsequently  to  the  pur- 
chase, solely  for  identification.  The  evidence 
as  thus  explained  could  not  have  misled  the 
jury  or  hurt  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $  801 ;   Dec.  Dig.  §  404.«1 
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4.  CBnrmAi.  Law  (|  1159*)— Tbial— Question 

FOB  JUBT— CBBDIBILITY  OF  WITNESSES. 

The  credibility  of  the  two  witnesses  for  the 
state  who  testified  to  sales  made  by  the  defend- 
ant was  exclusively  a  question  for  the  jury. 
The  individual  members  of  this  court  may  not 
credit  the  evidence,  in  view  of  the  good  char- 
acter of  the  defendant  and  the  bad  charac- 
ter of  the  witnesses ;  but  the  jury  did,  and  the 
trial  judge  approved  the  verdict;  and,  as  no 
error  of  law  appears,  this  court  cannot  inter- 
fere. 

[M.  Note.— Por  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  3077 ;  Dec  Dig.  §  1159.*] 

ESrror  from  City  Court  of  Forsyth ;  W. 
M.  Clark,  Judge. 

Leonldas  Gordon  was  convicted  of  Ille- 
gally selling  intoxicating  liquors,  and  brings 
error.    Affirmed. 

Willingham  &  Willingham,  for  plaintiff  in 
error.  R^  L.  Williams,  Jr.,  Sol.,  for  the 
State. 

HILL,  C.  J.    Judgment  affirmed. 


(7  Ga.  App.  MS) 

HUNTER  V.  STATE.    (No.  2,414.) 
(Court  of  Appeals  of  Georgia.    April  19,  1910.) 

(Syllabus  hy  the  Court,} 

1.  Criminal  Law  (§  915*)— Motion  for  New 
Triait— Objections  to  indictment. 

Objections  to  an  accusation  or  indictment 
are  not  properly  presented  by  a  motion  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2152-2158;  Dec.  Dig.  { 
915.*] 

2.  Review  on  Writ  of  Ersor. 

The  complaints  as  to  rulings  upon  testi- 
mony, so  far  as  they  are  formally  sufficient,  are 
not  meritorious. 

3.  Boundaries  (§  36*)— Establishment— Ad- 
missibility of  Evidence. 

When  the  identity  of  a  parcel  of  land  is  in 
question,  if  one  party  should,  in  order  to  prove 
the  location  of  the  land  lines,  offer  a  report  of 
processioners,  it  would  be  relevant  for  the  op- 
posite party  to  show  that  he  had  filed  a  protest 
to  the  return,  and  that  the  issue  thus  arising 
had  not  been  aetermined.  However,  the  protest 
is  without  relevancy  when  no  effort  is  made  to 
establish  the  lines  by  the  return  of  the  proces- 
sioners, though  the  surveyor  and  others  who 
assisted  in  the  processioning  are  s'worn  as  wit- 
nesses and  testify  as  to  facts  as  to  which  they 
acquired  information  by  reason  of  the  survey. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Dec  Dig.  i  36.*] 

4.  Deeds  (i  116*)— Construction— Afteb-Ao- 
QUiRED  Title  of  Vendor. 

The  prosecutor's  ownership  of  the  land  was 
involved  in  the  case.  The  court  charged  the 
jury:  "If  a  vendor  has  corfveyed  land  by  a 
deed  to  a  vendee  before  he  has  title  himself, 
and  afterwards  the  vendor  does  acquire  title, 
his  subsequent  title  inures  to  the  benefit  of 
the  vendee,  and  complete  title  is  vested  in  the 
yendee  the  moment  the  vendor  acquires."  Held, 
that  the  instruction  is  correct,  as  the  facts  enu- 
merated therein  make  a  case  of  what  is  called  a 
"perfect  equity  amounting  to  legal  title** ;  that 
is  to  say,  a  transaction  in  which  the  legal  title 


passes  by  operation  of  law  to  the  beneficiary,  by 
virtue  of  the  provisions  of  the  statute  of  uses, 


codified,  with  slight  modification,  in  Civ.  Code 

1895,  §  3157. 

[E}d.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  S  116.*] 

5.  Review  on  Writ  of  Error. 

The  evidence  authorized  the  convictioii. 

Error  from  City  Court  of  Fitzgerald;  B. 
WaU,  Judge. 

Q.  E.  Hunter  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

E.  S.  Fuller,  for  plaintiff  In  error.  A.  J. 
McDonald,  Sol.,  and  Haygood  &  Cutts,  for 
the  State. 

POWELL,  J.    Judgment  afiOrmed. 


(7  Oa.  App.  63r 
THOMAS  V.   STATE.     (No.  2,177.) 

(Court  of  Appeals  of  Georgia.    April  10,  1910.) 

(SyUaJtua  hy  the  Court,) 

1.  CRnriNAL  Law  (|  1081%*)~Pbocebi>ing8 
ON  Certiorari— Traverse  and  EJzceptions 
TO  Answer— Time  for  Filing. 

.  Both  the  traverse  and  the  exceptions  to 
the  answer  of  the  judge  of  the  countv  court 
were  filed  too  late.  Civ.  Code,  §§  4047,  4651. 
The  superior  court  judge  tries  the  traverse  to 
the  answer  of  the  county  court  judge. 

[£id.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1081%.*] 

2.  CJRiMiNAL  Law  (f  1081%*)— Certiorari— 
Opening  Case  for  Traverse  After  Oral 
Judgment— Discretion  of  Court. 

Even  though  an  oral  judgment  upon  a 
certioiari  because  it  is  subject  to  change  is  in- 
effectual as  a  judgment,  until  reduced  to  writ- 
ing, it  is  entirely  within  the  discretion  of  the 
judge  to  refuse  to  open  the  case  and  permit  a 
traverse  to  be  filed  after  pronouncing  such  an 
oral  judgment,  for  the  reason  that  it  Is  too  late 
to  file  a  traverse,  after  the  hearing  of  the  case  is 
entered  upon. 

[Ed.  Note.— For  other  cases,  see  CMminal 
Law,  Dec.  Dig.  {  1081%.*] 

3.  Criminal  Law  (§  172*)— Jury  (|  29*)— 
Former  Jsopardt—Triai/— Submission  of 
Issues— Waiver  op  Right. 

According  to  the  statements  in  the  answer 
of  the  county  court  judge  there  was  no  error  in 
refusing  to  sustain  the  defendant's  plea  of  for- 
mer jeopardy.  The  right  to  have  the  issue  fonn- 
ed  upon  the  plea  of  former  jeopardy  submitted 
to  a  jurv  was  waived  by  failure  to  object  in 
time  to  the  trial  of  that  issue  by  the  court. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Di«.  i  172  ;♦  Jury,  Dec  Dig.  i  29.*] 

4.  Criminal  Law  (|  1081%*)— Pbocebdinos 
on  Certiorari  —  Disregard  of  Assign- 
ments OF  Error. 

Assignments  of  error  in  the  petition  for 
certiorari  which  are  meritorious  were  not  veri- 
fied by  the  answer  of  the  trial  judge ;  and,  as  no 
exceptions  were  filed  before  the  case  was  sound- 
ed in  its  order  upon  the  docket,  the  judge  of 
the  superior  court  properly  disregarded  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  t  1081%.*] 

5.  Review  on  Writ  of  Error. 

The  evidence  authorized  the  conviction  of 
the  defendant,  and  it  was  not  error  to  overrule 
and  dismiss  the  certiorari. 
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(Additional  8ynabu9  ly  Editorial  Staff,) 

6.  €rimiival  Law  (§  1081^*)-^De:btiobabz^ 
Answeb— -Pbobativs  Force. 

In  certiorari  from  the  superior  court  to  the 
county  court,  the  answer  of  the  judge  of  the 
county  court  must  in  legal  contemplation  be 
deemed  to  recite  the  troth  as  to  what  actually 
transpired. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Dec  Dig.  §  1081%.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty;  H.  G.  Lewis,  Judge. 

Dave  Thomas  was  convicted  of  riding  the 
mule  of  another  i^ithout  his  consent,  and, 
from  a' judgment  dismissing  bis  certiorari,  he 
brings  error.    Affirmed. 

M.  C.  Few,  for  plaintiff  in  error.  Jos.  E. 
Pottle,  Sol.  Gen.,  and  A.  G.  Foster,  for  the 
State. 

RUSSELL,  J.  The  plaintiff  in  error  was 
convicted  In  Morgan  county  court  of  the  of- 
fense of  misdemeanor — ^riding  the  mule  of  an- 
other without  bis  consent  He  sued  out  a 
writ  of  certiorari.  The  case  was  called  (so 
fiir  as  it  appears  from  the  record)  in  its  or- 
der upon  the  docket,  and  upon  the  bearing, 
September  10,  1909,  the  judge  of  the  superior 
court  orally  overruled  and  dismissed  the  cer- 
tiorari. The  judgment  was  not  reduced  to 
writing  until  September  13,  1909,  and  it  was 
signed  by  the  judge  after  the  petitioner  In 
certiorari  bad  filed,  on  bis  own  motion,  ex- 
ceptions to  the  answer  and  a  traverse  of  cer- 
tain portions  thereof.  The  judgment  entered 
by  the  judge  on  the  13tb  however,  was  to 
the  same  effect  as  that  orally  pronounced  on 
the  10th. 

1,  2.  While  It  Is  true  that  the  oral  state- 
ment of  the  judge  as  to  the  certiorari  on  the 
lOtb  of  September  was  not  a  binding  judg- 
ment, the  plaintiff  in  error  cannot  complain 
of  the  refusal  of  the  judge  to  consider  the  ex- 
ceptions and  traverse,  filed  September  13th. 
The  ruling  of  the  judge  upon  the  certiorari, 
until  reduced  to  writing,  was  In  the  breast 
of  the  court  and  subject  to  be  changed  or 
modified  as  the  judge  might  think  proper. 
The  oral  pronouncement  did  not  become  a 
judgment  until  September  13th.  The  point, 
however,  is  that  at  the  time  when  the  judge 
announced  that  he  overruled  the  certiorari 
it  was  already  too  late  for  the  plaintiff  in 
certiorari  either  to  except  to  the  answer  of 
the  magistrate  or  to  traverse  it.  Even  if  the 
judge  had  been  willing  to  allow  the  traverse 
or  the  exceptions  to  be  filed,  or  to  consider 
them,  or  either  of  them  on  the  13th  of  Sep- 
tember, it  would  have  been  a  matter  address- 
ed entirely  to  his  discretion  as  to  whether  he 
would  reopen  the  case  for  the  purpose  of 
allowing  the  traverse  to  be  filed.  We  doubt 
if  a  judge  can  consider  exceptions  or  a  trav- 
erse filed  after  the  time  prescribed  by  law 
without  the  express  consent  of  the  adverse 
party.  But  even  if  he  possessed  a  discretion 
in  this  respect,  the  exercise  of  that  discre- 


tion will  not  be  Interfered  with  by  this  court 
Civ.  Code,  |  4647,  requires  that  exceptions  to 
the  answer  to  a  writ  of  certiorari  shall  be 
filed  in  writing  and  notice  given  the  opposite 
party  before  the  case  is  called  in  its  order 
for  hearing.  There  is  no  Insistence  in  this 
case  that  the  exceptions  were  filed  and  a 
timely  notice  given.  The  answer  must  be 
traversed  before  the  hearing.  Civ.  Code,  § 
4651.  But  it  is  insisted  here  that  the  judge 
erred  in  not  permitting  a  traverse  after  the 
hearing.  We  cannot  concur  In  this  opinion. 
3.  If  the  facts  in  relation  to  the  plea  of 
former  jeopardy  filed  in  the  county  court 
were  as  stated  in  the  petition,  the  judge  of 
the  superior  court  would  have  erred  in  over- 
ruling the  certiorari.  Unfortunately,  howev- 
er, for  the  plaintiff  in  error  In  this  case,  the 
answer  of  the  judge  of  the  county  court  in 
legal  contemplation  must  and  does  recite  the 
truth  as  to  what  actually  transpired  in  re- 
lation to  the  plea  of  former  jeopardy.  If  the 
plea  of  formw  jeopardy  had  been  disposed 
of  In  the  manner  contended  by  the  coune^ 
for  the  plaintiff  in  error,  the  defendant  should 
have  been  discharged,  because  under  the  de- 
cisions in  Franklin  v.  State,  85  Ga.  570,  11 
S.  E.  876,  McFarlin  v.  State,  121  Ga.  329,  49 
S.  B.  267,  HIU  V.  State,  122  Ga.  166,  50  S.  E. 
57,  and  Massey  v.  State,  124  Ga.  24,  52  S.  E. 
78,  the  defendant  had  been  placed  in  jeopardy. 
The  jury  which  had  been  Impaneled  and 
sworn,  and  which  vras  discharged  by  the  judge 
upon  bis  own  motion,  was  a  qualified  jury. 
According  to  the  answer  the  fact  that  two 
of  the  jurors  selected  were  on  the  grand  jury 
that  found  the  Indictment  had  been  waived 
by  the  defendanj.  He  had  declined  to  strike 
them,  although  by  the  exercise  of  ordinary 
diligence  he  could  have  known  that  these 
two  jurors  had  been  members  of  that  body. 
According  to  the  answer  of  the  judge  of  the 
county  court,  what  actually  transpired  was 
as  follows:  After  the  jury  had  been  stricken 
and  sworn.  It  was  ascertained  that  two  jurors 
were  members  of  the  grand  jury  that  return- 
ed the  Indictment.  The  court  inquired  of 
the  counsel  for  the  defendant  whether  he 
would  go  to  trial  with  the  jury  as  it  stood, 
or  with  a  jury  consisting  of  the  remaining 
four  jurors,  and  stated  that,  if  he  would  not 
consent,  the  court  would  give  him  a  full  pan- 
el of  qualified  jurors  to  select  from.  Coun- 
sel for  the  defendant  refused  to  go  to  trial 
before  the  jury  as  stricken  or  before  a  jury 
of  four  men,  and  added  that  he  "wanted  a 
qualified  jury  to  try  the  case."  The  court 
then  stated  that,  if  the  counsel  for  the  de- 
fendant would  agree  to  strike  another  jury, 
he  would  have  the  sheriff  summon  two  quali- 
fied jurors  to  take  the  place  of  the  two  dis- 
qualified jurors.  The  answer  states  that 
counsel  for  the  defendant  agreed  to  this,  and 
that  a  full  panel  of  twelve  qualified  jurors 
was  made  up,  and  the  jury  stricken  there- 
from, and  that  no  further  objection  was  made 


•Vor  other  casei  lee  same  topic  and  Bection  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Inaezee 
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It  farther  appears  from  the  answer  that  the 
finding  upon  the  issue  made  by  the  traverse 
of  the  plea  of  former  Jeopardy  was  in  ac- 
cordance with  the  above-stated  facts;  the 
real  issue  being  whether  the  defendant  con- 
sented to  the  discharge  of  the  first  jury. 

There  \a  no  point  in  the  objection  that  the 
plea  of  former  Jeopardy  should  have  been  sub- 
mitted to  the  Jury  for  the  reason  that  the  an- 
swer shows  that  the  defendant  waived  any 
right  he  might  have  had  to  have  the  plea  of 
former  Jeopardy  tried  by  a  Jury,  by  failing 
to  object  to  the  issue  being  determined  by  the 
court  Inasmuch  as  there  was  a  demand  for 
trial  by  Jury,  he  was  entitled  to  have  the  is- 
sue upon  the  plea  of  former  Jeopardy  sub- 
mitted to  the  Jury  as  one  of  the  incidents  of 
the  trial  in  the  main  case.  But  although  he 
had  demanded  trial  by  Jury,  and  this  includ- 
ed the  right  to  have  a  Jury  trial  upon  the  plea 
of  former  Jeopardy  as  one  of  the  issues  sub- 
mitted in  the  case,  he  cannot  complain  that 
the  plea  of  former  Jeopardy  was  not  submit- 
ted to  the  Jury.  By  failing  to  object  to  the 
Judge's  passing  upon  the  plea  of  former  Jeop- 
ardy and  by  neglecting  to  insist  upon  his  de- 
mand for  a  Jury  trial,  he  must  be  held  to 
have  waived  his  right  to  have  the  issue  pass- 
ed on  by  a  Jury.  A  party  cannot  sit  by  and 
fail  to  object,  when  objection  should  be  made, 
and  not  be  held  to  waive  a  right  upon  which 
it  was  his  duty  to  insist. 

4.  Some  of  the  exceptions  taken  by  assign- 
ments of  error  in  the  petition  for  certiorari 
are  meritorious;  but  the  Judge  of  the  su- 
perior court  did  not  err  in  disregarding  them, 
as  they  were  not  verified  by  the  answer,  and 
no  exceptions  were  filed  to  the  answer. 

6.  The  evidence  authorized  the  conviction 
of  the  defendant  in  view  of  the  fact  that  the 
untra versed  answer  of  the  county  court  Judge 
negatived  and  eliminated  the  assignment  of 
error  in  regard  to  the  plea  of  former  Jeop- 
ardy. The  answer  is  necessarily  controlling. 
It  either  denied  or  failed  to  verify  each  and 
every  assignment  of  error  tn  the  petition  for 
certiorari  For  the  reasons  stated  in  the  first 
division  of  the  opinion,  the  traverse  and  ex- 
ceptions came  too  late.  Consequently  it  was 
not  error  to  dismiss  the  certiorari. 

Judgment  affirmed. 


(7  Ga.  App.  646) 

BDBNFIELD  at  al.  v.  BANK  OF  MILLBN. 

(No.  2.236.) 

(Court  of  Appeals  of  Oeorgia.    April  19,  19ia) 

(8yllahu9  by  the  Court.) 

1,  CoxjBTS  (§  188*)— Cnr  CouRxs-nJuBisDio- 
noN— Suit  Respectino  Title  to  Land. 
A  city  court  has  jurisdiction  to  reduce  to 
judgment  a  debt  secured  by  a  deed,  as  provided 
in  section  5432  of  the  Civil  0>de.  Neither  the 
rendition  of  the  judgment  upon  the  debt  nor  any 
step  necessary  for  that  purpose  concern  the  ti- 
tle to  the  land.  Such  a  suit  is  not  a  suit  re- 
specting the  title  to  the  land.    The  fact  that  a' 


special  lien  is  prayed  for  in  the  petition  may  b^ 
treated  as  surplusage  and  does  not  affect  the 
jurisdiction  of  the  court. 

[Bd.  Note.— For  other  cases,  see  C!ourts,  Dec 
Dig.  S  188.*] 

2.  COEFORATIONB  (S|  34,  514*)— I^LEADINO  (i 
6*)-^AonON8  — IXUBOATION  OF  COHPOBATE 
CHABACTEB^BSTOPPKL  TO  DSNT  COBFOBATI 
BXISTSNCK. 

It  is  not  necessary  for  a  corporation  in 
bringing  a  suit  to  aver  that  it  is  a  corporation 
when  its  name  imports  a  corporate  body,  or 
when  the  fact  of  its  incorporation  is  a  matter 
of  judicial  knowledge.  A  i^arty  will  not  be 
heard  to  deny  that  the  opposite  party  to  a  suit 
is  a  corporation  where  he  has  dealt  with  such 
I>arty  as  a  corporation. 

[Bd.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  fi§  81-96,  2052-2081;  Dec  Dig.  ft 
S4,  514  ;♦   Pleading.  Dec  Dig.  %  tk^Y 

3.  Bills  and  Notes  (§  534*)— AcnoNa— At- 
tobnet's  Pees— Statutobt  Notice. 

The  statutory  notice  given  for  the  purpose 
of  fixing  liability  for  attorney's  fees  must  dis- 
close the  holder  of  the  note  in  whose  behalf 
payment  is  demanded.  A  notice,  which  does 
not  expressly  state  or  otherwise  disclose  who  is 
the  holder  of  a  note  upon  which  attomey^s  fees 
are  sought  to  be  recovered,  is  insufi&cient  to  be 
the  basis  of  a  judgment  for  attorney's  fees. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  |  534.*] 

4.  Bills  and  Notes  (8  487*)  —  Actions  — 
Pleading  Akendmsnt  or  Petition. 

Where  it  appears  in  the  plaintiff's  petition, 
or  from  exhibits  attached  thereto,  that  one  of 
the  defendants  designated  as  an  indorser  is  in 
fact  a  security,  the  petition  may  i>e  amended  by 
alleging  such  obligor  to  be  a  security. 

[£2d.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  1580;  Dec  Dig.  §  4S7.*] 

Brror  from  City  Court  of  Millen;  R.  P. 
Jones,  Judge. 

Action  by  the  Bank  of  Millen  against  J. 
B.  Bdenfield  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed, 
with  directions. 

Hill  &  Anderson,  for  plaintiffs  in  error. 
W.  Van  Tyler,  for  defendant  in  error. 

RUSSBLL,  J.  The  Bank  of  Millen  obtain- 
ed a  verdict  and  Judgment  against  the  plain- 
tiffs in  error  upon  certain  promissory  notes. 
General  exception  is  taken  to  the  judgment, 
and  error  is  specially  assigned  upon  certain 
rulings  anteceding  the  final  judgment  and 
which  necessarily  controlled  it.  The  defend- 
ants demurred  to  the  plaintUTs  petition  and 
also  filed  a  plea  to  the  Jurisdiction.  The 
demurrer  was  overruled,  and  the  plea  to  the 
jurisdiction  was  stricken  on  motion,  and  er- 
ror is  assigned  upon  these  rulings.  The  ver- 
dict and  judgment  contain  a  finding  against 
the  defendants  for  attorney's  fees.  We  find 
no  error  in  any  of  the  rulings  of  the  court  be- 
low, except  that  a  judgment  for  attorney's 
fees  was  unauthorized.  The  plea  to  the  ju- 
risdiction \s  based  upon  the  ground  that,  the 
petitioner  being  the  holder  of  a  deed  to  se- 
cure a  debt  and  bring  the  enforcement  of  a 
special  lien  upon  real  estate,  jurisdiction  of 
the  subject-matter  was  vested  exclusively  in 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  IndaKes 
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the  superior  court  of  Jenkins  county.  There 
is  no  merit  In  the  plea,  because  it  is  apparent 
that  the  only  purpose  of  the  suit  was  to  re- 
duce the  notes  to  Judgment,  and,  as  a  matter 
of  fact  this  was  all  that  was  done.  Jt  is 
.true  that  the  petition  alleges  that  the  de- 
fendants, in  order  to  secure  the  payment  of 
the  notes,  made  deeds  to  certain  real  estate 
described  in  the  petition,  as  well  as  to  cer- 
tain personal  property  set  forth,  and  alleges 
that  the  suit  is  brought  for  the  purpose  of 
asserting  the  plaintiff's  special  lien  upon 
said  property ;  but  in  the  same  connection  it 
is  stated  that  the  plaintiff's  purpose  is  to  re- 
cover a  general  judgment  against  all  of  the 
defendants.  The  merit  of  the  plea  to  the  Ju- 
risdiction, if  any,  depends  upon  whether  the 
suit  was  one  respecting  title  to  land.  If 
it  is,  the  city  court  of  Millen 'would,  of  course, 
be  without  Jurisdiction ;  but.  If  adjudication 
of  the  title  is  clearly  not  involred,  the  city* 
court  would  hare  full  Jurisdiction  to  reduce 
the  plaintlfrs  demand  to  Judgment 

We  are  clear  in  the  opinion  that  the  plea 
to  the  Jurisdiction  was  properly  stricken,  be- 
cause the  plaintiff's  petition  is  not  one  re- 
specting title  to  land.  While  it  is  stated 
that  some  of  the  defendants  made  a  deed 
to  the  plaintiff,  it  is  also  stated  that  the  pur- 
pose of  the  deed  was  to  secure  indebtedness. 
The  title  cannot  be  involved  in  the  suit,  be- 
cause these  allegations  are  mere  surplusage, 
being  unnecessary  to  protect  the  plaintiff's 
rights,  after  the  rendition  of  a  Judgment  in 
Its  favor.  The  reduction  to  Judgment  of  a 
debt  secured  by  a  deed,  under  the  provisions 
of  section  5432  of  the  Civil  Code,  does  not 
bring  up  the  question  of  title.  If  the  defend- 
ant in  fi.  fa.  did  not  have  title  at  the  time 
he  conveyed  the  property  to  the  creditor,  and 
for  that  reason  the  creditor's  attempt  to  put 
title  into  him  for  the  purpose  of  levy  and 
sale  was  ineffectual,  that  question  would  be 
raised  subsequently  to  the  levy.  The  allega- 
tion that  the  debt  was  secured  by  a  deed,  and 
the  statement  that  one  of  the  purposes  of 
the  suit  was  to  get  a  special  lien,  is  clearly 
surplusage,  because  in  any  contest  over  these 
questions  the  plaintiff  in  fl.  fa.  could  show 
aliunde  that  the  lien  of  his  Judgment  was 
superior  to  that  of  others  by  reason  of  the 
fact  that  his  debt  had  been  secured  by  deed. 
The  city  court  of  Mlllen  had  full  Jurisdic- 
tion to  reduce  to  Judgnoent  the  debt  in  favor 
of  the  plaintiff,  and  the 'allegations  in  regard 
to  the  nature  of  the  plaintiff's  security,  be- 
ing entirely  unnecessary,  could  be  disregard- 
ed as  surplusage.  Section  5432  of  the  Civil 
Code  confers  a  right  which,  it  is  plain,  from 
the  language  employed  in  section  1970  of  the 
Code  of  1882,  Is  not  required  to  be  enforced 
in  the  superior  court  solely.  The  language 
used  in  section  1970  of  tiie  Code  of  1882  is, 
"When  any  Judgment  shall  be  rendered  in  any 
of  the  courts  of  this  state,**  etc  A  suit  to  re- 
duce to  Judgment  in  any  court  in  this  state 
a  debt  which  is  within  its  Jurisdiction,  al- 
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though  the  debt  may  be  secured  by  a  deed  to 
realty,  is  not  a  suit  respecting  title  to  land, 
nor  does  it  affect  the  title.  Any  effect  upon 
a  title  must  develop  subsequently  to  the  ren- 
dition of  the  Judgment,  and  is  dependent  up- 
on whether  there  is  or  is  not  real  estate  se- 
curity. 

2.  The  plaintiffs  in  error  could  not  be 
heard  to  assert  that  the  Bank  of  MiUen  was 
not  a  corporation,  because  its  name  Imports 
a  corporation,  and  they  had  dealt  with  it  as 
such.  But  aside  from  this  fact,  the  demurrer 
setting  up  that  the  petition  is  defective  be- 
cause it  fails  to  set  out  whether  the  Bank  of 
Millen  is  a  copartnership  or  a  corporation 
was  not  sustainable,  because  its  name  im- 
ports a  corporate  body  (Wilson  v.  Sprague 
Co.,  55  Ga.  673),  and,  furthermore,  being 
chartered  by  the  state,  the  courts  Judicially 
know  that  the  Bank  of  Millen  is  a  corpora- 
tion. Another  ground  of  the  defendants'  de- 
murrer to  the  petition  was  that  no  copies  of 
the  alleged  securities  were  attached  to  the 
petition.  From  what  has  already  been  said, 
it  was  unnecessary  that  any  statement  should 
have  been  made  in  reference  to  the  nature  of 
the  plaintiff's  security,  and  consequently  un- 
necessary that  the  amount  of  surplusage  in 
the  petition  should  have  been  increased  by 
the  more  specific  information  called  for  by 
the  special  demurrer.  Under  the  rulings  in 
Coleman  v.  Slade,  75  Oa.  61  (4),  and  McAlpin 
V.  Bailey,  76  Ga.  687,  where  one  who  has 
taken  a  deed  to  land  to  secure  a  debt  recov- 
ers a  Judgment  against  the  debtor,  it  is  not 
necessary  that  the  Judgment  should  set  forth 
its  specific  lien  or  right  of  priority.  The  fact 
that  the  debt  was  so  secured  may  be  shown 
aliunde.  In  the  Coleman  Case  it  was  held 
that  the  fact  that  the  deed  was  given  need 
not  be  set  out  in  the  Judgment  or  the  plead- 
ings, or  in  the  note  sued  upon,  and  the  lien 
need  not  be  specified  in  the  declaration  or 
Judgment  Upon  this  subject  see,  also,  Ben- 
nett V.  McConnell,  88  Ga.  177  (3),  14  S.  B.  208, 
Marshall  v.  Charland,  109  t;^a.  309,  34  S.  E. 
671,  and  Bush  v.  Bank  of  Thomasvllle,  111 
Ga.  666,  36  S.  E.  900. 

3.  We  think  the  court  should  have  sustain- 
ed the  third  ground  of  the  defendants'  de- 
murrer, which  pointed  out  that  the  notices 
attached  to  the  petition,  and  by  which  it 
was  sought  to  affix  liability  for  attorney's 
fees  upon  the  defendants,  failed  to  set  out  the 
holder  or  holders  of  the  obligation  at  the 
time  the  notice  was  given.  One  purix)se  of 
the  Legislature  in  providing  that  a  debtor 
should  have  10  days'  notice  of  the  creditor's 
intention  to  sue  him,  was  to  give  the  debtor 
an  opportunity  of  paying  th^  note,  and  thus 
relieving  himself  of  attorney's  fees  and  costs. 
If  there  was  a  change  in  the  ownership  ol 
the  note,  he  might  not  know  to  whom  be 
should  make  payment  unless  the  notice  in- 
formed him  who  was  the  holder  at  the  time 
the  notice  was  given.  The  statement  of  the 
holder  should  be  a  designation  of  the  person 
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to  wbom  he  should  make  pasrment.  The  ab- 
sence of  any  statement  indicating  who  refilly 
was  the  holder  would  render  the  notice  of  in- 
tention to  sue  wholly  defective.  It  is  not 
necessary  for  us  to  hold  that  there  must  be 
a  direct  unequlTOcal  statement  designating 
the  holder  of  the  note  (though  this  would 
certainly  be  the  better  practice),  but  there 
must  at  least  be  some  statement  which  will 
clearly  Indicate  by  necessary  implication  who 
the  holder  is,  so  that  the  debtor  will  know 
to  whom  payment  is  due,  for  the  reason  that 
he  may  have  a  counterclaim  against  one  per- 
son who  might  be  the  holder,  or  a  good  de- 
fense against  another  when  he  would  be  ob- 
liged to  pay  a  third  individual  into  whose 
hands  the  note  might  hare  fallen.  The  no- 
tice in  the  present  case  accurately  and  mi- 
nutely describes  the  notes  given  by  the  defend- 
ants in  every  respect,  except  that  it  does  not 
indicate  in  any  way  who  was  the  payee  or 
holder,  and  is  signed  by  counsel  as  "plaintifTs 
attorney."  But  as  the  suit  could  not  be  filed, 
if  attorney's  fees  were  to  be  recovered,  until 
10  days  had  elapsed,  there  was  at  the  time 
of  the  notice  no  plaintiff.  As  illustrating 
what  we  mean  by  saying  that  the  holder  of 
the  note  must  at  least  be  clearly  indicated, 
we  may  say  that  the  notice  In  the  present 
case  would  have  been  sufllcient  if  counsel  had 
signed  as  attorney  for  the  Bank  of  MiUen. 
The  fact  that  the  defendants  knew  that  they 
gave  to  the  Bank  of  Millen  notes  similar  to 
those  described  did  not  compel  the  inference 
that  the  Bank  of  Millen  was  the  holder  of 
the  notes  upon  which  it  was  sought  to  hold 
them  liable  for  attorney's  fees,  because  they 
might  have  given  notes  of  the  same  date  and 
same  amount  to  some  other  corporation  or 
individual,  or  the  notes  they  gave  the  Bank 
of  Millen  might  have  passed  into  the  hands 
of  other  holders.  To  fix  liability  for  attor- 
ney's fees  upon  the  makers  of  a  promissory 
note,  or  upon  indorsers  or  securities,  the 
statutory  notice  given  for  the  purpose  of  fix- 
ing liability  must*  in  some  way  disclose  the 
holder  of  the  note,  in  whose  behalf  payment 
is  demanded.  A  notice  which  does  not  state 
who  is  the  holder  of  the  note  is  insufficient 
to  be  the  basis  of  a  Judgment  for  attorney's 
fees. 

In  Baskins  v.  Taldosta  Bank  &  Trust  Ck>., 
5  Ga.  App.  600,  63  S.  E.  648,  we  held  that  a 
statutory  notice,  which  stated  to  whom  the 
note  was  payable,  but  did  not  state  whether 
the  original  payee  or  an  assignee  was  the 
holder  at  the  time  of  the  notice,  was  insuffi- 
cient to  fix  liability  for  attorney's  fees  in 
favor  of  the  assignee.  The  rule  is  not  af- 
fected by  the  fact  that  in  this  case  no  Intima- 
tion is  given  as  to  who  Is  the  possible  holder, 
or  even  as  to  who  was  the  original  payee. 
No  reason  appears  why  the  plaintiflT  should 
not  have  recovered  upon  the  note.  But  a 
finding  for  attorney's  fees  was  not  warranted. 
It  is  useless  to  remand  the  case  for  another 


trial,  because  the  notice  must  be  given  10 
days  before  the  suit  is  filed,  and  this  omission 
cannot  now  be  cured. 

The  Judgment  is  therefore  affirmed,  with 
direction  that  the  amount  awarded  for  attor- 
ney's fees  be  stricken  from  the  Judgment  in 
the  trial  court,  and  that  the  plaintiffs  in  error 
recover  of  the  defendant  in  error  the  cost  of 
bringing  the  case  to  this  court 

Judgment  affirmed,  with  dlrectioiL 


(7  Oa.  App.  «M) 
JACKSON  V.  GEORGIA  R.  &  BANKING  00. 

(No.  2,209.) 

(Court  of  Appeals  of  Georgia.    April  19,  19ia) 
(SvUahut  hw  the  Ooiirt.} 

1.  OaBRIEM  (I  «21*>— INJXTBT  TO  PaSSBNOKB— 

Instructions. 

In  a  suit  by  a  passenger  against  a  railroad 
company  to  recover  damages  for  personal  in- 
juries caused  by  the  running  of  its  train,  it  is 
not  error  for  the  coort  to  charge  as  follows: 
"The  burden  of  proof  is  on  the  plaintiff,  the 
presumption  being  first  against  him ;  but,  if  the 
testimony  shows  that  the  plaintiff  is  injured, 
that  proof  raises  a  presumption  of  the  defend- 
ant's negligence,  and  casts  the  burden  on  him." 
Although  the  chai;ge  that  the  presumption  was 
first  against  the  plaintiff  was  not  tecbnically  cor- 
rect, yet,  as  the  burden  was  on  him  to  make  out 
a  prima  facie  case,  the  practical  eff<ect  was  the 
same,  and  the  jur^  could  not  have  been  misled, 
or  the  plaintiff  injured,  by  such  a  charge. 


[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  §  321.*] 

2.  Trial  (|§  104,  219*)  —  Carriers  (|  339*)  — 
Neoligencb  (§  141*)— Injury  to  Passen- 
ger—Instructions— "Clear  Chance." 

It  was  not  error  to  charge  that,  if  the  jury 
found  from  the  evidenoe  that  the  plaintiff  had 
a  ''dear  chance"  to  avoid  the  consequences  of 
the  defendant's  negligence,  there  could  be  no 
recovery.  The  words  "clear  chance"  are  of  or- 
dinary significance  and  easily  understood  by  the 
jury.  It  was  not  necessary  for  the  court  to 
define  the  meaning  of  these  two  words.  If  the 
plaintiff  had  a  "clear  chance"  to  av<ad  the  con- 
sequences of  defendant's  negligence,  it  follows 
that  he  could  have  avoided  such  negligence  by 
the  exercise  of  ordinary  care.  Nor  is  this  in- 
struction improper  l>eGau8e  it  is  equivalent  to 
telling  the  jury  what  is  or  is  not  negligence.  It 
is  the  duty  of  the  court  always,  where  the  issue 
is  raised  by  the  pleadings  and  the  evidence,  to 
charge  this  principle  <^  law,  and  a  failure  to 
do  so  would  be  reversible  error.  Seaboard  Air 
Line  Railway  v.  Bostock,  1  Ga.  App.  189,  58 
S.  B.  136 ;  Atlanta  Ry.  v.  Gardner,  122  Ga.  92. 
49  S.  E.  818. 

[E?d.  Note.— For  otfi^r  cases,  see  Trial,  Cent 
Dig.  II  465,  489;  Dec.  Dig.  M  194,  219;*  Car- 
riers. Cent  Dig.  §  1353:  Dec  Dig.  |  839;* 
Negligence,  Cent  Dig.  {  383 ;  Dec  &g.  |  141.*1 

3.  Appeal  ano  Error  (|  1068*)— Errors  in 
Charos— Curs  by  Verdict. 

If  the  court  committed  any  error  in  in- 
structing the  jury  as  to  how  they  could  use  the 
annuity  tables,  it  was  rendered  harmless  by  the 
finding  that  the  plaintiff  was  not  entitled  to 
recover  anything. 

[fki.  Note.— For  other  caseiL  see  Appeal  and 
Error,  Cent  Dig.  ||  4225-1230;    Dec.  Dig.  | 

loea*] 


*For  other  cases  see  same  topic  and  aection  NUMB  BR  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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4b  Trial  (S  66*)— Afpkai.  awd  Bbbor  (8  970«) 
—  Recbption  of  Evidence  —  Reopening 
Case—Discretion  op  Oourt. 

The  trial  judee  has  a  rigrht  to  reopen  a 
case  at  any  time  tor  the  introduction  of  addi- 
tional testimony,  and  this  discretion  will  not  be 
disturbed  unless  manifestly  abused ;  and  where 
the  jxidse,  after  the  evidence  was  closed,  re- 
opened the  case  and  allowed  the  introduction  of 
another  witness  by  the  defeindant,  it  was  not 
an  abuse  of  his  discretion  to  do  so  in  the  ab- 
sence of  one  of  the  attorneys  for  the  defendant. 
Where  the  attorney  who  filed  the  petition,  and 
who  was  apparently  the  leading  counsel,  was 
present  and  cross-examined  the  witness. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dip.  §}  15(V-1G8 ;  Dec.  Dig.  §  (36  ;♦  Appeal  and 
Error,  Cent  Dig.  S  3851 ;    Dec.  Dig.  {  970.*] 

5.  Review  on  Writ  of  Error. 

Hie  charge  as  a  whole  clearly,  folly,  and 
accurately  presented  to  the  jury  the  law  applica- 
ble to  the  issues  made  by  the  evidence.  No  ma- 
terial error  appears  to  have  been  committed,  and 
the  evidence  fully  supports  the  verdict 

Error  from  Cl^  Court  of  Sparta;  F.  L.  Lit- 
tle, Judge. 

Action  by  J.  J.  Jaduson  against  the  Georgia 
BaUroad  &  Banking  Company.  Judgment  for 
defendant,  and  plalntUf  brings  error.  Af- 
firmed. 

Robt  L.  Merrltt  and  Robt.  L.  B^ner,  for 
plaintiff  In  error.  Jos.  B.  Sc  Bryan  Cummlng 
and  W.  H.  Burwell,  for  defendant  In  error. 

HIIiL^  O.  J.    Judgment  afOrmed* 


(86  s.  c.  98) 

SHELTON  V.  SOUTHERN  RY.  CO.  et  al.t 

(Supreme  Court  of  South  Carolina.    April  22, 

1910.) 

1.  Plbadino  (J  I*)— Object. 

The  object  of  pleading  is  to  advise  the  par- 
ties of  the  issues  tney  will  be  called. on  to  meet, 
and  to  give  them  opportunity  to  prepare  for 
trial. 

[Ed.   Note.— For   other  cases,    see    Pleading, 
Cent  Dig.  f  1 ;  Dec.  Dig.  I  1.*] 

2.  Pleading  (|  237*>— Amendmentv-Axlow- 

ANCE. 

Where  the  complaint^  in  an  action  for  in- 
juries to  a  passenger,  advised  the  carrier  that  it 
was  charged  with  recklessness  in  running  the 
tralh  at  a  high  speed  over  a  defective  roadbed, 
and  its  counsel  so  construed  it  and  the  case  as 
developed,  had  reference  to  the  fact  that  the 
train  -  was  being  run  at  an  excessive  speed,  an 
amendment  to  conform  to  the  proof,  received 
without  objection,  alleging  more  clearly  the 
negligence  in  running  the  train  at  a  hi^h  si>eed, 
was  in  furtherance  of  justice  and  within  the 
conrfs  power  to  grant  under  Code  Civ.  Proc. 
1902,  §  194. 

[Ed.   Note.>-For   other   cases,   see   Pleading, 
Cent  Dig.  f  614 ;   Dec.  Dig.  f  237*] 

8.  Pleading  (|  239*)— Amendment— Allow- 
ance—Conditions. 

Where  an  amendment  to  a  pleadin{|  asked 
for  immediately  before  or  during  the  trial,  op- 
erates as  a  surprise  to  the  adverse  party,  where- 
by he  will  be  misled  to  his  prejudice,  he  must 
prove  that  fact  by  affidavit  or  otherwise,  and, 
when  that  is  done,  the  amendment  must  either 
be   refused,   or,   if  granted,   the  adverse   party 


must   be  given   time  to   prepare  to  meet   the 
amended  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §  020;    Dec.  Dig.  §  239.*) 

4.  Carriers  (^  315*)— Issues,  Proof,  and 
Vabiance— Injuries  to  Passengers. 

In  an  action  for  iniuries  to  a  passenger,  a 
complaint  alleging  negligence  in  running  the 
train  at  a  high  speed  over  a  defective  roadbed 
was  sufficient  to  permit  evidence  that  some  of 
the  train  crew  were  under  the  influence  of  liq- 
uor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1281;  Dec.  Dig.  {  315.*] 

5w  Evidence  (f  118*)— Res  Gestjs. 

A  dedaratiion  to  be  admissible  as  a  part  of 
the  res  gestse,  must  be  substantially  contem- 
poraneous with  the  transaction  and  be  the  spon- 
taneous utterance  of  the  mind  while  under  the 
influence  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  297.  298 ;  Dec  Dig.  |  118.*] 

ft.  Appeal  and  Error  (I  970*)  —  Review- 
Discretion  OF  Trial  Court— Rulings  on 
Evidence. 

The  trial  judge  has  sound  discretion  in  rul- 
ing on  declarations  offered  as  a  part  of  the  res 
gesttt,  and  unless  it  clearly  appears  that  its 
ruling  was  erroneous,  the  court  on  appeal  will 
not  reverse  it 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3850;    Dec.  Dig.  |  970.*] 

7.  Evidence  (f  123*)— Res  Gestjb. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  the  derailment  of  the  train,  evidence 
of  plaintiff  showed  that  the  second  car  from 
the  engine  first  jumped  the  track,  and  that  the 
engine  ran  on  about  three-ouarters  of  a  mile 
without  a  stop,  and  the  engineer  testified  that 
he  stopped  within  150,  or  200  yards,  the  admis- 
sion as  part  of  the  re's  gestse  of  the  statement 
of  the  engineer  running  bis  engine  back  to  the 
wreck  as  to  the  cause  of  the  accident,  was  not 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  !§  364,  365 ;  Dec.  Dig.  {  128.*] 

8.  Appeal  and  Error  (§  1051*>— Review- 
Harmless  Error— Admission  of  Evidence. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  the  derailment  of  the  train,  the  en- 
gineer testified  and  on  cross-examination  admit- 
ted that  he  might  have  made  a  certain  state- 
ment, the  error  if  any  in  admitting  evidence  of 
the  statement  as  a  part  of  the  res  gestae  was  not 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4162 ;    Dec.  Dig.  |  1051.*] 

9.  Evidence  (|  478*)— Opinion  Evidence— 
Admissibility. 

Where  the  facts  on  which  an  opinion  of  a 
witness  is  based  cannot  be  adequately  described 
or  presented  to  the  jui7f  the  witness  may  give 
his  opinion,  and  he  may  testify  to  the  mental 
attitude  of  another  judging  from  his  appearance 
and  demeanor. 

[Ed.  Note.— For  other  cades,  see  Evidence, 
Cent  Dig.  {  2242 ;   Dea  Dig.  |  478.*] 

10.  Appeal  and  Error  (|  1050*)— Review- 
Harmless  Error— Admission  of  Bvidbnck. 

In  an  action  for  injuries  to  a  passenger  by 
the  derailment  of  the  train  caused  by  the  run- 
ning of  the  train  at  an  excessive  speed  over  a 
defective  track,  the  error,  if  any,  in  admitting 
the  testimony  of  plaintiff  that  after  the  acci- 
dent the  conductor  became  very  solicitous  and 
ran  the  train  very  slowly,  was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4153,  4154;  Dec.  Dig.  S 
1060.*] 


•For  other  cues  see  tame  topic  and  secUoa  NUMBER  in  Dec  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Zndex«9 
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11.  0ABBISB8  Q  321*)— Injuries  to  Passen- 

OEBS— AcnON— INSTBXJOTIONS. 

Where  In  an  action  for  injuries  to  a  pas- 
senger by  the  derailment  of  the  train,  the  court 
charged  that  plaintiff  must  prove  negligence  in 
the  operation  of  the  train  by  a  preponderance 
of  the  evidence,  a  charge  that  unless  it  appear- 
ed that  the  derailment  was  accidental,  the  jury 
must  determine  whether  there  was  negligence, 
and  that  if  plaintiff  failed  to  establish,  by  pre- 
ponderance of  the  evidence,  the  negligence,  the 
verdict  must  be  for  the  carrier,  was  not  errone- 
ous as  imposing  on  it  the  burden  of  disprov- 
ing negligence  before  the  defense  that  the  de- 
railment was  accidental  was  available. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1334 ;   Dec  Dig.  f  321.*] 

12.  Cabbiebs  (I  316*)— INJUBIES  TO  Passen- 
QERS— Action— PBESUMPnoNs  and  Bubden 
OF  Pboop. 

A  passenger  who  proves  an  injury  caused 
bj  some  agency  or  instrumentality  of  the  car- 
rier makes  out  a  prima  facie  case,  and  the  law 
raises  a  presumption  that  the  injury  was  caus- 
ed by  the  carrier's  negligence,  and  the  burden 
is  on  it  to  overthrow  Uie  presumption  by  prov- 
ing that  the  injury  was  accidental  or  due  to 
other  causes  than  its  neglect. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §}  1262,  1283,  Dec.  Dig.  f  316.*] 

13.  Cabbiebs  (§  320*)— Injubies  to  Passen- 
gebs—Action-Neqlioence— Question  fob 

JUBY. 

Whether  the  derailment  of  a  train  causing 
injury  to  a  passenger  was  caused  by  a  broken 
flange  on  one  of  the  wheels  of  the  car  that  first 
jumped  the  track,  and  whether  the  proximate 
cause  of  the  derailment  was  the  high  speed  of 
the  train  or  the  broken  flange  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1179,  1315 ;  Dec.  Dig.  S  320.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Tork  County;  J.  C.  Klugb,  Judge. 

Action  by  W.  J.  Shelton  against  the  South- 
em  Railway  Company  and  another.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

McDonald  &  McDonald  and  B.  L.  Abney, 
for  appellants.  Legare,  Holman  &  Baker, 
Finley  &  Jennings,  and  John  Gary  Bvans, 
for  reeiwndent. 


HTDRICK,  J.  Plaintiff  recovered  Judg- 
ment against  defendants  for  injuries  sus- 
tained while  he  was  a  passenger  on  defend- 
ants* road  by  the  derailment  of  the  car  on 
which  he  was  riding. 

In  the  third  paragraph  of  the  complaint.  It 
is  alleged  that  the  train  was  derailed  "while 
moving  at  a  hl^h  rate  of  speed,  and  was 
hurled  with  great  force  from  the  track,  and 
was  almost  demolished  and  destroyed,  and 
that  the  plaintiff  by  reason  of  the  force  and 
effect  thereof,  was  thrown  with  great  yio- 
lenoe  against  the  side  of  the  wrecked  car  in 
which  he  was  sitting,  and  was  caught  and 
fastened  in  said  wreck,  and  that  by  reason 
thereof,  he  received  serious  and  permanent 
hijuries  in  his  back  and  legs,  and  that  his 
nervous  system  was  shocked." 

The  fourth  paragraph  is  as  follows:  •'That 
aie  plaintiff  was  caused  to  be  injured  in  the 


manner  and  by  the  means  aforesaid,  by  and 
through  the  negligent,  wanton,  willful,  and 
reckless  acts  of  the  defendant,  its  servants 
and  agents,  in  maintaining  and  keeping  a 
defective  track  and  roadbed  at  the  point  on 
the  line  of  its  road  above  mentioned,  and  hy 
running  its  said  train  a$  an  exceedingly  high 
rate  of  speed  thereon^  which  was  the  cause 
of  the  derailment  of  said  train.'* 

Testimony  was  Introduced  both  by  plain- 
tiff and  defendants,  without  objection,  as  to 
the  speed  of  the  train.  At  the  conclusion  of 
defendants'  argument,  the  court  allowed  the 
complatut  amended  by  inserting  in  the 
fourth  paragraph  thereof  the  words  italic- 
ized. The  reason  given  by  the  court  for  al- 
lowing the  amendment  was,  in  part,  **the 
whole  drift  of  the  case,  not  only  the  argu- 
ment of  counsel  here,  but  the  whole  drift  of 
the  case,  while  it  was  being  developed,  had 
reference  to  the  fact  that  the  train  was  be- 
ing run  at  a  rate  of  speed,  which  the  plain- 
tiff alleges,  and  those  representing  him,  to  be 
negligent"  The  record  fully  sustains  this 
statement  of  the  court 

By  a  liberal  construction  of  the  complaint 
even  without  the  amendment,  negligence  and 
recklessness  are  alleged  as  to  the  speed  of  the 
train.  In  the  allegation  of  the  fourth  para- 
graph "that  the  plaintiff  was  caused  to  be 
injured  in  the  manner  and  by  the  means 
aforesaid,    by    and    through    the   negligent 

*  *    *  and  reckless  acts  of  the  defendant 

*  *  *  in  maintaining  and  keeping  a  defect- 
ive track  and  roadbed,'*  etc.,  the  words  "by 
the  means  aforesaid'*  couple  the  high  rate  of 
speed  with  the  defective  roadbed,  as  acts  of 
negligence  and  recklessness  causing  the  in- 
jury. That  the  complaint  was  so  understood 
and  interpreted  by  defendants'  attorney 
clearly  appears  from  what  he  said  In  ob- 
jecting to  testimony  as  to  the  train  crew  be- 
ing under  the  influence  of  liquor,  on  the 
ground  that  there  was  no  allegation  in  the 
complaint  as  to  that  matter.  He  said,  in  re- 
ferring to  the  allegations  of  the  complaint: 
"In  the  third  paragraph,  by  means  aforesaid, 
by  the  defective  track,  by  the  rapid  running 
and  being  derailed,  he  was  injured.  •  •  • 
Then  in  the  fourth  paragraph,  that  plaintiff 
was  caused  to  be  injured  in  the  manner  and 
by  the  means  aforesaid.  Now,  what  afore- 
said? By  the  rapid  running  of  the  train,  by 
their  negligence,  wanton  and  willful  acts  of 
the  defendants  in  keeping  and  maiutaining 
the  defective  track  and  roadbed.  That  is 
the  only  allegation  outside  of  the  rapid  run- 
ning of  the  train.  There  is  nothing  about 
the  condi'tlon  of  the  crew." 

Section  194  of  the  Code  of  Civil  Procedure 
of  1902  gives  the  court  the  power,  in  its  dis- 
cretion, before  or  after  judgment,  in  fur- 
therance of  justice,  to  amend  a  pleading,  by 
conforming  It  to  the  facts  proved,  when  the 
amendment   does   not   change   substantially 


•For  other  caiea  see  tame  topic  and  section  NUMBER  in  Deo.  *  Am.  Dlgi.  1S07  to  date,  ft  Report«r  Xndcxei 
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the  olafm  or  defense.  The  amendm^it  al- 
lowed did  not  change  substantially  the  plaln- 
tllTs  claim.  The  object  of  pleading  Is  to 
advertise  the  parties  of  the  Issues  they  wOl 
be  called  ui>on  to  meet,  and  give  them  time 
and  opportunity  to  prepare  for  trial.  T*e 
allegations  of  the  complaint  in  its  original 
form  fully  advertised  the  defendants  that 
they  were  charged  with  negligence  and  reck- 
lessness In  running  a  train  at  a  high  rate  of 
speed  over  a  defective  roadbed.  The  com- 
plaint was  so  understood  and  construed  by 
defendants*  attorney.  The  amendment  al- 
lowed had  the  effect  only  of  making  that  al- 
legation a  little  more  clear  and  specific  than 
it  had  been  made.  The  defendants  were  not 
surprised  or  misled.  If  they  had  been.  It 
was  their  duty  to  make  that  fact  appear  to 
the  court  Where  an  amendment  Is  asked 
for  Immediately  before  or  during  trial,  if  it 
operates  as  a  surprise  to  the  opposite  party, 
whereby  he  has  been  or  will  be  misled  to 
his  prejudice,  he  should  make  that  fact  ap- 
pear to  the  satisfaction  of  the  court  by  affi- 
davit or  otherwise;  and,  in  that  event,  the 
amendment  will  either  be  refused,  or.  If 
granted,  he  will  be  given  time  to  prepare  to 
meet  the  amended  pleading.  In  this  case,  it 
was  not  made  to  appear  or  even  suggested 
that  defendants  were  surprised  by  the 
amendment  On  the  contrary,  as  we  have 
shown,  the  defendants'  attorney  construed 
the  complaint  in  its  original  form,  to  charge 
JQSt  what  It  does  charge,  with  a  little  more 
technical  accuracy.  In  Its  amended  form. 
And,  as  said  by  the  circuit  Judge,  the  whole 
drift  of  the  case,  while  it  was  being  devel- 
oped, had  reference  to  the  fact  that  the  train 
was  being  run  at  a  negligent  and  reckless 
rate  of  speed,  over  a  defective  roadbed. 

Testimony  that  some  of  the  train  crew 
were  under  the  Influence  of  liquor  was  com- 
petent and  relevant  as  tending  to  support 
the  allegations  of  negligence  and  reckless- 
ness, without  any  allegation  to  that  effect  In 
the  complaint.  The  pleadings  should  not  be 
incimibered  with  matter  which  Is  purely  evi- 
dentiary. Sharpton  v.  Ry.,  72  S.  C.  162,  51 
8.  E.  553. 

The  testimony  on  the  part  of  plaintiff  was 
that  the  second  car  from  the  engine  was  the 
first  to  jump  the  track,  and  that  the  engine 
ran  on  about  three-quarters  of  a  mile  be- 
fore it  stopped;  the  engineer  said  he  stopped 
within  150  or  200  yards;  and  when  the  en- 
gineer ran  his  engine  back  to  the  wreck,  he 
Bald  to  the  conductor:  **Cap,  we  have  played 
hell.*'  Error  is  Imputed  to  the  judge  In  ad- 
mitting this  declaration  of  the  engineer,  on 
the  ground  that  it  was  too  long  after  the 
accident  to  be  admitted  as  part  of  the  res 
l^stse.  In  State  v.  McDanlel,  68  S.  C.  304, 
47  S.  B.  384,  102  Am.  St  Rep,  661,  it  was 
held  that  while  the  declaration,  in  such 
cases,  to  be  admissible  as  part  of  the  res 
gestae,  must  be  substantially  contemporane- 
ous with  the  Utlgated  transaction,  and  be  the  | 


instinctive,  spontaneous  utterance  of  the 
mind,  while  under  the  active  influence  of  the 
transaction,  the  circumstances  precluding  the 
Idea  that  it  is  the  result  of  reflection  or  de- 
sign, still  no  hard  and  fast  rule  can  be  laid 
down  as  to  the  precise  time  between  the  oc- 
currence and  the  declaration;  that  each  case 
must  be  decided  upon  its  own  circumstances; 
and  that  much  should  be  left  to  the  sound 
discretion  of  the  trial  Judge;  and  that  this 
court  will  not  reverse  his  ruling,  unless  it 
clearly  appears  from  the  undisputed  circum- 
stances in  evidence  that  the  declaration 
ought  to  have  been  admitted  or  rejected. 

While  the  length  of  time  between  the 
wreck  and  the  making  of  the  declaration  in 
this  case  was  such  as  to  raise  some  doubt 
as  to  its  admissibility,  it  \s  not  such  a  clear 
case  as  would  warrant  the  holding  that  the 
testimony  was  not  within  the  rule.  The 
declaration  was  made  Immediately  upon  the 
engineer's  returning  to  the  wreck  and  see- 
ing what  had  been  done,  and  we  cannot  say 
that  it  was  not  the  spontaneous  utterance 
of  his  mind.  Influenced  solely  by  what  had 
been  done.  But  even  if  it  should  be  held 
that  the  declaration  was  not  within  the  rule, 
there  is  another  reason  why  its  admission 
would  not  be  reversible  error.  The  engineer 
was  examined  as  a  witness,  and,  on  cross- 
examination,  he  did  not  deny  making  the 
statement  but  admitted  that  he  might  have 
said  something  like  that  If  he  had  denied 
it,  the  plaintiff  could  have  proved  It  by  way 
of  contradiction,  in  reply.  Mason  v.  Ry., 
58  S.  C.  70,  36  S.  E.  440,  53  L.  R.  A.  913,  79 
Am.  Rep.  826. 

The  next  error  Imputed  to  the  court  below 
is  In  refusing  to  strike  out  the  testimony  of 
plaintiff  that  after  the  accident,  the  con- 
ductor became  very  solicitous,  and  ran  the 
train  very  slowly.  The  motion  to  strike  out 
the  testimony  was  made  upon  the  ground 
that  it  was  the  opinion  of  the  witness. 
Where  the  facts  upon  which  an  opinion  is 
based  cannot  be  adequately  described  or 
represented  to  the  Jury,  a  witness  may  give 
his  opinion.  Jones  v.  Fuller,  19  S.  C.  66,  45 
Am.  Rep.  7G1.  The  conduct  or  appearance 
of  another  cannot  always  be  adequately  de- 
scribed; hence,  It  is  competent  for  a  witness 
to  testify  as  to  the  mental  attitude  of  an- 
other, judging  from  his  appearance  and  de- 
meanor, as  for  example,  that  he  was  calm, 
or  excited,  or  angry,  and  so  forth.  In  such 
cases,  the  opinion  of  the  witness  Is  received 
from  the  necessity  of  the  case.  While  we 
do  not  think  the  testimony  was  relevant,  be- 
cause it' did  not  tend  to  throw  any  light  on 
the  cause  of  the  accident,  still  we  do  not  see 
how  it  could  have  prejudiced  the  defendants. 

The  next  question  presented  by  the  excep- 
tions is  that  the  judge  erred  in  charging  as 
follows:  "Well,  now,  the  railroad  company, 
as  I  also  have  said,  In  its  second  defense, 
alleges  that  this  thing  occurred  as  an  acci- 
dent and  if  it  appears  by  the  preponderance 
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of  the  evidence  that  there  was  no  willful- 
ness, no  negligence  on  the  part  of  the  rail- 
road company  in  these  respects,  but  that  the 
matter  did  happen  from  purely  accidental 
causes,  which  could  not  be  guarded  against, 
then  the  railroad  company  could  not  be  held 
liable  for  it  But  unless  it  does  appear  that 
it  was  occasioned  by  the  matters  that  were 
accidental,  and  not  by  reason  of  any  negli- 
gence on  the  part  of  the  railroad  company 
in  running  Its  trains  at  the  rate  of  speed  it 
did,  or  in  the  condition  of  the  track,  unless 
it  does  appear  that  it  was  accidental,  and 
not  due  to  any  of  those  causes,  then  the 
theory  that  it  was  accidental  cannot  avail  the 
railroad  company  &b  a  defense,  and  then  you 
will  have  to  determine,  if  that  should  be 
your  conclusion,  whether  the  railroad  com- 
pany was  negligent  or  not,  and,  if  so, 
whether  its  negligence  resulted  in  injury 
to  the  plaintiff;  and.  If  you  determine 
that,  you  will  determine  the  amount  the 
plaintiff  is  entitled  to  recover,  and,  as  I 
have  said,  If  he  has  failed  to  establish, 
by  the  preponderance  of  the  evidence, 
the  negligence  of  the  railroad  company,  you 
wHl  find  for  the  defendant."  The  error  as^ 
signed  is  that  said  charge  imposed  upon  de- 
fendants a  greater  burden  than  the  law  im- 
poses, in  that  it  required  them  to  disprove 
negligence  and  willfulness  before  the  defense 
that  the  derailment  of  the  train  was  an  ac- 
cident would  avail  defendants.  The  lan- 
guage of  the  Judge  is  not  susceptible  of  such 
a  construction,  for  he  said,  in  the  last  sen- 
tence quoted,  **if  he  (plaintiff)  has  failed  to 
establish,  by  the  preponderance  of  the  evi- 
dence, the  negligence  of  the  railroad  com- 
pany, ydu  will  find  for  the  defendant,"  and 
he  had  charged  the  Jury  several  times  that 
plaintiff  must  prove  the  allegations  of  negli- 
gence and  recklessness  by  the  preponderance 
of  the  evidence.  Moreover,  the  law  is  well 
settled  that,  when  a  passenger  proves  injury 
caused  by  some  agency  or  in^rumentality  of 
a  carrier,  he  makes  out  a  prima  facie  case, 
and  the  law  raises  a  presumption  that  the 
Injury  was  caused  by  the  negligence  of  the 
carrier;  and  the  burden  is  then  cast  upon 
the  carrier  to  overthrow  the  presumption  by 
proof  that  the  injury  was  accidental,  or  due 
to  other  causes  than  his  neglect.  Steele  v. 
Ry.,  55  S.  C.  389,  33  S.  B.  509,  74  Am.  St. 
itep.  756. 

The  last  exception  is  that  the  court  erred 
in  refusing  to  grant  a  new  trial,  because  the 
undisputed  evidence  was  that  the  derailment 
was  caused  by  a  broken  flange  on  one  of  the 
wheels  of  the  car  that  first  ran  off  the  track. 
The  defendants'  witnesses  testified  that  they 
found  a  wheel  on  the  forward  trucks  of  that 
car  with  a  broken  flange,  and  gave  it,  fls 
their  opinion,  that  this  was  the  cause  of  the 
derailment,  and  their  testimony,  as  to  find- 
ing the  wheel  with  the  broken  fiange  was 
not  contrndicted.  except  Incidentally  in  the 


fact  that  the  piece  of  flange  said  to  have 
been  broken  off  was  not  found.  But  it  was 
a  question  for  the  Jury  to  say  whether  tbelr 
testimony  was  true ;  and.  If  true,  whether  the 
proximate  cai|se  of  the  derailment  waa  the 
high  speed  of  the  train,  or  the  broken  flange, 
for  the  high  rate  of  speed  might  have  caused 
the  flange  to  break. 
Judgment  afilrmed. 


(85  fi.  C.  55S) 

CITY  OF  COLUMBIA  ▼.  MELTON. 

(Supreme  Court  of  South  Carolina.     April  26, 

1910.) 

Eminent  Domain  (8  98*)— Compensation— 
Injury  to  PBOFEBTT--OHANaE  in  Gbadb  or 
Street. 

Act  March  2,  1871  (14  St.  at  Large,  p.  569) 
8  7,  authorizes  the  city  of  Columbia  to  alter 
streets,  etc.,  subject  to  provisos  in  the  first  sec- 
tion, which  provisos  require  the  extension  of 
streets  to  be  made  in  conformity  to  Const,  art. 
1,  {  23,  and  Act  Sept  22,  1868  (14  St  at 
Large,  p.  89),  relating  to  the  taking  of  land 
for  use  of  railroads,  etc.,  both  relating  to  the 
taking  of  private  property  for  public  use.  HeM, 
that  as  the  change  of  the  grade  of  a  street,  or 
failure  of  a  cit^  to  provide  proper  drainage,  so 
as  to  injure  private  property,  was  not  a  taking 
thereof,  the  act  of  1871  did  not  authorize  re- 
covery of  damages  for  such  injuries  by  con- 
demnation proceedings,  any  remedy  of  the  proi>- 
erty  owner  being  an  action  for  damages  under 
Civ.  Code  1902,  i  2023,  permitting  recovery  of 
actual  damages  sustained  by  the  mismanage- 
ment of  anything  under  control  of  the  corpora- 
tion within  the  city  limits,  or  if  the  property 
owner  has  unsuccessfully  demanded  that  the 
city  provide  sufficient  drainage,  and  failed  to 
institute  condemnation  proceedings,  under  sec- 
tion 1  of  the  act  of  1902  (23  St.  at  Large,  p. 
1038),  the  city  shall,  upon  demand  of  the  owner, 
provide  sufficient  drainage  to  carry  off  suri^ce 
water,  except  where  impracticable,  along  the 
streets,  and  allowing  the  municipality  to  con- 
demn a  right  of  way  for  the  necessary  drains, 
and  section  2,  giving  one  injured  by  the  city's 
failure  to  carry  out  the  provisions  of  the  act 
a  right  of  action  for  actual  damages. 

[Ed.  Note—For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §f  252-255 ;   Dec  Dig.  §  9&*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  (bounty;  Geo.  W.  Gage,  Judge. 

Action  by  the  City  of  Columbia  against 
Mary  McCreery  Melton,  to  enjoin  condem- 
nation proceedings.  From  a  decree  for  de- 
fendant, plaintiff  appeals.  Reversed,  and 
condemnation    proceedings  enjoined. 

H.  N.  Edmunds,  for  appellant  Allen  J. 
Green  and  H.  P.  Green,  for  respondent 

GARY,  A.  J.  This  is  an  action  to  enjoin 
condemnation  proceedings.  There  was  a 
former  appeal,  in  which  the  facts  are  fully 
set  out  81  S.  C.  356^  62  S.  B.  245,  399.  The 
present  appeal  is  from  the  following  order: 
"The  consideration  of  this  cause  has  gilven 
me  some  anxiety.  The  law  of  it  is  not  clear 
to  me.  81  S.  C.  887.  The  cause  is  in  equity. 
I  submitted  one  issue  of  fact  to  a  Jury,  and 
the  verdict  was  for  the  plaintiff.  The  issue 
-was  whether  the  plaintiff  has  acquAred  by 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indezw 
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prescription  the  right  to  turn  water  on  de- 
fendant's land.  The  ultimate  object  of  the 
defendant  in  the  special  proceeding  she  has 
begun  is  to  get  compensation  for  the  taking 
of  her  property.  She  has  not  sued  under  the 
statute  for  damages.  She  has  not  sued  in 
equity  for  injunction.  The  plaintiff  has  sued 
to  enjoin  the  special  proceeding  before  the 
clerk.  That  Is  the  case  at  bar.  I  do  not 
know  if  the  Supreme  Court  has  sustained 
the  right  of  the  defendant  to  maintain  the 
proceeding  for  compensation.  All  these  ques- 
tions of  law  are  difficult,  and  to  my  mind 
unsettled.  But  upon  the  issue  tried  before 
me  I  hare  a  settled  conviction,  and  it  is  that 
the  verdict  of  the  Jury  will  work  a  grave 
wrong  to  the  defendant  I  visited  the  locus 
twice,  and  examined  it  with  great  care,  in 
the  light  of  the  testimony.  For  many  years 
the  water  which  fell  in  the  vicinity  of  Ma- 
rlon street  and  Elmwood  avenue  was  accus- 
tomed to  flow  north  across  BImwood  avenue 
in  a  surface  drain,  from  which  it  was  pre- 
cipitated down  upon  defendant's  lands. 
Within  six  years  before  the  commencement 
of  the  special  proceedings  for  compensation 
the  city  let  down  manholes  on  the  south 
side  of  £3mwood  avenue,  near  the  foot  of 
Marion  street  The  accumulated  waters  fell 
down  these  manholes,  passed  under  Elmwood 
avenue,  and  were  thrust  upon  defendant's 
lands,  at  a  point  six  or  seven  feet  below 
where  they  were  accustomed  to  fall  over. 
There  was  clearly  a  substantial  change  of 
the  burden,  for  it  was  bound  to  increase  the 
damage  to  the  servient  estate.  Good  engi- 
neering ought  to  save  property  of  the  citizens 
from  the  ravages  of  water;  bad  engineering 
turns  loose  the  floods  to  go  where  there  is 
least  resistance,  and  counts  not  the  damage. 
I  set  the  verdict  aside,  because  I  am  satis- 
fied the  city  has  wronged,  and  is  still  wrong- 
ing, the  defendant  It  is  so  ordered;  and 
the  prayer  for  perpetual  injunction  is  refus- 
ed." 

The  exceptions  raise  practically  but  two 
questions.  The  first  is  whether  the  appel- 
lant \B  entitled  to  a  trial  by  Jury,  upon  the 
issue  of  title.  On  the  16th  of  July,  1907,  his 
honor  Judge  Dantzler  made  the  following  or- 
der: **This  is  a  motion  on  behalf  of  plaintiff 
to  transfer  this  cause  from  Calendar  1  to 
Calendar  2,  upon  the  ground  that  it  has  been 
improperly  docketed  on  Calendar  1.  The 
suit  is  for  injunction  to  restrain  the  defend- 
ant from  proceeding,  under  the  condemnation 
statutes  of  this  state,  to  have  a  Jury  assess 
the  damages  done  certain  property,  real  es- 
tate within  and  adjoining  the  limits  of  the 
city  of  Columbia,  by  reason  of  the  flow  of 
surface  water  which  defendant  alleges  the 
city  had  diverted  and  piped  upon  her  lands, 
upon  the  ground  that  the  defendant  is  not 
the  owner  of  the  said  premises,  and  that  the 
dty  of  Columbia  has  acquired,  by  prescrip- 
tion, the  right  to  so  drain  its  surface  waters. 


The  pleadings,  therefore,  raise  the  question 
of  title,  which  must  be  tried  by  a  Jury,  un- 
less waived.  The  case  is  therefore  upon  the 
proper  calendar,  and  the  motion  is  refused.'* 
When  the  cause  thereafter  came  on  for  hear- 
ing before  his  honor  Judge  Gage  and  a  Jury, 
the  title  of  Mrs.  Melton  was  admitted.  The 
presiding  Judge  then  submitted  the  following 
issue  to  the  Jury:  "Has  the  city  of  Columbia, 
at  a  point  on  Elmwood  avenue  near  its  Junc- 
tion with  Marion  street,  discharged  in  a 
channel  waters  on  the  land  of  Mrs.  Melton, 
in  practically  tl\e  same  way  and  to  the  same 
extent,  for  20  years  next  before  January, 
1906,  and  continuously  and  adversely  to  Mrs. 
Melton?"  The  Jury  by  Its  verdict  answered: 
"Yes."  The  view  which  the  court  takes  as 
to  the  second  assignment  of  error  renders 
this  question  merely  speculative. 

The  second  question  in  the  case  is  wheth- 
er Mrs.  Melton  had  the  right,  under  the  stat- 
utes, to  institute  condemnation  proceedings; 
for  undoubtedly,  if  she  had  no  such  right, 
then  there  was  error  in  dismissing  the  com- 
plaint When  this  case  was  before  the 
court  upon  the  former  appeal  (81  S.  C.  356^ 
62  S.  E.  245,  399),  Mr.  Justice  Woods  wrote 
an  opinion,  setting  forth  his  reasons  why 
Mrs.  Melton  could  not  resort  to  condemnation 
proceedings  for  the  purpose  of  recovering  the 
damages  alleged  to  have  been  sustained  by 
her.  The  other  members  of  the  court,  how- 
ever, did  not  consider  said  question,  for  the 
reason  that  they  did  not  regard  It  as  then 
properly  before  the  court  for  determination. 
No  such  objection  can  now  be  urged  to  its 
consideration;  and,  for  the  reasons  then  as- 
signed by  Mr.  Justice  Woods,  the  exceptions 
raising  this  question  are  sustained. 

It  is  the  Judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  reversed, 
and  that  the  condemnation  proceedings  be 
enjoined. 

(8S  B.  0.  64S) 

SEABOARD  AIR  LINE  RT.  v.  GARRETT. 

(Supreme  Court  of  South  Carolina.     April  28, 

1910.) 

1,  Wills  (§  616*)— Constbuction— Life  Es- 
tates—Po  web  OF  Disposition. 

Under  a  will  giving  the  testator's  wife,  as 
long  as  she  remained  a  widow,  all  other  prop- 
erty that  testator  possessed  at  the  time  of  his 
death,  and,  if  she  did  not  marry  again,  giving 
her  the  right  to  divide  the  property  among  the 
children  according  to  her  'will,''  and,  in  case 
the  widow  married,  that  the  property  should  be 
divided  among  the  children  and  their  heirs,  the 
widow  took  a  life  estate,  defeasible  on  her  mar* 
riage,  with  power  in  case  of  nonmarriage  to 
divide  the  property  between  the  children  of  the 
testator,  but  if  she  married  or  died  without  hav- 
ing executed  the  power,  the  property  to  be  equal- 
ly divided  among  the  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  141S-1430;  Dec.  Dig.  §  616.*] 

2.  Wills  (§  616*)  —  Constbtjction— ••Wnx." 

In  a  dauae  of  a  will,  giving  testator's  wid- 
ow power  to  divide  certain  property  according 


•Vor  other  cases  see  seme  topio  end  section  NUMBER  la  Dec  ft  Am.  Digs.  UO?  to  date,  ft  Keporter  Indekss 
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to  her  "will,"  the  word  *Viir  means  "accord- 
ing to  her  choice,  decision,  or  discretion,'*  and 
not  "according  to  her  last  will  and  testament," 
and  hence  the  widow  had  power  to  make  divi- 
sion by  deed. 

[EM.  Note.— EV>r  other  cases,  see  Wills,  Dec 
Dig.  f  ei6.* 

For  other  definitions^  see  Words  and  Phrases, 
▼oL  8,  pi>.  74«1,  74620 

8.  Eminent  Domain  (|  152^)— Railboads— 
Intebests  or  Pabties  —  Remain debmen  — 
Wills. 

Where  ander  a  will  the  widow  is  given  pow- 
er to  dispose  of  the  estate  devised  to  her  for 
life  by  dividing  it  among  testator's  children  by 
deed,  and  she  conveys  a  portion  of  the  estate  to 
a  railroad  for  a  right  of  way,  her  life  estate  is 
the  only  interest  afTected  by  the  conveyance, 
and  the  children  as  remaindermen  have  a  right 
to  resort  to  the  condemnation  statute  for  com- 
pensation for  the  damage  to  their  interests. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent,  Dig.  §f  40a-406 ;   Dec.  Dig.  S  152.*] 

4.  Eminent  Domain  (§  176*)— Condemnation 
Pboceedi  NG  s— Pabties. 

Where  under  a  will  the  widow  is  given 
power  to  dispose  of  the  estate  devised  to  her  for 
life  by  dividmg  it  among  testator's  children  ac- 
cording to  her  will,  and  she  exercises  the  power, 
and  gives  that  portion  in  which  she  has  thereto- 
fore granted  a  railroad  right  of  way  to  one  of 
the  children,  in  a  suit  by  such  child  to  recover 
from  the  railroad  damage  to  his  interests  under 
the  condemnation  statute,  the  other  children  are 
not  necessary  or  proper  parties. 

[EJd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  §  176.*] 

Appeal  from  Common  Plea's  Circuit  Court 
of  Union  County;  R.  O.  Purdy,  Special  Judge. 

Action  by  the  Seaboard  Air  Line  Railway 
against  Ada  L.  Garrett  Prom  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

J.  L.  Glenn  and  J.  A.  Sawyer,  for  appel- 
lant   Wallace  &  Barron,  for  respondent 

JONES,  C.  J.  Ada  U  Garrett,  on  April 
25,  1908,  began  a  special  proceeding  against 
the  Seaboard  Air  Line  Railway  for  assess- 
ment of  compensation  for  right  of  way 
through  certain  lands  in  Union  county,  and 
this  action  was  brought  in  May,  1908,  to  en- 
join further  proceedings  under  the  condem- 
nation statute,  and  to  have  It  decreed  that 
Ada  L.  Garrett  was  not  entitled  to  recover 
compensation  for  the  right  of  way  described. 
A  temporary  restraining  order  was  Issued. 
The  case  was  heard  by  Special  Judge  R.  O. 
Purdy  upon  the  master's  report  of  the  testi- 
mony, with  his  conclusions  of  law  and  fact 
Judge  Purdy  reversed  the  judgment  of  the 
master,  vacated  the  restraining  order,  and 
ordered  the  clerk  of  court  to  proceed  with 
the  jury  to  assess  compensation. 

The  exceptions  of  plaintiff  appellant  de- 
pend mainly  upon  the  construction  of  the 
third  clause  of  the  will  of  W.  J.  Tucker, 
who  died  testate  on  April  9,  1870,  seised  of 
the  land  upon  which  the  right  of  way  has 
been  located.  The  clause  in  question  pro- 
vides: '*I  give  and  bequeath  to  my  beloved 
wife,  Penelope  C.  Tucker,  so  long  as  she  re- 
mains a  widow,  all  the  other  property  that 


I  may  possess  at  the  time  of  my  death;  and 
in  case  she  never  marries  again  the  division 
of  the  property  among  our  children  shall  be 
according  to  her  will.  But  in  case  she  mar- 
ries again,  then  all  my  property,  except  the 
ten-thousand-dollar  policy  in  the  Piedmont 
Life  Insurance  Company,  sliall  be  equally 
divided  between  my  children  and  their  heirs, 
to  have  and  to  hold  forever."  We  agree 
with  the  circuit  court  that  Penelope  C.  Tuck- 
er, the  widow,  took  under  this  will  a  life 
estate,  defeasible  on  her  marriage,  and,  hav- 
ing power,  in  case  she  never  married  again, 
to  divide  the  property  between  the  children 
of  the  testator  and  Penelope  Tucker  accord- 
ing to  her  discretion,  but  in  the  case  of  her 
marriage,  or  her  death  without  liaying  mar- 
ried again,  and  without  having  executed  the 
power  of  division,  the  property  to  be  equally 
divided  between  the  children  and  their  heir& 
We  think  the  words  "according  to  her  will" 
mean  "according  to  her  choice,  decision,  dis- 
cretion," and  not  "according  to  her  last  will 
and  testament,"  and  hence  that  she  had 
power  to  make  such  division  by  deed. 

It  appears  that  on  April  25,  1877,  Penelope 
Tucker  by  her  deed  granted  the  right  of  way 
in  question  to  the  Georgia,  Carolina  &  North- 
em  Railway  Company,  and  that  the  plain- 
tiff has  succeeded  to  all  the  rights  of  the 
former  company  therein.  But  since  Pene- 
lope Tucker  had  no  greater  interest  than  a 
life  estate  and  had  no  power  to  dispose  of 
the  fee  belonging  to  the  children,  the  plain- 
tiff did  not  acquire  by  Its  deed  any  ease- 
ment, interest,  or  estate  as  against  the  re- 
maindermen, so  as  to  defeat  the  right  to 
resort  to  the  condemnation  statutes  for  as- 
sessment of  damages  to  their  interest  Cnre- 
ton  V.  Ry.  Co.,  59  S.  C.  377,  37  S.  Bi  914; 
Trlmmler  v.  Darden,  61  S.  C.  236,  39  S.  E. 
373;  Railway  v.  Reynolds,  69  S.  C.  502,  48 
S.  R  47a  Plaintiff  was  bom  in  June,  1867. 
and  was  an  Infant  about  10  years  old  about 
the  time  of  the  grant  of  right  of  way  by  the 
life  tenant  The  railroad  was  constructed 
through  the  land  in  1888  or  1889.  The  Ufe 
tenant  died  in  May,  1907,  without  having 
married  again.  On  October  4, 1893,  Penelope 
Tucker  divided  the  land  among  the  children, 
W.  J.  Tucker,  Mrs.  Clara  F.  Faut,  and  Ada 
L.  Garrett,  and,  reserving  to  herself  a  life 
estate,  made  to  each  of  them  an  ordinary 
deed  of  conveyance  to  a  separate  portion  of 
the  land  specifically  described,  vrith  plat 
attached,  and  reciting  that  the  deed  was  in 
pursuance  of  the  last  will  and  testament  of 
W.  J.  Tucker.  On  the  face  of  tiie  plat  ac- 
companying the  deed  to  Ada  L.  Garrett  w&^ 
the  following  notes  by  the  surveyor:  "1. 
Home  tract  No.  1  452  less  railroad  land  14 — 
438  acres.  2.  Holmes  tract  No.  3  248  rail- 
road land  10 — ^235  acres."  The  metes  and 
bounds  describing  the  land  conveyed  to  Ada 
L.  Garrett  embraced  the  land  occupied  by 
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tte  railroad  as  a  right  of  way.  On  February 
1,  1899,  Penelope  Tucker,  reserving  a  life 
estate  to  herself,  made  another  conveyance 
of  the  same  land  to  Ada  L.  Garrett,  refer- 
ring to  the  former  deed  as  Intended  to  exe- 
cute the  i)ower  glv^i  her  In  the  will  of  W.  J. 
Tucker,  and,  more  fully  reciting  that  this 
deed  was  intended  as  in  execution  of  said 
power  conv^ed,  appointed  and  assigned  the 
said  land  to  Ada  L,  Garrett  We  agree  with 
the  circuit  court  in  holding  that  the  deeds 
above  mentioned  were  a  proper  execution  of 
the  power  conferred  by  the  will,  and  that 
the  children  did  not  derive  anything  from 
the  grant  of  their  mother  except  a  separa- 
tion of  their  interest,  as  the  will  fixed  the 
interests  of  the  children,  and  only  provided 
the  method  by  which  a  division  could  be 
made.  The  power  having  been  properly  exe- 
cuted, and  the  portion  assigned  to  Ada  L. 
Garrett  embracing  all  the  right  of  way 
claimed  by  the  railroad  company,  the  re- 
maining children  have  no  interest  In  the 
question  of  condemnation,  and  are  not  neces- 
sary or  proper  parties  to  this  proceeding,  and 
Ada  L.  Garrett  alone  is  entitled  to  recover 
whatever  compensation  may  be  allowed  for 
the  right  of  way. 

The   exceptions    are    overruled,    and   the 
Judgment  of  the  circuit  court  is  affirmed. 


(85  8.  O.  6S2) 

SUIiLIVAN  V.  CHARLESTON  &  W.  a  BY. 

CO. 

(Supreme  Court  of  South  Carolina.     April  22, 

1910.) 

1.  Appeal  and  Brbob  (|  560*)  —  Bboobd— 

CaSB— OONTBNTS.  .   ^  ^   « 

The  case  on  appeal,  as  prescribed  by  Su- 
preme Court  rule  5,  should  only  contain  such 
matter  as  is  required  for  the  proper  presenta- 
tion of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2483;  Dec.  Dig.  |  559.*] 

2.  Evidence  (§  545*)— Experts— Reputation 
FOB  Skill  and  Ability. 

Evidence  to  support  the  skill  and  ability 
of  a  nonresident  physidan  called  as  an  expert  is 
inadmissible,  where  the  character  of  the  phy- 
sician as  an  expert  had  not  been  attacked  or 
questioned. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  H  2360,  2362;   Dec.  Dig.  {  545.*] 

3.  Carriers  (§  316*)— Injuries  to  Passen- 
gers—Action— Presumption  and  Burden 
OF  Proof. 

Where  plaintiff  proved  that  he  was  injur- 
ed -while  a  passenger,  hy  some  agency  or  instru- 
mentality of  the  carrier,  there  was  a  presump- 
tion that  defendant  was  negligent,  and  the  bur- 
den of  proof  then  shifted  to  it  to  prove  that 
the  injury  did  not  result  from  its  negligence. 

[Ed.    Note.— BV)r   other   cases,    see    Carriers, 
Cent  Dig.  {  1283 ;   Dec.  Dig.  §  SIO.*) 

4.  Trial  (§  2»6*)—Rbview— Harmless  Ebbob 
—Instructions  as  to  Damages. 

While,  in  an  action  for  injuries,  the  court 
should  not  have  charged  that  if  one  is  badly 
injui'pd,  his  damages  should  be  heavy,  and  if 
on'.v   slightly   injured,    the   damages   should   be 


slight,  defendant  was  not  prejudiced,  where  the 
court  also  charged  that  plaintiff  should  only  re- 
cover damages  in  proportion  to  his  injuries,  and 
such  damages  as  would  compensate  him  there- 
for. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  715 ;    Dec  Dig.  §  296.*] 

Appeal  from  Common  Pleas  Clrcnit  Ooort 
of  Greenwood  County;  C.  O.  Featherstone, 
Special  Judge. 

Action  by  O.  M.  Sullivan  against  the 
Charleston  &  Western  Carolina  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    AfOrmed. 

S.  H.  McGhee  and  S.  J.  Simpson,  for  ap- 
pellant   Grier  &  Park,  for  respondent' 

HYDKICK,  J.  The  record  in  this  case, 
exclusive  of  the  arguments,  contains  804 
pages  of  printed  matter.  As  will  be  seen  by 
the  points  raised  in  the  appeal,  all  the  mat- 
ter necessary  for  the  proper  presentation  of 
the  appeal  to  this  court  could  have  been  set 
forth  in  from  8  to  10  pages.  We  desire  to 
call  attention  of  the  bar  to  rule  5  of  this 
court,  which  prescribes  what  the  "case"  on 
appeal  shall  contain,  and  to  admonish  them 
that  It  should  contain  nothing  more  nor  less 
than  the  rule  requires.  The  labors  of  the 
court  are  greatly  and  unnecessarily  increas- 
ed by  such  voluminous  briefs,  and  time  and 
labor  must  be  consumed  in  reading  them 
which  could  be  spent  more  profitably  to  the 
bench  and  bar  In  the  consideration  of  the 
merits  of  the  questions  presented  for  decision. 

The  plaintiff  recovered  damages  of  defend- 
ant for  injuries  sustained  by  him  while  a 
passenger  on  defendant's  railroad.  While  in 
the  act  of  sitting  down  on  one  of  the  seats 
in  the  car,  the  back  of  the  seat  gave  way, 
and  he  fell  backwards,  and  sustained  an  in- 
jury to  his  spine,  which  paralyzed  his  lower 
limbs.  The  screws  which  held  the  back  of 
the  seat  in  position  had,  in  some  way,  been 
removed,  whether  by  the  plaintiff  himself^  or 
by  some  third  person,  or  by  some  of  the  de- 
fendant's servants  was  one  of  the  Issues  on 
the  trial. 

The  first  question  presented  for  decision 
is  whether  the  trial  court  erred  in  excluding 
the  testimony  of  one  of  defendant's  ez];>ert 
witnesses,  a  physician,  as  to  the  character, 
skill,  and  abUity  of  another  of  its  expert  wit- 
nesses, also  a  physician,  who  resided  in  a 
distant  city,  and  whose  reputation  for  skill 
and  ability  was  therefore  supposed  to  be  un- 
known to  the  jury.  The  character  of  this 
physician  as  an  expert  was  not  attacked  or 
questioned.  Unless  the  character  of  a  wit- 
ness is  in  some  way  Impeached,  testimony  to 
sustain  it,  either  as  to  veracity,  or  in  any 
other  respect,  is  not  competent  One  of  the 
fundamental  rules  governing  the  introduction 
of  evidence  is  that  It  must  correspond  to  the 
allegations,  and  be  confined  to  the  points  in 
issue.    This  rule  excludes  evidence  of  col- 
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lateral  matters.  If  such  testimony  were  al- 
lowed, the  main  Issue  might  be  obscured  or 
lost  sight  of  entirely  in  controversies  over 
collateral  matters  or  side  issues,  the  atten- 
tion of  the  court  and  jury  would  be  wearied 
and  distracted,  and  trials  would  become  in- 
terminable.   1  Gr.  Ev.  §  44a 

The  presiding  judge  charged  the  Jury  that 
the  burden  was  on  plaintiff  to  prove  that  he 
was  Injured  while  a  passenger,  by  some  agen- 
cy or  instrumentality  of  defendant;  and,  iJT 
the  plaintiff  had  proved  those  facts,  the  law 
raised  a  presumption  that  the  defendant  was 
guilty  of  negligence,  and  the  burden  was  then 
shifted  to  defendant  to  prove  that  the  in- 
jury did  not  result  from  its  negligence.  The 
defendant  contends  that  this  instruction  was 
erroneous,  and  that  the  burden  of  proof  was 
upon  the  plaintiff  throughout  the  case,  and 
that  when  a  prima  facie  case  was  made  out 
by  proof  of  Injury  to  plaintiff  while  a  pas- 
senger, the.  only  burden  then  on  the  defend- 
ant was  to  introduce  evidence  tending  to 
show  that  the  Injury  was  not  caused  by  its 
negligence,  but  that,  when  all  the  evidence 
was  in,  unless  the  greater  weight  of  It  show- 
ed negligence  on  the  part  of  defendant,  the 
plaintiff  could  not  recover.  Upon  this  prop- 
oeition  the  authorities  elsewhere  are  In  con- 
flict, but  the  rule  in  this  state  has  been  set- 
tled, and  is  as  stated  by  the  circuit  judge. 
Joyner  v.  Railway,  26  S.  C.  49,  1  S.  B.  52; 
Steele  v.  Railway,  55  S.  O.  389,  33  S.  B. 
509,  74  Am.  St  Rep.  756;  Doolittle  v.  Rail- 
way, 62  S.  a  130,  40  S.  B.  133. 

On  the  measure  of  damages  the  jury  were 
charged  as  follows:  ^'The  damages  should  be 
in  proportion  to  the  injuries  received.  If 
a  man  is  injured  slightly,  his  damages  should 
be  slight;  if  he  is  badly  injured,  his  damages 
should  be  heavy.  In  other  words,  the  dam- 
ages should  be  in  proportion  to  the  injuries 
received.  If  a  man  is  entitled  to  damages  at 
all,  he  is  entitled  to  such  damages  in  amount 
as  will  compensate  him  for  the  injury  he 
received.  Now,  you  will  see  that,  after  all, 
the  object  of  the  law  in  awarding  damages  is 
to  compensate  a  man  for  the  injuries  which 
he  has  received,  to  put  him,  as  near  as  dol- 
lars and  cents  can,  in  the  position  which  he 
would  be  in  if  it  had  not  been  for  the  injury 
— compensatory  damages,  actual  damages. 
And  when  it  comes  to  that  you  have  a  per- 
fect right  to  take  into  consideration  the  pain 
that  a  man  suffers,  the  doctor  bills  he  pays 
out;  and,  If  you  should  find  that  he  is  per- 
manently injured,  you  have  a  right  to  take 
that  into  consideration,  and  to  award  him 
such  damages  as  will  make  him  whole,  so  far 
as  you  can."  It  is  contended  that  it  was  error 
to  charge  that,  if  one  is  badly  injured,  his 
damages  should  be  heavy,  and  that  the  object 
of  the  law,  in  awarding  damages.  Is  to  put 
one  who  has  been  injured,  as  near  as  dollars 
and  cents  can,  in  the  position  in  which  he 
would  have  been  if  the  injury  had  not  oc- 


curred— such  damages  as  will  make  him 
whole.  These  expressions,  when  disconnect- 
ed from  the  context,  do  seem  to  go  rather 
too  far;  for  instance,  the  judge  ought  not,  in 
any  case,  to  intimate  to  the  jury  that  the 
damages  should  be  slight  or  heavy,  not  even 
on  the  hypothesis  that  the  party  was  slight- 
ly or  badly  injured;  for  the  amount  of  dam- 
ages. In  a  case  like  this,  must  be  left  solely 
to  the  wise  discretion  and  enlightened  judg- 
ment of  the  jury,  subject,  of  course,  to  the 
supervisory  power  of  the  judge  on  motion 
for  new  trial.  But,  of  course,  there  Is  no 
impropriety  in  the  judge  instructing  the  jury 
that  the  amount  of  damages  should  be  in 
proportion  to  the  character  and  extent  of  the 
injury,  and  such  as  will  fairly  and  adequate- 
ly compensate  the  injured  party,  and  It  will 
be  seen  that  those  expressions  were  used 
merely  to  illustrate  that  idea.  It  is  argued 
that  it  would  take  more  than  the  value  of  de- 
fendants railroad  to  put  one  who  had  lost 
his  sight  by  the  negligence  of  the  defoidant, 
by  awarding  him  dollars  and  cents,  in  the  po- 
sition he  would  be  in,  if  he  had  not  been  in- 
jured, and  that  it  would  be  impossible  to 
make  him  whole.  .  In  one  sense  that  is  true, 
and,  iQ  the  same  sense,  no  amount  of  money 
would  compensate  one  for  the  loss  of  sight, 
yet,  in  the  sense  in  which  the  word  is  used 
in  the  law  as  a  measure  of  damages  in  such 
cases,  one  may  be  compensated  even  for  the 
loss  of  sight,  though  his  sight  could  not  be 
restored.  We  think,  upon  the  whole,  the  rule 
was  stated  with  substantial  correctness. 
When  the  expressions  complained  of  are  read 
in  the  connection  in  which  they  were  used, 
and  modified,  as  they  were,  by  such  expres- 
sions as  "the  damages  should  be  in  propor- 
tion to  the  injuries,"  and  **such  damages  as 
will  compensate  him,''  we  do  not  think  the 
jury  were  misled  into  an  erroneous  or  false 
standard  for  the  measurement  of  the  damages 
which  plaintiff  was  entitled  to  recover. 
Judgment  affirmed. 


(86  8.  c.  76) 
SHILLINGLAW  v.  SIMS  et  al.t 

(Supreme  CJourt  of  South  Carolina.     April  22, 

1910.) 

1.  Brokers  (§  14*)  Contract— Authority— 
"Effect  a  Sale." 

A  broker's-  contract  authorizing  him  to  ef- 
fect a  sale  of  the  property  in  controversy  aa- 
thorizes  him  only  to  negotiate  a  sale  by  bringing 
the  parties  together,  and  does  not  confer  author- 
ity to  execute  a  contract  of  sale  binding  on  the 
principal. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  §  13;    Dec  Dig.  |  14.*] 

2.  Frauds,  Statdtb  of  (|  109*)— Oontbact 
—Requisites. 

All  essential  elements  of  a  contract  for  the 
sale  of  land  must  be  in  writing. 

[Ed.  Note.— Foi  other  cases,  see  Frauds,  Stat- 
]  ute  of,  Cent.  Dig.  §  222;  Dec.  Dig.  §  109.»J 
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3.  Frauds,    Statute  of   (|   125*)— Sale  of 
Land— Effect. 
Under  the  statute  of  frauds,  a  contract  for 
the  sale  of  land  not  signed  by  the  vendor  or  his 
ajleged  agent  is  unenforceable  by  the  vendee. 

[Bd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §§  276^  277^^.;   Dec  Dig.  f 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  Frank  B.  Qary,  Spe- 
cial   Judge. 

Action  by  H.  M.  Shillinglaw  against  J.  M. 
Sims  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

N.  W.  Hardin,  for  appellant  Jno.  R.  Hart, 
for  respondent  Sims.  G.  W.  Speer,  for  re- 
spondents Morgan  and  Lewis  Whisonants. 

HYDRICK,  J.  This  la  an  action  for  the 
spedflc  performance  of  an  alleged  contract 
for  the  sale  of  real  estate. 

On  the  18th  of  January,  1907,  the  defend- 
ant executed  a  contract,  in  writing,  with 
People's  Bank  &  Trust  Company,  whereby, 
in  consideration  of  $1  and  such  services  as 
said  company  might  render,  "as  real  estate 
brokers,  in  effecting  the  sale"  of  his  prop- 
erty, therein  described  as  containing  52  acres, 
he  gave  said  company  full  authority  and  ap- 
pointed them  his  agents  "for  the  purpose  of 
effecting  this  sale  of  the  aforesaid  property, 
at  the  price  of  $18.00,  on  terms  of  one-third 
cash,  and  the  balance  in  one  and  two  years 
at  ^ght  per  cent*'  The  contract  further 
provided  that  "in  the  event  of  a  sale  being 
effected  during  the  existence  of  this  contract, 
or  as  the  result  of  any  action  or*  said  com- 
pany, he  would  pay  the  company  a  commis- 
sion of  5  per  cent  and  one-half  of  the 
excess  of  the  price  fixed.  About  the  Ist  of 
January,  1908,  negotiations  between  the  plain- 
tiff and  the  company  for  the  sale  of  the  tract 
In  question.  Plaintiff  made  an  offer  of  $13 
per  acre.  In  consequence  of  the  negotiation, 
'  the  company  wrote  defendant,  but  the  letter 
was  not  produced,  nor  was  any  evidence  of 
Its  contents  offered.  In  reply  to  that  letter, 
defendant  wrote  the  company  a  postal  card, 
dated  January  4,  1908,  saying:  "I  cannot  ac- 
cept less  than  $15.00  per  acre,  as  I  offered  It 
to  you."  On  January  6th  the  company  wrote 
plaintiff,  offering  the  tract  for  $825.  On  Jan- 
uary 18th  the  plaintiff  signed  a  contract,  in 
writing,  purporting  to  have  been  made  with 
the  company,  entitled  "Articles  of  agreement 
between  People's  Bank  and  Trust  Company, 
brokers  for  J.  M.  Sims,  and  H.  M.  Shilling- 
law,"  whereby  the  company  agreed  to  sell, 
and  Shillinglaw  agreed  to  buy,  the  land  at 
$825,  one-third  cash,  and  the  balance  in  one 
and  two  years  at  8  per  cent  interest  This 
agreement  was  not  signed  by  the  company, 
but,  after  the  plaintiff  signed  it,  it  was  sent 
to  defendant  for  his  signature,  but  he  re- 
fused to  sign  it  and  repudiated  the  attempt- 
ed sale,  on  the  ground  that  the  agency  of 


the  company  had  terminated.  Plaintiff  did 
not  pay  the  one-third  in  cash,  but  deposited 
with  the  company  a  note  for  the  amount  on 
a  third  person,  due  at  60  days.  The  note 
was  not  discounted  by  the  company,  but  was 
paid  at  maturity,  and  the  money  was  paid  to 
the  plaintiff.  The  circuit  court  held  that 
the  contract  was  a  mere  broker's  contract 
and  that  it  gave  the  company  no  power  to 
sell,  but  only  authorized  them  to  find  a  pur- 
chaser ready  and  willing  to  buy  on  the  terms 
agreed  upon  by  the  defendant,  and  that  the 
company  had  no  authority  to  bind  the  de- 
fendant by  signing  a  contract  and  that  plain- 
tiff had  not  complied  with  the  terms  agreed 
upon  by  paying  one-third  in  cash,  and  dis- 
missed the  complaint 

We  think  the  conclusion  of  the  court  below 
was  correct.  It  will  be  noticed  that  the  con- 
tract in  this  case  does  not  authorize  the 
company  to  sell,  as  the  contract  did  in  the 
case  of  Wharton  v.  Tolbert,  84  S.  C.  197,  65 
S.  E.  1056 ;  but  they  are  only  authorized  to 
"effect  a  sale,"  which  is  authority  only  to 
negotiate  a  sale,  by  bringing  the  parties  to- 
gether. The  authorities  are  practically  unan- 
imous that  such  a  contract  does  not  author- 
ize the  broker  to  execute  a  contract  of  sale 
binding  on  his  principal.  The  business  of  a 
real  estate  broker,  under  such  a  contract 
is  merely  to  find  a  purchaser  who  is  ready, 
willing,  and  able  to  buy  on  the  terms  agreed 
upon  by  the  owner..  The  adjustment  of  the 
details  of  the  ti'ansaction  must  be  left  to  the 
principals.  Duffy  v.  Hobson,  40  Cal.  240,  6 
Am.  Rep.  617;  Note  to  Walker  v.  Osgood, 
93  Am.  Dec.  172;  Grant  v.  Ede,  86  Cal.  418, 
24  Paa  890,  20  Am.  St  Rep.  237;  Larson  v. 
O'Hara,  98  Minn.  71,  107  N.  W.  821,  116  Am. 
St  Rep.  342.  While  the  agreement  specifies 
one-third  cash  and  the  balance  in  one  and 
two  years.  It  does  not  specify  what  security, 
if  any,  shall  be  given  for  the  deferred  pay- 
ments. In  the  original  contract  the  price 
stated  is  $18  per  acre,  and,  while  the  defend- 
ant does  say.  In  the  postal  card  of  Janu- 
ary 4th  that  he  would  not  accept  less  than  $15 
per  acre,  he  does  not  say  whether  that  should 
be  all  cash,  or  in  the  same  terms  as  the  orig- 
inal agreement.  And,  moreover,  the  testi- 
mony shows  that  he  signed  two  other  sim- 
ilar contracts  at  the  same  time  that  he  signed 
this  one,  and  it  will  be  necessary  to  prove 
by  parol  to  which  tract  he  referred  in  the 
postal  card.  The  law  is  well  settled  that  All 
the  essential  elements  of  the  agreement  must 
be  in  writing,  and  nothing  can  be  supplied 
by  parol. 

■But-  there  is  still  another  Insurmountable 
objection  to  the  enforcement  of  this  contract. 
It  Is  not  signed  either  by  the  defendant  or 
his  alleged  agent  The  statute  of  frauds 
plainly  says  that  no  action  shall  be  brought 
upon  any  contract  for  the  sale  of  land  un- 
less it  is  in  writing  and  signed  by  the  party 


*For  ntbor  ea«M  s«e  lama  topic  and  lection  NUMBER  la  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  ladoxcs 
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to  be  charged,  or  by  some  person  thereunto 
lawfully  authorized.  It  is  true  that  a  con- 
tract for  the  sale  of  land  signed  by  only  one 
party  may  be  enforced  by  the  other  by  bring- 
ing suit  on  it  against  the  party  siloing  it, 
because  by  so  doing  the  one  who  has  not  sign- 
ed it  affirms  it  and  thereby  gives  it  mutual- 
ity; but  the  party  who  alone  has  signed  it 
cannot  enforce  it  by  bringing  an  action  up- 
on it  against  the  other  because  of  the  inhibi- 
tion of  the  statute  (Moore  t.  Powell,  6  Tex. 
CiT.  App.  43,  25  S.  W.  472;  Durham,  etc.,  t. 
Guthrie,  116  N.  C.  881.  21  S.  B.  »52),  unless, 
perhaps,  the  party  to  be  charged  has  as  held 
by  some  authorities  accepted  the  same  as  a 
▼alid  and  subsisting  contract,  or,  by  his 
pleading,  admits  it;  but  in  this  case  it  was 
repudiated  by  defendant  as  soon  as  he  was 
informed  of  it,  and  in  his  answer  he  de- 
nies the  contract,  and  the  authority  of  his 
alleged  agents  to  make  it. 
Judgment  affirmed. 


TINDALL  V.  COI/UMBIA  MILLS  CO. 

(Supreme  Ourt  of  South  Carolina.     April  29, 

1910.) 

Appeal  and  Ebbob  (§  828*)— Reabqument— 
Grounds. 

Where  a  case  is  argued  on  appeal  before 
only  three  of  the  four  judges,  and  two  of  them 
are  in  favor  of  a  reversal,  a  rear^ument  will  be 
ordered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3200-3246;  Dec.  Dig.  § 
828.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  J.  C.  Khigh.  Judge. 

Action  by  B.  P.  Tindall  against  the  Co- 
lumbia Mills  C>)mpany.    Reargument  granted. 

Shand  &  Shand,  for  appellant.-  A.  F.  Spig- 
ner,  for  respondent 

PER  CURIAM.  When  this  case  was  heard, 
only  three  Justices  of  the  court  were  present, 
one  of  whom  is  of  the  opinion  that  the  Judg- 
ment should  be  affirmed,  while  the  other  two 
are  of  a  contrary  opinion.  Under  these  cir- 
cumstances a  reargument  is  necessary. 

It  is  therefore  ordered  that  the  case  be 
set  for  a  rehearing  during  the  time  assign- 
ed for  the  hearing  of  cases  at  the  present 
session  of  the  court,  from  the  Fifth  circuit 


(85  S.  C.  537,  542) 

THOMAS  T.   ATLANTIC  COAST   LINE   R. 

CO. 

(Supreme  Court  of  Sontb  Carolina.    April  25, 

1910.) 

Cabbiebs  (§  76*)— SniPMENT  OF  Goods— Ac- 
tion BY  Consignee. 

One  who  was  required  by  a  carrier  to  pay 
freight  on  goods  represented  in  the  bill  of  lading 
to  be  of  a  specified  quality,  and  who  was  re- 
sponsible for  the  goods,  was  properly  considered 
as  consignee  for  value  or  as  one  who  had  incur- 


red liability  as  consignee,  authorizing  him  to  sue 
for  any  shortage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  261,  266,  269;    Dec  Dig.  f  76.*1 

On  petition  for  rehearing.    Dismissed. 
For  former  opinion,  see  64  8.  SL  220. 

PER  CURIAM.  After  careful  consldem- 
tion  the  court  falls  to  discover  that  any  ma- 
terlal  matter  of  law  or  fact  has  been  over- 
looked or  disregarded. 

The  case,  at  folio  8,  shows  that  the  plain- 
tiff was  required  by  defendant  to  pay  freight 
on  the  number  of  sacks  of  meal  represented 
in  the  bill  of  lading  without  qualification  to 
be  600,  and,  at  folio  11,  it  appears  that  plain- 
tiff was  responsible  for  the  meal.  Hence  the 
court  was  authorized  to  consider  plaintiff  as 
a  consignee  for  value,  or  as  one  who  had  in- 
curred loss  and  liability  as  consignee. 

It  is  therefore  ordered  that  the  petition 
herein  be  dismissed,  and  the  order  hereto- 
fore granted  staying  remittitur  be  revoked* 


(^  8.  G.  610) 

STATE  V.  AVANT  et  al. 

(Supreme  Court  of  South  Carolina.    April,  20, 

1910.) 

1.  Cbiminal  Law  (§  1112*)— Appeai/— Recobd 
—Contradiction. 

On  appeal  in  a  criminal  case,  the  Supreme 
Court  will  not  consider  afBdavits  offered  by  the 
state's  solicitor^  attacking  the  verity  of  a  re- 
cital in  the  trial  court's  order  granting  bail, 
that  a  notice  of  intention  to  appeal,  made  by 
statute  a  prerequisite  to  the  granting  of  bail, 
was  given. 

[Ed.   Note. — For  other  cases,   see  Criminal 
Law,  Cent,  Dig.  §  2896 ;   Dec.  Dig.  {  1112.*] 

2.  Cbiminal  Law  (§  115S*)— Appeal— Revdbw 
—  Evidence— ExPEEiMENTs— Discretion  of 
Tbial  Court. 

In  a  murder  trial  the  admissibility  of  tes- 
timony regarding  certain  tests  of  hearing  and 
sight  made  by  the  witness  several  months  after 
the  homicide,  objected  to  on  account  of  dissimi- 
larity of  conditions,  was  within  the  trial  court's 
discretion. 

[Ed.   Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3061 ;    Dec.  Dig.  f  1153.*] 


3.  Criminal  Law  (§  338*)— EWidencs— Bkl- 

EVANCY. 

In  a  murder  trial  a  question  asked  a  wit- 
ness on  cross-examination  for  the  purpose  of 
showing  bias,  whether  he  had  seen  newspaper 
accounts  of  the  affai^  and  a  statement  of  the 
father  of  deceased  and  her  brother  that  no  fur- 
ther action  would  be  taken,  was  incompetent, 
being  manifestly  an  effort  to  get  before  the  jury 
the  opinion  attributed  by  a  newspaper  to  rela- 
tives of  deceased  as  to  defendants'  guilt 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §§  752.  801 ;  Dec,  Dig.  f  33a*] 

4.  Criminal    Law    (|    1153*)— Appeai.  —  Re- 
view-Discretion OF  Trial  Court. 

The  conduct  of  a  criminal  case  respecting 
cross-examination  rests  largely  in  the  sonnd 
judgment  of  the  trial  judge,  and  his  ruling  re- 
fusing cross-examination  will  not  be  inteirered 
with  on  appeal  where  the  testimony  to  be  elicit- 
ed would  amount  to  a  self-serving  declaration  of 
accused. 

[Ed.   Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  %  3064 ;   Dec.  Dig.  S  1153.*] 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  BeporUr  IndexM 
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Appeal  from  General  Sessioiui  Circuit 
Court  of  Georgetown  County;  B.  C  WattB, 
Judge. 

W.  B.  Arant  and  another  were  conyicted 
of  manslaughter,  and  appeal.    Affirmed. 

Walter  Hazard  and  J.  W.  Ragsdale,  for 
appellants.  Walter  H.  Wells,  SoL,  for  the 
State. 

GARY,  A.  J.  This  is  an  appeal  from  a 
sentence  imposed  upon  the  defendants  for 
manslaughter;  but,  before  considering  the 
merits  of  the  case,  it  will  be  necessary  to 
determine  a  preliminary  question.  The  so- 
licitor made  a  motion  to  dismiss  the  appeal, 
on  the  ground  that  the  Supreme  Court  is 
without  Jurisdiction,  as  no  written  notice  of 
intention  to  appeal  was  served  within  10 
days  from  the  rising  of  the  court 

The  following  statement  is  set  out  in  the 
record:  '*The  defendants,  W.  B.  Avant  and 
G.  C.  Bigham,  were  tried  at  the  October, 
1909,  term  of  court  of  general  sessions  for 
Georgetown  county,  before  Judge  EL  C  ^atts 
and  a  Jury,  upon  an  indictment  found,  charg- 
ing them  with  the  murder  of  Ruth  Crisp 
Bigham.  The  defendants  were  convicted  on 
the  indictment  of  manslaughter,  and  were 
sentenced  by  the  court  to  be  confined  in  the 
state  penitentiary  at  hard  labor  for  the  pe- 
riod of  three  years  and  six  months.  Motion 
for  a  new  trial  was  refused  by  the  court, 
whereupon,  in  open  court,  the  defendants 
gave  notice  of  their  intention  to  appeal  to 
the  Supreme  Court,  from  the  rulings  of  the 
court,  and  asked  that  the  prisoners  be  ad- 
mitted to  bail.  The  solicitor  consenting, 
Judge  Watts  admitted  the  defendants  to  bail 
upon  the  following  order  (omitting  caption) : 
A  verdict  of  guilty  of  manslaughter  having 
been  rendered  in  the  above-stated  case,  and 
notice  of  intention  to  appeal  having  been  giv- 
en, it  appears  to  the  court  that  the  defend- 
ants are  entitled  to  bail,  and  now,  on  mo- 
tion of  defendants*  counsel,  it  is  ordered  that 
the  defendants,  G.  O.  Bigham  and  W.  B. 
Avant,  be  admitted  to  ball,  in  the  sum  of 
$1,500  each,  with  not  less  than  two  and  not 
more  than  four  sureties  each.'* 

Section  75  of  the  Criminal  Code  provides 
that  the  practice  and  proceedings  from  the 
courts  of  general  sessions  shall  conform  to 
the  practice  and  proceedings  In  cases  of  ap- 
peals from  the  courts  of  common  pleas. 
Turning  to  section  339  of  the  Code  of  Pro- 
cedure, we  find  that  an  appeal  must  be  made 
by  the  service  of  a  notice  in  writing,  on  the 
adverse  party  or  his  attorney.  Section  345 
of  the  Code  of  Procedure  requires  that,  in 
cases  heard  during  term  time,  the  notice  of 
intention  to  appeal  must  be  served  within  10 
days  from  the  rising  of  the  court.  And  sec- 
tion 73  of  the  Criminal  Code  provides  that 
service  of  notice  of  appeal,  In  accordance 
with  law,  shall  operate  as  a  stay  of  the 
execution  of  the  sentence,  until  the  appeal 
is  finally  dlspos^ed  of.    That  pending  such  ap- 


peal the  defendant  shall  still  remain  In  con- 
finement, unless  he  give  ball,  in  such  sum 
and  with  such  sureties  as  to  the  court  shall 
seem  proper.  It  will  thus  be  seen  that  the 
service  of  a  notice  in  writing  on  the  solicitor 
of  an  intention  to  appeal  was  a  prerequisite 
to  the  granting  of  bail.  The  order  of  his 
honor.  Judge  Watts,  shows  that  there  was 
compliance  with  this  requirement;  and  the 
question  is  whether  this  court  should  con- 
sider affidavits  offered  by  the  solicitor,  for 
the  purpose  of  attacking  the  verity  of  the  re- 
cital, in  said  order.  ^ 

The  rule  is  thus  stated  in  1  Black  on 
Judgments,  74:  "When  the  Jurisdiction  of  a 
court  depends  upon  a  fact,  which  it  is  re- 
quired to  ascertain  in  its  decision,  such  de- 
cision is  binding,  until  reversed  in  a  direct 
proceeding.  Where  a  statute  confers  gen- 
eral Jurisdiction,  over  a  dass  of  cases,  upon 
a  particular  tribunal,  its  decision  upon  the 
facts  essential  to  the  existence  of  Jurisdic- 
tion, in  a  particular  case  belonging  to  the 
class,  will  be  conclusive  against  collateral 
attack.  So,  when  a  notice  which  is  defective, 
or  the  service  of  which  is  informal,  has  been 
adjudged  sufficient,  the  Judgment  rendered 
thereunder  will  not  be  held  void,  in  a  col- 
lateral proceeding.  And,  in  case  of  an  in- 
sufficient service  of  notice,  if  the  court  de- 
cides the  question  of  Jurisdiction  erroneous- 
ly, the  Judgment  will  be  voidable,  but  bind- 
ing until  reversed  on  appeal."  The  motion  to 
dismiss  the  appeal  is  therefore  refused. 

The  next  question  that  will  be  considered 
is  whether  the  presiding  Judge  erred  in  al- 
lowing a  certain  witness  to  testify,  over  the 
objection  of  the  defendants,  in  regard  to 
certain  tests  of  hearing  and  sight,  made  by 
the  witness,  several  months  after  the  hom- 
icide, on  the  ground  that  the  testimony  was 
Irrelevant  and  incompetent,  as  the  tests  were 
made  at  different  times,  and  under  different 
conditions  from  those  existing  at  the  time  of 
the  homicide.  "Where  the  competency  of 
evidence  of  experiments  depends  upon  sim- 
ilarity of  circumstances  and  conditions,  the 
question  is  one  for  the  court  to  determine. 
As  has  been  well  said  in  this  connection,  in 
many  Instances  a  slight  change  in  the  condi- 
tion, under  which  the  experiment  is  made, 
will  so  distort  the  result  as  to  wholly  destroy 
its  value  as  evidence,  and  make  it  harmful 
rather  than  helpful.  In  other  cases,  a  prin- 
ciple may  be  established  by  experiments, 
made  under  circumstances  quite  different 
from  the  one  under  Investigation,  that  will 
have  an  Important  and  beneficial  bearing  up- 
on the  investigation.'*  12  Enc.  of  Law,  400. 
Again,  the  rule  Is  thus  stated:  "Whether  or 
not  evidence  of  experiments  is  admissible  Is, 
under  the  circumstances  of  each  case,  a 
preliminary  question  for  the  determinatloti 
of  the  court  True,  it  has  been  intimated,  in 
at  least  one  Instance,  that  where  the  compe- 
tence of  evidence  of  experiments  depends  up- 
on questions  of  fact,  as  whether  or  not  the 
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conditions  attending  the  experiments  were. 
In  point  of  fact,  similar  to  those  surromid- 
ing  the  original  occurrence,  the  evidence 
should  be  allowed  to  go  to  the  Jury,  under 
appropriate  Instructions  by  the  court  But 
this  view  is  In  conflict  with  the  weight  of  au- 
thority, and  Is,  It  would  seem,  erroneous  In 
principle."  12  Enc.  of  Law,  400.  In  other 
words,  the  question  whether  such  testimony 
is  admissible  in  a  particular  case  is  address- 
ed mainly  to  the  discretion  of  the  presiding 
judge;  and.  In  the  case  under  consideration, 
it  has  not  been  made  to  appear  that  his  dis- 
cretion was  abused. 

We  proceed  to  consider  the  following  as- 
signment of  error:  ''The  court  below  erred 
In  refusing  to  allow  the  defendants  to  ques- 
tion witness  J.  D.  Murchlson,  upon  cross-ex- 
amination, for  the  purpose  of  testing  the  wit- 
ness, in  the  capacity  of  recollection,  and  of 
showing  bias  on  the  part  of  said  witness. 
*Q.  Is  Mr.  Crisp  in  any  way  connected  with 
you?  A.  Yes.  Q,  You  saw  these  newspaper 
accounts  of  the  alTair?  A.  Yes.  Q.  You  saw 
the  statement  of  the  father  of  Mrs.  Bigham 
and  her  brother  that  there  should  be  no  fur- 
ther action  taken?  (Objected  to  as  irrele- 
vant. Objection  sustained.  Transcript  of 
testimony.)  The  question  was  competent  and 
relevant  as  tending  to  test  the  credibility  of 
the  witness.*'  This  question  was  manifestly 
an  effort  to  get  before  the  jury  the  opinion 
attributed  by  a  newspaper  to  relatives  of 
the  deceased  with  respect  to  the  guilt  of  the 
defendants  under  the  guise  of  cross-examina- 
tion. It  was  therefore  incompetent  and  was 
properly  excluded. 

The  last  exception  raises  the  question 
whether  there  was  error  on  the  part  of  the 
presiding  judge  in  refusing  to  allow  the  ap- 
pellants' attorney  to  cross-examine  a  witness 
for  the  state  as  to  statements  made  by  one 
of  the  defendants,  at  the  coroner's  inquest, 
for  the  purpose  of  testing  the  credibility  of 
the  witness.  The  conduct  of  the  case  in  re- 
spect to  cross-examination  must  be  left,  in 
large  measure,  to  the  sound  judgment  of  the 
presiding  judge,  and  we  see  no  good  reason 
for  Interfering  with  his  ruling,  when  the  tes- 
timony would  amount  to  a  self-Bervlng  dec- 
laration of  the  defendant 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed. 


(86  S.  C.  662) 

STllAj  et  al.  v.  WOOD  et  aL 

WHITTLE  et  al.  v.  SAME. 

(Supreme  Court  of  South  Carolina.     April  26, 

1910.) 

1.  Executors  and  Administbatobs  (|§  473, 
474*)— Suit  fob  Accounting— Pabties. 
A  suit  by  a  child  against  the  executor  of 
her  father's  estate,  who  was  also  her  guardian, 
for  an  accounting  for  the  amount  due  her  by 
her  father  and  her  testamentary  guardian  aris- 
ing out  of  her  interest  in  her  grandfather's  es- 


tate, is  a  suit  to  establish  a  debt  against  her 
father's  estate^  which,  when  establLshed,  will 
have  precedence  over  any  disposition  of  hia  es- 
tate by  will  or  otherwise,  and  his  heirs  at  law 
under  the  will  who  have  never  been  in  posses- 
sion of  his  real  estate  are  not  proper  parties. 

[Ed.  Note.— For  other  cases,  see  Bzecutora. 
and  Administrators,  Cent  Dig.  fi  2042;  Dec 
Dig.  §1  473,  474.»] 

2.  Pabtition  (§  48*)— Pboceeoinos— Pabtiks. 

In  suits  to  partition  land,  all  parties  claim- 
ing legal  title  are  necessary  parties,  either  plain- 
tiffs or  defendants. 

[Ed.  Note. — For  other  cases,  see  E^rtition, 
Cent.  Dig.  §  114;    Dec.  Dig.  {  46.*] 

3.  EXECUTOBS  AND  Adhinistbatobs  (8  274*)— 
Payment  of  Claims— Mabshalinq  Assets— 
Pabties. 

In  suits  to  marshal  the  assets  of  a  decedent, 
his  legal  representative  or  his  creditors  can 
alone  maintain  the  action,  and  necessarily  the 
heirs  at  law  are  the  parties  defendant 

[Ed.  Note.— For  other  cases,  see  EiZecotors 
and  Administrators,  Cent  Dig.  §  1073;  Dec 
Dig.  §  274.*] 

4.  Judgment  (S  6QJ>*)— Conclusiveness— Uw- 
necessabt  Pabties. 

In  a  suit  by  a  child  against  the  executor  of 
her  father's  estate  for  an  accounting  for  the 
amounts  due  her  by  her  father,  arising  out  of 
her  interest  in  her  grandfather's  estate,  the  wid- 
ow of  the  father  and  his  other  children,  partid- 
pated  in  the  action  either  in  their  own  peraon 
or  by  their  regularly  appointed  guardian  ad 
litem,  and  they  acquiesced  for  over  10  years  in 
the  decree  made  and  in  the  disbursement  of 
the  proceeds  of  land  sold  under  the  decree. 
Held,  that  the  widow  and  the  other  children 
even  though  not  proper  parties  to  the  suit,  were 
equitably  estopped  ea  against  purchasers  at  the 
sale  from  attacking  the  decree. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1184 ;  Dec  Dig.  |  669.*1 

5.  Judgment  (J  068*)— Conolusiveness— Pab- 

TIES. 

The  widow  and  children  of  one  domiciled  in 
a  county  in  the  state  at  the  time  of  his  death 
are  presumptively  within  the  jurisdiction  of  the 
court  of  such  county,  though  they  are  temporari- 
ly out  of  the  state ;  and  where  the  children  are 
made  parties  to  a  suit  in  the  county  on  the  peti- 
tion of  the  widow  as  guardian,  and  on  the  peti- 
tion of  their  testamentary  guardian,  the  children 
are  parties  and  bound  by  the  decree  ther^n. 

[E3d.  Note.— For  other  cases,  see  Judgment, 
(Dent.  Dig.  §|  1181,  1182 ;  Dec.  Dig.  f  068.*] 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Barnwell  (bounty;   R.  C.  Watts,  Judge. 

Consolidated  suits  by  Bowman  Still  and 
others  and  by  Mark  B.  Whittle  and  others 
against  Mrs.  Willie  L.  Wood  and  others. 
From  a  decree  for  plaintiffs  In  each  action, 
defendants  In  each  action  appeal.    Affirmed. 

Following  U  the  opinion  of  the  circuit 
court: 

**These  two  actions  being  r^ularly  upon 
the  calendar  for  Barnwell  county  at  the  last 
term  of  the  court  were  by  consent  of  counsel 
marked  *Heard,'  and  argued  before  me  a^ 
Cheraw.  The  causes  of  action  In  each  case 
are  particularly  the  same,  and  the  complaints 
in  each  case,  briefly  stated,  allege  that  thp 
plaintiffs  are  the  owners  of  the  lands  de- 
scribed in  the  respective  complaints;  that 
the  said  lands  were  sold  by  the  master  for 


•For  other  cases  see  same  topic  and  section  NUMBEIR  in  Dec.  ft  Am.  D^gs.  1907  to  date,  ft  Reporter  Indexsf 
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said  county  under  the  Judgment  roll  in  the 
case  of  Nellie  Forrest  Wood  by  her  guard- 
Ian  ad  litem,  etc.,  against  J.  N.  Wood,  as  ex- 
ecutor of  W.  L.  Wood,  deceased,  et  al.,  bun- 
dle 273,  roll  4;  that  the  lands  described  in 
the  Still  complaint  herein  were  purchased  at 
said  sale  by  I.  F.  Still,  the  ancestor  of  the 
plaintiffs,  Bowman  Still  et  al.,  and  he  dying, 
the  same  descended  to  said  plaintiffs  as  his 
distributees  'and  heirs  at  law,  whilst  the 
lands  described  in  the  Whittle  complaint 
were  purchased  at  said  sale  by  J.  D.  Whit- 
tlei  who  conveyed  to  L.  B.  Whittle,  his  wife, 
who  in  turn  conveyed  to  his  cousin,  the 
plaintiff,  Mark  B.  Whittle;  that  the  parties 
complied  with  their  bids  at  said  sale  and  re- 
ceived the  master's  deed  to  the  lands,  and 
the  proceeds  of  said  sale  were  distributed, 
In  accordance  with  the  terms  of  the  decree 
rendered  in  the  judgment  roll,  amongst  the 
plaintiff  Nellie  Forrest  Wood  and  the  de- 
fendants Mrs.  Willie  Wood,  Lowther  Wood, 
and  Haskell  Wood ;  and  the  said  purchasers 
duly  went  into  possession  under  the  said 
master^s  deed — that  is  to  say,  the  said  Still 
upon  the  18th  day  of  February,  1S07,  and  the 
said  J.  D.  Whittle  upon  the  18th  day  of 
February,  1897;  that  the  master  made  his 
reports  on  said  sale,  and  the  same  were  duly 
confirmed  by  this  court ;  that  notwithstanding 
said  facts  the  defendants  Mrs.  Willie  L  Wood 
and  Lowther  Wood  (Haskell  Wood  being  now 
dead,  without  children),  and  Nellie  Forrest 
Matheny  filed  with  the  defendant  master  a 
petition  for  homestead  to  be  set  aside  In  the 
said  lands  to  them,  and  the  master  proceed- 
ing to  a  compliance  with  their  request,  and 
they  having  been  a  party  to  the  previous 
suit  and  distribution  to  said  funds,  and  with 
the  exception  of  Nellie  Forrest  Matheny 
(who  was  the  plaintiff  in  the  original  action), 
being  nonresidents  of  this  state,  the  com- 
plaints asked  for  a  perpetual  Injunction 
against  the  allotment  of  homestead,  etc.,  all 
of  which  will  more  fully  appear,  reference 
being  had  to  the  complaints.  The  defend- 
ants Mrs.  Willie  I/.  Wood  and  Lowther  Wood 
being  nonresidents  were  duly  served  by  pub- 
lication, and  .the  defendant  Lowther  Wood 
being  an  infant  above  the  age  of  14  years 
at  this  time,  answered  by  his  mother  and 
guardian  ad  litem,  duly  appointed;  and  his 
mother  likewise  answered  for  herself,  both 
being  represented  by  Mr.  S.  G.  Mayfleld  and 
Mr.  B.  T.  Rice.  Their  answers,  briefly  stat- 
ed, allege :  That  they  are  the  widow  and  son 
of  one  W.  L.  Wood,  deceased,  and  that  at 
the  time  of  his  death  the  said  W.  L.  Wood 
was  a  citizen  of  South  Carolina;  that  they 
are  entitled  to  the  homestead  sought  by  rea- 
son of  the  Citizenship  of  the  said  W.  L.  Wood, 
deceased;  that  the  defendant  Mrs.  Willie 
L.  Wood  is  likewise  entitled  to  her  dower 
in  said  lands,  and  that  they  have  been  dam- 
aged in  large  sums  for  rents  and  profits, 
waste  and  willful  detention  of  one  of  the 
tracts,  and  the  homestead  claimed  by  them, 
■nd  that  the  defendant  Lo^vther  Wood  is  en- 


titled to  the  remainder  of  said  lands  after 
the  homestead  and  dower  have  been  taken 
out,  and  that  he  has  likewise  been  damaged 
in  large  sums,  etc.  The  answer  of  the  de- 
fendant Nellie  Forrest  Matheny  alleges  that 
she  is  the  daughter  of  the  said  W.  L.  Wood 
by  a  previous  marriage,  and  that  she  being 
a  married  woman  now  is  likewise  entitled 
to  share  in  said  homestead,  and  adopts  her 
codefendant's  answer,  and  asks  for  a  receiv- 
er of  said  lands  pending  this  suit,  etc.  The 
plaintiffs  demurred  to  these  answers  upon 
the  ground  that  the  same  do  not  constitute 
defense,  in  that  the  claim  of  homestead,  dow- 
er, and  independent  title  cannot  be  set  up 
as  a  defense  in  this  action  for  injunction, 
the  same  being  inconsistent  and  irrelevant 
to  the  Issues  raised  in  the  complaints,  and 
that  no  damages  of  the  character  mentioned 
could  be  assessed  in  this  action,  being  inci- 
dent to  actions  in  trespass  to  try  title  and 
suits  for  damages,  and  are  not  responsive  to 
the  relief  sought  to  be  obtained  in  the  com- 
plaints for  injunctions. 

"The  decision  upon  these  two  actions  de- 
pends entirely  upon  the  legality  and  Integri- 
ty of  the  proceedings  In  the  judgment  of 
Nellie  Forrest  Wood,  etc.,  against  J.  N.  Wood, 
as  executor,  etc.,  et  al.,  supra.,  and  In  my 
view  of  this  matter,  it  is  not  necessary  for 
me  to  decide  whether  the  defenses  set  up  in 
the  answer  are  demurrable,  or  whether  they 
are  responsive  to  the  Issues  set  up  in  the  com- 
plaints, because  I  am  decidedly  of  the  opin- 
ion, and  so  hold,  that  everybody  In  these 
cases  is  bound  by  the  decrees  and  judgment 
rendered  in  the  said  case  of  Nellie  Forrest 
Wood  et  al.  v.  J.  N.  Wood,  as  executor,  etc., 
et  aL 

"In  that  case  Nellie  Forrest  Wood,  at  that 
time  a  child  of  tender  years,  brought  a  suit 
against  the  executor  of  her  father's  estate 
for  an  accounting  for  the  amounts  alleged  to 
be  due  her  by  her  father  and  her  testamen- 
tary guardian,  the  said  J.  N.  Wood,  arising 
out  of  her  Interest  In  her  grandfather's  es- 
tate. Her  suit  was  primarily  filed  against 
the  said  J.  N.  Wood,  as  executor  of  the  will 
of  W.  L.  Wood,  and  as  her  testamentary 
guardian  under  said  will,  the  purpose  being 
to  recover  her  said  interest  by  way  of  rents 
and  profits  or  otherwise.  In  other  words — ^to 
establish  a  debt  against  her  father's  estate 
which  would  have  precedence  over  any  dis- 
position of  his  estate  on  his  part  by  will 
or  otherwise;  and  necessarily  upon  the  es- 
tablishment of  the  debt,  the  estate  of  her 
father  would  be  subjected  to  its  payment, 
either  by  execution  or  by  the  decree  of  the 
Court  of  Equity.  The  defendants  in  the 
cases  at  bar  contend  that  before  these  lands 
could  be  sold  for  the  payment  of  this  in- 
debtedness, the  devisees  under  the  will  of 
W.  Lb  Wood  should  have  been  made  parties 
defendant. 

"I  am  inclined  to  the  opinion  that  they 
were  not  necessary  or  proper  parties,  and  in 
this  impression  I  am  sustained  by  Pomeroy's 
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Remedies  and  Remedial  Rights  (2d  Ed.)  9 
354,  and  by  the  case  of  Hendrlz  v.  Holden, 
58  S.  C.  495,  36  S.  E.  1010.  Under  these  au- 
thorities It  would  appear  that  a  judgment 
against  the  executor  as  the  representative 
of  the  testator,  and  as  her  testamentary 
guardian  would  be  sufficient  to  bind  the  real 
estate  of  the  testator  In  the  hands  of  the 
executor,  and  to  sell  the  same  for  the  pay- 
ment of  the  Indebtedness  proved,  without 
the  appearance  of  the  heirs  at  law,  for  It  Is 
clear  that  the  heirs  at  law  under  the  will 
of  W.  li.  Wood  were  never  in  possession  of 
the  lands  of  their  testator;  but  the  posses- 
sion thereof  was  altogether  in  the  executor, 
and  his  possession  to  such  extent  was  the 
foundation  of  the  suit  for  accounting.  The 
authorities  relied  upon  by  the  defendant's 
counsel  do  not  seem  to  be  applicable  to  the 
facts  In  these  cases.  They  seem  to  relate 
entirely  to  suits  for  partition  and  the  mar- 
shaling of  assets.  Of  course  it  Is  elementa- 
ry that  In  eults  to  partition  land  all  parties 
claiming  legal  title  are  necessary  parties,  ei- 
ther plaintiffs  or  defendants,  and  In  suits 
to  marshal  assets  the  legal  representatives  of 
the  deceased  or  his  creditors  alone  can  main- 
tain the  action,  and  necessarily  the  heirs  at 
law  are  the  parties  defendant  If,  there- 
fore, the  original  action  had  been  to  marshal 
assets,  and  maintained  by  the  executor,  the 
heirs  would  have  been  required  to  be  made 
parties  under  the  Code  because  of  the  Juxta- 
position In  which  the  contending  parties  are 
placed,  and  likewise  in  cases  of  partition; 
but  this  was  not  such  an  action,  it  was  mere- 
ly for  the  purpose  of  fixing  a  liability  and  to 
sell  the  land  of  the  deceased  In  the  enforce- 
ment of  the  liability,  the  land  being  In  the 
possession  of  the  executor,  the  representa- 
tive of  the  dead  man  and  the  representatives 
of  his  heirs  at  law  until  the  settlement  of 
the  estata  There  has  been  no  Independent 
possession  on  the  part  of  the  heirs,  such  as 
would  entitle  them  to  express  notice  by  legal 
process.  The  evidence  is  conclusive  tba.t  at 
the  time  of  the  suit  and  decision  the  mother 
was  living  In  Georgia  with  her  children,  and 
the  executor  had  rented  out  the  premises, 
collected  the  rents,  which  was  the  founda- 
tion of  the  subsequent  effort  upon  the  part 
of  the  widow  and  her  children  to  hold  blm 
responsible  for  the  rents  and  profit  of  the 
premises  described  In  the  pleadings.  But  the 
question  of  tiie  necessity  of  the  heirs  at  law 
being  made  parties  does  not  arise  In  these 
cases  under  my  view  of  the  same,  because  I 
hold  that  under  the  evidence  In  these  cases 
and  in  the  previous  case  the  present  defend- 
ants Mrs.  Willie  L.  Wood,  Lowther  Wood, 
and  the  deceased  Haskell  Wood,  as  well  as 
the  defendant  Nellie  Forrest  Wood  (now 
Matheny)  were  all  parties  to  the  original  ac- 
tion, regularly  so  made,  participated  in  by 
them,  either  in  their  own  person  or  by  their 
regularly  appointed  guardian  ad  litem;  and 
Mr   Mayfield  was  their  lawyer  at  that  time 


and  he  Is  their  lawyer  now;  and  not  only 
does  the  fact  sustain  this  conoluslon,  but 
all  of  the  presumptions  are  In  favor  of  the 
validity  of  said  judgment  in  said  original 
action  and  the  fact  that  the  infants  were 
regularly  made  parties  to  said  suit  Nellie 
Forrest  Wood  brought  the  action  against  the 
executor  and  her  testamentary  guardian. 
In  the  midst  of  the  reference  her  testamenta- 
ry guardian,  the  defendant,  filed  a  petition 
asking  that  these  children,  Lowther  and  Has- 
kell Wood,  at  that  time  under  fourteen 
years  of  age,  be  made  parties  defendant  In 
this  suit  Their  mother  with  whom  they 
resided,  the  defendant  Mrs.  Willie  L.  Wood* 
also  filed  her  petition  on  their  behalf,  pray- 
ing for  the  same  relief.  Th^  were  repre- 
sented by  Mr.  Mayfield  at  that  time,  who 
made  the  fight  for  them,  at  the  same  time 
making  a  fight  against  the  child  by  the  first 
marriage,  Nellie  Forrest  Wood,  In  her  con- 
tention as  above  stated.  These  present  de- 
fendants used  the  said  case  In  the  establish- 
ment of  their  rights.  After  the  decree  fixing 
their  rights,  which  it  appears  was  signed 
by  me,  an  appeal  was  taken  by  Mrs.  Wood 
and  her  two  children  and  J.  N.  Wood,  ex- 
ecutor, to  the  Supreme  Court,  In  which  ap- 
peal Air.  Mayfield  was  their  attorney,  and 
the  decree  of  the  court  below  was  affirmed 
by  the  Supreme  Court  in  45  S.  O.  5d0,  23  S. 
E.  950.  Subsequently  In  ratification  and  for 
the  purpose  of  carrying  out  the  said  decree 
originally  signed  in  the  said  cause,  Judge 
Earle  ordered  these  lands  to  be  sold  for  tlie 
payment  of  the  debt  due  to  the  plalntlfi^  Nel- 
lie Forrest  Wood,  and  thereafter  to  the  pay- 
ment of  the  judgment  found  against  the 
defendant  J.  N.  Wood,  in  favor  of  the  defend- 
ants M!rs.  Willie  Xm  Wood  and  her  said  chil- 
dren. There  was  no  appeal  taken  from  this 
decision;  but  the  same  was  acquiesced  in, 
the  lands  were  sold,  the  present  plaintiffs  or 
their  privies  became  the  purchasers,  paid 
the  money  into  the  hands  of  the  court  as 
innocent  purchasers  without  notice  and  the 
said  moneys  were  disbursed  by  the  master, 
In  which  disbursement  the  defendant  Nellie 
Forrest  Matheny,  who  was  the  Nellie  Forrest 
Wood  in  the  original  action,  received  pay- 
ment In  full  of  all  her  demands  against  the 
said  estate  of  her  father,  and  the  balance  of 
the  money,  according  to  the  evidence,  was 
paid  over  to  the  said  Mrs.  Willie  Lu  Wood 
for  herself  and  as  general  guardian  of  her 
children  Lowth^  and  Haskell  Wood,  less 
the  fees  testified  to  by  Mr.  Mayfield  and 
fixed  by  the  court  for  his  services  as  their 
attorney;  and  In  this  settlem^it  all  parties 
have  acquiesced  for  more  than  10  years  with- 
out objection. 

''If  there  has  ever  been  a  case  wherein  the 
doctrine  of  lands  or  equitable  estoppel  by 
conduct  and  otherwise  should  prevail.  It 
seems  to  me  that  such  Is  this  case,  and  I 
hold  that  It  would  be  manifestly  Inequitable, 
under  the  facta  in  these  cases*  to  permit 
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these  defendants  to  obtain  any  relief  or  to 
enjoy  any  further  benefit  ont  of  the  lands  al- 
ready sold,  and  for  which  they  have  receiv- 
ed large  sums  of  money  whidi  they  would 
not  have  received  had  said  lands  not  been 
sold  for  the  purposes  of  said  judgment 

"As  to  the  citizenship  of  the  said  W.  L. 
Wood  at  the  time  of  his  death  there  is  no 
question;  but  I  assume  for  the  purpose  of 
these  cases  that  he  was  domiciled  in  Bam- 
well  comity  at  the  time  of  his  death.  Such 
being  the  case,  the  presumption  is  that  his 
widow  and  children,  although  temporarily 
out  of  the  state,  are  not  deprived  of  this 
court's  jurisdiction,  and  she  having  petition- 
ed as  guardian  of  her  children,  and  their 
testamentary  guardian  as  aforesaid  having 
likewise  done  so,  and  having  become  parties 
defendant  upon  their  own  motion,  I  do  not 
see  how  th^  could  have  been  more  com- 
pletely made  parties  to  this  suit  than  they 
were.  There  is  a  distinction  between  in- 
fants who  are  involuntarily  made  parties  to 
a  suit  and  infants  under  the  age  of  14  who 
become  voluntary  parties  upon  their  affirma- 
tive petition  through  their  next  friend,  gen- 
eral or  testamentary  guardian,  to  be  made 
parties  to  an  action  then  pending.  It  would 
seem  to  be  a  matter  of  supererogation  after 
they  had  come  in  and  been  made  parties  to 
a  suit  on  their  own  motion  to  have  served 
upon  them  the  summons  and  complaint,  of 
which  they  must  have  had  notice  through 
their  mother  and  testamentary  guardian,  in 
order  to  have  caused  the  petition  to  be  filed 
upon  tbelr  said  behalf.  Throughout  the  en- 
tire case  they  were  represented  by  their 
guardian  ad  litem,  appointed  by  me  after  they 
had  become  parties  to  the  suit,  and  they  were 
represented  by  able  counsel  throughout  As 
to  the  claim,  therefore,  of  homestead  and  of 
dower,  as  set  up  in  the  answers  of  the  de- 
fendants, I  do  not  think  that  the  same  are 
founded  in  justice  and  should  prevail;  but 
on  the  contrary,  the  plaintiffs  having  estab- 
lished the  facts  set  forth  in  their  complaints 
to  my  satisfaction,  I  am  of  the  opinion  that 
they  are  entitled  to  the  relief  demanded  in 
their  complaint" 

S.  O.  Mayfield  and  B.  T.  Rice,  for  appel- 
lants.   Bates  &  Simms,  for  respondents. 

JONES,  G.  J.  The  decree  of  the  circuit 
court  herewith  reported  is  affirmed  for  the 
reasons  therein  stated. 


(16S  N.  a  S») 

SMITHWICK  V.  WHITLEJT. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

1.   CONTBACTS   (8   95*)— "DUBESa" 

Duress  exists  where  one,  by  the  unlawful 
acts  of  another,  is  induced  to  make  a  contract  or 
perform  or  forego  some  act  under  circumstances 
which  deprive  him  of  the  exercise  of  free  will, 
and  is  of  the  person,  when  manifested  by  im- 


prisonment or  threats,  and  of  goods  when  one 
is  compelled  to  yield  to  illegal  exactions  to  ob- 
tain possession  of  his  property. 

[E^.  Note.— For  other  cases,  see  Oontracti, 
Cent  Dig.  S  481 ;   Dec.  Dig.  S  95.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2268-2278 ;   vol.  8,  p.  7645.1 

2.  Patmbnt  (I  87*)  —  Rboovebt  of  MoRn 

Paid  bt  Dubess. 

Where  one  goes  into  possession  of  land  un- 
der a  contract  for  its  sale,  money  paid  hy  him 
in  excess  of  the  contract  price  to  secnre  the  ex- 
ecution of  the  deed  which  the  vendor  refused  to 
make,  declaring  that  the  deal  had  not  been  con- 
summated, is  not  money  paid  under  duress,  but 
a  voluntary  payment,  since  the  purchaser  should 
have  stood  on  his  legal  rights. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  S§  283,  284;  Dec.  Dig.  |  87.*] 

Appeal  from  Superior  Court  Beaufort 
County ;  Ward,  Judge. 

Action  by  J.  B.  Smithwick  against  W.  H. 
Whitley.  From  a  judgment  of  nonsuit,  plain- 
tiff appeals.    No  error. 

See,  also,  67  S.  E.  914. 

The  facts,  as  stated  in  plaintifTs  brief,  are 
as  follows:  On  December  3,  1900,  plaintiff 
made  a  contract  with  defendants  to  purchase 
a  piece  of  land  containing  13.82  acres  for 
$483.72,  and  to  give  in  payment  10  notes  of 
$46.99  each,  one  to  be  paid  annually,  secured 
by  mortgage  on  land,  and  the  balance  in  cash. 
The  plaintiff  alleges  and  proves  that  said 
notes  and  mortgage  were  delivered  to  defend- 
ant and  the  bargain  consummated  at  that 
time  (the  mortgage  and  notes  being  executed 
about  a  month  thereafter  and  delivered  to  de- 
fendant and  the  deed  bearing  date  I>ecember 
31,  1900,  with  acknowledgment  of  grantor  on 
January  15,  1901,  being  left  with  defendant 
to  'be  registered).  The  plaintiff  went  into 
XKrasession  of  the  land  and  began  clearing  it 
Defendant  denies  that  deal  was  consummat- 
ed, or  that  the  notes  and  mortgage  wei'e  left 
with  him.  Deed  had  not  been  turned  over  to 
plaintiff.  Some  time  in  February,  1904,  de- 
fendant notified  plaintiff  that  his  deal  on  the 
swamp  land  was  off.  On  March  4,  1904, 
plaintiff  went  to  see  defendant  and  defend- 
ant said,  if  be  (plaintiff)  would  make  it  $60 
an  acre,  he  would  give  him,  plaintiff,  the 
deed ;  the  price  agreed  on  in  December,  1900, 
and  the  consideration  named  In  the  deed, 
having  been  $35  per  acre.  After  considerable 
talk,  plaintiff  agreed  to  pay  the  price  demand- 
ed rather  than  lose  the  land  he  had  been 
working  on  for  three  years.  He  had  ditched 
it  fenced  it  and  got  it  in  tillable  condition. 
He  paid  $275,  the  amount  demanded,  and 
defendant  gave  him  his  deed  dated  December 
31,  1900.  Upon  an  intimation  by  the  court 
as  to  the  charge,  plaintiff  submitted  to  a  non- 
suit and  appealed. 

Ward  &  Grimes,  for  appellant  Small,  Mac- 
Lean  &  McMuUan,  for  appellee. 

BROWN,  J.  We  agree  with  his  honor  that 
the  cause  of  action  upon  plaintiff's  own  evi- 
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dence  is  barred  hy  the  statute  of  limitations, 
assuming  that  a  cause  of  action  had  been 
made  out;  but  no  cause  of  action  for  duress 
is  made  out  in  the  evidence  or  stated  in  the 
complaint  The  payment  of  the  $280  in  or- 
der to  get  a  deed  for  the  land  was  voluntary. 
The  plaintiff  had  a  right  to  stand  on  his  legal 
rights  In  the  land  if  he  had  any,  and  assert 
his  equities  in  the  courts  of  the  state. 

Duress  exists  where  one  by  the  unlawful 
act  of  another  is  Induced  to  make  a  contract 
or  perform  or  forego  some  act  under  circum- 
stances which  deprive  him  of  the  exercise  of 
free  will.  14  Gyc.  1123,  and  cases  cited ;  Bank 
V.  Logan,  90  Ga.  291,  25  S.  E.  G92;  Mathews 
V.  Smith,  67  N.  O.  374;  Miller  v.  Miller,  68 
Pa.  486.  Duress  Is  commonly  said  to  be  of 
the  person  where  it  is  manifested  <by  impris- 
onment, or  by  threats,  or  by  an  exhibition  of 
force  which  apparently  cannot  be  resisted. 
Or  it  may  be  of  the  goods,  when  one  is  oblig- 
ed to  submit  to  an  illegal  exaction  in  order  to 
obtain  possession  of  his  goods  and  chattels 
from  one  who  has  wrongfully  taken  them 
into  possession.  Astley  v.  Reynolds,  2  Strange, 
915,  is  a  lea4ing  case  on  this  subject.  Hack- 
ley  V.  Headley,  45  Mich.  573,  8  N.  W.  511. 

There  is  neither  duress  of  the  person  or 
goods  here.  The  plaintiff  was  in  actual  pos- 
session of  the  land,  and  the  defendant  denied 
his  title,  claiming  that  the  "deal  had  not 
been  consummated."  In  order  to  get  a  deed, 
plaintiff  acceded  to  defendant's  demand  and 
paid  the  advanced  price.  Upon  all  the  au- 
thorities, it  was  a  voluntary  payment,  an  ad- 
justment of  the  dispute. 

No  error. 


(in  N.  0.  MD 

SMITHWICK  V.  WHITLEY. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

1.  UsuBT  (§  13*)— What  Constitutes. 

In  order  that  a  transaction  shall  fall  with- 
in the  prohibition  of  the  statute  against  usury, 
it  is  essential  that  there  should  be  a  contract 
for  the  forbearance  of  an  existing  indebtedness 
or  a  loan  of  money. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  §  25 ;   Dec.  Dig.  §  13.*] 

2.  UsuBY  (8  42*)--LoAN  Segubed  by  Mobt- 

QAGE>—BIX ACTION   OF  InTBBEST  NOT  DuE. 

Where  a  purchaser  to  secure  the  price  gives 
his  vendor  notes  and  a  mortgage,  the  notes  fall- 
ing due  annually,  and  the  notes  are  not  usurious, 
that  the  vendor  compels  the  purchaser  when  he 
seeks  to  pay  up  the  debt  at  once  to  pay  inter- 
est for  the  full  time  on  unmatured  notes  is  not 
the  exaction  of  usury,  but  the  price  of  releasing 
a  good  investment. 

[EJd.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  i  96 ;  Dec.  Dig.  §  42.*J 

Appeal  from  Superior  Court,  Beaufort 
County;  Ward,  Judge. 

Action  by  J.  B.  Smithwick  against  W.  H. 
Whitley.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

See,  also,  67  S.  E.  913. 


The  facts  as  stated  In  the  plaintifTs  brief 
are  as  follows:  *The  plaintiff,  being  indebt- 
ed to  the  defendant  in  the  sum  of  $409.90, 
which  was  evidenced  by  10  notes  for  $46.99 
each,  maturing  January  1,  1902,  1903,  1904, 
1905,  1906.  1907,  1908,  1909,  1910,  and  1911, 
all  notes  bearing  interest  from  December  30, 
1900,  and  secured  by  a  mortgage,  went  to  de- 
fendant to  pay  his  Indebtedness  on  December 
5,  1905.  The  defendant  figured  the  interest 
due  up  to  that  time  at  $54.05,  but  refused  to 
accept  the  principal  and  the  interest  due  to 
tliat  date,  but  made  the  plaintiff  pay  in  ad- 
dition thereto  the  sum  of  $44.62,  which  sum 
was  equal  to  the  amount  of  interest  on  each 
note  if  it  had  not  been  paid  until  maturity. 
The  plaintiff  had  to  pay  it  in  order  to  get 
his  notes  and  mortgage.  Plaintlfl  sued  de- 
fendant for  usury."  The  court  rendered  Judg- 
ment against  the  defendant,  who  appealed. 

Small,  MacLean  &  McMullan,  for  appel- 
lant   Ward  &  Grimes,  for  appellee. 

BROWN,  J.  The  plaintiff  testified  that  the 
10  notes  secured  by  mortgage  and  dated  De- 
cember 31,  1900,  were  given  for  the  purchase 
money  of  a  tract  of  land  purchased  by  plain- 
tiff from  defendant  and  bore  6  per  cent  in- 
terest from  date.  Bach  note  was  in  sum  of 
$46.99  and  one  matured  January  1st  each 
year.  On  December  3,  1905,  the  notes  due 
January  1,  1902,  1903,  1904,  and  1905  were 
due  and  unpaid.  The  remaining  notes  were 
not  due.  The  plaintiff  then  sold  the  land  to 
Tilman  Paul,  and  on  December  3,  1905,  they 
both  went  to  Whitley  to  pay  the  purchase- 
money  debt  and  have  the  notes  and  mort- 
gage surrendered  and  canceled.  The  defend- 
ant refused  to  accept  payment  for  the  notes 
not  due,  and  refused  to  surrender  the  mort- 
gage unless  plaintiff  paid  the  notes  not  yet 
due  in  full.  In  order  to  procure  the  surren- 
der of  his  notes  and  mortgage,  plaintiff  paid 
the  entire  debt  in  full,  including  the  $44.62, 
called  in  the  record  "unearned  interest*'  on 
the  notes  not  due.  Whereupon  defendant 
surrendered  the  notes  and  mortgage. 

Our  statute,  entitled  "Penalty  for  Usury" 
(Revisal  1905,  i  1951),  prohibits  "the  taking, 
receiving,  reserving  or  changing  a  greater 
rate  of  interest  than  six  per  cent.,  either  be- 
fore or  after  the  interest  may  accrue  when 
knowingly  done."  In  this  respect  it  is  similar 
to  many  of  the  usury  statutes  of  this  country. 
While  usury  laws  differ  in  some  respects,  there 
are  certain  principles  which  are  imiversal  in 
their  application  to  all.  The  object  of  the  law 
is  to  save  borrowers  from  oppression,  and  to 
prevent  extortion  on  them  when  money  is 
loaned  or  credit  is  otherwise  extended.  There- 
fore it  is  universally  held  "that,  in  order  that 
a  transaction  shall  fall  within  the  prohibition 
of  the  statutes  against  usury-,  it  is  essential 
that  there  should  be  a  contract  for  the  for- 
bearance of  an  existing  indebtedness  or  a 
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loan  of  money.**    Stnithers  ▼.  DrezeU  122  U.  |  contract  to  whether  It  woxM,  If  folly  perfonn- 


&  487,  7  Sap.  Ct  1298,  30  L.  BO.  1216.  See 
29  Am.  &  Eng.  Enc.  p.  464,  I  4,  and  note  5, 
where  a  large  number  of  cases  are  cited  In 
support  of  the  text  There  Is  no  exception 
to  this  uniyersal  rule  that  there  must  he  an 
extension  of  credit  and  an  Illegal  compensa- 
tion for  it  knowingly  taken  in  order  to  con- 
stitute usury.  This  is  recognized  in  the  earli- 
est cases  on  the  subject  up  to  the  present 
time. 

In  Spurrle  ▼.  Mayoss,  1  Vesey,  Jr.,  in  1792 
liOrd  Commissioner  E^re  said:  "Usury  is 
taking  more  than  the  law  allows  upon  a  loan, 
or,  as  I  read  it,  for  forbearance  of  a  debt" 
Berkley  v.  Wamsley,  Esplnasse  &  Peake  Rep. 
11;  Barclay  v.  Walmsley,  East  Reports,  p. 
55.  In  this  last  case  Lord  Ellenborough  said: 
'To  constitute  usury,  there  must  be  a  direct 
loan  and  taking  more  than  legal  interest  for 
the  forbearance  of  repayment  Here  there 
was  no  loan  or  forbearance,  only  a  mere  an- 
ticipation of  the  payment  of  a  debt  by  a  party 
before  the  time  when  by  law  he  could  be  call- 
ed upon  to  pay  it"  Webb  on  Usury  lays  it 
down  as  universally  held  that  usury  cannot 
be  established  unless  it  is  shown  that  a  loan 
of  money  or  Its  equivalent  was  contemplated 
by  the  parties.  Section  20,  citing  an  array 
of  cases.  To  same  effect  is  Tyler  on  Usury, 
p.  92:  "Where  there  is  no  right  to  demand 
payment  there  can  be  no  forbearance,  and, 
if  no  forbearance,  no  usury."  Lloyd  v.  Scott 
Fed.  Cas.  No.  8,484;  Lesley  v.  Johnson,  41 
Barb.  (N.  Y.)  359.  In  47  American  Edition  of 
Century  Digest  tit  Usury,  are  to  be  found 
innumerable  cases  sustainhig  this  proposition, 
and  that  "anticipation  of  payment  by  paying 
a  debt  in  full  before  due  is  not  usury."  29 
Am.  &  Eng.  Ency.  p.  465,  says:  "The  payment 
of  an  indebtedness  by  debtor  before  maturity 
is  not  a  loan  or  forbearance."  It  is  essen- 
tial to  constitute  usury  that  the  lender  shall 
at  all  events  be  entitled  to  demand  repay- 
ment of  the  money  loaned.  29  Am.  &  Eng. 
ESncy.,  supra,  citing  many  cases  in  notes;  22 
Cyc.  p.  1483.  "Where  the  transaction  shows 
it  is  not  for  the  loan  of  money  or  goods,  nor 
for  the  forbearance  of  an  existing  debt  it 
cannot  be  usurious."  Stockwell  v.  Holmes, 
83  N.  Y.  53. 

The  identical  question  presented  by  this 
appeal  has  been  determined  by  the  Supreme 
Court  of  Georgia  as  follows  (Bank  v.  Logan, 
99  Ga.  291,  25  S.  E.  692):  "Where  a  debt  in- 
cluding both  principal  and  interest  and  due 
by  installments,  if  paid  according  to  the  terms 
of  the  contract,  is  free  from  usury,  the  trans- 
action is  not  rendered  usurious  by  the  vol- 
untary payment  of  the  debt  in  full  before 
some  of  the  Installments  matured,  although 
as  a  result  the  creditor  would  receive  in  the 
aggregate  a  sum  amounting  to  more  than  the 
principal  and  the  maximum  legal  rate  of  in- 
terest" In  reference  to  this  question,  Webb 
says  (section  29):    "The  test  of  usury  in  a 


ed,  result  In  securing  a  greater  rate  of  in- 
terest on  the  subject-matter  than  is  allowed 
by  law" — citing  a  number  of  cases. 

Tested  by  these  principles,  the  defendant 
cannot  be  held  to  have  taken  usury  for  either 
a  loan  or  a  forbearance.  Lord  Ellenborough 
said  in  a  similar  case,  supra,  the  defendant's 
conduct  may  not  be  liberal  or  praiseworthy, 
but  it  is  not  usury.  It  is  not  claimed  that 
the  original  transaction  when  the  defendant 
sold  the  land  to  plaintlfP  was  usurious,  or 
that  defendant  would  have  received  more 
than  6  per  cent  interest  had  the  notes  run 
to  maturity.  It  is  admitted  that  the  defend- 
ant was  not  required  by  law  to  accept  pay- 
ment of  the  unmatured  notes  before  maturity 
or  to  surrender  the  mortgage.  If  defendant 
had  a  good  investment  he  had  the  right  to 
hold  on  to  it,  and,  if  plaintiff  desired  to  be  re- 
leased from  his  lawful  and  binding  contract 
to  pay  interest  until  maturity  of  the  debt, 
defendant  had  a  right  to  exact  payment  of 
the  $44  as  compensation  for  such  release. 
Defendant  had  as  much  right  to  sell  his  sol- 
Vent  debt  at  a  premium  to  the  plaintiff  as  to 
any  one  else.  The  defendant  was  called  upon 
to  surrender  a  perfectly  good  investment,  un- 
tainted with  usury  and  not  for  an  extension 
of  credit  or  forbearance^  on  an  obligation  the 
debtor  could  not  meet  The  transaction,  as 
stated  by  plaintiff,  is  the  very  reverse  of  a 
loan,  an  extension  of  credit,  or  a  forbearance, 
without  which  there  can  be  no  usury.  It 
put  an  end  to  credit  instead  of  giving  it 

There  is  no  case  in  our  Reports  sustaining 
the  contention  of  the  plaintiff.  In  Tayloe  v. 
Parker,  137  N.  C.  418,  49  S.  B.  921,  cited  by 
plaintiff,  there  was  a  bonus  of  $35  paid  for 
further  extension  of  the  debt  It  was  the  re- 
verse of  the  transaction  under  consideration. 
We  are  of  opinion  that  his  honor  erred  in 
rendering  judgment  against  defendant 

Reversed. 


OfiSN.  asau 

BLACKBURN  v.  CHEROKEE  LUMBER  CO. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

1.  Master  awo  Sebvant  (|  111*)— Injuries 
TO  Servant— Failure  to  Use  Autohatio 
Couplers. 

A  lumber  company  operating  a  standard 
gauge,  well-constructed,  and  regularly  inspected 
railroad  track  from  its  mill  to  a  railroad  station 
to  haul  itA  output  of  sawed  lumber  must  equip 
its  cars  with  automatic  conplen,  and  its  failure 
to  do  so  is  negligence. 

[E}d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  216 ;    Dec.  Dig,  I  111.*] 

2.  Master  and  Servant  (I  247*)— Injury  to 
Servant  —  Proximate  Cause  —  Defective 
Appliances. 

Where  a  master  operating  a  railroad  negli- 
g^itly  failed  to  equip  its  cars  with  automatic 
couplers,  and  the  failure  caused  a  train  to  sep- 
arate and  injure  an  employ^  standing  on  the 
running  board  of  the  engine,  and  leaning  against 
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the  car,  and  no  separation  of  the  train  wonld 
have  occurred  had  the  cars  been  equipped  with 
automatic  couplers,  the  proximate  cause  of  the 
injury,  was  the  negligent  failure  to  so  equip  the 
cars,  and  the  negligence  of  the  employ^  was 
a  mere  condition  of  the  injure,  and  did  not  bar 
a  recovery  unless  it  amounted  to  recklessness. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  795 ;   Dec.  Dig.  8  247.*] 

3.  Appeal   and    Erbob    (8   909*)— Review— 

GONTBIBUTOBT    NEQLIGENGK— QUESTION    VOB 
JUBY. 

Whether  an  employ^  standing  on  the  run- 
ning board  in  front  of  the  engine,  and  leaning 
against  the  car  coupled  to  the  engine,  was  guil- 
ty  of  recklessness  precluding  a  recovery  for  in- 
juries caused  by  his  falling  on  the  car  separat- 
ing from  the  engine,  held  for  the  jury  and  not 
reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3924 ;   Dec.  Dig.  §  999.*1 

4.  Masteb  and  Sebvaivt  (§  89*)— Injury  to 
SiBBv ANT— Scope  of  Employment. 

Where  an  employ^  of  a  lumber  company 
operating  a  railroad  from  its  mill  to  a  railroad 
station  was  employed  as  engineer  of  its  train 
with  i>ower  to  hire  and  discharge  the  train  crew, 
and  with  full  charge  of  the  train,  he  did  not  act 
ootside  of  the  scope  of  his  employment  while 
acting  as  switchman  on  his  becoming  dissatisfied 
with  the  manner  in  which  the  regular  switch- 
man did  his  work,  and  a  liabilitv  for  his  injury 
received  while  acting  as  a  switchman  could  not 
be  evaded  on  the  ground  that  he  was  not  acting 
within  the  scope  of  his  employment. 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  153 ;   Dec  Dig.  §  89.*] 

Appeal  from  Superior  Court,  Sampson 
Comity;  O.  H.  Allen,  Judge. 

Action  by  Ida  Blackburn,  administratrix, 
against  the  Cherokee  Lumber  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  following  issues  were  submitted  to  the 
Jury: 

"(1)  Was  plaintiff^s  intestate  injured  by 
the  negligence  of  the  defendant,  as  alleged? 
Ans:   Yes. 

"(2)  If  so,  was  the  plaintiff's  intestate 
guilty  of  contributory  negligence,  as  alleged? 
Ans;   No. 

**(3)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?    Ans:  $725." 

The  evidence  tended  to  show,  and  was  ac- 
cepted by  the  jury  as  sufficient  to  prove: 
That  defendant  company  was  operating  a  well- 
constructed  railroad  from  its  mill  to  a  sta- 
tion named  Qarland  on  the  Atlantic  Coast 
Line  Railroad.  That  its  track  was  standard 
guage,  well  surveyed  and  constructed,  and 
regularly  and  properly  inspected  and  main- 
tained. That  its  output  of  sawed  lumber  was 
very  large,  and  it  was  hauled  over  this  track 
exclusively  and  in  cars  of  standard  gauge 
furnished  it  by  the  Atlantic  Coast  Line  Rail- 
road Company.  That  the  intestate  was  the 
engineer  having  in  charge  the  trains  operated 
on  its  road,  with  power  to  hire  and  discharge 
his  train  crew,  brakemen,  and  firemen.  The 
length  of  this  road  was  two  miles.  On  the 
night  of  November  30,  1907,  the  engineer — 
Blackburn — ^was  run  over  and  killed  while 


going  from  the  defendant's  mill  to  Garland. 
This  action  was  brought  by  his  widow  as  ad- 
ministratrix. The  circumstances  of  the  al- 
leged negligent  klUing  were  substantially  as 
follows:  At  the  mill  a  certain  amount  of 
shifting  of  cars  bad  to  be  done  by  the  en- 
gine. Will  Hassell  was  doing  the  switch- 
ing, and  Lem  Rich  was  firing  for  the  en- 
gine. The  intestate,  for  some  reason,  became 
impatient  with  the  maimer  in  which  Hassell 
was  doing  his  work,  and  ordered  him  to  the 
engine  to  fire  it  That  intestate  did  the  work 
ot  the  switchman,  and  Rich,  under  his  orders, 
acted  as  engineer.  Rich  had  had  some  ex- 
perience in  running  the  engine,  and  seems 
to  have  performed  his  work  well  that  night 
The  defendant  did  not  use  automatic  couplers, 
but  coupled  its  cars  in  the  old  way.  One  of 
the  cars  to  be  hauled  by  the  engine  that  night 
was  an  Atlantic  Coast  Line  box  car,  equipped 
with  the  automatic  Coupler,  but  it  had  to  be 
coupled  to  the  engine  of  the  defendant  by  an 
iron  pin.  It  was  so  coupled  by  intestate,  he 
using  the  smaller  of  two  pins  on  the  engine 
provided  by  the  defendant  for  coupling.  The 
engine  was  running  backward,  pulling  the 
car.  There  was  evidence  that  intestate  tried 
to  use  the  larger  pin,  but  unsuccessfully ;  and 
there  was  evidence  that  he  picked4t  up,  but 
did  not  attempt  to  use  it  After  the  train 
was  ready  to  move,  the  intestate,  having  a 
lantern  on  his  arm,  stepped  on  the  board 
running  across  in  front  of  the  engine,  the 
usual  place  for  the  switchman.  There  b^ng 
no  handhold  on  the  engine,  he  leaned  back 
against  the  box  car,  and  signaled  the  acting 
engineer  to  proceed.  The  train  started  and 
proceeded  without  accident  until  it  reached 
an  upgrade,  when.  In  pulling  it,  the  coupling 
pin  bent,  the  car  separated  from  the  engine, 
the  intestate  fell,  and  was  run  over  and 
killed.  There  was  evidence  that  Intestate's 
attention  was  called  to  his  position  of  dan- 
ger, but  he  rolled  he  did  not  think  he  would 
get  hurt  There  was  evidence  that  the  intes- 
tate had  been  drinking,  but  this  was  contra- 
dicted. This  was  submitted  by  his  honor  to 
the  jury,  to  be  considered  by  them  in  passing 
upon  the  conduct  of  the  intestate.  From  the 
judgment  entered  upon  the  verdict  the  de- 
fendant appealed. 

Geo.  E.  Butler  and  H.  L.  Stevens,  for  ap- 
pellant   Faison  &  Wright,  for  appellee. 

MANNING,  J.  The  exceptions  taken  by 
defendant  and  assigned  as  errors  can  be  ar- 
ranged and  considered  in  three  groups,  to 
wit:  (1)  That  the  defendant  was  not  under 
the  duty  to  furnish  and  equip  its  cars  with 
automatic  couplers,  and  its  failure  to  do  so 
was  not  negligence.  (2)  That  intestate  was 
guilty  of  contributory  negligence  in  voluntari- 
ly taking  a  position  of  peril,  and  in  failing  to 
use  the  larger  of  the  two  pins  in  coupling  the 
car  to  the  engine.  (8)  That,  having  voluntar- 
ily undertaken  to  perform  a  service  not  with- 


•For  other  eaiM  see  same  topic  and  Motion  NUMBER  in  Dec.  A  Am.  Digs.  1907  to  data,  4  Roportar  IndmoB 
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in  the  scope  of  his  employment,  the  relation 
of  master  and  servant  was  temporarily  sus- 
pended, and  the  defendant  owed  him  no  duty, 
except  to  abstain  from  willful  Injury. 

This  court  has  ruled  against  the  conten- 
tions of  the  defendant  in  its  exceptions  em- 
braced in  the  first  group,  as  above  arranged. 
Hairston  v.  Leather  Co.,  143  N.  C.  512,  65  S. 
B.  847;  Bird  v.  Leather  Co.,  143  N.  O.  283,  55 
S.  E.  727;  Hemphill  v.  Lumber  Co.,  341  N.  C. 
487,  54  S.  E.  420;  Sawyer  v.  Railroad,  145  N. 
G.  24,  58  S.  E.  598,  22  L.  R.  A.  (N.  S.)  200; 
Stewart  v.  Lumber  Co.,  146  N.  C.  47,  60  S. 
B.  545;  Wright  v.  Railroad,  151  N.  C.  629, 
66  S.  E.  588.  We  have  examined  the  charge 
of  his  honor  covering  the  view  contended  for 
by  defendant  In  the  exceptions  Included  in 
the  second  group,  and  we  find  that  his  honor 
charged  the  jury  in  the  language  approved  by 
tills  court  in  Elmore  v.  Railway,  132  N.  G. 
865,  44  S.  E.  620,  and  Hairston  v.  Leather 
Co.,  supra,  and  Coley  v.  Railroad,  129  N.  C 
407,  40  S.  E.  195,  57  L.  R.  A.  817.  We  cannot 
say  as  a  matter  of  law  upon  the  evidence  pre- 
sented in  the  record  that  "the  apparent  dan- 
ger was  so  great  that  its  assumption  amount- 
ed to  reckless  indifference  to  probable  conse- 
quences," or  that  the  intestate  "acted  fool- 
ishly and  without  prudence,''  and  that  his 
conduct  amounted  to  recklessness.  If  the  de- 
fendant had  furnished  and  equipped  its  train 
with  automatic  couplers,  there  would  have 
been  on  the  night  in  question  no  separation 
of  the  train  and  no  accident  to  the  intestate. 
•*The  proximate  cause  of  the  Injury  was  the 
breaking  of  the  defective  coupling  pin,  and 
the  consequent  parting  of  the  cars.  The  neg- 
ligence of  the  Injured  brakeman  in  being  in 
an  improper  place,  if  it  can  be  called  negli- 
icence,  was  a  mere  condition  of  the  injury. 
The  breaking  of  the  defective  pin  was  the 
proximate  cause  of  the  injury.  His  being  on 
the  cars  was  not  the  Imme^ate  cause  of  it 
In  a  juridical  sense."  Terre  Haute  &  I.  R. 
Co.  V.  Mansberger,  65  Fed.  196,  12  0.  O.  A. 
674;  Phillips  v.  Railway  Co.,  64  Wis.  475,  25 
N.  W.  544.  If  the  death  of  Intestate  had  been 
caused  by  being  jostled  from  the  running 
board,  on  which  his  feet  were  resting,  or  by 
being  thrown  from  his  position  by  the  ordi- 
nary movement  of  the  train,  then  the  proxi- 
mate cause  might  have  been,  in  a  "juridical 
sense,*'  the  perilous  position  he  had  assumed; 
but  this  view  is  not  presented  by  the  evi- 
dence. The  separation  of  the  train — the  part- 
ing of  the  cars — ^would  not  have  occurred  if 
the  automatic  coupler  had  been  used.  It  was 
not  furnished,  and  this  failure  constituted 
negligence  continuing  up  to  the  time  of  the 
injury,  and  bars  the  defense  of  contributory 
negligence,  unless  the  negligent  conduct  of 
the  Injured  employ^  amounted  to  reckless- 
ness. This  was  a  question  for  the  jury;  and 
they  have  resolved  the  question,  upon  the 
evidence,  against  the  defendant 

The  third  group  of  exceptions  embraces 
those  resting  upon  the  contention  that  the  In- 
testate was  doing  work  without  the  scope  of 


his  employment  and  beyond  the  sphere  of  his 
assigned  duties,  and  that  the  Intestate  be- 
came a  volunteer  as  to  that  work — a  bare  li- 
censee— and  the  defendant  cannot  be  com- 
pelled to  answer  in  damages  for  an  injury 
which  the  intestate  ''brought  on  himself  by 
undertaking  to  do  that  which  he  was  not  di- 
rected to  do  or  required  to  do."  This  conten- 
tion is  rested  upon  the  doctrine  so  well  stated 
by  Mr.  Justice  Walker  in  Patterson  v.  Lum- 
ber Co.,  145  N.  G.  42,  58  S.  E.  437 ;  and,  if  ap- 
plicable, is  decisive  of  this  appeal.  The  wit- 
ness Fleming,  the  general  manager  of  the  de^ 
fendant  company,  being  offered  as  a  witness 
for  It,  testified:  "Blackburn  was  employed  as 
engineer,  was  not  to  do  any  switching  or  fir- 
ing. He  was  to  have  complete  charge  of  the 
train  crew.  He  had  power  to  hire  and  dis- 
charge the  trainmen.  This  was  the  power 
he  had  up  to  the  time  he  was  killed.  When 
Lem  Rich  went  to  work,  I  told  him  I  wanted 
him  to  learn  all  he  could  about  the  engine. 
I  did  not  tell  him  I  wanted  him  to  run  the 
engine  or  do  any  switching.  I  told  him  1 
wanted  him  to  learn  all  he  could.  Will  Has- 
sell  was  employed  as  switchman  at  the  time 
of  Blackbum*s  death."  Again,  this  witness 
said:  **I  did  not  tell  Blackburn  to  do  any 
switching  or  not  to  do  any  switching.  Rich 
ran  the  engine  that  night,  after  Blackburn 
was  killed.*'  Here,  by  this  evidence,  we  have 
a  man  to  whom  is  given  the  entire  charge  of 
his  train  crew.  With  the  power  to  hire  and 
discharge  any  of  his  trainmen,  yet  it  is  con- 
tended he  cannot  fire  his  own  engine— he  can- 
not, when  the  switchman  is  not  doing  his 
work  satisfactorily,  do  it  himself,  without  go* 
ing  beyond  the  sphere  of  his  assigned  duties 
and  becoming  a  volunteer,  a  bare  licensee,  do- 
ing his  master's  work,  but  with  no  master  to 
serve,  suspending  thereby  the  relation  of  mas- 
ter and  servant  If  the  intestate  had  that 
night  discharged  Hassell,  the  switchman,  we 
think  he  could  have  performed  his  duties  as 
switchman  without  absolving  his  master — the 
defendant — from  liability  for  injuries  caused 
by  its  breach  of  duty.  In  Rodman  v.  Mich. 
Central  R.  R.  Co.,  55  Mich.  57,  20  N.  W.  788» 
54  Am.  Rep.  348,  Cooley,  C.  J.,  says:  "That 
contingencies  may  and  do  arise  in  which  the 
conductor  should  take  charge  of  the  engine 
for  the  time  is  undoubted.  The  necessity  may 
sometimes  be  as  urgent  as  it  is  plain,  and 
lives  may  depend  upon  it  This  might  hap- 
pen from  injury  to  the  engineer  or  sudden 
illness;  and  when  to  leave  the  train  where 
the  disability  of  the  engineer  occurs  would 
endanger  some  other  train.  But  there  might 
be  other  reasons  for  the  engineer  leaving  his 
post,  for  which  the  company  would  not  be  at 
fault,  and  the  conductor,  with  the  train  in 
his  charge  and  under  obligation  to  avoid  oth- 
er trains,  must  act  in  the  emergency  as  the 
necessities  of  the  case  shall  require.  His 
highest  and  plainest  duty  in  some  circumstan- 
ces will  be  to  take  possession  of  the  engine, 
and  operate  It;  ♦  •  •  and  he,  being  the 
person  responsible  for  the  safety  and  man- 
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agement  of  the  train,  must  be  allowed  a  c^- 
taln  discretion  in  deciding  upon  emergencies, 
and  the  presumption  must  favor  his  action." 
To  the  same  effect  is  Seley  v.  Southern  Pac. 
Ry.  Co.,  6  Utah,  319,  28  Pac.751;Terre  Haute 
&  L.  R.  Co.  V.  Fowler,  154  Ind.  682,  56  N.  B. 
228,  48  Jm  R.  a.  531;  Barry  v.  Hannibal  &  St 
J.  R.  Co.,  98  Mo.  62,  11  S;  W.  808,  14  Am.  St. 
Rep.  610;  2  Bailey  Per.  Inj.,  relating  to  Mas- 
ter &  Servant,  §  3524.  The  Intestate  being 
in  charge  of  the  train,  in  full  charge  of  the 
train,  having  ample  power  to  discharge  and 
hire  his  crewj  it  would  seem  clear  that  his 
authority  extended  to  supervision  of  the  work 
done  by  his  crew,  and,  as  we  have  said,  if 
any  one  of  his  crew  did  this  work  unsatis- 
factorily or  was  lncomi)etent,  the  Intestate 
had  authority  to  discharge  him  or  temporari- 
ly to  suspend  him  and  assign  him  other  work 
on  the  train,  and  for  the  time  perform  the 
work  of  this  removed  trainman,  without  in 
legal  contemplation  going  beyond  the  Bcope 
of  his  employment  He  would  still  be  the 
servant  of  the  defendant  He  must  be  con- 
sidered under  the  evidence  as  Invested  with 
a  certain  discretion  in  deciding  upon  the  oc- 
casion which  makes  his  interference  neces- 
sary in  the  proper  management  of  his  train 
and  the  proper  conduct  of  the  master's  busi- 
ness intrusted  to  him,  "and  the  presumption 
must  favor  his  action.**  The  defendant  re- 
quested his  honor  to  charge  the  jury  tliat  if 
the  intestate  voluntarily  assumed  to  act  as 
switchman,  and,  while  so  acting,  was  Injured, 
the  Injuries  were  received  by  the  intestate  in 
doing  work  outside  the  sphere  of  his  assigned 
duties;  and  hence  the  defendant  would  not 
be  liable.  None  of  the  defendant's  instruc- 
tions, however,  presented  the  view,  predicat- 
ed upon  the  evidence  of  defendant's  general 
manager,  that  we  have  herein  presented  as  the 
decisive  view,  to  wit,  that  intestate  was  in  full 
charge  of  the  train  crew,  etc.,  and  we  do  not 
think  it  constitutes  reversible  error  for  his 
honor  to  have  refused  the  defendant's  pray- 
ers. We  are  of  the  opinion  that  there  was 
no  reversible  error  committed  at  the  trial, 
and  the  judgment  is  affirmed. 
No  error. 


Ott  N.  C.  486) 

DAVIDSON  V.  GUILFORD  COUNTY. 

(Supreme  Court  of  North  Carolina.    April  20, 

1910.) 

1.  Counties  (I  46*)  —  Oountt  Boabd  —  Com- 
pensation. 

Pub.  Laws  1907,  e.  13,  amending  Revisal 
1905,  §  2785,  provides  that  the  cbainnan  of  the 
county  commissioners  of  Ouilford  county,  and 
each  of  the  members  thereof,  shall  be  paid  the 
sum  of  S3  per  day,  and  mileage  of  5  cents  per 
mile  eacn  way,  for  each  meeting,  whether  regu- 
lar or  spedal  called  by  the  chairman,  and  that 
this  shall  be  full  compensation  for  all  services 
whatsoever.  Section  3672  makes  it  a  misde- 
meanor for  any  county  commissioner  to  make 
any  contract  'for  his  own  benefit"  with  said 
county,  or  be  in  any  manner  interested  in  such 


contract  J7eM,  that  if  a  member  of  the  Ouil- 
ford county  board,  in  discbargine  his  duty  un- 
der its  direction  to  inspect  a  bridge  and  report 
to  the  board,  act^  as  county  commissioner,  he 
was  forbidden  to  receive  any  compensation  other 
than  that  set  out  in  the  amended  section,  and 
that,  if  he  acted  by  virtue  of  any  contract  with 
the  board,  it  was  an  indictable  offense,  and  be 
was  not  entitled  to  recover  anything. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  54 ;    Dec.  Dig.  8  46.«] 

2.  Contracts  (§  123*)— Validity— Injuby  to 
Public  Service— Contracts  of  Officers. 
Independently  of  anv  statute  or  precedent, 
on  general  principles  of  law  and  morality*  a 
member  of  an  official  board  cannot  contract 
with  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  123.»3 

Appeal  from  Superior  Court,  Guilford 
County;   Ward,  Judge. 

Action  by  J.  A.  Davidson  against  Guilford 
County.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

John  N.  Wilson,  for  appellant.  King  & 
Kimball,  for  appellee. 

CLARK,  C.  J.  The  plalntifP  is  a  member 
of  the  board  of  county  commissioners  of  Gull- 
ford.  By  direction  of  said  board,  he  inspect- 
ed a  bridge  over  a  stream  where  It  crossed 
the  public  road  and  made  a  report  to  the 
board  recommending  the  rebuilding  of  said 
bridge,  and  demanded  payment  in  the  sum 
of  $3  for  one  day  spent  in  said  service  and  80 
cents  mileage.  This  action  was  tried  upon 
an  appeal  from  a  Justice  of  the  peace,  and 
Judgment  was  rendered  upon  a  *\!ase  agreed." 

The  principle  Involved  is  an  exceedingly 
important  one,  both  in  morals  and  to  the  pub- 
lic welfare.  Under  Revisal  1905,  |  2785,  as  It 
was  originally,  before  amendments  were  en- 
acted wtlh  E^ecial  provisions  as  to  certain 
counties,  the  county  commissioners  for  their 
services  and  expenses  were  to  receive  such 
sum,  not  exceeding  $2  per  day,  as  the  ma- 
jority of  the  board  might  fix  upon,  with  mile- 
age to  and  from  their  respective  places  of 
meeting  not  to  exceed  5  cents  per  mile.  Un- 
der this  section  they  were  allowed  compensa- 
tion and  mileage  only  for  regular  meetings  of 
the  board,  and  received  neither  at  special  or 
called  meetings.  Laws  1907,  c  13,  added  the 
following  amendment:  "The  chairman  of 
the  board  of  county  commissioners  of  Gull- 
ford  and  each  of  the  members  thereof  shall 
be  paid  for  his  services  the  sum  of  $3.00  per 
day,  and  mileage  of  6  cents  per  mile  each 
way,  for  each  meeting  of  said  board,  wheth- 
er it  be  a  regular  or  a  special  meeting  of  said 
board  called  by  said  chairman;  and  this 
shall  be  full  compensation  of  said  board  for 
all  services  whatsoever." 

The  Legislature,  taking  notice  of  1±te  In 
creased  duties  of  the  board  of  commissioners 
for  that  cotm^ty,  raised  their  per  diem  to  $3 
and  allowed  per  diem  and  mileage  for  special 
as  well  as  regular  meetings,  and  then  added 


*For  other  caset  see  lame  topic  and  lectlon  NUMBER  in  Dec.  4  Am.  Digs.  1S07  to  date,  it  Reporter  Indexee 
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this  significant  sentence:  *'And  this  shall  be 
full  compensation  of  said  board  for  all  serv- 
ices whatsoever."  Revlsal  1905,  i  3572,  makes 
It  a  misdemeanor  for  any  county  commission- 
er to  make  any  contract  '"f  or  his  own  benefit'* 
with  said  county  or  be  in  any  manner  con- 
cerned or  be  interested  in  any  manner  what- 
soever In  such  contract  It  follows,  there- 
fore, that.  If  the  plaintiff  In  discharging  this 
duty  acted  as  a  county  commissioner,  he  was 
forbidden  to  receive  any  compensation  other 
than  that  above  set  out  And  If  he  acted  by 
virtue  of  a  contract,  either  express  or  Im- 
plied, with  the  board,  It  was  an  hidlctable  of- 
fense, and  he  Is  not  entitled  to  recover  any- 
thing. This  has  already  been  decided  in  this 
state  In  Snipes  v.  Winston,  126  N.  C.  375,  35 
S.  E.  610,  78  Am.  St.  Rep.  666. 

Independently  of  any  statute  or  precedent 
upon  the  general  principles  of  law  and  moral- 
ity, a  member  of  an  ofladal  board  eannot 
contract  with  the  body  of  which  he  is  a  mem- 
ber. To  permit  it  would  open  the  door  wide 
to  firaud  and  corruption.  The  other  mem- 
bers of  the  iboard  In  allowing' compensation 
thus  to  one  of  their  members  would  be  aware 
that  each  of  them  In  turn  might  rec^ve  con- 
tracts and  good  compensation,  and  thus  pub- 
lic office,  instead  of  being  a  public  trust 
would  become,  in  the  language  of  the  day, 
"a  private  snap." 

In  this  particular  case,  there  is  no  reason 
to  suppose  that  the  slightest  wrong  was  in- 
tended, or  that  the  compensation  was  exces- 
sive; but  it  is  the  principle  that  is  at  stake. 
Such  conduct  cannot  be  recognized  or  per- 
mitted. 

The  judgment  below  is  reversed. 


<162  N.  C.  4B8) 

KING  V.  GUILFORD  COUNTY. 

{Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

HionwATS  (S  94*)— CoicHissioiVESB— Compen- 
sation. 

Pub.  Laws  1903.  c  166,  8  18,  creating  the 
"board  of  highway  commissioners  of  G.  county, 
provides  that  commissioners  shall  be  entitled  to 
the  same  per  diem  mileage  as  the  county  board 
of  commissioners,  and  so  a  claim  by  the  chair- 
man for  extra  services  in  inspecting  road  woric 
by  direction  of  the  l>oard  is  invalid,  since,  if  he 
acted  as  county  commissioner,  he  was  not  en- 
titled to  "extra  pay,"  and,  if  as  agent  of  the 
board,  he  would  be  indictable  under  Revisal 
1905,  §  3572,  for  making  any  contract  for  com- 
pensation, express  or  implied,  with  the  board  of 
which  be  is  a  member. 

[EJd.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §  308 ;   Dec.  Dig.  S  94.*] 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty; Ward,  Judge. 

Action  by  John  Ia  King  against  Guilford 
CoTinty.  BYom  a  judgment  for  plaintiff,  de- 
-fendant  appeals.    Reversed. 

John  N.  Wilson,  for  appellant  King  & 
Kimball,  for  appellee. 


CLARK,  G.  J.  The  plaintiff  is  chairman 
of  the  board  of  highway  commissioners  of 
Guilford.  By  direction  of  said  board  he  and 
another  member  of  the  board  were  appointed 
a  committee  to  Inspect  the  progress  of  the 
work  on  a  certain  road,  )Eind  report  as  to  the 
advisability  of  removing  the  force  at  work 
there  and  the  convict  camp,  and  locate  a  new 
site  for  said  work  and  camp.  For  doing  such 
work,  he  demands  payment  in  the  sum  of  $3 
for  one  day  so  spent 

The  act  creating  said  board  (Liaws  1903,  c 
166,  S  18)  reads  as  follows:  **The  said  high- 
way commission  shall  be  entitled  to  same 
X>er  diem  and  mileage  as  the  board  of  com- 
missioners of  Guilford  county.** 

We  have  Just  passed  upon  a  similar  claim 
by  a  member  of  the  board,  of  commissioners 
of  Guilford  in  Davidson  v.  Guilford  County, 
67  S.  E.  918.  As  members  of  the  highway 
commission  are  entitled  "to  the  same  per  diem 
and  mileage,"  It  is  unnecessary  to  repeat  the 
reasons  given  in  the  decision  of  that  case. 
The  claim  for  extra  services  is  invalid  in 
this  case  for  the  same  reason. 

If  acting  as  commissioner,  the  plaintiff  was 
not  entitled  to  "extra  pay,"  and  if  as  an 
agent  of  the  board,  he  would  be  indictable, 
under  Revlsal,  f  8572,  for  making  any  con- 
tract for  compensation,  express  or  implied, 
with  the  board  of  which  he  is  a  member. 

Reversed. 


(152  N.  a  376) 

PENNY  V.  LUDWICK  et  al. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

1.  Pleadino  (S  343*)— Judgment  on  Pubad- 
iNQs— Propriety. 

A  prayer  for  Judgment  on  the  pleadings 
was  properly  refuaai,  where  there  were  issues 
of  fact  raised  which  were  for  the  jury. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  §  1048;   Dec.  Dig.  {  843.  ♦] 

2.  Chattel  Mortgages  (§  265*)— Eights  of 
Parties— Sale— Right  to  Residue. 

Upon  a  valid  sale  of  the  mortgaged  chat- 
tels, the  mort|;agor  was  entitled  to  an  account- 
ing to  ascertam  the  amount  realized  on  the  sale 
in  excess  of  that  necessary  to  discharge  the 
mortgage,  for .  which  amounts  the  mortgagor 
would  be  entitled  to  judj^ent. 

[Bd.  Note.— For  other  cases,  see  (battel  Mort- 
gages, Cent.  Dig.  {§  545,  547 ;  Dec.  Dig.  i  265.*] 

8.  Chattel  Mortgages  (J  229*)— Rights  of 
Parties— Conversion  by  Mortgagee— Re- 
covery OF  Possession. 

In  an  action  to  have  a  sale  of  mortgaged 
chattels  decreed  valid,  and  for  payment  of  the 
amount  due  on  a  note  from  the  proceeds,  aided 
by  claim  and  delivery  proceedings,  findings  by 
the  jury  that  the  mortgage  had  been  released 
by  plaintiflP  before  the  sale,  and  that  defendant 
was  the  owner  of  the  property  sold,  and  entitled 
to  possession,  showed  an  unlawful  conversion 
by  plaintiflP,  and  hence  that  >ie  was  not  en- 
titled to  the  ancillary  remedy  of  claim  and  de- 
livery. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
Cent    Dig.    §§    479-4S3;     Dec.    Dig.    ) 


^For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  &,  Am.  Dga.  1907  to  d  te  &  R.pjiter  Indeyei 
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i.   RBPLKVIN    (I   96*)— AonOlVa— I8STJK9— ViX- 
XTB   OF  PBOPEBTY. 

Under  Revisal  190^  8  570,  proyidins  that, 
if  the  property  has  been  delivered  to  plaintiff 
in  claim  and  delivery  proceedings,  and  defend- 
ant claims  a  return  thereof,  judgment  for  de- 
fendant may  be  for  return  of  the  property,  or 
the  value  thereof  if  a  return  cannot  be  had, 
issues  were  properly  submitted  to  the  jury  to 
ascertain  the  value  of  the  property,  when  tiiere 
was  evidence  that  it  had  been  wrongfully  con- 
verted by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  {  377 ;    Dec.  Dig.  S  96.»] 

5.  Replevin  (§  113*)— Retubw  of  Property 
—Issue  of  Execution. 

Defendant,  in  claim  and  delivery  proceed- 
ings, would  be  entitled  to  an  execution  for  re- 
turn of  so  much  of  the  property  wrongfully  taken 
by  plaintiff  as  could  be  found. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Gent  Dig.  S  445 ;    Dec.  Dig.  f  113.*] 

6.  Replevin  (|  12*)— Defenses— Tender. 

.  Where  plaintiff  sued  to  have  a  sale  of 
mortgaged  chattels  declared  valid,  aided  by  claim 
and  delivery  proceedings,  and  defendant  alleged 
that  the  mortgage  had  oeen  released,  and  that 
he  was  the  owner  of  the  property  and  entitled 
to  possession,  that  plaintiff  testified  to  a  tender 
of  the  property  and  refusal  of  defendant  to  ac- 
cent the  same  did  not  discharge  him  from  lia- 
bility to  defendant  for  the  conversion,  if  there 
was  no  finding  that  the  property  was  not  in  the 
possession  of  plaintiff,  or  under  his  control. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  |  102 ;   Dec.  Dig.  S  12.*] 

7.  Appeal   and   Error   (§   999*)— Verdict- 
Co  nclusiveness. 

In  passing  upon  the  validity  of  a  judgment, 
or  plaintiff's  exceptions  thereto,  the  Supreme 
Court  cannot  examine  the  evidence  and  find 
the  facts  for  itself,  but  can  only  consider  the 
verdict 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3912 ;  Dec.  Dig.  §  999.*1 

&  Replevin    (§    79*)— Damages— Interest- 
Value  OF  Property  Converted. 

Where,  In  proceedings  to  have  a  sale  of 
mortgaged  property  declared  valid,  aided  by 
claim  and  delivery  proceedings,  the  jury  found 
that  the  mortgaged  property  was  converted  by 
plaintiff  after  the  mortgage  was  released,  and 
found  the  value  of  the  property  wrongfully  sold 
and  lost,  in  answer  to  a  question  as  to  what  its 
value  was,  it  was  error  to  allow  defendant  in- 
terest thereon  from  the  time  of  the  conversion, 
as  the  damages  for  the  conversion  were  unliqui- 
dated ;  interest  from  the  time  of  the  judgment 
only  being  allowed. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  §  309;   Dec  Dig.  8  79.*] 

Appeal  from  Superior  Court,  Guilford 
County;   Ward,  Judge. 

Action  by  George  T.  Penny  against  O.  J. 
Ludwick  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Modified  and 
affirmed. 

Thos.  J.  Gold  and  Stedman  &  Cooke,  for 
appellant  Justice  &  Broadhurst,  for  appel- 
lees. 

WALKER,  J.  This  action  was  brought  by 
the  plaintiff  for  the  purpose  of  having  de- 
clared valid  or  lawful  a  sale  of  the  property 
described  In  the  pleadings,  and  for  the  pay- 
ment, to  the  plaintiff,  of  the  amount  due  him 


on  the  note  secured  by  the  mortgage  from  the 
proceeds  of  sale.  When  the  action  was  com- 
menced, the  plaintiff  Instituted  proceedings 
under  claim  and  delivery  as  ancillary  to  his 
principal  salt,  and  caused  certain  property  to 
be  seized,  under  the  requisition  Issued  by  the 
clerk  of  the  court,  the  value  of  which,  it  ap- 
pears from  the  verdict  of  the  jury,  as  here- 
inafter set  out,  was  largely  in  excess  of  the 
amount  due  to  the  plaintiff.  The  defendant 
answered,  and  allied  that  the  plaintiff  had 
converted  a  part  of  the  property,  which  the 
jury  in  their  verdict  have  valued  at  $2,500, 
though  the  defendant  claimed  a  much  larg- 
er amount  than  the  sum  so  stated. 

The  following  issues  were  submitted  to  the 
jury: 

"(1)  Was  it  agreed  between  plaintiff  and 
defendant  that  plaintiff  would  release  the 
mortgage  held  by  him  against  Thomas  apon 
the  caf6  outfit,  as  alleged  by  the  defendant? 
Answer:  Yes. 

'*(2)  Is  plaintiff  the  owner  of  and  entitled 
to  the  possession  of  articles  of  personal  prop> 
erty  mention^  in  the  complaint?  Answer: 
No. 

*'(3)  What  was  the  value  of  the  personal 
property  that  was  sold  at  public  auction,  and 
also  that  which  perished,  if  any?  Answer: 
$700. 

"(4)  What  was  the  value  of  the  properly 
that  was  unsold  and  did  not  perish?  An- 
swer: $1,800. 

"(5)  Did  plaintiff  tender  to  defendants  that 
which  was  unsold,  and,  if  so,  what  date? 
Answer:  Yes;  on  or  about  October  7,  1907.** 

The  plaintiff,  who  appealed  in  the  action, 
has  reserved  only  two  assignments  of  error. 
The  first  of  these  Is  that  the  court  refused, 
at  the  request  of  the  plaintiff,  to  give  Judg- 
ment upon  the  pleadings.  This  prayer  was 
properly  refused,  as  there  were  issues  of 
fact  presented  in  the  case  which  were  for  the 
jury  to  determine.  The  motion  of  the  plain- 
tiff for  judgment  was  based  upon  the  ground 
that  the  defendants,  in  their  answer,  had 
sought  to  recover  of  the  plaintiff  damages 
by  way  of  counterclalnL  If  the  sale  was  a 
lawful  one,  we  have  held  that  the  defendants, 
occupying  the  position  of  mortgagors,  were 
entitled  to  an  accounting  between  the  plain- 
tiff and  themselves.  In  order  to  ascertain  the 
amount  realized  at  the  sale  in  excess  of  what 
was  necessary  to  pay  the  plaintiff's  claims, 
and,  the  amount  so  ascertained,  the  defend- 
ant would  be  entitled  to  recover  and  to 
have  a  Judgment  entered  therefor.  Smith  v. 
French,  67  S.  E.  249.  But  in  this  case  the 
Jury  have  found  that  the  mortgage  had  been 
released,  and  was  not  therefore  an  incum- 
brance upon  the  property;  that  the  defendant 
is  the  owner  of,  and  entitled  to,  the  posses- 
sion of  the  personal  property  mentioned  in 
the  complaint  It  would  appear  therefore 
by  these  findings  of  the  Jury  that  there 
had   been   an   unlawful    conversion   of   the 


•For  other  casei  lee  same  topic  and  McUon  NUMBER  In  Deo.  ft  Am.  Digi.  1907  to  date,  ft  Reporter  Ind< 
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property  by  the  plaintiff,  or,  In  other  words, 
that  he  was  not  entitled  to  the  ancillary  rem- 
edy of  claim  and  delivery.  The  plaintiff 
seized  the  property  under  the  requisition  in 
the  claim  and  delivery  proceedings,  and,  as 
we  have  said,  the  Jury  have  found  that  the 
seizure  was  wrongful.  In  such  a  case  it 
Is  provided  as  follows:  "If  the  property  has 
been  delivered  to  the  plaintiff,  and  the  de- 
fendant claims  a  return  thereof,  Judgment 
for  the  defendant  may  be  for  a  return  of  the 
property,  or  for  the  value  thereof.  In  case  a 
return  cannot  be  had,  and  damages  for  tak- 
ing and  withholding  the  same."  Revlsal,  S 
570,  It  was  proper,  therefore,  to  submit  is- 
sues to  the  Jury  in  order  to  ascertain  the 
value  of  the  property  thus  unlawfully  con- 
verted. The  Jury  found  that  property  of  the 
value  of  $700  could  not  be  returned  by  the 
plaintiff,  and  that  there  was  left  property  of 
the  value  of  $1,800.  which  could  be  returned; 
in  other  words,  which  is,  or  should  be,  in 
the  possession  of  the  plaintiff.  The  court 
entered  Judgment  for  the  $700,  with  interest 
from  August  3J,  1907,  and,  as  to  the  proper- 
ty which  the  Jury  valued  at  $1,800,  it  is  pro- 
vided in  the  Judgment  that  tiie  cause  be  re- 
tained for  further  directions  until  it  can  be 
ascertained  how  much  of  this  property  can 
be  returned,  so  that,  if  a  part  of  this  proper- 
ty cannot  he  returned,  the  value  of  such  part 
may  be  ascertained,  and  Judgment  entered  in 
favor  of  the  defendants  against  the  plaintiff 
for  the  amount  assessed  by  the  Jury.  The  de- 
fendants would  be  entitled  to  an  execution 
for  a  return  of  so  much  of  the  property  as 
ean  be  found  by  the  sheriff. 

The  plaintiff  contends  that  he  made  a 
tender  of  the  property  to  the  defendants,  and 
they  refused  to  accept  the  same,  but  this  does 
not  discharge  him  from  liability  to  the  de- 
fendants, as  there  is  no  finding  in  the  verdict 
of  the  Jury  to  the  effect  that  the  property  is 
not  now  in  the  possession  of  the  plaintiff  or 
under  his  control.  In  passing  upon  the  va- 
lidity of  the  Judgment  in  this  case,  or  the 
exceptions  of  the  plaintiff  thereto,  we  are 
confined  to  a  consideration  of  the  verdict, 
and  are  not  at  liberty  to  examine  the  evi- 
dence and  find  the  facts  for  ourselves. 
Whether  the  plaintiff,  if  he  has  made  a  good 
and  valid  tender  to  the  defendants  of  the 
property,  will  be  entitled  to  a  discharge 
from  the  interest  upon  the  value  of  the  prop- 
erty from  the  date  of  the  tender,  provided 
the  Jury  should  see  fit  to  allow  interest  as  a 
part  of  the  damages,  is  a  question  which  Is 
not  now  before  us  for  decision.  Stephens  v. 
Koonce,  103  N.  G.  266,  9  S.  E.  315;  Lance 
V.  Butler,  135  N.  C.  419,  47  S.  E.  488. 

The  defendant  also  excepted  upon  the 
ground  that  the  court  had  allowed  interest 
from  the  alleged  date  of  conversion,  August 
81,  1907,  on  the  $700  found  by  the  Jury  to 
be  the  value  of  the  property  which  cannot 
be  returned.    We  think  it  was  error  to  allow 


interest  on  this  amount,  as  the  conversion 
was  a  tort,  and  the  damages  were  unliquidat- 
ed. The  very  question  is  decided  in  Lance 
V.  Butler,  supra,  in  which  the  court  said: 
**The  defendant  properly  asked  that  the  third 
issue  should  be,  *Was  the  plaintiff  damaged 
by  such  sale;  if  so,  how  much?'  Had  it  been 
submitted  in  that  form,  the  Jury,  in  their  dis- 
cretion, could  have  allowed  interest  from  the 
date  of  the  conversion.  Stephens  v.  Koonce, 
108  N.  a  266  [9  S.  E.  315].  In  the  form  ac- 
tually submitted,  'What  was  the  value  of 
the  goods  sold  by  the  defendant  under  his 
mortgage?'  the  Jury  responded,  '$300.'  Up- 
on this  finding  it  was  error  to  allow  interest, 
except  from  the  date  of  the  Judgment.  Code, 
§  530  (Revisal,  {  1954).  Besides,  the  date  of 
the  conversion,  'February  6,  1895,'  as  stated 
in  the  Judgment,  is  not  found  by  the  verdict 
This  error  therefore  does  not  call  for  a  new 
trial,  but  the  Judgment  will  be  affirmed,  so 
that  the  $300  shall  bear  interest  only  from 
the  date  of  the  Judgment"  The  two  cases 
seem  to  be  practically  identical  as  to  the 
question  presented  for  consideration.  In  ac- 
cordance with  what  was  said  in  that  case  we 
direct  that  the  Judgment  be  modified  by  al- 
lowing interest  only  from  its  date,  and,  as 
thus  amended,  the  Judgment  of  the  court  be- 
low is  afilrmed.  The  costs  of  this  court  will 
be  divided  equally  between  the  parties;  that 
is,  the  plaintiff  will  pay  one  half  and  the  de- 
fendants the  other  half  thereof. 
Modified  and  affirmed. 


C1B2  N.  C.  371) 
LAMBETH  et  aL  v.   SOUTHERN  POWER 

CO. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

1.  Eminent  Domain  (§  145*)— CoMPENSATioh 
—Value  op  Land— Set- Off  of  Benefits. 

In  an  action  to  recover  permanent  dama^res 
becaute  of  defendant's  entry  and  appropriation 
of  a  right  of  way  over  plain tiflTs  land  for  its 
overhead  electric  system,  defendant  in  reduction 
of  damages  could  not  show  the  increased  value 
of  the  land  a  year  or  more  after  its  line  had 
been  constructed,  not  claimed  to  have  resulted 
from  the  construction  of  defendant's  works. 

[E3d.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |§  378-389;  Dec.  Dig.  S  145.*] 

2.  Eminent  Domain  (§  146»)— Compensation 
— Value  of  Land— Set-Oft  of  Benefits. 

Benefits.,  in  order  to  be  considered  in  as- 
sessing damages  for  the  taking  of  land  for  pub- 
lic use,  are  only  those  which  are  in  a  measure 
peculiar  to  the  landowner,  and  not  common  to 
the  entire  community. 

[Eid.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  390-^98 ;  Dec.  Dig  8  14a*J 

3.  Eminent  Domain  (|  141*)— Compensation 
— Measube  of  Damages. 

Tbe  measure  of  damages  to  a  landowner 
for  condemnation  of  a  right  of  way  for  an  over- 
head electric  system  is  the  difference  between 
the  fair  market  value  of  the  land  before  the 
right  of  way  was  taken  and  its  impaired  value 
directly,   materially,  and  proximately   resulting 


•For  other  cases  see  lame  topic  aad  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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to  the  land  by  the  constniction  of  defendant's 
works  oTer  the  same  for  the  uses  contemplated. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  U  372,  373 ;  Dec.  Dig.  S  141.*] 

4.  Eminent  Domain  ({  d07*)~REMBoiB8  of 
Pbopertt  Owners  —  Instbuctions  as  to 
Damages. 

In  an  action  to  recover  damages  to  land 
by  the  erection  of  defendant's  overhead  electric 
system,  an  instruction  that  the  jury  could  not 
silow  anything  for  unknown  or  imaginary  con- 
tingencies or  events,  or  such  as  might  not  rea- 
sonably and  naturally  be  expected  to  occur  and 
cause  damage  to  plaintiff  from  the  construction, 
operation,  and  maintenance  of  defendant's  line 
for  the  uses  for  which  it  was  constructed,  suffi- 
ciently guarded  against  an  allowance  for  possi- 
ble danger  from  railing  wires  as  an  element  of 
damage. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  822 ;  Dec  Dig.  S  307.»1 

Appeal  from  Superior  Court,  Davidson 
County;    Long,  Judge. 

Action  by  D.  H.  Lambeth  and  others 
against  the  Southern  Power  Company,  to  re- 
coyer  permanent  damages  because  of  de- 
fendant's entry  and  appropriation  of  plain- 
tiffs' land.  Judgment  for  plaintlffis,  and  de- 
fendant appeals.    Affirmed. 

The  right  of  condemnation  Is  not  in  ques- 
tion, and  the  only  issue  submitted  Is  as  fol- 
lows: What  compensation,  If  any,  Is  plain- 
tiff S.  A.  Lambeth  entitled  to  recover  of  de- 
fendant company  for  entering  upon  the  lands 
of  the  plaintiffs,  and  for  the  right  and  priv- 
ileges across  her  lands,  and  permanent  ap- 
propriation thereof  for  the  purposes  of  the 
defendant  as  alleged  In  the  answer,  for  a 
distance  of  15  feet  from  center  of  towers 
from  each  side,  making  a  distance  of  30 
feet  wide  along  line  over  plaintiffs'  property? 

Walser  &  Walser,  for  appellant  B.  EL 
Baper,  for  appellees. 

BROWN,  J.  The  exceptions  to  the  evi- 
dence are  In  our  opinion  without  merit  The 
defendant  could  not  be  permitted  to  show 
the  Increased  value  of  the  land  a  year  or 
more  after  defendant's  line  was  constructed. 
The  enhanced  value  it  Is  not  claimed  was  the 
result  of  erecting  towers  on  the  land  and 
constructing  an  electric  system  overhead. 
Benefits,  considered  In  assessing  such  dam- 
ages, must  be  those  In  a  measure  peculiar  to 
the  landowner,  and  not  common  to  the  entire 
conununlty.  The  exceptions  to  the  charge 
cannot  be  sustained. 

His  honor  correctly  Instructed  the  jury 
when  he  charged  them  that  the  ''measure  of 
recovery  is  the  difference  between  the  fair 
market  value  of  the  land  before  the  right  of 
way  and  easement  was  taken  and  its  Impair- 
ed value,  directly,  materially,  and  proximate^ 
ly  resulting  to  plaintiff's  land  by  placing  de- 
fendant's power  line  across  her  premises  In 
the  manner  and  to  the  extent  and  in  respect 
of  the  uses  for  which  the  easement  is  ac- 
quired.' 


»» 


We  are  also  of  opinion  that  the  alarm  of 
defendant's  counsel  that  the  jury  might  con- 
sider possible  danger  from  falling  wires  as 
an  element  of  damage  should  have  been  al- 
layed when  his  honor  told  the  Jury:  "You 
cannot  allow  anything  as  damages,  based 
upon  unkno\\7i,  or  Imaginary  contingencies  or 
events,  or  such  as  may  not  reasonably  and 
naturally  be  expected  to  occur  and  cause 
damage  to  the  plaintiff — ^not  other  persons — 
from  the  construction,  operation,  and  main- 
tenance of  defendant's  line  for  the  uses  for 
which  It  Is  constructed.**  The  entire  charge 
is  an  admirable  instruction  upon  the  law 
governing  the  assessment  of  damage  In  cases 
of  this  character.  Lewis  on  Em.  Dom.  (2d 
Ed.)  478,  462;  Brown  v.  Power  Co.,  140  N. 
G.  333,  62  S.  E.  954,  3  L.  R.  A.  (N.  S.)  912 ; 
Abemathy  v.  R.  R.,  150  N.  Q  97,  63  S.  E. 
180;    15  Cyc  084. 

No  error. 


(15S  N.  C.  TO) 

DAVIS  V.  LOWERY  COFFEE  CO. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

1.  JtTDOKENT  (J  310*)— Amewdmkwt— Parties. 

Where,  in  an  action  against  a  supposed  cor- 
poration, individuals  doing  business  as  partners 
m  the  corporate  name  entered  a  general  ap- 
pearance, and  admitted  that  they  formed  a  firm 
doing  business  under  the  corporate  name,  and 
that  plaintiff  suing  for  compensation  as  a  sales- 
man was  their  salesman,  the  issues  whether  the 
individuals  represented  themselves  to  be  a  cor- 
poration and  induced  the  salesman  to  contract 
with  them  as  a  corporation  were  immaterial, 
and  a  judgment  for  plaintiff  against  the  cor- 
poration should  be  reformed  so  aji  to  be  a  judg- 
ment against  the  individuals  doing  business  in 
the  corporate  name. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  601;  Dec.  Dig,  8  310.*] 

2.  Appeal  and   Errok  (§  999*)  —  Review— 
Verdict— Conclusiveness. 

Questions  of  foct  are  settled  by  the  ver- 
dict 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3912;    Dec  Dig.  I  999.*1 

Appeal  from  Superior  Court,  Rowan  Obon- 
ty;   Long,  Judge. 

Action  by  J.  R.  Davis  against  the  Lowery 
Coffee  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reformed  and 
affirmed. 

Writs  of  attachment  were  issued  and  prop- 
erty of  defendant  attached.  The  defendant 
gave  bond,  and  released  the  property. 

Issues  were  submitted  to  the  jury  as  fol- 
lows: 

"(1)  Prior  to  the  commencement  of  this  ac- 
tion, did  the  defendants  Inform  plaintiff  that 
the  Lowery  Coffee  Company  was  a  corpora- 
tion of  Pennsylvania,  as  alleged  In  plalntUTs 
complaint?    Answer :   Yes. 

'*(iS)  Did  the  defendants  enter  Into  said  con- 
tract with  plaintiff  under  the  name  and  style 
of  The  Lowery  Coffee  Company'  as  a  corpo- 


•For  other  casei  see  same  topic  and  ■ection  KUMBBR  in  Dee.  4  Am.  Digs.  U07  to  date.  4  Reporter  Indexes 
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ration,  as  alleged  in  the  pleadings  of  the 
plaintiff?    Answer:   Tea. 

*'(3)  Was  plaintiff  induced  by  defendants' 
information  alleged  In  paragraph  O  of  the 
complaint,  and  by  defendants*  entering  into 
the  contract  under  the  style  of  Tbe  Lowery 
Coffee  Company/  to  commence  this  action 
against  defendants  as  a  corporation,  and  levy 
the  attachment  as  set  out  in  the  record  on 
defendants'  property  in  North  Carolina?  An- 
swer:   Yes. 

"(4)  What  sum,  if  any,  are  defendants  in- 
debted to  plaintiff  J.  R.  Davis?  Answer: 
^83.28,  with  interest  from  August  1,  1908. 

"(5)  What  amount,  if  any,  is  plaintiff  J.  B. 
Dayis  indebted  to  defendants,  the  Lowery 
Coffee  Company?    Answer:   Nothing. 

"(6)  Were  the  obligations  set  forth  in  para- 
graph H  of  the  amended  complaint  Incurred 
in  said  coffee  business,  as  alleged?  Answer: 
Yes." 

From  the  judgment  rendered  defendant  ap- 
pealed. 

.  Overman  &  Gregory,  for  appellant    Hatch- 
er ft  Smoot,  for  appellee. 

P£R  CURIAM.  It  la  Immaterial  whethw 
the  liowery  Company  is  a  corporation  or  a 
copartnership  composed  of  Alfred  Lowery, 
THlliam  C.  Lowery,  and  James  M.  Rogers 
doing  business  as  the  Lowery  Coffee  Com- 
pany. It  is  admitted  that  the  plaintiff  was 
their  salesman,  and  this  action  is  brought 
to  recover  the  compensation  and  expenses 
due  him.  The  three  copartners  gave  bond 
and  released  the  attachment,  and  also  en- 
tered a  general  appearance,  and  In  their  an- 
swer admit  that  they  constitute  the  copartr 
nershlp  doing  business  under  the  above  name, 
and  that  plaintiff  was  their  salesman.  In 
view  of  this,  the  first  three  issues  were  un- 
necessary. Considering  all  the  exceptions 
relating  to  the  remaining  issues,  we  find  no 
merit  in  them.  The  matter  seems  to  be  one 
largely  of  fact  and  has  been  settled  by  the 
verdict  of  the  jury. 

The  judgment  should  be  reformed  so  as  to 
express  that  it  is  rendered  against  William 
C  Lowery,  Alfred  Lowery,  and  James  M. 
Rogers,  doing  business  as  the  Lowery  Cof- 
fee Company  and  the  American  Bonding 
Company  as  surety  for  them. 

No  error. 


(152  N.  C.  808) 

STATE  V.  SHUFORD  et  al. 

(Supreme  Court  of  North  Carolina.    April  20, 

1910.) 

1.  Criminal  Law  (8  e95*>— Trial— Recep- 
tion OP  Evidence— SuTFiciKNCT  or  Gbneb- 
▲L  Objection. 

Where  incompetent  testimony  is  blended 
with  other  testlmooy,  part  of  which  is  compe- 
tent, a  general  objection  to  the  whole  testimo- 
ny Is  insufficient. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law.  Cent.  Die.  $  laST;   Dec.  Dig.  (  695. •] 


2.  Cbikinai.  Law  (|  448*)— Evidencs--Opin« 
ION  Evidence. 

In  an  indictment  for  burglary,  testimony 
that  "the  parties  have  been  in  onr  bedroom 
was  not  objectionable  as  an  opinion,  where  it 
appeared  that  witness  did  not  refer  to  accused, 
but  merely  meant  that  from  the  appearance  or 
the  room  somebody  had  entered  the  room. 

[Ed.  Kote.^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  1085-1089;  Dec  Dig.  f 
448.*] 

3.  CaiMiNAL  Law  (S  1169*)— Afpbal—Habm- 
LESS  Ehrob. 

Testimony  of  a  justice  of  the  peace  that 
a  witness  who  had  been  indicted  with  accused 
for  the  same  offense  had  t^tified  at  trial  sub- 
stantially as  in  the  justice's  court  was  not  re- 
versible error,  where  he  stated  what  the  testi- 
mony of  such  witness  was  in  the  justice's  court, 
his  opinion  as  to  the  similarity  of  the  testimony 
not  preventing  the  jury  from  passing  upon  the 
question,  though  the  court  might  have  instruct- 
ed  the  jury  not  to  consider  his  opinion. 

[Ed.  Note.— For  other  casps,  see  Criminal 
Law,  Gent.  Dig.  H  8137-3148;  Dec  Dig.  | 
1169.*] 

4.  CamiNAL  Law  (§  683*)— TbiaIt-Recep- 
noN  OF  Evidence— Rebuttal— Discretion 
OF  Tbial  Coubt. 

Where  testimony  introduced  by  the  state 
was  merely  in  rebuttal,  and  not  new  and  sub- 
stantive testimony,  it  was  discretionary  with 
the  trial  court  not  to  permit  accused,  after  the 
state  had  closed  Its  case,  to  offer  testimony 
claimed  to  be  in  contradiction  thereof. 

^Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1615 ;    Dec.  Dig.  (  683.*] 

6.  CannNAL  Law  (§  683*)— Evidence— Ad - 
MiBSiBiLiTr— Rebuttal  Evidence. 

Testimony  offered  in  a  burglary  prosecution 
that  accuaed  was  at  a  certain  place  before  9 
o'clock  on  the  night  of  the  burglary  did  not 
tend  to  contradict  previous  testimony  that  he 
was  at  a  store  near  the  burglarized  house  at 
9  o'clock. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1616 ;  Dec  Dig.  |  683.*] 

6.   BUBOLABT   (S  49*)— PaOSECUTION— PUNIBH- 

MENT. 

Revisal  1905,  S  3506,  provides  that,  where 
the  value  of  the  property  stolen  does  not  ex* 
ceed  $20,  punishment  for  the  first  offense  shall 
not  exceed  imprisonment  for  one  year,  but,  if 
the  larceny  is  from  a  dwelling  house  by  break- 
ing and  entering  in  the  daytime,  the  section 
shall  not  apply.  Section  8500  permits  the  court 
in  its  discretion  to  sentence  accused  to  the  state 
prison  for  not  exceeding  10  years  in  cases  of 
aggravation  or  of  hardened  offenders.  Held, 
that  the  value  of  the  property  stolen  was  Im- 
material where  it  was  taken  by  breaking  and  en- 
tering a  dwelling,  and  a  sentence  of  fmprisoift- 
ment  for  more  than  one  year  could  be  imposed 
where  the  larceny  was  committed  by  breaking 
and  entering  a  dwelling  in  the  nighttime,  though 
the  value  of  the  property  stolen  did  not  exceed 
$20. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  I  122;   Dec.  Dig.  §  49.*] 

7.  Statutes  (J  241*)— Constbuction- Penal 

STATtTTES. 

While  a  penal '  statute  should  be  strictly 
construed,  it  snould  also  be  reasonablv  constru- 
ed so  as  to  ascertain  and  effectuate  the  legisla- 
tive intent 

-  [Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  H  822,  323 ;    Dec.  Dig.  S  241.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Long,  Judge. 


•For  other  cases  see  laroe  topic  and  section  NUMBBR  in  Doc.  A  Am.  Digs.  1307  to  date,  A  Reporter  Indoxea 
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Jake  Shnford  and  another  were  convicted 
of  larceny,  and  they  appeal.    Affirmed. 

Clement  &  Clement  and  Whitehead  EJutts, 
for  appellants.  Attorney  General  Bickett 
and  G.  Ia  Jones»  for  the  State. 

WALEEIR,  J.  This  was  an  Indictment 
agalQSt  the  defendants  for  burglary  in  the 
second  degree,  and  the  allegation  in  the  in* 
dictment  is  that  they  did  break  and  enter  the 
house  of  B.  F.  McDanlel,  and  did  feloniously 
steal  and  carry  away  therefrom  certalo  arti- 
cles of  personal  property  described  in  the 
Indictment  The  defendants  were  convicted 
of  larceny  and  appealed  to  this  court  from 
the  Judgment  of  the  court  below  upon  ex- 
ceptions and  assignments  of  error  stated  In 
the  record. 

The  first  exception  is  to  the  statement  of 
B.  F.  McDaniel;  a  witness  for  the  state,  as 
follows:  '*The  parties  had  been  in  our  bed- 
roouL"  The  defendants  contended  that  this 
was  a  mere  expresslop  of  opinion  on  the 
part  of  the  witness,  as  it  appeared  that  he 
had  no  knowledge  of  the  fact  The  state- 
ment is  found  in  a  mass  of  testimony,  some 
of  which  is  clearly  competent  and  to  which 
the  defendant  entered  a  general  objection. 
This  would  be  sufficient  to  dispose  of  the 
exception,  as  the  defendant  should  have 
pointed  out  the  part  of  the  evidence  to  which 
he  objected.  If  the  answer  of  a  witness  is 
blended  with  other  testimony,  which,  or  a 
part  of  which,  is  competent,  and  a  general 
objection  be  taken  to  the  whole,  the  objec- 
tion fails,  though  a  part  of  the  testimony 
may  be  incompetent  This  is  a  well-settled 
rule.  But  we  do  not  think  the  testimony  of 
the  witness,  to  which,  perhaps,  objection 
was  Intended  to  be  taken,  is  incompetent 
He  did  not  refer  to  the  defendants  in  the 
case,  but  intended  to  say  that  it  was  evident 
that  from  appearances  somebody  had  entered 
the  room  during  the  night  and  this  more 
clearly  appears  from  the  statement  which 
follows,  that  the  house  had  been  closed  be- 
fore his  family  had  retired  for  the  night 
State  V.  Ellsworth,  180  N.  C.  690,  41  S.  E. 

54a 

The  next  exception  upon  whioh  the  de- 
fendants rely  relates  to  the  testimony  of  the 
Justice  of  the  peace,  who  stated  that  Oscar 
Hudson,  who  had  also  been  indicted  with  the 
other  two  defendants  for  the  same  burglary, 
had  testified  in  the  trial  of  the  case  in  the 
superior  court  substantially  as  he  had  in  the 
Justice's  court  before  him,  but  this  objection 
cannot  be  sustained,  because  the  witness 
stated  what  the  testimony  of  Hudson  was  in 
the  Justice's  court  It  was,  of  course,  the 
province  of  the  Jury  to  pass  upon  the  ques- 
tion whether  there  was  any  discr^ancy  or 
conflict  between  the  testimony  of  the  wit- 
ness Oscar  Hudson  before  the  magistrate 
and  his  testimony  at  the  trial  in  the  superior 
court  and  it  appears  in  this  case  that  they 
bad  full  opportunity  to  do  this.    The  same 


qnestlon,  as  now  presented,  was  raised  in 
State  T.  McLaughlin,  126  N.  O.  1080,  35  & 
m  1067,  in  which  the  court  held.  It  is  true, 
that  the  bare  statement  of  the  Justice  that 
the  testimony  of  the  witness  before  him  and 
before  the  superior  court  was  the  same  was 
Incompetent  but  the  court  further  said  that 
it  was  competent  for  the  Justice  to  state 
what  the  witness  had  testified  before  him, 
in  order  that  the  Jury  might  pass  upon  the 
question  as  to  whether  the  testimony  in  both 
courts  is  substantially  the  same.  The  mere 
opinion  of  the  witness,  expressed  in  this 
case,  did  not  prevent  the  Jury  from  passing 
upon  the  disputed  fact  as  to  the  correspond- 
ence of  the  testimony  of  the  witness  in  the 
two  courts.  The  Judge  might  well  have  in- 
structed the  Jury  not  to  consider  the  opinion 
of  the  witness,  but,  if  there  was  any  error 
in  hia  failure  or  omission  to  do  so,  we  think 
that  considering  this  case  In  all  its  aspectk^ 
it  was  harmless  error. 

The  state  had  introduced  evidence  tending 
to  establish  the  guilt  of  the  defendants,  and 
the  testimony  of  the  defendants  themselves 
tended  to  show  their  innocence.  The  state, 
after  the  defendants  had  rested  their  case, 
offered,  in  rebuttal,  evidence  of  the  fact  that 
the  defendants,  Hudson  and  Clement  were 
at  Knox's  store,  which  is  not  far  from  Mc- 
Danlel's  house  at  9  o'clock  the  night  of  the 
burglary.  After  the  state  had  closed  its 
case,  the  defendants  proposed  to  prove  that 
before  9  o'clock  on  the  same  night  the  de- 
fendants were  at  Floyd  Alexander's.  The 
court,  at  first  and  in  the  exercise  of  Its  dis- 
cretion, refused  to  hear  further  testimony 
from  the  defendants,  but  afterwards  allowed 
them  to  examine  George  €U>rdon,  one  of  their 
witnesses,  and  they  proposed  to  prove-  by 
him  that  he  was  at  Floyd  Alexander's  house 
before  9  o'clock  on  the  same  night  His 
honor  thereupon,  in  the  exercise  of  his  dis- 
cretion, refused  to  hear  further  testimony, 
and  the  defendant  excepted.  The  testimony 
of  the  witnesses  Smith  and  Thompson,  who 
were  introduced  by  the  state  to  rebut  the 
testimony  of  the  defendants,  was  not  new 
and  substantive  testimony,  but  tended  m&e- 
ly  to  contradict  the  testimony  of  the  defend- 
ants, and  it  was  competent  for  this  purpose. 
It  was  therefore  discretionary  with  the 
Judge  whether  he  would  allow  additional 
testimony  to  be  introduced  by  the  defend- 
ants. Dupree  v.  Insurance  Co.,  92  N.  C.  417. 
We  think  that  in  this  case  the  Judge  merely 
exercised  his  discretion  in  refusing  to  hear 
further  testimony,  and,  besides,  the  evidence 
offered  by  the  defendants  did  not  tend  to 
contradict  what  was  eaid  by  the  witnesses 
Smith  and  Thompson  In  rebuttal,  because 
the  defendants  proposed  to  show  that  they 
were  at  Floyd  Alexander's  prior  to  the  time 
that  It  was  testified  by  Smith  and  Thomp- 
son that  they  were  at  £[nox's  store. 

The  last  exception  taken  by  the  defend- 
ants relates  to  the  degree  of  punishment 
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Imposed  by  the  jtidge.  The  defendanti  were 
nentenced  to  imprisonment  for  a  term  of 
three  years.  The  defendants  contended  that, 
as  the  yalne  of  the  property  was  not  more 
than  $20,  the  sentence  could  not  exceed  a 
term  of  one  year.  It  is  provided  by  Beyisal 
1906,  (  8506,  as  follows:  "In  all  cases  of 
larceny,  where  the  yalne  of  the  property 
stolen  does  not  exceed  $20,  the  pnnJshment 
shall,  for  the  first  offense,  not  exceed  im- 
prisonment in  the  state's  prison,  or  common 
Jail,  for  a  longer  term  than  one  year.  If 
the  larceny  is  from  the  person,  or  from  the 
dwelling  house  by  brealLlng  and  entering  in 
the  daytime,  this  section  shall  haye  no  ap- 
plication. In  all  cases  of  doubt,  the  jury 
shall,  in  1;he  yerdict,  fix  the  yalue  of  the 
property  stolen.**  Surely  the  liegislature 
did  not  intend  that  a  larceny  committed  by 
breaking  and  entering  a  dwelling  in  the 
nlghttime^should  not  be  punished  as  severely 
AS  one  committed  in  the  daytime.  It  was 
evidently  the  intention  of  the  Legislature  in 
passing  the  statute  that,  where  there  were 
circumstances  of  aggravation,  the  value  of 
the  property  should  not  be  considered  in 
passing  sentence ;  that  is,  where  the  larceny 
was  committed  by  taking  property  from  the 
person  or  by  breaking  and  entering  a  dwell- 
ing house.  This  is  not  one  of  the  cases 
where  a  penal  statute  should  be  construed 
strictly,  and  thereby  defeat  the  manifest  in- 
tention of  the  Legislature.  Indeed,  while 
we  have  often  said  that  a  penal  statute  should 
be  construed  strictly,  it  should  also  be  con- 
strued reasonably,  so  as  to  ascertain  what 
was  meant  by  the  Legislature  and  to  execute 
its  intention.  We  think  it  would  be  giving  a 
strained  construction  to  section  3506  if  we 
should  hold  that  a  larceny  committed  by 
breaking  and  entering  a  dwelling  house  in 
the  nighttime  cannot  be  punished  by  imprison- 
ment for  more  than  one  year,  and  Uiat  larceny 
from  the  person,  or  by  breaking  and  entering 
in  the  day  time,  may  be  punished  by  a  much 
longer  imprisonment  Revisal  1905,  f  3500, 
provides  in  regard  to  the  punishment  of  lar- 
ceny that  in  cases  of  aggravation  or  of  hard- 
ened offenders  the  court  may,  in  its  discre- 
tion, sentence  the  offender  to  the  state's  pris- 
on for  a  period  not  exceeding  10  years. 

Upon  a  careful  review  of  the  whole  case, 
we  find  no  error  in  the  rulings  of  the  court 
or  in  the  record. 

No  error. 


(152  N.  c.  m) 

THOMAS  T.  BOARD  OF  PHABMACT. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

Druggists  (§  3*)— Revocatiow  of  License— 
CoNvicnow  of  Offense— Bight  to  Renew- 
al. 

Under  Laws  1907,  c.  77,  as  amended  by 
Laws  1909,  c  718»  making  it  unlawful  for  any 
one  to  sell  cocaine  except  on  prescription,  and 


if  one  convicted  thereof  be  a  licensed  pharma- 
cist bis  license  shall  be  revoked,  the  license  is  re- 
voked by  force  of  the  conviction ;  and,  where 
a  licensed  pharmacist  pleads  guilty  to  such  of- 
fense, he  is  not  entitled  to  a  renewal  license  un- 
der Bevisal  1906,  K  4480,  4481,  4484. 

[Ed.  Note.— For  other  cases,  see  Druggists, 
Cent.  Dig.  H  2,  3;  Dec.  Dig.  |  3.*1 

Hoke,  J.,  dissenting  In  part 

Appeal  from  Soperior  Court,  Davidson 
County;   Biggs,  Judge. 

Mandamus  by  Charles  B.  Thomas  against 
the  Board  of  Pharmacy.  From  a  Judgment 
for  the  board,  plaintiff  appeals.    Affirmed. 

Baper  &  Parham,  for  appellant  B.  S. 
Boyster,  for  appellee. 

CLABK,  a  J.  Chapter  77,  Laws  1907,  as 
amended  by  chapter  713,  Laws  1909,  makes 
it  unlawful  for  any  person  firm,  or  corpora- 
tion to  sell,  furnish,  or  give  away  cocaine, 
except  upon  prescription,  and  that  any  person 
who  shall  violate  any  provisions  of  the  said 
act  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  ''shall  be  fined  or  imprisoned 
in  the  discretion  of  the  court,  and  if  a  11^ 
censed  pharmacist,  his  license  shall  be  re- 
voked." 

The  plaintiff  after  an  examination  by  the 
Board  of  Pharmacy  in  1901  had  been  duly 
licensed  as  a  pharmacist,  and  on  September 
1st  of  each  year  thereafter,  upon  his  applica- 
tion, his  license  had  been  renewed.  Bevisal 
1906,  §  4484.  On  August  16,  1909,  the  plain- 
tiff was  indicted  in  the  superior  court  of  Da- 
vidson in  four  several  indictments  for  the  un- 
lawful sale  of  cocaine,  and  pleaded  guilty  at 
said  term  to  all  four  indictments.  On  Sep- 
tember 1,  1909,  he  made  application  to  the 
defendant  board  to  renew  his  license,  tender- 
ing payment  of  $2.  This  being  refused,  he 
brought  this  proceeding  by  mandamus  to  com- 
pel the  defendant  board  to  renew  his  license. 
Upon  the  above  facts,  which  are  uncon- 
tradicted, his  honor  properly  refused  the 
writ  By  the  very  terms  of  the  statute  the 
conviction  upon  a  plea  of  guilty  was  a  revo- 
cation of  the  plaintiff's  license.  The  board 
was  therefore  not  authorized  to  accept  the 
$2  and  renew  a  license  which  had  been  re- 
voked. 

Whether  the  plaintiff  could  be  reinstated 
upon  an  examination  and  a  new  license,  or 
whether  the  revocation  of  his  license  was 
final  unless  and  until  the  Legislature  has  pre- 
scribed some  method  by  which  a  pharmacist 
whose  license  has  been  forfeited  by  a  con- 
viction of  crime  can  be  restored,  is  a  mat- 
ter not  now  before  us.  Upon  conviction  of 
felony  the  right  to  vote  la  forfeited  (State  v. 
Jones,  82  N.  C.  685),  and  can  only  be  restor- 
ed in  consequence  of  an  act  of  the  Legisla- 
ture and  in  a  method  therein  prescribed  (Be- 
visal 1906y  §t  2675-2680).  But  we  need  not 
pass  on  this  point  as  it  is  not  presented. 

By  Bevisal  1905,  {8  4480,  4481,  an  appllduit 


•For  other  oanem  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Diss.  1M7  to  data,  A  Roporter  IiidMUa 
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for  licence  who  has  passed  his  examlnatioQ 
before  the  Board  of  Pharmacy  and  been 
granted  a  license  must  apply  on  September 
1st  of  each  succeeding  year  for  a  renewal 
thereof,  which  is  granted  upon  his  payment 
of  $2,  "if  the  Board  of  Pharmacy  shall  find 
that  the  applicant  is  entitled  to  renewal 
thereof."  Revisal  1905,  §  44M.  Here  the 
board.  In  view  of  the  conviction,  and  the  pro- 
vision of  law  which  makes  the  conviction  a 
revocation  of  the  license,  found  that  he  was 
not  entitled,  and  properly  refused  to  grant 
the  renewal.  The  annual  renewal  would  be 
a  useless  formality  if  the  board  were  bound 
to  grant  it  in  all  cases.  The  selling  of  drugs 
is  an  important  matter  to  the  health  and  lives 
of  the  public.  The  Legislature  has  carefully 
guarded  it  by  the  provisions  to  be  found  in 
Revisal  1905,  S§  4471-4490.  The  sale  of  co- 
caine and  other  deleterious  drugs  Is  the 
subject  of  carefully  drawn  provisions.  The 
plaintiff  knew  that  the  violation  of  those 
provisions  subjected  him  to  fine  and  impris- 
onment in  the  discretion  of  the  court,  and 
to  a  revocation  of  his  license,  the  latter  not 
being  discretionary,  but  the  necessary  result 
of  his  conviction.  The  evidence  was  so  clear 
that  the  plaintiff  pleaded  guilty,  and  the 
facts  found  by  his  honor  show  a  case  of 
great  turpitude,  yet  the  plaintiff  }n  less  than 
10,  days  thereafter  applied  for  a  license,  and 
contends  that  the  payment  of  $2  entitles  him 
to  resume  the  Important  business  of  selling 
drugs. 
The  Judgment  below  is  affirmed. 

HOKE,  J.,  concurring  in  result. 


(152  N.  c.  ret) 

INGRAM  V.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

1.  Pasent  and  Child  (fie*)— Emancipation 
OP  Child— Right  to  wages. 

Where  a  minor  is  employed  with  the  ap- 
proval of  his  father,  and  the  contract  contem- 
plates that  the  son  snail  receive  the  wages  earn- 
ed by  him,  the  agreement  is,  in  effect,  an  eman- 
cipation of  the  son  as  to  the  wages  earned  un- 
der the  contract  which  thereby  belonged  to  the 
son. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  |§  167,  171 ;  Dec.  Dig.  §  16.*] 

2.  Pabbnt  and  Child  ({  16*)— Sebvioes  or 
Child— Emancipation. 

Where  a  minor  contracts  on  his  own  ac- 
count for  his  services  with  the  knowledge  of 
his  parent  and  without  the  parent's  objection, 
there  is  an  implied  emancipation,  entitling  the 
son  to  his  earnings  In  his  own  right. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  IS  167,  171 ;   Dec.  Dig.  §  16.*] 

Appeal  from  Superior  Court,  Iiedell  Coun- 
ty; Long,  Judge. 

Action  by  Gilf's  Ingram  against  the  South- 
ern Railway  Company  for  loss  of  services  of 
plalntifTs  son  for  two  years  preceding  his 


majority  because  of  the  son's  injury  by  de- 
fendant's allured  negligence.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

These  issues  were  submitted: 

"(1)  Was  Grady  Ingram  injured  by  the  neg- 
ligence of  the  defendant  as  alleged  in  the 
complaint?    Answer:   Yes. 

"(2)  Was  said  Grady  Ingram  guilty  of 
contributory  negligence  as  alleged  in  the 
complaint?    Answer:  No. 

"(3)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?    Answer:   No  damage.*' 

George  W.  Garland  and  Armfleld  &  Turner, 
tor  appellant    L.  C.  Caldwell,  for  appellee. 

PER  CURIAM.  We  find  no  error  In  the 
rulings  of  the  court  below.  There  ia  am^rie 
evidence  tending  to  prove  an  emancipation 
by  the  parent  of  the  son.  It  is  well  settled 
that  if  a  contract  of  employment  is  made  by 
a  minor  and  approved  and  confirmed  by  his 
father,  and  und^  such  contract  the  son  is 
to  receive  the  wages  earned  by  him,  the  fath- 
er by  approving  and  confirming  the  agree- 
ment in  effect  emancipates  his  son  as  to  wa- 
ges earned  by  him  under  the  contract,  which 
becomes  the  property  of  the  son,  and  not  the 
property  of  the  father.  Pardey  v.  American 
Ship  Windlass  Co.,  19  R.  I.  461,  34  AU.  737. 
If  a  minor  son  contracts  on  his  own  account 
for  his  services  with  the  knowledge  of  his 
father,  who  makes  no  objection  thereta»  there 
is  an  implied  emancipation  and  an  assent 
that  the  son  shall  be  entitled  to. the  earnings 
in  his  own  right  Burdsall  v.  Waggoner,  4 
Colo.  281;  Armstrong  v.  McDonald,  10  Barb. 
(N.  T.)  300;  Jenney  t.  Alden,  12  Mass.  375; 
Campbell  v.  Campbell,  11  N.  J.  Bq.  268;  Tay- 
lor V.  Welsh,  92  Hun,  272, 86  N.  T.  Supp.  962. 

No  error. 


on  N.  C.  760) 
USURY  V.  WATKINS  et  al. 

(Supreme  Court  of  North  Carolina.    April  20, 

1910.) 

1.  CaBBISBS    (f   298*)'lNJX7BT   TO   PASSElfGKB 

— SuDOEN  Jolts. 

If  the  engineer  of  a  train  was  not  negligent 
in  starting  it  with  a  jolt  so  that  a  passenger 
was  thrown  down  and  injured,  the  railroad 
could  not  be  held  liable  for  the  injury  resalt- 
ing  from  such  act;  the  train  being  properly 
equipped  with  air  brakes,  and  the  engineer  be- 
ing competent 

[E3d.    Note.— For   other   cases,   see   Carriesi, 
Cent.  Dig.  {  1205 ;  Dec  Dig.  S  29&^] 

2.  Cabbiebs  (§  280^)— Passenqeb  on  Fbeight 

TbAIN— ASSUMPTIOW  OF  RISK. 

In  taking  passage  on  a  freight  train,  a  pas- 
senger assumes  the  usual  risks  mddent  to  trav- 
eling on  such  trains  when  managed  by  prudent 
and  competent  men  in  a  careful  manner. 

[Ed.    Note.— For   other   cases,   see    Carriers, 
Cent.  Dig.  $  1098 ;   Dec  Dig.  {  280.*] 

Appeal    from    Superior    Court,    Oranville 
County;  Biggs,  Judge. 
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Action  by  8.  H.  Uflnry  against  M.  L.  Wat- 
kins  and  the  Southern  Railway  Cknnpany. 
Judgment  for  plaintiff-  as  against  tiie  rail- 
way company,  which  appeals.    Reversed. 

Action  for  personal  Injury  against  defend- 
ant Watklns  as  the  engineer  and  the  South- 
ern Railway  as  the  common  carrier  operat- 
ing a  freight  train  with  passenger  coach  at- 
tached between  Oxford  and  Keysville,  tried 
at  November  term,  1909,  of  the  superior  court 
of  Granville  county.  Plaintiff  was  a  pas- 
senger, and,  while  standing  up  near  car  door 
when  train  had  stopped  at  a  water  tank,  the 
train  was  started,  and,  as  plaintiff  testifies, 
he  was  thrown  down  and  injured.  At  conclu- 
sion of  all  the  evidence  plaintiff  stated  he 
did  not  desire  or  ask  that  an  issue  be  sub- 
mitted as  to  engineer  Watklns.  There  was 
a  verdict  and  judgment  against  the  defend- 
ant railway  company  from  which  it  appealed. 

T.  T.  Hicks  and  A.  A.  Hicks,  for  appellant 
B.  S.  Eoyster,  for  appellee. 

PER  CURIAM.  The  assignments  of  error 
present  two  questions: 

(1)  Is  there  any  sufficient  evidence  of  neg- 
ligence? 

(2)  In  view  of  the  action  of  plaintiff  in 
respect  to  the  defendant  Watklns,  can  plain- 
tiff recover  of  his  principal  the  railway  com- 
pany? 

We  are  unanimous  in  the  opinion  that 
there  is  no  sufficient  evidence  of  negligence, 
and  that  his  honor  should  have  so  held.  The 
train  was  a  long  freight  with  passenger  coach 
attached  at  end.  It  was  properly  equipped 
with  air  brakes,  and  managed  by  a  compe- 
tent Engineer.  In  starting  the  train  and  tak- 
ing up  the  slack,  it  is  conceded  that  much 
jolting  and  jarring  is  inevitable.  We  do  not 
think  the  evidence  is  sufficient  to  show  that 
the  Jolting  complained  of  was  due  to  the  neg- 
ligence of  the  engineer,  or  could  have  been 
reasonably  avoided  in  starting  so  long  a 
train,  or  that  the  engineer  managed  the  train 
in  a  negligent  manner.  We  are  somewhat 
confirmed  In  this  view  by  t2ie  action  of  the 
plaintiff  at  the  close  of  the  evidence,  who 
was  manifestly  unwilling  to  ask  a  verdict 
against  the  engineer  Watklns  upon  the  evi- 
dence. If  the  engineer  was  not  guilty  of  neg- 
ligence, then  upon  the  evidence  of  this  case 
the  employer  could  not  be  held.  Smith  v. 
Railroad,  151  N.  C.  482,  66  S.  B.  435.  We  re- 
cur to  what  is  said  in  Marable  v.  Railway, 
142  N.  C.  55T,  55  S.  E.  355.  "In  taking  passage 
on  a  freight  train,  a  passenger  assumes  the 
u^ual  risks  Incident  to  traveling  on  such 
trains,  when  managed  by  prudent  and  compe- 
tent men  in  a  careful  manner."  We  see  noth- 
ing that  takes  this  case  out  of  this  rule. 

In  this*  view,  it  is  unnecessary  to  consider 
the  second  ground  so  elaborately  discussed 
before  us. 

Brror. 


(162  N.  C.  358) 
HBILIG  V.  JBTNA  LIFE  INS.  CO. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

1.    INSUBANCB    (8     622*)  —  LiMITINQ    TiME    TO 

Sue. 

Stipulations  In  policies  of  insurance  limit- 
ing the  time  in  which  action  to  recover  the  loss 
covered  by  the  policies  can  be  begun  are  valid. 

[Ed.  Note. — For  other  cases,  see  Insuranos* 
Cent.  Dig.  I  1545 ;  Dec.  Dig.  ^  622.*1 

2.  insubaitcs  ({  622*)— acoiuent  pouot  — 
Time  to  Sue. 

Under  Revisal  1905,  (  4800,  proyiding  that 
no  insurance  company  shall  limit  the  time  in 
which  suit  shall  be  brought  on  a  policy  to  less 
than  one  year,  a  stipulation  in  an  accident 
policy  that  no  legal  proceeding  shall  be  brought 
to  recover  any  sum  hereby  insured  within  90 
days  after  receipts  of  proof,  nor  at  all  unless 
commenced  withm  one  year  after  date  of  alleg- 
ed accident,  will  be  construed^  to  give  an  assured 
12  months  after  his  right  of  action  accrued, 
which  would  be  a  year  after  time  for  filing 
proof  of  loss,  plus  90  days. 

[Ed.  Note.— For  other  cases,,  see  Insurance. 
Cent  Dig.  §  1546 ;   Dec.  Dig.  J  622.*] 

3.  Insurance  (t  622*)— Action  on  Poliot— 
Tlue  to  Sub— Pbovibions  of  Policy— Bf- 
VECT  OF  Infancy. 

Under  an  accident  polic:^  stipulating  that 
an  action  must  be  brought  within  a  year  after 
the  ri^ht  of  action  accrued  infancy  does  not 
stop  limitations,  since,  by  suing  on  the  con- 
tract, the  infant  affirms  it,  and  therefore  is 
bound  by  its  terms. 

[Ed.  Note.— For  other  caaes,  see  Insurance, 
Dec.  Dig.  §  622.*] 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;  Long,  Judge. 

Action  by  Lurin  Heillg  against  the  JEtna 
Life  Insurance  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

The  plaintiff  sued  to  recover  upon  an  ac- 
cident policy  Issued  to  him  by  the  defendant 
on  March  21,  1902,  the  amount  stipulated 
to  be  paid  for  the  accidental  loss  of  a  foot 
The  accident,  resulting  In  the  injury  to  plaln^ 
tiff,  occurred  on  July  12,  1902.  Action  was 
begun  by  plaintiff  on  January  28,  1904, 
which  was  dismissed  at  August  term,  1906, 
of  the  superior  court,  for  failure  of  plaintiff 
to  comply  with  the  terms  Imposed  upon  him 
for  a  continuance  granted  at  a  previous 
term.  The  present  action  was  begun  April 
29,  1907.  The  policy  sued  upon  contained 
the  following  stipulation:  "No  legal  proceed- 
ings shall  be  brought  to  recover  any  sum 
hereby  Insured,  within  90  days  after  receipt 
of  proofs  at  Hartford,  nor  at  all,  unless  com- 
menced within  one  year  from  the  date  of  the 
alleged  accident,  as  to  death,  loss  of  limb,  or 
sight,  within  six  months  from  the  filing  of 
said  claim  with  the  company  as  to  total  dis- 
ability." The  plaintiff  became  of  age  be- 
tween the  time  of  Injury  and  the  bringing  of 
the  first  action.  The  failure  to  bring  the  ac- 
tion within  the  stipulated  time  was,  among 
other  things,  pleaded  as  a  defense  to  the  ac- 
tion by  the  defendant. 


•For  other  cases  lae  same  topic  and  section  NUMBER  in  Dec.  4  Am.  Digs.  1907  to  date,  4  Reporter  lBdez< 
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The  following  Issues  were  submitted  by 
his  honor: 

"(1)  Were  the  plaintiff's  Injuries  caused 
by  the  unnecessary  exposure  of  the  plaintiff 
to  obvious  danger  or  obvious  risk?    Ans. :   No. 

"(2)  Did  the  plaintiff  commence  his  ac- 
tion within  a  year  from  the  time  of  the  acci- 
dent which  caused  the  injury?    Ans.:  No. 

"(3)  What  sum,  if  any,  is  plaintiff  en- 
titled to  recover?  Ans.:  $266.66,  with  in- 
terest from  the  time  due  under  the  policy." 

The  Judgment  rendered  by  his  honor  con- 
tains the  following:  "The  court,  pending  the 
trial,  reserved  the  question  of  law  as  to 
whether  or  not  the  plaintiff  could  recover, 
and  upon  the  consideration  of  all  the  facts 
the  court  is  of  the  opinion  that  the  plaintiff, 
in  affirming  the  contract  which  appears  to 
be  a  single  one,  cannot  affirm  In  part  and 
disaffirm  in  part, ^  and,  in  view  of  the  lan- 
guage of  the  policy  quoted  above,  is  of  the 
opinion  that,  upon  the  whole  record,  the 
plaintiff  cannot  recover.  The  court  there- 
upon enters  a  Judgment  of  nonsuit."  The 
plaintiff  excepted  and  appealed  to  this  court 

Geo.  W.  Garland,  for  appellant  John  L. 
Rendlemen  and  Jerome,  Maness  &  Sikes,  for 
appellee. 

MANNING,  J.  The  stipulation  in  policies 
of  insurance,  limiting  the  time  in  which  ac- 
tions to  recover  the  loss  covered  by  the  poli- 
cies can  be  begun,  has  been  upheld  by  this 
court  in  several  cases,  and  is  uniformly  sus- 
tained by  the  American  courts.  Modlin  v. 
Insurance  Co.,  151  N.  C.  35,  65  8.  E.  605; 
Parker  v.  Insurance  CJo.,  143  N.  0.  339,  55 
S.  E.  717;  Muse  v.  Assurance  Co.,  108  N.  O. 
240,  18  S.  E.  94;  Lowe  v.  Ace.  Ass'n,  115  N. 
G.  18,  20  S.  E.  169;  Dibbrell  v.  Insurance 
Co.,  110  N.  C.  193,  14  S.  E.  783,  28  Am.  St 
Rep.  678;  Gerrlnger  v.  Insurance  Co.,  133 
N.  0.  407,  45  S.  B.  773;  Vance  on  Ins.  §  191, 
citing  in  the  notes  a  large  number  of  cases. 
The  stipulation  contained  in  the  policy  sued 
upon,  does  not  contravene  the  provisions  of 
section  4809,  Revisal  1905,  for  the  fahr  and 
equitable  construction  of  the  stipulation  is 
to  give  the  plaintiff  twelve  months  or  one 
year  after  his  right  of  action  accrued  in 
which  to  bring  his  action.  Modlin's  Case, 
supra;   Clement's  Fire  Ins.  as  a  Valid  Con- 


tract, pp.  390,  391,  and  cases  cited;  4  Joyce 
on  Insurance,  §  3188;  Miller  v.  Hartford 
Fire  Ins.  Co.,  70  Iowa,  704,  29  N.  W.  411; 
25  eye.  911;  19  Qyc  907.  The  only  pro- 
vision of  the  policy  relating  to  the  point  now 
under  consideration  set  out  in  the  record  is 
the  stipulation  quoted  iu  the  statement  of 
the  case.  The  policy  itself  is  not  sent  up. 
Assuming  that  the  policy  allows  60  days  in 
which  proofs  of  injury  are  to  be  filed,  it  stip- 
ulates that  the  company  shall  have  90*  days 
to  determine  its  action  upon  them,  and  the 
insured,  under  the  construction  we  place 
upon  the  stipulation,  would  have  one  year 
thereafter  in  which  to  bring  Ills  action.  This 
was  not  done.  The  first  action  was  not 
brought  untU  January  28,  1904,  the  accident 
occurring  July  12, 1902.  This  was  more  than 
18  months  thereafter.  The  stipulated  time 
limit  was  17  months  by  a  construction  most 
favorable  to  the  insured.  The  action  there- 
fore would  be  defeated  by  the  delay  unless 
saved  by  the  infancy  of  the  plaintiff.  In 
Vance  on  Ins.  p.  508,  the  doctrine  is  thus 
stated:  '^he  fact  that  the  insured  Is  an 
Infant  does  not  relieve  him  of  the  obligation 
to  bring  his  suit  within  the  12  months  stip- 
ulated, and  a  suit  brought  by  him  after 
reaching  majority  is  held  to  be  barred." 
Mead  v.  Insurance  Co.,  68  Kan.  432,  75  Pae. 
475,  64  L.  R.  A.  79,  104  Am.  St  Rep.  412; 
Suggs  V.  Insurance  Co.,  71  Tex.  579,  9  S.  W. 
676,  1  L.  R.  A.  847.  The  principle  upon 
which  this  doctrine  rests  is  that  a  suit  upon 
the  contract  of  insurance  to  recover  the  ben- 
efits due  under  it  is  an  affirmance  or  ratifi- 
cation of  the  contract,  and  its  stipulations 
are  therefore  binding;  but  if  the  infant,  upon 
attaining  his  majority,  should  elect  to  dis- 
affirm, his  action  would  be  to  recover  the 
premiums  or  assessments  paid  by  him  dur- 
ing his  minority,  and  not  an  action  upon  the 
contract  to  recover  its  benefits.  This  fol- 
lows from  the  well-settled  principle  that  the 
contracts  of  infants  except  for  necessaries 
and  those  not  mala  prohiblta  or  mala  in  se 
are  voidable.  Upon  ratification  or  affirm- 
ance the  contract  stands  cum  onere,  not  ex 
onere.  Our  conclusion  therefore  is  that  there 
was  no  error  in  his  honor's  ruling,  and  tha 
Judgment  is  affirmed. 
Affirmed. 
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(134  Ga.  462) 

TARVER  V.  MAYOR,  ETC.,  OF  CITY  OF 

DALTON  et  al. 
(Supreme  Court  of  Georgia.     April  27,  1910.) 

fSyllahtu  by  the  Court.) 

1.  Municipal  Cobpokations   (§   967*)  — EJx- 

EMPTION—POWER   OK   MUNICIPALITY. 

A  municipality  cannot  exi^mpt  from  taxa- 
tion property  which  does  not  belong  to  any  of 
the  classes  which  the  Constitution  of  this  state 
permits  to  be  exempted. 

(a)  A  contract  between  the  owner  of  property 
in  a  city  and  the  municipal  authorities  of  the 
latter,  wherein  it  is  provided  that  no  taxes  on 
such  property  above  a  specified  amount  (which 
is  less  than  the  amount  of  taxes  due)  shall  be 
collected  by  the  city,  in  consideration  of  speci- 
fied privileges  and  benefits  conferred  upon  it  by 
the  owner  of  the  property,  is  unlawful  and  not 
enforceable. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ^  2063;    Dec.  Dig.  S 

2.  MuiviciPix  CoEPOBATiONS  (|  978*)— Pat- 
meniv-Set-Off. 

Where  a  taxpayer  applies  for  mandamus  to 
compel  the  municipal  autnorities  to  collect,  for 
the  years  hereinafter  referred  to,  taxes  on  prop- 
erty located  in  the  city  and  subject  to  taxation 
for  year  in  which  such  application  is  filed  and 
for  seven  years  prior  thereto,  and  the  answers  of 
the  authorities  aver  that  by  reason  of  the  con- 
tract referred  to  in  the  preceding  headnote  the 
municipal  authorities  of  previous  years  collect- 
ed no  taxes  during  such  years  except  the  amount 
specified  in  the  contract,  which  was  less  than 
the  amount  of  taxes  due  on  such  property,  and 
the  present  municipal  authorities,  on  account  of 
such  contract,  are  willing  that  no  taxes  other 
than  such  specified  should  be  collected  during 
the  year  in  which  such  application  was  filed,  and 
that  no  other  taxes  should  be  collected  for  pre- 
vious years,  no  sufficient  facts  are  averrea  to 
show  any  legal  settlement  of  such  taxes,  or 
to  show  any  valid  reason  why  such  taxes  should 
not  be  collected  for  any  of  such  years. 

(a)  If  the  owner  of  such  property  has  against 
the  city  a  debt  equal  in  amount  to  the  taxes  due 
by  the  owner  to  the  city,  this  fact  will  not  pre- 
vent the  city  from  collecting  such  taxes. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dea  Dig.  |  97a*J 

S.  >Iandamus  (I  153*)— Parties. 

A  taxpayer  applied  for  mandamus  to  com- 
pe\  the  municipal  authorities  to  collect  taxes  on 
property  of  a  private  corporation  in  the  city 
subject  to  taxation,  and  the  municipal  authori- 
ties claimed  in  their  answer  that  the  property 
was  not  liable  for  such  taxes  by  reason  of  a 
contract  between  the  city  and  such  private  cor- 
poration, which  had  no  objection  to  being  made 
a  party  defendant  to  such  proceedings.  Heldj 
that  it  was  not  error,  upon  motion  of  the  munic- 
ipal authorities,  to  make  the  ow^ner  of  the  proiH 
erty  a  party  to  such  proceedings. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  §  153.*] 

4.  Mandamus  (5  164*)- Municipai,  Corpora- 
tions (§  9G7*)— Motion  to  Make  Manda- 
mus Absolute. 

A  motion  by  the  relator  to  make  the  man- 
damus absolute  involves  the  determination  of 
the  question  as  to  whether  or  not  the  averments 
in  the  answers  afford  a  sufficient  reason  why 
the  mandamus  should  not  be  made  absolute. 

(a)  In  this  case  it  was  error  to  refuse  to  make 
the  mandamus  absolute ;  the  answers  setting  up 
no  sufficient  reason  why  this  should  not  be  done. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  344-360;  Dec.  Dig.  §  164;*  Mu- 
nicipal Corporations,  Cent.  Dig.  S  2063:  Dec. 
Dig.  S  967.*] 


Error  from  Superior  Court,  Whitfield  Coun- 
ty;  A.  W.  Fite,  Judge. 

Mandamus  by  Malcolm  C.  Tarver  against 
the  Mayor  and  Council  of  Dalton  and  others. 
From  orders  refusing  to  strike  defendants' 
answers  to  make  the  mandamus  absolute 
and  making  a  certain  company  a  party  de- 
fendant, relator  brings  error.    Reversed. 

Malcolm  Tarver,  as  a  citlssen  and  taxpayer 
of  the  dty  of  Dalton,  sought  by  mandamus 
proceedings  in  the  superior  court  of  Whit- 
field county  to  force  a  collection  from  the 
Crown  Cotton  Mills  (hereinafter  called  the 
"miUs")  of  certain  taxes  alleged  to  be  due 
the  city.  The  relator  alleged  that  the  mills 
owned  a  large  amount  of  real  estate  of  the  ' 
probable  value  of  $500,000,  and  personal 
property  of  great  value,  within  the  limits  of 
the  city,  on  which  it  had  been  illegally  ex- 
empted from  the  payment  of  ad  valorem  tax- 
es (since  1898  on  the  property  then  owned, 
and  since  1902  on  property  acquired  that 
year),  but  in  lieu  of  all  special  and  ad  valor- 
em taxes  it  had  paid  to  the  city  per  annum 
$860  as  a  fixed  commutation  tax.  In  violation 
of  the  constitutional  requirement  embodied 
in  section  5883  of  the  Civil  Code  that  all 
taxes  shall  be  uniform  upon  the  same  class 
of  subjects  and  ad  valorem  on  all  property 
subject  to  be  taxed  within  the  territorial 
limits  of  the  authority  levying  tax;  that  the 
board  of  tax  assessors  of  the  city  had  failed 
and  refused  to  make  any  assessment  of  itp 
real  property,  as  required  by  law,  and  it  had 
not  been  subjected  to  its  proportionate  part 
of  taxes  due  from  property  of  the  same  class; 
that  the  city  clerk  had  failed  to  value  the 
personalty  as  not  returned,  as  is  his  duty 
under  the  law,  and  to  Issue  tax  executions 
for  the  amount  of  unpaid  taxes  for  the  re- 
spective years;  and  that  the  city  council  re- 
fused to  enforce  the  collection  of  the  taxes 
due — all  of  which  neglect  was  for  the  pur- 
pose of  exempting  the  property  from  taxa- 
tion other  than  the  $850  commutation  tax. 
Relator  prayed  that  a  writ  of  ma\idamus  is- 
sue, directed  to  the  officials  above  mention- 
ed, requiring  them  to  proceed  with  the  col- 
lection of  the  ad  valorem' tax  on  the  prop- 
erty of  the  mills  for  seven  years  past,  which 
it  had  owned  for  that  length  of  time,  and  on 
property  acquired  by  it  in  1902  since  the 
date  of  its  ownership.  The  mayor  and  coun- 
cil of  Dalton  sought  by  petition  to  have  the 
Crown  Cotton  Mills  made  a  party  defendant, 
which  was  done,  over  the  objection  of  the 
relator. 

All  of  the  defendants  filed  answers.  The 
tax  assessors  set  out  that  they  had  not  as- 
sessed the  realty  of  the  mills  for  1908  and 
1909,  because  they  had  been  informed  by  the 
clerk  that  an  agreement  which  the  city  had 
with  the  mills  in  respect  to  taxes  rendered 
their  doing  so  unnecessary.  The  mayor  and 
oonnell  answered  that  the  taxes  liad  not  been 
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regnlarly  assessed  and  collected  because  of 
an  agreement  between  the  city  and  the  mills 
relative  to  taxes,  a  copy  of  which  was  attach- 
ed to  the  petition.  The  contract  between 
the  city  and  the  mills  to  which  reference  is 
made  herein  consisted  of  two  agreements, 
the  last  entered  into  May  25,  1808,  for  a  pe- 
riod of  25  years;  but,  for  convenience,  we 
dpeak  of  the  entire  agreement  as  the  con- 
tract In  the  contract  in  question,  the  mills 
granted  to  the  city  certain  water  privileges 
in  connection  with  a  spring  and  a  creek  lo- 
cated on  its  property,  stipulating:  "In  con- 
sideration of  the  privileges  and  rights  by  the 
mills  herein  granted  to  the  city,  the  city 
agrees  that  the  mills  shall  in  no  event  pay 
to  the  city  for  taxes,  general,  specific,  or 
privil^e,  annually,  a  sum  greater  than  eight 
hundred  and  fifty  dollars  ($850.00);  and  if 
at  the  rate  of  taxation  Imposed  by  the  city 
the  taxes  upon  the  mills*  entire  property,  as 
it  is  now  Improved  or  may  hereafter  be  im- 
proved by  the  erection  of  additional  build- 
ings and  the  placing  of  additional  machinery 
or  otherwise,  the  taxes  upon  said  property, 
including  privilege  tax,  shall  exceed  the  sum 
of  eight  hundred  and  fifty  dollars  ($850.00), 
that  such  excess  shall  be  remitted  to  the 
mills  as  compensation  and  payment  for  the 
privileges  granted  to  the  city  in  this  con- 
tract, so  that  the  sum  to  be  paid  by  the  mills 
to  the  city  for  taxes  of  every  kind  shall  in 
no  event  during  the  continuance  of  this  con- 
tract exceed  the  sum  of  eight  hundred  and 
fifty  dollars  ($850.00)  per  annum."  As  an 
additional  consideration,  the  city  guaranteed 
to  the  mills  a  sufficient  supply  of  water  for 
the  use  of  its  tenants,  engines,  boilers,  etc. 
The  answer  of  the  mayor  and  council  further 
averred  that  they  did  not  have  any  prop- 
erty right  in  the  spring  or  creek  In  question; 
that  they  were  entirely  dependent  upon  the 
arrangement  with  the  mills  for  a  water  sup- 
ply for  the  city,  and  at  present  were  unable 
to  secure  a  water  supply  elsewhere,  and  it 
would  take  a  long  time  to  establish  water- 
works at  other  points;  that  they  did  not 
wish  to  terminate  the  present  arrangement 
with  the  mills  ins  tauter,  as  this  would  entail 
suffering  among  the  people  for  lack  of  ade- 
quate water  supply  and  subject  the  city  to 
the  danger  of  a  conflagration.  They  admit- 
ted that  the  taxes  of  the  mills,  if  regularly 
assessed,  would  exceed  $850  per  annum. 
They  stated  that  they  were  not  attempting 
Illegally  to  exempt  the  mills  from  taxation, 
but  believed  the  contract  to  be  binding;  and 
asked,  should  the  court  hold  it  void,  that  it 
so  frame  its  decree  as  to  give  the  city  an 
opportunity  to  make  provision  for  a  water 
supply.  In  an  amendment  the  mayor  and 
council  further  alleged:  "That  neither  the 
present  mayor  and  council  nor  any  of  their 
predecessors  have  ever  repudiated  the  con- 
tracts between  the  city  and  the  Crown  Ck)tton 
Mills  as  set  out  in  the  original  answer  of 
file.    Tbat  the  present  mayor  and  council  not 


only  have  not  repudiated  the  said  contract, 
but  do  not  Intend  to  do  so  for  this  year, 
1909;    defendant  being   satisfied   with  the 
terms  of  said  contract  for  the  present  until 
they  can  make  a  more  satisfactory  contract, 
and  defendant  considering  that  the  amount 
of  the  taxes  which  they  propose  to  repay  or 
remit  to  the  mill  are  a  reasonable  price  t« 
be  paid  for  the  benefits  the  city  obtains  from 
said  mills  under  said  contract    The  present 
mayor  and  council,  acting  on  this  line,  have 
passed  a  resolution  ratifying  the  contract 
for  the  present  year,  and,  as  far  as  their 
power  lies,  ratifying  the  same  for  past  years, 
which  resolution  is  as  follows:     'Be  it  re- 
solved by  the  mayor  and  council  of  the  city 
of  Dalton,  that  the  board  of  tax  asseflsora  be 
and  they  are  hereby  instructed  to  proceed  at 
once  to  make  an  assessment  of  all  the  prop- 
erty subject  to  assessment  by  said  board 
within  the  corporate  limits  of  the  city  of 
Dalton  of  the  Crown  Ck)tton  Mills,  and  make 
report  of  their  actings  and  doings  to  the 
clerk  of  this  council,  who  shall  place  the 
said  assessment  upon  the  books  for  the  reg- 
istration of  said  property.     Be  it  resolved 
further,  that  upon  the  rendering  by  said 
Crown  Ck»tton  Mills  of  an  account  for  the 
use  of  water  from  the  Hamilton   Spring, 
rights  of  way  for  pipe  liues,  use  of  real  es- 
tate for  power  houses,  pools,  etc.,  and  for 
services  rendered  the  city  during  the  current 
year  by  pumping  for  the  city  in  emergencies, 
and  for  any  other  and  all  other  services  ren- 
dered, or  privileges  furnished:     Then  this 
council  shall  enter  into  an  accounting  with 
said  Crpwn  Cotton  Mills  for  said  services 
and  shall  pay  to  the  said  Crown  Cotton  Mills 
for  said  services  and  privileges  an  amount 
not  to  exceed  the  sum  due  said  Crown  Cot- 
ton Mills  as  provided  in  the  contract  now 
existing  in  relation  to  the  use  of  said  privi- 
leges and  services  rendered  for  the  present 
year.    Be  It  further  resolved  by  the  mayor 
and  council  aforesaid,  that  in  the  event  the 
mayor  and  council  of  the  city  of  Dalton  have 
not  fully  settled  with  said  Crown   Cotton 
Mills  for  the  use  of  water  and  other  privi- 
leges aforesaid  for  the  years  preceding  the 
present  year,  that  all  such  settlements  that 
have  been  made  or  should  have  been  made 
are  hereby  fully  concurred  in  by  the  mayor 
and  council  aforesaid,  and  are  hereby,  to  all 
intents  and  purposes,  ratified  and  confirmed, 
and  as  to  all  amounts  due  by  the  Crown  Cot- 
ton Mills  for  services  as  aforesaid  for  pre- 
ceding years,  and   the  taxes  due  by   said 
Crown  Cotton  Mills  to  the  city  of  Dalton, 
are  hereby  considered  and  declared  fully  set- 
tled and  squared  off  between  the  parties.'  ** 
The  answer  of  the  Crown  Cotton  Mills  set 
out  that  the  city  executed  with  it  the  con- 
tract above  referred  to ;  that  it  had  paid  $850 
taxes  each  year  to  the  dty ;   and  it  set  out 
in  detail  the  nature  and  value  of  the  benefits 
which  the  city  had  received  from  the  privi- 
leges conferred  upon  It  by  t!ie  c<Mitract»  the 
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ralue  of  which  It  claimed  to  he  far  In  excess 
of  any  amount  of  taxes  In  excess  of  $850 
which  it  would  have  heen  due  the  city ;  and 
that  the  indications  were  that  this  would  he 
true  so  long  as  the  present  arrangement  was 
carried  out  It  further  averred:  "It  is  fur- 
ther shown  that  it  would  be  vain  and  useless 
to  require  the  property  of  this  defendant  with- 
in said  city  limits  to  be  assessed  for  taxation, 
and  to  compel  this  defendant  by  tax  execution 
to  pay  such  taxes  In  cash  into  the  city  treas- 
ury merely  to  be  by  the  dty  repaid  to  this 
defendant  for  the  use  of  the  water  privileges 
and  other  rights  now  enjoyed  by  the  city  un- 
der said  contracts,  when  it  is  manifest  that 
the  value  of  said  privileges  and  rights  far 
exceeds  the  amount  of  such  tax/'  It  asked, 
in  the  event  it  was  held  that  the  city,  under 
the  law,  must  withhold  the  stipulated  price, 
or  any  part  thereof,  that  the  court  declare 
the  right  of  the  mills  to  a  complete  cancella- 
tion of  the  contract  and  a  surrender  of  the 
spring  and  the  rights  and  privileges  now  used 
by  the  city  thereunder.  It  averred:  "The 
use  of  said  spring  and  rights  and  privileges 
now  enjoyed  by  the  city  would  be  of  much 
greater  value  to  this  defendant,  if  now  sur- 
rendered by  the  city,  than  any  possible  amount 
of  taxes  that  could  be  assessed  against  its 
property  in  the  dty  limits  at  the  present  rate 
of  taxation,  and  this  defendant  denies  the 
right  of  the  city  to  hold  or  enjoy  the  use  of 
said  spring  or  any  of  the  rights  and  privileges 
on  any  other  consideration  than  that  stipu- 
lated in  said  contract;  and,  if  by  reason  of 
any  constitutional  prohibition  the  city  is  de- 
nied the  power  to  comply  with  its  stipula- 
tions under  said  contracts,  then  this  defend- 
ant will  insist  on  the  surrender  by  the  dty 
of  the  use  of  the  spring  and  of  all  other  privi- 
leges enjoyed  on  defendant's  property  under 
the  contracts  aforesaid,  this  defendant  being 
in  need  of  said  property  rights  and  privileges 
for  its  own  use  and  benefit.  This  defendant 
1b  willing  to  cancel  the  whole  arrangement  if 
desired;  but,  so  long  as  the  city  is  willing 
to  comply  with  the  terms  of  the  contract,  this 
defendant  feels  bound  to  comply  with  its  ob- 
ligations thereunder,  although  the  entire  can- 
cellation of  the  contract  would  greatly  bene- 
fit it.  This  defendant  denies  so  much  of  para- 
graph 5  of  plaintifiTs  petition  as  alleges  that 
the  tax  has  not  been  paid  on  defendant's  real- 
ty in  said  city,  and  that  the  sum  of  $850  has 
been  accepted  each  year  in  lieu  of  all  said 
taxes;  defendant  insisting,  as  hereinbefore 
shown,  that  in  addition  to  the  cash  payment 
of  $850  it  paid  the  city  each  year  in  the  use 
of  water  rights  and  other  privileges  greatly 
exceeding  in  value  the  amount  of  taxes  which 
could  have  been  assessed  against  it  This  de- 
fendant shows  that  it  has  never  consented 
to  grant  or  surrender  to  said  dty  the  use  of 
said  spring  and  other  privileges  mentioned 
in  the  said  contract,  on  any  consideration 
other  than  that  named  in  said  contracts,  and 
does  not  now  consent  to  do  so,  and  respect- 
fully denies  the  power  of  the  court  to  make 


any  other  or  different  contracts  for  it  What- 
ever taxes  may  be  assessed  against  ihis  de- 
fendant by  the  dty  in  excess  of  the  sum  of 
$850  in  cash  actually  paid  by  it  to  the  city. 
If  any  such  is  assessed,  is,  and  ever  will  l>e, 
under  the  written  contract  aforesaid,  a  cor- 
rect measure  of  the  amount  to  be  allowed  to 
this  defendant  as  payment  for  the  use  of  said 
spring  and  other  valuable  rights  and  privi- 
leges conferred  on  the  city  by  said  contracts." 
Upon  the  hearing  of  a  motion  by  the  re- 
lator to  strike  the  answers  of  all  of  the  de- 
fendants and  make  the  mandamus  absolute, 
the  court  denied  the  motion,  and  tiie  relator 
excepted.  He  also  excepted  to  the  order  of 
the  court  making  the  Crown  Cotton  Mills  a 
party  defendant. 

M.  O.  Tarver  and  Geo.  O.  Glenn,  for  plain- 
tiff In  error.  J.  M.  Neel,  W.  B.  Mann,  and 
C.  D.  McOutchen,  for  defendants  in  error. 

HOLDEN,  J.  (after  stating  the  facts  as 
above).  1.  Article  7,  {  2,  par.  1,  of  the  Con- 
stitution of  this  state,  embodied  in  Civ.  Code, 
S  5883,  declares:  "All  taxation  shall  be  uni- 
form upon  the  same  class  of  subjects,  and  ad 
valorem  on  all  property  subject  to  be  taxed 
within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  col- 
lected under  general  laws."  Under  Const 
art  7,  f  2,  pars.  2,  4  (dv.  Code,  U  5884, 
5886),  no  property  can  be  exempted  from 
taxation  other  than  that  specifically  mention- 
ed in  paragraph  2.  The  property  involved 
in  the  present  case  belongs  to  a  class  which 
is  nonexempt  It  is  as  unlawful  to  sell  an 
exemption  as  it  is  to  give  it  away.  Munici- 
pal authorities  can  no  more  bestow  on  an 
owner  of  property  subject  to  taxation  an  ex- 
emption therefrom  for  a  consideration  than  it 
could  bestow  it  gratuitously.  It  is  true  that 
municipal  authorities,  where  they  have  the 
power  to  pay  for  certain  privileges,  have  the 
right  to  make  a  binding  contract  whereby 
they  agree  to  pay  for  such  privileges  an 
amount  equal  to  the  taxes  which  the  owner 
of  such  property  is  liable  to  pay,  provided 
that  the  amount  of  such  taxes  is  a  reasonable 
and  fair  compensation  for  the  privileges  con- 
tracted for,  and  the  contract  does  not  con- 
stitute an  invasion  of  the  laws  prohibiting 
exemption  from  taxation.  Such  a  contract  ' 
does  not  exempt  any  property  from  taxation, 
or  prevent  the  city  from  collecting  the  taxes 
assessed  against  the  same.  Under  a  contract 
of  this  character  the  city  can  collect  from 
the  owner  of  the  property  the  taxes  assessed 
against  it,  although  the  city  might  owe  the 
owner  of  the  property  an  amount  equal  to 
the  taxes.  Under  such  a  contract  there  is  no 
agreement  to  exempt  property  from  taxation, 
or  to  refrain  from  the  collection  of  taxes 
thereon.  But  there  is  a  radical  difference  be- 
tween a  valid  contract  of  the  nature  referred 
to,  and  one  whereby  the  authorities  agree  to 
charge  the  owner  of  property  no  taxes  in 
I  consideration  of  privileges  conferred  by  tha 
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owner  upon  the  mnnldpallty.  If  the  munici- 
pal authorities  have  the  right  to  buy  prir- 
ileges  of  a  certain  character,  they  have  the 
right  to  pay  therefor  any  reasonable  sum 
agreed  upon,  or  a  sum  to  be  measured  in  a 
definite  way  by  the  amount  of  taxes  which 
would  be  assessed  against  the  owner,  or 
against  any  other  person,  provided,  as  before 
stated,  that  the  contract  is  reasonable  and 
fair,  and  is  not  an  attempt  to  evade  the  con- 
stitutional prohibition  against  exemption.  A 
contract,  however,  which  purports  to  bind 
the  city  to  collect  no  taxes  from  the  owner  of 
property  In  return  for  a  valuable  considera- 
tion, is  clearly  a  sale  of  an  exemption  of 
such  property  by  way  of  commutation  of  the 
tax,  and  is  illegal  under  the  provisions  of  the 
Constitution  above  referred  to.  The  fact 
that  the  city,  under  a  contract  of  this  nature, 
may  have  received  from  the  tax  debtor  ben- 
efits which  in  value  equal  or  exceed  the 
amount  of  the  tax  due,  cannot  deter  the  city 
from  enforcing  the  collection  of  such  tax, 
and  any  contract  of  this  character  purporting 
to  bind  the  city  so  as  to  prevent  the  collec- 
tion of  its  tax  revenue  is  unlawful.  Oarters- 
ville  Waterworks  Company  v.  Mayor,  89 
Ga.  689,  16  S.  El  70.  Upon  a  careful  consid- 
eration of  the  contract  referred  to  In  the 
statement  of  facts,  we  construe  it  to  be  an  at- 
tempt by  the  city  to  sell  to  the  mills  an  ex- 
emption of  its  property  from  taxation  over 
$850,  in  consideration  of  certain  water  priv- 
ileges and  other  benefits  given  the  city  by 
the  mills,  and  therefore  unlawful. 

2.  In  City  Council  of  Dawson  v.  Dawson 
Water  Works  Company,  106  Ga.  696,  32  S.  B. 
907,  it  was  ruled:  "Without  the  preliminary 
sanction  of  a  popular  vote  as  required  by  the 
Const! til tlon,  a  municipal  corporation  cannot 
contract  for  a  supply  of  water,  on  the  credit 
of  the  dty,  for  a  longer  period  than  one 
year;  and  a  contract  which  by  its  terms  Is  to 
run  for  20  years,  each  year*s  supply  to  be 
paid  for  semiannually  from  year  to  year,  Is 
operative  from  year  to  year  so  long  as  nei- 
ther party  renounces  or  repudiates  it"  It 
was  further  ruled  in  that  case:  "The  city 
council  of  Dawson  has  a  right  to  make  a 
contract  to  supply  the  city  with  water  for 
one  year,  provided  they  have  ia  the  treasury 
of  the  city  a  sum  sufficient  to  pay  therefor, 
which  may  be  law^fully  appropriated  for  that 
purpose,  or  if  such  sum  can  be  secured  by 
lawful  taxation  levied  during  the  year  In 
which  the  contract  is  made.  While  a  con- 
tract for  a  longer  space  of  time  is  Illegal,  yet, 
where  the  ottier  parties  to  such  a  contract 
have  complied  with  their  part  by  erecting  a 
plant  at  great  expense  in  order  to  furnish 
the  city  with  water,  the  city  Is  liable  for  the 
amount  stipulated  In  the  contract  for  each 
year  that  It  received  the  benefits  thereof." 

The  contract  we  are  <x)nslderlng,  however, 
independently  of  its  feature  of  creating  an 
unanthorized  debt,  is  illegal  because  in  It 
the  city  undertook  to  exempt  the  property  of 
the  mills  from  taxation.    The  pleas  of  the 


defendant  municipality,  properly  construed, 
are  to  the  effect  that  its  authorities  each  year 
charged  no  taxes  against  the  mills  over  and 
above  the  sum  of  $850,  and  the  mills  charged 
and  collected  from  the  city  nothing  for  the 
privileges  referred  to  in  the  contract  as  fur- 
nished to  the  city  by  the  mills,  and  that  all 
of  this  was  done  pursuant  to  the  contract 
outlined  in  the  statement  of  facts.  It  is  al- 
leged In  the  answer  of  the  Crown  Cotton 
Mills  that  it  would  be  useless  to  require  the 
municipal  authorities  to  assess  its  property 
and  collect  taxes  thereon,  when  such  action 
could  only  result  in  the  dty  refunding  the 
amount  collected  as  taxes  to  compensate  the 
mills  for  the  benefits  whlcli  it  had  conferred 
upon  the  city.  The  municipal  authorities  ob- 
ject to  their  helng  required  to  enforce  the 
payment  of  taxes  by  the  mills,  on  the  ground 
that  the  latter,  under  the  contract,  owes  the 
city  no  taxes.  But  the  contract  is  Illegal,  and 
the  municipal  authorities  cannot  avail  them- 
selves of  It  as  an  excuse  for  the  nonperform- 
ance of  their  duty  to  collect  taxes  which  the 
mills  are  due  under  the  law.  To  permit  the 
city  to  refuse  to  collect  taxes  on  the  proi)erty 
of  the  mills  because  of  the  contract  would 
amount  to  a  recognition  of  its  validity,  and 
would  be  an  enforcement  of  It  by  the  courts 
as  though  it  were  legal.  The  municipal  au- 
thorities do  not  in  their  answer  admit  that 
the  city  owes  the  mills  anything  other  than 
by  virtue  of  the  contract  which  we  have  de- 
clared to  l)e  illegal.  The  mere  fact  that  the 
dty  owes  It  an  amount  equal  to  or  greater 
than  the  amount  of  Its  municipal  tax  does 
not  prevent  the  city  from  collecting  th^ 
taxes  due  by  the  former.  Cartersville  Water- 
works Co.  V.  Mayor,  supra;  Wayne  v.  Mayor* 
56  Ga.  448.  The  resolution  of  the  mxmicipal 
authorities,  copied  in  the  statement  of  facts, 
correctly  interpreted,  means  that  by  reason 
of  the  contract  they  are  willing  to  treat  the 
amounts  respectively  due  from  the  mills  to 
the  city,  and  vice  versa,  for  the  year  1909 
and  previous  years  as  settled.  The  allega- 
tion In  the  amendment  immediately  preced- 
ing the  copy  of  the  resolutions  set  out  in  the 
amendment  is  as  follows:  "The  present 
mayor  and  council,  acting  on  this  line,  have 
passed  a  resolution  ratifying  the  contract  for 
the  present  year,  and,  as  far  as  their  power 
lies,  ratifying  the  same  for  past  years,  which 
resolution  is  as  follows."  This  allegation, 
especially  in  view  of  the  preceding  all^a- 
tlons  in  the  amendment,  shows  that  whatever 
was  attempted  to  be  done  by  the  resolution 
was  in  pursuance  of  the  contract  There  la 
no  allegation  In  any  of  the  answers  that  any 
actual  settlement  has  been  had  between  the 
city  and  the  mills  except  in  pursuance  of  the 
illegal  contract;  the  only  averments  In  this 
respect  meaning  that  each  year,  under  the 
contract,  they  had  treated  the  taxes  as  be- 
ing settled  in  consideration  of  the  benefits 
received.  Had  there  been,  independent  of 
this  contract,  any  settlement  between  them 
of  their  respective  obligations,  whether  the 
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same  would  be  binding  or  not,  It  Is  not  be- 
fore us  for  consideration,  and  therefore  not 
decided. 

3.  The  plaintiff  complains  that  the  presid- 
iug  Judge  erred  in  making  the  Crown  Cotton 
Mills  a  party  defendant,  upon  the  motion  of 
the  municipal  authorities.  The  mills  were 
Tltally  interested  in  the  question  as  to  wheth- 
er or  not  the  contract  between  it  and  the  city 
was  valid,  and  whether  or  not  the  latter 
should  proceed  against  It  for  the  collection  of 
the  taxes  alleged  to  be  due.  In  the  answer 
of  the  mills  it  was  stated:  "This  defendant 
has  no  objection  to  being  made  a  party  de- 
fendant to  said  action,  Inasmuch  as  it  is  in- 
terested in  the  question  sought  to  be  adjudi- 
cated by  said  petition."  In  26  Cyc.  415,  it  Is 
said:  "Individuals  or  corporations  who  have 
a  special  legal  interest  in  the  subject-matter 
of  a  mandamus  proceeding,  and  whose  rights 
will  be  collaterally  determined  by  a  Judgment 
awarding  the  writ,  may  properly  be  Joined 
as  parties  respondent,  and  are  generally  re- 
quired to  be  so  Joined."  The  court  commit- 
ted no  error  in  making  the  mills  a  party  de- 
fendant. 

4.  The  plaintiff  made  a  motion  to  make  the 
mandamus  absolute  and  to  strike  all  of  the 
answers  of  the  defendant.  In  the  case  of 
Southern  Ry.  Co.  v.  Atlanta  Stove  Works, 
128  Ga.  207,  57  S.  E.  429,  in  referring  to  the 
decisions  In  the  cases  of  Hollls  v.  Nelms,  115 
Ga.  5,  41  S.  E.  263,  Stromberg  v.  Blsbee,  115 
Ga.  346,  41  S.  E.  573,  and  Ray  v.  Anderson, 
117  Ga.  136,  43  S.  E.  408,  Justice  Evans  said: 
"None  of  these  cases  were  decided  by  a  full 
bench,  and  we  are  not  absolutely  bound 
thereby.  We  think  the  reasoning  on  which 
they  are  based  is  fallacious.  See  Crew  v. 
Hutcheson,  115  Ga.  533  [42  S.  E.  16];  Kelly 
v.  Strouse,  116  Ga.  890  [43  S.  E.  280].  A  mo- 
tion to  make  a  mandamus  absolute  neces- 
sarily involves  a  determination  that  the  aver- 
ments In  the  answer  either  afford  or  do  not 
afford  a  sufficient  reason  in  opposition  to  the 
Issuance  of  the  writ  If  the  answer  avers 
matters  which  do  set  forth  no  defense  to 
making  the  rule  absolute,  in  this  day  of  di- 
rectness in  formulating  the  substantial  issues 
by  means  of  the  pleadings,  its  sufficiency  is 
tested  by  the  motion  to  make  the  rule  abso- 
lute. ♦  ♦  ♦  The  assignment  of  error  that 
the  court  erred  in  making  the  mandamus  ab- 
solute, because  the  allegations  of  the  answer 
raised  certain  Issues  of  fact  which  should 
first  have  been  submitted  to  a  Jury,  raises 
the  question  whether  any  Issue  of  fact  was 
made  by  the  answer."  No  issues  of  fact  were 
made  by  the  answers  of  the  defendants,  and 
the  matters  therein  set  forth  offered  no  suf- 
ficient reason  why  the  mandamus  absolute 
should  not  have  been  granted.  The  court 
committed  error  in  refusing  the  motion,  and 
In  not  making  the  mandamus  absolute. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(IM  Ge.  362) 
RANDOLPH  V.  SEABOARD  AIR  LINE  RY. 
(Supreme  Court  of  Georgia.     April  16,  1910.) 

(ByHabuB  Jiy  the  Court.) 

Railroads  ({  350*)— Death  of  Pebson  oir 
Track— SuFFiGiENCT  of  Svidsnce. 

Under  the  facts  of  this  case,  the  court  erred 
in  directing  a  verdict. 

[£d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1152-11&2;    Dec.  Dig.  i  S50.*J 

Error  from  Superior  Court,  Glynn  Coun- 
ty; T.  A.  Parker,  Judge. 

Action  by  Mrs.  H.  B.  Randolph  against  the 
Seaboard  Air  Line  Railway.  There  was  a  di- 
rected verdict  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

See,  also,  126  Ga.  238,  55  S.  O.  47,  and  120 
Ga.  969,  48  S.  E.  896. 

Burton  Smith  and  D.  W.  Krauss,  for  plain- 
tiff in  error.  Crovatt  &  Whitfield,  for  defend- 
ant in  error. 

EVANS,  P.  J.  The  action  is  by  the  widow 
of  H.  B.  Randolph  against  the  Seaboard  Air 
Line  Railway  to  recover  damages  for  his  al- 
leged wrongful  death,  occasioned  by  the  de- 
fendant in  the  running  of  its  locomotive  and 
cars  on  the  3d  day  of  February,  1902.  The 
court  directed  a  verdict  upon  the  conclusion 
of  the  evidence  in  favor  of  the  defendant, 
and  the  plaintiff  excepts. 

The  action  is  a  renewal  of  the  one  in  which 
a  judgment  of  nonsuit  was  granted,  reviewed 
by  this  court  in  120  Ga.  970,  48  S.  E.  396.  A 
demurrer  was  filed  to  the  renewed  action, 
and  was  overruled  by  the  trial  court;  and 
the  Judgment  overruling  the  demurrer  was 
affirmed  by  this  court  in  126^  Ga.  238,  55  S. 
E.  47.  In  the  latter  report  there  appears  a 
substantial  copy  of  the  allegations  of  the 
plaintiff's  petition.  Those  describing  the  place 
where  the  homicide  occurred,  separately  par- 
agraphed, were  as  follows:  "Petitioner's  hus- 
band was  crossing  the  track  of  defendants  at 
said  time  and  place  on  a  private  way."  **Petl- 
tioner's  husband  was  crossing  the  track  of 
defendants  at  a  place  where  he  had  a  right 
to  be,  and  where  the  public  had  a  right  to 
be."  "Defendants  were  charged  with  knowl- 
edge of  the  fact  that  some  one  might,  and 
probably  would,  be  upon  said  track  at  any 
time."  No  special  demurrer  was  filed  to 
these  allegations.  It  might  be  that  they  are 
equivocal  in  the  statement  as  to  whether  the 
defendant  was  killed  upon  a  private  way  or 
a  public  way;  but  the  legal  process  of  testing 
uncertainty  of  averment  in  pleading  is  by 
special  demurrer,  and  not  by  direction  of  a 
verdict. 

On  the  trial  both  sides  introduced  evidence 
respecting  the  character  of  the  place  where  it 
was  contended  the  plaintiff's  husband  was 
killed.  The  plaintiff's  testimony  was  to  the 
effect  that  it  was  a  public  road  crossing;  that 
It  was  used  as  an  ordinary  highway  until  the 
yellow  fever  epidemic  in  1893,  when  either 
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the  authorities  of  the  city  of  Brunswick  or  of 
the  United  States,  in  draining  the  territory 
in  that  vicinity,  cut  some  ditches  across  the 
road,  since  when  it  has  not  been  used  for  ve- 
hicles, but  has  been  continuously  used  by  pe- 
destrians, and  especially  by  the  people  who 
lived  in  a  number  of  houses  located  near  by; 
that  the  road  had  never  been  formally  dis- 
continued as  a  highway  by  the  public  author- 
ities. The  defendant  introduced  testimony  to 
disprove  the  plaintiff's  contention  with  re- 
spect to  the  path  being  upon  an, existing  pub- 
lic highway.  The  testimony  along  this  line 
was  sufficient  to  authorize  an  inference  that, 
although  the  road  was  not  used  as  a  highway 
for  vehicles,  it  was  still  in  general  use  by 
the  public  as  a  pathway,  that  it  was  orig- 
inally recognized  by  the  public  authorities  of 
the  county  as  a  public  road,  and  had  not  been 
formally  discontinued.  If  the  case  had  been 
submitted  to  the  jury,  they  might  have  drawn 
the  inference  that  the  plaintiff's  husband  at 
the  time  of  his  death  was  crossing  the  rail- 
road track  at  a  place  where  he  had  a  right 
to  cross  without  becoming  a  trespasser. 

No  eyewitness  to  the  killing  was  offered  by 
either  party.  The  plaintiff's  testimony  as  to 
liability  was  directed  towards  the  proof  of 
facts  authorizing  an  inference  that  the  de- 
ceased was  killed  at  a  public  crossing,  and 
she  relied  upon  the  presumption  of  n^lf- 
gence  raised  against  the  railroad  company  by 
Civ.  Code  1895,  §•  2321,  upon  the  proof  of  the 
killing  by  the  running  of  the  defendant's  lo- 
comotive and  cars.  The  defendant  introduc- 
ed in  evidence  the  testimony  delivered  by  W. 
S.  Taylor  when  a  witness  for  the^ plaintiff  on 
the  first  trial.  His  testimony  was  to  the  ef- 
fect that  the  train  which  killed  the  plaintiff's 
husband  was  running  on  schedule  time  at  the 
rate  of  25  miles  an  hour ;  that  there  was  a 
public  crossing  about  2,700  feet  from  the 
place  of  the  killing;  that  he  saw  fresh  shoe 
tracks,  which  indicated  that  the  deceased 
was  walking  in  the  direction  in  which  the 
train  was  going;  that  he  walked  along  the 
right  of  way  of  the  Southern  Railroad  about 
20  feet,  and  then  along  a  drain  ditch,  run- 
ning parallel  with  the  railroad  track  of  the  de- 
fendant company,  for  about  20  feet,  when  he 
turned  diagonally  and  obliquely  towards  the 
cross-ties,  where  he  attempted  to  cross  the 
track  when  stricken  by  the  engine.  He  also 
testified  that  he  was  a  passenger  on  that 
train,  but  was  riding  on  the  engine;  that 
there  were  three  other  persons  on  the  engine 
at  the  time  plaintiff's  husband  was  killed  by 
it.  A  Mr.  Cabaniss  find  the  witness  were  sit- 
ting on  the  firman's  box,  the  witness  in  the 
rear  of  Cabaniss  and  facing  sidewlse  towards 
the  engineer,  wno  was  sitting  on  his  box  on 
the  right-hand  side  of  the  engine.  The  fire- 
man was  somewhere  down  in  the  pit  The 
witness  did  not  keep  a  lookout  ahead  of  the 
train,  and  did  not  know  the  plaintiff's  hus- 
band had  been  struck  by  the  engine  until  the 
engineer  exclaimed,  **My  God,  I  believe  I 
liave  killed  that  man  V  or  words  to  that  ef- 


feet  He  further  testified  that  the  train  nn 
some  distance  beyond  the  point  where  the 
deceased  was  killed,  when  It  was  stopped  and 
backed  to  wiiere  the  body  was  lying  by  the 
side  of  the  track.  He  did  not  leave  the  en- 
gine, but  several  persons  got  off  the  train, 
and  the  body  was  put  upon  the  train  and 
brought  to  Gloucester  street  The  train  then 
went  back  to  the  scene  of  the  killing,  when 
the  witness  examined  the  place  and  found 
fresh  foot  tracks,  which  he  i^as  of  the  opin- 
ion were  made  by  the  deceased  in  approach- 
ing the  place  where  he  was  killed.  The  wit- 
ness gave  the  course  of  these  footprints  and 
the  distance  of  the  steps,  and  drew  therefrom 
an  inference  that  the  plaintiff's  husband  at- 
tempted to  cross  the  track  about  100  feet  in 
advance  of  the  rapidly  approaching  engine. 
In  rebuttal  of  this  testimony  the  plaintiff  of- 
fered testimony  that  '*the  path  which  crossed 
the  railroad  at  that  locality  was  tolerably 
hard,  and  you  could  not  recognize  a  tradL  at 
all.  All  of  the  path  out  there  is  too  hard  to 
show  footprints."  The  other  witnesses  offer- 
ed by  the  railroad  company  testified  to  the 
rate  of  speed  the  train  was  running,  describ- 
ed the  locality  wb^e  the  injury  occurred  as 
being  so  free  from  obstruction  that  a  person 
approaching  the  track  at  the  place  where  the 
deceased  was  killed  could  see  an  approaching 
train  a  considerable  distance,  and  denied  that 
the  path  was  over  and  upon  an  existing  pub- 
lic highway. 

When  the  case  was  before  this  court  on  ex- 
ceptions to  the  grant  of  &  nonsuit,  the  plain- 
tiff relied  upon  the  testimony  of  Taylor, 
whose  testimony  on  that  trial  was  offered  by 
the  defense  In  the  last  trial.  In  the  course 
of  the  opinion  affirming  the  nonsuit  on  the 
first  trial  it  was  said:  '*The  track  was  straight 
and  unobstructed.  Had  the  deceased  been 
upon  the  track,  he  could  have  been  seen  by 
the  engineer  for  more  than  half  a  mile.  In 
like  manner  he  could  have  seen  and  heard 
the  engine  for  a  long  distance  before  it  reach- 
ed him.  There  was  nothing  to  indicate  that 
his  sight  or  hearing  was  defective.  All  of 
the  circumstances  Indicated  that  he  was 
walking  near  the  track  in  a  place  of  safety; 
that  he  turned  obliquely,  walked  say  12  feet 
across  the  track,  and  just  failed  to  cross  be- 
fore he  was  hit  by  the  rapidly  moving  en- 
gine. Considering  the  speed  at  which  the  lo- 
comotive was  running,  it  is  evident  that  It 
would  have  been  Impossible  to  stop  the  train 
between  the  time  the  engineer  could  have 
seen  him  In  a  place  of  danger  and  the  time 
that  he  was  struck.  On  this  ground  the 
court  might  properly  have  granted  the  non- 
suit, without  considering  any  variance  be- 
tween the  allegata  and  probata,  or  the  fur- 
ther question  as  to  whether  the  deceased  him- 
self could  not  have  avoided  the  danger  by  the 
exercise  of  ordinary  care."  The  conclusions 
of  the  court  were  based  upon  the  deductions 
drawn  from  the  data  given  by  the  witness 
Taylor  as  to  the  manner  and  time  In  whlcb 
the  deceased  was  approaching  the  track.    Oo 
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the  present  trial  the  defendant  Introdaced 
Taylor's  evidence,  and  the  plaintiff  attacked 
bis  credibility  by  evidence  tending  to  prove 
that  the  ground  was  so  hard  at  the  place 
where  the  killing  occurred  that  the  jury  need 
not  necessarily  accept  the  inference  that  the 
approach  of  the  deceased  to  the  place  where 
he  was  killed  was  as  described  by  Taylor. 
Notwithstanding  there  were  four  persons  up- 
on the  engine,  no  eyewitness  was  produced 
to  the  killing,  and  the  manner  and  circum- 
stances of  the  homicide  were  left  largely  to 
inferences  to  be  drawn  from  the  appearance 
of  certain  shoe  tracks,  when  there  was  some 
dispute  as  to  whether,  on  account  of  the 
hardness  of  the  ground,  the  shoe  of  a  pedes- 
trian would  make  Imprints  or  leave  any 
signs.  The  jury,  and  not  the  court,  is  the 
tribunal  to  settle  the  ultimate  facts  of  dili- 
gence and  negligence  sought  to  be  established 
by  deductions  from  data,  concerning  the  truth 
of  which  the  respective  parties  to  the  litiga- 
tion are  at  issue. 

Judgment  reversed.    All  the  Justices  con- 
car,  except  ATKINSON,  J.,  disqualified. 


(134  Oa.  S76) 

GLOVER  V.  NBWSOMB. 
(Supreme  Court  of  Georgia.     April  18;  1910.) 

(ByUahm  hy  the  Court.) 

Injunction  (S  133*)— Inteblooutobt  Injuho- 
TiON — ^Validity. 

An  interlocutory  injunction,  which,  if  en- 
forced, would  result  in  the  dispossession  of  the 
defendant  and  the  admission  of  the  plaintiff  in- 
to possession  of  the  premises  in  controversy,  is 
in  legal  effect  a  mandatory  injunction ;  and  the 
relief  afforded  by  this  injunctive  order  is  not, 
under  our  law,  within  the  proper  scope  of  the 
writ  of  injunction. 

[Ed.  Note.—For  other  cases,  see  Injunction, 
Cent.  Dig.  {  302 ;   Dec.  Dig.  f  13a*] 

Error  from  Superior  Court,  Glascock  Coun- 
ty; D.  W.  Meadow,  Judge. 

Action  by  Laura  E.  Newsome  against  J.  M. 
Glover.  Judgment  for  plaintifT,  and  defend- 
ant brings  error.    Reversed. 

Isaac  S.  Peebles,  Jr.,  for  plaintiff  in  error. 
J.  C.  Newsome  and  B.  F.  Walker,  for  de- 
fendant In  error. 

BEOK,  J.  Laura  E.  Newsome  brought  her 
equitable  petition  against  J.  M.  Glover,  al- 
leging that  she  was  the  owner  In  fee  simple 
of  a  certain  lot  of  land  containing  one  acre, 
more  or  less,  in  the  town  of  Gibson,  upon 
which  there  was  a  dwelling  bouse  and  certain 
other  described  Improvements.  The  muni- 
ments of  petitioner's  title  consisted  of  a  deed 
from  the  defendant,  executed  on  the  27th  day 
of  November,  1901.  It  was  further  alleged 
that  petitioner  had  held  possession  of  the 
property  from  that  date  to  the  2d  day  of  Oc- 
tober, 1909;  that  on  the  1st  day  of  October, 
1909,  a  tenant  of  petitioner  moved  from  and 


vacated  the  premises,  and  during  the  night 
following  the  defendant,  without  petitioner's 
knowledge  or  consent,  moved  into  the  houlse 
on  said  lot  and  established  there  his  family 
and  househ<)ld  goods;  that  he  still  holds  pos- 
session of  the  land  thereon  without  any  right 
or  authority;  that  the  defendant  is  insol- 
vent; and  that  by  reason  of  the  occupancy  of 
the  building  by  defendant,  petitioner  is  una- 
ble to  procure  insurance  on  the  building. 
The  defendant  claimed  that  he  had  title  to 
the  property  in  controversy,  find  that  the 
deed  from  himself  to  petitioner,  referred  to 
above,  was  void  for  uncertainty.  The  prayers 
of  the  petition  were  for  a  judgment  ejecting 
the  defendant  from  the  premises  and  restor- 
ing them  to  petitioner,  and  for  damages  for 
the  illegal  use  and  occupation  of  the  prop- 
erty, and  that  the  defendant,  his  agents,  and 
employes  be  enjoined  and  restrained  from  in 
any  way  using  the  lot  or  dwelling  house 
thereon  or  any  of  the  improvements.  Upon 
the  interlocutory  hearing  the  court  ordered 
that  the  said  "defendant,  his  family,  agents, 
and  employ^  be  enjoined  and  restrained 
from  using,  occupying,  or  in  any  way  inter- 
fering with  the  house,  lot,  bam,  well,  garden 
lot,  and  other  improvements  on  the  lot  de- 
scribed and  set  out  in  plaintUTs  petition,  and 
that  they  also  be  enjoined  and  restrained 
from  interfering  with  possession  of  such 
property  until  .the  further  order  of  this 
court" 

It  is  clear,  from  a  reading  of  the  foregoing 
order  of  the  court,  thfit  the  legal  effect  of 
the  same,  if  enforced,  would  be  the  dispos- 
session of  the  defendant  and  his  ejection 
from  the  premises  in  controversy,  and  the 
admission  of  the  petitioner,  who  claimed  title 
to  the  property,  into  possession  thereof. 
Such  an  order  was,  in  legal  efTect,  a  manda- 
tory injunction.  Russell  v.  Mohr-Well  Lum- 
ber Co.,  102  Ga.  563,  29  S.  E.  271.  And  in  the 
case  of  Vaughn  v.  Yawn,  103  Ga.  667,  29  B. 
El  750,  it  was  ruled:  *The  office  of  an  in- 
junction being,  under  the  Code  of  this  State, 
merely  to  restrain  and  not  to  compel  perform- 
ance of  an  act,  this  remedy  is  not  available 
for  the  purpose  of  evicting  a  party  from  the 
actual  possession  of  land,  the  right  to  which 
is  in  dispute  between  himself  and  another; 
and  consequently  such  a  result  cannot  be  in- 
directly accomplished  by  an  order  restraining 
the  party  so  in  possession  *from  further  in- 
terfering with  said  lot  of  land,  house,  and 
crop'  thereon.  Such  an  order,  being  mandato- 
ry in  its  nature,  would  afford  relief  not  with- 
in the  proper  scope  of  the  writ  of  injunction. 
Civ.  Code,  §  4922."  Under  the  decisions  in 
these  cases,  and  others  where  this  court  has 
made  similar  rulings,  the  court  below  erred 
in  granting  the  interlocutory  Injunction  com- 
plained of. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


•For  oth«r  cai«s  see  same  toplo  and  section  NUMBER  in  Deo.  ft  Am.  Dlga.  1907  to  data.  4  Reporter  Indexes 
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SOUTHERN  RY.  CO.  v.  BOWBN. 
(Supreme  Court  of  Georgia.     April  18,  1910.) 

(8yllahu9  by  the  Court,) 

Appeal  and  Errob  (§  977*)— Review— Rkfub- 
Ai,  OF  New  Trial. 

There  being  no  assignment  of  error  on  an^ 
question  of  law,  and  the  evidence  being  sum* 
cient  to  support  the  verdict,  the  discretion  of 
the  trial  judge  in  refusing  to  grant  a  new  trial 
will  not  be  disturbed. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  38d4 ;   Dec  Dig.  {  977.*] 

Error  from  Superior  Court,  Stephens  Coun- 
ty; J.  J.  Kimsey,  Judge. 

Action  by  Henrietta  Bowen  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Fermor  Barrett  and  A.  G.  &  Julian  McCur- 
ry,  for  plaintiff  In  error.  Howard  Thompson 
and  Reuben  R.  Arnold,  for  defendant  in  er- 
ror. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(134  Qa.  4SX) 

SOUTHWESTERN  R.  CO.  ▼.  MAYOR  AND 
COUNCIL  OF  SMITHVILLE. 

MAYOR  AND  COUNCIL  OF  SMITHVILLE 
V.  SOUTHWESTERN  R.  CO. 

(Supreme  Court  of  Georgia.     April  27»  1910.) 

(SyUahua  J>y  the  Court.) 

1.  Appeal  and  Error  (8  854*)— Wrong  Rea- 
son FOB  Correct  Judgment. 

The  recital,  in  an  order  granting  an  injunc- 
tion pendente  lite,  that  the  judge  is  influenced 
to  grant  the  writ  for  specified  reasons,  affords 
no  ground  to  the  prevailing  party  to  except  to 
the  judgment  because  the  court  should  have  as- 
signed other  matters  alleged  in  the  petition  as 
being  sufficient  to  justify  the  interlocutory  or- 
der. Waldrep  y.  Town  of  Canon,  132  Ga.  444, 
04  S.  E.  473. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Cent.  Dig.  §  3408 ;   Dec  Dig.  §  854.*] 

2.  Appeal  and  Error  (§§  788,  803*)— Biix  of 
Exceptions—Dismissal. 

Where  a  main  bill  of  exceptions  presents  no 
question  for  adjudication,  it  snould  be  dismiss- 
ed: and  its  dismissal  carries  with  it  the  cross- 
bUL 

(a)  If  the  bill  of  exceptions  filed  by  the  mayor 
and  council  in  the  present  case  could  otherwise 
be  treated  as  a  main  bill  of  exceptions,  it  lacks 
the  requisites  of  containing  or  specifying  the 
evidence  and  specifying  the  necessary  record. 

[£]d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §  3131;  Dec.  Dig.  §§  788, 
803.*] 

3.  Appeal  and  Error  (I  803*)— Bill  of  Ex- 
OBPTioNS— Effect  of  dismissal. 

Where,  upon  the  grant  of  an  interlocutory 
injunction,  the  plaintiff  sued  out  a  main  bill  of 
exceptions  on  the  ground  that  the  injunction 
should  have  been  granted  on  other  grounds  than 
those  upon  which  the  judge  placed  his  ruling, 
and  the  defendant  sued  out  what  was  termed  a 
cross-bill  of  exceptions,  complaining  of  the  grant 
of  the  injunction,  and  where  in  this  court  both 


'bills  of  exceptions  are  dismissed,  becauM  not 
properly  here,  the  dismissal  will  not  operate  as 
an  adjudication  of  anything  except  that  at  the 
interlocutory  hearing  there  was  no  error  in 
granting  the  injunction. 

[Ed.  Note.-~For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3169 ;   Dec.  Dig.  i  803.*] 

Error  from  Superior  Court,  'Lee  County; 
Z.  A.  lilttlejolin.  Judge. 

Action  by  the  Southwestern  Railroad  Com- 
pany against  the  Mayor  and  Council  of  Smitli- 
ville.  From  an  order  granting  an  Injunction, 
plaintiff  brings  error ;  defendant  filing  cross- 
exceptions.  Both  bills  of  exceptions  dis- 
missed. 

C.  H.  Beasley  and  Wooten  &  Hofmayer,  for 
plaintiff  in  error.  Maynard  &  Hooper,  for  de- 
fendant in  error. 

ATKINSON,  J.  Both  bUls  of  exceptions 
dismissed.    All  the  Justices  concur. 


(IM  Oa.  366) 
SMITH  et  al.  v.  POWELL. 
(Supreme  Court  of  Georgia.     April  16^  1910.) 

(Syllahue  by  the  Court,) 

Appeal  and  Ebbob  (§  390*)— Bond— Amend- 
ment. 

An  appeal  bond,  filed  with  the  ordinary  and 
by  him  transmitted  to  the  superior  court,  where- 
in the  obligee  is  the  ordinary  of  the  county,  is 
amendable,  with  the  consent  of  the  surety,  by 
substituting  for  the  name  of  the  ordinary  that 
of  the  appellee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2084 ;  Dec.  Dig.  S  390.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  Seaborn  Smith  and  others 
against  Martha  Powell.  From  a  judgment 
of  the  ordinary.  Seaborn  Smith  and  others 
appeal;  and  from  an  order  refusing  leave 
to  amend  the  appeal  bond,  they  bring  error. 
Reyersed. 

W.  A.  Turner,  W.  G.  Post,  and  A.  H,  Free- 
man, for  plaintiffs  in  error.  C.  P.  Qoree,  for 
defendant  in  error. 

EVANS,  P.  J.  An  appeal  was  taken  from 
the  court  of  ordinary  to  the  superior  court, 
and  the  bond  filed  by  the  appellant  was  made 
payable  to  the  ordinary  and  his  successors 
in  office.  The  court  refused  to  allow  the  ap- 
peal bond  to  be  amended,  by  changing  the 
obligee  from  the  ordinary  and  his  succes- 
sors to  the  appellee  (the  security  on  the  bond 
consenting  in  the  writing  to  the  amendment), 
and  dismissed  the  appeal;  and  exception  is 
taken  to  this  ruling. 

Civ.  Code  1895,  §  4466,  provides  that  'In 
all  cases  in  the  court  of  ordinary,  the  party 
desiring  to  appeal,  his  attorney  at  law  or  in 
fact,  shall  pay  all  costs  that  may  have  ac- 
crued, and  give  bond  and  security  to  the  or- 
dinary for  such  further  costs  as  may  accrue 
by  reason  of  such  appeal;   this  being  done. 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  4  Reporter  Indexea 
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the  appeal  shall  be  entered."  It  was  held 
in  Sims  y.  Walton,  in  111  Ga.  866,  36  S.  E. 
066,  that  the  bond  given  under  this  Code  sec- 
tion should  be  made  payable  to  the  appellee, 
and  not  to  the  ordinary.  The  statute  de- 
clares that  an  appeal  bond,  and  all  other 
bonds  taken  under  requisition  of  law  in  the 
course  of  Judicial  proceeding,  may  be  amend- 
ed, and  new  security  given,  if  necessary,  and 
that,  if  the  appeal  is  in  forma  pauperis,  ma- 
terial words  omitted  by  accident  or  mistake 
may  be  supplied  by  amendment.  Civ.  Code 
1895.  §§  5123, 5124.  Great  liberality  has  been 
allowed  in  the  amendment  of  appeal  bonds, 
as  permitted  by  these  Code  sections.  An  ap- 
peal bond  conditioned  "for  the  payment  of 
all  costs  which  may  accrue  in  said  case" 
was  allowed  amended  by  substituting  there- 
for the  words  "for  the  eventual  condemna- 
tion money,"  as  required  by  the  statute. 
Seymore  v.  Howard,  15  Ga.  140.  An  appeal 
bond  given  by  the  appellant  in  an  appeal 
from  a  verdict  assessing  damages,  which  did 
not  correspond  in  condition  and  penalty  with 
the  statute,  was  allowed  to  be  amended.  Sel- 
ma,  etc.,  Ry.  Co.  v.  Gammage,  63  Ga.  604. 
Section  4466,  on  the  subject  of  appeals  from 
the  court  of  ordinary,  does  not  in  terms  state 
to  whom  the  bond  shall  be  made  payable,  but 
declares  that  the  appellant  shall  give  bond 
and  security  to  the  ordinary.  The  bond, 
with  security,  in  this  case  was  filed  with  the 
ordinary,  and  by  him  accepted  as  a  compli- 
ance with  the  statute  and  transmitted  with 
the  other  papers  to  the  superior  court.  The 
bond  is  conditioned  for  the  payment  of  costs, 
and  Is  payable  to  the  ordinary  and  his  succes- 
sors ;  thus  indicating  that  it  is  not.  intended 
as  a  personal  bond  to  the  ordinary  as  an  in- 
dividual, but  to  him  as  an  official.  Where  an 
appeal  is  entered  in  good  faith,  but  the  bond 
is  irregularly  executed,  it  may  be  amended; 
no  harm  being  done  thereby  to  the  opposite 
party.  Hendriz  v.  Mason,  70  Ga.  523.  The 
naming  of  the  ordinary,  instead  of  the  ap- 
pellee, as  the  obligee,  is  but  an  irregularity, 
which  comes  within  the  scope  of  the  statute 
providing  for  amendment  of  appeal  bonds. 

Counsel  for  defendant  in  error  Insist,  as 
the  bond  was  not  given  in  the  form  demand- 
ed by  the  statute,  that  no  appeal  had  been 
entered.  In  support  of  this  contention  we 
are  dted  to  rulings  that  where  a  codefend- 
ant,  or  one  already  bound  by  the  Judgment 
sought  to  be  appealed  from,  signs  the  appeal 
l>ond  as  surety,  such  bond  is  a  nullity,  and 
cannot  be  amended  by  the  addition  of  a  sure- 
ty. These  cases  are  totally  dissimilar  to 
the  case  at  bar.  The  statute  provides  that 
the  appeal  shall  consist  of  paying  the  cost 
and  giving  a  bond  and  securi^.  If  no  se- 
curity has  been  given,  the  appellant  does  not 
comply  with  the  statute,  and  therefore  no 
appeal  has  been  legally  entered.  The  fail- 
ure to  give  any  security  at  all  Is  something 
more   than   an   irregularity;    it   is   a   total 


omission  to  comply  with  the  statute.  But 
where  the  unsuccessful  party  tenders  to  the 
ordinary  a  bond,  identifying  the  case,  and 
conditioned  in  terms  of  the  statute  provid- 
ing fQr  appeals,  and  signed  by  a  surety,  the 
mistake  in  making  the  bond  payable  to  a 
particular  obligee  Is  but  an  irregularity. 
The  appellant  in  this  case  not  only  offered 
to  amend,  but  submitted  the  written  con- 
sent of  the  security  on  the  bond  to  such 
amendment;  and  we  think  the  court  should 
have  allowed  the  amendment.  See,  in  this 
connection,  Gelders  v.  Ida  thews,  6  Ga.  App. 
144,  64  S.  E.  576. 

Judgment  reversed.    All  the  Justices  con- 
cur. 


(134  Oa.  377) 
ARNWIN®  V.  BEAVER  et  al. 
(Supreme  Court  of  Georgia.     April  18,  1910.) 

(Syllahus  by  the  Court.) 

1.  Exemptions  (S  89*)  —  Waivbb  —  Pbopbbtt 
Exempt  from  waivbb— Monet. 

The  i)roperty  protected  against  the  waiver 
of  exemption  J  and  as  to  which  no  waiver  can 
be  effectual,  is  wearing  apparel,  household  and 
kitchen  furniture,  and  provisions.  Consequently 
money,  though  less  in  amount  than  $3()0,  and 
though  it  might  readily  be  converted  into  one 
of  the  classes  of  property  mentioned,  as  it  does 
not  belong  to  eitner  of  them,  is  not  protected 
against  Hie  waiver. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Dec.  Dig.  I  89.*] 

2.  Bankbuptct    (I    4<X)*)  —  Exemptions  — 
Rights  of  Creditors— Receives. 

The  question  of  the  right  of  the  plaintlfF 
to  the  appointment  of  a  receiver  and  an  in- 
junction as  against  the  defendant  is  controlled 
by  the  decision  in  the  case  of  Bell  v.  Dawson 
Grocery  Company,  120  Ga.  628,  48  S.  R  150. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  400.*] 

E<rror  from  Superior  Court,  Fannin  Oonn- 
ty;   N.  A.  Morris,  Judge. 

Action  by  D.  A.  Amwine  against  J.  N. 
Beaver  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error:    Reversed. 

Thomas  A.  Brown,  for  plaintiff  in  error. 
Bell  &  Ellis  and  William  Butt,  for  defend- 
ants In  error. 


BECK,  J.  J.  N.  Beaver  was  duly  adjudg- 
ed a  bankrupt  upon  petition  of  certain  of  his 
creditors.  After  paying  the  cost  of  the  ad- 
ministration of  the  estate,  there  remained  in 
the  hands  of  the  trustee  In  bankruptcy  $197. 
This  amount  the  bankrupt  claimed  as  a 
homestead  as  against  a  Judgment  for  $288.67 
in  favor  of  one  D.  A.  Amwine,  obtained  upon 
a  homestead  waiver  note  executed  more  than 
four  months  prior  to  the  proceedings  in  bank- 
ruptcy, and  the  same  was  set  apart  to  the 
bankrupt  as  exempt  by  the  trustee,  after 
having  given  the  creditors  notice  to  file  ob- 
jections. Amwine  did  not  prove  his  claim 
in  bankruptcy,  did  not  participate  in  the  dls- 


*For  other  cases  lee  lame  topic  and  lection  NUMBBR  In  Dec.  4  Am.  Digs.  1907  to  date,  4  Reirarter  Inde» 
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trlbutlon  of  the  estate,  and  filed  no  objections 
to  the  bankrupt's  claim  for  a  homestead. 
But  before  the  trustee's  report  was  confirmed 
by  the  referee,  and  when  the  trustee  was 
about  to  turn  over  the  fund  to  the  bankrupt, 
Amwlne  filed  a  petition  In  the  superior  court 
of  Fannin  county  to  enjoin  the  trustee  from 
turning  over  the  fund  to  Beaver,  and  to  en- 
join Beaver  from  receiving  same,  and  ask- 
ing that  a  receiver  be  appointed  to  take 
charge  of  the  fund  and  hold  the  same  sub- 
ject to  petitioner's  claim.  The  court  denied 
the  prayers  of  plaintiff's  petition,  and  he  ex- 
cepts. 

In  01 V.  Code  1805,  $  2863,  it  is  provided 
that:  **Any  debtor  may,  except  as  to  wear- 
ing apparel  and  three  hundred  dollars  worth 
of  household  and  kitchen  furniture,  and  pro- 
visions, waive  or  renounce  his  right  to  the 
benefit  of  the  exemption  provided  for  by  the 
Constitution  and  laws  of  this  state,  by  a 
waiver,  either  general  or  specific,  in  writing, 
simply  stating  that  he  does  so  waive  or  re- 
nounce such  right,  which  waiver  may  be 
stated  in  the  contract  of  indebtedness,  or 
contemporaneously  therewith  or  subsequent- 
ly thereto  in  a  separate  paper."  Under  this 
section  of  the  Code  any  debtor  is  vested  with 
the  power  to  effectually  waive  the  right  to 
the  benefit  of  exemption  provided  for  by  the 
Constitution  and  the  laws  of  this  state,  ex- 
cept as  to  $900  worth  of  household  and  kitch- 
en furniture  and  provisions.  A  waiver  un- 
der the  provisions  of  this  section  affects  all 
of  his  property  of  every  description,  except 
that  which  is.  specially  designated  in  the 
statute — that  is,  wearing  apparel,  furniture, 
and  provisions,  to  the  amount  in  value  stated 
In  the  statute;  and  that  waiver  is  binding 
upon  the  debtor  whenever  he  seeks  to  ob- 
tain the  benefit  of  exemption  after  having 
made  the  waiver  in  terms  of  the  law.  Where 
a  valid  contract  of  indebtedness  embodies  a 
waiver  of  the  exemption  provided  for  by  the 
law,  the  debtor  cannot  afterwards  assert  a 
right  of  exemption  of  proi>erty  not  having 
the  form  of  those  species  of  property  men- 
tioned in  the  statute,  and  as  to  which  there 
la  placed  by  law  a  limitation  upon  his  right 
to  make  the  waiver.  The  only  property 
which  is  protected  against  the  waiver  of  ex- 
emption, and  as  to  which  no  waiver  can  be 
effectual,  is  such  as  may  properly  be  classed 
as  either  wearing  apparel,  or  household  and 
kitchen  furniture,  or  provisions. 

To  enlarge  this  list,  so  as  to  hold  that  the 
amount  of  money  which  is  mentioned  In  the 
statute  as  a  limitation  upon  the  amount  of 
wearing  apparel,  furniture,  and  provisions, 
that  will  be  protected  against  a  waiver  of 
exemption,  would  be  an  enlargement  of  the 
terms  of  the  statute,  and  an  amplification  of 
the  protection  against  the  waiver  of  exemp- 
tion as  contemplated  In  the  statute.  In  the 
case  of  Butler  &  Heath  v.  Shiver.  79  Ga.  172, 
4  S.  E.  115,  it  was  said:   '^Nothing  is  within 


the  saving  of  the  Constitution  but  wearing 
apparel,  furniture,  and  provisions.  All  other 
property,  whether  traceable  back  to  these  as 
the  source  of  production  or  not,  is  affected 
by  the  waiver  of  exemption.  The  property 
protected  against  waiver  of  exemption,  and 
as  to  which  no  waiver  can  be  effectual,  is 
wearing  apparel,  household  and  kitchen  fur- 
niture, and  provisions.  Cotton  belongs  to 
none  of  these  classes;  and,  though  produced 
by  labor  performed  under  sustenance  afford- 
ed by  exempt  provisions,  it  does  not  take  the 
place  of  the  provisions  consumed  in  its  pro- 
duction, and  is  not  exempt  Code,  K  5212, 
2039  (a),  (b)."  See,  also,  Cochran  v.  Harvey, 
88  Ga.  352,  14  S.  E.  580;  Wilson  y.  McMUlan, 
80  Ga.  733,  6  S.  E).  182.  The  mere  fact  that 
the  property  which  is  claimed  to  he  protected 
against  the  waiver  of  exemption  may  be  eas- 
ily and  readily  converted  into  property  be- 
longing to  one  of  those  classes  specified  in 
the  section  of  the  Code  referred  to  does  not 
render  the  waiver  any  the  less  effectual  as 
to  it.  If  it  were  otherwise,  and  it  could  be 
held  that  $300  in  money  were  protected 
against  the  waiver,  it  would  require  but  one 
other  step  to  hold  that  property,  like  cotton, 
which  can,  with  great  facility,  be  converted 
into  cash,  would  also  be  protected  against 
the  waiver,  so  that  it  might  be  converted  in- 
to money,  and  then  into  provisions  or  furni- 
ture. It  is  true  that  "concessions  made  by 
law  to  the  poor  are  to  be  construed  liberal- 
ly,** but  such  consideration  does  not  author- 
ize the  importation  of  distinct  terms  into  a 
statute  by  a  court 

In  the  present  case  the  property  which  the 
defendant  in  error  insists  the  waiver  of  ex- 
emption in  the  contract  of  Indebtedness  was 
effectual  to  subject  to  iiiQ  demand  of  the 
creditor  was  money;  and  it  follows,  from 
what  we  have  said  above,  that  the  waiver 
of  exemption  was  effectual  as  to  this  form  of 
property,  and  consequently,  under  the  deci- 
sion in  the  case  of  Bell  v.  Dawson  Grocery 
Company,  120  Ga.  628^  48  S.  B.  150,  the  court 
should  not  have  withheld  from  the  petitioner 
the  only  remedy  that  was  open  to  him  for 
securing  and  enforcing  his  rights.  While  it 
was  proper  for  the  court  to  enjoin  the  trus- 
tee, the  officer  of  the  bankrupt  court,  it  was 
perfectly  competent  for  him  to  enjoin  the 
debtor  himself  from  receiving  or  taking  pos- 
session of  the  property,  and  to  appoint  a 
receiver,  whose  duty  it  would  be  to  apply  to 
the  bankrupt  court  for  an  order  directing 
that  the  property  set  apart  as  exempt  be 
turned  over  to  him,  so  that  It  might  be  admin- 
istered in  the  state  courts,  where  the  stat- 
utes affecting  the  rights  of  debtor  and  cred- 
itor under  state  exemption  laws  could  be 
applied  and  given  effect  under  the  construc- 
tion which  the  state  courts  have  placed  up- 
on those  statutes. 

Judgment  reversed.  All  l^e  Justices  con- 
cur. 
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THOMPSON  V.  SOUTHERN  RY.  CO.  et  al. 

(Supnmie  Court  of  Georgia.     April  18^  1910.) 

(Svllahus  hy  the  Court.) 

Railroads  (§  335*)— Accident  at  Crossing- 
Contributory  Negligence— Effect. 

Where  a  watchman  is  employed  by  one  rail- 
road company  to  watch  all  trains  passinir  over  a 
public  crossing,  and  to  give  warning  of  their 
approach,  and  he  temporarily  engages  in  an  act 
not  shown  to  be  essential  to  the  discharge  of  his 
duty,  and  fails  to  watch  for  trains,  and  by  rea- 
son thereof  he  is  struclc  and  injured  by  an  en- 
^ne  of  another  railroad  company  lawfully  us- 
ing the  track  of  his  employer,  the  other  company 
is  not  liable  in  damages  for  the  injury,  though 
its  servants  in  charge  of  the  engine  may  have 
been  running  the  same  at  a  greater  speed  than 
that  allowed  by  a  municipal  ordinance. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  335.*] 

Error  from  Superior  Court,  B*altoD  Coun- 
ty;  W.  D.  Ellis,  Judge. 

Action  by  Mattle  Thompson  against  the 
Southern  Railway  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

A.  H.  Davis,  for  plaintiff  in  error,  Mc- 
Daniel,  Alston  &  Black,  for  defendants  in 
error. 

BfVANS,  P.  J.  Mrs.  Mattle  Thompson,  the 
widow  of  James  Thompson,  sued  the  South- 
ern Railway  Company  to  recover  damages 
for  the  alleged  wrongful  death  of  her  hus- 
band. The  court  granted  a  nonsuit,  and  she 
brings  error. 

The  evidence  adduced  by  the  plaintiff 
made  substantially  .this  case:  Johns  street, 
a  public  street  in  the  city  of  Atlanta,  was 
traversed  by  five  railroad  tracks;  the  two 
outer  tracks  on  each  side  being  the  main 
lines,  respectively,  of  the  Western  &  Atlan- 
tic Railroad  and  the  Southern  Railway  Com- 
panies. The  middle  track  was  the  switching 
track  of  the  Western  &  Atlantic  Railroad 
Company,  and  was  known  as  the  *'old  exposi- 
tion" track.  The  deceased  was  employed 
by  the  Western  &  Atlantic  Railroad  Compa- 
ny as  a  day  watchman  at  the  Johns  street 
crossing.  It  was  his  duty  to  watch  the  cross- 
ing, and  to  look  out  for  trains  and  pedestri- 
ans using  the  crossing.  About  dark  on  the 
18th  day  of  February,  1906,  and  a  few  min- 
utes before  he  was  to  go  off  duty,  a  switch 
engine  of  the  Southern  Railway  Company 
passed  over  the  old  exposition  switch  track. 
When  the  switch  engine  had  passed  Johns 
etreet,  the  watchman  began  to  work  around 
a  fire  with  a  shovel.  He  was  accustomed  to 
keep  up  a  fire  on  cold,  rainy  days.  He  was 
busy  with  his  fire,  and  not  looking  out  for 
trains,  when  the, switch  engine  of  the  defend- 
ant company,  which  last  passed,  came  back 
over  the  old  exposition  track,  running  at 
the  rate  of  10  or  15  miles  an  hour,  striking 
him,  and  inflicting  injuries  from  whldi  he 


died.  The  day  was  cold  and  rainy,  and  the 
place  where  the  watchman  was  hit  was  Just 
be3H>nd  and  within  two  feet  of  the  edge  of 
the  crossing.  The  headlight  on  the  switch 
engine  had  not  been  lighted,  nor  was  there 
any  bell  rung  on  the  engine,  nor  did  the  en- 
gineer check  the  speed  of  the  engine  while 
approaching  the  crossing.  The  ordinance  of 
the  city  of  Atlanta  forbade,  under  a  penalty, 
the  running  of  trains  within  the  city  limits 
at  a  speed  greater  than  6  miles  per  hour. 

The  husband  of  the  plaintiff  was  employed 
as  a  watchman  by  the  Western  &  Atlantic 
Railroad  Company.  His  employment  as  a 
watchman  was  a  recognition,  both  by  his  em- 
ployer and  hlitaself,  that  the  place  where  he 
was  to  watch  was  one  of  danger,  requiring  a 
constant  lookout  for  the  approach  of  moving 
trains.  Many  trains  daily  crossed  at  that 
place,  and  it  was  his  duty  em  watchman  to 
maintain  a  strict  watch  as  to  the  moving  of 
trains  at  this  point.  The  defendant  railroad 
company  was  using  the  switching  track  of 
the  Western  &  Atlantic  Railroad  Company; 
and,  as  the  contrary  does  not  appear,  we 
cannot  assume  that  such  act  was  without 
its  permission.  The  plaintiff's  husband,  at 
the  time  he  was  struck  by  the  engine  of  the 
defendant  company,  running  on  the  track  of 
his  employer,  was  inattentive  and  neglectful 
of  his  duty  to  watch  the  track  of  his  em- 
ployer for  approaching  trains.  His  whole 
attention  was  given  to  a  fire  near  the  track 
and  the  street,  and  while  thus  engrossed  he 
was  struck  by  an  engine  which  had  but  a 
few  minutes  l>efore  passed  over  the  crossing. 
The  testimony  does  not  disclose  who  built 
the  fire,  or  whether  the  plaintifTs  husband 
was  mending  or  extinguishing  it  It  was  a 
cold  day,  and  most  probably  he  had  built  it 
for  his  own  comfort  Be  that  as  It  may, 
there  is  nothing  in  the  record  to  show  that 
his  engagement  with  the  fire  was  of  such  an 
engrossing  and  imperative  nature  as  to  ex- 
cuse his  neglect  of  duty  in  watching  out  for 
trains.  He  was  stationed  there  to  look  out 
for  trains,  and  by  turning  aside  from  this 
duty  he  voluntarily  placed  himself  in  a  posi- 
tion of  peril,  and  his  own  negligence  proxi- 
mately contributed  to  his  fatal  injury.  It  is 
true  that  the  railroad  company  may  have 
been  negligent  in  violating  the  speed  ordi- 
nance of  the  city  of  Atlanta,  and  in  falling 
to  observe  the  requirement  of  the  public 
crossing  law  (Civ.  Code,  §  2224);  yet  these  acts 
of  negligence  related  to  the  running  of  the 
trains  which  the  plaintliTs  husband  was  em- 
ployed to  watch.  If  he  had  performed  his 
duty  as  watchman,  he  could  have  observed 
the  approach  of  the  engine,  even  though  it 
was  running  faster  than  the  rate  of  speed 
limited  by  the  municipal  ordinance,  and 
though  the  engineer  failed  to  check  the  en- 
gine as  required  by  Civ.  Code,  {  2224.  It  was 
his  own  negligence  which  contributed  to  his 
fatal  injury,  and  was  the  proximate  cause 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  ft  Am.  Dlgs^  1907  to  date.  4  Reporter  Xadexaa 


940 


67  SOUTHBASTBRN  REPORTER. 


<Ga. 


thereof.     Central  R.  Co.  y.  Smith,  78  Ga. 
694,  3  S.  E.  897. 

Judgment  affirmed.  All  the  Justices  con- 
cur* 

(134  0%  874) 

GAY  ▼.  PORTER  et  al. 
(Supreme  Court  of  Georgia.     April  18,  1910.) 

(Syllabus  by  the  Court.) 

Refusal  of  Injunction. 

Ul)on  a  consideratioQ  of  the  pleadings  and 
the  entire  record  in  this  case,  it  does  not  appear 
that  the  court  below  abused  its  discretion  in 
refusing  an  Injunction. 

Error  from  Superior  Court,  Fulton  County ; 
Geo.  Ij.  Bell,  Judge. 

Action  by  P.  M.  Gay  against  J.  H.  Porter 
and  others,  executors.  From  an  order  deny- 
ing an  Injunction,  plaintiff  brings  error.  Af- 
firmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  for 
plaintiff  in  error.  Rosser  &  Brandon  and  J. 
H.  Porter,  for  defendants  in  error. 

BECK,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


aS4  Ga.  891) 

BRANTLEY  v.  LUCAS. 

(Supreme  Court  of  Georgia.     April  21,  1910.) 
(Syllabus  by  the  Court.) 

INTEBLOCUTOBT  INJUNCTION. 

There  was  no  abuse  of  discretion  in  refus- 
ing an  interlocutory  Injunction. 

Error  from  Superior  Court,  Thomas  Coun- 
ty;   R.  G.  Mitchell,  Judge. 

Action  by  R.  S.  Brantley  against  M.  L.  Lu- 
cas. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

N.  Baum,  for  plaintiff  in  error.  EI  L.  Bry- 
an«  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(134  Oa.  851) 

CITY  OF  CAMILLA  ▼.  NORRIS. 
(Supreme  Court  of  Georgia.     April  16,  1910.) 

(Syllabus  by  the  Court,) 

1.  Mandamus  (§  3*)— Grounds— Compelling 
Performance  of  Official  Duty. 

The  charter  of  a  manicipality  conferred 
upon  it  the  power  "to  own,  use,  and  operate,  for 
municipal  purposes  and  for  profit,  a  system  of 
waterworks  and  electric  lights,  to  make  rules 
and  regulations  regarding  the  use  of  the  same 
by  the  public,  and  to  provide  by  ordinance  for 
the  punishment  of  those  who  illegally  use  said 
water  or  light."  Acts  1907,  p.  505,  {  21,  subd. 
24.  A  resident  filed  a  petition  for  mandamus  to 
compel  the  municipal  authorities  to  supply  wa- 
ter at  her  residence.  It  was  alleged  that  the 
municipality  had  established  a  water  system, 
with  which  the  applicant's  residence  was  con- 
nected,  and   wa^  serving  the  public  generally. 


but  without  cause  had  stopped  applicant's  sup- 
ply of  water  and  refused  to  serve  ner,  although 
she  was  due  nothing  for  water  rent,  and  tender 
of  payment  in  advance  was  made  for  the  service 
desired.  Held,  that  the  petition  was  not  subject 
to  dismissal  on  the  ground  that  the  plaintiff  had 
a  specific  legal  remedy.  See  CIv.  Code  1895,  S 
4867 ;  1  Famham  on  Water  and  Water  Rights, 
§  159(d);  McCrary  v.  Beaudry,  67  CaL  120,  7 
Pac.  264 ;  State  v.  Joplin  Waterworks,  52  Mo. 
App.  312;  Haugen  v.  Albina  Light  &  Water 
Co.,  21  Or.  411.  28  Pac.  244,  14  L.  R.  A.  424. 

[Ekl.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  ||  8,  20;    Dec.  Dig.  {  3.*] 

2.  Mandaicus  (S  170*)~PBooKBDnfa8— Hbab< 
ING  IN  Vacation. 

On  the  trial  of  an  application  for  manda- 
mus, if  an  issue  of  fact  is  involved,  it  may  be 
heard  by  the  judge  in  vacation  upon  the  con- 
sent of  all  parties.    Civ.  Code  1895,  §  4873. 

[E2d.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §  376 ;  Dec.  Dig.  |  170.*] 

3.  Mandamus  (S  173^)  —  Hkabino  in  Vaca- 
tion—Waiveb  of  JxniY. 

In  a  case  of  the  character  mentioned  In 
the  second  headnote,  where  the  parties  consented 
to  the  time  and  place  of  hearing  at  chaml>ers,  as 
appears  from  the  recitals  In  the  judgment,  and 
at  the  appointed  time  and  place  the  trial  pro- 
ceeded before  the  judge  without  objection,  and 
the  defendant  moved  to  dismiss  the  application, 
and  the  motion  was  overruled^  and  the  plaintiff 
offered  in  evidence  an  affidavit  for  the  purpose 
of  proving  the  allegations  made  in  the  peti- 
tion, it  was  not  a  valid  ground  of  objection  b^ 
the  defendant  to  the  admission  of  the  affidavit 
that  there  were  Issues  of  fact  involved  which 
should  be  passed  upon  by  a  jury,  and  not  by 
the  judge  presiding  at  chambers. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §  378;  Dec.  Dig.  §  173.*] 

Brror  from  Superior  Court,  Mitchell  Coun- 
ty;  Frank  Park,  Judge. 

Mandamus  by  Mrs.  Lewellan  Norrls  against 
the  City  of  Camilla.  From  a  judgment  grant- 
ing the  writ,  defendant  brings  error.  Af- 
firmed. 

M.  C.  Bennet,  for  plaintiff  in  error.  A.  S. 
Johnson,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(U4GA.S6S) 

BROOKS  et  al.  v.  TOWN  OF  LOGANVILLD 

et  al. 

(Supreme  Court  of  Georgia.     April  16^  lOlOi) 

(SylMms  by  the  Court,) 

OoNSTiTunoNAi,  Law   (8  29*)  —  Crbation — 
Levy  of  Tax— Validitt. 

Const  art  8»  fi  4,  par.  1,  as  amended  by  the 
proposal  of  1903  (Acts  1903,  p.  23),  which  em- 
powers the  General  Assembly  to  give  anthori^ 
to  municipal  corporations,  upon  the  recommen- 
dation of  the  corporate  authority,  to  establish 
and  maintain  public  schools  by  local  taxation, 
to  become  operative  only  after  the  law  shall 
have  been  submitted  to  a  vote  of  the  qualified 
voters  and  approved  by  a  two-thirds  vote  of  the 
persons  qualined  to  vote  at  such  election,  is  not 
self-executing.  A  general  power  contained  in 
the  charter  of  a  town  to  establish  and  maintain 
a  public  school  system  by  taxation,  without  any 
provision  for  the  submission  of  the  question  to  a 
vote  of  the  qualified  voters  of  the  town  before  it 


*For  other  caset  see  same  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Repoiter  ladezw 


Ga.) 


BROOKS  T.  TOWN  OP  LOGANVILLE. 


941 


shall  become  effective,  is  not  a  compliance  with 
the  Constitution,  and  does  not  authorize  the  levy 
and  collection  of  a  special  tax,  although  an  elec- 
tion may  have  been  held  and  two-thirds  of  the 
persons  voting  therein  voted  for  the  special  tax. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  S  32;   Dec  Dig.  S  29.*] 

Error  from  Superior  Court,  Walton  Coun- 
ty ;  D.  W.  Meadow,  Judge. 

Action  by  A.  M.  Brooks  and  others  against 
the  Town  of  Loganville  and  others.  Judg- 
ment for  defendants^  and  plaintiffs  bring  er- 
ror.   Reversed. 

Jog.  A.  Fealker,  for  plaintiffs  in  error.  Na- 
pier &  Cox,  for  defendants  In  error. 

EVANS,  P.  J.  An  election  was  held  in  the 
town  of  -Loganvllle  on  May  18,  1909,  wherein 
was  submitted  the  question  of  levying  a  spe- 
cial tax  for  the  maintenance  of  a  public 
school  system  for  the  town.  More  than  two- 
thirds  of  the  votes  cast  therein  were  favor- 
able to  the  levy  of  the  special  tax.  A.  M. 
Brooks  and  other  citizens  and  taxpayers  of 
the  town  filed  their  petition,  prayii'r:  that 
the  town  and  the  mayor  and  council  be  en- 
joined from  levying  and  collecting  the  tax 
claimed  to  have  been  authorized  by  the  elec- 
tion. The  complaining  taxpayers  assert  that 
the  act  of  1905  incorporating  the  town  of 
Loganvllle  did  not  confer  upon  that  munici- 
I>ality  any  power  to  establish  and  maintain  a 
public  school  system  by  local  taxation.  The 
Constitution,  as  amended  by  the  proposal  of 
1903  (Aets  1903,  p.  23),  declares  that  "authori- 
ty may  be  granted  to  counties,  militia  dis- 
tricts, school  districts,  and  to  municipal  cor- 
porations, upon  the  recommendation  of  the 
corporate  authority,  to  establish  and  main- 
tain public  schools  in  their  resi)ective  limits 
by  local  taxation;  but  no  such  laws  shall 
take  effect  until  the  same  shall  have  been 
submitted  to  a  vote  of  the  qualified  voters  in 
each  county,  militia  district,  school  district  or 
municipal  corporation  and  approved  by  two 
thirds  majority  of  persons  voting  at  such 
election,  and  the  General  Assembly  may  pre- 
scribe who  shall  vote  on  such  questions."  In 
the  forty-ninth  section  of  the  charter  of  the 
town  (Acts  1905,  p.  936),  it  is  enacted  "that 
said  mayor  and  council  shall  have  authority 
to  establish  and  maintain  a  system  of  public 
schools  in  said  town,  to  be  operated  under  the 
supervision  of  the  board  of  education  of  said 
town,  under  such  rules  and  regulations  as 
may  be  prescribed  by  them,  not  inconsistent 
with  the  provisions  of  law  on  such  subject; 
and  for  the  purpose  of  maintaining  the  same 
said  mayor  and  council  may  levy  and  collect 
a  special  tax  on  the  property  in  said  town 
as  the  other  taxes^^re  collected,  provided 
they  shall  .comply  with  the  provisions  of  the 
general  laws  on  the  subject  of  collecting  and 
levying  such  special  tax." 


The  constitutional  permission  to  the  Gen- 
eral Assembly  to  delegate  to  municipalities 
the  power  to  establish  and  maintain  a  public 
school  system  by  local  taxation  is  not  self- 
executing.  This  clause  of  the  Constitution 
does  not  purport  to  estabUsh  a  public  school 
system  by  local  taxation,  but  does  delegate 
such  power  to  the  General  Assembly.  The 
General  Assembly  has  enacted  a  general  law 
authorizing  counties  and  school  districts  to 
establish  and  maintain  public  schools  by  lo- 
cal taxation  (Acts  1906,  p.  61),  but  has  not 
passed  any  general  law  conferring  such  au- 
thority on  municipalities.  The  act  of  1905 
undertakes  to  give  plenary  authority  to  the 
mayor  and  council  of  the  town  of  Loganvllle 
to  establish  and  maintain  a  public  school  sys- 
tem by  local  taxation,  with  the  proviso  that 
in  the  levy  and  collection  of  the  tax  the  mu- 
nicipality must  comply  with  the  provisions 
of  the  general  law.  What  general  law? 
Necessarily  the  reference  must  be  to  a  gen- 
eral law  authorizing  municipalities  to  submit 
to  the  qualified  voters  a  proposal  to  establish 
and  maintain  a  public  school  system,  when 
approved  by  a  two-thirds  vote  of  persons 
qualified  to  vote  at  such  election.  There  Is 
no  general  law  upon  this  subject  The  Con- 
stitution contemplates  that  the  General  As^ 
sembly  may  pass  a  law  conferring  upon  the 
municipality  authority  to  establish  a  public 
school  system  to  be  supx)orted  by  local  taxa- 
tion, but  that  such  law  shall  not  be  operative 
until  approved  by  a  two-thirds  vote  of  the 
electors  whose  qualifications  are  prescribed 
by  the  General  Assembly.  It  Is  competent 
and  proper  for  the  General  Assembly,  by  a 
special  law  or  amendment  to  a  municipal 
charter,  upon  recommendation  of  the  corpo- 
rate authority  of  the  municipality,  to  give 
authority  to  such  municipality  to  establish 
and  maintain  a  public  school  system  by  local 
taxation  when  approved  by  two-thirds  vote 
of  the  qualified  electors;  but  the  provisions 
on  that  subject  must  be  sufficiently  complete 
to  meet  all  of  the  oonstitutlonal  requirements. 
Manifestly  the  act  of  1905  was  deficient  In 
this  particular,  and  an  election  held  for  the 
purpose  of  submitting  the  question  of  taxa- 
tion was  unauthorized  by  the  charter. 

As  the  act  of  1905  did  not  confer  upon  the 
town  of  Loganvllle  the  power  to  submit  to  the 
voters  the  question  of  the  maintenance  of  a 
public  school  system  by  local  taxation,  it  is 
unnecessary  to  discuss  the  criticisms  made 
upon  the  general  provisions  of  the  act  relative 
to  the  registration  and  qualifications  of  vot- 
ers for  municipal  elections,  further  than  to 
call  attention  to  the  provisions  relating  to  the 
registration  of  yoters,  which  would  seem  to 
allow  the  registration  of  voters  eligible  to 
vote  for  members  of  the  General  Assembly. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


*For  other  cases  Me  same  toplo  and  section  NUMBER  In  Dec.  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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PROCTOR  T.  PIEDMONT  PORTLAND  CE- 
MENT &  LIME  CO.  et  al. 
(Supreme  Court  of  Georgia*     April  21,  1910.) 

(8yUahu$  by  the  Court.) 

1.  Appeal  aivd  Bbbob  (f  637*)— DisMiBSAii— 
Oertifyino  Bill  of  Exgeptionb. 

When,  in  a  bill  of  exceptions^  it  is  recited 
that  the  same  was  tendered  within  the  time  pre- 
scribed by  law,  the  writ  of  error  will  not  be 
dismissed  because  of  the  failure  of  the  presiding 
jud^e  to  certify  the  same  within  the  atatutoiy 
period,  unless  it  be  made  to  appear  that  his 
failure  to  do  so  was  caused  by  some  act  of  the 
plaintiff  in  error  or  his  counsel. 

[£}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  (  637.*1 

2l  Sutficibnot  of  Pbtition. 

There  was  no  error  in  Hiwmimitifcg  the  peti- 
tion on  demurrer. 

(Additional  8yUabiM  hy  Editorial  Staff.) 

8.  CoBPOBATioNs  (§  189*)  —  Stookholdsbs — 

Action— Pleading. 

Complaint  of  a  minority  stockholder,  alleg- 
ing that  certain  stockholders  of  a  corporation 
narticipated  in  a  fraudulent  division  of  the  prof- 
its, from  which  he  was  excluded,  is  demurrable, 
if  plaintiffs  effort  is  to  share  in  the  fruits  of  a 
fraud  perpetrated  on  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f  189.*] 

4.  Cobpobationb  (§  189*)  —  Stogkholdbbs — 
'  Action— Condition  Pbecedent. 

A  minority  stockholder  cannot  proceed  in 
equity  for  fraud  against  the  corporation  and 
its  officers  until  he  has  attempted  to  obtain  re- 
dress at  the  hands  of  the  directors  or  stock- 
holders, or  show  why  it  could  not  be  done,  or 
it  is  not  reasonable  to  require  it,  under  Ciy. 
Code  1895,  S  I860. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  (  189.*] 

5.  COBPOBATlONS  ((  189*)  —  Stockholdbbb — 
Action— Pleadin  Q. 

A  petition  alleging  that  a  corporation  is- 
sued to  a  stockholder  stock  certincates  fully 
paid  up,  but  without  alleging  that  plaintiff  paid 
any  consideration  for  the  certificates,  and  fail- 
ing to  set  out  the  corporation's  charter  or  rec- 
ord showing  corporate  action,  and  the  main  al- 
legations of  which  relate  to  fraud  in  the  con- 
duct of  certain  defendants,  in  that  they  owned 
an  option  on  certain  land  which  they  promised, 
without  consideration,  to  give  to  the  corporation, 
but,  instead  of  so  doingj  they  paid  for  the  land 
with  money  borrowed  with  the  assistance  of  two 
officers  of  the  corporation,  and  took  title  to 
themselves,  and  sold  the  land  to  the  company  for 
a  large  sum,  is  demurrable,  as  all  that  is 
charged  against  the  parties  is  that  they  violat- 
ed a  gratuitous  promise,  and  it  is  not  alleged 
that  plaintiff  did  any  act  on  the  faith  of  this 
promise  to  his  injury  or  damage. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  189.*] 

Error  from  Superior  Court,  Fnlton  County ; 
J.  T.  Pendleton,  Judge. 
'  Action  by  R.  L.  Proctor  afrainat  the  Pied- 
mont Portland  Cement  &  Lime  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

The  petition  was  by  R.  L.  Proctor  against 
the  Piedmont  Portland  Cement  &  Lime  Com- 
pany, E.  C.  Lester,  M.  C.  Morris,  and  W.  E. 
Jenkins,   alleging,   in  substance,  as  follows: 


The  three  defendants  last  named  are  direct- 
ors, and  two  of  them  officers,  of  the  other  de- 
fendant, a  corporation.  On  July  27,  1907» 
Lester,  Morris,  and  Jenkins,  together  with 
W.  M.  Jones  and  others,  procured  a  charter 
under  the  corx)orate  style  of  the  Piedmont 
Slate  Company,  for  the  purpose  of  carrying 
on  the  business  of  the  manufacture  of  slate, 
etc.  The  incorporators  were  10  In  number,  in- 
cluding the  plaintiff  and  the  individual  de- 
fendants. Just  prior  to  or  about  the  time  of 
the  organization  of  the  company,  Lester  and 
Jenkins  secured  an  option  on  80  acres  of  ce- 
ment or  lime  lands  near  Deavitts;  Ga.,  and 
proposed  to  turn  over  this  option  to  the  cor- 
poration. On  August  6,  1907,  a  meeting  of 
the  members  of  the  corporation  was  held,  at 
which  It  was  decided  by  resolution,  passed 
unanimously,  to  issue  to  each  of  the  10  mem- 
bers of  the  corporation  800  shares  of  the 
stock  of  the  corporation,  and  that  other 
shares  of  the  stock  of  the  company,  to  the 
extent  of  $50,000  par  value,  should  be  issued 
and  sold  to  10  other  i)erson8,  who  were  to  be 
Induced  to  subscribe  therefor  and  pay  for  the 
same  in  cash  at  the  rate  of  40  cents  on  the 
dollar.  The  cash  so  realized  was  to  be  em- 
ployed to  i>ay  for  the  purchase  price  of  the 
cement  land,  to  wit  $20,000.  The  company 
was  then  to  be  composed  of  20  members,  the 
original  10  to  have  800  shares  each,  as  origi- 
nally Issued  to  them,  and  the  10  who  were  to- 
be  Induced  to  purchase  the  500  shares,  these 
latter  shares  to  be  equally  divided  between 
the  10  last  named.  Pursuant  to  the  resolu- 
tion stock  certificates  of  the  Piedmont  Slate 
Company  for  800  shares  of  capital  stock  were 
issued  to  each  of  the  original  10  members. 
On  January  8,  1908,  the  charter  of  the  Pied- 
mont Slate  Company  wns  so  amended  as  to 
change  Its  name  to  the  Piedmont  Portland 
Cement  &  Lime  Company,  and  to  enlarge  the 
business,  so  as  to  permit  it  to  carry  on  the 
business  of  manufacturing  cement  and  deal- 
ing in  cement,  lime,  etc.  About  this  time 
Lester,  Morris,  and  Jenkins  conceived  the  de- 
sign of  taking  charge  of  the  corporation  and 
excluding  all  of  the  other  original  members 
therefrom;  and. In  pursuance  of  this  design 
to  take  over  to  themselves  for  their  own  bene- 
fit and  use  the  business  and  assets  of  the 
company,  Morris,  Lester,  and  Jenkins  and 
the  president  of  the  company,  Dr.  Beattie,. 
procured  the  money  necessary  to  pay  the  pur- 
chase price  of  the  cement  land,  the  option  to> 
buy  which  still  remained  in  Morris  and  Les- 
ter, and  took  the  title  to  Morris  and  Lester ; 
and  as  a  part  of  the  scheme  to  defraud  peti- 
tioner and  others,  the  defendants  bought  out 
the  interests  of  Dr.  Beattle,  and  the  interest 
of  some  of  the  others  of  the  members  of  the 
original  corporation,  at  nominal  figures.  Iiv 
further  pursuance  of  the  plan  of  Lester,  Mor- 
ris, and  Jenkins  to  acquire  for  themselves  the 
entire  control  of  the  company  and  exclude* 
petitioner  and  others  therefrom,  they  turned 
over  to  the  Piedmont  Portland   Cement  & 
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Lime  Company  the  cement  property,  valaed 
at  $200,000,  and  caused  to  be  Issued  to  tbem- 
selves  stock  of  the  corporation  of  the  par 
value  of  $25,000,  and  numerous  other  shares 
of  the  corporation  were  sold  to  outside  par- 
ties upon  the  faith  of  the  cement  property  be- 
ing worth  $200,000,  and  upon  the  faith  of  the 
corporation's  having  stock  of  this  value.  No 
stock  was  Issued  to  petitioner.  Petitioner 
shows  that  the  company  has  been  actively 
operating  during  the  present  year,  and  he 
believes  its  operations  have  been  profitable, 
and  that  the  cement  and  lime  property  ac- 
quired by  the  company  was  and  is  worth 
$200,000  to  the  company.  He  claims  that  in 
equity  he  is  the  owner  of  an  interest  in  the 
company  equivalent  to  2,000  shares,  of  the 
par  value  of  $100,  above  any  and  all  liabili- 
ties of  petitioner  to  the  corporation,  and  that 
he  has  been  defrauded  of  his  interest  and  ex- 
cluded from  the  corporation  by  the  defend- 
ants. Wherefore  he  prays  that  his  right  to 
$20,000,  par  value,  of  the  stock  of  the  corpo- 
ration be  established,  and  that  the  defend- 
ants be  enjoined  from  denying  him  his 
rights  in  the  corporation,  and  from  in  any 
wise  interfering  with  his  enjoyment  thereof, 
or  participating  in  the  affairs  and  conduct 
of  the  business  of  the  corporation ;  that  the 
defendants  be  decreed  to  hold  as  trustee  for 
him  $20,000,  par  value,  of  the  stock  of  the 
company,  and  be  required  to  transfer  the 
same  to  him;  that  the  corporation  be  re- 
quired, by  mandamus  or  other  appropriate 
writ,  to  issue  to  him  certificates  representing 
his  interest ;  and  that  there  be  an  accounting 
between  him  and  the  defendants,  in  order 
that  his  rights  and  interests  may  be  accurate- 
ly determined. 

The  defendants  demurred  to  the  petition, 
on  the  ground  that  the  plaintiff  was  not  en- 
titled to  the  relief  prayed  for,  and  specially 
because  he  failed  to  set  out  a  charter  or  any 
records  of  the  corporation,  and  that  his  state- 
ment as  to  what  was  done  by  the  corporation 
was  a  mere  conclusion  drawn  from  the  facts, 
and  that  the  facts  should  be  pleaded.  By 
amendment  the  plaintiff  alleged  that  he  was 
a  stockholder  of  the  Piedmont  Slate  Compa- 
ny, the  same  corporation  whose  name  was 
thereafter  changed  to  the  Piedmont  Portland 
Cement  &  Lime  Company,  and  held  800  shares 
of  the  capital  stock  of  the  Piedmont  Slate 
Company,  fully  paid  up,  represented  by  a 
Btock  certificate  issued  by  the  duly  authorized 
officers  of  the  Piedmont  Slate  Company ;  that 
he  was  one  of  the  10  constituting  the  slate 
company,  each  of  whom  owned  800  shares  of 
the  capital  stock  of  the  company;  that  the 
option  on  the  80  acres  of  land  known  as  the 
•'cement  land''  was  in  equity  the  property  and 
right  of  the  Piedmont  Slate  Company  from 
and  after  August  5,  1907,  at  which  time  the 
reorganization  of  the  corporation  was  pro- 
posed and  unanimously  agreed  upon  by  reso- 
lution of  the  company,  in  consideration  of 
which  reorganization  Lester  and  Jenkins 
agreed  to  hold  their  option  on  the  cement 


lands  for  and  in  behalf  of  the  company,  and 
the  same  to  be  used  in  the  reorganized  com- 
pany as  recited  in  the  original  petition;  that 
by  virtue  of  his  ownership. of  800  shares,  by 
virtue  of  the  reorganization  of  the  company 
and  the  amendment  of  its  charter,  and  by  vir- 
tue of  the  fact  that  the  property  of  the  Pied- 
mont Slate  Company  was  largely  composed  of 
the  option  on  the  cement  laud  belonging  to 
the  Slate  Company  and  valued  at  $200,000, 
his  interest  in  the  reorganized  company,  to 
wit,  the  Piedmont  Portland  Cement  &  Lime 
Company,  was  $20,000  of  the  capital  stock 
thereof,  which,  by  the  conspiracy,  collusion, 
and  fraud  of  the  defendants  Lester,  Morris, 
and  Jenkins,  was.  credited  upon  the  books  of 
the  corporation  to  Lester,  Morris,  and  Jen- 
kins, and  stock  certificates  therefor  issued 
to  them ;  that  by  virtue  of  the  facts  stated  in 
the  original  petition,  and  the  amendment, 
Liester,  Morris,  and  Jenkins  became  trustees 
for  the  plaintiff  as  to  the  $20,000  of  stock  of 
the  Piedmont  Portland  Cement  &  Lime  Com- 
pany; and  that  the  plaintiff  has  demanded  of 
the  defendants  a  transfer  of  the  stock  which 
belongs  to  plaintiff,  which  they  refused,  and 
also  refused  to  recognize  him  as  a  stockhold- 
er, or  as  being  entitled  to  participate  in  the 
management  of  the  corporation,  either  as  a 
stockholder  or  otherwise.  The  defendants 
renewed  their  demurrers,  adding  several  spe- 
cial grounds.  The  court  sustained  the  demur- 
rers, and  the  plaintiff  excepted. 

Anderson^  Felder,  Rountree  &  Wilson,  for 
plaintiff  in  error.  Rosser  &  Brandon,  OliA 
Lester,  and  |.  S.  Hopkins,  for  defendants  in 
error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  motion  to  dismiss  the  bill  of 
exceptions,  as  not  being  certified  within  80 
days  of  the  judgment  complained  •f.  Is  de- 
nied. Where  it  is  recited  In  a  bill  of  excep- 
tions that  it  was  tendered  to  the  judge  with- 
in the  time  prescribed  by  law,  and  the  judge 
signs  the  usual  and  statutory  certificate, 
which  certifies  as  true  the  recitals  in  the  bill 
of  exceptions,  and  where  it  does  not  appear 
that  the  failure  of  the  judge  to  sign  and  cer- 
tify within  the  statutory  limit  was  due  to  the 
fault  of  the  plaintiff  in  error  or  his  counsel, 
the  writ  of  error  Will  not  be  dismissed  on  this 
ground.  Moore  y.  Kelly,  109  Ga.  798,  35  S. 
E.  168. 

2.  The  gravamen  of  the  plaintiff's  com- 
plaint seems  to  be  that  certain  stockholders 
of  the  corporation  participated  in  what  is 
called  in  the  present-day  vernacular  "a  melon 
cutting,"  from  which  he  was  excluded.  If 
the  plaintiff's  complaint  is  to  share  in  the 
fruits  of  a  fraud  perpetrated  on  the  corpora- 
tion, neither  equity  nor  law  will  aid  in  a  par- 
tition of  the  profits  of  the  fraud  between  him 
and  those  who  defrauded  the  corporation. 
Nor  can  he  as  a  minority  stockholder  proceed 
in  equity  for  fraud  against  the  corporation 
and  its  officers  until  he  has  made  an  earnest 
effort  to  obtain  redress  at  the  hands  of  the  di- 
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rectors  and  stockholders,  or  show  why  It 
could  not  be  done  or  It  is  not  reasonable  to 
require  It  Civ.  Code  1895,  8  1860.  On  the 
other  hand,  if  we  construe  the  petition  as  an 
effort  by  the  plaintiff  to  recover  stock  certif- 
icates which  were  fraudulently  issued  by  the 
corporation  to  the  individual  defendants,  the 
petition  falls  to  allege  facts  showing  the  cor- 
poration's obligation  to  issue  to  him  certif- 
icates of  stock,  or  that  the  individual  defend- 
ants practiced  any  artifice  upon  which  he  act- 
ed* to  his  hurt  and  injury.  The  plaintiff  does 
not  allege  that  he  paid  any  consideration  for 
the  certificates  of  stock  which  the  Slate  Com- 
pany issued  to  him.  It  is  true  that  he  says 
the  company  issued  to  him  stock  certificates, 
fully  paid  up;  but  there  is  a  wide  difference 
between  a  corporation's  issuing  stock  de- 
clared to  be  fully  paid  up  and  the  paying  for 
such  by  the  person  to  whom  the  stock  is  is- 
sued. From  the  general  tenor  of  the  allega- 
tions the  inference  Is  almost  Indubitable  that, 
prior  to  the  alleged  reorganization  and  change 
of  name  of  the  corporation,  none  of  the  cap- 
ital stock  had  been  paid  in. 

But,  be  that  as  it  may,  notwithstanding  the 
special  demurrers  calling  for  the  same,  when 
the  plaintiff  amended  his  petition,  he  wholly 
failed  to  set  out  the  corporation's  charter  or 
record  showing  corporate  action.  A  record  of 
corporate  action  should  be  made  on  the  min- 
utes of  the  corporation,  and,  if  the  plaintiff 
was  entitled  to  the  issuance  of  stock  because 
of.  corporate  action,  he  should  have  attached 
so  much  of  the  corporation's  minutes  as 
showed  the  existence  of  his  demand,  or  ex- 
plained why  he  could  not  do  so.  The.  main 
allegations  which  relate  to  the  imputation  of 
fraud  in  the  conduct  of  Lester  and  Morris  are 
that  they  owned  an  option  to  purchase  80 
acres  of  land,  which  they  promised,  without 
consideration,  to  give  to  the  corporation;  that. 
Instead  of  so  doing,  they  paid  for  the  land 
with  money  borrowed  with  the  assistance  of 
two  men  who  were  officers  of  the  corporation, 
and  took  title  to  themselves,  and  afterwards 
sold  the  land  to  the  company  for  a  large  stock 
issue.  Admitting  the  plaintiCTs  facts  as  al- 
leged, all  he  charges  against  these  parties  Is 
that  they  violated  a  gratuitous  promise  to 
him  and  the  original  incorporators.  He  does 
not  allege  that  he  did  any  act  on  the  faith 
of  this  promise  to  his  injury  or  damage. 
Whatever  view  may  be  taken  of  this  petition, 
the  trial  court  was  right  In  dismissing  it. 

Judgment  afllrmed.  All  the  Justices  con- 
cur, 

a34  Ga.  445) 
SOUTHERN  EXPRESS  CO.  v.  HANAW. 

(Supreme  Court  of  Georgia.     April  27,  1910.) 

(Syllobus  hy  the  Court,) 

1.  Cakbiers  (8  153*)— Carriage  op  Goods- 
Receipt— Limiting  Liability. 

The  mere  insertion,  in  a  printed  form  of 
rec^'ipt  used  by  an  express  company,  of  terms 
liraihnff  its  liability,  and  the  delivery  of  such  a 


receipt  to  a  shipper,  without  more,  will  nof.  in 
this  state  suffice  to  make  an  express  contract  for 
the  purpose  of  limiting  its  liability  as  a  oommoa 
carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  687 ;    Dec.  Dig.  %  l53.*] 

2.  Carriers  (8  158*)— Carriage  of  Goods— 
Receipi>— Limiting  of  Liability. 

Where  no  value  is  put  upon  goods  shipped 
by  an  express  company,  and  no  effort  Is  made  to 
arrive  at  a  valuation,  the  mere  fact  tliat  in  the 
prepared  form  of  receipt  used  by  the  company 
and  issued  to  the  shipper  there  is  contained  a 
statement  that  "the  shipper  agrees  that  the 
value  of  said  property  is  not  more  than  fifty  dol- 
lars, unless  a  greater  value  is  stated  herein,  and 
the  company  shall  not  be  liable  in  any  event  for 
more  than  the  value  so  stated,  nor  for  more  than 
fifty  dollars  if  no  value  is  stated  herein,"  will 
not  suffice  to  limit  the  liability  of  the  company 
to  $50,  regardless  of  the  value  of  the  property 
shipped.  Such  a  statement  in  the  receipt  is  not 
a  valuation,  but  an  arbitrary  limitation  sought 
to  be  placed  upon  the  extent  of  the  liability  of 
the  common  carrier. 

[EM.  Note.— For  other  cases,  see  Carrieis^ 
Cent.  Dig.  §  665;   Dec  Dig.  %  158.*] 

3.  Carriers  (§  150*)— Carriage  of  Goods- 
Negligence— Limitatzon  OF  Liability  fob 
Negligence. 

While  a  bona  fide  agreement  may  be  made 
as  to  the  value  of  property  to  be  transported, 
as  a  basis  for  fixing  the  charges,  and  may  be 
valid,  yet  a  common  carrier  cannot,  even  by  ex- 
press contract,  put  an  arbitrary  limitation  upon 
its  liability  for  damages  arising  from  negligence 
of  its  agents.  Such  a  contract  is  contrary  to 
public  policy. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent.  Dig.  %  654 ;  Dec.  Dig.  8  150.*] 

4.  Carriers  (S  46*)— Contract  of  Shipkbhv— 
Validity— Law  Governing. 

If  goods  are  shipi>ed  in  one  state  on  a 
through  contract,  to  be  transported  by  a  comr 
mon  carrier  and  delivered  in  another  (omitting 
any  question  of  public  policy),  the  general  rule 
is  that,  in  the  aosence  of  anything  to  show  a 
contrary  intent,  the  validity,  form,  and  effect 
of  the  contract  of  shipment  will  be  determined 
by  the  laws  of  the  state  where  the  contract  was 
made  and  partly  to  be  performed. 

[Ed.  Note.— For  other  cases,  see  Carriersy 
Cent.  Dig.  %  220 ;  Dec.  Dig.  {  46.*] 

5.  Carriers  (§§  46,  148*)— Contract  of  Ship- 
ment  —  Construction  —  Law  Govebnino  — 
Limitation  of  Liability. 

If  goods  are  shipped  for  transportation  by 
connecting  common  carriers  from  New  York  to 
a  point  in  this  state,  and  suit  is  here  brought 
for  damages  arising  from  delay  in  delivering 
them  by  uie  final  carrier  after  arrival,  whether 
or  not  the  delivery  and  taking  of  the  shipping 
receipt  constituted  a  contract  by  the  shipper 
with  the  initial  carrier  will  be  determined  by  the 
laws  of  New  York  if  they  be  shown. 

(a)  In  so  far  as  stipulations  of  such  contract 
(if  it  be  such)  limit  the  common-law  liability  of 
the  carrier  as  an  insurer,'  or  for  losses  occurring 
by  unavoidable  accident,  they  will  be  enforced 
by  the  courts  of  this  state;  but  in  such  a  case, 
it  being  contrary  to  the -public  policy  of  diis 
state  to  allow  a  common  carrier,  even  by  ex* 
press  contract^  to  make  an  arbitrary  limitation 
upon  its  liability  for  negligence  of  its  agents  or 
servants,  stipulations  to  that  effect  will  not  ba 
enforced. 

fEd.  Note.— For  other  cases,  see  Carrier^ 
Cent.  Dig.  §§  220.  650 ;   Dec  Dig.  %%  46,  14a*l 

6.  Carriers  (f  153*)— Carriage  of  Goods- 
Fraud. 

The  mere  fact  that  an  express  comxMiny  to 
which  is  delivered  ^ods  for  shipment  sives  to 


*For  other  cases  see  same  topic  and  lection  NUMBBR  in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  ladazss 
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the  shipper  a  receipt  which  contains  a  stipula- 
tion that,  in  the  absence  of  valuation,  the  com- 
pany's liability  shall  be  limited  to  a  certain 
amount,  and  the  taking  of  such  a  receipt  by  the 
shipper,  without  more,  does  not  constitute  a 
fraud  on  his  part  which  will  relieve  the  carrier 
from  liability  for  damages. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Gent  Dig.  §  687 ;   Dec.  Dig.  S  153.*] 

7.  Statuteb  (§  281*)  —  Pueading  —  Ljlwb  op 
Other  State. 

Where  a  party  seeks  to  rely  on  the  law  of 
another  state  as  furnishing  the  basis  for  a  right 
of  recovery  or  defense  different  from  what  it 
would  be  under  the  laws  of  this  state,  or  the 
common  law,  the  law  of  such  foreign  state 
should  be  pleaded  and  proved. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Gent.  Dig.  S  380;    Dec.  Dig.  §  281.*] 

8.  Carriers  (§  148*)— Limitation  of  Liabil- 
ITT  FOR  Neolioence— Interstate  Cokmercb 
Law. 

If  the  point  were  distinctly  made  for  deci- 
sion, it  would  seem  that  the  federal  interstate 
commerce  law  could  not  be  held  to  render  valid 
an  arbitrary  limitation  upon  the  liability  of  a 
common  carrier  for  damages  arising  from  negli- 
gence of  its  servants,  stated  in  a  shipping  re- 
ceipt given  when  the  shipment  commenced,  so  as 
to  be  binding  in  the  state  where  the  goods  were 
to  be  delivered  and  where  suit  was  brought,  al- 
though contrary  to  public  policy  and  void  ac- 
cording to  the  laws  of  such  state. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Dec.  Dig.  §  14a*] 


9.  Carriers  (S  105*)— Delay  in  Deuvbeino 
Goods— Actions— Damage. 

In  an  action  for  damages  on  account  of  de- 
lay by  a  common  carrier  in  delivering  goods,  it 
was  error  to  admit  evidence  of  the  profit  which 
the  plaintiff  would  have  made  by  selling  such 
goods  if  he  had  received  them  promptly,  after 
proof  only  of  the  ^ipment  and  the  delay  in  de- 
livery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  451 ;   Dec  Dig.  §  105.*] 

10.  Carriers  (J  105*)— Delay  in  Delivery  of 
Goods— Measure  of  Damages. 

The  general  rule  is  that  the  measure  of 
damages  for  unreasonable  delay  by  a  common 
carrier  in  delivering  goods  is  the  difference  be- 
tween their  market  value  when  they  should 
have  been  delivered  and  their  market  value  when 
they  were  delivered,  with  interest  from  the  for- 
mer date,  less  the  freight,  if  unpaid. 

(a)  No  special  expense  was  shown  to  have 
been  incurred  by  the  shipper  or  consignee  on 
account  of  the  delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  451 ;    Dec.  Dig.  8  105.*] 

11.  Carriers  (§  105*)— Delay  in  Delivery  of 
Goods— Remedy  of  Consignee. 

Dela^  in  the  delivery  of  goods  by  a  com- 
mon earner  will  not  authorize  the  consignee  to 
reject  them  upon  their  arrival  and  recover  their 
full  value  from  the  carrier.  His  remedy  is  to 
sue  for  the  damages  he  has  sustained  by  reason 
of  the  delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  456 ;  Dec.  Dig.  §  105.*] 

Error  from  Snperlor  Court,  Thomas  Oonn- 
ty;  Robt.  G.  Mitchell,  .Tudge. 

Action  by  L.  B.  Hanaw  against  the  South- 
em  Express  Company.  Judgment  for  plain- 
tiff,  and  defendant  brings  error.    Reversed. 

L.  B.  Hanaw  brought  suit  against  the 
Southern  Express  Company  for  a  delay  in 
delivering  certain  goods  which  were  sent  by 


express  from  New  York  to  Thomajsrllle. 
The  initial  carrier  was  the  Adams  Express 
Company.  The  plaintiff  bought  the  goods 
and  had  them  shipped  to  him.  The  receipt 
given  In  New  York  had  at  its  head  the  state- 
ment: "The  company's  charge  Is  based  up- 
on the  value  of  the  property,  which  must  be 
declared  by  the  shipper."    It  contained  the 

following:     "Received  from  one  Co 

Pa  Valued  at  $ Marked  L.  B.  Hanaw, 

Thomasvllle,  6a.,  which  the  company  agrees 
to  carry  upon  the  following  terms  and  con- 
ditions, to  which  the  shipper  agrees,  and,  as 
evidence  thereof,  accepts  this  bill  of  lading. 
(1)  In  consideration  of  the  rate  for  carrying 
said  property,  which  Is  regulated  by  the  val- 
ue thereof  and  is  based  upon  a  valuation  of 
not  exceeding  fifty  dollars  unless  a  greater 
value  is  declared,  the  shipper  agrees  that  the 
value  of  said  property  Is  not  more  than  fifty 
dollars,  unless  a  greater  value  Is  stated  here- 
in, and  that  the  company  shall  not  be  liable 
in  any  event  for  more  than  the  value  so 
stated,  nor  for  more  than  fifty  dollars  If  no 
value  is  stated  herein.  (2)  If  the  express  com- 
pany has  not  an  agency  at  the  point  of  des- 
tination, It  shall  carry  the  property  to  its 
agency  nearest  or  most  convenient  thereto, 
and  there  notify  the  consignee  or  deliver  the 
property  to  some  other  carrier  to  continue 
the  transportation.  The  Adams  Express  Com- 
pany shall  not  be  liable  for  loss  or  damage 
occurring  after  such  delivery,  nor  for  deten- 
tion after  having  tendered  the  property  to  a 
connecting  carrier.  *  *  •  (9)  The  terms 
and  conditions  of  this  contract  shall  apply 
to  any  forwarding  or  return  of  said  proper- 
ty, and  shall  Inure  to  the  benefit  of  every 
carrier  to  whom  the  same  may  be  intrusted 
to  complete  the  transportation."  Following 
the  signature  of  the  company's  agent  at  the 
bottom  of  the  receipt  were  these  words: 
"Liability  limited  to  $50  unless  a  greater 
value  is  declared."  The  defendant  demurred 
to  the  petition,  and  also  filed  an  answer.  It 
admitted  that  the  goods  were  shipped  on 
September  13th,  and  reached  Thomasville  on 
September  19th,  and  alleged  that  they  were 
tendered  to  the  plalntifiT  early  In  December, 
but  he  refused  to  receive  them.  In  explana- 
tion of  the  delay,  the  defendant  alleged  that 
the  goods  were  Insufficiently  and  improperly 
packed,  and  it  became  necessary  to  repack 
them  for  their  protection;  that  this  was  done 
by  placing  them  In  a  box,  but  the  direction 
was  so  defective  on  the  package  that  the 
person  making  the  transfer  thought  the 
name  was  S.  B.  Howard.  Instead  of  L.  B 
Hanaw,  and  so  marked  the  box;  that  the 
weight  of  the  box  was  76  pounds,  while  the 
weight  of  the  package  alone  was  only  5C 
pounds;  that  by  reason  of  this  the  box  was 
not  recognized  on  arrival  as  being  the  ship- 
ment called  for  by  the  waybill,  and  the  delay 
In  Identifying  the  package  and  making  de- 
livery  resulted   therefrom.      Defendant   al- 


•For  other  cues  see  same  toplo  and  Mctlon  NUMBER  in  Dee.  A  Am.  Digs.  1907  to  date,  A  Reporter  ladezea 
iS7  S.E.- 


916 


e?  SOUTHBASTBRN  BBPORTBR. 


(Ga. 


leged  that  the  stipulation  in  the  receipt  lim- 
iting liability  to  the  sum  of  $50  was  binding 
under  the  laws  of  New  York,  where  the  con- 
tract of  shipment  was  made»  and  there  could 
be  no  recovery  for  any  greater  sum.  It  Is 
unnecessary  to  set  out  the  evidence.  The 
jury  found  for  the  plaintiff  $257.53.  Defend- 
ant moved  for  a  new  trial,  which  was  refus- 
ed, and  it  excepted. 

J.  H.  Merrill  and  McDanlel,  Alston  & 
Black,  for  plaintiff  in  error.  Theo.  Titus  and 
W.  H.  Hammond,  for  defendant  in  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  This  was  a  suit  against  the  South- 
em  Express  Company  to  recover  damages 
for  delay  in  delivering  goods  shipped  from 
New  York  to  Georgia;  the  Adams  Elxpress 
Company  being  the  initial  carrier,  and  issu- 
ing the  receipt  The  goods  reached  the  point 
of  destination,  but  there  was  delay  in  de- 
livering them.  It  appears  from  the  record 
that,  during  the  charge,  the  court  inquired 
of  counsel  for  defendant  if  he  admitted  lia- 
bility to  the  extent  of  $50,  and  counsel  re- 
plied that  he  did,  and  tendered  that  amount 
and  the  goods,  which  were  in  the  defend- 
ant's hands.  The  court  thereupon  charged 
on  the  basis  that  some  liability  was  admit- 
ted. The  question  was  thus  one  as  to  the 
effect  of  the  stipulation  In  the  express  re- 
ceipt and  as  to  the  measure  of  damages.  It 
did  not  appear  at  what  point  or  in  what 
condition  the  goods  were  delivered  to  the  de- 
fendant, nor  was  any  question  made  as  to 
that;  the  defendant  relying  on  the  terms  of 
the  receipt 

1-3.  It  is  declared  by  Civ.  Code  1895, 
f  2276,  that  "a  common  carrier  cannot  limit 
his  legal  liability  by  any  notice  given,  either 
by  publication  or  by  entry  on  receipts  given 
or  tickets  sold.  He  may  make  an  express 
contract  and  will  then  be  governed  thereby." 
It  is  well  settled  that  a  mere  inclusion  by  a 
common  carrier,  in  a  bill  of  lading  or  re- 
ceipt for  goods,  of  a  provision  for  limiting 
his  liability,  and  the  reception  thereof  by  the 
shipper,  will  not  serve  In  this  state  to  create 
an  express  contract  within  the  meaning  of 
the  section  of  the  Code  quoted.  In  some 
states  it  has  been  ruled  that  the  shipper's  ac- 
ceptance of  a  receipt  which  contains  a  limi- 
tation of  liability  will  suffice  to  show  an 
assent  to  Its  terms  and  constitute  an  agree- 
ment, whether  he  reads  the  receipt  or  not 
But  such  is  not  the  law  in  Georgia.  South- 
em  Express  v.  Newby,  36  Ga.  635,  91  Am. 
Dec.  783;  Southern  Express  Co.  v.  Barnes, 
36  Ga.  532.  In  one  or  two  cases  such  expres- 
sions are  used  as  that  the  carrier  must  make 
an  express  contract,  Independent  of  his  re- 
ceipt, or  outside  of  his  receipt  Thiis  nega- 
tived the  idea  that  the  inclusion  of  limita- 
tions on  liability  in  the  receipt  delivered  to 
the  shipper,  and  his  mere  acceptance  of  it 
constituted  an  express  contract;  but  it  did 
not  hold  that  the  parties  might  not  use  the 


I  terms  set  out  in  the  receipt  as  a  basis  on 
which  an  express  contract  could  be  made 
Thus,  where  a  special  contract  was  incorpo- 
rated in  a  bill  of  lading,  which  was  signed 
by  both  parties,  upon  a  consideration,  this 
was  held  to  be  sufficient  Georgia  Railroad  v. 
Spears,  66  Ga.  485,  42  Am.  Rep.  81.  At  last 
however,  it  must  be  an  express  contract 
Purcell  V.  Southern  Express  Co.,  34  Ga.  315; 
Central  R.  Co.  v.  Hasselkus  &  Stewart  91 
Ga.  382,  17  S.  E.  838,  44  Am.  St  Rep.  37; 
Georgia  R.  Co.  v.  Gann  &  Reaves,  68  Ga.  350; 
Central  of  Georgia  Ry.  Go.  ▼.  LIppman,  110 
Ga.  665,  36  S.  E.  202,  50  L.  R.  A.  673.  In 
Kavanaugh  &  CO.  v.  Southern  Ry.  Co.,  120 
Ga.  62,  66,  47  S.  E.  526,  the  expression  was 
used  that,  if  the  contract  had  been  executed 
in  Georgia,  it  would  not  be  binding  unless 
''signed"  by  the  shipper.  This  was  doubt- 
less an  inadvertence,  meaning  that  there 
must  be  an  express  agreement  by  the  ship- 
per; the  most  ordinary  method  of  showing 
such  agreement  being  by  signing.  Consid^ed 
as  a  limitation  upon  liability.  It  is  clear  that 
the  provision  contained  in  the  receipt  now 
before  us  that,  in  the  absence  of  valuation  by 
the  shipper,  the  liability  should  be  limited 
to  $50,  would  not  be  valid  or  binding  as  a 
Georgia  contract  If  it  be  contended  that 
this  provision  in  the  receipt  amounted  to  an 
actual  valuation  of  the  property  shipped,  it 
will  not  suffice  for  that  purpose  in  this  state. 
A  common  carrier  may,  as  a  basis  for  fixing 
its  charges  and  limiting  the  amount  of  its 
corresponding  liability,  make  with  the  ship- 
per  a  contract  of  affreightment  embracing  an 
actual  and  bona  fide  agreement  as  to  the 
value  of  the  property  to  be  tranq>orted ;  and 
in  such  case  the  latter,  when  loss,  damage,  or 
destruction  occurs,  will  be  bound  by  the 
agreed  valuation.  But  It  must  be  a  bona 
fide  agreement  as  to  valuation,  not  a  mere 
insertion  in  a  receipt  by  a  carrier  that  in 
the  absence  of  such  agreement  or  valuation, 
an  arbitrary  limitation  is  fixed  by  the  car- 
rier. 

It  will  be  noted  that  by  the  terms  of  tiie 
receipt  the  express  company  does  not  even 
concede  that  the  valuation  was  $50,  or  fkx 
that  amount  as  the  value,  but  declares  that 
in  the  absence  of  a  valuation,  it  shall  not  be 
liable  "for  more  than  fifty  dollars  if  no 
value  Is  stated  therein."  Whether  It  will  ad- 
mit liability  to  that  extent  or  claim  that  the 
goods  were  worth  less  is  left  open.  At  the 
bottom  of  the  receipt  is  also  an  entry  stating 
"liiabllity  limited  to  $50  unless  a  greater 
value  is  declared."  In  the  place  prepared  for 
inserting  an  actual  valuation  are  the  words 

"valued  at  $ ."    Taking  these  portions 

of  the  prepared  form  of  receipt  together,  it 
seems  quite  clear  that  a  place  was  left  blank 
for  inserting  an  actual  valuation,  but  this 
was  not  used;  and,  Instead  of  raying  <mi  an 
actual  valuation,  the  carrier  declared  in  the 
receipt  that,  lA  the  absence  thereof,  its  lia- 
bility should  be  limited  so  as  not  to  be  neore 
than  a  certain  amount*  regardless  of  the  val- 


CNl4 


SOUTHERN  EXPRESS  CO.  ▼.  HANAW. 


947 


ae  of  the  goods  or  articles  shipped.  How 
could  this  be  said  to  be  a  bona  fide  effort  to 
value,  or  arrive  at  the  value,  of  the  particular 
goods  which  were  8hi];q;)ed  In  the  present 
case?  The  decision  in  Hart  v.  Pennsylvania 
R.  OOm  112  U.  S.  331,  6  Sup.  Ot  151,  28  L. 
Ed.  717,  and  cases  following  it,  are  relied  on. 
In  that  case  horses  were  shipped  by  a  rail- 
road company  under  a  biU  of  lading,  signed 
by  the  shipper,  which  stated  that  the  horses 
were  to  be  transported  "upon  the  following 
terms  and  conditions,  which  are  admitted 
and  accepted  by  me  as  just  and  reasonable.*' 
Among  these  was  to  pay  the  freight  at  a  spec- 
ified rate  "on  the  condition  that  the  carrier 
assumes  a  liability  on  the  stock  to  the  extent 
of  the  following  agreed  valuation:  •  •  • 
If  a  chartered  car,  on  the  stock  and  contents 
in  same,  $1,200  for  the  car  load."  Such  a 
bill  of  lading,  signed  by  both  parties,  and  in 
which  the  carrier  assumed  liability  to  the 
extent  of  an  agreed  valuation,  made  a  much 
stronger  case  in  regard  to  fixing  an  actual 
valuation  than  the  mere  statement  in  the 
receipt  now  under  consideration.  But  this 
court,  In  Central  Ry.  Co.  v.  Murphey,  113 
Oa.  514,  519,  38  S.  B.  970,  53  L.  R.  A.  720, 
discussed  the  case  of  Hart  v.  Pennsylvania 
R.  Co.,  and  differentiated  it  from  a  case  in- 
volving a  bill  of  lading  which  stipulated  that, 
**in  consideration  of  the  reduced  rates  speci- 
fied above,  it  is  mutually  agreed  that  the 
value  of  fruit  shipments  under  this  bill  of 
lading  shall  be  taken  at  not  exceeding  $500.- 
00  per  car  load;  vegetable  shipments,  $200.- 
00  per  car  load ;  melon  fi(hipments,  $85.00  per 
car  load;  and  the  carrier  shall  in  no  event 
be  liable  for  any  greater  sum  In  case  of  total 
loss  or  destruction."  It  was  doubted  wheth- 
er the  additional  provision  involved  in  the 
Hart  Case  created  an  actual  agreement  as 
to  valuation.  It  will  be  seen  that  the  stipu- 
lation in  the  bill  of  lading  considered  in  the 
case  of  Central  Ry.  Co.  v.  Murphey,  Just  cit- 
ed, undertook  to  declare  an  agreement,  in  the 
absence  of  a  mutual  agreement,  as  does  the 
express  receipt  now  before  us.  In  Georgia 
8.  &  F.  Ry.  Co.  V.  Johnson,  121  Oa.  231,  48 
S.  EI  807,  shippers  sent  candy  to  a  railroad 
for  transportation.  It  was  in  boxes,  and  the 
contents  were  unknown  to  the  company. 
Oandy  could  be  shipped  In  either  of  two 
classes,  having  different  freight  rates.  The 
shippers  classified  that  which  they  were 
shipping  as  of  a  lower  grade,  and  thus  pre- 
pared shipping  tickets,  using  a  form  contain- 
ing the  words  *'candy  released  six  cts.  per 
pound  valuation,"  and  on  this  the  railroad 
received  the  goods  and  the  shippers  obtained 
a  lower  rate  of  freight.  After  damage  or 
loss,  they  were  estopped  from  claiming  to 
recover  at  a  higher  valuation  than  that  thus 
fixed  by  them.  In  Central  of  Georgia  Ry. 
Co.  V.  City  Mills  Co.,  128  Ga.  841,  58  S.  E. 
197,  the  principles  announced  in  this  opinion 
were  recognized ;  but  where  a  shipper,  which 
did  a  large  amount  of  shipping  over  a  rail- 
roadt  with  the  assent  of  the  railroad  com- 


pany, prepared  and  had  printed  for  Itself  a 
blank  form  of  shipping  receipt  which  indud' 
ed  the  words,  '*as  per  conditions  of  com- 
pany's bill  of  lading,"  and  the  shipper's  agent 
who  prepared  the  form  intended  to  make  it 
subject  to  the  conditions  in  the  company's 
regular  bill  of  lading,  and  the  meal  which 
was  Involved  in  the  controversy  was  loaded 
on  a  car  by  the  shipper,  and  the  receipt  was 
made  out  by  its  agent  and  presented  to  the 
Agent  of  the  railroad  company  for  signing,  It 
was  held  that  this  amounted  to  an  express 
agreement  by  the  shipper  to  the  terms  thus 
prepared  by  its  agent  and  tendered  to  the 
railroad  company's  agent  for  signature  as 
containing  the  contract  No  question  was 
made  or  discussed  as  to  a  consideration  or  as 
to  any  term  of  the  contract  being  contrary  to 
public  policy.  Neith^  of  the  two  cases  last 
cited  at  all  conflicts  with  what  has  been  said 
above. 

A  common  carrier  cannot,  even  by  express 
contract,  limit  its  liability  for  damages  aris- 
ing from  negligence  of  its  agents.  The  sec- 
tion of  the  Code  quoted  at  the  beginning  of 
this  opinion  has  not  been  construed  as  In- 
tending to  authorize  such  a  limitation.  Cen- 
tral of  Georgia  Ry.  Co.  v.  Hall,  124  Ga.  322, 
52  S.  B.  679,  110  Am.  St  Rep.  170.  4  L.  R.  A. 
(N.  S.)  898.  It  was  there  said  that:  "The 
requirement  of  diligence  on  the  part  of  a 
common  carrier  is  one  involving  public  pol- 
icy, and  it  would  be  contrary  to  such  policy 
to  allow  him  to  relieve  himself  from  his  du- 
ty in  this  regard  by  contract.  A  common 
carrier  cannot,  therefore,  by  special  con- 
tract exempt  himself  from  liability  for  loss 
of  goods  intrusted  to  him,  where  the  loss 
arises  from  his  own  negligence."  A  number 
of  previous  decisions  of  this  court  were  cit- 
ed in  support  of  this  statement  including 
Georgia  Railrfmd  Co.  v.  Gann  A  Reaves,  68 
Ga.  850,  353,  and  Georgia  Railroad  Sc  Bank- 
ing Co.  V.  Keener,  93  Ga.  806,  21  S.  E.  287,  44 
Am.  St  Rep.  197.  In  the  latter  case  the  dis- 
tinction between  actual  valuation  of  the 
property  to  be  shipped  and  an  arbitrary  lim- 
itation upon  value,  amounting  to  an  effort  to 
limit  liability  for  negligence,  was  clearly 
recognized.  In  The  Kensington,  183  U.  S.  263, 
268,  22  Sup.  Ct  102,  104  (46  L.  Ed.  190),  in- 
volving a  transportation  of  baggage  from 
Antwerp  to  New  York,  with  stipulations  in 
the  passenger's  ticket  for  limitation  of  lia- 
bility for  damages  arising  from  negligence, 
which  would  have  been  valid  by  the  Bel- 
gian law,  Mr.  Justice  White  said:  "It  is 
settled  in  the  courts  of  the  United  States 
that  exemptions  limiting  carriers  from  re- 
sponsibility for  the  negligence  of  themselves 
or  their  servants  are  both  unjust  and  unrea- 
sonable, and  will  be  deemed  as  wanting  In 
the  element  of  voluntary  assent;  and,  be- 
sides, that  such  conditions  are  in  conflict 
with  public  policy."  The  doctrine  of  public 
policy  as  applicable  to  such  a  case  was  ful- 
ly discussed.  Page  269  et  seq.  of  183  U.  S., 
22  Sup.  Ot  102,  46  L.  Ed.  190.     See.  also. 
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Railroad  Co.  ▼.  Lockwood,  84  U.  S.  377,  21 
L.  Ed.  627;  Grogan  &,  Merz  v.  Adams  Ex- 
press  Co.,  114  teu  523,  7  Atl.  134,  60  Am. 
Rep.  360 ;  Adams  Express  Co.  v.  Stettaners, 
61  111.  184,  14  Am.  Rep.  57;  5  Am.  &  Bng. 
Bnc.  Law  (2d  Ed.)  308,  333.  It  has  been  held 
in  Pennsylvania  that  a  carrier  has  a  right 
to  make  Inquiry,  and  to  have  a  true  answer 
as  to  the  nature  and  character  of  goods; 
but  that  if  he  makes  no  inquiry,  and  no  ar- 
tifice is  used  to  mislead  him,  he  Is  responsi- 
ble for  any  loss,  however  great  the  value 
may  be;  and  that  the  duty  to  state  the  na- 
ture and  value  of  property  is  not  on  the 
shipper,  in  the  absence  of  inquiry,  and  in 
the  absence  of  fraud  or  artifice  on  his  part 
Camden  &  Amboy  R.  Co.  v.  Baldauf,  16  Pa. 
67,  55  Am.  Dec.  481;  Relf  t.  Rapp,  3  Watts 
&  S.  21,  26,  37  Am.  Dec.  528;  Story  on  Bail- 
ments, 567.  Our  own  Code  (Civ.  Code  1895, 
t  2290)  declares  that  "the  carrier  may  require 
the  nature  and  value  of  the  goods  delivered  to 
him  to  be  made  known,  and  any  fraudulent 
acts,  sayings,  or  concealment  by  his  custo- 
mers will  release  him  from  liability.*'  This 
contemplates  a  requirement  by  the  carrier, 
not  a  general  duty  on  the  part  of  the  ship- 
per to  disclose,  without  such  requirement 
In  the  Keener  Case,  supra,  weight  seems  to 
have  been  given  to  the  fact  that  no  inquiry 
was  made  by  the  carrier. 

4,  5.  It  was  contended  that  If  the  inser- 
tion In  the  receipt  of  the  express  company 
of  the  clause  in  regard  to  limiting  value  in 
the  absence  of  actual  valuation  did  not 
amount  to  an  express  contract  in  Georgia, 
nevertheless  it  was  a  valid  contract  in  New 
York,  where  the  shipment  originated,  and 
where  the  receipt  was  issued,  and  should 
therefore  be  enforced  in  this  state.  The  doc- 
trine that  the  lex  loci  contractus  will  gener- 
ally determine  the  validity  and  effect  of  a 
contract  is  well  recognized.  Cases  of  ship* 
ments  beginning  in  one  state  and  terminating 
in  another  have  given  rise  to  many  con- 
flicting adjudications.  Sometimes  the  con- 
tract is  partly  to  be  performed  in  one  state, 
and  partly  in  another,  where  the  delivery 
takes  place.  Sometimes  goods  are  transport- 
ed through  several  different  states  before 
reaching  the  point  of  delivery.  Sometimes 
the  initial  carrier  contracts  for  a  through 
shipment;  sometimes  only  to  deliver  to  the 
next  carrier.  Without  entering  into  a  dis- 
cussion of  many  varying  decisions,  or  of 
peculiar  circumstances  making  exceptional 
cases,  the  general  rule  may  be  said  to  be 
that  if  the  contract  Is  one  of  through  ship- 
ment entered  into  in  one  state  where  its  per- 
formance begins,  although  a  delivery  is  to 
be  made  in  another  state,  in  the  absence  of 
anything  to  show  a  contrary  intent  the  law 
of  the  state  where  the  contract  was  made 
and  the  carriage  begun  will  be  treated  as 
the  lex  loci  contractus,  and  the  contract 
will  be  governed  by  it  This  rule,  however, 
is  subject  to  the  limitation  that  a  state  will 
not  enforce  a  contract  which  is  contrary  to 


its  public  policy.  By  Pol.  Code  1895,  8  8^  it  Is 
declared:  "The  validity,  form,  and  effect  of 
all  writings  or  contracts  are  determined  by 
the  laws  of  the  place  where  executed.  When 
such  writing  or  contract  is  intended  to  have 
effect  in  this  state,  it  must  be  executed  in 
conformity  to  the  laws  of  this  state,  except- 
ing wills  of  personalty  of  persons  domiciled 
in  another  state  or  country."  Section  9  de- 
clares that:  "The  laws  of  other  states  and 
foreign  nations  shall  have  no  force  and  ef- 
fect of  themselves  within  this  state,  further 
than  is  provided  by  the  Constitution  of  the 
United  States,  and  is  recognized  by  the  comi- 
ty of  states.  The  courts  shall  enforce  this 
comity,  until  restrained  by  the  General  As* 
sembly,  so  long  as  its  enforcement  is  not 
contrary  to  the  policy  or  prejudicial  to  the 
interests  of  this  state."  Section  3G68,  Civ. 
Code  1895,  declares  that  *'a  contract  which 
is  against  the  policy  of  the  law  cannot  be  en- 
forced." Under  section  8.  if  the  contract 
were  to  be  wholly  performed  in  this  state,  it 
would  have  to  be  made  in  accordance  with 
the  laws  thereof.  Considering  this  as  a 
contract  originating  In  another  state,  and 
there  to  be  partly  performed,  the  laws  of 
that  state  must  be  considered  in  respect  to 
its  validity  as  a  contract  But  under  the 
other  two  sections  cited,  the  doctrine  of 
comity  ia  applying  the  law  of  another  state 
to  such  a  contract  is  limited  by  the  fact  that 
this  state  will  not  enforce  the  law  of  anoth- 
er state  giving  validity  to  a  contract  of  a 
common  carrier  there  made,  but  with  part 
performance  and  delivery  to  be  made  here, 
which  is  contrary  to  the  public  policy  of 
this  state. 

In  Alabama  Great  Southern  R.  Go.  t« 
Little,  71  Ala.  611,  it  was  said  that  a  com- 
mon carrier  may,  by  special  contract  lipiit 
or  qualify  his  liability  as  an  insurer,  or  his 
common-law  liability  for  losses  occurring  by 
unavoidable  accident;  "but  public  policy  and 
every  consideration  of  right  and  justice  for- 
bid that  a  common  carrier  should  be  allowed 
to  stipulate  for  exemption  from,  or  limitation 
of,  his  liability  for  losses  or  injuries  occur- 
ring through  the  want  of  his  own  skill  or  dili- 
gence, or  that  of  the  servants  or  agents  he 
may  employ,  or  through  his  or  their  willful 
default  or  tort"  This  was  said  in  a  case 
where  a  shipment  was  made  from  Cincinnati, 
Ohio,  to  a  point  in  Alabama,  and  where  the 
bill  of  lading  was  Issued  by  the  Initisil  cai^ 
rier.  Such  was  also  the  shipment  InTolved 
in  Louisville  &  Nashville  R.  Co.  v.  McGuire 
&  Co.,  79  Ala.  395.  In  Union  Locomotive  & 
Express  Co.  v.  Erie  Ry.  Co.,  37  N.  J.  Law,  23, 
25,  it  was  said:  "A  contract  valid  else- 
where will  not  be  enforced  if  It  is  condemned 
by  positive  law,  or  Is  inconsistent  with  the 
public  policy  of  the  country,  the  aid  of  whose 
tribunals  is  invoked  for  the  purpose  of  giving 
it  effect"  See,  also,  Thompson  v.  Taylor,  65 
N.  J.  Law,  107,  46  AU.  567.  In  Southern  Ex- 
press Co.  V.  Rotheniberg,  87  Miss.  656,  40 
Soutl^  65,  112   Am.  St  Refif  466»  gooda  were 


Oa.) 


BOUTHBRN  EXPRESS  00.  t.  HANAW. 


949 


flMpped  fram  New^  York  to  Mlfislssippi,  and 
were  destroyed  in  a  wreck.  Suit  was  brought 
In  the  latter  state.  It  was  held  that  a  limita- 
tion similar  to  that  now  Involved  was  con- 
trary to  public  policy  and  would  not  be  en- 
forced. The  ground  for  holding  that  even 
an  express  contract  seeking  to  relieve  a  com- 
mon carrier  from  liability  for  negligence  will 
not  be  enforced  being  that  it  Is  contrary  to 
public  policy,  comity,  which  la  at  last  the 
foundation  of  the  doctrine  of  enforcing  the 
lex  lod  contractus,  will  not  compel  the  courts 
of  this  state  to  violate  its  public  policy  and 
to  enforce  a  contract  which  would  have  such 
effect,  as  to  property  to  be  brought  Into  this 
state  by  a  common  carrier  and  here  deliv- 
ered, certainly  not  as  to  injury  resulting 
from  negligence  here  committed,  merely  be- 
cause the  contract  was  made  beyond  Its  bor- 
ders. A  contract  of  carriage,  as  to  ship- 
ments Into  Georgia,  which  is  not  contrary  to 
the  public  policy  of  this  state,  can  be  en- 
forced here,  if  valid  under  the  laws  of  the 
state  where  It  was  made  and  the  carriage 
was  begtm,  although  it  might  not  have  been 
a  complete  or  binding  contract  if  executed 
in  Georgia. 

We  are  aware  of  the  fact  that  there  are 
rulings  contrary  to  that  here  made.  But  in 
some  of  the  decisions  the  question  of  public 
policy  was  apparently  not  raised  or  consid- 
ered. The  Supreme  Court  of  Massachusetts 
differs  directly  with  the  Supreme  Court  of 
the  United  States  on  the  subject  of  public 
XK>llcy,  and  holds  that  a  contract  of  a  com- 
mon carrier,  valid  at  the  lex  loci  contractus, 
will  be  enforced  In  Massachusetts,  where 
the  carriage  terminates,  although  contrary 
to  the  public  policy  of  that  state.  Fonseca 
T.  Ounard  Steamship  Co.,  153  Mass.  553,  27 
N.  E.  665,  12  L.  R.  A.  340,  25  Am.  St  Rep. 
660.  The  same  court  has,  however,  held  that 
whether  the  receipt,  by  the  shipper,  of  a  con- 
tract signed  only  by  the  carrier  will  show 
an  assent  by  the  shipper  to  its  terms  Is  to  be 
determined  by  the  lex  fori — ^a  ruling  which 
cannot  be  reconciled  with  the  current  of  au- 
thority. Hoadley  v.  Northern  Transportation 
Co.,  115  Mass.  304,  15  Am.  Rep.  106.  In 
Ohio  a  contract  made  In  another  state  In  re- 
gard to  a  shipment  Into  that  state  was  held 
not  to  relieve  the  carrier  from  the  result  of 
Its  negligence,  although  It  would  have  had 
that  effect  in  the  state  where  It  was  made. 
The  decision  was,  perhaps  somewhat  Inac- 
curately, placed  upon  the  ground  that  the 
law  of  the  place  of  delivery  generally  would 
be  applied,  rather  than  on  the  distinct 
ground  that  the  contract  was  contrary  to 
public  policy.  The  question  whether,  the  in- 
clusion of  certain  terms  in  a  bill  of  lading  or 
express  receipt  and  its  delivery  to  the  ship- 
per Is  sufficient  to  constitute  a  contract  be- 
tween him  and  the  carrier  is  one  thing;  the 
question  whether,  If  it  be  conceded  that  ac- 
cording to  the  lex  loci  contractus  this  is 
sufficient  to  make  a  contract,  it  Is  violative 
In  all  or  some  of  its  terms  of  the  public 


policy  of  the  state  where  the  delivery  is  to 
be  made,  and  the  contract  is  sought  to  be  en* 
forced,  is  quite  another  thing.  Apparently 
in  New  York  the  extent  of  the  liability  of  a 
common  carrier,  though  arising  from  negli- 
gence, may  be  limited.  Belger  v.  Dinsmore, 
51  N.  Y.  166,  10  Am.  Rep.  575;  Magnin  v. 
Dbismore,  62  N.  Y.  38,  20  Am.  Rep.  442; 
Kirkland  v.  Dinwnore,  62  N.  Y.  171,  20  Am. 
Rep.  475.  But  contrast  Curtis  v.  Delaware, 
etc.,  R.  Co.,  74  N.  Y.  116,  30  Am.  Rep.  271, 
where  baggage  was  delivered  at  Scranton, 
Pa.,  for  carriage  to  the  city  of  New  York  and 
delivery  there,  and  was  lost  after  arriving 
in  New  York,  It  was  said  by  the  Supreme 
Court  of  Alabama,  in  regard  to  the  New 
York  ruling  in  Magnin  v.  Dinsmore,  70  N. 
Y.  410,  26  Am.  Rep.  606:  "The  case  belongs 
to  that  class  of  cases  in  the  New  York 
courts,  reviewed  in  Railroad  Company  v. 
Lockwood,  17  Wall.  357  [21  L.  Ed.  627],  which 
holds  that  common  carriers  may  stipulate 
for  exemption  from  liability  for  the  negli- 
gence of  themselves  or  their  servants.  That 
rule  has  not  prevailed  In  this  court;  on  the 
contrary,  we  have  adhered  to  the  doctrine 
that  a  contract  by  which  a  carrier  under- 
takes to  limit  his  common-law  responsibility 
cannot  be  employed  to  relieve  him  from  loss- 
es or  damages  resulting  from  his  negligence.'* 
Alabama  Great  Southern  R.  Co.  v.  Little,  71 
Ala.  611,  616,  supra. 

The  distinction  between  contracts  reliev- 
ing a  common  carrier  from  liability  not  aris- 
ing from  negligence,  and  those  which  seek  to 
relieve  it  in  whole  or  in  part  from  liability 
arising  from  negligence,  has  been  recognized 
in  this  state.  In  Western  &  Atlantic  R.  Co. 
V.  Exposition  Cotton  Mills,  81  Ga.  522,  7 
S.  E.  916,  2  L.  R.  A.  102,  machinery  was 
shipped  from  Massachusetts  to  a  point  in 
this  state.  In  the  bill  of  lading  it  was  stipu- 
lated that  the  railroad  company  should  not 
be  held  liable  for  ''any  loss  or  damage  aris- 
ing from  the  following  causes,  viz.,  fire  from 
any  cause,  on  land  or  water,  •♦•  ex- 
plosions, accidents  to  boilers  and  machinery, 
•  ♦  •  insufficiency « of  package  in  strength 
or  otherwise,  rust,  dampness,"  etc.  It  ap- 
peared that,  while  this  insertion  in  the  bill 
of  lading  would  not  have  constituted  an  ex- 
press contract  with  the  common  carrier  un- 
der the  Georgia  law,  It  was  a  good  contract 
in  Massachusetts.  In  so  far  as  it  sought  to 
relieve  the  carrier  from  liability  other  than 
that  arising  from  its  own  negligence,  it  was 
held  enforceable  in  Georgia.  But  Simmons, 
J.,  said:  "Of  course,  none  of  the  carriers 
could  exempt  themselves  from  liability  aris- 
ing from  their  own  negligence.  Although  the 
goods  were  shipped  at  the  owner's  risk,  and 
the  carriers  were  not  to  be  liable  for  dam- 
ages caused  by  weather  or  rust,  still  if  the 
damage  was  caused  by  the  weather  or  rust, 
occasioned  by  the  negligence  of  the  carriei 
or  by  unreasonable  delay  upon  the  road,  the 
carrier  guilty  of  the  negligence  would  be  lia- 
ble.   The  carrier  should  be  held  liable  only 
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for  I1I0  own  negligence,  or  for  the  damage 
caused  by  its  unreasonable  detention  on  the 
road."  In  Wood  v.  Sontbem  Express  Co., 
95  Ga.  461,  22  S.  B.  536,  the  express  receipt 
Involved  contained  a  stipulation  that  If  the 
value  of  the  property  was  not  stated  at  the 
time  of  the  shipment,  and  specified  In  the  re- 
ceipt, the  holder  thereof  would  not  demand 
of  the  company  a  sum  exceeding  950  for  loss 
or  damage  to  the  shipper.  No  value  was 
specified  In  the  receipt,  but  the  actual  value 
shown  by  the  evidence  was  more  than  $50. 
A  recovery  was  had.  The  presiding  Judge 
ordered  that  a  new  trial  should  be  granted 
unless  the  plaintiff  would  write  off  from  the 
verdict  an  amount  sufficient  to  reduce  it  to 
$50.  It  was  held  that:  "Treating  this  stipu- 
lation as  an  attempt  to  limit  the  liability 
of  the  carrier,  it  was  ineffectual,  because  it 
does  not  appear  that  the  shipper  expressly 
assented  to  it,  *  *  *  and,  even  if  he  had 
agreed  to  It,  the  stipulation  would  not  be 
valid  as  to  loss  involving  negligence  on  the 
part  of  the  carrier."  It  was  said  that  in  no 
view  of  the  case,  therefore,  was  the  court 
warranted  in  the  direction  given  as  to  the 
amount  of  the  verdict  It  does  not  appear 
in  the  published  report  where  the  shipment 
originated  and  what  was  the  point  of  deliv- 
ery. But  the  record  of  file  in  the  office  of 
the  derk  of  this  court  shows  that  the  pack- 
age was  shipped  at  Selma,  Ala.,  to  be  deliver- 
ed at  Macon,  6a.  While  the  Supreme  Court 
of  Alabama  holds  that  a  common  carrier  can- 
not limit  its  liability  for  negligence,  the  de- 
cision was  not  based  on  the  law  of  that 
state,  but  solely  on  the  ground  that  such  a 
contract  was  not  allowed  to  be  enforced  by 
the  law  of  Georgia.  The  terms  of  the  con- 
tract which  were  held  valid  under  the  New 
York  law,  and  enforceable  in  this  state,  in 
Kavanaugh  v.  Southern  Ry.  Co.,  120  Ga.  62, 
47  S.  E.  520,  did  not  limit  liability  arising 
from  negligence.  No  question  of  public  pol- 
icy was  raised,  and  the  receipt  of  the  bill  of 
lading  in  New  York,  containing  certain  stip- 
ulations, was  only  treated  as  having  the 
same  effect  as  if  the  shipper  had  expressly 
assented  thereto.  In  Wallace  v.  Sanders,  42 
Ga.  486,  491,  the  question  of  public  policy 
was  not  considered,  and  that  case  was  one 
involving  loss  growing  out  of  the  disorgan- 
ized condition  of  affairs  during  the  Civil 
War,  and  damage  claimed  to  have  been  done 
by  members  of  an  army.  Nor  la  the  deci- 
sion in  Southern  Ry.  Co.  v.  Parramore,  119 
Ga.  690,  46  S.  E.  822,  in  conflict  with  the 
ruling  now  made.  The  suit  there  was 
brought  on  a  special  contract  signed  by  the 
shipper.  There  was  no  question  of  public 
policy  as  to  any  of  its  terms.  See,  also, 
Central  of  Georgia  Ry.  Co.  v.  Lippman,  110 
Ga.  666,  679,  36  S.  E.  202,  50  U  R.  A.  673, 
supra;  The  Kensington,  183  U.  S.  263,  22 
Sup.  Ct  102,  46  L.  Ed.  190,  supra ;  Bank  of 
Kentucky  v.  Adams  Express  Co.,  93  U.  S. 
174,  23  L.  Ed.  872;  Express  Co.  v.  Kountze 
Bros.,  75  U.  S.  342,  19  L.  Ed.  457 ;  Conover 
T.  Padflc  Express  Co.,  40  Mo.  App.  31 ;  Rail- 


way Co.  V.  Wynn,  88  Tenn.  320,  14  S.  W. 
311;  United  States  Lace  Curtain  Mills  v. 
Oceanic  Steam  Navigation  Co.  (D.  G.)  145 
Fed.  701;  Northern  Pac.  Ry.  Co.  v.  K^np- 
ton,  138  Fed.  992,  998,  71  a  C.  A.  246;  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Gardiner,  51  Neb.  70, 
70  N.  W.  508;  Southern  Express  Co.  v. 
Seide,  67  Miss.  609,  7  South.  547;  Hughes 
V.  Penn.  R.  Co.,  202  Pa.  222,  51  Aa  990,  63 
U  R.  A.  613,  97  Am.  St  Rep.  713;  Southern 
Express  Co.  v.  Briggs,  1  Ga.  App.  294,  67 
S.  B.  1066;  Story  on  Conflict  of  Laws  (8th 
Ed.)  §  244;  Wharton  on  Conflict  of  Laws 
(2d  Ed.)  8  490;  4  Elliott  on  Railroads  (2d 
Ed.)  8  1506,  p.  212. 

It  was  argued  that  the  shipper  was  guilty 
of  a  fraud  upon  the  carrier.  But  we  fail  to 
see  how  the  mere  acceptance  of  a  receipt 
containing  printed  words  by  which  the  car- 
rier sought  to  limit  its  liability  in  the  ab- 
sence of  valuation  would  constitute  fraud  on 
the  part  of  the  person  to  whom  it  was  de- 
livered. In  some  Jurisdictions  it  would  be 
held  to  create  a  contract.  But  we  have 
found  no  case  In  which  it  has  been  held  to 
constitute  a  fraud  by  the  shipper.  In  the 
cases  in  this  state  where  the  shipper  was 
held  to  be  guilty  of  fraud,  there  was  either 
some  direct  misrepresentation  made,  or  ar- 
tifice employed,  or  something  done  which 
was  calculated  to  mislead  the  carrier  or 
throw  him  or  his  agent  off  his  guard  as  to 
the  nature  or  character  and  value  of  the 
property. 

7.  The  court  was  requested  to  charge  that 
the  contract  of  shipment  was  made  in  New 
York,  and  ought  to  be  construed  as  to  its 
validity  and  effect  by  the  laws  of  that  state; 
that  the  Georgia  courts  were  bound,  in  con- 
struing contracts  made  in  another  state, 
by  the  construction  placed  upon  the  com- 
mon law  even,  by  the  highest  courts  in  that 
state,  as  shown  by  its  published  reports; 
and  that,  as  the  contract  under  considera- 
tion limited  the  amount  of  liability  of  the 
carrier  to  $50,  as  shown  in  the  receipt  sued 
on,  this  limitation  was  binding,  upon  the 
shipper.  It  does  not  appear  from  the  brief 
of  evidence  that  it  was  proved  what  was  the 
law  of  New  York.  Probably  we  might  have 
dismissed  this  contention  for  the  reason  that 
the  presiding  judge  is  not  required  to  charge 
as  to  matters  not  in  evidence,  and,  if  a  law 
of  another  state  is  relied  on  as  a  basis 
for  the  finding  of  a  Jury,  it  ought  to  be 
proved.  But,  as  the  question  of  the  effect  of 
the  laws  of  different  states  on  the  subject 
of  limiting  liability  has  been  discussed 
above,  and  is  also  argued  under  the  general 
grounds  of  the  motion  for  a  new  trial,  we 
have  preferred  to  consider,  the  8ul)ject  more 
broadly. 

8.  It  was  contended  in  the  brief  of  coun- 
sel for  plaintiff  in  error  that  the  interstate 
commerce  law  of  the  United  States  had  the 
effect  of  abrogating  the  ruling  that  limita- 
tions of  liability  stated  in  a  receipt  given 
by  an  express  company  for  an  interstate 
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shipment  would  not  relieve  It  :from  fuU  lia- 
bility resulting  from  negligence.  We  do  not 
find  that  this  point  was  distinctly  made  or 
passed  on  by  the  trial  court  At  any  rate, 
it  seems  to  be  without  merit  Chicago,  Mil- 
waukee &  St  Paul  Ry.  Co.  v.  Solan,  169  U. 
S.  133,  18  Sup.  Ct  289,  42  h,  Ed.  688 ;  Penn- 
sylvania R.  R.  Co.  y.  Hughes,  191  U.  S.  477, 
24  Sup.  Ct  132,  48  U  Ed.  268 ;  In  the  Matter 
of  Released  Rates,  13  Interst  Com.  R.  550. 

9-11.  The  presiding  Judge  admitted  evi- 
dence as  to  the  profit  which  the  plaintiff 
would  have  made  If  he  had  received  the 
goods  and  sold  them.  He  also  charged  the 
jury  in  reference  to  the  measure  of  dam- 
ages as  follows:  "If  you  believe  that  the 
goods  remained  in  the  office  of  the  Southern 
Bxpress  Company  here  about  three  months 
by  reason  of  the  negligence  of  the  Southern 
Express  Company  to  notify  the  consignee 
and  deliver  these  goods  to  him,  they  are 
liable  to  him  for  the  marlcet  value  of  the 
goods  at  the  time  they  ought  to  have  been 
delivered  in  Thomasvllle,  if  the  failure  was 
the  result  of  their  negligence  In  not  mailing 
this  delivery."  He  refused  to  charge  a  dif- 
ferent measure  of  damages.  These  rulings 
were  erroneous.  There  was  no  evidence  of 
any  special  damages,  such  as  expenses  in- 
curred. The  case  rested  on  the  general  rule 
as  to  damages  for  delay  by  a  common  car- 
rier In  delivering  goods.  The  general  rule 
Is  that  the  measure  of  damages  for  unrea- 
sonable delay  by  a  common  carrier  In  the 
delivery  of  goods  shipped  Is  the  difference  be- 
tween their  market  value  when  they  should 
have  been  delivered  and  their  market  value 
when  they  were  delivered,  with  interest 
from  the  former  date,  less  the  freight  if  un- 
paid. East  Tennessee,  Virginia  &  Georgia 
Ry.  Co.  V.  Johnson  &  Shahan,  85  Qa.  497, 
11  S.  Bi  809;  Goodin  v.  Southern  Ry.  Co., 
125  Ga.  630,  54  S.  B.  720,  6  L.  R.  A.  (N.  S.) 
1054;  5  Am.  &  Eng.  Enc.  Ii.  (2d  Ed.)  384. 
The  plaintiff  was  not  entitled  to  recover 
estimated  profits.  Cooper  v.  Toung,  22  Ga. 
269,  68  Am.  Dec.  502.  Mere  unreasonable 
delay  In  transporting  does  not  amount  to 
conversion,  so  as  to  authorize  the  consignee, 
upon  the  arrival  of  the  goods,  to  reject  them 
and  sue  for  their  full  value.  His  remedy  Is 
to  sue  for  the  damages  he  has  sustained  by 
reason  of  the  delay.  There  may  be  a  pos- 
sible case  where  the  property  has  ceased  to 
be  of  any  value  at  all,  such  as  wholly  de- 
•cayed  perishable  goods.  But  the  present 
<*ase  is  not  of  that  character.  There  was 
a  mere  delay  and  depreciation  in  value.  4 
ESlllott  on  Railroads  (2d  Ed.)  8  1710;  2 
Hutchinson  on  Carriers  (3d  Ed.)  $  651.  For 
the  reasons  last  indicated,  the  presiding 
Judge  erred  in  overruling  the  motion  for  a 
^ew  trial.  Otherwise  there  was  no  error 
in  any  of  the  rulings  complained  of. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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TRUSTEES  OF  UNIVERSITY  OF  SOUTH 
GAROIjINA  v.  TRUSTEES  OF  ACAD- 
EMY OF  CJOLUMBIA. 

(Supteme  Court  of  South  Carolina.     April  26, 

1910.) 

1.  Courts  (§  207*)— Jurisdiction  of  Supreme 
Court— Issuance  of  Injunction. 

Under  Const,  art.  5,  §  4,  granting  the  Su- 
preme Court  power  to  issue  writs  of  injunction, 
the  Supreme  Court  may  detei*mlue  whether  the 
conditions  exist  which  authorize  such  relief, 
and  grant  the  injunction  if  such  conditions  ex- 
ist; and,  if  an  issue  of  fact  should  arise,  it 
may  be  determined  under  Ckxle  Civ.  Proc.  1902, 
§  11,  by  referring  the  issue  to  the  circuit  court. 
[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  736 ;  Dec,  Dig.  8  207.*] 

2.  Quieting  Title  ({  7*)— Form  of  Remedy. 

Where  petitioner  is  in  possession  claiming 
title  under  a  statute,  the  claim  of  respondent  to 
title  under  a  prior  statute,  which  embarrasses 
petitioner  in  the  use  and  improvement  of  the 
property,  and  is  of  such  apparent  force  as  to 
require  petitioner  to  resort  to  evidence  to  defeat 
it,  is  a  cloud  upon  petitioner's  title  which  equity 
may  remove. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Ont.  Dig.  H  14-83 ;  Dec.  Dig.  t  7.*] 

3.  QuiBTiNo  Title  (J  49*)— Nature  of  Re- 
lief. 

Where  an  instrument  creates  a  cloud  upon 
title,  and  suit  Is  brought  to  remove  the  cloud, 
reliel  is  generally  awarded  by  cancellation  or 
amendment  of  the  instrument,  but  where  the 
nature  of  the  document  is  such  that  this  can- 
not be  done,  the  court  may  make  such  other  de- 
cree as  justice  may  require;  and,  where  the 
cloud  arises  by  a  claim  of  title  under  a  public 
statute,  the  court  cannot  cancel  or  alter  the 
statute,  but  it  may  declare  whether  the  statute 
and  the  assertion  of  right  thereunder  operate 
to  cast  a  cloud  on  the  title  of  the  party  in  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  U  d8,  09 ;   Dec.  Dig.  |  40.*] 

4.  Jury  (8  14*>— Right  to  Jury  Triax. 

In  a  suit  to  quiet  title,  petitioners  alleged 
possession  and  title  under  a  statute.  The  re- 
spondents alleged  title  under  a  prior  statute, 
and  stated  no  facts,  except  that  they  were  seised 
in  fee,  and  entitled  to  the  possession  of  the  real 
estate  described  in  the  complaint,  and  denied 
any  acts  of  ownership  or  adverse  possession  on 
the  part  of  petitioners  inconsistent  with  their 
title.  Held,  that  a  demurrer  to  the  return  elim- 
inated any  daim  of  petitioner  founded  on  ad- 
verse possession,  ana  left  only  the  question 
whether  petitioner's  title  is  good  under  tne  stat- 
ute under  which  it  claimed,  and  the  undisputed 
facts  alleged  in  the  petition,  as  against  the  claim 
of  respondent  under  the  prior  statute,  and  on 
those  issues  the  respondent  was  not  entitled  to 
a  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  §  14.*] 

5.  Public  Lands  (|  169*)  —  Conveyances — 
Conflicting  Statutes. 

Act  Dec.  19,  1816  (6  St.  at  Large,  p.  53), 
authorized  and  required  the  commissioner  of  the 
town  of  Columbia  to  convey  to  the  trustees  of 
respondent  all  the  unsold  lots  and  squares,  ly- 
ing, etc.  Act  Dec.  19,  1833  (6  St.  at  Xiarge,  p. 
485),  granted  to  the  trustees  of  petitioner  cer- 
tain land  within  the  same  boundaries.  In  a  suit 
to  enjoin  respondent  from  asserting  any  claim 
to  the  land,  it  was  not  shown  that  any  deeds 
were  issued  under  the  statute  of  1816.  Held, 
that  in  order  to  indulge  a  presumption  that 
the  commissioner  conveyed  the  land  in  question 
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to  respondent,  it  would  be  necessanr  to  pre- 
sume that  the  land  was  unsold  in  I8I0,  thereby 
basing  a  presumption  of  fact  upon  a  presumption 
of  fact  contrary  to  law,  nor  does  the  grant  by 
the  act  of  1833  warrant  an  inference  that  the 
lots  were  unsold  in  1816,  as  every  presumption 
will  be  indulged  in  favor  of  the  validity  of  the 
act  of  1883;  and,  in  the  absence  of  any  con- 
trary showing,  it  must  be  presumed  that  the 
rights  vested  by  the  statute  of  1833  were  con- 
sistent with  every  right  acquired  under  the  act 
of  1816,  so  that  petitioner  acquired  a  good  title 
to  the  land  in  question. 

[lid.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  8  160.*] 

The  Trustees  of  the  University  of  Sonth 
GarollBa  sued  to  enjoin  the  Trustees  of  the 
Academy  of  Ck)lumbla  from  asserting  any 
claim  to  land  described  in  the  petition.  In- 
junction granted. 

Shahd  &  Shand,  for  petitioner.  Green  & 
Green,  for  respondent 

JONES,  C.  J.  This  was  a  proceeding  In 
the  original  Jurisdiction  of  this  court,  and 
resulted  In  the  following  Judgment,  filed  on 
January  7,  1909:  'Ter  Curiam.  Upon  hear- 
ing the  petition,  return,  and  argument  in 
the  above-stated  case,  it  is  the  Judgment  of 
this  court  that  the  plaintiff  has  a  good  title 
to  the  land  described  in  the  petition,  and  is 
entitled  to  the  relief  prayed  for.  It  is  there- 
fore ordered  and  adjudged  that  the  defend- 
ant be  perpetually  enjoined  from  asserting 
any  claim  to  the  land  described  in  the  peti- 
tion. The  reason  for  this  Judgment  will  be 
given  in  an  opinion  to  be  hereafter  rendered." 

As  the  issue  is  raised  by  demurrer  to  the 
return  of  respondent  to  the  petition,  we  in- 
sert the  pleadings: 

**Your  petitioner  above  named  respectfully 
showeth: 

••(1)  That  your  petitioner  is  a  duly  charter- 
ed corporation,  with  power  to  acquire,  re- 
ceive, and  hold  real  estate,  and  to  sue  and 
be  sued,  as  will  appear  by  the  following  re- 
citals, to  wit:  By  act  of  December  19,  1801 
(5  St.  at  Large,  p.  404),  the  South  Carolina 
College  was  established  and  made  a  corporate 
body,  under  the  name  and  style  of  The 
Trustees  of  the  South  Carolina  College,'  in 
perpetual  succession,  with  power  to  have,  re- 
ceive, and  enjoy  lands,  tenements,  and  here- 
ditaments, in  fee  or  for  life  or  years,  have  a 
common  seal,  implead,  and  be  impleaded,  and 
do  all  things  whatsoever  for  the  benefit  of 
said  college  in  as  ample  a  manner  as  any 
person  or  body  corporate  can  or  may  by  law; 
that  by  successive  acts  of  the  Legislature 
thereafter  the  name  of  said  college  was 
changed  from  time  to  time,  with  all  the  es- 
tate, rights,  and  privileges  of  the  said  act  of 
1801  continued,  as  will  be  seen  by  reference 
to  the  act  of  December  19,  1805  (13  St.  at 
Large,  p.  313);  Rev.  St  1872,  p.  25T,  §  6; 
Act  March  22,  1878  (16  St  at  Large,  p.  533) 
S  9;  Gen.  St.  1882,  {  1032;  Act  Dec.  23,  1890 
(20  St  at  Large,  p.  689)  §  6;   Rev.  St.  1893, 


{  1100;  and  1  dv.  Code,  1902,  |  1264.  And 
finally,  by  act  approved  February  17,  1906 
(25  St  at  Large,  p.  16),  it  was  enacted  and 
declared:  That  the  corporation  heretofore 
created  'by  an  act  entitled  "An  act  to  estab- 
lish a  college  at  Columbia,"  ratified  19th 
December,  1801,  and  now  known  as  South 
Carolina  College,  shall  hereafter  be  known 
as  University  of  South  Carolina,  and  shall  be, 
and  is  hereby  vested  with  all  the  property  of 
said  college,  and  shall  be  entitled  to  all  the 
rights  and  privileges,  and  liable  to  all  the 
duties  imposed  upon  the  said  corporation  by 
the  said  act  and  all  amendments  thereto  and 
all  statutes  in  anywise  bearing  upon  the 
same,'  and  'that  the  trustees  now  in  charge 
of  said  South  Carolina  College  shall  continue 
in  charge  of  said  university  of  South  Caro- 
lina, with  all  the  rights  of  succession,  and  of 
holding  property,  and  with  all  the  powers 
and  duties  under  existing  laws.' 

"(2)  That  the  following  act  of  assembly 
was  duly  ratified  on  December  19, 1833  (6  St 
at  Large,  p.  485),  to  wit: 

**  'An  act  to  vest  certain  squares  and  lots  of 
woodland,  in  the  town  of  Columbia,  in 
the  trustees  of  the  South  Carolina  Col- 
lege. 

"'Whereas,  It  Is  deemed  important  to  the 
health  of  the  officers  and  students  of  the 
South  Carolina  College  that  certain  squares 
and  lots  of  woodland  in  the  town  of  Oolum- 
bia,  which  belong  to  the  state,  and  lie  be- 
tween the  said  college  and  the  swamp  of 
Rocky  Branch,  should  remain  uncleared,  and 
that  the  control  of  the  same  should  be  given 
to  the  trustees  of  said  college  for  that  pur- 
pose. 

"  '1.  Be  It,  therefore,  enacted  by  the  honor- 
able the  Senate  and  House  of  Representa- 
tives, now  met  and  sitting  in  general  assem- 
bly, and  by  the  authority  of  the  same,  that 
the  following  squares  and  lots  of  woodland 
belonging  to  the  state,  in  the  town  of  Colum- 
bia, to  wit:  Lots  numbered  on  the  town  plat 
as  53  and  54,  on  Medium  street  lots  number- 
ed 43  and  44  on  Green  street  one  square 
between  Pickens,  Bull,  Green  and  Divine 
streets,  and  one  square  between  Bull,  Pick- 
ens, Pendleton  and  Medium  streets,  be  and 
the  same  are  hereby  granted  to  and  vested  in 
the  board  of  trustees  of  the  South  Carolina 
College,  for  the  purposes  hereinabove  men- 
tioned.' 

"(3)  That  the  10  acres  last  above  describ- 
ed are  east  of  Bull  street  south  of  Senate, 
west  of  Harden,  and  north  of  Lower  street  in 
the  city  of  Columbia,  and  are  now  in  posses- 
sion of  your  petitioner,  and  have  been  In  their 
continuous,  uninterrupted,  and  undisputed 
possession  as  a  corporation  ever  since  the 
19th  day  of  December,  1833,  claiming  title 
under  said  act — a  period  of  nearly  75  years 
— during  which  time  your  petitioner  has  ex- 
ercised on  said  10  acres,  or  a  portion  of  it 
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sundry  acts  of  adverse  and  exclusive  owner- 
ship. 

"(4)  That  so  much  of  a  street  100  feet  In 
width,  now  called  College  street,  heretofore 
called  Medium  street,  the  property  of  the 
state  of  South  Carolina,  as  lies  between  the 
said  last-named  block  of  four  acres  and  the 
block  on  which  are  the  said  lots  of  two 
acres  was  by  act  of  February  21,  1906  (25 
St  at  Large,  p.  254),  authorized  to  be  closed 
by  your  petitioner. 

"(6)  That  by  act  of  February  22,  1908,  § 
5  (25  St  at  Large,  p.  1256),  a^  appropriation 
was  made  for  the  erection  by  your  petitioner 
of  a  classroom  and  auditorium,  building  *on 
any  of  the  property  now  owned  or  controlled 
by  the  said  board  of  trustees  and  at  any 
time  deeded  or  given  the  South  Carolina  Col- 
lege or  the  said  University  of  South  Carolina 
for  any  purpose.' 

"(6)  That  very  recently  the  right  and  title 
of  your  petitioner  to  the  property  herein- 
above described  has  been  clouded  by  the 
claim  made  and  published  In  a  dally  morn- 
ing paper  of  the  city  of  Columbia,  having  a 
very  large  circulation,  and  also  orally  assert- 
ed, that  said  property  does  not  belong  to 
your  petitioner,  but  to  the  Trustees  of  the 
Academy  of  Columbia/  said  claim  being  bas- 
ed, as  your  petitioner  has  been  Informed, 
upon  the  matters  hereinafter  stated  in  the 
next  three  succeeding  paragraphs  of  this  pe- 
tition; the  same  source  of  title  being  claimed 
for  said  trustees  of  the  Academy  of  Colum- 
bia and  also  by  your  petitioner,  to  wit,  the 
state  of  South  Carolina. 

"(7)  That  the  respondent,  'the  Trustees  of 
the  Academy  of  Columbia/  was  given  a  per- 
petual charter  by  act  of  December  19,  1795 
(8  St  at  Large,  p.  193),  with  right  of  suc- 
cession, of  holding  real  estate  and  other  prop- 
erty, and  said  corporation  has  been  In  con- 
tinued and  uninterrupted  active  existence 
ever  since. 

"(8)  That  In  the  appropriation  act  of  De- 
cember 19,  1816  (6  St  at  Large,  p.  53),  the 
following  was  inserted  as  section  14,  the 
Trustees  of  the  Columbia  Academy'  therein 
mentioned,  meaning  the  Trustees  of  the 
Academy  of  Columbia.' 

"  *14.  Be  it  further  enacted,  that  the  com- 
missioner of  the  town  of  Columbia  be,  and 
be  is  hereby,  authorized  and  required  to  con- 
vey to  the  trustees  of  the  Columbia  Academy 
all  the  unsold  lots  and  squares  of  land  lying 
in  the  outer  town  of  Columbia,  east  of  Bull 
street,  south  of  Senate  street  west  of  Har- 
den street,  and  north  of  Lower  Boundary 
street ;  and  also  all  such  lots  and  squares  as 
Include  the  marsh  north  of  Senate  street, 
and  eastward  of  the  town;  and  that  the 
streets  within  the  said  limits  be,  and  they 
are  hereby,  vested  in  the  said  trustees,  who 
shall  have  the  power  to  dispose  of  the  same, 
reserving  always  the  right  of  way  to  such 
persons  as  now  are,  or  hereafter  may  become, 
the  owners  of  lots,  squares  or  portions  of 
land  within  the  said  limits.' 


*'(9)  That  the  claim  is  made  in  behalf  of 
respondents  that  while  there  is  no  record  nor 
evidence  of  any  deed  by  the  commissioner  of 
the  town  of  (Columbia  to  said  10  acres,  or 
the  Intenvenlng  street,  it  must  be  presumed 
that  the  said  commissioner  did  convey  to  the 
trustees  of  the  Columbia  Academy  all  unsold 
squares '  and  lots  In  the  town  of  CJolumbla 
east  of  Bull  street  and  south  of  Senate 
street  as  he  was  directed  to  do;  that  the 
10  acres  hereinabove  mentioned  are  north 
of  Lower,  west  of  Harden,  east  of  Bull  and 
south  of  Senate  streets;  that  these  lots 
must  have  been  unsold  in  1816,  because  the 
state  declared  them  to  be  her  property  in 
1833;  that  the  Intervening  street,  therefore, 
was  vested  in  the  Trustees  of  the  Academy 
of  Columbia';  that  there  is  no  record  nor 
evidence  of  any  conveyance  since  that  time 
by  said  Academy  of  Columbia;  and,  there- 
fore, that  they  are  now  the  property  of  said 
last-named  corporation. 

"(10)  That  while  this  claim  is  of  recent 
date,  your  petitioner  has  requested  the  re- 
spondent to  disavow  said  claim  and  remove 
this  cloud  upon  petitioner's  title  by  giving  to 
it  a  quitclaim  deed,  but  respondent  declines 
so  to  do,  alleging  that  they  are  not  willing 
to  renounce  rights  that  they  have  under  said 
act  of  1816,  if  any. 

"(11)  That  said  respondent  has  indicated 
no  intention,  and  your  petitioner  is  satisfied 
it  has  none,  of  Instituting  an  action  at  law 
to  recover  this  property,  and  your  petitioner 
has  no  remedy  in  a  court  of  law. 

"(12)  That  said  claim,  based  upon  a  public 
statute,  operates  as  a  cloud  on  your  peti- 
tioner's title,  which  has  prevented  it  already 
from  erecting  upon  this  property  said  class- 
room and  auditorium,  as  it  wished  and  had 
resolved  to  do,  and  it  is,  and  in  future  will 
further  be,  much  embarrassed  in  using  or 
improving  said  property;  that  no  relief  can 
be  given  to  your  petitioner  by  cancellation  of 
said  statute,  and  therefore  petitioner's  relief 
Is  in  equity,  where  the  said  cloud  on  its  title 
may  be  removed  by  the  Judgment  of  the 
court,  declaring  that  the  act  of  December 
19,  1816,  does  not  in  any  way  Impair  the 
title  asserted  by  the  state  and  granted  to 
your  petitioner  by  the  act  of  December  19, 
1833,  and  where  a  proper  remedy  may  be 
afforded  your  petitioner  by  injunction  re- 
straining any.  action  or  claim  hereafter  to 
said  10  acres  of  land  and  the  intervening 
street  by  reason  of  anything  contained  In 
said  act  of  1816. 

"Wherefore  your  petitioner  prays  that  re- 
spondent may  be  required  to  show  cause  be- 
fore this  court  why  a  writ  of  injunction 
should  not  be  issued,  enjoining  it  from  bring- 
ing action  or  otherwise  asserting  claim  to  the 
two  squares  of  land,  four  half  acre  lots  and 
intervening  street  hereinabove  described,. and 
that  upon  such  hearing  being  had  a  perpet- 
ual Injimction  be  Issued  as  above,  and  that 
petitioner  have  such  other  relief  as  may  be 
appropriate." 
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Return. 

'The  respondent,  the  trustees  of  the  Acad- 
emy of  Columbia,  upon  whom  the  petition 
and  order  of  this  court  in  the  above-entitled 
cause  has  been  served,  requiring  them  to 
show  cause  before  the  Supreme  Court,  on 
Monday  November  30th  next,  why  the  perma- 
nent injunction  prayed  for  in  the  petition 
should  not  be  granted,  for  cause  respectfully 
■hows: 

"(1)  That  this  court  has  no  jurisdiction  of 
this  case,  for  the  reason  that  it  appears  from 
the  face  of  the  petition: 

"(a)  That  the  existence  of  the  right  of  the 
petitioner  to  the  relief  sought  is  dependent 
upon  the  result  of  the  trial  of  the  title  to 
the  real  estate  described  in  the  petition,  the 
title  to  which  is  denied  by  respondent,  and 
the  title  of  petitioner  is  based  upon  a  grant 
junior  to  the  grant  to  respondent,  which 
right  respondent  is  entitled  to  have  tried  by 
Jury  before  the  injunction  case  can  issue. 

"(b)  That  the  ConsUtutions  of  1868  and 
1895  abolished  courts  of  chancery  as  a  dis- 
tinct tribunal  in  this  state,  and  vested  the 
powers  and  jurisdiction  of  said  courts  in  the 
court  of  common  pleas,  which  are  provided 
with  all  the  necessary  machinery  for  the 
trial  of  both  legal  and  equitable  issues;  and 
the  power  granted  this  court  to  issue  writs 
or  orders  of  injunction  is  necessarily  restrict- 
ed by  the  provisions  contained  in  article  6, 
section  4  and  section  15,  of  the  Constitution 
of  1895,  to  wit,  the  grant  to  the  court  of 
'appellate  jurisdiction  only  in  cases  of  chan- 
cery' and  tiie  court  of  common  pleas  of  'orig- 
inal jurisdiction  subject  to  appeal  to  the 
Supreme  Court  to  issue  writs  or  orders  of  in- 
junction, •  •  •  etc.,  and  jurisdiction  in 
all  civil  cases,'  to  cases  in  which  the  exist- 
ence of  the  rig^t  to  injunction  is  not  depend- 
ent upon  its  establishment  at  law. 

"(2)  That  it  appears  from  the  face  of  the 
petition  that  the  same  is  without  equity,  in 
that  it  appears  that  the  alleged  cloud  is 
a  grant  from  the  state  to  respondents  of  the 
real  estate  described  in  the  petition  prior  to 
the  alleged  grant  of  the  petitioner,  and  no 
facts  are  alleged  tending  to  show  the  Invalid- 
ity of  said  grant  under  which  respondents 
claim,  or  that  it  would  be  inequitable  for 
them  to  enforce  the  same. 

"(3)  Further  answering  and  for  further 
cause,  these  respondents  allege  that  they  are 
seised  in  fee  and  entitled  to  the  possession 
of  the  real  estate  described  in  the  complaint 
by  good  and  sufficient  grants  in  law  para- 
mount to  any  title  of  the  petitioners,  and 
upon  information  and  belief  deny  any  acts 
of  ownership  or  adverse  possession  on  the 
part  of  the  petitioners  Inconsistent  with  the 
title  of  respondents,  and  allege  that  the  said 
alleged  acts  of  ownership  and  adverse  pos- 
session on  the  part  of  the  petitioner,  if  any 
there  be,  were  permissive,  and  in  no  wise  in- 
consistent with  respondent's  title. 

"(4)  Upon  information  and  belief  that  the 
title  of  respondents  to  said  premises  has 


always  been  asserted  and  maintained  by  re- 
spondents, and  the  petitioners  had  notice 
thereof  prior  to  October,  1902,  at  which  time 
the  matter  was  discussed  in  the  newspapers, 
and  the  petitioners  instituted  an  Investiga- 
tion and  made  inquiries  of  respondents  and 
received  the  information  requested,  and  they 
allege  that  this  action  is  now  barred  by  the 
statute  of  limitations  and  the  laches  of  the 
petitioners. 

"(5)  They  deny  each  and  every  allegation 
in  said  complaint  contained  inconsistent  with 
this  answer."    . 

Demurrer  to  Answer. 

"The  petitioner  demurs  to  the  return  of 
the  respondent  for  insufficiency  in  not  stating 
facts  sufficient  to  constitute  a  defense,  in 
that  section  14  of  the  act  of  December  19, 
1816  (6  St  at  Large,  p.  53),  upon  which  re- 
spondent alone  relies,  furnished  no  evidence 
of  any  title  or  rights  in  respondent  to  the 
lots  of  land  described  in  the  petition." 

The  first  question  presented  is  whether 
this  court  has  jurisdiction  to  grant  the  re- 
lief sought  Article  5,  §  4,  of  the  Constitu- 
tion provides:  "The  Supreme  Court  shall 
have  power  to  issue  writs  or  orders  of  in- 
junction, mandamus,  quo  warranto,  prohibi- 
tion, certiorari,  habeas  corpus  and  other  orig- 
inal and  remedial  writs.  And  said  court 
shall  have  appellate  jurisdiction  only  in  cases 
of  chancery,  and  In  such  appeals  ttiey  shall 
review  the  findings  of  fact  as  well  as  law, 
except  in  chancery  cases  where  the  facts  are 
settled  by  a  jury  and  the  verdict  not  set 
aside,  and  shall  constitute  a  court  for  the 
correction  of  errors  of  law  under  such  regu- 
lations as  the  General  Assembly  may  by  law 
prescribe."  Here  is  an  express  grant  of  origi- 
nal power  to  issue  orders  of  Injunction,  and 
it  necessarily  implies  power  to  hear  and  de- 
termine whether  the  conditions  exist  which 
authorize  relief  by  injunction.  Salinas  v. 
Aultman,  49  S.  C.  378,  27  S.  B.  407 ;  Gilmer 
V.  Hunnicutt,  57  S.  C.  166,  35  S.  E.  521 :  State 
ex  rel.  v.  Riddock  &  Byrnes,  78  S.  O.  286,  58 
S.  B.  803;  State  ex  rel.  v.  New  Charleston 
Hotel  Co.,  80  S.  C.  120,  61  S.  E.  207;  Mc- 
Meek  in  v.  Central  Carolina  Power  Co.,  80  S. 
C.  512,  61  S.  B.  1020,  128  Am.  St  Rep.  885. 
Whenever  an  issue  of  fact  arises  in  this 
court  the  necessary  machinery  for  determin- 
ing the  same  is  provided  in  section  11  of  the 
Civil  Code  of  Procedure  of  1902,  by  reference 
to  a  referee  to  take  testimony  and  report  un- 
der instructions  prescribed  by  the  court 
or  by  framing  an  issue  and  certifying  the 
same  to  the  circuit  court  Hence  if  in  this 
case  it  should  be  concluded  that  an  issue  of 
title  is  raised  which  should  be  submitted  to 
a  jury,  no  difficulty  would  be  experienced  in 
referring  that  issue  to  the  circuit  court 

The  next  question  is  whether  the  petition 
is  without  equity.  The  object  of  the  peti- 
tion is  to  remove  a  cloud  upon  title,  a  well- 
known  branch  of  equity  jurisdiction.  Ketch- 
In  y.  McCarley,  26  S.  a  7,  11  S.  B.  1090,  4 
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Am.  St  Rep.  674 ;  Veeta  Milla  ▼.  City  Ck>un- 
dl,  60  S.  C.  1,  38  S.  E.  226;  Kitties  v.  Wil- 
liams, 64  S.  C.  232,  41  S.  B.  976.  The  peti- 
tioner Is  Id  posBession,  claiming  tltie  under 
the  act  of  1833 ;  the  respondent  is  asserting 
title  under  an  act  of  1816,  which  embarrasses 
petitioner  in  the  use  and  improvement  of  the 
property,  and  is  of  such  apparent  force  as  to 
require  petitioner  to  resort  to  evidence  to 
defeat  it  This  constitutes  a  cloud  upon  pe- 
titioner's tltie,  which  it  Is  the  province  of 
equity  to  remove.  Generally  the  courts  grant 
relief  by  cancellation  or  amendment  of  the 
instrument  creating  the  doud  over  the  title ; 
but,  where  the  nature  of  the  written  docu- 
ment is  such  that  this  cannot  be  done,  the 
court  may  make  such  other  decree  as  Justice 
may  require.  Martin  ▼.  Graves,  Q  Allen 
(Mass.)  601,  2  Story's  Equity,  8  694.  In  this 
case  the  cloud  arises  by  a  claim  of  tltie  un- 
der a  public  statute.  While  the  court  may 
not  undertake  to  cancel  or  alter  the  statute, 
it  may  declare  whether  the  statute  and  the 
assertion  of  right  thereunder  operate  to  cast 
a  cloud  upon  the  titie  of  the  party  in  pos- 
session. 

Respondents  finally  contend  that  upon  the 
case  as  presented  they  are  entitled  to  a  trial 
by  Jury  on  the  issue  of  title  to  the  land  in- 
volved. We  think  not  The  question  Involved 
is  really  one  of  law,  dependent  upon  the  con- 
struction of  the  statutes  of  1816  and  1833  and 
the  undisputed  facts,  which  are  susceptible 
of  but  one  inference.  Assuming  that  ordi- 
narily an  issue  of  title  arising  in  the  original 
Jurisdiction  of  this  court  would  be  sent  to 
the  circuit  court  for  trial  by  Jury,  the  court 
would  not  do  so  when  really  nothing  but  an 
issue  of  law  is  involved.  Windham  y.  How- 
ell, 68  S.  C.  478,  47  S.  E.  715. 

We  have  already  set  forth  the  pleadings, 
reference  to  which  will  show  that  respondents 
deny  only  such  facts  stated  in  the  petition  as 
are  inconsistent  with  those  stated  in  the 
return.  Analysis  will  disclose  that  there  are 
no  facts  stated  in  the  return,  unless  it  be  in 
the  third  paragraph  of  the  return,  which  al- 
leges that  respondents  "are  seised  in  fee  and 
entitled  to  the  possession  of  the  real  estate 
described  in  the  complaint  by  good  and  suffi- 
cient grants  In  law  paramount  to  any  titie 
of  petitioners,  and  upon  Information  and  be- 
lief deny  any  acts  of  ownership  or  adverse 
possession  on  the  part  of  petitioners  incon- 
sistent with  the  title  of  respondents,  and  al- 
lege that  said  alleged  acts  of  ownership  and 
adverse  possession  on  the  part  of  petitioners, 
If  any  there  be,  were  permissive,  and  in  no 
•wise  Inconsistent  with  respondent's  title.** 
Under  the  demurrer  to  the  return  this  may 
be  regarded  as  eliminating  any  claim  of  pe- 
titioner founded  on  adverse  possession,  but 
the  controlling  question  of  law  remains 
whether  petitioner's  titie  is  good  under  the 
act  of  1833  and  the  undisputed  facts  alleged 
9n  the  petition,  as  against  the  claim  of  re- 


spondents under  the  act  of  1816.  By  the  act 
of  1816  the  commissioner  of  the  town  of  Oo- 
lumbla  was  authorized  and  required  to  con- 
vey to  the  trustees  of  the  Columbia  Academy 
all  the  ''unsold  lots  and  squares,"  etc.  No 
deeds  are  shown  to  have  been  executed  under 
this  statute,  but  It  is  a  well-known  historical 
fact  that  all  the  records  of  deeds  In  Richland 
county  were  destroyed  by  fire  in  1865.  In  or- 
der to  Indulge  a  presumption  that  the  com- 
missioner  conveyed  the  land  in  question  to 
the  respondent  we  would  have  to  Indulge  a 
further  presumption  that  the  land  was  un- 
sold in  1816,  thereby  mounting  a  presumption 
of  fact  upon  a  presumption  of  fact  contrary 
to  law. 

Nor  does  the  fact  that  the  act  of  1833  vest- 
ed the  lots  in  question  in  the  petitioner  war- 
rant an  Inference  that  the  lots  were  unsold 
in  1816,  for  it  may  be  that  the  lots  had  been 
sold  prior  to  1816,  and  reacquired  by  the  state 
after  1816.  Every  presumption  must  be  in- 
dulged in  favor  of  the  validity  of  the  act  of 
1833,  and.  In  the  absence  of  a  contrary  show- 
ing, we  must  assume  that  the  rights  vested 
by  It  were  consistent  with  every  right 'acquir- 
ed under  the  act  of  1816. 

Our  conclusion  is  that  the  act  of  1833  law- 
fully vested  in  the  petitioner  a  good  title  to 
the  land  in  question,  and  that  the  claim  of 
respondent  base^d  upon  the  act  of  1816  is  a 
cloud  thereon,  which  should  be  removed. 

The  Judgment  of  the  court  has  already 
been  announced. 

(86  &  C.  8) 
SAYINGS  BANK  OF  FT.  MILL  v.  ALEX- 
ANDER SPRUNT  &  SON. 

(Supreme  Court  of  South  Carolina.     April  29, 

1910.) 

L  Attachment  (J  241*)  —  Quashing  —  Time 

FOB  Motion. 

Under  Code  Civ.  Proc.  1902,  §  263,  pro- 
viding that  a  motion  to  dissolve  an  attachment 
may  be  made  as  Id  the  case  of  other  provi- 
sional remedies,  and  section  246,  relating  to  in- 
junctions, and  providing  that  defendants,  at 
any  time  before  trial,  may  apply  on  notice  to 
vacate;  or  modify  the  same,  a  motion,  without 
notice,  to  vacate  an  attachment,  made  after 
the  jury  were  impaneled  and  sworn  and  the 
pleadings  read,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.   Dig.   88  829-838;    Dec.  Dig.   8  241.*] 

2.  Appeal  and  Esrob  (8  237*)— Objectionb 
Below— Admission  of  Evidence— Motion 
to  Strike. 

Testimony  admitted  by  consent,  with  priv- 
ilege to  move  to  strike  it  out,  cannot  be  objected 
to  on  appeal,  where  no  motion  to  strike  was 
made. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  8  237,*] 

3.  Appeal  and  Errob  (8  1058*)— Review- 
Harmless  Error— Exclusion  of  Evidence 

Where,  in  an  action  by  a  bank  to  recover 
the  amount  advanced  to  an  alleged  agent  of 
defendants  to  purchase  cotton,  for  which  a  bill 
of  lading  was  sent  the  agent  and  a  check  on  an- 
other bank  was  to  be  sent  the  bank,  the  utmost 
latitude  was  given  defendants  to  show  what  the 
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course  of  dealings  was  between  the  parties  and 
their  agents,  with  respect  to  the  two  banlcs  in 
reference  to  the  bill  of  lading  and  payment  of 
che  cotton,  and  the  cashier  of  plain  tiffs  bank 
gave  his  version  of  the  transaction,  and  defend- 
ants' alleged  agent  denied  anv  contract,  the 
exclusion  of  evidence  as  to  dealings  with  third 
parties  as  to  bills  of  lading  and  payment  of  cot- 
ton was  not  prejudicial  to  defendants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehrror,  Gent.  Dig.  §§  4195,  4200-4206;  Dec. 
Dig.  i  1058.*] 

4.  Appeal  and  Erbob  (§  692**)  —  Recobd  — 

EWlDENCE. 

The  exclusion  of  a  letter  cannot  be  review- 
ed, where  the  contents  of  the  letter  are  not 
shown  in  the  record,  since  it  cannot  be  assumed 
that  the  letter  was  as  stated  in  the  exception 
and  argument  of  the  objecting  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8§  2905-2909;    Dec.  Dig,  I 

5.  Pbincipal  and  Agent  (§  20*)— Evidence 
OP  Agency— Relevanct. 

Where  the  issue  was  whether  a  subagent 
obtained  an  advance  of  money  to*  buy  cotton, 
acting  for  the  principal,  or  the  principars  agent, 
evidence  that  the  subagent  offered  to  sell  cotton 
to  a  witness,  offered  for  the  purpose  of  show- 
ing that  he  was  an  independent  cotton  buyer, 
was  not  relevant  to  the  issue. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  §  20.*] 

e.  Principal  and  Agent  (§§  23,  123*)  — 
Agency— AuTHOBiTY  op  Agent— Sufficien- 
CT  OP  Evidence. 

In  an  action  to  recover  money  advanced 
to  an  alleged  agent  of  defendant,  for  the  pur- 
IK>se  of  buying  cotton,  evidence  held  to  sustain 
a  jury  finding  that  defendant  obtained  the 
money  through  his  agent,  and  that  the  agent 
had    authority   to   obtain   the   advance. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  §§  23,  123.*] 

7.  Tbial  (§  295*)— INSTRUCTIONS— Construc- 
tion AS  a  Whole. 

Portions  of  a  charge  will  not  be  deemed 
erroneous,  when,  construed  with  the  charge  as 
a  whole,  they  are  free  from  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  §§  703-717;  Dec.  Dig.  §  295.<'] 

&  Intebest  (§  10*)— Compensation  fob  Usb 
OP  Money— Loans. 

In  an  action  to  recover  money  advanced  to 
buy  cotton  on  the  strength  of  a,  bill  of  lad- 
ing, where  there  is  no  dispute  that  the  value 
of  the  cotton  is  the  sum  advanced,  as  represent- 
ed by  the  bill  of  lading,  interest  is  properly 
chargeable  on  the  amount  from  the  date  of  the 
bill  of  lading. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  §  21 ;  Dec.  Dig.  §  10.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  I.  C.  Klugh,  Judge. 

Action  by  the  Savings  Bank  of  Ft  Mill 
against  Alexander  Sprunt  ft  Son.  From  a 
judgment  for  plaintiff,  defendants  appeaL 
Affirmed. 

J.  H.  Marion  and  J.  S.  Brice,  for  appellants. 
Spencers  &  Dunlap,  for  respondent 

JONES,  C.  J.  The  plaintiff  brought  this 
action  against  James  Sprunt  and  William 
H.  Sprunt,  as  Alexander  Sprunt  &  Son,  to  re- 
cover $1,567.50,  with  interest,  on  account  of 
money  advanced  to  defendants  at  their  re- 


quest to  pnrchase  and  pay  for  28  bales  of  cot- 
ton In  the  town  of  Ft  Mill  on  February  22, 
U90S.  At  the  commencement  of  the  action, 
Fe'bruary  24,  1908,  upon  affidavits  showing, 
among  other  things,  that  defendants  were 
nonresidents,  plaintiff  caused  the  cotton  to  be 
attached.  The  judgment  was  for  plaintiff 
for  the  full  amount  claimed,  with  interest 

After  the  jury  were  impaneled  and  sworn 
and  the  pleadings  read,  defendant's  counsel 
moved  to  vacate  the  attachment  and  release 
the  bond  given  on  the  grounds  that  the  af- 
fidavit upon  which  the  attachment  was  is- 
sued was  insufficient,  and  was  not  filed  in  the 
clerk's  office  within  the  time  required  by  law. 
The  court  refused  the  motion  on  the  ground 
that  no  notice  of  the  motion  had  been  given, 
and  expressed  doubt  whether  at  that  stage 
of  the  case  such  a  motion  should  be  enter- 
tained. The  refusal  of  the  motion  Is  the 
basis  of  the  first  exception;  «bat  we  think 
there  was  no  error.  By  section  263  of  the 
Code  of  Procedure  of  1902,  motion  to  dis- 
solve attachment  may  be  made  as  in  the  case 
of  other  provisional  remedies,  and  by  section 
246  In  reference  to  Injunctions  It  Is  provided: 
''Defendants  at  any  time  before  trial  may 
apply  upon  notice,  etc.,  to  vacate  or  modify 
the  same."  In  this  case  no  notice  had  been 
given,  and  the  trial  had  begun.  The  attach* 
ment  Is  a  collateral  proceeding,  and  its  suffi- 
ciency or  regularity  Is  not  necessarily  involv- 
ed in  the  trial  of  the  cause. 
.  The  second  exception  Is  not  well  taken, 
because  the  testimony  of  W.  B.  Meacham 
was  admitted  by  assent  of  appellant  with  the 
privilege  to  move  to  strike  It  out,  and  there 
was  no  motion  to  strike  out 

The  witness  John  T.  Roddey  was  asked  to 
state  whether  In  buying  cotton  from  various 
parties  they  frequently  ask  him  to  send  the 
check  or  make  deposits  with  a  certain  bank 
to  their  account  This  was  ruled  Incompe- 
tent The  witness  W.  J.  Simpson  was  asked 
the  question:  "State  whether  or  not,  in  case 
Mr.  Sellers  or  anybody  else  had  a  transac- 
tion, what  the  transaction  was."  To  which 
the  witness  answered:  "In  buying  cotton 
away  from  my  town,  Chester,  almost  every 
one  will  make  a  draft  on  me  for  that  amount 
of  money."  On  objection  this  was  ruled  In- 
competent The  witness  Robert  Gage  was 
asked  the  question:  "What  Is  the  custom 
In  banking  circles  as  to  the  possession  of  a 
bill  of  lading?"  This  was  ruled  Incompetent 
The  third,  tenth,  and  thirteenth  exceptions 
are  directed  to  these  rulings,  and  contention 
Is  made  that  appellants  had  the  right  thus 
to  show  the  usage  and  custom  of  the  cotton 
trade  and  banking  institutions  with  respect 
to  the  method  of  paying  for  cotton  and  the 
use  of  bills  of  lading  in  that  connection.  In 
a  proper  case  it  may  be  reversible  error  to 
exclude  testimony  as  to  the  usages  and  cus- 
tom of  trade  In  interpreting  a  contract 
Thomas  v.  COHara,  1  Mill,  Const  303;  29 
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Encj.  Law  (2d  Ed.)  424.     But  we  do  not 

think  there  was  such  error' In  this  case.  The 
utmost  latitude  was  allowed  appellant  to 
show  the  methods  of  business  and  course  of 
dealing  between  any  of  the  parties  or  their 
agents  with  respect  tx>  the  plaintiff  bank  and 
the  Commercial  Bank  at  Chester,  S.  C, 
where  W.  J.  Simpson,  the  alleged  agent  of 
the  defendant,  did  his  principal  business. 
The  casliier  of  the  plaintiff  bank  gave  his 
version  of  the  contract  with  the  alleged  rep- 
resentatiye  of  defendant,  and  defendant's  al- 
leged agent  denied  that  there  was  any  con- 
tract We  cannot  see  how  the  defendant  has 
been  prejudiced. 

The  exclusion  of  a  letter  alleged  to  have 
been  written  by  W.  T.  Sellers  to  W.  J.  Simp- 
son, dated  February  23,  1908,  which  is  the 
basis  of  the  eleventh  exception,  cannot  be 
held  error.  The  contents  of  the  letter  are  not 
shown  in  the  record.  We  cannot  assume  the 
letter  to  be  as  stated  only  in  the  exception 
and  argument  of  appellant,  and  we  cannot 
assume  that  Sellers  had  a  right  to  bind  plain- 
tiff by  his  declaration  after  the  rights,  if 
any,  of  plaintiff  had  accrued;  but,  were  we 
to  assume  these  matters,  the  exclusion  of  the 
letter  could  have  done  appellant  no  harm,  as 
it  denied  the  right  of  W.  J.  Simpson  or  appel- 
lant to  deduct  the  claim  of  $339.77  on  pre- 
vious transactions  in  this  transa*ction,  return- 
ed the  check  sent  Sellers  for  the  balance,  and 
directed  Simpson  to  return  the  bill  of  lading 
or  send  exchange  to  the  plaintiff. 

The  twelfth  exception  alleges  error  in  ex- 
cluding as  irrelevant  and  incompetent  the 
testimony  of  the  witness  H.  T.  Williams  as* 
follows:'  "Q.  At  this  time  along  in  January 
and  February,  1908,  state  whether  Mr.  Sel-. 
lers  offered  tp  sell  you  cotton.  A.  Yes,  sir; 
he  offered  to  sell  me  cotton."  The  contention 
of  appellant  is  that  the  testimony  was  rele- 
vant to  show  that  Sellers  was  an  independent 
cotton  buyer  and  was  not  buying  for  Sprunt 
ft  Son  or  W.  J.  Simpson.  The  testimony  was 
properly  excluded,  as  the  dealings  of  Sellers 
with  others  in  respect  to  other  cotton  had 
no  bearing  upon  the  particular  transaction 
under  consideration. 

The  fourth  exception  to  the  overruling  of 
motion  for  nonsuit  and  the  ninth  exception 
to  the  refusal  to  direct  a  verdict  for  defend- 
ant present  the  question  whether  there  was 
any  testimony  in  support  of  the  allegations 
of  the  complaint.  The  complaint  alleged  that 
plaintiff  advanced  the  money  to  pay  for  the 
28  bales  of  cotton  at  the  request  of  defend- 
ant There  was  no  testimony  that  any  such 
advance  was  made  directly  to  defendants,  or 
at  the  direct  request  of  defendants ;  but  there 
was  testimony  that  W.  J.  Simpson,  residing 
at  Chester,  S.  C,  was  agent  of  defendants  to 
buy  cotton  for  them  exclusively,  and  that 
Simpson  had  an  agreement  with  the  plain- 
tiff bank  under  which  the  plaintiff  was  to 
send  to  Simpson  the  bills  of  lading  of  cotton 
showing  that  W.  J.  Simpson  had  consigned 
Alexander  Sprunt  &  Son,  Wilmington,  N.  C, 


the  cotton  specllied,  and  that  upon  receipt  of 
such  bill  of  lading  W.  J.  Simpson  was  to 
have  the  Commercial  Bank  of  Chester  remit 
direct  to  the  plaintiff  bank.  This  had  been 
the  course  of  dealing  in  some  six  or  seven 
previous  transactions  in  which  W.  T.  Sellen 
had  turned  over  to  plaintiff,  and  plaintiff  to 
Simx>son,  bills  of  lading  of  cotton  so  consign- 
ed, and  in  every  case  remittance  for  the  cot- 
ton had  been  direct  to  plaintiff.  On  Febru- 
ary 22,  1906,  W.  T.  Sellers  delivered  to  the 
plaintiff  bills  of  lading  for  the  28  bales  of 
cotton  showing  consignment  by  W.  J.  Simp- 
son to  Sprunt  &  Son  and  checked  on  the 
plaintiff  bank  to  pay  for  the  cotton  so  con- 
signed. Plaintiff  authorized  Sellers,  while  in 
the  bank,  to  use  the  stationery  of  the  bank 
and  send  the  bills  of  lading  and  Invoice  to 
Simpson,  which  was  done  in  this  case,  with 
instruction  to  remit  to  plaintiff.  Simpson 
had  an  arrangement  with  the  Commercial 
Bank  of  Chester,  S.  C,  by  which  he  was  to 
make  draft  through  that  Bank  on  Sprunt  & 
Son  with  Mil  of  lading  attached,  whereupon 
the  Commercial  Bank  would  honor  the  checks 
of  Simpson  or  give  exchange  to  the  extent 
of  the  draft  on  Sprunt  &  Son.  In  this  way 
Simpson  secured  and  paid  for  the  cotton 
represented  by  the  bills  of  lading  showing 
cotton  consigned  by  him  to  Sprunt  ft  Son. 
On  the  receipt  of  the  bills  of  lading  in  this 
case  Simpson  on  February  22,  1908,  made 
draft  on  Sprunt  ft  Son  with  bills  of  lading 
attached  with  accompanying  invoice  repre- 
senting 28  bales  of  cotton,  value  $1,567.50, 
'•bought  by  W.  J.  Simpson,  agent  for  acct 
of  Alexander  Sprunt  ft  Son,"  with  a  further 
statement  that  "this  purchase  was  reported 
by  phone  on  the  21st  inst."  Then  Simpson 
sent  check  of  Commercial  Bank  to  Sprunt  & 
Son  for  $339.77,  the  amount  claimed  by 
Sprunt  ft  Son  against  Simpson  as  agent  on 
account  of  a  claim  arising  out  of  previous 
transactions  with  Sellers,  and  sent  check  to 
Sellers  for  the  balance,  $1,227.73;  both  checks 
aggregating  the  Invoice  price  of  the  cotton, 
$1,567.50,  the  amount  which  plaintiff  had 
paid  out  for  the  purchase  of  the  cotton  rep- 
resented by  the  bills  of  lading  delivered  by 
plaintiff  to  Simpson.  Sellers  at  once  return- 
ed the  check  to  Simpson,  and  the  plaintiff 
wrote  Simpson  stating  that  plaintiff  paid  for 
and  owned  the  cotton  and  had  nothing  to  do 
with  any  differences  between  Simpson  and 
any  one,  and  demanded  that  he  send  check 
direct  to  plaintiff,  as  had  been  done  previous- 
ly. Then  Simpson  had  the  Commercial  Bank 
to  take  up  the  check  sent  to  Sellers  and  sub- 
stitute a  check  for  a  like  amount  payable  to 
the  order  of  Sprunt  ft  Son,  which  was  sent 
to  and  received  by  Sprunt  ft  Son.  So  that  it 
appeared  that  Sprunt  &  Son  not  only  has  the 
bills  of  lading,  but  retains  money  due  for  the 
cotton  represented  thereby  which  rightfully 
belongs  to  plaintiff. 

It  seems  to  us  that  the  foregoing  affords 
some  evidence  that  Simpson  was  acting  with- 
in the  apparent  scope  of  his  authority  as 
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Efent  of  defendants,  and  that  defendants 
bare  satisfied  his  agency.  In  this  transaction. 

The  contract  between  Simpson  and  defend- 
ants was  introduced  in  evidence  by  defend- 
ants, and  contains,  among  other  stipulations, 
the  following:  "(1)  The  said  firm  agrees  to 
engage  the  services  of  the  said  W.  J.  Simp- 
son, of  Chester,  S.  C,  as  their  agent  or 
agents  to  buy  cotton,  exclusively,  for  the 
said  firm,  for  and  during  the  cotton  season 
of  1907-08 ;  the  term  of  his  or  their  employ- 
ment to  be  at  the  pleasure  of  said  firm,  but 
In  no  case  to  exceed  the  period  of  six  months 
from  September  1,  1907.  (2)  The  said  party 
of  the  first  part  further  agrees  that  the  said 
agent  or  agents  may  draw  drafts  on  said 
firm  In  payment  for  cotton  bought  for  said 
firm,  duly  advising  them  per  mail  of  said 
drafts  and  for  what  drawn,  either  forward- 
ing railroad  receipts  for  cotton  sufficient  to 
cover  said  drafts,  per  same  mall  direct  to 
said  firm,  or  attaching  them  to  draft ;  it  be- 
ing -mutually  agreed  that  no  draft  will  be 
honored  otherwise.  But  it  Is  distinctly  un- 
derstood and  agreed  by  the  parties  hereto 
that  all  drafts,  drawn  by  said  agent  or 
agents  on  said  firm,  shall  be  solely  for  the 
purpose  and  payment  of  cotton  bought  for 
said  firm,  and  for  no  other  purpose  whatso- 
ever, and  that  no  other  business  relation  is 
to  exist  between  said  firm  and  said  agent  or 
agents  than  that  of  the  purchase  of  cotton  as 
above  stated.  Party  of  second  part  to  make 
arrangements  for  banking  on  his  or  their 
own  account,  and  no  drafts  are  to  be  paid 
or  money  remitted  by  the  party  of  the  first 
part  unless  the  same  amount  shall  be  at  the 
credit  of  the  party  of  the  second  part" 

There  was  no  conclusive  evidence  that 
plaintiff  was  aware  of  any  limitations  on  the 
authority  of  Simpson  as  agent  to  purchase 
cotton  for  defendant.  The  fifth,  sixth,  and 
seventh  exceptions  to  the  charge  of  the  court 
on  the  subject  of  agency  are  as  follows:  (5) 
That  the  trial  Judge  erred  in  charging  the 
plaintiff's  fourth  request,  as  follows:  "Even 
where  the  agent  acts  beyond  the  scope  of  his 
authority  as  between  himself  and  his  princi- 
pal, the  principal  is  boimd  if  the  other  party 
did  not  know,  and  had  no  reason  to  believe, 
the  agent  was  so  acting,  and  if  the  open  and 
public  acts  of  the  agent  were  of  such  a  na- 
ture as  that  a  person  of  ordinary  business 
prudence  would  be  Justified  in  concluding 
that  the  agent's  authority  in  and  about  the 
matter  was  unlimited."  Brror  consisting  in 
that  the  open  and  public  acts  of  an  agent 
acting  beyond  the  scope  of  his  authority  are 
not  sufficient  to  bind  the  principal  unless 
such  acts  were  brought  to  the  attention  of 
the  principal,  or  were  of  such  a  character  to 
reasonably  justify  the  inference  that  the 
principal  had  knowledge  of  such  acts.  (6) 
That  the  trial  Judge  erred  in  charging  plain- 
tiff's sixth  request,  as  follows:  "When  the 
limitations  of  the  agent's  authority  are  to  be 


derived  solely  from  his  dealings,  said  limita- 
tions must  be  such  that  a  person  of  ordinary 
prudence  in  business  matters  would  be  war- 
ranted in  believing  them  to  exist."  Error 
consisting  in  that  the  said  charge  was  in  oon- 
fiict  with  the  principle  of  law  that  third  per- 
sons dealing  with  a  special  agent  or  an  agent 
of  limited  authority  deal  with  such  ag^it  at 
their  peril  and  are  held  to  the  duty  of  as- 
certaining the  extent  of  the  agent's  authori- 
ty, and  in  that  the  said  charge  assumed  the 
correctness  of  the  proposition  that  it  was 
competent  and  proper  to  derive  the  limita- 
tions of  an  agent's  authority  solely  from  tbe 
agent's  acts  and  conduct  (7)  That  the  trial 
Judge  erred  in  charging,  subject  to  the  modi- 
fication made,  the  plaintifTs  seventh  request, 
as  follows:  "The  retention  by  the  principals 
of  the  articles  purchased  by  the  agent  after 
the  principal's  knowledge  of  the  facts 
amounts  to  a  ratification  of  the  agent's  acts, 
even  though  they  may  have  been  beyond  the 
scope  of  his  authority  In  the  first  instance." 
Error  consisting  in  that  by  said  charge  the 
jury  was  Instructed  that  retention  of  the 
proceeds  of  a  transaction  by  the  principal 
was  to  be  considered  evidence  of  a  ratifica- 
tion of  an  agent's  transgression  of  his  au- 
thority with  respect  to  the  transaction  in  the 
absence  of  evidence  tending  to  show  that  the 
principal  knew,  or  ought  to  have  known,  of 
the  agent's  exceeding  his  authority. 

Construing  the  portions  of  the  charge  un- 
der exception  with  the  whole  charge  given,  it 
is  free  from  error.  Welch  ▼.  Clifton  Mfg. 
Co.,  55  S.  C.  568,  33  S.  B.  739. 

The  eighth  exception  alleges  error  in  the 
Instruction  that,  if  the  Jury  concluded  plain- 
tiff was  entitled  to  recover,  the  verdict 
'should  be  for  the  amount  claimed,  with  in- 
terest from  February  22,  1908.  There  was  no 
error  in  this,  as  It  was  not  disputed  that  the 
value  of  the  cotton  represented  by  the  bills 
of  lading  dated  February  22,  1908,  at  the 
stipulated  price  amounted  to  |1,567.50,  and. 
If  plaintiff  was  entitled  to  recover  at  all,  it 
was  entitled  to  recover  this  sum,  with  In- 
terest 

The  exceptions  are  overruled,  and  the 
judgment  of  the  circuit  court  is  afllrmed. 

OSS.  a  iDQ 

I4AMB  V.  SOUTHimN  BT.  CO.  et  al^t 

(Supreme  Court  of  South  Carolina.    April  29, 

1910.) 

1.  Baxi^boaos  (§  d55*)~lNjrnBiX8  to  Pkbsov 

ON    BBIDQE— TRESPASSEBS. 

A  person  who  walks  along  a  railroad  brid^ 
at  the  approach  of  which  was  a  sign  prohibit- 
ing  such  practice,  where  there  was  a  foot  bridge 
less  than  200  yards  away,  is  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  355.*] 

2.  RAiLROAns  (§  356*)— Use  of  Tbestl^— Ac- 
quiescence BT  Railroad. 

That  many  persons  actually  used  a  rail- 
road trestle  to  cross  a  river,  without  objection 
by  the  railroad  authorities,  and  that  one  or  two 
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planks  were  laid  on  the  cross-ties  and  used  as 
&  walkwaj,  is  not  saffident  evidence  from  which 
to  infer  acquiescence  in  the  ase  of  the  trestle, 
where  the  railroad  has  posted  a  sign  prohibiting 
I>ersons  from  so  walking,  and  the  planks  were 
placed  there  for  the  use  of  workmen. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  122a-1234;   Dec  Dig.  f  Sod.*] 

Sb  Bailboads  (f  866*)— WAi.KnvQ  on  Tbsbtia 

— ^Tbbspassbbs. 

Where  a  railroad  places  a  sign  at  the  ap- 
proach of  a  trestle  prohibiting  persons  from 
crossing,  a  person  climbing  up  the  trestle  and 
thoa  not  seeing  the-  sign  is  still  a  trespasser, 
since  the  care  required  of  owners  of  such  prop- 
erty does  not  extend  to  the  guardiaDship  of 
those  who  Insist  on  becoming  trespassers  and 
naing  the  property  of  others  unlawnilly. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  f  865.*] 

4.  Railboadb  (fi  881*)— Injitbibs  to  Pebson 

ON   TBBBTLB— CONTBIBUTOBT   NEOLIGENCK. 

Where  a  pedestrian  climbs  on  a  long  rail- 
toad  trestle  end  attempts  to  cross,  though  there 
was  A  foot  bridge  less  than  200  vards  away, 
knowing  that  employes  are  the  onhr  ones  who 
have  any  right  on  the  trestle,  he  is  negligent, 
even  if  a  licensee,  and  cannot  recover  for  in- 
juries snstained. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  88  1285-1298;   Dec  Dig.  f  881.*] 

6.  Rahaoads  (8  400*)  —  Injubt  Avoidabub 

NOTWITHOTANOINO     CONTBIBUTOBT     NEOU- 
OSNOB. 

In  an  action  for  the  death  of  a  person 
walking  along  a  railroad  trestle,  whether  the 
engineer  recklessly  and  wantonly  injured  de- 
ceased after  discovering  his  peril  held,  under 
the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8  1381 ;    Dec.  Dig.  8  400.*] 

6.  Evidence  (8  471*)  —  Admissibilitt— Con- 
clusions. 

A  witness  may. testify  whether  it  is  day- 
light or  dark. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  8  473.*] 

7.  Appeal  and  Erbob  (8  1051*)— Review— 
Habhlebs  Ebbob— Evidence. 

Ehror  in  the  admission  of  hearsay  evidence 
is  of  •  no  consequence,  where  the  same  facts 
have  been  proven  by  competent  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  4161--4170;  Dec.  Dig.  8 
1061.*] 

8.  Evidence  (8  147*)— Adiossibilitt- Nega- 
tive Evidence. 

In  an  action  for  death  of  a  person  crossing 
&  railroad  bridge,  negative  evidence  that  a  wit- 
ness had  never  heard  the  railroad  compan]^  make 
any  objections  to  persons  crossing  the  bridge  is 
relevant. 

[Ed.  Note.— For  other  cases,  see  ETvidence, 
Cent  Dig.  88  435-437;    Dec  Dig.  8  147.*] 

9.  Tbial   (8  206*)  —  Instbuctions  —  Ebrob 
Cubed  bt  Otheb  Instbuctions. 

The  omisHion,  in  an  instruction  to  find  for 
plaintiff  if  defendant  could  have  avoided  the 
injury,  notwithstanding  contributory  negligence, 
of  the  statement  that  the  negligence  of  defend- 
ant must  have  been  the  proximate  cause  of  the 
injury,  is  not  material,  where  instructions  to 
that  effect  had  already  been  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  206.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Edgefield  County;  Charles  G.  Dantzler, 
Judge. 


Action  by  T.  El  Lamb,  administrator, 
against  the  Southern  Railway  Company  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Abney  &  Muller,  N.  G.  Evans,  and  S.  Mon- 
zon  Smith,  for  appellants.  J.  Wm.  Thur- 
mond, Sheppard  Bros.,  and  C.  H.  &  R.  S. 
Cohen,  for  respondent. 

WOODS,  J.  The  steel  bridge  of  the  South- 
em  Railway  Company,  crossing  the  Savan- 
nah river  from  Hamberg,  S.  C,  to  Augusta, 
Ga.,  was  built  and  Is  maintained  solely  for 
railroad  purposes.  About  200  yards  from 
this  bridge  there  is  a  bridge  maintained  for 
the  use  of  the  public.  James  J.  Chapman, 
on  the  8l6t  of  March,  1906,  undertook  to 
walk  across  the  railroad  bridge  and  was 
killed,  either  by  being  knocked  off  the  bridge 
by  one  of  the  defendant's  engines,  or  by  fall- 
ing into  the  river  In  the  effort  to  get  out  of 
the  way  of  the  engine.  The  plaintiff,  as  ad- 
ministrator of  Chapman's  estate,  recovered 
judgment  for  $3,000  against  the  defendant 
railroad  company,  under  a  complaint  alleg- 
ing that  Chapman's  death  was  caused  by  the 
joint  and  concurrent  negligence,  recklessness, 
and  wantonness  of  the  defendant  railroad 
company  and  Its  agent  In  charge  of  the  en- 
gine, the  defendant  Brewer,  in  these  par- 
ticulars: "(a)  In  running  the  said  locomo- 
tive engine  across  the  said  bridge  without  a 
headlight  while  it  was  dark;  (b)  in  running 
the  said  locomotive  engine  at  a  high  rate  of 
speed  across  said  bridge  when  the  said  en- 
glneman  knew,  or  by  the  exercise*  of  due 
care  could  and  would  have  known,  that  he 
would  meet  or  run  over  some  person  walking 
across  said  bridge,  as  It  was  dark  thereon; 
(c)  In  failing  to  stop  or  lessen  the  speed  of 
said  engine  after  the  said  James  J.  Chapman 
was  seen,  to  give  him  an  opportunity  to  es- 
cape from  his  danger;  (d)  in  failing  to  have 
a  safe  place  from  one  end  of  the  bridge  to 
the  other,  for  persons  walking  across  the 
same,  to  stop  and  protect  themselves  from 
the  passing  engine  or  train;  (e)  in  having 
the  safety  aprons  too  far  apart;  (f)  In  that 
the  said  G.  T.  Brewer,  the  engineman  in  con- 
trol of  said  engine,  saw,  or  by  the  exercito 
of  ordinary  care  could  and  would  have  seen, 
the  said  James  J.  Chapman,  or  his  bulk,  in 
time  to  stop  the  said  engine  before  reaching 
him,  but  he  did  not  even  reduce  the  speed 
thereof,  which,  if  done,  might  have  given 
the  said  James  J.  Chapman  a  chance  to  es- 
cape from  his  place  of  danger;  (g)  in  that 
the  said  engineman  In  control  of  said  engine 
failed  to  keep  a  reasonable  lookout  for  per- 
sons passing  to  and  fro  on  said  bridge;  (h) 
in  striking  the  said  James  J.  Chapman,  and 
hurling  him  Into  said  river,  or  in  putting 
him  into  such  imminent  danger  of  life  or 
limb,  as  to  cause  him  to  leap  or  back  into 
said  river,  as  a  safer  way  of  escape  from 
his  dangerous  position.' 


ft 


*For  other  casss  see  same  topic  and  lectlon  NUMBER  ia  Dec  A  Am.  Dig>*  1907  to  date.  A  Reporter  Indmea 


960 


67  SOUTHBASTDBN  RBPOBTBB. 


(S.0 


The  main  question  made  by  the  appeal  Is 
whether  a  nonsuit  should  have  been  granted, 
on  the  grounds:  (1)  That  there  was  an  en- 
tire absence  of  evidence  tending  to  show 
that  the  death  of  Chapman  was  due  to  the 
actionable  negligence,  or  the  recklessness  or 
wantonness  of  the  defendants,  or  either  of 
them;  and  (2)  that  the  evidence  admitted  of 
no  other  inference  than  that  the  plaintiff 
was  guilty  of  contributory  negligence. 

The  case  is  one  of  difficulty,  because  the 
evidence  shows  beyond  doubt  that  a  main 
proximate  cause  of  Chapman's  death  was 
his  taking  the  great  and  perfectly  obvious 
peril  of  walking  over  a  railroad  bridge  when 
the  safe  public  bridge  over  the  river  was 
within  easy  access.  There  are  differences 
in  favor  of  the  defendant  on  this  point  be- 
tween this  case  and  Jones  v.  C.  &  W.  0.  Ry^ 
61  S.  a  556,  39  S.  B.  758;  Matthews  v.  Sea- 
board Air  Line  Ry.,  67  S.  C.  501,  46  S.  E. 
335,  65  L,  R.  A.  286;  McKeown  v.  S.  C.  &  Q. 
R.  R,,  68  S.  C.  483,  47  S.  Bi  713;  Goodwin 
V,  A.  O.  I*.  R.  R.,  82  S.  a  321,  64  S.  E.  242; 
Bamberg  v.  A.  a  L.  Ry.  Co.,  72  S.  C.  389,  51 
8.  B.  988.  These  cases  decided  that  it  could 
not  be  laid  down  as  an  inevitable  Inference 
that  a  person  walking  on  the  railroad  right 
of  way  was  always  a  trespasser,  but  that  it 
might  be  inferred  that  he  was  a  licensee, 
when  the  railroad  company  had  acquiesced 
in  the  general  use  by  the  public  of  the  road- 
bed as  a  path  or  street  But  In  these  cases, 
when  the  danger  from  trains  was  involved, 
the  public  use  was  of  the  ordinary  roadbed 
or  a  vety  short  trestle  from  which  escape 
was  easy  without  stopping  the  train  or  in 
any  way  interfering  with  the  railroad  busi- 
ness. In  the  cases  cited  it  was  entirely  con- 
sistent with  reason  to  say  that  it  was  not 
n^ligence  per  se  for  a  person  to  walk  on  the 
right  of  way  expecting  to  step  off  on  the  ap- 
proach of  a  train;  and  to  hold  further  that 
it  may  be  inferred,  from  the  general  and 
constant  travel  on  the  right  of  way  of  large 
numbers  of  persons  in  a  populous  communi- 
ty, that  the  railroad  company  had  acquiesced 
in  the  public  use  of  its  right  of  way,  and 
that  it  cannot  treat  those  whom  it  has  rea- 
son to  expect  to  find  there  as  trespassers. 

But  in  this  case  Chapman  was  killed  while 
walking  on  a  railroad  bridge  at  least  a  quar- 
ter of  a  mile  In  length  across  the  Savannah 
river,  which  was  a  part  of  a  long  trestle 
with  some  fills.  The  facts  relied  on  to  indi- 
cate an  Implied  acquiescence  by  the  railroad 
company  in  its  use  by  the  public  were  that 
many  persons  actually  used  the  trestle  to 
cross  without  objection  by  the  railroad  au- 
thorities, and  that  one  or  two  planks  were 
laid  on  the  cross-ties  and  used  as  a  walk- 
way. But  witnesses  for  the  plaintiff  testi- 
fied that  at  Schultz's  Hill,  near  the  beginning 
of  the  trestle,  there  was  a  signboard  posted, 
plainly  forbidding  persons  to  use  the  trestle, 
that  the  passage  of  trains  over  the  bridge 
was  very  frequent,  and  that  the  attempt  to 
cross  the  bridge  was  dangeroua 


ELardly  anything  could  be  more  stupid 
than  a  railroad  company's  acquiescence  In 
the  use  of  Its  river  bridges  by  pedestrians- 
Such  stupidity  should  not  be  lightly  inferred. 
We  do  not  see  how  acquiescence  so  s^iseless 
can  be  inferred  from  the  fact  that  many  per- 
sons chose  to  take  the  risk  of  using  the  tres- 
tle when  the  railroad  company  had  posted  a 
conspicuous  notice  forbidding  them  to  do 
so.  It  cannot  be  Inferred,  from  the  fact  that 
planks  were  placed  on  the  bridge  by  the  com- 
pany to  be  used  by  its  own  employ^,  that 
the  railroad  company  intended  others  to 
cross.  When  a  railroad  company  or  other 
owner  of  dangerous  property  warns  persons* 
against  Its  use,  those  who  insist  on  incurring 
the  peril  of  using  it,  however  numerous  they 
may  be,  have  no  right  to  charge  the  owner 
with  acquiescence  in  the  use.  It  is  true  that 
Chapman  did  not  enter  the  trestle  where  the 
notice  was  posted,  but  climbed  up  one  of 
the  supports  to  which  crosspleces  were  nail- 
ed. But  surely  it  cannot  be  contended  that 
the  railroad  company  was  bound  to  put  signs 
all  along  the  trestle  in  anticipation  that  per- 
sons might  climb  on  it  As  was  well  remark* 
ed  by  the  court  in  Bums  v.  Southern  Ry.  Co., 
63  S.  C.  46,  40  S.  B.  1018,  the  care  required 
of  owners  of  such  property  does  not  extend 
to  the  guardianship  of  those  who  insist  on 
becoming  trespassers  and  using  the  property 
of  others  unlawfully. 

But  if  It  be  assumed  that  Chapman  was  a 
licensee,  and  not  a  trespasser,  we  think  the 
facts  show  beyond  all  doubt  that  he  was 
guilty  of  contributory  negligence  in  attempt- 
ing to  walk  across  the  bridge.  Everybody 
knows  that  walking  a  long  railroad  trestle 
over  which  trains  frequently  pass  is  a  very 
dangerous  undertaking,  and  several  witnesses 
for  the  plaintiff  so  testified.  The  pedestrian 
who  makes  the  attempt  must  know  that  even 
where  there  are  stands  for  water  barrels  on 
the  trestle  they  are  not  Intended  for  his  use, 
and  that  he  runs  the  risk  of  reaching  them 
and  finding  them  safe  refuge.  In  Smalley 
V.  Southern  Ry.  Co.,  57  S.  C.  248,  35  S.  E.  489, 
it  was  held  that  an  engineer  who  sees  a  man 
on  a  river  bridge  in  apparent  possession  of 
his  senses  is  not  required  to  stop  his  train, 
but  may  assume  that  such  person  has  a  way 
of  escape.  It  Is  true  that  the  way  of  escape 
from  collision  with  the  train  is  attended  with 
danger;  but,  when  the  pedestrian  has  de- 
liberately taken  the  chances  of  being  able  to 
use  it,  he  has  only  himself  to  blame  if  he 
miscalculates  and  does  not  find  safety  at  the 
side  of  the  trestle  or  under  It  Chapman  de- 
liberately climbed  on  the  trestle  and  negli- 
gently chose  to  take  this  peril,  and  that  too, 
without  the  excuse  of  emergency  or  neces- 
sity ;  for  the  public  bridge  only  200  yards 
away  afforded  a  convenient  and  safe  cross- 
ing. As  will  be  seen  by  reference  to  the  cita- 
tions in  Matthews  v.  Seaboard  Air  Ldne  R.  B. 
Co.,  supra,  our  cases  have  gone  beyond  many 
other  courts  of  high  authority  in  aMowing  the 
general  use  of  the  right  of  way  by  the  puJi> 
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lie  In  a  populoT3S  commnnity  to  be  taken  as 
evidence  of  acquiescence  by  the  railroad  com- 
pany in  tbat  use.  But  we  can  find  no  case  In 
this  state  or  elsewhere  which  holds  that  a 
man  who  undertakes  to  walk  a  long  trestle 
over  a  river,  in  spite  of  a  posted  notice  not 
to  do  so,  is  a  licensee,  or  that  such  an  at- 
tempt Is  not  negligence  per  se. 

We  think  the  evidence  shows  conclusively 
that  Chapman  was  a  trespasser  who  took  the 
risk  of  being  injured  by  meeting  a  train  on 
the  bridge;  and  that,  if  he  had  been  a  li- 
censee injured  by  the  negligence  of  the  de- 
fendants, his  contributory  negligence  would 
have  defeated  a  recovery. 

On  the  issue  as  to  whether  a  nonsuit 
should  have  been  granted,  It  remains  to  con- 
sider whether  there  was  any  evidence  that 
Chapman  as  a  tre^asser  met  his  death  on 
account  of  the  recklessness  or  wantonness 
of  the  defendant  Brewer,  who  was  in  charge 
of  the  engine,  which  he  was  taking  across 
the  river;  for,  if  the  accident  was  due  to 
the  wantonness  or  recklessness  of  the  de- 
fendants, then  the  contributory  negligence  of 
the  plaintiff  would  not  prevent  his  recovery. 
The  witnesses  who  knew  anything  of  the  ac- 
cident itself  were  Hall  on  behalf  of  the 
plaintiff,  and  Brewer  on  behalf  of  the  de- 
fendant Hall,  after  testifying  that  Chap- 
man came  to  his  house,  which  was  about  40 
or  50  yards  from  the  point  where  he  climbed 
on  the  trestle,  between  sunset  an&  dark,  gave 
this  account  of  the  accident:  "He  came  to 
my  house  coming  from  Schultz's  Hill.  I  was 
standing  In  my  back  porch.  When  he  came 
by  the  house,  I  could  see  him  from  the  back 
porch,  as  my  house  sits  this  way  with  the 
street  (indicating).  The  bouse  that  I  lived 
In  there  was  the  only  house  on  the  block. 
He  went  under  the  bridge  and  went  up  the 
ladder,  and  as  far  as  I  could  see  him  he 
went  in  the  first  span  of  the  bridge,  when 
I  heard  the  train  coming  from  the  Augusta 
side  of  the  river.  I  could  tell  that  it  was 
running  fast  by  the  exhaust  of  the  train. 
When  he  had  got  in  far  enough,  I  could  not 
see  him,  and  the  train  came  very  fast  until 
he  got  within  a  little  piece  from  the  Carolina 
side  of  the  river.  I  heard  this  engine  com- 
ing, and  all  at  once  it  reduced  its  speed,  and 
went  on  across  that  way  until  it  came  to 
about  even  with  my  house,  right  at  my  house, 
and  then  the  engineer  pulled  out  the  throttle 
and  the  train  went  on.  The  fuss  of  the  en- 
^ne  did  not  drown  the  man  hollering:  'Oh 
liOrd!  Help!'  And  I  could  hear  the  slush. 
Blush  of  the  water  as  he  struggled  there,  and 
I  ran  to  his  assistance,  and  when  I  got  with- 
in a  few  steps  of  the  water  I  heard  him  hol- 
ler the  last  time,  and  I  could  not  see  any 
one,  as  it  was  dark.'*  Hall  further  testified 
that  there  was  no  headlight  on  the  engine, 
and  tiiat  the  bell  was  not  rung  nor  the 
whistle  blown. 

If  this  were  all,  any  conclusion  as  to 
whether  Chapman  was  knodced  off  by  the 
engine  or  fell  off  in  his  effort  to  escape  woifld 
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be  mainly  conjectural.  But  the  defendant 
Brewer  gave  this  account:  "Just  as  I  gol 
about  middleways  of  the  first  span  from  the 
Augusta  side,  I  saw  a  man  on  the  bridge. 
I  could  see  him  as  plain  as  any  one  of  you. 
When  I  saw  this  man,  he  quickened  his  pace, 
as  if  to  make  to  one  of  these  water  barrels, 
which  was  the  first  or  second  barrel  on  the 
Carolina  side  of  the  river,  the  Hamberg 
side.  I  slowed  down  the  engine  there  for  a 
few  spaces,  and  I  saw  this  man  step  from  the 
track  into  the  platform  where  this  water  bar- 
rel was.  I  saw  him  standing  there  right  by 
the  water  barrel,  on  the  upper  end  of  it  next 
to  the  river.  I  saw  him  standing  there  hold- 
ing on  to  the  barrel  this  way,  with  his  back 
up  the  river.  I  pulled  the  engine  ahead  and 
passed  on  over  to  Hamberg,  and  the  front 
end  of  the  boiler  obstructed  my  view,  be- 
cause I  was  on  the  opposite  side  of  the  en- 
gine from  where  this  man  was  standing.** 
.  These  statements  of  Hall  and  Brewer  are 
reconcilable,  and.  If  both  be  taken  as  true, 
the  inference  could  hardly  be  avoided  that 
the  engineer  ezerdsed  such  care  that  he  was 
in  no  wise  chargeable  with  the  death  of 
Chapman.  But,  taking  Hall's  statement 
alone,  it  might  be  inferred  either  that  the 
engine  was  "slowed  up**  in  time  to  allow 
Chapman  to  get  off  the  track  at  the  water 
barrel,  and  then  Its  speed  increased,  or  that 
it  was  "slowed  up*'  after  knocking  Chapman 
off.  On  this  point  the  plaintiff  offered  a 
witness  who  testified  that  he  had  heard 
Brewer  say,  after  coming  off  the  witness 
stand,  that  he  did  knock  Chapman  off.  In  ad- 
dition to  this,  the  fact  appeared  that  Brewer 
was  running  an  engine  very  easily  controlled, 
because  It  had  no  cars  attached.  This  evi- 
dence furnished  some  foundation  for  the  Jury 
to  find  that  the  engineman  saw  Chapman  in 
abundant  time  to  stop  his  engine,  or  so  re- 
duce its  speed  as  to  allow  Chapman  to  get  to 
a  water  barrel  stand,  and  that  he  neverthe- 
less went  on  and  knocked  Chapman  off ;  that 
there  wafs  no  necessity  for  the  engineer  to 
run  on  in  the  face  of  Chapman*s  peril,  since 
he  was  running  a  mere  shifting  engine,  and 
not  a  train  of  cars ;  that  the  engine  was  run 
over  the  bridge  at  high  speed  without  lights 
and  without  signals.  Such  facts,  if  found  by 
the  Jury,  would  support  an  inference  of  in- 
difference and  wanton  disregard  of  the  safe- 
ty of  trespassers,  especially  when  the  defend- 
ant had  notice  that  many  persons  were  tres- 
passing on  the  bridge  notwithstanding  the 
notice  not  to  do  so.  We  think  it  was  possible 
to  infer  wantonness  from  the  evidence,  and 
therefore  the  nonsuit  was  properly  refused. 

The  objections  to  the  testimony  cannot  be 
sustained.  A  witness  certainly  may  testify 
as  to  whether  it  is  daylight  or  dark,  and  the 
witness  did  nothing  more  in  the  testimony 
which  is  objected  to.  It  may  be  that  the  wit- 
ness Brigham  was  testifying  from  hearsay 
when  he  said  his  son  had  crossed  the  bridge ; 
but  his  testimony  was  of  no  consequence  aft- 
er the  introduction  of  undisputed  evldtoce 
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tliat  a  great  number  of  persons  had  crossed. 
Objection  was  made  to  the  witness  Black- 
stone  testifying  that  he  had  never  heard  of 
the  railroad  making  any  objection  to  persons 
crossing  the  bridge.  This  testimony  was 
negative ;  but  it  was  relevant  No  objection 
was  Interposed  to  the  further  statement  of 
the  witness  that  he  supposed  he  would  have 
known  of  it,  if  there  had  been  objection. 

In  the  twelfth  exception  error  is  assigned 
in  charging:  "And  if  you  further  find  that 
the  said  James  J.  Chapman  was  guilty  of 
negligence,  and  his  negligence  was  not  a 
proximate  cause  of  death,  but  the  defendant's 
negligence  was  the  cause  of  his  death,  then 
the  plaintiff  would  be  entitled  to  recover  in 
this  action."  The  omission  to  say  that  in 
order  for  the  plaintiff  to  recover  it  was  neces- 
sary for  the  jury  to  conclude  that  the  de- 
fendant's negligence  was  the  proximate  cause 
of  Chapman's  death  was  not  material,  be- 
cause instruction  to  that  effect  had  been  al- 
ready given. 

The  other  exceptions  to  the  charge  were 
not  relied  on  in  the  argument  and  require  no 
detailed  discussion. 

The  judgment  of  this  court  is  that  the 
judgment  of  the  circuit  court  be  affirmed. 
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MARTIN  &  EARLE  v.  MAXWELL  et  al. 

(Supreme  Court  of  South  Carolina.     April  29, 

1910.) 

1.  Appeal  and  Errob  (J  174*)— Objections 
Below— Plaintiff's  Capacity  to  Sue. 

Where  the  point  made  in  argument,  that 
plaintiff  had  not  capacity  to  sue,  was  not  be- 
fore the  circuit  court,  it  cannot  be  considered 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §9  1121-1132;  Dec.  Dig.  8 
174.*] 

2.  Wills  (8  687»)— Estate  Created— Contin- 
gent Interest— Pebsonaltt. 

Where,  under  a  will,  the  trustee  named 
therein  was  to  sell  :he  land  and  divide  the 
proceeds  of  the  sale,  after  the  death  of  the 
life  beneficiary,  between  her  children,  their  in- 
terest is  a  contingent  interest,  not -in  the  land, 
but  in  the  proceeds  of  the  land,  which  is  per- 
sonalty. 

tE>d.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  9  1«42;   Dec.. Dig.  9  687.*] 

3.  Remainders  (§  14*)— Contingent  Remain- 
der—Assignment OR  Mortgage  op  Inter- 
est. 

An  assignment  or  mortgage  of  a  contingent 
remainder  in  land  is  good,  at  least  in  equity. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  9  10;    Dec.  Dig.  9  14.*] 

4.  Bankruptcy  (9  143*)  —  Remainder  in 
Land — Subject  to  Sale— Trustee. 

Under  Bankr.  Act  July  1,  1898,  c.  541,  9 
70a,  30  Stat.  565  (U.  S.  Comp.  St.  1901.  p. 
3451),  providing  that  all  property  that  a  bank- 
rupt could  by  any  means  have  transferred  pass- 
es to  the  assignee,  a  contingent  remainder  in 
land  is  subject  to  sale  by  the  trustee. 

[Ekl.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  9  143.*1 


5.  Remainders  (9  14*)  —  Contingent  Re- 
mainder-Personal Property— Mortgage 
—Effect. 

While  a  paper  in  the  form  of  a  mortgage  of 
a  iK>88ible  future  interest  in  personal  propertj 
cannot  operate  as  a  mortgage,  it  is  good  in 
equity  as  an  assignment. ' 

[Bd.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  9  10;    Dec.  Dig.  9  14.*] 

6.  Bankruptot  (9  143*)  —  Personal  Prop- 
erty —  Contingent  interest  —  Right  to 
Transfer— Effect. 

Under  Bankr.  Act  July  1,  1898,  c.  541, 
I  70a,  30  Stat.  565  (U.  8.  Comp.  St.  1901,  p. 
3451),  providing  that  all  property  which  a  bank- 
rupt could  by  any  means  have  transferred  pass- 
es to  the  assignee,  where  a  bankrupt  could 
transfer  a  possible  future  interest  in  personal 
property  before  his  bankruptcy,  it  passes  to  the 
assignee  in  bankruptcy. 

[Ed.  Note.— For.  other  cases,  see  Bankruptcy, 
Dec.  Dig.  9  143.*1 

7.  Bankruptcy  (9  143*)  —  Contingent  Be- 
icainderb— "Propestt." 

While  a  contingent  remainder  is  not  tech- 
nically an  estate,  but  a  mere  possibility  of  an 
estate  in  the  future.  It  Is  "property"  within 
Bankr.  Act  July  1,  1898,  c.  541,  9  70a.  30  Stat. 
565  (U.  S.  Comp.  St.  1901,  p.  3451) ;  that  term 
as  used  therein  being  of  the  broadest  possible 
signification,  embracing  everything  that  has  ex- 
changeable value,  or  goes  to  make  up  a  man^s 
wealth,  and  every  interest  or  estate  which  the 
law  regards  of  sufficient  value  for  judicial  recog^ 
nition. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  9  143.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  569a-5728;    vol.  8,  pp.  7768-7770.1 

a  Quieting  Title  (9  2*)- Personal  Prop- 
erty. 

A  complaint  to  remove  a  cloud  on  personal 
property  may  be  maintained,  since  any  distinc- 
tion between  real  and  personal  property  in  this 
respect  must  be  purely  artificial  and  tend  to 
hinder  the  practical  administration  of  justice. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Dec.  Dig.   9  2.*] 

9.  Quieting  Title  (9  13*)— Personal  Prop- 
erty—Possession— Necessity. 

One  not  in  possession  cannot  maintain  an 
action  to  remove  a  cloud  on  his  legal  title 
against  another  in  possession,  since  there  is  an 
adequate  legal  remedv  by  action  to  recover  pos- 
session when  the  title  to  land  is  involved,  and 
by  action  of  claim  and  delivery  when  the  title 
to  personal  property  is  involved ;  hence,  where 
plaintiff  was  not  entitled  to  possession,  his  in- 
terest being  a  contingent  remainder,  and  the 
question  presented  was  whether  he  had,  as 
trustee  in  bankruptcy,  the  right  to  sell  this  in- 
terest, and  it  was  important  to  the  trust  estate 
that  the  cloud  cast  upon  this  right  by  a  claim  of 
the  banlcrupt  that  the  purchaser  would  get 
nothing,  should  l>e  cleared  away  before  the  sale, 
his  only  remedy  to  prevent  a  sacrifice  at  the  sale 
by  reason  of  this  claim  was  to  ask  the  court  to 
determine  his  right  to  sell  before  he  offered  to 
sell  the  property,  so  that  that  relief  should  be 
granted. 

[Ejd.  Note.— For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  9  8;    Dec.  Dig.  9  13.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;  C.  C.  Featherstone,  Spe- 
cial Judge. 

Suit  by  Martin  &  Earle,  trustee  for  the  es- 
tate of  F.  B.  Maxwell,  bankrupt,  against  Mrs. 
Alice  Maxwell  and  others.  Decree  for  plain- 
tiff, and  defendants  appeal.    Aflarmed. 


•For  other  cases  see  same  topio  and  section  NUMBBR  in  Dec.  A  Am.  D.gs.  1907  to  date,  A  Reporter  Indaxea 
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Hood  &  Sullivan,  for  appellants.    B.  F.  Mar^ 
tin,  for  respondent. 

WOODS,  J.  This  appeal  is  from  a  decree 
overruling  a  demurrer  to  a  complaint,  the  ma- 
terial allegations  of  which  may  be  thus  stat- 
ed: On  the  24th  of  February,  1908,  the  de- 
fendant F.  B.  Maxwell  made  an  assignment 
of  all  his  property  for  the  benefit  of  his  cred- 
itors to  J.  M.  Paget  Thereafter,  on  the  ISth 
day  of  March,  1903,  Maxwell  was  adjudged  a 
bankrupt  by  the  District  Ck>urt  of  the  United 
States,  and  Martin  &  Eiarle,  a  partnership 
composed  of  B.  F.  Martin  and  C.  B.  Earle, 
became  trustee  for  the  bankrupt  estate.  This 
action  was  originally  brought  In  the  name  of 
the  partnership  as  trustee,  but  afterwards 
the  referee  in  bankruptcy,  with  the  consent 
of  a  majority  of  the  creditors  In  numbers 
and  amount,  substituted  C.  B.  Earle  as  trus- 
tee, and  the  complaint  was  amended  to  con- 
form to  the  change.  F.  B.  Maxwell,  the 
bankrupt,  is  the  grandson  of  F.  0.  Borstell 
and  the  son  of  Mrs.  Alice  Maxwell.  By  his 
will,  Borstell  made  the  following  devise:  "I 
will  and  bequeath  to  my  daughter,  Alice  Max- 
well, my  lot  on  Brick  Range  with  the  store- 
room, offices  and  all  buildings  connected  there- 
with, and  in  view  of  the  misfortunes  of  lifcT 
which  are  incident  to  all  persons  however 
prudent  and  cautious  they  may  be,  and  not 
from  any  distrust  of  my  said  daughter  or  her 
husband,  I  have  concluded  to  make  this  a 
trust  property,  and  therefore  vest  the  fee 
simple  of  said  lot  and  buildings  in  D.  S.  Max- 
well, as  trustee  for  her,  to  have  and  to  hold 
all  and  singular  the  said  premises  to  him  and 
his  heirs  and  assigns.  In  trust  nevertheless 
for  the  following  uses  and  purposes:  That 
my  said  daughter  shall  have  the  right  to  use, 
occupy  and  possess  the  said  property,  to  .re- 
ceive the  Issues,  rents  and  profits  of  the  same, 
for  and  during  the  term  of  her  natural  life, 
and  at  her  death,  the  same  to  be  sold  and  the 
proceeds  to  be  divided  among  her  children, 
share  and  share  alike,  the  share  of  any  de- 
ceased child,  or  more  remote  descendant  to 
take  the  share  to  which  the  parent  would  be 
entitled  if  living  as  under  the  statute  of  dis- 
tributions. And  should  the  said  trustee  die 
or  by  any  means  a  change  should  be  neces- 
sary, my  said  daughter  shall  have  the  right 
to  appoint  a  new  trustee  in  writing  without 
application  to  any  court,  who  shall  have  all 
the  rights  conferred  on  the  said  D.  S.  Max- 
well, and  so  continue  to  appoint  new  trustees 
as  often  as  a  contingency  may  arise.'*  Mrs. 
Maxwell,  the  life  beneficiary  of  the  trust,  Is 
still  living,  and  it  is  therefore  uncertain 
whether  at  her  death  the  bankrupt  will  take, 
or  his  children,  or  their  children  or  descend- 
ants. Some  years  before  Maxwell  was  ad- 
judged a  bankrupt,  he  undertook  to  assign  his 
interest  under  the  will  to  his  aunt.  Miss  Von 
Borstell,  now  Mrs.  Coleman ;  buf  this  assign- 
ment is  alleged  to  be  invalid  for  lack  of  rec- 
ord or  other  notice  to  subsequent  creditors. 
The  trustee,  believing  Maxwell's  Interest  in 


the  trust  estate  to  be  salable,  advertised  it 
for  sale,  and  thereupon  received  notice  from 
the  bankrupt  that  his  contingent  interest  was 
not  the  subject  of  sale,  and  that  "said  sale 
would  be  contested."  The  allegation  is  made: 
*'That  by  reason  of  such  notification  and 
claim  and  on  the  part  of  F.  B.  Maxwell  and 
on  the  part  of  others  on  his  behalf,  a  cloud 
has  been  and  is  now  being  cast  upon  the  title 
of  the  Interests  of  the  plaintiff  as  trustee, 
and  that  on  account  of  the  resultant  probabil- 
ity of  the  bidding  for  the  said  interest  being 
chilled  by  virtue  of  such  dalm  and  cloud  up- 
on the  title  as  aforesaid,  the  plaintiff  with- 
drew said  interest  from  sale  and  now  desires 
the  question  of  title  and  salability  of  the  said 
interest  to  be  determined  and  declared  by  the 
court,  and  the  doud  from  said  title  removed." 
The  relief  asked  is  that  the  doud  on  the  title 
be  removed,  that  the  court  determine  and  de- 
clare the  salability  of  the  Interest  of  the  bank- 
rupt, and  order  the  plaintiff  as  trustee  to  sell 
and  convey  it. 

In  the  decree  of  the  circuit  court  this  state- 
ment appears:  "By  consent  of  counsd,  the 
demurrer  to  the  original  complaint  is  to  be 
considered  as  made  to  the  amended  com- 
plaint." The  first  ground  of  demurrer  to  the 
original  complaint  was:  "Because  it  appears 
from  the  face  of  the  complaint  that  the  plain- 
tiffs have  not  legal  capadty  to  sue  for  the 
following  reason,  to  wit:  Sections  44  and 
45  of  the  act  of  Congress  entitled  'An  act  to 
establish  a  uniform  system  of  bankruptcy 
throughout  the  tJnited  States'  provide  that 
the  creditors  of  a  bankrupt  estate  shall  ap- 
point one  or  three  trustees  of  the  estate,  who 
shall  be  individuals  or  corporations ;  where- 
as, it  ai^ears  from  the  complaint  that  Martin 
&  Earle,  a  partnership  composed  of  B.  F. 
Martin  and  C.  B.  Earle,  and  engaged  in  the 
practice  of  law,  was  appointed  trustee  of  said 
estate  by  the '  creditors  of  the  bankrupt  es- 
tate." Act  July  1,  1898,  c.  541,  30  Stat.  557 
(U.  S.  Comp.  St.  1901,  p.  3438).  This  was  the 
only  objection  made  to  the  capacity  of  the 
plaintiff  to  sue,  and  it  was  removed  by  the 
amendment  alleging  C.  B.  Earle  to  be  the 
sole  trustee  and  substituting  his  name  as 
plaintiff  for  the  firm  name  of  Martin  &  Earle. 
Therefore  the  point  made  in  argument  that 
0.  B.  Earle  was  not  properly  appointed  trus^ 
tee  of  the  bankrupt  estate  was  not  before  the 
circuit  court  and  cannot  be  considered  by  this 
court 

By  the  demurrer  the  bankrupt,  Maxwell, 
submits  that  the  complaint  does  not  state 
a  cause  of  action:  First,  because  his  interest 
under  the  will  is  contingent,  and  is  therefore 
not  the  subject  of  sale ;  and,  second,  because 
the  will  provides  that  the  land  shall  be  sold 
on  the  death  of  his  mother  and  the  proceeds 
divided,  and  therefore  his  interest  is  person- 
alty, with  respect  to  which  an  action  to  re- 
move a  doud  on  title  cannot  be  maintained 
Section  TQa  of  the  bankruptcy  statute  pro- 
vides that  the  trustee  of  the  estate  of  the 
bankrupt  shall  be  vested  by  operation  of  law 


964 


67  SOUTHBASTBRN  RBPOBTBB. 


OEIGL 


with  the  title  of  the  bankrupt  as  of  the  date 
he  was  adjudged  a  bankrupt,  except  In  so  far 
as  it  l8  to  property  which  is  exempt,  to  "all 
property  which  prior  to  the  filing  of  the  peti- 
tion he  could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and 
sold  by  Judicial  process  against  him.'*  The 
bankruptcy  statute  further  provides  for  the 
sale  of  the  property  of  the  bankrupt  subject 
to  the  approval  of  the  bankrupt  court. 

Since  under  the  will  the  trustee  therein 
named  was  to  sell  the  land  and  divide  the 
pxx>ceed8  of  the  sale  after  the  death  of  the 
life  beneficiary,  the  interest  of  F.  B.  Maxwell 
and  the  other  children  of  Mrs.  Maxwell  is  a 
contingent  interest,  not  In  the  land,  but  in 
the  proceeds  of  the  land,  which  is  personalty. 
Wood  V.  Beeves,  23  S.  a  382 ;  Walker  v.  Kil- 
lian,  62  S.  C.  482,  40  S.  B.  887.  The  court 
held,  in  Pickens  v.  Pickens,  13  Rich.  Bq.  Ill, 
that,  while  a  contingent  interest  in  land  pass- 
es to  the  assignee  of  an  insolvent,  the  sale 
must  be  postponed  until  the  contingent  in- 
terest should  become  vested.  It  has  been  oft- 
en decided  in  this  state  that  an  assignment  or 
mortgage  of  a  contingent  remainder  in  land 
is  good,  at  least  in  equity.  Allston  v.  Bank  of 
the  State,  2  Hill,  Bq.  235 ;  Bountree  v.  Boun- 
tree,  26  S.  G.  450,  2  S.  B.  474;  Bank  v.  Gar- 
lington,  54  S.  G.  413,  32  S.  B.  513.  Under  the 
bankrupt  statute,  providing  that  all  property 
which  the  banlo'upt  could  by  any  means  have 
transferred  passes  to  the  assignee,  there  can 
be  no  doubt  that  a  contingent  remainder  in 
land  would  pass  and  would  be  subject  to  sale 
by  the  trustee. 

The  interest  of  the  bankrupt  in  this  case 
not  being  an  interest  in  the  land,  but  in  per- 
sonal property — ^the  money  to  be  realized 
from  the  sale  of  the  land— it  might  have 
been  doubted,  under  the  authority  of  Wood 
V.  Beeves,  supra,  whether  it  could  be  as- 
signed or  mortgaged;  for  in  that  case  the 
view  is  indicated  that  such  possible  future 
interest  in  personal  property  could  not  be 
mortgaged.  But  in  the  later  case  of  Walker 
V.  Killian,  supra,  it  is  expressly  held  that, 
while  a  paper  in  the  form  of  a  mortgage  of 
such  a  possible  future  interest  in  i)ersonal 
property  cannot  operate  as  a  mortgage,  it 
is  good  in  equity  as  an  assignment. 

In  three  cases  in  the  District  Gourt  of  the 
United  States  and  in  one  case  in  the  Circuit 
Gourt  of  Appeals,  it  has  been  held  that  such 
a  contingent  interest  in  either  real  or  per- 
sonal property  as  is  here  involved  does  not 
pass  to  the  trustee  in  bankruptcy,  because  it 
is  not  property  which  could  have  been  trans- 
ferred by  the  bankrupt.  In  re  Hoadley  (D. 
C.)  101  Fed.  233 ;  In  re  Gardner  (D.  C.)  106 
Fed.  670;  In  re  Twaddell  (D.  G.)  110  Fed. 
145 ;  In  re  Wetmore,  108  Fed.  620,  47  G.  C. 
A.  477.  But  these  cases  arose  under  the 
laws  of  New  York  and  Pennsylvania.  Under 
our  law  there  can  be  no  doubt  that  a  bank- 
rupt could  transfer  such  an  interest  before 
his  bankruptcy ;  and*  that  being  so,  the  con- 


clusion is  inevitable  that  it  passes  to  the 
trustee  under  a  bankrupt  act  which  provides 
that  all  "property"  shall  pass  which  the 
bankrupt  '*could  by  any  means  have  trans- 
ferred." It  is  true,  as  has  been  often  said, 
that  a  contingent  remainder  is  not  technical- 
ly an  estate,  but  a  mere  possibility  of  an  es- 
tate in  the  future;  but  that  is  very  far 
from  saying  that  it  Is  not  property.  The 
term  "property,"  used  in  the  bankruptcy  act, 
is  of  the  broadest  possible  signification,  em- 
bracing everything  that  has  exchangeable 
value,  or  goes  to  make  up  a  man's  wealth — 
every  interest  or  estate  which  the  law  re- 
gards of  sufficient  value  for  Judicial  recog- 
nition. Ghas.  ft  W.  G.  By.  Go.  v.  Beynolds, 
69  S.  G.  481,  48  S.  B.  476;  South  Bound  By. 
Go.  V.  Burton,  67  S.  G.  615,  46  S.  B.  340; 
Delassus  v.  United  States,  34  U.  S.  117,  9  L. 
Bd.  71;  E^ight  v.  United  Land  Association, 
142  U.  S.  161,  12  Sup.  Gt  258,  35  li.  Bd.  974. 
It  follows  that  under  our  decisions  the  in- 
terest of  the  bankrupt  under  the  will  was 
"property"  which  he  could  have  transferred, 
and  that,  therefore,  it  passed  to  his  trustee 
in  bankruptcy  to  be  sold  by  him. 

While  some  authorities  hold  otherwise,  we 
think  there  can  be  no  doubt  that  a  complaint 
'to  remove  a  cloud  on  the  title  to  personal 
property  may  be  maintained.  Pomeroy's 
Bemedies,  §  369.  Any  distinction  between 
real  estate  and  personal  property  in  this  re- 
spect must  be  purely  artificial  and  tssUl  to 
hinder  the  practical  administration  of  Jus- 
tice. It  is  true  that  the  trustee  Is  not  in 
possession,  and  the  general  rule  is  that  one 
out  of  possession,  and  claiming  the  title  and 
right  of  possession,  cannot  maintain  an  ac- 
tion to  remove  a  doud  on  his  legal  title 
against  another  person  in  possession,  for  the 
reason  that  there  is  an  adequate  legal  reme- 
dy by  the  action  to  recover  possession  when 
the  title  to  land  is  involved,  and  by  action 
of  claim  and  delivery  when  the  title  and 
right  of  possession  of  personal  property  is 
involved.  Pollitzer  v.  Beinkempen,  76  &  Gw 
517,  57  S.  B.  475.  But  in  this  case  the  plain- 
tiff is  not  entitled  to  possession;  his  prop- 
erty interest  being  a  contingent  remainder. 
The  question  which  he  presents  to  the  court 
is  whether  be  has,  as  trustee,  a  right  to  as- 
sign this  Interest  If  he  has  the  right  to 
sell  the  contingent  interest  of  the  bankrupt, 
then  it  is  manifestly  important  to  the  trust 
estate  that  the  cloud  cast  upon  that  right  by 
the  claim  of  the  bankrupt  that  the  purchas- 
er will  take  nothing  should  be  cleared  away 
before  the  sale.  The  only  remedy  which  the 
plaintiff  has  to  prev^it  a  sacrifice  sale  of 
the  trust  property  by  reason  of  this  claim  is 
to  ask  the  court  to  determine  his  right  to 
sell  before  he  offers  the  property.  Hie  right 
and  duty  of  the  plaintiff  to  have  a  fair  sale 
of  the  property  being  evident,  the  court 
should  notVithhold  the  relief  asked. 

It  might  have  been  more  appropriate  to 
have  the  right  determined  by  application  to 
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the  federal  court  having  control  of  the  bank- 
rupt proceedings;  but  that  point  was  not 
made  by  the  demurrer,  and  Is  not  before  us. 
The  Judgment  of  this  court  is  that  the 
Judgment  of  the  circuit  court  be  affirmed. 


tl52  N.  C.  MX) 


STATE  V.  SMITH. 


(Supreme  Court  of  North  Carolina.    April  20, 

1910.) 

Appeal  and  Brbob  (§  389*)— Appeal  in  For- 
ma Paupebis— Defbotivb  Ajtidavit— Dis- 
missal. 

An  affidavit  to  appeal  in  forma  pauperis 
omitting  to  aver  that  it  is  made  in  good  faith, 
as  required  by  Revisal  1905,  §  3278,  is  fatally 
defective,  entitling  the  appellee  to  a  dismissal 
on  motion  as  a  matter  of  right,  and  not  of  dis- 
cretion. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  389.*] 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty;  Long,  Judge. 

Action  by  the  State  against  John  Smith. 
Judgment  for  the  former,  and  the  latter  ap- 
peals.   On  motion  to  dismiss.    Granted. 

J.  S.  Grogan,  for  appellant.  The  Attorney 
General,  for  the  State. 

PER  CURIAM.  The  affidavit  to  appeal 
In  forma  pauperis  is  fatally  defective,  as  it 
omits  the  averment  that  it  is  made  *'in  good 
faith,"  -which  is  required  by  Revisal,  $  3278. 
The  appeal  must  be  dismissed  on  motion  as 
a  matter  of  right,  not  of  discretion.  State 
T.  Harris,  114  N.  C.  830,  19  S.  E.  154 ;  State 
T.  Rhodes,  112  N.  C.  856,  16  S.  E.  930; 
State  V.  Jackson,  112  N.  C.  849,  16  S.  E.  906 ; 
State  V.  Shoulders,  111  N.  a  637,  15  S.  E. 
877;  State  v.  Wylde,  110  N.  C.  500,  15  S.  E. 
6 ;  State  t.  Tow,  103  N.  C.  350,  9  S.  E.  411 ; 
State  v.  Moore,  93  N.  C.  500 ;  State  v.  Payne, 
93  N.  C.  612;  State  v.  Jones,  93  N.  O.  617; 
State  V.  Morgan,  77  N.  C.  510;  State  v. 
Divine,  69  N.  C.  390,  cited  and  approved; 
State  V.  Bramble,  121  N.  C.  603,  28  S.  E. 
269;  State  v.  Atkinson,  141  N.  C.  735,  53 
S.  E.  228. 

In  State  v.  Parish,  151  N.  C.  659,  65  S. 
B.  762,  the  court  said :  "Unless  the  require- 
ment of  the  statute,  both  as  to  time  and  to 
manner,  are  complied  with,  the  appeal  is 
Bot  in  this  court.  The  defect  is  Jurisdic- 
tional, and  we  have  no  power  to  allow 
amendment,  and  the  appellee  has  a  right  to 
have  the  appeal  dismissed.  State  v.  Bram- 
ble, 121  N.  C.  603,  28  S.  E.  269;  State  v. 
Gatewood,  125  N.  C.  695,  34  S.  E.  543,  and 
fiumerous  cases  there  cited."  To  same  effect: 
State  V.  Duncan,  107  N.  C.  818,  12  S.  E.  382; 
State  T.  Payne,  93  N.  C.  613.  In  State  v. 
Keebler,  145  N.  C.  562,  59  S.  E.  873,  It  Is 
said:  "In  this  state  an  appeal  is  a  right. 
but  not  an  absolute  right  If  the  appeal  bond 
is  not  giyen,  or  the  proper  certificate  In  lieu 
thereof,  the  appeal  is  dismissed.' 

Appeal  dismissed. 


f» 
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BOGGAN  et  aL  t.  SOMBRS  et  aL 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

L  Deeds   (§    124*)—CoNSTBUcnoN  —  Estates 
Con vETED— Necessity  fob  Use  of  ••Heirs.** 
A  deed  prior  to  the  statute  of  1879  to  con- 
vey a  fee-simple  estate  was  required  to  embrace 
the  word  ••heirs**  in  connection  with  the  gran- 
tee's name,  and  description  in  some  way  of  hia 
estate,  and  the  mere  use  of  the  word  in  connec- 
tion with  the  grantor's  name  was  not  sufficient 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  346^351 ;    Dec.  Dig.  8  124.*] 

2.  Deeds   (f   129*)  —  Constbuotion  —  Estate 
Conveyed— Life  EIstate. 

A  deed  executed  in  1856  did  not  employ 
the  word  **heir8*'  in  connection  with  the  names 
of  any  of  the  grantees  the  habendum  clause  de- 
scribing the  estate  conveyed  as  ••to  have  and  to 
hold  said  lot  of  land  with  the  appurtenances  to 
her  the  said"  M.  for  her  sole  and  separate  use 
during  her  life,  and,  at  her  death,  to  her  daugh- 
ters, and  issue  of  such  as  may  not  be  living 
at  the  time,  equally  to  be  divided  between  theuL 
said,  if  any,  to  take  the  share  of  their  deceased 
parent.*'  Held,  that  the  words  ••and  issue  of 
such  as  may  not  be  living  at  the  time,*'  etc., 
were  used  by  the  grantor  only  as  words  of  pur- 
chase, and  as  descriptio  persons,  indicating 
that  the  children  or  grandchildren  or  other  line- 
al descendant  should  represent  their  mother  or 
ancestor,  and  take  the  same  estate  she  would 
have  taken  under  the  deed,  and,  the  word 
•'heirs"  not  being  used,  the  deed  conveyed  mere- 
ly a  life  estate  to  the  daughters  of  M. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  301 ;   Dec  Dig.  §  129.*] 

3.  Tenancy  in  Common  (§  15*)— Tenants  in 
Common. 

One  of  several  tenants  in  common  of  land, 
the  interests  of  the  other  co-tenants  in  which 
had  reverted  to  the  grantor's  devisee,  could  not 
acquire  title  by  adverse  possession  against  her 
co-tenant,  the  devisee,  by  occupation  and  sols 
appropriation  of  the  profits  for  less  than  20 
years. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  S  45 ;  Dec.  Dig.  §  15.*] 

4.  New  Trial  (J  42*)— Discretion  of  Court 
—Relationship  of  Juror. 

The  granting  of  a  new  trial  because  a  ju- 
ror was  of  kin  to  some  of  the  formal  parties 
plaintiff  of  record  lies  within  the  discretion  of 
the  trial  court. 

[Ed.  Note. — ^For  other  cases,  see  New  Trial, 
Cent  Dig.  §  77 ;   Dec.  Dig.  §  42.*] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty ;   W.  J.  Adams,  Judge. 

Action  by  Eva  H.  Boggan  and  husband 
against  Clark  Somers  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

The  feme  plaintiff  claimed  title  under  the 
will  of  her  father,  H.  B.  Hammond,  who  died 
In  1883;  the  part  of  the  will  directly  rele- 
vant to  the  inquiry  being  as  follows:  *'Item 
8.  I  give  to  my  son-in-law,  W.  O.  Bennett, 
tlie  house  and  lot  in  the  town  of  Wadesboro 
In  which  Mary  Jane.  Ellen  and  Lydia 
Moore  now  lives,  and  the  Cash  land  near 
Wadesboro,  in  trust  for  the  following  pur- 
poses, to  wit:  That  he  shall  allow  the  said 
Mary  Jane,  Ellen  and  Lydia  Moore  to  oc- 
cupy said  house  and  pay  the  rent  of  the  land 
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toward  their  support  so  long  as  he  thinks 
It  advisable  to  do  so,  and  after  he  ceases  to 
pay  said  rent  for  their  benefit,  the  house  and 
lot  they  occupy  and  one-half  of  the  Cash 
land  shall  be  given  to  my  daughter,  Eva 
Boggan,  wife  of  U  Lt.  Boggan,  and  her  chil- 
dren, the  other  half  of  the  Cash  land  hav- 
ing been  disposed  of  by  me  in  item  four  of 
this  will."  Defendant  claimed  title  under 
a  deed  from  H.  B.  Hammond,  bearing  date 
August  6,  1S56;  the  clause  in  the  deed  rele- 
vant being  as  follows:  "To  have  and  to  hold 
said  lot  of  land,  with  the  appurtenances,  to 
her,  the  said  Mary  D.  Moore,  for  her  own 
sole  and  separate  use  during  her  natural 
life,  and,  at  her  death,  then  to  the  daughters 
of  said  Mary  D.  Moore  and  issue  of  such  as 
may  not  be  living  at  the  time,  equally  to  be 
divided  between  them,  said,  if  any,  to  taliie 
the  share  of  their  deceased  parent,  and  the 
said  H.  B.  Hammond  doth  warrant  the  title 
of  the  said  lot,  etc.,  against  the  lawful  claims 
of  all  persons  whatsoever.'*  It  was  admitted 
that  both  the  will  and  deed  embraced  the 

■ 

land  in  controversy;  that  Mary  D.  Moore, 
one  of  the  grantees  therein,  died  August  22, 
1873,  having  reconveyed  her  interest  in  the 
land  to  H.  B.  Hammond,  and  leaving  her 
surviving  four  daughters,  Mary  Jane,  Lydia, 
Ellen,  and  Elizabeth  (Moore,  now  Somers); 
that  Mary  Jane  Moore  died  without  issue 
in  1885,  Lydia  Moore  died  without  issue  in 
18d5,  Ellen  Moore  died  without  issue  in  1904; 
that  Elizabeth  Moore  (now  Somers)  is  still 
living;  that  Mary  D.  Moore  and  her  three 
daughters  who  are  dead  lived  on  the  land 
from  the  date  of  the  deed  till  their  death, 
respectively,  as  above  set  forth,  and  the 
fourth  daughter,  Elizabeth  Moore  (now  So- 
mers), is  a  lunatic,  and  has  been  in  the  asy- 
lum since  1870,  or  about  that  time,  and  her 
son,  Clark  Somers,  now  about  45  years  of 
age,  has  been  on  the  property  at  intervals 
for  42  years,  living  with  his  grandmother 
and  aunts  till  they  died,  and  has  since  lived 
there  representing  his  mother. 

There  was  testimony  tending  to  show  that 
soon  after  the  death  of  Mr.  Hammond,  the 
devisor,  his  son-in-law,  W.  O.  Bennett,  men- 
tioned in  item  8  of  the  will,  acting  under  the 
will,  permitted  the  three  daughters  of  Mary 
D.  Moore  to  continue  in  possession  of  the 
property,  or  acquiesced  in  such  possession, 
and  gave  them  the  revenue  arising  from 
the  property  conveyed  under  the  eighth  item 
of  the  vrill  till  the  death  of  Ellen  Moore  in 
1904 ;  the  testimony  of  W.  O.  Bennett  on  that 
matter  being  as  follows:  "Q.  Who  gave  them 
their  support  after  his  death?  A.  Well,  I 
had  to  be^n  to  help  them  along  in  a  few 
days  after  Mr.  Hammond  died.  They  came 
to  me  for  help,  when  I  found  that  he  had 
made  some  arrangement  for  their  support. 
Q.  How  long  and  to  what  extent  did  you 
continue  this  assistance?  A.  I  continued  it 
until  from  about  the  23d  day  of  October, 
1883,  up  to  the  6th  day  of  October,  1904, 
making  about  21  years,  you  might  say.    (De- 1 


fendant  objects  to  question  and  answer.)  Q. 
Why  did  you  stop?  A.  Ellen  Moore,  the  last 
one  of  them,  died.  Q.  State  whether  or  not 
you  permitted  them  to  live  in  the  house  on 
the  lot  where  they  were  living  at  Mr.  Ham- 
mond*s  death  in  accordance  with  the  direc- 
tion vested  in  you  under  the  will?  (Defend- 
ant objects.  Defendant  objected  to  counsel 
prompting  the  witness  about  his  answers, 
especially  a  different  counsel  from  the  one 
conducting  the  examination.)  A.  When  Mr. 
Hammond  died,  they  were  living  In  the 
house.  I  furnished  them  as  much  as  the 
rents  of  the  place  would  justify  and  more. 
I  hauled  them  wood.  What  I  mean,  I  had 
not  the  means  to  give  them  better.  I  left 
them  to  the  enjoyments  of  all  the  profits  of 
the  whole  property  without  interfering  with 
them  in  any  way  whatever  under  the  will. 
All  I  did  was  under  the  will.  Let  that  be 
understood.  In  three  days  after  Mr.  Ham- 
mond died  I  was  feeding  them.  I  went  from 
my  house  to  the  Cash  place  with  wagons  and 
hauled  wood  for  them." 

There  was  verdict  for  plaintiff.  The  court 
rendered  Judgment  in  favor  of  plaintiff  for 
the  ownership  and  possession  of  the  property 
subject  to  the  estate  of  Elizabeth  Somers 
as  tenant  in  common  of  one  undivided  fourth 
interest  for  and  during  the  term  of  her  nat- 
ural life,  and  defendant  excepted  and  ap- 
pealed. 

J.  W.  Gulledge,  for  appellants.  McLendon 
A  Thomas  and  J.  A.  Lockhart*  for  appellees. 

HOKE,  J.  On  the  testimony,  if  believed, 
the  feme  plaintiff  took  and  holds  whatever 
interest  was  conveyed  by  her  father's  will, 
and,  if  this  interest  is  sufilclent  to  Justify 
the  plaintiff's  recovery,  the  results  of  the 
trial  should  not  be  disturbed.  And  we  are 
not  called  on  to  determine  whether,  on  the 
facts  in  evidence,  the  three  daughters  of 
Mary  D.  Moore,  referred  to  in  item  8,  had 
elected  to  take  under  the  will;  for,  if  this 
position  should  be  conceded  to  defendant,  we 
are  of  opinion  that  the  plaintiff  is  entitled  to 
the  estate  which  has  been  awarded  her  by 
the  verdict  and  Judgment 

As  heretofore  stated,  the  defendants  dalm 
under  the  deed  of  H.  B.  Hammond,  bearing 
date  in  1856,  and  contend  that  this  deed  con- 
veyed a  fee  simple  to  the  four  daughters  of 
Mary  D.  Moore,  and,  if  not,  that  defendant's 
title  is  protected  by  the  statute  of  limita- 
tions, but  neither  position  can  be  maintained. 
While  our  court  has  long  shown  a  disposi- 
tion to  interpret  deeds  as  conveying  a  fee 
simple,  where  such  a  construction  would 
manifestly  best  effectuate  the  intent  of  the 
parties,  in  deeds  bearing  date  prior  to  the 
statute  of  1879,  they  have  always  required, 
for  the  creation  of  such  an  estate,  that,  as 
a  mere  construction  of  the  legal  title  on  the 
face  of  the  instrument,  the  words  "heirs'* 
should  appear  in  the  deed  as  connected  with 
the  name  of  the  grantee,  and  descriptive  In 
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some  way  of  his  estate,  and  that  such  a  con- 
struction was  not  permissible  when  It  only 
appeared  in  connection  with  the  name  of  the 
grantor.  A  very  full  reference  to  many  of 
these  decisions  will  be  found  in  Real  EiState 
db  Trust  Ck>.  ▼.  Bland  et  al.  (at  the  present 
term)  67  S.  E.  483,  and  in  addition  to  this 
case  we  will  only  cite  the  case  of  Anderson 
V.  Logan,  105  N.  O.  266,  11  S.  E.  361,  as  an 
authority  more  directly  apposite  to  th^  pre- 
cise question  presented,  and  in  which  it  was 
held:  "(3)  Where  there  are  no  words  of  con- 
veyance in  the  Instrument,  or  where  the 
word  *heirs*  does  not  appear  in  any  part  of 
the  deed  except  in  c6nnection  with  the  name 
of  the  bargainor,  or  with  some  expression, 
such  as  'party  of  the  first  part,'  used  in  the 
clause  of  warranty,  or  elsewhere,  to  desig- 
nate the  grantor,  the  deed,  if  executed  before 
the  act  of  1879  was  passed,  will  be  construed 
as  vesting  only  a  life  estate  in  the  bar- 
gainee." Applying  this  principle,  the  deed 
in  question,  bearing  date  in  1856,  contains 
the  following  habendum  as  descriptive  of  the 
estate  conveyed :  **To  have  and  to  hold  said 
lot  of  land,  with  the  appurtenances,  to  her, 
the  said  Mary  D.  Moore,  for  her  own  sole 
and  separate  use  during  her  natural  life, 
and,  at  her  death,  then  to  the  daughters  of 
said  Mary  D.  Moore  and  issue  of  such  as 
may  not  be  living  at  the  time,  equally  to  be 
divided  between  them,  said,  if  any,  to  take 
the  share  of  their  deceased  parent,  and  the 
said  H.  B.  Hammond  doth  warrant  the  title 
of  the  said  lot,  etc.,  against  the  lawful  claims 
of  all  persons  whatsoever."  And  shows  that 
neither  in  this  nor  any  other  part  of  the 
instrument  does  the  word  *'heirs"  appear 
in  connection  with  the  name  of  the  grantee, 
or  any  one  of  them ;  and  it  Is  clear  that  the 
words  "and  issue  of  such  as  may  not  be  liv- 
ing at  the  time  equally  to  be  divided  between 
them,  said,  if  any,  to  tsike  the  share  of  their 
deceased  parent,"  were  only  used  by  the 
grantor  as  words  of  purchase,  merely  as  a 
descriptio  personse,  indicating  that  the  chil- 
dren, or  grandchildren,  or  other  lineal  de- 
scendant, should  represent  their  mother  or 
ancestor,  and  take  the  same  estate  as  she 
would  have  done  under  the  terms  of  the  deed. 
This  Interpretation  finds  support  in  the  fact 
that  one  of  the  witnesses  seems  to  have  been 
versed  in  the  law,  and  the  grantor  himself 
was  evidently  a  man  of  fine  business  qualifi- 
cations, leaving  a  large  estate  intelligently 
disposed  of  by  a  holograph  will,,  and  both 
were  no  doubt  fully  aware  of  the  require- 
ment that  the  word  **helra"  was  necessary  to 
the  creation  of  a  fee-simple  estate. 

This  then  being  the  correct  interpretation 
af  the  deed,  the  will  of  H.  B.  Hammond 
would  operate  on  and  convey  such  an  interest 
as  he  had,  and,  as  the  life  estate  was  termi- 
nated iQT  the  death  of  each  tenant,  her  share 
would  accrue  and  enure  for  the  benefit  of  the 
devisee  and  holder  of  the  reversion  under 
the  will.    Nor  will  the  plea  of  the  statute  of 


limitations  avail  for  defendant's  protection 
As  we  have  stated,  the  deed  of  H.  B.  Ham- 
mond, .under  which  defendant  claims,  convey 
ed  to  Mary  D.  Moore  a  life  estate  in  the 
property,  remainder  for  life  to  the  daughter? 
of  said  Mary  D.  Moore,  and  as  each  one  of 
these  daughters  died  her  interest  reverted  te 
the  grantor  or  his  devisee,  constituting  her  a 
tenant  in  common  as  to  such  interest  with 
the  others;  and  in  such  case  our  decisions 
are  to  the  effect  that  the  title  of  such  a  ten- 
ant will  not  be  destroyed  by  occupation  and 
sole  appropriation  of  the  proceeds  of  the 
property  on  the  part  of  a  co-tenant  without 
more  for  any  period  short  of  20  years.  Clary 
V.  Hatton  (at  the  present  term)  G7  S.  E.  258; 
Dobbins  ▼.  Dobbins,  141  N.  C.  210,  53  S.  E. 
870,  10  L.  R.  A.  (N.  S.)  185,  115  Am.  St  Rep. 
682 ; '  Ward  v.  Farmer,  92  N.  C.  93,  the  prin- 
ciple referred  to  being  stated  in  this  last 
case  as  follows:  "The  rule  declared  in  Cald- 
well V.  Neeley,  81  N.  C.  114,  that  an  oust«  of 
one  tenant  in  common  by  another  will  not 
be  presumed  from  an  exclusive  uke  of  the 
common  property  and  the  appropriation  of 
its  profits  to  himself  for  a  less  period  than 
20  years,  and  the  result  is  not  changed  when 
one  enters  to  whom  a  tenant  In  common  has, 
by  deed,  attempted  to  convey  the  entire  tract, 
affirmed.  This  rule  extends  to  purchaser  of 
the  Interest  of  a  tenant  in  common  at  ex- 
ecution sale,  and  to  his  vendee."  And  there 
is  no  one  now  claiming  this  property  adverse- 
ly to  plaintiff,  who  can  show  such  an  occu- 
pation for  any  such  period;  defendant  Eliza- 
beth Somers,  so  far  as  the  evidence  now 
discloses,  not  having  been  on  the  property 
since  1870,  and  Clark  Somers  himself  not 
having  occupied  the  property  with  any  con- 
tinuity except  from  the  death  of  his  aunt, 
Ellen  Moore,  which  occurred  in  1904.  His 
wife  seems  to  liave  lived  upon  the  property 
for  some  time  after  her  marriage,  which 
occurred  in  1894;  but,  from  the  testimony, 
she  was  only  living  with  the  aunts  till  the 
death  of  Ellen,  and,  if  it  were  otherwise,  the 
occupation  is  not  of  sufficient  length.  The 
deed  then  conveying  this  life  estate  to  the 
four  daughters  of  Mary  D.  Moore,  and  three  of 
them  being  dead,  and  there  having  been  no 
adverse  occupation  by  any  one  for  the  time 
required  to  mature  an  adverse  title,  the  Judg- 
ment properly  awards  to  feme  plaintiff  the 
ownerahip  of  the  land,  su^bject  to  a  life  estite 
of  Elizabeth  Somers  for  one  undivided  fourth 
interest 

It  is  further  objected  to  the  validity  of 
the  trial  that  the  first  probate  of  the  will  of 
H.  B.  Hammond  in  October,  1883,  was  defect- 
ive, in  that  the  statement  of  the  witnesses 
examined  did  not  comply  with  the  statute 
as  to  holograph  wills,  "requiring  such  witness- 
es to  state  that  the  will  and  every  part  there- 
of was  in  the  handwriting  of  the  testator^" 
and  that  the  second  probate  in  December, 
1898,  correcting  such  defect,  was  without  war- 
rant of  law.    But  this  question  has  been  re- 
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solved  against  defendant's  position  in  the 
case  of  Steadman  v.  Steadman,  143  N.  C.  315, 
66  8.  B..7Si. 

Again,  It  Is  contended  that  a  new  trial 
should  he  awarded  because  It  was  made  to 
appear  after  a  verdict  that  one  of  the  Jurors 
was  of  kin  to  some  of  the  formal  parties 
plalnticr  of  record;  but  our  decisions  are  to 
the  effect  that  this  is  a  matter  in  the  discre- 
tion of  the  trial  court.  State  v.  Maultsby,  130 
N.  C.  664,  41  S.  E.  97,  and  authorities  cited. 
And  on  the  facts  In  evidence  we  thinlc  this 
discretion  was  properly  exercised  in  denial  of 
the  defendant's  motion. 

On  the  entire  matter  we  are  of  opinion  that 
the  cause  has  been  correctly  and  carefully 
tried,  and  the  Judgment  in  plaintiff's  favor 
should  be  affirmed. 

No  error. 


(ifis  N.  c.  sa) 

BAILEY  V.  BISHOP. 

(Supreme  Court  of  North  Carolina.     April  20, 

1910.) 

1.  FsAUDs,   Statute  op  (§§  71,  139*)— Con- 

TBACTS  AFFECTINO  REALTY— VALIDITY. 

The  statute  of  frauds  applies  to  contracts 
concerning  land  when  and  to  the  extent  that 
they  are  executory,  but  it  does  not  apply  where 
the  transaction  has  been  executed. 

[EJd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §§  113,  334;  Dec.  Dig.  §§ 
71,   139.*) 

2.  Frauds,  Statute  of  (§  133*)--Contracts 
CoNCESNiNo    Land— Pebfobmancb— Valid - 

ITT. 

Where  defendant  agreed  to  convey  to  a  city 
a  right  of  way  for  a  street,  includmg  a  part 
through  plaintiff's  land,  and  orally  promised 
plaintiff  that,  if  the  street  was  opened,  he  would 
pay  the  cost  of  paving  it,  and  plaintiff  conveyed 
land  for  the  street  to  defendant  to  enable  him 
to  convey  the  right  of  way  to  the  city,  and  the 
right  of  way  was  conveyed,  and  plaintiff  was 
compelled  by  the  city  to  pave  the  sidewalk,  the 
right  of  plaintiff  to  recover  from  defendant  for 
the  cost  of  the  sidewalk  involved  only  a  money 
demand,  not  within  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §S  293-2d8;  Dec  Dig.  ^ 
lo3.  J 

8.  Money  Paid  (§  I*)— Grounds— Contbaots. 
Where  one  agreed  to  pave  a  street  through 
the  land  of  another  on  the  latter  conveying  land 
for  the  street,  and  the  latter  was  required  by 
the  city  Co  pave  the  sidewalk,  the  latter  could 
sue  the  former;  the  agreement  establishing  a 
primary  liability  on  the  part  of  the  former  for 
the  cost  thereof. 

[Ed.  Note.— For  other  cases,  see  Money  Paid, 
Cent  Dig.  §§  1-i ;  Dec.  Dig.  9  1.*] 

4.  Money  Paid  (§  1*)— Grounds  of  Recov- 
ery. 

A  plaintiff  can  recover  against  a  defendant, 
as  for  money  paid  to  his  use,  to  the  extent  that 
the  claim  paid  by  plaintiff  should  have  been 
paid  by  defendant ;  and,  where  a  plaintiff  shows 
that  be,  by  compulsion  of  law,  or  to  relieve 
himself  from  liability,  or  to  save  himself  from 
damage,  has  paid  money  which  defendant  ought 
to  have  paid,  a  count  for  money  paid  will  be 
supporteo. 

[Ed.  Note.— For  other  cases,  see  Money  Paid, 
Cent.  Dig.  §§  1-4 ;    Dec  Dig.  {  l.*J 


Appeal  from  Superior  Court,  Guilford 
County;  Ward,  Judge. 

Action  by  James  M.  Bailey  against  J.  C. 
Bishop.  From  a  Judgment  for  plaintiff,  de 
fendant  appeals.     Affirmed. 

There  was  evidence  on  the  part  of  plain- 
tiff tending  to  show,  in  substance,  that  de- 
feiKlant  owned  a  body  of  land  lying  north  of 
the  city  of  Greensboro,  or  in  the  northern 
part  of  the  city,  and  desired  to  have  an  ex- 
tension of  Elm  street  through  his  property; 
that  plaintiff  owned  a  lot  lying  In  front  of 
defendant's  land,  making  it  necessary  for 
the  proposed  extension  to.  run  through  or  take 
a  part  of  plaintiff's  lot;  that  plaintiff,  having 
to  be  out  of  the  city  when  the  matter  was 
considered,  submitted  his  proposition  in  writ- 
ing to  the  city  authorities,  to  the  effect  that 
he  would  give  the  right  of  way  to  the  extent 
of  8  feet  thrqugh  one  side  of  his  lot  in  con- 
sideration of  |160,  a  conveyance  of  10  feet 
by  the  city  In  rear  of  plaintiff's  lot,  and  that 
the  sidewalk  and  street  of  the  proposed  ex- 
tension should  be  macadamized  and  paved 
along  the  entire  length  of  plaintiff's  lot  with- 
out any  cost  to  him.  Defendant  attended 
the  meeting  in  person,  and,  the  aldermer* 
having  declined  to  extend  the  street  on  the 
terms  proposed,  defendant,  thereupon  ignor- 
ing plaintiffs  proposition,  for  the  sum  of 
$1,500  agreed  to  deed  the  city  a  right  of  way 
for  the  entire  length,  including  the  portion 
through  plaintifTs  lot  When  plaintiff  re- 
turned to  the  city,  defendant  told  him  tiiat  he 
could  not  get  the  street  on  the  terms  desired, 
and  that  he  (defendant)  had  stipulated  for 
the  entire  right  of  way,  and  to  stand  between 
plaintiff  and  any  and  all  cost,  etc  This 
statement  appears  in  different  forms  in  plain- 
tifTs evidence,  thus:  *'A.  He  said  he  would 
become  responsible  for  the  paving  and  ma- 
cadamizing so  that  he  could  get  the  street, 
and  says,  'You  must  help  me  out  some.*  Q. 
Didn't  say,  'We  will  have  to  assume  the  pav- 
ing Just  like  the  property  owners  on  the  oth- 
er streets'?  A.  Said  that  the  city  would  not 
agree  to  do  the  paving,  and  he  had  to  agree 
to  do  it  in  order  to  get  the  street  Q.  That 
agreement  to  pave  and  macadamize  should 
have  been  with  the  city.  Mr.  Bishop  didn't 
promise  to  pave  your  sidewalk?  A.  All  he 
said  was  that  he  had  agreed  to  do  the  pav- 
ing on  all  the  street"  That  plaintiff,  in  rec- 
ognition of  defendant's  agreement,  conveyed 
to  defendant  the  eight  feet  to  enable  defend- 
ant to  comply  with  his  agreement  to  acquire 
for  the  city  the  entire  right  of  way,  etc. 
That  the  street  was  extended,  and  the  city 
comi^lled  plaintiff,  under  the  terms  and  pro- 
visions of  the  charter,  to  pave  the  sidewalk 
at  a  cost  of  $141,  for  which  sum  the  present 
suit  was  brought  Defendant  admitted  that 
he  had  contracted  with  the  city  for  the  en- 
tire right  of  way.  In  disregard  of  the  propo- 
sition submitted  by  plaintiff,  and  had  re- 
ceived $1,500  for  said  right  of  way,  but  de- 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  A  Am.  Dig*.  ISO?  to  date,  A  Reimrter  Indezet 
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nled  that  be  had  made  any  promise  or  agree- 
ment to  save  plaintiff  harmless,  etc.  There 
was  other  testimony  on  the  Issue,  but  none 
relevant  to  the  question  presented  on  appeal. 
Verdict  for  plaintiff.  Judgment,  and  defend- 
ant excepted  and  appealed* 

T.  J.  Murphy,  for  appellant  Morehead  & 
Sapp,  for  appellee. 

HOKB,  J.  On  exception  formally  noted 
defendant  objects  to  the  validity  of  this  re- 
covery, chiefly  by  reason  of  the  statute  of 
frauds,  requiring  contracts  concerning  land 
to  be  in  writing;  but,  on  the  facts  presented 
in  the  record,  the  position  cannot  be  sus- 
tained. This  statute  applies  to  contracts 
when  and  to  the  extent  that  they  are  executo- 
ry; and,  where  it  appears  that  every  feature 
of  the  transaction  coming  within  the  purview 
of  the  statute  has  been  executed,  its  provi- 
sions no  longer  affect  the  matter.  Hall  v. 
Fisher,  126  N.  0.  205,  35  S.  B.  425.  And  so  it 
is  here.  The  right  of  way  has  been  conveyed 
to  the  city,  the  paving  has  been  done,  and 
the  issue  between  these  parties,  so  far  as  the 
statute  of  frauds  is  concerned,  involves  only 
a  moneyed  demand,  coming  within  the  doc- 
trine as  declared  in  Bourne  v.  SherrUl,  143 
N.  C.  881,  55  S.  B.  799,  118  Am.  St  Rep.  809, 
and  that  class  of  cases,  and  on  the  facts 
presented  to  be  determined  under  the  general 
principles  of  indebitatus  assumpsit 

The  evidence  of  the  defendant  is  not  more 
fully  set  out  for  the  reason  that  the  Jury 
have  accepted  the  plaintiff's  version  of  the 
occurrence,  an  excerpt  from  which  is  given 
In  the  statement  of  facts;  and,  considering 
the  case  in  that  aspect,  when  the  defendant 
stipulated  with  the  dij  authorities  for  the 
entire  right  of  way.  Including  the  portion 
through  plaintiff's  land,  and  agreed  that  if 
the  street  was  opened,  "he  would  stand  be- 
tween plaintiff  and  all  costs;  that  he  had 
agreed  to  do  the  paving" — such  agreement  es- 
tablished a  primary  liability  for  such  cost 
on  the  part  of  defendant,  and,  the  plaintiff 
having  been  compelled  by  the  authorities  to 
pave  and  pay  for  the  sidewalk,  an  obligation 
arose  on  the  part  of  defendant  to  reimburse 
plaintiff,  and  this  Is  the  claim  recovered  in 
the  present  suit 

The  subsequent  conveyance  of  the  right  of 
way  by  plaintiff,  and  ratification  of  defend- 
ant's action,  would  create  a  privity  between 
them  in  reference  to  this  transaction,  but  on 
authority  no  such  privity  is  required  to  the 
validity  of  plaintiff's  demand.  In  Keener  on 
Quasi  Contracts,  at  page  396,  the  doctrine  is 
stated  thus:  '*The  question  of  allowing  a 
plaintiff  to  recover  from  a  defendant  for  the 
payment  of  a  claim  existing  in  fact  against 
himself  may  arise  in  a  case  where  the  plain- 
tiff and  the  defendant  sustained  to  each  oth- 
er the  relationship  of  principal  and  surety,  or 
that  of  co-sureties,  or  it  may  arise  where  the 
parties  are  strangers  to  each  other  with  ref- 


erence to  the  transaction  in  question.  It  may 
be  stated  as  a  general  proposition  that  a 
plaintiff  can  recover  against  a  defendant  as 
for  money  paid  to  his  use,  to  the  extent  that 
the  claim  paid  by  the  plaintiff  should  have 
been  paid  by  the  defendant  Thus  it  was 
held  in  Brown  v.  Hodgson  that  the  plaintiffs, 
common  carriers,  who  by  mistake  delivered 
to  the  defendant  goods  consigned  to  another, 
could  recover  from  the  defendant  the  amount 
of  money  which  they  vrore  compelled  to  pay 
the  consignee  of  the  goods,  in  consequence  of 
the  defendant  having  appropriated  the  goods 
to  his  own  use.  Mansfield,  C.  J.,  said:  'The 
plaintiffs  pay  Payne  on  account  of  these 
goods  being  wrongfully  detained  by  Hodg- 
son. They  paid  the  value  to  the  person  to 
whom  both  they  and  Payne  were  bound  to 
pay;  and  this,  therefore,  is  not  the  case  of 
a  man  officiously  and  without  reason  paying 
money  for  another,  and  therefore  the  action 
may  be  supported.'"  And  the  statement  is 
supported  by  many  well-considered  decisions 
of  the  courts..  San  Gabriel  v.  Witnier  Co.,  96 
Cal.  623,  29  Pac.  500.  31  Pac.  588,  18  Ia  R. 
A.  465,  470;  Nutter  v.  Sydenstricker,  11  W. 
Va.  535.  In  the  California  case,  it  was  held: 
**Where  a  plaintiff,  either  by  compulsion  of 
law,  or  to  relieve  himself  from  liability,  or 
to  save  himself  from  damage,  has  paid  mon- 
ey, not  officiously,  which  the  defendant  ought 
to  have  paid,  a  count  in  assumpsit  for  mon- 
ey paid  will  be  supported.  In  such  case  the 
law  Implies  a  request  on  the  part  of  the  de- 
fendant and  a  promise  to  repay,  and  the 
plaintiff  has  the  same  right  of  action  as  if 
he  had  paid  the  money  at  the  defendant's  ex- 
press request"  And  in  Nutter  v.  Syden- 
stricker, supra:  "In  general,  where  the  plain- 
tiff shows  that  he,  either  by  compulsion  of 
law,  or  to  relieve  himself  from  liability,  or  to 
save  himself  from  damage,  has  paid  money 
which  the  defendant  ought  to  have  paid,  the 
count  for  money  paid  will,  be  supported." 
And  the  same  general  principle  was  declared 
and  upheld  by  our  own  court  in  Railroad  v. 
Railroad,  147  N.  C.  368-386»  61  S.  B.  185,  23 
L.  R.  A.  (N.  S.)  223.  125  Am.  St  Rep.  550. 

There  is  no  error  in  the  proceedings  below, 
and  the  Judgment  in  plaintiff's  favor  must 
be  affirmed. 

No  error. 


(188  N.  C.  S87) 
RICHMOND  COUNTY   COIkTRS  v.   FARM- 
ERS' BANK. 

(Supxeme  Coart  of  North  Carolina.     April  20, 

1910.) 

1.  Statutes  (|  15*)— Passage— Constitution- 
al Provisions. 

Const,  art.  2,  §  14,  prescribing  how  revenue 
statutes  shall  be  passed,  is  mandatory,  and  a 
revenue  statute  passed  without  a  compliance 
therewith  is  not  a  valid  law. 

[Bd.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  §§  12,  13 ;   Dec.  Dig.  S  15.*] 
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2.  States  (i  37*)— Leoislature— Records. 

The  rale  that  the  same  Lei^slature  maT 
correct  its  journals  so  as  to  make  them  speak 
the  truth  and  that  when  corrected  the  journals 
will  stand  as  if  so  originally  made,  is  applica- 
ble to  the  amendment  of  legislative  recoids,  es- 
pecially where  no  adversary  rights  of  innocent 
third  persons  have  intervened. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  §  44 ;   Dec.  Dig.  i  87.*] 

8.  Statutes  (8  19*)  —  Passage  —  Entbt  of 
Vote  on  Records— Amendment  to  Show. 
Where,  through  inadvertence,  the  clerk  of 
the  Senate  failed  to  enter  in  the  journal  the 
passage  of  the  third  reading  of  a  revenue  bill 
and  the  yea  and  nay  vote  thereon,  as  required 
by  Ck)nst.  art.  2,  §  14,  the  same  Legislature  at 
a  special  session  could  correct  the  journal,  and 
show  the  fact  that  47  senators  were  present,  and 
that  all  voted  for  the  bill,  and  the  journal,  when 
so  corrected,  showed  a  compliance  with  the 
Ck>nstitution,  and  made  the  statute  valid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ^  20;    Dec.  Dig.  §  19.*] 

Appeal  from  Superior  Court,  Richmond 
County;   Lyon,  Judge. 

Controversy  without  action  on  case  agreed 
by  the  Commissioners  of  Richmond  County 
against  the  Farmers'  Bank.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

From  the  facts  agreed  upon  it  appeared: 
"(1)  That  on  the  1st  Monday  of  December, 

1909,  the  board  of  commissioners  of  the  coun- 
ty of  Richmond,  and  the  defendant,  the 
Farmers'  Bank,  entered  into  a  written  con- 
tract, by  which  the  said  board  of  commis- 
sioners agreed  to  sell  to  said  bank,  and  said 
bank  agreed  to  buy  from  said  board  of  com- 
missioners, $15,000  of  6  per  cent  road  bonds, 
which  the  said  board  of  commissioners  pro- 
posed to  issue  for  and  on  behalf  of  Beaver 
Dam  township  in  said  Richmond  county. 
Said   bonds  were  to  be  dated   January  1, 

1910,  and  were  to  mature  30  years  from 
date.  Said  bonds  were  to  have  been  issued 
by  virtue  and  in  pursuance  of  chapter  512  of 
the  Public  Laws  of  North  Carolina,  Session 
of  1907,  entitled  *An  act  to  provide  for  the 
improvement  of  the  public  roads  of  Rich- 
mond county,*  and  of  an  election  duly  and 
regrularly  called  and  held  and  carried  in 
said  Beaver  Dam  township— said  election 
being  held  on  the  12th  day  of  October,  1909. 
(2)  That  the  defendant,  the  Farmers*  Bank, 
has  declined  and  refused,  and  now  declines 
and  refuses,  to  carry  out  satd  contract  by 
taking  up  said  bonds  and  paying  the  pur- 
chase price  as  agreed  In  said  written  con- 
tract That  the  reason  why  the  said  the 
Farmers'  Bank  has  declined  to  carry  out 
said  contract  is  that  it  contends  that  the 
said  act  authorizing  said  bonds,  to  wit,  chap- 
ter 512  of  the  Public  Laws  of  1907,  did  not 
pass  the  General  Assembly  of  North  Caro- 
lina, as  required  by  article  2,  §  14,  of  the 
Constitution  of  North  Carolina,  in  that  the 
Journal   of   the  Senate  for  the  session  of 


1 1907  did  not  originally  show  that  the  'ayes* 
and  'noes'  on  the  passage  of  said  bill  on  said 
third  reading  were  entered  upon  said  jour- 
nal for  the  session  of  1907.  The  facts  with 
reference  to  the  passage  of  said  bill,  as  will 
appear  from  said  journals,  are  as  follows: 
The  said  act  was  House  Bill  1208,  and  was 
introduced  into  the  House  by  Hon.  W.  L. 
Parsons,  member  of  the  House  from  Rich- 
mond county,  and  was  entitled  *A  bill  to  be 
entitled  "An  act  to  provide  for  the  improve- 
ment of  the  public  roads  of  Richmond  ooun- 
ty.** '  This  bill  passed  the  House  of  Repre- 
sentatives, as  required  by  said  article  2,  f 
14,  of  the  Constitution,  and  was  ratified  In 
the  House  of  Representatives  on  the  2d  day 
of  March,  1907.  See  Journals  of  the  Hous^ 
of  Representatives,  1907,  pp.  40G,  514,  609, 
769.  The  bill  passes  its  first  reading  in  the 
Senate  on  February  28th.  See  page  619. 
Its  second  reading  March  ist  (page  66!^,  a& 
required  by  the  Constitution,  and  was  rati- 
fied in  the  Senate  on  the  2d  day  of  March 
(page  685).  The  bill  did  regularly  pass  its 
third  reading  in  the  Senate  of  1907,  though 
the  same  was  inadvertently  not  recorded  on 
the  journal,  and  at  the  special  session  of  the 
General  Assembly,  held  in  Raleigh  in  Jan- 
uary, 1908,  which  was  a  special  session  call- 
ed by  the  Governor,  the  Senate  undertook  to 
correct  the  journal  for  the  year  1907,  and 
passes  a  resolution  declaring  that  there  was 
an  error  in  the  journal  of  1907,  setting  forth 
in  full  that  said  bill  passed  the  Senate  as 
required  by  the  Constitution,  and  recom- 
mended a  correction  of  the  journal  by  the 
clerk,  which  was  made,  all  of  which  wUl 
more  fully  appear  by  reference  to  page  21  of 
the  Senate  Journal  of  the  Special  Session  of 
1908»  and  the  original  Senate  Journal  of 
1907  as  corrected.  It  is  agreed  that  the 
printed  journals  of  1907  and  1908,  together 
with  the  original  journal  as  corrected,  and 
certified  copy  of  entries  on  bill  in  the  Senate, 
shall  be  a  part  of  this  case.  The  defendant, 
the  Farmers'  Bank,  contends  that  the  jour- 
nal of  1907  could  not  be  corrected  at  the 
special  session  of  1908,  and  that  for  this  rea- 
son the  act  authorizing  said  bonds  did  not 
pass  the  General  Assembly,  as  required  by 
article  2,  i  14,  of  the  Constitution,  and  that 
therefore  the  plaintiff  has  no  right  to  Issne 
said  bonds ;  if  Issued,  they  would  be  invalid 
and  void,  and  for  that  reason  the  defendant 
declines  to  carry  out  said  contract."  And  on 
these  facts  the  judgment  of  the  court  is 
prayed,  etc.  The  court  below,  being  of  opin- 
ion that  the  Legislature  had  a  right  to  cor- 
rect its  journals,  and  that  the  bonds  in  ques 
tion  would  constitute  a  valid  indebtedness, 
entered  judgment  for  plaintiff,  and  defend- 
ant excepted  and  appealed. 

CJharles  A.   Webb,   for   appellant.     W.  S. 
Thomas  and  A.  S.  Dockery,  for  app^ee. 
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HOKE,  J.  Onr  state  Constitatlon  (article 
2,  i  14),  provides  as  follows :  "No  law  shall 
be  passed  to  raise  money  on  the  credit  of  the 
state  or  to  pledge  the  faith  of  the  state,  di- 
rectly or  indirectly,  for  the  payment  of  any 
debt,  or  to  impose  any  tax  npon  the  people  of 
the  state,  or  to  allow  the  counties,  cities  and 
towns  to  do  so,  unless  the  bill  for  the  purpose 
shall  have  been  read  three  several  times  In 
each  House  of  the  General  Assembly,  and 
passed  three  several  readings,  which  readings 
shall  have  been  on  three  different  days,  and 
agreed  to  by  each  House  respectively,  and  un- 
less the  yeas  and  nays  on  the  second  and  third 
reading  of  the  bill  shall  have  been  entered 
on  the  journal.'*  Construing  this  section,  the 
court  has  repeatedly  held  that  its  provisions 
are  mandatory,  and  that  a  statute  of  this 
character,  which  has  failed  to  comply  with 
its  requirements,  is  not  a  valid  law.  Cotton 
Mills  V.  Waxhaw,  130  N.  C.  293,  41  S.  B. 
488,  and  authorities  cited.  In  the  present 
case  it  appears  that  all  of  the  requirements 
in  question  have  been  complied  with,  except 
that  by  .inadvertence  the  clerk  of  the  Senate 
failed  to  note  that  the  bill  passed  its  third 
reading  in  that  body,  and  to  enter  the  "yeas" 
and  "nays"  upon  such  reading  on  the  Senate 
Journal.  At  the  special  session  of  the  same 
Legislature,  in  1908>  the  defect  in  question 
having  been  cabled  to  the  attention  of  the 
Senate,  the  matter  was  referred  to  the  "Com- 
mittee on  the  Journal,"  and  it  was  ascer- 
tained and  declared,  on  a  report  duly  made, 
that  the  bill  in  question  did  pass  its  third 
reading;  the  report  setting  forth  the  sena- 
tors present  by  name,  and  showing  that  47 
senators  were  present,  and  all  voted  for  the 
bill,  and  recommending  that  the  journal  be 
amended  so  as  to  show  the  facts.  The  re- 
port was  adopted  and  the  Journal  corrected, 
and,  as  it  now  stands,  shows  that  the  act 
passed  its  third  reading;  that  47  senators 
were  present  and  voted  for  same  on  such 
reading,  giving  the  names  of  the  senators, 
and  showing  that  all  voted  for  the  bill; 
"Those  voting  in  the  negative  none.*'  Senate 
Journal,  Extra  Sess.  1908,  p.  21;  Commis- 
sioners ▼.  Trust  Co.,  143  N.  C.  110,  55  S.  B. 
442. 

It  is  an  accepted  principle  that  the  same 
Legislature  has  power  to  correct  its  records 
or  journals  so  as  to  make  them  speak  the 
truth,  and,  when  corrected,  the  Journal  shall 
stand  as  if  it  was  so  originally  made.  This 
is  true  on  general  principles  applicable  to 
the  amendment  of  records;  certainly  where 
no  adversary  rights  of  innocent  third  parties 
have  intervened  (26  A.  &  EX  503),  and  there 
are  decisions  more  directly  apposite  to  the 
same  effect  (Railway  v. Black,  119  111.207, 10 
N.  E.  546;  Turley  v.  County  of  Logan,  17 
111.  151 ;  Village  of  Gilbert  v.  Rabe,  49  111. 
App.  418;  Leighton  et  al.  v.  Ossipee  School 
District,  66  N.  H.  548,  31  Atl.  899,  and  see 
Black   on    Constitutional   Law,   266).     This 


provision  of  our  institution  was  no  doubt 
established  with  a  view  chiefly  of  obtaining 
more  careful  deliberation  on  these  important 
measures,  and  by  a  lawful  quorum  of  each 
of  the  legislative  bodies,  and,  further,  that 
responsibility  for  the  enactment  of  such 
measures  might  be  properly  placed.  Every 
purpose  of  these  requirements  has  been  met 
by  the  deliberation  and  care  with  which  the 
journal  in  the  present  case  has  been  dealt 
with  and  corrected,  and,  both  on  reason  and 
authority,  we  are  of  opinion  that  the  act  in 
question  has  been  properly  passed,  and  that 
the  same  is  a  valid  law. 

There  is  no  error,  and  the  Judgment  below 
is  affirmed. 

Affirmed. 


(1S2  N.  C.  818) 
BARDEN  V.  ATLANTIC  COAST  LINE  RY. 

CO. 

(Supreme  Court  of  North  Carolina.    April  13, 

1910.) 

1.  Master  and  Servant  (|  100*)-~Injuries 
TO  Servant— Railroad  Relief  Department 
—By-Laws. 

Rules  and  regulations  of  a  raiIroad*8  relief 
department,  exempting  the  railroad  company 
from  liability  to  members  for  injuries  resulting 
from  the  railroad's  negligence,  as  a  condition 
precedent  to  the  member's  right  to  benefits  from 
such  department,  were  void. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  167 ;  Dec  Dig.  S  100.»] 

2.  Charities  (J  45*)— Railroao  Relief  De- 
partment —  MALPRAOTIGB  —  NEOUGENOB  09 

Surgeon. 

Eliminating  as  invalid  regulations  of  a  rail- 
road's relief  department,  exempting  the  railroad 
from  liability  for  negligent  injuries  received  by 
its  employes  as  a  condition  of  the  employes'  right 
to  benefits  from  the  relief  department,  main- 
tained by  contributions  of  employes  and  the  rail- 
road company,  such  department  constituted  a 
charity,  and  hence  the  railroad  company  was 
not  liable  for  the  negligence  or  malpractice  of 
surgeons  and  attendants  employed  therein,  in 
the  absence  of  proof  of  negligence  in  their  selec- 
tion. 

[Ed.  Note.— For  other  eases,  see  Charities, 
Cent  Dig.  i  103 ;  Dec  Dig.  §  46.*1 

Appeal  from  Superior  (^urt,  (]k)lumbus 
County;    Lyon,  Judge. 

Action  by  N.  F.  Barden  against  the  Atlan- 
tic Coast  Line  Railway  Company.  From  an 
order  overruling  defendant's  demurrer  to  the 
complaint,  it  appeals.    Reversed. 

The  plaintiff  complains  that  while  he  was 
an  employ^  of  the  defendant,  he  was  taken 
sick  and  was  received  into  the  hospital  of 
the  relief  department  of  the  defendant  at 
Rocky  Mount,  to  be  ther6  operated  upon  and 
attended  to.  That  the  operation  was  per- 
formed, and  through  the  neglect  and  inat- 
tention and  carelessness  of  the  surgeon, 
nurses,  and  attendants,  be  was  permanently 
injured,  and  demanded  damage  for  his  suffer- 
ing and  injury.  The  plaintiff  alleges,  fur- 
ther, that  he  was  entitled  to  admission  into 
the  hospital  because  he  was  a  member  of  the 
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relief  department,  under  a  certificate  issued 
to  him,  as  follows:  "Atlantic  Ck>ast  Line 
Railroad  Company.  Relief  Department.  Cer- 
tificate of  MembCTShlp  In  the  Relief  ITnnd. 
No.  6282.  Office  of  the  superintendent,  Wil- 
mington, N.  a  19  Sept  1902.  This  certifies, 
that  N.  F.  Barden,  employed  by  the  Atlan- 
tic Coast  Line  Railroad  Company,  Is  a  mem- 
ber of  the  relief  fund  of  the  relief  depart- 
ment of  the  Atlantic  Coast  Line  Railroad 
Company,  and  Is  entitled  to  the  benefits  pro- 
Tided  by  the  regulations  of  the  relief  depart- 
ment for  a  member  of  the class,  with 

additional  death  benefit  of  the  first 

class.    ,  Superintendent  of  the  Relief 

Department"  That  plaintiff  was  operated 
on  in  May,  1900.  That  he  had  paid  since  his 
membership,  75  cents  per  month;  that  this 
amount  was  retained  out  of  his  wages  by 
the  defendant  The  rules  and  regulations  of 
the  relief  department  are  attached  to  the 
complaint  The  following  Is  a  summary  of 
the  principal  rules  and  regulations,  which 
are  as  follows: 

It  Is  a  department  of  the  defendant  com- 
pany's service.  Rule  1.  It  Is  In  charge  of  a 
superintendent  and  a  chief  surgeon,  whose 
directions  In  carrying  out  these  regulations 
are  to  be  complied  with,  subject  to  the  con- 
trol of  the  defendant  company's  president 
Rule  1.  The  said  president  appoints  the  su- 
perintendent, assistant  superintendent,  and 
the  chief  surgeon.  .  Rule  11.  It  has  an  ad- 
visory committee  (rule  5),  of  which  the  de- 
fendant company's  general  manager  is  ex 
officio  a  member,  and  the  chairman,  with  12 
other  members,  of  whom  6  are  selected  by 
the  defendant  company's  board  of  directors 
and  6  by  the  contributing  employes,  insuring 
the  control  of  this  advisory  committee  to  the 
defendant  company  by  a  "safe  majority." 
The  functions  of  this  committee,  controlled 
by  the  defendant  company.  Is  to  "have  gen- 
eral supervision  of  the  operation  of  the  de- 
partments, and  see  that  they  are  conduct- 
ed In  accordance  with  the  regulations." 
Rule  8w  This  advisory  committee  may  pro- 
pose amendments  to  the  regulations,  but  no 
amendment  becomes  operative  until  adopted 
by  a  majority  of  the  whole  committee,  and 
it  Is  approved  by  the  board  of  directors  of 
the  defendant  company.    Rule  16. 

The  superintendent,  who  is  appointed  by 
the  defendant  company's  president,  shall 
have  charge  of  the  business  pertaining  to  the 
department  employing  subordinates,  certify- 
ing pay  rolls  or  bills,  signing  orders  for  pay- 
ment of  benefits,  etc.,  and  exercising  such 
other  authority  as  may  be  conferred  upon 
him  by  the  president  of  the  defendant  com- 
pany. Rule  9.  Its  members  are  limited  to 
employ^  of  the  defendant  company.  Rule 
17.  Its  funds  are  derived  from  their  con- 
tributions. Rule  3.  If  there  should  be  a 
deficit  in  these  contributions,  then,  only,  the 
company  advances  the  money  for  Its  oper- 
ations, charging  4  per  cent  interest  and  re- 
imbursing Itself  out  of  the  funds  contributed 


by  the  employ^  Rule  14.  It  pays  4  per 
cent  on  the  monthly  balances,  which  may 
be  In  Its  hands  derived  from  this  fund.  It 
Is  true,  but  the  coiupany  is  the  trustee,  and 
It  administers  the  trust  funds.  Rules  4  and 
13. 

If  a  member  of  this  relief  department  Is 
furloughed,  suspended,  or  otherwise  tempo- 
rarily relieved  from  defendant's  service  for 
a  specified  time,  he  may  retain  his  member- 
ship, during  such  absence,  by  paying  his  con- 
tributions In  advance;  but  If  at  the  time 
specified  by  his  division  officer  he  does  not 
return  to  his  duty  In  the  service  of  the  com- 
pany, his  membership  in  the  relief  fund  shall 
thereupon  terminate.  Rule  29.  When  a 
member  resigns  from  defendant  company's 
service,  or  leaves  it  without  notice,  is  re- 
lieved or  discharged  therefrom,  his  member- 
ship In  the  relief  fund  terminates  with  his 
employment  and  he  shall  not  be  entitled  to 
any  benefits  for  time  thereafter,  except  he 
continue  his  membership  only  in  respect  of 
the  minimum  death  benefit  If  applied  for 
within  five  days  Rule  30.  If  a  member  ab- 
sents himself  from  the  duty  of  the  d^endant 
company  for  six  days,  without  permission 
previously  obtained,  or  without  satisfactory 
reasons  to  his  employing  officer,  he  is  deem- 
ed to  have  left  the  defendant's  service  with- 
out notice,  and  his  membership  in  the  relief 
fund  terminates.  Rule  31.  If  a  member  re- 
ported by  a  medical  examiner  as  able  to 
worli  falls  to  report  for  work  at  the  time 
set,  he  must  obtain  a  written  furlough  from 
his  employing  officer;  otherwise  his  relief 
fund  membership  ceases.    Rule  32. 

The  employ^  must  make  written  applica- 
tion for  membership  in  the  relief  fund.  Rule 
34.  In  this  application,  set  out  in  rule  34, 
he  is  to  state  he  has  read  or  had  read  the 
regulations  of  the  department  accepts  them, 
together  with  subsequent  changes  or  amend- 
ments, and  accepts  any  agreement  "now  or 
hereafter  made  by  the  said  company  with 
any  corporation  or  corporations  now  or  here- 
after associated  with  it  in  the  administra- 
tion of  their  relief  departments."  He  agrees 
that  the  company  may  retain  the  stipulated 
contributions  from  his  wages  to  be  applied 
to  the  relief  fund,  and  his  agreement  to  do 
so  shall  constitute  an  assignment  in  advance 
for  such  portions  of  his  wages  to  the  said 
company  in  trust  He  also  agrees  that  If 
transferred  to  the  service  of  any  other  com- 
pany associated  with  the  said  company  in 
the  joint  operation  of  their  relief  depart- 
ments, it  shall  operate  to  transfer  his  mem- 
bership in  the  relief  department  of  such  oth- 
er company.    Rule  34. 

It  is  further  provided  that  "contributions 
for  any  month  will  be  due  on  the  first  of 
that  month,  and  ordinarily  be  deducted  from 
the  member's  wages  on  the  pay  roll  of  the 
preceding  month,"  but  when  a  member  has 
no  wages  on  thQ  pay  roll,  any  contribution 
due  from  him  must  be  paid  in  cash  in  ad- 
vance, otherwise  he  will  be  in  arrears.    Rule 
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40.  The  benefits  from  this  relief  fund  "shall 
not  be  due  on  account  of  disability  begin- 
ning, or  death  occurring  while  a  member  is 
in  arrears,  and  when  In  arrears  for  two 
months,  his  membership  shall  thereupon 
•  cease."    Rule  41. 

It  is  provided  by  rule  49  how  much  shall 
be  paid  in  the  nature  of  benefits — ^to  a  mem- 
ber of  the  first  class,  50  cents  per  week,  sec- 
ond class,  $1,  third  class,  $1.50,  fourth  class, 
12,  fifth  class,  $2.50,  and  at  half  these  rates 
during  the  continuance  of  disability;  but 
these  sums  are  not  paid  for  a  longer  period 
than  52  weeks.  It  is  also  provided  by  this 
rule  (49)  that  provisions  shall  be  made  by 
the  department,  in  addition  to  the  benefits 
allowed,  '*for  necessary  surgical  attendance, 
or,  when  such  provision  is  not  made,  pay- 
ment in  behalf  of  the  member  of  such  bills 
for  surgical  attendance  as  are  authorized 
and  approved  by  the  chief  surgeon."  There 
is  likewise  a  provision  that,  in  case  of  sick- 
ness, he  shall  have  the  same  benefits.  Rule 
49.  It  Is  also  provided  by  this  rule  (49)  that 
''disabled  members  must  take  proper  care  of 
themselves  and  have  suitable  treatment ;  ben- 
efits will  be  discontinued  if  members  refuse 
or  neglect  to  comply  with  the  recommenda- 
tions of  the  medical  officers  of  the  relief  de- 
partment as  to  the  proper  care  and  treat- 
ment" 

Certain  death  benefits  are  provided  by 
rule  49.  All  of  these  "benefits  are  to  be  paid 
in  conformity  with  the  financial  methods  of 
the  company,  and  on  orders  drawn  by  the 
superintendent,  upon  his  receiving  satisfac- 
tory certificates  respecting  the  claims  and 
such  releases  as  may  be  required  by  him." 

"When  a  member  resigns  from  the  service, 
or  leaves  the  service  without  notice,  or  is  re- 
lieved or  discharged  therefrom,  his  member- 
ship in  the  relief  fund  shall  terminate  with 
his  employment,  and  he  shall  not  be  entitled 
to  any  benefits  for  time  thereafter." 

In  the  revised  regulations  (Exhibit  B,  p. 
SO)  rule  47  provides:  "Payment  for  each  day, 
except  for  the  first  six  days  of  disability 
classed  as  due  to  sickness,  for  a  period  not 
longer  than  fifty -two  weeks,  at  the  same 
rates  as  for  accident  benefits;  and  provision 
by  the  department  for  free  medical  treatment 
of  the  member,  in  one  of  the  hospitals  under 
Its  control,  in  cases  of  disability,  classed  as 
due  to  sickness  which,  in  the  opinion  of  the 
medical  examiners  of  the  department,  may 
require  such  trea'tment,  and  when  approved 
by  the  superintendent  or  chief  surgeon." 

Extract  Regulations— No.  64. 

'^The  acceptance  by  the  member  of  benefits 
for  injury  shall  operate  as  a  release  and  sat- 
isfaction of  all  claims  against  the  company 
and  all  other  companies  associated  therewith 
as  aforesaid,  for  damages  arising  from  or 
growing  out  of  such  injury;  and  further,  in 
the  event  of  the  death  of  a  member,  no  part 
of  the  death  benefit  shall  be  due  or  payable, 
unless  and  until  good  and  sufficient  releases 


shall  be  delivered  to  the  superintendent,  of 
all  claims  against  the  relief  department  as 
well  as  against  the  company,  and  all  other 
companies  associated  therewith  as  aforesaid, 
said  releases  having  been  duly  executed  by 
all  who  might  legally  assert  such  claim ;  and 
further,  if  any  suit  shall  be  brought  against 
the  company,  or  any  other  company  associat- 
ed therewith  as  aforesaid,  for  damages  aris- 
ing from  or  growing  out  of  injury  or  death 
occurring  to  a  member,  the  benefits  other- 
wise payable  and  all  obligations  of  the  relief 
department  and  of  the  company,  created  by 
the  membership  of  such  member  in  the  relief 
fund,  shall  thereupon  be  forfeited,  without 
any  declaration  or  other  act  by  the  relief  de- 
partment or  the  company;  but  the  superin- 
tendent may,  in  his  discretion,  waive  such 
forfeiture  upon  condition  that  all  pending 
suits  shall  first  be  dismissed. 

*'If  a  claim  for  damages  on  account  of  in- 
juries shall  be  settled  by  the  company  with- 
out suit,  such  settlement  shall  release  the 
relief  department  and  the  company  from  all 
claims  for  benefits  on  account  of  such  Inju- 
ries," 

Extract — Regulation  No.  65. 

"All  claims  of  members,  or  of  their  benefi- 
ciaries or  other  representatives,  for  benefits, 
and  all  questions  or  controversies  of  whatso- 
ever character,  arising  in  any  manner  or  be- 
tween any  parties  or  persons,  in  connection 
with  the  relief  department  or  the  operation 
thereof,  whether  as  to  the  construction  of 
language,  or  the  meaning  of  regulations,  or 
as  to  any  writing,  decision,  instructions  or 
acts,  in  connection  with  the  operation  of  the 
department,  shall  be  submitted  to  the  deter- 
mination of  the  superintendent,  whose  deci- 
sion shall  be  final  and  conclusive  thereof,  un- 
liess  a  written  Appeal  from  his  decision  is 
made  to  the  committee. 

"If  the  party  or  parties  so  submitting  any 
matter  to  the  superintendent  shall  be  dis- 
satisfied with  this  decision,  such  party  or 
parties  shall  appeal  to  the  committee,  with- 
in thirty  days,  after  notice,  to  the  parties 
interested  of  the  decision  of  the  superintend- 
ent. 

"^^^len  an  appeal  Is  taken  to  the  commit- 
tee, it  shall  be  heard  by  said  committee  with- 
out further  notice,  at  their  next  stated  meet- 
ing, or  at  such  future  meeting  or  time  as  they 
may  designate,  and  shall  be  determined  by 
vote  of  the  majority  of  a  quorum,  or  of  anv 
other  number  not  less  than  a  quorum  of  the 
members  present  at  such  meeting,  and  the 
decisiofi  arrived  at  thereon  by  the  committee 
shall  be  final  and  conclusive  upon  all  parties 
without  exception  or  appeal." 

Extract  from  Application  Agreement  R^ 

quired.  <    - 

"I  also  agree  that  in  consideration 'of  tiie 
amounts  paid  and  to  be  paid  by  said  com- 
pany for  the  maintenance  of  said  relief  de- 
partment, and  of  the  guaranty  by  said  Com- 
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pany  of  the  payments  of  said  benefits,  the 
acceptance  by  me  of  benefits  for  Injury  shall 
operate  as  a  release  and  satisfaction  of  all 
claims  against  said  company,  and  all  other 
companies  associated  therewith  in  the  admin- 
istration of  their  relief  department  for  dam- 
ages arising  from  or  growing  out  of  said  In- 
jury ;  and  further,  in  the  event  of  my  death, 
no  part  of  said  death  benefit  or  unpaid  dis- 
ability benefit  shall  be  due  or  payable  unless 
and  until  good  and  sufficient  releases  shall 
be  delivered  to  the  superintendent  of  said 
relief  department,  of  all  claims  against  said 
relief  department,  as  well  as  against  said 
company,  and  all  other  companies  associated 
therewith  as  aforesaid,  arising  from  or  grow- 
ing out  of  my  death,  said  releases  having 
been  duly  executed  by  all  who  might  legally 
assert  such  claims;  and  further,  if  any  suit 
shall  be  brought  against  said  company,  or 
any  other  company  associated  therewith  as 
aforesaid,  for  damages  arising  from  or  out 
of  injury  or  death  occurring  to  me,  the  bene- 
fits otherwise  payable,  and  all  obligations  of 
said  relief  department  and  of  said  company, 
created  by  my  membership  in  said  relief 
fund,  shall  thereupon  be  forfeited  without 
declaration  or  ot|ier  act  by  said  relief  depart- 
ment or  said  company.' 


»» 


Extract  Revised  Regulations  (Exhibit  B, 

p.  19). 

*'I  also  agree,  for  myself  and  those  claim- 
ing through  me,  to  be  especially  bound  by  the 
regulation  providing  for  final  and  conclusive 
settlement  of  all  claims  for  benefits  or  con- 
troversies of  whatsoever  nature,  by  reference 
to  the  superintendent  of  the  relief'  depart- 
ment ;  and  an  appeal  from  his  decision  to  the 
advisory  committee." 

The  defendant  demurred  to  the  complaint 
upon  the  following  grounds:  *'(1)  It  does  not 
allege  that  the  defendant  did  not  use  reason- 
able care  and  diligence  in  the  selection  and 
employment  of  the  surgeons,  nurses,  and  at- 
tendants in  the  hospital,  at  the  time  alleged 
in  the  complaint,  when  plaintiff  was  in  said 
hospital  for  surgical  care  and  attention.  (2) 
That  it  does  not  allege  that  the  defendant 
knew  that  the  said  surgeons,  nurses,  and  at- 
tendants, or  any  of  them,  were  incompetent 
or  careless,  or  that  it  retained  them,  or  any 
of  them,  after  knowing  that  they  were  in- 
competent, or  having  grounds  to  believe  they 
were  incompetent.  <3)  That  it  does  not  al- 
lege any  negligence  on  the  part  of  the  defend- 
ant in  the  selection  or  employment  of  any  of 
the  said  surgeons,  nurses,  or  attendants,  or 
in  retaining  them  after  it  knew  they  were  in- 
competent, or  had  good  reasons  to  believe 
they  were  incompetent." 

Geo.  B.  Elliott  Davis  &  Davis,  and  J.  B. 
Schulken,  for  appellant.  D.  J.  Lewis  and 
Meares  &  Ruark,  for  appellee. 

MANNING.  J.  The  defendant  company 
owns  and  controls  and  operates  several  thou- 
sand miles  of   railroad  in   this  and  other 


states.  It  has  established,  in  this  state  at 
least,  a  relief  department,  in  which  only  its 
employes  are  admitted  as  members,  and  in 
which  they  can  remain  as  members  only  so 
long  as  they  continue  to  be  employes.  As 
members,  they  are  required  to  contribute  each  * 
month  a  fixed  amount,  regulated  by  the 
monthly  pay ;  the  lowest  paying  75  cents  per 
month,  and  the  highest  $8^25  per  month,  ac- 
cording to  the  benefits  to  be  received,  which 
range  from  $250  to  $5,000.  The  member- 
ship is  based  upon  an  application  signed  by 
the  employe,  and  the  applicant  agrees  to  be 
bound  by  the  rules  and  regulations  of  the  re- 
lief department;  that  the  company  shall  ap- 
ply the  stipulated  amount  each  month  from 
his  wages  "for  the  purpose  of  securing  the 
benefits  provided  in  th^  regulations  for  a 
member  of  the  relief  fund" ;  further,  the  ap- 
plicant agrees  "that,  in  consideration  of  the 
amount  paid  and  to  l>e  paid  by  said  company 
for  the  maintenance  of  said  relief  depart- 
ment, and  of  the  guaranty  by  said  company 
of  the  payment  of  said  benefit,  the  accept- 
ance by  me  of  said  benefits  shall  operate  as 
a  release  and  satisfaction  of  all  claims 
against  said  company,  and  all  other  com- 
panies associated  therewith  in  the  adminis- 
tration of  their  relief  departments,  for  dam- 
ages arising  from  or  growing  out  of  said  In- 
jury ;  and  further,  in  the  event  of  my  death, 
no  part  of  said  death  benefit  or  unpaid  dis- 
ability benefit  shall  be  due  or  payable  unless 
and  until  good  and  sufficient  release  shall  be 
delivered  to  the  superintendent  of  said  relief 
department,  of  all  claims  against  said  relief 
department,  as  well  as  against  said  company 
and  all  other  companies  associated  there- 
with, as  aforesaid." 

In  our  opinion,  It  becomes  necessary  to  de- 
termine the  validity  and  effect  of  the  agree- 
ment, in  order  to  fix  the  character  of  the  re- 
lief department  of  the  defendant,  whether  it 
is  an  agency  or  an  association,  with  only 
benevolent  aims  and  purposes,  or  a  mere 
agency  created  by  the  defendant  to  serve, 
under  the  cloak  of  charity,  the  purpose  of 
avoiding  liability  for  negligent  injuries  re- 
ceived by  its  employes.  The  concluding  sen- 
tence of  section  2646,  Revisal,  known  as  the 
fellow-servant  act,  Is  in  these  words:  "Any 
contract  or  agreement,  .express  or  implied, 
made  by  any  employe  of  such  company  to 
waive  the  benefit  of  this  section,  shall  be  nuK 
and  void."  The  authorities  agree,  without 
dissent,  that  all  contracts  made  by  railroad 
companies  to  avoid  liability  for  their  own 
negligence,  are  void.  There  is,  also,  a  una- 
nimity of  decision  that,  if  the  agreement  made 
by  the  employe,  upon  entering  the  relief  de- 
partment, is  a  contract  by  which  the  railroad 
company  undertakes  to  stipulate  against  lia- 
bility for  its  own  negligence,  then  all  such 
stipulations  are  void.  Some  courts,  how<»ver, 
as  Pennsylvania,  Maryland,  Iowa,  South  Car- 
olina, Indiana,  Georgia,  construe  the  agree- 
ment as  giving  the  Injured  employ^  an  elec- 
tion or  choice  of  remedies;  either  to  accepc 
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the  benefits,  or  to  bring  b!s  action  for  dam- 
ages. These  courts  also  hold  that  it  is  not 
the  stipulation  made  in  advance  that  is  ef- 
fective, bat  the  acceptance  of  benefits  after 
the  injury,  that  constitutes  the  release  of  the 
company  and  bars  the  action  for  damages. 
We  have  read  with  care  and  attention  the 
opinions  of  the  learned  courts  that  have  con- 
sidered this  question,  and  have  given  to  them 
that  attentive  consideration  which  their  leam- 
.\ng  and  high  standing  demand  that  they 
should  receive  from  us.  Their  conclusions 
are  but  persuasive  upon  us ;  the  question  has 
not  been  passed  upon  by  this  court,  and  is  an 
open  question.  After  giving  the  matter  that 
careful  consideration  Its  Importance  requires, 
we  have  reached  the  conclusion  which  we 
now  express. 

The  relief  department  of  this  defendant 
has  been  declared  by  this  court,  in  Nelson's 
Case,  147  N.  C.  103,  60  S.  E.  724,  to  be  a  mere 
agency  of  the  defendant;  it  Is  not  incorpo- 
rated, and  has  no  separate  entity,  but  it  is. 
In  fact,  **a  bureau  or  department*'  of  the 
defendant  company,  not  having  the  capacity 
to  sue  or  be  sued.  The  employes  of  the  de- 
fendant company  contribute  of  their  monthly 
wages  to  this  department;  the  defendant 
handles  the  money,  and  is  responsible  for  its 
safe-keeping;  it  agrees  to  pay  4  per  cent,  on 
monthly  balances,  and  guarantees  the  pay- 
ment of  the  benefits  accruing  by  the  regu- 
lations to  its  members.  It,  likewise,  con- 
tributes to  this  department;  it  Is  potent  in 
its  management  and  control,  and  in  the  -se- 
lection of  the  surgeons  and  physicians.  If 
an  employ^  of  the  company  is  Injured  by 
negligence,  why  should  he  be  required  to 
stipulate  in  advance  that  he  must  choose  be- 
tween a  forfeiture,  on  the  one  hand,  of  all 
benefits  which  accrue  to  him  under  the  rules 
and  regulations  of  the  department  to  which 
he  has  contributed  each  month,  and,  on  the 
other  hand,  his  right  of  action,  of  which  he 
cannot  be  deprived  by  any  agreement,  ex- 
press or  implied?  For  whose  benefit  is  this 
choice  of  remedies  to  be  made?  Certainly 
not  for  that  injured  employ^,  who  has,  dur- 
ing each  month  of  his  membership,  been  con- 
tributing of  his  earnings  in  order  that  the 
benefits  of  the  department  may  be  his  in 
time  of  need.  Why  should  he  be  forced  to 
elect  for  the  sole  benefit  of  that  contributor 
to  this  department,  who  receives  and  man- 
ages its  funds,  even  though  its  contributions 
to  It  largely  exceed  those  of  any  other  con- 
tributor? Is  it  not  the  obvious  purpose  of 
the  company  to  place  its  employ^,  who  may 
be  negligently  injured,  in  the  position  to 
forego  the  benefits  of  an  association  which 
they  have  helped  to  create,  or  to  take  the 
chance  of  a  suit  with  it  for  damages  in  the 
courts,  with  its  attendant  annoyances,  de- 
lays, and  uncertainties?  What  doth  it  ad- 
vantage the  employ^?  Is  not  all  the  benefit 
to  the  company?  This  choice  of  remedies  is 
to  be  made  only  by  those  employes  whose  in- 
juries or  death  are  caused  by  the  negligence 


of  the  defendant  Upon  no  other  contingen- 
cy is  the  employ^  forced  to  choose;  in  no 
other  contingency  is  he  confronted  with  an 
election  of  remedies,  Bor  la  he  under  the 
compulsion  of  choice.  Further,  those  who 
are  injured  or  killed  by  negligence  can  re- 
ceive no  benefit  stipulated  in  the  rules  and 
regulations,  "unless  and  until"  a  complete 
release  of  the  action  for  damages  is  proper- 
ly executed.  Such  is  the  compulsion  of  the 
stipulation;  such  is  the  "letter  of  the  bond." 
The  election  of  remedies  originates  in  and  Is 
predicated  upon  this  stipulation.  In  our 
opinion,  this  stipulation  is  an  Ingenious 
scheme  devised  by  the  company  to  avoid  re- 
sponsibility for  Its  negligence,  and,  as  such, 
Is  inequitable  and  void.  Such  would  seem  tc 
be  the  view  of  the  federal  Congress,  by  its 
adoption.  In  1006,  of  the  following  enactment 
(Act  June  11,  1906,  c.  3073,  I  3,  34  Stat  232 
[U.  S.  Comp.  St  Supp.  1909.  p.  1149]),  approv- 
ed June  11,  1906;  "No  contract  of  employ- 
ment, insurance,  relief  benefit,  or  indemnity 
for  Injury  or  death,  entered  into  by  or  on  be- 
half of  any  employ^,  nor  the  acceptance  of 
any  such  insurance,  relief  benefit,  or  indem- 
nity, by  the  person  entitled  thereto,  shall 
constitute  any  bar  or  defense  to  any  action 
brought  to  recover  damages  for  personal  in- 
juries to,  or  death  of,  such  employ^.  Provid- 
ed, however,  that  upon  the  trial  of  such  ac- 
tion against  any  common  carrier,  the  defend- 
ant may  set  off  therein  any  such  Insurance, 
relief  benefit,  or  indemnity  that  may  have 
been  paid  to  the  injured  employ^,  or,  in  case 
of  his  death,  to  his  personal  representative." 
And  by  the  adoption  by  Act  April  22,  1908, 
c.  149,  J  6,  35  Stat.  66  (U.  S.  Comp.  St  Supp. 
1909,  p.  1173),  of  the  following  enactment: 
**Tbat  any  contract,  rule,  regulation,  device 
whatsoever,  the  purpose  or  Intent  of  which 
shall  be  to  enable  any  common  carrier  to 
exempt  itself  from  any  liability  created  by 
this  act,  shall  to  that  extent  be  void:  Pro- 
vided, that  in  any  action  brought  against  any 
such  common  carrier,  under  or  by  virtue  of 
any  of  the  provisions  of  this  act,  such  com- 
mon carrier  may  set  off  therein  any  sum 
it  has  contributed  or  paid  to  any  insurance, 
relief  benefit,  or  Indemnity,  that  may  have 
been  paid  to  the  Injured  employ 6  or  the  per- 
son entitled  thereto  on  account  of  the  injury 
or  death  for  which  said  action  was  brought" 
EHIminating,  therefore,  this  regulation  and 
stipulation  as  void,  we  have  then  a  relief 
department  or  association,  supported  by  the 
mutual  contributions  of  employ^  and  em- 
ployer, maintained  for  the  sole  purpose  of  re- 
lieving and  mitigating  the  suffering  of  its 
members — a  charity  whose  noble  purposes 
are  untainted  by  selfish  Interest — or,  to  quote 
the  definition  of  Gray,  J.,  in  Jackson  v.  Phil- 
lips, 14  Allen  (Mass.)  539,  we  have  a  charity 
which,  "inr  the  legal  sense,  may  be  more  ful- 
ly defined  as  a  gift,  to  be  applied,  consist- 
ently with  existing  laws,  for  the  benefit  of 
an  indefinite  number  of  persons,  either  by 
bringing  their  minds  or  hearts  under  the  in 
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fluence  of  education  or  religion,  by  relieving 
their  bodies  from  disease,  suffering,  or  con- 
straint, by  assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  les- 
sening the  burdens  of  government  It  is 
immaterial  whether  the  purpose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  de- 
scribed as  to  show  that  it  is  charitable  In 
its  nature."  Fire  Patrol  v.  Boyd,  120  Pa. 
624,  15  Atl.  553,  1  L.  R.  A.  417,  6  Am.  St 
Rep.  745.  With  the  character  of  the  relief 
association  thus  defined,  what  is  the  extent 
of  the  duty  of  the  defendant  in  selecting  the 
physicians  and  surgeons  and  attendants  who 
perform  the  ofilces  cast  upon  them  in  their 
respective  positions? 

The  law  Is  well  settled  that  the  only  duty 
imposed  upon  the  defendant  is  the  duty  to 
exercise  reasonable  care  in  the  selection  of 
the  physicians  and  surgeons  who  are  reason- 
ably competent,  and,  having  exercised  this 
duty,  the  company  is  not  chargeable  with 
the  want  of  skill  of  the  physician  or  surgeon 
whom  it  has  selected,  in  the  performance  of 
the  service  he  is  required  to  render.  3  EJl- 
liott  on  RaUroads  (2d  Ed.)  §  138S;  Railroad 
Company  v.  Zeller,  54  Kan.  340,  38  Pac.  282 ; 
U.  P.  R.  R.  V.  Artist,  60  Fed.  365,  9  C.  C.  A. 
14,  23  L.  R.  A.  581;  Powers  v.  Hospital,  109 
Fed.  294,  47  C.  C.  A.  122,  65  L.  R.  A.  372; 
Maine  v.  Railroad.  109  Iowa,  260,  70  N.  W. 
630,  80  N.  W.  315;  York  v.  Railroad,  98  Iowa, 
544,  67  N.  W.  574;  Qulnn  v.  Railroad,  94 
Tenn.  713,  30  S.  W.  1036,  28  L.  R.  A.  552,  45 
Am.  St  Rep.  767;  Railroad  v.  Price,  32  Fla. 
46,  13  South.  638;  McDonald  v.  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529;  Laubhelm 
V.  N.  S.  Co.,  107  N.  Y.  228,  13  N.  E.  781.  1 
Am.  St  Rep.  815;  Allan  v.  S.  S.  Co.,  132  N. 
Y.  91,  30  N.  B.  482,  15  L.  R.  A.  166,  28  Am. 
St  Rep.  556;  O'Brien  v.  S.  S.  Co.,  154 
Mass.  272,  28  N.  E.  266,  13  L.  R.  A.  329; 
Railroad  Company  v.  Sullivan,  141  Ind.  83, 40 
N.  E.  138,  27  L.  R.  A.  840,  50  Am.  St  Rep. 
313;  Haggerty  v.  Ry.  Co.,  100  Mo.  App.  424, 
74  S.  W.  456;  Perry  v.  House  of  Refuge,  63 
Md.  20,  52  Am.  Rep.  495;  Hearns  v.  Water- 
bury  Hospital,  66  Conn.  98,  33  Atl.  595,  31 
L.  R.  A.  224;  Downes  v.  Harper  Hospital, 
101  Mich.  555,  60  N.  W.  42,  25  L.  R-  A.  602, 
46  Am.  St  Rep.  427;  Fire  Patrol  v.  Boyd, 
120  Pa.  624,  15  Atl.  553,  1  L.  R.  A.  417,  6  Am. 
St  Rep.  745;  Parks  v.  Northwestern  Univ., 
218  111.  381,  75  N..  B.  991,  2  L.  R.  A.  (N.  S.) 
556;  Railroad  v.  Howard,  45  Neb.  570,  63 
N.  W.  872.  We  find  no  allegation  of  such 
negligence  of  the  defendant  in  the  complaint 
— the  negligence  complained  of — and  the  sole 
theory  of  the  complaint  is  the  malpractice  of 
the  surgeon  and  his  attendants,  but  it  is  no- 
where alleged  that  these  were  carelessly  or 
negligently  selected  by  the  defendant,  or,  if 
they  were  incompetent,  that  such  incom- 
petency was  known  to  the  defendant  We 
think  the  allegation  of  such  negligence  ma- 
terial, and  that  the  complaint,  in  failing  to 
contain  It,  is  demurrable.    We  conclude  there 


was  error  in  overruling  the  demurrer,  and 
the  judgment  is  reversed,  and  the  action 
will  be  dismissed,  unless  the  plaintiff  shall 
obtain  leave. to  amend  the  complaint  from 
the  judge  before  whom  the  motion  shall  be 
made. 
Reversed. 

BROWN,  J.  While  I  concur  In  the  result, 
I  cannot  agree  to  all  that  is  said  in  the  opin- 
ion of  the  court  The  facts  are  that  the 
plaintiff  was  a  member  of  the  relief  depart- 
ment of  the  defendant,  and  voluntarily  went 
to  its  hospital  to  be  treated  for  a  fistula, 
brought  on  from  natural  causes,  and  in  no 
sense  an  injury  received  by  reason  of  the 
negligence  of  the  defendant  or  its  employes. 

1.  It  would  seem,  therefore,  that  the  court 
has  unnecessarily  and  Improperly  declared 
section  64  of  the  regulations  of  the  relief  de- 
partment void.  The  court  has  done  this  of 
its  own  motion,  and  not  at  instance  of  either 
party.  The  learned  counsel  for  both  plaintiff 
and  defendant  admitted  that  section  64  was  a 
valid  and  binding  regulation  upon  the  par- 
ties to  this  record.  If  this  plaintiff,  having 
been  injured  by  the  negligence  of  the  defend- 
ant, had  sued  to  recover  damages,  and  de- 
fendant had  pleaded  In  bar  of  a  recovery 
that  the  plaintiff  had  elected  to  take  the  ben- 
efits of  the  relief  department,  offered  by  it  in 
lieu  of  damages,  then  the  validity  of  section 
64  would  be  squarely  before  the  court  But, 
as  It  is  not  claimed  by  plaintiff  that  the  de- 
fendant is  in  any  way  responsible  for  the  ex- 
istence of  the  fistula,  I  am  constrained  to 
think  that  the  validity  of  section  64  is  not 
presented  upon  this  appeal,  and  that  the  ob- 
servations upon  it  are  to  be  regarded  as  pure- 
ly obiter  dicta. 

2.  I  am  of  opinion  that  section  64  is  not 
void  as  against  public  policy  as  a  scheme  de- 
vised by  defendant  to  avoid  the  consequences 
of  its  own  negligence.  The  act  of  Congress 
referred  to  by  the  court  has  no  bearing  what- 
ever upon  this  case,  as  it  appears  upon  the 
pleadings  to  be  a  matter  wholly  under  the 
jurisdiction  of  this  state,  and  in  no  particu- 
lar within  the  domain  of  federal  legislation 
regulating  interstate  commerce.  Besides  it 
makes  the  employ^,  when  holding  the  compa- 
ny liable  for  negligence,  account  for  all  he 
may  have  received  from  the  relief  depart- 
ment Section  64  does  not  enable  the  defend- 
ant to  avoid  the  consequ^ices  of  its  own  neg- 
ligence. 

The  whole  scheme  of  the  relief  depart- 
ment is  founded  upon  a  policy  that  considers 
the  welfare  of  the  employ6s  as  well  as  of  the 
employer.  While  the  member  pays  certain 
annua]  dues,  which  are  very  small,  the  com- 
pany bears  by  far  the  heaviest  portion  of 
the  expense  of  maintaining  the  department 
Its  benefits  are  not  confined  to  free  hospital 
service,  but  embraces  pa?  for  52  weeks  if 
disabled  so  long.  All  the  employes  of  the 
company  may  take  its  benefits,  whether  dis- 
abled in  the  company's  service  or  HI  from 
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other  causes.  The  insurance  feature  is  a 
most  valuable  one  to  the  employ^.  And  if 
an  employ^  is  Injured  in  the  company's  serr* 
ice,  he  is  not  denied  the  right  to  sue  the 
company  for  damages.  That  right  is  express- 
ly reserved  to  him.  But  he  «annot  take  the 
benefits  conferred  by  the  relief  department 
In  case  he  does  sue  for  damages.  No  prin- 
ciple of  public  policy  requires  that  the  in- 
jured employ^  should  be  permitted  to  take 
both.  If  he  is  sick  from  natural  causes,  he 
has  the  right  to  seek  aid  from  the  relief  de- 
partment. If  he  is  injured  in  the  service  of 
the  company,  he  is  entirely  free  to  sue  for 
damages,  as  much  so  as  if  no  relief  depart- 
ment existed.  Under  existing  conditions  the 
injured  employ^  may  take  whichever  course 
he  thinks  is  to  his  interest,  whereas  before 
he  was  confined  to  one. 

If  in  a  helpless  or  unconscious  condition 
from  sudden  injury  he  is  involuntarily  car- 
ried to  the  hospital,  no  court  would  hold  it 
to  be  an  election,  and  it  would  be  no  bar  to 
his  action.  The  acceptance  to  bar  recovery 
must  be  under  circumstances  when  the  in- 
jured employ^  has  capacity  to  decide  for  him- 
self. It  seems  that  my  learned  Brethren 
have  not  been  able  to  fortify  their  opinion 
with  any  authority,  as  the  case  quoted  from 
14  Allen  bears  on  a  bequest  in  a  will  for 
charitable  purposes.  On  the  other  hand  it 
appears  that  this  identical  relief  department 
is  no  new  thing  in  this  country.  It  has  work- 
ed well  for  employes  and  employer  for  30 
years  or  more,  and  is  common  to  nearly  all 
the  great  railway  systems  of  this  country  and 
Canada.  The  validity  of  section  64  has  been 
upheld  by  text-writers  and  nearly  all  the 
courts  of  the  Union.  My  Brethren  are  set- 
ting up  their  personal  opinions  against  the 
collective  wisdom  and  well-consldered  Judg- 
ments of  over  a  hundred  Judges  of  the  ablest 
courts  in  our  land,  as  well  as  in  Canada.  All 
the  text-writers  agree  with  Judge  Thompson 
that  the  validity  of  this  provision  of  the  re- 
lief department  of  railways  has  been  so  well 
settled  that  it  is  not  open  to  question.  Thomp- 
son on  Neg.,  S§  3853-4635. 

While  novel  In  this  state,  the  validity  of 
this  contract  has  been  supported  by  the  high- 
est courts  of  New  York,  Pennsylvania,  Mary- 
land, Indiana,  Iowa,  Nebraska,  Ohio,  Illinois, 
West  Virginia,  New  Jersey,  South  Carolina, 
Georgia,  Alabama,  and  also  by  the  federal 
courts  of  appeal  in  the  Fourth,  Fifth,  Sixth, 
Seventh,  and  Eighth  circuits.  I  quote  from 
a  few  of  the  opinions.  In  Petty  v.  Railroad, 
109  Ga.  666,  95  S.  E.  82,  the  court,  speaking 
through  Justice  Lumpkin,  states  the  case 
with  great  clearness:  "The  contract  does 
not  In  any  of  its  terms  or  conditions  stipu- 
late that  the  defendant  company  should  be 
absolved  from  the  legal  consequences  of  its 
own  negligence  or  that  of  Its  servants.  On 
the  contrary,  it  merely  provides  an  addition- 
al remedy  to  that  given  by  law  to  an  em- 
ploy^ who  might  suffer  Injury  by  reason  of 
vhe  negligence,  actual  or  imputable,  of  his 
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master.  The  latter  remedy  was  left  intact 
undisturbed,  and  unimpaired,  and  the  in- 
jured employ^  might  or  might  not,  at  his  op- 
tion, take  advantage  thereof.  True,  he  could 
not  avail  himself  of  both,  but  was  put  upon 
his  voluntary  election  as  to  which  of  the 
two  he  would  pursue.  This  feature  of  the 
contract  is  not  only  technically  permissible, 
but  is  in  perfect  harmony  and  accord  with 
the  fundaiinental  rule  of  law,  based  upon 
sound  -and  sensible  considerations  of  public 
policy,  which  contemplates  that  indemnity, 
rather  than  the  mere  chance  of  speculative 
gain,  should  be  the  primordial  purpose  of 
every  contract  'designed  to  afford  protection 
to  the  party  thereto,  in  the  event  he  sus- 
tains loss."  Approved  in  Carter  v.  Bruns- 
wick &  W.  R.  Co.,  115  Ga.  853,  42  S.  E.  239. 
In  Lease  v.  Penn.  R,  R.,  10  Ind.  App.  47,  37 
N.  E).  423,  the  Appellate  Court  of  Indiana 
says:  '*There  is  no  rule  of  public  policy 
which  condemns  an  arrangement  between 
an  employer  and .  his  servants,  looking  to 
compromises  of  claims  for  damages,  and  a 
system  of  general  mutual  relief  for  serv- 
ants, and  their  families."  So,  also,  is  C,  B. 
&  Q.  R.  R.  Co.  V.  Bell,  44  Neb.  44,  62  N.  W. 
314;  Eckman  v.  C,  B.  &  Q.  R.  R.  Co.,  169 
111.  312,  48  N.  E.  496,  38  L.  R,  A.  750;  Fuller 
V.  B.  &  O.  Emp.  Rel.  Assoc,  67  Md.  433,  10 
Atl.  237;  C,  B.  &  Q.  R,  R.  Co.  v.  OurUs,  51 
Neb.  442,  71  N.  W.  42,  66  Am.  St  Rep.  456: 
Maine  v.  C,  B.  &  Q.  Ry.  Co.,  109  Iowa,  269, 
70  N.  W.  630.  In  the  case  of  Railroad  v. 
Moore,  152  Ind.  345,  53  N.  E.  290.  44  U  R.  A. 
638,  the  court  said:  "It  is  nothing  more  nor 
less  than  a  contract  for  a  choice  between 
sources  of  compensation,  where  but  a  single 
one  existed,  and  it  is  the  final  choice — ^the 
acceptance  of  one  against  the  other — ^that 
gives  validity  to  the  transaction."  The  Iowa 
courts  said  substantially  the  same  thing,  and 
that  the  contract  was  mutual  and  violated 
no  principle  of  public  policy.  As  said  by  the 
Supreme  Court  of  Pennsylvania  in  Johnson 
V.  Railway,  163  Pa.  127,  29  Atl.  854;  'The 
employe  is  not  agreeing  to  exempt  the  com- 
pany from  liability  for  negligence,  but  ac- 
cepting compensation  for  an  injury  already 
caused  thereby."  The  same  court  well  says; 
**The  substantial  feature  of  the  contract, 
which  distinguished  it  from  those  held  void 
as  against  public  policy,  is  that  the  party 
retains  whatsoever  right  of  action  until  aft- 
er knowledge  of  all  the  facts  and  an  oppor- 
tunity to  make  his  choice  between  the  sure 
benefit  of  the  association  and  the  chances  of 
litigation,  and,  having  accepted  the  former, 
he  cannot  Justly  ask  the  latter  in  addition." 
To  same  effect  speaks  the  Ohio  court.  Rail- 
road V.  Cox,  55  (Xiio  St  497,  45  N.  E.  641,  35 
L.  R.  A.  507.  In  the  Indiana  case  (Railroad 
V.  Moore,  supra)  the  court,  reviewing  the 
authorities,  says;  "Indeed  the  cases  seem  to 
be  In  substantial  accord."  The  Ohio  court, 
in  State  ex  rel.  Sheets  v.  Railroad,  68  Ohio 
St  9,  67  N.  E.  93,  64  L.  R.  A.  405,  96  Am.  St 
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Rep.  635,  sustaining  the  Identical  section 
now  under  consideration,  said:  **The  cases 
form  a  uniform  current  of  Judicial  opinion. 
We  haye  not  been  cited  to  a  single  case 
holding  a  contrary  view,  and  our  research 
has  not  been  rewarded  with  one.  We  think 
the  tide  of  Judicial  opinion  Is  Irresistible." 
There  were  only  two  decisions  In  this  coun- 
try adverse  to  these  views,  and  they  were 
both  overruled  by  the  courts  that  made  them. 
Miller  V.  Railroad  (O.  C.)  65  Fed.  305,  over- 
ruled 76  Fed.  439,  22  C.  a  A.  264;  R.  R.  Co. 
V.  Montgomery,  152  Ind.  1,  49  N.  B.  582,  69 
L.  R.  A.  875,  71  Amu  St  Rep.  301,  overruled 
in  R.  R.  Co.  V.  Moore,  152^  Ind.  345,  53  N.  E. 
290,  44  Lu  R.  A.  638. 

In  view  of  the  great  array  of  cases  from 
nearly  all  the  courts  of  this  country,  con- 
stituting a  solid  phalanx  of  Judicial  prece- 
dents, as  well  as  text-writers,  against  them, 
I  can  but  admire  the  courage  with  which  my 
Brethren  stand  by  their  own  unsupported 
views.  For  myself  I  believe  with  my  Lord 
Coke  that:  "It  Is  the  function  of  a  Judge 
not  to  make,  but  declare,  the  law  according 
to  the  golden  mete  wand  of  the  law,  and 
not  by  the  crooked  cord  of  discretion.'*  "Om- 
uls Innovatlo  plus  novitate  perturbat  quam 
utilitate  prodest"  To  indicate  how  abso- 
lutely overwhelming  the  Judicial  precedents 
are  against  the  views  of  the  majority  of 
this  court  I  append  a  list  of  41  cases  In  the 
United  States  and  Canada,  wherein  the  va- 
lidity of  this  contract  has  been  sustained. 
There  are  none  against  it.  Graft  v.  Balti- 
more &  O.  R.  Co.  (Pa.)  8  Atl.  206;   Fuller  v. 

B.  &  O.  Emp.  ReL  Assoc,  67  Md.  433,  10  Atl. 
237;  Owens  v.  B.  &  O.  (C.  C.)  35  Fed.  715,  1 
Lr.  R.  A.  75;  B.  &  O.  B5mp.  Rel.  A.  v.  Post, 
122  Pa.  579.  15  Atl.  885,  2  L.  R.  A.  44,  9  Am. 
St  Rep.  147;  Black  v.  B.  &  O.  {C.-C,)  36  Fed. 
655;  Martin  v.  B.  &  O.  (C.  C.)  41  Fed.  125; 
Kiiinty  V.  B.  &  O.  Emp.  A.,  35  W.  Va.  385, 
14  S.  E.  8,  15  Ia  R.  A.  142;  Spits&e  v.  B.  & 
O.,  75  Md-  162,  23  AU.  307,  32  Am.  St.  Rep. 
378;  Lease  v.  Penn.  Co.,  10  Ind.  App.  47,  37 
N.  E.  423;  Johnson  v.  P.  &  R.  R.  Co.,  163  Pa. 
127,  29  Atl.  854;  Rlngle  v.  Penn.  R.  Co.,  164 
Pa.  529,  30  AU.  492,  44  Am.  St  Rep.  628; 
Donald  v,  C,  B.  &  Q.,  93  Iowa,  284.  61  N. 
W.  971,  33  L.  R.  A.  492;  Chicago,  B.  A  Q. 
R.  Co.  V.  Wymore,  40  Neb.  658,  58  N.  W. 
1120;  C,  B.  &  Q.  R.  Co.  v.  Bell,  44  Xeb.  44, 
62  N.  W.  314;  B.  &  O.  R.  Co.  v.  Bryant,  9 
Ohio  Clr.  Ct  R.  333;  Brown  v.  B.  &  O.  R. 
Co.,  6  App.  D.  C.  246;  Smith  v.  B.  &  O.  Emp. 
Assoc,  81  Md.  412,  32  Atl.  181;    Vlckers  v. 

C,  B.  &  Q.  (C.  C.)  71  Fed.  1.S9;  Otis  v.  PenU. 
Co.  (a  C.)  71  Fed.  136;  Shaver  v.  Penn.  Co. 
(C.  C.)  71  Fed.  931;  Eckman  v.  C,  B.  &  Q., 
169  ni.  312,  48  N.  E.  496.  38  L.  It  A.  750;  P., 
C,  C.  &  St  L.  V.  Cox,  55  Ohio  St  497,  45 
N.  B.  641,  35  L.  R.  A.  507:  B.  &  O.  R.  Co. 
V.  Stankard,  56  Ohio  St  224,  46  N.  E.  577, 
49  L.  R.  A.  381,  60  Am.  St  Rep.  745;  Maine 
V.  O.,  B.  &  Q.  R.  Cow,  109  Iowa,  269,  70  N.  W. 


630,  80  N.  W.  815;  C,  B.  &  Q.  R.  Co.  ▼•  Oai^ 
tls,  51  Neb.  442,  71  X.  W.  42.  66  Am.  St  Rep. 
450;  Johnson  v.  Char.  &  S.  R.  Co..  55  S.  C. 
152,  32  S.  E.  2,  33  S,  B.  174,  44  L.  R.  A.  645; 
P.,  C,  C.  A  St  L.  R.  Co.  V.  Moore,  152  Ind. 
345,  53  N.  E.  290,  44  L.  R.  A.  638;  P.,  C^  C. 
&  St.  L.  R.  Co.  V.  Hosea.  152  Ind.  416,  53  N. 
E.  419;  Beck  v.  Penn.  R.  Co.,  63  N.  J.  Law, 
233,  43  Atl.  908,  76  Am.  St  Rep.  211;  Petty 
V.  Brun.  &  W.  R.  Co.,  109  Ga;  666,  35  S.  B. 
82;  Clinton  v.  C,  B.  &  Q.  R,  Co.,  60  Neb.  692, 
84  X.  W.  90;  P.,  C,  C.  &  St  L.  R,  Co.  v.  Bl- 
wood,  25  Ind.  App.  674,  58  N.  E.  866;  Co  wen 
et  al.  V.  Ray,  108  Fed.  320,  47  C.  O.  A.  352; 
Flvey  V.  Penn.  R.  Co.,  67  X.  J.  Law,  627,  52 
Atl.  472,  91  Am.  St  Rep.  445;  Ferguson  v. 
Grand  Trunk,  Rap.  Jud.  Que.,  2  C.  S.  54  (fol- 
lowing Queen  v.  Grenier,  30  Can.  Sup.  St 
42);  Hamilton  v.  St  L.,  K.  &  N.  W.  R.  Ca 
(O.  C.)  118  Fed.  95;  Carter  v.  Brun.  &  W.  Ry. 
Co.,  115  Ga.  853,  42  S.  E.  239;  Oyster  v.  Bur. 
Relief  Dep.,  65  Neb.  789,  91  N.  W.  699,  59  L. 
R.  A.  291;  State  ex  rel.  Sheets  v.  P.,  C,  C. 
&  St  L.  R.  Co.,  68  Ohio  St  9,  67  N.  E.  93. 
64  L.  R.  A.  405,  96  Am.  St  Rep.  635;  Walt- 
ers v.  C,  B.  &  Q.,  74  Neb.  551,  104  N.  W. 
1066;  Harrison  v.  Ala.  M.  Ry.  Co.,  144  Ala. 
246,  40  South.  394. 

WALKER,  J.,  concurs. 


osa  N.  a  411) 

ADBRHOLT  v.  SEABOARD  AIR  LINE  RY. 

et  al. 

(Supreme  Court  of  North  Carolina.     April  27. 

1910.) 

1.  Release  (§  55*)— Avoidance— Burden  of 
Pboof. 

Plaintiff,  having  execnted  a  release  of  lia- 
bility for  his  injury,  and  received  the  recited 
consideration,  has  the  hurden  of  proving  edj 
matter  in  avoidance  thereof. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  §§  94-100 ;   Dec.  Dig.  §  55.*] 

2.  Release  (8  16*)— Avoidance— Pailube  to 
Read. 

One  is  charged  with  knowledge  of  the  con- 
tents of  a  release  executed  hy  him,  though  he  did 
not  read  it;  he  having  been  able  to  read,  and 
having  had  an  opi}ortunity  to  do  so,  and  theri* 
having  been  no  circumstances  connected  with 
the  signing  which  relieved  him  of  the  duty  to 
read   it. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  §  31 ;    Dec  Dig.  §  1«.»] 

3.  Release  (§  57*)— Avoidance— Fbaudulent 
Representations— Evidence. 

Evidence,  in  an  action  for  personal  injury, 
in  which  plaintiff  seeks  to  avoid  a  release  of  lia- 
bility executed  by  him  reciting  merely  a  money 
consideration  received  by  him,  held  insufficient 
to  show  that  it  was  procured  by  fraudulent  rpp- 
resentations  that  plaintiff  would  be  given  em- 
ployment by  defendant,  with  intent  to  then  dis^ 
charge  him. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  §  108 ;   Dec.  Dig.  $  57.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty;   W.  R.  Allen,  Judge. 
Action  by  J.  G.  Aderholt  against  the  Sea- 


«For  other  cases  aee  aame  topic  and  section  NUMBBR  in  Dec.  St  Am.  Digs.  1907  to  dato,  lb  Reporter  Indexes 
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board   Air  Ittne   Raflway.     Judgment   for 
plaintiff.     Defendant  appeals.     Reversed. 

The  plaintiff  brought  this  action  to  recover 
damages  for  personal  injuries  which  he  al* 
leged  resulted  from  the  negligence  of  the 
defendant  company  while  he  was  in  the  dis- 
charge of  his  duties  as  roadmaster.  The  de- 
fendant denied  the  allegations  of  the  com- 
plaint as  to  Its  negligence,  and  set  up  as  a 
defense  certain  releases  executed  by  the 
plaintiff.  The  plaintiff  replied,  admitting  the 
execution  of  the  releases  set  forth  in  the 
answer,  but  alleged  that  they  were  procured 
by  fraudulent  representations.  The  issues 
submitted  were  found  against  the  defendant ; 
and,  judgment  being  rendered  thereon,  de- 
fendant appealed. 

Murray  Allen  and  W.  H  Pace,  for  appel- 
lant. Douglass  &  Lyoa  and  Armistead  Jones 
&  Son,  for  appellee. 

WALKER,  J.  In  the  view  we  take  of  this 
case,  it  is  only  necessary  to  consider  ques- 
tions relating  to  the  first  and  second  issues: 

**(1)  Did  the  plaintiff  execute  and  deliver 
the  several  releases  mentioned  in  the  an- 
swer?   Answer:  Yes.  I 

"(2)  Did  the  defendant  secure  the  signa- 
ture of  plaintiff  to  said  releases  with  the 
fraudulent  intent  as  alleged  In  the  plead- 
ings?   Answer:  Yes." 

That  the  Jury*8  response  to  the  first  Issue 
which  was  made  by  consent  would  have  put 
an  end  to  this  cause,  in  the  absence  of  an 
afilrmative  answer  to  the  second  Issue,  is  a 
matter  not  open  to  dispute.  A  release  ex- 
ecuted by  an  injured  party  and  based  upon 
a  valuable  consideration  is  a  complete  de- 
fense to  an  action  for  damages  for  the  in- 
juries, and,  where  the  execution  of  such  a  re- 
lease is  admitted  or  established  by  the  evi- 
dence, it  Is  necessary  for  the  plaintiff  to 
prove  the  matter  in  avoidance  of  the  release. 
In  this  case  the  plaintiff  admits  the  execu- 
tion of  the  releases  relied  upon  by  the  de- 
f^idant,  and  alleges  In  his  reply  that  they 
were  procured  by  the  representations  of  the 
defendant,  made  with  fraudulent  Intent,  that 
the  plaintiff  should  have  employment  with 
the  defendant,  in  his  former  capacity,  as 
long  as  he  could  properly  discharge  his  du- 
ties; and  the  second  issue*  quoted  above, 
•  was  intended  to  cover  that  view  of  the  case. 
The  burden  of  that  issue  was  upon  the  plain- 
tiff, and,  as  we  have  said,  unless  he  sustain- 
ed the  burden  and  procured  an  affirmative 
response  to  that  issue,  he  could  not  have  re- 
covered in  this  action,  and  the  Jury's  finding 
upon  the  issues  of  negligence,  contributory 
negligence,  and  damages  would  have  been 
unnecessary  and  of  no  avail  to  the  plain- 
tiff. At  the  conclusion  of  the  evidence,  the 
defendant  entered  a  motion  of  nonsuit,  which 
raises  the  question  of  the  sufficiency  of  the 
evidence  to  l>e  submitted  to  the  Jury  on  the 
<iecond  issue;  that  is,  whether  or  not  there 
was  any  evidence  of  fraud  in  the  procure- 


ment of  the  releases.  Upon  a  careful  exam- 
ination of  all  the  testimony,  we  are  of  the 
opinion  that  there  was  not  sufficient  evidence 
of  fraud  to  be  submitted  to  the  Jury,  and  the 
defendant's  motion  of  nonsuit  should  have 
been  sustained.  Plaintiff's  evidence  shows  a 
state  of  facts  that  Is  Inconsistent  with  an 
intention  on  the  part  of  the  defendant  to  pro- 
cure the  releases  In  this  case  by  fraud.  The 
plaintiff  sustained  the  injuries  complained  of 
on  April  5,  1905,  and  was  removed  to  the 
home  of  his  father-in-law  at  Sanford,  N.  C, 
and  more  than  two  months  elapsed  before 
the  defendant's  agent  called  on  him.  The 
plaintiff  himself  says  that  no  settlement  was 
made  at  the  time  of  the  first  visit,  but  that 
defendant's  agent  returned  at  the  end  of  two 
or  three  weeks,  and  on  July  5th,  three 
months  after  the  injury,  a  conditional  re- 
lease agreement,  in  the  following  words,  was 
signed  by  the  plaintiff:  "If  before  the  ex- 
piration of  thirty  days  from  this  date,  the 
Seaboard  Air  Line  Railway  shall  pay  to  me, 
J.  G.  Aderholt,  the  sum  of  three  hundred  dol- 
lars, I  do  hereby  agree  to  release  the  said 
railway  of  and  from  all  claims  whatsoever 
for  damages  for  or  on  account  of  personal 
injury  sustained  by  freight  train  parting  and 
running  together,  throwing  me  against  seat, 
breaking  four  ribs  and  injuring  back,  on  the 
5th  day  of  April,  1906." ,  At  the  time  of  sign- 
ing this  agreement,  besides  the  plaintiff  and 
defendant's  agent,  there  were  present  D.  M. 
Mclver,  plaintiff's  father-in-law,  and  Miss 
Mary  Mclver,  his  sister-in-law,  and  no  one 
else.  D.  M.  Mclver  signed  the  agreement  as 
a  witness.  There  Is  no  evidence  that  the 
plaintiff  was  not  then  In  full  possession  of 
his  mental  faculties  and  did  not  fully  under- 
stand what  he  was  doing.  The  plaintiff  says 
that  at  this  meeting  in  Sanford,  when  the  , 
conditional  release  agreement,  recited  above, 
was  signed,  he  had  a  very  pleasant  conver- 
sation with  Baldwin,  the  defendant's  agent, 
and  that  Baldwin  said  that  as  soon  as  he, 
Aderholt,  was  able  he  could  get  his  position 
back.  Plaintiff  says:  '*That  is  all  that  pass- 
ed." The  negotiations  for  a  settlement, 
which  culminated  In  the  execution  of  the  re- 
lease agreement,  were  open  and  fair,  and 
there  is  nothing  in  the  evidence  which  tends 
to  show  that  any  unfair  advantage  was  tak- 
en of  the  plaintiff.  He  signed  the  agree- 
ment freely  and  voluntarily.  The  final  re- 
lease was  signed  17  days  after  the  execution 
of  the  conditional  release  agreement.  Ac- 
cording to  the  undisputed  facts,  Aderholt 
met  Baldwin  in  Raleigh  on  July  22d  and  re- 
ceived a  voucher  for  $300,  and  executed  the 
final  release  in  the  following  words:  "For 
and  in  consideration  of  the  sum  of  three  hun- 
dred dollars  ($300)  to  me  paid,  the  receipt  of 
which  is  hereby  acknowledged,  I,  J.  C.  Ader- 
holt, road  master,  do  hereby  release  and  for- 
ever discharge  the  Seaboard  Air  Line  Rail- 
way, and  any  and  all  railroads  owned,  leas- 
ed, operated,  or  controlled  by  It  and  Its  suc- 
cessors, from  all  claims  and  causes  of  action 
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for  or  by  reason  of  tbe  injuries  received  by 

me  while  riding  on  freight  train  No.  , 

injuring  back,  same  parting,  throwing  me 
against  seat  and  breaking  ribs,  on  or  about 
April  5th,  at  or  near  Aberdeen,  N.  C,  while 
an  employee  of  the  Seaboard  Air  Line  Rail- 
way; the  consideration  hereinbefore  refer- 
red to  being  in  full  compromise,  i^atisfaction 
and  discharge  of  all  claims  and  causes  of  ac- 
tion arising  out  of  the  injuries  and  in  ex- 
oneration of  the  railway  from  all  liability 
by  reason  thereof."  Plaintiff  says  that  he 
did  not  read  this  release,  that  it  was  "shov- 
ed" across  the  table  to  him,  and  he  signed 
it  When  asked  if  he  knew  its  contents,  he 
said:  ''No;  not  exactly.  I  knew  It  would 
have  some  features  which  I  would  object  to, 
but  I  did  not  want  to  be  contrary,  and  I 
knew,  if  I  did  not  sign  it,  I  could  not  go 
back  to  work  at  all."  At  the  time  this  re- 
lease was  executed  he  received  a  voucher  for 
$300,  reciting  that  it  was  accepted  in  full 
settlement,  satisfaction,  and  discharge  of  all 
claim  whatsoever  for  the  injuries  complained 
of.  This  voucher  was  read  and  signed  by 
the  plaintiff  at  the  time  he  secured  the  mon- 
ey from  the  bank  in  Raleigh.  It  appears 
from  the  facts  recited,  which  were  not  In 
dispute,  that  the  plaintiff  read  the  condition- 
al release  agreement  at  the  time  he  signed 
It  and  knew  its  contents,  and  that  he  knew 
the  contents  of  the  voucher,  but  he  did  not 
read  the  final  release.  However,  the  fact 
that  he  did  not  read  this  release  cannot  avail 
him.  He  could  read,  he  had  the  opportunity 
to  do  so,  and  there  are  no  circumstances 
connected  with  the  signing  of  this  instrument 
which  relieved  him  of  the  duty  to  read  it 
He  is  charged,  therefore,  with  knowledge 
of  Its  contents.  Dorsett  v.  Mfg.  Co.,  131  N. 
O.  259,  42  S.  B.  612;  Bellinger  v.  Gillespie, 
118  N.  O.  737,  24  S.  B.  538 ;  Griffin  v.  Lum- 
ber Co.,  140  N.  O.  514,  63  S.  B.  307,  6  L.  R. 
A.  (N.  S.)  463. 

The  plaintiff  admits  the  execution  of  these 
releases  and  the  collection  of  the  $300,  the 
consideration  recited  therein,  but  says  there 
waa  a  contemporaneous  agreement  to  give 
him  employment  as  long  as  he  proved  satis- 
factory. It  Is  true  that  there  is  evidence  that 
he  and  defendant's  agent,  Baldwin,  talked 
about  plaintilTs  continuing  in  the  defendant's 
employment,  and  one  of  plaintiff's  witnesses, 
Miss  Mclver,  his  sister-in-law,  testified  that 
Baldwin  said  the  company  would  be  glad  to 
give  plaintiff  his  i)ositlon  back  **as  long  as 
he  wanted  it"  The  witness  said  that  this 
conversation  took  place  art  the  time  the  con- 
ditional release  was  executed.  It  is  also  in 
evidence  that  Aderholt  himself  calculated  the 
amount  he  would  accept  in  settlement,  and 
that  amount  was  placed  in  the  agreement  as 
the  sole  consideration.  There  is  no  evidence 
that  he  was  induced  by  any  device  to  sign 
this  agreement,  but  did  so  voluntarily.  A  pe- 
riod of  more  than  two  weeka  in  which  to  con- 
sider the  effect  of  his  act  elapsed  before  he 
was  called  to  execute  the  final  release  of  his 


claim  for  damages.  When  this  release  was 
presented  to  him  for  his  signature,  nothing 
was  aaid  about  any  additional  consideration 
or  re-employment  He  knew  then  the  full  ef- 
fect of  his  act,  and  he  accepted  the  consid- 
eration of  $300,  and,  in  addition  to  executins 
the  release,  signed  a  receipt  which  recited 
that  this  amount  was  accepted  in  full  satis- 
faction of  his  claim  for  Injuries.  In  a  case 
involving  facts  strikingly  similar  to  these, 
the  Supreme  Court  of  Kansas  held  that; 
**Such  a  contract  made  without  fraud  in  its 
execution,  full  and  complete  in  its  terms, 
unambiguous,  reasonable  and  plaln«  but  con- 
taining no  agreement  for  future  employment 
of  the  releasor,  cannot  be  supplemented  by 
parol  proof  of  such  an  agreement  claimed  to 
have  been  made  in  the  negotiations  concluded 
by  the  release,  even  though  it  be  asserted 
that  such  agreement  was  the  inducement  for 
making  the  release."  Railway  t.  Vanord- 
strand,  67  Kan.  387,  73  Pac.  113. 

In  his  charge  his  honor  properly  instructed 
the  jury  that  there  was  no  evidence  to  war- 
rant them  in  finding  that  Aderholt,  when 
these  papers  were  signed,  did  not  have  suffi- 
cient mental  capacity  to  know  what  he  was 
signing.  It  appears  that  he  was  fully  aware 
of  what  he  was  doing.  He  was  not  coerced 
in  any  way,  and  we  must  hold  that  In  ac- 
cepting $300,  which  was  a  sufficient  consid- 
eration to  support  the  release,  and  in  ex- 
ecuting the  papers  recited  above,  plaintiff 
has  surrendered  and  released  his  right  to 
maintain  an  action  for  his  injuries,  and.  Id 
the  absence  of  evidence  of  fraud  in  the  pro- 
curement of  the  release,  the  action  should 
have  been  dismissed. 

When  we  consider  the  evidence  that  plain- 
tiff relies  upon  to  establish  the  fraudulent 
intent  of  the  defendant  to  promise  him  em- 
ployment in  order  to  secure  the  release  and 
then  discharge  him,  we  are  forced  to  the  con- 
clusion that  such  evidence  is  not  sufficient 
to  be  submitted  to  the  jury.  After  the  final 
release  was  executed,  plaintiff  continued  in 
defendant's  employment  until  the  following 
February,  and  was  then  discharged  by  the 
superintendent  in  charge  of  the  division  of 
tbe  railroad  on  which  plaintiff  was  engaged, 
and  the  superintendent  gave  as  the  cause  of 
the  discharge  plaintiff's  failure  to  keep  his 
track  in  condition.  In  fact  plaintiff  himself 
says  that  he  had  difficulty  in  getting  the 
track  in  good  condition  due  to  the  scarcity 
of  hands.  There  Is  nothing  in  the  evidence 
which  tends  to  show  that  the  superintendent, 
who  discharged  plaintiff,  knew  of  the  settle- 
ment that  had  been  made  with  him.  The 
superintendent  said  that  he  did  not  know  of 
it  and  had  no  connection  with  the  division  on 
which  Aderholt  was  employed  until  the  Sep- 
tember after  the  settlement  was  made,  which 
was  in  July.  The  defendant's  agent,  B.  M. 
Baldwin,  who  procured  the  execution  of  the 
releases,  was  a  claim  adjuster,  and  testified 
that  he  had  no  authority  to  hire  or  dischargi 
employ^ 
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As  we  haye  said  In  Byrd  y.  Express  Co., 
139  N.  C.  273,  51  S.  a  851,  there  must  be  le- 
gal eyldence  of  the  'fact  In  Issue,  and  not 
merely  such  as  raises  a  suspicion  or  con- 
jecture In  regard  to  it  The  rule  is  thus  stat^ 
ed  in  State  y.  Vinson.  63  N.  C.  335:  "We  may 
say  with  certainty  that  eyidence  which  mere- 
ly shows  it  i)ossib]e  for  the  fact  in  issue  to  be 
as  alleged,  or  which  raises  a  mere  conjec- 
ture that  it  was  so,  is  an  insufficient  founda- 
tion for  a  yerdict,  and  should  not  be  left  to 
the  Jury."  Young  y.  Railroad,  116  N.  C.  932, 
21  S.  E.  177.  In  Crenshaw  y.  Railway,  144 
N.  C.  321,  56  S.  m  947,  we  quoted  with  ap- 
proyal  the  language  of  Justice  Maule  in 
Jewell  y.  Parr,  13  C.  B.  (76  B.  C.  L.)  916: 
•*The  question  for  the  Judge  \a  not  whether 
there  is  literally  no  eyidence,  but  whether 
there  is  none  that  ought  reasonably  to  sat- 
isfy the  Jury  that  the  fact  sought  to  be 
proyed  is  established."  The  eyidence  in  the 
case  before  us  does  not  rise  to  this  standard, 
and  there  was  error  in  submitting  it  to  the 
Jury.  The  motion  of  nonsuit  should  haye 
been  sustained. 

Beyersed. 


(152  N.  a  817) 

HOUSE  y.  SOUTHERN  RY.  CO. 

(Supreme  Court  of  North  Carolina.     April  27, 

1910.) 

1.  Master  and  Servant  (§  107*)— Safe  Place 
FOB  Work— Appliances. 

The  rule  requiring  the  master  to  provide  a 
reasonably  safe  place  for  work  and  reasonably 
safe  and  suitable  appliances  does  not  as  a  rule 
apply  to  the  use  of  ordinary,  everyday  tools,  nor 
to  ordinary  conditions  requiring  no  special  care 
or  .preparation,  where  the  detects  are  readily 
observable,  and  where  there  was  no  good  reason 
to  suppose  that  injury  would  result. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  199-212;  Dec.  Dig.  § 
107.*] 

2.  Negligence  (S  M*)— Personal  Injury— 
* 'Proximate  Cause.'' 

''Proximate  cause"  has  been  defined  as  the 
doing  or  omitting  to  do  an  act  which  a  person 
of  ordinary  pnidenc'e  could  foresee  would  nat- 
urally or  probably  produce  the  injury. 

[Ed.  Note. — For  other  cases,  .see  Negligence, 
Cent.  Dig.  §  71 ;    Dec.  Dig.  §  5d.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  pp.  5758-5769;   vol.  8,  p.  7771.1 

S.  Master  and   Servant  <J  111*)— Injuries 
TO  Servant— Appliances. 

Defendant  railroad  was  not  liable  for  inju- 
ries to  a  servant  whose  hand,  while  she  was  at- 
tempting in  the  performance  of  her  duties  as 
oar  cleaner  to  raise  a  car  window  which  had 
become  fast  and  the  pull  of  which  was  worn 
smooth,  slipped  and  went  through  the  glass ;  the 
appliance  being  a  simple  one,  and  the  injury  one 
not  ordinarily  likely  to  happen. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  215-217;  Dec.  Dig.  S 
111.*] 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty; Long,  Judge. 

Action  by  Ella  House  against  the  Southern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

«For  other  eases  see  same  topic  and  section  NUMBER  in  Deo.  St  Am.  Diss.  1907  to  date,  lb  Reoorter  Indexes 


Civil  action  tried  at  November  term,  1909, 
of  the  superior  court  of  Iredell  county. 

On  Issues  submitted  the  jury  rendered  the 
following  verdict: 

"First  Was  the  plaintiff  injured  by  the 
negligence  of  the  defendant,  as  alleged  In  the 
complaint?    Answer:  Yes. 

"Second.  Did  the  plaintiff  by  her  own  neg- 
ligence contribute  to  her  own  injury?  An- 
swer: No. 

**Third.  What  damages,  if  any,  has  the 
plaintiff  sustained?    Answer:  $700." 

Motion  to  dismiss  as  on  Judgment  of  non- 
suit formally  entered  and  renewed  at  close 
of  entire  testimony,  motion  denied,  and  de- 
fendant excepted.  Judgment  on  verdict  for 
plaintiff,  and  defendant  excepted  and  ap- 
pealed 

L.  C.  Caldwell,  for  appellant  G.  W.  Gar- 
land and  Armfleld  &  Turner,  for  appellee. 

HOKE,  J.  The  plaintiff  set  forth  her 
cause  of  action  in  the  complaint  as  follows: 

"Second.  That  on  the  day  of  De- 
cember, 1906,  the  plaintiff  was  in  the  employ 
of  the  defendant  as  a  servant  at  Salisbury, 
and  engaged  in  cleaning  passenger  coaches 
of  the  defendant  for  a  valuable  considera- 
tion. That  on  the  aforesaid  day  of  December, 
1906,  while  the  plaintiff  was  at  work,  as 
aforesaid.  In  the  performance  of  her  duties 
upon  a  car  belonging  to  the  defendant  she 
was  ordered  and  directed  by  the  defendant  to 
raise  the  windows  of  the  car,  one  of  which 
had  'just  been  repaired  by  the  defendant,  but 
had  been  repaired  in  such  a  negligent  manner 
that,  when  plaintiff  attempted  to  raise  the 
said  window,  the  defendant  had  carelessly 
permitted  It  to  t>ecome  so  fastened  and  tight 
that  when  she  undertook  to  raise  it,  she  had 
to  exert  an  unusual  amount  of  force,  and  in 
doing  so  her  hand  slipped  and  went  through 
the  window  pane,  breaking  the  glass  and 
cutting  her  arm  and  hand,  whereby  she  was 
made  to  suffer  mental  agony,  bodily  pain, 
and  was  permanently  injured. 

"Third.  That  the  pull  provided  by  the  de- 
fendant which  it  was  necessary  for  the  plain- 
tiff to  use  In  raising  said  window,  had  be- 
come worn  smooth  and  unsafe  for  the  pur- 
pose for  which  it  was  provided,  thereby 
causing  plaintiff's  hand  to  more  easily  slip 
when  It  became  necessary  for  her  to  exert 
unusual  force  In  raising  the  said  window." 

And  offered  evidence  tending  to  sustain  it ; 
and  on  this  statement  the  court  is  of  opin- 
ion that  the  motion  to  dismiss  as  on  judg- 
ment of  nonsuit  should  have  been  allowed. 

We  have  repeatedly  decided  that  an  em- 
ployer of  labor  Is  required  to  provide  for  his 
employes  a  reasonably  safe  place  to  work, 
and  to  supply  them  with  Implements  and  ap- 
pliances reasonably  safe  and  suitable  for 
the  work  In  which  they  were  engaged.  As 
stated  in  Hicks  v.  Manufacturing  Co.,  138  X. 
C.  319-325,  50  S.  B.  703,  705,  and  other  cases 
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of  like  Import,  the  principle  more  usually 
obtains  In  the  case  of  "machinery  more  or 
lees  complicated  and  more  especially  when 
drlyen  by  mechanical  power" ;  and  does  not 
as  a  rule  apply  to  the  use  of  ordinary  every- 
day tools,  nor  to  ordinary  everyday  condi- 
tions, requiring  no  special  care,  preparation, 
or  prevision,  where  the  defects  are  readily 
observable,  and  where  there  was  no  good  rea- 
son to  suppose  that  the  injury  complained  of 
would  result 

The  reason  for  the  distinction  will  ordi- 
narily be  found  to  rest  on  the  fact  that  the 
element  of  proximate  cause  is  lacking.  De- 
fined in  some  of  the  decisions  as  "the  doing 
or  omitting  to  do  an  act  which  a  person  of 
ordinary  prudence  could  foresee  would  nat- 
urally or  probably  produce  the  injury."  Brew- 
ster V.  Elizabeth  City,  137  N.  0.  3»2,  49  S. 
E.  885.  These  windows  not  infrequently  be- 
come tightened  from  different  causes;  and, 
while  it  may  be  a  great  Inconvenience  and 
should  perhaps  be  given  more  attention  than 
it  receives,  no  one  would  say  that  an  injury 
of  this  character  would  ordinarily  arise  or  be 
likely  to  ensue,  and  therefore  no  actionable 
wrong  has  been  established. 

Our  decisions  on  this  subject  are  also 
against  the  plaintiff.  Dunn  v.  Railroad,  151 
N.  G.  313,  66  S.  £1.  134;  Lassiter  v.  Railroad, 
150  N.  C.  4S3,  64  S.  B.  202.  In  Dunn's  Case 
plaintiff  was  injured  by  an  ordinary  sledge 
hammer  flying  from  the  helve  Just  as  a  co- 
employ^,  In  the  line  of  his  duty,  was  in  the 
act  of  striking  with  it,  and  the  court  held: 
"When  in  the  ordinary  and  everyday  use  of  a 
tool,  simple  in  structure,  an  injury  is  caused 
an  employ^  by  a  defect  in  It,  which  was  not 
observed  by  him  after  working  with  it  for 
several  hours,  the  employer  Is  not  liable  in 
damages  by  reason  of  the  defect  alone;  and. 
when  an  Injury  was  thus  caused  to  the  plain- 
tiff by  the  unexpected  flying  off  of  a  striking 
hammer  used  by  another  in  striking  a  rivet- 
ing hammer  held  by  him  while  riveting  bands 
together  in  the  course  of  his  employment,  the 
employer  is  not  responsible  l;i  damages  for 
plaintiff's  resultant  Injury." 

There  was  error  in  refusing  defendant's 
motion  for  nonsuit,  and  same  must  be  re- 
versed. 

Reversed. 

(152  N.  C.  421) 

HAYWOOD  et  al.  v.  WRIGHT  et  al. 

(Supreme  Court  of  North  Carolina.     April  27, 

IMO.) 

1.  Wills  (§  671*)— Testamkntabt  Tbust. 

A  will,  by  item  4,  gave  to  testator's  chil- 
dren, in  eQual  parts,  stock  in  a  corporation,  the 
parts  to  the  sons  absolutely,  the  parts  to  each 
daughter  for  her  life,  with  remainder  to  her 
children,  with  provision  that,  should  a  daughter 
die  leaving  no  child  or  issue  thereof,  then  with 
remainder,  as  to  the  share  of  the  one  so  dying, 
to  his  other  children,  "on  the  same  limitations 
and  trusts  as  hereinbefore  expressed  as  to  their 
own  shares."     Item  5  provided  that  any  child 


could  sell  his  share  of  such  property,  the  otiiers 
being  ^iven  an  option  to  buy,  or  that  all  could 
unite  in  a  sale,  and  that  in  either  case,  the 
shares  of  the  daughters  should  be  received  by 
the  executors  and  invested  in  trust  to  pay  the 
annual  interest  on  each  one's  share  to  her  for 
life,  with  remainder  to  her  children,  with  the 
same  provision  as  in  item  4  in  case  of  death  of 
a  daughter  leaving  no  child  or  issue  thereon. 
Other  bequests  were  made  to  daughters,  but  in 
each  case  it  was  spoken  of  as  a  trust,  and  with 
remainder  and  on  the  same  "limitations  and 
trusts"  as  in  items  4  and  5;  and  the  executors 
were  also  appointed  "aa  trustees  to  carry  out 
and  perform  the  trusts  hereinbefore  declared." 
Held,  that  property  bequeathed  to  a  daughter 
was  impressed  with  a  trust,  and  was  to  be  held, 
managed,  and  controlled  by  the  executors  doi^ 
ing  her  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  671.»] 

2.   COBPOBATIONS    (|    197*)  —  VOTINO    STOCK  — 
TaUSTEEB— OWNEBS  FOB  LlFB. 

Where  stock  is  be(^ueathed  in  trust  to  pay 
the  income  to  one  for  life,  and  is  to  be  held  and 
controlled  by  the  trustees  with  remainder  to 
others,  revisal  1905,  §  1185,  providing  that  a 
person  holding  stock  as  trustee  may  vote  it,  and 
not  section  1186,  providing  that,  where  stock 
is  owned  by  one  for  life  with  remainder  over, 
the  life  tenant  may  vote  it,  is  controlling. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  755;   Dec.  Dig.  {  197. »! 

Appeal  from  Superior  Court,  Alamance 
County;   W.  J.  Adams,  Judge. 

Proceedings  by  A.  W.  Haywood  and  an- 
other, surviving  executors  and  trustees  of 
Thomas  M.  Holt,  deceased,  against  Ella  M. 
Wright  and  others,  to  obtain  construction  of 
the  will  of  deceased.  From  the  judgment, 
defendants  appeal.     Affirmed. 

The  facts  pertinent  to  the  Inquiry  found 
on  the  hearing  to  be  true  are  stated  In  the 
original  complaint,  as  follows: 

•*(1)  That  on  the  11th  day  of  April,  1896, 
Gov.  Thomas  M.  Holt,  a  resident  and  domi- 
ciled In  said  Alamance  county,  N.  C^,  died  in* 
said  county,  leaving  a  last  will  and  testa- 
ment and  codicils  thereto,  wherein  and 
whereby  Charles  T.  Holt  A.  W.  Haywood, 
Thomas  M.  Holt,  Jr.,  and  E).  C.  Laird  were 
named  as  executors  and  trustees  thereof,  a 
copy  of  which  last  will  and  testament  and 
codicils  is  hereto  attached,  marked  'Exhibit 
A,*  and  made  a  part  of  this  complaint. 

"(2)  That  subsequently,  to  wit,  on  the  13th 
day  of  May,  1896,  said  last  will  and  testa- 
ment and  codicils  thereto  were  duly  admit- 
ted to  probate  before  the  clerk'  of  the  supe- 
rior court  of  said  county,  and  recorded  in  his 
office  In  Will  Book  No.  3,  at  page  112. 

"(3)  That  the  said  Charles  T.  Holt,  A.  W. 
Haywood,  Thomas  M.  Holt,  Jr.,  and  E.  C. 
Laird  on  the  13th  day  of  May,  1896,  duly 
qualified  as  executors  of  said  last  will  and 
testament  and  codicUs  thereto  before  the 
clerk  of  the  court,  who  duly  Issued  to  them 
letters  testamentary  thereon,  and  they  there- 
upon at  once  entered  upon  the  discharge  of 
their  duties  as  such  executors.  That  the 
said  Thomas  M.  Holt,  Jr.,  died  on  the  6th 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  lb  Am.  Digs.  1907  to  date,  lb  Reporter  Indexee 
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day  of  January,  1897,  and  the  said  Charles 
T.  Holt  died  on  the  13th  day  of  December, 
1000,  leaylDg  the  plaintiffs  A.  W.  Haywood 
and  E.  CX  Laird  as  the  sole  surviving  execu- 
tors and  trustees  under  the  said  last  will 
and  testament  and  codicils  thereto. 

'*(4)  That  the  defendant  Ella  M.  Wright  is 
one  of  the  three  daughters  of  'said  Gov. 
Thomas  M.  Holt,  deceased,  is  the  same  per- 
son named  in  said  last  will  and  testament 
and  codicils  thereto,  and  is  possessed  abso- 
lutely in  her  own  right  of  large  means  out- 
side of  the  property  involved  in  this  contro- 
versy. That  the  defendant  C.  Bruce  Wright 
is  the  husband  of  said  EUla  M.  Wright,  and 
they  both  reside  at  Raleigh,  N.  C.  That  the 
defendant  Louise  B.  Wright  is  the  daughter 
and  only  child  of  said  C.  Bruce  Wright  and 
Ella  M.  Wright,  resides  with  her  said  par- 
ents at  Raleigh,  N.  C,  is  an  infant  under  the 
age  of  21  years  (being  20  years  of  age),  and 
is  without  general  or  testamentary  guardian, 
and  appears  in  this  action  by  her  duly  ap- 
pointed guardian  ad  litem,  C.  B.  Wright 

*'(J5)  That  the  estate  of  said  Gov.  Thomas 
M.  Holt  at  the  time  of  his  death  (outside  of 
the  property  specifically  devised  and  be- 
queathed by  his  said  last  will  and  testament 
and  codicils  thereof)  consisted,  among  other 
things,  ofi  shares  of  the  common  stock  of 
cotton  mill  corporations  located  at  Haw  Riv- 
er, N.  C,  and  of  other  corporations,  life  in- 
surance policies,  bonds  of  corporations,  mon- 
ey on  hand,  a  plantation  in  Davidson  coun- 
ty, N.  Cm  known  as  'Lin wood,*  with' horses, 
mules,  cattle,  farming  implements,  crops, 
houses,  household  and  kitchen  furniture, 
etc.,  on  said  plantation,  and  was  of  a  mixed 
character.  That  a  large  part  of  the  pro- 
ceeds of  collection  of  said  life  insurance  pol- 
icies and  of  the  proceeds  of  sale  of  small 
parcels  of  said  'Lin wood'  plantation  were 
loaned  out;  said  loans  being  represented  oy 
what  was  generally  known  as  'trustee  notes,' 
said  notes  amounting  in  the  aggregate  to 
$35,092.64,  principal  money. 

••(6)  That  cotton  mill  corporations  located 
at  Haw  River,  N.  C,  were  subsequently,  to 
wit,  on  the  14th  day  of  May,  1901,  consolidat- 
ed into  one  corporation,  known  as  the  'Holt- 
Granite  Manufacturing  Company,*  and  the 
stock  in  said  old  cotton  mill  corporations 
was  exchanged  for  stock  in  the  said  new 
consolidated  corporation.  In  exchange  for 
the  common  stock  in  said  old  cotton  mill  cor- 
porations held  for  the  benefit  of  the  defend- 
ant Ella  M.  Wright,  the  plaintiffs  received 
and  now  hold  for  her  benefit  711  shares  (of 
the  face  value  of  $71,100)  of  the  common 
stock  of  said  new  consolidated  corporation, 
the  said  Holt-Granite  Manufacturing  Com- 
pany, the  certificates  therefor  being  issued 
and  now  standing  in  the  name  of  A.  W.  Hay- 
wood and  EX  C.  Laird,  surviving  trustees  un- 
der the  will  of  Thomas  M.  Holt  for  Ella  M. 
Wright  and  others. 

"(7)  That,  pursuant  to  the  power  and  au- 


thority conferred  by  item  6  of  said  last  will 
and  testament  and  codicils  thereto  of  said 
Gov.  Thomas  M.  Holt,  the  balance  of  said 
*Llnwood'  plantation  and  personal  property 
thereon  was  on  the  18th  day  of  March,  1907, 
sold  and  conveyed  by  the  executors  of  said 
Gov.  Thomas  M.  Holt,  and  the  share  (to  wit, 
$5,800)  of  the  proceeds  of  such  sale  for  the 
benefit  of  said  defendant  Ella  M.  Wright 
was,  pursuant  to  her  instructions.  Invested 
in  the  6  per  cent  first  preferred  stock  of  said 
Holt-Granite  Manufacturing  Company,  for 
which  the  plaintiffs  received,  and  now  hold, 
for  the  benefit  of  said  Ella  M.  Wright,  58 
shares  (of  the  value  of  $5,800)  of  said  prefer- 
red stock,  the  certificates  therefore  being  is- 
sued and  now  standing  in  the  name  of  A.  W. 
Haywood  and  E.  C.  Laird,  executors  and 
trustees  for  Ella  M.  Wright  and  others. 

"(8)  That  said  'trustee  notes'  (represent- 
ing, as  aforesaid,  a  large  portion  of  the  pro- , 
ceeds  of  life  insurance  policies  and  the  pro- 
ceeds of  sale  of  small  parcels  of  said  'Lin- 
wood'  plantation)  were  collected  on  the  8th 
day  of  April,  1907,  and  the  share  (to  wit 
$8,800)  of  the  same  for  the  benefit  of  said  de- 
fendant Ella  M.  Wright  was,  pursuant  to  her 
instructions,  invested  in  said  6  per  cent,  first 
preferred  stock  of  said  Holt-Granite  Manu- 
facturing Company,  for  which  the  plaintiffs 
received,  and  now  hold,  for  the  benefit  of 
said  Ella  M.  Wright  88  shares  (of  the  face 
value  of  $8,800)  of  said  preferred  stock,  the 
certificates  therefor  being  Issued  and  now 
standing  in  the  name  of  A.  W.  Haywood  and 
E.  C.  Laird,  executors  and  trustees  for  Ella 
M.  Wright  and  others. 

"(9)  That  the  plaintiffs  have  from  time  to 
time  paid  over  to  said  Ella  M.  Wright  the 
Income  from  the  property  and  estate  devised 
and  bequeathed  as  aforesaid  by  said  Gov. 
Thomas  M.  Holt  for  her  benefit,  and  from 
said  common  and  preferred  stock,  into  which 
the  same  was  converted  and  was  received, 
and  is  now  held  as  aforesaid  by  the  plain- 
tiffs for  her  benefit. 

"(10)  That  all  the  debts  of  said  Gov.  Thom- 
as M.  Holt  presented  to  his  executors  have 
been  paid,  and  there  are  no  other  debts  due 
by  him,  to  the  best  of  the  plaintiffs'  informa- 
tion and  belief,  and  all  the  specific  legacies 
and  devises  made  in  said  last  will  and  testa- 
ment and  the  codicils  thereto  have  been  paid 
and  discharged. 

"(11)  That  the  plaintiffs  aforesaid  now 
have  In  their  possession  assets  belonging  to 
the  estate  of  said  Gov.  Thomas  M.  Holt, 
which  was  devised  and  bequeathed  for  the 
benefit  of  said  Ella  M.  Wright,  or  its  pro- 
ceeds, as  follows:  711  shares  (of  the  face 
value  of  $71,100)  of  the  common  stock  of 
said  Holt-Granite  Manufacturing  Company, 
derived  as  aforesaid  from  the  exchange  of 
Gov. 'Holt's  original  stock  in  the  old  cotton 
mills  at  Haw  River,  N.  C.  58  shares  (of  the 
face  value  of  $5,800)  of  the  6  per  cenu  first 
preferred  stock  of  said  Holt-Granite  Manu- 
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facturlng  Company,  derived  from  the  sale  of 
said  'Linwood'  plantation  and  Its  personal 
property.  88  shares  (of  the  par  value  of  $8^- 
800)  of  the  6  per  cent  first  preferred  stock 
of  said  Holt-Granite  Manufacturing  Compa* 
ny,  derived  from  collection  of  said  'trustee 
notes/  which  notes  represented  collections 
of  Gov.  Holt*s  life  insurance  policies  and 
sale  of  small  parcels  of  said  'Linwood'  plan- 
tation, all  subject,  however,  to  the  cost  and 
expenses  of  administering  and  settling  any 
trust  in  regard  thereto. 

**(12)  That  the  plaintiffs  are  ready  and  anx- 
ious to  make  a  final  settlement  of  the  estate 
of  their  said  testator,  and  to  pay,  deliver, 
and  turn  over  to  the  parties  entitled  thereto 
all  the  assets  belonging  to  his  estate,  as  soon 
as  they  can  safely  do  so;  but,  owing  to  diffi- 
culty arising  from  the  obscure  and  uncer- 
tain terms  of  some  of  the  clauses  of  his  said 
will  and  codicils  thereto,  they  desire  for 
*  their  protection  to  obtain  the  construction  of 
the  terms  of  said  will  and  codicils  by  the 
court,  and  directions  from  the  court  as  to 
their  duties  in  the  premises,  and  to  that  end 
they  ask  of  the  court  a  solution  of  the  fol- 
lowing questions  arising  upon  the  construc- 
tion of  said  Gov.  Thomas  M.  Holt's  will  and 
codicils  thereto,  as  follows." 

And  in  an  amended  complaint,  filed  by 
leave  of  court,  the  procedure  by  which  three 
corporations  were  consolidated  and  the  Holt- 
Granite  Manufacturing  Company  formed  and 
stock  therein  substituted  for  the  original 
holdings  was  more  fully  and  formally  stated. 

The  portions  of  the  principal  will  and  codl- 
ells  relevant  to  the  questions  presented  here 
are  as  follows: 

"Fourth.  I  give,  devise  and  bequeath  unto 
my  five  children:  Charles  T.  Holt,  Thomas 
M.  Holt,  Jr.,  Cora  M.  Laird,  wife  of  Dr.  E. 
Chambers  Laird;  Louise  M.  Haywood,  wife 
of  Alfred  W.  Haywood,  and  Ella  M.  Wright, 
wife  of  C.  Bruce  Wright — ^In  equal  parts — 
all  my  shares  of  stock  in  the  'Granite  Manu- 
facturing Company,*  a  corporation  duly  char- 
tered, organized  and  doing  business  in  the 
state  of  North  Carolina — ^the  parts  and  shares 
of  my  two  sons  to  them  and  their  heirs,  ex- 
ecutors and  administrators,  absolutely  and 
in  fee  simple;  but  the  parts  and  shares  of 
my  daughters  to  be  each  one  severally,  for 
and  during  her  life,  with  remainder  absolute- 
ly and  in  fee  simple  to  such  child  or  chil- 
dren of  hers,  if  any,  or  the  Issue  of  such 
child  or  children.  Should  any  child  or  chil- 
dren of  either  of  my  said  daughters  prede- 
cease their  mother  and  leave  issue — as  shall 
be  alive  at  the  time  of  the  death  of  their 
mother — the  Issue  to  represent  their  parent 
and  take  such  share  as  he  or  she  would  have 
taken,  if  alive;  but  should  either  of  my  said 
daughters  die  leaving  no  child  or  children  or 
the  issue  of  such,  alive  at  the  time  Of  her 
death,  then  with  remainder,  as  to  the  share 
of  the  one  so  dying,  to  my  other  children — 
share  and  share  alike — and  the  issue  of  such 


as  may  be  dead,  the  issue  representing  their 
parent  and  taking  such  share  as  he  or  she 
would  have  taken,  if  alive— on  the  same  lim- 
itations and  trusts  as  hereinbefore  expressed 
as  to  their  own  shares  devised  and  bequeath- 
ed to  them  in  this  last  will  and  testament 

"Fifth.  My  children  may  wish  to  sell  the 
property  above  given  to  them,  and  In  case 
they  do,  my  desire  and  direction  Is,  that  any 
one  so  desiring  to  sell  his  or  her  share  may 
do  BO,  on  condition  that  they  shall  give  the 
others  the  option  and  refusal  to  take  such 
share  or  shares  at  a  fair  and  bona  fide  price 
before  selling  out  of  the  family,  or  they  may 
concur  In  making  a  joint  sale  of  the  whole, 
and  they  are  hereby  authorized  to  do  so,  if 
they  wish;  then,  and  in  either  case — that  is 
to  say,  whether,  on  a  joint  or  a  several  sale, 
the  shares  of  the  daughters  in  the  proceeds 
of  the  sale  shall  be  received  by  my  executors 
hereinafter  named,  and  by  them  invested  In 
trust  to  pay  the  annual  interest  on  each  one's 
share  to  her  during  her  life,  and  at  her  death, 
in  trust  absolutely  and  in  fee  simple  for  such 
child  or  children  of  hers,  if  any,  or  the  issue 
of  such  child  or  children,  should  any  child 
or  children  of  my  said  daughters  predecease 
their  mother  and  leave  issue — as  shall  be 
alive  at  the  time  of  the  death  of  their  moth- 
er— the  issue  to  represent  their  parent  and 
take  such  share  as  he  or  she  would  have 
taken,  if  alive — but  should  either  of  my  said 
daughters  die  leaving  no  child  or  children 
or  the  Issue  of  such  alive  at  the  time  of  her 
death — then  the  share  of  the  one  so  dying 
in  trust  for  my  other  children  surviving — 
share  and  share  alike — ^and  the  Issue  of  such 
as  may  be  dead,  the  issue  representing  their 
parent  and  taking  such  share  as  he  or  she 
would  have  taken,  if  alive,  on  the  same  limi- 
tations and  trusts  as  hereinbefore  expressed 
as  to  their  own  shares,  devised  and  bequeath- 
ed to  them  In  this  last  will  and  testament 

"Sixth.  I  give,  devise  and  bequeath  my 
Linwood  farm  In  Davidson  county,  contain- 
ing about  eleven  hundred  (1100)  acres,  and 
also  my  Jersey  Mills  in  the  same  county,  with 
all  my  personal  property  of  every  kind  on 
said  plantation,  and  in  said  mills,  unto  my 
sons  and  daughters  hereinbefore  named,  the 
shares  of  the  sons  therein  to  them  and  their 
heirs  in  fee  simple,  and  the  shares  of  the 
daughters  on  the  same  limitations  and  trusts 
as  hereinbefore  expressed  as  to  their  shares 
in  the  devise  and  bequest  to  them  contained 
in  the  fourth  and  fifth  items  of  this  my  last 
will  and  testament,  and  in  regard  to  this 
property,  my  wish  and  direction  Is  that  my 
executors  hereinafter  mentioned  do  keep  and 
run  the  same,  using  for  that  purpose  the 
stock,  Implements  and  other  personalty  there- 
on at  the  time  of  my  death,  and  that  they 
divide  and  pay  over  at  the  end  of  each  year 
the  net  profits  therefrom  to  my  said  five 
children,  the  share  of  each  to  be  in  absolute 
property,  and  so  continue  to  do  until,  by  con- 
sent of  all,  a  sale  Is  requested,  or  in  the 
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Indgment  of  my  executors  It  is  thought  best 
to  sell,  and  then,  and  in  either  case,  my  di- 
rection is,  that  my  executors  sell  and  convey 
said  property — real  and  personal — and  di- 
vide out  the  proceeds  and  pay  over  the  same, 
except  as  to  the  shares  therein  of  the  daugh- 
ters, which  they  shall  invest  and  hold  in 
trust  for  them  for  life,  and  with  remainder 
as  expressed  in  regard  to  the  purchase  mon- 
ey of  the  property  devised  and  bequeathed  In 
the  fifth  item  of  this  my  last  will  and  testa- 
ment 

♦•Seventh.  All  the  rest  and  residue  of  my 
property  of  every  kind  and  description,  in- 
cluding bonds,  stocks,  notes,  accounts,  poli- 
cies of  insurance  on  my  life  for  my  benefit, 
the  sums  charged  on  the  devises  and  be- 
quests to  my  sons  Charles  T.  Holt  and  Thom- 
as M.  Holt,  Jr.,  so  much  of  the  j^tna  Life 
Insurance  Company  policy  set  apart  as  a 
provision  for  my  wife,  as  she  may  not  con- 
sume, and  all  demands  of  every  sort  and 
kind,  due  and  owing  to  me  at  the  time  of  my 
death,  shall  be  a  fund  in  the  hands  of  my 
executors  for  the  payment  of  my  debts  and 
costs  and  charges  of  administration,  among 
which  shall  be  considered  and  allowed  $250 
to  each  of  my  executors  in  full  for  all  serv- 
ices in  executing  this  my  will,  except  as  to 
the  shares  of  my  daughters  directed  to  be 
held  in  trust,  for  which  they  may  receive  a 
compensation  out  of  the  trust  fund  to  be  such 
an  amount  as  may  be  just,  fair  and  reason- 
able for  their  services  as  such  trustees,  and 
should  there  be  any  residue  from  this  source 
remaining  in  their  hands  after  the  payment 
of  my  debts  and  the  costs  and  charges  of  ad- 
ministration, I  give,  devise  and  bequeath  the 
same  to  the  same  parties  and  on  the  same 
limitations  and  trusts  as  hereinbefore  set  out 
in  items  four  and  five  of  this  last  wUl  and 
testament" 

"Ninth.  Lastly,  I  nominate,  constitute  and 
appoint  my  son  Charles  T.  Holt,  and  my  son- 
in-law  A.  W.  Haywood,  and  my  son  Thomas 
M.  Holt,  Jr./  at  his  full  age  of  twenty-one 
years,  as  executors  of  this  my  last  will  and 
testament  and  as  trustees  to  carry  out  and 
perform  the  trusts  hereinbefore  declared, 
hereby  revoking  all  former  wills  by  me 
made." 

And  by  codicil,  purporting  to  have  been 
executed  January  26,  1802,  reference  is  made 
to  the  interest  bequeathed  to  defendant  Mrs. 
Ella  M.  Wright  as  follows:  *'And  whereas,  I 
have  not  during  my  lifetime  given  to  my 
daughter  Ella  M.  Wright  wife  of  C.  Bruce 
Wright  as  much  in  value  as  I  have  to  each 
of  my  other  four  children,  now,  in  order  and 
for  the  purpose  of  making  her  share  4n  my 
estate  equal  to  that  received  by  my  other 
children,  I  do  hereby  give  and  bequeath  to 
sny  said  daughter  Ella  M.  Wright  for  and 
dtiring  her  life,  with  remainder  as  stated  in 
item  fourth  of  my  said  last  will  and  testa- 
ment and  on  the  same  limitation  and  trusts 
AS  expressed  as  to  her  share  In  the  devise 


and  bequest  to  her  contained  in  the  fourth 
item  of  this  my  last  will  and  testament  one 
hundred  and  twenty-six  (126)  shares  of  stock 
in  the  'Granite  Manufacturing  Company.'" 

And  in  another  codicil,  purporting  to  have 
been  executed  December  28, 1893,  further  ref- 
erence is  made  as  follows:  **And  whereas,  in 
a  former  codicil  to  this  my  last  will  and  tes- 
tament— said  codicil  bearing  date  January 
26,  1892 — I  gave  and  bequeathed  to  my 
daughter,  Ella  M.  Wright  for  and  during 
her  natural  life,  with  remainder  as  express- 
ed and  stated  in  said  codicil,  one  hundred 
and  twenty-six  (126)  shares  of  stock  in  the 
Granite  Manufacturing  Company;  and,  where- 
as, I  now  desire  to  give  to  my  said  beloved 
wife,  Louisa  M.  Holt  for  and  during  her 
natural  life  only,  with  remainder  over  as 
hereinafter  declared  and  provided  for,  an 
equal  or  one-sixth  (%th)  part  or  share  in 
such  stock  of  the  Granite  Manufacturing 
Company  as  I  shall  own  at  the  time  of  my 
death,  first  deducting  therefrom  the  above- 
mentioned  one  hundred  and  twenty-six  (126) 
shares,  I  do  hereby  declare,  will  and  give 
and  bequeath  to  my  said  beloved  wife,  Louisa 
M.  Holt,  for  and  during  her  natural  life  only, 
an  equal  or  one-sixth  part  or  share  in  such 
stock  of  the  Granite  Manufacturing  Company 
as  I  shall  own  at  the  time  of  my  death,  first 
deducting  therefrom  the  above-mentioned  one 
hundred  and  twenty-six  (126)  shares,  and  at 
her  death  I  give,  devise  and  bequeath  the 
remainder,  after  my  said  wife's  life  estate  in 
said  one-sixth  part  or  share  in  said  above- 
mentioned  stock  to  the  same  parties  and  in 
the  same  estates  and  upon  the  same  limita- 
tions and  trusts,  terms  and  conditions  as  are 
set  out  in  items  four  and  five  of  my  said  last 
will  and  testament.  The  provisions,  lega- 
cies, bequests  and  devises  to  my  said  wife  in 
this  codicil  contained  are  in  lieu  of  her  dow- 
er and  distributive  share  in  my  property  and 
estate  and  in  full  of  her  portion  of  my  said 
estate,  and  the  executors  and  trustees  named 
in  my  said  last  will  and  testament  are  here- 
by constituted  and  appointed  trustees  to  car- 
ry out  and  perform  the  trusts  hereinbefore 
in  this  codicil  and  In  my  said  last  will  and 
testament  declared  as  to  and  in  favor  of  my 
said  wife;  and  in  case  of  a  joint  sale  of  the 
property,  as  provided  for  in  the  fifth  item 
of  my  said  last  will  and  testament  and  of 
my  said  wife's  concurrence  in  the  same,  and 
she  is  hereby  authorized  to  concur  in  such 
sale  if  she  wishes,  then,  and  in  that  case,  the 
share  of  my  wife  in  the  proceeds  of  such 
sale  shall  be  received  by  my  aforesaid  ex- 
ecutors and  trustees — which  they  shall  In- 
vest and  hold  in  trust  for  my  said  wife  for 
and  during  her  natural  life,  and  in  remainder 
as  expressed  in  regard  to  the  shares  of 
stock  in  this  codicil  hereinbefore  bequeathed 
and  disposed  of,  and  from  the  sale  of  which 
the  said  proceeds  of  sale  are  derived." 

And  by  codicil,  purporting  to  have  been  ex» 
ecuted  June  14,  1895,  Dr.  El  C.  Laird  was 
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constituted  one  of  the  execntoni  and  trustees, 
In  terms  as  follows:  *'I  nominate,  constitute 
and  appoint  my  son-in-law,  Dr.  E.  G.  Laird, 
as  one  of  the  executors  of  my  last  will  and 
testament,  and  as  one  of  the  trustees  to  carry 
out  and  perform  the  trusts  declared  in  said 
last  will  and  testament  and  the  codicils 
thereto." 

Upon  this  will  and  the  codicils  thereto,  and 
upon  the  pertinent  facts  as  stated,  questions 
were  propounded  as  follows:  Are  the  per- 
sons named  as  executors  in  said  will  consti- 
tuted trustees  of  the  estate  and  interest 
thereby  conferred  upon  Mrs.  Ella  M.  Wright, 
with  power  to  hold,  inyest,  and  control  the 
same  according  to  the  provisions  of  said  will 
for  and  during  her  life,  paying  the  net  in- 
come to  her  during  such  period,  and,  at  her 
death,  to  pay  over  and  deliver  the  corpus 
thereof  to  the  parties  entitled,  etc.,  and  is 
their  present  duty  to  take  charge  of  said 
estate  as  trustees?  And  the  same  interroga- 
tories in  general  terms  are  submitted  as  to 
the  711  shares  of  common  stock  in  the  Holt- 
Granite  Manufacturing  Company,  and  as  tb 
the  58  shares  of  preferred  stock,  arising  from 
a  sale  of  the  Linwood  plantation,  referr^  'to 
in  item  6  of  the  will,  and  as  to  the  88  shares 
of  preferred  stock  purchased  with  proceeds 
of  Insurance  policies  from  investment  of 
"trustee  notes,"  referred  to  and  described  in 
the  statement  of  facts.  Speaking  more  spe^ 
cifically  with  reference  to  the  ownership  and 
control  of  the  shares  of  stock,  the  question  is 
thus  stated:  "(3)  Do  said  Gov.  Thomas  M. 
Holt's  will  and  codicils  thereto  constitute  and 
make  said  A.  W.  Haywood  and  E.  G.  Laird 
trustees  to  take  now  said  711  shares  of  com- 
mon stock  of  said  Holt-Granite  Manufactur- 
ing Gompany,  received  In  exchange  for  the 
share  of  the  old  cotton  mill  stock  bequeathed 
for  the  benefit  of  said  Ella  M.  Wright,  and 
until  her  death  (or  sooner  sale  of  the  same  as 
provided  for  in  said  will)  to  hold  the  same 
in  their  name  as  such  trustees,  to  keep  in 
their  custody  the  certificates  for  the  same,  to 
represent  and  vote  the  same,  receive  the  in- 
come therefrom,  and,  after  deducting  from 
such  income  from  taxes,  charges,  and  ex- 
penses of  the  trust,  etc.,  to  pay  the  net  in- 
come so  left  to  said  Ella  M.  Wright,  and  upon 
the  sale  of  the  same  during  the  life  of  said 
Ella  M.  Wright,  as  provided  In  said  will,  to 
receive  as  such  trustees  the  proceeds  of  such 
sale,  Invest  the  same  In  their  names  as  such 
trustees,  and  until  the  death  of  said  Ella  M. 
Wright  manage  and  control  such  investments, 
receive  the  income  therefrom,  and,  after  de- 
ducting from  such  income  the  taxes,  charges, 
and  expenses  of  trust,  etc.,  to  pay  the  net 
income  so  left  to  said  Ella  during  her  life, 
and  at  her  death  to  pay,  deliver,  and  convey 
the  said  stock  or  the  investments  into  which 
it  may  have  been  converted  to  the  parties 
entitled  thereto  under  and  in  the  estates  and 
proportions  designated  in  said  will  and  codi- 
cils thereto?"  And  like  specific  statement 
is  made  as  to  the  preferred  stock,  etc 


On  the  facts  established,  the  court  below 
entered  judgment  as  follows:  **That,  under 
the  will  and  codicils  thereto  of  said  Grovemor 
Thomas  M.  Holt,  it  is  the  right  and  duty  of 
the  plaintiffs  to  take  the  711  shares  of  the 
common  stock  of  the  Holt-Granite  Manufac- 
turing Gompany,  and  the  58  shares  and  the 
88  shares  of  the  6  per  cent,  preferred  stock 
of  said  Holt-Granite  Manufacturing  Compa- 
ny, referred  to  in  paragraph  11  of  the  com- 
plaint, and  to  hold  in  their  name,  to  control 
and  manage  the  same  and  the  investments 
into  which  it  may  be  converted,  in  trust  for 
the  benefit  of  the  defendant  Ella  M.  Wright, 
for  life ;  said  plaintiffs  representing  and  vot- 
ing said  stock  at  the  meetings  of  the  stock- 
holders of  said  corporation,  receiving  the  div- 
idends thereon  and  the  income  from  the  in- 
vestments into  which  it  may  be  converted, 
and,  after  deducting  from  such  dividends  and 
income  the  taxes,  charges,  and  expenses  of 
the  trust,  etc.,  to  pay  the  net  income  so  left 
therefrom  to  said  Ella  M.  Wright  during  her 
life,  and  at  her  death  to  pay  deliver  and  con- 
vey the  corpus  of  the  same,  or  of  the  in- 
vestments into  which  it  may  have  been  con- 
verted, to  the  parties  entitled  thereto,  under 
and  in  the  estates  and  proportions  designated 
In  the  will  and  codicils  thereto  of  said  Gov- 
ernor Thomas  M.  Holt.  That  the  costs  of 
this  action  as  taxed  by  the  clerk  be  paid  by 
the  plaintiffs  out  of  the  estate  of  said  Gov- 
ernor Thomas  M.  Holt  in  their  hands  as  a 
part  of  the  costs  and  expenses  of  administra- 
tion. W.  J.  Adams,  Judge.  This  March  15, 
1910." 

To  this  judgment  defendants  excepted  and 
appealed,  and  assign  for  error: 

"(1)  The  adjudication  that  it  is  the  right 
and  duty  of  the  plaintiffs  to  take  the  711 
shares  of  common  stock  of  the  Holt-Granite 
Manufacturing  Company,  and  to  hold  the 
same  in  their  name,  to  control  and  manage 
the  same,  in  trust,  for  the  benefit  of  the 
defendant  Ella  M.  Wright,  for  life,  said 
plaintiffs  representing  and  voting  said  stock 
at  the  meeting  of  the  stockholders  of  said 
corporation,  receiving  the  dividends  thereon 
and  the  income  from  the  investment,  and  to 
pay  the  net  income  to  the  said  Ella  M. 
Wright  during  her  life,  and  at  her  death  to 
pay  and  deliver  the  corpus  of  the  same  to 
the  parties  entitled  thereto  under  the  will 
and  codicil  of  Governor  Thomas  M.  Holt. 

"(2)  For  that  the  said  judgment  does  not 
authorize  the  life  tenant,  Ella  M.  Wright, 
to  vote  said  stock  at  all  stockholders'  meet- 
ings. 

"(8)  For  that  said  judgment  does  not  au- 
thorize the  said  Ella  M.  Wright  to  have  a 
transfer  of  said  stock  to  herself  for  life, 
with  limitations  to  her  daughter,  and  the 
secondary  takers,  as  provided  in  the  will  of 
Governor  Thomas  M.  Holt" 

Aycock  ft  Winston,  Stedman  ft  Cooke,  and 
Parker  ft  Parker,  for  appellants.  John  W. 
Hinsdale,  S.  Brown  Shepherd,  and  Ernest 
Haywood,  for  appellees. 
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HOKE,  J.  (after  stating  the  facts  as  above). 
Onr  decisions  are  to  the  effect  that,  when 
specific  personal  proi)erty  Is  bequeathed  to 
one  for  life  remainder  over,  the  executors, 
unless  the  exigencies  and  proper  administra- 
tion of  the  estate  otherwise  require,  may  as- 
sent to  the  legacy  and  deliver  the  property 
to  the  life  tenant  He  is  ordinarily  not 
charged  with  the  duty  of  looking  further 
after  the  property,  and  of  insuring  Its  deliv- 
ery intact  to  the  remainderman.  This  rule 
is  qualified,  or  rather  a  different  principle 
prevails  when  a  mixed  fund,  under  a  gener- 
al residuary  clause  eo  nomine,  is  given  to 
one  for  life  remainder  over.  In  such  case 
the  executor  is  ordinarily  required  to  sell 
the  property,  pay  the  interest,  on  the  pro- 
ceeds to  the  life  tenant,  and  hold  the  fund 
for  the  remainderman  under  the  will.  Both 
of  these  positions  are  established  as  rules  of 
interpretation  because  they  are  supposed  the 
better  to  carry  out  the  will  of  the  testator, 
and  both  yield  when  a  different  intent  is  ap- 
parent from  the  terms  of  the  will.  These 
familiar  principles  have  been  discussed  and 
applied  in  numerous  cases  before  this  court, 
as  in  Re  Knowles,  148  N.  G.  461,  62  S.  B. 
549,  Holt  V.  Holt,  114  N.  O,  241,  18  S.  E.  967, 
Britt  V.  Smith,  86  N.  0.  305,  Rltch  v.  Mor- 
ris,  78  N.  C.  377,  Tayloe  et  al.,  Ex'r,  v.  Bond 
et  al.,  45  N.  O.  5,  Jones  et  al.  v.  Simmons, 
Bx'r,  42  N.  O.  178,  and  Smith  v.  Barham,  17 
N.  G.  420, 25  Am.  Dec.  721,  and  are  in  accord 
with  doctrine  very  generally  accepted  here 
and  elsewhere. 

Applying  the  controlling  principle,  we 
think  it  clearly  appears  that  the  property 
bequeathed  to  the  feme  defendant  under 
the  will  was  impressed  with  a  trust,  and  the 
same  Is  to  be  held,  managed,  and  controlled, 
and  the  net  income  therefrom  paid  to  her 
during  her  life,  and  the  corpus  of  the  fund 
to  be  delivered  to  those  who  may  be  entitled 
thereto  as  remaindermen  under  the  will,  to 
be  held  by  the  executors,  while  the  proper 
care  and  administration  of  the  estate  re- 
quires that  it  remain  In  their  hands  as  such, 
and  to  be  then  turned  over  to  themselves  as 
trustees  to  be  held  and  dealt  with  and  ap- 
plied as  stated.  This  intent,  in  our  opinion, 
is  disclosed  In  each  and  every  portion  of  the 
will  that  bears  upon  the  question  presented. 
In  reference  to  the  preferred  stock,  this  be- 
ing an  Investment  of  the  proceeds  arising 
from  a  sale  of  the  principal  part  of  the  Lin- 
wood  farm  under  item  6,  and  of  the  sum  rea- 
lized from  the  mixed  fund  disposed  of  by 
item  7,  the  meaning  of  the  will  is  too  plain 
for  construction.  The  contrary  view  was  not 
seriously  urged  by  counsel.  And,  as  to  the 
common  stock  arising  from  the  bequest  in 
item  4,  we  are  of  opinion  that  a  proper  con- 
sideration of  that  itpm  and  of  the  other  por- 
tions of  the  will  referring  thereto  and  affect- 
ing its  construction  undoubtedly  requires 
that  the  same  interpretation  should  prevail. 
Tn  the  fourth  item  the  stock  is  bequeathed 


to  the  five  children  of  the  testator,  the  por- 
tion to  his  sons  absolutely  to  them  in  fee, 
and  that  to  the  daughters,  one  of  them  the 
feme  defendant,  to  them  for  life  remainder 
over,  and,  after  making  this  disposition  of 
the  fund,  the  cl&use  then  proceeds:  "But 
should  either  of  my  said  daughters  die  leav- 
ing no  child  or  children  or  the  issue  of  such, 
alive  at  the  time  of  her  death,  then  with  re- 
mainder, as  to  share  of  the  one  so  dying,  to 
my  other  children — share  and  share  alike — 
and  the  issue  of  such  as  may  be  dead,  the 
Issue  representing  their  parent  and  taking 
such  share  as  he  or  she  would  have  taken, 
if  alive — on  the  same  limitations  and  trusts 
as  hereinbefore  expressed  as  to  their  own 
shares  devised  and  bequeathed  to  them  in 
this  last  will  and  testament."  It  will  thus 
be  seen  that,  after  making  the  distinction 
between  the  interest  of  the  sons  and  daugh- 
ters by  giving  the  daughters  only  an  estate 
for  life  remainder  over,  the  testator  affects 
the  remainder  with  a  contingent  limitation, 
and  then  refers  to  the  provision  as  having 
created  a  trust  "on  the  same  limitations 
and  trusts  as  hereinbefore  expressed."  In 
item  5  provision  is  made  for  a  sale  of  the 
entire  property  or  of  the  interest  of  either 
legatee,  and,  in  case  of  sale  of  any  individ- 
ual interest,  the  vendor  is  required  to  give 
the  others  the  option  of  purchasing  at  a 
"fair  and  bona  fide  price  before  selling  out 
of  the  family";  and,  whether  the  entire 
property  or  an  individual  interest  is  sold, 
the  share  of  the  daughters  is  to  be  received 
by  the  executors  and  the  proceeds  invested 
in  trust  to  pay  the  annual  interest  on  each 
one's,  share  during  her  natural  life,  and  then 
over,  etc.,  and  with  the  remainder  affected 
by  like  limitations,  as  in  item  4  and  express- 
ed as  follows:  "But  should  either  of  my  said 
daughters  die  leaving  no  child  or  children 
or  the  issue  of  such  alive  at  the  time  of  her 
death — ^then  the  share  of  the  one  so  dying 
in  trust  for  my  other  children  surviving — 
share  and  share  alike — and  the  issue  of  such 
as  may  be  dead,  the  issue  representing  their 
parent  and  taking  such  share  as  he  or  she 
would  have  taken,  if  alive,  on  the  same  lim- 
itations and  trusts  as  hereinbefore  express- 
ed as  to  their  own  shares,  devised  and  be- 
queathed to  them  in  this  last  will  and  testa- 
ment." Again,  in  item'  6,  which  deals  with 
the  Linwood  farm,  the  same  is  devised  to 
his  five  children,  "the  shares  of  the  sons  to 
them  and  their  heirs  in  fee,  and  the  shares 
of  the  daughters  on  the  same  limitations 
and  trusts  as  hereinbefore  expressed  as  to 
their  shares  in  the  devise  and  bequests  to 
them  contained  in  items  4  and  5,"  etc.  The 
executors  are  then  empowered  In  their  dis- 
cretion to  sell  said  farm  and  divide  out  the 
proceeds  and  pay  over  the  same  "except  as 
to  the  shares  therein  of  the  daughters,  which 
they  shall  invest  and  hold  in  trust  for  them 
for  life  with  remainder  as  expressed  in  re- 
gard to  the  purchase  money  bequeathed  in 
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Item  6,**  etc.  And  In  Item  7,  disposing  of 
miscellaneous  property,  "the  shares  of  the 
daughters  are  to  be  held  under  the  same  11m* 
Itations  and  trusts  as  hereinbefore  set  out  In 
items  4  and  5  of  this  last  will  and  testa- 
ment.'* Further,  in  the  codicil  of  January 
26,  1892,  in  giving  the  feme  defendant  126 
shares  of  stock  in  the  Granite  Manufactur- 
ing Company  to  make  her  equal  with  his 
other  children  in  the  amounts  received  by 
them,  the  testator  is  careful  to  state  that  the 
bequest  is  to  the  legatee  for  life  remainder, 
"as  stated  In  Item  4  of  my  last  will  and  tes- 
tament, and  on  the  same  limitations  and 
trusts  as  expressed  as  to  her  share  as  to  the 
bequest  to  her  in  said  item  4." 

It  will  thus  appear  that  whenever  the  testa- 
tor refers  to  the  share  bequeathed  to  his 
daughters,  either  In  the  will  or  codicils,  he 
speaks  of  it  as  a  trust;  and,  finally,  in  the 
selection  of  his  executors,  he  appoints  them  as 
executors  "and  as  trustees  to  carry  out  and 
perform  the  trusts  hereinbefore  declared." 
The  Interpretation  we  have  given  is  confirmed, 
if  confirmation  is  necessary,  by  the  considera- 
tion that  ownership  and  control  on  the  part  of 
the  trustees  is  reasonably  required  for  the  sale 
and  transfer  and  reinvestment  of  the  fund  as 
contemplated  in  Item  5,  and  for  the  preserva- 
tion of  the  same  for  the  benefit  of  the  remain- 
dermen who  may  be  eventually  entitled  under 
the  provisions  of  the  different  items  of  the  will. 
The  disposition  of  this  case  Is,  In  fact,  con- 
trolled by  the  decision  of  the  court  in  Haywood 
V.  Trust  Co.,  149  N.  C.  208,  62  S..  E.  915,  that 
being  a  case  construing  a  will  in  which  the 
expressions  favoring  a  trust  are  much  less 
pronounced  than  in  the  one  before  us.  The 
same  authority  is  also  to  the  effect  that  when 
the  proper  administration  and  well  ordering 
of  the  estate  permits,  and  the  executors  are 
ready  to  settle  as  such,  it  is  their  right  and 
duty  to  turn  the  property  affected  by  the 
trust  over  to  themselves  as  trustees,  to  be 
controlled  and  managed  according  to  the  pro- 
visions of  the  will  and  as  the  best  interest  of 
the  fund  may  require.  In  the  case  referred 
to,  speaking  to  the  questions  presented,  Asso- 
ciate Justice  Connor  for  the  Court  said:  **The 
fact  that  the  estate  Is  not  given  to  the  trus- 
tees, and  the  'limitations  and  conditions'  Im- 
posed, declared  in  the  form  of  specific  trusts, 
does  not  affect  the  question.  'When  it  Is  es- 
sential to  the  carrying  into  effect  the  provi- 
sions of  a  will,  a  trust,  by  Implication  of  law, 
will  be  decreed.  Though  no  trust  is  created 
by  the  will,  the  court  will  have  regard  to  the 
intention  as  gathered  from  the  entire  docu- 
ment' Beach  on  Trusts,  §  88.  While  it  is 
true  that,  to  constitute  a  valid  declaration  of 
trust,  it  must  appear  from  the  language  used 
that  such  was  the  intention  of  the  testator 
and  that  the  terms,  subject-matter,  benefi- 
ciaries, etc.,  must  be  so  reasonably  certain  as 
to  be  capable  of  enforcement,  it  Is  equally 
true  that  specific  language,  declaratory  of  a 
trust,  is  not  necessary,  provided  the  intention 


is  clear  and  the  other  requisites  are  found. 
It  is  not  necessary  that  the  title  be  given  in 
express  terms  to  the  trustees.  If  the  trust  is 
otherwise  manifested  and  a  trustee  named, 
he  will  by  implication  take  su(^  title  and  es- 
tate as  is  necessary  to  enable  him  to  execute 
the  trust  Smith  v.  Proctor,  139  N.  C.  314 
[51  S.  E.  889,  2  L.  R.  A.  (N.  S.)  172].  In 
Payne  v.  Sale,  22  N.  C.  455,  it  Is  held  in  ac- 
cordance with  the  authorities,  both  in  Eng- 
land and  this  country,  that,  in  the  construc- 
tion of  wills,  the  estate  given  to  a  trustee  Is 
to  continue  for  so  long  a  i)erlod  as  is  neces- 
sary to  enable  him  to  execute  the  trust 
Looking  to  the  entire  will  and  the  codicil, 
we  have  no  doubt  that  it  was  the  purpose 
and  intention  of  the  testator  to  create  a 
trust  and  that  upon  the  settlement  of  his  es- 
tate by  Mr.  Haywood  and  Mr.  Robertson,  as 
executors,  they  should  as  trustees  at  once 
hold  and  invest  the  corpus  of  the  residue 
given  to  his  daughter  to  preserve  for  her  own 
use  and  benefit  during  her  life,  and,  at  her 
death,  to  pay  over  and  deliver  to  those  who 
may  be  entitled  under  the  'limitations  and 
conditions'  imposed  upon  the  estate.  We 
should  be  inclined  to  the  same  opinion  if  he 
had  not  named  trustees,  but  any  doubt  of  his 
intention  is  removed  by  the  fact  that  he  has 
named  plaintiffs  as  trustees  'to  perform  and 
carry  out  the  trusts  therein  declared.'  We 
see  no  difficulty  in  carrying  out  his  intention. 
The  plaintiffs,  as  executors,  will  turn  over  to 
themselves,  as  trustees,  the  estate  in -their 
hands,  keep  the  same  invested,  and  pay  over 
the  Income  during  her  minority  to  the  Wa- 
chovia Loan  and  Trust  Company,  guardian, 
and,  when  she  shall  arrive  at  full  age,  pay 
over  such  income  to  her  during  the  remainder 
of  her  life,  and,  at  her  death,  deliver  the 
property  to  such  person  or  persons  as  may 
be  entitled  under  the  terms  and  provisions 
of  the  will.  It  is  conceded  that  the  'limita- 
tions and  conditions'  applied  to  the  estate  do 
not  apply  to  the  excess  of  the  Income;  that 
being  given  absolutely  to  Louise  M.  Holt" 

Having  expressed  the  opinion  that  the  will 
creates  a  trust  as  to  the  property  bequeathed 
to  the  daughters  under  item  4,  it  is  not  neces- 
sary to  determine  whether  the  consolidation 
of  the  different  corporations  and  the  substi- 
tution of  stock  therein  amounts  to  a  sale  of 
the  property,  so  as  to  bring  the  proceeds  di- 
rectly under  the  provisions  of  item  5,  and  we 
have  purposely  refrained  from  deciding  the 
question. 

Section  1186  of  Revlsal,  to  which  we  were 
referred  by  counsel,  and  which  provides  for 
the  voting  of  stock  in  a  corporation  by  life 
tenants,  does  not  affect  the  question.  This  Is 
merely  a  statutory  provision  for  the  govern- 
ment and  well  ordering  of  corporations,  and 
applying  to  life  tenants  who  are  owners  of 
stodc  as  such  and  without  qualification.  Hav^ 
log  decided  that  this  stock  is  to  be  held  and 
controlled  by  the  trustees,  section  1185  of 
Revisal  Is  the  section  controlling  tlie  matter. 
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the  section  which  provides  for  the  voting  of 
stock  by  administrators,  guardians,  and  trus* 
tees. 

There  is  no  error  in  the  judgment  of  the 
eourt,  and  same  Is  affirmed. 

Affirmed. 

WALKER,  J.,  took  no  part  in  the  decision 
of  this  case. 


(168  N.  a  SM) 
CROWBLIi  et  al.  v.  CITY  OP  MONROE. 

(Supreme  Court  of  North  Carolina.     April  18, 

1910.) 

1.  Eminent  Domain  (J  116*)— Streets— Va- 
cation —  Damages —  Rights  of  Pbopeett 

OWNEB.  ,     .  ^ 

The  matter  of  the  vacation  or  dosing  of 
streets  being  committed  by  the  charter  of  the  city 
of  Monroe  (Priv.  Laws  1899,  c  352.  5  22)  to  its 
authorities,  the  courts  will  not  interfere  with 
the  exercise  of  such  discretion,  and  the  closing 
of  a  railroad  crossing  in  order  that  an  over- 
head bridge  immediately  above  the  crossing  might 
be  erected  for  public  safety  and  convenience  did 
not  entitle  a  property  owner  inconvenienced 
and  temporarily  damaged  thereby  to  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  §  116.  ♦] 

2.  Eminent  Domain  ft  lOO*)— Taking  Pri- 
vate Propeety  fob  fkjblic  Use— Compen- 
sation. 

The  closing  by  a  city  of  a  street  crossing 
railroad  tracks  did  not  constitute  a  taking  of 
private  property  for  public  use,  and,  in  the  ab- 
sence of  express  statutory  law  decreeing  com- 
pensation, none  could  be  recovered  by  a  property 
owner  affected  thereby. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  256 ;  Dec.  Dig.  §  100.*] 

Hoke,  J.,  dissenting. 

Appeal  from  Superior  Oonrt,  Union  Coun- 
ty; Lyon,  Judge. 

Action  by  S.  L.  Crowell  and  others  against 
the  City  of  Monroe.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Reversed,  and  ac- 
tion dismissed. 

These  issues  were  submitted:  (1)  Is  the 
feme  plaintiff  the  owner  of  the  lots  and  prop- 
erty, as  alleged  In  the  complaint?  Answer: 
•'Yes."  (2)  Has  the  defendant  wrongfully 
closed,  or  caused  to  be  closed,  that  portion 
of  Church  street  on  which  feme  plaintiff's 
property  abuts,  as  alleged  in  the  complaint? 
Answer:  "Yes."  (3)  Has  the  defendant,  by 
closing  Church  street  at  the  railroad  cross- 
ing. Interfered  with  the  ingress  and  egress  of 
plaintiff's  property,  as  alleged  In  the  com- 
plaint? Answer:  "Yes."  (4)  What  damage, 
if  any,  has  the  plaintiff  sustained  by  reason 
of  the  closing  of  Church  street  by  the  defend- 
ant, as  alleged  in  the  complaint?  Answer: 
••$500." 

Redwine  ft  Slkes  and  John  Vann,  for  ap- 
pellant A.  M.  Stack  and  J.  J.  Parker,  for 
appellees. 

BROWN,  J.  The  case  of  the  plaintiff  Is 
based  upon  the  contention  that  the  defend- 


ant municipality  wrongfully  and  unlawfully 
closed  Church  street  where  it  crosses  the 
tracks  of  the  Seaboard  Air  Line  Railway, 
whereby  plaintiff  was  subject  to  Inconven- 
ience and  damage  for  which  she  avers  the 
defendant  is  liable. 

Upon  a  careful  examination  of  the  recordr 
and  giving  due  consideration  to  the  argu- 
ments of  the  learned  counsel  for  plaintiff,  we 
are  of  opinion  that  the  motion  to  nonsuit 
should  have  been  allowed. 

The  evidence  shows  that  Church  street 
proper  stopped  at  the  old  corporation  lim- 
its on  the  south  side  of  the  railroad.  Beyond 
the  corporate  limits  a  pathway  or  alley 
crossed  the  tracks  of  the  company  which  was 
used  as  a  public  crossing;  but  that  it  has 
been  dedicated  as  a  public  street  does  not 
appear.  This  continuation  of  Church  street, 
however,  where  it  crosses  the  tracks,  was  di- 
rected to  be  discontinued  by  defendiant.  As- 
suming, for  the  purposes  of  this  case,  that 
it  was  a  public  street  of  the  city  of  Monroe, 
upon  the  evidence  we  think  the  municipality 
Is  not  liable  In  damages. 

The  several  ordinances  in  evidence  sho^ 
that  the  crossing  was  regarded  as  a  danger- 
ous one,  so  that  the  board  of  aldermen  iz> 
1903  directed  the  railroad  company  to  main- 
tain gates  and  a  gatekeeper  at  it.  The  ordi- 
nances subsequently  enacted  show  that  this 
crossing  was  discontinued  for  public  safet;* 
and  convenience.  The  ordinance  reads  at! 
follows:  "It  is  ordered  that  a  street  of  suffi- 
cient width  to  accommodate  the  public  travel 
be  opened  ^om  Crowell  street  betweer 
Church  and  Depot  streets  to  the  right  or 
way  of  Seaboard  Air  Line  Railway,  so  as  Ut 
connect  with  the  overhead  bridge  to  be  erect- 
ed by  the  Seaboard  Air  Line  Railway  across 
its  track,  to  be  built  of  Iron  on  plans  audi 
specifications  to  be  approved  by  the  board  or 
aldermen  of  the  city  of  Monroe.  It  is  or 
dered  that  when  the  said  iron  bridge  is  bulll 
over  the  tracks  of  the  Seaboard  Air  Line 
Railway,  Church  street  and  Depot  street,  or 
the  street  passing  the  present  freight  depot, 
shall  be  closed  from  the  right  of  way  on  the 
south  side  of  tracks  to  the  right  of  way  on 
the  north  side  of  tracks,  and  shall  remain 
closed  so  long  as  the  Seaboard  Air  Line  Rail- 
way shall  keep  the  overhead  bridge  in  good 
repair."  Afterwards  another  ordinance  was 
passed  discontinuing  this  crossing  to  take 
effect  at  once.  The  defendant  offered  to 
show  that  the  overhead  bridge  was  being 
erected;  but  his  honor  excluded  the  evi- 
dence, erroneously,  we  think ;  but,  as  the 
purpose  for  which  the  crossing  was  discon- 
tinued appears  upon  the  face  of  the  ordi- 
nance, the  ruling  is  Immaterial. 

The  record  does  not  present  the  qu^tion 
of  taking  private  property  for  public  use,  nor 
the  question  of  the  permanent  closing  of  a 
public  street  in  which  an  abutting  owner  has 
certain  recognized  rights.    Moose  v.  Carsou, 


•For  oUiar  eases  see  same  toplo  and  section  NUMBER  in  Deo.  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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104  N.  C.  431,  10  S.  E.  689,  7  L.  R.  A-  548, 
12  Am.  St.  Rep.  681.  The  facts  disclose  noth- 
ing more  than  a  closing  of  a  rallwa:^  cross- 
ing In  order  that  an  overhead  bridge  Immedi- 
ately above  the  crossing  may  be  erected  for 
the  use  of  the  public  and  evidently  for  pub- 
lic safety  and  convenience.  It  may  be  that 
plaintiff  is  inconvenienced'  and  temporarily 
damaged,  but  it  is  damnum  absque  injuria. 
This  is  a  matter  committed  by  the  charter  of 
the  city  to  the  sound  discretion  of  its  au- 
thorities. Prlv.  Laws  1899,  c.  352,  9  22. 
With  the  exercise  of  this  discretion  the 
courts  will  not  interfere.  It  is  not  a  taking 
of  private  property  for  public  use,  and,  In 
the  absence  of  express  statutory  law  decree- 
ing compensation,  none  can  be  recovered.  2 
Dillon  on  Mun.  Corp.  S  1040 ;  Dorsey  v.  Hen- 
derson, 148  N.  C.  423,  62  S.  E.  547,  and  cas- 
es cited;  Cherry  v.  Fewell,  48  S.  C.  553,  28 
S.  E.  798;  East  St.  Louis  v.  O'Flynn,  119 
lU.  200,  10  N.  E.  395,  59  Am.  Rep.  .795 ;  Smith 
V.  Corp.  of  Washington,  61  U.  S.  135,  15  L. 
Ed.  85a 
Reversed,  and  action  dismissed. 

HOKE,  J.  (dissenting).  I  make  no  especial 
objection  to  the  propositions  of  law  rather 
generally  stated  in  the  opinion  of  the  court, 
but  do  not  think  that  they  apply  to  any  facts 
disclosed  in  the  record,  and  am  of  opinion 
that  the  direction  of  a  nonsuit  as  adjudged 
by  the  court  will  work  a  grave  injustice  to 
the  plaintiff. 

There  was  abundant  testimony  that  Church 
street  was  a  public  street  leading  from  the 
main  portion  of  the  town  of  Monroe,  N.  C, 
to  plaintifTs  property,  and  crossing  the  tracks 
of  the  Seaboard  Air  Line  Railroad  Com- 
pany ;  that  it  had  been  dedicated  and  accept- 
ed and  worked  and  used  as  such  street  for 
25  years  or  more;  that  the  municipal  au- 
thorities had  ordered  the  closing  of  the 
street  across  the  railroad  tracks;  that,  un- 
der and  by  virtue  of  this  ordinance,  the  street 
at  that  point  had  been  closed  and  turned  into 
a  railroad  yard,  and  the  grade  of  the  ap- 
proach changed  so  that  there  was  no  longer 
any  passway  from  the  town  along  said  street 
to  plaintiff's  property;  that,  by  reason  of 
these  obstructions,  the  ingress  and  egress  to 
and  from  plaintiff's  property  had  been  im- 
paired and  Interrupted  and  causing  damage 
to  the  same  of  30  to  40  per  cent  of  its  value. 
Speaking  to  this  interruption,  J.  A.  Crowell, 
testified  as  follows :  "Railroad  has  blockad- 
ed street  where  it  crossed.  Impossible  to 
cross  day  or.  night  on  account  of  being  block- 
ed. There  are  ten  tracks.  There  were  only 
three  or  four  tracks  up  to  three  or  four  years 
ago.-  Wife's  property  has  been  damaged. 
No  way  to  get  In  or  out  without  trespassing.'' 
And  G.  W.  Redfearn  said:  "By  closing 
Church  street  has  taken  property  off  of  pub- 
lic street." 

On  this  evidence,  and  other  testimony  rele- 
vant to  the  inquiry,  and  under  a  charge  free 
from  error,  the  Jury  have  rendered  the  fol- 


lowing verdict:  "(1)  Is  the  feme  plaintiff 
the  owner  of  the  lots  and  property  as  alleg- 
ed in  the  complaint?  Answer:  'Yes.'  (2) 
Has  the  defendant  wrongfully  closed,  or  caus- 
ed to  be  closed^  that  portion  of  Church  street 
on  which  feme  plaintiffs  property  abuts^  as 
alleged  In  the  complaint?  Answer:  *Yes.' 
(3)  Has  the  defendant,  by  closing  ChurcL 
street  at  the  railroad  crossing,  interfered 
with  the  ingress  and  egress  of  plaintifTs 
property,  as  alleged  in  the  complaint?  An- 
swer :  *Yes.'  (4)  What  damages,  if  any,  has 
the  plaintiff  sustained  by  reason  of  the  dos- 
ing of  Church  street  by  the  defendant,  as 
alleged  in  the  complaint?  Answer :  '$500.* " 
And  Instead  of  awarding  Judgment  on  the 
verdict,  a  nonsuit  is  directed  by  the  court 

There  was  no  serious  question  raised  be- 
low as  to  plaintiff  having  an  easement  In  the 
street.  There  was  no  serious  question  raised, 
and  no  evidence  tending  to  show,  that  its 
user  had  not  been  impaired  and  Interrupted 
by  defendant  to  plaintiff's  damage. 

R.  v.  Houston,  a  witness  for  plaintiff,  tes- 
tified: "I  know  plaintiff's  property.  My 
father  owned  this  property.  He  cut  It  up 
into  lots  and  streets.  This  was  one  of  the 
lots  and  streets.  '  My  father  gave  railroad 
right  of  way.  Street  or  road  in  front  of 
plaintiff's  house  was  used  by  publix?  25  or  30 
years.  Platform  built  in  1874.  Railroad 
came  here  In  1872,  36  years  ago.  Street  was 
used  by  the  public  from  then  to  the  time  it 
was  closed  three  or  four  years  ago.  Closing 
of  crossing  has  injured  plaintiff's  property. 
Plaintiff's  property  has  been  damaged  40  or 
50  per  cent.  In  value.  It  is  worth  $1,500  now. 
It  would  be  worth  $3,000  if  street  were  open." 

6.  W.  Redfearn,  testified  as  follows:  "I 
know  property.  Church  street  has  been 
closed,  and  plalnttfTu  property  been  damaged 
35  or  40  per  cent.  I  have  lived  here  40  years. 
Street  kept  open  since  I  have  been  here  until 
three  years  ago.  Had  a  guano  house  there 
for  a  while.  City  works  street  on  north  side 
of  railroad  to,  Winchester  avenue.  Curve  Is 
on  railroad's  right  of  way." 

There  is  not  in  the  record  any  evidence 
tending  to  show  that  a  bridge  over  the  track 
had  been  constructed  or  stipulated  for  by 
the  town,  except  a  suggestion  to  that  effect 
in  the  order  of  the  board  in  January  11,  1906, 
and  it  was  under  the  order  of  May  17th  that 
the  street  was  arbitrarily  closed.  Nor  is  it 
anywhere  shown  that  the  railroad,  or  any 
one  else,  is  under  a  binding  obligation  to 
construct  such  bridge. 

The  ordinance  closing  the  street  and  shut- 
ting off  plaintiff,  or  the  occupants  of  his  prop- 
erty, from  access  to  the  town  except  by  a 
roundabout  and  Inconvenient  route,  passing 
through  a  back  alley,  has  been  in  -existence 
now  since  May,  1906,  and,  so  far  as  the  testi- 
mony shows,  no  bridge  has  been  built,  and 
none  had  been  commenced  at  the  time  of 
this  action  begun  in  January,  1909,  a  period 
of  more  than  2%  years.  It  may  be  that  If  a 
bridge   is   even   now  being   built,   affording 
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plaintiff  a  conTenient  access  to  liia  property, 
eyldence  to  that  effect  should  be  received  on 
the  issues  as  to  damages;  but  I  am  unable 
to  perceiye  how  an  order  of  nonsuit  can  be 
justified  on  this  record,  or  plaintiff's  cause 
of  action,  established  by  the  verdict,  should 
be  disregarded  and  set  at  naught  by  the 
court. 

In  Moose  v.  Carson,  104  N.  C.  434,  10  S.  E. 
690  (7  L.  R.  A.  548,  17  Am.  St  Rep.  681),  an 
authority  recognized  In  the  opinion  of  the 
court,  Avery,  J.,  delivering  the  opinion,  said : 
"We  may  deduce  from  the  rules  of  law  al- 
ready stated  the  further  p]:;^nciple  that  the 
owners  of  a  lot  having  a  property  or  ease- 
ment appurtenant  in  the  adjacent  streets, 
with  reference  to  the  advantages  of  which 
they  expended  their  money  for  the  land  and 
the  improvements  put  upon  it,  cannot  be  de- 
prived of  their  rights  by  a  sale  for  the  bene- 
fit of  the  town  that  was,  In  effect,  though 
not  nominally,  one  of  the  grantors  through 
whom  they  claim  title;  nor  has  the  Legisla- 
ture the  power  to  deprive  them  of  such  ap- 
purtenant rights  by  authorizing  such  grantor, 
whether  a  person  or  a  corporation,  to  again 
enter  upon  and  sell  such  streets  to  others. 
The  General  Assembly  cannot,  without  a 
violation  of  the  Constitution,  divest,  or  pro- 
vide for  divesting,  by  law,  the  right  of  a 
person  to  his  property,  for  the  purpose  of 
vesting  such  right  in  another  person  or  cor- 
poration merely  for  private  use  to  all,  and 
it  has  no  power,  under  the  organic  law,  to 
provide  for  taking  private  property  for  pub- 
lic purposes  without  just  compensation,  to 
be  ascertained  in  a  mode  pointed  out  by  the 
law." 

Applying  this  principle  to  the  facts  estab- 
lished, the  defendant  In  the  present  case  had 
no  right  to  close  the  street  affording  plain- 
tiff access  to  his  property,  without  making 
him  compensation;  and,  under  the  present 
decision,  this  compensation  has  been  deoied 
him. 

0S2  N.  C.  406) 

J.    L    CASE   THRESHING    MACH.    CO.   v. 
McCLiAMROCK  et  aL 

(Supreme  Court  of  North  Carolina.     April  27, 

1910.) 

1.  Sales  (S  267*)— Implied  Wakranties. 

Personal  property  may  be  sold  with  or 
without  warranty,  and,  where  there  Is  an  ex- 
press stipulation  that  the  property  is  not  war- 
ranted, a  warranty  will  not  be  implied. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  9  761 ;   Dec.  Dig.  {  267.^] 

2.  Sales  ({  286*)— Absence  of  Wareantt— 
Right  to  Recovkb  fob  Inferior  Quality. 

In  the  absence  of  warranty  of  the  grade 
of  goods  sold,  the  bu^er  cannot  recover  because 
the  goods  are  of  infenor  quality,  though  he  could 
not  have  ascertained  that  the  quality  was  in- 
ferior except  by  use  of  the  goods,  and  though 
the  seller  knew  the  purpose  for  which  they  were 
to  be  used. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  746 ;  Dec.  Dig.  §  266.*] 


3.  Principal  and  Agent  (§  148*)— Liabili- 
ties AS  TO  Third  Persons  —  Notice  of 
Agent's  Authority. 

Where  a  machine  was  sold  by  a  contract 
reciting  in  bold  t^pe  that  it  was  an  order  for  a 
secondhand  machine  not  warranted,  that  no  per- 
son had  any  authority  to  waive,  alter,  or  en- 
large the  contract^  that  mechanics  and  expetts 
were  not  authorized  to  bind  the  seller  by  any 
act  or  statement,  and  that  an  acceptance  by  the 
buyer  would  be  a  full  waiver  of  all  claims  aris- 
ing from  any  cause,  and  the  buyers,  who  could 
read  and  write,  signed  the  order,  and  after  op- 
erating the  machine  admitted  in  writing  that  it 
was  satisfactory,  they  could  not  avoid  payment 
of  the  purchase-money  notes  on  the  ground  that 
the  seller's  agent  had  falsely  told  them  that  the 
machine  was  new  and  that  the  seller  would  war- 
rant it. 

[E3d.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  S  148.*] 

Appeal  from  Superior  Court,  Davie  Coun- 
ty; Long,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  C.  L.  McClamrock 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Civil  action  tried  on  appeal  from  a  Judg- 
ment of  a  Justice  of  the  peace,  before  Long, 
J.,  and  a  jury  at  October  term,  1909,  of  the 
superior  court  of  Davie  county. 

The  plaintiff  sued  on  three  notes,  two  of 
$40  each,  and  one  of  $33.25,  executed  by  de- 
fendants on  July  16,  1906,  for  the  purchase 
price  of  a  secondhand  self-feeder  for  a  .sep- 
arator. The  contract  of  purchase  was  In 
writing,  was  signed  by  the  two  defendants, 
and  contained,  among  other  stipulations,  the 
following:  "  As  a  condition  hereof.  It  is  fully 
understood  and  agreed  that  said  machinery 
is  purchased  as  secondhand  and  not  war- 
ranted." The  contract,  in  bold  type,  at  its 
beginning  has  the  following  words:  "J.  I. 
Case  Threshing  Machine  Company  Second- 
hand Machinery  Order."  On  its  margin.  In 
bold  type,  It  contained  the  following  notice: 
"No  person  has  any  authority  to  waive,  alter 
or  enlarge  this  contract,  or  make  any  new 
or  substituted  or  different  contract,  repre- 
sentation or  warranty.  Mechanics  and  ex- 
perts are  not  authorized  to  bind  the  company 
by  any  act,  contract,  or  statement."  Both 
defendants  can  read  and  write,  and  admitted 
signing  the  order,  the  notes,  and  the  chattel 
mortgage.  The  machine  came  and  was  at- 
tached, and  operated,  and,  after  seeing  it  op- 
erated, the  defendant  admitted  signing  the 
following  **satisfactlon  slip":  "Mocksville, 
N.  C,  July  16,  1906.  J.  I.  Case  Threshing 
Machine  Co.,  Racine,  Wisconsin— Gentlemen: 
Your  Mr.  F.  D.  Halcomb  has  rendered  us 
the  desired  assistance  In  operating  the  ma- 
chinery recently  purchased  from  you,  and 
we  are  well  pleased  and  satisfied  with  same, 
Self-Feeder,  No.  6629.  Yours  truly,  L.  M. 
McClamrock.  C.  L.  McClamrock."  The  de- 
fendant C.  L.  McClamrock,  on  his  cross-ex- 
amination as  a  witness,  stated  that  he  and 
his  father  signed  the  satisfaction  slip;    that 
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hl8  father  stated  that  he  was  satisfied ;  that 
he  (witness)  was  satisfied;  that  It  was 
working  all  right  The  defense  set  up  by 
the  defendants  was  that  they  thought  they 
were  buying  a  new,  not  a  secondhand,  ma- 
chine; that  the  agent  of  plalntilT  stated, 
upon  arrival  of  machine,  that  it  was  new, 
though  they  had  copy  of  the  contract  order ; 
that  the  machine  did  not  work  well  and  dam- 
aged the  machine  to  which  it  was  attached. 
This  constituted  the  fraud  relied  upon  by  de- 
fendants to  defeat  recovery.  At  the  con- 
clusion of  the  evidence,  his  honor  ruled  that 
he  would  instruct  the  jury  that  upon  all  the 
evidence,  if  believed  by  them,  the  plaintiff 
was  entitled  to  recover,  and  the  Jury  there- 
upon answered  the  issue  of  indebtedness,  the 
only  issue  submitted,  in  favor  of  plaintiff, 
and  defendants  appealed  from  the  Judgment 
entered  against  them. 

E.  B.  Raper  and  Jacob  Stewart,  for  ap- 
pellants. McLaughlin  &  Nicholson,  for  ap- 
pellee. 

MANNING,  J.  The  only  exception  pre- 
sented by  the  record  is  the  correctness  of 
his  honor's  ruling.  We  concur  in  his  ruling. 
The  defendants  admitted  the  execution  of 
the  notes  sued  upon  and  the  chattel  mortgage 
given  to  secure  their  payment.  The  execu- 
tion by  them  of  the  contract,  pursuant  to 
which  the  notes  and  mortgage  were  execut- 
ed, was  likewise  admitted.  This  contract  ex- 
pressly stipulated  that  the  machine  purchas- 
ed was  a  secondhand  machine  and  was  not 
warranted.  It  was  entirely  competent  for 
the  parties  to  so  stipulate  in  their  contract 
The  defendants  retained  a  copy  of  the  con- 
tract, and  it  expressly  warned  them  of  the 
limitation  of  the  power  of  an  agent  of  plain- 
tiff to  vary  its  terms  by  parol.  The  record 
states  that  both  the  quality  of  the  machine 
as  secondhand  and  the  limitation  upon  the 
agent's  authority  to  vary  the  terms  were 
printed  in  bold  type.  Apart  from  this,  the 
defendants  could  read,  and  no  trick  or  device 
was  resorted  to  to  prevent  them  from  read- 
ing it  It  cannot  admit  of  doubt  that  per- 
sonal property  may  be  sold  with  or  without 
warranty,  and  that,  from  an  express  stipula- 
tion that  the  property  Is  not  warranted,  a 
warranty  will  not  be  implied.    Woodridge  t. 


Brown,  149  N.  C.  299,  62  g.  E.  1076.  To 
sustain  the  defense  of  defendants  that  the 
agent  said  the  machine  was  a  new  machine, 
and  not  a  secondhand  machine,  and  that  its 
quality  was  good,  would  be,  in  terms,  to 
contradict  the  express  stipulations  of  the 
written  contract  by  the  parol  promises  of  an 
agent  expressly  unauthorized  to  make  any 
change  or  alteration,  and  in  particulars 
about  which  the  written  contract  speaks  in 
unambiguous  terms.  Woodson  v.  Beck,  151 
N.  O.  144,  65  S.  E.  751;  Walker  t.  CJooper, 
150  N.  C.  128,  63  S.  B.  681 ;  Walker  v.  Ven- 
ters, 148  N.  C.  388,  62  S.  E.  610.  In  Wood- 
ridge V.  Brown,  supra,  this  court  held  (see 
headndte  4):  "In  the  absence  of  warranty 
of  the  grade  of  merchandise  sold  and  deliv- 
eredf  evidence  that  the  merchandise  was  of 
inferior  quality  is  inadmissible,  though  the 
purchaser  could  not  have  ascertained  that 
the  quality  was  Inferior  except  in  its  use." 
And  that  this  is  true  though  the  seller  knew 
the  purpose  for  which  it  was  to  be  used. 
Dickson  v.  Jordan,  33  N.  C.  166,  53  Am.  Dec 
403.  The  fraud  and  misrepresentation  al- 
leged in  the  answer  were  that  **plaintiff  rep- 
resented said  feeder  to  be  a  new  one  and 
suitable  to  work  on  the  threshing  machine 
of  defendants,  and  It  would  warrant  the 
same,*'  and  that  these  representations  were 
not  true.  We  have  examined  the  evidence, 
and  we  do  not  think  it  sustains  the  allega- 
tions, or  that,  viewed  in  its  most  favorable 
aspect  for  the  defendants,  it  supported  the 
allegations.  After  the  self-feeder  had  been 
attached  to  the  threshing  machine  and  had 
been  operated,  defendants  not  only  expressed 
their  satisfaction,  but  signed  the  "satisfac- 
tion slip"  set  out  in  the  preceding  statement 
of  the  case.  The  evidence  failing  altogether 
to  support  the  defense,  it  was  proper  for  his 
honor  to  Instruct  the  Jury  as  he  did.  Wood- 
ridge V.  Brown,  supra.  In  addition,  the  con- 
tract contained  this  express  stipulation:  "Ac- 
ceptance by  purchaser  is  a  full  waiver  of  all 
claims  arising  from  any  cause." 

Having  carefully  examined  the  entire  rec- 
ord and  the  authorities  cited,  we  discover  no 
error  in  the  ruling  of  his  honor,  to  which  ex- 
ception was  tak^  and  the  judgment  Is  af- 
firmed. 

No  error. 
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(152  K.  C.  4») 

OWENS  ▼.  ATLANTIC  COAST  LINE  B.  CO. 

(Supreme  Court  of  North  Carolina.    May  4, 

1910.) 

L  Cabbiess  (§  320*)— INJX7BIS8  TO  Passengeb 
—Punitive  Damages— Question  fob  Jury. 
In  an  action  against  a  railroad  company 
for  personal  injuries  sustained  in  jumping  from 
a  moving  train,  where  plaintiff  had  tendered 
his  fare  to  M.,  a  regular  scheduled  station,  and 
the  conductor  had  orders  to  stop  and  to  take  a 
siding  there  if  he  arrived  later  than  a  certain 
time,  as  he  did,  fout  though  plaintiff  urged  that 
it  be  stopped,  stating  that  his  child  was  to  be 
buried  that  afternoon,  the  train  was  not  stop- 
ped, the  plaintiff  had  the  right  to  have  the 
train  stopped  at  M..  and  the  extraordinary  and 
unfeeling  conduct  oi  the  conductor  was  some  evi- 
dence of  a  willful,  wanton,  and  reckless  disre- 
gard of  plaintiff's  rights  sufficient  to  be  submit- 
ted to  the  jury  on  the  question  of  punitive  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  §  320.*] 

2.  Cabbiebs  (§  336*)— INJUBIES  to  Passenoeb 
—Following  Advice  of  Tbainmen— Neg- 
ligence—Imputation  Of. 

Passengers  are  in  many  cases  excused 
from  the  imputation  of  negligence  where  they 
obey  the  direction  or  advice  of  the  trainmen, 
whom  the  passenger  may  justly  suppose,  by  rea- 
son of  their  experience,  to  be  better  able-  to 
judge  whether  a  given  act  is  dangerous  than 
the  passenger  himself. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1867-1362 ;   Dec.  Dig.  {  a36.*] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty; W.  J.  Adams,  Judge. 

Action  by  W.  T.  Owens  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

These  Issues  were  submitted:  "(1)  Did  the 
defendant  wrongfully  refuse  to  stop  its  train 
at  McFarland  to  permit  the  plaintiff  to  alight 
therefrom,  as  alleged  in  the  complaint?  Ans. 
Yes. 

"(2)  Was  the  plaintiff  Injured  through  the 
negligence  of  the  defendant,  as  alleged  In  the 
complaint?     Ans.  Yes. 

"(3)  Did  the  plaintiff  by  his  own  negligence 
contribute  to  his  Injuries?    Ans.  No. 

"(4)  Did  the  defendant  willfully  and  wan- 
tonly refuse  to  stop  its  train  at  McFarland 
to  permit  the  plaintiff  to  alight  therefrom? 
Ans.  Yes. 

''(5)  What  damages.  If  any.  Is  plaintiff  en- 
titled to  recover?     Ans.  $2,500." 

r'Tom  the  judgment  rendered  the  defend- 
ant appealed. 

James  A.  Lockhart  and  McLean  &  McLean, 
for  appellant.  Robinson  &  Caudle,  for  ap- 
pellee. 

BROWN,  J.  This  case  was  before  us  at  a 
former  term  upon  a  demurrer  ore  tonus  to 
the  complaint,  and  is  reported  in  147  N.  C. 
357,  61  S.  B.  198,  which  is  referred  to  as  to 
Its  general  nature.  The  superior  court  sus- 
tained the  demurrer,  and  upon  appeal  this 
court  reversed  the  Judgment,  holding  that, 


upon  the  allegations  of  the  complaint,  the 
plaintiff  was  entitled  to  nominal  damages. 
Thereafter,  by  leave  of  the  lower  court,  an 
amended  complaint  was  filed,  to  which  the 
defendant  filed  an  answer.  The  defendant 
excepted  to  the  submission  of  the  second  and 
fourth  issues.  Under  the  allegations  of  the 
amended  complaint.  It  was  proper  to  submit 
those  Issues,  as  they  were  clearly  raised 
by  the  amended  pleadings.  We  have  exam- 
ined the  25  assignments  of  error  set  out  In 
the  record,  but  do  not  deem  It  necessary  to 
discuss  them  seriatim. 

1.  The  defendant  requested  the  court  to 
Instruct  the  Jury  that  the  plaintiff  can  recov- 
er only  nominal  damages.  The  court  declin- 
ed, and  defendant  excepted.  The  case  pre- 
sented upon  the  amended  pleadings  and  the 
evidence  Is  essentially  different  from  that 
presented  upon  the  demurrer.  The  evidence 
tends  to  prove  that  the  plaintiff  had  tender- 
ed his  fare  to  McFarland,  a  regular  schedul- 
ed station  on  the  defendant's  road ;  that  he 
Informed  the  conductor  that  his  child  was 
dead,  and  would  be  buried  that  afternoon, 
and  repeatedly  begged  the  conductor  to  stop 
there.  It  Is  In  evidence  that  the  conductor 
had  orders  to  stop  at  McFarland,  and  take 
the  siding  In  case  he  arrived  later  than  1:20 
p.  m. ;  that  the  conductor  examined  his 
watch  when  he  neared  McFarland,  and  said 
it  was  l'u22  p.  m.  Nevertheless  he  did  not 
stop,  although  repeatedly  urged  by  the  plain- 
tiff to  do  so.  The  plaintiff  had  a  right  to 
have  the  train  stop  at  McFarland  In  obedi- 
ence to  orders,  and  under  the  unusual  and 
painful  circumstances  of  this  case  the  ex- 
traordinary and  unfeeling  conduct  of  the  con- 
ductor Is  some  evidence  of  a  willful,  wanton, 
and  reckless  disregard  of  the  plaintiff*? 
rights  sufficient  to  be  submitted  to  the  Jury 
in  connection  with  the  question  of  punitive 
damages. 

2.  It  Is  further  contended  by  the  defend- 
ant that  In  any  view  of  the  evidence  the 
plaintiff  is  guilty  of  sudi  contributory  negli- 
gence as  bars  recovery.  We  are  not  dispos- 
ed to  relax  the  Just  and  reasonable  rule  laid 
down  In  the  former  opinion  in  this  case,  and 
quoted  from  the  opinion  In  Johnson  v.  Rail- 
road, 130  N.  C.  488,  41  S.  B.  794.  but  ther* 
are  facts  and  circumstances  In  evidence 
which  we  think  warranted  the  Judge  beiow 
In  submitting  the  matter  under  proper  In- 
structions to  the  Jury.  It  must  be  admitted 
that  the  temptation  to  alight  from  a  moving 
train  to  reach  the  body  of  a  beloved  child  is 
very  great,  almost  irreslstlbla  Yet  that 
would  not  have  excused  the  plaintiff.  But 
there  are  facts  and  circumstances  In  evidence 
that  the  conductor  had  not  only  slowed  the 
train  down  very  much  at  McFarland,  but 
that  he  invited  and  encouraged  the  plaintiff 
to  Jump,  and  that.  Just  as  the  plaintiff  was 
about  to  Jump  with  his  hand  hold  of  the 
rail,  the  train  started  up  more  rapidly  and 
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threw  him  to  the  ground.  It  Is  generally 
recognized  that  passengers  are  in  many  cas- 
es excused  from  the  imputation  of  negligence 
where  they  obey  the  directions  or  advice  of 
the  trainmen,  whom  the  passenger  may  Just- 
ly suppose,  by  reason  of  their  experience,  to 
be  better  able  to  judge  whether  a  given  act 
is  dangerous  than  the  passenger  himself. 
Thompson  on  Neg.  §  2879;  Johnson  v.  Rail- 
road, 130  N.  C,  490,  41  S.  E.  T94.  The  charge 
of  the  court  below  upon  this  feature  of  the 
case  was  a  clear  statement  of  the  law  as  set- 
tled by  repeated  decisions.  Submitting  the 
question  of  the  plaintiff's  negligence  to  the 
Jury,  Instead  of  imputing  negligence  to  him 
as  matter  of  law  upon  his  own  negligence, 
we  think  was  not  erroneous  under  the  evi- 
dence In  this  record. 

Upon  a  careful  review  of  the  whole  case, 
we  are  of  opinion  that  no  substantial  error 
was  committed,  certainly  none  that  warrants 
another  triaL 

No  error. 

1152  K.  C.  608) 
SMOAK  &  McCBEARY  v.   SOCKWEU^ 

(Supreme  Court  of  North  Carolina.    May  4, 

1910.) 

.  Chattel   Mortgages  Jg   150*)  —  Sals   of 
Mortgaged  Property— Conversion. 

Where  a  chattel  mortgage  of  a  mule  was 
properly  registered  in  the  county  of  the  mort- 
gaeor*8  residence,  as  required  by  Bevisal  1905,  § 
982,  it  constituted  a  valid  lien  on  the  mule 
wherever  it  could  be  found  so  as  to  entitle  the 
mortgagee  to  maintain  trover  against  a  pur- 
chaser from  the  mortgagor;  such  purchaser 
having  disposed  of  the  mule  and  appropriated 
the  proceeds. 

[Ed.  Note,— For  other  cases,  sec  Chattel  Mort- 
gages, Cent.  Dig.  S§  246,  251 ;   Dec.  Dig.  fi  150.*] 

2.  Parties   (|    84*)  — Defect    of   Parties  — 
Waiver. 

A  nonjoinder  of  parties  defendant  not  ob- 
jected to  bv  demurrer  or  answer  as  required  by 
Kevisal  1005,  §  478,  may  be  considered  waived. 
[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  §§  134-142 ;   Dec.  Dig.  §  84.*] 

3.  Partnership    (5    153*)  — Sale   of   Mort- 
gaged Propertt— Joint  Tort- Feasors. 

Where  defendant,  representing  a  firm  com- 
posed of  himself  and  his  brother,  purchased  a 
mule  on  which  there  was  a  properly  registered 
mortgage  from  the  mortgagor,  and  thereafter 
sold  the  mule  and  converted  the  proceeds,  both 
defendant  and  his  brother  were  joint  tort- 
feasors, entitling  the  mortgagee  to  sue  one  or 
both  at  his  election. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  §  275 ;  Dec.  Dig.  §  153.*] 

A{)peal  from  Superior  Court,  Forsyth  Coun- 
ty; E.  B.  Jones,  Judge. 

Action  by  Smoak  &  McCreary,  partners, 
against  John  Sockwell  for  conversion  of  a 
mule.  .Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

The  jury  rendered  the  following  verdict: 
**(1)  Are  plaintiffs  the  owners  and  entitled 
to  the  possession  of  the  mule,  buggy,  and 
harness,   described  In  the  pleadings?     An- 
swer: Yes. 


"(2)  Did  the  defendant  receive  Into  hto  pos- 
session the  mule,  buggy,  and  harness,  and 
convert  them  to  his  own  oae?    Answer:  Yes. 

"(3)  What  was  the  value  of  mule,  buggy, 
and  harness  at  the  time  of  the  sale  by  de- 
fendant and  conversion  of  same  to  his  use? 
Answer:  $125. 

'*(4)  In  what  amount,  If  anything.  Is  de- 
fendant indebted  to  plaintiffs?  Answer: 
$100." 

L.  M.  Swlnk,  for  appellees. 

HOKE,  J.  On  the  pleadings  tb&ee  was  a 
general  denial  of  plaintiffs'  demand  and 
claim,  and  on  the  trial  it  appeared  in  evi- 
dence that  plaintiffs  sold  a  mule  to  one  O. 
P.  Pegram,  a  resident  of  Guilford  county,  N. 
C,  and  took  a  chattel  mortgage  on  the  mule 
and  some  other  personal  property  to  secure 
the  balance  due  on  the  purchase  price  to  the 
amount  of  $145;  that  said  mortgage  was  duly 
proven  and  registered  in  the  county  of  Gull- 
fbrd,  where  the  mortgagor  resided;  that 
some  time  after  the  mortgage  was  due,  and 
when  there  was  oonsiderable  balance  still  un- 
paid, Pegram  sold  the  mule  to  defendant, 
John  Sockwell;  that  plaintiffs,  having  as- 
certained that  defendant  had  bought  the 
mule,  immediately  notified  defendant  of  their 
claim  and  mortgage,  and,  receiving  no  an- 
swer, went  to  see  him,  and  after  several  ef- 
forts succeeded  in  getting  an  interview  with 
Sockwell,  who  acknowledged  that  he  had 
bought  the  mule  of  Pegram  and  sold  him 
again  to  other  parties.  There  was  evidence 
tending  to  show  that  the  value  of  the  mule 
at  the  time  he  was  disposed  of  by  defend- 
ant was  $100,  and  the  balance  remaining 
due  on  the  note  and  mortgage,  after  credit- 
ing the  cash  payments  and  applying  other 
property  embraced  within  the  mortgage,  was 
$100  or  $110. 

Upon  these  facts,  we  are  of  opinion  that 
the  recovery  had  in  plaintiffs'  favor  should  be 
sustained.  There  Is  evidence  tending  to 
show  that  the  mule  may  have  been  disposed 
of  by  defendant  after  actual  notice  of  plain- 
tiffs' claim,  but,  whether  this  be  true  or  not, 
the  mortgage,  having  been  properly  register- 
ed according  to  the  statute  (Revisal  1905,  i 
982),  constituted  a  valid  lien  on  the  mule 
wherever  the  same  was  found:  and  in  snch 
case  it  is  well  established  that  the  claimant 
can  maintain  trover  against  any  one  who  has 
wrongfully  disposed  of  the  mule  and  appro- 
priated the  proceeds  from  same  to  his  own 
use.  Jones  v.  Webster,  48  Ala.  109;  McCan- 
dless  et  al.  v.  Moore  &  Jonas,  50  Mo.  511; 
Ross  et  al.  V.  Menefee  et  al.,  125  Ind.  482^ 
25  N.  E.  545.  In  the  McCandless  Case  it 
was  held:  "(1)  The  vendee  of  a  mortgagor  of 
mortgaged  personal  property  has  onlj  tiie 
rights  of  the  mortgagor.  The  mortgagee  In 
possession  is  not  a  naked  depositary,  but  has 
possession  coupled  with  an  Interest,  and  is 
damaged  by  an  unlawful  conversion  of  the 
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property  to  the  extent  of  that  interest;  and 
he  can  recoyer  for  snch  conversion  al^ainst 
the  mortgagor,  or  the  mortgagor's  vendee. ** 
This  position  was  not  seriously  controvert- 
ed by  defendant;  but  it  was  urged  against 
the  validity  of  the  trial  that  there  was  evi- 
dence tending  to  show  that  in  buying  the 
mule  and  reselling  the  same  the  present  de- 
fendant was  acting  for  a  firm,  composed  of  his 
brother  and  himself,  and  that  the  brother  was 
a  necessary  party;  but  the  objection  Is  with- 
out merit  Apart  from  the  fact  that,  unless 
such  an  objection  is  raised  by  demurrer  or 
answer,  it  may  be  considered  as  having  been 
waived  (Revisal  1906,  S  478),  it  is  well  es- 
tablished that  in  case  of  joint  torts  the  plain- 
tiff may  sue  either  all  or  some  of  the  wrong- 
doers, at  his  election,  though  there  can  be 
only  one  satisfaction.  Hale  on  Torts,  123; 
Pollock,  p.  194. 

There  is  no  error,  and  the  Judgment  for 
plaintiff  is  affirmed.   . 

No  error. 


(152  N.  C.  445) 

HUDSON  et  al.  v.  McARTHUR  et  al. 

(Supreme  Court  of  North  Carolina.    May  4, 

1910.) 

Counties  (§  59*)— County  Commissioners- 
Li  a  BiLrriES. 

Revisal  1905,  §  313,  makes  every  commis- 
sioner who  approves  an  official  bond  which  he 
knows,  or  should  know,  to  be  insufficient  liable 
as  if  a  surety  thereon.  Section  2812  makes  it 
the  duty  of  county  commissioners  to  take  and 
approve  the  official  bond  of  the  sheriff,  and  not 
to  permit  any  former  sheriff  to  give  bonds  for  or 
re-enter  on  the  duties  of  his  office  until  be  has 
produced  the  receipt  in  full  for  taxes  which  he 
has,  or  should  have,  collected.  Section  2814 
makes  the  board  of  commissioners  liable  for  all 
loss  sustained  in  the  collection  of  taxes  for  fail- 
ure to  comply  with  the  requirements  of  section 
2812.  Section  3590  provides  that,  if  any  county 
commissioner  shall  neglect  to  perform  any  duty 
required  by  law  as  a  member  of  a  board,  be 
shall  be  guilty  of  a  misdemeanor,  and  shall  be 
liable  to  a  penalty  of  $200  for  the  offense,  to  be 
paid  to  any  person  who  shall  sue  for  the  same. 
Section  6241  forbids  the  sheriff  to  collect  the 
taxes  for  any  year  until  he  has  fully  settled  for 
the  taxes  of  the  previous  year,  if  he  was  sher- 
iff for  that  year,  and  gives  the  bond  required  by 
law;  and,  before  receiving  the  tax  duplicate, 
he  must  produce  the  receipts  of  the  state  and 
county,  if  he  was  sheriff  for  the  previous  year, 
to  the  clerk  of  the  commissioners,  and  if  he 
fails  to  produce  such  receipts,  or  give  the  re- 
quired bond,  the  commissioners  shall  appoint 
a  tax  collector.  Section  5250  provides  that  it 
shall  be  unlawful  for  any  sherin,  in  accounting 
with  the  commissioners  for  taxes,  to  exhibit  or 
present  any  money  not  actually  derived  from 
the  collection  of  taxes.  Held,  that  the  neglect 
of  the  county  commissioners  to  settle  with  the 
sheriff  as  prescribed  by  statute,  or  to  require  the 
sheriff  to  produce  receipts  tor  taxes  collect- 
ed before  entering  on  his  duties  as  collector  for 
the  following  year,  does  not  render  them  liable 
to  the  sheriff's  sureties  on  his  bond,  either  for 
the  year  for  which  they  nefrlected  to  perform 
their  duty  or  for  the  followmg  year,  for  sums 
paid  out  b/  such  sureties  to  make  good  embez- 
zlements of  tax  funds  by  the  sheriff,  as  the 
statutes  cited  are  for  the  benefit  of  the  public, 
and  the  injury  to  the  sureties  was  not  neces- 


sarily the  effect  of  the  conrnxissioners*  neglect 

of  duty. 

[Ed.  Note.—For  other  cases,  see  Oonnties, 
Dec.  Dig.  i  59.*] 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Sampson 
County ;  Guion,  Judge. 

Action  by  J.  H.  Hudson  and  others  against 
V.  J.  McArthur  and  others,  county  commis- 
sioners, and  Geo.  E.  Butler,  county  attorney. 
A  demurrer  to  the  complaint  was  overruled 
as  to  the  county  commissioners  and  sustained 
as  to  the  county  attorney,  and  the  county 
commissioners  appeal.    Reversed. 

The  action  was  originally  brought  by  J.  H. 
Hudson,  "on  behalf  of  himself  and  all  other 
bondsmen  of  A.  W.  Aman,  who  will  come  in. 
and  aid  in  the  prosecution.*'  Later,  by  an 
order  made  at  February  term,  1908,  Levett 
Warren,  J.  H.  Turlington,  and  C.  H.  Fisher 
were  made  i>arties  plaintiff,  and  A.  W.  AJnan 
was  made  a  party  defendant.  V.  J.  McAr- 
thur, A.  T.  Herring,  and  Geo.  Highsmith  com- 
posed the  board  of  commissioners  of  Samp- 
son county,  and  Geo.  B.  Bntler  was  the  coun- 
ty attorney.  A.  W.  Aman,  the  ot^er  defend- 
ant, was  the  sheriff  of  the  county  and  acting 
treasurer.  The  plaintiffs  were  the  sureties 
on  his  official  bond.  They  alleged  that  Aman, 
while  sheriff,  embezzled  the  county  funds, 
and  each  of  the  plaintiffs  was  compelled  to 
pay  $418.50,  except  J.  H.  Turlington,  who 
paid  $94  additional.  The  particular  breaches 
of  duty  by  the  defendant  commissioners,  for 
which  the  plaintiffs  seek  in  this  action  to  re- 
cover from  theni,  as  individuals,  the  several 
sums  paid  by  them  as  sureties  on  the  sheriff's 
bond,  are  thus  stated  in  the  complaint: 

"(a)  The  plaintiffs  are  Informed  and  be- 
lieve, and  upon  such  information  and  belief 
aver,  that  the  defendant  commissioners  neg- 
ligently failed  to  require  of  said  A.  W.Aman, 
sheriff  and  treasurer  as  aforesaid,  the  settle- 
ments required  by  statute  In  February,  May, 
and  September,  for  ilie  years  A.  D.  1905  and 
1906,  respectively. 

**(b)  The.  plaintiffs  are  Informed  and  be- 
lieve, and  upon  such  information  and  belief 
aver,  that  the  said  defendants^  V.  J.  McAr- 
thur, A.  T.  Herring,  and  George  Highsmith, 
the  board  of  county  commissioners,  as  afore- 
said, of  Sampson  county,  were  required  to 
demand  of  the  said  sheriff  and  treasurer,  A. 
W.  Aman,  the  first  Monday  in  December, 
1904,  before  they  allowed  him  to  re-enter  the 
duties  of  his  said  office,  his  receipts  in  full 
for  the  taxes  which  he  had  collected,  and 
which  he  should  have  collected,  for  Sami)son 
county  for  previous  years,  as  set  out  in  Re- 
visal 1905,  f  2812,  and  that  they  failed  to  do 
so,  but,  on  the  contrary,  allowed  said  A.  W. 
Aman,  sheriff  and  treasurer  as  aforesaid,  to 
re-enter  upon  the  duties  of  his  said  office,  and 
to  renew  his  said  bond  before  he  had  pro- 
duced before  the  said  board  the  receipt  in  full 
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for  taxes  whicb  he  had,  or  should  have,  col- 
lected. 

"(c)  That  said  A.  W.  Aman,  sheriff  and 
treasurer  as  aforesaid,  failed  to  collect  and 
settle  the  taxes  of  said  county,  placed  in  his 
hands  to  collect,  for  the  year  1905,  or  pro- 
duce his  receipts  for  the  same,  before  he  re- 
ceived his  tax  list  from  the  said  board  to 
collect  the  taxes  for  the  year  1906,  and  the 
said  defendant  board  permitted  said  Aman 
to  receive  and  collect  the  taxes  for  the  year 
1906  for  said  county  before  the  said  A.  W. 
Aman,  sheriff  and  treasurer  as  aforesaid,  had 
settled  the  taxes  for  the  previous  year,  or 
had  produced  his  receipts  for  the  same,  as 
provided  by  section  5241  of  the  Revisal  of 
1905  of  North  Carolina ;  and  the  said  board 
of  commissioners  and  the  defendants  V.  J. 
McArthur,  A.  T.  Herring,  and  George  High- 
smith,  as  members  thereof,  failed  and  neg- 
lected to  appoint  a  tax  collector  as  provided 
for  by  said  section  5241  of  the  Revisal  of 
1905  of  North  Carolina,  and  permitted  said 
A.  W.  Aman  to  receive  the  tax  list  for  said 
Sampson  county  for  the  year  1906,  and  to 
collect  the  taxes  for  said  county  for  that 
year  without  requiring  him  to  perform  his 
duties  as  aforesaid,  as  required  by  law,  and 
failed  and  neglected  to  appoint  a  tax  collector, 
as  set  out  above. 

"(7)  That  some  time  prior  to  the  first  Mon- 
day An  September,  1906,  one  O.  F.  Herring, 
one  of  the  sureties  on  said  Aman's  bond  with 
these  plaintiffs,  warned  the  defendants  V.  J. 
McArthur,  A.  T.  Herring,  and  George  High- 
smith,  the  board  of  county  commissioners, 
through  their  chairman,  V.  J.  McArthur,  not 
to  turn  over  the  tax  books  for  Sampson  coun- 
ty for  the  year  1906  to  said  A.  W.  Aman  un- 
til a  full  and  complete  settlement  was  had 
by  said  commissioners  with  said  defendant, 
A.  W.  Aman,  for  all  arrears  of  taxes;  that 
he  had  heard  that  A.  W.  Aman  was  financial- 
ly embarrassed  and  behind  In  his  accounts 
with  the  county,  and  that,  as  one  of  the 
bondsmen,  he  objected  to  the  tax  books  of 
said  county  for  the  year  1906  being  turned 
over  to  said  A.  W.  Aman  before  a  full  settle- 
ment was  had. 

"(8)  That  notwithstanding  said  warning 
the  defendants,  commissioners,  negligently 
failed  to  make  a  proper  or  full  settlement 
with  said  A.  W.  Aman  on  the  first  Monday 
In  September,  1906,  and  carelessly  and  negli- 
gently, and  contrary  to  their  duty  as  requir- 
ed of  them  by  law,  as  the  plaintiffs  are  in- 
formed and  believe,  and  upon  such  Informa- 
tion and  belief  aver,  turned  over  the  tax 
books  of  Sampson  county  for  the  year  1906 
to  said  A.  W.  Aman,  sheriff  and  treasurer  as 
aforesaid,  and  allowed  him  to  collect  said 
taxes  without  requiring  of  him  a  full  settle- 
ment for  the  taxes  of  the  previous  year,  and 
when  he  was  at  that  time  behind  In  his  ac- 
counts with  the  said  county,  as  the  plaintiffs 
are  Informed  and  believe.  Plaintiffs  allege 
upon  Information  and  belief  that,  at  the  said 
meeting  of  the  board  of  commissioners  of  the 


defendants  V.  J.  McArthur,  A.  T.  Herring;  and 
George  Hlghsmlth,  the  first  Monday  in  Sep- 
tember, 1906,  to  settle  with  the  said  A.  W. 
Aman,  sheriff  and  treasurer  as  aforesaid,  the 
said  defendant  commissioners  ascertained  the 
amounts  that  said  A.  W.  Aman  was  behind 
and  was  due  the  county,  and  did  not  require 
him  to  exhibit  the  money  received  from  the 
collection  of  taxes,  but  looked  at  the  tax 
books  In  his  hands  then  uncollected,  and  re^ 
celved  those  uncollected  tax  receipts  then  In 
said  Aman's  hands.  In  settlement  of  the  bal- 
ances said  Aman  was  then  due  the  county 
as  sheriff  and  treasurer  as  aforesaid,  and 
left  those  said  uncollected  tax  receipts  for 
previous  years  In  the  hands  of  said  A.  W. 
Aman,  sheriff  and  treasurer  as  aforesaid,  and 
upon  that  kind  of  alleged  settlement,  which 
the  plaintiffs  say  was  negligent  and  careless, 
turned  over  to  said  Aman  for  collection  the 
tax  books  for  Sampson  county  for  the  next 
succeeding  year,  to  wit,  the  year  1906." 

The  defendant  commissioners  and  Butler 
demurred  to  the  complaint  upon  various 
grounds,  and  the  demurrer  was  sustained  as 
to  Butler,  from  which  there  was  no  appeaL 
It  was  overruled  as  to  the  commissioners, 
and  they  appealed. 

F.  R.  Cooper  and  J.  D.  Kerr,  for  appel- 
lants*   Faison  &  Wright,  for  appellees. 

MANNING,  J.  Passing  the  question  as  to 
the  misjoinder  of  the  parties  plaintiff,  and 
the  joinder  of  defendant  Aman  as  a  party  de- 
fendant— the  plaintiffs  having  each  a  separ- 
ate, and  not  a  joint,  ca\ise  of  action  against 
the  defendant  commissioners,  If  they  have 
any  cause  of  action  at  all,  and  the  cause  of 
action  against  Aman  being  distinct  from,  and 
arising  from,  totally  different  facts  from, 
that  alleged  against  the  defendant  commis- 
sioners— ^we  proceed  to  consider  If  the  com- 
plaint states  facts  sufficient  to  constitute 
a  cause  of  action  In  favor  of  any  one,  or  all, 
of  the  plaintiffs  against  the  defendant  com- 
missioners. The  argument  addressed  to  ns 
In  support  of  his  honor's  ruling  Is  rested  up- 
on sections  2812,  5241,  5250,  Revisal  1905, 
that  these  sections  Impose  mandatory  duties 
upon  the  boards  of  coimty  commissioners, 
and  that  defendants  violated  these  duties  in 
the  manner  of  making  the  settlement  with 
Aman,  the  sheriff,  and  these  violations  of 
duty  directly  caused  the  loss  to  plaintiffs, 
to  recover  which  they  have  brought  this  ac- 
tion against  the  defendants.  The  liability  of 
the  board  of  commissioners  for  a  failure  to 
comply  in  good  faith  with  sections  2812,  2813, 
Revisal  1905,  Is  declared  by  section  2814,  Re- 
visal 1905,  to  be  "for  all  loss  sustained  In 
the  collection  of  taxes,  on  motion  to  be  made 
by  the  solicitor  of  the  district"  The  evident 
purpose  of  the  section  is  to  further  protect 
and  safeguard  the  public  revenue,  and  to  fur- 
ther assure  Its  honest  collection  and  appli- 
cation by  subjecting  the  commissioners  to  lia- 
bility If  they  fall  to  require  the  proper  bonds 
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from  the  collecting  officer,  and,  this  is  fur- 
tlier  enforced  and  somewhat  extended  by 
section  813,  Revlsal  1905,  which  provides 
that:  '^BSTery  commissioner  who  approves  an 
official  bond,  which  he  knows  to  be,  or  which 
by  reasonable  diligence  he  conld  have  dis- 
covered to  have  been.  Insufficient  In  the  penal 
Slim,  or  in  the  security  thereof,  shall  be  lia- 
ble as  If  he  were  a  surety  thereto  and  may 
be  sued  accordingly  by  any  person  having  a 
cause  of  action  on  said  bond.'*  The  bond  of 
the  defaulting  sheriff  in  the  present  case  was 
not  deficient  either  in  the  penal  sum,  or  in 
the  security  thereof;  the  plaintiffs  as  his 
sureties  have  made  good  his  default,  and 
paid  the  money  to  the  proper  authorities. 
The  obligation  of  the  bond  has  been  met, 
and  the  bond  has  been  discharged.  This  ac- 
tion is  not  on  the  bond.  If  any  one  of  the 
defendants  permitted  the  defendant  Aman, 
on  the  first  Monday  of  December,  1902,  or  on 
the  first  Monday  of  December,  1904,  these 
being  the  first  Mondays  in  December  next 
after  his  election,  and  he  being  a  former  sher- 
iff, to  give  his  bonds,  or  re-enter  upon  the 
duties  of  his  office,  until  he  had  produced  be- 
fore the  board  the  receipt  in  full  of  every 
such  officer  for  taxes  which  he  had  or  should 
have  collected,  then  such  commissioner,  un- 
der section  3590,  Revlsal  1905,  was  guilty  of 
a  misdemeanor,  and  also  liable  to  the  penalty 
of  $200  for  each  offense,  "to  be  paid  to  any 
person  who  shall  sue  for  the  same."  Bray  v. 
Barnard,  109  N.  C.  44,  13  S.  B  729 ;  Lee  v. 
Dunn,  73  N.  C.  595.  If  the  defendants  fail- 
ed to  require  such  receipts  on  the  first  Mon- 
day In  December,  1904,  the  plaintiffs  were 
not  endamaged  In  the  particulars  alleged,  for 
tbey  only  became  sureties  on  the  bond  then 
given,  and  the  default  of  their  principal  for 
which  they  allege  they  were  compelled  to 
answer  on  that  bond,  occurred  afterwards  In 
his  failure  to  honestly  account  for  the  taxes 
for  the  fiscal  years  1905  and  1906.  So  that, 
if  the  commissioners  failed  to  observe  the 
requirements  of  section  2812,  Revlsal  190o, 
such  f failure  did  not  injure  plaintiffs  in  the 
manner  alleged  by  them,  though  such  fail- 
ure might  have  subjected  them  to  indictment, 
and  to  an  action  for  the  penalty  prescribed 
by   the  statute. 

Coming  now  to  the  consideration  of  sec- 
tions 5241,  5250,  Revlsal  1905,  and  the  partic- 
ulars in  which  it  is  alleged  these  sections 
were  violated  by  the  defendant  commission- 
ers in  their  settlement  September  1,  1906, 
with  Sheriff  Aman,  we  quote  the  pertinent 
provisions  of  them:  Section  5241  provides: 
"Provided,  the  sheriff  or  tax  collector  shall 
not  collect  the  taxes  for  any  years  until  he 
shall  have  settled  in  full  with  the  state  and 
county  for  the  taxes  of  the  previous  year  (if 
he  was  sheriff  or  tax  collector),  and  gives  the 
boncf  required  by  law;  and  If  upon  examina- 
tion, the  commissioners  are  not  satisfied  with 
the  solvency  of  the  surety  to  said  bonds,  they 
may  require  new  bonds  to  be  given.  Before 
receiving  the  tax  duplicate,  he  shall  produce 


the  receipts  of  the  state  and  county*  if  he 
was  the  sheriff  or  tax  collector,  for  the  mreri' 
ous  year,  to  the  clerk  of  the  board  of  com* 
missioners,  and  in  the  event  the  sheriff  fails 
to  produce  the  aforesaid  receipts  or  give 
the  required  bond,  the  board  of  commission- 
ers shall  appoint  a  tax  collector,  who  shall 
give  bond,**  etc.  And  section  5250,  Revlsal 
1905,  provides:  "Provided,  further,  that  it 
shall  be  unlawful  for  any  sheriff  or  tax  col- 
lector, in  accounting  with  the  board  of  coun- 
ty commissioners  for  either  the  state  or 
county  taxes,  to  exhibit  or  present  in  said 
county  any  money  not  actually  derived  from 
the  collecting  of  taxes,  and  any  such  sheriff 
or  tax  collector  so  offending  shall  forfeit  a 
penalty  of  five  hundred  dollars,  one  half  of 
which  shall  belong  to  any  person  who  shall 
sue  for  the  same,  and  the  other  half  to  the 
county  in  which  the  sheriff  resides.*'  It  is 
alleged  as  a  fact,  and  the  demurrer  admits 
the  fact,  that  the  settlement  by  the  county 
commissioners  with  Sheriff  Aman  in  Septem- 
ber, 1906,  was  not  made  In  the  manner  di- 
rected  by  these  two  sections.  It  is  contended 
that  the  statutes  are  mandatory,  and  the 
acts  of  the  county  commissioners  were  minis- 
terial, leaving  in  them  the  exercise  of  no 
discretion,  and  that  the  delivery  of  the  tax 
duplicates  to  the  sheriff  enabled  him  to  em- 
bezzle the  funds  to  the  injury  of  the  plain- 
tiffs, and  therefore  the  defendants  are  liable. 
If  we  concede  the  mandatory  character  of 
the  statutes,  and  the  ministerial  character  of 
the  acts  to  be  done  by  the  commissioners, 
involving  the  exercise  of  no  discretion,  we  do 
not  think  the  injury  to  plaintiffs  complain^ 
ed  of  necessarily  or  by  direct  connection  fol- 
lows. 

In  State  v.  Harris,  89  Ind.  363,  46  Am.  Rep. 
169  (in  which  case  the  doctrine  stated  by 
Judge  Cooley  in  Raynsford  v.  Phelps,  43 
Mich.  342,  5  N.  W.  403,  38  Am.  Rep.  189,  is 
disapproved  as  not  in  harmony  with  the 
weight  of  authority  and  reason),  the  Supreme 
Court  of  Indiana  says:  "It  is  not  enough  in 
any  case  for  a  plaintiff,  who  seeks  to  recover 
for  an  injury  caused  by  the  negligence  of  an- 
other, to  show  simply  injury  and  negligence ; 
he  must  also  show  that  there  was  a  breach 
of  duty  owing  to  him.  This  general  rule  ap- 
plies with  peculiar  force  to  persons  who  sue 
for  injuries  caused  by  official  misconduct. 
It  is  not  every  person  who  sustains  an  in- 
Jury  from  the  negligence  of  a  public  officer 
that  can  maintain  an  action  on  the  officer's 
bond.  In  general,  a  public  officer  is  liable  on- 
ly to  the  person  to  whom  the  particular  duty 
is  owing,  and  the  ruling  question  in  all  cases 
of  the  kind  is  as  to  whether  the  plaintiff 
shares  the  breach  of  the  particular  duty  ow- 
ing to  him.  It  is  not  sufficient  to  show  a  gen- 
eral public  duty,  or  a  duty  to  some  other 
person  directly  Interested."  Judge  Ckwley 
says:  "But  the  sheriff  can  only  be  liable  to 
the  person  to  whom  the  particular  duty  was 
owing;  the  party  to  whom  he  is  bound  by 
the  duty  of  his  office.*'    In  Shearm.  &  Red.  on 


998 


67  SOUTHBASTBRN  RBPORTBB. 


(N-GL 


Negligence  (8d  Bd.)  §  174,  it  is  said:  "It  is 
a  general  rale  that,  whenever  an  action  Is 
brought  for  a  breach  of  duty  Imposed  by 
statute,  the  party  bringing  It  must  show 
that  he  has  an  interest  in  the  performance  of 
the  duty,  and  that  the  duty  was  Imposed  for 
his  benefit"  In  this  connection  the  same 
learned  writers,  at  section  166,  observe:  "In 
speaking  of  the  liability  of  nonjudicial  public 
officers  to  a  (AyH  action  by  private  persons, 
it  will  be  found  convenient,  If  not  Indeed  nec- 
essary to  a  proper  understanding  pf  the  de- 
cided cases,  to  make  a  distinction  between 
those  officers  whose  duties  are  of  a  general 
public  nature,  and  who  act  for  the  profit  of 
the  public  at  large,  and  that  other  class  of 
officers  who  are  appointed  to  act,  not  for  the 
public  in  general,  but  for  such  individuals  as 
may  have  occasion  to  employ  them  for  a  spe- 
cific fee  paid.'*  It  is  clear,  at  least,  that  the 
county  commissioners  belong  to  the  first  of 
the  two  classes — "officers  whose  duties  are 
of  a  general  public  nature,  and  who  act  for 
the  profit  of  the  public  at  large." 

The  above  authorities  state  the  doctrine 
upon  which  plaintiffs  must  depend  to  main- 
tain this  action  as  strongly  in  their  favor  as 
the  decided  cases  and  text- writers  warrant; 
but,  even  so  stated,  we  do  not  think  the  ac- 
tion can  be  maintained  against  the  defend- 
ant commissioners.  The  acts  complained  of 
were  public  acts,  done  by  the  commissioners 
in  their  corporate  capacity.  The  clear  pur^ 
XX)se  of  these  statutory  requirements  was  to 
Impose  duties  for  the  benefit  and  protection 
of  the  public  revenue,  to  provide  more  vig- 
ilant measures  for  Its  safety  for  the  public 
good  and  benefit  They  prescribe  public  du- 
ties to  be  discharged  by  the  commissioners. 
The  protection  of  the  plaintiffs,  as  sureties 
upon  the  sheriff's  bond,  is  clearly  not  with- 
in the  purview  of  the  statutes ;  the  taking  of 
a  bond  with  approved  security  was  itself  to 
further  assure  the  public.  To  make  good 
the  default  of  the  sheriff  was  the  express  ob- 
ligation of  the  bond  signed  by  the  plaintiffs ; 
it  was  the  guaranty  of  his  honesty  and  fidel- 
ity. By  the  statutes,  to  enforce  promptness, 
accuracy,  and  completeness  of  settlements, 
penalties  are  imposed  both  upon  the  com- 
missioners and  the  sheriff.  The  commission- 
ers are  made  liable  also  to  indictment  These 
liabilities  are  imposed  by  express  statutes. 
The  Legislature  has  not  yet  deemed  it  wise 
or  proper  to  impose  the  additional  liability 
upon  the  commissioners  contended  for  by 
plaintiffs,  and,  in  the  absence  of  express 
statutory  enactment,  or  of  some  well-settled 
principle  of  law  constraining  us  to  so  hold,  we 
do  not  think  the  commissioners  are  liable  to 
the  plaintiffs.  In  addition,  we  do  not  think 
the  injury  suffered  by  plaintiffs,  and  the  loss 
sustained  by  them,  was  the  necessary,  direct, 
or  immediate  result  of  the  defendants'  acts. 
They  do  not  stand  in  the  relation  of  cause 
and  effect;  the  turning  over  the  tax  books 
was  simply  a  condition,  the  injury  was  a 
post  hoc,  but  not  an  ergo  propter  hoc    The 


direct  and  immediate  and  only  caoae  of  the 
Loss  sustained  by  plaintiffs  was  the  disbon- 
eety  and  embezzlement  of  the  sheriff— tbelr 
principal,  whose  honesty  and  fidelity  was  the 
express  obligation  of  their  undertaking.  The 
defendant  commissioners  could  have  d<Hie  all 
they  did,  and  yet  no  injury  to  the  plaintiffs 
resulted;  they  could  have  observed  thestatntes 
to  their  very  letter,  and  the  loss  to  the  plaintiffs 
have  been  the  same.  The  sheriff  could  have 
embezzled  the  county  funds  with  or  with- 
out a  strict  settlement.  There  is  therefore  no 
causal  connection  between  the  acts  alleged 
and  the  loss  sustained.  In  addition  to  the  au- 
thorities cited,  the  following  sustain  the  con- 
clusion we  have  reached:  2  Abbott  cm  Mu- 
nicipal Oorporations,  {§  672,  673;  McOonnell 
V.  Dewey,  5  Neb.  385;  School  Dlst  v.  Bur- 
ress,  2  Neb.  (Unof.)  554,  89  N.  W.  609;  Mech- 
em  on  Public  Officers,  §S  598,  599;  Press 
Brick  C5o.  v.  School  Dlst,  79  Mo.  App.  665; 
Bassett  v.  Fish,  75  N.  Y.  303;  Heeney  v. 
Sprague,  11  R.  I.  456,  23  Am.  Rep.  502;  1 
Suth.  on  Dam.  56;  Nelson  County  v.  North- 
cote,  6  Dak.  378,  43  N.  -W.  897,  6  L.  R.  A. 
230.  In  its  final  analysis,  to  sustain  the  con- 
tentlons  of  the  plaintiffs  would  be  to  make 
the  members  of  the  board  of  county  commis- 
sioners liable  to  the  sureties  on  the  official 
bonds  of  the  sheriffs  and  other  officers,  whose 
performance  of  duty  they  are  required  by 
statutes  to  supervise,  if  the  commissioners 
fail  to  discharge  their  statutory  duties  In  the 
manner  prescribed  by  law,  and  this  to  be  held 
regardless  of  whether  a  particular  duty  was 
owing  to  the  particular  person  complaining, 
and  whether  there  was  any  causal  connection 
between  the  violation  of  the  statute  and  the 
injury  complained  of.    We  cannot  so  hold. 

In  our  opinion,  the  demurrer  filed  by  the 
defendant  commissioners  should  have  been 
sustained,  and  the  order  of  his  honor  overrul- 
ing it  is  reversed. 

BROWN,  J.  (dissenting).  In  discussing  this 
question  it  must  be  borne  in  mind  that  every 
allegation  of  the  complaint  is  adm.itted  hi 
manner  and  form  as  stated.  Among  other 
allegations  the  i^aintifls  aver  that  after  they 
had  become  sureties  on  the  official  bonds  of 
Che  sheriff,  the  defendants  knowingly  and 
illegally  permitted  the  tax  books  to  be  deliv- 
ered to  the  sheriff  in  direct  violation  of  the 
statute  of  tl^e  state.  Revlsal  1905,  voL  2,  i 
5241.  And  plaintiffs  aver  that,  in  addition  to 
the  tax  lists  of  1905,  those  of  1906  were  de- 
livered to  the  sheriff,  while  they  were  his 
bondsmen,  in  violation  of  the  same  law. 
They  further  aver  that  prior  to  September, 
1906,  before  those  lists  had  been  placed  in 
Sheriff  Aman's  hands  for  collection,  the  de- 
fendants were  notified  by  plaintiffs  hot  to 
turn  over  the  tax  books  for  the  year  1906  to 
Aman  until  a  full  settlement  was  had  by  the 
commissioners  with  Aman  for  all  arrears  of 
taxes;  that  Aman  was  financially  embarrass- 
ed and  behind  in  his  accounts  with  the  coun- 
ty, and  that  the  bondsmen  objected  to  the  tax 
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books  of  the  county  for  the  year  1906  being 
tnmed  over  before  a  full  settlement  was  had; 
that  notwithstanding  said  warning  the  de- 
fendants, commissioners,  negligently  failed  to 
make  a  proper  or  full  settlement  with  Aman 
on  the  first  Monday  in  September,  1906,  and 
negligently,  and  contrary  to  their  duty  as  re- 
quired of  them  by  law,  delivered  the  tax 
books  of  Sampson  county  for  the  year  1906 
to  Aman,  and  allowed  him  to  collect  said 
,  taxes  without  requiring  of  him  a  full  settle- 
ment for  the  taxes  of  the  previous  year,  and 
when  he  was  at  that  time  behind  in  his  ac- 
counts with  the  said  county.  The  plaintiffs 
further  aver  that,  in  consequence  of  such 
violation  of  law,  they  have  been  compelled  to 
pay  considerable  sums  of  money  recovered  of 
them  by  legal  process  on  said  tax  bonds. 

The  statute  declares  in  express  terms  that 
the  sheriff  shall  not  be  permitted  to  collect 
the  taxes  for  any  years  until  he  shall  have 
settled  in  full  with  the  state  and  county  for 
the  taxes  of  the  previous  year.  A  pretended 
and  fraudulent  settlement,  such  as  is  alleg- 
ed In  the  complaint  to  have  taken  place,  will 
not  meet  the  demands  of  the  law.  The  com- 
plaint expressly  charges  a  willful  violation 
of  the  statute  by  the  defendants,  and  upon 
demurrer  that  fact  is  admitted.  The  statute 
is  mandatory,  and  expressly  forbids  the  very 
act  the  defendants  are  charged  with  com- 
mitting. In  my  opinion  this  intentional  vio- 
lation of  a  positive  statute  forbidding  the  act 
rendei*s  the  defendants  not  only  liable  to  pen- 
alty and  indictment,  but  also  to  such  dam- 
ages as  may  be  directly  sustained  by  those 
bondsmen  of  the  sheriff  who  had  previously 
assumed  such  obligation  and  must  per  force 
bear  the  loss.  The  board  of  commissioners 
possesses  quasi  judicial,  legislative,  and  ad- 
ministrative powers.  A  willful  or  negligent 
disregard  of  any  of  their  duties  of  whatever 
character  by  its  members  subjects  the  cul- 
pable individual  to  the  pains  and  penalties 
of  the  statute  (Revisal  1905,  §  3590);  but  per- 
sonal liability  for  damages  will  not  generally 
be  incurred  in  the  absence  of  malice,  unless 
the  wrongful  act  be.  purely  ministerial  in  its 
nature.  The  wrongful  and  negligent  acts 
complained  of  involve  no  exercise  of  Judg- 
ment and  discretion.  Official  action  is  Judi- 
cial only  when  It  is  the  result  of  Judgment 
and  discretion.  A  Judicial  inquiry  is  one 
which  investigates,  declares,  and  carries  out 
exLsting  law,  and  when  performed  in  good 
faith,  however  erroneously  done,  the  officer 
Is  immune  so  far  as  legal  liability  Is  con- 
cerned. OflQcial  action  is  ministerial  when  it 
Is  the  result  of  performing  a  duty  imposed  by 
law,  the  details  of  which  are  defined  and  pre- 
scribed with  such  certainty  that  nothing  is 
left  to  the  Judgment  or  discretion  of  the  of- 
flcer.  Therefore  a  willful  violation  of  a  stat- 
ute prohibiting  the  doing  of  an  act  can  never 
be  seriously  regarded  as  a  Judicial  function. 
It  is  plain  that,  if  the  allegations  of  the  com- 
plaint be  true,  the  defendants  in  delivering 
the  tax  lists  to  the  sheriff  were  not  perform- 


ing a  quasi  Judicial  function,  and  cannot  b6 
clothed  with  the  Immunity  of  a  Judicial  of- 
ficer. They  were  given  no  discretion  in  the 
matter,  but  were  expressly  forbidden  by  the 
statute  to  turn  over  the  lists,  unless  the  sher- 
iff had  settled  in  full  for  the  previous  year. 

It  is  alleged  that  the  defendants  in  per- 
forming this  purely  ministerial  duty  were 
gruilty.of  gross  negligence  and  violation  of 
law.  A  ministerial  officer  is  not  liable  for 
performing  a  duty  imi>osed  by  statute,  if 
done  with  due  care.  But  be  is  answerable 
In  damages  for  nonfeasance,  misfeasance,  or 
malfeasance.  He  is  liable  in  a  cIyII  action 
for  a  failure  or  refusal  to  perform  his  duty,- 
as  well  as  for  its  negligent  or  illegal  per- 
formance. Ferguson  v.  Kinnard,  9  C.  &  P. 
251;  Brayer  v.  MacLean,  L.  R.  6  P.  G.  898; 
Dow  y.  Humbert,  91  U.  S.  294,  23  L.  Bd. 
368;  Throop  on  Pub.  Officers,  |  726;  Mec^em 
on  Officers,  §  664,  and  cases  cited  in  notes. 

A  public  official  owes  to  every  Individual 
the  duty  of  performing  his  official  acts  with 
reasonable  care,  and  he  Is  consequently  lia- 
ble to  any  individual  having  a  special  and 
direct  interest,  who  Is  Injured  in  person  or 
in  property  by  reason  of  his  negligence  In 
perfonnlng  a  ministerial  act  This  subject 
is  discussed  elaborately  by  Judge  Cooley  in 
Raynsford  v.  Phelps,  43  Mich.  342,  5  N.  W. 
403,  38  Am.  Rep.  189,  Who  says;  "It  is  im- 
material that  the  duty  Is  imposed  primarily 
on  public  grounds,  and  therefore  primarily 
a  duty  owing  to  the  public;  the  right  of 
action  springs  from  the  fact  that  the  private 
individual  receives  a  special  and  peculiar 
injury  from  the  neglect  In  performance, 
which  It  was  in  part  the  purpose  of  the  law 
to  protect  against  It  Is  also  immaterial 
that  a  failure  in  performance  Is  made  by  the 
law  a  penal  offense."  This  principle  was  set- 
tled in  Great  Britain  as  far  back  as  the  re- 
ports of  Blackstone  (Rouning  v.  Goodchild, 
2  Blk.  906),  wherein  it  is  held  that  a  public 
officer  charged  with  ministerial  duties  to  per- 
form, in  which  a  private  individual  has  a 
special  Interest,  is  liable  to  such  Individual  for 
any  injury  sustained  by  him  in  consequence 
of  the  failure  to  perform  such  duties.  This 
decision  has  been  approved  In  this  country 
In  the  case  cited  from  Michigan.  Teall  v. 
Felton,  1  N.  Y.  537,  49  Am.  Dec.  352;  Id.,  12 
How.  284,  13  li.  Ed.  990;  Lincoln  v.  Hap-, 
good,  11  Mass.  350;  Hayes  v.  Porter,  22  Me. 
371 ;  Jeffries  v.  Ankeny,  11  Ohio,  372;  Brown 
V.  Lester,  21  Miss.  392.  The  principle  is  un- 
doubtedly sound,  and  Is  not  unfamiliar  learn- 
ing in  this  state.  With  us  it  has  long  been 
held  that  a  ministerial  officer  is  personally 
liable  for  the  nonperformance  of  every  duty 
prescribed  by  statute  to  the  party  injured, 
and  to  the  extent  of  the  damage  received, 
and  he  Is  also  liable  criminally  to  the  public. 
Dunn  V.  Stone,  4  N.  C.  241;  Hathaway  v. 
Hinton,  46  N.  C.  247;  Holt  v.  MacLean,  75 
N.  C.  347 ;  Moretz  v.  Ray,  75  N.  C.  170. 
The  plaintiffs  In  this  case  had  assumed 
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heavy  obllgatioDs  for  the  sheriff  on  his  offi- 
cial bonds»  and  had  a  direct  and  personal  In- 
terest that  those  officials  to  whom  he  was 
directly  accountable  should  obey  the  law 
prescribed  for  the  protection  of  sureties,  as 
well  as  the  public  ^nerally.  The  defend- 
ants were  vested  In  this  matter  with  no  dis- 
cretionary powers.  They  acted  In  defiance 
of  the  law,  and  disobeyed  the  express  words 
of  the  statute  by  placing  the  tax  lists  In  his 
hands  when  the  sheriff  had  not  fully  settled 
the  taxes  for  the  previous  year. 

But  it  Is  said  that,  although  the  defend- 
ants may  have  committed  a  tort  In  violating 
'the  statute,  it  is  not  the  proximate  cause  of 
plaintiffs*  loss.  It  Is  generally  held  that  the 
proximate  cause  of  an  injury  Is  one  that  pro- 
duces the  result,  and  without  which  it  would 
not  occur,  and  one  from  which  any  man  of 
ordinary  prudence  could  foresee  that  such 
result  was  probable  under  all  of  the  facts 
as  they  existed.  This  is  the  idea  so  well  ex- 
pressed by  Mr.  Justice  Hol^e  in  the  often 
cited  case  of  Ramsbottom  v.  Railroad,  138  N. 
a  41,  50  S.  E.  448,  in  support  of  which  he 
cites  recognized  authority.  Tested  by  this 
definition  it  Is  apparent  that  the  wrongful 
act  of  the  defendants  was  the  proximate 
cause  of  plaintiffs'  loss. 

(1)  If  the  defendants  had  obeyed  the  stat- 
ute and  refused  to  deliver  the  tax  lists  of 
1906  to  the  sheriff,  unless  he  settled  in  full 
with  money  collected  from  taxes  for  the 
year  1905,  It  is  impossible  that  the  sheriff 
could  have  embezzled  the  taxes  for  1906. 
That  is  a  self-evident  proposition,  and  need 
not  be  discussed. 

(2)  A  man  of  ordinary  prudence  could  eas- 
ily foresee  that  such  result  was  probable  un- 
der all  the  facts  as  they  existed.  As  alleged 
in  the  complaint,  the  defendants  had  been 
notified  by  the  plaintiffs'  bondsmen  that  the 
sheriff  was  a  defaulter,  and  had  embezzled 
the  tax  money  of  1905,  and  they  were  noti- 
fied not  to  place  the  lists  of  1906  in  his 
hands  until  the  law  was  complied  with  and 
a  full  and  complete  settlement  made  for  the 
previous  year.  A  person  of  ordinary  pru- 
dence, having  the  knowledge  of  the  defend- 
ants, could  easily  foresee  that  if  the  sheriff 
had  embezzled  the  taxes  for  1905,  he  would 
probably  embezzle  those  of  1906.  Suppose  a 
merchant  forbids  his  bookkeeper  to  send 
money  to  the  bank  by  a  certain  messenger 
because  he  suspects  his  honesty,  the  book- 
keeper violates  instructions,  and  the  mes- 
senger embezzles  the  money,  Is  not  the  dis- 
obedience of  the  bookkeeper  the  direct  or 
proximate  cause  of  the  merchant's  loss,  and 
can  it  be  maintained  that  the  bookkeeper 
would  not  be  liable  in  consequence  of  his 
act? 

I  am  of  opinion  that  the  duty  imposed  by 
the  statute  was  mandatory;  that  a  viola- 
tion of  it  was  necessarily  a  ministerial  act; 


that  it  was  the  proximate  cause  of  plaintiff^ 
loss ;  and  that  they  had  such  direct  interest 
that  they  can  maintain  an  action  for  the  cul- 
pable negligence  of  defendants. 

t  am  authorized  to  state  that  Mr.  Justice 
WALKER  concurs  in  this  opinion. 


(15S  N.  C.  8U) 

STATE  V.  DRY  et  aL 

(Supreme  Court  of  North  Carolina.    May  4^ 

1910.) 

1.  Criminal  Law  (§  1023*)— AppeaI/o^Fudo- 

ICENTS  APPEALABLB— £^NAI«  JuOOlfBNTS. 

An  order  denying  a  motion  to  discharge  ac- 
cused after  a  mistrial  was  ordered  was  not  a 
final  order  so  as  to  be  appealable. 

[Eid.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S{  2583-2598 ;  Dec.  Dig.  i  1023.*] 

2.  Criminal  Law  (§  1011*)— AppsaIt-Modk 
OF  Review — Certiorari. 

An  order  denying  a  motion  to  discharge  ac- 
cused may  be  reviewed  by  the  Supreme  Court 
upon  certiorari. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law« 
Cent  Dig.  {  2569 ;   Dec  Dig.  {  1011.*! 

3.  Criminal  Law  ({  636*)— Trial— Presencb 
OF  Accused. 

Accused  is  entitled  to  be  personally  pre^ 
ent  throughout  the  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  9S  1465-1482;   Dec.  Dig.  §  636.*] 

4.  Criminal  Law  (S  636*)— Trial— Peesencb 
OF  Accused— Waiver  of  Right  to  be  Pres- 
ent. 

In  misdemeanor  cases,  accused  may,  through 
counsel  with  the  consent  of  the  court,  waive  his 
right  to  be  present  at  trial,  but  can  only  waive 
it  personally,  in  noncapital  felony  casesi,  while 
in  a  capital  case  such  right  cannot  be  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  2120 ;  Dec  Dig.  S  636.*] 

6.  Criminal  Law  (§  9G0*)  —"Trial  —  New 
Trial  —  Motion  —  Fbebencs  of  Accused-^ 
Necessity. 

Accused  need  not  be  personally  present  dur- 
ing the  argument  of  a  motion  for  a  new  trial, 
and  similar  motions. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  241^2414 ;  Dec.  Dig.  i  960.*] 

6.  Criminal  Law  (S  751*)— Trial— Granting 
Mistrial— Discretion  of  Court. 

The  ordering  of  a  mistrial  in  a  capital  case 
rests  in  the  sound  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law* 
Dea  Dig.  i  751.*] 

7.  Criminal  Law  (§  808*)— Trial— Mistrial, 

Accused  cannot  afterwards  object  to  the 
ordering  of  a  mistrial  if  he  assents  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  i  89a*) 

&  Criminal  Law  (§  751*)— Trial— Mistbial. 
Where,  in  a  joint  prosecution  for  murder, 
defendants  stated  that  they  would  object  to  the 
validity  of  the  whole  proceedings  because  one  of 
them  was  permitted  to  leave  the  courtroom 
while  the  jury  was  being  selected,  the  court 
could,  in  the  interest  of  justice,  order  a  mistrial. 
[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  751.*] 

9.  Criminal  Law  (J  105»*)— Appeal— Excep- 
tions—Sufficiency. 

Where  accused  in  a  murder  nrosecution  as- 
sented to  a  mistrial  because  he  nad  been  per> 
mitted  to  leave  the  room  while  the  jury  were 
being  selected,  and  did  not  object  or  except  to 


'SToi  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  Id07  to  date,  ft  Reporter  Indexes 
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the  order  for  a  mistrial,  error  in  ordering  it  is 
not  reyiewable;  an  exception  to  the  refusal  to 
discharge  accased  because  of  the  order  of  mis- 
trial being  insufElcient  to  authorize  a  review  of 
the  order  for  mistrial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  2071 ;  Dec.  Dig.  S  1059.*] 

10.  Cbiminal  Law  (S  1&3*)—Jbopabdt— Mis- 
trial. 

Where,  in  a  joint  prosecution  for  murder, 
a  mistrial  was  ordered  with  the  tacit  assent  of 
the  accused  because  one  of  them  temporarily  ab- 
sented himself  from  the  courtroom  while  the 
jury  was  being  chosen,  the  defendants  were  not 
entitled  to  be  discharged  on  the  ground  that 
they  had  been  in  jeopardy;  they  having  them- 
selves asserted  that  the  whole  proceedings  were 
invalid  because  of  the  absence  of  one  of  them. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  335 ;  Dec.  Dig.  |  183.*J 

Appeal  from  Superior  Court,  CabamiB 
County;  E.  B.  Jones,  Judge. 

Pink  Dry  and  another  were  Indicted  for 
murder,  and,  from  an  order  overruling  a  mo- 
tion to  discharge  defendants,  they  appeal. 
Order  affirmed,  and  cause  remanded  for  trial. 

Montgomery  &  Crowell  and  W.  Q.  Means, 
for  appellants.  The  Attorney  General  and 
Geo.  L.  Jones,  for  the  8tate. 

CLARK,  C.  J.  The  prisoners  were  on  trial 
for  murder.  During  the  taking  of  the  evi- 
dence, the  Judge  learned  for  the  first  time 
that  during  the  selection  of  the  Jury  one  of 
the  prisoners  (Blake)  had  left  the  courtroom 
and  gone  into  an  adjoining  room,  for  a  short 
while  to  speak  with  the  coroner,  without  the 
knowledge  of  the  court,  solicitor,  or  his  coun- 
sel, though  the  court  had  In  fact  given  per- 
mission for  said  Blake  to  go  Into  the  adjoin- 
ing room  with  the  coroner,  not  knowing  that 
he  was  one  of  the  parties  on  trial.  Upon 
learning  the  above  facts,  the  court  asked 
the  counsel  for  the  prisoners  If  they  Intended 
to  except  because  the  prisoner  Blake  had  been 
absent  a  few  minutes  from  the  courtroom 
while  the  Jury  was  being  selected.  Counsel 
replied  that  they  did.  The  charge  against 
the  prisoners  was  for  a  Joint  capital  felony, 
and  there  was  no  severance  asked  or  ordered. 
The  court  stated  that  under  these  conditions 
he  would  withdraw  a  Juror  and  order  a  mis- 
trial. It  does  not  appear  that  the  prisoners 
objected.  Certainly  they  took  no  exception. 
The  order  was  accordingly  made,  the  facts 
being  found  in  full,  and  the  clerk  under  the 
direction  of  the  court  copied  the  findings  of 
fact  and  the  order  for  a  mistrial  upon  the 
minutes.  The  counsel  for  prisoners  then 
moved  for  the  discharge  of  the  prisoners. 
The  motion  was  overruled,  and  the  prisoners 
excepted  to  the  denial  of  the  motion  to  dis- 
charge, and  appealed.  Refusal  of  the  motion 
to  discharge  is  not  a  final  Judgment,  but  an 
interlocutory  order,  and  no  appeal  lies  at  this 
stage  (State  ▼.  Jefferson,  66  N.  O.  811;  State 
T.  Wiseman,  68  N.  C.  206;  State  ▼.  Locke,  86 
K.  C.  649;  State  v.  Twiggs,  90  N.  C.  68Q, 
where  the  authorities  are  reviewed  (State  v. 


Scruggs,  115  N.  O.  806,  20  8.  B.  720).  But 
these  same  authorities  and  others  hold  that, 
upon  application  to  this  court  upon  a  proper 
state  of  facts,  certiorari  will  Issue.  State  v. 
McGimsey,  80  N.  C.  377,  SO  Am.  Rep.  90; 
State  V.  Bell,  81  N.  C.  893.  Whatever  the 
reason  for  the  distinction,  the  Attorney  Gen- 
eral very  properly  consents.  In  order  to  avoid 
delay  and  circumlocution,  that  the  recprd  on 
appeal  may  be  treated  as  an  application  for, 
and  a  return  to,  an  order  for  certiorari,  and 
we  will  so  treat  It 

In  every  criminal  prosecution,  it  Is  the  right 
of  the  accused  to  be  present  throughout  the 
triaL  In  misdemeanors  this  right  can  be 
waived  by  the  defendant,  with  the  consent  of 
the  court  through  his  counsel.  In  felonies 
other  than  capital,  the  right  to  be  present 
can  be  waived  only  by  the  party  himself. 
State  v.  Jraklns,  84  N.  O.  813,  37  Am.  Rep. 
643.  '*In  capital  trials,  this  right  cannot  be 
waived  by  the  prisoner,  but  It  is  the  duty  of 
the  court  to  see  that  he  1b  actually  present  at 
each  and  every  step  taken  In  the  progress  of 
the  trial."  State  v.  Jenkins,  supra;  State  v. 
Paylor.  89  N.  O.  639 ;  Wharton,  Cr.  PL  and 
Pr.  (9th  Ed.)  S  540  et  seq.;  1  Bishop,  New 
Cr.  Proc.  H  271(2),  273.  This  last  section 
cites  numerous  authorities.  It  is  true  that 
the  prisoner  is  not  required  to  be  present 
during  the  argument  of  a  motion  for  a  new 
trial  and  similar  motions.  1  Wharton,  Cr. 
PI.  and  Pr.  (9th  Ed.)  S  54a  That  the  priv- 
ilege of  being  present  can  be  waived  except 
In  capital  felonies  Is  held,  reviewing  the  au- 
thorities, in  State  y.  Mitchell,  119  N.  C.  786, 
25  S.  B.  783,  1020,  and  State  v.  Plesce,  128 
N.  C.  748,  31  S.  B.  847. 

The  earlier  decisions  In  this  state  restrict- 
ed the  right  of  the  court  to  order  a  mistrial 
In  capital  f^onles  to  cases  of  'Urgent  and 
overruling  necessity,"  and  it  was  even  held 
that  the  expiration  of  the  term  of  court  was 
not  such  a  necessity.  A  statute  was  prompt- 
ly passed  to  extend  the  term  of  court  when- 
ever a  capital  felony  was  being  tried.  Since 
then,  the  decisions  have  much  broadened  the 
meaning  of  the  word  ^'necessity,"  holding 
that  In  a  capital  case  the  judge  may  order 
a  mistrial  against  the  objection  of  the  pris- 
oner, when  it  appears  that  there  has  been 
an  attempt  to  Influence  the  Jury  even  though 
the  prisoner  was  not  privy  to  It  ^  State  v. 
Wiseman,  68  N.  O.  206.  In  State  v.  McGim- 
sey, 80  N.  O.  877,  80  Am.  Rep.  90,  it  was 
held  that  a  finding  of  fact  by  the  court  that 
the  Jury  could  not  agree  was  sufildent  ''ne- 
cessity" to  justify  the  order  for  a  mistrial, 
and  that  In  mistrials  the  findings  of  fact  by 
the  judge  are  conduaive^  and  only  his  ap- 
plication of  the  law  to  the  facts  found  are 
reviewable.  Also,  that  where  a  mistrial  in 
a  capital  case  la  made  with  the  consent  of 
the  prisoner,  he  la  not  entitled  to  be  dis- 
ctLarged.    State  y.  Datls,  80  N.  C  886. 

It  was  also  held  that  tampering  with  the 
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Jury  cr  keeping  back  witnesses,  or  procur- 
ing the  selection  of  a  Juror  pledged  to  acquit 
the  prisoner,  are  acts  Justifying  a  mistrial 
in  a  capital  case  (State  y.  Bell,  81  N.  C.  694) ; 
and  eyen  though  the  prisoner  was  not  cog- 
nizant of  the  intended  fraud  (State  t.  Wash- 
ington, 89  K.  C.  538,  45  Am.  Rep.  700).  A 
mistrial  was  held  proper  where  a  Juror  was 
found  to  be  intoxicated.  State  y.  Tyson,  138 
N.  C.  627,  50  S.  E.  450.  The  court  has  often 
called  attention  to  the  fact  that  in  the 
United  States  courts,  and  in  most  of  the 
other  states,  a  mistrial  in  a  capital  felony 
rests  in  the  sound  discretion  of  the  trial 
Judge,  as  in  all  other  cases  with  us,  but  we 
haye  not  gone  further  than  to  modify  the 
stringent  rules  heretofore  preyailing.  State 
V.  Washington,  90  N.  C.  666. 

Where  the  prisoners  assent  to  a  mistrial, 
they  cannot  afterwards  be  heard  to  object 
State  V.  Whltson,  111  N.  C.  697,  16  S.  E. 
332 ;  State  y.  Davis,  80  N.  C.  384.  In  State 
V.  Guthrie,  145  N.  O.  495,  59  S.  B.  652,  it 
is  held  that  though  it  is  not  a  matter  of 
sound  discretion  in  the  Judge  to  order  a  mis- 
trial in  a  capital  felony,  as  it  is  in  all  other 
cases,  it  is  now  settled  that  he  may  "order 
a  mistrial  when  it  is  necessary  to  attain  the 
ehds  of  Justice.** 

In  reply  to  the  Inquiry  of  the  court  the 
counsel  of  the  prisoners,  who  were  on  trial 
together,  for  a  homicide  committed  Jointly, 
frankly  admitted  that  they  would  insist  uj>- 
on  the  nullity  of  the  whole  proceeding  be- 
cause of  the  absence  of  one  of  them  from  the 
courtroom  during  part  of  the  time  the  Jury 
was  being  selected.  If  their  contention  was 
correct,  and  there  are  authorities  which  seem 
to  80  hold  (and  the  prisoners  cannot  be 
heard  to  the  contrary),  the  prisoners  were 
not  in  Jeopardy,  and  the  mistrial  was  prop- 
erly ordered.  But  if  the  temporary  absence 
of  the  prisoner,  by  his  own  yolition,  cannot 
be  Justly  held  to  haye  that  effect,  still  the 
court  might  well  "in  the  interest  of  Justice" 
refuse  to  go  on  with  an  important  trial,  with 
such  an  objection  pending,  whose  effect 
would  be  to  place  the  state  at  a  great  disad- 
vantage. He  thought  it  would  be  in  the  in- 
terest of  Justice  that  there  should  be  a  new 
trial  when  no  such  doubt  would  thus  hang 
over  the  validity  of  the  entire  proceeding. 
A  moving  consideration  with  him  was  doubt- 
less the  fact  that  he  had  given  the  prisoner, 
though  inadvertently,  permission  to  be  ab- 
sent from  the  courtroom.  Certainly,  when 
in  answer  to  the  inquiry  of  the  Judge,  coun- 
sel for  the  prisoners  admitted  that  they 
would  insist  on  a  new  trial  for  the  inva- 
lidity of  the  proceeding,  the  prisoners  can- 
not object  that  the  Judge  ordered  such  new 
trial  then  and  there,  lliey  were  assenting 
to  a  new  trial.  They  did  not  object  to  the 
order  for  a  mistrial,  and  entered  no  excep- 
tion thereto.  Had  they  done  so  the  Judge 
would  doubtless   have  proceeded  with  the 


trial.  Having  entered  no  exception  then,  the 
prisoners  cannot  be  heard  to  make  it  for  the 
first  time  in  this  court 

The  exception  presented  by  the  record  is 
not  to  the  entry  of  the  order  for  mistrial, 
but  to  the  refusal  of  the  discharge  as  a  re- 
sult of  the  mistrial,  an  entirely  different 
matter.  The  prisoners'  counsel  did  not  op- 
pose the  mistrial.  Th^  doubtless  desired 
it,  especially  after  the  offer  *of  evidence  of 
a  confession.  What  they  are  presenting,  and 
all  that  they  can  present  on  this  record,  is 
the  exception  to  the  refusal  to  discharge 
them  upon  a  motion  which  could  have  been 
made  only  after  the  entry  of  the  order  for 
a  mistrial.  This  is  not  the  case  of  excep- 
tion taken  to  matters  occurring  during  the 
trial,  as  exceptions  to  a  Juror,  to  evidence, 
or  to  the  charge.  These  matters  would  not 
Justify  a  mistrial  in  a  capital  case.  But 
here  the  objection  was  not  to  any  legal  rul- 
ing of  the  Judge,  but  that  the  whole  pro- 
ceeding was  void  because  of  the  absence  of 
one  of  the  prisoners  from  the  courtroom  and 
the  Judge  "in  the  interest  of  Justice,"  ad- 
mitting the  plea  of  invalidity,  ordered  a  mis- 
trial, the  prisoners  not  excepting.  It  is  true 
that  only  one  of  the  prisoners  absented  him- 
self, but  it  was  a  Joint  trial  for  a  Joint  act, 
and  both  the  prisoners  relied  on  the  objec- 
tion as  invalidating  the  entire  trial. 

In  12  Cyc.  260,  the  law  is  thus  stated: 
''A  person  who  has  been  placed  on  trial  be- 
fore a  competent  court  and  a  Jury  impaneled 
and  sworn,  who  by  his  own  act,  during  the 
course  of  the  proceeding,  makes  it  impossi- 
ble for  a  valid  verdict  or  Judgment  to  be  ren- 
dered against  him,  is  not  entitled  on  a  sub- 
sequent indictment  for  the  same  offense,  to 
urge  the  defense  of  former  Jeopardy." 

In  People  y.  Higgins,  69  CaL  357,  it  is 
held:  "The  defendant  being  charged  with 
felony,  was  required  to  be  present  during 
the  whole  of  the  tHal,  Including  the  rendi- 
tion of  the  verdict  By  voluntarily  absent- 
ing himself  from  the  court,  he  made  it  im- 
possible for  the  Jury  to  render  a  verdict  in 
the  case.  His  own  act  created  the  necessity 
for  the  discharge  of  the  Jury  without  ver- 
dict. Having  been  so  discdiarged,  no  actual 
Jeopardy  ever  attached  to  the  d^endant  on 
that  trial." 

It  would  sur^y  be  trifling  with  the  seri- 
ous and  solemn  proceedings  of  a  court  of 
Justice  if  a  prisoner  can  absent  himself  from 
the  trial  temporarily  during  its  progress, 
and,  upon  asserting  that  the  trial  is  for  that 
reason'  henceforward  a  nullity,  sluill  become 
entitled  to  discharge  because  the  Judge  not 
contesting  his  plea  orders  a  mistrial  which 
he  insisted  he  was  entitled  to. 

The  motion  for  discharge  of  the  prison- 
ers was  properly  denied,  and  the  case  wiU 
be  remanded  that  they  may  be  duiy  pot  <m 
trial. 

Remanded. 


N.  Ci 
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SHARPS  T.  SOWERS. 

(Supreme  Court  of  North  Carolina.    April  20, 

1910.) 

1.  Dismissal  and  Nonsuit  (8  8*)— Volun- 
tary Nonsuit— Aftbb  Vkbdiot— Boundary 
Suit. 

Where  two  issues  in  a  boundary  suit  were 
submitted  to  a  jury,  the  first  stating  what  plain- 
tiff claimed  as  the  boundary  and  the  other  stat- 
in^;  what  defendant  claimed  as  the  boundary, 
that  the  jury  answered  the  second  issue  for  de- 
fendant, and  were  sent  back  to  answer  the  other 
Issue  which  they  answered  in  the  negative,  did 
not  authorize  plaintiff  after  the  jury  first  re- 
turned and  before  they  returned  a  second  time 
to  move  for  a  nonsuit,  ■  since  the  answer  to  the 
second  issue  disposed  of  the  case  in  favor  of  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Dec  Dig.  {  8.*] 

2.  Appeal  and  Brbor  (J  883*)— Review— Es- 
toppel TO  Allege  Error. 

Where  plaintiff  in  a  boundary  suit  assents 
to  the  submission  of  an  issue  tendered  by  de- 
fendant, he  cannot  complain  on  appeal  that  de- 
fendant's answer  did  not  warrant  the  submis- 
sion of  that  issue. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3611 ;    Dec.  Dig.  {  883.*] 

Appeal  from  Superior  Court,  DavldBon 
County;   Long,  Judge. 

Action  by  O.  M.  Sbarpe  against  Philip 
Sowers.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    No  error. 

The  following  is  the  map  referred  to  in 
the  opinion: 


Walser  &  Walser  and  B.  B.  Raper,  for  ap- 
pellant Linn  &  Linn  and  McCraiy  &  Mc^ 
Crary,  for  appellee. 

WALKER^  J.  This  action  was  comm^iced 
before  the  clerk  of  the  superior  court  by 
plaintiff  to  establish  the  boundary  line  be- 
tween his  and  defendant's  land;  they  being 
owners  of  adjoining  tracts.  The  clerk  en- 
tered a  judgment  in  favor  of  the  plaintiff 
that  the  dividing  line  is  the  one  represented 
on  the  map  as  between  the  letters  B  and  D, 
whereas  the  defendant  contended  that  the 
true  line  is  the  one  represented  on  the  map 
as  between  the  letters  C  and  B.  From  the 
judgment  of  the  derk,  the  defendant  appeal- 
ed to  the  superior  court,  where  the  case  was 
tried  before  a  Jary  upon  the  following  is- 
sues: 

"(1)  Is  the  true  line  between  the  plaintiff 
and  defendant  from  the  black  oak  stump  at 
E,  thence  south  84%  degrees  west  7.75  chains 
to  D,  thence  north  18%  degrees  west  40.23 
chains  to  B,  on  map? 

"(2)  If  this  is  not  the  true  line.  Is  the  true 
line  on  the  map  the  one  from  C  to  B?" 

The  jury  came  into  court  and  returned  a 
verdict,  in  which  they  answered  the  second 
issue,  "Yes,"  or  in  the  affirmative,  and  in  fa- 
vor of  the  defendant,  but  did  not  answer  the 
first  issue.  The  court  thereupon  directed  the 
jury  to  retire  and  answer  the  first  issue  "Yes" 
or  "No,"  under  the  instruction  which  had 
formerly  been  given  to  the  Jury.  While  the 
jury  were  still  in  their  room,  and  before  their 
return  into  the  courtroom,  the  counsel  for 
the  plaintiff  asked  the  court  to  be  allowed  to 
submit  to  a  nonsuit,  which  request  was  re- 
sisted by  the  counsel  for  the  defendant  The 
court  at  that  time  did  not  grant  the  request 
of  the  counsel  for  the  plaintiff,  but  stated 
that  it  would  allow  the  jury  to  answer  the 
first  issue  as  directed.  The  jury  returned  to 
the  courtroom,  having  answered  the  first  is- 
sue in  the  negative,  whereupon  the  court  ask- 
ed the  jury  if  they  had  reached  a  conclusion 
at  the  time  they  first  came  into  court  with 
their  verdict  as  to  what  their  answer  should 
be  to  the  first  issue,  to  which  they  responded 
that  they  thought  the  answer  to  the  second 
issue  was  sufficient,  but  that  they  had  decid- 
ed to  answer  the  first  issue,  "No,"  if  It  was 
necessary  to  do  so,  and  that  they  failed  to  do 
80  because  they  thought  the  answer  to  the 
second  issue  was  a  sufficient  response  to  the 
issues  submitted  by  the  court  The  court  re- 
fused to  grant  the  motion  of  the  plaintiff  to 
be  allowed  to  take  a  nonsuit,  whereupon  he 
excepted  and  appealed. 

The  answer  to  the  second  issue  was  suffi- 
cient to  dispose  of  the  case  in  favor  of  the 
defendant*  The  plaintiff  contended  that  the 
dividing  line  was  the  one  represented  on  the 
map  by  the  letters  B-D,  and,  tn  order  to  a»- 
certain  if  this  was  the  line^  the.  court  vub- 
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mltted  the  first  Issne.  The  defendant  alleged  I 
that  the  line  was  the  one  represented  on  the  | 
map  by  the  letters  O-B,  and,  the  jury  having 
found  that  this  was  the  true  line,  it  neces- 
sarily followed  that  the  line  B-D  was  not 
the  true  line,  and  an  affirmative  answer  to 
the  second  Issue  was,  when  logically  con- 
sidered, equivalent  to  a  negative  answer  to 
the  first  Issue.  In  otber  words,  the  answer 
to  the  second  Issue  was  a  full  response  to  the 
Issues  raised  by  the  pleadings  or  contentions 
of  the  parties,  and  settled  the  controversy 
in  favor  of  the  defendant  The  two  Issues 
were  submitted,  we  suppose.  In  order  that 
the  jury  might  determine,  not  only  whether 
the  allegation  of  the  plaintiff,  that  the  line 
Is  the  one  represented  by  the  letters  B-D  on 
the  map,  was  true,  but  also  to  enable  them  to 
determine  the  location  of  the  true  dividing 
line,  which  could  not  be  the  one  represented 
on  the  map  by  the  letters  B-D  If  It  Is  the  one 
represented  by  the  letters  0-B,  as  the  two 
lines  are  not  coincident  The  failure  of  the 
jury  therefore  to  answer  the  first  issue  was  a 
mere  formal  defect.  If  It  was  a  defect  at  all, 
and  It  is  evident  that  the  court  accepted  their 
verdict  as  to  the  second  issue,  because  the 
Instruction  was,  when  they  were  sent  back  to 
their  room,  that  they  should  answer,  not  the 
second  Issue,  but  the  first,  which  Implies  that 
the  response  to  the  second  Issue  was  receiv- 
ed by  Uie  court  as  sufficient,  so  far  as  that 
issue  was  concerned.  This  case  does  not  dif- 
fer substantially  from  Strause  ▼.  Sawyer.  133 
N.  C.  64,  45  S.  B.  346,  In  which  the  question 
now  presented  was  considered  by  the  court, 
and  It  was  held  that  where  a  verdict  was 
only  formally  defective,  and  It  could  be  seen 
therefrom  what  the  jury  had  decided,  and 
the  verdict  was  not  Indefinite,  uncertain,  or 
insensible,  but  was  one  upon  which  the  court 
could  render  a  judgment,  the  party  against 
whom  the  verdict  was  rendered  could  not 
submit  to  a  nonsuit,  although  the  jury  had 
been  directed  to  return  to  their  room  and 
correct  the  technical  Informality.  See,  ialso, 
Clough  V.  State,  7  Neb.  842.  Our  case  Is 
much  stronger  In  favor  of  the  defendant  than 
the  ones  we  have  cited,  as  here  there  was 
really  no  Informality,  but  the  verdict  was,  as 
first  rendered,  sufficient  In  form  and  sub- 
stance to  sustain  a  judgment  thereon  for  the 
defendant.  It  would  not  be  fair  to  the  de- 
fendant, if  a  full  and  sufficient  verdict  had 
been  returned,  to  permit  the  plaintiff  to  take 
a  nonsuit  nor  do  we  think  that  such  action 
on  the  part  of  the  court  would  be  in  accord- 
ance with  the  well-settled  rule  of  the  law 
applicable  to  such  cases.  Having  decided  that 
the  ruling  of  the  court  upon  the  motion  of 
the  plaintiff  that  he  be  allowed  to  take  a 
nonsuit  was  correct  upon  the  facts  of  this 
case,  it  is  not  necessary  to  consider  or  decide 
whether  a  nonsuit  could  be  taken  in  a  pro- 
ceeding of  this  kind. 
We  do  not  think  th^re  is  any  merit  in  the 


other  exceptions.  There  was  evidence  to 
sustain  the  verdict  of  the  jury,  and  the  plain- 
tiff, having  assented  to  the  submission  of  the 
second  Issue  when  tendered,  will  not  now  he 
heard  to  say  that  there  was  no  averment  in 
the  defendant's  answer  which  warranted  the 
submission  of  that  issue  to  the  jury.  Person 
V.  Leary,  127  N.  C.  114,  37  S.  B  149. 

Upon  an  examination  of  the  record  and  the 
case  on  appeal*  we  find  no  error  therein. 

No  error. 


(1J5S  N.  C.  516) 
J.  I.  CASE  THRESHING  MACH.  CO.  t. 

FEEZOR. 

(Supreme  Court  of  North  Carolina.    May  4, 

1910.) 

1.   PLEAniNG   (J  8^)  —  B^RAUT)  —  STATEMEITT  OF 

Facts. 

The  defense  of  fraud  involves  an  issue  of 
fact,  and,  in  order  to  be  available,  it  is  not  suf- 
ficient to  aver  in  general  terms  that  fraud  was 
committed,  bat  the  facts  claimed  to  constitute 
the  fraud  must  be  pleaded  with  sufficient  full* 
ness  to  show  the  fraud  charged. 

[EM.  Note.— For  other  cases,  see  Pleading^ 
Cent.  Dig.  §  28^;  Dec.  Dig.  S  8;*  Fraud, 
Cent  Dig.  S  87.] 

2.  Pleading  ({  8*)— Defenses— Fbaud. 

Where,  in  an  action  on  notes  and  a  dia^ 
tel  mortgage  for  the  price  of  threshing  ma* 
chinery,  defendant's  answer  contained  a  detail- 
ed statement  of  representations  made  by  plain* 
tifTs  agents  when  the  sale  was  made  as  to  the 
quantities,  structure,  and  capacity  of  the  ma- 
chinery for  the  purposes  designed,  described 
therein  as  "Guaranties  or  warranties,"  and 
charged  Uie  absolute  failure  of  the  machinery  to 
comply  with  the  stipulations,  and  then  charged 
that  "in  the  manner  and  way  set  forth  above** 
the  said  notes  and  mortgage  were  obtained  from 
defendant  through  fraud  and  misrepresenta- 
tions of  plaintifiP  and  its  agents,  etc.,  the  answer 
sufficiently  stated  facts  indicatmg  that  the  sale 
was  induced  by  fraud  under  Reviial  1905,  §  49(^ 
requiring  pleadings  to  be  liberally  construed 
with  a  view  to  substantial  Justice. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  28%;  Dec.  Dig.  S  8;»  Fraud, 
Cent  Dig.  S  37.] 

a.   SaUBB     (I     88*)   —   MiSBEPBESENTATIOirB  — 

TThattd 

Where  plaintiffs  agents  to  induce  a  sale 
of  threshing  machinery,  and  to  obtain  defend- 
ant's notes  and  a  chattel  mortgage  therefor, 
made  positive  statements  as  to  the  capacity  of 
the  machinery,  the  quality  of  the  woik  it  would 
do,  and  the  amount  of  power  that  would  be  re- 
quired to  run.lt  properly,  whldi  were  false,  and 
were  either  known  to  them  to  be  false  at  the 
time,  or  were  made  without  knowledge  of  their 
truth  or  falsity,  they  could  not  be  regarded  as 
merely  innocent  dealer's  commendation,  Cut  con- 
stituted fraudulent  representations  for  which 
the  buyer  was  entitled  to  rescind  the  sale. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  65-77,  85;   Dec.  Dig.  S  3&»] 

4.  Sai.es  (§  38*)— FBAUDtJuniT  Rspbbsknta- 
TiONs— Defenses. 

Where  a  seller  avers  the  existence  of  a  ma- 
terial fact  recklessly,  or  assumes  its  existence 
positively,  when  he  is  consdously  ignorant 
whether  it  be  true  or  false,  he  is  responsible  for 
the  false  word,  especially  where  the  buyer  is  not 
on  equal  terms  with  reference  to  the  repiesentap 
tion.  being  entitled  to  rely  thereon  as  import- 
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Ing  verity,  the  seller  being  in  a  position  to  know 
the  tmth  thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §{  65-77.  85;   Dee.  Dig.  $  38.  ♦] 

5.  Sales  (§  114*)— Kescission— Fraud— Con- 
tract Provisions. 

Where  a  sale  of  threshing  machinery  was 
induced  by  fraud,  the  buyer  was  entitled  to 
rescind  in  toto,  regardless  of  contract  provisions 
that  no  representations  made  by  any  person  as 
an  inducement  to  the  contract  should  bind  the 
seller,  and  that  on  breach  of  the  various  warran- 
ties expressed  in  the  instrument  the  buyer 
should  give  written  notice  both  to  the  seller  and 
its  agents,  and  submit  to  certain  prescribed  trials 
as  conditioned  precedent  to  his  right  to  rescind. 
[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  §288;  Dec.  Dig.  §  114.*] 

6.  Fbaud    (§    31^)  —  Action  —  Natukb    and 
Forh. 

Where  a  sale  of  threshing  machinery  was 
obtained  by  fraud,  the  buyer  could  either  rescind 
and  return  the  machinery  and  recover  any  por- 
tion of  the  purchase  price  paid,  or  avail  himself 
of  the  fraud  as  a  defense  in  bar  of  a  recovery  of 
the  purchase  price  or  any  part  unpaid,  or  he 
might  hold  the  seller  to  the  contract,  and  recov- 
er damages  sustained  by  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S§  27,  28;    Dec.  Dig.  §  31.*] 

7.  Sales  ({{  124,  128.  129*)— Fraud— Rescis- 
sion. 

In  order  that  a  buyer  may  rescmd  for 
fraud,  he  must  act  within  a  reasonable  time 
after  discovering  the  fraud  in  the  exercise  of 
due  diligence,  and  must  rescind  in  toto,  and 
place  the  other  party  in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  295, 30a-317 ;  DecDig.  S§  124, 126, 129.*] 

&  Chattel  Mobtoages   (§  72*)  —  Fbaud  — 
Notes  and  Mobtgaoe. 

Where  a  sale  of  threshing  machinery  was 
obtained  by  fraud,  and  notes  and  a  chattel  mort- 
gage were  thereafter  given  for  the  price  pursu- 
ant to  the  previous  bargain  before  the  buyer  had 
discovered  or  had  an  opportunity  to  discover  the 
defects  in  the  machinery,  and  before  he  was 
aware  or  had  an  opportunity  to  inform  himself 
of  the  fraud,  the  notes  and  mortgage  should  be 
regarded  as  a  part  of  the  same  transaction,  and 
were  voidable. 

[E3d.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  §  72.*] 

Appeal  from  Superior  Court,  Davie  Coun- 
ty;  Long,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company  against  G.  F.  Feezor.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  action  was  to  recover  on  three  notes, 
aggregating  $365,  the  purchase  price  of  cer- 
tain threshing  machinery,  chiefly  a  steel  sep- 
arator and  attachments,  secured  by  chattel 
mortgage  on  the  separator,  etc.  The  answer 
denied  liability  on  the  notes,  set  up  in  de- 
tail many  instances  In  which  the  machinery 
had  failed  to  come  up  to  specifications,  and 
alleged  fraud  In  the  procurement  of  the 
notes  and  mortgage,  etc.  There  was  evi- 
dence offered  by  defendant,  tending  to  es- 
tablish fraud  on  the  part  of  plaintiffs' 
agents,  who  negotiated  the  trade  and  ob- 
tained the  notes,  etc.;  that  the  machinery 
was  delivered  to  defendant  In  the  summer  of 


1906,  and,  after  full  and  fair  trial,  the  plain- 
tiffs' agents  and  representatives  were  noti- 
fied In  writing  of  defendant's  position,  and 
the  machinery  promptly  returned;  the  evi- 
dence as  to  notice  and  return  of  machinery 
being.  In  part,  as  follows:  "Mocksvllle,  N.  C, 
July  3,  1906.  Messrs.  C.  C.  Sanford  &  Son, 
MocksvlUe,  N.  C. — Gentlemen:  Take  notice 
that  I  cannot  take  the  machine  (threshing) 
bought  of  the  J.  I.  Case  Threshing  Machin- 
ery Co.,  through  you  as  agent  of  said  com- 
pany, for  the  reason  that  the  machinery  Is 
not  what  was  reconmiended  to  me  at  the 
time  of  the  contract;  that  after  three  fair 
trials,  with  steam  and  gasoline,  the  machine 
fails  to  do  the  work  as  recommended ;  there- 
fore I  cannot  take  the  machine,  which  I  re- 
turn to  you  in  good  order,  and  hereby  de- 
mand a  surrender  of  all  notes  and  other  pa- 
pers that  I  signed  and  delivered  to  for  said 
machinery.  Respectfully,  G.  F.  Feezer.  Ma- 
chine returned  to  Sanford  In  as  good  con- 
dition as  I  got  It    I  signed  'Exhibit  A.' " 

On  Issues  submitted,  the  Jury  rendered  the 
following  verdict :  .  "(1)  Did  the  defendant 
execute  the  contract  alleged  In  the  complaint 
and  replication?  Answer:  Yes.  (2)  Did 
the  defendant  execute  the  notes  and  mort- 
gage alleged  In  the  complaint?  Answer: 
Yes.  (8)  Were  the  notes  and  mortgage  sued 
upon  procured  from  the  defendant  by  the 
false  and  fraudulent  representations  of  the 
plaintiff  as  alleged  in  the  answer?  Answer: 
Yes.  (4)  Is  the  defendant  Indebted  to  the 
plaintiff,  and,  if  so,  In  what  amount?  An- 
swer:   Nothing." 

Judgment  on  verdict  for  defendant,  and 
plaintiffs  excepted  and  appealed. 

MoLaughlln  &  Nicholson,  for  ai^ellant 
B.  B.  Raper,  T.  B.  Bailey,  and  H  H  Galth- 
er,  for  appellee. 

HOKE,  J.  (after  stating  the  facts  as  above). 
It  was  chiefly  urged  for  error^  on  the  part 
of  the  plaintiffs,  that  the  plea  of  fraud  was 
not  properly  alleged  In  the  answer,  but  only 
appeared  by  way  of  general  averment,  en- 
tirely insufficient  to  sanction  or  justify  the 
submission  of  the  Issue.  The  legal  position, 
as  stated  by  counsel  in  his  learned  argument 
before  us.  Is  well  taken,  and  has  been  re- 
cently declared  by  this  court  in  the  case  of 
Mottu  V.  Davis,  161  N.  C.  237,  65  S.  B.  969, 
In  which  it  was  held:  ''(5)  This  defense  of 
fraud  involves  an  issue  of  fact,  and  in  or- 
der to  be  available  it  Is  not  sufficient  to  aver 
in  general  terms  that  a  Judgment  was  pro- 
cured by  fraud,  but  the  alleged  facts  must  be 
set  forth  with  sufficient  fullness  and  accura- 
cy  to  Indicate  the  fraud  charged  and  to  ap- 
prise the  offending  party  of  what  he  will  be 
called  on  to  answer."  But  we  do  not  think 
that  the  facts  disclosed  In  the  record  permit 
the  application  of  the  principle.  Our  stat- 
ute on  this  subject  provides  "that,  In  the 
construction  of  a  pleading  for  the  purpose 
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of  determining  Its  effect.  Its  allegations  shall 
be  liberally  construed  with  a  view  to  sub- 
stantial Justice  between  the  parties"  (Revlsal 
1906,  S  495) ;  and  applying  this  statutory  rule, 
we  are  of  opinion  that,  on  a  perusal  of  the 
entire  answer,  the  plea  of  fraud  has  been 
sufficiently  stated,  and  that  the  issue  in 
question  was  properly  submitted.  Section  5 
of  the  answer  contains  a  detailed  and  elab- 
orate statement  of  the  representations  made 
by  plaintiff's  agents  at  the  time  of  the  trade 
as  to  the  qualities,  the  structure  and  capaci- 
ty of  the  machinery  for  the  purposes  de- 
signed. They  are  there  described  as  "guar- 
anties or  warranties,"  and  as  such  were 
probably  excluded  by  the  written  contract 
subsequently  entered  Into  between  the  par- 
ties, but  they  are  so  stated  as  to  permit  and 
require,  on  the  question  we  are  now  discuss- 
ing, that  they  be  regarded  as  representa- 
tions made  by  plaintiff's  agents  In  the  treaty 
or  bargain,  and  are  sufficiently  full  and  spe- 
cific to  apprise  the  vendor  of  the  facts  relied 
upon  In  impeachment  of  the  sale. 

After  making  these  statements,  an^  al- 
leging the  absolute  failure  of  the  machinery 
to  comply  with  the  stipulations,  the  answer 
proceeds  as  follows:  "(8)  Defendant  further 
answering  says  that  in  the  manner  and  way 
set  forth  above  the  said  notes  and  mortgage 
were  obtained  from  him  through  fraud  and 
misrepresentations  of  plaintiff  and  Its  agents, 
and,  as  he  is  advised  and  believes  are  fraud- 
ulent and  void."  True,  if  this  section  was 
taken  alone,  it  would  likely  be  too  general, 
as  containing  only  a  legal  conclusion,  but 
when  connected  with  the  former  statements 
of  the  complaint,  as  it  Is  by  the  averment 
"that  In  the  manner  and  way  set  forth 
above,"  the  answer,  we  think,  meets  the  re- 
quirements of  the  rule  contended  for,  and 
the  Issue  is  properly  Joined. 

It  was  further  contended  that,  as  repre- 
sentations made  during  the  treaty  or  negotia- 
tion between  these  parties,  the  statements 
complained  of  should  not  be  considered  as 
material  averments  inducing  the  sale;  but 
only  as  the  ordinary  assertions  by  which  a 
vendor  is  at  times  accustomed  and  allowed 
to  commend  his  wares,  and  which  are  not  to 
be  regarded  as  seriously  made,  and  plaintiff 
relies  upon  the  decision  of  Oash  Register 
Co.  V.  Townsend,  137  N.  C.  652,  60  S.  B. 
306,  70  L.  R.  A.  349,  in  support  of  his  posi- 
tion. In  that  valuable  and  well-considered 
case  it  was  held,  among  other  things,  that: 
''(3)  Bzpresslons  of  commendation  or  of  opin- 
ion, or  extravagant  statements  as  to  value, 
or  prospects,  or  the  like,  are  not  regarded  as 
fraudulent  in  law."  And  Associate  Justice 
Brown,  delivering  the  opinion,  said  further: 
'This  evidence  does  not  disclose  any  misrep- 
resentations of  a  subsisting  fact.  The  lan- 
guage of  the  agent  at  best  was  nothing  more 
than  'dealer's  talk'  commending  his  wares, 
and  possibly  exaggerating  what  the  machine 
could  do.  There  is  no  evidence  of  any  fraud- 
ulent misrepresentations,**  etc 


But  the  representations  set  ont  and  relied 
upon  in  the  defendant's  answer  come  within 
no  such  description  or  principle.  On  the  con- 
trary, they  are  positive  statements,  made  by 
the  agents  of  the  manufacturer  at  the  time 
of  the  trade,  and  as  an  Inducement  thereto, 
and  contained  averments  as  to  the  weight 
and  capacity  of  the  machinery,  the  quality 
of  the  work  it  would  do,  and  the  amount  of 
power  that  would  be  required  to  run  it  prop- 
erly, and  are  well  within  the  principle  de- 
clared and  sustained  in  the  opinion  of  White- 
hurst  V.  Insurance  Co.,  149  N.  C.  273,  62  S. 
E.  •1067,  in  which  statements  of  like  kind 
were  treated  as  material.  In  that  case,  it 
was  held:  "(1)  Declarations,  though  clothed 
in  the  form  of  an  opinion  or  estimate,  made 
by  a  duly  authorized  agent  to  induce  a  con- 
tract or  polic}*^  of  insurance,  accepted  and 
reasonably  relied  upon  by  the  other  party  as 
statements  of  facts,  may  be  considered  upon 
the  question  of  whether  fraud  had  been 
thereby  pert)etrated ;  and  when  th^e  is  a 
doubt  as  to  whether  they  are  intended  and 
received  as  mere  expressions  of  opinion,  or 
statement  of  facts  to  be  regarded  as  ma- 
terial, the  question  is  one  for  the  jury." 
And  delivering  the  opinion  the  court  said: 
"While  it  is  a  correct  principle,  as  we  have 
held  in  Cash  Register  Co.  v.  Townsend,  137 
N.  C.  652,  50  S.  B.  306,  70  L.  R.  A.  349,  that 
expressions  of  commendation  and  opinion,  or 
extravagant  statements  as  to  value,  or  pros- 
pects and  the  like,  are  not,  as  a  rule^  re- 
garded as  fraudulent  in  law,  it  Is  also  true 
that,  when  assurances  of  value  are  seriously 
made,  and  are  intended  and  accepted  and 
reasonably  relied  upon  as  statements  of  fact, 
inducing  a  contract,  they  may  be  so  consid- 
ered In  determining  whether  there  has  been 
a  fraud  perpetrated;  and,  though  this  dec- 
laration may  be  clothed  in  the  form  of  opin- 
ion or  estimate,  when  there  Is  doubt  as  to 
whether  they  were  Intended  and  received  as 
mere  ezpresslons  of  opinion  or  as  statemoita 
of  fact  to  be  regarded  aa  matsrial,  the  ques- 
tion must  be  submitted  to  the  Jury.  14  A.  & 
B.  p.  35;  20  Cyc  p.  124;  Morse  et  aL  v. 
Shaw,  124  Mass.  69.  In  20  Cyc,  supra,  it  is 
said:  'Whether  the  representation  was  mere- 
ly the  expression  of  opinion  and  belief,  or 
was  the  affirmation  of  a  fact  to  be  relied 
upon.  Is  usually  a  question  for  the  Jury,  so 
ordinarily  it  is  for  the  Jury  to  say  whether 
representations  as  to  value,  solvency,  or  a 
third  person's  financial  ability  are  state- 
ments of  fact  or  opinion.'  And  it  is  not  al- 
ways required,  for  the  establishment  of  ae* 
tionable  fraud,  that  a  false  representation 
should  be  knowingly  made.  It  Is  well  rec- 
ognissed  with  us  that,  under  certain  condi- 
tions and  drcumstancea,  if  a  party  to  a  bar- 
gain avers  the  existence  of  a  material  fact 
recklessly,  or  affirms  its  existence  positive- 
ly, when  he  is  consciously  lgn<»ant  whether 
it  be  true  or  false,  he  may  be  held  responsi- 
ble for  a  falsehood;    and  this  doctrine  la 
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especially  applicable  when  the  parties  to  a 
bargain  are  not  upon  equal  terms  wltb  refer- 
ence to  the  representation,  the  one,  for  in- 
stance, being  under  a  duty  to  inyestigate, 
and  In  a  position  to  know  the  truth,  and  the 
other  relying  and  having  reasonable  ground 
to  rely  upon  the  statements  as  Importing 
verity.  Modlln  v.  R  R.,  145  N.  0.  218,  58 
'  S.  E.  1075 ;  Ramsey  v.  Wallace,  100  N.  C.  75, 
6  S.  Bw  638;  Cooper  v.  Schlesinger.  Ill  U. 
S.  148,  4  Sup.  a.  360,  28  L.  Ed.  382;  Pol- 
lock on  Torts  (7tb  Ed.)  276;  Smith  on  the 
Law  of  Fraud,  |  3 ;  Kerr  on  Fraud  and  Mis- 
take, 68." 

Applying  the  doctrine  upheld  by  these  au- 
thorities, there  was  no  error  to  plaintiff's 
•  prejudice  In  referring  the  character  of  these 
assurances  and  statements  to  the  Jury. 

Again,  it  Is  contended  that  the  contract 
contains  stipulations  providing  that  claims 
for  damages  for  breach  of  the  various  war- 
ranties expressed  In  the  instrument,  whether 
by  way  of  action  or  counterclaim,  shall  not 
arise  to  the  purchaser  except  after  certain 
prescribed  trials  had  and  written  notice  of 
failure  duly  given  both  the  agents  and  the 
company  at  Racine,  Wis. ;  and  it  is  insisted 
that  such  stipulations  are  to  be  taken  and 
construed  as  conditions  precedent  available 
for  plaintifTs  protection  in  the  present  case. 
This  position  might  be  sustained  under  cer- 
tain conditions,  but  It  involves  and  rests 
upon  the  proposition  that  the  contract  holds, 
and  that  the  provisions  referred  to  continue 
to  express  the  obligations  of  the  respective 
parties  in  reference  to  It  In  that  view,  the 
effect  contended  for  has  been  allowed  In  a 
decision  on  a  contract  exactly  similar  to 
this  at  the  present  term  in  the  case  of  Ma- 
chine Go.  V.  McClamrock,  152  N.  C.  ,  67 

S.  B.  90,  and  the  ruling  is  in  accord  with 
many  authoritative  decisions  elsewhere,  to 
which  we  were  referred  in  the  carefully  pre- 
pared and  learned  brief  of  plaintiff's  counsel; 
but  when  fraud  In  the  procurement  of  the 
sale  has  been  alleged  and  shown,  and  the 
purchaser  has  done  nothing  by  conduct  or 
laches  which  prevents  his  pleading  it  in  an- 
nulment of  the  contract,  the  stipulations  re- 
ferred to  as  preventive  conditions  fall  with 
the  contract  in  which  they  are  contained,  and 
the  defense  Indicated  is  open  to  the  pur- 
chaser. 

And  the  same  answer  may  be  made  in  ref- 
erence to  the  stipulations  of  the  contract  re- 
stricting the  power  of  the  company's  agents, 
and  providing  further,  in  this  connection, 
'that  no  representations  made  by  any  per- 
son as  an  Inducement  to  give  and  execute 
this  order  shall  bind  the  company."  It  is 
well  understood  that  when  a  eale  has  been 
effected  by  actionable  fraud  a  purchaser  has 
an  election  of  remediea    If  he  acts  promptly, 


and  especially  If  he  is  in  a  position  to  re- 
store the  consideration,  he  Is  allowed  to  re- 
scind the  trade  in  toto;  or  he  may  retain 
the  property  and  sue  for  damages  arising 
by  reason  of  fraud.  Speaking  to  this  ques- 
tion, in  May  v.  Loomis,  140  N.  a  858,  52  S. 
E.  731,  the  court  said:  "Where  a  sale  has 
been  effected  by  an  actionable  fraud,  the 
purchaser  has  an  election  of  remedies.  He 
may  ordinarily,  at  least  at  the  outset,  re- 
scind the  trade,  in  which  case  he  can  recov- 
er the  purchase  price  or  any  portion  of  It  he 
may  have  paid,  or  avail  himself  of  the  facts 
as  a  defense  In  bar  of  recovery  of  the  pur- 
chase price  or  any  part  of  It  which  remains 
unpaid,  or  he  may  hold  the  other  party  to 
the  contract  and  sue  him  to  recover  the  dam- 
ages he  has  sustained  in  consequence  of  the 
fraud.  In  order  to  rescind,  however,  the 
party  injured  must  act  promptly,  and  within 
a  reasonable  time  after  the  discov«7  of 
the  fraud,  or  after  he  should  have  discovered 
it  by  due  diligence;  and  be  is  not  allowed 
to  rescind  in  part  and  affirm  in  part;  he 
must  do  one  or  the  other.  And,  as  a  general 
rule,  a  party  la  not  allowed  to  rescind  where 
he  is  not  in  a  position  to  put  the  other  in 
statu  quo  by  restoring  the  consideration 
passed." 

In  the  case  at  bar,  as  soon  as  the  purchas- 
er discovered  the  defects  complained  of,  and 
was  aware  of  the  facts  relevant  to  the  issue, 
he  immediately  restored  the  property  to  the 
company's  agent,  "in  as  good  a  condition  as 
when  he  got  it,"  and  having  done  this,  and 
pleaded  and  established  the  fraud  in  annul- 
ment of  the  trader  the  restrictive  stipulations 
are,  as  stated,  no  longer  available.  To  hold 
the  contrary  would  be  to  sanction  the  prin- 
ciple that  the  deeper  the  guile  the  greatei 
the  immunity,  and  enable  fraud  by  its  own 
contrivance  to  so  mitrench  itself  that  its 
position  would  in  many  instances  be  practi- 
cally unassailable. 

Nor  can  the  position  be  at  all  sustained 
that  there  was  no  evidence  of  fraud  in  the 
procurement  of  the  notes  and  mortgage;  but 
the  testimony  only  bore  on  the  validity  of 
the  bargain  which  bad  been  entered  into 
some  time  before.  The  notes  were  executed 
by  defendant  hi  pursuance  of  the  previous 
bargain,  and  before  defendant  had  discover- 
ed, or  had  opportunity  to  discover,  the  de- 
fects complained  of;  and  before  he  was  aware, 
or  had  opportunity  to  inform  himself,  of  the 
facts  pertinent  to  the  inquiry  and  as  to  this 
chai^e^  and,  on  the  facts  and  circumstances 
presented  here,  they  are  to  be  regarded  as 
one  and  the  same  transaction. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  in  favor  of  defendant  Is 
affirmed. 

No  error. 
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(isa  N.  C.  6») 
HUFFINBS  V.  J.  I.  CASE  THRESHING 

BIACH.  CO. 

(Sapreme  Court  of  North  Carolina.    May  4, 

1910.) 

1.  Appeal  and   Ebbor.  (§  1(M7*)— Review— 
Habmless  EiBBOB— Rulings  on   Evidence. 

In  an  action  against  the  seller  of  a  machine 
to  recover  for  damages  resulting  from  the  at- 
tempt of  the  8eller*8  agent  to  correct  defects  in 
the  machine,  rulings  on  evidence  as  to  the  war- 
ranty in  the  original  contract  of  sale  and  the 
breach  thereof,  and  a  waiver  by  plaintifiE  in  not 
giving  notice  in  the  stipulated  time  and  retain- 
ing the  macdiine,  held  harmless,  as  such  mat- 
ters were  merely  narrative  of  the  facts  leading 
up  to  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  9  1047.*1 

2.  Appeal  and  Ebbob  (|  1053^)— ^Habhless 
Ebrob— Admission  of  Evidence. 

In  an  action  to  recover  an  amount  paid  as 
the  price  of  a  machine,  the  admission  of  improp- 
er evidence,  tending  to  show  a  verbal  guaran^ 
by  the  agent  at  the  time  of  sale,  was  cured  bv 
striking  out  that  evidence,  and  withdrawing  it 
from  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4178-4184;  Dec.  Dig.  9 
1053  ;♦   Trial,  Cent.  Dig.  §  077.] 

Appeal  from  Superior  Court,  Guilford 
County;   Ward,  Judge. 

Action  by  D.  R.  Hufflnes  against  the  J.  I. 
Case  Threshing  Machine  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

King  &  Kimball,  for  appellant  A.  h. 
Brooks  and  C.  A.  Hall,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  to  recov- 
er $525,  which  had  been  paid  as  the  pur- 
chase price  of  a  thrashing  machine  bought  of 
the  defendant  in  1902.  In  1904,  and  again 
in  1905,  on  complailit  of  the  plaintiff  the  de- 
fendant sent  out  an  agent  to  correct  defects, 
which  the  complaint  avers  the  agent  was 
unable  to  do,  and  indeed  that  the  agent  sent 
by  the  defendant  in  1905  made  many  changes 
in  the  construction  of  said  machine  the  re- 
sult of  which  rendered  It  useless  and  totally 
unfit  to  do  any  satisfactory  work.  There 
was  evidence  to  support  this  view  of  the 
case,  and  the  Jury  upon  proper  Instructions 
from  the  court  found  a  verdict  in  favor  of 
the  plaintiff  for  $325.12.  There  were  a  great 
number  of  exceptions  taken  as  to  the  matter 
of  the  warranty  in  the  original  contract  of 
sale,  and  a  breach  thereof,  and  a  waiver  by 
the  plaintiff  in  not  giving  notice  In  the  stip- 
ulated time  and  retaining  the  machln&  But 
these  were  Irrelevant,  as  such  matters  were 
merely  narrative  of  the  facts  leading  up  to 
the  cause  of  action  stated  In  the  complaint, 
which  was  for  the  damage  done  the  machine 
by  the  agent  sent  out  in  1905.  If  there  was 
error  in  these  other  respects.  It  was  harm- 
less error.  The  real  cause  of  action  was 
properly  submitted  to  the  Jury.  The  ad- 
mission of  improper  evidence,  tending  to 
show  a  verbal  guaranty  by  the  agent  at  the 


time  of  sale,  was  cured  by  striking  out  that 
evidence  and  withdrawing  it  from  the  con- 
sideration of  the  Jury.    Medlin  y.  Simpson, 
144  N.  C.  399,  57  S.  B.  24. 
No  error. 


052  N.  a 
DUVALIi  V.  SEABOARD  AIR  LINE  RT. 

(Supreme  Court  of  North  Carolina.    May  4^ 

1910.) 

1.  Masteb  and  Servant  (§  232^)— Injubies 
TO  BicpiiOY]&— Scope  or  £2mploticent. 

A  railroad  baggageman,  tending  to  local 
freight  in  the  baggage  car,  is  not  without  his 
employment  in  stepping  into  the  express  car  so 
as  to  preclude  his  recovery  for  injuries  sustained 
while  in  that  car,  especially  where  it  was  part 
of  his  duty  to  tend  to  any  through  freight  which 
was  placed  in  the  express  car,  and  where,  if  he 
had  stayed  in  the  baggage  car,  he  woula  have 
probably  been  more  seriously  injured. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S9  67&-680;  Dec.  Dig.  f 
232.*] 

2.  Master  and  Servant  (|  265*)— Oolulbion 
Between  Trains— Presumptions. 

A  head-on  collision  between  trains,  whereby 
a  railroad  employ^  was  injured,  raises  a  pie- 
sumption  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  881,  898;  Dec.  Dig.  i 
265.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty; Lyon,  Judge. 

Action  by  E.  N.  Duvall  against  the  Sea- 
board Air  Line  Railway.  Froua  a  Judgment 
for  plaintiff,  defendant  appeals.    No  error. 

Walter  H.  Neal,  U.  L.  Spence,  and  Burwell 
&  Cansler,  for  appellant  H.  F.  Seawell  and 
Douglass  &  L<yon,  for  appellee. 

CLARK,  C.  J.  The  plaintiff  was  baggage- 
master  and  flagman  on  the  defendant's  road. 
This  action  was  brought  for  personal  injur- 
ies sustained  by  blm  in  a  bead-on  collision 
near  Sanf  ord  on  a  througb  train,  going  south. 
The  exceptions  are  numerous,  but  the  real 
points  in  the  controversy  lie  within  a  small 
compass.  The  defendant  contends  that  un- 
der the  federal  employer's  liability  act  the 
plaintiff  is  not  entitled  to  recover,  for  three 
reasons:  (1)  That  at  the  time  of  the  injury 
the  plaintiff  waa  not  an  employfi  of  the  de- 
fendant; (2)  that  he  was  not  injured  while 
in  interstate  commerce ;  <3)  that  he  was  not 
injured  as  the  result  of  the  defendant's  neg- 
ligence. 

The  uncontroTerted  facts  are  that  the 
plaintiff  was  baggagemaster  and  flagman, 
and  was  so  employed  at  the  time  of  the  In- 
Jury;  he  carried  local  baggage  in  the  bag- 
gage car  and  through  baggage  in  the  eEzpreas 
car;  at  the  time  of  the  accident  the  train 
was  nearing  Sanford,  going  south,  at  which 
point  this  through  train  stopped,  and  where 
through  baggage  might  be  taken  on.  The 
plaintiff  stepped  from  the  baggage  car  into 
the  express  car,  and  soon  thereafter  the  col- 
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llsion  occurred  in  which  he  was  seriously  in- 
jured. The  defendant  contends  that  by  going 
•from  the  baggage  car  to  the  express  car  the 
plaintiflF  ceased  to  be  an  employ^,  and  was 
not  engaged  in  the  scope  of  his  employment 
But  the  fact  Is  that  his  duties  called  him  to 
the  express  car  as  well  as  to  the  baggage  car; 
and,  even  if  it  had  not,  the  fact  that  the  bag- 
gageman stepped  into  the  adjoining  express 
car  for  a  moment  would  not  have  terminated 
his  employment,  or  put  him  out  of  the  scope 
of  his  duties.  There  is  no  evidence  that  be- 
ing in  the  express  car  in  any  wise  enhanced 
his  risk  or  contributed  to  his  injuries.  In  fact 
the  probabilities  are  that,  had  he  remained 
in  the  baggage  car  he  would  have  been  more 
seriously  injured,  or  possibly  killed,  by  the 
trunks  falling  upon  him.  The  evidence  is 
that  the  baggage  car  was  more  seriously 
damaged  than  the  express  car.  The  plain- 
tiff's going  into  the  express  car  was  not  an 
unlawful  act,  and  under  the  circumstances 
could  not  have  affected  his  employment  or 
the  responsibility  of  the  company.  Besides, 
his  duty  lay  in  the  express  car,  as  well  as 
in  the  baggage  car;  for  in  the  former  the 
through  baggage^  which  was  part  of  his 
charge,  was  carried,  and  though  there  was 
none  at  that  time,  he  might  prepare  to  re- 
ceive such  at  Sa^ford.  As  to  negligence,  the 
head-on  collision  raised'  a  presumption  of 
negligence  (Marcom  y.  Railroad,  126  N.  C. 
200,  35  S.  B.  423,  and  cited  cases  in  the  An- 
notated Edition),  and  the  issue  of  the  negli- 
gence was  found  by  the  Jury. 

After  fuU  consideration  of  all  the  excep- 
tions, we  have  been  unable  to  find  any  error 
prejudicial  to  the  defendant 

No  error. 


(ISa  N.  G.  400) 

HEILIG  v.  SOUTHERN  BY.  00. 

(Supreme  Oourt  of  North  Oaiolina.    May  4, 

1910.) 

1.  Appeal  ANn  Ebbob  (S  927*)— Rxvisw  ov 
Nonsuit. 

On  appeal  from  a  Judgment  of  nonsuit,  the 
evidence  must  be  construed  most  favorably  to 
plaintifC,  and  every  material  fact  which  it  tends 
to  prove  must  be  taken  as  established.  . 

[BSd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  3748;    Dec.  Dig.  %  927.*j 

2l  Appeal  ANn  ESrbob  (fif  967,  994*)~FiNn- 

IN09~00NCLUSIVENB8fr-^WEIQHT  AND  ObXD- 
IBILIT7. 

The  Supreme  Oourt  will  not  pass  on  the 
weight  of  the  evidence  or  the  credibility  of  wit- 
nesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Cent.  Dig.  §S  3803-4896,  3901-^906; 
Dec.  Dig.  8{  987,  994.*] 

8.  Mastkb  ANn   SxBVAKT  (I   89*)— Masteb's 
Duty  —  Methoos  op  Wobx  —  Oustoicabt 

MeTHOOB— KNOWLSnGB. 

Where  a  railroad  company  permitted  its 
employes  to  ride  on  its  engine  between  certain 
stations  in  the  discharge  ef  their  duties  for  nine 


years    without   objection,    it    is    charged    with 
knowledge  of  their  custom  in  doing  so. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  156;   Dec.  Dig.  $  89.*J 

4.  Masteb  and  Servant  (9  89*)— Masteb's 
Duty— Care  Requibed. 

Where  railroad  employes  had  customarily 
ridden  on  the  engine  between  certain  stations  in 
the  discharge  of  their  duties  for  such  a  length 
of  time  as  to  charge  the  company  with  notice  of 
such  custom,  it  was  bound  to  use  reasonable 
care  to  transport  them  safely  while  riding  in 
such  position. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  156;    Dec  Dig.  §  89.*] 

5.  Masteb  and  Sebvant  (§  113*)— Masteb* s 
Duty— Pbotectino  Railway  Employes. 

Where  a  railroad  company  permitted  its 
employ^  to  ride  on  its  engine  and  the  steps 
thereof  without  objection  for  nine  years,  it  could 
not  permit  obstructions  along  the  track  so  close 
to  passing  engines  as  to  endanger  employ^  in 
such  position,  if  it  installed  larger  endues  than 
those  used  when  coal  chutes  along  the  track 
were  built  so  that  employ^  on  the  step  of  such 
larger  engines  were  liable  to  be  struck  by  the 
coal  chute  posts,  it  was  bound  to  move  the 
posts  out  of  the  way,  or  not  to  use  such  engines 
on  that  track. 

[Bid.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  224;    Dec  Dig.  S  113.*J 

6.  Masteb  and  Sebvant  (§  240*)— Injubies 
TO  Tbainmbn— Contbibutoby  Neoliqenoe— 
Boabdinq  Moving  Tbain. 

The  general  rule  that  persons  injured  while 
attempting  to  get  off  a  moving  train  cannot  re- 
cover for  such  injuries  does  not  apply  with 
strictness  to  an  employ^  injured  while  attempt- 
ing to  get  off  an  engine  on  the  steps  of  which  he 
was  riding,  according  to  the  custom  of  employ^, 
by  being  struck  by  a  coal  chute  post  belonging  to 
the  company  which  was  too  close  to  the  track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  753 ;   Dec  Dig.  {  240.*j 

7.  Masteb  and  Sebvant  (S  89*)— Scops  ojt 
Employment. 

Where  a  railroad  floating  gang  employ^  was 
directed  to  return  from  a  place  to  which  he  was 
sent  in  the  discharge  of  his  duties  upon  one  of 
defendant's  engines,  as  was  customary,  he  was 
still  engaged  in  the  scope  of  his  employment  in 
his  employer's  business  in  returning  on  the  en- 
gine, so  that  it  owed  him  the  duty  of  safely 
transporting  him  back. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  156;   Dec.  Dig.  S  89.*1 

Appeal  firom  6up»rfo>r  Court,  Gabarms 
County;  Webb,  Judge. 

Action  by  Lurin  Heilig  agabist  the  South- 
em  Railway  Company.  From  a  judgment  of 
nonsuit,  plaintifT  appeals.  Reversed,  and 
new  trial  ordered. 

At  the  conclusion  of  plaintifTs  evidence,  de- 
fendant moved  for  Judgment  as  of  nonsuit 
Motion  allowed.  PlaintifT  excepted  and  ap- 
pealed to  this  court  This  action  was  brought 
to  recover  damages  for  injuries  received  by 
plaintiff  while  in  the  service  of  defendant, 
the  plaintiff  alleging  specifically  the  negli- 
gent acts  of  defendant  resulting  in  his  in- 
Jury;  the  defendant  denying  any  negligence, 
and  pleading  the  contributory  negligence  of 
the  plaintiff.  The  evidence  offered  by  plain- 
tiff tended  to  show  that,  at  the  time  of  his 
injury  and  for  eight  months  prior  thereto,  he 
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was  In  the  employ  ot  the  defendant  at  Its 
shops  at  lancer,  N.  C;  that  he  belonged  to 
the  floating  gang,  under  the  control  and  or- 
ders of  Oapt  Howell,  his  foreman  and  "boss- 
man";  that  he  was  to  obey  his  orders  and 
do  what  he  directed;  that  on  the  afternoon 
plaintiff  was  hurt,  July  12,  1902,  he  was  or- 
dered by  Capt  Howell  to  go  to  Salisbury  to 
help  unload  a  supply  car;  that  this  was  about 
6  p.  m.;  that,  when  the  car  was  unloaded, 
the  engine  on  which  he  rode  from  Spencer  to 
Sali^ury  had  returned;  that  in  a  short  time 
he  caught  another  engine  going  to  Spencer; 
that  Capt.  Howell  instructd  him  to  come  back 
on  an  engine;  that  it  was  the  custom,  and 
had  been  fior  nine  years,  for  the  employes  to 
ride  back  and  forth,  from  Spencer  to  Salis- 
bury, on  defendant's  engines;  that  plaintiff 
got  on  the  steps  on  the  engine,  in  sight  of  the 
engineer,  only  about  two  feet  from  him;  that 
plaintiff  was  dressed  as  an  employ^  of  de- 
fendant; that  he  was  standing  on  the  steps 
of  the  engine  close  to-  the  cab;  that  he  did 
not  go  in  the  cab  because  the  engineer  did 
not  allow  negroes  in  the  cab;  that  it  was  the 
custom  of  defendant's  employes  to  ride  on  the 
steps  of  its  engines;  that  as  he  was  riding 
down  to  Spencer,  the  night  being  dark,  the 
engineer  suddenly  and  rapidly  ran  his  engine 
by  a  curved  cross  over  to  a  side  track  running 
next  to  a  coal  chute,  not  the  usual  track  for 
engines  running  from  Salisbury  to  round- 
house; the  engine  was  a  very  large  passen- 
ger engine,  and  it  passed  within  a  few  inch- 
es of  the  posts  supporting  the  coal  chute, 
almost  toudiing  the  last  one;  these  posts  had 
been  stationed  nhont  nine  years  before  the 
accident,  and  before  defendant  had  begun  to 
use  engines  as  wide  as  the  engine  on  which 
plaintiff  was  riding,  and  as  he  passed  one  of 
the  posts,  perhaps  the  first  post,  plaintiff  was 
struck  by  the  post  and  knocked  to  the  ground, 
the  tender  n:\nning  orer  his  left  foot,  render- 
ing amputation  necessary.  It  appeared  that 
for  some  time  prior  to  the  injury,  an  apron 
over  the  pier  or  post  had  been  knocked  off 
and  the  post  jerked  out  some  three  or  four 
inches.  This  had  been  reported  to  the  de- 
fendant From  the  place  where  the  plain- 
tiff was  found,  it  is  probable  this  post  struck 
him.  The  darkness  of  the  night  prevented 
plaintiff  from  seeing  the  posts,  and  he  did  not 
know  their  exact  location  or  that  one  had 
been  Jerked  nearer  the  track.  Seyeral  wltr 
nesses  were  examined,  among  them  Capt 
Howell,  whose  testimony  corroborated  plain- 
tiff's statement. 

Montgomery  ft  Crowell,  for  appellant  I> 
C.  Caldwell,  tcr  appellee. 

MANNING,  J.  (after  stating  the  facts  as 
*ibove).  This  appeal  being  taken  from  the 
Judgment  of  nonsuit  entered  on  defendant's 
motion  made  at  the  dose  of  plaintiff's  evi- 
dence^ It. is  well  settled  hj  the  decisions  of 
this  court  that  the  evidence  "must  be  con- 
strued in  the  view  most  favorable  to  the 
plaintiff,  and  every  fiict  which  it  tends  to 


prove,  and  which  is  an  essential  ingredient 
of  the  cause  of  action,  must  be  taken  as  es- 
tablished, as  the  Jury,  if  the  case  had  been 
submitted  to  them,  might  have  found  the 
facts  from  the  testimony."  Freeman  v. 
Brown,  151  N.  C.  Ill,  65  S.  B.  743;  Morton 
V.  Lumber  Co.  (at  this  term)  67  S.  £.  67,  and 
cases  cited.  The  recital  of  the  evidence  will 
be  sufficient  to  show  that  the  case  ought  to 
have  been  submitted  to  the  Jury.  It  is  not 
our  duty  to  determine  its  weighty  or  to  pass 
upon  the  credibility  of  the  witnesses.  It  ap- 
pears from  the  evidence  that  it  had  been  the 
custom  for  nine  years  of  the  employes  of  de- 
fendant to  ride  on  its  engine  passing  from 
Salisbury  to  Spencer,  and  that  no  objection 
was  made  to  this  by  the  defendant;  that  it 
was  customary  for  them  to  ride  on  the  steps 
of  the  engine  or  anywhere  else  thereon, 
where  'they  would  not  be  crowded  off  by 
others";  the  distance  was  only  two  or  three 
miles,  and  the  usual  track  taken  by  the  en< 
glues  was  not  the  one  next  to  the  coal  chute. 
We  held  in  Farrts  v.  R.  R.,  151  N.  O.  483,  66 
S.  B.  457,  that  the  defendant  is  charged  with 
knowledge  of  a  custom  of  its  employte  in 
crossing  its  tracks,  where  the  custom  had  ex- 
isted as  long  as  six  months.  Likewise,  it 
must  be  held  charged  with  knowledge  of  a 
custom  of  its  employes  to  ride  on  its  engines 
running  from  Salisbury  to  Spencer,  in  the 
discharge  of  their  duties,  where  such  a  cus- 
tom -is  shown  to  have  existed  for  nine  years, 
without  the  slightest  protest  or  objection. 
As  the  defendant  has,  therefore,  permitted 
this  custom  to  become  established  among  its 
employte,  it  is  clear  that  the  defendant  owed 
them  the  duty  to  use  due  and  reasonable 
care  to  transport  them  in  safety.  It  cannot 
permit  obstacles  to  exist  so  dose  to  the  tracks 
traversed  by  such  engines  as  to  endanger  the 
life  and  limb  of  its  employ^  using  its  en- 
gines in  accordance  with  a  custom  so  long 
established.  The  hazard  to  employte  riding 
on  the  engines  traversing  the  track  nearest 
the.  coal  chute  having  been  increased  by  the 
greater  width  of  the  engine,  it  became  the 
duty  of  the  defendant  to  move  back  from  the 
track  the  piers  or  posts  supporting  the  coal 
chute,  which  increased  the  perU  to  its  em- 
ployes, or  to  discontinue  the  use  of  that  track 
for  such  engines.  If  plaintiff  had  begun  to 
alight  from  the  engine,  the  rule  that  pe^ 
sons  injured  by  alighting  from  a  moving 
train  cannot  recover  for  injuries  received 
does  not  apply  in  this  case  with  absolute 
strictness.  Reeves  v.  Railroad,  151  N.  C.  318, 
66  S.  EL  133.  The  evidence  that  this  plaintiff 
was  so  injured  does  not  clearly  appear;  he 
says  that  he  had  put  one  foot  on  the  stirrup 
of  the  engine  preparatory  to  ali^ting,  when 
he  was  struck  and  knocked  off. 

In  Texas  &  Pacific  Ry.  Co.  v.  Swearlngen, 
196  U.  8.  51,  25  Sup^  Gt  164,  40  L.  I!».  882, 
a  case  similar  to  this  In  the  particulars  of 
injury  received  by  the  app^ee,  the  court 
held:  '^Knowledge  of  the  Increased  hacaid  re- 
sulting from  the  negligent  proximity  to  a  imU- 
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road  track  of  a  structure  wHI  not  be  imput- 
ed to  an  empk>76,  using  ordinary  diligence  to 
avoid  it  If  properly  located,  because  he  was 
aware  of  its  existence  and  general  location. 
It  is  for  the  jury  to  determine  from  all  tbe 
evidence  whether  he  had  actual  notice.**  The 
plaintiff  in  the  present  case  testified  that  he 
was  looking  ahead,  but  on  account  of  the 
darkness  he  oould  not  see  the  post  which 
struck  him,  and  did  not  know  of  Its  danger- 
ous proximity  to  a  passing  engine.  In  re- 
turning from  Salisbury,  where  he  had  been 
directed  to  go  in  the  discharge  of  his  duties, 
and  in  returning  in  the  manner  he  was  di- 
rected to  return,  and  as  it  was  the  custom  of 
the  employes  to  return,  the  master — the  de- 
fendant— owed  him  the  same  duty  as  it  did 
to  provide  a  safe  way  for  transporting  him 
to  Salisbury  from  Spencer,  and  in  so  return- 
ing he  was  doing  the  work  directed  by  his 
superior  to  be  done.  He  was  still  the  servant 
engaged  in  his  master's  business  and  in  the 
scope  of  his  employment.  The  duty  of  the 
master  under  such  conditions  has  been  so 
frequently  stated  that  it  has  become  elemen- 
tary. In  our  opinion  the  case  ought  to  have 
been  submitted  to  the  Jury,  and,  in  allowing 
the  motion  of  nonsuit,  there  was  error,  for 
which  a  new  trial  is  ordered. 
New  trlaL 

FORNET  v.  POSTAL  TELEGRAPH 
CABLE  CO, 

(Supreme  Court  of  North  Carolina.    May  4» 

1910.) 

1.  TELEOaAPHB    AND     TELEPHONES     (§     54*)— 

Messages— Delay— Claims— FiLiN  G — Time. 
A  provision  in  a  contract  for  the  transmis- 
sion of  a  telegram  requiring  that  claims  for  de- 
li veiy,  etc^  snail  be  presented  within  60  days 
after  the  message  is  filed  for  transmission,  is 
reasonable  and  valid.  ' 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  K  89,  42 ;  Dec.  Dig. 
8  64.'>]     • 

2.  Telegraphs  and  Telephones  (S  54*)— De- 
lated Message— Notice  of  Claim. 

On  the  day  a  delayed  death  message  ad- 
dressed to  plaintiff  was  delivered,  his  attorneys 
wrote  the  telegraph  company  a  letter  setting  out 
the  message,  stating  the  facts,  and  that  they 
filed  claim  for  $2,000  damages  for  failure  to  de- 
liver the  message,  and  that,  nnless  adjusted, 
suit  would  he  entered  at  once.  Held,  that  such 
letter  was  a  sufficient  filing  of  claim  for  dam- 
ages withia  a  contract  provision  requiring  a 
claim  to  he  filed  within  00  days. 

[Ed.  Note,— For  other  cases,'  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  42;  Dec.  Dig.  9 
54.*] 

Appeal  from  Superior  Court,  Oabarrus 
County;    Webb,  Judge. 

Action  by  Dan  Forney  against  the  Postal 
Telegraph  Cable  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Afiirmed. 

See,  also,  67  S.  £.  1012. 

Montgomery  A  Crowell,  for  appellant  Je- 
rome, Maness  &  Slkes,  for  appellee. 


WALKER,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  damages  for  delay 
in  delivering  a  telegram,  which  was  sent 
from  Charlotte,  N.  C,  December  6,  1907,  by 
Govan  Reeves  to  Dan  Forney,  Concord,  N. 
C.  It  was  In  the  following  words:  "Jerry  is 
dead.  Tell  Sye.  Can  you  come  at  once? 
Answer.*'  The  message  was  not  delivered 
until  December  9,  1907.  No  question  is  pre- 
sented in  this  case  as  to  the  negligence  of 
the  defendant,  and  the  Jury  found  that  there 
had  been  negligence  in  delivering  the  tele- 
gram, and  assessed  the  plaintifiTs  damages 
at  $100.  The  only  point  raised  in  the  case 
Is  whether  the  plaintiff  presented  his  claim 
within  60  days  after  the  message  was  filed 
for  transmission,  as  he  was  required  to  do 
by  the  terms  and  stipulations  of  the  con- 
tract between  him  and  the  defendant,  which 
stipnlation  we  have  held  to  be  valid.  Sher- 
rill  V.  Tel.  Co.,  109  N.  C.  527,  14  S.  B.  94. 
It  appeared  on  that  day,  December  9,  1907, 
the  attorneys  for  Dan  Forney  addressed  to 
the  proper  officer  of  the  defendant  company, 
a  letter  as  follows:  "Dear  Sir:  On  the  6th 
instant  the  following  message  w];is  sent  to 
Dan  Forney,  and  delivered  on  Dec.  9,  at 
9  o'doclt  a.  m.:  'Charlotte,  N.  C.  Dec.  6, 
*07.  Dan  Forney,  Colored,  Concord,  N.  C. 
Jerry  Is  dead.  Tell  Sye.  Can  you  come  at 
once?  Answer.  Govan  Reeves.'  Dan  For- 
ney Is  known  by  everybody  In  Concord,  N. 
C,  lives  right  here  In  town,  with  no  earthly 
excuse  why  this  message  should  not  have 
been  delivered  at  once,  and  we  herewith  file 
claim  for  $2,000.00  damage  for  failure  to  de- 
liver the  same.  You  will  please  take  the 
matter  up,  and.  If  the  same  can  be  adjusted 
without  suit,  we  shall  be  glad  to  do  so,  oth- 
erwise suit  will  be  entered  at  once.  Very 
truly  yours,  Adams,  Arm  field,  Jerome  &  Ma- 
ness.** 

This  letter  was  received  by  the  defendant, 
and  Its  receipt  aclcnowledged  on  December 
13,  1907,  which  was  eight  days  after  the 
message  was  filed,  and  we  are  called  upon  to 
decide  whether  that  letter  was  sufficient  in 
form  to  apprise  the  defendant  of  the  nature 
of  the  claim,  in  order  that  it  might  ascer- 
tain the  facts.  In  Sherrlll  v.  Tel.  Co.,  supra, 
we  held  that  the  stipulation  in  regard  to  no- 
tifying the  defendant  of  the  plaintifiTs  claim 
did  not  restrict  the  liability  of  the  telegraph 
company  for  negligence,  but  that  it  was  rath- 
er intended  to  afford  to  the  company  an  op- 
portunity to  inquire  into  the  nature  of  the 
dalm  and  the  facts  and  circumstances  in 
regard  to  the  alleged  act  of  negligence  on  its 
part,  "while  the  matter  is  still  within  the 
memory  of  witnesses,"  and  the  stipulation 
was  held  to  be  reasonable,  because  of  the 
number  of  telegrams  constantly  passing  over 
the  wires,  wlilch  rendered  some  such  stipula- 
tion absolutely  necessary  to  protect  the  com- 
pany from  imposition.  Bryan  v.  TeL  Co., 
133  N.  C.  003,  45  S.  B.  938.    It  is  not  a  sta^ 
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ate  of  Umltatlons,  and  does  not  relieve  the 
telegraph  company  of  any  part  of  Its  obliga- 
tion to  recelye,  transmit,  and  deliver  a  tel- 
egram with  the  same  degree  of  care  and  dili- 
gence as  would  have  been  required  of  It  if 
no  such  agreement  had  been  made.  Express 
Co.  V.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556. 
The  stipulation,  of  course,  does  not  apply  to 
a  case  of  nondellTery.  The  60  days  should 
be  counted.  It  would  seem,  from  the  time 
that  the  delayed  message  is  delivered,  or 
from  the  time  that  the  plaintiff  has  notice  of 
its  nondelivery,  but  this  question  is  not  pre- 
sented in  our  case,  as  the*lett^  was  mailed 
and  received  by  the  defendant  within  the 
60  days  after  it  had  been  filed  for^transmls- 
slon.  As  to  the  sufficiency  of  the  notice  by 
the  plaintiff  to  the  defendant  of  its  claim 
for  damages,  we  are  clearly  of  the  opinion 
that  it  fully  Informed  the  defendant  of  the 
nature  of  the  claim,  so  that  it  could  have  In- 
quired Into  the  facts  and  circumstances,  and 
ascertained  from  its  employes  who  handled 
the  message,  whether  there  had  been  negli- 
gence in  forwarding  or  delivering  the  same. 
We  cannot  Imagine  what  other  ioformation 
the  defendant  could  have  required  for  that 
purpose.  The  correspondence  between  the 
plaintitTs  attorneys  and  the  defendant  shows 
that  the  latter  did  make  an  Investigation  and 
ascertained  the  facts,  and,  upon  these  facts, 
it  denied  Its  liability,  alleging  that  there  had 
been  no  negligence  In  delivering  the  message. 
We  can  therefore  see  nothing  in  the  conten- 
tion of  the  defendant  that  the  stipulation  in 
the  contract  between  the  parties,  which  re- 
quires the  plaintiff  to  present  his  claim  with- 
in 60  days  after  the  message  is  filed  for 
transmission,  had  not  been  complied  with. 
The  jury  have  found  against  the  defendant 
upon  the  issue  as  to  negligence,  and  as  we 
think  the  plaintiff  has,  in  all  respects,  per- 
formed his  part  of  the  contract,  we  can  find 
no  error  In  the  ruling  of  the  court  below. 
No  error. 


(isa  N.  C.  4M) 

FORNEY  v.  POSTAL  TELEGRAPH 
CABLE  00. 

(Supreme  Court  of  North  Carolina.    Hay  4 

1910.) 

Teleobaphs  and  Telephonkb  (I  60*)— Death 
HEsaAGs— Delay— Notice  of  Olaiic. 

R.  sent  a  telegram  directed  to  F.  announ- 
cing the  death  of  a  relative,  and  asking  the  ad- 
dressee to  notlhr  plaintiff.  The  message  being 
delayed,  the  addressee's  attorneys  wrote  the 
telegraph  company  setting  out  a  copy  of  the 
message,  and  statmg  that  they  filed  a  claim  for 
^,000  damages  for  failure  to  deliver  the  same. 
Eeldf  that  such  letter  could  not  be  construed 
as  a  notice  of  a  claim  for  damages  sustained 
by  plaintiff,  but  only  for  the  damages  sustained 
by  the  addressee. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  60.*] 

Appeal    from    Superior   Court*    Cabarrus 
County;  Webb,  Judge. 


Action  by  Sye  Fom^  against  the  Postal 
Telegraph  Cable  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Jerome,  Maness  ft  Slkes,  for  appellant 
Montgomery  &  Crowell,  for  appellee. 

WALKER,  J.  The  facts  in  this  case  suffi- 
ciently appear  In  the  opinion  of  the  court, 
filed  at  this  term,  in  the  case  of  Dan  Forney 
against  the  same  defendant  67  S.  E.  lOlL 
The  question  presented  in  this  case  is  wheth- 
er the  letter  sent  to  the  defendant  by  the  at- 
torneys of  Dan  Forney  was  a  sufficient  no- 
tice of  claim  by  Sye  Forney,  the  plaintiff  in 
this  suit  The  plaintiff  alleges  that  he  had 
an  agreement  with  Dan  Forney,  to  the  effect 
that  he  would  arrange  with  Govan  Reeves  in 
regard  to  sending  a  telegram  concerning  Jar- 
ry,  who  is  named  in  the  message  which  was 
actually  sent  to  Dan  Forney  by  Reeves,  and 
that  Dan  Forney  agreed  to  notify  him  when 
the  message  was  received;  that  he  got  to 
Concord  on  Tuesday  after  the  message  was 
sent,  and  Dan  told  him  that  he  had  filed  a 
claim  for  him,  as  well  as  himself.  The  plain- 
tiff introduced  testimony  to  sustain  this  al- 
legation. We  think  the  question  whether 
the  plaintiff  duly  notified  the  defendant  of 
his  claim  must  be  determined,  not  by  any  se- 
cret agreement  between  him  and  Dan  For- 
ney, but  by  the  terms  of  the  letter  which  was 
addressed  by  the  attorneys  of  Dan  Forney  to 
the  defendant  The  company  had  no  knowl- 
edge of  any  agreement  between  Dan  Forney 
and  Sye  FOrney,  and  its  liability  to  the  plain- 
tiff must  be  determined  by  the  sufficiency  of 
the  letter  as  a  notice  of  claim  by  him.  We 
do  not  think  it  was  sufficient  for  that  pur- 
pose. It  purports  to  be  a  notice  of  claim 
filed  in  behalf  of  Dan  Forney  alone,  for  the 
sum  of  $2,000,  and  there  is  no  mention  of  any 
daim  by  Sye  Forney,  the  plaintiff  in  this 
case,  and  no  special  demand  for  damages  sus- 
tained by  him.  Any  one  reading  the  mes- 
sage would  at  once  conclude  that  it  was  in- 
tended as  a  notice  of  daim  for  the  amount 
specified  in  the  message,  by  Dan  Forney 
alone.  The  two  letters  written  by  the  de- 
fendant, one  on  December  13,  1907,  and  the 
other  on  January  21,  1908,  in  respect  to  the 
letter  of  Dan  Forney's  attorneys,  plainly 
show  that  the  company  placed  this  construc- 
tion upon  the  letter  and  considered  it  as  a 
demand  for  damages  by  Dan  Forney  alone. 
We  have  not  overlooked  the  fact  that,  at  the 
time  the  letter  was  mailed  by  the  attorneys 
to  the  defendant,  Sye  Forney  could  not  have 
suffered  any  mental  anguish,  and  therefore 
could  not  have  had  any  claim  for  damages, 
as  he  did  not  then  know  of  the  death  of 
Jerry,  which  is  mentioned  in  the  message, 
nor  did  he  ioiow  of  any  delay  by  the  com- 
pany in  delivering  the  message.  It  does  not 
appear  that  Dan  liad  any  authority  to  give 
the  company  any  notice  of  Sye  B^omey'a 
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daim  for  damages,  as  Ills  agent  He  had 
merely  been  requested  to  notify  Sye  Forney 
that  the  message  was  received  from  Govan 
Beeves.  The  ruling  of  the  court  was  there- 
fore correct 
No  error. 


(152  N.  C.  498) 

NBWKIRK  V.   STEVEyNS  et  aL 

(Supreme  Court  of  North  Carolina.     May  4, 

1910.) 

1.  Trial  (§  850*)~Sfeoiai.  Intebbogatobies 

—Bequests. 

Special  issues  tendered,  which  embraced 
facts  admitted  by  both  parues,  were  properly 
refused. 

[£3d.  Note.— *For  other  cases,  see  Trial,  Cent. 
Dig.  S  833 ;   Dec.  Dig.  {  350.*] 

2L  TBIAIi  (f  351*)— SpEGIAI.  iNTEBBOOATOBIEfih- 

Bbquests. 

Special  issues  tendered,  which  were  fully 
covered  by  issues  submitted  by  the  court  dispos- 
ing of  the  matters  in  controversy,  were  properly 
rerased. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  834 ;  Dec.  Dig.  S  351.*] 

8.  Attobney  and  Client  (§  76*)- Termina- 
tion OF  Relation. 

In  absence  of  special  circumstances,  the 
relation  of  attorney  and  client  terminates  with 
the  completion  of  the  work  for  which  the  attor- 
ney was  employed,  and  at  common  law  rendi- 
tion of  final  judgment  ended  the  suit,  so  as  to 
terminate  the  relation  of  attorney  and  client. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {{  120-131 ;  Dec.  Dig.  S  76.*] 

4.  Attobnet  and  Client  (§  1?3*)— Tebmina- 

TION   OF  BeLATION— ENTBT  OF  JUDGMENT. 

Where  final  judgment  was  rendered  for  a 
client  in  1903,  in  an  action  against  him  to  for- 
feit his  interest  in  land,  the  relation  between 
himself  and  his  attomev  in  such  suit  was  termi- 
nated, and  hence  in  1906,  when  he  executed  a 
deed  to  timber  on  the  land  to  his  former  attor- 
ney, the  latter  could  then  deal  with  reference  to 
the  land  without  any  possibility  of  undue  in- 
fluence or  advantage  over  him. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {$  230-249;  Dec.  l5ig.  { 
123.*1 

5.  Frauds,  Statute  of  (f  72*)  —  Contract 
FOR  Sale  of  Land — Part  Performance. 

An  oral  agreement  to  sell  another  standing 
timber,  accompanied  by  a  conveyance  thereof  to 
a  third  party  to  hold  until  the  vendee  i>aid  the 
purchase  money,  was  not  void  because  not  in 
writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §  117 ;  Dec.  Dig,  |  72.*] 

e.  Loos  AND  Logging  (5  3*)  —  Contracts — 
Sale  of  Timber  Land— Action— Sufficien- 
CT  OF  Evidence. 

In  an  action  to  recover  plaintiflTs  share  of 
the  proceeds  of  certain  timber  on  lands  belong- 
ing to  him,  for  which  he  executed  a  deed  to  de- 
fendant under  an  alleged  agreement  with  him 
and  a  third  person  that  the  timber  should  be 
sold  and  the  proceeds  divided  equally  between 
them,  where  the  complaint  alleged  that  defend- 
jint  and  the  third  person  fraudulently  concealed 
from  him  that  the^  had  agreed  to  sell  the  timber 
for  a  greater  pnce  than  they  represented  it 
would  be  sold  for,  testimony  was  admissible 
tending  to  show  the  sale  of  the  timber  outright 
by  plaintiff  to  the  third  person. 

[Ed.  Note.— For.other  cases,  see  Logs  and  Log- 
ging, Dec.  Dig.  §    &•] 


7.  Trial  ({  351*)— Special  Interrogatories 
—Bequests— Materiality. 

In  an  action  to  recover  plaintiff's  share  of 
the  proceeds  of  certain  timber  on  land  belonging 
to  him,  for  which  he  executed  a  deed  to  defend- 
ant under  an  alleged  agreement  with  him  and  a 
third  person  that  the  timber  should  be  sold  and 
the  proceeds  divided  equally,  where  the^  jury 
founu,  in  answer  to  special  issues,  that  defend- 
ant and  the  third  person  did  not  agree  to  divide 
the  proceeds  of  the  sale,  but  that  plaintiff  sold 
the  timber  outright  to  the  third  person,  a  special 
issue  tendered  as  to  whether  defendant  fraudu- 
lently represented  that  the  price  which  would 
be  paid  for  the  timber  was  a  certain  sum,  and 
fraudulently  concealed  that  it  would  be  sold  for 
a  greater  sum,  became  immaterial,  so  that  it 
was  not  error  not  to  require  it  to  be  answered. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  834 ;  Dec.  Dig.  §  361.*1 

8.  Trial  (§  352*)— Special  Interrogatorib8 
—Requests— Conformity  to  Pleadings. 

In  an  action  to  recover  plaintiff's  share  of 
the  proceeds  of  certain  timber  for  which  he  ex- 
ecuted a  deed  to  defendant  under  an  alleged 
agreement  with  him  and  a  third  person  that 
the  timber  should  be  sold  and  the  proceeds  di- 
vided, where  it  was  not  alleged  that  the  deed  to 
defendant  was  |[)rocured  by  false  representa- 
tions, a  special  issue  as  to  whether  defendant 
fraudulently  represented  to  plaintiff  that  the 
price  at  which  the  timber  would  be  sold  was  a 
certain  sum,  and  concealed  the  fact  that  it  was 
a  larger  sum,  was  not  raised  by  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Trial,  Dec. 
Dig.  {  352.*] 

Appeal  from  Superior  Conrt,  Duplin  Oonn- 
ty;  W.  R.  Allen,  Judge. 

Action  by  S.  H.  Newkirk  against  H.  L. 
Stevens  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Bountree  &  Carr  and  Kenan  Jk  Herring, 
for  appellant  Aycock  &  Winston*  for  appel- 
lees. 

WALKER,  J.  This  action  veas  brought  by 
the  plaintiff  against  the  defendant,  to  re- 
cover what  he  alleges  to  he  his  share  of  the 
proceeds  of  the  sale  of  certain  timber  upon 
the  lands  described  in  the  complah\t.  The 
plaintiff.  Swan  Hill  Newkirk,  owned  a  life 
estate  in  the  land,  and  the  remaindermen 
brought  a  suit  against  him  to  declare  the 
said  estate  forfeited  by  reason  of  waste,  al- 
leged to  have  been  committed  by  the  said 
Newkirk.  The  case  was  tried,  and  Newkirk 
in  the  year  ld03  recovered  a  judgment.  In 
which  the  jury  found,  and  the  court  declared, 
that  the  estate  had  not  been  forfeited,  and 
further  adjudged  that  the  plaintiffs  pay  the 
costs  of  the  action*  The  plaintiff  in  this  ac^ 
tlon  alleges  that  he  employed  the  law  firm  of 
Stevens,  Beasley  &  Weeks,  who  are  the  de- 
fendants in  this  action,  to  appear  for  him  in 
the  suit  brought  by  the  remaindermen,  to 
which  we  have  already  referred,  and  that 
he  and  the  defendants  entered  into  a  writ- 
ten agreement,  by  which  the  defendants  were 
to  receive  one-half  of  the  land  recovered  by 
him  in  the  action,  and,  if  he  was  cast  in  the 
suit,  that  they  would  not  receive  anything 
for  their  services  as  attorneys.    The  execu- 
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tlon  of  this  contract  was  admitted  by  the 
defendants.  The  plaintiff  farther  alleged  that 
in  1906»  while  the  defendants  were  still  his 
attorneys,  he  executed  to  the  defendant  Stev- 
ens a  deed  for  his  interest  in  the  said  timber, 
for  a  stated  consideration  of  $800,  but  that 
no  consideration  actually  passed  to  the  plain- 
tiff, and  that  the  said  deed  was  made  upon 
an  agreement  between  the  plaintiff  and  the 
said  Stevens  and  one  Henry  E.  Shaw,  who 
represented  his  wife,  Virginia  D.  Shaw,  in 
the  said  transaction,  that  the  timber  should 
be  sold,  and  each  of  the  parties — that  is,  the 
plaintiff,  H.  L.  Stevens,  and  Virginia  D.  Shaw 
— should  receive  one-third  of  the  proceeds  of 
sale.  The  plaintiff  further  alleges  that  the 
said  Stevens  and  Shaw,  at  the  time  the  deed 
was  executed  by  the  plaintiff  to  the  said 
Stevens,  had  actually  agreed  to  sell  the  tim- 
ber to  Caldwell  Hardy,  who  was  acting  as 
trustee  for  the  Carolina  Timber  Company, 
for  the  sum  of  $6,000,  and  that  they  fraudu- 
lently concealed  the  fact  from  him,  and  rep- 
resented that  the  land  would  be  sold  for 
$2,400,  and  by  the  agreement  between  them 
that  he  would  receive,  as  his  share  of  the 
proceeds,  the  sum  of  $800.  The  defendants 
in  their  answer  denied  the  allegations  of  the 
complaint  and  the  fraudulent  representation 
and  concealment,  and  averred  the  truth  to 
be  that  the  plaintiff,  prior  to  the  execution  of 
the  deed  to  Stevens  for  the  recited  consid- 
eration of  $800,  had  agreed  to  sell  his  inter- 
est in  the  timber  to  Henry  E.  Shaw,  acting 
in  behalf  of  his  wife,  Virginia  D.  Shaw,  who 
then  owned  an  interest  in  the  land,  and  that 
the  deed  was  made  to  H.  L.  Stevens,  with  the 
express  understanding  and  agreement  that 
he  would  convey  the  land  to  H.  B.  Shaw,  or 
his  wife,  when  the  purchase  money  should  be 
paid  by  the  latter ;  that  is,  the  sum  of  $800. 
That  no  offer  of  $6,000  for  timber  on  the  land 
had  been  made  by  any  one  until  after  the 
plaintiff  executed  the  deed  to  Stevens  for  the 
consideration  of  $800  on  February  12,  1906, 
and  that  the  timber  was  purchased  after  that 
time  by  Caldwell  Hardy,  as  agent  for  the 
Carolina  Timber  Company,  and  that  there 
was  no  agreement  as  to  the  division  of  the 
proceeds  of  sale,  and  no  fraudulent  represen- 
tation by  the  defendant  H.  L.  Stevens,  or  H. 
E.  Shaw.  That  the  deed  was  executed  by  the 
plaintiff  to  the  defendant  H.  L.  Stevens  In 
order  that  he  might  hold  the  legal  title  until 
the  purchase  money  was  paid  by  H.  E.  Shaw, 
as  the  plaintiff  was  unwilling  to  make  the 
title  directly  to  H.  E.  Shaw,  as  agent  of  his 
wife,  until  the  purchase  money  had  been 
paid. 

The  plaintiff  tendered  certain  issues,  nine 
in  all,  which  the  court  refused  to  submit  to 
the  Jury,  and  instead  thereof  submitted  the 
following? 

"(1)  Did  defendant  H.  L.  Stevens  agree 
with  plaintiff  to  pay  one-third  of  the  amount 
for  which  the  timber  was  sold?    Ans.  No. 

''(2)  Did  H.  B.  Shaw  agree  with  the  plain- 


tiff tb  pay  him  one-third  of  the  amount  for 
which  the  timber  was  sold?    Ans.  No. 

*H3)  Did  the  plaintiff  sell  his  interest  in  the 
timber  for  $800  to  H.  E.  Shaw?    Ans.  Yes. 

"(4)  If  so,  did  plaintiff  execute  the  deed  to 
H.  L.  Stevens  with  instructions  to  convey  the 
timber  to  said  Shaw  upon  the  payment  of 
$800?    Ans.  Yes. 

"(5)  Did  defendant  H.  L.  Stevens  frauda- 
lently  represent  to  the  plaintiff  that  the  pur- 
chase price  of  the  timber  was  $2,400,  and 
fraudulently  conceal  the  fact  that  the  pur- 
chase price  of  the  timber  was  $6,000,  and 
thereby  induce  the  plaintiff  to  execute  his 
deed  for  said  timber?'* 

The  plaintiff  objected  to  the  submission  of 
the  third  issue,  because  there  was  no  written 
contract  between  plaintiff  and  H.  E.  Shaw, 
and  there  is  nothing  in  the  pleadings  which 
raised  such  an  issue.  The  Jiury  answered 
the  fifth  issue,  "No,"  but  erased  the  answer, 
and  returned  a  verdict  only  upon  the  first 
four  issues,  and  the  court  thereupon  instruct- 
ed the  Jury  that  it  was  not  necessary  to  an- 
swer the  fifth  issue,  as  the  plaintiff  did  not 
allege  in  his  complaint  that  the  deed  had 
been  procured  fraudulently,  but  he  sued  for 
the  recovery  of  his  share  of  the  proceeds  of 
sale,  which  had  been  actually  received  by 
H.  L.  Stevens  and  H.  E.  Shaw  from  the  Caro- 
lina Timber  Company.  The  court  ruled  that 
there  were  only  two  allegations  made  by  the 
plaintiff:  (1)  That  the  defendants  had  agreed 
to  pay  him  one-third  of  the  amount  received 
from  the  sale  of  the  timber;  (2)  that  H.  I^ 
Stevens  was  his  attorney,  and  that  he  held 
any  amount  that  was  received  from  the  pro- 
ceeds of  sale  for  the  plaintiff.  The  court  held 
that  the  fifth  issue  was  immaterial  or  irrel- 
evant to  the  controversy;  the  Jury  having 
found  that  the  plaintiff  had  sold  the  land  to 
H.  E.  Shaw,  acting  in  behalf  of  his  wife, 
before  the  deed  of  February  12,  1906,  was  ex- 
ecuted to  the  defendant  H.  L.  Stevens.  The 
plaintiff  duly  excepted  to  the  ruling  of  the 
court  in  regard  to  the  fifth  issue,  and  to  the 
refusal  of  the  court  to  submit  the  issues  ten- 
dered by  him.  We  do  not  think  the  court 
committed  any  error  in  refusing  to  submit 
the  issues  tendered  by  the  plaintiff.  Several 
of  them  embraced  facts  which  had  been  ad- 
mitted by  the  parties,  and  the  others  were 
fully  covered  by  the  issues  which  the  coart 
afterwards  submitted  to  the  Jury,  and  which, 
virtually  disposed  of  the  real  matters  In  con- 
troversy between  the  parties.  We  think  that 
the  ruling  of  the  court  as  to  the  fifth  issue 
was  correct*  for  the  reason  which  we  wil) 
hereafter  state. 

The  first  ground  upon  which  the  plaintiff 
rests  his  case,  namely,  that  he  is  entitled  to 
recover  one-half  of  the  proceeds  of  the  sale 
of  the  land,  which  were  received  by  H.  L*. 
Stevens,  because  the  said  Stevens  was  at  the 
time  his  attorney,  appears  to  us  to  be  unten- 
able. It  must  be  true  that  the  relation  of  at- 
torney and  client  in  a  case  like  this  one  does 
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not  last  forever.  It  ends  at  some  time,  and 
the  time  that  the  relation  terminates  in  any 
particular  case  will  depend  upon  the  fiicts 
and  drcumstances  and  the  nature  of  the  em- 
ployment or  retainer.  In  the  absence  of  spe- 
cial drcumstances,  '*the  employment  of  an 
attorney  continues  as  long  as  the  suit  or 
business  upon  which  he  is  engaged  is  pend- 
ing, and  ordinarily  comes  to  an  end  with  the 
completion  of  the  special  task  for  which  he 
was  employed.  At  common  law  the  obtaining 
of  a  final  judgment  was  such  a  termination 
of  a  suit  as  brought  the  relation  to  a  close." 
4  Cyc.  952. 

In  Treasurers  y.  McDowell,  1  Hill,  184,  26 
Am.  Dec.  167,  it  was  held  that:  **The  author- 
ity of  an  attorney,  when  considered  with  a 
view  to  the  duties  he  is  required  to  perform, 
is  confined  to  the  conduct  and  management 
of  his  client's  case,  in  which  his  skill  and 
learning  only  are  put  In  requisition,  and  the 
right  to  receive  his  client's  money  with  spe- 
cial authority  is  an  interpolation,  the  policy 
of  which  may  well  be  questioned,  however 
convenient  it  may  be  in  practice,  and  ought 
not  to  be  extended."  So,  in  Dangerfleld  v. 
Thruston,  8  Mart  (N.  S.  La.)  232,  It  is  held 
to  be  a  general  rule  that  the  authority  of  an 
attorney  ceases  with  the  termination  of  a 
suit  See,  also,  Mordecal  v.  Charleston,  8  S. 
C.  100;  HlUegass  v.  Bender,  78  Ind.  225; 
Berthold  v.  Fox,  21  Minn.  51;  Jackson  v. 
Bartlett,  8  Johns.  (N.  Y.)  861;  Kellogg  v. 
Gilbert,  10  Johns.  (N.  Y.)  221,  6  Am.  Dec. 
835;  Eamm,  v.  Stark,  14  Fed.  Cas.  No.  7,604. 
In  Branch  v.  Walker,  d2  N.  a  90,  this  court 
tield  that  the  relation  of  an  attorney,  with 
respect  to  the  suit  in  which  he  is  employed 
to  prosecute  or  defend,  "does  not  cease  in  any 
case  until  the  Judgment  of  the  court,  where 
It  is  pending.  Is  consummated ;  that  is,  made 
permanently  effectual  for  its  purpose,  as  con- 
templated by  law" — citing  Walton  v.  Sugg, 
61  N.  C  98,  93  Am.  Dec.  680,  and  Rogers  v. 
McKenzie,  81  N.  G.  164. 

It  appears  in  the  case  at  bar  that  a  Judg- 
ment for  the  plaintiff  was  entered  in  the  suit 
against  him  to  forfeit  his  life  estate  for 
waste,  alleged  to  have  been  committed  by 
him,  as  early  as  1903.  This  was  a  final  Judg- 
ment, and  fully  established  the  title  to  the 
life  estate  in  him ;  the  defendant  having  paid 
the  costs,  and  the  Judgment  having  been  **con- 
summated  and  made  permanently  effectual 
for  its  purpose,  as  contemplated  by  law,"  the 
relation  of  attorney  and  client  was  terminat- 
ed in  1906.  We  may  safely  assert  that,  in  the 
year  1906,  when  the  deed  was  made  to  H.  L. 
Stevens  by  the  plaintiff,  and  three  years  aft- 
er the  Judgment  had  been  entered  in  the  suit 
against  the  plaintiff  in  this  action,  there  was 
no  relation  subslstlnst  between  the  plaintiff 
and  H.  Lw  Stevens  as  his  attorney  in  this  ac- 
tion, whidi  made  it  unconsdonable  for  H.  L. 
Stevens  to  deal  with  the  plaintiff  in  any 
transaction  respecting  the  land,  or  which  was 


calculated  to  give  H.  L.  Stevens  any  undue 
infiuence  or  advantage  over  the  plaintiff  with 
respect  to  any  such  dealing.  Besides,  it  ap- 
pears by  the  verdict  of  ttie  Jury  that  the 
plaintiff  had  previously  sold  the  land  to  H. 
B.  Shaw,  and  the  legal  title  was  vested  In 
Stevens,  for  the  purpose  of  securing  the  pur- 
chase money.  It  Is  contended,  though,  that 
the  agreement  of  the  plaintiff  to  sell  to  H.  B. 
Shaw,  not  being  in  writing,  was  for  that  rea- 
son void,  but  this  contention  is  fully  met 
by  the  case  of  Sykes  v.  Boone,  132  N.  0.  199, 
43  S.  EX  645,  95  Am.  St  Rep.  619,  and  the 
authorities  therein  cited.  That  case  has  been 
approved  by  this  court  several  times  since  It 
was  dedded.  Avery  v.  Stewart,  136  N.  C. 
441,  48  S.  E.  775,  68  L.  R.  A.  776 ;  Davis  v. 
Kerr.  141  N.  0.  11,  53  S.  B.  519 ;  Chappell  v. 
White,  146  N.  G.  571,  60  S.  B.  635 ;  Gaylord 
V.  Gaylord,  150  N.  C.  222,  63  S.  B.  1028.  We 
are  of  the  opinion,  therefore,  that  the  testi- 
mony tending  to  show  the  sale  by  the  plain- 
tiff in  this  case  to  H.  E.  Shaw,  for  his  wife, 
was  properly  submitted  to  the  Jury  for  their 
consideration.  It  would  seem,  at  least,  to 
have  been  competent  with  respect  to  the  alle- 
gation of  the  plaintiff  that  H.  B.  Shaw  and 
the  defendant  H.  L.  Stevens  had  made  a 
fraudulent  representation  to  the  plaintiff,  and 
had  agreed  to  divide  the  proceeds  of  the  sale 
of  the  land  equally,  when  made. 

The  fifth  issue,  which  related  to  the  fraud- 
ulent representation  of  H.  L.  Stevens  as  to 
the  amount  which  had  actually  been  received 
for  the  timber  or  agreed  to  be  paid,  became 
Immaterial  when  the  Jury  found  by  their  ver- 
dict, not  only  that  the  plaintiff  had  sold  his 
interest  in  the  timber  for  $800  to  H.  B.  Shaw, 
but  that  Stevens  and  Shaw  ha'd  not  agreed 
with  him  to  divide  the  proceeds  of  the  sale, 
as  alleged  in  the  complaint.  Besides,  the 
fifth  issue  was  not  presented  by  the  plead- 
ings, as  it  is  not  alleged  that  the  deed  to  H. 
li.  Stevens  by  the  plaintiff  was  procured  by 
any  false  representation,  and  the  plaintiff 
seeks  only  to  recover  Uis  share  of  the  actual 
proceeds  of  the  sale.  What  we  have  said 
disposes  of  the  defendant's  prayers  for  in- 
struction, and  the  ruling  of  the  court  below, 
upon  the  verdict  as  returned  by  the  Jury, 
and  which  embraced  all  the  material  issues 
between  the  parties,  was  correct 

No  error. 


OfllN.  0.441) 

TUDOR  V.  BOWBN. 

(Supreme  Court  of  North  Carolina.     May  4, 

1910.) 

1,  Negligence  (|  I*)— Natube. 

Negligence  is  essentially  relative  and  com- 
parative; the  legal  duty  owed  to  others  being 
the  accepted  standard,  and  being  measured  by 
the  exigencies  of  the  occasion. 

[Bd.  Note.— For  other  cases,  see  NegUgenos, 
Cent*  Dig.  S  1;    Dec  Dig.  fi  I,*] 
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2.  Negligercb  (I  1*)  ^  AonoiTABLB  Nbgli- 

OSI7CX. 

A  want  of  caution  to  avoid  injuij  wbere 
the  duty  to  exercise  caution  is  incumbent,  and  a 
reckless  or  heedless  use  of  a  dangerous  agency, 
in  a  location  where  the  peril  from  its  use  is 
'clbvious,  constitute  breaches  of  duty,  which  in 
causing  injury  may  become  actionable  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |  1 ;  Dec  Dig.  S  1.*] 

S.  Municipal  CJorpobations  (8  705*)— Usb  of 
Stbeitd— Automobiles. 

It  is  the  duty  of  the  operator  of  an  auto- 
mobile upon  highways  to  employ  a  degree  of 
«are  commensurate  with  the  risk  of  danger  to 
others,  engendered  by  the  use  of  such  a  machine 
on  a  public  street  and  he  must  use  every  reason* 
able  precaution  to  avoid  causing  injury,  which 
requires  him  to  take  into  consideration  the  char- 
acter of  Mb  machine  and  its  tendency  to  frighten 
horses. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Ck>rporations.  Cent  Dig.  IS  151&-1517;  Dec 
Dig.  S  106*] 

4.   MUIflOIPAL  GOBPOBATIONS  (|  705*)— USE  07 

Automobiles— Cabs  Rbquibed.. 

An  automobilist  must  do  whatever  is  rea- 
sonably required  to  relieve  persons  of  peril  when 
he  sees  a  horse  is  becoming  frightened  by  his 
machine,  and  where  defendant  "cranked  up" 
his  automobile  in  close  proximity  to  a  team  of 
horses  manifesting  fright  at  the  noise,  which 
defendant  must  have  seen  if  observant,  and  he 
continued  cnmking  until  his  machine  started  up 
with  such  a  noise  that  the  horses  ran  away,  he 
was  liable  for  the  damage  they  caused,  especially 
where  his  machine  to  his  knowledge  was  one 
making  an  unusual  amount  of  noise  when 
cranked.   • 

[£2d.  Note.~For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S8  1515-1517;  Dec. 
Dig.  S  705.*J 

Appeal  from  Superior  Court,  Forsyth 
County;   Long,  Judge. 

Action  by*  George  G.  Tudor  against  R.  i. 
Bowen.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    AfQlrmed. 

The  plaintiff  alleged  that  his  team  of  hors- 
es were  made  to  take  fright  and  run  away 
hy  reason  of  the  negligent  management  and 
operation  of  an  automobile  hy  defendant  up- 
on the  streets  of  Winston-Salem,  whereby 
plaintiff  was  damaged. 

Upon  the  pleadings  these  Issues  were  sub- 
mitted: 

^(1)  Was  the  plaintiff's  property  Injured 
by  the  negligence  of  the  defendant,  as  al- 
leged in  the  complaint?    Ans.  Yes. 

"(2)  Did  the  plaintiff,  or  his  agent,  by  his 
own  'negligence  Contribute  to  the  injury  to 
bis  own  property?    Ans.  No. 

''(^  What  damage,  if  any,  is  the  plaintiff 
fintltled  to  recoYW?    Ans.  $168." 

There  was  a  judgment  for  plaintiff,  from 
which  defendant  appealed. 

The  defendant  excepted  to  each  of  the  fol- 
lowing paragraphs  of  the  charge  of  the 
court,  and  assigned  the  same  as  error: 

*'(2)  Although  the  jury  may  find  that  there 
was  nothing  unusual  about  the  defendant's 
automobile,  and  that  it  did  not  make  any 
unusual  noise,  still,  if  they  further  find  that 


the  defendant  knew,  or  could  by  the  exer- 
cise of  that  care  required  of  him  under  the 
circumstances — ^that  Is,  by  the  use  of  ordi- 
nary care — ^haye  known,  that  the  horses 
were  restless  and  had  been  frightened  by  his 
automobile,  if  the  jury  find  as  a  fact  that 
they  were  restless  and  frightened  thereby, 
then  it  was  a  wrongful  and  negligent  act 
for  him  to  haye  done  anything  in  reference 
to  his  automobile  which  would  haye  been 
considered  by  an  ordinarily  prudent  man  to 
haye  a  tendency  to  Increase  their  fright  and 
cause  them  to  run  away;  and,  if  the  jury 
find  that  the  defendant,  under  the  circum- 
stances just  stated,  cranked  his  machine  and 
started  It  off,  and  by  the  noise  made  thereby 
the  team  was  caused  to  run  away,  they  will 
answer  the  first  issue  'Yes.' " 

"(3)  If  the  jury  should  find  from  the  evi- 
dence that,  in  attempting  to  start  the  de- 
fendant's machine,  It  made  an  unusually 
loud  and  alarming  noise,  one  calculated  to 
startle  or  frighten  horses  of  ordinary  tem- 
per and  training,  and  this  condition  of  the 
machine  was  known  to  the  defendant,  it  was 
his  duty  in  operating  said  machine  to  use 
reasonable  prudence  in  seeing  that  no  horses 
or  animals  were  about,  and  so  situated  as, 
under  reasonable  circumstances,  would  be 
frightened  by  the  starting  of  the  said  ma- 
chine; and  if  the  defendant,  knowing  that 
he  liad  a  machine  which  made  such  an  un- 
usual and  alarming  noise,  failed  to  look 
around  or  to  regard  horses  that  were  fright- 
ened in  his  immediate  yicinlty,  and  went 
on  cranking  his  machine,  making  such  a 
noise  as  would  reasonably  scare  horses  of 
ordinary  temper  and  training,  and  if  there- 
by as  a  proximate  result  plaintiff^s  horses 
were  scared  and  the  injury  brought  about, 
he  would  be  guilty  of  negligence,  and  yon 
will  answer  the  first  issue  'Yes.* " 

Watson,  Buxton  &  Watson,  for  appellant. 
Manly  &  Hendren,  for  appellee. 

BROWN,  J.  No  motion  to  nonsuit  wa» 
made,  and  no  assignment  of  error  challenges 
the  sufficiency  of  the  evidence  upon  the  Ia- 
sue  of  negligence.  So  we  have  to  consider 
only  the  correctness  of  the  portions  of  the 
charge  excepted  to  in  view  of  the  evidence 
adduced  on  the  trial.  In  the  brief  the  de- 
fendant abandons  the  first  assignment  of  er- 
ror, and  confines  his  criticisms  to  the  second 
and  third  paragraphs  of  the  charge. 

The  evidence  Introduced  by  the  plaintUT 
tends  to  prove  that  the  defendant  was  driv- 
ing his  automobile  on  the  streets  of  Winston- 
Salem,  and  stopped  It  for  purposes  of  exami- 
nation within  a  few  feet  of  where  plaintifTs 
team  of  horses  were  standing  harnessed  to- 
a  surrey  and  in  charge  of  a  competent  driir- 
er;  that  the  machine  could  not  be  seen  by 
the  horses,  but  could  be  heard  by  them;  that 
when  the  machine  was  being  cranked  for 
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the  puxpoBe  of  startitDg,  one  horse  began  to 
prance  and  show  symptoms  of  fright;  that 
the  cranking  kept  on  and  did  not  stop, 
causing  the  horses  to  mn  away  and  Injure 
themselves  and  the  vehicle;  that  the  driver, 
when  the  cranking  commenced,  called  to  de- 
fendant to  "Walt  a  minute,"  but  whether 
the  call  was  heard  or  not  does  not  appear. 
This  evidence  also  tends  to  prove  that  the 
defendant's  automobile  made  a  most  unusual 
and  loud  noise  while  being  cranked  up;  that 
*the  gear  wheels  were  loose,  and  made  a 
terrible  noise*';  that  no  other  machine  makes 
such  a  fearful  noise;  that  it  could  have  been 
avoided  by  using  rawhide  gearing  but  de- 
fendant said  the  price  was  too  high.  Upon 
this  phase  of  the  evidence  we  think  his  hon- 
or's charge  is  supported  by  generally  recog- 
nized principles  of  law.  Negligence  is  es- 
sentially relative  and  comparative.  The  le- 
gal duty  we  owe.  to  others  is  the  accepted 
standard,  and  that  duty  is  measured  by  the 
exigencies  of  the  occasion.  A  want  of  cau- 
tion to  avoid  Injury,  where  the  duty  to  ex- 
ercise caution  is  incumbent,  and  a  reckless 
or  heedless  use  of  a  dangerous  agency  tn  a 
locality  where  the  peril  from  its  use  is  ob- 
Tlous,  constitute  breaches  of  duty  which 
may  become,  when  causing  injury,  action- 
able negligence.  As  has  been  said,  "the 
term  covers  all  those  shades  of  inadvertence 
which  range  between  deliberate  intention  on 
the  one  hand  and  total  absence  of  respon- 
Blble  consciousness  on  the  other.*'  Cooke  v. 
Traction  Co.,  80  Md.  654,  81  Atl.  327;  Rail- 
way Co.  V.  Jones,  95  IT.  S.  439,  24  Ia  Ed.  506. 
The  existence  of  negligence  is  therefore  to 
be  sought  for  in  the  facts  and  surroundings 
of  each  particular  case. 

Although  the  use  of  automobiles  began 
In  recent  years,  it  seems  to  have  caused 
much  litigation,  though  not  in  this  state. 
It  is  the  consensus  of  Judicial  opinion  that  it 
is  the  duty  of  the  operator  of  an  automo- 
bile upon  highways  and  public  streets  to  use 
every  reasonable  precaution  to  avoid  caus- 
ing injury,  and  this  duty  requires  him  to 
take  into  consideration  '*the  character  of  his 
machine  and  its  tendency  to  frighten  hors- 
es,*' Hannlgan  v.  Wright,  5  PennewiU  (Del.) 
537,  63  Atl.  234;  House  v.  Cramer,  18  Am. 
A  Eng.  Ann.  Cas.  p.  463,  note,  and  cases 
cited.  The  possession  of  a  powerful  or  dan- 
gerous vehicle  imposes  upon  the  chauffeur 
the  duty  of  employing  a  degree  of  care  com- 
mensurate with  the  risk  of  danger  to  others, 
•engendered  by  the  use  of  such  a  machine  on 
a  public  thoroughfare. 

Upon  the  case  as  made  out  by  plaintiff  we 
think  the  defendant  is  liable  for  the  damage 
4lone,  upon  two  phases  of  the  evidence: 

1.  The  proximity  of  the  auto  to  plaintiffs 
team  when  it  stopped  was  such  that  defend- 
ant must  have  seen  the  horses  and  vehicle, 
unless  he  was  either  blind  or  guilty  of  gross 


carelessness.  There  is  evidence,  sufficient  to 
go  to  the  Jury  that  when  the  defendant  be- 
gan to  "crank  up,"  the  animals  manifested 
fright,  and  that  defendant,  if  at  all  observ- 
ant, must  have  seen  it,  but,  instead  of  stop- 
ping his  cranking,  he  continued  until  his 
machine  started.  It  is  well  settled  that  it 
is  the  duty  of  an  autoist  to  stop  his  machine, 
or  to  do  whatever  is  reasonably  required  to 
relieve  persons  of  perils  when  he  sees  a  horse 
is  becoming  frightened  by  his  machine.  Ind. 
Springs  Co.  v.  Brown,  165  Ind.  465,  74  N.  B. 
615,  1  L.  R.  A.  (N.  S.)  238,  6  Am.  &  Eng. 
Ann.  Cas.  656;  Shlnkle  y.  McOuUough,  116 
Ky.  960,  77  S.  W.  196,  105  Am.  St  Rep.  249; 
House  V.  Cramer,  supra,  and  cases  cited  ii> 
notes.  This  duty  is  imposed  by  statutes  in 
many  states  regulating  the  use  of  automo- 
biles, but  we  think  it  is  easily  deduclble 
from  elementary  principles  of  the  common 
law.  Long  v.  Warlick,  148  N.  C.  32,  61  S. 
B.  617.  It  was  the  duty  of  this  defendant, 
assuming  that  his  machine  was  a  normal 
one,  when  he  began  to  '*crank  up'*  to  keep  a 
watchful  eye  on  the  horses  standing  so  close 
by.  It  was  his  duty,  when  he  saw  that  they 
were  manifesting  symptoms  of  fright,  to  stop 
at  once,  until  the  horses  could  be  removed. 
There  Is  evidence  that  in  this  respect  the 
defendant  failed  in  his  duty. 

2.  The  plaintiff  shows  by  evidence  that 
defendant's  machine  was  not  a  normal,  but 
a  most  abnormal,  one;  that  the  noise  it  made 
when  cranking  up  was  something  "terrible," 
to  use  the  expression  of  one  witness.  That 
defendant  was  fully  aware  of  this,  and  re- 
fused to  correct  it  because  of  the  incidental 
expense,  is  testified  to  by  the  machinist 
Hamlin.  His  honor  might  well  have  told 
the  Jury  that  to  crank  up  such  a  defective 
and  abnormal  machine  In  close  proximity  to 
a  pair  of  horses,  without  giving  the  driyer 
notice  to  remove  them,  is  per  se  negligence. 
This  imposes  no  great  burden  upon  those 
who  use  the  public  highways,  even  with  the 
best-equipped  and  safest  machines.  To  re* 
quire  less  would  render  the  highways  of  the 
country  dangerous  to  the  lives  and  property 
of  those  who  daily  use  them. 

We  are  of  opinion  that  his  honor  correctly 
and  fairly  st^pmltted  the  case  to  the  Juxy, 
in  a  charge  free  from  error. 

No  error. 


068  N.  C.  606) 
NORRIS  V.  ATLANTIC  COAST  LINE  R,  CO. 

(Supreme  Court  of  North  Carolina.    May  4, 

1910.) 

1.  Raxlboads  (H  812,  830^)— Tbavelebs  ozr 
Highways— Negliqencb. 

A  person  travellnfi^  on  a  highway  so  close 
to  a  railroad  track  and  In  such  a  position  that 
the  approach  of  a  train  shonld  be  adverted  to  in 
the  exercise  of  reasonable  care  for  his  own  safe- 
ty may  rely  to  some  extent  on  the  signals  to 
be  given  by  trains  at  public  crossings  and  oth« 
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er  points  when  signals  are  ordinarily  required, 
and  a  failure  of  trainmen  to  {^ve  proper  sig- 
nals at  such  points  is  ordinarily  evidence  of 
negligence,  and,  where  such  failure  is  the  prox- 
imate cause  of  an  injury,  it  is  In  some  circum- 
stances actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  990,  1078;  Dea  Dig.  S$  812, 
330.«] 

2.  Railboads   (IS   370,    385*)  —  Injubies  to 
Person  on  Track— Negligence. 

A  person  who  is  po  a  railroad  track  at  a 
place  where  travelers  are  habitually  accustomed 
to  use  the  same  for  a  walkway  may  rely  to  some 
extent  on  signals  to  be  given  b^  trains  at  points 
where  signals  are  usually  required,  and  the  fail- 
ure of  the  trainmen  to  give  signals  at  such 
points  is  ordinarily  evidence  of  negligence,  and, 
where  the  failure  is  the  proximate  cause  of  in- 
Jury^  it  is  under  some  circumstances  actionable 
negligence. 

[Ed.  Note. — ^For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  1263-1265,  1312;  Dec.  Dig.  S§ 
870.  385.*] 

8.  Railroads  ($  365*)— Injury  to  Persons 
ON  Track. 

It  is  negligence  for  a  railroad  to  run  an 
engine  and  tender  backwards  at  night  at  a 
high  speed  through  a  thickly  settled  community 
where  a  large  number  of  persons  are  accustomed 
to  use  the  track  as  a  walkway,  without  giving 
signals  at  public  crossings  and  with  onl^  a 
lantern  in  front  of  the  tender  throwing  light 
along  the  track  for  only  10  or  15  feet,  and, 
where  a  person  on  the  track  is  Injured  in  con- 
sequence thereof,  actionable  negligence  may  be 
inferred. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  1254-1256 ;    Dec.  Dig.  |  365.*] 

4.  Railroads  (§  398*)— Injury  to  Person  on* 
Track— Negligence. 

In  an  action  for  injuries  to  a  person  struck 
by  an  engine,  evidence  held  to  warrant  a  finding 
of  negligence  of  the  railroad  in  the  operation  of 
the  engine. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1356 ;   Dec.  Dig.  §  89a*] 

5.  Negligence  (J  72*)— Contributory  Neg- 
ligence. 

Where  one  is  suddenly  subjected  to  immi- 
nent peril  through  another's  negligence,  either 
a  comrade  or  a  bystander  may  attempt  to  save 
him.  and  his  conduct  in  so  doing  is  not  subject 
to  tne  rules  of  ordinary  situations,  and  the  con- 
tributory negligence  of  the  imperiled  person 
does  not  affect  the  question  as  between  the 
wrongdoer  and  the  comrade  or  bystander  who 
may   extend    the   help   which   the   occasion   re- 

?|uires  without  being  charged  with  a  wrong,  and 
ull  allowance  must  be  made  for  the  emergency 
presented. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  $§  90,  100;   Dec.  Dig.  §  72.*] 

6.  Railroads  (J  400*)— Injuries  to  Persons 
on  Tracks— Contributory  Negligence. 

Where  a  railroad  negligently  ran  an  engine 
and  tender  backwards  at  night  at  a  high  speed 
through  a  thickly  settled  community,  where  a 
large  number  of  persons  are  accustomed  to  use 
the  track  as  a  walkway,  and  where  two  persons 
were  on  the  track,  the  act  of  one  in  attempting 
to  save  the  other  on  discovering  the  peril  was 
not  contributory  negligence  as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1377;   Dec.  Dig.  |  400.*] 

Appeal  from  Superior  Court,  Harnett 
County;   W.  R.  Allen,  Judge. 

Action  by  R.  B.  Norrls  against  the  Atlan- 
tic Coast  Line  Railroad  Company.     From  a 


judgment  for  plaintiff,   defendant  appeals. 
Affirmed. 

There  was  evidence  on  the  part  of  plain- 
tiff which  tended  to'  show  that  on  the  night 
of  June  4,  1906,  plaintiff,  with  a  comrade, 
one  J.  H.  Stewart,  left  the  village  of  Benson, 
a  station  on  defendant's  road,  and  was 
walking  along  the  track  towards  Dunn;  that 
they  left  Benson  about  10:30  p.  m.,  just  after 
the  regular  train  had  passed,  and  at  a  point 
about  2%  miles  from  Benson  Stewart  said, 
"Let's  rest,"  and  sat  down  on  a  cross-tie 
with  his  head  a  little  dropped;  that  while 
Stewart  was  so  placed,  and  plaintiff  was 
standing  across  the  track  near  the  ties,  an 
engine  and  tender  of  defendant  company 
approached,  the  tender  being  In  front  as  it 
was  moving;  that  the  engine  was  off  sched- 
ule, going  down  the  road  to  relieve  a  passen- 
ger train,  which  had  been  disabled  and  was 
waiting  on  the  track  some  distance  away; 
that  It  had  a  lantern  In  front  of  the  tender, 
which  gave  light,  throwing  a  light  on  the 
track  for  10  or  15  feet  In  front  as  It  was 
moving;  that  there  were  several  public  cross- 
ings back  of  them,  one  of  them  a  very  much 
used  crossing  about  250  yards  away,  and  an- 
other 245  yards  ahead;  that  there  were  also 
two  whistle  posts  near,  the  point  being  In 
the  vicinity  of  Mingo,  another  station  on  the 
road;  that,  when  plaintiff  realized  It  was  a 
train,  he  called  to  Stew^art  and  then  Jumped 
across;  the  track  to  pull  him  off.  and  in  the 
effort  to  save  him  they  were  struck  by  the 
engine,  and  Stewart  was  killed  and  plaintiff 
badly  Injured;  that  it  was  a  thickly  settled 
community  where  people  were  much  accus- 
tomed to  use  the  track,  and  the  engine  ap- 
proached running  very  rapidly  and  witliout 
giving  any  signnls.  Plaintiff  testified  that 
he  saw  the  light  on  the  tender  in  time  to 
have  saved  Stewart,  but  did  not  realize  it 
was  a  train  till  he  called.  There  was  a  sign- 
ed statement  by  plaintiff,  Introduced  by  de- 
fendant, which  had  been  made  shortlv  after 
the  occurrence,  and  tending,  in  some  respects, 
to  contradict  his  statement. 

Some  of  the  evidence  pertinent  to  the  is- 
sues Is  set  out  In  the  record  as  follows: 

Plaintiff  testified:  "I  and  J.  H.  Stewart 
were  coming  from  Benson  on  June  4,  1006. 
We  left  Benson  about  10:30  at  night,  and 
traveled  3  or  3%  miles.  We  left  after  the 
shoofly  and  traveled  on  the  railroad.  Stew- 
art sat  down  and  said,  'Let's  rest.'  We  had 
passed  several  crossings.  Stewart  sat  down 
near  a  footpath,  on  the  right  side,  on  tlie  end 
of  a  cross-tie,  with  his  head  a  little  dropped. 
I  was  standing  on  the  east  side  of  the  track, 
at  the  end  of  the  cross-tie.  I  saw  a  light 
and  heard  the  train.  Stewart  did  not  no- 
tice it,  and  I  Jumped  and  caught  him.  and 
the  train  knocked  me  loose.  I  thought  It 
was  a  box  car  in  front,  or  an  engine  and 
tender  running  backwards.    The  light  show- 
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ed  to  l)«  like  a  lantern.  It  tbrew  a  light  10 
or  15  feet  In  front  I  could  see  the  light  a 
good  ways  off.  It  was  dim.  I  saw  the  light 
far  enough  off  to  hare  sayed  Stewart  and 
mjTself ,  but  did  not  know  it  was  a  train,  and 
heard  no  bell  or  whistle.  The  train  made 
very  little  noise,  and  was  running  very  fast 
Byerybody  travels  the  railroad,  night  and 
day.  It  is  a  thickly  settled  community.  All 
use  it  as  a  public  footpath.  There  is  a  cross- 
ing 250  yards  back  towards  Benson,  and  in 
front  about  245  yards.  We  were  180  steps 
from  a  whistle  post  Cannot  tell  what  hap- 
pened for  a  short  time  after  I  was  struck. 
Part  of  the  time  I  was  sensible  and  part  of 
the  time  nof  And  on  cross-examination 
the  witness  said:  ''I  had  taken  one  drink. 
I  saw  Stewart  take  one  drink.  He  appear- 
ed sober.  I  had  a  pint  of  whisky  with  me; 
took  one  drink  on  the  way.  It  took  us  40  or 
45  minutes  to  go  from  Benson  to  place  where 
I  was  hurt  When  I  saw  the  light  and  heard 
the  train,  I  was  standing  near  the  end  of  the 
ties.  I  called  to  Stewart.  He  did  not  no- 
tice me^  and  I  Jumped  across  to  pull  him  ofF. 
I  do  not  know  whether  or  not  the  train 
struck  Stewart  I  was  under  the  influence 
of  drug  when  I  signed  paper  for  W.  H.  Pope. 
I  get  about  same  wages  I  did  before.** 

Jesse  McLamb,  witness  for  plaintiff,  testi- 
fied as  follows:  "I  live  between  Dunn  and 
Benson.  I  was  going  home  from  McLamb's; 
had  been  taking  some  bee-gums.  The  shoo- 
fly  passed,  and  we  started  home.  I  was  in 
some  50  yards  of  home  and  heard  the  roar 
of  the  train.  It  was  going  backwards;  had 
a  glimmer  of  light  I  heard  no  whistle  or 
bell.  As  I  got  home  clock  struck  11.  The 
train  was  going  mighty  fast — ^as  fast  as  I 
ever  saw  one  run.  There  is  a  public  cross- 
ing before  you  get  to  the  trestle,  another 
after  you  pass,  and  at  my  house  still  another. 
Stewart's  body  was  200  or  300  yards  from 
crossing  at  my  house.  Went  to  see  Norris  in 
two  or  three  weeks.  He  was  in  bed,  and 
seemed  to  be  suffering.  People  walk  the 
railroad  more  than  the  county  road.  The 
community  is  thickly  settled,  has  been  so 
used  ever  since  built,  80  years  or  more. 
There  is  a  great  deal  of  foot  travel  along 
this  part  of  the  track,  both  d<iy  and  night'* 

W.  L.  Stewart  testified:  "Got  to  railroad 
and  saw  glimmering  light  It  was  very  lit- 
tle, and  I  took  it  to  be  a  switch  light  Al- 
most by  the  time  I  got  off  the  track  the  train 
passed;  no  whistle  or  bell.  It  looked  like 
an  engine  and  tender  running  backwards, 
and  was  running  very  fast  The  railroad  is 
traveled  a  great  deal,  day  and  night,  by  pe- 
destrians. Saw  Norris  next  morning;  did 
not  appear  to  know  anything.  He  was  suf- 
fering. He  was  feeble  a  long  time.  There 
are  two  whistle  posts  near  the  place  the  in- 
Jury  occurred.  The  nearest  crossing  is  200 
or  300  yards  towards  Benson,  and  is  Jised 
a  great  deal  by  the  public." 

Nazro  Stewart,  witness  for  plaintiff,  gave 


substantially  the  same  testimony  as  W.  L. 
Stewart,  and  said  he  saw  a  dim  light  that 
looked  about  like  a  star;  that  train  consisted 
of  an  engine,  running  backwards,  with  ten- 
der in  front  No  whistle  or  bell  sounded; 
train  making  very  little  noise,  and  was  run- 
ning very  fast  We  hardly  had  time  to  clear 
the  track  before  it  passed.  This  part  of 
track  is  used  a  great  deal  by  the  public  as  a 
footway.** 

J.  A.  Stewart,  witness  for  plaintiff,  testi- 
fied: "There  has  been  a  crossing  near  this 
place  since  I  can  remember.  Railroad  is 
used  as  a  footpath;  thickly  populated  com- 
munity, and  the  railroad  is  used  as  a  foot- 
way a  great  deal,  both  day  and  night*' 

A.  W.  Stewart  witness  for  plaintiff,  testi- 
fied: ''I  was  sitting  on  my  piazza,  150  yards 
from  railroad,  about  11  o'clock  at  night 
Engine  and  tender  passed,  running  back- 
wards. It  had  a  little  light  in  front;  was 
running  very  fast;  heard  no  signals.  The 
train  was  running  as  fast  as  I  ever  saw  one.** 

Among  other  witnesses  for  defendant, 
Capt  Bullock  testified:  "I  was  engineer  on 
engine  and  tender,  was  running  as  a  second 
section  of  31,  and  20  minutes  behind  It  at 
Benson.  •Shoofiy  left  Benson  at  about  11:15. 
We  were  running  20  miles  an  hour.  Six 
trains  passed  this  point  that  night  I  saw 
no  one.  We  had  a  headlight  on  rear  and 
lantern  on  tender,  running  backward.  I 
tried  to  ring  bell  at  all  crossings  and  blow 
whistle;  cannot  say  positively  as  to  this  one. 
It  was  equipped  as  engines  usually  are  when 
running  backward.  I  was  going  to  Wade, 
N.  C,  to  the  relief  of  a  through  passenger 
train  which  was  disabled  and  waiting.** 

And  Capt  Howie,  witness  for  defendant 
testified:  "I  was  conductor  on  this  train. 
We  did  not  make  schedule  on  account  of  run- 
ning backward.  [Testimony  as  to  equipment 
same  as  witness  Bullock.]  We  were  going 
to  Wade,  N.  C,  to  the  relief  of  a  through 
passenger  train  which  was  disabled  and 
waiting.  I  told  Capt  Goodrich,  the  section 
master,  that  we  came  near  striking  some 
people  that  night  ss  I  saw  some  persons 
right  close  to  the  track.  We  were  running 
fast,  but  I  cannot  say  how  many  miles  per 
hour;  cannot  say  as  to  whether  signals  were 
given  for  crossings.** 

The  jury  rendered  the  following  verdict: 

**(1)  Was  the  plaintiff  Injured  by  the  neg- 
ligence of  the  defendant?    Answer:   Yes. 

'^(2)  Did  the  plaintiff  by  his  own  negli- 
gence contribute  to  his  own  injury?  An- 
swer:   No. 

"(3)  What  damage  is  the  plaintiff  entitled 
to  recover?    Answer:    $1,500." 

Judgment  for  plaintiff,  and  defendant  ex- 
cepted and  appealed,  assigning  for  error  the 
refusal  of  the  court  to  dismiss  as  on  judg- 
ment of  nonsuit 

J.  C.  Clifford,  for  appellant  £L  Im  God' 
win  and  £3w  F.  Young,  for  appellee. 
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HOKE,  J.  (after  stating  the  facts  as 
aboye).  It  has  been  repeatedly  held  with  us 
that  where  a  person  is  traveling  along  a 
highway  so  close  to  a  railroad  track,  and  In 
such  a  i)06itlon,  that  the  approach  of  a  train 
should  be  adverted  to  in  the  exercise  of  rea- 
sonable care  for  his  own  safety,  or  where  a 
person  is  on  the  track  at  a  place  where  trav- 
elers are  habitually  accustomed  to  use  the 
same  for  a  walkway,  they  have  a  right  to 
rely  to  some  extent  and  under  some  condi- 
tions upon  the  signals  and  warnings  to  be 
given  by  trains  at  public  crossings  and  oth- 
er i)oint8  where  such  signals  are  usually  and 
ordinarily  required,  and  that  a  failure  on 
the  part  of  the  company's  agents  and  em- 
ployes operating  its  trains  to  give  proper 
signals  at  such  points  Is  ordinarily  evidence 
of  negligence;  and,  where  such  failure  is 
the  proximate  cause  of  an  injury,  it  Is^  un- 
der some  circumstances,  evidence  from  which 
actionable  negligence  may  be  inferred. 

An  instance  of  the  first  proposition  will 
be  found  in  the  case  of  Randall  v.  Railroad, 
104  N.  C.  410,  10  S.  E.  091,  where  plaintiff 
was  driving  an  ox  team  at  a  point  very,  near 
the  track,  importing  menace  to  the  safety  of 
the  team,  and  where  an  injury  in  fact  re- 
sulted, and  testified  that  he  would  not  have 
driven  the  team  into  the  dangerous  place 
if  he  had  been  properly  and  adequately  warn- 
ed by  the  signal  whistle  at  the  station  or 
crossing,  some  distance  ahead.  In  that  case, 
as  relevant  to  the  question  presented,  the 
facts  and  the  legal  principle  applicable  are 
summarized  and  stated  by  Associate  Justice 
Avery,  delivering  the  opinion,  as  follows: 
"The  train  passed  at  an  unusual  hour  along 
a  narrow  canyon,  where  the  wagon  road  ran, 
at  some  points,  dose  beside  defendant's 
track,  and  at  others  diverged  a  little  dis- 
tance from  it  The  plaintiff  had  passed  the 
station  and  then  gone  over  a  crossing,  near 
which  the  wagon  road,  for  a  very  short  dis- 
tance, was  located  in  the  narrow  space  be- 
tween the  mountain  and  the  track,  when  he 
heard  a  slight  blow  from  the  engine,  and,  al- 
most immediately,  It  passed  around  a  curve 
on  the  mountain,  only  60  or  70  yards  ahead 
of  him,  and  the  noise  and  blazing  headlight 
so  frightened  the  oxen  that,  in  attempting 
to  get  out  of  the  way,  three  of  them  Jumped 
upon  the  track  and  were  killed.  This  occur- 
red less  than  six  months  before  the  action 
was  brought.  The  plaintiff  further  testified 
that  if  the  regular  station  blow,  or  the  cross- 
ing blow,  had  been  given  at  the  usual  point, 
he  could  have  stopped  his  oxen  behind  a 
large  pile  of  wood  before  he  reached  the  nar- 
row place,  and  could  have  saved  them,  but 
that,  because  the  blow  was  not  given,  he  had 
advanced  to  the  place  where  on  the  one  side 
was  the  steep  mountain  and  on  the  other 
the  track  of  the  railroad  company.  The  en- 
gineer testified  that  he  blew  the  station  blow, 
and  as  loud  as  usual,  and  at  the  usual  place. 
On  the  decision  of  the  issue  of  fact  thus 
raised  the  whole  controversy  depends.    Troy 


V.  Railroad,  99  N.  C.  298  [6  S.  E.  77,  6  Am. 
St  Rep.  521].  When  a  person  In  charge  of 
a  wagon  and  team  approaches  a  public  cross- 
ing, it  is  his  duty  to  look  and  listen  and  take 
every  prudent  precaution  to  avoid  a  collision, 
even  though  the  approach  be  made  at  an 
hour  when  no  regular  train  Is  expected  to 
pass.  The  same  degree  of  care  and  caution 
should  be  exercised  by  one  who  is  about  to 
drive  into  such  a  narrow  and  dangerous  pass 
as  is  described  by  the  witnesses  if  he  woald 
avoid  the  responsibility  for  any  injury  that 
may  result  from  his  carelessness.  But  it  Is 
the  duty  of  the  engineer  to  blow  the  whistle 
or  ring  the  bell  at  a  reasonable  distance 
from  such  a  crossing  as  was  described  by  tlie 
witnesses.  In  order  to  give  warning  to  trav- 
elers on  the  ordinary  highway  running  across 
and  near  it,  and  enable  them  to  guard 
against  danger.  It  is. always  required  of  an 
engineer,  if  he  would  relieve  the  company 
from  liability  for  negligence,  to  blow  tlie 
whistle  as  a  warning  at  a  reasonable  di»- 
.tance  from  the  crossing  of  a  public  highway, 
or  a  station,  which  his  train  is  approaching, 
and  is  doubly  important  where  the  track 
winds  around  curves,  between  a  mountain 
and  river,  by  the  side  of  a  public  road ;  and, 
if  travelers  on  such  highway  are  subjected 
to  loss  by  injury  to  their  live  stock  at  a  cross^ 
ing  or  narrow  pass  like  that  described  by 
the  witnesses  in  consequence  of  his  failure 
to  give  such  warning  as  they  had  a  right  to 
expect  the  company  is  liable  in  damages  for 
such  negligence.  2  Wood's  R.  L.  p.  323; 
Kelly  V.  St  Paul  &  G.  Railroad  Co.,  29  Minn. 
1  [11  N.  W.  67] ;  L.  C.  &  C.  RaUroad  Ck>.  v. 
Goetz*s  Adm'x,  79  Ky.  442  [42  Am.  Rep. 
227] ;  Penn  Co.  v.  Krick,  47  Ind.  368;  Pitts- 
burg &.  C.  Railroad  Co.  v.  Jundt  3  Am.  & 
Eng.  R.  R.  Cas.  502 ;  Strong  v.  S.  &  0.  Rail- 
road Co.,  61  Cal.  326;  Haas  v.  G.  R.  &  C- 
Railroad  Co.,  47  Mich.  401  [11  N.  W.  216J  ; 
Troy  V.  Railroad  Co.,  supra." 

And  the  second  position  suggested  is  sus- 
tained in  the  well-considered  opinion  of  Jus- 
tice Walker  in  Morrow  v.  Railroad,  147  :n. 
C.  623,  61  S.  E.  621,  in  which  it  was  held: 
"(1)  The  failure  of  the  employes  of  a  railroad 
company  to  give  crossing  signals  at  a  public 
crossing  does  not  constitute  negligence  per 
se,  when  the  injury  complained  of  occurred 
to  a  pedestrian  while  using  the  track  at 
a  different  place,  but  is  only  evidence  of 
negligence  under  certain  conditions."  And 
delivering  the  opinion  Judge  Walker  said: 
••But  the  fact  that  no  such  warning  was  giv- 
en, while  not  negligence  per  se  as  to  tbe 
pedestrian  using  the  track  for  his  own  con- 
venience, may  be  evidence  of  negligence  as  to 
him  in  the  operation  of  the  train  when  it  is 
run  in  the  nighttime  without  a  headlight, 
and  prudence  requires  a  warning  to  be  given. 
There  was  evidence  in  this  case  that  the 
plaintifT  when  he  was  injured  was  where 
people  in  the  vicinity  were  accustomed  to 
walk,  and  under  the  circumstances  he  was 
entitled  to  notice  of  the  approaeH  of  tbe 
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train,  if  there  was  no  headlight*  and  it  was 
00  daiic  that  he  could  not  see  it  in  time  to 
leave  the  track."  And  the  general  principle 
has  been  frequently  upheld  in  other  cases. 
Hinkle  y.  Railroad,  109  N.  a  472,  13  S.  B. 
884,  26  Am.  St  Rep.  581 ;  Troy  ▼.  Railroad, 
99  N.  C.  298.  6  S.  B.  77,  6  Am.  St.  Rep.  521. 

Applying,  then,  the  doctrine  as  it  obtains 
with  us,  we  are  clearly  of  opinion  that  it 
was  a  negligent  act  to  run  an  engine  and  ten- 
der backwards  in  the  nighttime  at  a  very 
high  rate  of  speed,  through  a  thickly  set- 
tled community,  where  large  numbers  of  peo- 
ple were  habitually  accustomed  to  use  the 
track  for  a  walkway,  giving  no  signals  or 
other  warnings  at  public  crossings,  and  with 
just  a  lantern  in  front  of  the  tender  as  it 
was  moving,  throwing  light  along  the  track 
for  a  distance  of  only  10  or  15  feet  It  was 
conduct  that  was  more  than  likely  to  result 
in  a  collision,  and,  when  it  was  shown  as  a 
result  of  such  conduct  that  a  person  sitting 
on  the  track  has  been  hurt  in  consequence, 
we  think  that  actionable  negligence  against 
the  company  could  very  well  be  inferred. 

It  was  suggested  that  the  evidence  showed 
that  there  was  a  sufficient  light  in  front  of 
the  tender,  because  the  i^aintiff  himself  tes- 
tified 'that  he  saw  the  light  a  good  ways  off, 
and  far  enough  to  have  saved  Stewart,"  but 
it  Is  no* fair  deduction  from  this  excerpt  that 
the  witness  intended  to  say  that  the  light 
was  adequate  or  at  all  sufficient  to  warn 
him  that  an  engine  was  approaching,  or  that 
an  injury  was  likely;  on  the  contrary,  and 
t>y  correct  inference,  a  perusal  of  the  testi- 
mony of  the  witness  justifies  the  interpreta- 
tion that  he  saw  the  light  some  distance  off, 
tat  that  no  signals  or  warnings  having  been 
given,  and,  very  little  noise  having  been  made 
t>y  the  single  engine  and  tender,  the  witness 
did  not  realize,  and  had  no  good  reason  to 
suppose,  It  was  a  train  importing  serious 
danger  until  it  was  very  near,  and,  as  soon 
as  he  did  realize  this,  he  called  to  his  com- 
rade and  then  jumped  to  save  him.  Here  is 
the  entire  statement  of  the  witness  relevant 
to  this  suggestion:  ''Stewart  sat  down  and 
said,  ^Let's  rest'  We  had  passed  several 
crossings.  Stewart  sat  down  near  a  footpath 
on  'the  right  side,  on  the  end  of  a  cross-tie, 
with  his  head  a  little  dropped.  I  was  stand- 
ing on  the  east  side  of  the  track,  at  the  end 
of  the  cross-tie.  I  saw  a  light  and  heard 
the  train.  Stewart  did  not  notice  it,  and  I 
jumped  and  caught  him,  and  the  train  knock- 
ed me  loose.  I  thought  It  was  a  box  car  in 
front,  or  an  engine  and  tender  running  back- 
wards. The  light  showed  to  be  like  a  lantern. 
It  threw  a  light  10  or  15  feet  in  front  I 
oould  see  the  light  a  good  ways  off.  It  was 
dim.  I  saw  the  light  far  enough  off  to  have 
saved  Stewart  and  myself,  but  did  not  know 
it  was  a  train,  and  heard  no  bell  or  whistle. 
The  train  made  very  little  noise,  and  was 
running  very  fast*'  And  on  cross-examina- 
tion: ''When  I  saw  the  light  and  heard  the 
train,  I  was  standing  near  the  end  of  the 


ties.  I  called  to  Stewart  He  did  not  notice 
me,  and  I  jumped  across  to  pull  him  off." 
There  is  no  claim  on  the  part  of  the  defend- 
ant that  the  usual  signals  were  given  on  this 
occasion.  Capt  Bullock,  the  engines,  testi- 
fying for  defendant  in  reference  to  this  ques- 
tion, said:  "I  tried  to  ring  bell  at  all  cross- 
ings and  blow  whistle,  cannot  say  positively 
as  to  this  one."  And  Capt  Howie,  the  con- 
ductor, said:  "We  were  running  fast,  but  I 
cannot  say  how  many  miles  per  hour,  cannot 
say  as  to  whether  signals  were  given  for 
crossings."  And,  under  the  authorities  here- 
tofore cited  and  others  of  like  kind,  we  think 
that  this  failure  to  give  the  usual  signals, 
with  the  absence  of  sufficient  light  to  afford 
anything  like  adequate  notice  of  the  approach 
of  the  engine,  in  connection  with  the  other 
facts  heretofore  stated,  resulting  in  the  kill- 
ing of  one  man  and  the  serious  injury  of  an- 
other, made  a  case  from  which  the  jury  were 
well  warranted  in  rendering  a  verdict  against 
defendant  on  the  first  issue. 

This  being  true,  it  is  well  established  that 
when  the  life  of  a  human  being  is  suddenly 
subjected  to  imminent  peril  through  anoth- 
er's negligence,  either  a  comrade  or  a  by- 
stander may  attempt  to  save  it  and  his  con- 
duct is  not  subjected  to  the  same  exacting 
rules  which  obtain  under  ordinary  condi- 
tions ;  nor  should  contributory  negligence  on 
the  part  of  the  imperiled  person  be  allowed 
as  a  rule  to  affect  the  question.  It  is  always 
required  in  order  to  establish  responsibility 
on  the  part  of  defendant  that  the  company 
should  have  been  In  faulty  but  when  this  is 
established,  the  issue  is  then  between  the 
claimant  and  the  company;  and,  when  one 
sees  his  fellow  man  in  such  peril,  he  is  not 
required  to  pause  and  calculate  as  to  court 
decisions,  nor  recall  the  last  statute  as  to  the 
burden  of  proof,  but  he  is  allowed  to  follow 
the  promptings  of  a  generous  nature  and  ex- 
tend the  help  which  occasion  requires,  and 
his  efforts  will  not  be  imputed  to  him  for 
wrong,  according  to  some  of  the  decisions,  un- 
less his  conduct  Is  rash  to  the  degree  of  reck- 
lessness; and  all  of  them  say  that  full  al- 
lowance must  be  made  for  the  emergency 
presented.  This  principle  is  declared  and 
sustained  In  many  well-considered  and  au- 
thoritative decisions  of  the  courts  and  in  ai)- 
proved  text-writers,  and  prevails  without  ex- 
ception so  far  as  we  have  examined.  Eckert 
V.  Railway,  43  N.  Y,  502,  3  Am.  Rep.  721; 
Corbin  v.  City  of  Philadelphia,  195  Pa.  461, 
45  Ati.  1070,  49  L.  R.  A.  715,  78  Am.  St  Rep. 
825 ;  Md.  Steele  Co.  v.  Mamey,  88  Md.  482, 
42  Atl.  60,  42  L.  R.  A.  842,  71  Am.  St  Rep. 
441 ;  Pa.  Co.  v.  Langendorf ,  48  Ohio  St  316, 
28  N.  E.  172,  18  L.  R.  A.  190,  29  Am.  St  Rep. 
553;  Mobile  &  Ohio  R.  R.  v.  Ridley,  114 
Tenn.  727,  86  S.  W.  606;  Saylor  v.  Parsons 
et  al.,  122  Iowa,  679,  98  N.  W.  500,  64  L.  R. 
A.  542, 101  Am.  St  Rep.  283 ;  Henry  v.  Rail- 
way  (C.  C.)  67  Fed.  426;  Shearman  &  Red- 
field  (5th  Ed.)  I  85.  In  Eckert's  Case,  sup», 
it  was  said:  "The  law  has  so  high  a  regard 


1022 


er  SOUTHBASTKRN  RBPOBTBB. 


(N.a 


for  htunan  life  that  it  will  not  impute  negli- 
cenoe  in  an  effort  to  preserve  it,  unless  made 
finder  drcumstances  constituting  rashness  in 
the  Judgment  of  prudent  persons.'*  In  Pa. 
Co.  y.  Langendorf,  supra,  it  was  held:  "(1) 
It  is  not  n^llgence  per  se  for  one  to  yolun- 
tarily  risk  his  own  safety  or  life  in  attempt- 
ing to  rescue  another  from  impending  dan- 
ger. The  question  whether  one  so  acting 
should  be  charged  with  contributory  negli- 
gence in  an  action  brought  by  him  to  recover 
damages  for  Injuries  received  in  attempting 
the  rescue  is  one  of  mixed  law  and  fact,  and 
should  be  submitted  to  the  Jury  upon  the  evi- 
dence, with  proper  Instructions  from  the 
court*  (2)  While  one  who  rashly  and  unnec- 
-essarily  exposes  himself  to  danger  cannot  re- 
cover damages  for  injuries  thus  brought  on 
himself,  yet,  where  another  is  in  great  and 
imminent  danger,  one  who  attempts  a  rescue 
may  be  warranted  by  surrounding  circum- 
stances in  exposing  his  limbs  or  life  to  a  very 
high  degree  of  danger,  and  in  such  cases  he 
should  not  be  charged  with  the  consequences 
of  errors  of  Judgment  resulting  from  the  ex- 
citement and  confusion  of  the  moment."  In 
Railroad  v.  Ridley,  supra,  the  same  doctrine 
is  thus  stated:  **(2)  It  is  not  only  lawful,  but 
a  laudable  act,  to  attempt  to  save  human 
life  when  It  is  imperiled  by  great  danger, 
and  in  a  sudden  emergency  and  in  such  cases 
the  courts  will  not  require  the  intending  res- 
cuer to  stop,  and  hesitate,  and  weigh  proba- 
bilities until  it  is  too  late  to  make  the  rescue, 
but  it  is  sufficient  if  he  acts  with  such  care 
as  a  reasonably  prudent  and  careful  person 
would  use  in  such  emergencies,  and  under 
similar  environments.  (8)  Where  a  person 
acting  in  a  sudden  emergency  and  using  such 
care  as  a  -reasonably  prudent  and  careful 
person  would  use  in  such  emergencies  and 
under  similar  environments  loses  his  life  in 
attempting  to  save  the  life  of  another  in  im- 
minent danger  from  the  wrongful,  careless, 
and  negligent  act  or  conduct  of  the  defend- 
ant, he  \B  not  guilty  of  such  contributory 
negligence  as  will  bar  a  recovery  for  his 
wrongful  death."  In  Shearman  &  Redfleld, 
S  85,  the  author  well  says:  "The  plaintiff's 
right  to  recover  is  not  affected  by  his  having 
contributed  to  his  injury,  unless  he  is  in 
fault  in  so  doing.  It  is  possible  for  the  plain- 
tiff not  only  to  contribute  to  bis  own  injury, 
but  even  to  be  himself  its  immediate  cause, 
and  yet  to  recover  compensation  therefor. 
Thus  he  has  a  right  to  assume  some  risk  of 
personal  injury  when  necessary  to  escape  a 
greater  risk.  So  one  who,  seeing  his  proper- 
ty imperiled,  hastens  to  protect  it,  and  in  do- 
ing BO  imperils  his  own  person,  is  not  neces- 
sarily deprived  of  remedy  thereby.  It  is  his 
right  and  duty  to  protect  his  own  property, 
so  long  as  be  can  do  so  without  recklessly  ex- 
posing himself  to  injury.  One  who  imperils 
hlB  own  life  for  the  sake  of  rescuing  another 
fiom  imminent  danger  is  not  chargeable  as 


matter  of  law  with  contributory  negligence; 
and,  if  the  life  of  the  rescued  pa«on  was  en- 
dangered by  the  defendant's  negligence,  tlie 
rescuer  may  recover  for  tiie  injuries  which 
he  suffered  from  the  defendant  in  conse- 
quence of  his  intervention.  There  need  be 
no  fear  that  this  principle  will  make  any  one 
liable  for  the  cost  cS  volunteered  benevolence 
without  being  himself  in  fault  No  one  1b 
liable  at  all,  unless  he  is  in  fault" 

Applying  this  principle  to  the  facts  pre- 
sented, there  was  certainly  no  error  to  de- 
fendant's prejudice  In  submitting  the  ques- 
tion of  contributory  negligence  on  part  of 
plaintiff  to  the  Jury,  and  the  learned  Judge 
correctly  held  that  on  the  entire  evidence. 
Defendant's  motion  for  nonsuit  should  be 
denied.  The  authorities  cited  and  relied  on 
by  the  defendant  are  chiefly  cases  involving 
the  proposition  as  to  when  and  under  wliat 
circumstances  the  employes  of  a  railroad  are 
required  to  stop  its  train  In  order  to  avoid 
a  collision,  and  have  no  application  here; 
for  no  such  requirement  was  Imposed  on  the 
company.  In  the  present  case  responsibility 
on  the  first  issue  has  been  fixed  on  defend- 
ant, because  of  a  breach  of  duty  on  the  pert 
of  its  agents  and  employes  in  running  an  en- 
gine badLwards  in  the  nighttime,  through  a 
thickly  settled  community,  at  a  high  .rate  of 
speed,  without  any  signals  given  at  the  usual 
places,  and  without  adequate  lights  to  warn 
one  of  its  approach. 

There  is  no  error,  and  the  Judgment  below 
is  affirmed. 

Affirmed. 


(16S  N.  G.  404) 

O'NEAL  ▼•  SOUTH  &  W.  R.  OO. 

(Supreme  Court  of  North  GaroliDa.     April  27, 

1910.) 

1.  Masteb  and  Sebvaict  (I  180*)  ^  Fellow- 
Sebvant  Act— Ofbbatior  of  Raii.wat. 

To  bring  a  case  within  the  railway  fellow- 
servant  act  (Revisal  1906,  |  2646),  it  most  ap- 
pear that  the  servant  was  injured  while  per- 
forming a  service  necessary  to  or  connected  with 
the  operation  of  the  railway  as  a  common  car- 
rier. 

[Eid.  Note.^For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  ||  S59-368J    Dec  Dis^.  i 

2.  Masteb  and  Sebvant  (|  180*)— Oonbtbitc- 
TiON  OF  RAiutOAD— Fellow- Sebvant  Act— 
"Operation  of  a  Railboad." 

A  blacksmith  engaged  in  construction  of  a 
railroad  bridge,  and  injured  by  the  act  of  a 
fellow  servant  in  letting  a  coil  of  rope  fall  while 
they  were  both  at  camp,  is  not  injured  in  the 
''operation  of  a  railroad/  within  the  meaning  of 
the  railway  fellow-servant  act  (Revisal  1905,  S 
2646). 

[Ed.  Note.—For  other  cases,  9te  Master  and 
Servant,  Gent  Dig.   §§  359<S6S;    Dec.  Dig.  S 

ISO.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  4990.] 

Appeal  from  Superior  Court,  Surry  Goim- 
ty;  £X  B.  Jones,  Judge. 
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Action  by  J.  H.  O^Nefd  against  the  South 
&  Western  Railroad  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

R.  O.  Freeman,  Folger  &  Folger,  and  W. 
F.  Carter,  for  appellant  J.  Korment  Powell 
and  J.  J.  McLaughlin,  for  appellee. 

BROWN,  X  Taking  all  the  eyidence  In  Its 
most  fayorable  light  for  the  plaintiff,  It  tends 
to  proye  that  he  was  employed  by  one  Ellis, 
foreman  of  the  masonry  force  of  defendant, 
as  a  blacksmith  for  the  construction  forces  of 
defendant  at  camp  10  near  Marlon,  N.  C. 
Plaintiff  and  two  fellow  servants  were  en- 
deavoring to  hang  up  a  coll  of  rope  weighing 
from  200  to  SCO  pounds  upon  a  peg  In  the 
toolhouse.  For  some  reason  unexplained  the 
fellow  servants  let  fall  the  coll  on  plalntiff^s 
shoulders  and  injured  him. 

Omitting  any  discussion  of  the  question  of 
negligence,  it  is  plain  that,  if  any  negligent 
act  caused  the  injury,  it  was  the  act  of  a 
fellow  servant  for  wbldi  the  defendant  is 
not  liable. 

According  to  all  the  evidence,  the  road  was 
being  constructed,  not  operated.  To  use  a 
nautical  term,  the  ''ship  was  not  in  commis- 
sion." The  plaintiff  was  employed  as  a 
blacksmith  on  the  construction  force.  While 
it  is  not  necessary  to  prove  that  the  plaintiff 
was  injured  by  a  fellow  servant  while  actu- 
ally on  a  train  or  operating  it,  it  must  ap- 
pear, to  bring  the  case  within  the  railway 
fellow-servant  act  (Revlsal  1905,  S  2646), 
that  he  was  injured  while  performing  a 
service  necessary  to  or  connected  with  the 
operation  of  the  railway  as  a  common  car- 
rier. This  plaintiff  was  not  performing  a 
service  necessary  to  or  connected  with  the 
nse  and  operation  of  a  railroad.  He  was  the 
blacksmith  for  a  force  engaged  in  construct- 
ing bridges,  and  was  hurt  while  attempting 
to.  hang  up  a  coil  of  rope,  20  miles  from  the 
then  terminus  of  the  railroad. 

The  law  governing  the  case  is  so  fully 
stated  in  the  opinion  of  this  court  by  the 
Chief  Justice  in  Nicholson  v.  Railroad,  138  N. 
C.  616,  61  8.  B.  40,  that  it  is  unnecessary  to 
farther  discuss  the  subject 

Affirmed. 


(in  K.  c.  46e) 

CLEMENT  V.   KING  «t  al. 

(Supreme  Court  of  North  OaroUba.    May  4, 

1910.) 

1.  Corporations  (|  482*)— Mortoaoes— Sai«b 
Under  Mortqaob—Subsequent  Judgment 
Creditors. 

Though  under  Revisal  1905,  I  1131,  pro- 
f Idlng  that  a  mortgage  of  a  corporation's  prop- 
erty does  not  exempt  the  property  from  execu- 
tion on  a  judgment  against  the  corporation  for 
labor  performed  or  a  tort  committed  by  it  re- 
BQlting  in  death  or  in  injury  to  a  peraon  or 
property,  the  title  of  one  receiving  a  deed  on  a 
■ale  under  such  a  mortgage  is  subject  to  sat- 


isfaction of  such  a  judgment,  and  sale  of  the 
property  on  execution  on  snch  a  judgment 
passes  good  title,  the  title  of  the  purchaser  at 
mortgage  sale  is  valid  against  any  judgment  ob- 
tained against  the  corporation,  subsequeat  to 
the  mortgage  sale,  on  a  claim  of  any  other  na- 
ture, so  that  sale  of  such  property  under  execu- 
tion on  such  a  judgment  passes  no  title. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  482*] 

2.  Bankruptcy  (|  198*)— Judgments  Within 
Pour  Months  of  Petition. 

Where  long  before  a  corporation  became 
bankrupt,  property  mortgaged  by  it  was  sold  un- 
der the  mortgage,  and  title  obtained  by  the  pur- 
chaser, subject  only  to  Revisat  190o,  S  1131, 
providing  that  mortgage  of  a  corporation's  propr 
erty  does  not  exempt  the  property  from  execu- 
tion on  a  judgment  against  the  corporation  for 
labor  performed  or  a  tort  committed  by  it  re- 
sulting in  death  or  in  injury  to  a  person  or  prop- 
erty, Bankr.  Act  July  1,  1898.  c.  541,  f  67f,  SO 
Stat.  565  (U.  S.  Comp.  St.  1901,  p.  3450),  pro- 
viding that  all  levies  or  judgments  obtained 
against  an  insolvent  within  four  months  prior 
to  the  petition  in  bankruptcy  against  him  shall 
be  voiclif  he  be  adjudged  a  bankrupt,  and  that 
the  property  affected  thereby  shall  be  discharged 
therefrom,  and  pass  to  the  trustee  as  part  of 
the  bankrupt's  estate,  has  no  application,  as  re- 
gards such  mortgaged  property,  to  a  judgment 
obtained  within  such  four  months  against  the 
corporation  for  its  tort,  and  so  does  not  affect 
title  to  such  property  under  execution  sale  on 
such  judgment  Uiough  such  judgment  creditor 
also  proved  his  claim  in  the  bankruptcy  pro- 
ceedings. 

[£]d.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  §  198.«] 

Clark,  O.  J.>  and  Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Guilford 
County;  Justice,  Judge. 

Action  by.  W.  JL.  Clement  against  R.  R. 
King  and  others.*  From  an  order  denying 
plaintiff's  motion  for  judgment  on  the  plead- 
ings, he  an>eals.    Reversed. 

The  facts  alleged  and  admitted  In  the 
pleadings  and  exhibits  are  substantially  as 
follows:  The  High  Point  Trunk  &  Bag  Com- 
pany, which  we  will  hereafter  designate  as 
the  "Trunk  Company,"  was  a  manufacturing 
corporation,  created  under  the  laws  of  this 
state,  and  doing  business  at  High  Point,  where 
it  owned  a  factory  site  and  buildings  there- 
on, together  with  machinery  and  other  prop- 
erty. For  the  purposes  of  its  business  the 
Trunk  Company  decided  to  borrow  $5,000, 
but,  its  credit  being  insufficient  to  obtain  the 
loan  on  its  own  note,  the  defendants,  W.  H. 
Hagan,  J.  H.  Millis,  and  H.  A.  Millis,  being 
officers  and  directors  of  the  company,  signed 
its  note  as  indorsers  and  sureties  to  the 
First  National  Bank  of  High  Point  on  Octo- 
ber 22,  1902,  and  on  the  same  day  the  Trunk 
Company  executed,  with  the  approval  of  its 
proper  corporate  authorities,  a  deed  of  trust 
to  J.  A.  Lindsay,  as  trustee,  conveying  its 
factory  site  and  buildings  thereon  to  secure 
and  save  harmless  the  said  Indorsers  and 
suretie&  The  deed  was  properly  executed, 
and  was  duly  and  promptly  recorded.  The 
Trunk  Company  continued  in  possession  of 
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the  property  conyeyed  to  Lindsay  until  Octo- 
ber 13,  1905.  On  that  day  the  trustee,  Lind- 
say, sold  the  property  pursuant  to  the  power 
of  sale  In  the  deed  of  trust,  and  In  compli- 
ance with  the  demand  of  the  bank;  payment 
of  the  note  for  $5,000  having  been  demanded 
of  the  Trunk  Company  and  refused.  At  the 
sale  by  the  trustee  the  defendants  W.  H. 
Bagan  and  J.  H.  MlUls  became  the  purchas- 
ers at  the  sum  of  $5,000,  paid  the  purchase 
price  to  the  trustee,  who  in  turn  paid  it  to 
the  bank,  and  received  the  canceled  notes  of 
the  Trunk  Company.  Deed  was  made  to  the 
purchasers  by  the  trustee  and  duly  recorded. 
On  September  21,  190i,  one  Causey  Jarrett, 
a  minor,  in  the  service  of  the  Trunk  Com- 
pany, received  injuries  resulting  in  the  loss 
of  an  arm,  and  on  December  29, 19(H,  brought 
suit  for  the  recovery  of  damages  for  such  In- 
Jury.  This  action  pended  until  January 
term,  1906,  when  final  Judgment  upon  the 
verdict  was  rendered  for  Jarrett,  and  against 
the  Trunk  Company,  for  $2,730  and  costs. 
The  judgment  was  duly  docketed.  On  the 
11th  day  of  January,  1907,  two  Judgments 
were  rendered  and  docketed  against  the 
Trunk  Company,  one  in  favor  of  R.  R.  King 
and  A.  B.  Kimball,  the  other  In  favor  of  J. 
T.  Morehead,  both  for  fees  as  attorneys  for 
services  rendered  the  Trunk  Company  in  the 
Jarrett  suit  Executions  were  duly  issued  on 
these  judgments,  and  levy  was  made  by  the 
sheriff  on  the  property  conveyed  in  the  deed 
to  Lindsay,  trustee,  and  by  him  sold  and 
conveyed  to  Ragan  and  J.  H.  Mlllis,  adver- 
tisement duly  made,  the  ijroperty  sold,  and 
R.  B.  King  became  the  purchaser  at  the  sum 
of  $200,  and  on  August  19,  1907,  the  day  of 
sale,  deed  was  executed  to  King  by  the  sher- 
iff and  duly  and  promptly  recorded.  On  Jan- 
uary 2,  1907,  W.  H.  Ragan,  J.  H.  Mlllis,  and 
H.  A.  Mlllis,  each  instituted  action  in  the 
superior  court  of  Guilford  county  against  the 
Trunk  Company,  to  recover  one-third  each 
of  $5,000 — ^the  bank  debt  indorsed  by  them — 
for  the  payment  of  which  the  property  had 
been  sold  by  Lindsay,  trustee^  and  alleged  in 
each  complaint  the  facts  of  the  debt  of  the 
Trunk  Oompany  to  the  bank,  their  indorse- 
ment, the  execution  of  the  deed  of  trust  to 
Lindsay,  the  sale  by  him  as  trustee,  the  pur- 
chase by  W.  H.  Ragan  and  J.  H.  Mlllis,  and 
the  deed  to  them  and  its  registration,  and 
then  alleged:  "(7)  That  it  has  been  sug- 
gested that  the  deed  thus  made  to  the  said 
Ragan  and  the  said  J.  H.  Mlllis  is  invalid, 
and  has  not  legal  effect  to  pass  the  title  to 
the  said  property,  free  and  clear  of  all  claims 
against  the  said  defendant,  and  that  they 
took  nothing  thereby;  that  the  money  paid 
over  to  Lindsay,  trustee,  was  applied  to  the 
discharge  of  said  note  or  bond,  on  which 
the  plaintiff  was  indorser,  and  thus  this 
plaintiff  has  paid  out  for  the  use  and  benefit 
of  the  said  defendant  the  sum  of  $1,666.66, 
and  to  that  extent,  by  reason  of  his  said 
suretyship  and  his  undertaking  to  purchase 


this  property,  he  is  a  creditor  of  the  de- 
fendant in  that  amount,  with  interest  thereon 
since  October  18,  1905.**  The  Trunk  Com- 
pany in  its  answer  admitted  the  several  al- 
legations, except  it  questions  the  legal  con- 
clusion of  the  plaintiff  as  to  the  ^ect  of  the 
sale  by  Lindsay,  trustee,  stating  as  "Its  im- 
pression'* that  the  deed  by  Lindsay,  trustee, 
was  good.  Judgment  was  entered  as  prayed 
for  $1,666.66  in  favor  of  each  plaintiff,  and 
duly  docketed.  It  further  appears  that  on 
August  4^  1909,  execution  was  duly  issued  on 
the  Jarrett  judgment,  and  it  was  levied  on 
the  property  conveyed  in  mortgage  by  the 
Trunk  Company  to  Lindsay,  trustee,  and 
after  due  advertisement,  the  sheriff  of  Guil- 
ford county  sold  it  at  the  courthouse  door, 
when  Clement,  the  plaintiff,  became  the  pur- 
chaser at  the  price  of  $1,000,  and  the  sheriff 
executed  deed  to  him,  which  deed  was  duly 
recorded.  The  defendants,  denying  that 
plaintiff  is  the  owner  of  and  entitled  to  the 
possession  of  the  land,  but  admitting  the 
facts,  further  pleaded  that  on  March  11, 
1906,  the  Trunk  Company  was  duly  adjudi- 
cated a  bankrupt  in  the  United  States  Dis- 
trict Court,  and  as  this  adjudication  was 
within  four  months  from  the  date  of  the 
Jarrett  Judgment,  it  was  thereby  rendered 
Invalid;  and  that  Jarrett  proved  his  claim 
in  the  court  of  bankruptcy.  It  is  not  alleged 
that  the  Trunk  Company  has  received  its 
discharge  in  bankruptcy. 

Wm.  P.  Bynum  and  Justice  &  Broadhurst. 
for  appellant  A.  B.  Kimball,  for  appellee 
King.  Mor^ead  &  Sapp,  for  other  appd- 
lees. 

MANNING,  J.  The  pleadings  contain  no 
suggestion  affecting  the  bona  fides  of  the  deed 
of  trust  of  the  Trunk  Company  to  Lindsay, 
nor  the  sufficiency  of  the  power  of  sale  there- 
in conferred,  nor  that  the  power  was  not 
executed  in  strict  conformity  with  its  terms, 
nor  that  the  deed  to  the  purchasers  was  not 
properly  executed  and  recorded.  The  deed 
of  trust,  having  been  executed  in  good  faith 
and  for  a  sufficient  consideration,  and  duly 
registered  prior  to  the  docketing  of  the  judg- 
ments in  favor  of  King  &  Kimball,  J.  T. 
Morehead,  W.  H.  Bagan,  J.  H.  &  H.  A.  Mll- 
lis, recovered  upon  causes  of  action  lying  in 
contract,  constituted  a  lien  upon  the  prop- 
erty therein  described  and  conveyed  superior 
to  the  gen&:al  Hen  of  these  judgments  upon 
the  mortgaged  property  of  the  Judgm^it 
debtor.  This  is  well  settled  in  this  state, 
and  must  logically  and  necessarily  follow 
from  the  statutory  provisions  which  give  to 
judgments  a  lien  from  their  docketing,  and 
mortgages  and  deeds  of  trust  validity  ftom 
their  registration,  as  against  creditors  or 
purchasers  for  a  valuable  consideration.  Re- 
vlsal,  §§  574,  982,  and  cases  dted  thereunder 
in  Peirs  Revisal,  1908;  James  v.  Markham, 
128  N.  a  380,  38  S.  B.  917;    Gammon  T, 


N.O.) 


CLEMENT  V.  KING. 


1025 


Johnson,  126  N.  a  66,  35  S.  BL  185;  QambrUl 
T.  WUcox,  111  N.  C.  42,  15  S.  E.  885 ;  Gulley 
T.  Thurston,  112  N.  O.  192,  17  S.  B.  13.  De- 
fault baying  been  made  by  the  Trunk  Com- 
pany in  the  payment  of  the  note  to  the 
bank,  the  deed  by  the  trustee^  executed  to 
the  purchasers  at  the  Sale  made  by  him  in 
conformity  with  the  power  of  sale,  divested 
the  equitable  title  of  the  Trunk  Company  in 
the  mortgaged  prop^ty,  and  left  no  estate 
nor  interest  in  the  corporation  to  which  the 
lien  of  the  subsequent  judgments,  In  fayor 
of  'King  &  Kimball,  Morehead,  Bagan,  J.  H. 
A  H.  A.  MUlls,  could  attach,  and  this  would 
be  equally  true  as  to  the  Jarrett  Judgment 
but  for  the  provisions  of  section  1181,  Re- 
Ylsal  1905^  which  we  will  presently  consider. 
When  these  judgments  (except  the  Jarrett 
Judgment)  were  docketed,  the  Trunk  Com- 
pany did  not  own  the  property  previously 
sold  by  Lindsay ;  It  had  been  divested  of  the 
■entire  legal  and  equitable  estate.  The  deeds 
Smsslng  Its  entire  legal  and  equitable  estate 
bad  been  properly  executed,  delivered,  and 
festered.  There  had  been  no  reconveyance 
to  it  by  the  purchasers,  and  no  act  done 
-sufficient  in  law  to  reinvest  the  title  in  the 
corporation.  The  sale  and  deed  of  the  sher- 
iff of  Guilford  county,  made  pursuant  to 
the  execution  Issued  on  the  King  &  Kimball 
and  Morehead  judgment,  were  therefore  Inef- 
fectual to  pass  the  title  to  the  purchaser  at 
that  sale,  and  the  deed  conveyed  no  title  nor 
interest  in  the  property  to  the  purchaser, 
King.  The  deed  is  a  nullity.  The  same  con- 
-clusion  would  be  reached  as  to  the  Jarrett 
Judgment  but  for  the  provisions  of  section 
1131,  Revisal  1905,  and  the  construction  of 
that  section  by  the  decisions  of  this  court 
Section  1131  is  as  follows:  "Mortgages  of 
<!orporatlons  upon  their  property  or  earnings, 
whether  In  bonds  or  otherwise,  shall  not 
have  power  to  exempt  the  property  or  earn- 
ings of  such  corporations  from  execution  for 
the  satisfaction  of  any  judgment  obtained  in 
courts  of  the  state  against  such  corporations 
for  labor  performed,  nor  torts  committed  by 
such  corporation  whereby  any  person  is  killed 
or  any  person  or  property  Injured,  any  clause 
or  clauses  in  such  mortgage  to  the  contrary 
notwithstanding." 

In  Williams  v.  Railway  Co.,  126  N.  C.  918, 
86  S.  E.  189,  the  Falls  of  Neuse  Manufactur- 
ing Company  petitioned  the  court  to  direct 
Its  receiver  to  pay  out  of  the  proceeds  deriv- 
ed from  a  foreclosure  sale  of  defendant's 
property  the  amount  of  a  judgment  recovered 
by  It  for  damages  occasioned  by  ponding 
back  water  on  Its  lands,  its  judgment  having 
been  recovered  after  the  foreclosure  sale  had 
been  had:  and  confirmed,  and  in  disallowing 
the -motion  the  present  Chief  Justice,  then 
Associate  justice,  said:  **Thls  case  Is  gov- 
erned by  Railroad  v.  Burnett,  123  N.  C  210 
[31  S.  m  602].  There  Burnett  brought  an 
action  against  a  corporation  for  personal  In- 
]arie8»  recovered  judgment,  and  sued  out  ex- 
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ecntlon.  In  the  meantime  a  mortgage  had 
been  foreclosed  against  the  corporation,  the 
property  had  been  sold,  and  a  new  company 
was  in  possession  as  purchaser.  This  court 
said :  'The  fact  that  the  plaintiff  claims  un- 
der a  decree  of  foreclosure  by  order  of  court 
does  not  affect  the  rights  of  the  defendant 
Burnett.  The  decree  was  based  on  the  mort- 
gage, and  conveyed  no  more  than  was  con- 
veyed by  the  mortgage.  It  conveyed  no  more 
than  would  have  been  conveyed  by  a  fore- 
closure of  the  mortgage  under  power  of  sale 
contained  in  the  mortgage.'  And  says  fur- 
ther: *The  principle  underlying  this  decision, 
and  upon  which  it  is  decided^  is  that  under 
section  1255  of  the  Code  (now  section  1131, 
Revisal  1905)  the  mortgage  conveyed  nothing 
as  against  this  claim;  and,  as  it  conveyed 
nothing  as  against  this  claim,  the  purchaser 
got  nothing  as  against  this  claim  by  the  mort- 
gage sale.*"  The  court  further  proceeds: 
"The  purchaser  stands  in  the  shoes  of  the 
original  debtor,  and  bought  only  such  inter- 
est as  he  could  mortgage  as  against  the  Falls 
of  Neuse  Manufacturing  Company,  and  sub- 
ject to  any  judgment  it  might  obtain,  and  the 
Falls  of  Neuse  Manufacturing  Company  has 
no  right  to  share  in  the  proceeds  of  such  sale. 
It  must  proceed  against  its  debtor,  and  assert 
its  right  by  execution  against  the  property, 
notwithstanding  the  foreclosure  sale,  just  as 
was  held  in  Railroad  v.  Burnett,  supra.  The 
same  doctrine  was  reiterated  In  Belvln  v.  Pa- 
per Co..  123  N.  C.  138  [31  S.  B.  655].  •  •  ♦ 
But  here,  as  in  Railroad  v.  Burnett,  the  judg- 
ment was  obtained  after  the  sale  under  fore- 
closure, and  after  the  property  was  turned 
over  to  the  purchaser,  and  there  was  no  ob- 
struction of  the  petitioner's  execution  by  any 
action  of  the  court  As  to  it,  the  mortgage 
and  any  rights  obtained  under  It,  either  by 
bondholders  or  purchasers,  are  nonexistent." 
In  Howe  v.  Harper,  127  N.  C.  366,  37  S.  E. 
505,  the  same  conclusion  was  reached,  and 
the  same  construction  affirmed,  in  an  opinion 
delivered  by  the  same  learned  judge.  The 
proper  construction  and  effect  of  this  statute 
has  become  settled  by  these  decisions;  and, 
applying  this  construction  to  the  admitted 
facts  of  this  case,  we  held  that  the  title  ob- 
tained by  Ragan  and  Millls  under  the  deed 
from  the  trustee,  Lindsay,  was  subject  to  the 
satisfaction  of  the  judgment  recovered  by 
Jarrett  for  the  tort  of  the  corporation  result- 
ing in  personal  injuries  to  him.  It  was,  how- 
ever, valid  and  effectual  against  all  subse- 
quently recovered  judgments,  except  "for  la- 
bor performed  or  torts  committed  by  such 
corporation  whereby,"  etc.  The  defendants, 
however,  pleaded  as  a  defense  that  the  Trunk 
Company  was  duly  adjudicated  a  bankrupt 
within  four  months  after  the  judgment  in 
favor  of  Jarrett  was  recovered,  to  wit,  March 
11,  1908,  and  under  the  provisions  of  section 
67f,  Bankr.  Act  July  1,  1898.  c  641,  80  Stat 
565  (U.  S.  Comp.  &rt  1901,  p.  3460),  "all  levies, 
judgments,  attachments,  or  other  lleiiBy  ol>' 
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tallied  through  legal  proceedings  agralnst  a 
person  who  is  Insolyent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition 
In  bankruptcy  against  blm,  shall  be  deemed 
null  and  yold  In  case  he  Is  adjudged  a  bank- 
rupt, and  the  property  affected  by  the  levy, 
judgment,  attachment  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from 
the  same,  and  shall  pass  to  the  trustee  as  a 
part  of  the  estate  of  the  bankrupt,  unless  the 
court  shall,  on  due  notice,  order  that  the  right 
under  such  levy,  judgment,  attachment,  or 
other  lien  shall  be  preserved  for  the  benefit 
of  the  estate,  and  thereupon  the  same  may 
pass  to,  and  shall  be  preserved  by,  the  trus- 
tee for  the  benefit  of  the  estate,  as  aforesaid." 
Before  considering  the  construction  placed  up- 
on this  section  by  the  Supreme  Court  of  the 
United  States  and  other  courts,  we  must  bear 
In  mind  that  the  property  Included  in  the 
mortgage  and  sold  by  the  trustee  was  sold 
October  13,  1905,  and  the  adjudication  In 
bankruptcy  was  made  March  11,  1908,  2% 
years  intervening;  the  deed  of  trust,  under 
which  the  sale  was  made,  was  executed  Oc- 
tober 22,  1902,  5%  years  before  the  ad- 
judication. The  property  Included  In  the 
deed  could  not  have  passed  to  the  trustee  In 
bankruptcy;  as  against  him,  the  deed,  made 
when  it  was,  was  an  lnsux)erable  barrier.  No 
other  creditor  except  Jarrett,  as  appears  from 
this  record,  could  have  reached  that  prop- 
erty, either  through  the  trustee  or  otherwisa 
While  the  defendants  plead  that  the  Trunk 
Company  was  adjudicated  a  bankrupt,  they 
do  not  plead  Its  discharge  in  bankruptcy,  nor 
does  It  appear  that  any  discharge  has  been 
granted. 

In  Coal  Co.  v.  Electric  Light  Co.,  118  N.  C. 
232,  233,  24  S.  E.  22,  in  considering  whether 
the  effect  of  section  1131,  Revisal  1905,  was 
to  create  a  lien,  this  court  said:  **Thls  sec- 
tion differs  entirely  from  section  1781  (Code, 
now  section  2016,  Revisal),  which  creates,  or 
provides  for  creating,  a  lien  as  a  security  for 
certain  debts.  It  (section  1255,  Code,  now 
section  1131,  Revisal)  creates  no  lien,  but  un- 
dertakes to  afford  the  creditor  protection,  by 
disabling  corporations  from  conveying  their 
property  by  mortgage,  freed  from  liability  up- 
on a  judgment  obtained  against  such  corpora- 
tions 'for  labor  performed,  for  materials  fur- 
nished [now  omitted  from  section  1131],  or 
torts  committed  by  such  corporations,  their 
agents  or  employes.'  This  statute  must  mean 
such  labor  performed  and  such  torts  commit- 
ted after  making  the  mortgage,  as  the  act 
was  passed  in  1879  [Acts  1879,  c.  101]. 
♦  ♦  ♦  As  we  have  said  this  section  neither 
creates  nor  provides  for  the  creation  of  a 
lien.  It  does  not  seem  to  provide  against  pri- 
or judgment  liens,  whether  taken  upon  a 
prior  or  subsequent  debt  Nor  does  it  pro- 
vide against  an  absolute  bona  fide  sale,  but 
only  provides  that  the  property  mortgaged 
shall  stand,  so  far  as  their  debts  and  liabil- 
ities are  concerned,  just  as  if  there  had  been 
no  such  mortgage  made."    Neither  the  learn- 


ed counsel,  in  their  briefs  or  oral  arguments, 
nor  our  own  researches  have  found  a  similar 
statute  in  other  states,  but  in  Georgia  they 
have  ,an  analogous  provision  which  permits 
the  maker  of  a  note  to  waive  as  to  its  pay- 
ment the  benefit  of  the  homestead  provision 
of  the  Georgia  Constitution.  In  the  case  of 
McKenney  v.  Cheney,  118  Ga.  887,  45  S.  E. 
433,  in  determining  the  effect  of  section  67f, 
Bankr.  Act,  upon  a  note  with  a  waiver  clause 
in  it,  the  court  held,  quoting  from  Frazee  v. 
Nelson,  179  Mass.  456,  61  N.  E,  40,  88  Am. 
St  Rep.  391 :  **The  effect  of  section  67f  of 
the  United  States  bankruptcy  act  of  1898  is 
not  to  avoid  the  levies  and  liens  therein  re- 
ferred to  against  all  the  world,  but  only  as 
against  the  trustee  in  bankruptcy  and  those 
claiming  under  him,  so  that  the  property  may 
pass  to  and  be  distributed  among  the  cred- 
itors of  the  bankrupt."  The  federal  court, 
as  ruled  in  the  Lockwood  Case,  190  U.  S. 
294,  23  Sup.  Ct  751,  47  L.  Ed.  1061,  having 
no  jurisdiction  to  administer  the  property  set 
apart  as  exempt,  subsection  "f  of  the  bank- 
ruptcy act  does  not  affect  a  judgment  obtain- 
ed in  a  state  court  on  a  note  waiving  such 
exemption,  when  such  judgment  Is  proceed- 
ing only  against  property  set  apart  as  ex- 
empt The  court  further  proceeds:  •'Aside 
from  the  authorities  cited,  however,  we  think 
that  the  language  of  the  statute  affords  ample 
warrant  for  the  ruling  here  made*  The  sec- 
tion In  question  provides  simply  that  the  ef- 
fect of  the  discharge  of  such  liens  as  are 
obtained  in  four  months  prior  to  the  filing  of 
the  petition  In  bankruptcy  shall  be  to  pass 
the  property  against  which  the-  lien  Is  held  'to 
the  trustee  as  a  part  of  the  estate  of  the 
bankrupt* " 

In  Lockwood  v.  Exchange  Bank,  190  U.  S. 
294,  23  Sup.  Ct  751,  47  L.  Ed.  1061,  the  Su- 
preme CJourt  said :  "The  difference,  however, 
between  the  two  is  that  in  the  latter  case- 
that  is,  causing  the  exempt  property  to  form 
a  part  of  the  bankruptcy  assets— the  Incon- 
venience would  be  irremediable,-  since  It  would 
compel  the  administration  of  the  exempt 
property  as  part  of  the  estate  In  bankruptcy, 
whilst  to  the  other,  the  rights  of  creditors 
having  no  lien,  as  in  the  case  at  bar,  but  hav- 
ing a  remedy  under  the  state  law  against  the 
exempt  property,  may  be  protected  by  the 
court  of  bankruptcy,  since  certainly  there 
would  exist  in  favor  of  a  creditor  holding  a 
waiver  note,  like  that  possessed  by  the  peti- 
tioning creditor  in  the  case  at  bar,  an  equity 
entitling  him  to  a  reasonable  postponement  of 
the  discharge  of  the  bankrupt  in  order  to 
allow  the  institution  in  the  state  court  of 
such  proceedings  as  might  be  necessary  to 
make  effective  the  rights  possessed  by  the 
creditors."  So  in  the  present  case,  while  sec- 
tion 1131,  Revisal  1905,  does  not  create  a 
lien,  it  gives  to  the  tort-claimant,  who  has  re- 
duced his  claim  to  judgment,  a  right  rem- 
edy, to  follow  and  subject  to  the  payment  of 
his  claim  such  property  as  the  corr)oration 
has  disposed  of  by  mortgage,  even  where  the 


Ka) 


CLEMENT  V.  KING. 


1027 


sale  xinder  mortgage  has  taken  place  before 
Judgment  has  been  rendered.  In  concluding 
the  opinion  In  Lockwood  y.  Bank,  supra,  Mr. 
Justice  White  says:  "As  in  the  case  at  bar 
the  entire  property  which  the  bankrupt  own- 
ed Is  within  the  exemption  of  the  state  law, 
it  becomes  unnecessary  to^consider  what,  if 
any,  remedy  might  be  available  In  the  court 
of  bankruptcy  for  the  benefit  of  general  cred- 
itors, in  order  to  prevent  the  creditor  holding 
the  waiver  as  to  exempt  property  from  taking 
a  dividend  on  his  whole  claim  from  the  gen- 
eral assets,  and  thereafter  availing  himself 
of  the  right  resulting  from  the  waiver  to  pro- 
ceed against  exempt  property.** 

What  property,  if  any,  the  Trunk  Company 
had  at  the  time  of  the  petition  and  adjudica- 
tion in  bankruptcy  does  not  appear;  the  only 
property  Involved  in  this  litigation  Is  the 
property  conveyed  by  It  In  the  deed  of  trust 
or  mortgage  to  Lindsay,  which,  by  the  prior 
registration  of  the  deed,  its  bona  fides  being 
unquestioned,  was  placed  beyond  the  reach  of 
its  general  creditors,  and  which,  by  the  pro- 
visions of  section  1131,  Revisal  1905,  was  not 
exempt  from  the  satisfaction  of  the  judgment 
recovered  by  the  tort-claimant,  Jarrett  To 
hold  that  the  Jarrett  judgment,  under  section 
1131,  Revisal  1906,  drew  the  mortgaged  prop- 
erty into  the  bankruptcy  court  for  the  equal 
benefit  of  all  the  creditors  of  the  Trunk  Com- 
pany, including  the  Jarrett  judgment,  would 
be  to  give  an  effect  to  the  provisions  of  that 
section  much  broader  than  the  construction  of 
that  section,  as  settled  by  the  decisions  of 
this  court,  would  warrant,  and  would  go  far 
beyond  its  evident  purpose.  It  would  be  to 
subject  the  mortgaged  property  of  a  corpora- 
tion, though  a  foreclosure  had  been  had  more 
than  two  years  before  an  adjudication  in 
bankruptcy,  to  distribution  among  the  gen- 
eral contract  creditors,  because  there  happen- 
ed to  exist  a  judgment  for  labor  performed 
or  a  tort  committed^  resulting  in  death  or 
personal  injuries.  We  cannot  accept  this  en- 
largement or  broadening  of  the  provisions  of 
the  statute.  Its  language  does  not  admit  of 
such  Interpretation,  nor  are  we  constrained 
to  so  interpret  it  by  the  provisions  of  any 
section  of  the  bankruptcy  act. 

Accepting  all  the  facts  alleged  in  the  com- 
plaint and  admitted  in  the  answer  as  true, 
and  accepting  as  true  all  the  defenses  plead- 
ed in  the  answer,  except  their  legal  effeQt, 
we  conclude  that  the  plaintiff  was  entitled 
to  judgment  upon  the  pleadings;  that  he  is 
the  owner  and  entitled  to  the  possession  of 
the  land  described,  with  the  buildings  there- 
on, and  the  deeds  to  the  defendants  casting 
a  cloud  upon  his  title  should  be  canceled  of 
record,  by  placing  upon  the  margin  a  mem- 
orandum of  the  Judgment  to  be  entered  In 
accordance  with  this  opinion.  In  refusing  the 
motion  of  the  plaintiff,  there  was  error. 

Reversed. 

CLARK,  C.  J.  (dissenting).  Under  our  prec- 
edents the  mortgage  was  nonexistent  as  to 


the  Jarrett  clahn  for  a  tort,  but  the  Tmxik 
Company  having  been  adjui!^ed  a  bankrupt 
March  11,  1906,  and  Jarrett  having  proven 
his  claim  in  bankruptcy,  the  property  could 
not  be  sold  thereafter  under  the  judgment  in 
favor  of  Jarrett,  which  was  obtained  by  him 
in  January,  1908.  Jarrett  had  no  lien  save  by 
virtue  of  that  Judgment,  which  having  been 
obtained  within  four  months  prior  to  the  ad- 
judication in  bankruptcy,  execution  could  not 
issue  for  its  enforcement  If  the  Trunk  Com- 
pany had  made  a  bona  fide  sale  of  its  prop- 
erty prior  to  the  lien  of  the  Jarrett  judgment, 
the  purchaser  would  have  obtained  a  good 
title.  Coal  Co.  v.  Electric  Co.,  118  N.  C.  232, 
24  S.  E.  22.  It  follows  that  the  trustee  in 
bankruptcy  acquired  a  good  title,  as  against 
the  Jarrett  judgment,  which  was  obtained 
within  four  months  prior  to  the  adjudication 
In  bankruptcy.  It  is  true  that  it  does  not 
yet  appear  that  the  Trunk  Company  has  ob- 
tained Its  final  discharge,  but  its  property  hy 
virtue  of  the  adjudication  passed  to  the  trus- 
tee in  bankruptcy,  and  no  execution  could  is- 
sue on  the  Jarrett  judgment  unless  the  prop- 
erty was  restored  to  the  bankrupt  by  decree 
of  the  court  which  had  taken  it  into  custody. 
The  sale  under'  the  Jarrett  judgment  August 
4,  1900,  was  therefore  a  nullity,  and  the 
purdiaser  at  such  sale  acquired  no  title. 

BROWN,  J.  (dissenting).  I  agree  with  the 
CHIEF  JUSTICE  that  Causey  Jarrett,  hav- 
ing proven  his  claim  in  bankruptcy,  could  not 
proceed  at  the  same  time  in  the  state  court, 
and  that  the  sale  under  his  judgment  Is  a 
nullity.  To  my  mind  it  Is  plain  that,  if  there 
was  any  estate  or  remnant  of  title  left  in  the 
bankrupt  corporation  which  its  deed  In  trust 
to  Lindsay  could  not  pass  by  reason  of  our 
statute  (Revisal  1905,  §  1131),  that  interest 
passed  to  the  trustee  In  bankruptcy,  under 
section  67f  of  the  bankrupt  law,  for  our  stat- 
ute does  not  prevent  it.  I  think  the  decision 
of  the  Supreme  Court  of  the  United  States  In 
Bank  v.  Staake,  202  U.  S.  141,  26  Sup.  Ct.  580, 
60  L.  Ed.  967,  is  an  authoritative  adjudica- 
tion upon  the  provisions  of  that  section  that 
all  judgments  within  the  four-month  period 
are  nullified  and  annihilated,  not  only  as 
against  the  trustee  but  as  against  third  par- 
ties, and  all  the  world  as  well.  The  language 
of  Mr.  Justice  Brown,  In  delivering  the  opin- 
ion, seems  to  admit  of  no  other  construction. 
He  says:  "The  argument  that  section  67f  in 
question  here  refers  only  to  liens  upon  prop- 
erty, which,  if  such  liens  were  annulled, 
would  pass  to  the  trustee  of  the  bankrupt, 
we  think  is  unsound,  since  that  contingency 
is  amply  provided  for  by  the  prior  clause  of 
the  section  annulling  all  such  liens,  and  pro- 
viding that  property  affected  thereby  shall 
pass  to  the  trustee  as  a  part  of  the  estate." 
But  to  my  mind  there  are  other  reasons  why 
plaintiff  Is  not  entitled  to  a  judgment  upon 
the  pleadings. 

1.  This  motion  must  be  treated  in  the  light 
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of  a  demurrer  to  the  answer,  and  therefore 
as  admitting  its  allegrations  to  be  true.  The 
defendants  in  their  answers  expressly  deny 
that  plaintiff  is  the  owner  and  entitled  to 
possession,  and  they  deny  in  express  terms 
the  allegation  of  unlawful  possession,  thus 
raising  the  general  issue  as  to  title.  Under 
these  pleadings  defendants  are  entitled  to 
prove,  If  they  can,  an  outstanding  legal  title 
paramount  to  that  of  the  Trunk  &  Bag  Ck>r- 
poration,  and  to  connect  themselves  with  it. 
While  they  admit  that  the  corporation  exe- 
cuted the  deed  in  trust  to  Lindsay,  they  no- 
where admit  that  the  corporation  had  a  valid 
and  indefeasible  title  to  the  property.  It  is 
true  the  answers  set  up  other  defenses  and 
facts,  but  it  is  settled  in  this  state  that  a  de- 
fendant may  plead  different,  as  well  as  incon- 
sistent, defenses  to  the  same  action. 

2.  There  api>ears  to  me  to  be  another  rea- 
son why,  taking  the  facts  as  set  out  in  the 
answers  to  be  true,  the  plaintiff  Is  not  en- 
titled to  recover.  Although  some  of  the  de- 
fendants may  claim  title  under  the  deed  in 
trust  to  Lindsay,  they  all  claim  title  under 
valid  Judgments  against  the  Trunk  &  Bag 
Company,  which  antedated  the  Oausey  Jar- 
rett  J-ndgment.  The  defendant  King,,  who 
filed  a  separate  answer,  does  not  daim  under 
the  deed  in  trust,  but  under  a  judgment  like- 
wise antedating  the  Causey  Jarrett  Judgment 
Section  1131,  Revisal,  applies  only  to  mort- 
gages, and  not  to  Judgments.  This  is  ex- 
pressly recognized  in  Coal  Co.  v.  Electric 
Light  Co.,  118  N.  C.  235,  24  S.  B.  22,  where  it 
is  said:  "It  [meaning  section  1131  of  the  Re- 
visal] does  not  seem  to  provide  against  prior 
Judgment  liens,  whether  taken  upon  a  prior 
or  subsequent  debt  Nor  does  it  provide 
against  an  absolutely  bona  fide  sale,  but  only 
provides,"  etc.  Assuming  that  a  sale  imder 
the  deed  in  trust  could  not,  in  consequence  of 
the  statute,  pass  an  absolute  and  indefeasible 
title  as  against  a  Judgment  founded  upon  tort 
(such  as  the  Causey  Jarrett  Judgment),  there 
is  no  such  restriction  In  regard  to  Judgments 
duly  docketed.  If  after  the  mortgage  was  ex- 
ecuted or  foreclosed  there  was  any  right,  in- 
terest, or  estate  left  in  the  Trunk  &  Bag  Com- 
pany that  Causey  Jarrett  could  sell  and  con- 
vey under  his  Judgment  and  execution,  it  fol- 
lows that  such  interest  must  have  passed  out 
of  the  Bag  Company  under  the  sale  in  Au- 
gust, 1907,  made  under  executions  upon  Judg- 
ments antedating  his.  If  Jarrett  could  sell 
such  interest  the  prior  Judgment  creditors 
could  do  the  same,  for  their  Judgments  were 
not  affected  by  the  statute,  and  were  as  val- 
id and  unrestricted  as  his.  If  there  was  no 
interest  left  in  the  Bag  Company  the  subject 
of  execution  then  plaintiff  acquired  no  title 
under  the  Causey  Jarrett  execution.  If  there 
was  an  interest  or  estate  of  any  kind  left  in 
the  corporation  after  the  execution  of  the 


mortgage,  plaintiff  likewise  got  no  title  be- 
cause it  had  been  sold  and  passed  under  prior 
Judgments  and  executions.  For  this  reason 
the  cases  of  Railroad  v.  Burnett  and  Williams 
V.  Railway,  cited  in  the  opinion,  have  no  ap- 
plication. In  those  cases  there  were  no  prior 
Judgments  against  the  mortgagor  corporation 
under  which  the  property  had  been  sold  and 
conveyed  to  purchasers.  This  is  not  a  contest 
between  Causey  Jarrett  and  the  purchaser 
under  the  mortgage,  as  in  the  Burnett  Case, 
but  it  is  a  contest  between  a  purchaser  un- 
der Causey  Jarrett's  Judgment  and  a  purchas- 
er under  prior  Judgments  equally  valid  and 
binding  on  the  corporate  defendant  as  Causey 
Jarrett's.  If  this  was  an  action  in  which  Cau- 
sey Jarrett  was  seeking  to  subject  the  prop- 
erty to  the  payment  of  his  Judgment  debt  in 
the  hands  of  a  purchaser  under  the  mort- 
gage, the  case  would  be  different.  But  it  is 
not  that  It  is  an  action  of  ejectment  under 
which  plaintiff  claims  title  under  an  execu- 
tion sale.  It  must  therefore  appear  that 
there  was  some  interest  left  in  the  Judgment 
debtor  subject  to  sale  under  execution.  There 
must  have  been  something  in  the  debtor  for 
the  execution  to  operate  on.  If  there  was, 
then  such  interest  had  been  previously  sold 
and  conveyed  to  defendant  King  under  prior 
Judgments,  for  the  statute  applies  only  to 
mortgages,  and  does  not  restrict  or  In  any 
way  limit  the  lien  and  operation  of  a  Judg- 
ment and  execution.  Whatever  residuum  of 
estate  was  left  In  the  corporate  mortgagor 
was  liable  to  be  sold  under  any  docketed 
Judgment  whether  founded  on  tort  or  con- 
tract and  therefore  priority  must  govern. 

Another  obstacle,  in  my  opinion,  stands  In 
plaintiff's  way.  The  mortgage  to  Lindsay, 
trustee,  was  executed  and  recorded  before 
Causey  Jarrett  was  injured  or  his  action  com- 
menced. It  seems  to  me  subversive  of  ele- 
mentary principles  of  law  to  hold  the  trustee 
and  those  claiming  under  him  bound  by  the 
findings  in  a  cause  to  which  neither  of  them 
were  parties.  It  is  true  the  mortgage  is  void 
as  to  a  tort  but  the  tort,  which  thus  avoids 
it,  must  be  proved  in  an  action  to  which  the 
trustee  or  his  assigns  were  parties.  They  are 
entitled  to  "a  day  in  court"  when  the  fact 
which  avoids  their  title  is  adjudicated;  other- 
wise, an  insolvent  corporation  might  submit 
to^Judgment  upon  fictitious  torts  for  the  pur- 
pose of  avoiding  its  mortgage,  and  those  in- 
terested in  the  mortgage  be  without  remedy. 
To  destroy  the  value  of  the  existing  mort- 
gage by  a  trial  and  Judgment  when  the  mort- 
gagee cannot  be  heard,  and  of  which  he  may 
be  in  entire  ignorance,  is  taking  his  property 
without  due  process  of  law.  I  think,  there- 
fore, the  plaintiff  Is  required  to  establish  the 
tort  again  to  the  satisfaction  of  a  Jury  in  this 
action  before  he  can  recover. 


N.a) 


THOMPSON  ▼.  08B0RNB. 


1029' 


052  N.  a  108) 

THOMPSON  T.  OSBOBNB. 

(Sapreme  Court  of  North  Otrolina.     April  27, 

1910.) 

1.  Bills  aitd  Notes  (§  313*)— Nonneootia- 
BLB  iNSTBUiosNTs— Assignments. 

An  assignee  for  value  of  a  nonnegotlable 
note  acquires  an  equitable  title  to  it  and  the 
right  to  recover  from  the  maker  the  amount 
thereof,  subject  to  equities  and  defenses  avail- 
able against  the  payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  740-760 ;  Dec.  Dig.  i  313.*J 

2.  Bills  and  Notes  (|  443*)— Assignment  of 

NONNEGOTIABLB  NOTE— PABTY  ENTITLED  TO 

Sue. 

Under  Revisal  1905,  i  854.  aboIiAin^r  the 
distinction  between  actions  at  law  and  suits  in 
equity,  etc.,  an  assignee  of  a  nonnegotlable  note 
is  the  proper  person  to  sue  thereon  in  his  own 
name  as  tne  real  party  in  interest. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  1380;   Dec.  Dig.  f  443.*] 

&  Bills  and  Notes  (§  537*)— Non negotia- 
ble Note— Action  by  Assignee— Defenses. 
In  an  action  by  an  assignee  of  a  nonnegotla- 
ble note,  the  truth  of  the  allegations  of  the  an- 
swer, as  to  the  agreement  between  the  maker 
and  the  payee,  is  for  the  jury,  and  the  court 
cannot  assume  the  truth  thereof  and  rule  against 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  I  637.*] 

Appeal  from  Superior  Court,  Ashe  Coun- 
ty;  E.  B.  Jones,  Judge. 

Action  by  E.  E.  Thompson  against  D.  A. 
Osborne.  From  a  Judgment  of  nonsuit, 
plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

T.  C.  Bowie  and  R.  A.  Donghton,  for  ap- 
pellant 

WALKER,  J.  This  action  was  brought  to 
recover  the  amount  of  a  bond  or  a  note  un- 
der seal,  executed  by  the  defendant  to  B. 
Morris,  and  by  the  latter  assigned  for  value 
to  the  plaintiff,  B.  E.  Thompson.  The  bond 
is  in  the  following  words  and  figures: 
•'$120.00.  November  15,  1904.  Four  months 
after  date  I  promise  to  pay  B.  Morris  one 
hundred  and  twenty  dollars  for  value  re- 
ceived in  land  this  day  bought  from  him, 
adjoining  lands  of  H.  Wingler,  John  Royal 
beirs  and  others.  This  note  is  to  be  dis- 
charged by  D.  A.  Osborne  delivering  to  B. 
Morris,  on  cars  In  town  of  Durham,  N.  C, 
ten  thousand  (10,000)  feet  of  black  pine  lum- 
ber, 12  feet  long,  log  run  (mill  culls  out),  to 
be  sawn  widths  and  thicknesses  as  per  or- 
der to  be  furnished.  D.  A.  Osborne  to  pay 
freight  on  lumber.  D.  A.  Osborne.  [Seal.]" 
The  defendant  alleged,  in  his  answer,  that 
the  bond  was  given  for  the  purchase  money 
of  a  tract  of  land,  and  that  B.  Morris,  who 
sold  the  land  to  him  and  to  whom  he  gave 
the  note,  had  promised  to  make  him  a  good 
and  perfect  title  to  the  land  which  he  had 
purchased,  and  that  at  the  time  the  note 
was  given  the  said  B.  Morris  did  not  have 
a  good  and  perfect  title  to  the  land,   al- 


though he  had  represented  to  the  plaintiff' 
that  he  had  a  good  and  perfect  title  thereto, 
and  he  further  averred,  in  his  answer,  that 
the  plaintiff  purchased  the  note,  and  the 
same  was  indorsed  after  its  maturity,  and, 
therefore,  he  took  the  same  with  full  notice 
and  knowledge  of  the  agreement  between  B. 
Morris  and  the  defendant  and  that,  as  Mor- 
ris did  not  have  the  title  to  the  land,  the 
plaintiff  was  not  entitled  to  recover  the 
amount  of  the  note.  After  the  pleadings 
were  read,  and  before  any  testimony  was 
introduced  by  either  party,  the  court  inti- 
mated that,  as  the  note  was  not  n^otlable, 
the  plaintiff  was  not  entitled  to  recover  in 
the  action,  whereupon  he  submitted  to  a 
nonsuit  and  appealed  to  this  court 

The  right  of  the  plaintiff  to  recover  upon 
the  note  did  not  depend  upon  its  negotiabili- 
ty, for,  if  it  was  not  negotiable,  the  plaintiff 
would  be  entitled  to  recover  the  amount  of 
the  note,  unless  the  defendant  had  a  valid 
defense,  if  the  action  had  been  between  B. 
Morris  and  himself.  By  the  indorsement  of 
the  note  to  the  plaintiff,  for  value,  he  ac- 
quired title  to  it  and,  consequently,  the  right 
to  recover  tlie  amount  which  the  defendant 
had  promised  to  pay  to  Morris,  unless  the 
defendant  could  show  that  he  had  a  good  le- 
gal or  equitable  defense,  which  would  defeat 
the  plaintiff's  right  of  recovery.  The  plain- 
tiff acquired,  by  the  assignment  of  the  note, 
the  right  to  maintain  this  action,  he  being 
the  real  party  in  interest  even  if,  by  virtue 
of  the  assignment  he  had  only  an  equitable 
title  to  it  which  is  subject  to  all  equities 
and  defenses  which  the  defendant  may  have 
against  the  original  payee.  Revisal,  i  354. 
This  court  when  construing  Code,  |  177, 
held,  in  Kiff  v.  Weaver,  94  N.  C.  274,  55  Am. 
Rep.  601,  that  the  assignee  of  a  bond  or 
note  not  indorsed  is  the  proper  person  to 
maintain  an  action  upon  It  in  his  own  name, 
because  he  is  the  real  party  in  interest  and 
that  the  possession  of  an  unindorsed  nego- 
tiable note,  payable  to  bearer,  raises  the  pre- 
sumption that  the  person  presenting  it  on 
the  trial  is  the  real  and  rightful  owner,  cit- 
ing Andrews  v.  McDaniel,  68  N.  O.  385; 
Jackson  v.  Love,  82  N.  C.  405,  33  Am.  Rep. 
685;  Bank  v.  Bynum,  84  N.  C.  24,  37  Am. 
Rep.  604;  Pate  v.  Brown,  85  N.  C.  166.  It 
was  further  held  to  be  Immaterial  whether 
the  action  brought  by  the  plaintiff  is  legal 
or  equitable,  for  under  the  present  system  of 
procedure  the  distinction  between  actions  at 
law  and  suits  in  equity  and  the  forms  of 
all  such  actions  are  abolished.  In  this  case 
the  court  when  it  ruled  against  the  plaintiff, 
assumed  that  the  averments  of  the  answer, 
as  to  the  agreement  between  the  defendant 
and  Morris,  were  true;  whereas,  that  was 
the  question  to  be  decided  by  the  jury,  even 
if  the  note  was  not  negotiable.  The  ques- 
tion involved  in  this  case  la  fully  discussed 


•For  •tbar  casM  see  Bam«  toplo  and  lectlon  NUMBER  in  Dec.  ft  Am.  Digt.  1907  to  date,  ft  Reportar  Indexes 
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in  Tyson  y.  Joyner,  139  N.  0.  69,  51  S.  E.  803. 

There  "^as  error  in  the  ruling  of  the  court 
The  judgment  of  nonsuit  will  be  set  aside, 
and  a  new  trial  granted. 

New  trial. 

(134  Qa.  460) 

TRIPPB  ▼.  PRIOHARD  ct  aL 
(Supreme  Court  of  Georgia.     April  27,   1910.) 

(Svllo^ua  hy  the  CourtJ 

IWJXJNCTIOH    (§  39*)— INTEBLOCUTOBT  IWJUNC- 

TioN— Tbust  in  Land. 

Under  the  pleadings  and  evidence  in  this 
case,  it  was  erroneous  to  grant  an  interlocutory 
injunction. 

[Ed.  Note.—For  other  cases,  see  Injunction, 
Dec  Dig.  I  39.*] 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Action  by  D.  W.  Prichard  and  others 
against  W.  F.  Trippe.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Reversed. 

Gober  &  Grifiln,  for  plaintiff  In  error.  Clay 
&  Morris,  for  defendants  In  error. 

ATKINSON,  J.  The  exception  is  to  an  In- 
terlocutory order  enjoining  the  defendant 
from  selling  certain  land.  The  pleadings  and 
evidence  are  somewhat  confused.  While 
there  are  some  allegations  of  the  petition 
which  indicate  that  the  plaintiffs  might  rely 
for  recovery  upon  some  undisclosed  title  evi- 
denced only  by  present  Joint  possession  of 
the  plaintiffs  and  defendant,  the  petition 
should  be  construed  more  properly  as  an  ef- 
fort to  assert  title  on  account  of  an  Implied 
trust  resulting  from  a  purchase  In  which  the 
plaintiffs  and  defendant  contributed  Jointly 
to  the  payment  of  the  purchase  price,  and  for 
convenience  only  took  the  deed  In  the  name 
of  the  defendant  alone.  One  of  the  prayers 
was  to  reform  the  deed,  so  that  It  would  con- 
vey the  property,  not  only  to  the  defendant, 
but  also  to  the  plaintiffs. 

So  construing  the  petition,  we  do  not  think 
It  would  he  a  proper  case  for  the  grant  of  an 
injunction.  In  her  answer  the  defendant  de- 
nied that  the  purchase  was  a  Joint  purchase, 
but,  on  the  contrary,  alleged  that  it  was  an 
Individual  purchase  for  her  own  benefit  One 
of  the  plaintiffs  failed  to  testify  at  all,  and 
the  other,  though  testifying,  failed  to  testi- 
fy to  any  contract  or  understanding  between 
the  plaintiffs  and  defendant  that  in  making 
the  purchase  the  property  was  bought  for  the 
Joint  use  of  the  plaintiffs  and  defendant,  and 
that  the  deed  was  taken  in  the  name  of  the 
defendant  alone  merely  for  convenience. 
There  was  no  evidence  by  any  witness  on 
this  subject.  There  was  evidence  from  which 
the  Judge  might  have  found  that  the  parties 
were  in  Joint  possession  of  the  property,  and 
that  the  defendant  had  admitted  on  various 
occasions  that  the  plaintiffs  had  equal  in- 
terest in  it  with  her.  Evidence  of  this  char- 
acter alone  was  not  sufficient  to  authorize  the 


judge  to  bold  that  In  purchasing  the  proper- 
ty  all  of  the  parties  participated  as  pur- 
chasers. 

Under  the  plaintiffs'  theory  of  the  case,  as 
portrayed  by  the  allegations  of  the  petition, 
the  defendant  had  good  title  to  the  land  un- 
less It  was  Impressed  by  an  implied  trust  Id 
their  favor  on  account  of  their  having  paid 
a  part  of  the  purchase  money  and  the  cir- 
cumstances under  which  the  deed  was  execut- 
ed to  defendant  It  was  Incumbent  upon  the 
plaintiffs  to  show  by  evidence  such  a  state 
of  facts  as  would  authorize  the  Judge  to  find 
the  existence  of  a  trust.  The  evidence  was 
not  sufficient  to  accomplish  that  purpose. 
If  there  was  no  trust,  the  defendant  ought  not 
to  be  enjoined  frpm  selling  her  property. 
The  effect  of  the  order  temporarily  restrain- 
ing the  defendant  was  to  preserve  the  status 
until  the  final  hearing  of  the  case,  when  it 
should  be  determined  whether  or  not  the 
deed  should  be  reformed,  as  prayed,  and 
other  relief  should  be  granted  to  the  plain- 
tiffs. The  Judge  has  a  broad  discretion  in 
granting  such  orders,  but  the  nature  of  this 
case  is  not  such  as  to  authorize  the  preserva- 
tive order. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


084  Ga.  3C8) 
STONER  V.  STONBR. 
(Supreme  Court  of  Georgia.     April  18,  1910.) 

(SyUahua  hy  the  Court,) 

1.  DivoBCB    (§    27«)  —  Grounds  —  "Cruel 
Treatment." 

It  was  held  by  this  court  in  Ring  v.  Ring, 
118  Ga.  183,  44  S.  E.  861,  (52  L.  R.  A.  878, 
that  "cruel  treatment,"  within  the  meaning  of 
Civ.  Code,  §  2427,  which  provides  that  such 
treatment  shall  be  a  ^ound  for  divorce,  is  the 
willful  infliction  of  pain,  bodily  or  mental,  upon 
the  complaining  party,  such  as  reasonably  jus- 
tifies an  apprehension  of  danger  to  life.  limb,  or 
Walth.  Brown  v.  Brown,  129  Ga.  246,  58  S. 
K.  825. 

[Bd.    Note.— For    other    cases,    see    Divorce, 
Cent  Dig.  §§  62-83;    Dec  Dig.  i  27.* 

For  othor  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1768-1777 ;   vol.  8,  p.  7624.] 

2.  Divorce  (|  27*)— Grounds— Cruel  Treat- 
ment. 

in  the  case  at  bar,  the  evidence  showed 
•ome  petulance,  rudeness,  and  occasional  aallies 
of  passion,  but  not  such  cruelty  as  measures  up 
to  the  definition  above  stated.  The  only  spedfie 
acts  of  misconduct  during  sickness  were  shown 
to  have  occurred  three  or  four  years  before  the 
suit  was  brought,  and  the  parties  continued  to 
live  together  thereafter  as  husband  and  wife  un- 
til the  day  on  which  the  suit  was  brought 
Brown  v.  Brown,  supra. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §§  62-83 ;    Dec  Dig.  i  27.*] 

8.  Divorce  (§  51*)— Grounds— Cruel  Treat- 
ment. 

For  a  husband  to  sell  his  property  and 
prepare  to  leave  his  wife  unprovfdea  for  does 
not  constitute  such  conduct  as  to  revive  cou- 


*For  oCier  case*  see  same  topic  and  lection  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexoi 
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doDed  acts  of  cmelty,  if  any  existed  three  or 
four  years  preyiously. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  SS  185-187;    Dec.  Dig.  S  51.*] 

4.   DiVOBCX  (I  204*)— AMMONY— NONSTHT. 

Where  prayers  for  temporary  and  perma- 
nent alimony  are  not  based  on  the  ground  that 
IM.rtie8  are  living  in  a  bona  fide  state  of  separa- 
tion, but  are  incidental  to  a  suit  for  divorce,  on 
&ilnre  to  make  out  a  prima  facie  case  a  nonsuit 
will  be  awarded ;  and  when  this  is  done  it  car- 
ries with  it  the  prayers  for  alimony. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec 
Dig.  S  204.*3 

5.  Divorce  (5  204*)— AiiiMONT— Nonsttit. 

If  one  verdict  in  a  divorce  case  was  ren- 
dered in  favor  of  the  plaintiff,  this  would  not 
affect  the  rulings  above  stated,  where  a  total 
divorce  was  sought,  and  the  case  came  on  for  a 
trial  in  the  effort  to  obtain  the  second  verdict 
necessary  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  S  204.*] 

6k  Appeal  and  Erbob  (§  650*)  —  Requiring 
Transmission  of  Additional  Portions  or 
Record. 

A  request  to  require  additional  portions  of 
the  record  to  be  transmitted  to  this  court,  when 
they  could  not  affect  the  case  and  are  not  ma- 
terial to  its  adjudication,  will  be  denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  2834r-2843;  Dec  Dig.  i 
659.*] 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;   U.  V.  Whipple,  Judge. 

Action  by  Florence  P.  Stoner  against  Ezra 
Stoner.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    AflQrmed. 

Mrs.  Florence  P.  Stoner  filed  her  petition 
for  divorce  and  for  temporary  and  perma- 
nent alimony  against  Ezra  Stoner.  The 
ground  on  which  the  divorce  was  sought  was 
cruel  treatment  On  the  trial  the  plaintiff 
testified:  Stoner  and  the  plaintiff  moved  to 
Fitzgerald  about  1902,  and  lived  together  as 
husband  and  wife  until  the  9th  day  of  May, 
1907.  His  treatment  of  her  "was  cruel  in 
the  extreme."  He  furnished  her  no  wearing 
apparel,  and  only  the  plain  necessities  of 
life,  frequently  taunting  her  with  being  a 
pauper,  and  never  going  out  with  her.  Just 
before  the  petition  was  filed  he  told  her  he 
was  going  to  sell  all  his  property  and  leave, 
without  leaving  her  a  house  or  home,  or  any- 
thing to  live  on.  He  refused  to  buy  ice, 
medicine,  or  delicacies  for  her,  and  once 
-when  she  was  sick  he  refused  to  send  for 
a  physician  for  her.  The  doctor  "would  not 
come  if  my  husband  sent  for  him,  because 
he  would  not  pay  his  bills.''  She  did  not 
suffer  for  want  of  attention.  The  doctor 
gave  her  all  the  medical  attention  she  need- 
ed when  she  was  sick,  and  her  neighbors 
gave  her  all  the  other  attention  she  needed. 
TVhen  her  neighbors  would  send  her  in  some- 
thing to  eat,  he  would  complain  and  quarrel 
with  her  about  it,  and  frequently  threw  it 
out  of  doors.  The  defendant  prepared  to 
leave  the  state,  to  abandon  her,  and  leave 
her  destitute.     He  had  sold  the  home  and 


real  estate  when  the  petition  against  him 
was  filed,  and  had  gone  to  the  depot  to  take 
the  train  when  he  was  served  with  the  peti- 
tion. Upon  being  served  he  remained  over 
until  the  next  day  and  then  left  Plaintiff 
Is  56  years  of  age,  In  bad  health,  and  de- 
pendent upon  her  own  exertions  for  a  sup- 
port Her  husband  is  65  years  old.  She 
sells  toilet  articles  *'and  such,"  and  makes 
a  living  in  this  way.  Her  husband  is  a 
carpenter  by  trade,  hale  and  hearty,  and, 
when  he  would  work,  is  able  to  earn  fr<nn 
$2  to  $2.50  per  day.  He  is  a  federal  pension- 
er, and  receives  $12.50  per  month  as  a  pen- 
sion. It  has  been  about  four  years  since 
plaintiff  was  sick,  and  up  to  the  time  the 
defendant  was  served  with  the  petition  they 
had  lived  on  as  husband  and  wife,  and  she 
only  left  the  house  that  night  when  he  re- 
turned. She  has  alwajrs  discharged  her  full 
duty  as  a  faithful  wife.  The  acts  of  cruelty 
complained  of  were  mostly  committed  about 
three  years  before  the  separation,  and  they 
continued  to  live  together  as  husband  and 
wife ;  no  separation  occurring  until  the  day 
the  suit  was  brought  He  never  infiicted 
upon  her  any  bodily  harm,  nor  was  she 
afraid  any  would  be  inflicted.  She  was  not 
afraid  of  him  in  any  way. 

Mrs.  Stephens  testified  for  the  plaintiff  as 
follows:  She  knew  Mr.  and  ^frs.  Stoner, 
and  was  with  Mrs.  Stoner  frequently.  At 
the  time  she  was  sick  her  husband  refused 
to  call  in  a  physician,  although  he  knew  she 
was  sick  and  required  one.  He  refused  to 
get  her  ice,  medicine,  or  any  dellt^acies,  such 
as  a  sick  person  needs.  His  treatment  of 
her  was  "inhuman  and  cruel."  He  would 
show  her  no  attention  at  all.  Her  friends 
would  send  her  little  delicacies  to  eat,  suit- 
able for  a  sick  person,  and  her  husband 
would  become  mad,  and  frequently  take  the 
dishes  and  throw  them  out  in  the  yard.  Aft- 
er this  occurred  they  lived  together  as  man 
and  wife  until  the  suit  was  filed. 

At  the  close  of  the  evidence,  on  motion, 
the  court  granted  a  nonsuit,  and  the  plaintiff 
excepted. 

Eason  &  Bull,  for  plaintiff  in  error.  J.  B. 
Wall,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  afllrmed.  All 
the  Justices  concur. 


(134  Qa.  360) 
ROME  COCA-COLA  BOTTI.ING  CO.  t. 
MAYOR,  ETC.,  OF  TOWN  OF  CAL- 
HOUN et  al. 

(Supreme  Court  of  Georgia.     April  16,  1910.) 

(SyllahuB  hy  the  Court,) 

1.  Licenses  (§  6*)— Occupation  Tax— Power 
OF  City. 

The  provisions  made  by  way  of  amendment 
to  the  charter  of  a  town,  that  it  should  have 
power  and  authority  to  "levy  and  collect  a  tax 


•Vot  other  cm«i  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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or  UcenM  fee  upon  all  ♦  •  •  itinerant  ven- 
ders of  articles,  wares,  soft  drinks,  or  mer- 
chandise of  any  character,"  authorized  the  pas- 
sage b^  the  manicipal  authorities  of  an  ordi- 
nance imposing  a  tax  or  license  fee  upon  ''every 
traveling  or  innerant  vender  of  articles,  wares, 
•oft  drinks,  except  such  as  are  exceptea  by  the 
laws  of  Georgia.** 

[EM.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  {{  5,  6;  Dec.  Dig.  J  6;*  Municipal 
Corporations,  Cent  Dig.  S  1309.] 

2.  Licenses  (§  7*)  —  Occupation  Tax— Rea- 
sonableness. 

Under  the  evidence  in  the  record,  it  can- 
not be  held  that  the  "tax  or  license  fee"  im- 
posed was  unreasonable  or  exorbitant. 

[Ed.  Note.— £\>r  other  cases,  see  Licenses, 
Cent  Dig.  {  15 ;   Dec.  Dig.  S  7.*] 

3.  Licenses  ($  32*)— Ordinances— Validity. 

The  contention  that  the  ordinance  "is  void, 
in  that  neither  the  time  nor  manner  of  pay- 
ing the  tax  was  fixed  thereby  as  required  by 
law,"  la  without  merit;  it  not  appearing  that 
in  some  other  ordinance  the  time  and  manner 
of  paying  taxes  of  the  character  of  that  sought 
to  be  collected  of  the  plaintiff  in  error  was  not 
fixed,  and  there  being  no  complaint  that  the 
plaintiff  in  error  did  not  have  a  reasonable  op- 
portunity to  pay  the  tax  in  question. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  §  66;    Dec.  Dig.  §  32.*] 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  A.  W.  Fite,  Judge. 

Action  by  the  Rome  Coca-Cola  Bottling 
Company  against  the  Mayor  and  Aldermen 
of  the  Town  of  Calhoun  and  another.  An  in- 
terlocutory injunction  was  denied,  and  plain- 
tiff brings  error.    Affirmed. 

Geo.  A.  H.  Harris  &  Son,  for  plaintiff  In 
error.  J.  G.  B.  Erwln  and  F.  A.  Cantrell, 
for  defendants  In  error. 


BECK,  J.  The  Rome  Coca-Cola  Bottling 
Company,  a  corporation,  made  application 
for  injunction  against  the  mayor  and  alder- 
men of  the  town  of  Calhoun  and  the  marshal 
of  the  town.  Upon  the  hearing  an  interlocu- 
tory injunction  was  denied.  The  only  wit- 
ness Introduced  testified  that  he  was  the 
secretary  and  treasurer  and  business  mana- 
ger of  the  bottling  company;  that  it  man- 
ufactured bottled  coca-cola;  that,  as  requir- 
ed by  the  tax  collector  of  Floyd  county,  the 
company  paid  a  state  tax  of  $5  per  year, 
and  also  paid  a  tax  to  the  dty  of  Rome  for 
the  bottling  business;  that  in  the  town  of 
Calhoun,  Ga.,  the  company  only  sells  bottled 
coca-cola  and  soda  water  to  merchants  by 
the  case,  and  does  not  come  in  competition 
with  the  established  business  of  the  town; 
that  no  license  tax  was  ever  demanded  of  the 
company,  "other  than  what  was  said  to  the 
driver  who  delivered  in  the  company's  wag- 
ons.'' It  appeared  that  the  marshal  of  the 
town  against  whom  Injunction  was  sought 
was  proceeding  to  enforce,  by  levy  upon  the 
horse,  wagon,  and  contents  of  the  wagon,  the 
property  of  the  applicant  for  injunction,  an 
execution  issued  by  the  municipal  authorl-  j 


ties  of  Calhouu,  commanding  him  to  levy  up- 
on and  sell  a  sufficient  amount  of  the  prop- 
erty of  the  company  "to  make  the  sum  of 
$50  due  the  town  of  Calhoun,  Ga.,  for  a 
tax  or  license  fee,  for  the  privilege  of  selling 
or  offering  for  sale  soft  drinks  in  said  town« 
as  provided  by  an  ordinance  of  said  town." 

The  ordinance  under  which  the  tax  fl.  fa. 
was  Issued  is  as  follows:  "Be  It  ordained  by 
the  mayor  and  aldermen  of  the  town  of  Cal- 
houn, and  it  is  hereby  ordained  by  authority 
of  the  same,  that  every  traveling  or  itiner- 
ant vender  of  articles,  wares,  soft  drinks, 
except  such  as  are  excepted  by  the  laws  of 
Georgia,  shall  pay  a  tax  or  license  fee  of 
fifty  dollars  for  a  fiscal  year  or  fractional 
part  thereof,  for  the  purpose  of  selling  or 
offering  to  sell  said  articles  In  said  town,  un- 
less by  special  permit  of  the  mayor  and  al- 
dermen. And  the  marshal  is  hereby  empow- 
ered to  seize  the  goods  of  all  persons  violat' 
Ing  this  ordinance,  until  the  tax  or  license 
is  paid,  and  upon  a  refusal  to  pay  said  tax 
the  marshal  shall  advertise  and  sell  the 
goods,  wares,  merchandise  that  may  be  seiz- 
ed, or  so  much  thereof  as  will  pay  the  tax 
assessed,  and  all  costs  due  thereon.  Approv- 
ed Sept.  6,  1909." 

The  fi.  fa.  bears  the  same  date  as  that  of 
the  passage  of  the  ordinance.  Petitioner  con- 
tended that  the  mayor  and  aldermen  had  no 
authority  under  the  charter  of  the  town  of 
Calhoun  to  collect  any  specific  tax  of  pe- 
titioner, as  the  company  only  sold  to  the 
merchants  of  the  town  of  Calhoun,  and  not 
in  competition  with  the  established  business 
of  the  town;  that  the  ordinance  was  void* 
in  that  it  failed  to  fix  the  time  and  manner 
in  which  said  tax  should  be  paid;  and  that 
the  tax  is  unreasonable,  and  the  enforce- 
ment and  collection  of  the  same  was  un- 
dertaken for  the  purpose  of  annoying  and 
harassing  petitioner. 

1.  In  section  1  of  an  act  of  the  Legislature 
approved  August  14,  1909  (Acts  1909,  p.  580), 
it  is  provided:  "That  the  mayor  and  alder- 
men of  the  town  of  Calhoun  shall  have  pow- 
er and  authority  to  levy,  assess,  and  collect  a 
tax  or  license  fee  upon  all  solicitors  or  can- 
vassers selling  goods,  wares,  or  merchandise 
by  sample,  at  retail,  or  to  consumers;  upon 
Itinerant  traders,  auctioneers^  dock  and  stove 
peddlers,  peddlers  of  all  kinds,  all  Itin^ant 
venders  of  articles,  wares,  soft  drinks,  or 
merchandise  of  any  character,  except  such 
as  are  excepted  by  the  laws  of  Georgia. 
*  *  *  Said  corporate  authorities  shall 
have  power  and  authority  to  compel  the  pay- 
ment of  said  tax  or  license  fee,  to  make  all 
necessary  by-laws  and  ordinances  to  carry 
out  the  power  and  authority  herein  confer- 
red, and  to  prescribe  and  enforce  suitable 
penalties  for  violation  thereof."  The  lan- 
guage of  the  above  act  is  sufficiently  compre- 
hensive to  authorize  the  ordinance  which  la 
here  challenged  upon  the  ground  that  it  was 
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passed  without  charter  authority.  The  por- 
tion of  the  act  quoted,  which  was  an  amend- 
ment to  the  charter  of  the  town  of  Calhoun, 
expressly  authorizes  the  municipal  authori- 
ties to  assess  and  collect  a  tax  or  license  fee 
upon  all  "itinerant  venders  of  ♦  •  * 
soft  drinks  or  merchandise  of  any  character," 
and  It  appears  from  an  examination  of  the 
ordinance,  so  far  as  it  relates  to  the  business 
pursued  by  the  petitioner,  that  it  follows 
substantially  the  language  of  the  charter 
amendment  conferring  the  power  in  question. 
That  petitioner  fell  within  one  of  the  class- 
es upon  whom  the  charter  provision  author- 
izes the  assessment  of  the  "tax  or  license 
fee**  is  clear  from  the  averments  of  the  pe- 
tition itself,  it  being  stated  in  the  petition: 
''Petitioner  sends  out  to  merchants  in  the 
country  and  nearby  towns  adjacent  to  Rome, 
Ga.,  bottled  coca-cola,  selling  the  same  to 
them  at  their  respective  places  of  business  in 
case  lots.  Petitioner,  after  having  prepar- 
ed said  coca-cola  in  bottles  and  cased  the 
same,  delivers  it  upon  its  own  wagons 
through  its  servants  to  the  merchants  afore- 
said, and  has  for  some  time  been  selling  and 
delivering  to  the  merchants  of  Calhoun,  In 
said  state  and  county." 

But  it  Is  contended  that  the  provisions  In 
the  charter  of  the  town  as  contained  in  the 
amendment  which  we  have  quoted  above  are 
to  be  construed  in  connection  with  the  pro- 
visions of  section  25  of  an  act  approved  No- 
vember 27,  1901  (Acts  1901,  p.  342),  which 
provides  that  the  municipal  authorities  of 
the  town  of  Calhoun  may  "levy  and  collect 
a  specific  tax  of  not  exceeding  ten  dollars 
per  annum  ••  •  •  on  all  itinerant  trad- 
ers or  peddlers  who  may  deal  in  articles  or 
commodities  which  may  come  in  competition 
with  the  established  business  of  said  town," 
and  the  plaintiff  in  error  insists  that,  as  it 
sells  only  to  merchants  and  dealers,  they  do 
not  come  In  competition  with  any  establish- 
ed business  of  the  town.  We  do  not  think 
that  the  provision  in  the  amendment  first  re- 
ferred to  is  modified  or  limited  by  the  pro- 
vision In  the  charter  which  we  have  last 
quoted  above;  but,  construing  the  amend- 
ment as  a  part  ef  the  charter,  It  enlarges 
the  taxing  powers  of  the  municipal  authori- 
ties and  vests  them  with  power  to  levy  the 
tax  sought  to  be  collected  by  the  ordinance 
In  question  of  aU  itinerant  venders  of  soft 
drinks,  etc.  No  attack  is  made  upon  the 
constitutionality  of  the  provisions  in  the 
amendment  to  the  charter,  and  none  upon 
the  ordinance  in  question,  save  those  which 
are  set  forth  in  the  statement  of  facts  abova 

2.  Under  the  evidence  In  the  record  it  can- 
not be  held  that  the  '*tax  or  license  fee"  Im- 
posed was  unreasonable  or  exorbitant 

3.  The  contention  that  the  ordinance  ''Is 
void,  in  that  neither  the  time  nor  the  man- 
ner of  paying  the  tax  was  fl^ed  thereby  as 
required  by  law,"  is  without  merit;    it  not 


appearing  that  in  some  other  ordinance  the 
time  and  manner  of  paying  taxes  of  the 
character  of  that  sought  to  be  collected  of 
the  plaintiff  in  error  was  not  fixed,  and  there 
being  no  complaint  that  the  plaintiff  in  er- 
ror did  not  have  a  reasonable  opportunity  to 
pay  the  tax  in  question. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(184  Cku  398) 
FINOHBR  V.  STANLEY  ELECTRIC  CO. 
(Supreme  Court  of  Georgia.     April  21,  1910.) 

(Syllahu*  hy  the  Oourt.) 

TBIAL  (I   334*)— VeBDICT— C0NS1«UCTI0W. 

An  attachment  was  issued  for  $1,110  on 
January  31,  1905,  upon  affidavit,  made  that 
day,  stating  such  amount  to  be  due  by  the  de- 
fendant to  the  plaintiff.  A  declaration  was 
subsequently  filed,  alleging  that  the  defendant 
owed  the  plaintiff  ex  contractu  $1,100.  and  that 
the  same  became  due  January  31,  1905.  The 
record  discloses  no  plea  or  defense  filed  by  de- 
fendant. Upon  the  trial  of  the  case  a  verdict 
was  rendered  as  follows:  "We,  the  jury,  find 
for  the  plaintiff  the  sum  of  $300,  with  interest 
at  7  per  cent."  Held,  that  the  proper  oonstme- 
tion  of  the  verdict  is  that  the  interest  was  to 
be  computed  on  the  principal  sum  of  $300  from 
January  31,  1905,  and  that  the  plaintiff  was  en- 
titled to  judgment  accordingly.  22  Enc.  PI.  & 
Pr.  921;  Gray  v.  Conyers,  70  Ga.  849,  355; 
Beckwith  v.  Carleton.  14  Ga.  691 ;  Van  Winkle 
V.  Wilkins,  81  Ga.  93  (10),  106,  7  S.  B.  644,  12 
Am.  St  Rep.  299 ;  Phillips  v.  Behn,  19  Ga.  298 ; 
Jackson  v.  Jackson,  47  Ga.  99;  Mitchell  v.  Ad- 
dison, 20  Ga.  50. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  785 ;   Dec.  Dig.  S  334.»] 

Error  from  Superior  Court,  Butts  Coun- 
ty; E.  J.  Reagan,  Judge. 

Action  by  E.  A.  Fincher,  for  use,  etc, 
against  the  Stanley  Electric  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

F.  Z.  Curry  and  O.  M.  Duke,  for  plaintiff 
in  error.  Y.  A.  Wright,  for  defendant  in 
error. 

HOLDBN,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  BECEI,  J.»  dis- 
qualified. 


(1S4  CkL  460; 

TWIN  THDATEJR  CO.  v.  LIQUID  CAR- 

BONIC  CO. 
(Supreme  Court  of  Georgia.    April  27,  1910.) 

(Byllabue  ly  the  Court,) 

Saijss  (I  474*)  —  Conditional  Sali  —  Claim 
OF  Third  Pabty. 

A  landlord  levied  a  distress  warrant  on  a 
soda  fountain,  which  was  claimed  hy  one  who 
had  sold  it  to  the  tenant  under  a  written  con- 
tract, retaining  title  thereto  until  the  purchase 
money  was  paid.  The  reserved  title  note  was 
not  recorded  within  30  days  of  its  date,  but  was 
recorded  before  the  levy  of  the  distress  warrant 
The  evidence  showed  a  complete  rescission  of 
the  contract  of  sale,  and  a  surrender  of  the 
soda  fountain  by  the  tenant  to  the  claimant 
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prior  to  the  levy.    Heldy  that  it  was  not  error 
to  direct  a  verdict  for  the  claimant. 

[Ed.  Note.— For  other  capes,  see  Sales,  Cent 
Dig.  §§  1391-1402;    Dec.  Dig.  S  474.*] 

Error  from  Superior  Court,  Fulton  Oouuty; 
W.  D.  Bills,  Judge. 

Clainr  case  between  the  Twin  Theater 
Company  and  the  Liquid  Carbonic  Company. 
BYom  a  Judgment  for  the  Carbonic  Company, 
the  Theater  Company  brings  error.    Affirmed. 

Lowndes  Calhoun,  for  plaintiff  In  error. 
Napier,  Wright  &  Cox  and  J.  M.  Wood,  for 
defendant  In  error. 

EVANS,  P.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(134  Ga.  868) 

FLETCHER  ▼.  FLETCHER. 

(Supreme  Court  of  Georgia.     April  18,  1910.) 

(Byllahw  hy  the  Court.) 

1.  Bjbctkent  (S  310*)— Instructions— Estop- 
pel. 

In  an  action  to  recover  land,  both  parties 
claimed  under  a  common  source  of  title.  The 
plaintiff  had  a  deed  from  the  common  source. 
The  defendant  claimed  under  an  alleged  convey- 
ance from  such  person  to  his  son  and  by  convey- 
ances under  the  son,  and  also  pleaded  that  suclf 
owner  had  informed  the  defendant  that  he  had 
given  the  land  to  his  son,  that  the  son  convey- 
ed the  land  to  other  persons,  that  the  defend- 
ant, relying  upon  the  statements  so  made,  pur- 
chased for  value  from  sudi  third  parties,  and 
that  the  original  owner  and  the  plaintiff,  who 
claimed  under  a  subsequent  convevance  with 
notice  of  the  fact,  were  estopped.  On  the  sub- 
ject of  the  plea  of  estoppel,  there  was  evidence 
pro  and  con.  The  defendant  testified  that  the 
original  owner  had  stated  that  he  had  given  the 
land  to  his  son,  but  requested  the  defendant  not 
to  purchase  it  from  the  son,  as  the  latter  would 
waste  the  proceeds;  that  therefore  defendant 
did  not  buy  from  the  son,  but  the  latter  sold  it 
to  oUier  persons,  and  the  defendant  bought  from 
them,  without  notice  of  any  defect  in  the  title. 
In  charging  on  the  subject  of  estoppel,  the  pre- 
siding judge  instructed  the  jury  that  ii  the  orig- 
inal owner  of  the  land  stated  to  the  defendant 
that  he  had  given  it  to  his  son,  and  the  circum- 
stances were  such  as  to  lead  a  reasonable  man 
to  think  that  the  defendant  would  probably  act 
upon  those  statements,  and  the  defendant  did 
buy  the  land  from  the  son,  acting  upon  the  faith 
of  the  statement  so  made,  the  original  owner 
would  be  estopped,  and  the  subsequent  purchas- 
er under  him  would  likewise  be  estopped.  No 
charge  was  given  as  to  the  effect  of  the  sale 
by  the  son  to  third  persons  and  by  them  to  the 
defendant  Held,  that  the  charge  was  not  ad- 
justed to  the  plea  of  estoppel  and  the  evidence 
adduced  by  Uie  defendant  in  support  of  it 

[Eld.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  S  110.*] 

2.  Review  on  Appeal. 

The  judgment  of  the  trial  court  is  reversed 
for  the  reason  indicated  in  the  preceding  head- 
note  alone.  None  of  the  other  grounds  of  the 
motion  for  a  new  trial  were  such  as  to  require 
a  reversal. 

Error  from  Superior  Court,  Irwin  County; 
U.  V.  Whipple,  Judge. 

Action  by  Margaret  Fletcher,  administra- 
trix, against  Joe  Fletcher.     Judgment  for 


plaintiff,  and  defendant  brings  error.    Re- 
versed. 

Graham  ft  Graham  and  L.  Kennedy,  for 
plaintiff  In  error.  McDonald  &  Quincey  and 
Haygood  &  Cutts,  for  defendant  In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 

(IM  Ga.  388) 
WEBB  V.  TILL. 
(Supreme  Court  of  Georgia.     April  21,  1910.) 

(Syllabus  by  the  Court,) 

1.  Pabtttton  (§§  55,  ^•)— Application  fob 

Writ— OBJECTIONfr-NECBSSITY  FOB  Vebifi- 
CATION. 

The  law  does  not  require  objections  to  an 
application  for  the  writ  of  partition  under  Civ. 
Code,  §  4786,  or  to  the  return  of  partitioners,  to 
be  verified  by  oath. 

[Ed.   Note.— For  other   cases,    see   Partition, 

Cent  Dig.  §|  182,  295-297;    Dec  Dig.  §§  55^ 
94.*]  ^    ••  w^ 

2.  Pabtitiow  (I  94*)— Attaching  Deed  to 
Petition— Necessity  fob  Swokn  Denial  ob 
Plea  op  Non  Est  Pactum— * 'Foundation 
OF  Action." 

The  fact  that  the  petitioner  for  the  writ  at- 
taches as  an  exhibit  to  the  petition  a  copy  of 
the  deed  under  which  he  claims  title  to  an  nn- 
divided  interest  in  the  land  sought  to  be  parti- 
tioned does  not  make  such  deed  the  foundation 
of  an  action,  within  the  meaning  of  Civ.  Code, 
§  5066,  80  as  to  require  a  denial  of  the  deed 
under  oath,  or  to  require  the  filing  of  a  sworn 
plea  of  non  est  factum  under  section  3701. 

[EM.    Note.— For  other  cases,   see   Partition, 
Cent  Dig.  §§  295-29^ ;    Dec.  Dig.  |  94.*] 

3.  Pabtition  (§  94*)  —  Attaching  Deed' to 
Petition— Necessity  fob  Swokn  Denial. 

It  was  error  to  dismiss  the  objections  to 
the  return  of  commissioners  in  such  a  proceed- 
ing on  the  ground  that  the  petition  had  attach- 
ed thereto  a  copy  of  a  deed  under  which  the 
petitioner  claimed  an  interest  in  the  land,  and 
that  the  objections  denied  the  deed,  without  be- 
ing verified  by  oath. 

[Ed.   Note.— For   other  cases,   see  Partition, 
Cent  Dig.  IS  295-297 ;    Dec.  Dig.  I  94.*] 

4.  PABTmoN  ({  94*)— Rboistebed  Deed— Ob- 
jections TO  KETUBN. 

Under  Civ.  Code,  |  3628,  a  registered  deed 
will  be  admitted  in  evidence  without  further 
proof,  unless  the  maker  of  the  deed,  or  one  of 
his  heirs,  or  the  opposite  party  in  the  cause,  will 
file  an  affidavit  that  it  is  a  forgery  to  the  best 
of  his  knowledge  and  belief.  If  this  is  done, 
the  court  will  arrest  the  cause,  and  require  an 
issue  to  be  made  and  tried  as  to  the  genuine- 
ness of  the  alleged  deed. 

[Ed.    Note.— For   other   c&ses,    see   Partition, 
Cent  Dig.  Sf  296-297 ;   Dec.  Dig.  S  94.*] 

5.  Pabtition  (§  94*)— Objections  to  Return 
OF  Pabtitionebs. 

The  right  to  make  and  have  determined  a 
special  issue  as  to  the  foigery  of  a  deed  before 
its  admission  in  evidence  does  not  destroy  the 
right  to  attack  it  by  an  allegation  in  objections 
to  the  return  of  partitioners,  and  the  produc- 
tion of  testimony  in  regard  to  it,  after  its  in- 
troduction in  evidence. 

[Bid.   Note.— For   other   cases,   see   Partition, 
Cent  Dig.  §§  295-297;    Dec.  Dig.  |  94.*] 

Error  from  Superior  Court,  Turner  Conn- 
ty;  Frank  Park,  Judge. 
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Petition  by  Lula  Till  for. a  writ  of  parti- 
tion, to  which  G.  D.  Webb  objected.  From  a 
Judgment  confirming  the  return  of  commls- 
Bioners,  objector  brings  error.    Reversed. 

Jno.  J.  Story  and  Perry  &  Tipton,  for  plain- 
tiff in  error.  Claude  Payton  and  J.  A.  Comer, 
for  defendant  in  error. 

LUMPKIN,  J.  A  petition  for  partition 
was  filed.  Attached  to  it  was  a  copy  of  an 
alleged  deed  under  which  the  petitioner 
claimed  that  she  acquired  an  undivided  in- 
terest in  the  land.  The  petition  was  not  re- 
quired by  law  to  be  verified,  nor  was  It  so. 
The  writ  of  partition  was  issued,  and  the 
partitloners  made  a  return.  The  person  al- 
leged to  be  a  tenant  in  common  with  the  ap« 
plicant  filed  objections  to  the  petition  and 
return,  including  what  was  termed  an  "an- 
swer" to  the  petition.  On  the  trial  a  motion 
was  made^o  dismiss  the  objections,  and  al- 
so the  "answer,"  on  the  ground  that  they 
did  not  deny  under  oath  the  deed,  a  copy  of 
^hich  was  attached  to  the  petition.  These 
motions  were  sustained.  The  objector  sought 
to  amend  by  verifying  her  objections  and  an- 
swer. This  was  refu3ed,  as  being  too  late. 
She  then  offered  to  amend  her  objections  by 
adding  thereto  an  affidavit  of  forgery  as  to 
the  deed  of  which  a  copy  was  attached  to 
the  petition.  This  was  refused,  and  Judg- 
ment was  entered  for  the  petitioner,  confirm- 
ing the  return  of  the  commissioners.  The  ob- 
jector objected. 

The  law  on  the  subject  of  partitioning, 
embodied  in  the  Code,  does  not  require  the 
petition  for  the  appointment  of  partitloners, 
or  objections  thereto,  or  to  the  return  of  the 
commissioners,  to  be  under  oath.  Civ.  Code, 
§  4791.  A  petition  for  partition  under  the 
statute  is  not  a  suit  on  a  contract  It  is  a 
proceeding  to  have  land  divided,  in  which 
the  petitioner  claims  an  undivided  Interest 
Section  3701  of  the  Civil  Code,  which  pro- 
vides that  if  a  contract  be  iz^  writing  and 
so  declared  upon,  a  plea  of  non  est  factum 
must  be  on  oath  and  filed  at  the  first  term 
after  service  Is  x>erfected,  has  no  relevancy  to 
a  petition  for  partition.  Reliance  was  had  on 
section  5066  of  the  Civil  Code,  which  pro- 
vides that  no  person  shall,  in  his  plea  or  an- 
swer, be  permitted  to  deny  any  deed,  bill, 
single  or  penal  bond,  note,  draft,  receipt  or- 
der, or  other  Instrument  In  writing,  which  is 
the  foundation  of  the  action,  unless  he  shall 
make  affidavit  of  the  truth  of  such  plea  or 
answer  at  the  time  of  filing  the  same.  If 
suit  were  brought  for  a  breach  df  a  cove- 
nant in  a  deed,  the  deed  would  be  the  foun- 
dation of  the  action,  and  that  section  would 
apply.  But  a  proceeding  to  partition  or  di- 
vide land  between  tenants  in  common  Is  not 
a  suit  founded  on  any  of  the  covenants  of 
a  deed;  and,  although  a  petitioner  for  par- 
tition of  a  tract  of  land  may  attach  jto  his 


petition  a  copy  of  a  deed  under  which  he 
alleges  that  he  claims,  this  does  not  make  the 
deed  "the  foundation  of  the  action,"  within 
the  meaning  of  the  provision  of  the  Code 
above  cited.  Ownership  of  an  undivided  in- 
terest in  land,  and  a  desire  to  have  It  set 
apart  in  severalty,  furnish  the  foundation 
for  a  proceeding  to  partition.  A  deed  may 
have  evidential  value  to  show  tltie  to  the  un- 
divided interest  But  the  deed  is  not  the 
foundation  of  the  action. 

So,  In  ejectment,  or  in  complaint  for  land 
with  an  abstract  of  title  attached,  every 
deed  on  which  the  plaintiff  relies  as  a  part 
of  his  chain  of  title  cannot  be  called  the 
"foundation  of  the  action,"  so  that  each  of 
them  must  be  denied  by  the  defendant  under 
oath,  or  else  the  defendant's  plea  or  answer 
will  be  stricken,  and  the  plaintiff  allowed  to 
recover,  though  his  oWn  petition  may  be  un- 
verified. It  was  error  to  strike  the  objec- 
tions filed  in  the  partitioning  proceeding  on 
the  ground  that  they  did  not  deny  on  oath 
the  deed  of  which  an  alleged  copy  was  at- 
tached to  the  petition  for  the*  appointment 
of  partitloners.  This  is  true,  although  the 
objector  alleged  that  the  property  sought  to 
be  partitioned  was  owned  by  herself  and  her 
minor  children,  that  the  petitioner  was  not 
a  tenast  in  common  with  them  and  had  no 
title  to  any  part  of  the  property,  and  that 
no  such  deed  as  that  described  in  the  ex- 
hibit to  the  petition  had  ever  been  executed 
by  the  alleged  maker  thereof  or  any  one  au- 
thorized by  him.  As  the  objections  were  not 
required  to  be  under  oath,  it  Is  unnecessary 
to  consider  the  proposition  to  verify  them, 
and  the  rejection  of  the  proposed  amend- 
ment 

Civ.  Code,  §  3628,  declares  that  a  register- 
ed deed  shall  be  admitted  in  evidence  with- 
out further  proof,  unless  an  affidavit  of  for- 
gery is  filed.  In  that  event  the  court  will 
arrest  the  cause  and  require  an  issue  to  be 
made  and  tried  as  to  the  genuineness  of  the 
alleged  deed.  This  provides  a  method  for 
trying  the  genuineness  of  a  deed  before  it  is 
admitted  in  evidence.  If  it  is  found  not  to 
be  genuine,  it  will  be  excluded..  The  pro- 
ceeding is  purely  statutory,  and  not  exclu- 
sive of  the  right  to  attack  a  deed,  although 
it  may  be  admitted  in  evidence.  Properly 
speaking,  an  affidavit  of  forgery  was  not  a 
part  of  the  objections  to  the  partitioning, 
and  should  not  have  been  offered  as  an 
amendment  thereto.  If  the  objector  desire 
to  attack  the  deed  under  the  allegations  of 
her  objections,  this  would  not  exclude  it 
from  evidence  as  a  registered  deed.  If  she 
desired  to  prevent  its  introduction  In  evi- 
dence, she  had  a  right  to  file  the  affidavit 
provided  by  the  Code,  and  have  an  Issue 
made  and  tried  on  the  subject  of  its  genuine- 
ness. 

Judgment  reversed.  All  the  Justices  con- 
cur. 
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034  Oa.  40) 

GARREnrr  t.  masse  a  fel/ton 

LUMBER  C50. 
(Sapreme  Court  of  Georgiiu    April  27,  1910.) 

(8ylldbu9  ly  the  Court,) 

L  BOUlfDABIES  (I  52*)~Tbaciitq  bt  Pboces- 
siONBBS—PosTPONJCMSNT— Notice  to  Land- 

OWNEBS. 

Where  written  notice  is  i^ven  of  the  time 
fixed  for  tracing  a  line  by  processioners,  and  on 
assembling  at  tnat  time  for  some  reason  the  pro- 
cessioning cannot  then  be  done,  and  the  matter 
is  postponed  to  a  later  day,  verbal  notice  of 
sndi  postponement  may  be  given  to  the  land- 
owners interested,  and  further  written  notice  is 
not  required. 

[£3d.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  S  256 ;  Dec  Dig.  S  52.*] 

2.  BouNDABiES  (I  52*)— Pbocessioninq— Suf- 
ficiency OJ  RicTUBN. 

Where  application  was  made  to  have  land 
processioned,  and  the  return  of  the  procession- 
ers  showed  that  they  appointed  a  day  and  met 
pursuant  to  sudh  appointment,  that  satisfactory 
evidence  was  produced  to  them  of  the  service  of 
written  notice  10  days  in  advance,  as  required 
by  law,  and  that  on  a  day  namea  (which  was 
later  than  that  mentioned  in  the  written  notice 
accompanying  the  return)  the  disputed  line  was 
run  and  marked,  the  proceedings  will  not  be 
held  necessarily  void,  and  subject  to  be  dismiss- 
ed on  motion,  because  on  the  face  of  the  return 
it  does  not  appear  that  an  owner  of  adjoining 
land  was  notified  of  the  day  to  which  the  matter 
was  postponed. 

(a)  In  such  a  case,  on  the  trial  of  a  protest 
to  tne  return  of  the  processioners,  there  was  no 
error  in  admitting  evidence  to  show  that  in  fact 
the  protestant  was  present  on  the  day  first  set, 
and  when  the  postponement  was  made,  and  was 
also  present  when  the  work  began,  bat  left  be- 
fore Its  completion,  because  he  was  dissatisfied 
with  the  line  which  was  being  run  and  marked. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  |  259;   Dec.  Dig.  %  52.*] 

8.  Review  on  Appeal. 

An  objection  that  one  of  the  processioners 
was  not  competent  as  a  witness  to  prove  such 
facts,  because  it  was  in  the  nature  of  impeach- 
ing his  finding,  was  without  merit. 

Error  teom  Superior  Court,  Berrien  Comi- 
ty; B.  O.  Mitchell,  Judge. 

Proceedings  by  the  Masse  &  Felton  Lum- 
ber Company  t<x  the  processioning  of  a 
boundary.  William  Garrett  filed  a  protest 
to  the  return  of  the  processioners,  and  mov- 
ed to  dismiss  the  proceedings.  The  motion 
was  overruled,  and  he  brings  error.  Af- 
firmed. 

Hendricks  &  Christian,  for  plaintiff  In  er- 
ror. Rule  &  Knight,  for  defendant  In  er- 
ror. 

LUMPKIN,  J.  A  tract  of  land  was  pro- 
cessioned. A  protest  was  filed  to  the  re- 
turn of  the  processioners,  claiming  that  the 
line  run  and  marked  was  not  the  correct 
line,  but  another  was.  The  papers  were  re- 
turned to  the  superior  court  When  the 
case  was  reached,  the  protestant  moved  to 
dismiss  the  proceedings,  because  there  was 
no  entry  of  service  of  the  notice,  and  because 
the  notice  accompanying  the  return  showed 


that  the  day  set  was  September  17,  190T, 
while  the  line  was  not  run  and  marked  until 
October  dth.  The  return  recited  that  ap- 
plication for  the  processioning  was  made, 
and  a  day  therefor  appointed;  that  the  pro- 
cessioners met  pursuant  to  such  appoint- 
ment; that  satisfactory  evidence  was  pro- 
duced to  them  of  the  service  of  10-day  no- 
tice, as  required  by  the  statute,  upon  adjoin- 
ing landowners;  and  that  on  October  9, 
1907,  the  lines  were  run  and  marked.  Ac- 
companying the  return  was  a  copy  of  tbe 
written  notice,  which  stated  that  September 
17th  was  the  day  fixed  for  tracing  and  mark> 
ing  the  line.  The  presiding  Judge  admitted 
evidence  to  show  that  the  processioners 
met  on  September  17th,  and  the  protestant 
was  present,  but  a  postponement  was  had 
till  October  8th,  because  the  surveyor  could 
not  be  present,  and  then  the  running  and 
marking  of  the  line  was  begun,  but  was  not 
completed  till  the  next  day;  that  the  pro- 
testant knew  of  the  postponement,  and  was 
present  on  October  Sth,  when  the  proces- 
sioning began,  but  refused  to  remain,  be- 
cause he  did  not  agree  to  the  line  which 
they  were  running.  The  motion  was  then 
overruled. 

By  Civ.  Code  1895,  \  Z2AA,  it  is  provided 
that  an  owner  of  land,  who  desires  the  lines 
around  the  tract  to  be  surveyed  and  mark- 
ed anew,  may  apply  to  the  processioners  of 
the  district  to  appoint  a  day  when  the  ma- 
jority of  them,  with  the  county  surveyor, 
will  trace  and  mark  such  lines;  that  10 
days'  written  notice  of  the  time  of  such 
running  and  marking  shall  be  given  to  all 
the  owners  of  adjoining  lands,  If  resident 
within  the  state;  and  that  the  processioners 
shall  not  proceed  to  run  and  mark  the  Hues 
"until  satisfactory  evidence  of  the  service 
of  such  notice  shall  be  produced  to  them.** 
Section  3245  prescribes  the  duty  of  the  sur- 
veyor and  processioners  to  trace  and  mark 
the  lines,  and  of  the  surveyor  to  make  a  plat 
and  deliver  a  copy  of  It  to  the  applicant, 
and  dedares  that  In  any  future  dispute  in 
reference  to  the  boundary  line  with  any  ad- 
joining landowner,  having  due  notice  of  the 
processioning,  such  plat  and  the  lines  so 
marked  shall  be  prima  fade  correct  Section 
3219  (amended  by  Acts  1901,  p.  89)  provides 
that  a  dissatisfied  owner  of  adjoining  land 
may  file  a  protest,  and  the  papers  shall  then 
be  returned  to  the  superior  court  for  trial. 

In  Phillips  y.  Chapman,  78  Ga.  163,  1 
S.  E.  427,  it  was  held  that  where,  on  the  day 
appointed,  the  line  could  not  be  traced  on 
account  of  the  severity  of  the  weather,  and 
the  proceeding  was  postponed  to  a  futnre 
day,  of  which  the  adjoining  landowner  had 
verbal  notice,  and  the  processioning  was 
then  had,  this  was  sufiiclent,  and  In  a  sub- 
sequent action  the  return  of  the  procession- 
ers was  admissible  In  evidence.     If  so,  the 
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fact  that  the  report  does  not  on  its  face 
show  that  verhal  notice  of  the  postponement 
was  given  would  not  render  the  proceedings 
necessarily  void.  If  verhal  notice  will  do.  It 
can  be  proved  by  parol. 

There  was  no  error  In  admitting  evidence 
to  show  that  the  protestant  was  not  only 
present  at  the  time  originally  set  and  noti- 
fied of  the  postponement,  but  was  present 
when  the  surveying  and  marking  of  the 
line  was  begun,  and  left  before  it  was  com- 
pleted, or  in  overruling  the  motion  to  dis- 
miss the  proceedings. 

Judgment  aflOrmed.  All  the  Justices  con- 
car. 


(134  Ga.  373) 

HUDSON  V.  JEJNNINGS. 

(Supreme  Court  of  Georgia.     April  18,  1910.) 

(Syllahiu  hy  the  Court.) 

1.  Statutes  (§  64*)— Appeal  and  Ebbob  (§ 
840*)— Disorderly  House  (§  6*)— Habeas 
Corpus  (§  3*)— Husband  and  Wife  (|  107*) 
—Due  Process  op  Law— Privileges  and 
Imhxtnities— Assignments  of  Error— Ade- 
quacy OF  Other  Remedy  —  Violation  of 
Obdinance. 

That  portion  of  an  ordinance  of  the  city  of 
Atlanta  providing'  that  "any  person  being  the 
owner  or  occupant  of  a  house  of  ill  fame,  who 
shall  continue  the  same,  or  allow  the  same  to 
be  continued,  for  two  days  after  the  same  has 
been  so  adjudged  by  the  recorder's  court,  on 
conviction  thereof,"  shall  be  punished  as  ^so- 
Tided  in  the  ordinance,  is  not  violative  of  article 
1,  $  1,  par.  3,  nor  of  article  1,  §  1,  par.  25,  of 
the  Constitution  of  this  state,  even  if  the  re- 
maining portion  of  such  ordinance  providing 
that  "it  shall  be  lawful  for  the  chief  of  police, 
by  the  order  of  the  recorder,  mayor,  or,  in 
his  absence,  the  mayor  pro  tern.,  or  three  mem- 
bers of  council,  to  abate  such  nuisance  by  tear^ 
ing  down  or  closing  up  such  house  or  houses, 
for  which  he  shall  receive  such  sum  as  may  be 
adjudged  reasonable  by  the  said  recorder's  court, 
for  his  services,  to  be  paid  by  the  owner,"  is 
nnconstitutional,  because  violative  of  such  pro- 
visions of  the  Constitution. 

(a)  An  allegation  that  such  ordinance  is  nn- 
constitutional, in  that  it  violates  article  1,  $  4, 
par.  1,  of  the  Constitution  of  this  state,  which 
prohibits  the  passage  of  a  special  law  in  any 
case  for  which  provision  has  been  made  by  an 
existing  general  law,  which  fails  to  point  out 
the  general  law  which  is  claimed  to  cover  the 
same  subject  as  such  ordinance,  presents  no 
question  tor  decision  by  this  court  Edalgo  v. 
Southern  Ry.  Co.,  129  Qa.  258.  58  S.  £1  846 ; 
Sayer  v.  Brown^  119  Ga.  639  (5),  46  S.  E.  649. 

(b)  Such  ordinance  provides  that,  when  a 
house  has  been  adjudged  to  be  one  of  ill  fame, 
and  the  owner  or  any  occupant  of  it  continues 
such  house  of  ill  fame,  or  allows  it  to  be  con- 
tinued for  such  for  two  days  after  it  has  been 
BO  adjudged,  such  owner  or  occupant  be  pun- 
ished as  therein  provided ;  and  the  offense  pro- 
vided for  in  this  ordinance  is  not  for  a  failure 
to  remove  from  such  house,  but  for  continuing 
it.  or  allowing  it  to  be  continued,  as  a  house 
of  ill  fame  after  It  has  been  adjudged  a  house 
of  that  kind. 

(c)  If  the  house  had  not  been  adjudged  one 
of  ill  fame,  or  for  any  other  reason  the  alleged 
owner  or  occupant  is  not  guilty,  or  should  not 
be  convicted  of  violating  the  ordinance,  the 
accused  has  a  remedy  by  making  such  defense 


upon  the  trial  before  the  recorder,  and  by  way 
of  certiorari  in  case  of  an  erroneous  conviction. 
See  Hudson  v.  Preston,  67  S.  E.  800. 

(d)  A  wife  might  be  guilty  of  violating  such 
ordinance,  although  at  the  time  living  with  her 
husband  in  the  house  alleged  to  be  one  of  ill 
fame.    Bell  v.  State,  92  Ga.  49,  18  S.  Eu  186w 

[Bd.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  §§  5S-66 :  Dec.  Dig.  §  64  ;♦  Appeal  and 
Brror.  Dec.  Dig.  §  840  ;*  Disorderly  House,  Dec. 
Dig.  §  6:*  Habeas  Corpus,  Cent.  Dig.  §  3;  Dec 
Big.  §  3;*  Husband  and  Wife,  Dec.  Dig.  § 
107.*] 

2.  Habeas  Cobfus  (|  92*)  —  Pbocbedinos — 
Scope  of  Detebmination. 

^On  the  trial  of  habeas  corpus  proceedings 
only  the  legality  of  the  detention  is  to  be  de- 
termined, and  whether  or  not  one  is  guilty  of 
the  charge  upon  which  the  right  of  custody  is 
claimed  is  not  in  issue.  Stephens  v.  Henderson, 
120  Ga.  220,  47  S.  E.  49a 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  I  92.»] 

3.  Habeas   Cobfus   (§   29*)— Abbest    Axteb 
Release  fbom  Custody. 

A  woman  was  convicted  In  the  recorder's 
court  of  the  city  of  Atlanta  of  the  offense  of 
disorderly  conduct  and  keeping  a  disorderly 
house.  She  paid  the  fine  imposeo  upon  her,  and 
was  released  from  custody.  At  the  time  of 
imposing  the  sentence,  the  recorder  pro  tern., 
who  presided,  verbally  ordered  the  defendant  to 
remove  in  three  days  from  the  house  in  which 
she  was  then  living.  Her  counsel  protested 
that  the  recorder  pro  tern,  had  no  authority  to 
compel  her  to  remove  from  the  house  where  she 
was  living  with  her  husband.  According  to  the 
testimonv  of  the  counsel,  the  recorder  pro  tem. 
replied  that  she  had  to  move,  and  that  he  would 
show  counsel,  or  words  to  that  effect.  Accord- 
ing to  the  testimony  of  the  recorder  pro  tem., 
his  reply  was,  *'We  will  see."  After  the  ac- 
cused had  paid  her  fine  and  been  discharged, 
the  recorder  pro  tem.  directed  tiiat  she  be  ar- 
rested on  the  charge  of  '^failing  to  abide  the 
sentence  of  the  court,"  and  she  was  taken  into 
custody  by  the  chief  of  police  on  that  charge. 
A  writ  of  habeas  corpus  was  taken  out,  alleging 
her  detention  to  be  illegal.  Subsequently  the 
recorder  pro  tem.  changed  the  docket  of  that 
court,  so  as  to  enter  a  new  charge  under  a  sec- 
tion of  the  City  Code  making  it  an  offense  to 
continue  a  lewd  house  two  days  after  it  had 
been  adjudged  to  be  such  a  house,  and  had  her 
served  with  a  copy  of  a  summons,  which  merely 
commanded  the  defendant  to  be  and  appear  at 
the  municipal  court  at  a  fixed  time  to  answer 
the  charge  of  violating  that  section.  On  the 
hearing  had  upon  the  return  of  the  writ  of 
habeas  corpus  on  the  following  day.  It  was 
shown  by  the  chief  of  police  that  he  was  now 
holding  the  accused  by  virtue  of  this  charife. 
Heldf  that  the  detention  at  the  time  when  the 
writ  of  habeas  corpus  was  issued  was  unlawful, 
that  the  facts  above  stated  were  not  sufficient 
to  show  that  the  detention  had  become  lawful 
at  the  time  when  the  hearing  was  had,  and  that 
it  was  error  to  refuse  to  discharge  the  prisoner 
and  to  remand  her  to  the  custody  of  the  chief 
of  police. 


[Bd.  Note.— For  other 
pus,  Dec.  Dig.  $  29.*] 


cases,  see  Habeas  Cor- 


Brror  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Habeas  corpus  by  C.  EL  Hudson  against 
Henry  Jennings.  From  a  Judgment  remand- 
ing petitioner  to  custody,  she  brings  error. 
Reversed. 


•For  other  eases  see  same  topie  and  section  NUMBER  la  Deo.  ft  Am.  Digs.  1M7  to  date*  4k  Reporter  Zadezei 
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T.  J.  Blpley  and  W.  A.  James,  for  plain- 
tiff in  error.  J.  L.  Mason  and  W.  D.  Ellis, 
Jr.,  for  defendant  in  error. 

PER  OUiRIAM.  Judgment  reversed.  All 
the  Justices  concur. 

(134  GfU  880) 

ALLEN  ▼.  STATBL 
(Supreme  Court  of  Georgia.     April  18,  1910.) 

(Syllabus  ly  the  Court,) 

1.  Homicide  (§  304*) —  Instructions  — Acci- 
dental Homicide. 

In  a  case  of  one  on  trial  for  murder,  where 
the  evidence  presented  only  two  phases  of  homi- 
cide, viz.,  that  of  murder  or  accidental  homicide, 
it  was  not  error  to  charge:  "A  person  shall 
not  be  found  guilty  of  any  crime  or  misdemean- 
or committed  by  misfortune  or  accident,  and 
where  it  satisfactorily  appears  there  was  no 
evil  design,  or  intention,  or  culpable  neglect." 
lEd,  Note.— For  other  cases,  see  Homicide^ 
Dec.  Dig.  I  304.*] 

2.  Criminal  Daw  (§  828*)  —  Instructions — 
Necessity  of  Requests. 

It  is  the  duty  of  the  judge  to  construct 
his  charge  according  to  the  case  as  made  by  the 
evidence ;  and  if  a  theory  is  presented  only  by 
the  statement  of  the  defendant,  the  court  is 
not  required  to  present  that  theory,  except 
when  requested  in  writing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2007 ;  Dec  Dig.  {  828.*] 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  B.  T.  Rawlings,  Judge. 

Charles  Allen  was  convicted  of  murder, 
and  brings  error.    AfQrmed. 

Saffold  &  Larsen,  for  plaintiff  in  error. 
Alfred  Harrington,  Sol.  Gen.,  Hines  &  Jor- 
dan, and  Jno.  C  Hart,  Atty.  Gen.,  for  the 
State. 

EVANS,  P.  J.  Charles  Allen  was  convict- 
ed of  the  murder  of  Beatrice  Green,  and 
recommended  to  the  mercy  of  the  court  He 
excepts  to  the  court's  refusal  to  grant  him  a 
new  trial.  The  prosecution  submitted  evi- 
dence at  the  trial  tending  to  prove  that  the 
defendant  escorted  the  deceased  to  a  dance, 
and  while  she  was  dancing  with  another 
man  the  defendant  deliberately  shot  her 
with  a  pistol,  inflicting  a  wound  in  her  fore- 
head which  caused  her  death.  The  defend- 
ant contended  that  be  accidentally  dropped 
the  pistol  on  the  floor,  and  that  the  impact 
of  the  pistol  with  the  floor  caused  its  dis- 
charge. The  court  Instructed  the  jury  on 
two  phases  of  homicide,  to  wit,  murder  and 
accidental  homicide.  The  special  grounds  of 
the  motion  for  new  trial  complain  of  the  in- 
correctness of  the  instructions  deflnlng  homi- 
cide by  accident  or  misadventure,  and  of 
the  omission  of  the  court  to  charge  on  the 
Jaw  of  involuntary  manslaughter. 

1.  The  court  read  to  the  Jury  Pen.  Code,  | 
40,  that  *^  person  shall  not  be  found  guilty 
of  any  crime  or  misdemeanor  committed  by 
misfortune  or  accident,  and  where  it  satis- 


factorily appears  that  there  was  no  evil  de^ 
sign,  or  intention,  or  culpable  neglect *'  The 
error  of  the  instruction  is  alleged  to  consist 
in  this:  Inasmuch  as  the  court  only  in- 
structed on  the  law  of  murder  and  accidental 
homicide,  he  should  have  eliminated  any  ref- 
erence to  a  killing  resulting  from  culpable 
neglect,  as  a  homicide  caused  by  neglect  is 
neither  murder  nor  excusable  as  an  accident 
and  therefore  the  charge  was  misleading. 
We  do  not  appreciate  th^  force  of  this  crit- 
icism. A  homicide  by  misadventure,  where 
the  law  absolves  the  slayer  and  holds  him 
guiltless  of  crime,  must  not  only  exclude  any 
evil  design  or  intention  on  the  slayer's  part 
but  must  also  show  an  absence  of  culpable 
neglect  Whether  the  evidence  adduced  to 
show  an  accidental  killing  may  warrant  an 
Instruction  upon  manslaughter  is  a  different 
question. 

2.  In  several  assignments  of  error  the  pris- 
oner contends  that  the  court  erred  in  falling 
to  instruct  the  Jury  on  the  law  of  involun- 
tary manslaughter.  There  was  no  written 
request  to  give  in  charge  the  law  of  involun- 
tary manslaughter ;  but  the  Insistence  is  that 
this  grade  of  homicide  was  established  by 
certain  aspects  of  the  evidence,  and  the 
court  was  bound  to  charge  the  Jury  on  the 
subject  though  no  request  wtls  made.  The 
evidence  of  the  state  relating  to  the  killini; 
was  that  while  the  deceased  was  dancing 
with  another  man  the  defendant  deliberately 
shot  her  In  the  head.  The  defendant  8ut>- 
mltted  evidence  that  an  explosion  was  heard 
on  the  floor,  and  a  pistol  was  discovered 
there ;  that  the  explosion  occurred  near  the 
foot  of  a  woman,  whose  dress  was  at  once 
found  to  be  burning;  that  the  flre  was  ex- 
tinguished after  it  had  burned  a  small  hole 
in  the  garment  near  its  hem.  No  one  testi- 
fied to  the  circumstances  attending  the  drop- 
ping of  the  pistol.  The  testimony  relied  on 
by  the  defendant  to  show  that  the  deceased 
was  killed  by  the  dropping  of  his  pistol  did 
not  explain  or  illustrate  how  or  in  what 
manner  the  pistol  fell  to  the  floor.  He 
claimed  in  his  statement  that  the  owner  of 
the  pistol  requested  him  to  keep  it  for  him 
while  he  danced  a  set  and  that  in  Jumping 
up  and  down  the  pistol  fell  out  of  his  pocket 
upon  the  floor  and  was  discharged.  Tha*e 
was  nothing  In  the  evidence  to  show  careless* 
nesB  or  negligence  on  the  part  of  the  de^ 
fendant.  According  to  the  state's  evidence; 
the  defendant  was  guilty  of  murder ;  accord- 
ing to  the  testimony  of  the  witnesses  offered 
by  the  defendant  the  killing  was  accidental, 
without  any  mixture  of  deliberation  or  cul- 
pable neglect  The  charge  submitted  the 
case  as  made  by  the  evidence.  It  is  the  duty 
of  the  Judge  to  construct  his  charge  accord- 
ing to  the  case  as  made  by  the  evidence; 
and  if  a  theory  is  presented  only  by  the 
statement  of  the  defendant  the  court  Is  not 
required  to  present  that  theory,  except  when 


*Fer  other  cases  see  same  topie  and  section  NUMBER  in  Dec.  ft  Am.  Diga.  1M7  to  date,  ft  Reporter  Indexea- 
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requested  In  writing.    West  v.  State^  121  Ga. 
304,  48  S.  E.  266. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

024  Qa.  899) 

WAIiEEIR  ft  ROGEIRS  t.  MALSBY  CO. 
(Ji^preme  Court  of  Georgia.     April  21,  1910.) 

(8ylldhu8  hy  the  Court.) 

1.  Sales  (|  285*) '^  -  Wabbantt  —  Rbmedt  or 
Buyer. 

The  purchaser  it  a  steam  engine  accepted 
a  liuiited  warrao  /.  to  the  effect  that,  if  any 
part  was  found  ;tietective,  the  seller  agreed  to 
supply  such  part  as  was  found  defective  within 
one  month  after  the  engine  was  put  in  opera- 
tion, and  also,  if  the  engine  did  not  perform 
well  because  of  general  structural  condition, 
the  seller  agreed  to  accept  a  return  of  the  en- 
gine, and  the  buyer  covenanted  that  the  seller 
should  not  be  liable  to  claims  for  damages  or 
failure  of  consideration,  unless  such  claims  were 
made  by  registered  letter  to  the  seller  within 
10  days  after  starting  the  engine.  The  eccentric 
rod  broke  in  the  operation  of  the  engine,  and, 
on  verbal  notice,  the  seller  authorized  its  re- 
pair at  his  expense.  The  rod  again  broke,  and 
the  seller,  upon  verbal  notice,  again  authorized 
its  repair  at  his  expense.  Afterwards  the  eccen- 
tric rod  repeatedly  broke,  and  the  purchaser 
then  discovered  that  this  frequent  breaking  was 
due  to  the  defective  construction  in  the  engine, 
but  never  notified  the  seller,  according  to  the 
terms  of  the  limited  warranty,  that  such  was 
the  case,  or  that  he  would  claim  damages  or 
failure  of  consideration.  Held  that,  as  by  the 
terms  of  the  warranty  In  the  contract  of  Bale  a 
failure  to  give  10  days'  written  notice  bj  regis- 
tered letter  of  the  general  defective  condition  of 
the  engine  was  made  a  condition  precedent  to 
the  buyer's  claiming  damages  for  a  breach  there- 
of, the  purchaser  was  precluded  by  his  contract 
from  pleading  such  damages. 

(a)  Though  the  seller  acted  on  a  parol  notice 
aa  to  the  defective  eccentric  rod,  and  authorised 
a  duplicate  thereof  to  be  purchased  at  his  ez- 
I>ense,  yet  such  conduct  would  not  estop  the 
seller  ^om  setting  up  the  buyer's  waiver  of 
liability  from  damages  resulting  from  a  breach 
of  the  warranty  as  to  the  general  defective 
condition  of  the  engine  upon  failure  to  give  the 
contractual  notice. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  285.*3 

2.  Fbauds,  Statute  of  (j  84*)— Resale  of 
Gk>ODS  Bxceediito  $50— Delivebt  and  Ao- 

CBFTANCB. 

A  parol  agreement  between  the  parties  to 
an  executed  contract  of  sale  covering  several 
articles  that  the  seller  would  accept  a  return  of 
one  of  the  articles  of  a  greater  value  than 
$50,  which  was  stored  under  a  shed  on  the 
buyer's  premises,  at  a  stated  credit  on  the  notes 
given  for  the  whole,  is  a  contract  of  resale  by 
the  vendee  to  the  vendor.  Such  parol  contract 
of  resale  is  invalid  under  the  statute  of  frauds, 
(a)  The  mere  stipulation  in  the  contract  of 
resale  that  the  article  should  remain  on  the 
premises  of  the  vendor  at  the  place  where  it  was 
stored  until  sold  by  the  vendee  did  not  amount 
to  an  act  of  delivery  and  acceptance  which 
would  bring  the  transaction  within  the  excep- 
tion of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec  Dig.  S  84.»] 

ESrror  from  Superior  Court,  Marlon  Cotin- 
ty;    S.  P.   Gilbert,   Judge. 
Action   by  the  Malsby  Company  against 


Walker  &  Rogers.     Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Walker  &  Rogers  entered  Into  a  written 
contract  with  Malsby  Company  for  the  pur- 
chase of  an  engine  and  shingle  mill  and 
certain  other  machinery  for  the  sum  of  $1,- 
578.  They  paid  $100  cash,  and  gave  their 
four  notes,  due  in  three,  six,  nine,  and  twelve 
months,  for  the  balance.  In  the  written  con- 
tract of  sale  the  seller  warranted  that  the 
engine  was  manufactured  of  good  material 
and  good  workmanship,  and  that  by  proper 
management  it  would  perform  well;  and,  if 
the  engine  did  not  perform  well  because  of 
general  structural  defect,  the  seller  agreed 
to  accept  a  return  of  the  engine,  and  the  buy- 
ers covenanted  that  the  seller  should  not  be 
liable  to  claims  for  damages  or  failure  of 
consideration,  unless  such  claims  were  made 
by  registered  letter  to  the  seller  within  10 
days  after  starting  the  engine.  The  seller 
further  covenanted  that,  if  any  part  of  the 
engine  was  found  defective  after  one  month's 
trial,  it  would  furnish  a  duplicate  of  the 
part  free  of  charge,  if  the  defective  part  was 
shown  to  it  within  the  30  days,  but  no  defect- 
ive part  was  to  condemn  other  parts  or  the 
whole.  With  respect  to  the  shingle  mill,  the 
seller  covenanted  that,  in  case  of  a  defect  in 
the  material  or  workmanship,  it  would  make 
the  same  good  if  notice  of  the  defect  was 
given  by  registered  letter  within  10  days 
from  the  date  of  delivery  of  the  mill;  and, 
upon  failure  to  give  the  ten  days'  notice  by 
registered  letter,  all  claims  whatever  were 
expressly  waived  by  the  purchasers. 

Suit  was  brought  by  the  seller  against  the 
buyers  upon  the  notes.  The  written  contract 
of  sale  was  made  a  part  of  the  petition,  and 
the  notes  were  alleged  to  have  been  given  in 
consideration  of  the  purchase  of  the  machin- 
ery, according  to  the  terms  of  the  attached 
contract  The  defendants  pleaded  failure 
of  consideration  as  to  the  engine,  alleging 
that  it  was  purchased  under  an  express  war- 
ranty that  "it  is  manufactured  of  good  ma- 
terial and  good  workmanship,  and  that  by 
proper  management  it  will  perform  well," 
and  that  "If  they  [the  sellers]  are  not  able 
to  make  it  perform  well,  and  the  fault  is  In 
the  engine,  it  Is  to  be  taken  back  and  pay- 
ments refunded."  As  a  breach  of  this  war- 
ranty, it  was  averred  that  the  defendant  ex- 
ercised due  care  and  skill  in  the  use  of  the 
engine,  and,  when  they  sought  to  use  it,  the 
eccentric  rod  broke,  whereupon  they  imme- 
diately, and  within  less  than  10  days,  per- 
sonally notified  the  seller  of  the  fact,  which 
authorized  them  to  procure  a  new  eccentric 
rod,  which  was  done;  that,  after  running  the 
engine  a  few  days,  the  eccentric  rod  again 
broke,  and  the  defendants  •  had  it  mended, 
and  in  a  short  time  it  broke  again,  when  the 
defendants  personally  notified  the  plaintiff 
of  the  fact,  and  it  authorized  the  defendants 


•For  0tb«r  cases  see  samt  tople  and  section  NUMBBR  In  Dec  ft  Am.  Digs.  1907  to  datab  *  Reporter  Zadexcs 
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to  have  It  repaired  at  the  plaintiff's  expense, 
wliich  was  done,  and  in  a  short  time  the  ec- 
centric rod  again  broke  and  repeatedly  broke, 
and  they  had  it  repaired;  that  without  a 
perfect  operation  and  working  of  the  ec- 
centric rod  the  engine  would  not  perform 
well;  that  the  failure  of  the  engine  to  per- 
form well  was  due  to  the  defective  material 
and  workmanship  of  the  engine,  and  to  the 
fact  that  In  its  casting  the  alignment  was 
not  straight;  that  the  repeated  breaking  of 
the  eccentric  rod  was  not  due  to  any  defect 
In  the  rod,  but  to  the  Improper  structural 
condition  of  the  engine;  and  that,  after 
making  this  discovery,  the  defendant  ceased 
to  use  the  engine,  because  It  was  totally 
worthless.  They  pleaded  also  accord  and 
satisfaction  as  to  the  shingle  mill,  alleging 
the  circumstances  under  which  It  was  pur- 
chased, the  representations  of  the  seller,  the 
unsuccessful  efforts  to  operate  the  mill,  and 
its  worthlessness.  The  plea  then  proceeded 
as  follows;  "That  after  the  discovery  that 
said  mill  would  not  perform,  of  the  defects 
In  the  material,  defendant  visited  plaintiffs 
in  Atlanta  and  Informed  them  of  same, 
when  they  agreed  to  take  back  the  shingle 
mill  In  full  satisfaction  and  accord  of  the 
purchase,  and  asked  defendant  if  it  was 
covered  by  a  shed,  and,  when  informed  that 
it  was,  requested  that  it  remain  until  [it] 
could  be  sold,  and  that  It  Is  still  under  the 
shed  and  is  the  property  of  plaintiffs.  Where- 
fore defendant  says  there  is  a  full  accord 
and  satisfaction  of  $750,  the  purchase  price 
of  the  mill,  that  plaintiffs  should  not  recover 
against  them  the  consideration,  to  wit,  $750, 
the  purchase  price  of  said  shingle  mill  and 
outfit."  The  defendants  also  set  up  certain 
credits,  which  were  admitted  by  the  plain- 
tiffs. On  demurrer  the  court  struck  the 
pleas  of  failure  of  consideration  and  accord 
and  satisfaction,  and  directed  a  verdict  for 
the  plaintiff  for  the  sum  due  on  the  notes, 
less  the  admitted  credits.  Exception  is  tak- 
en to  the  striking  of  the  pleas  on  demurrer 
and  the  direction  of  a  verdict 

W.  B.  Short  and  Hatcher  &  Hatcher,  for 
plaintiffs  in  error.  W.  D.  Crawford,  for  de- 
fendant In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  defendants  In  their  plea  of 
failure  of  consideration  of  the  engine  recog- 
nized their  waiver  of  any  other  warranty 
except  that  limited  in  the  contract.  Their 
plea  was  that  there  had  been  a  breach  of 
this  limited  warranty,  which  was  to  the  ef- 
fect that  the  engine  was  manufactured  of 
good  material  and  good  workmanship,  and 
that  by  proper  management  it  would  perform 
well;  and,  after  complaints,  if  the  sellers 
were  not  able  to  make  It  work  well,  and 
the  fault  was  in  the  engine,  it  was  to  be 
taken  back.  Their  complaint  is  that  the  en- 
gine was  of  faulty  construction:  that  the 
eccentric  rod  would  break  when  the  machin- 


ery was  put  In  operation.  The  trouble  with 
this  plea  Is  that  In  accepting  tlie  limited 
warranty  the  defendants  covenanted  that 
they  could  not  claim  damages  for  defective 
construction  or  for  failure  of  consideration, 
unless  such  claims  were  made  by  registered 
letter  to  the  seller  within  10  days  from  the 
time  the  engine  started.  They  seek  to  evade 
this  provision  by  setting  up  an  estoppel. 
That  estoppel  was  that  they  verbally  c-om- 
plalned  to  the  seller  on  two  occasions  of  a 
defective  eccentric  rod,  and  that  the  seller 
authorized  them  to  supply  this  defect  at 
their  expense.  They  contended  that  the 
seller's  conduct  in  acting  upon  their  verbal 
report  of  a  defective  eccentric  rod  amount- 
ed to  a  waiver  of  the  stipulation  requiring- 
10  days'  written  notice  by  registered  letter 
of  a  structural  defect  In  the  engine,  inas- 
much as  the  frequent  breaking  of  the  rod 
was  notice  that  the  defect  was  not  in  the 
rod,  but  tn  the  casting  and  alignment  of  the 
engine.  The  warranty  clause  respecting  the 
engine  provided  for  two  contingencies — one 
for  duplicating  defective  parts,  and  the  oth- 
er for  structural  defects  in  the  engine  of 
such  a  character  that  it  would  not  perform 
its  service.  If  the  defect  related  to  a  part, 
the  warranty  clause  provided  that  such, 
part  was  to  be  supplied,  if  the  defect  was 
discovered  and  the  defective  part  exhibited 
to  the  seller  within  a  month.  The  plaintiffs 
complied  with  this  provision  of  their  war- 
ranty. The  other  contingency  related  to 
claims  for  damages  for  a  general  structural 
defect;  and  with  respect  to  such  the  stipula- 
tion was  that  the  buyers  must  notify  the 
seller  by  registered  mall  within  10  days  of 
the  starting  of  the  engine  of  such  defects 
as  a  condition  for  claiming  damages  for  a 
failure  of  consideration.  This  was  not  done, 
and  for  this  reason  the  defendants  were  cut 
off  from  pleading  failure  of  consideration. 
Fay  &  Eagan  Go.  v.  Dudley,  129  Ga.  314.  58 
S.  R  826;  Mayes  v.  McCormlck  Harvesting 
Machhie  Oo.,  110  Ga.  545,  35  S.  E.  714.  The 
request  to  duplicate  defective  parts  and 
compliance  therewith  by  the  vendor  was  not 
notice  of  the  general  defective  condition  of 
the  engine. 

2.  In  the  plea  relating  to  the  shingle  mill 
the  defendants  do  not  undertake  to  claim 
damages  because  of  a  failure  of  considera- 
tion. The  plea  sets  forth  by  way  of  Induce- 
ment the  circumstances  attending  the  pur- 
chase of  the  mill,  representations  of  the  sel- 
ler, the  unsuccessful  efforts  to  operate  the 
mill,  and  its  worthlessness.  The  plea  then 
proceeds  to  aver  that  the  purchasers  acciuaint- 
ed  the  seller  with  its  defects  and  deficien- 
cies, Informing  It  that  the  mill  was  not  in 
use  but  was  stored  under  a  shed  on  the  de- 
fendants' premises,  whereupon  the  plaintiff 
agreed  to  take  It  back  in  full  satisfaction 
and  accord  of  Its  purchase  price  (|750),  and 
requested  that  It  remain  under  the  shed  un- 
til the  plaintiff  could  sell  it;  that  the  mill 
is  still  under  the  shed,  and  Is  the  proi>erty 
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of  the  plaintiff.  This  defense  to  the  notes 
amounted  to  this:  The  defendants  bought 
several  pieces  of  machinery  for  an  aggre- 
gate sum,  and  upon  the  terms  expressed  in 
a  written  contract,  notwithstanding  the  de- 
fendants were  cut  off  by  their  written  agree- 
ment from  pleading  failure  of  consideration 
to  the  shingle  mill,  because  of  their  failure 
to  give  the  notice  required  by  the  contract, 
yet  the  plaintiff  voluntarily  agreed  in  parol 
to  take  back  part  of  the  machinery  in  satis- 
faction of  so  much  of  the  aggregate  sum  as 
that  part  represented  in  the  entire  purchase 
price,  and  that  the  plaintiff  accepted  the 
shingle  mill  by  agreeing  to  take  it  as  it 
stood  under  the  shed  of  the  defendants* 
premises.  It  Is  a  plea  of  partial  accord  and 
satisfaction,  or  partial  payment  of  the  debt 
by  the  alleged  resale  of  the  specific  proper- 
ty. The  circumstance  that  the  consideration 
of  the  notes  included  the  original  purchase 
price  of  the  machinery  agreed  to  be  accepted 
as  a  credit  in  no  wise  affects  the  legal  prop- 
osition made  by  the  plea.  It  would  be  the 
same  as  if  the  defendants  told  the  plaintiffs 
that  they  had  an  automobile  under  the  shel- 
ter, which  they  offered  to  the  plaintiffs  to 
be  applied  as  a  credit  for  a  stated  amount 
on  their  notes,  and  the  plalntifite  had  accept- 
ed the  offer.  A  contract  between  the  par- 
ties to  an  executed  sale  to  resell  the  goods 
Is  within  the  statute  of  frauds.  20  Qyc.  241. 
This  '  statute  requires  that  every  contract 
for  the  sale  of  goods,  wares,  and  merchan- 
dise to  the  amount  of  $50  or  more  shall  be 
in  writing,  except  the  buyer  shall  accept 
part  of  the  goods  sold,  and  actually  receive 
the  same,  or  give  something  In  earnest  to 
bind  the  bargain,  or  In  part  payment  Civ. 
Code  1895,  S  2693,  par.  7.  The  agreement 
to  give  a  credit  for  the  price  of  the  shingle 
mill  on  the  notes  Is  not  a  sufficient  part  pay- 
ment, unless  a  receipt  to  that  effect  was  giv- 
en, or  the  price  was  actually  credited  on  the 
notes,  or  other  memorandum  of  the  fact  was 
made  by  the  original  vendor.  20  Cyc.  252. 
The  circumstances  relied  upon  by  the  defend- 
ants to  show  delivery  and  acceptance  are 
insufficient  for  that  purpose.  Where  posses- 
sion is  retained  by  the  vendor,  something 
more  than  the  parol  agreement  of  sale  re- 
lating to  the  transfer  of  the  title  and  the 
possession  Is  necessary  to  constitute  con- 
structive delivery.  The  statute  requires 
something  more  than  mere  words.  It  calls 
for  acts  to  dispense  with  a  writing.  It 
must  appear  that,  after  the  parol  contract 
was  made,  some  act  was  done  within  the  in- 
tention of  the  parties  indicating  an  assertion 
of  dominion  over  the  goods  by  the  vendee. 
It  is  no  objection  that  such  act  be  done  by 
the  vendor  as  the  agent  of  the  vendee.  The 
vendee  may  constitute  his  vendor  his  bailee 
to  accept  the  goods,  but  such  bailee  must  do 
some  act  on  the  faith  of  the  parol  contract 
which  characterizes  his  possession  as  that 
of  agent  or  bailee  of  the  vendee,  or  the  f  en- 
must  do  some  act  in  recognition  of  the 
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change  in  the  character  of  the  possession. 
The  leading  English  case  on  the  subject  is 
Elmore  v.  Stone,  1  Taunton,  457,  where  the 
plaintiff,  who  kept  a  livery  stable  and  also 
dealt  in  horses,  proposed  to  the  defendant 
to  sell  him  a  pair  of  horses  at  a  given  price, 
but  the  defendant  offered  a  less  price,  which 
was  rejected.  At  length  he  sent  word  that 
the  horses  were  his,  but  that  the  plaintiff 
must  keep  them  at  livery  for  him,  and  the 
plaintiff  manifested  his  acceptance  of  this 
by  removing  the  horses  from  his  sale  stable 
to  his  livery  stable.  It  was  held  by  Lord 
Mansfield  that  the  plaintiff  from  that  time 
possessed  them  not  as  owner,  but  as  bailee 
of  the  vendee ;  that  the  removal  of  the  hors- 
es to  his  livery  stable  under  an  agreement 
that  the  purchaser  was  to  pay  for  their 
keep  was  an  act  done  by  the  vendor  as  the 
agent  or  bailee  of  the  vendee,  so  as  to  take 
the  case  out  of  the  statute.  This  ruling  has 
l>een  adhered  to  In  subsequent  English  cases. 
Castle  V.  Sworder,  6  H.  &  N.  828 ;  Beaumont 
V.  Brangeri,  5  M.  G.  &  S.  301;  Marvin  v. 
Williams,  6  E.  &  B.,  Q.  B.  726.  This  rule 
has  been  followed  In  this  state.  In  the  case 
of  Daniel  v.  Hannah,  106  Ga.  91,  31  S.  E. 
734,  the  debtor  verbally  agreed  to  sell  to 
his  creditor  a  certain  number  of  bales  of 
cotton  to  be  credited  on  an  account  due  by 
the  former  to  the  latter;  and  It  was  held 
that  there  was  an  acceptance  and  delivery 
of  the  cotton  when  the  debtor  moved  it  to 
a  public  place  designated  by  the  creditor 
and  agreed  upon  by  the  parties  in  their  con- 
tract of  sale.  The  subsequent  case  of  Tift 
V.  Wight  &  Weslosky  Company,  113  Ga.  681, 
39  S.  E.  503,  does  not  lay  down  the  contrary 
principle.  In  that  case  a  customer  agreed 
to  purchase  a  certain  quantity  of  oats  in  the 
house  of  the  merchant  at  a  given  price,  and 
the  oats  were  weighed,  set  aside,  and  the  cus- 
tomer's name  placed  on  them,  and  they  were 
charged  to  him  on  the  books  under  an  agree- 
ment that  this  should  be  done,  and  that  the 
customer  should  subsequently  send  and  get 
the  oats.  It  was  held  that  this  transaction 
was  sufficient  to  establish  a  completed  sale 
of  the  oats.  The  segregation  of  the  oats 
after  the  contract  of  sale  and  marking  them 
were  acts  indicating  a  change  of  ownership 
and  a  transfer  of  dominion  by  the  seller  to 
the  purchaser. 

In  the  case  at  bar  no  act  la  alleged  to  have 
been  done  by  the  vendor  or  venctee  after  the 
alleged  contract  of  resale  which  indicated  a 
change  in  the  character  of  defendants'  pos- 
session. The  only  fact  relied  upon  to  estab- 
lish a  constructive  delivery  was  the  verbal 
contract  of  resale,  by  the  terms  of  which  the 
defendants  were  to  keep  the  mill  under  the 
shelter  until  the  plaintiff  could  sell  it.  The 
machinery  was  not  moved,  nor  is  any  act  of 
the  defendants  alleged  to  have  been  done  as 
the  agent  of  the  plalntlflC  The  purchase  price 
being  for  more  than  $50,  the  parol  agree- 
ment was  within  the  statute  of  frauds ;  and, 
as  nothing  was  done  to  bring  it  within  the 
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exception,   the  conrt  properly    struck   this 
plea. 

Judgment  affirmed.    All  the  Justices  con- 
car. 


(184  Oa.  883) 

MITCHELL  T.  GRUMME:?. 

(Supreme  Court  of  Georgia.     April  21,  1910.) 

(8vllaJ>u9  hy  the  Court.) 

1.  Adverse  Possession  (|  113^)— Adhissibut 
ITT  OF  Evidence. 

In  an  action  of  ejectment,  where  the  de- 
fendant relied  on  a  prescriptive  title  acquired 
by  seven  years*  adverse  possession  under  color 
of  title,  it  was  competent,  on  the  question  of 
good  faith,  to  admit  in  evidence  fragments  of 
wax  and  paper,  in  connection  with  the  tesd- 
mony  of  the  prescriber  that  thev  came  from 
the  possession  of  his  grantor,  and  that  he  be- 
lieved them  to  be  the  original  grant  from  the 
state,  although  they  were  so  mutilated  that  their 
contents  could  not  be  ascertained  or  determined 
by  the  court. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  S  113.*] 

2.  Adverse  Possession  ({  116*)— Continuity 
OP  Possession— Question  for  Jury. 

It  was  not  error  to  refuse  a  request  to 
charge  which  contained  an  expression  of  an 
opinion  on  facts  for  consideration  by  the  jury. 

[E?d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec  Dig.  S  115.*] 

3.  Adverse  Possession  (|  116*)  —  Instruc- 
tions. 

The  other  requests  to  charge,  even  if  oth- 
erwise unobjectionable,  were  not  applicable  to 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {  66;  Dec.  Dig.  S  lia*] 

4.  Adverse  Possession  ({  109*)— Appeal  and 
Error  (|  1064*)  —  Abandonment  After 
Statutory  Period— Harmless  Error— In- 
structions. 

Where  title  to  land  has  been  acquired  by 
seven  years*  adverse  possession  under  color  of 
title,  such  title  will  not  be  lost  by  the  holder 
thereof  by  abandonment  of  possession.  If  the 
judge  erred  in  his  charge  on  the  subject  of  aban- 
donment of  title  after  a  prescriptive  title  had 
matured,  the  error  was  not  harmful  to  the  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §S  629-635;  Dec.  Dig.  S 
109;*  >ppeal  and  Error,  Dec.  Dig.  S  1064.*] 

5.  Adverse  Possession  (|  113*)— Admissibil- 
itt  op  Evidence— Payment  of  Taxes. 

In  connection  with  the  testimony  of  the 
defendant  on  the  question  of  good  faith  and 
possession,  it  was  competent  for  him  to  testify 
that  during  his  possession  he  had  paid  taxes  on 
the  property. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  |  674 ;  Dec.  Dig.  S  113.*] 

6u  Adverse  Possession  ({  24*)— Visible  and 
Notorious  Possession. 

The  evidence  of  the  use  of  the  land  by 
"back-boxing"  for  turpentine  purposes,  as  more 
specifically  set  forth  in  the  record,  was  suffi- 
cient to  authorize  the  jury  to  find  that  sudi  use 
amounted  to  adverse  possession,  upon  which  pre- 
scription might  be  founded. 

IDd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  gf  114, 116;  Dec.  Dig.  §  24.*] 


7.  Appeal  and  Error  (|  1078*)— Assionmbnti 
or  Error- Abandonment. 

Assignments  of  error,  which  are  not  refer 
red  to  in  the  brief  of  counsel  for  plaintiff  in 
error,  will  be  regarded  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4256-4261;  Dec  Dig.  i 
1078.*] 

8.  Verdict  Supported  by  Evidence. 

The  evidence  supported  the  verdict,  and 
there  was  no  error  in  overruling  the  motion 
for  new  trial. 

Error  from  Superior  Court,  Wilcox  Coun- 
ty; W.  V.  Whipple,  Judge. 

Action  by  T.  I.  Mitchell  against  J.  S.  Crum- 
mey.  Judgment  for  defendant, 'and  plaintiff 
brings  error.    Affirmed. 

The  action  was  In  ejectment  The  plaintiff 
claimed  under  a  deed  and  a  chain  of  title  ex- 
tending back  to  a  sheriff's  deed,  made  In  pur- 
suance of  a  sale  of  the  land  In  dispute  as  un- 
retumed  wild  land  for  taxes  due  the  state, 
under  an  execution  Issued  by  W.  L.  Gold- 
smith, comptroller  general,  October  1,  1877. 
The  defendant  did  not  contest  the  validity  of 
the  plaintiff's  title,  but  undertook  to  show 
better  title  in  himself  by  setting  up  prescrip- 
tion by  adverse  possession  under  color  of 
title  for  a  period  of  seven  years.  The  ver- 
dict was  in  favor  of  the  defendant  The 
plaintiff's  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted. 

Eldridge  Cutts,  for  plaintiff  in  error.  Hal 
Lawson,  for  defendant  in  error. 

ATKINSON,  J.  1.  One  assignment  of  error 
was  that  the  court  erred  •*in  allowing  in  evi- 
dence, when  offered  by  the  defendant,  certain 
fragments  of  paper,  with  a  portion  of  what 
appeared  to  be  a  waxen  seal,  there  being 
some  40  or  more  fragments  of  said  papa*,  all 
of  which  were  offered  by  the  defendant  as 
being  a  grant  from  the  state  to  the  lot  of 
land  In  dispute,  but  being  In  such  mutilated 
condition  that  the  contents  of  said  paper 
could  not  be  ascertained  or  determined."  The 
ground  of  objection  was  that  the  same  was 
irrelevant,  and  upon  the  further  ground  that 
the  alleged  grant  was  in  such  mutilated  con- 
dition that  its  contents  or  genuineness  could 
not  be  determined  by  the  court,  and  socfa 
evidence  was  not  admissible,  and,  further, 
upon  the  ground  that  it  was  not  shown  that 
said  paper  was  a  grant  and  that  such  grant 
had  in  fact  been  issued,  and  there  was  no 
compliance  with  the  proper  practice  In  prov- 
ing a  mutilated  grant  for  the  purpose  stated 
by  defendant's  counsel.  When  this  objec- 
tion was  made,  the  defendant's  counsel  stat- 
ed that  the  mutUated  grant  was  only  offered 
as  evidence  bearing  on  the  question  of  good 
faith  In  the  purchaser  by  J.  S.  Ommmey  and 
J.  W.  Hamilton.  Other  evidence  was  submit- 
ted, to  the  effect  that  J.  S.  Cruxnmey  was 
the  defendant:  that  while  he  and  J.  W.  Ham- 
ilton were  partners  in  the  turpentine  bnsi- 
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ness  fhey  bought  the  land  from  James  W. 
Began,  and  obtained  a  deed  from  him,  dated 
July  25,  1889;  that  at  the  time  the  deed  was 
executed  Began  deliyered  the  grant  to  Crum- 
mey  &  Hamilton,  and  Grummey  believed  it 
was  the  genuine  plat  and  grant  Hamilton  aft- 
erwards executed  a  deed  conveying  his  one- 
half  Interest  to  Grummey.  In*  view  of  all  of 
the  evidence,  we  do  not  think  there  was  any 
error  In  the  ruling  of  which  complaint  was 
made.  Good  faith  was  a  part  of  the  defend- 
ant's case.  It  was  competent  for  him  to 
show  that  he  bought  in  good  faith.  If  the 
mutilated  paper,  which  was  delivered  to  him 
by  his  vendor  as  the  original  grant,  added 
anything  to  his  faith  in  the  title  which  he 
was  buying,  it  was  competent,  in  connection 
with  his  testimony,  to  exhibit  to  the  jury  the 
original  fragments  which  he  obtained.  If  the 
evidence  had  been  offered  for  the  purpose  of 
proving  title,  a  different  question  would  be 
presented.  Adams  v.  Wilder,  91  Ga.  562,  18 
S.  E.  5dO. 

2.  Error  was  also  assigned  because  the 
court  refused  to  charge:  "If,  under  the  rules 
of  law  I  give  you  in  charge,  you  should  find 
that  the  alleged  turpentining  by  Grummey  & 
Hamilton  under  the  first  boxing  was  entirely 
stopped  In  the  fall  of  1896,  and  there  was  an 
interval  of  about  two  or  three  months  before 
the  commencement  of  the  baci^-boxing  and 
turpentining  thereunder,  and  during  that  In- 
terval there  was  no  actual  occupation  of  the 
land,  or  any  other  use  thereof,  except  the  cut- 
ting of  timber  on  said  land  for  sawmill  pur- 
poses, then  I  charge  you  that  that  Inter^-al  In 
whlcb  the  cutting  of  the  timber  was  done 
would  cause  a  brealc  in  the  possession,  as  the 
cutting  of  the  timber  and  its  removal  would 
not  be  sufficient  to  constitute  possession.  Such 
break  or  interruption  of  the  possession  would 
defeat  the  defendant's  alleged  prescriptive 
title;  and,  if  you  should  find  there  was  such 
a  break  or  interruption  in  the  possession,  you 
must  find  a  verdict  in  favor  of  thfe  plaintiff." 
There  was  no  error  in  refusing  this  request 
Gonsidering  the  character  of  possession  In- 
volved in  the  turpentine  business,  the  fact 
that  a  brief  interval  took  place,  not  over  two 
or  three  months,  between  the  boxing  for  tur- 
pentine purposes  and  back-boxing  them,  dur- 
ing which  a  large  amount  of  timber  was  cut 
from  the  land  by  one  acting  by  permission 
or  lease  from  the  prescriber^  would  not  au- 
thorize the  court  to  declare,  as  a  matter  of 
law,  that  there  was  a  break  in  the  continuity 
of  the  possession;  but  the  question  was  one 
of  fact  for  consideration  by  the  jury. 

3.  Error  was  assigned  upon  the  refusal  of 
requests  to  charge  as  follows:  (a)  *1  charge 
you  that  the  recognized  test,  as  to  whether 
there  was  an  abandonment  on  the  part  of 
tbe  defendant,  is  whether  the  plaintiff  could 
lawfully  have  asserted  and  made  use  of  his 
title  by  going  into  the  actual  iwssession  of 
the  land  and  doing  so  lawfully,  instead  of 
suing  to  recover  the  land;  if  he  could,  you 


must  find  for  the  plaintiff."  (b)  ''If  you  find 
that  Grummey  &  Hamilton  parted  with  their 
title  to  the  timber  by  a  duly  executed  lease 
thereof,  and  afterwards  undertook  to  back- 
box  and  again  turpentine  under  a  verbal 
agreement  with  the  holders  of  the  lease,  and 
that  there  was  no  ether  possession  of  such 
second  turpentining,  then  this  would  not 
amount  to  possession  under  written  color  of 
title,  because  of  being  under  verbal  agree- 
ment; if  there  was  no  complete  prescrip- 
tive title  established  without  such  second 
turpentining,  then  you  must  find  for  the 
plaintiff."  It  appeared  from  the  evidence 
that,  during  the  prescriptive  period  alleged, 
the  firm  of  Grummey  &  Hamilton,  of  which 
the  defendant  was  a  member,  executed  a 
"timber  lease"  to  the  Enterprise  Lumber 
Gompany,  whereby  they  "remised,  leased, 
and  sold  ♦  •  •  all  the  growing  merchant- 
able pine  timber,  measuring  thirteen  inches 
in  diameter  and  upwards,"  on  a  large  num- 
ber of  lota  of  land,  including  the  land  in  dis- 
pute, "to  have  and  to  hold  to  the  said  gran- 
tee the  pine  timber,  with  all  the  rights  and 
privUeges  thereto  belonging,  in  fee  simple, 
the  vendors  warranting  the  title  to  said  tim- 
ber." The  lease  also  contained  the  provi- 
sion: "The  said  party  of  the  first  part  Is 
now  working  the  timber  upon  some  of  these 
lots  for  turpentine  purposes;  but  they  here- 
by covenilnt  and  agree  to  ttirn  over  to  the 
party  of  the  second  part  the  pine  timber  up- 
on as  many  as  eight  of  said  lots  by  Novem- 
ber 1,  1903,  as  many  as  six  more  of  said  lots 
to  be  turned  over  to  said  party  by  November 
1,  1904,  and  the  remaining  lots  to  be  turned 
over  by  or  before  December  1,  1906.  E3x- 
clusive  right  of  Ingress  and  egress  is  hereby 
given  to  the  party  of  th^  second  part  to  the 
lots  aforesaid  for  the  purpose  of  cutting 
down  and  taking  away  the  pine  timber  grow- 
ing thereon.  This  right  and  privilege  being 
hereby  given  to  said  second  party,  and  may 
be  assigned."  An  examination  of  this  lease 
discloses  the  fact  that  only  the  pine  trees 
which  were  13  inches  in  diameter  and  above 
passed  thereunder,  thus  leaving  all  the  oth- 
ers unaffected.  In  the  winter  of  1906  and 
1907  the  Ensign  Lumber  Gompany,  within 
two  or  three  months,  removed  a  large  por- 
tion of  the  timber  from  the  land  in  dispute, 
acquired  under  the  lease.  Under  these  cir- 
cumstances, if  the  requests  were  correct 
statements  of  the  law,  they  were  not  ap- 
plicable. 

4.  The  seventh,  eighth,  and  ninth  amended 
grounds  of  the  motion  for  new  trial  complain 
of  certain  charges  of  the  court  relative  to 
the  loss  of  title  by  abandonment  after  pre- 
scription has  matured.  These  charges  were 
not  misleading  to  the  Injury  of  the  plaintiff, 
nor  did  they  contain  any  expression  of  opin- 
ion of  such  character  as  to  afford  him  a 
ground  for  new  trial.  If  th^e  was  any  mis- 
statement of  the  law,  it  was  not  harmful  to 
the  plaintiff.     After  prescriptive  title  has 
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matured,  the  prescrlber  does  not  lose  his  ti- 
tle by  abandonment  of  possession.  Tarver  t. 
Deppen,  132  Ga.  798  (7),  65  S.  B.  177. 

&.  Another  ground  relates  to  the  admis- 
sion of  testimony.  The  defendant  was  per- 
mitted to  testify:  "I  sold  part  of  the  land 
to  some  darklea  Me  and  them  have  paid 
taxes  on  the  land  all  the  time."  When  this 
evidence  was  ofTered*  it  was  objected  to  as 
irrelevant  There  is  no  merit  In  this  ground 
of  the  motion  for  new  triai.  The  defendant 
relied  on  a  prescriptive  title,  and  it  was 
competent,  In  connection  with  his  testimony 
as  to  possession  and  the  good  faith  of  Ills 
claim,  to  testify  that  he  had  paid  taxes.  The 
plaintijff  in  error  relies  upon  the  ruling  an- 
nounced in  Bulloch  V.  Dunbar,  114  Ga.  754 
(4),  40  S.  E.  783;  but  that  case  involves  a 
different  question. 

6.  Under  the  general  grounds  of  the  mo- 
tion for  new  trial  it  was  urged  that  the  de- 
fendant had  not  shown  the  character  of  pos^ 
session,  or  possession  for  the  length  of  time, 
required  to  create  title  by  prescription. 
There  was  evidence  from  which  the  Jury 
could  have  found  that  the  defendant,  and 
the  firm  of  which  he  was  a  member,  to 
whose  title  he  had  succeeded  by  purchase 
from  his  partner,  had  continuously  worked 
the  land  for  turpentine  purposes  for  more 
than  seven  years.  During  the  last  two  years 
of  the  prescriptive  period  it  was  worked  un- 
der the  plan  known  as  "back-boxing."  This 
character  ot  work  was  commenced  In  the 
spring,  after  the  trees  measuring  13  inches 
and  upward  in  diameter  had  been  cut  oiff  for 
sawmill  purposes  during  the  winter  of  1906 
and  1907,  and  related  to  such  trees  as  had 
been  previously  worked  for  turpentine  pur- 
poses and  not  removed  for  sawmill  logs,  and 
also  to  trees  which  were  too  small  in  1891 
to  be  boxed,  but  had  become  large  enough  in 
the  meantime.  The  character  of  work  un- 
der the  back-boxing  process  was  much  the 
same  as  working  under  the  original  boxing. 
The  evidence  described  both.  It  was  con- 
ceded, under  the  ruling  in  Flannery  t.  High- 
tower,  97  Ga.  592,  25  S.  SL  871,  that  working 
the  trees  as  originally  boxed  was  sufiiclent 
to  authorize  the  Jury  to  find  that  such  work- 
ing constituted  possession  upon  which  pre- 
scription might  be  founded;  but  it  was  in- 
sisted that  the  rule  announced  in  Flannery 
V.  Hightower  should  not  be  extended,  so  as 
to  apply  to  the  "back-boxing"  plan,  it  being 
urged  that  under  the  latter  plan  the  acts  of 
the  prescrlber  are  not  so  visible  and  notori- 
ous as  to  attract  the  attention  of  one  passing 
by,  and  that  they  are  not  sufficient  evidence 
of  adverse  possession.  The  distinction  which 
is  sought  to  be  drawn  will  not  Justify  a  re- 
fusal to  apply  the  rule  announced  in  the  case 
of  Flannery  v.  EQghtower,  supra. 

7.  The  third  and  fourth  amended  grounds 
of  the  motion  for  new  trial  are  not  mention- 
ed in  the  brief  of  counsel  for  plaintiff  In  er- 
ror, and  under  the  rule  of  this  court,  as  fre- 


quently stated,  they  will  be  regarded  as 
abandoned. 

8.  The  evidence  supported  the  verdict,  and 
there  was  no  error  in  oTerruling  the  motion 
for  new  trial. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


(7  Ga.  App.  754) 
PRICE  v.  SMITH.     (No.  2,302.) 
(Court  of  Appeals  of  G^rgia.     May  12,  1910.) 

(Syllabus  »f  ike  Court.) 

CPENiira  Default. 

Under  the  evidence  submitted  the  Judge 
did  not  abuse  his  discretion  in  setting  aside  the 
verdict  and  Judgment  and  opening  the  default. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  L.  A.  Price  against  C  H.  Smith. 
Verdict  for  plaintiff.  From  an  order  setting 
aside  the  verdict  and  opening  the  default, 
plaintiff  brings  error.    Affirmed. 

Thos.  L.  Bishop,  for  plaintiff  in  error. 
Lewis  W.  Thomas,  for  defendant  in  error. 

RUSSELU  J.    Judgment  affirmed. 


(7  Ga.  App.  712) 

GAITHER  CJONST.  CO.  v.  SIM& 
(No.  2,295.) 

(0>urt  of  Appeals  of  Greorgia.    May  12,  1910.) 

(SyUahw  hy  the  Court.) 

Review  ov  Appbai^ 

The  grounds  of  the  motion  for  a  new  trial 
are  without  merit,  and  the  verdict  is  supported 
by  the  evidence. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  between  EL  S.  Sims  and  the  Galther 
Construction  Company.  From  the  Judgment, 
the  Construction  0>mpany  brings  error.  Af- 
firmed. 

(handlers,  Thomson  &  Hirsch  and  A.  W« 
Candler,  for  plaintiff  in  error.  Walter  A* 
Sims,  for  defendant  in  error. 

HILL^  a  J.    Judgm^t  affirmed. 


(7  Oa.  App>.  7SD 
LABORB  T.  STATE.     (No.  2,589.) 

(Court  <tf  Appeals  of  G^rgia.    May  12,  1910l) 
(8yUabu9  by  the  Court,) 

SXTFnOTBNOT  OF  EVIDBNOE. 

There   was   enough  evidence  to  aathoiiaa 
the  verdict. 

Error  from  Superior  Court,  Fulton  Ckraxi- 
ty;   Lb  S.  Roan,  Judge. 
Henry  Labord  was  convicted  of  crimen  and 

brings  error.    Affirmed. 


Oa.) 
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B.  R.  Shropshire  and  H.  J.  Boswell,  for 
plaintiff  In  error.  0.  D.  Hill,  Sol.  GeiL,  and 
D.  K.  Johnston,  for  the  State. 

POWELL,  J.    Judgment  aflOrmed. 


0  CbL  App.  TiS) 

AVERY  ft  GO.  v.  J.  A.  ft  A.  B.  GRAHAM. 

(Na  2,304.) 

(Ooart  of  Appeals  of  Georgia.    May  12,  1910.) 

(SyUdbus  by  the  Court,) 

Sustaining  Cebtiobabi. 

The  ludgment  of  the  superior  conrt  in  sus- 
taining the  certiorari  and  remanding  the  case 
for  a  new  trial  is  in  accordance  with  the 
ruling  of  this  conrt  in  McDaniel  et  al.  v. 
Mallarv  Brothers  Company,  6  Ga.  App.  84S,  66 
S.   B.  146. 

E2rror  from  Superior  Court,  ISfllngham  Conn* 
ty;  P.  E.  Seabrook,  Judge. 

Action  between  Avery  ft  Co.  and  X  A. 
ft  A.  E.  Graham.  From  a  judgment  remand- 
ing the  case  for  new  trial,  Avery  ft  Co.  bring 
error.    Affirmed. 

D.  H.  Clark  and  Hines  ft  Jordan,  for  plain- 
tifTs  in  error.  Travis  ft  Travis  and  Glgnllllat 
ft  Heidt,  for  defendants  In  error. 

HILL,  CL  J.    Judgm^it  affirmed. 


(7  Ga.  App.  748) 

ROSS   V.    STATES.      (No.   2,564.) 
(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(SyUabuB  5y  the  Court.) 

Rsvisw  ON  Appbai*. 

The  motion  for  new  trial,  which  was  based 
on  the  general  grounds  only,  was  not  meri- 
torious. 

Error  from  City  Court  of  Aahbum;  R.  L^ 
Tipton,  Judge. 

Cteorge  Ross  was  convicted  of  crimen  and 
brings  error.    Affirmed. 

John  B.  Hutcheson,  for  plaintiff  in  error. 
J.  A.  Comer,  Sol.,  for  the  State. 

POWELL,  J.    Judgment  affirmed. 


(7  Oa.  App.  724) 

BROWNING  V.  VILLAGE  OF  GAVE 
SPRING.     (No.  2,432.) 

(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(ByJUkbuB  hy  the  Court.) 
Bbidges  <§  44*)  — DEFBCnVB  Footbbidgb  — 

AcnON    FOB   INJUBIBS. 

It  is  so  apparent,  from  the  testimony  of 
the  plaintiff,  that  her  injury  could  have  been 
prevented  by  the  exercise  of  ordinary  care  on 
ner  part,  that  the  grant  of  a  nonsuit  was  not 
error.  The  plaintiff's  full  knowledge  of  the 
nature  and  condition  of  the  footbridge  only 
increased  the  obligation  npon  her  part  to  ob- 
serve due  caution.    The  case  is  controlled  by 


the   ruling  in  Soathem   Railway  Company  v. 
Rowe,  2  Ga.  App.  558,  59  S.  E.  402(3,  4). 

[£}d.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  §|  91-94 ;  Dec.  Dig.  S  44.*] 

Error  from  City  Court  of  Floyd  County; 
Harper  Hamilton,  Judge. 

Action  by  M.  C.  Browning  against  the  "Vil- 
lage of  Cave  Spring.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.     Affirmed. 

Seaborn  &  Barry  Wright  and  Lipscomb, 
Willingham  &  Wright,  for  plaintiff  in  error. 
R.  A.  Denny  and  Nat  Harris,  for  defendant 
in  error. 

RUSSELL^  J.    Judgment  affirmed. 


(7  Ga.  App.  TU) 
GENTRY  V.   STATE.     (No.  2.369.) 

(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(SyllahuM  by  the  Court.) 

Cbiminal  Law    (|  935*)— Appsal— Refusal 
OF  New  Tbial. 

Though  the  evidence  is  in  some  respects 
somewhat  weak  and  nnsatisfactory,  it  cannot  be 
held  to  be  insufficient  to  authorize  the  verdict. 
Conse<;^uently  there  was  no  error  in  refusing  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2297,  2298;  Dec  Dig.  S 
935.*] 

Error  from  Superior  Courts  Haralson  (boun- 
ty; Price  Edwards,  Judge. 

Henry  Gentry  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

G.  R.  Hutchens  and  Lloyd  Thomas,  for 
plaintiff  in  error.  W.  K.  Fielder,  SoL  (}en., 
for  the  Stat& 

RUSSELL^  J.    Judgment  affirmed. 


a  Ga.  Apih  751) 
SNELIi  V.  STATE.    (No.  2,590.) 
(Conrt  of  Appeals  of  Georgia.    May  12,  1910.) 

(SyUahue  hy  the  Court.) 

1.  Indictment  and  Information  (|  110*>— 
Illegal  Sals  or  Liquob— Sufficibnct  or 
Accusation. 

An  accusation  charging  that  the  accused 
"did  sell  and  barter  for  valuable  consideration 
alcoholic,  spirituous,  malt,  and  intoxicating  liq- 
uors and  intoxicating  bitters"  is  in  the  language 
of  the  statute,  and  is  sufficiently  definite,  u- 
though  it  fails  to  designate  the  ''valuable  con- 
sideration," or  to  specify  the  kind  of  intoxica- 
ting liquors  or  intoxicatmg  bitters  sold  or  bar- 
tered. 

[E}d.  Note.~For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  289-294;  Dec 
Dig.  «  110.»] 

2.  Review  on  Appeal. 

Several  of  the  exceri^ts  objected  to  from 
the  charge  contained  technical  inaccuracies,  but 
these  could  not  have  misled  or  confused  the 
jury  or  hurt  the  accused.  No  material  error  of 
law  was  committed,  and  the  evidence  supports 
the  verdict 

Russell,  J.,  dissenting. 


•l^athar 
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Error  from  City  Court  of  Fitzgerald;  B. 
Wall,  Judge. 

Gleve  Snell  was  convicted  of  violation  of 
the  liquor  law,  and  brings  error.    Affirmed. 

Otis  H.  Elklns,  for  plaintiff  in  error.  A.  J. 
McDonald,  Sol.,  for  the  State. 

HILIi,  C  J.    Judgment  affirmed. 

RUSSELL,  J.,  dissents. 

(7  Qa^  App.  680) 

SINGLBTARY  v.  STATE.    (No.  2,151.). 
(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(Syllabus  hy  the  Court.) 

FoBNiCATioN  (§  9*)  —  Sufficiency  of  Evi- 
dence. 

No  error  of  law'  is  complained  of.  While 
mere  proof  of  a  single  act  of  fornication^  or  of 
even  more  than  one  snch  act,  is  insufficient  to 
sustain  a  conviction  of  living  in  a  state  of  for- 
nication, the  additional  evidence  in  this  case, 
considered  in  connection  with  the  proof  of  sexu- 
al intercourse,  fully  authorized  the  conviction  of 
the  defendant. 

[Ed.  Note.— For  other  cases,  see  Fornication, 
Cent.  Dig.  §  7 ;   Dec.  Dig.  $  9.*] 

Error  from  City  Court  of  Amerlcus;  0. 
R.  Crish,  Judge. 

Walter  Singletary  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

Howell  B.  Simmons,  for  plaintiff  in  error. 
J.  R.  Williams,  Sol.  Gen.,  for  the  State. 

RUSSELL,  J.    Judgment  affirmed. 

a  Ga.  App.  700) 

SNIPES  V.  ATLANTA  &  W.  P.  R.  CO.  et  al. 

(No.  2,25&) 

(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(Syllabus  by  the  Court.) 

corpobations  (§  507*)— service  of  pbocess 
—Validity. 

Where  a  corporation  is  sued  in  its  cor- 
porate name  generally,  and  also  as  lessee  of  an- 
other corporation,  for  a  tort  committed  jointly 
by  the  corporation  iDdividuallv  and  as  lessee, 
service  of  process,  properly  made  upon  an  agent 
of  the  corporation,  is  good  against  it  in  both 
capacities.  It  is  only  necessary  that  the  cor- 
poration itself  shall  be  informed  of  the  suit 
against  it,  and  for  this  purpose  it  &b  unneces- 
sary to  serve  it  with  process  both  as  a  corpora- 
tion generally  and  as  lessee.  The  whole  pur- 
pose of  service  is  accomplished  by  service  of 
process  upon  it  as  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  507.*] 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  *L.  J.  Snipes  against  the  Atlanta 
&  West  Point  RaUroad  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Reversed. 

Lamar  Hill,  for  plaintiff  in  error.  Tye, 
Peeples  &  Jordan,  Dorsey,  Brewster,  Howell 
&  Heyman,  and  McDanlel,  Alston  A  Black, 
for  defendants  in  error. 


HILIi,  C.  J.  Plaintiff  in  error  brought  suit 
in  the  city  court  of  Atlanta  against  the  Atlan- 
ta &  West  Point  Railroad  Company,  the 
Louisville  &  Nashville  Railroad  Company, 
and  the  Atlantic  Coast  Line  Railroad  Com- 
pany and  Louisville  &  Nashville  Railroad 
Company,  lessees  of  the  Georgia  Railroad  & 
Banking  Company.  The  petition  alleges  that 
'*the  Atlanta  &  West  Point  Railroad  Com- 
pany and  the  Louisville  &  Nashville  Railroad 
Company  each  operate  lines  of  raUroad  in 
Fulton  county,  Ga.,"  that  "the  Louisville  & 
Nashville  Railroad  Company  and  the  Atlan- 
tic Coast  Line  Railroad  Company  jointly,  as 
lessees,  operate  the  line  of  what  was  former- 
ly the  Georgia  Railroad  &  Banking  Company," 
and  that  all  of  the  defendants,  both  as  in- 
dividual corporations  and  as  joint  lessees  of 
the  Georgia  Railroad  &  Banking  Company, 
have  lines  of  track  in  Fulton  county,  Ga.,  and 
do  business  therein,  and  have  officers  and 
agents  therein.  The  petition  further  alleges 
that  the  defendants  have  entered  into  a  joint 
agreement  whereby  they  Jointly  operate  the 
depots,  tracks,  and  locomotives  in  the  dty  of 
Atlanta,  known  as  the  ** Atlanta  Joint  Termi- 
nals," and  that  by  said  agreement  the  said 
defendants  have  employed  a  general  yardmas- 
ter  whose  duty  it  is  to  employ  and  discharge 
engineers,  firemen,  switchmen,  conductors, 
etc.,  in  the  name  of  the  Atlanta  Joint  Termi- 
nals, composed,  as  is  alleged,  of  the  defend- 
ants hereto. 

The  suit  is  to  recover  damages  for  personal 
injuries  against  all  of  the  defendants,  caused 
by  the  negligence  of  their  agent  in  the  per- 
formance of  his  work  in  the  yards  of  the  At- 
lanta Joint  Terminals.  The  process  in  the 
case  was  as  follows :  "State  of  Georgia,  Coun- 
ty of  Fulton.  Lt  J.  Snipes  v.  Atlanta  &  West 
Point  Railroad  Company,  Louisville  &  Nash- 
ville Railroad  Company,  and  Atlantic  Coast 
Line  Railroad  Company.  To  the  Sheriff,  or 
His  Deputy,  of  Said  County— Greeting:  The 
defendants  are  hereby  required,  personally  or 
hy  attorney,  to  be  and  appear  at  the  city 
court  of  Atlanta,"  etc.  There  was  a  return 
of  service  as  follows :  "Georgia,  Fulton  Coun- 
ty. I  have  this  day  served  the  defendants 
the  Louisville  &  Nashville  Railro^Ld  Company 
and  the  Atlantic  Coast  Line  Railway  Com- 
pany, corporations,  lessees  of  and  operating 
the  Georgia  Railroad,  a  corporation,  by  serv- 
ing George  I.  Walker,  the  agent  of  said  Lou- 
isville &  Nashville  Railroad  Company,  and 
the  Atlantic  Coast  Line  Railway  Company, 
by  leaving  a  copy  of  the  within  petition  and 
process  with  H.  C.  Jameson,  chief  clerk,  at 
the  depot  and  place  of  doing  business  of  said 
corporation  in  Fulton  county,  Georgia.  This 
June  18,  190a    Dan  Perkerson,  D.  Shff.*' 

The  defendant  the  Atlanta  &  West  Point 
Railroad  Company  was  duly  served  by  service 
upon  the  president  of  the  corporation,  and 
filed  an  answer.    The  defendants  "the  Louis- 


•For  0ther  cases  im  same  topio  and  Mctton  NUMBER  la  Dec.-  A  Am.  Diga.  1907  to  data,  A  Reportar  lad 
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ville  &  Nashville  Railroad  Company  and  the 
Atlantic  Coast  Lhie  Railroad  Company,  les- 
sees of  the  Georgia  Railroad  A  Banking  Com- 
pany/' appeared  and  answered  the  petition. 
The  defendant  the  Loulsyille  &  Nashville 
Railroad  Company  entered  a  special  appear- 
ance, and  moved  to  dismiss  the  petition  as 
against  it,  for  want  of  service,  because  it  ap- 
peared from  the  return  of  service  that  "said 
service  was  intended  to  be  and  was  upon  the 
joint  defendants,  the  Louisville  A  Nashville 
Railroad  Company  and  the  Atlantic  Coast 
Line  Railway  Company,  as  lessees,*'  and  that 
this  service  was  not  ti  good  service  upon  the 
Louisville  &  Nashville  Railroad  Company  as 
a  corporation  "separately  and  apart  from  its 
being  a  Joint  lessee  with  the  Atlantic  Coast 
Line  Railroad  Company." 

The  court  sustained  the  motion  and  dis- 
missed the  petition  as  to  the  Louisville  & 
N-ashville  Railroad  Company.  Thereupon  the 
Louisville  ft  Nashville  Railroad  Company  and 
the  Atlantic  Coast  Line  Railroad  Company, 
lessees  of  the  Georgia  Railroad  &  Banking 
Company,  moved  orally  to  dismiss  the  case 
against  them,  because,  as  It  had  been  dismiss- 
ed against  one  of  the  defendants,  it  could 
not  be  maintained  against  the  others.  The 
court  sustained  the  motion  and  dismissed  the 
case,  and  error  is  assigned  upon  both  Judg- 
ments. 

1.  We  think  the  court  erred  in  holding  that 
the  service  was  not  good  upon  the  Louisville 
A  Nashville  Railroad  Company.  This  defend- 
ant was  sued  Jointly  with  the  others,  and  the 
process  was  directed  against  it,  as  well  as 
against  the  others*  The  return  of  the  deputy 
sheriff  showed  that  he  had  served  "the  Louis- 
ville &  Nashville  Railroad  Company  and  the 
Atlantic  Coast  Line  Railway  Company,  cor- 
porations, •  •  •  by  serving  George  I. 
Walker,  the  agent  of  said  Louisville  ft  Nash- 
ville Railroad  Company,"  and  had  served  "the 
Atlantic  Coast  Line  Railway  Company  by 
leaving  a  copy  of  the  within  petition  and  pro- 
cess with  H.  C.  Jameson,  chief  clerk,  at  the 
depot  and  place  of  doing  business  of  said  cor- 
poration In  Fulton  county,  Georgia."  The 
distinct  statement  made  by  the  officer  is  that 
he  had  served  the  Louisville  ft  Nashville  Rail- 
road Company  by  serving  its  agent,  George  I. 
Walker,  and  had  served  tbe  Atlantic  Coast 
Line  Railway  Company  by  service  upon  its 
agent,  H.  C.  Jameson.  It  was  immaterial  to 
the  validity  of  this  service  that  the  return 
showed  that,  in  addition  to  being  served  in 
their  individual  capacity,  these  corporations 
were  also  served  as  "lessees  of  and  operating 
the  Georgia  Railroad,  a  corporation."  Notice 
was  given  to  them  that  they  were  each  sued, 
not  only  as  Individual  corporations,  but  also 
In  their  capacity  as  lessees  of  the  Georgfla 
Railroad;  and  any  Judgment  against  them  in 
their  individual  capacity  would  bind  all  of 
their  individual  estate  and  also  the  leasehold 
estate. 


The  only  puriKNse  of  service  is  to  give  the 
defendant  notice  of  the  suit  and  prevent  a 
Judgment  against  him  without  an  opportunity 
to  be  heard.  The  Louisville  ft  Nashville 
Railroad  Company  was  notified  by  this  serv- 
ice that  suit  was  pending  against  it  both  in 
its  capacity  as  a  corporation  generally  and  as 
a  lessee  of  the  other  corporation.  It  seems 
to  us  entirely  too  technical  to  hold  that  the 
service  in  this  case  was  not  good  because,  in 
addition  to  being  made  upon  the  corporation 
itself  as  a  corporation,  It  was  also  made  upon 
the  same  corporation  as  a  lessee.  Even  If 
made  upon  the  corporation  itself,  and  not 
upon  the  corporation  as  lessee,  it  would  be 
good  against  the  corporation,  both  as  such 
and  as  lessee.  If  John  Smith  is  sued  as  an 
individual  and  as  lessee  of  a  corporation,  and 
service  of  process  is  made  on  John  Smith,  the 
service  is  also  good  against  John  Smith  in  his 
capacity  as  lessee,  and  a  Judgment  against 
John  Smith  in  the  suit  would  bind  all  of  his 
property,  whether  held  in  fee,  leasehold,  or 
otherwise. 

The  words  "lessees  of  the  Georgia  Rail- 
road" are  simply  deecriptio  personfe.  If  the 
service  in  this  case  was  not  good  upon  either 
defendant,  It  seems  that  it  would  not  be 
good  upon  the  corporation  as  a  lessee  of  the 
Georgia  Railroad,  for  it  is  expressly  stated 
in  the  return  that  the  corporation  was  serv- 
ed by  service  upon  its  agent  named. 

The  view  we  entertain  of  tbe  first  assign- 
ment of  error  makes  a  decision  of  the  second 
unnecessary. 

Judgment  reversed. 


a  Qt^  App.  680) 
WASHINGTON  v.  AUGUSTA  LUMBER  CO. 

(Na  2,237.) 

(Court  of  Appeals  of  Georgia.    May  12,  1910.) 
(Syllabus  by  the  Court.) 


Master  and  Servant  {§8  201,  261*)— Injury 
TO  Servant— Neoligence  of  Fellow  Serv- 
ants—Contributory  Neolioence. 

The  proximate  cause  of  the  injury,  as  shown 
by  the  petition,  was  the  common  negligence  of 
the  master  and  of  a  fellow  servant  of  the  plain- 
tiff in  one  of  those  employments  as  to  which  the 
common-law  doctrine  has  not  been  abolished  in 
this  state.  So  far  as  the  allegations  of  negli- 
gence chargeable  to  the  master  are  concerned, 
the  petition  fails  to  show  that  the  Injured  serv- 
ant did  not  have  equal  means  with  the  master 
of  knowing,  or  even,  in  fact,  that  he  did  not 
know  of  the  existence  of  tbe  conditions  upon 
^which  the  master's  negligence  is  predicated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  C^nt.  Di?.  §§  515-534,  849-S54;  Dec. 
Dig.  §§  201,  261.*1 

Error  from  City  Court  of  MUlen;  R.  P. 
Jones,  Judge. 

Action  by  Peter  Washington  against  the 
Augusta  Lumber  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 


•For  other  eases  see  sam*  tODie  aad  sectioB  NUMBER  In  Deo.  A  Am.  Diet.  1907  to  dftte,  A  Reportor  Indexes 
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Hill  &  Anderson,  for  plaintiff  In  error. 
Travis  &  Travis  and  Glgnllllat  &  Heidt,  for 
defendant  in  erxor. 

HTTJi,  0.  J.    Judgment  affirmed. 


a  Ga.  App.  mo 

SMITH  V.  STATE.     (No.  2,27a) 
(Cfonrt  of  Appeals  of  Georgia.    May  12,  1910.) 

(SyUabuM  by  the  Court,) 

1.  Gbiminal  Law  (§  1150*)-^Appea]>--Cbedi- 
BUJTT  OP  Witness. 

The  credibility  of  a  witness  is  entirely  a 
matter  for  the  jnrors,  and  if  thej  see  proper  to 
believe  a  witness,  notwithstanding  clear  proof 
of  contradictory  statements,  this  court  cannot 
interfere  with  their  ezdusive  province. 

[ESd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  i  8077;  Dec  Dig.  |  1159.*] 

2.  Gbihinal  Law  (J  1038*)— AppEAii—QuES- 
TiONfi  IN  Lower  Oourt  —  Insteuctionb  — 
Necessity  of  Requests. 

In  the  absence  of  a  timely  written  re- 
quest, the  failure  to  charge  upon  the  credibility 
of  witnesses,  the  mode  of  impeachment,  or  the 
weight  that  should  be  given  to  the  testimony  of 
witnesses  successfully  impeached,  will  not  be 
reversible  error.  Cole  v.  Byrd,  83  Oa.  207,  9 
S.  E.  613  (3). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2646 ;   Dec  Dig.  i  lOSa*] 

3.  Evidence  to  Support  Verdict. 

The  verdict  is  supported  by  some  evidence, 
and  no  error  of  law  was  committed. 

Error  from  City  Court  of  SandersvUle ;  B. 
W.  Jordan,  Judge. 

Sam  Smith  was  convicted  of  crime^  and 
brings  error.    Affirmed. 

Warthen  Bivans  and  J.  J.  Harris,  for  plain- 
tiff in  error.   J.  B.  Hyman,  SoL,  for  the  State. 

HITJi^  Oi  J*    Judgment  affirmed. 


(7  Oa.  App.  089) 

MORGAN  T.  CEDAR  RAPIDS  NAT.  BANK. 

(No.  2,253.) 

(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(Bvllabu9  hy  the  Court.) 

1.  Bills  and  Notes  (§{  870  497,  537*>-Ac- 
HON  on  Notb— Dibeotino  Yebdict. 

The  holder  of  a  negotiable  note  is  presumed 
to  be  such  bona  fide  and  for  value.  Civ.  Code 
1895,  f  3690.  If  this  presumption  stood  alone, 
there  were  some  circumstances  from  which  the 
juiy  might  have  inferred  a-  rebuttal.  But  the 
undisputed  evidence  of  the  payee  of  the  note, 
and  of  the  holder  thereof,  proved  that  the  lat- 
ter was  a  bona  fide  purchaser  for  value  and  be- 
fore maturity,  and  therefore  as  against  the 
holder  the  maker  could  not  plead  failure  of  con- 
sideration, and  the  oourt  did  not  err  in  direct- 
ing a  verdict  for  the  plaintiff.  Civ.  Code  1895,  § 
3694 ;  Wilson  v.  Carter,  4  Ga.  App.  350,  61  S. 
E.  494j  Harrell  v.  National  Bank,  128  Ga.  5(H, 
67  S.  El  869. 

[Ed,  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  963,  1675^  1879;  Dec. 
Dig.  li  370,  497,  537.*] 


2.  Appeal  and  E2bbob  ({  1078*)— Assionhentb 
OF  Ebbob— Waives. 

Assignments  of  error,  not  referred  to  in 
the  brief  submitted  or  in  the  argument,  will  be 
treated  as  abandoned. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4256 ;   Dec.  Dig.  §  1078.*] 

Error  from  City  Court  of  Bainbridge;  W. 
M.  Harrell,  Judge. 

Action  by  the  Cedar  Rapids  National  Bank 
against  J.  H.  Morgan.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Afllrmed. 

A.  E.  Thornton,  for  plaintiff  in  error. 
Donalson  &  Donalson,  for  defendant  in  error. 

HILL^  C.  J*    Judgment  affirmed. 


(7  Ga.  App.  744) 
POWBI4L  V.  STATE.     (No.  2,556.) 
(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(Syllabus  hy  the  Court,) 

Homicide  (§  310*)— Assault  with  Intent  to 
Kill— iNSTBUcnoNs. 

No  error  of  law  appears  in  this  case,  except 
the  failure  of  the  oourt  to  charge  the  juiy  as  to 
the  statutory  offense  of  stabbing.  The  specific 
intent  to  kill  was  not  conclusively  shown,  and, 
under  repeated  rulings  of  the  Supreme  Court, 
and  the  ruling  of  this  court  in  Fallon  v.  State,  5 
Ga.  App.  659,  63  S.  E.  806,  and  in  Ripley  v. 
State,  67  S.  B.  834,  third  headnote,  decided 
April  19,  1910,  the  jury  should  have  been  given 
the  discretion,  by  an  appropriate  charge^  to  de- 
termine whether  the  intent  to  kill,  or  to  commit 
some  lesser  offense,  existed.  This  is  especially 
true,  under  the  dennition  of  the  offense  of  stab- 
bing in  section  112  of  the  Penal  Code,  where 
the  felony  charged  in  the  indictment  was  accom- 
plished, if  at  all,  by  the  act  of  stabbing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §§  657-661;    Dec.  Dig.  f  310.*] 

Error  from  Superior  Conrt,  Mitchell  Oonn- 
ty ;  Frank  Park,  Judge. 

Lang  Powell  was  convicted  of  stabbing,  and 
brings  error.    Reversed. 

Cox  &  Peacock,  for  plaintiff  in  error*  W» 
B.  Wooten,  Sol.  Gen.,  for  the  State. 

HILL^  CL  J.    Judgment  rerersed. 


(7  Oa.  App.  712) 
BRYAN  T.  YATES.     (No.  2,299.) 
(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(Byllahu$  hy  the  Oourt.) 
Yendob  and  Pubghases  (1 123*)— DEnCIENOT 

IN  QuANTiTT  —  Rescission  —  Question  fob 

Jury. 

Where  a  deed  to  land  described  the  qnan- 
tity  of  acres  conveyed  as  being  "80  acres,  more 
or  less,'*  and  there  was  an  alleged  shortage  of 
26  acres,  it  was  for  the  jury,  and  not  for  the 
court,  to  say  whether  this  deficiency  was  so 
gross  as  to  authorize  a  rescission  of  the  con- 
tract, or  apportionment  of  the  purchase  price, 
under  section  3542  of  the  Civil  Ckide  of  1895. 

[Ed.  Note. — For  other  cases,  see  Yendor  and 
Purchaser,  Dec.  Dig.  f  123.*] 

Error  from  City  Court  of  Moultrie;  J.  D. 
McKenzie,  Judge. 


see  same  topio  and  lectioB  NUMBER  in  Dec  A  Am.  Digs.  1907  to  data,  ft  Raportsr  ladaus 
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Action  between  E.  L.  Bryan  and  Susan 
Tates.  From  the  Judgment,  pryan  brings  er- 
ror.   Reversed. 

Shipp  &  Kline,  for  plaintiff  In  error. 
Branch  &  Snow  and  Jas.  Humphreys,  for 
defendant  In  error. 

HIUj,  G.  J.    Judgment  reversed. 


(7  Qa.  App.  744) 

GARRETT  et  al.  v.  HERRINGDINB. 

(No.  2,531.) 
(Court  of  Appealfi  of  Georgia.    May  12,  1910.) 

(Syllabus  5y  the  Court,) 

1.  ASSAUIiT  AND   BATraBY  (|  43*)— CiVIL   AC- 
TION— iNSTBuonoN — Justification — Oppbo- 

BBIOU8  WOBDB. 

In  a  civil  action  for  assault  and  battery, 
It  ia  error  to  charge  the  jury  as  follows:  "Un- 
der the  laws  of  this  state,  opprobrious  words 
do  not  justify  an  assault  and  battery,  in  a  civil 
action  by  the  person  injured  for  damages  as  a 
result  of  such  assault  and  battery.*' 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  §  58;   Dec.  Dig.  {  4a*] 

2.  Assault  and  Battebt  (§  42*)— Question 

fob  juby— jusnpication. 

It  is  for  the  jury  to  say,  in  a  given  case 
brought  to  recover  damages  for  an  assault  and 
battery,  whether  any  opprobrious  language  that 
may  have  been  used  by  the  plaintiff  to  the  de- 
fendant is  suflScient  to  justify  the  battery,  or 
whether  it  shall  merely  mitigate  it.  Bedcworth 
T.  Phillips,  6  Ga.  App.  859,  65  S.  B.  1075; 
Thompson  v.  Shelverton,  131  Ga.  714,  63  S.  E. 
220. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §  56;  Dec.  Dig.  I  42.»] 

Error  from  City  Court  of  Sparta;  R.  W. 
Moore,  Judge. 

Action  between  W.  Lb  Garrett  and  others 
and  G.  S.  Herringdlne.  From  the  Judgment, 
Garrett  and  others  bring  error.    Reversed. 

W.  H.  Burwell,  for  plaintiffs  In  error.  J. 
W.  Lewis  and  T.  F.  Fleming,  for  defendant 
In  error. 

POWEMi,  J.    Judgment  reversed. 


<7  CkL  App.  711) 

PARROTT  T.  TINLBY.    (No.  2,27a) 
{Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(Byllabus  hy  the  Court.) 

1.  APFBAIi  AND   EBBOB    (§   1001*)  —  RKVIBW — 

Sufficiency  of  Evidence. 

The  charge  of  the  court,  as  a  whole,  sub- 
mitted the  issues  made  by  the  pleadings  and  the 
evidence  fairly,  fully,  and  accurately,  and  the 
objections  made  to  excerpts  therefrom  are  with- 
out merit.  No  error  oi  law  appears,  and  the 
question  of  negligence  as  settled  by  the  verdict 
is  supported  by  some  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3928 ;  Dec.  Dig.  §  lOOl.*] 

2.  Appeal  and  EiSBOB  (I  905*)  ^  Review — 
Findings  of  Fact. 

The  jury  believed  that  the  plaintiff's  theory 
as  to  how  he  was  injured  was  the  truth,  not- 
withstanding some  of  the  testimony  may  have 
brought  bis  theory  into  seemingly  direct  and  in- 


explicable contfiet  with  physical  laws.  The  doty 
of  reconciling  mysterious  facts  with  physical 
laws,  and  solving  perplexing  problems  is  pecul- 
iarly for  the  jurv,  and  tliis  court  will  not  Inter^ 
fere  with  the  solution,  unless  manifestly  a  mis- 
take or  indisputably  erroneous.  King  Manufac- 
turing Co.  V.  Walton,  1  Ga.  App.  403  (6),  58  R. 
E.  115;  Central  R.  Co.  v.  Rouse,  77  Ga.  407 
3  S.  EL  307. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3907 ;   Dec.  Dig.  {  995.*] 

Error  from  City  Court  of  Macon;  Robt 
Hodges,  Judge. 

Action  between  S.  F.  Parrott,  receiver,  and 
J.  E.  Tlnley.  From  the  Judgment,  the  receiv- 
er brings  error.    Affirmed. 

F.  U.  Garrard  and  Hardeman,  Jones,  Calla- 
way &  Johnston,  for  plaintiff  In  error.  Guer- 
ry.  Hall  &  Roberts,  for  defendant  In  error. 

HILL,  0.  J.    Judgment  affirmed* 

(7  Oa.  App.  TOD 
ATLANTIC  COAST  LINE  R.  CO.  v.  BRY- 
ANT.    (No.  2,270.) 
(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(Syllabus  "by  the  Court,) 
Removal  of  Causes  (f  49*)— Separable  Con- 

TBOVEBST. 

The  law  of  this  case  is  fully  decided   in 

Southern  Railway  Company  v.  Miller,  1  Ga. 

App.  616,  57  S.  JBI  1090,  and  cases  there  cited. 

[Ed.  Note.— For  other  cases,  see  Removal  of 

Causes,  Cent  Dig.  §§  95-99;   I)ec  Dig.  §  49.*] 

Error  from  City  Court  of  Thomasville;  W. 
H.  Hammond,  Judge. 

Action  by  Frances  Bryant  against  the  At- 
lantic Coast  Line  Railroad  Company  and  an- 
other. Judgment  for  plaintiff,  and  defendant 
railroad  company  brings  error.    Affirmed* 

Bennet  &  Branch,  for  plaintiff  In  error.  S. 
A.  Roddenbery,  for  defendant  In  error. 

HILL,  C  J.  Frances  Bryant  sued  the  At- 
lantic Coast  Line  Railroad  Company  and  the 
Cherokee  Sawmill  Company,  In  the  city  court 
of  Thomasville,  to  recover  damages  for  per- 
sonal Injuries  alleged  by  her  to  have  been 
caused  by  the  concurrent  acts  of  negligence  of 
both  defendants.  The  Atlantic  Coast  Line 
Railroad  Company  Is  a  nonresident  corpora- 
tion, and  the  other  defendant  Is  a  domestic 
corporation  and  a  resident  of  this  state.  The 
plaintiff  is  also  a  resident  of  this  state.  The 
Atlantic  Coast  Line  Railroad  Company  filed  a 
petition  to  the  city  court  for  the  purpose  of 
having  the  case  removed  to  the  federal  court, 
claiming  that  the  plaintiff  made  against  it  a 
sex>arate  and  distinct  charge  of  actionable 
negligence,  and  that  this  made  a  separa- 
ble controversy  between  citizens  of  different 
states,  and  that  the  case  was  therefore  re- 
movable to  the  federal  court  under  the  act  of 
Congress  and  the  decisions  of  the  United 
States  Supreme  Court  in  pursuance  thereof. 
The  judge  of  the  city  court  denied  the  appli- 
cation to  remove,  and  this  is  the  error  as- 
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signed.  It  is  admitted  that,  if  all  the  acts 
of  negligence  charged  upon  which  the  plain- 
tiff's rights  to  recover  damages  are  predicat- 
ed were  participated  In  by  each  one  of  the 
defendants,  the  case  would  not  be  remorable. 
Southern  Ry.  Co.  v.  Miller,  1  Ga.  App.  616,  57 
S.  E.  1090,  and  cases  olted.  See  decision  of 
the  Supreme  Ck>urt  of  the  United  States  In 
the  same  case,  AprU  4,  1910  (30  Sup.  Ct  450. 
54  L.  Ed.  — ),  It  is  also  conceded  that,  if 
the  petition  contains  a  distinct  and  separate 
charge  of  actionable  negligence  against  the 
nonresident  defendant  corporation  alone,  this 
would  make  a  sei>arable  controversy  between 
citizens  of  different  states,  and  the  case  would 
be  removable,  as  decided  by  the  Supreme 
Court  of  Georgia  in  Southern  Ry.  Co.  v.  Ed- 
wards, 115  Ga.  1022,  42  S.  E.  375.  To  deter- 
mine the  question  as  to  whether  there  is  in 
fact  a  separable  controversy  between  the 
plaintiff  and  the  nonresident  defendant  cor- 
poration, we  must  look  to  the  allegations  of 
the  petition,  to  the  allegations  of  fact,  and 
not. to  any  conclusions  of  the  pleader,  for 
this  question  depends  wholly  upon  the  case 
as  made  by  the  petition.  Alabama  Great 
Southern  Ry.  Co.  v.  Thompson,  200  U.  S.  206, 
26  Sup.  Ct,  161,  50  L.  Ed.  441. 

The  petition  shows  that  the  resident  de- 
fendant, the  Cherokee  Sawmill  Company,  Is  a 
business  and  sawmill  corporation,  and,  by  the 
permission  and  license  of  the  Atlantic  Coast 
Line  Railroad  Company,  was  using  the  track 
and  franchise  of  the  latter  railroad  corpora- 
tion, for  the  purpose  of  hauling  logs  and  tim- 
ber in  connection  with  its  business;  that  the 
line  of  the  railway  thus  used  by  the  sawmill 
company  passed  through  the  city  of  Thomas- 
viUe  and  over  and  across  Fletcher  street,  one 
of  the  streets  of  the  city.  Plaintiff  alleges 
that  It  was  the  duty  of  both  of  the  defend- 
ants In  approaching  the  crossing  over  said 
Btireet  to  ring  the  bell  and  check  the  speed  of 
the  train  or  engine  so  as  to  prevent  Injury  to 
any  one  who  was  crossing,  or  about  to  cross; 
that,  on  the  day  when  she  received  the  in- 
juries for  which  she  brings  suit,  she  was  at- 
tempting to  drive  a  horse  attached  to  a  buggy 
across  the  street  at  said  crossing;  and  that 
while  she  was  attempting  to  do  so,  without 
any  fault  on  her  part,  she  was  injured  and 
damaged  by  the  negligence  of  both  of  the  de- 
fendants In  failing  to  check  the  speed  of  a 
train  of  flat  cars  loaded  with  logs,  or  to  ring 
the  bell  of  the  engine  when  approaching  the 
crossing.  She  specifically  sets  forth  in  her  pe- 
tition these  acts  of  negligence,  charges  that 
they  were  concurrent,  and  fully  describes  how 
she  was  injured  by  the  defendants.  It  Is 
further  alleged  that  drawgates  erected  by  the 
Atlantic  Coast  Line  Railroad  Company  were 
at  the  Fletcher  street  crossing,  in  full  view 
of  any  one  approaching  the  crossing,  and  that 
it  was  the  custom  and  duty  of  the  defendants 
to  cause  these  gates  to  be  lowered  whenever 
a  locomotive  or  car  was  approaching  the 
crossing,  thus  giving  warning  of  the  approach 
of  the  engine  or  cars,  and  also  preventing 


any  one  from  crossing  over  the  tracks;  that 
these  drawgates  were  not  down  when  the 
plaintiff  approached  the  crossing,  and  she 
was  induced  by  that  fact  to  believe  that  the 
crossing  was  safe,  and  she  undertook  to  cross. 
She  charges  that  it  was  negligence  in  both 
defendants  not  to  lower  these  drawgates,  and 
that,  if  they  had  performed  their  duty  in  low- 
ering, she  would  have  been  warned  of  the 
approach  of  the  engine  and  cars,  and  would 
not  have  driven  upon  the  track  at  the  cross- 
ing. 

It  is  insisted  by  learned  counsel  for  the 
plaintiff  in  error  that  the  negligence  in  ref- 
erence to  the  failure  to  lower  the  drawgates, 
although  stated  to  have  been  the  concurrent 
negligence  of  both  defendants,  was  in  fact 
solely  chargeable  to  the  nonresident  corpo- 
ration, the  Atlantic  Coast  Line  Railroad 
Company;  that  the  facts  set  forth  In  the 
petition  show  th«t  these  gates  were  erected 
by  the  railroad  company  to  protect  the  cross- 
ing; and  that  the  Cherokee  Sawmill  Com- 
pany had  absolutely  no  control  of  the  gates, 
and  was  not  responsible  for  the  failure  of 
the  railroad  company  to  lower  them.  We  do 
not  think  that  this  contention  is  sound  or 
supported  by  the  allegations  of  the  petition. 
It  is  distinctly  alleged  that  "it  was  the  cus- 
tom and  duty  of  defendants  to  cause  the 
said  gates  to  be  lowered  or  down  when  any 
locomotive  or  car  was  approaching  and 
about  to  go  on  or  over  the  B^etcher  street 
crossing."  We  think  this  allegation  con- 
tains more  than  a  mere  conclusion  of  the 
pleader.  It  alleges  a  custom  of  both  de- 
fendants, a  custom  practiced  by  both  de- 
fendants for  the  purpose  of  preventing  inju- 
ries at  the  crossing  of  this  street,  and  a  duty 
of  the  railroad  company  to  exercise  this  dil- 
igence when  operating  its  own  cars  and  lo- 
comotives across  the  street  at  the  crossing, 
and  a  duty  devolving  upon  the  sawmill  com- 
pany when  it,  under  the  license  and  permis- 
sion of  the  railroad  company,  was  operating 
locomotives  and  cars  across  the  street  at 
the  crossing.  If  it  was  the  duty  of  the  rail- 
road company,  as  charged,  to  keep  an  em- 
ploy6  in  charge  of  the  gates  at  all  times,  we 
think  it  was  also  the  duty  of  the  sawmill 
company,  when  it  was  using  the  tracks,  to 
see  that  the  employ 6  of  the  railway  compa- 
ny was  at  his  post  of  duty  and  In  charge  of 
these  gates,  and,  if  not,  to  place  some  one  in 
charge  of  the  gates  for  the  purpose  of  low- 
ering them  when  the  exigency  required  them 
to  be  lowered.  It  is  also  fairly  Inferable, 
from  the  allegations  of  the  petition,  that  the 
act  of  negligence  in  not  having  the  draw- 
gates  lowered  would  not  of  itself  have  caus- 
ed the  injury;  but  the  fact  that  they  were 
not  lowered  induced  the  plaintiff  to  drive 
across  the  track,  and,  while  she  was  in  the 
act  of  crossing,  the  rapid  approach  of  the 
engine  and  cars  loaded  with  logs,  without 
warning,  caused  the  injuries  which  she  re- 
ceived— in  other  words,  that  it  was  the  two 
concurrent  acts,  failure  to  lower  the  draw- 
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gates  and  the  rapid  approach  of  the  engine 
and  cars  without  warning,  together  which 
were  the  proximate  cause  of  the  plaintiff's 
injuries.  It  is  also  fairly  dedudble  from 
the  petition  that  the  act  of  the  engineer,  in 
coming  on  the  crossing  at  such  a  rapid  rate 
of  speed,  while  seeing  that  the  gates  were 
up,  was  an  act  of  negligence. 

We  conclude  from  a  careful  examination 
of  the  petition  that,  while  some  of  the  alle- 
gations of  negligence  are  referable  alone  to 
the  conduct  of  the  resident  defendant  cor- 
poration, there  is  no  act  of  negligence  charg- 
ed against  the  nonresident  defendant  corpo- 
ration that  was  not  in  some  manner,  direct- 
ly or  indirectly,  participated  in  by  the  res- 
ident corporation;  in  other  words,  that 
there  is  no  separate  or  distinct  cause  of  ac- 
tion alleged  against  the  nonresident  corpora- 
tion, and  that,  therefore,  the  judgment  of 
the  court  in  denying  the  application  to  re- 
more  should  be  affirmed. 

Judgment  affirmed. 


<7  Qa.  App.  707) 

ATLANTIC  COAST  LINE  IL  CO.  t.  BRY- 
ANT.    (No.  2,269.) 

(Court  of  Appeals  of  Georgia.    May  12»  1910.) 

(SyUahus  by  the  Court.) 

CoBPOBATiONS— Service  of  Pbogess^Y aridi- 
ty—Separable  Controversy. 

This  case  is  fully  controlled  by  the  decision 
of  this  court  this  day  rendered  in  the  case  of 
Atlantic  Coast  Line  Railroad  Company  v. 
Biyant  (No.  2,270)  67  S.  E.  1049. 

Error  from  City  Court  of  Thomasville; 
W.  H.  Hammond,  Judge. 

Action  by  Sidney  Bryant  against  the  At- 
lantic Coast  Line  Railroad  Company  and  an- 
other. From  the  Judgment,  the  railroad  com- 
pany brings  error.    Affirmed. 

Bennet  &  Branch,  for  plaintiff  in  error. 
S.  Al  Roddenbery,  for  defendant  In  error. 

HILL,  C.  J.    Judgment  affirmed* 


(7  Oa.  App.  726) 

BRUNDAGB  v.  STATE.     (No.  2,466.) 
(Court  of  Appeals  of  Georgia.    May  12,  IQIO.) 

(8yUahu$  hy  the  Court.) 

Indictment    and    Information    (§    189*)  — 

Criminal  Law  (§11762,  776,  786,  806,  825, 

1172*)—Larcent--Bvidence— Instructions 

— <JooD  Character— Statement  of  Accused. 

The  errors  complained  of  were  immaterial 

and  could  not  have  affected  the  result.     The 

evidence   authorized   the  convlctioiL   and  there 

was  no  error  in  refusing  a  new  trial. 

[Eid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  582-595;  Dec. 
Diff.  I  ISO;*  Criminal  Law,  Cent.  Dig.  §§  1838- 
1845,  1805-1001,  2005,  3154-3163;  Dec  Dig.  §§ 
762.  776,  786,  806,  825,  1172.*] 

E>rror  from  City  Ck)urt  of  Dublin;  0.  W. 
Qrlffln,  Judge. 


Jake  Brundage  was  convicted  of  larceny^ 
and  brings  error.    Affirmed. 

Hal.  B.  Wlmberly,  for  plaintiff  in  error. 
W.  C.  Dayis,  Sol.,  for  the  State. 

RUSSELL,  J.  The  defendant  was  conylot- 
ed  of  the  offense  of  simple  larceny,  and  ex- 
cepts to  the  judgment  overruling  his  motion 
for  new  trial. 

In  the  accusation  he  was  charged  with  the 
offense  of  larceny  from  the  house.  One  of 
the  points  Insisted  upon  is  that  the  defend- 
ant, being  accused  of  larceny  from  the  house, 
could  not  properly  be  convicted  of  simple 
larceny;  and  exception  is  also  taken  to  the 
statement  of  the  trial  judge,  in  his  charge  to 
the  jury,  that  "larceny  from  the  house  is  a 
greater  offense  than  simple  larceny,  though 
both  are  punishable  alike  and  larceny  from 
the  house  includes  simple  larceny."  We  find 
no  merit  in  the  contention  of  the  plaintiff  in 
error  upon  this  point  Nothing  is  better  set- 
tled than  that,  where  the  goods  alleged  to 
have  been  stolen  are  not  carried  beyond  and 
outside  of  the  bouse,  the  defendant  may  not 
be  guilty  of  larceny  from  the  house ;  but  that 
la  any  case,  if  the  accused  lays  his  hands 
upon  the  property  or  moves  it  with  intent 
to  steal  it,  any  movement  or  attempt  to  move 
the  property  would  be  sufficient  asportation. 
And  as  pointed  out  by  Justice  Lewis  in  Gard- 
ner V.  State,  105  Ga.  663,  81  S.  E.  577,  it  was 
held  by  the  Supreme  Court  in  Brown  v. 
State,  00  Ga.  454,  16  S.  R  204,  that  under  an 
accusation  in  which  larceny  from  the  house 
is  charged  in  conformity  with  the  statute 
a  conviction  may  be  had  for  simple  larceny ; 
the  latter  offense  being  included  in  the  form- 
er. In  the  Brown  Case,  supra,  the  fact  was 
adverted  to  that  the  crime  for  which  the  de- 
fendant was  convicted  was  a  lesser  offense, 
but  that  both  were  misdemeanors,  and  the 
limit  of  the  penalty  as  to  each  was  the  same. 

A  review  of  the  charge  of  the  trial  Judge 
does  not  sustain  that  ground  of  the  motion 
for  a  new  trial  in  which  complaint  is  made 
that  the  charge  was  contrary  to  evidence  and 
was  so  vague  and  indefinite  as  to  tend  to 
confuse  the  jury.  The  charge  is  not  as  full 
upon  some  points  as  might  have  been  desired 
by  the  plaintiff  in  error ;  but  it  is  in  no  sense 
confusing,  and,  in  the  absence  of  any  request 
for  the  attention  of  the  jury  to  he  specially 
directed  to  particular  contentions,  is  suffi- 
ciently full  and  explicit  The  judge  having 
instructed  the  jury  that  If  the  defendant  took 
the  sack  of  fiour,  which  was  the  alleged  sub- 
ject of  larceny  in  this  case,  "under  a  fair  claim 
of  right,  honestly  believing  it  was  his  own 
property,  it  would  not  be  larceny,"  did  not  err 
in  omitting  to  tell  the  Jury  that  "the  publicity 
of  the  taking  is  very  powerful  evidence  of  the 
bona  fides  of  the  claim  of  right"  If  a  prop- 
er timely  request  had  been  made,  the  judge 
should  have  instructed  the  jury  that  they 
could  consider  the  publicity  of  the  taking 
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eyldence  (for  whatever  the  Jury  might  think 
it  worth)  in  support  of  the  bona  fides  of  the 
claim  of  right  But  if  the  judge  had  stated 
that  it  was  rery  powerful  evidence,  he  would 
have  usurped  the  prerogative  of  the  Jury, 
who  alone  have  the  right  to  Judge  of  the 
weight  of  the  testimony,  and  to  say  whether 
any  particular  evidence  is  or  is  not  very  pow- 
erful. 

Complaint  is  made  that  the  instruction  of 
the  trial  Judge  to  the  effect  that  "good  char- 
acter when  shown  on  the  part  of  the  defend- 
ant is  a  fact,  Just  as  any  other  issue  in  the 
case  may  or  may  not  be  a  fact,''  and  that  the 
jury  might  consider  it  in  arriving  at  their 
verdict,  was  confusing  to  the  Jury  and  in- 
jurious to  the  defendant,  because  the  mean- 
ing of  this  language  is  doubtful  and  the  in- 
struction might  be  construed  in  several  ways. 
We  see  nothing  confusing  in  this  instruction, 
nor  is  it  erroneous.  Good  character  is  merely 
one  of  the  facts  of  the  case.  The  charge  as 
given  is  a  correct  statement  of  the  law,  and 
if  the  defendant  had  desired  that  the  Jury 
should  be  instructed  in  addition  thereto  that 
evidence  of  good  character  might  of  itself 
generate  a  reasonable  doubt  of  the  defend- 
ant's guilt,  a  request  to  this  effect  should 
have  been  preferred. 

While  the  instruction:  ''In  all  civil  cases 
a  preponderance  of  testimony  is  considered 
sufficient  to  produce  mental  conviction;  in 
criminal  cases,  a  greater  strength  of  mental 
conviction  is  held  necessary  to  Justify  a  ver- 
dict of  guilty"  (Pen.  Code,  §  986 ;  Civ.  Code, 
fi  5144) — ^may  in  a  sense  be  inapplicable,  it  cer- 
tainly could  not  be  harmful  to  the  defendant 
to  caution  the  Jury  that  a  greater  strength 
of  mental  conviction  was  required  in  order 
to  Justify  a  verdict  of  guilty  than  would  be 
necessary  to  find  a  verdict  for  either  party 
in  a  civil  case. 

The  complaint  that  the  trial  Judge  did  not 
charge  the  exact  phraseology  of  the  statute 
as  to  the  defendant's  statement  to  the  Jury 
(Pen.  Code,  §  1010)  is  not  well  founded.  It 
has  several  times  been  held  that  a  trial  Judge 
can  very  appropriately  confine  his  charge  up- 
on the  defendant's  statement  to  the  exact 
langruage  of  the  Code  section  (see  Fields  v. 
State,  2  6a.  App.  41(4),  58  S.  E.  327  and 
citation) ;  but  It  does  not  necessarily  follow 
that  an  instruction  upon  the  subject  of  the 
statement  is  erroneous  because  the  exact  lan- 
guage of  the  Code  section  is  not  quoted  ver- 
batim. In  the  present  case  there  is  no  ma- 
terial variation  between  the  language  em- 
ployed by  the  trial  Judge  in  charging  upon 
the  defendant's  statement  and  the  language 
of  the  law. 

To  charge  the  Jury  that  the  law  presumes 
every  act  which  is  of  itself  unlawful  to  be 
criminally  intended  until  the  contrary  ap- 
pears is  not  erroneous  as  being  the  expres- 
sion of  an  opinion  on  the  part  of  the  court 
upon  the  evidence,  nor  could  the  instruction 


hare  been  harmful  to  the  defendant  In  this 
case. 

We  do  not  think  that  the  Judge  was  re- 
quired, in  giving  the  Jury  the  form  of  their 
verdict  to  repeat  the  instruction  (which  he 
had  previously  given)  that  the  Jury*s  verdict 
should  be  based  upon  their  opinion  of  the 
evidence.  And  while  his  use  of  the  words 
**you  desire,"  In  connection  with  the  probable 
finding  of  the  Jury,  was  perhaps  Inappropri- 
ate, inasmuch  as  the  same  expression  was 
used  as  to  the  form  of  a  verdict  of  acquittal, 
as  well  as  with  reference  to  a  verdict  of  con- 
viction in  case  the  Jury  should  find  the  de- 
fendant guilty,  it  does  not  appear  that  the 
error  is  material  or  harmful  to  the  defend- 
ant 

The  diarge  of  the  court  that  the  defendant 
"would  have  to  acquire  a  fair  claim  of  right 
by  purchase  before  he  could  have  such  a 
fair  claim  of  right  as  the  law  recognizes,"  is 
manifestly  Incorrect  and  erroneous,  if  treated 
as  a  general  statement  of  the  law.  But  inas- 
much as  the  whole  question  in  the  present 
case  was  whether  the  defendant  had  pur- 
chased the  fiour  in  question  or  not,  and  in- 
asmuch as  he  did  not  claim  any  right  to  the 
flour  except  by  purchase,  the  error  could  not 
be  harmful — could  not  have  confused  the 
Jury  or  have  hampered  them  in  fairly  and 
fully  construing  the  evidence  introduced  in 
behalf  of  the  defendant  So  far  as  the  case 
at  bar  was  concerned,  the  defendant  could 
not  acquire  a  fair  claim  of  right  except 
by  the  purchase.  Witnesses  for  the  state 
testified  that  the  defendant  took  the  flour 
without  purchasing  it;  and  there  was  tes- 
timony in  behalf  of  the  defendant  outside 
of  his  statement,  that  he  purchased  the 
sack  of  flour  and  paid  for  it  This,  there- 
fore, became  the  crucial  point  in  the  case. 
And  while  the  charge  of  the  court  that  the 
defendant  had  to  show  that  he  obtained  the 
property  by  purchase  was  incorrect  as  a  gen- 
eral proposition,  it  was  not  injurious  to  him ; 
for  the  Jury  were  informed  that  if  he  pur- 
chased the  flour,  or  if  the  Jury  was  in  doubt 
as  to  whether  he  purchased  it  or  not  he 
should  be  acquitted.  As  he  did  not  deny 
taking  the  flour,  and  rested  his  right  to  take 
it  only  upon  the  fact  that  he  had  purchased 
it  other  methods  by  which  he  might  readily 
have  acquired  title  to  the  flour  were  Imma- 
terial to  his  defense. 

Judgment  affirmed. 


(7  Oa.  App.  TSL) 
CONTINENTAL  FERTILIZER  OO.  v.  PASS. 

(No.  2,429.) 

(Conrt  of  Appeals  of  Georgia.     May  12,  1910.) 

(Byllabu*  hy  ihe  Court,) 

1.  Lost  Instruments  (§  14*) — Right  of  Ac- 
tion—Procedure. 

A  copy  of  a  lost  paper  may  be  eBta4>Hahed 
in  lieu  of  a  lost  original,  under  the  provisions 
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of  section  4745  of  the  Civil  Code  of  1895,  and 
the  copy  thna  established  may  thereafter  afford 
a  basis  for  an  action  at  law.  This  procedure, 
howeyer,  is  merely  cumulative,  and  not  exclusive 
of  the  right  of  the  owner  or  holder  of  a  lost 
paper  to  sue  upon  a  cop^  of  it  and  prove  the 
existence  of  the  lost  origmal,  if  it  is  disputed. 
"A  lost  instrument  may  be  sued  on,  and  if  a 
plea  of  non  est  factum  is  filed  the  same  may  be 
met  by  the  proof  that  the  lost  note  was  genuine, 
and  that  the  copy  attached  to  the  declaration  is 
correct"  Civ.  Code  1895,  {  4749.  A  suit  upon 
a  lost  note  is  as  effectual  as  a  suit  upon  an 
established  copy,  if  the  only  purpose  of  estab- 
lishing the  copy  be  to  obtain  judgment  upon  the 
note. 

[E>d.  Note.— For  other  cases,  see  Lost  Instru- 
ments, Cent  Dig.  §§  27,  28 ;  Dea  Dig.  |  14.*] 

2.  ExBOxniON  ({  166*)— Affidavit  of  Illb- 

GALITT— GEOUNDB. 

In  a  case  in  which  the  court  had  jurisdic- 
tion of  the  person  and  the  subject-matter,  and 
the  defendant  was  personally  served  with  pro- 
cess, he  cannot,  by  affidavit  of  illegality,  go  be- 
hind the  judgment  rendered  therein  and  attack 
the  genuineness  of  a  note,  a  copy  of  which  was 
attached  to  the  original  summons  served  upon 
him. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i  468 ;    Dec  Dig.  §  166.*] 

Error  from  Superior  Court,  Hall  County; 
J.  J.  Klmsey,  Judge. 

Action  by  the  Continental  Fertilizer  Com- 
pany against  A.  W.  Pass.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

W.  I.  Hobbs  and  J.  G.  Collins,  for  plain- 
tiff in  error.  B.  P.  Galllard,  Jr.,  for  defend- 
ant In  error. 

RUSSELL,  J.  The  Continental  Fertilizer 
Company  brought  suit  against  Pass  upon  a 
lost  note,  and  to  the  copy  of  the  note  vrhlch 
was  attached  to  the  summons  there  was  af- 
fixed an  affidavit  stating,  among  other  things, 
that  the  original  note  was  lost  It  does  not 
appear  that  any  plea  of  non  est  factum  was 
filed.  Judgment  was  rendered  in  the  jus- 
tice's court  in  favor  of  the  plaintiff.  The  ex- 
ecution issued  upon  this  Judgment  was  levied 
upon  certain  personal  property,  and  the  levy 
was  arrested  by  an  affidavit  of  illegality. 
The  justice  of  the  peace  dismissed  the  affida- 
vit of  illegality,  and  Pass  sued  out  a  certio- 
rari, which  was  sustained  by  the  Judge  of  the 
superior  court,  and  a  new  trial  ordered. 

We  need  not  go  further  back  into  the  rec* 
ord  of  the  proceedings  than  to  investigate  the 
merits  of  the  affidavit  of  illegality.  There  is 
no  contention  that  the  defendant  in  fi.  fa.  was 
not  served  with  the  papers  in  the  original 
suit,  including  a  copy  of  the  note  and  of  the 
affidavit  in  which  it  was  alleged  that  the  orig- 
inal note  had  been  lost  In  fact,  it  appears 
from  the  statements  in  the  bill  of  exceptions 
that  Pass  was  personally  served.  Nor  is  it 
averred  in  the  affidavit  of  illegality  that  the 
court  did  not  have  jurisdiction  of  the  defend- 
ant's person  or  of  the  subject-matter  of  the 
suit  Any  of  these  might  have  afforded  good 
ground  for  the  affidavit  of  illegality.  The 
only  points  presented  by  the  affidavit  of  ille- 


gality are:  (1)  That  the  suit  was  brought 
upon  a  lost  note  as  such,  and  that  it  was  ac- 
companied by  an  affidavit  of  one  Jarrard,  as 
agent  for  the  Continental  Fertilizer  Company, 
stating  that  the  note  was  lost  (2)  That  the 
Justice  of  the  peace  failed  to  issue  any  rule 
nisi  calling  upon  the  defendant  to  show  cause 
why  a  copy  should  not  be  established  in  lieu 
of  the  original,  which  was  claimed  to  be  lost; 
the  affiant  averring  that  he  had  no  notice  that 
the  pretended  original  was  to  be  established, 
and  that  as  a  matter  of  fact  no  copy  was  es- 
tablished or  certified  by  the  Justice.  (3)  That 
it  is  not  shovm  from  the  papers  that  an  orig- 
inal exists,  or  ever  had  existed.  (4)  That  if 
the  original  ever  existed,  or  was  ever  lost  at 
all,  it  was  lost  or  destroyed  before  suit  was 
commenced. 

The  case  really  turns  ui>on  the  statement, 
contained  in  one  of  these  grounds,  that  there 
was  no  effort  made  to  establish  the  note  as  an 
office  paper,  because  this  really  includes  the 
other  more  specific  grounds  of  the  affidavit 
of  illegality.  It  is  apparent  from  the  record 
that  this  ground  of  the  affidavit  of  illegality 
is  sustained  in  fact;  and  yet  it  is  worthless 
as  a  matter  of  law.  If  the  owner  or  hold- 
er of  a  lost  promissory  note  desires  to  bring 
suit  upon  it,  it  is  entirely  optional  with  him 
whether  he  will  proceed  to  establish  a  copy 
in  the  manner  prescribed  by  the  act  of  1856 
(Acts  1855-56,  p.  238),  now  contained  in  the 
Civil  Code  of  1895  as  sections  4745,  4746.  4747, 
4748,  and  4750,  or  whether  he  will  sue  direct- 
ly upon  the  lost  note  and  take  the  chances  of 
its  genuineness  being  tested  directly  upon  the 
trial,  as  prescribed  in  section  4749  of  the  Civ- 
il Code. '  Such  a  plaintiff  may,  if  he  desires^ 
proceed  to  have  the  note  or  other  instrument, 
which  has  been  lost,  established  by  a  cer- 
tified copy;  but  he  may  proceed  more  direct- 
ly. *'A  lost  instrument  may  be  sued  on,  and 
if  a  plea  of  non  est  factum  Is  filed  the  same 
may  be  met  by  proof  that  the  lost  note  was 
genuine,  and  that  the  copy  attached  to  the 
declaration  is  correct"  Civ.  Code  1895,  { 
4749;  Jemigan  v.  Carter,  60  Ga.  133.  "A 
party  is  not  obliged  to  establish  a  lost  paper 
under  the  Judiciary  act;  but  he  may,  by  show- 
ing its  loss  or  destruction,  as  in  this  case, 
give  in  secondary  evidence  of  its  contents, 
and  upon  sufficient  proof  recover  on  it  as  a 
lost  or  destroyed  paper."  Haug  v.  Riley,  101 
Ga.  372,  29  S.  E.  44,  40  L.  It  A.  244.  See, 
also,  to  the  same  effect,  Lindsay  v.  Kendrick, 
30  Ga.  546;  Ross  v.  Wright,  12  Ga.  509; 
Goodman  v.  Henderson,  68  Ga.  567.  Under 
the  rulings  in  these  cases,  the  plaintiff  in  fi. 
fa.  had  a  perfect  Judgment  so  far  as  the 
points  raised  against  it  by  the  affidavit  of  il- 
legality are  concerned. 

2.  Had  the  point  that  the  court  was  without 
Jurisdiction  been  raised,  or  if  it  had  been  sug- 
gested that  the  defendant  had  not  been  serv- 
ed with  a  copy  of  the  note  alleged  to  be  gen- 
uine, the  affidavit  of  illegality  might  have 
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been  snatalned.  If  the  defendant  was  served 
with  a  copy  of  the  note  attached  to  the  sum- 
mons, and  especially  after  he  was  pnt  on  no- 
tice by  the  affldayit  of  the  plaintiff's  agent, 
Jarrard,  that  the  original  note  was  lost,  the 
way  was  clear  to  him  to  contest  the  genuine- 
ness of  the  copy  and  to  prove  that  no  original 
had  existed.  We  apprehend  that  one  reason 
why  the  law  permits  a  suit  upon  a  note  or 
other  written  instrument,  regardless  of  its  loss, 
is  the  fact  that  the  party  sought  tx>  be  bound* 
if  notice  of  the  action  is  legally  brought  to 
him,  can  by  a  plea  of  non  est  factum  do  all 
that  he  could  accomplish  by  contesting  a  rule 
brought  tx>  establish  the  lost  original. 

In  the  present  case  the  defendant  In  fl.  fa., 
in  his  affidayit  of  illegality  does  not  deny 
that  he  was  served  in  the  original  suit  It 
seems  that  he  preferred  to  treat  the  suit  as  a 
defective  effort  to  establish  the  lost  note,  and 
to  ignore  it,  when  as  a  matter  of  law  be 
should  have  defended  the  action,  if  he  had 
any  defense.  When  he  was  served  with  the 
suit  upon  the  lost  note,  he  had  his  day  in 
court;  and  as  we  held  in  Bedingfleld  v.  First 
National  Bank,  4  Ga.  App.  197,  61  S.  E.  30, 
where  a  defendant  has  had  his  day  in  court, 
he  cannot,  by  affidavit  of  illegality,  attack 
the  judgment  rendered  by  a  court  having  Ju- 
risdiction of  the  person  and  the  subject-mat- 
ter. "Where  a  court  has  jurisdiction,  it  is  to 
be  presumed  that  it  had  before  it  pleadings 
and  evidence  authorizing  the  Judgment  ren- 
dered." 

Inasmuch  as  we  held  that  the  justice  of  the 
peace  correctly  dismissed  the  affidavit  of  il- 
legality, it  must  be  apparent,  from  what  has 
been  said  above,  that  the  certloraA  should 
have  been  overruled  and  dismissed. 

Judgment  reversed. 


a  Qa.  App.  729) 

VBAIi  T.  STATE.     (No.  2,490.) 
(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(Syllalus  by  the  CourtJ 

1.  Homicide  (8  255*)— Evidence— Voluntaby 
m  an  slauohteb . 

The  evidence  authorized  the  conviction  of 
voluntary  manslaughter. 

[Ed.   Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  §  540;    Dec.  Dig.  {  255.»] 

2.  Cbiminal  Law  (fi  1088*)— Appeait-Recobd 
— AmoAViTs  ON  Motion  foh  New  Trial. 

While  it  is  true  that  "affidavits  relating  to 
a  ground  of  a  motion  for  a  new  trial,  wEich 
are  not  referred  to  therein,  nor  attached  to 
the  motion  as  exhibits,  nor  filed  under  order 
of  the  judge  and  then  made  a  part  of  the  record, 
cannot  be  considered  by  this  court  when  trans- 
mitted as  a  part  of  the  record."  yet  this  power 
of  the  judge  to  approve  the  affidavits  and  order 
them  filed  as  a  part  of  the  record,  in  the  nature 
of  a  brief  of  the  evidence,  does  not  expire  until 
he  has  signed  and  certified  the  bill  of  exceptions. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  §  1088.*] 


8.  CannNAL  Law  (5  1156*)— Apfbait-Abubb 
OF  Discretion— Refusal  of  New  Tbial. 
The  trial  judge  did  not  abuse  his  discretion 
in  refusing  to  ^rant  a  new  trial  on  account 
of  the  alleged  bias  and  prejudice  of  one  of  the 
jurors ;  he  having  fully  heard  the  evidence  sub- 
mitted pro  and  con  on  the  issue  (Russell,  J., 
dissenting  from  this  part  of  the  decision). 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  3070;  Dec-  Dig.  §  1156.»] 

4.  Cbiminal  Law   (§  925*)— Appeai/— Gbant 
OF  New  Tbial— dubess  of  Juby. 

The  remarks  made  to  the  jury  in  regard 
to  the  probable  length  of  time  they  would  be 
engagea  in  service  on  the  case  were  not  such  as 
to  authorize  the  grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2246;    Dec  Dig.  I  925.*] 

Error  from  Superior  Court,  Carroll  Coun- 
ty; Price  Edwards,  Judge. 

Guy  Veal  was  convicted  of  voluntary  man- 
slaughter, and  brings  error.     Affirmed. 

B.  B.  Arnold,  S.  Holderness,  and  C.  B. 
Roop,  for  plaintiff  in  error.  J.  R,  Terrell, 
Sol.  Gen.,  for  the  State. 

POWELL,  J.  1.  Veal  was  indicted  for 
murder,  and  convicted  of  voluntary  man- 
slaughter. The  evidence  of  the  state  would 
hav^  authorized  a  conviction  of  murder. 
The  accused  relied  upon  his  statement  to  the 
jury,  which,  if  they  had  fully  believed  it, 
might  have  authorized  them  to  acquit  him 
on  the  ground  that  the  homicide  was  Justi- 
fiable. The  statement  was  disproved  in  part 
Besides,  it  was  within  the  province  of  the 
Jury  to  believe  a  part  and  disbelieve  the  re- 
mainder. They  were  authorized  to  find  that 
the  defendant  shot  the  deceased  because  of 
an  assault  which  the  latter  made  upon  him, 
and,  therefore,  that  the  homicide  was  volun- 
tary manslaughter.  His  counsel  makes  the 
ingenious  argument  that,  because  the  de- 
fendant in  his  statement  referred  to  persons 
who  were  then  present  in  the  court,  by  whom 
his  assertions  could  be  disproved  if  they 
were  not  true,  and  because  the  state  did  not 
put  up  these  witnesses  to  contradict  him,  the 
state  is  estopped  ttom  contesting  the  truth- 
fulness of  the  defendant's  statement  as  to 
these  matters.  No  authority  Is  cited  for  this 
proposition,  and  we  know  no  rule  of  law  es- 
tablishing it  It  is  a  matter  that  the  Jury 
may  consider;  on  the  other  hand,  the  Jury 
would  be  fully  authorized  to  take  the  view 
that,  if  the  defendant  really  believed  that 
he  could  prove  by  these  witnesses  all  the 
things  which  he  stated  were  within  their 
knowledge,  he  himself  would  have  put  up 
the  witnesses  to  prove  the  facts,  indtead  of 
resting  upon  his  own  unsupported  statement 
2.  The  main  ground  of  the  motion  for  new 
trial  consists  in  an  attack  upon  one  of  the 
Jurors.  The  movant  offered  a  number  of 
affidavits  to  Impeach  his  fairness,  and  the 
state  replied  by  affidavits  making  a  counter 
showing.  The  plaintiff  in  error  Insists  that, 
while  this  court  can  consider  the  afildavits 
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offered  by  him,  because  they  were  attached 
to  his  motion  as  exhibits  and  duly  filed  with 
it,  yet  we  cannot  consider  the  affidavits  of 
the  state,  because  they  have  not  been  brought 
before  the  court  properly.  After  the  bill  of 
exceptions  was  tendered,  but  before  it  was 
certified,  the  Judge  passed  an  order  making 
the  affidarits  which  had  been  offered  by  the 
state,  and  which  had  been  duly  identified  by 
the  signature  of  the  judge,  a  part  of  the  rec- 
ord, and  directing  that  they  be  filed  as  such; 
and  under  the  order  of  the  judge  and  the 
specifications  in  the  bill  of  exceptions  itself, 
these  affidavits  have  been  transmitted.  It 
has  been  frequently  held  that  affidavits  ''re- 
lating to  a  ground  of  a  motion  for  a  new 
trial,  which  are  not  referred  to  therein,  nor 
attached  to  the  motion  as  exhibits,  nor  filed 
under  order  of  the  judge  and  then  made  a 
part  of  the  record,  cannot  be  considered  by 
this  court  when  transmitted  as  a  part  of  the 
record."  McDonald  v.  State,  129  Ga.  452,  59 
S.  E.  242;  Glover  v.  State,  128  Ga.  1.  57  S. 
B.  101;  Sasser  v.  State,  129  Ga.  542,  59  S.  E. 
255;  Summerlln  v.  State,  190  Ga.  791,  61  S. 
B.  849.  Yet  It  will  appear  from  the  cases 
cited  that  this  power  of  the  judge  to  make 
affidavits  part  of  the  record,  in  the  nature 
of  a  brief  of  the  evidence,  does  not  expire 
unfil  he  signs  and  certifies  the  bill  of  excep- 
tions. He  has  the  same  power  in  this  re- 
spect that  he  has  as  to  a  brief  of  the  evi- 
dence. He  can  approve  the  brief  of  the  evi- 
dence and  make  it  a  part  of  the  record  at 
any  time  before  the  bill  of  exceptions  is  final- 
ly certified,  though  he  has  finally  passed  up- 
on the  motion  for  new  trial  In  the  meantime. 
Mnton  V.  City  of  Savannah,  121  Ga.  89,  48 
8.  E.  684;  Baird  v.  Bate,  114  Ga.  117,  89 
S.  B.  943;  Ga.  R.  Go.  v.  Greer,  7  Ga.  App. 
.  66  S.  B.  961. 

8.  The  judge  heard  the  evidence  pro  and 
con  as  to  the  Juror's  alleged  bias  and  preju- 
dice, and  his  alleged  improper  communica- 
tions to  the  Jury  of  which  he  was  a  member. 
He  filed  a  most  excellent  opinion  in  connec- 
tion with  his  decision  on  this  ground,  and, 
after  carefully  looking  into  the  matter,  we 
are  unwilling  to  say  that  he  abused  his  dis- 
cretion. 

4.  It  appears  that  while  the  trial  was  In 
progress,  probably  at  the  close  of  the  first 
day  of  the  trial,  and  after  the  Judge  had  cau- 
tioned the  Jurors  against  a  separation,  and 
had  admonished  them  as  to  their  conduct 
pending  the  trial,  one  of  the  Jurors  inquired, 
"Will  we  be  kept  together  over  night?*  to 
which  the  Judge  replied:  "You  will  be  kept 
together  until  a  verdict  is  made.  I  do  not 
know  how  long  it  will  take.  A  good  many 
witnesses  are  sworn.  It  may  take  two  days, 
and  it  may  take  longer/'  The  contention  is 
that  this  amounted  to  duress  and  coercion; 
that  it  tended  to  force  the  Jury  to  agree  up- 
on a  verdict;  that  It  was  tantamount  to  tell- 


ing them  they  would  be  kept  indefinitely  un- 
less they  did  agree.  We  have  no  idea  that 
the  Jury,  as  intelligent  men,  put  any  such 
literal  meaning  upon  the  language  of  the 
Jndge.  They  understood  that  he  merely 
meant  that  they  would  not  be  allowed  to  dis- 
perse until  the  case  was  ended — ^not  that  he 
intended  to  hold  them  Indefinitely  If  they  did 
not  agree  when  later  the  case  should  be  sub- 
mitted to  them  for  decision.  The  Judge  was  , 
addressing  his  attention  and  that  of  the  Jury 
to  the  exigency  then  before  them. 
Judgment  affirmed. 

RUSSELL,  J.,  dissents. 


(7  Oa.  App.  752) 
TflORNTON  T.   STATE.     (No.   2,595.) 

(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(SyUahus  hy  the  Court.) 

1.  Criminal  Law  (|  576*)— Time  of  Tbial— 
dischabge  of  accused  for  delay. 

If  a  defendant  in  a  criminal  case  demands 
trial  in  accordance  with  the  statutory  method, 
and  he  is  not  tried  at  the  term  of  the  court 
when  he  makes  the  demand,  or  at  the  next  sue* 
ceeding  term,  his  discharge  and  acquittal  takes 
place  by  operation  of  law,  provided  that  "at 
both  terms  there  were  juries  Impaneled  and 
qualified  to  try  him."  Pen.  Code  1895,  §  958. 
It  is  a  matter  of  regularity  that  the  record  in 
the  case  be  completed  by  the  court's  entering 
the  fact  of  the  discharge  upon  the  minutes  by 
formal  order,  but  the  discharge  is  effective 
whether  the  order  is  ever  entered  or  not. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |f  1297-1304;  I>ec  Dig.  i 
576.*] 

2.  Criminal  Law  (S  576*)— Time  fob  Trial— 
Discharge  of  Accused  fob  Delay  — De- 
mand FOR  Trial— Waiver. 

The  defendant  who  has  made  a  formal  de- 
mand and  had  it  spread  upon  the  minutes  may 
thereafter  waive  his  right  to  insist  upon  it; 
but  it  is  not  incumbent  upon  him  to  take  further 
active  steps  to  bring  the  case  to  trial,  and  he 
does  not  waive  it  by  remaining  silent,  and  not 
calling  the  attention  of  the  court  to  the  matter 
thereafter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ff  1207-1304;  Dec.  Dig.  { 
576.*] 

(Additional  ByUdbu9  5y  Editorial  Staff.) 

3.  Criminal  Law  (§  574*)— Time  for  Trial 
—Construction  of  Statute. 

Pen.  Code  1805,  |  958,  giving  an  accused 
the  right  to  demand  a  trial,  was  enacted  in 
obedience  to  the  constitutional  guaranty  of  a 
speedy  trial  to  citizens  charged  with  crime,  and 
must  be  fairly  construed  to  accomplish  that  end. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ctent  Dig.  §§  1293,  1307;  Dec  Dig.  $ 
574.*] 

Error  from  City  Court  of  Dublin;  K.  J. 
Hawkins,  Judge. 

Ralelgb  Thornton  was  convicted  of  crime, 
and  brings  error.    Reversed. 

Hal  B.  Wiraberly,  for, plaintiff  in  error. 
W.  C.  Davis,  Sol.,  for  the  State. 


•For  othOT  cases  see  same  topic  and  section  NUMBER  In  Dec.  4  Am.  Digs.  1907  to  date,  it  Reporter  Indexes 
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POWELL,  J.  At  tbe  December  term,  1908, 
of  a  city  court,  the  defendant  made  a  demand 
for  trial,  wMch  was  regularly  entered  upon 
the  minutes  of  the  court  by  the  order  of  the 
Judge.  The  March,  June,  and  September 
terms,  1909,  passed  without  adiy  action  being 
taken,  though  there  were  juries  sworn  and 
impaneled  qualified  to  try  the  case  at  those 
terms.  At  the  December  term,  1909,  the  pros- 
ecuting attorney  called  the  case  and  forfeited 
the  defendant's  appearance  bond.  At  the 
March  term,  1910,  the  defendant's  counsel 
moved  a  formal  order  of  discharge,  praying 
that  It  be  entered  nunc  pro  tunc  as  of  the 
March  term,  1909;  and  it  appears  that  the 
defendant  was  not  in  court  when  this  motion 
was  made.  The  court  refused  to  grant  the 
order. 

State's  counsel  Insists  in  this  court  upon 
two  reasons  why  the  order  should  not  have 
been  granted.  He  concedes  that  the  demand 
was  regularly  made,  and  that  the  defendant 
was  present  at  the  term  when  the  demand 
was  made  and  at  the  next  succeeding  term, 
aad  that  juries  were  impaneled  and  qualified 
to  try  him,  but  he  says  that  the  defendant  by 
letting  the  case  be  continued  by  the  state- 
by  not  taking  any  affirmative  action  in  the 
matter — by  not  insisting  upon  his  discharge 
being  entered  upon  the  minutes  had  thereby 
waived  it  The  point  Is  not  well  taken;  in- 
deed, It  is  practically  controlled  by  the  deci- 
sion of  this  court  in  the  case  of  Collins  v. 

Smith,  Governor,  7  Ga.  App.  ,  67  S.  B. 

d47.  When  a  defendant  in  accordance  with 
the  statutory  method  makes  his  demand,  and 
it  is  spread  upon  the  minutes,  and  the  state 
neglects  or  refuses  to  try  him  at  the  term 
when  the  demand  is  made,  or  at  the  (next  suc- 
ceeding term,  the  defendant's  discharge  takes 
place  by  operation  of  law,  provided  that  at 
both  terms  there  are  present  in  court  juries 
impaneled  qualified  to  try  the  case.  In  order 
to  complete  the  record  and  to  have  perma- 
nent evidence  of  the  fact  that  the  matters  up- 
on which  the  demand  is  based  have  happened 
it  is  regular  that  the  court  shall  enter  the 
fact  of  the  discharge  upon  the  minutes ;  and, 
as  this  is  a  transaction  that  relates  to  the 
term  of  court  succeeding  that  on  which  the 
demand  was  made,  it  is  proper  that  the  fact 
of  the  discharge  should  appear  on  the  min- 
utes of  the  court  as  a  part  of  the  proceedings 
of  that  term.  But  as  the  defendant's  dis- 
charge results  from  the  operation  of  law  up- 
■n  the  facts,  and  not  from  the  mere  formu- 


lating and  recording  of  the  evidence  of  the 
facts,  he  is  not  to  be  prejudiced  by  any  fail- 
ure of  the  court  to  take  this  action. 

The  defendant,  it  la  true,  may  waive  hia 
right  to  insist  upon  a  demand.  If  he  should 
absent  himself  from  the  court,  or  should 
move  for  a  continuance,  or  should  agree  upon 
a  continuance,  or  should  do  any  other  act  af- 
firmatively showing  an  intention  not  to  Insist 
upon  his  demand,  a  waiver  would  be  implied. 
However,  no  such  waiver  results  from  mere 
inactivity  on  his  part,  pirovided  he  does  not 
absent  himself  from  court,  so  that  he  cannot 
be  tried.  The  state  is  the  pursuer.  He  is  the 
pursued.  Until  the  state  moves  toward  him, 
he  may  remain  still.  If  he  has  demanded 
trial  and  stands  ready  for  the  trial  if  it 
comes,  he  has  done  all  that  the  law  requires 
of  him  in  the  way  of  insistence  upon  his  de- 
maiud ;  and  therefore,  if  the  state  n^lects  to 
try  him  within  the  time  prescribed  by  law, 
it  operates  as  a  conclusive  and  final  abandon- 
ment of  the  prosecution. 

The  other  point  made  by  the  state's  coun- 
sel is  that  the  court  should  not  have  ent^- 
tained  the  motion  for  discharge  nunc  pro 
tunc,  because  it  was  made  by  the  defendant's 
counsel  alcaie,  and  the  defendant  was  not 
then  present  in  court  As  the  motion  to  en- 
ter the  judgment  for  discharge  nunc  pro  tunc 
was  a  matter  of  mere  formality,  relating  not 
to  the  guilt  or  innocence  of  the  defendant,  but 
to  the  correction  of  deficiencies  in  the  court's 
own  records,  we  see  no  reason  why  the  de- 
fendant's personal  presence  was  necessary. 
We  think  that  this  was  a  matter  that  could 
be  properly  brought  to  the  court's  attention 
through  the  intervention  of  counsel.  The 
facts  being  conceded,  the  court  should  have 
ordered  the  evidence  of  discharge  entered 
nunc  pro  tunc.  See  on  the  subject  generally 
Campbell  v.  State,  6  Ga.  App.  539,  65  S.  E. 
807;  Nix  V.  State,  5  Ga.  App.  835,  63  S.  E. 
926;  Clay  v.  State,  4  Ga.  Ai^.  142,  60  S.  E. 
1028  (2).  On  the  subject  of  enterhig  the  de- 
mand nunc  pro  tunc,  see  Graham  ▼.  State,  1 
Ga.  App.  682,  57  S.  E.  1055,  and  cases  dted; 
Collins  y.  Smith,  supra.  Section  958  of  the 
Penal  Code,  relating  to  the  right  of  the  de- 
fendant to  demand  a  trial,  was  enacted  in 
obedience  to  the  constitutional  safeguard 
which  guarantees  a  speedy  trial  to  every  citi- 
zen charged  with  crime,  and  it  is  to  be  faiiiy 
construed  to  the  accomplishment  of  that  aid. 

Judgment  reversecL 


N.C.) 
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(132  N.  C.  644) 
WILSON  LUMBER  &  MILLING  CO.  t. 
CLARKE)  et  al. 

(Supreme  Court  of  North  Caroliua.     May  11, 

1910.) 

1.  Public  Lands  (§  164*)  —  Entbies  —  Con- 

FI.1CT. 

I*rotestePS  in  an  entry  proceeding  entered 
certstin  alleged  vacant  lands  April  25,  1908,  and 
on  May  23d  following  protestants  contested  the 
entry  on  the  ground  that  the  land  had  been  pre- 
viously granted  to  P.,  and  by  mesne  conveyances 
had  been  conveyed  to  protestants.  Heldt  that 
protestants  having  confined  the  protest  to  the 
allegation  that  the  bountar^  included  the  grants 
to  P.,  and  the  entrants  haying  admitted  that  the 
protestants  were  the  owners  of  the  P.  grants, 
but  the  jury  having  determined  that  the  land 
entered  was  not  covered  by  those  grants,  the 
protest  was  anavailing. 

Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  I  164.*] 

2.  PuBUO  Lands  fl  164*)— Bntby— Pbotbst 
Proceeding— E-viDBNCE. 

Under  the  statute  authorizing  protest  of 
public  land  entries,  and  providing  that  if  any 

J)erson  shall  claim  title  to  or  an  interest  in  the 
and  covered  by  the  entry,  or  any  part  thereof, 
he  shall  within  the  time  of  advertisement  file 
his  protest  in  writing,  the  right  to  protest  is 
dependent  on  a  claim  of  title  to  or  an  interest 
in  the  land  covered  by  the  entry,  so  that,  where 
protestants  claimed  no  interest  in  the  B.  grant, 
such  grant  was  properly  excluded. 

Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  f  164.«] 

Appeal  from  Superior  Court,  Caldwell 
County;    Councill,  Judge. 

Proceedings  under  entry  laws  by  the  Wil- 
son Lumber  &  Milling  Company  against  H. 
D.  L.  Clarke  and  another.  The  issue  submit- 
ted was  whether  the  land  described  on  the 
map  as  the  Clarke  &  Klrby  entry  was  ya- 
cant  and  subject  to  entry,  which  the  Jury  an- 
swered in  the  affirmative,  on  which  Judgment 
was  rendered  for  Clarke  &  Klrby,  the  en- 
trants, from  which  the  protestant,  the  Wilson 
Lumber  Company,  appeals.    Affirmed. 

Jones  &  Whlsnant,  for  appellant.  M.  N. 
Harshaw  and  Mark  Squires,  for  appellees. 

BROWN,  J.  The  record  discloses  that 
Clarke  &  Klrby  on  April  25,  1906,  made  en- 
try In  due  form  of  certain  alleged  vacant 
lands  described  in  the  boundaries  set  out  in 
the  entry.  On  May  23, 1908,  the  Wilson  Lum- 
ber Company  ffied  with  the  entry  taker  a 
protest,  protesting  the  entry,  "for  the  reason 
that  the  above  boundary  of  land  is  not  sub- 
ject to  entry,  having  heretofore  been  granted 
to  William  Pnett  by  the  state,  and  by  mesne 
conveyances  conveyed  to  the  protestant,  the 
Wlison  Lumber  &  Milling  Company,  and  the 
said  above-described  land  is  now  owned  by 
the  said  Wilson  Lumber  &  Milling  Company." 
On  the  trial  the  claimant  or  protestee,  as 
called  in  the  record,  offered  in  evidence  their 
entry.  No.  6695;  also  grant  865,  to  William 
Puett,  dated  June  6,  1874,  for  198  acres ;  also 
grant  994,  to  Wm.  Puet^  dated  February  2, 
1882;    also,  deed  from  Gordon  Morrow  to 


W.  M.  Puett,  dated  June  21,  1883.  Here  the 
protestees  admitted  that  the  protestant,  Wil- 
son Lumber  ft  Milling  Company,  is  the  own- 
er, through  mesne  conveyances,  of  the  lands 
embraced  in  grants  Nos.  865  and  994  to  Wil- 
liam Puett.  There  was  evidence  on  the  part 
of  both  protestant  and  protestees  as  to  the 
correct  location  of  grant  No.  865,  as  shown 
by  court  map — the  yellow  lines  representing 
protestees'  claim,  and  the  blue  lines  the  pro- 
testant's  claims.  The  whole  contest  turned 
upon  the  location  of  the  grant  865.  The  Jury 
located  it  according  to  the  contention  of  the 
protestees  or  claimants.  The  protestant  of- 
fered In  evidence  grant  No.  12,222  to  W.  H. 
Barlow,  but  disclaimed  any  interest  in  the 
land  covered  by  it.  The  court  excluded  it, 
and  protestant  excepted.  This  is  the  only  as- 
signment of  error  discussed  in  the  briefs. 

We  sustain  the  ruling  of  the  court  for  two 
reasons: 

1.  The  protestant  confined  the  protest  to 
the  allegation  that  the  boundary  included  the 
grants  to  William  Puett,  which  protestant 
owned.  The  ownership  of  the  Puett  grants 
was  admitted  by  the  entrants,  but  upon  lo- 
cating one  of  the  Puett  grants  it  was  deter- 
mined by  the  Jury  that  the  lands  claimed  in 
the  entry  were  not  covered  by  it  The  pro- 
testant claimed  no  other  interest  in  the  en- 
try. 

2.  The  protestant  on  the  trial  disclaimed 
all  Interest  in  the  Barlow  grant.  The  statute 
giving  right  to  file  a  protest  provides:  "If 
any  person  shall  claim  title  to  or  an  interest 
In  the  land  covered  by  the  entry,  or  any  part 
thereof,  he  shall,  within  the  time  of  adver- 
tisement as  above  provided,  file  his  protest 
in  writing.*'  The  right  to  file  the  protest  is 
made  dependent  t(pon  a  claim  of  title  to,  or 
an  interest  in,  the  lands  covered  by  the  en- 
try. The  protestant  comes  into  court  defin- 
ing the  interest  claimed  as  being  under  a 
grant  to  W.  M.  Puett  or  William  Puett. 
That  is  conceded  to  protestant  by  the  en- 
trants, but  In  locating  the  Puett  grants  the 
entrant  has  satisfied  the  Jury  that  there  are 
other  lands  within  the  boundary  of  his  entry 
than  those. 

As  no  one  else  has  filed  a  protest  except 
the  Wilson  Lumber  Company  which  disclaim- 
ed all  interest  In  any  other  except  the  Puett 
grants,  we  think  his  honor  properly  excluded 
the  Barlow  grant  So  far  as  that  grant  is 
concerned,  the  Wilson  Lumber  Company  is 
an  officious  Intermeddler.  Its  existence  gave 
the  Wilson  Company  no  ground  for  protest 
and  no  standing  in  court 

There  is  nothing  in  the  case  of  Walker  v. 
Carpenter,  144  N.  C.  677,  57  S.  B.  461,  which 
holds  that  any  person  claiming  no  interest  in 
an  entry  can  successfully  protest  it  If  the 
owners  of  the  Barlow  grant  did  not  see  fit  to 
protest  we  see  no  reason  why  the  Wllsor 
Company  can  do  it  for  them. 

No  error. 


•For  other  cases  see  same  topic  and  section  NUMBBft  in  Dec  A  Am.  Digs.  1907  to  data,  ft  Reporter  loAmer 
«7  S.E.— G7 
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(t32  N.  G.  817) 

STATE  Y.  BOWMAN  et  al. 

(Supreme  Ck>urt  of  North  Carolina.     May  11, 

1910.) 

1.  Homicide   (S   268*)  —  Gonbpiraot  to  Ab- 
sault—quesnon  fob  jubt. 

In  a  prosecution  for  killing  deceased,  evi- 
den<:e  held  to  require  submission  to  the  jury  of 
the  question  whether  there  was  a  conspiracy  be- 
tween defendants  to  asaaalt  deceased. 

fBd.  Note.— For  other  cases,  see  nomicid', 
Deo.  Dig.  §  2G&*] 

2.  Ceihinal  Law  ({  834*)  —  REQiTESTfl  to 
Chaeqb— Modification  by  Court. 

The  court  is  not  required  to  give  requests 
to  charge  in  their  language,  though  proper,  but 
may  charge  the  propositions  in  its  own  language, 
provided  the  language  used  does  not  weaken 
the  force  of  the  instruction  requested. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2014 :   Dec.  Dig.  §  834.*] 

3.  Criminal  Law  (§  844*)  —  Instbuctions  — 
Excefhons— Sufficiency. 

An  exception  to  a  charge  must  distinctly 
point  out  the  particular  part  thereof  claimed  to 
be  erroneous,  and  if  accused  covered  by  his  ex* 
cieption  instructions,  some  of  which  were  er- 
roneous and  others  not,  the  exception  will  be 
disregarded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2025 ;   Dec.  Dig.  §  844.*] 

4.  Criminal  Law  (§  783*)  —  Instructions — 
Effect  of  Evidence. 

Where  the  court  charged  that,  if  B.  in- 
flicted the  wounds  which  caused  decedent's 
death,  the  jury  should  return  a  verdict  of  not 
guilty  as  to  both  defendants,  and  that  in  order 
to  convict  defendants,  or  either  of  them,  the 
jurv  must  be  fully  satisfied  of  the  existence  of 
each  fact  necessary  to  establish  their  guilt,  one 
of  which  being  that  one  of  the  defendants,  and 
not  B.,  inflicted  the  fatal  wound,  the  court  suf- 
ficiently charged  the  effect  of  evidence  that  de- 
ceased had  not  been  cut  by  either  of  the  defend- 
ants, but  by  B. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  783.*] 

5.  Homicide  (§  340*)— Appeal— Instructions 
— Prfjudice. 

Where,  in  a  prosecution  for  homicide,  the 
jury  found  that  a  conspiracy  existed  between 
defendants  to  injure  or  kill  aeceased,  and  that 
the  assault  made  on  him  was  in  pursuance  of 
such  conspiracy,  defendants  could  not  on  ap- 
peal claim  that  the  killing  had  been  done  m 
the  heat  of  passion  or  under  r  a  legal  provoca- 
tion, or  for  any  other  reason  that  would  reduce 
the  crime  to  manslaughter,  so  that  any  error 
committed  in  charging  on  manslaughter  on  a 
hypothetical  state  of  facts,  which  tne  jury  re- 
pudiated, was  harmless. 

[Ed.  Note.— For  other  cases^  see  Homicide, 
Dec.  Dig.  f  340.*] 

Appeal  from  Superior  Court,  Alexander 
County;   Coundll,  Judge. 

June  Bowman  and  Frank  Propst  were 
convicted  of  murder  in  the  second  degree, 
and  they  appeal.    Affirmed. 

A.  A.  Whitener,  W.  A.  Self,  and  W.  O. 
Felmster,  for  appellants.  Attorney  General 
Bickett,  Geo.  L.  Jones,  M.  N.  Harshaw,  and 
J.  L.  Gwaltney,  for  the  State. 


WALKER,  J.    The  defendants  were  indict- 
ed for  the  murder  of  John  Hafer,  and  were 


convicted  of  murder  in  the  second  degree. 
They  appealed  from  the  judgment  rendered 
upon  the  verdict.  There  are  34  exceptions 
in  the  record,  but  we  think  they  can  all  be  re- 
duced, substantially,  to  one  or  two  questions 
which  require  consideration.  The  evidence 
tends  to  show  that  on  the  day  the  homicide 
was  committed  the  deceased  and  several  oth- 
er persons  had  assemibled  in  the  woods  for 
the  purpose  of  fighting  chickens,  and,  while 
they  were  thus  assembled,  defendant  Propst 
and  the  deceased  exchanged  some  angry 
words,  whereupon  the  deceased  struck  Propst 
in  the  face,  and  the  latter  said  to  him:  '1 
will  get  you  later."  They  continued  to  use 
insulting  language  towards  each  other;  each 
cursing  the  other.  Bowman  and  Propst  drove 
ott  some  distance  in  their  buggy,  and  after  a 
short  time  returned  to  the  place  from  which 
they  had  started,  and  immediately  upon  their 
return  Propst  commenced  to  quarrel  with  the 
deceased,  who  was  at  that  time  preparing  to 
leave  the  place  for  his  home.  It  also  appears 
that  before  Hafer  had  done  anything  at  all, 
or  attempted  to  do  anything,  Propst  was 
heard  to  call  out,  "He  is  coming  on  me  with 
a  knife,"  whereupon  Propst  stepped  back, 
and  the  deceased  advanced  upon  him.  Propst 
fell  down,  and  the  deceased  fell  on  top  of 
him,  and  then  Propst  cried  out  that  he  was 
being  cut  to  pieces.  Bowman  immediately 
rushed  in  and  stabbed  the  deceased  twice,  in- 
flicting wounds  from  which  he  died.  Propst 
received  no  serious  wounds,  but  waa  only 
slightly  cut.  There  was  evidence  of  the  state 
of  feeling  between  the  defendants  and  the 
deceased  which  was  not  friendly.  The  testi- 
mony on  the  part  of  the  defendants  tended 
to  contradict  that  of  the  state.  It  was  con- 
tended by  the  latter,  though,  that  there  was 
sufficient  evidence  for  the  consideration  of 
the  Jury  to  show  that  the  defendants  had 
conspired  to  attack  John  Hafer,  the  deceased, 
and  that  they  returned  to  the  place  where  he 
was  for  that  purpose,  it  being  their  under- 
standing and  agreement  that  Propst  should 
cause  young  Hafer  to  advance  on  him  so  that 
the  defendant  Bowman  should  have  an  ex- 
cuse for  assaulting  the  deceased.  Upon  a 
careful  examination  of  the  testimony  to  be 
found  in  the  record,  we  think  the  question  as 
to  whether  there  was  a  conspiracy  between 
the  defendants  to  malLO  an  assault  upcm  the 
deceased  was  properly  submitted  to  the  jury. 
There  was  at  least  more  than  a  scintilla  of 
evidence,  and  it  was  for  the  jury,  under  prop- 
er instructions  from  the  court,  to  find  how  the 
fact  was.  The  conduct  of  Propst  himself 
was  very  suspicious,  as  Hafer  had  done  noth- 
ing, and  was  doing  nothing,  when  Propst  said 
that  he  was  advancing  on  him,  and  cried  out 
for  help.  It  is  true  that  the  defendants  al- 
leged that  they  returned  to  the  place  where 
the  deceased  was  cut  because  one  of  them  had 
left  his  coat,  and  not  for  the  purpose  of  hav- 
ing any  quarrel  or  difficulty  with  Hafer.    It 
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iB  evident;  from  the  case  ai  stated  In  the  | 
record,  that  the  jury  rejected  this  part  of  the 
defendiints'  testimony  because  they  found 
from  ail  the  facts  and  circumstances  of  the 
-ease  that  a  conspiracy  had  been  formed  be- 
tween the  defendants  for  the  purpose  of  malt- 
ing an  assauit  uix>u  the  deceased.  The  case, 
in  this  respect,  was  fairly  submitted  to  the 
jury    under    proper   instructions   from    the 

-court. 

The  defendants  requested  the  court  to  give 
several  instructions  to  the  Jury,  bat  we  think 
that  those  which  were  proper  were  substan- 
tially given  by  the  court  It  !s  true  that  the 
language  of  the  prayers  for  instructions  was 
not  used  by  the  court,  but  this  was  not  nec- 
essary, provided  the  court  did  not  weaken  the 
force  of  the  instruction  which  was  requested 
by  the  use  of  other  language.  Ghafftn  v. 
Manufacturing  Co.,  135  N.  O.  95,  47  S.  B. 
1226.  It  may  be  that  one  of  the  Instructions 
given  by  the  court,  as  to  Bowman,  was  not 
strictly  correct  in  law,  but  the  said  Instruc- 
tion was  given  in  connection  with  another  In 
r^ard  to  the  conspiracy,  which  was  undoubtr 
odly  correct,  and  therefore  the  exception  must 
faU,  as  the  defendant  should  distinctly  point 
out  the  particular  part  of  the  charge  which  he 
alleges  to  be  erroneous,  and  If  he  covers  by 
his  exception  Instructions,  some  of  which  are 
erroneous  and  some  of  which  are  not,  the 
invariable  rule  Is  to  disregard  the  exception, 
as  the  court '  is  not  called  upon  to  decide 
upon  an  exception  so  general  In  Its  form 
which  one  of  the  Instructions  is  alleged  to  be 
erroneous.  State  v.  Hall,  132  N.  C.  1094,  44 
S.  E.  553;  Gwaltney  v.  Assurance  Society, 
132  N.  C.  925,  44  S.  E.  659. 

The  defendants  alleged  that  the  deceased 
bad  been  cut  by  Earle  Brinkley,  and  asked 
for  an  instruction  as  to  this  phase  of  the  case, 
which  they  contended  was  based  upon  evi- 
dence tending  to  show  that  the  deceased  had 
not  been  cut  by  Bowman,  but  by  Brinkley. 
We  think  this  request  for  Instructions  was 
fully  met  by  the  charge  of  the  court,  be- 
canse  the  court  told  the  Jury  that.  If  Earle 
Brinkley  inflicted  the  wounds  which  caus- 
ed the  death  of  Hafer,  they  should  return 
a  verdict  of  not  guilty  as  to  both  defendants, 
and  the  court  farther  instructed  the  Jury  ful- 
ly as  to  the  doctrine  of  reasonable  doubt, 
charging  them  that,  In  order  to  convict  the 
defendants,  or  either  of  them,  they  must  be 
fully  satisfied,  under  the  evidence  and  the  In- 
structions of  the  court,  of  the  existence  of 
each  fact  necessary  to  establish  their  guilt, 
one  of  the  facts  being,  as  stated  by  the  court, 
that  Bowman  had  Inflicted  the  fatal  wound. 

It  may  be  farther  remarked  as  to  the  de- 
fendant Bowman  and  •with  refer^ce  to  the 
prayers  for  Instructions  submitted  In  bis  be- 
half by  his  counsel  that  the  Jury  could  not 
have  convicted  him  of  murder  in  the  second 


degree,  because  he  had  intervened  and  diellV' 
ered  the  fatal  blows  to  prevent  John  Hafer 
from  committing  a  felony  by  killing  his  code- 
fendant  and  companion  without  legal  excuse, 
when  he  had  no  reason  to  believe  that  such  a 
felony  was  about  to  be  committed,  for  the 
court  charged  the  Jury  that  if  they  found 
from  the  evidence  that  a  conspiracy  had  been 
formed  between  the  two  defendants  to  make 
an  assault  upon  John  Hafer,  as  contended  by 
the  state,  they  should  acquit  the  defendant 
•Propst,  and,  In  that  case,  they  could  convict 
Bowman  only  for  using  excessive  and  unnec- 
essary force  in  his  attack  upon  the  deceased 
with  a  knife.  The  Jury  convicted  Propst  un- 
der this  charge,  and  they  must  have  found, 
therefore,  that  such  a  conspiracy  had  exist- 
ed  between   the  two  defendants. 

This  brings  us  to  what  we  consider  as  the 
defendants'  principal  assignment  of  error. 
The  court  charged  the  Jury  that  in  no  view 
of  the  case  iwas  there  any  element  of  man- 
slaughter in  the  homicide  committed  by  the 
defendant,  and  therefore  they  must  either 
convict  of  murder  in  the  second  degree  as  to 
both  of  the  defendants,  or  of  murder  in  the 
second  degree  as  to  Bowman  and  acquit 
Propst,  or  they  must  return  a  verdict  of  not 
guilty  as  to  both.  The  verdict  established 
the  fact  that  a  conspiracy  had  l)een  entered 
into  between  the  defendants  to  provoke  a 
difficulty  with  John  Hafer,  with  the  ultimate 
design  of  assaulting  him,  and  of  taking  his 
life,  if  necessary,  in  the  affray  which  was 
likely  to  ensue.  ISuch  a  conspiracy  was  to- 
tally inconsistent  with  any  idea  of  man- 
slaughter; for  it  shows  both  malice  and  pre- 
meditation in  the  kUllng,  and  these  are  ele- 
ments of  murder.  The  Jury  having  found 
the  actual  facts  to  be  that  a  conspiracy  had 
been  formed  between-  the  defendants,  th^ 
will  not  be  permitted  now  to  aver  that  they 
killed  the  deceased  In  the  heat  of  passion,  or 
upon  a  legal  provocation,  or  for  any  other  rea 
son  which  would  reduce  the  crime  to  the  de- 
gree of  manslaughter.  It  therefore  follows 
logically  that  any  error  which  the  court  may 
have  committed  in  its  charge  as  to  that  of- 
fense upon  a  hypothetical  state  of  facts, 
which  the-  Jury,  by  their  verdict,  have  repu- 
diated, is  immaterial  and  harmless,  even  if 
any  such  error  was  committed.  State  v. 
Munn,  134  N.  C.  680,  47  S.  E.  15.  The  ex- 
ceptions taken  to  the  admission  or  exclusion 
of  evidence  are,  in  our  opinion,  without  mer- 
it, or,  if  an  error  was  committed  in  respect 
thereto,  it  was  harmless.  We  do  not  mean  to 
imply  that  there  was  any  error. 

Upon  a  review  of  the  whole  case,  we  think 
the  defendants  have  been  fairly  tried  accord- 
ing to  law,  and  that  they  have  no  ground  to 
complain  of  the  ruling  of  the  court,  or  .of  Uu 
verdict  and  Judgment 

No  error. 
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SIMPSON  T.  SCRONCB  et  al. 

(Supreme  Court  of  North  Carolina.     May  11, 

1910.) 

1.  Jury  (§  28*)— Right  to  Juby  Tbial— Ref- 
eree's Report— Exceptions. 

"Where  an  action  for  conversion  was  re- 
ferred at  plaintiff's  instance  to  hear  the  evi- 
dence, and  pass  on  the  issues  of  fact  and  law, 
and  plaintiff  excepted  to  the  referee's  report,  but 
tendered  no  proper  issue  for  the  trial  of  an 
issue  of  fact  by  a  jury,  he  was  not  entitled  to  a 
jury  trial  on  such  exceptions. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  §  28.*] 

2.  Jury  (§  28*)— iJuBY  Trial— Waiver. 

Where  a  reference  was  ordered  at  plain- 
tiffs request  in  an  action  at  law,  he  thereby 
waived  the  right  to  a  jury  trial,  and  was  not 
entitled  to  a  trial  by  jury  on  exceptions  to  the 
referee's  report 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  §  2&*] 

Appeal  from  Superior  Court,  Catawba  Coun- 
ty; Councill,  Judge. 

Action  by  O.  M.  Simpson  against  J.  C. 
Scronce  and  others.  Judgment  for  defend- 
ants, and  plaintifT  appeals.    Affirmed. 

W.  A.  Self  and  Witherspoon  &  Wlther- 
spoon,  for  appellant  M.  H.  Yount  and  W.  C. 
Feimster,  for  appellees. 

WALKER,  J.  This  action  was  brought  to 
recover  damages  for  the  conversion  of  cotton. 
At  the  request  of  the  plaintiff,  the  case  was 
referred  by  the  court  to  C.  M.  McCorkle  to 
hear  the  evidence  and  pass  upon  the  issues 
of  fact  and  questions  of  law  raised  by  the 
pleadings.  The  referee  made  his  report  to 
the  court,  and  the  plaintiff  filed  several  ex- 
ceptions thereto.  It  further  appears  that, 
"upon  said  exceptions,  the  plaintiff  demanded 
a  trial  of  the  same  by  a  jury."  He  did  not 
tender  any  issue  as  to  any  controverted  fact 
which  he  desired  to  be  submitted  to  a  jury, 
but  simply  asked,  in  a  general  way,  for  a  jury 
trial  upon  the  exceptions  filed  by  him.  Some 
of  the  exceptions  involved  questions  of  law, 
and,  of  course,  they  could  not  be  tried  by  a 
jury,  and  if,  upon  any  exceptions  which  In- 
volved an  issue  of  fact,  the  plaintiff  wished  to 
have  a  jury  trial,  he  should  have  tendered 
the  proper  issue.  The  practice  in  such  cases 
has  been  well  settled  by  adjudications  of  this 
court.  Driller  Company  v.  Worth,  117  N.  C. 
515,  23  S,  E.  427 ;  Ogden  v.  Land  Company, 
146  N.  C.  443,  59  S.  E.  1027.  In  the  last  case 
the  matter  is  fully  discussed,  with  a  citation 
of  authorities.  We  have  not  overlooked  the 
fact  that  the  order  of  reference  was  made,  not 
only  with  the  consent  of  the  plaintiff,  but  at 
his  request  This  was  an  election  on  his  part 
to  have  the  case  tried  by  a  referee.  He  could 
have  insisted  upon  a  trial  by  jury  of  the  is- 
sues of  fact  raised  by  the  pleadings,  but  he 
preferred  not  to  do  so,  thinking,  perhaps,  that 
the  result  would  be  more  favorable  to  him  if 
the  case  should  be  referred.     Haying  made 


his  election  and  thereby  waived  a  Jury  trial, 
he  should  not  now  be  permitted  to  repudiate 
that  which  he  voluntarUy  elected  to  do.  In 
the  appellant's  brief  there  is  no  reference  to 
any  exception  taken  by  him  to  the  referee's 
report,  which  was  affirmed  by  the  court  up- 
on a  full  consideration  of  the  facts  found 
and  the  conclusions  of  law  stated  therein. 

There  was  no  error  In  the  ruling  of  the 
court,  and  we  must  affirm  the  judgment. 

Affirmed. 

(Itt  N.  C.  547) 

DOWD  V.  HOLBROOK. 

(Supreme  Court  of  North  Carolina.     May  11^ 

1910.) 

1.  Principal  Awn  Agent  (J  69*)— Pubchase 
BY  Agent— Benefit. 

Where  an  agent  purchases  for  himself  prop- 
erty he  is  authorized  to  purchase  for  bis  prin- 
cipal, the  title  vests  in  the  principal,  as  is  aim 
the  case  where  the  agent  makes  the  pnrchase 
with  his  own  funds  for  the  principal's  benefit 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  §§  130-145 ;   Dec.  Dig.  fi  69.*} 

2.  Partnership  (§  77*)— Ownership  of  Pbop- 
EETY— Possession  . 

Where   two   persons   are  joint   owneri   of 

property  as  partners,  neither  can  maintain  an 

action  against  the  other  for  exclusive  possession. 

[Ed.  Note.— For  other  cases,  see  Partneishipb 

Cent.  Dig.  §§  125,  145 ;  Dec.  Dig.  §  77.*] 

Appeal  from  « Superior  Court,  Catawha 
County;  Councill, ' Judge. 

Action  by  W.  C.  Dowd  against  W.  B.  Hoi- 
brook  to  recover  possession  of  a  newspaper 
called  "The  Hickory  Democrat,"  together 
with  a  printing  plant  described  in  the  com- 
plaint The  jury  found  that  plaintiff  was 
entitled  to  possession  of  the  property  describ- 
ed in  the  complaint,  and  that  the  value  ther^ 
of  was  11,800,  on  which  Judgment  was  rwi- 
dered  for  plaintiff,  from  which  defendant  a^ 
peals.    Affirmed. 

E.  B.  Cline,  W.  A-  Self,  and  C.  L.  Whiten- 
er,  for  appellant  Witherspoon  &  Wither- 
spoon, McNlnch  &  Justice,  and  W.  C  Felm- 
ster,  for  appellee. 

BROWN,  J.  An  examination  of  the  plead- 
ings and  evidence  shows  quite  clearly  that 
the  controversy  Involves  almost  exclusively 
a  question  of  fact,  and  that  it  is  settled 
against  the  defendant  by  the  verdict  of  the 
jury.  We  are  of  opinion  that  the  numerous 
exceptions  are  without  merit,  and  that  a  dis- 
cussion of  them  is  unnecessary. 

The  case  of  defendant  is  based  largely  up- 
on the  theory  that  he  purchased  certain  ad- 
ditions to  the  newspaper  equipment  and  paid 
for  them  out  of  his  own  funds,  and  that  he 
was  a  part  owner  with  the  plaintiff.  The 
plaintiff  claims  that  defendant  was  his  agent 
and  in  charge  of  the  business  and  that  he  pur- 
chased such  additions  for  plaintiff,  and, 
while  he  may  have  a  debt  against  plalntlfC, 
the  property  became  that  of  the  plaintilT. 
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There  Is  evidence  tx>  prove  that  the  printing 
plant  in  question  was  from  time  to  time  add- 
ed to  and  paid  for  out  of  the  proceeds  of  the 
business,  that  the  defendant  was  managing 
agent  of  the  plaintiff,  and  that  he  made  some 
purchases  for  this  plant  out  of  his  own  funds. 

His  honor  we  think  clearly  and  correctly 
instructed  the  Jury  on  this  feature  of  the 
case.  It  is  well  established  that,  where  an 
agent  purchases  for  himself  prpperty  he  is 
authorized  to  purchase  for  his  principal,  the 
title  to  the  same  immediately  vests  in  the 
principal.  Deep  River  Gold  Mining  Go.  v. 
Fox,  39  N.  C.  61;  Carroll  v.  McKale,  111 
Mich.  348,  69  N.  W.  644 ;  Edwards  v.  Dooley, 
120  N.  Y.  640,  24  N.  E.  827 ;  Bergner  v.  Berg- 
ner,  219  Pa.  113,  67  Atl.  999 ;  31  Cyc.  p.  1471. 
The  principle  is  equally  true  where  the  agent 
makes  such  purchase  with  his  own  private 
funds  for  the  prlndpal's  benefit.  31  Cyc.  p. 
1441;  Bergner  v.  Bergner,  219  Pa.  113,  67 
Atl.  999;  Oliven  v.  Kastor,  45  Tex.  Civ.  App. 
655,  101  S.  W.  563. 

The  defendant  handed  up  three  prayers 
for  instruction  which  were  given  by  the  court 
and  upon  which  the  defense  was  based.  Aft- 
er reading  them  to  the  Jury,  his  honor  stat- 
ed clearly  and  correctly:  "I  conceive  that  to 
be  the  law,  gentlemen  of  the  Jury,  that,  where 
two  people  are  Joint  owners  of  a  piece  of 
property,  neither  one  can  maintain  an  action 
for  the  exclusive  possession  against  the  oth- 
er. So,  if  the  plaintiff  has  failed  to  satisfy 
you  that  he  is  the  sole  owner  of  the  property, 
then,  whatever  his  rights  may  be  as  a  part- 
ner, you  should  answer  the  first  Issue  *No.* " 
We  think  the  case  has  been  well  and  fairly 
tried,  and  we  are  unable  to  find  any  error  in 
the  record  of  which  the  defendant  can  Justly 
complain. 

No  error. 


(152  N.  a  687) 

HELMS  V.  HOLTON. 

(Supreme  Court  of  North  Carolina.     May  11. 

1910.) 

!•  Appbai.  and  EIrrob  (S  916*)— Judgment  on 
Pleadings— Review. 

On  appeal  from  a  judgment  for  plalntiflf  on 
the  pleadings  in  an  action  on  certain  notes,  in 
which  defendant  pleaded  fraud  as  a  defense  and 
a  counterclaim  or  set-off,  it  mast  be  assumed 
that  the  trial  court  held  that  the  facts  pleaded 
in  the  answer  did  not  constitute  a  defense  or  a 
counterclaim  or  set-off  available  to  the  defend- 
ant. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  916.*] 

2.  Pleading  (§S50*)—  Motions  —  Judgment 

ON  Pleadings. 

A  motion  for  judgment  for  plaintiff  on  the 
pleadings  is  in  effect  a  demurrer  to  the  answer, 
and,  as  such,  admits  the  truth  of  the  facts  al- 
leged, and  denied  their  legal  sufficiency. 

[Ed.    Note.— For-  other    cases,    see    Pleading, 
Dec.  Dig.  S    S50.*] 

8.  Bills  and  Notes  (8  103*)  —  Defenses  — 
Fraudulent  Representations. 

Plaintiff  and  defendant  having  organized  a 
corporation   to  operate  a  wholesale  drug  busi- 


ness, plaintiff  agreed  to  take  stock  to  the  amount 
of  $10,000,  and  defendant  agreed  to  take  an 
equal  share,  to  be  paid  by  transferring  the  stock 
of  a  retail  drug  business  and  the  deficiency  in 
cash.  The  corporation  determined  to  construct 
a  tmilding,  for  which  purpose  money  was  bor- 
rowed from  certain  banks  on  its  notes  indorsed 
by  both  plaintiff  and  defendant,  thej  agreeing 
to  defer  pajrment  of  the  stock  subscnptions  un- 
til completion  of  the  building.  Plaintiff  loaned 
to  the  corporation  J6,000,  which  he  held  as 
guardian,  the  note  being  made  payable  to  him  as 
guardian  and  indorsed  by  both  plaintiff  and  de- 
fendant. On  completion  of  the  building,  de- 
fendant requested  plaintiff  to  pay  his  subscrip- 
tion, when  he  told  defendant  that  he  was  utterly 
insolvent.  These  statements  were  false,  but  de- 
fendant, believing  them,  at  plaintiff's  suggestion, 
took  the  property  of  the  corporation  and  as- 
sumed all  its  debts,  including  that  due  plaintiff 
as  ^ardian,  and  thereafter  gave  new  notes  to 
plaintiff  representing  such  loan.  Defendant 
claimed  that  such  representation  was  a  trick 
conceived  by  plaintiff  to  escape  e<iual  liability 
on  the  notes  and  stock  subscription,  that  the 
corporation  was  thereby  rendered  insolvent,  and 
defendant  compelled  to  pay  large  sums  pursu- 
ant thereto,  and  that  its  falsity  was  not  discov- 
ered until  more  than  three  years  after  the  busi- 
ness was  started,  when  defendant  declined  to 
pay  the  note  sued  on  then  held  by  plaintiff. 
Held,  that  such  false  representation  constituted 
prima  facie  actionable  fraud  and  a  defense  to 
the  notes,  though  defendant,  being  jointlv  bound 
on  the  original  notes,  might  eventually  have 
been  compelled  to  pay  them  in  any  event. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  §§  233-240;  Dec.  Dig.  § 
103.*]     . 

Appeal  from  Superior  Court,  Guilford 
County;  Ward,  Judge. 

Action  by  J.  D.  Helms  against  C.  E.  Hol- 
ton.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Judgment  was  rendered  for  the  plaintiff 
upon  the  pleadings.  Defendant  excepted  and 
appealed  to  this  court.  The  plalntiflf  sued  to 
recover  $6,000,  evidenced  by  three  notes,  for 
$1,000,  $2,000,  and  $3,000,  each  dated  October 
1,  1902,  and  Interest  from  October  1,  1904. 
Defendant  admitted  execution  of  the  several 
notes,  and  that  he  had  paid  no  part  of  the 
principal  and  no  interest  since  OctDber  1, 
1904.  The  defendant  alleged  matters  in  de- 
fense and  as  a  counterclaim  which  may  be 
thus  summarized:  He  alleged:  That  in 
July,  1901,  plaintiff  and  himself  agreed  to 
embark  In  the  wholesale  drug  business  In 
Greensboro,  and  to  that  end  they  agreed  to 
organize  a  corporation  to  be  known  as  the 
Holton-Helms  Drug  Company.  That  plain- 
tiff stated  that  he  was  able  to,  and  would, 
take  stock  therein  to  the  amount  of  $10,000 
in  cash,  and  appellant,  being  then  engaged  in 
the  retail  drug  business  In  Greensboro,  also 
agreed  to  take  $10,000  of  stock  In  said  com- 
pany, putting  in  said  retail  drug  business  at 
Its  inventory  value,  and  agreeing  to  make  up 
any  deficiency  in  his  said  subscription  In 
cash.  That  said  corporation  was  according- 
ly organized  with  an  authorized  capital  stock 
of  $100,000,  and  a  subscribed  capital  stock 
of  $25,000,  consisting  of  the  two  subscrip- 
tions above  mentioned,  and  a  subscription  of 


•For  othiir  cmos  »m  same  topic  and  secUon  NUMBER  la  Dec.  4  Am.  Digs.  1907  to  date.  4  Reporter  CndexeA 
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$5,000  by  another  person.  That  said  cor- 
poration in  supposed  furtherance  of  the  said 
business  venture  leased  from  W.  D.  McAdoo 
a  lot  in  Greensboro,  next  to  the  McAdoo  Ho- 
tel, and  undertook  to  erect  a  building  there- 
on, part  of  which  was  to  be  used  for  the 
business  of  said  corporation  and  part  for  ho- 
tel purposes.  That,  in  order  to  carry  out 
this  building  scheme,  said  corporation  agreed 
to  take  over,  and  did  take  over,  from  the 
lessee  of  said  McAdoo  Hotel  the  unexpired 
portion  of  the  lease  upon  said  hotel,  then 
having  several  years  to  run,  in  order  to  avoid 
complications  arising  from  the  interference 
with  said  lessee's  rights  to  light  and  air,  like- 
ly to  be  caused  by  the  erection  of  said  new 
building  adjacent  to  said  hotel.  The  first  of 
these  leases  was  executed  by  the  Holton- 
Helms  Drug  Company  and  by  W.  D.  McAdoo, 
and  the  second  by  the  same  parties  and  C.  E. 
Holton  and  J.  D.  Helms  individually.  That 
plaintiff  and  defendant  agreed,  in  order  to 
raise  the  money  to  erect  said  building,  that 
said  corporation  should  borrow  the  necessary 
funds  from  certain  banks  upon  its  note,  in- 
dorsed by  both  plaintiff  and  defendant,  and 
they  agreed  to  defer  calling  for  the  payment 
of  said  subscriptions  to  said  capital  stock 
until  after  the  completion  of  said  building, 
and  this  was  accordingly  done.  That  said  J. 
D.  Helms  had  then  in  his  hands  as  guardian 
the  sum  of  $6,000,  and  this  sum  he  agreed 
to  loan,  and  did  loan,  to  said  corporation  up- 
on its  note  payable  to  him  as  guardian,  and 
indorsed  by  both  J.  D.  Helms  and  0.  E.  Hol- 
ton, "and  in  this  way  the  funds  represented 
by  the  notes  sued  on  were  first  evidenced." 
That,  upon  the  completion  of  said  building, 
appellant  requested  of  respondent  that  he 
pay  his  said  subscription  of  $10,000,  but  re- 
spondent delayed  doing  so,  and  finally  stated 
to  appellant  that  he,  respondent,  **was  utter- 
ly without  assets  of  his  own  of  any  kind,  and 
was  utterly  unable  to  pay  his  said  subscrip- 
tion of  $10,000  to  the  capital  stock  of  said 
corporation,  or  any  other  sum,  stating  at 
the  time  that  all  the  assets  he  possessed  of 
every  kind  and  nature,  even  including  his 
policies  of  life  insurance,  had  been  thereto- 
fore incumbered  by  mortgage  to  their  full 
value."  That  at  that  time  the  indebtedness 
of  the  corporation  was  $27,699.51,  Incurred 
almost  wholly  on  the  indorsements  of  the 
plaintiff  and  defendant  That,  believing 
these  statements  to  be  true  and  in  reliance 
upon  them,  with  the  consent  and  at  the  sug- 
gestion of  plaintiff,  the  defendant  took  the 
property  of  the  corporation,  assumed  all  its 
Indebtedness  (including  that  due  plaintiff  as 
guardian),  and  has  paid  the  same  or  by  exe- 
cuting new  notes  has  relieved  the  plaintiff 
from  liability  to  the  holders.  That  new  notes 
were  executed  to  plaintiff.  That  the  state- 
ments made  by  plaintiff  were  false  and 
fraudulent.  That  they  were  cunningly  de- 
vised to  deceive  and  defraud  defendant,  and 
a  trick  and  device  conceived  by  plaintiff  to 
escape  his  equal  liability  upon  the  notes,  and 


his  payment  of  his  stock  subscription.  That 
the  corporation  was  thereby  rendered  insol- 
vent, and  that  defendant,  relying  upon  these 
false  and  fraudulent  statements,  was  induced 
to,  and  did,  pay  out  large  sums  of  money. 
That  the  falsity  of  plaintiff's  statements  and 
the  fraud  imposed  upon  defendant  by  plain- 
tiff was  not  discovered  until  the  fall  of  1904, 
when  defendant  declined  to  pay  the  notes 
sued  upon,  thai  held  by  plaintiff. 

W.  P.  Bynum  and  King  &  Kimball,  for  ap- 
pellant Stedman  &  XJooke  and  R.  C.  Strud- 
wlck,  for  appellee; 

MANNING,  J.  This  appeal  coming  t^o  ns 
from  a  Judgment  granted  to  the  plaintiff  up- 
on the  pleadings,  we  must,  of  course,  assume 
that  his  honor  held  that  the  facts  set  up  in 
the  answer  did  not  constitute  in  law  or  equi- 
ty a  defense  to  the  notes  or  a  counterclaim 
or  set-off  available  to  the  defendant  The 
motion  of  the  plaintiff  for  judgment  upon 
the  pleadings  was  in  effect  a  demurrer  to  the 
answer,  and,  being  such,  admitted  the  truth 
of  the  facts  alleged  in  the  answer,  and.  de- 
nied only  their  legal  sufficiency.  Consider- 
ing the  facts  alleged  in  the  answer  to  be  true, 
we  ^hink  they  amount  to  an  actionat)le  fraud, 
resulting  directly  in  such  danaages  to  the  de- 
fendant as  fure  capable  of  admeasurement  un- 
der accepted  and  established  rules.  The 
chief  contention  relied  upon  by  plaintiff  is 
that  there  is  "no  legal  causal  connection  be- 
tween the  alleged  false  representations  and 
the  alleged  damages.*'  The  defendant  alleg- 
es that,  by  reason  of  the  false  representations, 
believed  by  him  and  relied  upon  by  him,  he 
was  induced  to  relieve  the  plaintiff  of  his 
liability  on  notes  aggregating  several  thou- 
sand dollars,  and  himself  alone  to  assume  the 
payment  of  these  notes.  The  plaintiff  and 
defendant  occupied  to  these  notes  the  relation 
of  co-sureties  or  co-lndorsers  for  an  insolvent 
corporation,  in  which  plaintiff  and  defendant 
owned  equal  interests.  The  plaintiff  never 
paid  a  dollar  of  his  subscription,  while  the 
defendant  had  performed,  in  every  particu- 
lar, his  obligation.  By  his  misrepresenta- 
tions the  plaintiff  has  avoided  the  payment  of 
his  stock  subscription  and  the  payment  of 
his  one-half  of  the  balance  on  the  notes  un- 
paid by  the  corporation,  and  has  cast  upon 
the  defendant  the  entire  burden  of  liabili- 
ty Jointly  incurred  by  the  plaintiff  and  de- 
fendant The  advantage  which  the  plaintiff 
sought  is  aj^rent;  and  the  disadvantage 
and  loss  to  the  defendant  must  t>e  equally 
clear,  for  what  the  plaintiff  escaped  by  his 
false  representations  has  fallen  upon  the  de- 
fendant It  is  alleged  that  the  insolvency  of 
the  corporation  was  well  known  to  the  plain- 
tiff. The  enterprise  Jointly  undertaken  by 
plaintiff  and  defendant  had  failed,  and  In  or- 
der to  escape  a  liability  then  fixed,  and 
which  plaintiff  would  be  called  upon  to  meet 
equally  with  defendant,  the  plaintiff,  it  is  al- 
leged, resorted  to  the  device  of  fials^  plead- 
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ing  his  own  Insolvency,  and  In  the  presence 
of  the  common  disaster  appealed  to  the  de* 
fendant  to  save  himself  as  best  he  could. 
It  is  no  answer  to  the  false  statements  to 
say  that  as  defendant  was  bound  on  the 
notes,  and  under  our  statute,  his  liability 
was  both  joint  and  several.  He  might  even- 
tually have  been  forced  to  pay  the  full 
amounts.  This  eventuality  did  not  Justify  the 
plaintiff  in  resorting  to  a  falsehood  to  avoid 
his  equal  responsibility.  Wilbur  v.  Prior,  67 
Vt.  506,  3*2  Atl.  474.  Were  the  false  represen- 
tations of  plaintiff  of  such  character  as  to  con- 
stitute actionable  fraud?  In  Richards  v. 
Hunt,  6  Vt  251,  27  Am.  Dec.  545,  the  facts 
were  that  plaintiffs,  as  creditors,  had  been 
induced  by  the  debtor's  false  representations 
of  insolvency  and  poverty  to  compromise  their 
claim  and  to  discharge  the  defendant  from 
their  debt,  and  the  court  said:  "That  the  de- 
fendant intended  his  representations  should 
be  relied  upon  is  evident  from  the  circum- 
stances under  which,  and  the  purpose  for 
which,  they  were  made.  That  they  were  re- 
lied upon  'by  the  orators  Is  equally  evident 
from  their  conduct  in  accepting  so  small  a 
portion  in  lieu  of  their  whole  debt  And  that 
they  were  injured  is  equally  apparent  from 
the  obvious  ability  of  the  respondent  to  pay 
t^e  whole  debt,  which  is  disclosed  by  the  case. 
There  is  in  this  case  no  ground  for  supposing 
the  respondent  ignorant  of  his  own  affairs. 
He  must  therefore  be  held  to  strict  truth  in 
bis  representations.  Were  these  representa- 
tions true?  The  tenor  of  them  is  that  the 
respondent  was  poor  and  destitute;  that  he 
bad  no  resource  for  the  maintenance  of  a  nu- 
merous family  but  his  personal  labor;  that  he 
had  not  the  means  of  paying  the  debt;  and 
that  if  payment  was  insisted  on,  he  should 
be  driven  to  take  advantage  of  the  poor  debt- 
-or's  oath.  Now,  the  reverse  of  all  this  was 
true.  •  •  •  The  case  falls,  then,  within 
the  ordinary  rules  for  equitable  relief  In  oth- 
er casesw  Is  there  any  reason  why  these  rules 
should  not  be  applied?  If  equity  requires 
good  faith  in  all  business  transactions,  why 
not  in  this?  Can  any  reason  be  given  why 
an  appeal  to  the  humanity  and  charitable 
feelings  of  a  creditor  should  not  be  conducted 
with  truth  and  honesty?  Or  shall  we  deny  to 
the  party  defrauded  of  his  property  through 
the  medium  of  his  benevolent  and  honorable 
feelings  the  relief  which  we  should  afford  to 
him  if  overreached  In  the  competitions  of 
avarice?"  Reynolds  v.  French,  8  Vt  85,  30 
Am.  Dec.  456;  Phettiplace  v.  Sayles,  4  Ma- 
son, 312,  Fed.  Cas.  No.  11,083;  Irving  v. 
Humphrey,  1  Hopk.  Oh.  (N.  Y.)  284.  In  May 
V.  Loomis,  140  N.  G.  350,  52  S.  B.  728,  Mr.  Jus- 
tice Hoke,  in  commenting  upon  the  facts  pre- 
sented in  that  case,  said,  and  we  now  quote 
It  as  applicable  to  the  present  case:  "Accept- 
ing the  testimony  favoring  defendant's  claim 
as  true,  and  we  are  required  so  to  accept  it 
where  a  nonsuit  Is  directed  against  the  party 
VI  ho  offers  It  the  facts  disclose  a  dear  case 
of  deliberate  fraud  in  which  there  appears 


every  element  of  an  actionable  wrong— false 
representations  as  to  material  facts,  knowing- 
ly and  willfully  made  as  an  Inducement  to 
the  conti'act  and  by  which  the  same  was  ef- 
fected, reasonably  relied  ux>on  by  tlie  other 
party,  and  causing  pecuniary  damage.**  It 
is  further  contended  by  the  plaintiff  that  "the 
parties  stood  on  equal  footing.  The  means  of 
correct  information  were  equally  open  to 
both.  No  artifice  to  conceal  the  true. state 
of  facts  is  alleged."  We  may  assume  as  true 
that  both  plaintiff  and  defendant  had  not 
only  equal  means  of  information,  but  equal 
knowledge  of  the  affairs  of  the  corporation  in 
wlilch  they  were  both  equally  interested,  but 
we  cannot  assume  that  defendant  was  equal- 
ly cognizant  with  plaintiff  of  his  private  af- 
fairs and  his  financial  condition.  The  plain- 
tiff must  be  presumed  to  know  his  own  finan- 
cial condition.  The  defendant  alleged  that 
the  representations  made  to  him  by  plaintiff 
that  he  was  utterly  Insolvent — ^that  even  his 
life  insurance  policies  were  pledged  for  their 
full  value— were  false  and  knowingly  false, 
and  that  he  discovered  their  falsity  about 
two  years  thereafter.  How  can  we  assume 
that  of  these  things  defendant  had  equal  In- 
formation with  the  plaintiff?  In  Llnlngton 
V.  Strong,  107  111.  295,  the  court  said:  "While 
the  law  requires  of  all  persons  the  exercise 
of  reasonable  prudence  in  the  business  of  life, 
and  does  not  permit  one  to  rest  Indifferent  in 
reliance  upon  the  interested  representations 
of  an  adverse  party,  still  there  is  a  certain 
limit  to  this  rule,  and  as  between  the  original 
parties,  when  it  appears  that  one  has  been 
guilty  of  an  Intentional  and  deliberate  fraud, 
by  which,  to  his  knowledge,  the  other  has 
been  misled  and  influenced  in  his  action,  he 
cannot  escape  the  legal  consequences  of  his 
fraudulent  conduct  by  saying  that  the  fraud 
might  have  been  discovered  had  the  party 
whom  he  deceived  exercised  reasonable  care 
and  diligence."  In  1  Jaggard  on  Torts,  ppw 
595,  596,  the  author  says:  "There  is  indeed 
a  strong  inclljiation  on  the  part  of  the  courts 
to  hold,  without  any  qualification,  that  a 
I)er8on  guilty  of  a  fraudulent  mlsrepresenta* 
tion  cannot  escape  the  effects  of  his  fault  on 
the  ground  of  the  injured  party's  negligence. 
The  doctrine  Is  well  settled  as  a  rule  that  a 
party  guilty  of  fraudulent  conduct  shall  not 
be  allowed  to  cry  'negligence'  as  against  his 
own  deliberate  fraud."  Blacknall  v.  Row- 
land, 108  N.  O.  554,  13  S.  B.  191,  s.  c.  116  N. 
C.  389,  21  8.  B.  296;  May  v.  Loomis,  supfa. 
In  determining  this  appeal,  it  is  not  necessary 
that  we.  should  lay  down  the  rule  for  measur- 
ing the  damages  sustained  by  the  defendant; 
but  it  seems  proper  for  us  to  discuss  this  to 
some  extent  In  Irving  y.  Humphrey,  1 
Hopk.  Ch.  (N.  Y.)  284,  the  court  held  that  the 
defendant  should  be  required  to  make  his 
representations  good.  In  Crater  v.  Binnlnger, 
33  N.  3.  Law,  513,  97  Am.  Dec.  737,  the  court 
held:  "In  cases  of  fraud,  the  true  rule  of 
damages  is  that  the  wrongdoer  must  an- 
swer for  those  results  injurious  to  the  other 
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party  which  must  be  presumed  to  have  been 
within  his  contemplation  at  the  time  of  the 
commission  of  the  fraud.  The  plalntlfiP  hav- 
ing been  entitled  by  the  deceit  of  the  defend- 
ant to  enter  into  an  oil  speculation,  the  de- 
fendant was  resi>onsible  for  the  moneys  put 
into  the  scheme  by  the  plaintiff  In  the  ordi- 
nary course  of  the  business,  and  which  mon- 
eys were  lost,  and  that  from  such  moneys 
must  be  deducted  the  value  of  the  interest 
which  plaintiff  retained  in  the  property  held 
b^y  those  associated  in  the  speculation."  As 
defendant,  under  the  doctrine  laid  down  in 
May  V.  Loomis,  supra,  and  since  then  ap- 
proved by  this  court,  cannot  rescind  the  con- 
tract, and  cannot  restore  the  status  quo  exist- 
ent at  the  time  of  the  false  representation, 
we  think  the  proper  measure  of  defendant's 
damage  is  the  difference  between  the  value  of 
the  assets  of  the  corporation  with  full  per- 
formance of  his  obligations  by  the  plaintiff, 
and  the  value  at  the  time  with  plaintiff's  obli- 
gations unperformed.  All  that  plaintiff  could 
have  been  required  to  do  was  to  perform  his 
obligations.  If  he  escaped  these  by  fraud  and 
the  burden  of  the  entire  responsibility  was  as- 
sumed by  defendant — the  victim  of  the  fraud 
— ^the  plaintiff  would  have  no  just  ground  to 
complain  that  he  should  be  required  to  an- 
swer in  damages  for  a  difference  in  value  di- 
rectly caused  by  his  own  fraud  and  deceit. 
This  rule  would  eliminate  the  contention  of 
plaintiff  that  the  damages  suffered  by  the  de- 
fendant are  damages  resulting  from  a  bad 
business  venture.  We  think,  therefore,  that 
his  honor  erred  In  rendering  Judgment  for  the 
plaintiff  upon  the  pleadings.  The  judgment 
BO  rendered  is  vacated,  and  the  case  is  re- 
manded that  the  matters  pleaded  as  a  de- 
fense and  counterclaim  shall  be  submitted  to 
a  jury  upon  proper  issues. 
Reversed. 
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PHILLIPS  V.  ORR  et  al. 

(Supreme  Court  of  North  Carolina.     May  11, 

1910.) 

Negligence  (§  29*)— Bathing — Drowning  of 
Bathers— LiABiLiTT. 

A  city  park  contained  a  small  lake^  in 
which  people  were  permitted  to  bathe.  Defend- 
ant O.,  chief  of  police,  was  directed  by  the  city 
to  stop  nude  bathing  in  the  lake,  and  later,  on 
the  application  of  certain  young  men,  procured  a 
half  dozen  bathing  suits,  which  be  placed  in 
charge  of  a  park  commissioner,  who  rented  them 
for  25  cents  each,  but  bathers  having  suits 
bathed  without  charge.  The  succeeding  year,  a 
rough  shack  was  built  to  afford  bathers  an  oi>- 
portunity  to  change  their  clothes  free  of  charge. 
Flaintiff^s  intestate  was  bathing  in  the  lake, 
and,  after  having  been  in  nearly  two  hours,  de- 
fendant P.,  the  policeman  in  charge,  seeing  that 
his  lips  were  blue,  ordered  him  to  come  out  He 
did  so,  but  went  to  another  part  of  the  lake, 
where  he  was  concealed  from  P.,  and  went  in 
again,  where  he  soon  after  was  seized  with  a 
cramp  and  drowned.  Defendant  P.  endeavored 
to  rescue  him  within  two  or  three  minutes,  and 
defendant  O.  instituted  efforts  within  about  30 


minutes,  which  resulted  in  the  recov«»ry  of  his 
body.  Heldf  that  defendants  were  not  main- 
taining a  public  bathing  resort,  and  were  not 
liable  for  his  death  on  the  theory  that  they  had 
failed  to  provide  necessary  appliances  and  su- 
pervision for  guarding  and  protecting  the  safe- 
ty of  bathers,  etc. 

[Ed.  Note.^For  other  cases,  see  N^ligence, 
Dec  Dig.  §  29.*] 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Webb,  Judge. 

Action  by  T.  B.  Phillips,  as  administrator 
of  Horace  Phillips,  deceased,  against  W.  S. 
Orr  and  others.  Judgment  of  nonsuit,  and 
plaintiff  appeals.    Affirmed. 

At  the  close  of  plaintiff's  evidence,  defend- 
ant moved  for  judgment  as  of  nonsuit,  and 
renewed  this  motion  at  the  close  of  the  en- 
tire evidence.  The  motion  was  allowed,  and 
plaintiff  excepted  and  appealed.  The  facts 
established  by  the  evidence  are  as  follows: 
Horace  Phillips,  the  plaintiff's  Intestate,  a 
boy  between  15  and  16  years  of  age,  of  good 
size,  and  apparently  sound  and  healthy,  a 
good  swimmer,  was  drowned  on  the  after- 
noon of  July  5,  1908,  in  a  lake  or  pond  in 
Latta  Park,  in  the  city  of  Charlotte.  The 
park  is  open  to  the  white  public  and  so  ia 
the  lake  or  pond.  The  only  restrictions  plac- 
ed upon  the  use  of  the  lake  was  that  bath- 
ers should  not  go  in  nude.  The  lake  was 
about  100  yards  long,  by  about  100  feet  wlde^ 
and  was  situate  In  a  part  of  the  park  fre- 
quented by  ladles,  children,  and  men.  Drive- 
ways and  walkways  were  around  and  near 
the  pond,  so  that  the  lake  was  easily  visible 
to  persons  in  the  park.  In  1907  complaint 
was  made  that  the  boys  were  bathing  in 
the  pond  in  a  nude  condition,  and  the  defend- 
ant Orr,  then  chief  of  police,  was  directed  by 
the  board  of  public  safety  of  the  city,  having 
charge  and  direction  of  its  police  force,  to 
put  a  stop  to  nude  bathing  In  the  lake.  The 
defendant  stationed  a  policeman  In  the  park 
to  prevent  this.  Being  appealed  to  by  some 
young  men,  the  defendant  Orr  bought  a  h.ilf 
dozen  bathing  suits,  and  put  them  In  charge 
of  the  policeman  in  charge  of  the  park,  and 
these  were  rented  for  25  cents  each.  Any 
bather  having  his  own  suit  went  In  the  lake 
without  charge.  The  defendant  Orr  had  no 
further  or  other  control  of  the  lake  than  to 
prevent  nude  bathing.  In  1908  the  same 
status  continued,  except  that  a  rough  shack 
was  put  up  for  a  dressing  room.  Theretofore 
the  bathers  concealed  themselves  in  the  bush- 
es while  dressing  and  undressing.  A  spring 
board  and  three  rough  canoes  were  put  on 
the  lake  and  a  rope  300  feet  long  provided. 
For  the  use  of  a  boat  a  charge  of  10  cents 
per  hour  was  charged.  There  were  no  other 
appliances  for  the  safety  of  the  bathers  pro- 
vided. The  lake  varied  in  depth  from  6  or 
8  inches  to  12  feet.  On  the  afternoon  of  the 
drowning,  the  intestate,  in  company  with 
other  boys  and  some  men,  was  in  bathing. 
The  intestate  rented  his  suit,  but  there  were 


•For  oth«r  cabm  see  same  topic  and  eection  NUMBER  la  Dec.  A  Am.  Digs.  1907  to  dAte,  4  Reporter  Indezw 
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other  bathers  who  were  using  their  own 
suits.  After  having  been  In  for  nearly  two 
boars,  the  defendant  Phillips — ^the  policeman 
then  In  charge — saw  deceased  standing  In- 
water  about  8  Inches  deep,  and,  observing 
that  he  seemed  to  be  cold,  that  his  lips  were 
blue,  told  him  to  come  out  and  put  on  his 
clothes ;  that,  apparently  obeying  him,  the  In- 
testate came  out,  went  In  the  direction  of  the 
dressing  room,  but  Instead  of  dressing  went 
to  another  part  of  the  lake  where  he  was 
concealed  from  the  view  of  the  defendant 
Phillips,  and  went  In  the  pond  again;  that 
he  had  been  In  only  a  few  minutes  when  he 
told  a  companion  he  bad  cramp  in  his  left 
arm  and  leg ;  that  this  companion  was  about 
20  feet  away,  sitting  on  the  dam,  and,  as  de- 
ceased Indicated  a  purpose  to  come  to  him, 
told  him  not  to  do  so,  but  that  he  would  come 
to  the  deceased.  Disregarding  this  warning, 
the  deceased  started  to  swim  to  his  compan- 
ion, when,  after  going  about  10  feet,  he  sank, 
called,  and,  before  he  could  be  rescued,  was 
drowned.  Deceased  was  a  good  swimmer, 
and  had  that  afternoon  been  swimming  all 
over  the  lake.  Lester  Ross,  the  youth  who 
was  sitting  on  the  dam,  gave  the  alarm.  The 
defendant  Phillips  came  out  in  a  boat  in  two 
or  three  minutes.  The  other  bathers  came, 
but  they  were  unable  by  diving  and  feeling 
with  a  paddle  to  locate  the  body.  In  a  short 
time  the  defendant  Orr,  who  had  been  called 
by  phone,  came  out  with  a  fire  pole  or  hook, 
and,  the  body  being  located,  one  of  the  bath- 
ers dived  for  It,  and  brought  It  up.  This  was 
about  30  minutes  after  the  disappearance  of 
the  deceased  under  the  water.  The  efTorts 
to  resuscitate  him  were  tinavalllng.  The 
plaintiff,  having  qualified  as  administrator 
of  the  deceased,  his  son,  brought  this  action 
against  Orr  and  Phillips  to  recover  damages 
for  the  death  of  the  deceased,  which  he  al- 
leges to  have  been  caused  by  a  breach  of 
duty  of  the  defendants.  In  that  they  were 
running  a  bathing  establishment  for  profit 
at  this  pond,  and  did  not  provide  the  neces- 
sary appliances  and  supervision  for  guarding 
and  protecting  the  safety  of  the  bathers  who 
came  there  by  the  invitation  of  the  defend- 
ants, and  failed  to  post  signals  at  the  deep 
places  In  the  lake  to  warn  the  bathers  of  the 
danger ;  that  no  means  were  provided  for  re- 
covering quickly  drowning  bodies,  or  rescu- 
ing the  bathers  in  distress,  or  resuscitating 
the  bodies  recovered.  The  above  statement 
presents  the  facts  upon  which  his  honor  al- 
lowed the  motion  of  nonsuit 

J.  D.  McCall,  Brevard  Nixon,  and  Clark- 
son  &  Duls,  for  appellant  Maxwell  &  Keer- 
ans  and  Stewart  &  McRae,  for  appellees. 

MANNING,  J.  This  case  coming  to  us 
by  appeal  from  a  Judgment  of  nonsuit  at  the 
close  of  all  the  evidence,  we  must,  as  has 
been  frequently  said  by  this  court,  construe 
tbe  evidence  "In  the  view  most  favorable  to 
the  plaintiff,  and  every  fact  which  It  tends 
to  prove,  and  which  Is  an  essential  Ingredient 


of  the  cause  of  action,  must  be  taken  as  es- 
tablished, as  the  jury  might  have  found 
those  facts  from  the  testimony.''  Morton  v. 
Lumber  Co.  (at  this  term)  67  S.  K  67,  and 
cases  cited.  The  theory  upon  which  plaintiff 
seeks  to  recover,  as  appears  from  the  com- 
plaint, the  evidence  and  briefs  filed,  and  the 
only  theory  upon  which  he  could  recover,  is 
that  defendants  were  engaged  in  the  business 
of  carrying  on  a  public  bathing  resort,  and 
were  negligent  In  performing  the  duties  im- 
posed upon  them  as  such  proprietors.  The 
cases  relied  upon  by  plaintiff,  not  only  to 
show  the  extent  of  the  duty  Imposed  upon 
defendants,  but  to  support  his  contention  that 
his  honor  erred  in  not  submitting  the  case 
to  the  Jury,  are  Dlnnlhan  v.  L.  O.  B.  Imp. 
Co.,  8  App.  Div.  509,  40  N.  Y.  Supp.  764; 
Brotherton  v.  Manhattan  Beach  Imp.  Co.,  60 
Neb.  214,  69  N.  W.  757 ;  Id.,  48  Neb.  563,  67 
N.  W.  479,  33  L.  R.  A.  598,  58  Am.  St.  Rep. 
709;  Larkln  v.  Saltair  Beach  Co.,  30  Utah, 
86,  83  Pac.  686,  3  L.  R.  A.  (N.  S.)  982,  U6 
Am.  St  Rep.  818 ;  Boyce  v.  Union  Pacific  R. 
R.  Co.,  8  Utah,  353,  31  Pac.  450,  18  L.  R.  A. 
509 ;  McGraw  v.  District  of  Columbia,  3  App. 
Cas.  (D.  a)  25  L.  R.  A.  691 ;  Bass  v.  Reltdorf , 
25  Ind.  App.  650,  58  N.  B.  95;  29  Cyc.  466. 
These  cases  deal  with  the  duty  owing  by  the 
owners  or  proprietors  of  public  bathing  re- 
sorts. 

In  the  view  which  we  regard  as  decisive  of 
this  appeal,  we  deem  it  unnecessary  to  de- 
termine the  extent  of  duty  or  measure  of  lia- 
bility of  a  person  or  corporation  maintaining 
a  public  bathing  resort.  The  initial  question 
to  be  determined  Is  whether,  upon  the  evi- 
dence, the  defendants  were  maintaining  a 
public  bathing  resort,  and  we  think  the  evi- 
dence, considered  In  its  most  favorable  view 
for  the  plaintiff,  falls  to  show  that  the  de- 
fendants were  operating  such  a  resort,  or, 
in  fact,  were  conducting  any  kind  of  a  bath- 
ing resort.  They  had  no  control  over  the 
park  or  the  lake,  by  lease  or  otherwise,  ex- 
cept to  prevent  nude  persons  from  bathing 
In  the  lake.  Itself  a  public  nuisance.  Any 
person  desiring  to  bathe  In  the  lake  properly 
clothed  could  do  so  without  the  permission 
of  either  of  the  defendants,  and  without  pay« 
ing  toll  to  them.  The  defendants  had  no 
lease  upon  the  lake  or  the  park,  nor  any  ex- 
clusive privileges  of  bathing,  furnishing  bath- 
ing suits,  or  any  control  over  those  bathing 
in  the  lake.  The  fact  chiefly  relied  upon  by 
plaintiff  is  that  the  defendant  had  six  bath- 
ing suits,  which  they  rented  to  persons  desir- 
ing to  bathe,  at  25  cents  each,  but  this  Is 
wholly  insufficient  to  entitle  the  defendants 
to  be  designated  as  the  proprietors  of  a  bath- 
ing resort  In  view  of  the  other  facts  pres^it- 
ed  by  plaintiff  through  Mr.  Latta.  They 
could  as  well  have  furnished  these  from  an 
office  or  store  In  the  city  a  half  mile  away. 
The  defendants  did  no  advertising,  by  poster 
or  in  newspaper,  nor  does  It  appear  that  they 
even  solicited  any  person  to  bathe  in  the 
waters  of  the  lake.     Those  who  had  their 
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own  bathing  salts  bathed  tn  the  lake  ad 
libitum  and  without  price.  The  defendant 
Phillips  was  present  as  a  public  ollicer  to 
prevent  those  so  evilly  inclined  from  bathing 
nude  In  the  water.  Further,  it  clearly  ap- 
pears from  the  evidence  that  the  defendant 
Phillips,  observing  the  appearance  of  the  in- 
testate, directed  him  to  come  out  and  to 
dress.  The  intestate  did  come  out;  went 
towards  the  "dressing  room" — a  rude  struc- 
ture built  by  nailing  a  few  planks  to  some 
trees  to  screen  the  bathers  while  dressing 
and  undressing — and  entered  the  lake  again 
at  a  place  concealed  by  bushes,  out  of  the 
sight  of  the  defendant  Phillips,  when  soon 
after  unfortunately  he  was  drowned.  Prompt- 
ly upon  the  alarm  of  danger,  the  policeman, 
Phillips,  went  to  the  rescue  of  the  drowning 
youth.  So  did  all  those  in  bathing,  and  they 
attempted  by  every  means  at  their  command 
to  find  his  body.  The  accident  was  unfor- 
tunate, but  taking  that  view  of  the  evidence 
most  favorable  to  the  plaintiff,  and  regard- 
ing as  established  every  essential  ingredient 
of  the  cause  of  action  that  is  permissible  by 
the  evidence,  we  think  It  fails  to  show  any 
breach  of  duty  owing  by  the  defendants,  or 
either  of  them,  to  the  deceased,  and  hence  to 
establish  facts  sufficient  in  law  to  fix  upon 
them  liability  to  the  plaintiff  for  the  death 
of  his  intestate.  In  our  opinion  there  was  no 
error  in  sustaining  the  motion  for  judgment 
as  upon  nonsuit,  and  the  Judgment  is  af- 
firmed. 
A^rmed. 


(152  N.  C.  6S1) 

BOST  V.  CABARRUS  COUNTY. 

(Supreme  Court  of  North  Carolina.     May  11, 

1910.) 

1.  CONSTITtTTIONAL     LaW     (|     106*)  —  VESTED 

Rights— Remedies. 

No  one  has  a  vested  ri^ht  to  any  special 
remedy;  the  procedure  being  always  subject 
to  change  by  the  Legislature  with  the  limitation 
that  one  having  a  vested  right  in  a  cause  of 
action  must  be  left  with  some  method  of  pro- 
cedure reasonably  adequate  to  afford  relief. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  |  238;  Dec  Dig.  8  106.*] 

2.  EmiTENT  Domain  (§  167*)— Proceedings- 
Relocation  OF  Highway— Statutory  Pro- 
visions—Repeal. 

Laws  1907,  c.  201,  |  16.  relating  to  the  re- 
location of  roads,  proyides  that,  after  the  open- 
ing and  establishing  of  any  new  road,  persons 
aggrieved,  in  the  absence  of  agreement  with  the 
superintendent  of  roads,  may  apply  to  the  su- 
perior clerk,  who  shall  appoint  a  jury  to  deter- 
mine the  net  damages  by  subtracting  the  benefits 
from  the  damages,  etc.  Held,  that  such  act 
afforded  effective  and  adequate  redress  to  a 
property  owner  damaged  by  alteration  of  a 
highway,  and  repealed  Laws  1903,  c.  420,  fi  9, 
declaring  that  any  such  person  aggrieved  within 
six  months  after  a  change  of  road,  or  new  road 
has  been  opened  and  completed,  may  apply  to 
the  superior  court  clerk  for  a  jury  to  assess 
damages. 

(Ed.  Note.— For  other  oases,  see  EJminent  Do- 
main, Cent  Dig.  S  455 ;   Dec.  Dig.  fi  167.  *! 


3.  Eminent  Domain  (fi  174*)— Pboceedings- 
Relocation  op  HionwAY— "Established" 
—  "Change"  —  Assessment  of  Damages  — 
Time  fob  Application. 

I^aws  1007,  c.  201,  §  16,  provides  that  if 
after  the  changing,  locating,  or  relocating:  of 
any  public  road,  or  opening  and  establishing 
any  new  public  highway,  any  person  be  ag- 
grieved, and  he  and  the  superinteiMlent  of  roads 
cannot  agree  on  the  damages,  if  any,  he  may 
appl^  within  six  months  after  such  change  or 
opening  and  establishment  of  a  new  road  for  the 
assessment  of  damages.  Held,  that  the  word 
"change"  refers  not  to  a  change  conteniplated 
and  directed,  but  to  a  change  completed,  and 
that  the  word  "establish"  was  used  in  the  sense 
of  ''to  found,  prepare,  make,  institute,  and  con- 
firm"; and  hence  an  application  to  the  clerk 
for  an  assessment  of  dama^  within  six  months 
after  a  change  of  a  public  road  had  been  ac- 
complished was  in  time. 

[Ed.  Note.— For  other  cases,  see  Elminent  Do- 
main, Cent.  Dig.  fifi  475,  476 ;   Dec.  Dig.  fi  174.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2469-2473;  vol  2,  pp.  1051-1059; 
vol.  8,  p.  7599.] 

4.  Eminent  Domain  (fi  146^)— Compensation 
—Alteration  of  Highwat— Special  Bene- 
fits—Bvi  dence. 

In  a  proceeding  to  recover  damages  to 
plaintifiTs  land  by  the  alteration  of  a  highway, 
a  question  whether  plaintiff  had  received  any 
special  benefits  to  her  property  because  of  the 
construction  of  the  roaa  was  properly  modified, 
so  as  to  ask  whether  she  had  received  any 
special  or  peculiar  benefits  not  comnKMi  to  her 
and  others  in  the  vicinity  by  reason  of  the  con- 
struction of  the  road. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  fifi  390-398 ;  Dec.  Dig.  fi  146.^] 

6.  Highways  (fi  115*)  —  Altebateon  —  Dam- 
ages—Evidence. 

Where,  in  an  action  for  damages  by  the 
alteration  of  a  highway,  there  was  no  proof 
that  the  road  was  not  properly  placed,  or  that 
there  had  been  any  negligence  in  its  oonstmc- 
tion,  proof  that  a  fill  19  or  20  feet  high  had 
been  so  placed  that  plaintiff  could  not  reach 
her  home  from  the  road  without  going  over 
witness'  land,  and  that  she  had  a  good  spring 
which  was  destroyed,  was  not  objectionable  as 
tending  to  establish  a  tort  in  the  construction 
of  the  road,  and  not  damaf^es  resulting  to  plain- 
tifTs  land  from  the  alteration  thereof. 

[Ed.  Note.— For  other  cases,  see  Highways. 
Cent  Dig.  fi  361;    Dec  Dig.  fi  115.*] 

Appeal  from  Superior  Court,  Oabarrus 
County;  E.  B.  Jones,  Judge. 

Action  by  one  Bost  agaiuQt  Cabarrus  Coun- 
ty to  recover  damages  to  plalntilTs  land  by 
the  building  of  a  road.  The  jury  found  that 
plaintiff  Instituted  the  proceedings  within 
six  months  after  the  road  was  completed  over 
the  land,  and  that  she  had  flfustained  damages 
in  the  sum  of  $150,  for  which  judgment  was 
rendered,  and  defendant  excepted  and  ap- 
peals.   AfiSrmed. 

H.  S.  Williams,  for  appellant  Montgom- 
ery &  Crowell,  for  appellee. 


HOKE,    J.     The    order    condemning    the 

plaintiff's  land  for  the  purpose  of  the  pro- 
posed change  in  the  road  was  made  in  July, 
1905,  under  the  provisions  of  the  act  9f  the 


*S^r  othtr  eases  see  same  topic  and  sec  tioo  NUMBER  in  Dec.  4  Am.  Digs.  U07  to  date,  A  Reporter  Indezat 
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Legislature  then  controUlng  the  matter,  toe- 
ing chapter  420  of  the  laws  of  1003;  and  in 
reference  to  the  assessment  of  damage  that 
act  provided:  **That  If  any  person  be  aggriev- 
ed, he  may,  within  six  months  after  said 
change  of  road,  or  new  road,  has  been  opened 
and  completed,  apply  to  clerk  of  superior 
court  for  an  order  appointing  a  jury  to  assess 
tbe  damages,"  etc.  Prior  to  the  filing  of  the 
present  petition,  and  more  than  18  months  be- 
fore the  completion  of  the  road,  as  establish- 
ed by  the  verdict,  the  General  Assembly  en- 
acted the  statute  (chapter  201,  liaws  1U07}  on 
the  question  of  obtaining  damages  by  per- 
sons injured.  The  latter  act  maitee  provision 
as  follows:  "And  if  after  the  changing,  locat- 
ing or  relocating  of  any  public  road  or  open- 
ing and  establishing  any  new  public  road, 
any  persons  ^  aggrieved,  and  if  he  and  the 
superintendent  of  roads,  with  the  approval  of 
ttie  board  of  commissioners  of  said  county, 
cannot  agree  and  fix  the  amount  of  damages, 
if  any,  for  the  changing,  locating  or  relocat- 
ing of  any  public  road,  or  the  opening  and  es- 
tablishment of  a'  new  public  road,  tie  may 
then,  within  six  months  after  said  change,  lo- 
cation or  relocation  of  the  public  road,  or  the 
opening  and  establishment  of  a  new  public 
road,  apply  to  the  clerk  of  the  superior  court, 
who  shall  appoint  a  Jury  to  consist  of  five 
freeholders  to  assess  the  damages:  and  the 
said  Jury  ta  determining  said  damages  shall 
take  into  consideration  the  benefits  made  to 
the  property  and  the  damages  sustained  by 
the  property,  subtract  one  from  the  other, 
and  the  result  shall  be  their  verdict,  and  the 
said  damages,  if  allowed,  shall  be  paid  out 
of  the  general  fund  of  the  county;  and  if  the 
Jury  award  no  more  damages  than  the 
amount  offered  by  the  said  board  of  oommls- 
Bioners,  then  the  party  aggrieved  shall  pay 
all  costs  for  making  said  assessment  of  dam- 
ages; provided  further,  that  the  board  of 
commissioners  or  the  persons  so  aggrieved 
shall  have  the  right  of  appeal  to  the  superior 
court  after  giving  good  and  sufficient  securi- 
ty for  costs."  And  it  is  nrged  for  error  by 
defendant  that  the  latter  statute  controls, 
and,  as  the  words  contained  in  the  former 
law,  ''within  six  months  after  said  road  shall 
be  opened  and  completed,"  have  been  omit- 
ted in  the  present  one,  the  time  within  which 
proceedings  shall  be  instituted  under  the  lat- 
ter act  shall  t)e  construed  and  held  to  be 
within  six  months  from  the  time  the  change 
of  an  old  or  the  opening  of  a  new  road  shall 
have  been  ordered  and  the  route  determined 
on;  but  the  position  cannot  be  successfully 
matutained.  It  is  true,  as  defendant  con- 
tends, that  no  one  has  a  vested  right  in  any 
special  remedy,  and  that  procedure  is  always 
subject  to  be  changed  by  the  Legislature, 
with  the  limitation  that  one  having  a  vested 
right  in  a  cause  of  action  must  be  left  with 
some  method  of  procedure  reasonably  ade- 
gnate  to  afford  relief.  Black  on  Constitu- 
tional Law,  432;  Cooley  on  Constitutional 
Limitations,  406  et  seq.    It  ia  true,  also,  that 


the  present"  law  docs  afford  effective  and  ade- 
quate means  of  redress,  and  it  is  furthermore 
evident  that  the  Legislature  Intended  the  lat- 
ter statute  as  the  only  rule  availanle  to  the 
claimant,  and,  covering  as  it  does  the  en- 
tire subject,  it  may  be  taken  as  repealing  the 
former  law.  Sedgwick  on  Statutory  and 
Constitutional  Construction,  p.  124.  But  we 
do  not  assent  U>  the  position  of  defendant 
that  in  changing  the  verbiage  the  present 
statute  has  wrought  the  change  of  meaning 
contended  for.  The  word  "changed,"  which  is 
the  controlling  word  in  reference  to  the  al- 
teraitlon  of  an  old  road,  might  refer  to  a 
change  completed  or  a  change  contemplated 
and  directed,  but  its  primary  and  natural 
meaning  would  seem  to  be  a  change  accom- 
plished; and  the  words,  "after  the  opening 
and  establishment  of  a  new  road,"  by  cor- 
rect interpretation,  should  rather  refer  to 
the  road  in  its  completed  state.  Wliile  the 
question  decided  is  not  directly  apposite, 
some  comments  on  the  proper  significance  of 
this  word  "establish,"  api)earing  in  Dickey  v. 
Turnpike  Co.,  37  Ky.  113-125,  arfe  not  irrele- 
vant Delivering  the  opinion  In  that  case. 
Chief  Justice  Robertson  said:  "Whether  we 
consider  the  popular  use  of  the  word  *estab- 
llsh,'  or  the  definition  of  it  by  tbe  most  ap- 
proved lexicographers,  or  the  admitted  im- 
port of  it  in  the  preamble  and  in  the  fourth 
clause  of  the  eighth  section  of  the  federal 
Constitution,  it  must  be  understood  to  mean, 
not  merely  to  designate,  but  to  create,  erect, 
build,  prepare,  fix  permanently.  Thus^  to  es- 
tablish a  character,  to  establish  oneself  in 
business,  to  establish  a  school,  or  manufac- 
tory, or  government — all  common  and  appro- 
priate phrases — is  not  to  assume  or  adopt 
some  pre-existing  character,  or  business,  or 
school,  or  manufactory.  To  establish,  in  each 
of  those  uses  of  the  phrase,  cleariy  expresses 
the  idea  of  creating,  preparing,  founding,  or 
building  up.  In  the  same  sense,  too,  it  is 
used  and  understood  in  the  Bible.  Thus,  it 
is  said.  The  Lord  by  wisdom  hath  founded 
the  earth;  by  understanding  hath  he  estab- 
lished (prepared)  the  Heavens.'  Proverbs,  III, 
10.  Just  so,  also,  is  it  used  and  understood 
in  the  federal  Constitution.  Thus  we  find  in 
the  preamble  these  words,  ^establish  Justice,* 
'establish  this  Constitution,*  and,  in  the  fourth 
clause  of  the  eighth  article,  power  given  to 
Congress  *to  establish  an  uniform  rule  of 
naturalization,  and  uniform  laws  on  the  sub- 
ject of  bankruptcies,  throughout  the  United 
States.'  Thus  we  might  present  almost  end- 
less Illustrations  of  the  fact  that  the  popular 
and  philological,  sacred,  and  profane,  oracular, 
and  political  Import  of  *establlsh*  is  not  to 
designate,  but  to  found,  prepare,  make,  in- 
stitute, and  confirm."  A  perusal  of  the  en- 
tire section  gives  clear  indication  also  that 
the  limitation  as  to  the  time  for  instituting 
a  claim  for  damages  in  the  last  act,  as  in  the 
first,  must  be  referred  to  a  completed  change 
in  the  case  of  an  old  road,  as  well  as  tbs 
establishment  of  a  new.    Thus,  before  faisti- 
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tutln^  suit,  a  person  aggrieved  Is  required  i 
to  make  an  effort  to  adjust  bis  claim  for 
damages  with  the  superintendent  of  the  road, 
this  officer  acting  subject  to  the  approval  of 
the  board  of  commissioners,  and,  if  be  fails  In 
this  effort,  be  may  then  commence  proceed- 
ings within  six  months,  etc.,  and  a  Jury  may 
then  be  obtained  to  assess  the  damages,  etc. 
How  can  a  claimant  or  a  road  superintendent 
bargain  intelligently  on  this  question,  or  a 
Jury  so  act  thereon,  until  the  road  is  physical- 
ly completed,  and  the  damages  thus  made 
manifest?  We  think,  therefore,  the  chairman 
was  right  and  gave  expression  tx>  the  proper 
construction  of  the  act  when  he  said  in  the 
presence  of  his  assembled  board,  in  response 
to  demand  preferred  by  plaintiff  for  her  dam- 
ages in  December,  1908,  "that  they  had  not 
completed  the  road  over  her  lands,  and,  Just 
as  soon  as  they  did,  they  would  send  a  Jury 
to  assess  her  damages."  On  the  verdict, 
therefore,  the  proceedings  were  instituted 
within  the  time  required  by  law,  and  this  ob- 
jection of  defendant  is  overruled. 

It  was  farther  contended  that  the  Judge 
below  committed  error  in  modifying  a  ques- 
tion proposed  to  several  witnesses  by  defend- 
ant as  to  special  and  peculiar  benefits  aris- 
ing to  plaintiff  by  reason  of  the  building  of 
the  road;  the  question  being  as  follows: 
"Has  Mrs.  Best  received  any  special  and  pe- 
cfuUar  benefits  to  her  property  on  account  of 
the  construction  of  the  road?"  And  the  same 
was  permitted  by  the  court,  whep  modified, 
as  follows:  "Has  Mrs.  Bost,  the  plaintiff,  re- 
ceived any  special  or  peculiar  benefits  not 
common  to  her,  and  others  in  the  vicinity,  by 
reason  of  the  construction  of  the  road  over 
her  lands?"  Both  of  these  questions  recog- 
nize the  accepted  principle  that  benefits  spe- 
cial and  peculiar  to  the  claimant's  land  shall 
ordinarily  be  considered  and  allowed  in  re- 
duction of  damages  arising  by  reason  of  an 
Improvement  of  this  character;  'but  the  modi- 
fication of  his  honor,  being  as  it  is  more  ex- 
plicit, is  better  calculated  to  direct  the  mind 
of  the  Jury  to  an  intelligent  and  correct  con- 
clusion, and  is  in  exact  accord  with  the  rule 
as  sanctioned  by  this  court  in  the  case  of 
BaUroad  v.  Piatt  Land,  133  N.  C.  266,  45  S. 
B.  5S9,  and  in  which  it  was  held:  "(1)  In 
the  assessment  of  land  taken  for  railroad  pur- 
poses, special  benefits  to  the  land,  and  not 
benefits  received  in  common  with  other  prop- 
erty, should  be  considered  in  reduction  of  the 
award  for  damages."  And  this  is  the  gener- 
ally prevailing  principle.  The  opinion  cited 
and  relied  upon  by  defendant  as  militating 
against  this  position  (Miller  v.  Asheville,  112 
N.  a  759-768,  16  S.  B.  762)  was  a  case  in- 
volving  the  construction  of  a  statute  widely 
variant  from  the  one  presented  here.  In 
tiiat  case  the  statute  controlling  the  matter 
(Priv.  Laws  1891,  c.  135,  §  16)  provided  that 
the  Jury  in  assessing  damages  *'shall  consider 
all  benefits  special  to  said  land,  and  also  all 


benefits  real  or  supposed  which  the  parties 
may  derive  from  the  construction  of  the  said 
Improvements,  whether  it  be  common  to  oth- 
er lands  or  only  special  to  their  own.  and 
such  benefits  so  assessed  shall  be  deducted," 
etc.  And  the  decision  was  made  to  tesX  on 
this  express  provision  of  the  law;  but  in  our 
case,  the  statute,  being  general  in  its  terms 
(Laws  1907,  c.  201,  §  16),  permits  and  requires 
the  application  of  the  general  principle  as 
stated  in  the  case  referred  to,  of  Bailroad  v. 
Piatt  Land,  and  Justifies  and  sustains  the 
modification  made  by  his  honor  on  the  ques- 
tion as  proposed  by  defendant 

It  was  further  objected  that  the  court  made 
an  erroneous  ruling  in  allowing  a  witness  for 
plaintiff  to  testify  that  tiie  effect  of  the  new 
road  as  constructed  was  to  destroy  plaintiff*B 
spring,  and  to  interfere  with  the  approach  to 
her  residence;  the  testimony  directly  involv- 
ed being  as  follows:  "E.  6.  Lipe  testified  that 
the  alteration  or  relocation  had  damaged  the 
plaintiff  to  the  amount  of  $500  or  $600;  that 
they  placed  a  fill  19  or  20  feet  high,  so  that 
plaintiff  could  not  reach  her  home  from  the 
public  road  without  going  over  somebody 
else's  land;  that  she  had  a  good  spring, 
which  had  been  destroyed  by  the  construction 
of  this  road;  that  they  left  no  way  for  her 
to  get  to  her  house.  *She  has  to  come  through 
her  orchard  from  back  of  her  house  and  go 
over  my  land  to  get  to  new  public  road*  " — ^the 
exception  being  noted  as  follows:  "Defendant 
in  apt  time  objected  to  all  questions  and 
answers  pertaining  to  tiie  filling  of  the  spring 
and  the  way  of  getting  to  her  house.  Objec- 
tion overruled.  Defendant  excepts."  The 
position  of  the  defendant  in  reference  to  this 
exception,  as  we  understand  it.  Is  that  the 
testimony  only  tends  to  establish  a  tort  by 
reason  of  the  negligent  construction  of  the 
road,  and  that  damages  arising  from  an  ordi- 
nary tort  are  not  to  be  included  in  the  assess- 
ment under  proceedings  of  this  character. 
It  is  ordinarily  true,  as  said  by  Douglas,  J., 
delivering  the  opinion  in  Mullen  y.  Canal  Co., 
130  N.  C.  496-508,  41  a  B.  1027,  1030  (61  L. 
B.  A.  833),  "that  no  damages  are  contemplat- 
ed in  original  condemnation,  except  sach  as 
necessarily  arise  in  the  proper  construction 
of  the  work" — a  statement  that  has  been 
cited  with  approval  in  a  more  recent  decision 
of  the  court  in  Davenport  v.  Bailroad,  148 
N.  C.  291,  62  S.  E.  431,  128  Am.  St  Bep.  599l 
But  in  this  case  there  is  no  testimony  tending 
to  show  that  the  road  is  not  proi)erly  placed, 
or  that  there  has  been  any  negligence  in  its 
construction.  So  far  as  the  record  discloses^ 
it  is  located  and  built  in  the  only  feasible 
way  as  to  route  or  method,  and  the  testimony 
in  our  opinion  is  clearly  competent  and  di- 
rectly relevant  to  the  issue. 

We  find  no  error  in  the  proceedings  below 
to  defendant's  prejudice,  and  the  JudgmiUit 
in  plaintlff^s  favor  will  be  affirmed. 

No  error. 


8.C.) 
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SEABOARD  AIR  LINE  RY.  ▼.  EARLE  et  al. 

(Supreme  Court  of  South  Carolina.     May  14, 

1910.) 

1.  Evidence  (|  854*)  —  Documentary  Evi- 
dence—Books  OP  Account. 

The  rule  against  introducing  a  party's  own 
statements  in  his  favor  is  subject  to  exception 
as  to  books  of  account  kept  in  the  regular 
course  of  business,  on  identification  bv  persons 
who  made  the  entries  t|)erein;  but,  where  such 
a  person  is  dead,  or  is  for  any  other  cause  un- 
available as  a  witness,  by  necessity  they  may  be 
introduced  on  laying  the  best  available  founda- 
tion. 

[Ed.   Note.— For  other  cases,    see    Evidence, 
Cent.  Dig.  §§  1432-1483 ;    Dec.  Dig.  §  354.*] 

2.  Evidence  (|  382*)  —  Documentast  Evi- 
dence—Books OF  Account— PRELuaNABT 
Evidence. 

There  can  be  no  fixed  rule  as  to  what  cir- 
cumstances establish  the  necessity^  of  intro- 
ducing books  of  account  on  introducing  the  best 
available  proof  of  their  verity  where  witnesses 
making  the  entries  are  unavailable,  nor  as  to 
what  is  sufficient  proof  of  their  verity,  but  these 
questions  must  be  left  almost  entirely  to  the 
court's  discretion. 

[Ed.  Note. — ^For  other  cases,  see  Evidence,  Cent. 
DTg.  II 1628-1046, 1658. 1659 ;    Dec.  Dig.  §  382.*] 

8.  Evidence  (§  174*)- Best  and  Secondabt 

—Books  op  Account. 

A  railway  company's  books  of  original 
entry  are  the  best  evidence  of  its  receipts  and 
expenditures. 

[£^.    Note.— For   other   cases,   see    Evidence, 
Dec.  Dig.  I  174.*] 

4.  Evidence  (|  382*)  —  Documentary  Evi- 
dence-Books OF  Account— Admissibility 
—Determination  by  Referee. 

A  referee  taking  testimony  must  decide  in 
the  first  instance  what  are  books  of  original 
entry,  and  what  evidence  is  reasonably  avail- 
able to  a  ^arty  offering  the  same,  to  prove  en- 
tries therein. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Dec.  Dig.  I  382.*] 

5.  Evidence  (§  174*)- Best  and  Secondaby 
Evidence— Books  of  Account. 

In  an  action  to  determine  the  reasonable- 
ness of  freight  rates  prescribed  by  the  State 
Railroad  Commission,  a  railroad  company,  in 
proceedings  before  a  referee  to  show  its  receipts 
and  disbursements,  offered  tables  made  in  its 
office  from  its  records  by  clerks  employed  for 
that  puiposc,  and  also  books  which  showed  in 
tabulated  form  its  receipts  and  expenditures. 
Seldt  as  against  objection  that  only  the  parties 
who  received  the  moneys  and  made  the  disborse- 
ments  were  competent  witnesses  to  prove  them, 
or  at  least  the  original  reports  themselves,  that 
it  would  practically  deny  justice  to  require 
it  to  produce  all  the  waybills,  tickets,  reports, 
and  other  innumerable  memoranda  made  by  its 
multitude  of  employes,  and  that  the  entries 
made  of  the  aggregation  of  these  on  its  books 
of  original  entry,  kept  in  good  faith  to  show  the 
course  of  its  business  and  its  profits  and  losses, 
were  admissible  as  evidence  of  such  transactions. 

[Ed.    Note.— For  other   cases,    see    Evidence, 
Dec.  Dig.  I  174.*]  ^ 

d.  Witnesses   {|    16*)  —  Documbntaby  BSvi- 

DSNCE— SUBPCENA  DUCES  TECUM— BOOKfi  OF 

Account— Effect  of  Admission. 

Where  in   proceedings  before  a  referee  a 

Sarty's  books  of  account  are  admitted  in  evi- 
ence,  his  adversary  may  call  for  any  particular 
documents  in  his  possession  which  in  the  ref- 


eree's opinion  tend  to  elucidate  the  accounts  or 
books,  or  bear  on  questions  at  issue. 

[E>d.  Note.— For  other  cases,  see.  Witnesses, 
Dec.  Dig.  I  16.*] 

Action  by  the  Seaboard  Air  Line  Railway 
against  John  H.  Earle  and  others.  A  pre- 
liminary report  of  a  referee  on  a  question  of 
evidence  is  confirmed. 

Lyles  &  Lyles,  for  petitioner.  J.  Eraser 
Lyon,  Atty.  Gen.,  for  respondents. 

WOODS,  J.  The  referee  to  whom  It  was 
referred  to  take  testimony  and  report  on  all 
the  issues  of  law  and  fact  has  made  a  pre- 
liminary report  to  this  court  on  a  question 
of  evidence,  on  the  decision  of  which  de- 
pends the  further  conduct  of  the  trial.  The 
referee  thus  states  the  question  and  his  de- 
cision thereon:  "During  the  taking  of  the 
testimony  so  far  offered  as  to  the  receipts 
and  disbursements  of  the  plaintiff  company, 
which  has  a  material  bearing  on  the  reason- 
ableness* of  the  rates  on  fertilizers  prescrib- 
ed by  the  Railroad  Commission  of  South  Car- 
olina, the  question  at  issue,  testimony  was 
offered  of  tables  made  in  the  office  of  the 
company  from  the  records  of  the  company  by 
clerks  employed  for  that  purpose,  and  also  of 
books  of  the  company,  which  showed  in  tabu- 
lated form  its  receipts  and  expenditures. 
The  V  Attorney  General,  as  counsel  for  the 
Railroad  Commission,  contended  that  only 
the  parties  who  received  the  moneys  and 
made  the  disbursements  were  competent  wit- 
nesses to  prove  them,  or  at  least  the  original 
reports  themselves.  Counsel,  for  the  plain- 
tiff contended  that  any  statement  made  up  in 
the  offices  of  the  company  from  its  books  and 
records  could  be  proved  by  an  officer  of  the 
company  under  whose  direction  and  supervi- 
sion such  statements  were  made.  The  referee 
ruled  that,  by  reason  of  the  multitudinous 
agents  who  collected  and  disbursed  the 
freight,  passenger,  and  other  moneys  of  so 
large  a  system  as  the  Seaboard  Air  Line  Rail- 
way Company,  a  requirement  that  they,  or 
even  the  original  reports  made  to  them, 
should  be  held  to  be  the  best,  and  therefore 
the  only  admissible,  evidence  would  be  prac- 
tically a  denial  of  Justice,  and  therefore  not 
demanded;  but  that  the  books  of  the  com- 
pany, kept  in  their  office  in  which  these  sev- 
eral items  were  aggregated  and  tabulated, 
could  be  produced,  and  when  produced  would 
be  received  in  evidence,  but  that  such  entries 
could  not  be  produced  by  a  copy  or  by  the 
person  wlio  made  a  copy." 

The  rule  that  a  party  cannot  introduce 
his  own  statements  in  his  favor  is  subject  to 
the  exception  that  he  may  introduce  books  of 
account  kept  in  the  regular  course  of  busi- 
ness, upon  identification  of  the  account  by 
the  persons  who  made  and  entered  the  trans- 
actions there  recorded.  But  where  the  per- 
son who  made  the  sale  or  other  transaction 
and  entered  it  is  dead,  or  Is  for  any  other 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  it  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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cause  unavailable  as  a  witness,  on  the  prin- 
ciple of  necessity  the  books  may  be  Introduc- 
ed upon  the  introduction  of  the  best  avail- 
able proof  of  their  verity.  Thompson  v.  Por- 
ter, 4  Strob.  Eq.  58,  53  Am.  Dec.  660;  Wig- 
more  on  Evidence,  S  1521.  Obviously  there 
can  be  no  fixed  rule  as  to  what  circumstances 
establish  such  necessity,  and  what  Is  suffi- 
cient proof  of  the  verity  of  the  books.  These 
questions  must  be  left  almost  entirely  to  the 
discretion  of  the  trial  court  In  this  case, 
we  think,  as  held  by  the  referee,  that  the 
books  of  original  entry  are  the  best  evidence 
of  the  transactions  of  the  plaintiff  company, 
but  the  referee  must  decide  In  the  first  in- 
stance what  are  the  books  of  original  entry, 
and  what  evidence  Is  reasonably  available  to 
the  plaintiff  to  prove  the  entries  made  there- 
in. We  agree  fully  with  the  referee  that  it 
would  be  a  practical  denial  of  justice  to  re- 
qiilre  the  plaintiff  to  produce  all  the  way- 
bills, tickets,  reports,  and  other  Innumerable 
memorandsl  made  by  its  multitude' of  em- 
ployes. The  entries  made  of  the  aggrega- 
tions of  these  on  the  plaintiff's  books  of  orig- 
inal entry,  kept  In  good  faith  for  the  purpose 
of  showing  the  course  of  its  business  and  its 
profits  and  losses,  are  admissible  as  evidence 
of  such  transactions.  2  Wigmore  on  Evi- 
dence^ §  1230.  Boston  &  W.  R.  Co.  v.  Dana, 
1  Gray  (Mass.)  83;  LouliBvllle  Bridge  €0.  v. 
L.  R.  Ck).,  116  Ky.  268,  75  S.  W.  285.  The  de- 
fendant Is,  of  course,  not  to  be  precluded 
from  calling  for  any  particular  documents  in 
the  possession  of  the  plaintiff  which  In  the 
opinion  of  the  referee  tend  to  elucidate  the 
accounts  or  books  of  the  plaintiff,  or  bear 
on  any  of  the  questions  at  issue. 

It  follows  that  the  report  of  the  referee 
shonld  be  confirmed,  and  it  Is  so  ordered. 


(86  B.  C.  94) 

SANDERS  V.  DONNELLY. 

(Supreme  Court  of  South  Carolina.     May  11, 

1910.     On  Petition  for  Rehearing, 

May  19,  1910.) 

1.   CONSTITDTIONAL    LaW    (|    225*)~DlSCKIKI- 

NATion  AS  TO  Localities. 

Civ.  Code  1902,  |  1505,  is  not  unconstitu- 
tional, it  merely  exempting  certain  territory 
from  the  operation  of  the  general  stock  law, 
without  imposing  special  burdens  on  any  x)er- 
sons. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  681 ;   Dec.  Dig.  S  225.*] 

2.  Animals  (§  50*)— Stock  Laws— Repeal. 

Civ.  Code  1902,  §  1505.  originating  in  18 
St  at  Large,  p.  836,  amended  by  19  St.  at 
Large,  p.  716,  and  brought  into  its  present  form 
by  20  St.  at  Large,  p.  474,  and  exempting  from 
the  operation  of  the  general  stock  law  a  cer- 
tain part  of  B.  county,  was  not  repealed  by 
Acts  1892,  21  St.  at  Large,  p.  182,  and  Acts 
1894,  21  St.  at  Large,  p.  918,  or  by  Civ.  Code 
1902,  §  1506,  founded  on  said  Acts  of  1892  and 
1894,  and  in  terms  exempting,  during  part  of 
the  year  only,  from  the  general  stock  law  *'all  of 
B.  county,'*  excepting  S.  and  C.  parishes,  which 
were  not  within  the  exemption  of  section  lp05, 
the  intention  that  the  act  of  1892  should  not 


interfere  with  the  exemption  of  section  15<^ 
being  manifest  by  its  description  of  the  terri- 
tory to  be  thereby  exempted  for  thiee  monthis 
referring  to  and  recognizing  *'the  present  line 
of  exempted  territory,^'  a  like  intention  as  tc 
Act  1894  being  manifest  by  it  in  terms  being 
made  to  apply  to  "all  of  B.  county  which  is  not 
now  exempt  by  law  from  operation  of  the  gen- 
eral stock,  except,"  etc. ;  the  statute  exempt- 
ing part  of  B.  county  from  the  general  stock 
laws  at  all  times  of  the  year  being  recognized  as 
still  in  force  in  1900  by  23  St  at  Large,  p.  431. 
amending  its  title,  and  the  fair  inference  from 
the  inclusion  of  the  two  sections  in  the  Civil 
Code  being  that  they  should  be  reconciled  by 
holding  section  1506  to  apply  to  all  of  B.  coun- 
ty, except  S.  and  C.  parishes,  and  except  the 
portion  already  exempted  by  section  1505. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  §  50.*] 

Original  mandamus  proceedings  by  John 
S.  Sanders  against  P.  R.  Donnelly.  Petition 
dismissed. 

W.  St.  Julien  Jervey,  for  petitioner.  Oc- 
tavius   Cohen,  for  respondent 

WOODS,  J.  The  petitioner,  John  8.  San- 
ders, has  applied  to  this  court  for  a  writ  of 
mandamus  requiring  the  respondent,  P.  R 
Donnelly,  a  magistrate,  to  advertise,  under 
the  provision  of  section  1501  of  the  Civil 
Code,  certain,  stock  seized  and  held  by  the 
petitioner  as  stock  trespassing  on  his  land 
in  violation  of  article  1,  c  23,  Civ.  Code, 
known  as  the  general  stock  law.  The  return 
of  the  magistrate  alleges  that  the  territory 
in  which  the  stock  was  seized  is  exempt  from 
the  operation  of  the  general  stock  law  under 
section  1505  of  the  Civil  Code,  and  there- 
fore he  has  no  authority  to  advertise  the 
stock  so  seized  and  held.  This  section  Is 
as  follows:  "There  shall  also  be  exempted 
from  the  operation  of  said  general  Btods.  law, 
that  section  of  Berkeley  and  Charleston 
counties  bounded  by  a  line  commencing  on 
the  south  bank  of  the  Santee  river,  at  the 
point  where  the  Northeastern  Railroad  touch- 
es the  same,  along  the  eastern  side  of  said 
traciL  to  a  point  where  said  track  crosses  the 
Santee  canal;  from  that  point  along  the 
eastern  bank  of  said  canal  to  its  southern 
extremity;  thence,  by  the  shortest  line,  to 
the  Cooper  river  road  at  Wadboo  Bridge,  and 
along  the  said  Eastern  Branch  Road  to 
Hugh's  Bridge  on  the  eastern  branch  of 
Cooper  river;  thence  down  said  eastern 
branch  of  said  river  to  the  main  river;  then 
down  said  river  to  the  Wando  river;  thenc* 
up  the  western  bank  of  said  river  to  the 
Wando  plantation;  thence  to  the  seacoast 
along  the  seacoast  line  of  Charleston  coun- 
ty to  the  mouth  of  the  Sartee  river,  and 
along  said  river,  the  same  being  the  county 
line,  to  the  point  of  intersection  of  the  track 
of  the  Northeastern  Railroad  with  the  said 
river." 

The  petitioner's  first  position  that  the  sec- 
tion is  unconstitutional  cannot  be  sustained. 
It  is  true  that  the  court  held,  in  Sanders  v. 
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Venning,  38  S.  C.  502,  17  S.  B.  134,  and  In 
other  cases  therein  cited,  that  a  statute  pro- 
viding for  the  exemption  of  certain  territory 
from  the  operation  of  the  general  law,  which 
forhade  the  owners  of  certain  kinds  of  do- 
mestic animals  to  allow  them  to  roam  at 
large,  and  imposed  special  burdens  on  cer- 
tain persons  or  on  all  persons  In  a  special 
situation,  was  unconstitutional.  But  the 
court  has  held  also  that  statutes  which  mere- 
ly exempt  certain  territory  from  the  opera- 
tion of  the  general  stock  law,  without  impos- 
ing such  special  burdens,  are  not  unconstitu- 
tional. Goodale  t.  Sowell,  G2  S.  C.  524,  40 
S.  B.  970;  Brown  v.  Tharpe,  74  S.  0.  207, '54 
S.  B.  363.  Under  these  cases  the  statute 
quoted  Is  not  subject  to  any  constitutional 
objection. 

The  serious  question  in  the  case  is  whether 
this  section  1505,  originating  in  1884  (18  St. 
at  Large,  p.  836),  amended  in  1886  (10  St. 
at  Large,  p.  716),  and  brought  into  its  present 
form  in  1889  (20  St  at  Large,  p.  474),  was  re- 
pealed by  the  act  of  1892  (21  St.  at  Large,  p. 
182),  and  the  act  of  1894  (21  St.  at  Large,  p. 
91^,  found  now  as  section  1508  of  the  Civil 
Code  in  this  form:  "All  of  Berkeley  county 
except  St  Andrew's,  St  John's,  Colleton,  and 
Christ  Church>  parishes,  are  exempted  from 
the  operation  and  effect  of  article  1  of  this 
chapter,  relating  to  the  general  stock  law, 
from  the  first  day  of  December  of  each  year 
until  the  fifteenth  day  of  March  of  each  year: 
Provided,  however,  that  this  section  shall  be 
of  force  and  have  effect  only  between  the  last 
named  dates."  This  section  taken  on  Its 
face  embraces  all  of  Berkeley  county,  except 
certain  parishes  not  here  involved,  and  lim- 
its the  exemption  to  the  period  from  Decem- 
ber 1st  to  March  Ist,  while  the  preceding 
section  1505  exempts  certain  portions  of  the 
county  without  limitation  as  to  time.  If 
the  two  sections  are  irreconcilable,  section 
1506  being  founded  on  later  statutes,  and 
appearing  later  in  the  Code,  will  govern. 
New  York  Life  Ins.  Co.  v.  Bradley,  83  S.  0. 
418»  66  S.  B.  433.  But  the  two  sections  must 
be  reconciled  if  possible,  for  there  is  the 
strongest  presumption  against  a  legislative 
purpose  to  have  one  section  repealed  by  an- 
other in  the  same  Code,  or,  what  Is  the  same 
thing,  to  place  on  the  statute  books  a  statute 
containing  wholly  contradictory  provisions. 
There  Is  no  way  of  reconciling  the  two  pro- 
visions except  by  holding  section  1506  to 
apply  to  "all  of  Berkeley  county  except  St 
Andrew's,  St  John's,  Colleton,  and  Christ 
Church  parishes,"  and  except  that  portion 
already  exempted  from  the  operation  of  the 
general  stock  law  by  section  1505,  the  pre- 
ceding section.  Reference  to  the  act  of  1892 
<21  St  at  Large»  p.  182),  and  the  act  of  1894 
(21  St  at  Large,  p.  918),  on  which  section 
1506  is  founded,  strongly  supports  this  con- 
struction and  mode  of  reconciliation.  That 
there  was  no  intention  to  interfere  with  the 
exemption   from   the  general   stuck  law   of 


certain  territory  In  Berkeley  county  by  the 
act  of  1892  is  made  manifest  by  the  fact 
that  the  description  of  the  territory  to  be 
exempted  thereby  for  three  months  refers 
to  and  recognizes  "the  present  line  of  ex- 
empted territory."  That  such  was  not  the 
intention  of  the  act  of  1804  is  equally  mani- 
fest from  the  fact  that  it  is  in  terms  made 
to  apply  to  "aU  of  Berkeley  county  which  is 
not  now  exempt  by  law  from  the  operation 
of  the  general  stock  law  except,"  etc.  It  is 
also  significant  that  in  1900  (23  St  at  Large, 
p.  431)  the  act  of  1886,  as  amended  by  subse- 
quent acts,  was  recognized  as  still  In  force 
by  an  amendment  of  its  title.  This  is  a  clear 
indication  that  there  was  no  intention  to  re- 
peal it 

Section  1506  of  the  Civil  Code,  it  Is  true, 
supplants  both  these  statutes  of  1892  and 
1894,  but  they  may  be  referred  to  as  a  part 
of  the  history  of  the  legislation  in  order  to 
ascertain  the  legislative  intent  The  fair  in- 
ference is  that  section  1506  of  the  Civil 
Code,  providing  for  a  limited  exemption  trom 
the  operation  of  the  general  stock  law  of  a 
portion  of  Berkeley  county,  has  no  applica- 
tion to  that  portion  of  the  county  which  had 
already  been  embraced  In  the  general  exemp- 
tion provided  by  section  1505. 

From  this  conclusion  the  result  is  that  the 
petition  for  mandamus  must  be  dismissed, 
and  it  is  so  adjudged. 

On  Petition  for  Rehearing^. 

PBR  CURIAM.  Careful  examination  of 
the  petition  for  rehearing  does  not  convince 
us  that  there  was  any  material  issue  arising 
on  the  record  overlooked  or  disregarded  in 
the  Judgment  of  the  court 

The  petition  for  rehearing  is  therefore 
dismissed,  and  the  order  staying  the  remit- 
titur revoked. 

(86  6.  C.  116) 
MURPHY  V.  DONNELLY. 

(Supreme  Court  of  South  Carolina.     May  11, 

1910.    On  Petition  for  Rehearing, 

May  19,  1910.) 

Oridnal  mandamus  proceedings  by  Thomas 
W.  Murphy  against  P.  R.  Donnelly.  Petition 
dismissed. 

W.  St.  Julien  Jervey,  for  petitioner.  Octavius 
Cohen,  for  respondent 

WOODS,  J.  The  issues  in  this  case  are  the 
same  as  those  in  Sanders  v.  Donnelly,  67  S.  E. 
1070,  and  the  judgment  in  that  case  is  conclusive 
of  this. 

The  judgment  of  this  court  is  that  the  peti- 
tion for  mandamus  be  dismissed. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Careful  examination  of  the 
petition  for  rehearing  does  not  convince  us  that 
there  was  any  material  issue  arising  on  the 
record  overlooked  or  disregarded  in  the  judg- 
ment of  the  court. 

The  petition  is  therefore  dismissed,  and  the 
order  staying  the  remittitur  revoked. 
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STATE  ex  rel.  McFADDHN  ▼.  SMITH  et  al. 

(Supreme  Court  of  South  Carolina.     May  11, 

1910.) 

Counties  (8  14*)— Formation  or  New  Coun- 
ty—Contest OF  Election— Review  by  Ceb- 
tiorabi. 

Wliere  it  is  admitted,  on  petition  for  cer- 
tiorari to  review  the  contest  of  an  election  to 
form  a  new  county  out  of  two  existing  counties, 
that  the  necessary  two-thirds  vote  was  not  se- 
cured in  a  section  of  one  county,  as  required 
l)y  Const  art.  7,  §  2,  the  validity  of  the  election 
held  in  a  portion  of  the  other,  which  was  the 
subject  of  contest,  becomes  immaterial,  and  the 
petition  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  14.*] 

Certiorari  by  the  State,  on  the  relation  of 
W.  D.  McFadden,  against  Kurtz  P.  Smith 
and  others,  constitutiug  the  State  Board  of 
Canvassers.    Petition  for  the  writ  dismissed. 

R.  H.  Welch,  for  petitioner.  Attorney  Gen- 
eral J.  Fraser  Lyon,  for  respond^its. 

HYDRICK,  J.  This  was  a  petition  to  this 
court,  in  its  original  Jurisdiction,  for  a  writ 
of  certiorari  to  the  State  Board  of  Canvass- 
ers to  review  their  action  in  dismissing  an 
appeal  from  the  county  board  of  canvassers 
for  Clarendon  county,  which  overruled  the 
contest  of  the  i)etltioners  of  an  election  held 
in  a  portion  of  Clarendon  county  on  the 
proposition  to  form  a  new  county  out  of 
portions  of  Clarendon  and  Williamsburg 
counties.  There  was  only  one  precinct  and 
voting  place  in  that  portion  of  Clarendon 
county  involved  in  the  new  county  proposi- 
tion. The  validity  of  the  election  at  that  pre- 
cinct was  contested  on  numerous  grounds. 
There  was  no  question  as  to  the  election  in 
that  portion  of  Williamsburg  county  sought 
to  be  Incorporated  into  the  proposed  new 
county,  and  it  was  admitted  that  the  new 
county  proposition  failed  to  secure  the  neces- 
sary two-thirds  vote  In  that  section.  The 
Constitution  (article  7,  S  2),  as  to  the  forma- 
tion of  new  counties,  provides  that  "no  sec- 
tion of  the  county  proposed  to  be  dismem- 
bered shall  be  thus  cut  off  without  consent 
by  a  two-thirds  vote  of  those  voting  in  such 
election."  As  the  new  county  could  not  be 
created  withotit  securing  a  two-thirds  vote 
in  favor  of  it  In  that  portion  of  Williams- 
burg which  it  was  proposed  to  cut  off,  and 
as  the  proposition  failed  to  secure  such  vote, 
the  validity  of  the  election  held  In  Clarendon 
becomes  immaterial. 

The  petition  Is  therefore  dismissed. 


(07  W.  Ta.  «) 

BLACK  V.  POST  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March   22,    1910.      Rehearing  denied 

May  18,  1910.) 

(8yllahu9  hy  the  Court.) 

1.  Deeds  (f  196*)  —  Presumptions  —  Mental 
Capacity  of  Grantor. 

The  law  presumes  that  the  grantor  is  sane 
and  possessed  of  sufficient  mental  capacity  to 


make  a  deed  at  the  time  of  its  execution,  and 
the  burden  of  proving  that  he  was  not  then  sanp, 
or  competent,  is  on  the  one  attacking  its  valid- 
ity, 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  §§  587-593 ;   Dec.  Dig.  1 196.*] 

2.  Deeds  (§  68*)--Vaudity— Mentai.  Capaci- 
ty OF  Grantob. 

If  a  person  is  capable  of  knowing  the  na- 
ture, character,  and  effect  of  his  deed  at  the 
time  of  making  it,  he  is  considered  aa  legally 
compos  mentis. 

[Ed.  Note.— For  other  cases,  see  Deed&  Cent 
Dig.  §§  149-155 ;  Dec.  Dig.  §  6a*] 

3.  Deeds  (§  68*)— Validity— Mental  Capaci- 
ty OF  Grantor— Fraud. 

Eccentricity  of  manner  and  mental  weak- 
ness of  the  grantor  which  does  not  amount  to 
imbecility  are  not  sufficient  to  overthrow  a  deed 
in  the  absence  of  proof  of  fraud  in  its  procure- 
ment. 

[Ed.  Note.— For  other  cases,  see  Deed&  Cent 
Dig.  §§  14^155 ;   Dec  Dig.  §  6&*] 

4.  Fraud  (§  58*)— Sufficiency  of  Evidence. 

Fraud  will  not  be  inferred  from  proof  of 
the  mere  opportunity  to  commit  it;  there  must 
be  evidence  of  actual  fraud ;  this  evidence  may 
be  either  direct  or  circumstantial,  and,  if  cir- 
cumstantial, the  facts  and  circumstances  relied 
on  to  establish  fraud  must  be  inconsistent  with 
fair  dealing. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §§  55-59 ;   Dec.  Dig.  §  68.*] 

(Additional  SyllahuB  hy  Editorial  Staff.) 

5.  Deeds  (§  70*)  —  Validity  —  Adequacy  of 
Consideration. 

A  promise  to  support  the  grantor,  then  63 
years  old,  as  long  as  she  lived,  supply  her  with 
medical  attention,  and  at  her  death  give  her  a  re- 
spectable burial,  and  to  give  her  two  grandchil- 
dren $500  each,  was  not  such  an  inadequate 
consideration  for  a  deed  to  land  worth  about 
$4,500  as  to  warrant  setting  aside  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §$  165-182 ;   Dec  Dig.  §  70.*] 

Appeal  from  Circuit  Court,  Upshur  Coun- 
ty. 

Action  by  Rebecca  Black  against  A.  V. 
Post  and  others.  Pending  suit,  plaintiff  died, 
and  Jane  Bonnell  was  substituted  in  her 
stead.  Judgment  for  plaintiff,  and  the  men- 
tioned defendant  appeals.  Reversed  and  re- 
manded. 

H.  Roy  Waugh  and  C.  M.  Murphy,  for  ap- 
pellant U.  O.  Young  and  W.  8.  O'BrieD,  for 
appellee. 

WILLIAMS,  J.  Rebecca  Black  owned  a 
tract  of  140  acree  of  land  In  Upshur  county, 
and  on  the  25th  of  December,  1906,  conveyed 
It  to  her  nephew,  A.  V.  Post,  in  consideration 
that  he  would  support  her  while  she  lived, 
supply  her  with  medical  attention  in  case  of 
sickness,  and  at  her  death  give  her  a  re- 
spectable burial,  and  in  further  consideration 
that  he  would  pay  to  Rosie  Bonnell  and 
Charley  Bonnell,  her  grandchildren  who  were 
then  Infants  about  the  age  of  18  and  16 
years,  respectively,  $500  each,  which  was  not 
to  become  payable  until  each  of  the  said  in- 
fants should  arrive  at  the  age  of  21  yearn, 
and  then  to  be  paid  In  Installments  of  $50  per 
year  without  interest. 
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On  the  14th  of  January,  1907,  she  brought 
this  suit  In  the  circuit  court  of  Upshur  coun- 
ty to  have  the  conveyance  set  aside  and  de- 
clared void  on  the  following  grounds:  (1) 
Mental  incompetency  in  the  grantor  to  malce 
a  conveyance;  (2)  Inadequacy  of  considera- 
tion; and  (3)  fraud  in  the  procurement  of 
the  deedl  Pending  the  suit  Rebecca  Black 
died,  and  an  amended  bill  was  filed  by  Mrs. 
Jane*  Bonnell,  her  daughter  and  only  heir  at 
law,  and  the  mother  of  the  grandchildren  pro- 
vided for  In  the  deed.  The  defendant  an- 
swered, and  denied  specifically  all  the  allega- 
tions of  the  bill.  The  case  turns  upon 
whether,  or  not,  the  depositions  of  witnesses 
taken  and  filed  in  the  case  are  sufficient  to 
sustain  the  charges  in  the  bill.  The  evi- 
dence is  voluminous,  covering  over  600  pages 
of  the  printed  record.  It  would  be  a  labori- 
ous and  useless  task  to  review  all  the  testi- 
mony in  this  opinion ;  it  could  serve  no  use- 
ful purpose.  The  most  of  it  has  no  special 
bearing  on  the  case.  It  consists  largely  of 
the  opinions  of  Rebecca  Black's  neighbors 
concerning  her  competency,  or  Incompetency, 
to  make  a  deed;  many  of  the  witnesses  be- 
ing of  the  opinion  that  she  was  not  compe- 
tent, and  others  being  of  the  opinion  that  she 
was  competent,  to  make  the  deed.  One  wit- 
ness goes  so  far  as  to  say  that  he  did  not 
believe  she  knew  right  from  wrong,  and  bas- 
es his  reason  for  this  belief  on  the  fact  that 
Rebecca  Black  did  not  attend  church;  oth- 
ers stated  that  they  did  not  regard  her  as 
competent  to  transact  business,  and  based 
their  opinion  on  the  ground  that  she  told 
them  she  wanted  to  get  married;  that  she 
had  said  she  would  make  a  deed  for  half 
her  farm  to  some  good  man  If  he  would  mar- 
ry her  and  take  care  of  her.  The  proof 
shows  that  she  had  been  a  widow  for  about 
four  years;  that  she  lived  on  this  farm  all 
alone;  that  she  was  not  physically  able  to 
take  care  of  the  farm  and  feed  her  stock; 
that  she  could  not  secure  the  services  of  a 
reliable  man  to  do  it  for  her ;  that  her  man- 
ner was  disagreeable ;  that  she  was  odd  and 
eccentric ;  and  that  her  daughter,  Jane  Bon- 
nell,  seldom  went  to  see  her.  Rebecca  Black 
was  at  this  time  about  63  years  of  age.  Un- 
der these  circumstances  we  do  not  think  that 
her  expression  of  a  desire  to  get  married  was 
evidence  of  mental  weakness.  True,  she 
evinced  more  candor  in  regard  to  this  matter 
than  is  usually  disclosed  by  her  sex;  this 
proves  that  she  did  not  possess  that  high 
degree  of  modesty  concerning  matrimonial 
affairs  that  is  usual  in  womankind,  but  it 
does  not  prove  mental  Incapacity.  She  may 
have  been  influenced  more  by  motives  of 
business  than  of  sentiment  to  make  known 
her  wish  to  get  married,  and  may  have  adopt- 
ed this  method  of  making  her  wish  known. 
Men  sometimes  convey  all  their  property  in 
consideration  of  marriage,  and  display  good 
Judgment  in  doing  so.  Why,  then,  Impeach 
a  woman's  competency  to  transact  business 
who  is  willing  to  convey  only  half  her  proper- 
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ty  in  consideration  of  marriage?  Rebecca 
Black's  failure  to  attend  church  Is  no  evi- 
dence of  want  of  business  capacity,  or  of 
the  fact  that  she  did  not  know  right  from 
wrong.  It  might  Just  as  well  be  taken  as 
evidence  to  prove  the  contrary.  She  may 
have  refused  to  attend  upon  the  services  of 
the  church  because  she  did  not  want  to  be 
reminded  of  her  sins.  Many  of  the  witnesses, 
who  gave  their  opinions  that  Rebecca  Black 
was  not  competent  to  make  the  deed,  are 
shown  to  have  had  dealings  with  her,  either 
in  the  way  of  leasing  land  from  her  for  the 
purpose  of  raising  crops,  harvesting  her 
meadows  for  a  share  of  the  crop,  or  purchas- 
ing cattle  from  her.  It  is  clearly  proven  that, 
during  her  husband's  lifetime,  she  looked  aft- 
er her  own  business  and  did  her  own  trad- 
ing. It  is  true  she  often  sought  the  opin- 
ions of  others  concerning  the  value  of  cer- 
tain property  she  desired  to  sell.  This  is 
nothing  more  than  most  people  do.  Some 
people  get  their  information  as  to  the  market 
value  of  articles  by  reading  the  published  re- 
ports of  the  market,  others  by  inquiry  of 
those  on  whose  Judgment  they  rely.  Few  per- 
sons depend  altogether  on  their  own  Judg- 
ment, and  those  who  do  so  usually  evince 
bad  Judgment  That  Rebecca  Black  was  ec- 
centric and  peculiar  in  her  manner,  thought, 
and  speech  there  can  be  no  doubt,  but  that 
she  was  competent  to  transact  business,  and 
had  sufficient  mind  to  make  disposition  of 
her  property  and  to  know  the  effect  of  a  deed 
of  conveyance,  we  think  there  can  be  as 
little  doubt. 

The  presumption  of  law  is  always  in  favor 
of  the  competency  of  the  grantor  to  execute 
a  deed  at  the  time  It  was  made,  and  the  bur- 
den of  proof  is  on  the  party  attacking  the 
deed  to  overcome  this  presumption.  Smith 
on  Frauds,  187;  Eiakln  v.  Hawkins,  52  W. 
Va.  124,  43  S.  B.  211;  Erwin  v.  Hedrick, 
52  W.  Va.  537,  44  S.  E.  165;  Delaplain  v. 
Grubb,  44  W.  Va.  612,  30  S.  E.  201,  67  Am. 
St.  Rep  788;  Snodgrass  v.  Knight,  43  W. 
.Va.  294,  27  S.  E.  233 ;  Buckey  v.  Buckey,  38 
W.  Va.  168,  18  S.  B.  383.  The  Judge  of  the 
circuit  court.  In  deciding  this  case,  rendered 
a  carefully  prepared  written  opinion  which 
is  made  a  part  of  appellee's  brief.  We  con- 
clude our  observations  upon  the  question  of 
the  grantor's  sanity  and  mental  capacity  at 
the  time  of  making  the  deed  with  the  follow- 
ing quotation  from  that  opinion,  viz.:  "But 
when  the  opinions  of  these  witnesses  are 
analyzed  in  the  light  of  the  facts  upon  which 
they  are  based,  there  is  scarcely  a  fact  in  the 
case  tending  to  warrant  the  opinion  that  she 
was  insane.  Neither  is  there  much  to  Justify 
the  opinion  that  she  was  au  Imbecile,  or  nou 
comi)oa  mentis,  and  incompetent  to  transact 
the  ordinary  business  affairs  of  her  life 
For  20  years  or  more  she  held  her  property 
in  her  own  name  and  dealt  with  it  herself, 
buying  and  selling  her  stock,  and  disposing  of 
the  products  of  her  farm.  This  was  the  case 
when  her  husband  was  living,  as  much  as 
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after  his  death.  With  but  few  exceptions 
Lier  trades  appear  to  have  been  based  on 
good  ordinary  judgment.  She  knew  the  val- 
ue of  money,  and  how  to  keep  it  She  was 
close  and  penurious,  frugal  to  a  fault,  but  al- 
ways met  her  obligations  with  promptness 
and  honesty.*' 

Having  ascertained  that  the  grantor  had 
sufficient  capacity  to  dispose  of  her  property, 
which  is  the  point  on  which  plaintiff  chiefly 
relied,  and  the  one  upon  which  the  over- 
whelming amount  of  testimony  seems  to  cen- 
ter, it  goes  a  long  way  towards  disposing  of 
the  other  charges  of  inadequacy  of  considera- 
tion and  fraud  in ,  the  procurement  of  the 
deed.  Inasmuch  as  the  law  gives  a  person 
an  unqualified  right  to  dispose  of  his  property 
as  he  pleases,  even  to  the  extent  of  giving  it 
away,  It  necessarily  follows  that  inadequacy 
of  consideration  is  not  alone  sufficient  to 
overthrow  a  deed.  It  is  only  evidence  to  be 
considered  along  with  other  facts  and  circum- 
stances bearing  on  the  charge  of  fraud  in  the 
procurement  of  the  deed.  Is  this  charge  sus- 
tained? We  think  not.  The  grantee  is  a 
nephew  of  Rebecca  Black,  he  is  her  brother's 
son.  Rebecca  Black,  having,  as  we  find,  suffi- 
cient capacity  to  dispose  of  her  property,  had 
a  right  to  give  it  to  her  nephew  If  she  so  de- 
sired. We  are  unable  to  discover  from  the 
evidence  that  any  unlawful  means  were  used 
to  induce  her  to  make  the  deed.  She  propos- 
ed to  her  nephew  the  making  of  the  deed. 
Her  motive  seems  to  nave  been  self -protec- 
tion—her  support  There  is  no  proof  that  he, 
or  any  one  else,  persuaded  her,  against  her 
free  will,  to  make  the  deed,  or  that  she  was 
deceived  or  misled.  Fraud  cannot  be  infer- 
red from  the  grantor's  age  and  enfeebled 
state  of  health  and  the  need  of  some  one  to 
take  care  of  her  property  and  to  provide  for 
her.  These  circumstances  alone  do  not  prove 
fraud.  They  may  be  simply  matters  of  in- 
ducement which  Inclined  her  to  make  the 
deed,  which  she  did,  apparently,  with  perfect 
freedom  of  will,  and  mental  comprehension 
as  to  the  nature  and  effect  of  a  conveyance. 
The  only  testimony  we  find  in  the  record  as 
to  what  took  place  between  Rebecca  Black 
and  the  defendant,  leading  up  to  the  execu- 
tion of  the  deed,  is  that  of  the  defendant 
himself  who  states  that  Rebecca  Black  pro- 
posed to  him  that,  if  he  would  .pay  the  Bon- 
nell  children  $500  each,  and  would  agree  to 
take  oare  of  her,  she  would  make  him  a  deed 
for  her  land,  and  told  him  to  get  a  lawyer,  or 
some  good  man  who  knew  how,  to  come  and 
write  it  and  that  he,  the  next  morning,  went 
to  the  house  of  E.  D.  Bean,  who  he  says  was 
the  notary  nearest  the  place,  and  got  him  to 
come  and  prepare  the  deed  and  take  Re- 
becca Black's  acknowledgment  to  it  There  is 
no  evidence  that  the  grantee  ever  said,  or 
did,  anything  to  influence  the  mind  of  Rebec- 
ca Black  to  ejtecute  the  deed  to  him,  or  that 
the  deed  was  prepared  by  the  scrivener  other- 
wise than  she  wanted  it  prepared.  That 
such  undue  Influence  was  exerted  upon  the 


grantor  as  to  overcome,  or  destroy,  her  free 
agency,  and  to  substitute  the  will  of  another 
for  her  own,  must  be  proven.  The  proof  of  a 
motive  and  an  opportunity  to  exert  such  an 
influence,  without  more,  is  not  sufficient  to 
overthrow  the  deed.  WoodviUe  v.  Woodvtlle, 
63  W.  Va.  286,  60  S.  B.  140;  Delaplain  v. 
Grubb,  44  W.  Va.  613,  30  S.  B.  201,  67  Am. 
St  Rep.  788. 

As  to  the  value  of  the  land  the  proof  is« 
taking  the  average  estimate,  that  it  Is  worth 
about  $4,500,  that  some  parts  of  it  are  under- 
laid with  a  valuable  seam  of  coal  which  some 
of  the  witnesses  estimate  to  be  worth  $100 
an  acre.  Other  witnesses  state  that  this  vein 
of  coal  underlies  only  about  flve  acres  of  the 
land;  that  the  annual  rental  value  of  the 
land  for  farming  purposes  is  only  about  $125. 
So  that,  taking  into  consideration  the  obliga- 
tion of  the  grantee  to  pay  the  Bonnell  chil- 
dren $1,000,  and  to  suiyport  the  grantor,  then 
only  63  years  of  age,  and  furnish  her  care 
and  medical  attention  in  case  of  sickness,  we 
can  by  no  means  say  that  the  consideration 
is  so  inadequate  as  to  shock  the  moral  con- 
science. It  assured  the  grantor  a  comforta- 
ble support  and  a  decent  burial,  and  this 
seems  to  have  been  the  controlling  thought 
in  her  mind.  Her  farm,  without  some  one 
to  cultivate  it  to  harvest  and  take  care  of 
the  crops,  would  contribute  nothing  towards 
her  support  In  view  of  her  inability  to  do 
the  work  herself.  Her  daughter,  Mrs.  Bon- 
nell, appears  to  have  shown  her  but  little  at- 
tention, in  fact  seldom  visited  her,  until  aft- 
er she  learned  of  this  conveyance  to  A.  V. 
Post,  and  then  she  suddenly  became  rery 
solicitous  about  her  mother's  welfare,  as  did 
a  number  of  other  relatives  in  the  neighbor- 
hood. These  persons  apparently  set  them- 
selves to  work  to  turn  the  mind  of  Rebecca 
Black  against  A.  V.  Post  &nd  no  doubt  In- 
duced her  to  bring  this  suit  to  avoid  her  deed. 

There  is  another  matter  appearing  in  the 
deed  which  not  only  placed  an  additional 
contingent  burden  on  the  grantee,  but  which 
is  further  proof  of  the  fact  that  Rebecca 
Black  knew  both  what  she  was  about  at  the 
time  she  executed  the  deed,  and  the  prob- 
able value  of  her  land.  The  deed  provided 
that,  if  the  coal  underlying  the  land  was 
sold  for  $100  an  acre  during  the  lifetime  of 
Rebecca  Black,  then  her  two  grandchildren, 
Charley  and  Rosie  Bonnell,  were  to  have 
$200  each.  This  provision  was  more  than 
likely  suggested  by  Rebecca  Black  herself; 
there  is  no  reason  to  suppose  that  it  was 
voluntarily  proposed  by  A.  V.  Post 

The  fact  that  the  grantee  hastened  early 
on  the  morning  of  the  25th  of  December,  the 
day  after  Rebecca  Black  proposed  to  make 
the  deed,  to  get  a  notary  to  write  it,  is  re- 
lied on  as  evidence  of  fraud.  The  oral  agree- 
ment to  convey  was  made  on  the  day  before; 
the  execution  of  the  deed  was  in  consumma- 
tion of  it.  Why  could  he  not  consistently 
procure  the  deed  to  be  made  as  soon  there- 
after as  possible?     He  may  have  thought 
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and  doubtless  did  think,  that  If  some  of  Re- 
becca Black's  relatives  should  learn  of  her 
purpose  to  convey  her  land  to  him  they  would 
try  to  dissuade  her  from  doing  so,  and  he 
was  therefore  anxious  to  have  the  matter 
consummated.  She  was  not  legally  bound  by 
ber  oral  promise,  and  many  persons,  possess- 
ed of  even  stronger  will  power  than  Re- 
becca Black,  have  been  known  to  change  their 
minds,  when  not  legally  bound  not  to  do  so, 
in  less  time  than  24  hours.  Having  exerted 
no  influence  on  her  mind  to  induce  her  to 
make  the  deed,  and  she  being  competent  to 
make  it  there  is  certainly  no  fraud  in  pro- 
cut'ing  some  person  competent  to  write  the 
deed  and  take  the  acknowledgment  thereto 
at  any  convenient  time  thereafter,  however 
soon  it  may  be. 

There  is  no  lien  retained  in  the  deed  to  se- 
cure the  grantor's  support,  and  this  omission 
is  urged  as  a  badge  of  fraud.  The  grantee 
was  personally  bound  to  furnish  her  support, 
and  there  is  no  evidence  that  be  made  any 
effort  to  avoid  his  contract.  Neither  is  there 
any  proof  of  an  agreement'  that  such  lien 
was  to  be  retained  In  the  deed,  or  that  the 
grantor  requested  it  to  be  done.  Deeds  are 
often  executed  without  reservation  of  a  lien 
to  secure  the  unpaid  purchase  money,  even 
where  the  consideration  is  wholly  pecuniar^, 
and  while  it  is  the  usual  practice,  and  a  safe 
method  to  pursue,  to  retain  such  lien,  we  do 
not  think  the  mere  failure  to  do  so  Is  evi- 
dence of  fraud;  especially  is  this  true  in  the 
absence  of  an  agreement  that  such  lien  was 
to  be  retained. 

After  Bean  had  returned  from  Rebecca 
Black's,  after  writing  the  deed  and  taking 
her  acknowledgment,  he  was  asked  by  some 
of  the  neighbors  where  he  had  been,  and  his 
reply  was  that  he  tiad  been  up  to  write  Lum 
Post's  will.  This  statement  is  admittedly  un* 
true,  and  it  is  urged  as  showing  fraud — a 
desire  to  cover  up,  to  conceal  what  had  a(> 
tually  been  done.  But  we  regard  it  as  whol- 
ly immaterial  and  a  trivial  matter,  so  far  as 
it  relates  to  the  merits  of  the  case.  Lum 
Post  was  the  father  of  the  grantee  and  the 
brother  of  the  grantor.  He  knew  that  his 
neighbors  would  be  curious  to  know  what 
had  been  the  occasion  of  Bean's  visit  to  the 
neighborhood,  knowing  that  he  was  a  notary 
public,  and  that  he  often  prepared  deeds  and 
wills,  ahd  he  suggested  to  him  this  reply  in 
case  he  was  asked  where  he  had  been.  The 
purpose  of  the  remark  was  apparently  to  de- 
ceive those  who  Lum  Post  knew  were  pos- 
sessed of  sufficient  idle  curiosity  to  Inquire 
into  the  business  affairs  of  their  neighbort 
in  which  they  had  no  pecuniary  interest 
He  no  donbt  thought  that  he  could  thereby 
defer  the  evil  day  which  he  felt  sure  would 
come  to  his  son,  A.  V.  Post  as  soon  as  the 
information  should  reach  the  ear  of  Mrs. 
Jane  Bonnell,  the  prospective  heir  of  Rebecca 
Black,  that  she  had  conveyed  away  her  land. 
He  verv  llkelv  suanprteil  thnt  ns  Roon  a*?  the 


transaction  became  known  to  certain  others 
of  the  relatives  of  Rebecca  Black  they  would 
set  about  to  persuade  her  to  bring  a  suit  to 
avoid  the  deed.  This  piece  of  deception  has 
no  relation  to  the  merits  of  the  case.  It 
does  not  prove  that  the  deed  was  fraudu- 
lently obtained,  and,  under  the  circumstances 
of  this  particular  case,  we  do  not  think  It 
even  tends  to  prove  fraud.  We  hold  the 
deed  from  Rebecca  Black  to  A.  V.  Post  to  be 
valid. 

For  the  reasons  herein  expressed  we  are 
of  the  opinion  that  the  circuit  court  erred  in 
decreeing  a  cancellation  of  the  deed  from 
Rebecca  Black  to  A.  V.  Post  bearing  date 
on  the  25th  of  December,  1906,  and  the  final 
decree  made  in  this  cause  on  the  25th  of 
January,  1908,  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
the  matter  of  the  settlement  of  the  accounts 
•of  S.  C.  Rummissell,  special  receiver,  of  the 
personal  property  belonging  to  the  estate  of 
Rebecca  Black,  now  deceased. 


(er  w.  va.  W) 

RIFFLE  V.  SKINNBIL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  15.  1910.    Rehearing  Denied 

May   18»  1910.) 

(Syllabus  by  the  Court,) 

1.  BjECTifENT  (S  9^)  —  Evidence  —  Title  iw 

Plaintiff. 

In  ejectment  It  suffices  affirmatively  for  the 
plaintiff  to  show  a  recoverable  legal  title  in  him- 
self for  the  land  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §§  10-29 ;   Dec.  Dig.  §  9.*] 

2.  Adverse   Possession  (i   106*)  —  Effect — 
Vesting  Title. 

Seizin  or  possession  of  land,  advene  to  all, 
for  the  lenifTth  of  time  of  the  statutory  bar  te 
real  actions,  vests  title  in  the  party  who  has 
been  so  possessed.  It  makes  recoverable  legal 
title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  610-613;  Dec  Dig.  | 
106.*] 

3.  Ejectment  (|  86*)  —  Evidence  —  Title  of 
State. 

A  plaintiff  in  ejectment  who  relies  upon  ti- 
tle by  adverse  possession  need  not  affirmative- 
ly prove  that  the  state  has  no  title  to  the  land. 
[Ed.  Note.— For  other  cases,  see   Ejectment, 
Cent.  Dig.  §  244 ;    Dec.  Dig.  |  86.*] 

4.  Adverse   Possession    (|    104*)— Pkesump- 
TiON  OF  Grant. 

Where  there  has  been  a  holding  of  land 
with  all  the  essentials  of  adverse  possession  for 
the  i)eriod  of  the  statutory  bar  to  real  actions  a 
grant  is  presumed. 

[Ed.  Note,— For  other  cases,  see  Adverse  Pos- 
session,  Cent.   Dig.   §S  695-602;     Dec.   Dig.   8 

6.  Presumption  of  Grant. 

So  far  as  the  principles  herein  enunciated 
conflict  with  the  sixth  point  of  the  syllabus  in 
Witten  V.  St.  Clair,  27  W.  Va.  762,  the  latter 
Is  disapproved. 

6.  Limitations  Against  State. 

Limitation  against  state  discussed  in  Judge 
Brannon's  note. 
Williams.  J.,  dissentiniic. 


^For  other  coses  see  same  topic  and  section  NUMB  BR  In  Dec.  it  Am.  Digs.  1907  to  date,  4  Keporiei*  Indexes 
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Error  to  Clrcalt  Court,  Lewis  County. 

Action  by  John  S.  Riffle  against  R.  L.  Skin- 
ner. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Linn  ft  Bland,  for  plaintiff  in  error.  W. 
W.  Brannon  and  E.  A.  Brannon,  for  defend- 
ant in  error. 

ROBINSON.  P.  In  this  action  of  eject- 
ment, the  plaintiff,  by  the  verdict  of  a  Jury, 
has  Judgment  for  a  fee  simple  estate  in  153 
acres  of  land.  In  seeking  to  overthrow  the 
Judgment  defendant  insists  that  the  evidence 
established  more  than  ten  years  adverse  pos- 
session on  his  part,  thereby  barring  plaintiff 
from  recovery  against  him;  and  that,  at  any 
rate,  plaintiff  did  not  show  such  title  in  him- 
self as  that  upon  which  he  could  recover. 

Plaintiff  relies  upon  a  deed  from  Camden 
and  Arnold,  made  to  him  in  1875,  and  com- 
plete possession  thereunder  since  that  time. 
Defendant  relies  upon  a  deed  from  another 
source,  made  to  liim  in  18d0.  Each  deed 
clearly  calls  for  a  tract  adjacent  to  that 
called  for  In  the  other.  They  each  call  for 
the  line  of  an  old  survey  which,  properly  lo- 
cated, is  the  division  line  between  them.  Up- 
on the  faces  of  the  two  deeds  there  is  no  con- 
flict Looking  to  the  deeds,  there  is  no  over- 
lap or  interlock.  But  in  actual  contest  there 
is  a  disputed  strip.  The  dispute  has  arisen 
because  of  different  claims  as  to  the  proper 
location  of  the  line  of  the  old  survey  separat- 
ing the  tracts.  Plaintiff  insists  that  defend- 
ant has  crossed  over  this  division  line  and  en- 
croached upon  his  land.  To  oust  him  there- 
from this  suit  was  instituted. 

Neither  party  relies  upon  perfect  chain  of 
paper  title;  both  rely  upon  possession.  Plain- 
tiff says  that  his  possession  of  land  under 
his  deed  has  extended  to  the  true  boundaries 
called  for  by  that  deed  and  has  embraced  the 
land  in  controversy,  and  that  defendant  has 
not  had  such  possession  of  the  disputed  strip 
as  would  bar  plaintiff  from  its  recovery.  De- 
fendant says  that  his  deed  calls  for  the  strip ; 
and  that,  in  any  event,  he  now  owns  it  by 
reason  of  more  than  ten  years  adverse  pos- 
session. 

The  Jury  found  that  plaintiff's  claims  were 
supported  by  the  evidence.  The  evidence  as 
to  the  true  location  of  the  line,  possession  by 
defendant,  the  character  of  that  possession, 
and  other  material  matters  relating  to  the 
issue,  is  conflicting.  It  is  oral  testimony  of 
witnesses  in  the  presence  of  the  Jury.  In 
such  case  we  have  no  power  to  invade  the 
province  of  the  Jury  by  disturbing  the  ver- 
dict on  the  alleged  ground  that  it  is  contrary 
to  the  evidence. 

Has  the  plaintiff  shown  a  title  sufficient 
for  recovery?  The  Jury  has  affirmed  by  its 
verdict  his  claim  that  he  has  been  in  posses- 
sion for  27  years,  under  color  of  title  adverse 
to  all  others.  Is  that  finding  of  fact,  such  a 
showing  of  title  as  will  enable  plaintiff  to  re- 
cover in  ejectment?  The  plaintiff  must  re- 
cover on  the  strength  of  his  title  alone.    In 


{ejectment  this  proposition  la  fundamentaL 
But  what  are  the  essentials  of  strength  of 
title  sufficient  to  support  ejectment?  Wbat 
makes  a  case  for  a  plaintiff  in  ejectment? 
Must  he  affirmatively,  as  is  sometimes  loose- 
ly said,  show  title  against  all  the  world?  If 
he  must  do  so,  it  is  strange  practice  that  calls 
upon  him  so  to  negative  the  validity  or  ex- 
istence of  all  other  claims  to  the  land  but 
his  own.  The  plaintiff,  to  recover,  must 
show  a  legal  title  to  the  land.  He  must  prove 
a  legal  title  that  has  the  strength  to  preTail 
over  the  title  relied  upon  by  defendant  or 
proved  by  defendant  to  be  outstanding  in  a 
third  party.  But  only  to  that  extent  is  the 
burden  of  showing  title  upon  the  plalntlflT. 
He  is  not  obliged  to  eliminate  from  consider- 
ation the  possibility  of  a  better  title  than  his, 
unless  the  defendant  presents  it  Ejectment 
\s  a  contest  between  the  parties,  as  is  any 
other  action.  The  action  binds  only  the  par- 
ties to  it  And  when  the  plaintiff  proves 
a  title  in  himself,  having  the  elements  of 
strength  sufficient  for  recovery,  he  may  rely 
upon  it  and  recover  thereby  unless  the  de- 
fendant shows  that  a  better  title  exists  ei- 
ther in  himself  or  another.  That  he  must 
show  title  against  all  the  world  means  sim- 
ply that  he  must  show  a  legal  title  better 
than  any  other  presented  against  it  on  the 
trial.  It  does  not  mean  that  he  must  do  more 
affirmatively  than  show  that  he  has  a  recoT- 
erable  legal  title  to  the  land  in  controversy. 

The  expression  that  a  title  against  all  the 
world  must  be  shown  by  a  plaintiff  in  eject- 
ment has  evidently  led  to  a  belief  by  some 
that  it  is  always  Incumbent  on  the  part  of 
such  plaintiff  to  show  that  title  has  been 
granted  by  the  commonwealth.  The  rule  that 
title  must  be  traced  to  the  commonwealth  has 
been  carried  to  an  extent  that  is  not  Justified 
by  reason  nor  by  the  purpose  for  which  such 
tracing  is  ever  required.  In  ejectment,  It  is 
required  that  the  plaintiff  trace  title  to  the 
commonwealth  if  he  relies  alone  on  paper 
title.  But,  the  rule  of  tracing  title  to  Its 
original  fountain,  the  sovereignty  of  the  soil, 
properly  pertains  only  to  a  showing  of  paper 
title — a  reliance  on  paper  title  alone.  Even 
in  such  case,  presumptions  may  be  established 
which  sometimes  suffice  to  do  away  with  the 
showing  of  a  complete  chain  of  documents. 
It  must  be  so,  otherwise  valid  titles  and  vest- 
ed rights  will  be  lost  by  long  lapse  of  time  in- 
curring changes  which  produce  the  loss  of 
records  and  evidence.  So  where  a  plaintiff  in 
ejectment  relies  wholly  upon  pap^  title,  up- 
on deed  without  possession,  he  must  ^ow  the 
chain  taking  the  title  to  its  origin.  It  re- 
quires this  showing  to  vouch  strength  la  the 
title  and  to  make  it  a  prima  facie  legal  one 
sufficient  for  recovery.  But  where  a  plaintiff 
can  rely  on  other  than  a  paper  title  it  is  not 
so.  He  need  not  trace  title  to  the  common- 
wealth. Where  there  is  seizin  or  possession 
under  claim  of  title  there  is  always  presumi^ 
tion  of  title.  Tyler  on  Ejectment  and  Ad- 
verse Enjoyment,   78;   3   Wigmore  on   fivi- 
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dence,  S  1779;  Teass  v.  St  Albans,  88  W.  Va. 
1,  17  S.  b:  400,  19  L.  R.  a.  802.  "So  the  un- 
interrupted enjoyment  of  property  or  privi- 
leges for  a  long  space  of  time  raises  a  pre- 
smnption  of  legal  right"  Starkie  on  EM- 
dence  (10th  Am.  Ed.),  marginal  page  75. 
And  when  that  seizin  or  possession  is  of  the 
length  of  time  to  bar  recovery,  it  presump- 
tively vests  title  in  the  party  who  has  been 
possessed.  It  makes  good  legal  title  upon  the 
showing  of  which  one  may  recover.  It  makes 
a  prima  facie  showing  of  title.  True  it  may 
not  be  sufficient  to  avail  against  all  the  world, 
but  it  avails  in  ejectment  until  the  defendant 
overthrows  it  There  has  been  a  failure  in 
some  of  the  decisions  to  distinguish  between 
the  essentials  of  proof  of  paper  title  and  the 
essentials  of  proof  of  title  by  the  presump- 
tion arising  from  long  continued  seizin.  It 
suffices,  however,  to  enunciate  true  principles 
without  particularly  referring  to  all  the  in- 
stances in  which  they  have  been  overlooked. 

In  the  case  under  consideration,  it  is  main- 
tained that  one  may  not  recover  in  ejectment 
upon  proof  of  adverse  possession,  unless  he 
shows  that  at  some  time  the  state  granted 
the  land  or  that  there  has  been  that  which 
would  cause  a  transfer  of  the  state's  title 
under  article  13  of  the  Constitution  (Code,  p. 
Ixxxiv) — ^ten  years  adverse  possession  and  pay- 
ment of  the  taxes  for  five  years.  In  support 
of  this  contention  we  are  cited  to  Wltten  v. 
St  Clair,  27  W.  Va.  762,  which  we  admit 
sanctions  it  But  such  view  seems  unreason- 
able, unwarranted,  and  unsound.  Shall  a 
plaintiff  in  ejectment  be  required  to  show 
more  than  the  affirmative  of  the  legal  title 
upon  which  he  relies?  Shall  he  be  required 
to  provide  in  proof  against  the  mere  contin- 
gency that  the  state  may  not  have  granted 
the  land  or  that  the  state  may  have  title  by 
forfeiture?  What  if  there  has  been  an  actual 
grant  the  title  resting  on  which  has  never 
been  forfeited?  Why  cause  the  plain tilT  to 
prove  all  the  essentials  of  a  transfer  to  him 
under  the  Constitution  when  there  could  be 
no  transfer  if  the  state  had  no  title?  More 
reasonable  would  it  be  to  require  him  to  show 
tliat  title  is  actually  out  of  the  state.  Yet 
suppose  that  the  state,  or  the  commonwealth 
of  Virginia,  never  at  any  time  had  title,  that 
the  land  was  granted  before  the  existence  of 
either,  as  may  be  true  in  counties  where  an- 
cient grants  from  the  crown  or  lord  of  the 
fee  were  made  before  our  independence.  In 
such  case  shall  plaintifif,  though  resting  upon 
long  and  good  adverse  possession,  be  required 
to  delve  into  the  secret  recesses  of  the  past 
to  find  such  grant,  or,  falling  to  find  it,  be 
required  to  prove  the  essentials  of  a  transfer 
under  our  Constitution  which  could  not  have 
taken  place  because  such  granted  title  was 
actually  outstanding  and  not  forfeited?  In 
following  such  a  rule  for  proof  of  title,  one 
may  be  permitted  to  rely  on  a  taking  of  the 
etate's  title  that  never  occurred.  If  there  is 
as  outstanding  title  in  the  state,  why  should 
Dot  the  defendant  show  it?    State  titles  are 


rare  at  this  late  day  compared  with  the  great 
mass  of  individual  titles  existing  in  our  now 
old  settled  country.  Why  attach  such  impor- 
tance to  a  grant  from  the  state,  disregarding 
all  presumption  of  grant  that  must  exist  by 
the  very  nature  of  things?  The  state  is  not  a 
party  to  the  action,  nor  bound  by  it  Why 
not  as  well  require  a  plaintiff  who  relies  on 
perfect  chain  of  paper  title,  to  prove  that 
the  state  has  not  acquired  title  by  forfeiture 
for  non-payment  of  taxes?  Title  in  the  state 
by  forfeiture  is  more  probable  than  original 
title  in  the  state.  Yet  it  is  universally  the 
rule  that  the  defendant  must  show  outstand- 
ing title  by  forfeiture.  The  plaintiff,  we  say, 
by  the  showing  of  adverse  possession  for  a 
length  of  time  which  under  the  law  vests 
one  with  title,  sufficiently  negatives  all  out- 
standing title  and  raises  In  his  favor  the  pre- 
sumption of  a  grant  He  makes  a  prima  facie 
case.  It  remains  for  the  defendant  to  over- 
throw it.  "W^here  an  adverse  possession  is 
shown,  the  burden  is  on  the  true  owner  to 
show  why  it  should  not  be  operative  against 
him,  such  as  that  he  was  within  some  excep- 
tion contained  in  the  statute,  or  that  during 
a  necessary  period  of  the  possession  the  title 
to  the  land  was  in  the  gOTernment"  2  Enc. 
L.  &  P.  57fi. 

It  is  elementary  law  that  where  there  is 
possession  there  is  usually  presumption  of 
title.  3  Washburn  on  Real  Property,  §  1945. 
That  presumption  is  a  legal  one;  it  suffices 
for  proof  and  avoids  the  necessity  of  evidence 
until  it  is  rebutted.  4  Wigmore  on  Evidence, 
§  2515.  And  the  presumption  of  title  in  an 
adverse  holding  of  land  for  the  statutory  pe- 
riod that  bars  other  claimants  therefrom  sure- 
ly suffices  to  take  the  place  of  proof  on  the 
part  of  a  plaintiff  In  ejectment.  If  he  sees  fit 
to  rely  on  it  and  take  the  risk  of  its  being  re- 
butted. There  can  be  nothing  unreasonable 
In  this  view;  It  is  plainly  consistent  with 
the  force  of  legal  presumptions  in  the  trial 
of  other  actions.  This  presumption  of  title 
that  accompanies  an  adverse  holding  neces- 
sarily implies  a  grant  originally  from  the 
sovereignty,  since  the  title  presumed  must 
have  that  origin.  And  since  a  grant  from 
the  state  Is  presumed,  the  claim  that  the  stat- 
ute of  limitations  does  not  run  against  the 
state  unless  payment  of  taxes  is  shown  is  im- 
material. That  question  need  not  be  consid- 
ered. Again  we  say,  the  state  is  not  a  party. 
The  contest  is  between  Individuals.  "Title 
may  be  acquired  by  grant  or  by  adverse  pos- 
session. The  latter  is  a  prescriptive  title  or 
right  presupposing  a  valid  grant  and  derlv- 
in.:.'  its  strength  and  virtue  from  the  statute 
of  limitations,  barring  the  remedy."  Camden 
V.  Lumber  Co.,  59  W.  Va.  157,  53  S.  E.  409. 
Grants  from  the  commonwealth  long  ago  were 
presumed,  and  such  presumptions  given  force. 
Since  our  country  is  now  completely  settled 
and  greatly  prosperous,  there  is  certainly  the 
more  reason  for  presuming  that  title  Is  not 
still  in  the  state.  In  1808,  more  than  a  cen- 
tury ago.  Judge  Tucker  wrote:    "Presump- 
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tioDS  tn  favor  of  long  and  peaceable  posses- 
sion, tbat  there  has  been  a  grant,  must,  at  no 
very  long  period  hereafter,  be  absolutely  nec- 
essary to  be  made,  on  almost  all  occasions, 
in  consequence  of  the  operation  of  our  law  of 
descents.*'  Archer  v.  Saddler,  2  Hen.  ft  M. 
(Va.)  370.  In  the  same  case.  Judge  Roane 
mentioned.  In  referring  to  the  reasonableness 
for  the  recognition  of  presumption  that  the 
state  had  not  title,  the  Improbability  that  at 
that  time  and  in  the  settled  section  from  which 
the  case  arose  lands  should  be  vacant.  How 
much  more  the  reason  and  necessity  for  ap- 
plying such  presumption  in  this  day  of  set- 
tlement and  progress!  How  much  greater 
now  the  improbability  that  land  is  vacant  or 
unappropriated;  yea,  or  even  forfeited  for 
non-payment  of  taxes! 

The  presumption  of  title  that  arises  from 
adverse  possession  of  land  under  claim  or 
color  of  title,  embodying  as  it  must  a  presup- 
position that  the  title  has  left  the  state,  is 
either  overlooked  in  WItten  v.  St  Clair,  su- 
pra, or  at  least  therein  given  no  credence. 
Yet  such  a  presumption  of  grant  and  title 
when  there  has  been  adverse  possession  for 
the  statutory  period  sufficient  to  bar  recovery, 
operating  to  support  plaintiff's  title  in  actions 
of  ejectment,  has  long  been  recognized  in  the 
law  of  the  Virginias.  It  was  clearly  observed 
in  the  old  Virginia  law  relating  to  ejectment 
and  the  writ  of  right  The  essentials  of  a 
showing  of  title  on  the  part  of  a  plaintiff  in 
ejectment  in  this  day  is  not  different  from 
that  necessary  when  ejectment  and  the  writ 
of  right  were  separate  actions,  except  that 
statutes  have  gradually  shortened  the  time 
of  the  adverse  holding  necessary  to  be  shown, 
the  running  of  which  will  cause  the  presump- 
tion of  title  to  be  available.  This  shortening 
of  the  time  has  been  but  an  aidance  of  the 
presumption  of  title.  It  has  made  the  pre- 
sumption to  be  available  earlier  than  for- 
merly. As  the  country  has  become  more  pop- 
ulous and  titles  more  settled  good  policy  has 
dictated  a  shorter  period  for  giving  force  to 
adverse  possession  and  the  presumption  which 
springs  therefrom.  As  to  the  old  action  of 
ejectment,  in  Tucker's  Com.,  book  3,  p.  176,  It 
Is  said :  ^In  support  of  his  title  the  plain- 
tiff may  either  prove  an  uninterrupted  and 
peaceable  possession  by  him  and  those  under 
whom  he  claims  for  fifteen  years  anterior  to 
the  ouster,  which  Itself  is  sufficient  to  enable 
him  to  maintain  ejectment,  or  he  may  deduce 
his  title  from  the  commonwealth  by  a  reg- 
ular and  unbroken  chain; — ^though  if  he  and 
the  defendant  both  claim  under  the  same  re^ 
mote  title,  it  will  be  unnecessary  for  him  to 
go  farther  back  than  that  common  source." 
And,  as  to  the  writ  of  right,  on  page  185,  the 
author  says :  **The  demandant  may  establish 
his  claim  either  by  exhibiting  a  connected 
chain  of  title  from  the  commonwealth  down 
to  himself,  or  by  relying  on  the  length  of  pos- 
session of  himself  and  those  under  whom  he 
claims.    In  the  first  case  the  chain  of  title 


must  be  perfectly  connected  and  unbroken; 
beginning  with  the  commonwealth's  patent, 
and  brought  down  to  the  demandant,  by  deed, 
devise,  or  descent,  from  one  owner  to  anoth- 
er, in  regular  succession.  In  the  latter  case 
he  proves  tbat  he  himstif,  or  some  person 
under  whom  he  claims,  had  enjoyed  an  nnln- 
terrupted  possession  for  fifty  years;  and  if 
he  rests  upon  the  uninterrupted  possession 
of  another  person,  he  traces  the  title,  by  deed, 
devise,  or  descent,  from  such  person  to  him- 
self, and  produces  the  instruments  and  evi- 
dences which  establish  such  right"  Note  dis- 
tinctly from  this  text  that  the  title  need  be 
traced  only  to  the  sufficient  adverse  posses- 
sion— that  it  need  not  be  traced  to  the  state 
when  sufficient  adverse  possession  Is  found. 
Judge  Tucker  was  writing  at  a  time  when  the 
statutory  bar  to  ejectment  was  fifteen  years 
and  to  the  writ  of  right  fifty  years.  Now  the 
actions  are  merged,  and  the  time  of  the  bar 
is  ten  years.  Time  and  settlement  have  made 
it  beneficial  to  decrease  the  time  to  that  period. 
And  the  ten  years  now  is  as  effective  in  aid 
of  a  plaintiff  in  ejectment  as  was  fifteen 
years  or  fifty  years  when  Judge  Tucker  wrote. 
The  learned  Justice  Story  said :  "In  general, 
it  is  the  policy  of  courts  of  law  to  limit  pre- 
sumption of  grrants  to  periods  analogous  to 
those  of  the  statute  of  limitations,  in  cases 
where  the  statute  does  not  apply.  But  where 
the  statute  applies,  it  constitutes,  ordinarily, 
a  sufficient  title  or  defense,  independently  of 
any  presumption  of  a  grant,  and,  therefore, 
it  is  not  generally  resorted  to."  Ricard  v. 
Williams,  7  Wheat  110,  5  L.  Ed.  39a  The 
presumption  of  title  now  follows  the  showing 
of  an  uninterrupted  possession  for  ten  years. 
Just  as  it  followed  the  showing  of  such  pos- 
session for  the  longer  periods  required  by  the 
older  laws.  '^The  time  within  which  such  pre- 
sumptions are  to  be  indulged  seems  to  be  now 
fixed  in  analogy  to  the  highest  bar  to  real  ac- 
tions." 22  Am.  ft  Eng.  Enc.  of  Law,  1290. 
Even  earlier  than  the  time  of  Judge  Tucker's 
last-mentioned  writings,  in  1814,  the  great 
Chief  Justice  Marshall,  himself  a  Virginia  law- 
yer, in  the  decision  of  a  case  arising  in  Vir- 
ginia under  the  law  of  that  commonwealth, 
said:  "By  the  laws  which  govern  this  case,  a 
possession  of  thirty  years  under  some  circum- 
stances, and  of  fifty  years,  under  any,  consti- 
tutes a  title  against  all  the  world."  Alexander 
V.  Pendleton,  8  Cranch,  462, 3  L.  Ed.  624.  And 
now,  in  this  late  day,  after  progress,  develop- 
ment, and  settlement  of  which  the  founders 
never  dreamed,  causing  salutary  changes  in 
the  statutory  period  of  bar,  we  say  that  proof 
by  a  plaintiff  of  ten  years  uninterrupted  pos- 
session of  land  is  presentation  of  title  against 
all  the  world,  which  in  the  auction  can  only 
be  defeated  by  evidence  on  the  part  of  the 
defendant  "The  statutes  of  limitation  are 
emphatically  statutes  of  repose,  and  are  dic- 
tated by  a  wise  policy,  founded  upon  the  pre- 
sumption against  him  who  has  unreasonably 
delayed  the  assertion  of  his  demand,  and  In 
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favor  of  him  who  has  long  exercised  the  do- 
minion of  owner.*'  Taylor  v.  Bnmsides,  1 
Grat.  (Va.)  187. 

Does  not  the  presumption  of  a  grant  from 
the  sovereignty  prevail  In  that  rule  of  eject- 
ment law,  so  well  observed  by  us»  that  a 
plaintiff  need  only  trace  his  title  to  a  source 
common  to  that  under  which  the  defendant 
claims?  In  such  case  it  Is  never  required 
that  plaintlir  show  that  the  state  or  sover- 
eignty parted  with  the  title  In  some  way. 
Defendant  Is  estopped  to  deny  the  title,  since 
he  also  claims  under  it.  Does  not  that  estop- 
pel rest  on  a  presumption — that  the  title  has 
left  the  state?  Tet  the  decision  In  Witten 
V.  St  Clair,  supra,  does  not  seem  even  t6  ex- 
cept such  case.  Under  that  decision,  if 
strictly  construed,  a  plaintiff,  relying  on  a 
source  of  title  common  with  that  of  defend- 
ant, must  nevertheless  show  that  sometime 
the  state  granted  the  land  or  provide  against 
the  mere  possibility  that  it  did  not  grant  it 
by  showing  that,  if  not  granted,  title  passed 
by  transfer  under  the  Onstitution.  It  would 
seem  to  require  every  plaintiff  in  ejectment, 
at  all  hazard,  to  show  affirmatively  that  the 
title  is  out  of  the  state,  or  to  guard  against 
the  remote  possibility  that  it  may  be  still 
in  the  state.  A  requirement  of  that  kind  Is 
not  consistent  with  reason.  It,  also,  must 
be  based  on  a  presumption — ^that  the  state 
may  have  title.  That  presumption  rests  on 
a  thing  improbable.  Why  not  recognize  the 
more  probable  presumption,  arising  from 
long  adverse  possession  and  the  infrequency 
of  state  titles  in  this  day,  that  thQ  state  has 
no  title?  The  latter  presumption  Is  sanction- 
ed by  law.  Matthews  v.  Burton,  17  Grat 
<Va.)  312;  1  Greenleaf  on  Evidence  (15th 
Ed.)  S  17 ;  22  Am.  &  Eng.  Enc.  of  Law,  1289 ; 
Fletcher  v.  Fuller,  120  U.  S.  534,  7  Sup.  Ct 
C67,  30  L.  Ed.  759.  In  Lawson  on  Presumi)- 
tlve  Evldente,  throughout  chapter  18,  there 
Is  an  enlightening  exposition  of  the  subject 
of  presumptions  in  the  law  of  real  property. 

Adverse  possession  of  land  for  the  period 
of  the  statutory  bar  to  real  actions  is  a 
source  of  title  upon  which  one  may  recover 
in  ejectment  Plaintiff  need  only  trace  his 
title  to  such  source.  If  that  adverse  posses- 
sion has  not  been  effective  as  against  the 
state,  by  reason  of  a  failure  of  the  holder  to 
pay  taxes,  whereby  his  claim  was  forfeited, 
or  otherwise,  the  defendant  must  show  it. 
The  presumption  that*there  has  been  a  grant 
and  that  taxes  have  been  paid,  in  other 
words  that  there  is  unforfeited  title,  shifts 
the  proof  to  him.  **The  statute  of  limita- 
tions Is  not  only  a  defense  which  the  occu- 
pant may  interpose  in  bar  of  the  plaintiff's 
action  for  land,  but  it  also  constitutes  a 
source  of  title  to  the  occupant,  to  which  he 
may  appeal  to  sustain  an  action  of  ejectment 
brought  by  him  as  plaintiff,  whether  against 
the  rightful  claimant  or  a  third  person,  pro- 
vided the  occupant's  possession  has  been  such 
as  will  cause  th€  statute  of  limitations  to 
have  run  in  his  favor."     2  Minor  on  Real 


Property,  1021.  "Under  our  statute,  such 
possession  for  ten  years  gives  perfect  title, 
not  a  mere  right  to  continue  the  possession, 
not  a  title  to  be  lost  by  mere  temporary 
abandonment  of  actual  possession.  It;  is  not 
only  a  defensive  title,  but  one  which  will 
sustain  an  action  of  ejectment  as  effectually 
as  a  deed  or  a  grant  If,  after  title  is  ac- 
quired by  adverse  possession,  the  holder 
thereof  loses  the  actual  possession,  he  may 
maintain  an  action  to  regain  it  just  as  if 
he  had  a  perfect  paper  title."  Summerfleld 
V.  White,  64  W.  Va.  322,  46  S.  B.  159.  "The 
statute  itself  confers  and  invests  title  in  the 
occupant  as  effectually  as  does  descent  de- 
vise, or  grant,  so  that  he  may  not  only  de- 
fend, but  if  afterwards  another  enter  upon 
the  land,  he  may  maintain  ejectment  on  the 
title  conferred  by  the  statute,  though  he 
liave  not  the  scratch  of  a  pen  to  show  title." 
Parkersburg  Industrial  Co.  v.  Schultz,  43  W. 
Va.  475,  27  S.  B.  255.  There  is  no  conflict 
in  a  multitude  of  authorities  upon  this  sub- 
ject The  principles  enunciated  in  them  are 
plainly  a  recognition  that  in  title  by  adverse 
possession  a  valid  grant  is  presumed,  and 
that  without  such  presumption  the  statute  of 
limitations  cannot  have  that  full  force  and 
effect  that  was  intended  for  it  so  that  It 
might  bring  about  the  repose  and  peace  of  so- 
ciety. 2  Minor's  Inst  (4th  Ed.)  574 ;  Hogg's 
PI.  &  Forms,  8  35 ;  Garrett  v.  Ramsey,  26  W. 
Va.  345,  and  other  cases.  Pertinent  upon 
the  whole,  are  the  remarks  of  the  chancellor 
in  the  South  Carolina  case  of  Sims  v.  Augh- 
tery,  4  Strob.  Eq.  119:  'These  legal  pre- 
sumptions, by  which  conflicting  claims  and 
titles  are  set  at  rest  I  have  endeavored  to 
show  are  natural  and  necessary.  They 
spring  spontaneously  out  of  the  institution 
and  relations  of  property.  As  to  the  precise 
time  at  which  they  arise,  each  independent 
community  must  judge  for  itself.  ♦  •  ♦ 
Twenty  years  continued  possession  will  raise 
the  presumption  of  a  grant  from  the  state, 
of  deeds,  wills,  administrations,  sales,  parti- 
tions, decrees,  and  of  almost  anything  that 
may  be  necessary  to  the  quieting  a  title  which 
no  one  has  disturbed  during  all  that  period." 
In  this  case  the  establishment  by  evidence 
of  all  the  essentials  of  adverse  possession 
for  a  period  of  27  years,  under  color  of  title 
by  the  deed  which  plaintiff  produced,  and 
the  presumption  of  Utle  arising  therefrom, 
made  a  case  upon  which  plaintiff  could  re- 
cover, since  it  was  not  successfully  met  by 
defendant  There  is  no  error  in  the  judg- 
ment ;   it  will  be  afiBrmed. 

BRANNON,  J.  I  concur  in  the  decision, 
and  I  approve  the  opinion  written  by  Judge 
ROBINSON.  But  this  case  having  involved 
much  discussion  in  conference,  and  the  coun- 
sel for  the  defendant  relying  with  great 
confidence  upon  the  fact  that  Riffle  did  not 
show  title  back  to  the  state,  I  was  led  to  ex- 
amination of  that  point  and  some  others 
upon  which  I  desire  to  express  an  ftpinion. 
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und  therefore  file  thla  note.  Before  discus- 
sing these  points,  I  remark  that  the  case 
turns  on  them,  because  as  to  boundary  and 
possession  the  verdict  covers  them.  The 
Jury  has  fixed  the  line  of  the  Camden  1,200- 
acre  grant  as  claimed  by  Riffle,  and  In  so 
doing  has  fixed  the  line  between  Riffle  and 
Skinner,  because  their  deeds  both  call  for  the 
Camden  line.  Riffle's  land  is  on  one  side. 
Skinner's  on  the  other  side,  of  that  line. 
The  verdict  upon  a  large  amount  of  oral  evi- 
dence thus  denies  that  Skinner's  deed  covers 
an  inch  of  the  contested  land.  As  their 
tracts  by  their  deeds  are  coterminus,  there  Is 
no  Interlock.  Robinson  v.  Sheets,  63  W.  Va. 
394,  61  S.  B.  347.  The  verdict  also  negatives 
adverse  possession  In  Skinner.  Skinner's 
deed  not  covering  the  disputed  land,  he  has 
a  mere  "claim"  to  It  without  color.  He  must 
then  have  actual  occupation  or  inclosure. 
There  is  much  and  conflicting  evidence  on 
that  point  The  jury  found  the  fact  to  be 
that  Skinner  could  not  claim  the  disputed 
land  by  possession. 

Skinner's  counsel  rely  for  reversal  with 
grelat  confidence  on  the  fact  that  Riffle  does 
not  trace  title  back  to  the  state,  and  claims 
that  as  plaintiff  in  ejectment  he  must  there- 
fore fall.  Must  a  plaintlflP  In  ejectment  trace 
his  title  back  to  the  state?  The  general  Im- 
pression Is  that  he  must.  How  It  originated 
as  applicable  to  all  cases  I  do  not  under- 
stand. It  is  clear  upon  reason  and  authority 
that  one  in  possession  can  retain  it  until 
expelled  by  superior  right.  Where  the  plain- 
tifC  claims  purely  on  paper  title,  he  must  go 
back  to  the  state  in  showing  his  title,  unless 
there  Is  the  relation  of  tenant,  or  both  claim 
under  a  common  source  or  other  instance 
of  estoppel.  I  say  that,  If  the  plaintiff  r^y 
only  on  paper  title,  he  must  show  a  right 
given  by  the  state  and  trace  his  title  there- 
from. If  he  thus  shows  a  good  title,  he  may 
recover  without  showlDg  that  he  has  ever 
had  possession.  Taylor  v.  Bumside,  1  Grat 
(Va.)  169.  Farther  authority  on  this  propo- 
sition would  be  useless.  But  though  a  plain- 
tiff In  ejectment  does  not  go  back  to  the 
state,  if  he  has  had  actual  possession  under 
color  of  title,  claiming  In  his  own  right,  for 
the  period  fixed  by  the  statute  of  limitations, 
he  has  title  against  the  world,  and  upon  that 
title  may  sustain  ejectment  10  Cyc.  484; 
15  Am.  &  Eng.  Ency.  L.  30.  The  large  col- 
lection of  cases  in'lO  L.  R.  A.  (N.  S.)  404, 
will  abundantly  show  this.  It  is  old,  old  law 
that  actual  possession  of  statute  length  gives 
title.  Blackstone,  book  3, 195,  says:  "So  that 
possession  of  land  in  fee  uninterruptedly  for 
three  score  years  is  at  present  a  sufficient 
title  against  the  whole  world,  and  cannot  be 
Impeached  by  any  dormant  claim  whatever." 
"An  adverse  possession  for  20  years  is  not 
only  an  available  defense  to  the  party  whilst 
he  continues  in  possession,  but  it  gives  him 
(unless  affected  by  some  of  the  exceptive  pro- 
visions in  the  statute  of  limitations)  a  com- 
plete possessory  right  to  the  lands,  and  Is  a 


sufficient  title  to  enable  him  to  maintain  an 
ejectment  against  any  person  who  ousts  him 
after  the  expiration  of  20  years."  Adams  on 
Ejectment  77.  Tyler  on  Ejectment  says,  on 
page  88:  "The  statute  of  limitations  there- 
fore may  properly  be  referred  to  as  a  source 
of  title,  and  Is  really  and  truly  as  valid  and 
effectual  as  a  grant  from  the  sovereign  power 
of  the  state.''  Riffle  has  a  deed  constituting 
color  of  title  and  possession  under  it  for  28 
years,  and  by  the  statute  this  gives  him  title 
under  the  rule  above  stated  and  everywhere 
held  that  when  the  statute  applies  it  takes 
away  the  title  of  the  owner,  though  he  be  the 
true  owner,  and  not  only  deprives  him  of  it 
but  confers  that  same  title  on  the  one  filling 
the  statute,  though  in  his  own  right  he  had  an 
inferior  title.  "The  statute  confers  a  legal 
title  enabling  one,  not  only  to  defend,  but  to 
maintain  ejectment  or  other  action  on  its 
strength."  This  Is  our  statement  of  the  law 
in  Parkersburg  Indus.  Co.  v.  Schultz,  43  W. 
Va.  70,  27  S.  E.  255.  I  think  I  may  say  that 
that  proposition  Is  sustained  by  the  author!* 
ties  there  given  and  many  others.  Hall  v. 
Webb,  21  W.  Va.  318;  Adams  v.  Alkire^  20 
W.  Va.  480;  Adklns  v.  Spurlock,  46  W.  Va. 
139,  33  S.  EX  121.  Summerfield  v.  White,  54 
W.  Va.  312,  46  S.  E.  154,  distinctly  states 
the  efficiency  of  a  title  acquired  by  posses- 
sion to  sustain  the  action  of  ejectment 

We  do  not  question  the  rule  that  a  plain- 
tiff In  ejectment  must  recover  upon  the 
strength  of  his  own  title,  not  upon  the  weak- 
ness of  that  of  his  adversary.  This  Is  not 
our  question.  Though  we  admit  that  rule, 
then  comes  the  question  as  to  how  he  shall 
show  his  title,  and  we  say  that  he  may  do 
so  by  adversary  possession  for  the  statute 
period  und^  color  and  claim  of  title.  We 
say  that  that  Is  a  grant  given  by  the  law 
on  which  the  owner  may  maintain  ejectment 
and  he  need  not  trace  his  title  In  such  case 
back  to  the  state.  Old  Virginia  cases  fully 
sustain  this  proposition.  Moody  v.  McKim, 
5  Munf.  374;  Kinney  v.  Beberley,  2  Hen.  & 
M.  318.  We  could  hardly  cite  a  case  more 
strongly  sustaining  this  proposition  than 
Adams  V.  Alktre,  20  W.  Va.  480.  The  plain- 
tiff held  possession  under  a  deed.  He  show- 
ed no  grant  from  the  state.  It  did  not  ap- 
pear that  the  land  had  ever  been  granted 
from  the  state.  It  did  appear,  however,  that 
the  state  granted  the' land  to  another  after 
the  plaintiff's  possession  began,  and  the  de- 
fendant claimed  under  this  state  grant  The 
plaintiff  showed  no  grant  from  the  state,  but 
only  a  deed,  as  is  the  case  with  Riffle;  but 
the  court  allowed  him  to  recover  on  posses- 
sion alone,  though  it  appeared  that  the  state 
had  never  granted  the  land  until  it  granted 
it  to  those  under  whom  the  defendant  claim- 
ed. I  do  not  know  whence  came  the  Idea 
that  in  every  case  the  plaintiff  must  trace 
title  back  to  the  state.  The  case  Just  cited 
repels  that  idea,  as  do  the  two  old  Virginia 
cases  above  cited.     Middleton   t.   Johns,   4 
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Grat  (Va.)  129,  does  not  recognize,  but  de- 
nies, that  rule;  for  It  allowed  a  recovery 
by  a  person  having  possession  more  than  15 
years  under  color  of  title  without  tracing 
title  to  the  commonwealth,  expressly  dis- 
pensing with  that  In  fact,  we  can  say  upon 
the  authorities  that  without  possession  for 
the  statutory  period  a  person  in  actual,  peace- 
able possession,  which  is  invaded  by  one  not 
having  superior  title,  may  maintain  eject- 
ment upon  his  possession.  Many  cases  col- 
lated in  10  L.  R.  A.  (N.  S.)  4fA,  and  22  Ll 
R.  A.  (N.  S.)  1100.  This  is  because  actual 
possession  has  been  from  the  earliest  times 
and  is  to-day  prima  facie  evidence  of  title, 
until  a  better  is  shown.  Tapscott  v.  Cobb, 
11  Grat  (Va.)  172,  is  an  instance,  approved 
In  Miller  v.  Williams,  15  Grat  (Va.)  218. 
Mitchell  V.  Carder,  21  W.  Va.  2T7,  states 
principles  notably  sustaining  this.  Mr.  Jus- 
tice Story  said:  "Undoubtedly,  If  a  person 
be  found  In  possession  of  land,  claiming  it 
as  his  own  In  fee,  it  is  prima  fade  evidence 
of  his  ownership  and  seisin  of  the  inher- 
itance." Rlcard  v.  Williams,  7  Wheat  105» 
5  li.  Ed.  398.  Many  authorities  given  In 
Sedgwick  &  Wait's  Land  Titles,  546,  sustain 
this  old  law.  If  we  be  in  error  in  other 
viewa,  this  alone  calls  for  recovery  for  Rif- 
fle. I  do  not  discuss  the  question  whether 
Riffle's  long  possession  under  color  would  run 
against  the  state  and  transfer  its  title  to  him 
under  Code  1906,  c.  35,  §  5,  saying  every  stat- 
ute of  limitation  shall  run  against  the  state. 
If  it  applies,  that  would  give  Riffle  state 
title.  So,  certainly  as  between  Riffle  and 
Skinner,  Riffle's  possession  would  entitle  him 
to  a  recovery. 

Just  here  I  will  note  that  Skinner's  coun- 
sel rely  on  Wltten  v.  St  Clair,  27  W.  Va.  762. 
It  did  not  allow  recovery  on  the  strength  of 
possession.  In  this  respect  it  cannot  be  sus- 
tained. It  Is  a  departure  from  Innumerable 
authorities,  and  is  flatly  against  Adams  v. 
Alkire,  20  W.  Va.  480,  and  Virginia  cases 
above  cited.  The  facts  in  Wltten  v.  St  Clair 
entitled  the  plaintiff  to  recovery  on  posses- 
sion ;  but  that  right  is  not  mentioned,  but  It 
is  erroneously  held  that  the  plaintiff  must 
trace  title  to  the  state,  ignoring  title  by  ad- 
verse possession.  Ronk  v.  HIgglnbotham,  54 
W.  Va.,  on  page  145,  46  S.  E.  128,  says  that 
the  plaintiff  failed  to  show  right  of  recovery 
since  he  failed  to  connect  with  the  state. 
That  was  proper  in  that  case,  as  the  plain- 
tiff's case  rested  on  paper  title,  not  posses- 
sion. Summerfield  v.  White,  54  W.  Va.  311, 46 
S.  B.  154.  It  is  cited  by  Judge  Williams 
to  sustain  the  rule  that  the  plaintiff  must 
deduce  title  from  the  state.  It  was  not  in- 
volved in  the  case;  and  any  one  reading 
Judge  Poffenbarger's  opinion  on  page  321  of 
54  W.  Va.,  page  158  of  46  S.  B.,  will  see  that 
he  applied  this  rule  only  to  cases  where  the 
plaintiff  rested  on  paper  title.  In  speaking 
generally  of  the  requisites  of  title  In  eject- 
ment he  did  say  that  the  plaintiff  "must 
make  out  a  perfect  title  showing  a  grant 


from  the  state";  but  In  Immediate  connect 
tlon  he  said:  "No  length  of  claim  of  paper 
title  which  does  not  reach  the  sovereignty 
of  the  soil  Is  sufficient  of  itself,  to  constitute 
prima  facie  evidence  of  title."  True,  and 
supports  the  principles  which  I  have  stated 
above.  And  take  the  syllabus,  point  5,  hold- 
ing that  actual  possession  under  color  of  ti- 
tle for  10  years  will  give  sufficient  title  to 
recover.  How  can  that  be,  if  grant  from  the 
state  is  wanting?  I  can  And  no  source  for 
the  error  that  plaintiff  must  alwajrs  show 
title  from  the  state.  He  must,  if  he  relies 
only  on  paper  title.  I  dislike  to  Impugn  Wit- 
ten  V.  St  Clair;  but  in  the  respects  speci- 
fied it  Is  unsound  and  against  a  mountain  of 
law.  This  point  relates  only  to  practice,  not 
substantive  law  of  title,  and  therefore  I  have 
less  hesitation  in  dissenting  from  a  decision 
of  one  of  the  ablest  judges  known  in  Vir- 
ginia or  West  Virginia. 

I  also  concur  on  the  ground  on  which  the 
opinion  written  by  Judge  ROBINSON  rests 
it  presumption  of  grant  at  some  past  time, 
after  28  years  of  possession.  I  think  the 
tendency,  if  not  the  settled  law,  at  this  day 
is  to  raise  such  presumption  at  some  time  In 
the  past  maybe  before  the  present  Consti- 
tution, to  quiet  possession  after  the  longest 
time  fixed  by  limitation  to  recover  land,  but 
can  safely  say  It  is  so  after  20  years'  pos- 
session. Authorities  on  this  subject:  Law- 
son  on  Presumptive  Evidence,  475;  Archer 
V.  Saddler,  2  Hen.  &  M.  370;  Matthews  v. 
Burton,  17  Grat  (Va.)  312;  Fletcher  v.  Ful- 
ler, 120  U.  S.  534,  7  Sup.  Ct  667,  30  L.  Ed. 
759;  39  Amer.  Dec.  658,  686 ;  70  Amer.  Dec. 
529,  540;  22  Am.  &  Eng.  Ency.  Jj.  1290.  U. 
S.  V.  Chaves,  159  U.  S.  452,  16  Sup.  Ct  57, 
40  L.  Ed.  215,  is  strong  to  support  such  pre* 
sumption  after  20  years'  possession.  No  mat- 
ter whether  the  subject  be  corporeal  or  in- 
corporeal. Cornett  v.  Rhudy,  80  Va.  710. 
This  was  held  as  far  back  as  1822  by  the 
United  States  Supreme  Court.  Rlcards  v. 
Williams,  7  Wheat  59, 5  L.  Ed.  398.  See  notes 
on  this  case,  2  Rose*s  Notes  on  U.  S.  Reports, 
pp.  127,  128.  In  Boiling  v.  Mayor,  8  Rand. 
(Va.)  577,  Judge  Carr,  a  great  lawyer,  concedes 
that  when  the  years  assigned  by  the  statute 
have  passed  a  grant  is  presumed.  This  is 
a  fiction  of  law,  true ;  but  it  is  one  which  Is 
made  by  law  for  quiet  of  title.  I  am  disposed 
to  think  it  conclusive,  though  some  say  it 
is  only  prima  facie.  Nothing  is  shown  to 
the  contrary  in  this  case,  if  it  could  be 
shown.  No  grant  to  another;  no  sale  or 
forfeiture  for  taxes. 

But  I  go  further.  When  it  is  demanded  that 
a  person  suing  in  ejectment  who  has  had  pos- 
session actual  for  the  statutory  period  under 
color  of  title,  claiming  the  land  as  his  own, 
shall  trace  title  back  to  the  state,  I  reply  that 
he  has  the  title  of  the  state  by  force  of  that 
kind  of  grant  made  by  the  statute  of  limita- 
tions, a  statutory  grant,  a  grant  conferred  by 
that  statute.  The  state  Is  Just  the  same  for 
this  purpose  as  a  private  owner;  for  as  to  its 
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land  owned  as  a  proprietor,  not  nsed  for  t^ovem- 
mental  puiposes,  it  is  an  indiTidual  subject  to 
the  statute,  for  the  reason  that  a  statute  sajrs: 
*'£}very  statute  of  limitations,  unless  otherwise 
provided,  shall  apply  to  the  state."  Code  1906, 
c.  35,  i  20.  Until  the  Code  of  1868,  going  in- 
to effect  April  1,  1869,  that  was  not  the  law, 
because  until  then  the  rule  was,  "Nullum  tern- 
pus  occurrit  regi/'  no  time  runs  against  the 
King,  and  this  applied  to  a  state.  Hall  y. 
Webb,  21  W.  Va.  318,  321.  But  that  statute 
changed  the  old  rule  as  to  land  not  used  for 
governmental  administration.  As  to  proper- 
ty so  used,  it  is  not  under  the  statute.  Ralston 
V.  Weston,  46  W.  Va.  544,  33  S.  B.  326,  76 
Am.  St.  Rep.  834;  Foley  v.  County  Court,  54 
W.  Va.  18,  28,  46  S.  E.  246.  But  we  have  de- 
cided as  to  property  not  so  used  that  the  state 
is  subject  to  limitation  because  of  that  Code 
section.  State  t.  Mines,  38  W.  Va.  135,  18  S. 
B>.  470;  State  v.  Sponaugle,  45  W.  Va.  415,  32 
S.  E.  283.  43  L.  R.  A.  727:  State  v.  Harman, 
57  W.  Va.  447,  50  S.  E.  828  (pt.  17).  I  no- 
tice, too,  that  the  same  is  held  in  City  of 
Wheeling  v.  Campbell.  12  W.  Va.,  on  page  68. 
Therefore,  by  limitation.  Riffle  acquired  state 
title  and  could  recover  upon  it.  I  notice  that 
in  Witten  v.  St.  Clair,  27  W.  Va.  762,  there  is 
a  departure,  not  only  from  the  principle  every- 
where held  that  as  between  individuals  the 
statute  of  limitations  will  confer  title  on  which 
a  plaintiff  may  sustain  ejectment,  but  also  a 
disregard  of  section  20  above  cited.  It  is  not- 
able that  the  opinion  in  that  case  speaks  of  the 
rule  that  time  does  not  run  against  the  state 
as  still  in  force,  when  section  20,  c.  35,  of  the 
Code  had  been  in  force  16  years.  In  Hall  t. 
Webb,  21  W.  Va.  318,  the  same  ignorance  of 
the  new  statute  was  shown  bv  the  same  able 
judge  who  wrote  the  opinion  in  Witten  v.  St. 
Clair.  He  said  that  the  statute  of  limitations 
had  no  reference  to  the  state.  He  had  in 
mind  only  chapter  104.  I  attribute  this  to 
inadvertence,  want  of  knowledge  of  section  20, 
c.  35.  The  state  has  title  to  land,  and  right 
of  entry  as  incident  to  title.  If  it  be  in  pos- 
session of  another,  the  state  ma^  sue.  It  is  not 
rimrht  that  land  in  long  possession  of  a  person 
under  color  of  title  should  not  avail  hinr-against 
the  state.  The  new  statute  is  right.  If  it  be 
said  that  the  Constitution  (article  13,  |  3  [Code 
15M)C,  p.  Ixxxivl)  prescribes  the  way  in  which 
the  land  may  be  acquired,  requiring  paj^ment 
of  taxes,  I  reply  that  that  is  one  way  of  acqui- 
sition; that  is,  by  inurementt  based  on  posses- 
sion and  payment  of  taxes.  But  there  is  an- 
other mode  under  the  law,  by  limitation.  When 
one  is  in  possession,  the  statute  nmning  in  hia 
favor,  the  sucrgestion  is  made  that  he  must  also 
show  payment  of  taxes  in  addition  to  possession. 
They  are  different  modes  of  getting  title.  To 
get  It  by  limitation  the  party  must  have  color  of 
title  and  claim  adversely ;  whereas,  he  may  get 
title  under  the  Constitution  by  possession  and 
payment  of  taxes,  though  he  never  made  ad- 
verse claim  against  the  state.  I  say  that  if 
he  has  possession  you  cannot  defeat  its  effect 
under  the  statute  by  demanding  payment  of 
taxes.  Will  you  presume  that  he  has  not  paid? 
Rather,  if  there  is  to  be.  anv  presumption,  will 
it  not  be  that  he  did  pay?  You  must  show 
sale  for  taxes  or  forfeiture  for  nonentry.  If 
the  state  proceeds  to  sell  as  forfeited,  she  must 
show  forfeiture.  Shall  either  the  state  or  an 
individual  say  to  one  in  possession  for  the 
statute  period  that  he  must  show  payment  of 
taxes  to  show  title  in  ejectment?  That  has 
never  been  required  to  get  the  benefit  of  the 
statute.  True,  it  may  be  shown  that  the  title 
acquired  once  by  the  statute  has  been  itself 
forfeited,  or  forfeited  before  the  statute  has 
run  out  (Parkersburg  Indus.  Co.  v.  Schultz,  43 
W.  Va.  470,  27  S.  B.  255);  but  he  must  show 
it.  Just  as  he  may  and  must  show  any  other 
outstanding  better  title  in  another,  if  he  has  it 
not  himself.    Point  6  of  Witten  t.  St  Clair  is 


wrong  in  requiring  payment  of  taxes  in  addition 
to  possession  to  get  the  benefit  of  such  posses- 
sion. Will  any  one  doubt  the  power  of  the 
Legislature  to  say  that  one  holding  possession 
under  color  of  title  for  10  years  shall  get  good 
title  against  the  state,  unless  vou  say  that  ar- 
ticle 18,  S  8,  and  Code,  c.  105,  prescribe  the 
only  ways  of  acquiring  state  title?  They  are 
designed  to  prescribe  two  ways  of  getting  state 
title,  but  surely  cannot  be  held  to  deny  the 
Legislature  power  to  give  peace  and  rest  of  ti- 
tles to  those  holding  for  the  ;rears  fixed  by  that 
great  statute  of  public  policy  and  repose  of 
homes,  the  statute  of  limitations.  Thus  I  agree 
to  the  decision  also  because  of  that  statute. 

Some  time  after  writing  the  above  I  add  some 
additional  matter  in  support  of  the  contention 
that  the  statute  passes  the  title  of  the  state.  I 
will  cite  the  South  Carolina  case  of  Busby  t. 
Florida  Cent.  &  P.  R.  Co.,  45  S.  C.  312,  S  S. 
Ew  50,  dispensing  with  the  requirement  that 
a  plaintiff  in  ejectment  must  show  a  state  pat- 
ent when  the  statute  has  run  its  time  again.<t 
the  state.  The  only  argument  which  ever  made 
me  hesitate  as  to  this  position  (and  this  sug- 
gests this  addition  to  my  note)  is  that  the  Con- 
stitution (article  13,  $  3)  prescribes  how  the 
classes  of  state  lands  in  it  specified  shall  be 
given  gratis  to  the  persons  in  it  specified,  and 
the  question  arose  whether  state  title  to  those 
lands  could  be  passed  in  any  other  way.  Sub- 
sequent reflection  has  confirmed  my  opinion. 
I  contend  that  the  Constitution  does  not  take 
from  the  Legislature  power  to  otherwise  pass 
state  title.  Transfer  by  section  3  is  not  the 
sole  exclusive  mode.  The  Legislature  has  full 
power  to  do  this,  unless  plainly  prohibited 
We  must  not.  by  mere  implication,  so  construe 
the  Constitution  as  destroying  a  sovereign  pow- 
er in  a  state  Legislature.  But  in  addition  to 
this  fundamental  rule  that  the  Legislature  has 
a  right  to  prescribe  the  mode  of  passing  state 
title,  and  to  show  that  not  only  the  Constitu- 
tion does  not  destroy  this  right,  but,  on  the 
contrary,  recognizes  or  even  grants  it,  I  dte 
the  words  of  the  Constitution.  Observe  that 
section  3  transfers  title  to  such  lands  only  as 
have  not  been  already  '^redeemed,  released  or 
otherwise  disposed  of,  vested  and  remaininff  in 
this  state."  But  suppose  the  state  has  already 
in  some  other  mode  transferred  her  title;  for 
instance,  given  it  to  one  under  the  statute  of 
limitations.  Then  it  is  not  **remainin{f'*  in  the 
state  fo  be  transferred  by  section  3,  because  it 
has  been  "otherwise  disposed  of"  This  lecog* 
nizes  power  in  the  Legislature  to  "otherwise* 
dispose  of  land — we  may  say  grants  that  pow- 
er. Section  4,  art.  13,  is  consistent  with  this, 
as  it  says  that  the  classes  of  lands  specified  in 
section  3,  "not  redeemed,  released,  transferred 
or  otherwise  disposed  of,  the  title  whereto  shall 
remain  in  this  state,"  shall  be  sold  for  the 
school  fund.  If  ** transferred,"  they  are  not  to 
be  sold;  if  "otherwise  disposed  of,"  they  are 
not  to  be  sold.  Now,  if  the  Legislature  sees 
proper,  for  repose  of  titles  and  the  settlement 
of  the  country,  to  give  a  man  in  possession  10 
years  her  title  by  her  statute  of  limitation.*;, 
has  not  the  Legislature  such  power  under  both 
sections  3  and  4  by  the  words  "otherwise  dis- 

Eosed  of"?  Those  words  give  such  power.  The 
regislatnre  has  made  a  statutory  grant  or  pat- 
ent by  that  statute.  In  State  v.  Jackson,  5i3 
W.  Va.  558,  49  S.  B.  465.  and  State  v.  King 
64  W.  Va.  546,  63  S.  Bl  468,  pt.  20,  we  recog- 
nize the  power  of  the  Legislature  to  pass  state 
land  in  such  manner  aa  it  may  deem  promotive 
of  public  interest. 

POFFENBARGBR,  J.  {concurring).  While 
there  are  authorities  holding  a  grant  of  land  by 
the  state  cannot  be  presumed,  if  such  grant  is 
inhibited  by  a  statute,  I  think  Judge  ROBIN- 
SON'S opinion  correctly  states,  and  properly 
applies,  a  general  principle  of  law.  The  Consti- 
tution of  this  state  inhibita  entry  by  warrant  or 
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lands  (article  13,  S  2),  and  there  is  no  statnte 
anthonzing  the  issuance  of  patents;  but  sec- 
tions 8  and  4  of  article  13  of  the  Constitution 
and  chapter  105  of  the  Code  provide  for  dispo- 
sition of  the  state's  title  to  all  lands,  forfeited, 
escheated,  waste,  and  unappropriatea  and  pur- 
chased at  sales  made  for  nonpayment  of  taxes 
and  heoome  irredeemable;  and  the  dispositions 
80  made  are  equivalent  to  express  grants.  Log- 
ically and  by  parity  of  reasoning,  therefore,  a 
presumption  of  title  arises  in  litigation  between 
individuals  from  adverse  possession  on  the  part 
of  one  of  them  for  a  period  of  time  long  enough 
to  bar  an  action  against  him  under  the  statute 
of  limitations.  -The  unnecessary  burden  it  would 
impose  upon  such  party,  to  require  him  to  de- 
duce paper  title  from  the  state,  or  show  it  to  be 
outstanding  in  a  third  party,  abundantly  justi- 
fies the  interposition  of  the  legal  fiction  of  a 
grant,  or  the  equivalent  thereof,  and  thus  cast 
upon  his  opponent  the  burden  of  showing  loss 
of  this  presumptive  title  by  forfeiture  or  sale 
for  nonpayment  of  taxes.  It  is  an  eminently 
just  and  fair  rule  of  procedure. 

My  real  purpose  in  writing  this  note,  however, 
is  not  to  strengthen  the  position  taken  in  the 
opinion  adopted  by  the  majority  of  the  court, 
but  to  direct  attention  to  the  specific  ground 
upon  which  the  decision  is  based.  We  do  not 
say  the  statute  of  limitations  runs  against  the 
state  in  respect  to  forfeited,  escheated,  and 
waste  and  unappropriated  lands.  Judge  BRAN- 
NON  alone  asserts  that  it  does.  At  present,  I 
am  of  the  contrary  opinion.  Impliedly  the  pro- 
visions of  section  3  of  article  13  of  the  Consti- 
tution invite  occupation  and  settlement  of  these 
lands,  by  transferring  the  titles,  acquired  hy  for- 
feiture, escheat  or  purchase  at  sales  made  for 
nonpayment  of  taxes,  and  the  title  to  waste 
and  unappropriated  lands,  not  redeemed,  releas- 
ed, or  otherwise  disposed  of,  to  persons  who  ac- 
tually occupy  them  and  pay  taxes  thereon. 
This  seems  to  make  all  such  entries,  permissive 
and  not  hostile,  and  this  view  is  emphasized  by 
the  absence  of  any  provision,  in  either  the  or- 
ganic or  statutory  law,  for  actual  possession  of, 
or  dominion  over,  such  lands  on  behalf  of  the 
state.  All  these  laws  deal  exclusively  with  the 
titles  to  such  lands,  and  leave  the  subject  of  pos- 
session thereof  wholly  untouched,  except  in  so 
far  as  they  impliedly  extend  permission  to^  in- 
dividuals to  settle  upon,  and  acquire  the  titles 
thereto,  before  they  are  otherv^ise  disposed  of. 
No  statute  authorizes  any  per^i^n  or  officer  to 
sue  for  the  possession  of  such  lands,  or  make 
any  entry  thereon,  for  or  on  behalf  of  the  state. 
No  right  of  action  for  the  possession  thereof  is 
created  or  given  by  statute  or  other  positive 
law,  and  the  statute  of  limitations,  when  ap- 
plicable, never  runs  until  after  the  accrual  of 
a  right  of  action.  To  set  it  in  motion,  in  re- 
spect to  land,  there  must  be  a  disseisin,  an  en- 
try, and  ouster  against  some  person,  having  the 
right  of  possession  and  the  power  to  sue  for  re- 
dress of  the  wrong.  As  the  state  has  deputed 
no  person  to  hold  or  defend  the  possession  of 
such  lands  for  her,  or  to  vindicate  her  title  by 
the  institution  of  any  i>ossessory  action,  it  seems 
clear  to  me  that  there  cannot  be,  in  such  case, 
either  a  disseisin  or  the  accrual  of  a  right  of 
action  for  the  possession.  It  may  be  that  the 
state  could  make  such  provision,  but  she  has 
not  done  so.  She  may  have  potential,  but  not 
actual,  power  to  enter  upon  and  sue  for  the  pos- 
session of  such  lands.  In  my  opinion,  the  test 
is  actual  power.  The  existence  of  a  right  of  ac- 
tion in  fact  and  in  law  is.  I  think,  a  prerequi- 
site to  the  application  and  running  of  the  stat- 
ute of  limitations.  Just  how  much  latitude  the 
Constitution  allows  to  the  Legislature  respect- 
ing such  lands,  is  an  interesting  question.  In 
general,  the  Constitution  prescribes  a  method  of 
disposing  of  them.  Besides  specific  methods 
named,  a  general  power  is  conferred  upon  the 
Legislature  to  release  lands  from  forfeiture,  but 


not  to  provide  for  the  permanent  holding,  or  ap- 
propriation, thereof  to  any  governmental  pur- 
pose. The  intent  of  the  framers  of  the  Consti- 
tution seems  to  have  been  to  force  these  lands 
out  of  the  hands  of  the  state  into  private  own- 
ership, and  an  incident  of  one  of  the  prescribed 
methods  of  effecting  this  result  is  the  permis- 
sion given  to  individuals  to  enter  upon  and  oc- 
cupy them.  Hence,  it  may  be  that  the  Legisla- 
ture has  no  power  to  do  more  than  facilitate  the 
work  of  getting  such  titles  out  of  the  state,  and 
could  not  authorize  any  officer  or  other  person 
to  take  possession  of  such  lands  or  sue  for  the 
possession  thereof  on  its  behalf. 

The  position  I  take  does  not  nullifjn  section  2D 
of  chapter  35  of  the  Code.  There  are  many  oth- 
er instances  in  which  rights  of  action  accrue  to 
the  state  and  are  barred  by  time. 

WILLIAMS.  J.  (dissenting).  This  action 
grows  out  of  a  disputed  boundary  line  which, 
when  correctly  located,  is  the  dividing  line  be-, 
tween  plaintiff  and  defendant;  there  is  no  in- 
terlock. Plaintiff  claims  under  a  deed  from  G. 
D.  Camden  and  another,  dated  March  1,  1885, 
as  color  of  title,  and  proved  possession  thereun- 
der for  a  period  of  more  than  10  y^ars,  but  did 
not  prove  that  he  had  paid  taxes  thereon  for 
five  years.  Defendant  claims  under  a  deed  made 
by  George  J.  Arnold,  dated  February  4,  1890,  as 
color  of  title,  and  is  now  in  possession  of  the 
disputed  land.  No  grant  from  the  common- 
wealth to  any  one  for  the  land  was  shown;  nei- 
ther do  the  parties  claim  title  from  a  common 
source. 

I  assume  the  following  legal  propositions  to  be 
so  well  established  in  Virginia  and  in  West  Vir- 
ginia by  judicial  determination  that  their  correct- 
ness will  not  be  denied,  viz. :  (1)  That  plaintiff 
must  prove,  prima  facie,  good  title  to  the  estate 
which  he  claims  in  the  land  before  he  can  re- 
cover. (2)  That  the  plea  of  "not  guilty"  casts 
the  whole  burden  upon  plaintiff  to  prove  his  ti- 
tle. (3)  That,  when  defendant  is  in  peaceable 
possession,  no  defense  is  necessary  to  defeat  re- 
covery until  plaintiff  has  proven  title  in  himself, 
prima  facie  good.  (4)  That,  in  Virginia  and 
West  Virginia,  since  the  establishment  of  the 
United  States  government,  all  titles  to  land,  not 
theretofore  granted,  have  their  origin  in  the 
state,  the  only  source  of  title. 

An  application  of  these  fundamental  principles 
to  the  facts  in  the  present  case  would  reverse 
the  judgment  of  the  lower  court.  The  state  had 
never  parted  with  its  title,  because  the  statute 
of  linutations  does  not  run  against  it  so  as  to 
defeat  its  title  to  waste  and  unappropriated 
lands.  Shanks  v.  Lancaster,  5  Grat.  (Va.)  11(V 
50  Am.  Dec.  106;  Levasser  v.  Washburne,  11 
Grat.  572;  Adams  v.  Alkire,  20  W.  Va.  480; 
Hall  V.  Webb,  21  W.  Va.  318;  Witten  v.  St. 
Clair.  27  W.  Va.  762;  State  v.  Jackson,  56  W. 
Va.  558.  49  S.  E.  465 ;  Seekright  v.  Lawson,  8 
Leigh  (Va.)  458.  See,  also,  opinion  of  Judge 
Poffenbarger  in  Lewis  v.  Yates,  62  W.  Va.,  at 
pages  594^  596,  59  ^.  E.  1073.  Consequently  it 
was  necessai7  for  plaintiff  to  prove  payment  of 
taxes,  in  addition  to  proving  possession,  in  order 
to  obtain  the  state's  title  under  section  3,  art. 
13,  of  the  Constitution. 

If  the  statute  of  limitations  applied  in  favor 
of  one  in  possession  of  the  state's  land  who  fail- 
ed to  pay  taxes,  it  would  not  only  be  inconsist- 
ent with  section  3,  art.  13,  of  the  West  Virginia 
Constitution,  but  would  also  defeat  the  opera- 
tion of  the  forfeiture  laws  made  in  pursuance 
thereof.     For  example,  suppose  D.  has  been  in 

Eossession  under  color  for  15  years  or  more,  but 
as  paid  no  taxes  for  any  five  of  those  years, 
and  IS  sued  in  ejectment  by  P.,  who  has  never 
been  in  possession,  but  who  claims  under  a 
grant  or  deed  from  the  commissioner  of  school 
lands,  obtained  after  D.  had  been  oo  the  land 
for  10  years,  and  who  has  paid  all  the  taxes 
since  the  date  of  his  grant,  or  deed,  can  there 
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be  any  doubt  of  P.'s  right  to  recover?  If  D/s 
possession  alone  could  defeat  P.'s  recovery,  it 
would  nullify  section  3  of  article  13  of  the  Con- 
stitution and  prevent  the  transfer  of  the  state's 
title  to  the  one  who  had  complied  with  the  con- 
stitutional requirements,  and  would  invest  title 
in  a  person  who  had  not  complied  with  the  Con- 
stitution. Would  the  law  aid  D.'s  possession  by 
presuming  a  grant  to  have  issued  to  him  older 
than  P/s  title?  I  think  clearly  not;  and,  even 
if  such  presumption  were  allowed,  it  could  not 
help  D/s  situation,  unless  he  also  proved  that 
he  had  paid  taxes,  because  possession  without 
payment  of  taxes  will  not  prevent  forfeiture; 
and,  if  possession  alone  will  not  prevent  for- 
feiture, pray,  how  can  it  create  title?  Title  thus 
attempted  to  be  created  would  die  before  its 
birth.  Now,  if  D.'s  possession,  without  payment 
of  taxes,  is  not  a  good  defense  against  P.'s  ac- 
tion, how  could  D.  maintain  an  action  of  eject- 
ment upon  such  possession?  If  it  is  not  a  good 
defense,  surely  it  cannot  be  a  good  title ;  and  to 
hold  it  such  would,  in  the  case  supposed,  be  so 
revolutionary  as  to  make  his  condition  as  plain- 
tiff better  than  it  would  be  if  he  were  defendant. 
Where  plaintiff  claims  by  possession,  under  col- 
or, or  claim,  -of  title  only,  and  it  does  not  appear 
that  the  state  has  parted  with  its  title  to  the 
land,  either  by  grant  prior  to  the  formation  of 
his  state^  or  by  sale  and  conveyance  in  the  man- 
ner provided  for  the  disposition  of  unappropriat- 
ed lands,  since  state  grants  were  abolished,  he 
must  prove  more  than  his  mere  color  and  pos- 
session under  it  for  10  years.  He  must  also 
prove  payment  of  taxes  for  five  years.  If  he 
proves  payment  of  taxes  for  five  years,  the  Con- 
stitution divests  the  state  of  its  title  and  invests 
it  in  such  claimant  This  question  was  expressly 
decided  in  Witten  v.  St.  Clair,  27  W.  Va.  762. 
The  opinion  of  the  court  in  that  case,  written 
with  great  care  by  Judge  Snyder,  is  clear,  logi- 
cal, and  cogent,  and  has  ever  since,  until  now 
been  understood  as  correctly  stating  the  law.  I 
do  not  find  that  any  other  case,  founded  on  a 
similar  state  of  facts,  has  since  then  been  before 
this  court  for  decision  until  the  present  one. 
That  case  has  never  until  now,  been  over- 
ruled either  expressly  or  by  implication.  But, 
on  the  contrary,  it  has  been  recognized  as  law, 
and  has  been  cited  with  approval  in  many  later 
cases,  viz.:  By  Judge  Warren  Miller,  in  Ronk 
V.  Higginbotham,  54  W.  Va.  142,  46  S.  E.  128, 
and  in  Chapman  v.  Coal  &  Coke  Co.,  54  W.  Va. 
201,  46  S.  B.  262;  by  Judge  Poffenbarger,  in 
Summerfield  v.  White,  54  W.  Va.  320,  46  S.  E. 
158,  where  he  says:  "The  general  rule  is  that 
the  plaintiff  must  recover  on  the  strength  of  his 
own  title.  He  must  make  out  a  perfect  title 
showing  a  grant  from  the  state."  And  .cites 
Witten  V.  St.  Clair,  and  other  authorities,  in 
support  of  thepoint;  and  on  page  321  of  the 
opinion  in  54  W.  Va.,  page  158  of  46  S.  E.,  he 
quotes  approvingly  from  10  A.  &  E.  E.  L.  (2d 
Ed.)  481,  the  following:  "No  length  of  chain  of 
paper  title  which  does  not  reach  the  sovereignty 
of  the  soil  is  sufficient  of  itself  to  constitute 
prima  facie  evidence  of  title" — which  I  think  is 
unquestionably  law,  at  least  in  Virginia  and 
West  Virginia,  On  the  same  page  of  the  opin- 
ion Judge  Poffenbarger  says  that  this  general 
rule  is  subject  to  some  qualifications,  which  I 
admit  to  be  true ;  but  he  again  cites  Witten  v. 
St.  Clair  as  authority  for  the  exceptions.  It  is 
unnecessary  to  notice  these  exceptions;  they 
have  no  application  in  the  present  case. 

If  plaintiff  claims  by  paper  title,  he  must  trace 
it  back  to  the  state's  grant,  to  the  source  of  ti- 
tle; and  if  he  claims  under  possessory  title  I 
assert  that  he  must  also  connect  himself  with 
the  state's  title  by  proof  of  such  facts  as  will 
show  that  the  state  has  been  divested  of  its  ti- 
tle. The  state  is  no  less  the  fountain  of  title  in 
one  instance  than  it  is  in  the  other,  and  the 
burden  on  plaintiff  to  prove  that  his  title  comes 
from  the  only  source  of  title  is  as  great  in  one 


case  as  it  is  in  the  other.  He  must  recover  on 
the  strength  of  his  own  title.  Low  v.  Settle,  82 
W,  Va.  600,  9S.  E.  922.  The  doctrine  announo 
ed  in  Witten  v.  St.  Clair,  was  again  approved, 
inferentially  at  least,  in  the  later  case  of  State 
V.  Jackson,  50  W.  Va.  558.  49  S.  E.  465.  In  the 
opinion  of  the  court  in  that  case  written  by  Judge 
Brannon  (pages  574,  575,  of  56  W.  Va.,  page  471 
of  49  S.  E.)  it  is  said :  "It  is  incumbent  on  one 
seeking  to  take  the  benefit  of  the  forfeiture  of 
another's  land  under  any  one  of  the  three  classes 
provided  for  in  article  13,  $  3,  of  the  Constitu- 
tion, to  establish  facts  which  will  bring  him 
within  one  of  those  classes.  He  holds  the  af- 
firmative; he  is  claiming  title;  he  claims  a 
grant  created  by  the  Constitution,  and  must 
prove  the  facts  to  give  him  that  grant  or  trans- 
fer. It  is  claimed  that  the  Jackson-Harrison 
title  took  the  benefit  of  the  forfeiture  of  the 
Landsburg  land  under  the  second  and  third  class 
specified  in  the  Constitution.  Under  either  class 
the  claimant  must  prove  payment  of  taxes  for 
five  years."  I  think  this  is  a  correct  statement 
of  the  law;  it  is  what  I  contend  should  have 
been  proved  in  the  present  case.  It  makes  no 
difference  whether  the  title  claimed  by  plaintiff 
is  one  that  the  state  had  acquired  by  forfeiture, 
or  one  that  had  never  left  the  state.  Section  3, 
art.  13,  applies  in  either  case.  It  includes 
"waste  and  unappropriated,"  as  well  as  forfeited, 
lands;  and  it  requires  proof  of  payment  of 
faxes,  as  an  element  of  title,  by  any  one  of  the 
three  classes  of  persons  to  whom  this  "constitu- 
tional jrrant"  is  given.  Without  payment  of 
taxes  title  does  not  leave  the  state,  and  there- 
fore cannot  vest  in  the  claimant. 

If  the  statute  of  limitations  does  not  run 
against  the  state,  it  necessarily  follows  that  it 
does  not  run  in  tavor  of  the  claimant  until  the 
state  has  parted  with  its  title.  The  first  point 
of  the  syllabus  in  Hall  v.  Webb,  21  W.  Va.  318, 
is  as  follows:  "The  statute  of  limitations  does 
not  commence  to  run  in  favor  of  an  occupant  of 
land,  while  the  title  thereto  is  vested  in  the 
state.  But  the  statute  does  commence  to  run  in 
favor  of  such  occupant  against  the  grantee  of 
the  state  from  the  date  of  the  grant  of  the  land 
80  occupied."  This  doctrine  was  also  announced 
in  Adams  v.  Alkire,  20  W.  Va.  480 ;  Levasser 
V.  Washburn,  11  Grat  (Va.)  572.  I  do  not 
deny  that,  under  certain  circumstances,  posses- 
sion for  the  statutory  period  will  not  only  de- 
feat a  recovery  in  ejectment,  but  will  also  oper- 
ate to  invest  ^e  party  in  possession  with  the  le- 
gal title  upon  which  he  can  recover  in  ^ectment 
if  he  should  thereafter  be  ousted.  But  this  is 
true  only  when  it  is  shown,  either  that  the  state 
had  parted  with  its  title  to  the  land  in  question, 
or  that  the  parties  claim  from  a  common  source, 
or  that  defendant  is  an  unlawful  trespasser,  be- 
cause, the  state  being  the  real  owner  of  the 
land  all  the  time  the  claimant  is  in  possession, 
and  the  statute  of  limitations  not  running  against 
the  state,  it  is  not  disseised  by  the  possession  of 
the  claimant  As  long  as  the  state  holds  the  ti- 
tle there  can  be  no  adverse  possession,  because 
there  is  no  one  against  whom  it  can  run.  Con- 
sequently such  possession  counts  nothing  in  fa- 
vor of  the  claimant;  until  the  state  has  parted 
with  its  title,  the  claimant  is  no  more  than  a 
"squatter." 

An  examination  of  our  decisions  will  show 
that,  in  those  cases  wherein  a  plaintiff  has  been 
permitted  to  recover  upon  a  possessoiy  title, 
without  proof  of  payment  of  taxes,  it  appeared, 
either  that  the  state  had  parted  with  its  title  to 
the  land  in  controversy,  or  that  the  parties  claim- 
ed title  from  a  common  source,  in  which  latter 
event  the  defendant  was  estopped  to  deny  plain- 
tiff's title,  for  by  denying  plaintlfiTs  title  he 
would  be  denying  his  own. 

It  is  admitted  that  defendant  could  have  de- 
feated plaintiff's  action  by  proving  that  the 
land  had  been  omitted  from  the  land  books  and 
had  not  been  taxed  for  five  successive  years. 
But  why  the  necessity  of  proving  this,  when 
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it  does  not  appear  that  the  state  had  ever  part- 
ed with  its  title?  Such  defense  is  only  neces- 
sary to  show  a  forfeiture  of  plaintiffs  title  to 
the  state,  and  how  can  there  be  a  forfeiture  of 
a  title  neyer  acquired?  To  hold  that  it  is 
necessary  for  defendant  to  establish,  as  a  de- 
fense, that  plaintififs  title  has  been  forfeited 
to  the  state,  before  plaintiff  has  ]|»roTed  that 
the  state  had  parted  with  the  title,  u  a  contra- 
diction in  terms. 

The  well-established  rule  of  law,  subject  to 
the  exceptions  above  pointed  out,  prevailing 
in  this  state  and  in  Virginia,  which  requires 
plaintiff  to  prove  a  good  and  sufficient  title  and 
a  right  to  the  possession,  before  he  can  recover 
in  ejectment,  I  understand  to  mean  this:  That 
he  must  prove  a  title  in  himself  prima  facie 
^ood  as  against  the  state;  not  necessarily  that 
it  is  absolutely  good  at  the  time  of  his  action, 
for  there  may  have  been  a  forfeiture;  and,  if 
he  proves  that  his  title  is  prima  facie  good  as 
against  the  state,  he  can  recover,  unless  the 
defendant  proves  a  better  title,  either  in  him- 
self, or  outstanding  in  another  person,  or  that 
plaintiff's  title  has  returned  to  the  state  by  for- 
feiture. This  is  necessarily  true,  because  the 
state  is  the  fountain  of  title. 

I  do  not  suppose  any  one  will  contend  that, 
if  the  state  had  instituted  proceedings  to  sell 
the  land  in  controversy,  as  school  land,  it  would 
not  have  been  necessary  for  Riffle  to  prove  pay« 
ment  of  taxes  in  order  to  defeat  the  state.  By 
what  rule  of  practice,  then,  is  he  required  to 
prove  more  in  one  instance  as  defendant,  in 
order  to  show  title  against  the  state,  than  in 
the  other,  as  plaintiff,  to  show  title  against  this 
defendant?  in  such  a  proceeding  by  the  state, 
if  he  failed  to  prove  payment  of  taxes,  he  would 
not  have  so  much  as  a  right  to  redeem,  because 
the  land  had  never  been  his,  and  there  could  be 
no  redemption  of  a  thing  never  owned.  The 
state  could  sell  the  land  and  would  be  entitled 
to  all  the  proceeds,  and  the  purchaser  would 
become  entitled  of  the  land.  If  the  claimant 
is  not  entitled  of  the  land  in  the  one  case,  how 
can  it  be  reasonably  said  that  he  is  entitled  in 
the  other?  If  it  is  necessary  to  pay  taxes  in 
order  to  get  a  title  to  the  land,  it  would  certain- 
ly seem  to  follow  that  it  is  necessary  to  prove 
payment  of  taxes  in  order  to  establish  title. 

The  majority  of  the  court  are  of  opinion  that 
proof  that  the  state  had  parted  with  its  title  is 
dispensed  with,  by  a  presumption  that  the  state 
had  granted  the  land,  arising  from  lapse  of 
time.  I  think  this  view  is  erroneous  for  two 
reasons:  (1)  It  would  reverse  the  rule  of  prac- 
tice in  this  state,,  which  requires  plaintiff  to 
prove  title;  (2)  it  assumes  that  possession  len- 
der color,  or  claim,  of  title,  is  adversary  pos- 
session, whereas,  as  I  have  endeavored  to  show 
that,  agreeable  to  the  repeated  decisions  of  this 
court,  and  of  the  court  of  Virginia,  possession, 
however  lonp  continued,  cannot  be  adversary 
possession,  either  in  favor  of  the  claimant,  or 
against  the  state,  unless,  and  until  the  state 
has  part;ed  with  its  title;  therefore,  it  becomes 
necessary  to  prove  that  the  state  has  parted 
with  its  title  in  order  to  mark  the  beginning  of 
the  adversary  possession.  If  possession  is  not 
adversary  to  the  true  owner,  it  is  not  adversary 
possession  at  all ;   this  is  axiomatic. 

But,  whatever  may  be  the  law  in  other  ju- 
risdictions concerning  the  presumption  of  a 
state  grant  in  favor  of  one  who  has  had  pos- 
session of  land  for  a  long  period  of  time,  such 
law  has  no  application  in  our  jurisprudence 
in  favor  of  a  plaintiff  in  ejectment,  for  the 
following  reasons,  viz.:  (1)  The  burden  of 
proof  is  on  plaintiff  to  prove  his  title;  no  ma- 
terial fact  essential  to  prove  it  can  be  presum- 
ed. (2)  A  material  fact  will  not  generally  be 
presumed  which  can  be  easily  proved.  (3)  The 
law  requires  the  best  evidence,  when  it  can  be 
had.  (4)  A  fact  will  not  be  presumed  in  favor 
of  a  party  who  is  in  possession  of  other  facts 
which   are  better  evidence  of  his   claim,   and 


which,  if  proved,  would  render  the  presumption 
unnecessary. 

Now,  applying  these  principles  to  the  present 
case,  the  title  to  the  land  was  the  matter  in 
question.  It  was  not  necessary  to  presume  a 
grant  in  order  to  support  plaintiff's  title,  be- 
cause it  would,  at  most,  have  shown  him  to 
have  a  title,  only  prima  facie  good.  It  was 
easy  for  plaintiff  to  prove  payment  of  taxes, 
if  he  had  in  fact  paid  them.  This  was  a  mat- 
ter within  his  own  knowledge,  and  if  he  had 
proved  payment  of  taxes  it  would  have  render- 
ed the  presumption  of  a  grant  unnecessary 
and,  at  the  same  time,  would  have  established 
in  plaintiff  an  indefeasible  title  under  section  3, 
art  13,  of  the  Constitution.  On  the  other  hand, 
if  plaintiff  did  not  in  fact  pa^  the  taxes  for 
five  years,  the  land  was  not  his,  the  title  was 
not  in  him,  and  he  should  not  recover  it.  Again, 
if  it  be  proi>er  to  presume  a  material  fact  to 
make  out  plaintiff's  title,  why  not  presume  that 
he  paid  the  taxes,  that  a  man  who  owed  to  his 
state  this  duty  had  discharged  it?  This  pre- 
sumption would  seem  to  me  to  be  just  as  rea- 
sonable as  the  other,  and  quite  as  good  law,  if 
it  had  not  been  heretofore  decided  by  this  court 
that  ''there  is  no  presumption  of  payment  of 
taxes  arising  simply  from  the  duty  of  payment." 
State  V.  Jackson,  56  W.  Ya.  560,  49  S.  E.  465. 

All  of  the  West  Virginia  cases  which  appear 
to  hold  that  possession  of  land  under  color,  or 
claim,  of  title  for  a  period  of  10  years,  will 
vest  title  in  the  claimant  upon  which  he  may 
recover  in  ejectment,  are  easily  to  be  distin- 
guished from  Witten  v.  St.  Clair,  supra,  and 
from  the  case  now  before  us.  They  do  not  con- 
flict. To  verify  this  statement,  see  the  fol- 
lowing cases:  Camden  v.  Lumber  Co.,  50  W. 
Va.  148,  53  S.  E.  409;  Parkersburg  Industrial 
Co.  V.  Schultz,  43  W.  Va.  470,  27  S.  E.  255; 
Garrett  v.  Ramsey,  26  W.  Va.  345;  Adkins  v. 
Spurlock,  46  W.  Va.  139,  33  S.  E.  121.  Point 
3  of  the  syllabus  in  the  case  last  cited  reads  as 
follows:  "The  bar  of  the  statute  of  limitations 
not  only  defeats  the  remedy,  but  divests  the 
title,  and  confers  it  upon  the  adverse  holder." 
This  I  do  not  deny;  provided,  however,  the 
state  is  not  the  holder  of  the  title.  But  if  the 
state  is  the  owner  of  the  title  then  the  posses- 
sion is  not  adverse.  If  the  state  had  the  only 
title,  there  would  be  no  title  which  could  be 
transferred  from  one  claimant  to  the  other. 
In  that  case  there  was  a  grant  from  the  com- 
monwealth. 

The  doctrine  announced  in  Witten  v.  St.  Clair 
is  again  recognized  as  the  law  in  Coal  Co.  v. 
Howell,  36  W.  Va.  489,  15  S.  B.  214,  the  sev- 
enth point  in  the  syllabus  of  which  is:  "To 
show  payment  of  taxes  is  not  a  sine  qua  non  to 
plaintiff's  right  to  recover,  unless  such  payment 
IS  one  of  the  elements  of  his  title."  By  im- 
plication this  says  that,  if  payment  of  taxes  is 
an  element  of  title,  proof  of  payment  is  neces- 
sary to  prove  title.  In  the  case  now  before  us 
payment  of  taxes  by  Riffle  is  an  element  of  his 
title. 

In  the  case  of  Archer  v.  Saddler,  2  Hen.  & 
M.  (Va.)  371,  wherein  Judge  Tucker  uses  the 
language  quoted  by  Judge  Robinson  in  support 
of  the  doctrine  of  presuming  that  a  state  grant 
has  issued,  that  distinguished  jurist,  at  the  be- 
ginning of  the  same  opinion,  uses  the  following 
language,  viz. :  'The  principal  questions  in  this 
case  are:  (1)  Whether  upwards  of  60  years' 
peaceable  and  uninterrupted  possession  in  the 
caveator,  and  those  under  whom  he  claims,  to* 
gethcr  icith  payment  of  giUtrenta  antecedent  to 
the  revolution,  and  of  taaea  since  that  period, 
afford  a  sufficient  ground  to  presume  a  grant 
from  the  crown,  for  the  lands  in  question." 
(The  italics  are  mine.)  What  would  have  been 
the  opinion  of  that  eminent  judge,  as  te  pre- 
suming a  grant  in  favor  of  a  claimant  who 
had  paid  no  quitrents  or  taxes?  We  can 
only  guess.  Furthermore,  his  opinion  shows 
that  such  a  rule  as  a  presumption  of  grant  was 
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not  then  established,  but  that  it  was  liliely 
to  become  necessary  In  consequence  of  the 
operation  of  the  law  of  descent,  and  that 
such  rule,  if  e^er  established,  would  be  born 
of  necessity.  But  what  would  have  been 
Judge  Tucker's  view  concerning  the  **neces- 
sity"  of  such  a  presumption,  if  the  organic 
law  of  Virginia  had  been,  at  the  time  he 
wrote,  the  same  as  section  3,  art  13,  of  the 
Constitution  of  West  Virginia?  Again,  we 
can  only  guess.  How  much  easier  it  is  In 
West  Virginia,  at  this  time,  to  prove  a  good 
possessory  title  under  the  Constitution  tlian 
It  was  ever  before  to  prove  title  by  grant! 
Proof  of  possession  for  10,  and  of  payment  of 
taxes  for  5,  years,  makes  an  indefeasible 
title.  As  Judge  Braimon  appropriately  ex- 
presses it  in  State  v.  Jackson,  supra,  such 
proof  establishes  a  "constitutional  grant,"  to 
which  I  may  add,  good  against  all  the  world. 
The  opinion  by  'Marshall,  C.  J.,  in  Alexander 
V.  Pendleton.  8  Cranch,  462,  3  L.  Ed.  624, 
quoted  as  authority  by  Judge  ROBINSON, 
was  rendered  in  a  suit  in  equity  to  quiet  title, 
and  In  that  case  a  grant  from  the  common- 
wealth was  shown.  Ricard  v.  Williams,  7 
Wheat  110,  5  L.  Ed.  398,  from  which  Jus- 
tice Story  is  quoted,  was  a  case  from  Con- 
necticut Furthermore,  our  laws  in  rela- 
tion to  land  titles,  and  our  rules  of  practice 
in  regard  to  what  is  to  be  proven  in  order 
to  establish  title  in  actions  of  ejectment,  are 
reasonable  and  equitable,  and  they  are  too 
well  established  by  modern  adjudications  of 
our  own  court  and  of  the  court  of  Virginia 
to  justify  their  overthrow  by  the  introduc- 
tion of  different  laws  and  rules  gleaned  from 
other  jurisdictions  whose  laws  upon  the  sub- 
ject may  be  unlike  our  own  in  many  respects. 
If  plaintiff  has  not,  in  fact,  paid  taxes  on 
the  land  for  which  he  sues,  it  would  be 
against  the  policy  of  the  organic  law  to  per- 
mit him  to  recover  it;  if  he  has,  in  fact, 
paid  his  taxes,  he  is  invested  with  an  inde- 
feasible title,  and,  being  able  easily  to  prove 
whether  or  not  he  has  paid  taxes,  I  can  see 
no  reason  in  law  for  presuming  that  he  had 
obtained  a  grant  I  have  always  understood 
that  the  law  gave  the  defendant  in  ejectment 
the  benefit  of  a  presumption  that  he  was 
entitled  to  his  possession  at  least,  and  bur- 
dened the  plaintiff  with  proving  title.  This 
court  went  even  further  than  this,  and  held 
that  the  defendant  in  possession  was  presum- 
ed to  be  the  owner,  in  the  case  of  Teass  v. 
City  of  St  Albans,  38  W.  Va.  1,  17  S.  E.  400, 
cited  by  Judge  ROBINSON  in  the  majority 
opinion.  This  burden  of  proving  title  can- 
not in  my  opinion,  be  relieved  by  presuming 
any  fact  essential  to  show  title.  It  was  to 
invest  persons  with  good  title  to  land  who 
are  In  this  plaintiff's  situation  and  who  paid 
taxes,  and  thus  to  quiet  titles,  protect  actual 
settlers,  and  encourage  the  state's  develop- 
ment that  section  3,  art  13,  was  inserted  in 
the  Constitution.     But  it  was  certainly  not 


the  policy  to  Invest  such  an  one  with  title 
who  did  not  pay  taxes. 

I  would  reverse  the  judgment  of  the  lower 
court  for  failure  of  plaintiff  to  prove  title 


(67  W.  Va.  1) 

BELIi  et  al.  ▼.  TORMEY  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  1,  IMO.     Rehearing  Denied 

May  18,  1910.) 

(Syllahua  by  the  Court,) 

1.  Judgment  (5  123*)^ErAULT— Froc?edube. 

Under  Code  1906.  c  125.  8  46,  the  defend- 
ant not  appearing,  the  plaintiff  may  obtain 
judgment  either  by  filing  the  affidavit  therein 
prescribed,  or  by  proving  hla  case  without  such 
affidavit 

[Ed.  Note.— For  other  caees,  aee  Judgment, 
Dec.  Dig.  I  123.  ♦] 

2.  Judgment   (|    143*)  —  Default  —  Settino 
Aside. 

After  jadgment  by  default  has  been  entered, 
under  Code  1906,  c.  125,  $  46,  it  cannot  be  set 
aside,  and  a  defense  allowed,  under  section  47. 
without  good  cause  shown. 

[Ed.  Note.— For  other  caaes,  see  Judgment, 
Dec.  Dig.  i  143.*] 

Error  to  Circuit  Ooort,  Kanawha  County. 

Action  by  Samuel  Bell  and  others  against 
T.  J.  Tormey  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Re- 
versed. 

Webb  ft  Laidley,  for  plaintiffs  in  error. 
E.  E.  Robertson  and  Littlepage,  Cato  &  Bled- 
soe, for  defendants  in  error. 

BRANNON,  J.  BeU  Bros,  bronght  debt 
against  T.  J.  Tormey  and  others  In  the  cir- 
cuit court  of  Kanawha  county  on  three  ne- 
gotiable notes,  and,  the  defendants  not  ap* 
pearing,  judgment  was  by  the  court  given 
for  the  plaintiffs.  At  the  same  term  one  of 
the  defendants,  Hodges,  appeared  and  had 
the  Judgment  as  to  him  set  aside,  as  there 
had  been  no  service  of  process  upon  him. 
Qf  this  there  is  no  complaint  At  the  same 
time  the  six  other  defendants  appeared  and 
tendered  a  counter  affidavit  to  that  of  the 
plaintiffs  as  to  the  amount  due,  and  a  plea 
of  nil  debet,  and  moved  the  court  to  set  aside 
the  Judgment  against  them,  and  their  mo- 
tion was  docketed  and  continued  to  the  next 
term.  At  the  next  term  the  defendants  filed 
an  affidavit  of  B.  E.  Robertson  in  support 
of  their  motion  to  set  aside  the  Judgment 
and  the  plaintiffs  filed  in  resistance  affidavits 
of  W.  S.  Laidley,  S.  L.  Webb  and  Samuel 
Bell.  The  court  set  aside  the  Judgment,  al- 
lowed the  plea  and  counter  affidavit  to  be 
filed,  and  the  plaintiffs  bring  the  case  here. 

When  a  plaintiff  has  In  due  course  recov- 
ered Judgment  by  default,  the  defendant  may, 
at  the  same  term,  have  it  set  aside,  not  as  a 
matter  of  right,  but  only  by  showing  good 
cause.  The  plaintiff  has  by  due  process  re- 
covered a  Judgment,  and  has  a  vested  prop- 
erty, of  which  he  cannot  be  deprived  exc^t 
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by  showing  good  cause.  So  say  Code  1906, 
c.  125,  8  47,  and  Post  v.  Carr,  42  W.  Va.  72, 
24  S.  E.  583. 

The  plaintiffs  filed  In  the  circuit  court  an 
affidavit  under  Code  1906,  c.  125,  §  46,  that  a 
certain  sum  was  due  them  In  the  action. 
In  this  court  this  afl3davlt  Is  branded  as  bad, 
and  not  warranting  Judgment,  and  this  is 
urged  as  good  cause  for  setting  the  Judg- 
ment aside.  No  exception  was  made  to  this 
affidavit  In  the  circuit  court  when  the  mo- 
tion to  set  the  Judgment  aside  was  heard. 
It  was  not  suggested  as  cause  for  setting  It 
aside,  but  the  motion  was  grounded  only  on 
Robertson's  affidavit,  and  for  the  first  time 
that  objection  Is  made  In  this  court  If  the 
Judgment  stood  upon  that  affidavit  only,  we 
should  have  to  say  whether  exception  to  It 
came  too  late;  but  It  is  immaterial.  The 
Code  says  that,  If  such  affidavit  Is  not  filed, 
the  plaintiff  must  prove  his  case.  Thus 
there  are  two  modes  of  getting  Judgment 
when  there  Is  no  appearance  by  defendant, 
one  upon  such  affidavit  without  further 
proof,  the  other  by  proof  of  the  case,  with- 
out the  affidavit  Cast  that  affidavit  out 
The  declaration  alleges  that  defendants  made 
the  notes,  and  the  Judgment  shows  that  the 
notes  were  given  In  evidence  by  the  plaintiffs, 
and  considered  by  the  court,  and  Judgment 
upon  such  evidence.  Those  notes  alone  are 
evidence,  all  sufficient,  the  best  evidence  of 
the  debt 

Thus,  the  motion  must  stand  on  Robertson's 
evidence.  We  might  say  that  it  Is  not  suffi- 
cient, and  say  no  more;  but  It  amounts  to 
this:  That  negotiation  was  going  on  for  a 
compromise,  as  is  alleged.  The  utmost  that 
can  be  said  is  that  Robertson,  as  attorney  for 
defendants,  did  broach  a  compromise  to  the 
plaintiffs,  and  they  referred  him  to  Webb, 
one  of  plaintiffs'  attorneys.  Robertson  and 
Webb  talked  In  a  most  Indefinite  way  about 
It  No  offer  on  either  side.  Webb  and  Rob- 
ertson agreed  to  go  to  see  Leidley,  another 
attorney  for  plaintiffs,  the  chief  one.  They 
did  not  meet;  at  Liaidley's  office ;  but,  he  liv- 
ing at  Charleston  and  Webb  at  St  Albans, 
Webb  explicitly  referred  him  to  Laidley, 
saying  that  whatever  he  would  do  would  be 
satisfactory.  It  does  not  seem  tliat  Robert- 
son pursued  the  matter  with  any  energy; 
but  happening  to  meet  Laidley  Robertson 
broached  the  subject  to  Laidley,  who  asked 
Robertson  what  was  his  proposal,  when  Rob- 
ertson offered  to  pay  $800,  when  Laidley 
promptly  said  It  was  absurdly  low,  and  re- 
jected the  proposition,  and  nothing  more  was 
said.  Robertson  admits  this  offer,  and  ad- 
mits that  Laidley  rejects  It  This  was  some 
time  before  the  court  at  which  Judgment  was 
rendered.  Thus  Robertson  knew  of  the  re- 
fusal to  accept  $800.  It  ended  all  he  propos- 
ed. No  other  proposition  was  made.  Laid- 
ley was  Justifiable  In  supposing  that  was  the 
end  of  the  compromise  talk.    The  plaintiffs 


proposed  no  compromise.  The  defendants 
did,  and  It  was  the  defendants'  duty  to  fol- 
low It  up.  What  right  had  Robertson,  or 
they,  to  suppose  that  the  plaintiffs  would  not 
take  Judgment?  Was  it  the  duty  of  plaintiffs 
to  seek  the  defendants  and  ask  If  they  still 
proposed  a  compromise?  The  plaintiffs  never 
made  any  promise  not  to  take  Judgment. 
Robertson  does  not  so  claim.  He  was  asked 
if  Webb  gave  him  to  understand  .that  the 
matter  would  be  adjusted.  His  answer  was, 
"I  don't  remember  whether  he  did  or  not" 
Laidley  and  Webb  say  they  did  not,  and  deny 
the  pendency  of  any  negotiation  on  their 
part  Their  affidavits  repel  all  idea  that 
they  led  Robertson  to  believe  that  the  case 
would  stand  awaiting  a  compromise.  They 
deny  there  was  any  such  negotiation;  but. 
Indeed,  If  we  go  by  Robertson's  affidavit  It 
is  too  general,  indefinite,  shows  no  offer  or 
suggestion  by  plaintiffs  to  compromise,  or 
promise  to  delay  the  case.  After  the  rejec- 
tion of  the  only  offer  ever  made,  the  de- 
fendants had  no  right  to  expect  a  delay  In 
the  action,  and  it  was  their  duty  then  to  de- 
fend. If  any  defense  they  had. 

Therefore  we  reverse  the  order  of  the  cir- 
cuit court,  made  the  31st  day  of  July,  1908, 
setting  aside  the  Judgment  rendered  on  the 
20th  day  of  May,  1908,  In  favor  of  the  plain- 
tiffs against  T.  J.  Tormey,  B.  B.  Hedrick, 
P.  E.  Richardson,  G.  W.  Mitchell.  L.  Y.  Hill, 
and  P.  S.  Chapman,  and  we  strike  from  the 
record  the  plea  of  nil  debet  and  the  counter 
affidavit  filed  by  those  defendants. 


(67  W.  Va.  39) 

WALKBR  et  al.  v.  STROSNIDER, 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Feb.  15,  1910.     On  Rehearing, 

May  18,  1910.) 

(8yllahu9  Ity  the  Court) 

L  AnjoiNiNG  Landowners  (§§  8,  4*)— Later- 
al Support— Land  in  Natural  State. 
An  owner  of  land  is  entitled,  ex  jure  natu- 
re, to  lateral  support  in  the  adjacent  land  for 
his  soil,  but  not  for  buildings  erected  thereon. 

[Bd.    Note.— For  other  cases,   see  Adjoining 
Landowners,  Dec  Dig.  8§  8,  4.*] 

2.  Adjoining  Landowners  (S  3*)— Lateral 
Support— Excavations  Causing  Injury— 
Liability. 

An  excavation,  made  by  an  adjacent  owner, 
so  as  to  take  away  the  lateral  support,  afford- 
ed to  his  neighbor's  ground,  by  the  earth  so  re- 
moved, and  cause  it,  of  Its  own  weight,  to  fall, 
slide,  or  break  away,  makes  the  former  liable 
for  the  injury,  no  matter  how  carefully  be  may 
have  excavated.  Such  right  of  support  is  a 
property  right  and  absolute. 

[Ed.   Note.— For  other  cases,   see   Adjoining 
Landowners,  Cent  Dig.  SS  7-20;    Dec.  Dig.  { 

a*i 

8.  Adjoining  Landowners  Q  4*)— Lateral 
Support  —  Buildings  —  Excavation  bt 
Neighbor— Care  Required. 

Though  an  adjoining  owner  has  no  right 
of  support  in  his  neighbor*8  land  for  his  build- 
ings, unless  he  has  acquired  it  by  grant  or 
otherwise,  and  the  latter  may  excavate  in  his 
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land  so  as  to  cnuse  them  to  fall,  without  com- 
mitting a  trespass  or  taking  away  a  property 
right,  provided  the  adjacent  soil  would  not  have 
fallen  of  its  own  weight,  he  may  nevertheless 
be  liable  in  respect  to  his  conduct  for  the  injury 
done. 

[Ed.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  H  21-^;  Dec.  Dig.  f 
4.*] 

4.  Adjoining  Landownebb  (§  4*)— Lateral 
Support  —  Buildings  —  Excavation  — 
Care  Required. 

An  adjoining  owner,  excavating  on  his  own 
land,  must  exercise  reasonable  care,  prudence, 
and  skill  in  doing  so  for  the  safety  of  build- 
ings, if  any,  standing  on  the  adjacent  land. 
This  duty  is  enjoined,  not  by  any  right  of  sup- 
port, ex  jure  naturte.  that  the  owner  of  the 
building  has  in  the  adjoining  land,  but  by  a 
Jegal  rule  of  conduct,  requiring  every  owner  of 

Property  so  to  use  it  as  not  to  injure  his  neigh- 
or*s. 

[Ed.  Note. — For  other  cases,  see  Adjoining 
Landowners,  Cent.  Dig.  ii  21-44 ;  Dec.  Dig.  f 
4.»] 


6.  Adjoining  Landowners  (§§  4,  8*)— Lat- 
eral Support— Buildings— Excavation- 
Care  Required. 

In  altering  the  condition  of  his  land  ad- 
joining another's  building  by  excavating  the  soil 
and  replacing  it  with  a  structure,  the  owner 
must  not  only  abstain  from  collateral  negligent 
or  wrongful  acts,  such  as  unnecessarily  heavy 
blasting,  digging  out  the  adjacent  wall,  project- 
ing heavy  articles  against  the  wall  or  building, 
and  the  like,  but  must  perform  the  work  with 
reasonable  care  for  the  safety  of  the  adjacent 
building,  such  as  diligence  in  the  construction 
of  his  wall  after  having  removed  the  soil,  re- 
moval of  the  soil  and  replacement  thereof  with 
the  wall  by  sections,  if  necessary  as  a  measure 
of  reasonable  precaution,  or  the  adoption  of 
other  reasonable  and  practicable  precautions. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  U  21-44,  60-66;  Dec. 
Dig.  §S  4,  a*] 

6.  Adjoining  Landowners  (§§  4,  8*)— Lat- 
eral Support  —  Buildings  —  Temporary 
Support  in  BfXCAVATiNG. 

In  such  case  the  measure  of  his  duty  goes 
beyond  the  exercise  of  care  in  making  the  ex- 
cavation, a  mere  incident  of  the  alteration  in- 
tended, and  extends  to  reasonable  means  of  tem- 
porary support  of  the  adjacent  building,  while 
the  work  of  erecting  the  new  structure  is  in 
progress. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  SS  21-44,  60-66;  Dec 
Dig.  §§  4,  a*] 

7.  Adjoining  Landowners  (§  4*)— Lateral 
Support— Buildings— Temporary  Support 
IN  Excavating  —  Extent  op  Care  Re- 
quired. 

Though  this  duty  respecting  adjacent  build- 
ings is  imposed  by  law  tipon  a  person,  while  en- 
gaged in  altering  the  condition  of  his  own  prop- 
erty, he  is  not  a  guarantor  of  their  safety,  nor 
bound  to  take  precautions,  or  adopt  measures, 
for  their  protection  beyond  such  as  are  rea- 
sonably practicable,  not  unduly  expensive,  and 
amount  to  reasonable  and  ordinary  care  and 
prudence  for  their  safety. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  §§  21-44 ;    Dec.  Dig.  | 

4.*] 

a  Adjoining  Landowners  (§  4*)— Lateral 
Support— Buildings— Notice  of  Intent  to 
Excavate. 

In  such  case  the  adjoining  owner  is  under 

the   further  duty   of  giving  the  owner  of  the  ' 


building  notice  of  his  intention  to  alter  the  con- 
dition of  his  property,  the  character  of  the  al- 
teration to  be  made  and  the  time  thereof,  and 
allow  him  opportunity  to  adopt  sudi  further 
measures  for  the  absolute  protection  and  se- 
curity of  his  building  as  he  may  see  fit  to  adopt 
[EM.  Note. — For  other  cases,  see  AdjolQlng 
Landowners,  Cent  Dig.  §  33 ;   Dec  Dig.  If  4.*'J 

9.  Adjoining  Landowners  ({  4*>— Lateral 
Support  —  Buildings  —  Notice  of  Inten- 
tion TO  Excavate— Necessity  for  Formal 
Notice. 

The  givln|f  of  formal  notice  is  onnecessaiy 
In  such  case,  if  the  owner  of  the  building  has 
full  knowledge  of  the  character  and  time  of  the 
making  of  the  alteration  and  opportunity  to 
adopt  protective  measures  for  the  safety  of  hii 
building. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  §  33 ;    Dec  Dig.  $  4.*'] 

10.  Adjoining  Landowners  (S  4*)— Lateral 
Support  —  Buildings  —  Notice  of  Inten- 
tion TO  Excavate— Effect  on  Duty  to 
Exercise  Care. 

Such  notice  or  knowledge  on  the  part  of  the 
owner  of  the  building  does  not  absolve  tiie  ad- 
joining owner  from  duty  to  exercise  reasonable 
care  and  prudence  to  avoid  injury  to  the  build- 
ing in  improving  his  own  property.  The  giving 
of  such  notice,  when  necessary,  is  simply  an  ad- 
ditional precaution,  omission  of  which  would, 
under  some  circumstances,  amount  to  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Adjoinlnz 
Landowners,  Cent  Dig.  |  33;   Dec  Dig.  {  4.*J 

11.  Adjoining  Landowners  ({  4*)— Lateral 
Support  —  Buildings  —  Excavation  by 
Neighbor  —  Duty  of  Owneb  to  Prop 
Building. 

The  duty  of  the  owner  of  the  building  to 
prop  it  up,  it  necessary,  is  not  inconsistent  with 
the  requirement  of  care  on  the  part  of  the  ad- 
joining owner  in  the  improvement  of  his  prop- 
erty. If  the  latter  exercises  reasonable  care  and 
injury  nevertheless  results,  he  is  not  liable,  the 
loss  being  attributable  in  law  to  the  failure  of 
the  owner  to  do  further  things  necessary  to  ab- 
solute security.  If,  on  the  contrary,  he  did 
not  exercise  such  care,  he  is  liable,  although 
the  owner  could  have  prevented  the  injury. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  f§  21-44;    Dec  Dig.  f 

12.  Adjoining  Landowners  (8  4*)— Lateral 
Support— Use  of  Premises  Affecting  Ad- 
joining Land  — Defective  Buildings  — 
Duty  of  Adjacent  Owner  Excavating. 

Neither  defective  or  improper  construction 
of  the  building,  nor  its  use  for  manufacturing 
purposes,  involving  the  running  of  machinery 
therein,  will  bar  an  action  for  damages  for  in- 
jury thereto,  resulting  from  negligent  excavat- 
intr.  under  the  law  of  contributory  neirligence. 
The  excavator  must  deal  with  the  conditions  as 
he  finds  them,  using  reasonable  and  ordinary 
care,  under  all  the  circumstances,  to  avoid  in- 
jury to  the  building  and  its  contents. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  |S  21-44;  Dec  Dig.  I 
4.*] 

13.  Adjoining  Landowners  (§  4*)— Excava- 
tion Affecting  adjoining  Structure- 
Rights  OF  Tenant. 

In  case  of  the  fall  of  a  building,  occasion- 
ed by  negligent  excavation,  a  tenant  of  a  single 
floor  or  room  thereof,  deprived  of  his  right  of 
occupancy  and  use,  and  sustaining  loss  A  per- 
sonal property  by  reason  of  the  fall,  has  a  right 
of  action  for  at  least  nominal  damages  in  re- 
spect to  the  tenancy,  and  for  consequential  dam- 
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aces  in  respect  to  the  personal  property  injur- 
ed and  destroyed. 

[Ed.  Note.— For  other  case8>  see  Adjoining 
Landowners,  Cent.  Dig.  §  38;    Dec.  Dig.  $  4.*J  n 

14.  Master  and  Servant  (§  316*)— Injury 
TO  Third  Person — Independent  Con- 
tractor. 

Employment  under  a  contract,  defining  not 
only  what  is  to  be  done,  but  also  the  manner 
in  which  the  work  is  to  be  executed,  is  not  in- 
dependent, and,  if  injury  to  a  third  person  re- 
sult from  the  performance  of  the  work  in  con- 
formity with  such  contract,  and  the  thing  done 
or  the  manner  of  its  performance  if  wrongful 
or  negligent,  the  employer  is  liable. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §$  1242-1243;  Dec.  Dig. 
i  310.*] 

15.  Master  and  Servant  (|  3  16*)— Injuries 
to  Third  Person  —  Independent  Con- 
tractor. 

If  an  adjoining  pwner,  about  to  excavate 
along  the  side  of  a  building  belonging  to  another 
person  for  the  erection  of  a  building  on  his  own 
property,  adopt,  as  a  means  of  protecting  the 
building,  the  cutting  of  a  trench  and  construc- 
tion of  a  concrete  retaining  wall  therein,  four 
feet  from  the  building  along  the  side  thereof, 
and  then  running  directly  to  one  corner  there- 
of, and  let  the  work  of  cutting  the  trench  and 
constructing  the  retaining  wall  to  contractors, 
under  contracts,  leaving  to  them  no  discretion 
as  to  where  or  how  sucn  wall  shall  be  construct- 
ed, and  such  measure  of  protection  does  not 
amount  to  the  exercise  of  reasonable  and  or> 
d  I  nary  care  for  the  safety  of  the  imilding,  and, 
by  reason  of  such  neglect,  the  building  falls,  the 
employer  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  1242-1243 ;  Dec  Dig.  f 
31(5.*] 

16.  Adjoining  Landowners  (5  4*)— Injury 
to  baildino  by  excavating  on  adjacent 
Premises— Sufficiency  of  Declaration. 

It  suffices  in  a  declaration  seeking  damages 
for  an  injury  to  a  building  or  a  tenant  thereof 
resulting  from  negligent  excavation  to  set  forth 
the  relative  situation  of  the  properties,  the  in- 
terest of  the  plaintiff,  the  duty  of  the  defend- 
ant, the  acts  done,  and  the  results,  and  charge 
that  the  work  was  done  injuriously,  wrongfully, 
carelessly,  and  negligently. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Dec  Dig.  §  4.*] 

17.  Evidence  (§  473*)— Opinion  Evidence- 
Impressions  IN  Nature  of  Physical 
Facts. 

The  opinion  of  a  witness  as  to  the  ph^rsi- 
cal  cause  of  the  fall  of  a  building,  who,  being 
in  it  just  a  few  minutes  before  it  fell,  observed 
indications  of  the  impending  collapse  and  was 
on  the  premises  and  examined  it  immediately 
after  it  fell,  is  admissible  in  evidence,  on  the 
ground  that  the  impression  made  upon  his  mind 
at  the  time  is  in  the  nature  of  a  physical  fact, 
and  the  further  ground  of  his  obvious  inability 
to  portray  to  the  jury  all  the  facts  tending  to 
produce  the  impression. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |§  2220-2233 ;   Dec.  Dig.  §  473.»] 

IH.  Depositions  (|  88*)- Admissibility  in 
SSvidencb— Opinions  of  Experts  Based  on 
Abbumbd  Faots. 

Opinions  of  expert  witnesses,  based  on  as- 
sumed facts,  stated  in  hypothetical  questions 
embodied  in  depositions,  taken  in  advance  of 
trial,  mav  be  read  as  evidence  on  the  trial,  pro- 
vided evidence  of  all  the  facts  on  which  they 
were  based  has  been  introduced. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  S  88.*] 


19.  Appeal  and  Error  fl[  1033*)— Haeiclesi^ 
Error— Exclusion  of  Evidence. 

Exclusion  of  evidence,  constituting  no 
ground  of  defense,  offered  by  a  defendant, 
though  admissible,  if  offered  by  the  plaintiff,  as 
tending  to  sustain  the  action,  is  not  prejudicial 
to  the  former,  and  therefore  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  .Cent  Dig.  §§  4062-4062;  Dec.  Dig.  i 
1033.*] 

20.  Appeal  and  Error  (|  692*)— Exceptions 
—Excluding  Answer  of  Witness. 

To  sustain  an  exception  for  refusal  to  per- 
mit a  witness  to  answer  a  question,  the  record 
must  show  what  answer  the  witness  was  expect- 
ed to  make. 

[E}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2905-2909;  Dec  Dig.  § 
692.*] 

21.  Trial  ({  242*)— Instructions— Mislead- 
ing Instructions. 

It  is  not  error  to  refuse  instructions  bo 
framed  as  to  give  them  a  tendency  to  mislead 
the  jury. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Gent. 
Dig.  iS  569-«76;    Dec  Dig.  |  242.*] 

22.  Adjoining  Landowners  (|  4*)— Actions 
—Instructions. 

In  an  action  for  injury  to  the  contents  of 
a  building  by  alleged  negligent  alteration  of  the 
condition  of  adjacent  property,  it  is  reversible 
error  to  refuse  an  instruction  telling  the  jury 
they  should  find  for  the  defendant  unless  they 
believe  the  injury  waa  the  natural  and  probable 
conjseQuence  of  negligence  or  a  wrongful  act  on 
the  part  of  the  defendant,  and  that  such  con- 
sequence ought  to  have  been  foreseen  by  him  in 
the  light  of  the  attending  circumstances. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Dec  Dig.  §  4.*] 

EJrror  to  Circuit  CJourt,  Mingo  County. 

Action  by  Ed.  L.  Walker  and  others  against 
John  Strosnider.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed  and 
remanded  for  new  trial. 

Sheppard,  Goodykoontz  &  Scherr  and 
Brown  &  Wiles,  for  plaintiff  In  error.  Stokes 
&  Bronson,  for  defendants  in  error. 

POFFE3NBARCER,  J.  Assigning  numer 
ous  errors,  John  Strosnider  complains  of  a 
judgment  of  the  circuit  court  of  Mingo  county 
in  an  action  brought  against  him  by  Ed.  L. 
Walker  and  Eenna  Blackburn  for  damages 
resulting  to  them  from  the  fall  of  a  brick 
building  In  which  they  were  conducting  a 
printing  business;  the  ground  of  Strosnlder's 
liability  being  negligence  in  effecting  an  exca- 
vation OB  his  own  adjoining  property.  In  con- 
sequence of  which  the  building  fell,  injuring 
and  destroying  the  printing  presses,  type,  and 
other  materials. 

According  to  the  contentions  found  in  the 
briefs,  the  case  Involves  primarily  the  relative 
rights  of  adjacent  owners  in  resi)€ct  to  lateral 
support;  and,  secondarily,  the  right  of  a  les- 
see in  that  respect  The  ascertainment  of 
these  rights  and  reciprocal  duties  will  settle 
most  of  the  questions  discussed.  The  suflS- 
ciency  of  the  declaration,  the  propriety  of  rul- 
ings on  Instructions,  and  the  admission  and 
rejection  of  evidence,  constituting  the  sub- 


*For  other  cases  see 
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jects  of  complaint  In  the  assignments  of  er- 
ror, must  in  most  Instances  be  determined  by 
the  same  general  principles.  An  owner  of 
land  is  ex  Jure  natune  entitled  to  lateral  sup- 
port for  his  soil,  but  not  for  buildings  erected 
thereon.  In  other  words,  an  excavation  made 
by  an  adjacent  owner,  so  as  to  take  away  the 
lateral  support  of  his  neighbor's  ground,  and 
cause  it,  unburdened  by  buildings  or  struc- 
tures of  any  kind,  to  f^U,  slide,  or  break 
away,  subjects  the  former  to  liability  for  the 
injury  done,  no  matter  how  carefully  he  may 
have  made  the  excavation.  Glldersleeve  v. 
Hammond,  109  Mich.  431,  67  N.  W.  519,  33  L. 
R.  A.  46;  Railway  Co.  v.  Bonhayo,  94  Ky. 
67,  21  S.  W.  526;  Ulrick  v.  Loan  &  Trust  Co., 
2  S.  I>.  283,  49  N.  W.  1054;  Id.,  3  S.  D.  44, 
51  N.  W.  1023;  Stevenson  v.  Wallace,  27 
Grat  77;  Moody  v.  McClelland,  89  Ala.  45, 
84  Am.  Dec.  770;  Onell  v.  Harklns,  71  Ky. 
650.  But,  if  his  excavation  is  so  made  that 
the  adjacent  land  would  not  have  fallen, 
slid,  or  spread  by  its  own  weight,  yet,  weak- 
ened by  the  excavation,  did  so  by  reason  of 
the  weight  of  buildings  or  structures  thereon, 
he  Is  not  liable,  provided  he  exercised  pru- 
dence, care  and  caution  in  effecting  the  ex* 
cavation.  Shrieve  v.  Stokes,  47  Ky.  453,  48 
Am.  Dec.  401;  City  of  Qulncy  v.  Jones,  76 
111.  231,  20  Am.  Dec.  243;  Block  v.  Hasel- 
tlne,  3  Ind.  App.  491,  29  N.  E.  937;  Larson 
V.  Railway  Co.,  110  Mo.  234,  19  S.  W.  416,  16 
L.  R.  A.  330,  33  Am.  St.  Rep.  439.  This, 
however,  is  subject  to  an  important  exception. 
If,  by  grant,  express  or  implied,  the  owner  of 
the  adjoining  land  has  acquired  a  right  of 
lateral  support  for  his  buildings  in  addition 
to  that  given  him  by  law  for  his  soil,  the 
liability  of  the  disturber  by  excavation  Is  ab- 
solute In  respect  to  the  buildings  as  well  as 
the  soil,  and  no  inquiry  arises  as  to  whether 
the  work  was  done  negligently  or  unsklU- 
fully.  Stevenson  v.  Wallace,  27  Grat  77; 
Tunstall  v.  Christian,  80  Va.  1,  56  Am.  Rep. 
581;  Burwell  v.  Hobson,  12  Grat.  322,  65  Am. 
Dec.  247 ;  Sanderlin  v.  Baxter,  76  Va.  299,  44 
Am.  Rep.  165;  City  of  Qulncy  v.  Jones,  76  111. 
231,  20  Am.  Dec.  243 ;  2  Mln.  Inst.  26.  This 
exception  to  the  general  rule  is  inapplicable 
here ;  there  being  no  pretense  of  the  acquisi- 
tion of  such  additional  right.  Hence  there 
is  no  occasion  to  indicate  how  it  may  be  ob- 
tained. 

The  duty  on  the  part  of  the  excavator,  as 
regards  buildings  on  adjacent  land,  when  no 
right  of  lateral  support  therefor  has  been  ac^ 
quired,  results  from  the  relative  rights  of 
the  parties  and  legal  principles,  governing 
conduct  As  an  adjacent  owner  has  no  right 
of  support  for  his  buildings,  he  has  no  proper- 
ty right  in  the  form  or  nature  of  an  easement 
in  his  neighbor's  lands.  If,  therefore,  the  lat* 
ter  remove  a  part  of  his  land  so  as  to  endan- 
ger the  building  of  the  former,  he  destroys 
no  property  right — ^takes  away  nothing  that 
belongs  to  the  former.  It  does  not  follow, 
however,  that  he  owes  him  no  duty  in  the 


premises.  Though  he  has  complete  domin- 
ion and  power  over  his  own  land  and  may 
do  with  it  what  he  pleases,  he  is  nevertheless 
bound,  agreeably  to  the  maxims,  '*Sic  utere 
tuo  nt  alienum  non  Iffidas"  and  "Prohibetur 
ne  quis  faciat  in  suo  quod  nocere  posslt  all- 
eno/'  to  use  his  property  in  such  manner  as 
not  to  injure  his  neighbor's.  This  gives  the 
latter  no  property  right  in  the  land  of  the 
former.  It  merely  gives  a  personal  right 
against  him.  It  places  a  restraint  upon  his 
conduct  For  any  lawful  purpose  he  may  use 
his  property,  but  he  must  use  it  in  a  lawful — 
that  is,  careful — manner.  In  other  words,  he 
must  execute  the  work,  as  far  as  is  reason- 
ably practicable,  and  not  unduly  burdensome, 
with  a  view  to  the  safety  of  the  buildings  on 
the  adjacent  property.  But  for  this  role  he 
might  go  at  any  hour  of  the  day  or  night 
without  having  given  any  notice  to  the  adjoin- 
ing owner,  indicating  when,  how,  or  to  what 
extent  he  intended  to  alter  the  condition  of 
his  property,  and  make  an  excavation  for  a 
cellar  along  the  entire  wall  of  a  heavy  valu- 
able building,  knowing  it  woud  fall  in  conse- 
quence thereof,  and  yet  intending  to  rei^ace 
the  earth  removed  by  a  wall.  He  would  be 
under  no  duty  to  vary  the  mode  or  manner 
of  his  work  in  the  slightest  degree,  in  respect 
to  the  time  thereof  or  otherwise,  in  the 
Interests  of  the  safety  of  the  building.  Hav- 
ing thus  made  the  excavation,  hei  could  build 
his  wall  at  his  leisure,  and  woutd  be  under  no 
duty  to  prosecute  the  work  diligently,  even 
though  it  should  be  apparent  that  delay  in 
this  part  of  the  work  would  endanger  the 
building.  Such  conduct  would  be  reckless, 
careless,  and  wanton,  in  view  of  the  ease  with 
which  the  mode  of  work  could  be  varied,  in 
respect  to  time  and  manner,  and  previous  no- 
tice given  of  the  intention  to  alter  the  condi- 
tion of  the  property,  the  extent  of  the  altera- 
tion, the  manner  in  which  it  is  to  be  done  and 
the  time,  so  as  to  afford  the  owner  of  the 
building  an  opportunity  to  take  such  meas- 
ures for  its  protection,  as  he  might  see  fit  to 
adopt  The  rule  requiring  care  is  not  based 
upon  any  right  of  property  in  adjacent  land 
for  support  of  buildings  or  otherwise.  It  is 
simply  a  restraint  upon  reckless  and  nnnecee- 
sary  conduct  in  respect  to  the  use  of  such  ad- 
jacent property,  fraught  with  danger  to  the 
building.  Its  Justification  is  found  in  a  well- 
established  principle,  having  wide  application 
in  English  and  American  Jurisprudence,  and 
its  application  to  cases  of  this  kind  is  as  well 
settled  as  the  doctrine  that  the  owner  of  a 
building  has  no  right  of  support  therefor  In 
the  land  of  an  adjacent  owner.  The  two  prop- 
ositions are  asserted,  side  by  side,  in  the  same 
decisions,  and  in  practically  all  of  them.  All 
authorities  on  the  subject  impose  the  duty  of 
exercising  care  in  excavating  on  land  adja- 
cent to  a  building.  Charless  v.  Rankin,  22 
Mo.  566,  66  Am.  Dec.  642;  Shrieve  v,  Stokes, 
8  B.  Mon.  (Ky.)  453,  4S  Am.  Dec  401;  Shafer 
V.  Wilson,  44  Md.  268;  Moiddy  r.  Mcaelland, 
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39  Ala.  45,  84  Am.  Dec.  770;  Myer  y,  Hobbs, 
Srr  Ala.  175,  20  Am.  Rep.  719;  Qulncy  v. 
Jones,  76  111.  231,  20  Am.  Dec.  24Z;  Beard 
V.  Murphy,  37  Vt.  99,  86  Am.  Dec.  693;  Aus^ 
tin  V.  Hudson  River  Co.,  25  N.  Y.  334;  Lar- 
son V.  Railway  Co.,  110  Mo.  234,  19  S.  W.  416, 
16^  L.  R.  A.  380,  33  Am.  St  Rep.  439 ;  Obert 
V.  Dunn,  140  Mo.  476,  41  S.  W.  901;  Booth 
V.  Railroad  Co..  140  N.  Y.  267,  35  N.  B.  592, 
24  L.  R.  A.  105,  37  Am.  St  Rep.  552;  Ketch- 
am  V.  Newman,  141  N.  Y.  205,  36  N.  B. 
197,  24  L.  R.  A.  102;  Spohn  v.  Dives,  174  Pa, 
474,  34  Atl.  192;  Witherow  v.  Tannehill, 
194  Pa.  21,  44  Atl.  1088;  J'oley  v.  Wyeth, 
2  Allen  (Mass.)  131,  79  Am.  Dec  771 ;  Bona- 
parte V.  Wiseman,  89  Md.  12,  42  Atl.  918.  44 
L.  R.  A.  482;  Railroad  Co.  v.  Reaney,  42  Md. 
117;  Railroad  Co.  v.  Bonhayo,  94  Ky.  67,  21 
S.  W.  526 ;  Ulrick  v.  Loan  &  Trust  Co.,  2  S. 
D.  285,  49  N.  W.  1054;  Id.,  3  S.  D.  44,  51  N. 
W.  1023;  Block  v.  Haseltine,  3  Ind.  App.  491, 
29  N.  E.  987 ;  Bohrer  v.  Harness  Co.,  19  Ind. 
App.  489,  49  N.  B.  296;  Moellering  t.  Evans, 
i21  Ind.  195,  22  N.  E.  989,  6  L.  R.  A.  449 ; 
Krlsh  v.  Ford  (Ky.)  43  S.  W.  237;  Bass  v. 
West,  110  Ga.  698,  36  S.  B.  244;  Davis  v. 
Sinnmerfleld,  133  N.  C.  325,  45  S.  E.  654,  63 
L.  R.  A.  492;  Tunstall  v.  Christian,  80  Va.  1, 
56  Am.  Rep.  581 ;  Gildersleeve  v.  Hammond, 
109  Mich.  431,  67  N.  W.  519,  33  L.  R.  A.  46; 
Bailey  v.  Gray,  53  S.  C.  503,  31  S.  B.  364; 
Lasala  v.  Holbrook,  4  Paige  (N.  Y.)  169,  25 
Am.  Dec.  524.  The  following  Ebglish  deci- 
sions allow  recovery  for  negligent  excavation : 
Dodd  V.  Holme,  1  A.  &  E.  493;  Waters  v. 
Pfeil,  1  M.  &  M.  362;  Massey  v.  Goyner,  4 
C.  &  P.  321.  In  this  last  case  the  report  says 
Chief  Justice  Tindal  left  three  questions  to 
the  Jnry :  "First,  whether  the  injury  to  the 
plaintilTs  house  vras.  in  fact,  imputable  to 
the  alteration  of  the  chapel;  secondly,  wheth- 
er any  notice  was  given  to  the  plaintiff,  call- 
ing his  attention  to  what  was  about  to  de 
done ;  and,  thirdly  (supposing  they  should  an- 
swer both  these  questions  in  the  affirmative), 
whether  the  defendants  had  used  reasonable 
and  ordinary  care  in  the  doing  of  the  work, 
for,  if  they  had  used  such  care,  having  given 
notice  to  the  plaintiff,  they  would  not.  In 
point  of  law,  be  answerable  for  the  injury 
sustained."  The  jury  found  the  plaintiff  had 
notice,  but  found  a  verdict  for  him  which 
was  afterwards  entered  upon  the  last  count 
In  the  declaration,  charging  negligence. 

We  come  now  to  the  most  difficult  question 
Involved,  namely,  the  kind  of  measures  to  be 
taken  for  the  safety  of  the  adjacent  building 
and  the  degree  of  care  to  be  exercised.  On 
this  subject,  the  decisions  are  indefinite,  and 
fall  to  indicate,  with  any  degree  of  certainty 
or  uniformity,  what  measures  are  to  be  taken. 
This  seems  in  some  cases  to  grow  out  of  men- 
tal confusion,  produced  by  the  rule  of  proper- 
ty, denying  right  of  support  for  buildings  in 
adjacent  land,  and  a  failure  to  distinguish 
between  lack  of  property  right  in  the  owner 
ot  the  building,  because  he  Is  not  entitled  tx> 


support  in  the  adjacent  soU,  and  the  pro- 
tection for  his  building  which  the  law  gives 
by  imposing  restraint  upon  the  conduct  of  the 
owner  of  the  adjacent  land.  In  respect  to  the 
manner  of  his  doing  lawful  acts  thereon. 
This  right  to  immunity  from  Injury  by  use- 
less and  negligent  conduct  seems  in  many 
instances  to  have  been  almost  entirely  over- 
looked. Starting  with  the  proposition  that 
the  adjacent  owner  has  an  absolute  right  of 
property,  some  of  the  decisions  run  to  these 
conclusions:  That  he  need  do  nothing  more 
than  exercise  such  care  in  digging  as  not  to 
disturb  his  neighbor's  soil,  or  cause  it  to  fall 
Into  the  excavation  by  reason  of  its  own 
weight;  that  he  may  remove  every  particle 
of  the  soil  right  up' to  the  wall  and  along  the 
whole  line  thereof  and  let  it  stand  in  that 
condition  as  long  as  he  pleases,  provided  the 
soil  itself,  unburdened  by  the  building,  would 
not  fall  in:  and  that,  having  done  this,  if 
the  weight  of  the  building  crushes  down  the 
embankment  and  loss  results,  there  can  be 
no  recovery.  This  limits  the  duty  of  exer- 
cising care  to  the  mere  act  of  digging.  It 
also  limits  it  to  the  protection  of  the  soil  and 
not  the  building.  It  amounts  to  no  requirement 
of  any  care  at  all,  in  the  prosecution  of  the 
work,  for  the  safety  of  the  building  and  is  in 
utter  contradiction  of  the  universally  admit- 
ted obligation  or  duty,  on  the  part  of  the  ex- 
cavator, to  use  care  for  the  safety  of  the  build- 
ing. As  to  the  soil,  the  questions  of  negligence 
and  care  have  no  application  at  all.  If  the  ex- 
cavator takes  away  his  neighbor's  soil,  either 
carefully  or  negligently,  he  is  liable.  In  view 
of  this,  it  is  plain  that  these  decisions  wholly 
relieve  the  excavator  from  any  duty  whatever 
to  his  neighbor  in  respect  to  the  building,  oth- 
er than  that  of  abstention  from  affirmative 
acts,  such  as  digging  over  the  line  under  the 
wall,  knocking  brick  or  stone  out  of  it,  project- 
ing timber  or  other  heavy  articles  against 
the  building,  jarring  it  by  heavy  blasting,  or 
cracking  the  walls  by  driving  piling  near  it 
None  of  these  acts  relate  to  the  mode  of  ex- 
ecuting the  work  of  altering  the  condition  of 
the  adjacent  premises.  They  are  all  collat- 
eral, and  in  a  sense,  independent,  affirma- 
tive, wrongful  acts,  working  Injury  and  giving 
right  of  redress,  whether  done  in  excavating 
or  in  connection  with  some  other  work.  A 
decision  so  limiting  the  responsibility  of  the 
excavator  is  found  in  Obert  v.  Dunn,  140  Mo. 
476,  41  S.  W.  901. 

Such  conclusions  seem  to  result  in  part 
from  misinterpretation  of  some  of  the  early 
American  cases,  such  as  Thurston  v.  Hancock, 
12  Mass.  220,  7  Am.  Dec.  57;  Gilmore  v. 
DriscoU,  122  Mass.  199,  23  Am.  Rep.  812; 
Lasala  v.  Holbrook,  4  Paige  (N.  Y.)  169,  25 
Am.  Dec.  524;  McGuire  v.  Grant,  25  N.  J. 
Law,  356,  67  Am.  Dec.  49.  In  Thurston  v. 
Hancock  the  plaintiff  sought  to  recover,  not 
on  the  ground  of  negligence  in  the  work  of 
excavation,  or  alteration  of  the  condition  of 
the  adjoining  property,  but  merely  on  the 
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ground  that  the  defendant  had  taken  away 
the  adjacent  land.  Ilie  declaration  contained 
no  charge  of  negligence.  It  asserted  nothing 
more  than  a  right  of  support  In  the  adjacent 
land.  After  the  excavation  had  heen  made, 
the  owner  of  the  house  had  left  it  and  taken 
It  down.  The  court  held  he  could  not  recover 
for  anything  except  tbe  soil  he  had  lost  In 
Gilmore  v.  DrlscoU  no  building  was  Involved. 
There  was  nothing  on  the  land  adjacent  to 
the  excavation  but  a  fence,  a  few  currant 
bushes,  and  some  modern  buildings.  After 
the  excavation  had  been  made,  a  portion  of 
the  soil  fell  away,  earring  with  it  the  fence 
and  currant  bushes,  but  not  any  buildings. 
The  buildings  were  not  endangered,  nor  did 
they  cause  the  soil  to  break  away  by  tbelr 
pressure.  The  court  allowed  recovery  for 
the  soil  lost,  but  not  for  the  fence  and  shrub- 
bery. It  was  not  a  case  Involving  the  tem- 
porary removal  of  soil  and  replacement 
thereof  by  the  foundation  of  a  building, 
such  ab  we  have  here  and  such  as  is  found  in 
so  many  of  the  decisions.  The  question  in- 
volved was  the  right  of  the  defendant  to  use 
his  property,  to  excavate  thereon,  and  of  the 
plaintiff  to  recover  for  soil  lost  and  conse- 
quential damages  in  respect  to  the  fence  and 
shrubbery.  Under  the  English  and  New 
York  cases  the  value  of  the  fence  and  the 
shrubbery  could  have  been  recovered,  since, 
owing  to  their  lightness,  they  cannot  t>e  re- 
garded as  having  caused  the  breaking  of  the 
soil  (Brown  v.  Robins,  4  H.  &  N.  186;  Strowan 
V.  Knowles,  6  H.  &  N.  454;  Hunt  v.  Peake, 
Johns.  705,  70  Etog.  Rep.  Reprint,  603;  White 
V.  Tebo,  43  App.  Div.  418,  60  N.  Y.  Supp. 
231);  but  the  Massachusetts  court  denied 
right  of  recovery  as  to  these.  Lasala  v. 
Holbrook  Involved  a  bill  in  equity  to  enjoin 
the  defendant  from  excavating  on  his  proper- 
ty, not  adjacent  to  Christ's  Church  in  New 
York,  but  distant  from  it  six  feet  It  does 
not  appear  from  the  case,  as  reported,  that 
the  bill  alleged  any  negligence  or  careless- 
ness in  the  mode  of  excavation  or  any 
other  misconduct.  Its  object  seems  to  have 
been  to  prevent  the  excavation,  even  though 
it  was  done  In  a  proper  manner,  on  the 
ground  of  a  right  to  support  for  the  church 
edifice  in  adjacent  or  neighboring  land. 
The  answer  averred  that  the  defendant  was 
proceeding  in  good  faith,  in  a  reasonable 
manner,  with  all  possible  care  and  prudence, 
and  had  employed  skilled  workmen.  The 
opinion  and  holdings  in  that  case  must  be 
read  in  the  light  of  the  facts,  and  the  de- 
cision is  not  a  precedent  for  denying  to  the 
owner  of  the  building  right  of  recovery  for 
injury  thereto,  occasioned  by  negligent  opera- 
tion on  adjacent  property.  The  chancellor 
in  delivering  the  opinion  referred  to  the 
English  decisions,  requiring  the  excavator 
to  give  the  owner  of  the  adjacent  lot  proper 
notice  of  the  intended  improvement  and  use 
ordinary  skill  in  conducting  the  same,  and 
placing  upon  the  owner  of  the  building  tbe 
duty  of  shoring  or  propping  it  up  so  as  to 


render  it  secure  in  the  meantime.  He  also 
referred  to,  Panton  v.  Holland,  17  Johns.  (N. 
Y.)  92,  8  Am.  Dec.  869.  That  action  involv- 
ed a  case  similar  to  the  one  we  have  here. 
The  Judgment  was  reversed  on  account  of 
an  erroneous  charge  to  the  Jury,  but  among 
the  principles  announced  was  this:  "A  per- 
son on  building  a  house  contiguous  and  ad- 
joining to  a  house  of  another  may  lawfully 
sink  the  foundation  of  his  house  below  the 
foundation  of  his  neighbor,  and  is  not  liable 
for  any  consequential  damage,  provided  he 
has  used  due  care  and  diligence  to  prevent 
any  injury  to  the  house  of  the  other."  In 
concluding  his  opinion  Woodworth,  Judge, 
said :  "The  result  of  my  opinion  is  that  the 
plaintiff  has  not  shown  a  right  to  recover 
damages  in  this  case,  unless  it  be  on  the 
ground  of  negligence,  in  not  taking  all  rea- 
sonable care  to  prevent  the  injury.  That 
is  a  question  of  fact,  which  has  not  been 
submitted  to  the  Jury."  Accordingly,  the 
Judgment  was  reversed  and  a  new  trial 
awarded.  This  case  does  not  indicate  the 
degree  of  care  to  be  used  nor  the  nature  of 
the  measures  to  be  adopted  by  the  excavator 
as  constituting  care,  or  as  defining  or  in- 
dicating the  degree  of  care  or  the  extent  of 
his  duty  in  the  premises.  There  is  nothing 
in  it  which  says  he  may  lay  bare  the  whole 
wall  at  one  fell  swoop  or  dig  out  his  entire 
cellar  so  near  the  wall  as  to  endanger  it  be- 
fore replacing  the  earth  removed  with  his 
foundation  wall.  Notwithstanding  this,  these 
decisions  have  been  appealed  to  for  the  posi- 
tion, that  this  mode  of  alteration  may  be 
adopted,  and  some  decisions  are  predicated 
upon  them  as  authority  for  that  position.  In 
our  opinion  they  do  not  Justify  it  The  only 
one  among  them  that  indicates  the  measure 
of  care  used  is  Lasala  v.  Holbrook,  and  in 
that  case  the  utmost  precautions  were  taken. 
The  author  of  Washburn's  Easements  and 
Servitudes  (4th  Ed.),  at  page  596,  indicates 
the  possession  of  more  knowledge  of  the  con- 
dition of  the  record  in  that  case  than  the 
report  of  the  decision  discloses.  He  says  tbe 
excavator  "must  expose  only  small  portions 
of  the  soil  at  a  time,  as  was  done  in  Lasala  v. 
Holbrook,  where  the  defendant,  as  Cast  as 
he  dug  away  his  soil  near  the  land  of  the 
plaintiff,  supplied  a  support  t>y  the  cellar  wall 
on  whicn  he  was  to  rest  his  house.*'.  The  an- 
swer said  the  defendant  was  proceeding  with 
all  possible  care  and  prudence. 

The  view  that  the  excavator's  duty  does 
not  extend  beyond  abstention  from  affirmative 
wrongful  acts,  such  as  we  have  indicated, 
seems  to  rest  also  upon  the  admitted  duty  of 
the  owner  of  the  building,  having  notice  of 
the  work  about  to  be  done,  to  support  his 
own  building,  if  necessary,  by  bracing,  shor- 
lug  up,  or  underpinning  It  It  seems  to  ns 
that  this  duty  is  not  inconsistent  with  the  re- 
quirement of  reasonable  care  and  skill  on  the 
part  of  the  excavator.  After  the  latter  has 
exercised  reasonable  care  for  the  safety  of 
the  building,  something  more  may  be  requir> 
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ed  to  give  it  absolute  security.  The  excava- 
tor is  not  a  guarantor  of  safety,  nor  la  he 
bound  to  the  exercise  of  extraordinary  care. 
His  exercise  of  reasonable  and  ordinary  care 
would,  In  most,  if  not  all,  cases,  prevent  the 
building  from  falling  down  or  sustaining  seri- 
ous injury.  Beyond  this,  there  might  be 
Blight  injury  which  the  owner  could  prevent 
by  the  adoption  of  additional  measures.  The 
necessity  for  action  on  his  part  might  be  due 
to  peculiarities  in  the  nature  or  construction 
of  his  building,  not  known  to,  nor  readily  dis- 
coverable by,  persons  other  than  himself. 
The  decisions  which  place  this  duty  of  shor- 
ing or  bracing  upon  the  owner  are  not  to  be 
interpreted  as  relieving  the  excavator  from 
the  adoption  of  any  means  for  the  protection 
of  the  building,  for  they  say  he  must  never- 
theless exercise  reasonable  care  in  the  prose- 
cution of  his  work,  and  that  requirement  of 
care  is  for  the  protection  of  the  building,  not 
the  soil,  for  liability  in  respect  to  the  soil  of 
the  adjoining  owner  does  not  depend  upon 
the  negligence  of  the  excavator.  His  liability 
for  that  is  absolute  if  he  takes  or  causes  it 
to  slide  away. 

The  undue  latitude  seemingly  or  actually 
allowed  to  the  excavator  in  some  decisions 
seems  to  result  also  from  inattention  to  dif- 
ferences in  circumstances  disclosed  in  some 
of  the  earlier  cases,  and  an  attempt  to  gener- 
alize more  extensively  than  the  nature  of  the 
subject  warrants.  A  case  of  alteration  by  ex- 
cavating and  removing  the  soil  on  land  adja- 
cent to  a  building  for  the  purpose  of  repla- 
cing it  by  a  wall  to  be  used  as  a  foundation  of 
a  new  building  to  be  erected  at  once  is  often 
treated  as  a  mere  matter  of  excavation,  and 
nothing  more.  Now,  in  cases  of  this  kind,  it 
is  plain  that  the  excavation  and  removal  of 
soil  is  a  mere  incident  of  the  actual  work  in- 
tended and  executed.  Nevertheless  there  is 
a  tendency  in  some  of  the  decisions -to  deal 
with  .cases  of  this  kind  on  the  principles  ap- 
plied to  mere  excavation  and  removal  of  soil 
or  other  substance  without  replacing  it,  or 
any  Intention  to  replace  it,  as  in  the  case  of 
an  adjoining  owner  mining  the  coal  from  his 
land,  or  grading  his  lot  down  for  use  as  a 
lawn,  or  constructing  a  bathing  pool  or  fish 
pond.  In  instances  of  the  latter  kind,  the  ex- 
cavation constitutes  the  entire  work,  in  so 
far  as  it  affects  the  building,  it  seems  to  us 
the  difference  in  circumstances  between  the 
two  classes  of  cases  calls  for  a  variation  of 
the  rules  In  respect  to  conduct  In  the  lat- 
ter it  would  be  unreasonable  to  require  the 
excavator  to  in  any  way  furnish  or  allow 
support  for  the  adjacent  building,  because 
such  support,  to  be  of  any  value,  must  be  per- 
manent, and  would  therefore  amount  to  the 
giving  of  a  right  of  support  in  the  adjacent 
soil;  but  it  would  certainly  be  reckless  and 
wanton  to  do  the  work  without  giving  notice 
and  allowing  the  adjoining  owner  time,  aft- 
er notice,  to  protect  his  building.  In  the  oth- 
•r  class  of  cases,  the  support  allowed,  in  what- 
ever form  it  may  be  given,  whether  by  remov- 


ing the  soil  in  sections  or  the  patting  up  of 
temporary  braces  or  supports,  is  only  tempo- 
rary. After  the  new  building  is  up,  such  sup- 
port is  not,  in  most  cases  necessary  at  all.  It 
really  subserved  the  purposes  of  erecting  the 
new  building,  rather  than  support,  in  any 
substantial  sense,  to  the  old  adjacent  build- 
ing. Taking  an  extreme,  but  not  Impossible, 
hypothesis  for  Illustration,  let  us  suppose  the 
owner  of  the  building,  intending  to  take  it 
down  anyhow,  has  no  objection  to  its  being 
thrown  down  by  the  excavator.  Not  wanting 
the  debris  in  his  way.  the  latter  would  natu- 
rally use  care  to  avoid  cause  for  its  falling. 
He  would  save  both  time  and  expense  by  pro- 
ceeding carefully  and  even  shoring  up  or 
bracing  it  In  these  instances,  the  primary 
object  and  purpose  is  not  excavation.  On  the 
contrary,  it  is  the  erection  of  a  structure,  to 
which  the  excavation  and  the  temporary  sup- 
port given  to  the  adjacent  building  are  only 
incidental.  To  require  the  owner  of  the 
building  to  prop  it  up  while  the  work  of  re- 
moving the  soil  and  replacing  it  by  brick, 
stone,  or  concrete  is  going  on  in  such  manner 
and  to  such  extent  as  to  allow  the  excavator 
full  latitude  to  do  as  he  pleases  would  be  not 
only  unduly  and  unnecessarily  burdensome, 
but  would  often  subject  him  to  the  necessity 
of  marring  pr  injuring  his  property,  to  the 
end  that  his  neighbor  might  have  liberty  of 
action  not  at  all  essential  to  the  use  he  de- 
siros  to  make  of  his  property  or  his  conveni- 
ence in  the  execution  of  his  work.  He  might 
be  compelled  to  make  holes  in  his  wall  for 
the  insertion  of  beams  to  support  it,  or  to  In- 
jure the  ceiling  and  internal  finishing  of  his 
house  by  the  setting  of  props  and  braces  on 
the  inside,  or  go  down  under  it  at  great  ex- 
pense and  inconvenience  and  place  pillars  un- 
der the  foundation.  How  unnecessary,  use- 
less, and  unequal  is  this  burden,  when  it  Is 
perfectly  apparent  to  all  that  the  excavator 
by  proceeding  cautiously  may  prevent  the  ex- 
istence of  any  reason  for  it?  He  proposes  to 
take  out  the  earth  along  the  wall,  and  will  do 
so.  The  placing  of  a  few  pillars  under  his 
neighbor's  foundation,  as  he  goes  along,  in- 
volves to  him  practically  no  additional  cost 
for  excavation  and  comparatively  little  or  no 
expense  in  setting  the  pillars,  and  even  this 
may  be  unnecessary,  if  the  excavation  is  fol- 
lowed by  the  immediate,  or  close,  construc- 
tion of  the  wall.  We  are  assuming  here  the 
nonexistence  of  any  permanent  Intervening 
space  to  be  left  between  the  buildings,  and 
such  is  generally  the  case  in  the  larger  towns 
and  cities.  If  there  is  such  a  space,  then  the 
rule  of  duty  might  be  varied  on  account  of  it 
If  care,  in  the  removal  of  the  earth  and 
building  of  the  wall,  is  not  sufficient  protec- 
tion to  the  building  In  such  a  case,  and  an 
independent  excavation  and  setting  of  pillars 
is  necessary,  the  owner  of  the  building  might 
be  required  to  do  that  Inasmuch  as  the  cost 
and  trouble  would  be  no  greater  to  him  un- 
der the  circumstances  than  to  the  other  par- 
ty.   The  objection  to  requiring  one  who  ia  ex- 
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cavatlng  along  the  side  of  a  wall  with  the 
view  to  building  there,  to  set  pillars  under 
the  adjacent  wall.  If  necessary,  is  purely 
technical.  It  Is  said  he  cannot  do  this  with- 
out Incurring  liability  for  disturbing  his 
neighbor's  soil  In  taking  out  soil  and  repla- 
cing It  with  stone  or  brick,  he  restores  all  he 
takes  away,  and  does  It,  In  part,  for  the  ben- 
efit of  the  owner  of  the  building.  It  is  not  a 
permanent  occupation  of  his  premises  nor  is 
It  an  act  done  with  an  Improper  motive,  nor 
an  occupation  at  all  for  the  primary  benefit 
of  anybody  but  the  owner  of  the  building.  In 
no  substantial  sense  is  It  a  trespass  or  a 
wrongful  act,  for  which  reason  it  might  well 
be  overlooked  as  being  beneath  legal  recogni- 
tion under  the  maxim,  "De  minimis  non  cu- 
rat lex."  Can  there  be  no  disturbance  at  all 
of  the  adjacent  wall?  Must  the  excavator 
venture  at  his  peril  to  touch  his  neighbor's 
soil?  Is  it  practicable  to  take  every  atom  to 
the  line,  and  not  one  beyond?  However  this 
may  be,  there  is  certainly  no  insuperable  ob- 
stacle in  the  way  of  requiring  the  builder  to 
remove  his  soil  and  replace  it  with  his  struc- 
ture by  sections,  or  place  temporary  props 
on  his  own  side  of  the  line  to  sustain  the 
building,  nor  to  restrain  him  from  delay  be- 
tween the  removal  of  his  soil  and  the  build- 
ing of  his  wall. 

Nor  is  there  lack  of  authority  to  this  ef- 
fect In  Austin  v.  Railroad  Co.,  25  N.  Y.  834, 
the  work  of  excavation  was  commenced  in 
October  or  November,  1851,  and  might  have 
been  completed  within  two  or  three  weeks, 
but  was  not  finished  until  about  August, 
1852.  The  excavation  was  carried  within 
four  feet  of  the  plaintiff's  warehouse,  but  en- 
tirely confined  to  the  land  owned  by  the  de- 
fendant After  the  excavation  was  done,  the 
work  was  suspended  from  time  to  time  for 
considerable  periods,  leaving  the  plaintiff's 
building  exposed  without  protection  against 
the  action  of  water  and  Ice.  Piles  were 
driven  by  the  defendant  after  the  excavation 
had  been  made,  but  they  were  so  driven  as 
to  crack  the  walls  of  the  plaintiff's  building, 
which,  together  with  the  action  of  the  water 
in  undermining  the  building,  caused  the  walls 
to  fall  in  May,  1852.  With  proper  and  suf- 
ficient dispatch,  the  work  could  have  been 
done  so  as  not  to  have  injured  the  building. 
No  Injury  would  probably  have  occurred  if, 
instead  of  excavating  from  the  cut  towards 
the  plaintiflrs  building,  a  trench  had  been 
dug  across  the  pier  at  the  north  end  of  the 
building,  and  the  south  end  wall  of  the  cut 
built  before  the  excavation  was  begun.  The 
plaintiff  recovered  a  judgment  and  it  wus 
affirmed.  Allen,  Judge,  said,  whatever  were 
the  rights  of  the  defendants  in  the  occupa- 
tion and  improvement  of  their  own  prem- 
ises, they  were  held  to  ordinary  care  and  dil- 
igence in  such  occupation  and  improvement. 
A  party  is  not  excused  from  the  consequences 
of  his  own  negligence  by  the  fact  that  the 
negligence  occurred  upon  his  own  premises, 
4iid  in  the  performance  of  an  act  lawful  in 


itself.  A  lawful  act  may  not  be  performed 
in  a  careless  and  negligent  manner  to  the  In- 
jury of  a  third  peraon  with  impunity.  In 
Shrieve  v.  Stokes,  8  B.  Mon.  (Ky.)  453,  48 
Am.  Dec  401,  the  court  held  that  evidence  of 
what  was  usual  and  customary  in  cases  exact- 
ly similar  to  the  one  on  trial  was  admissible, 
and  that  usage  and  even  the  opinion  .of  skill- 
ful men  is  admissible  as  to  the  manner  of 
digging  and  removing  the  earth.  After  hav- 
ing said  this,  the  court  proceeded  to  limit  the 
requirement  of  care  to  the  mere  act  of  dig- 
ging and  removing  the  earth,  as  if  that  were 
the  only  thing  involved  in  the  case.  The  con- 
tradiction between  this  conclusion  and  that 
expressed  in  the  New  York  case  is  obvious. 
Charless  v.  Rankin,  22  Mo.  566,  66  Am.  Dec 
642,  has  been  Interpreted  as  indicating  that 
the  excavator  must  in  Missouri  carry  on  the 
work  in  sections  or  be  answerable  for  the 
consequences,  unless  he  gives  reasonable  no- 
tice that  he  will  pursue  another  method  (33 
Am.  St  Rep.  468,  note);  but  the  opinion  in 
that  case  seems  to  say  the  excavator  need 
not  take  such  a  precaution  nor  any  other  ex- 
cept to  dig  carefully.  Nevertheless,  the  court 
held  he  was  bound  to  use  ordinary  care  to 
avoid  doing  harm  to  his  neighbor's  building, 
and  also  that  it  was  error  to  Instruct  the 
jury  that  he  was  only  bound  to  use  such  care 
as  his  builder,  who  was  a  skillful  and  care- 
ful person,  deemed  necessary.  We  are  un- 
able to  see  how  the  latitude  allowed  him  in 
every  way,  except  as  to  the  act  of  digging, 
could  afford  any  protection  or  require  any 
care  at  all  for  the  safety  of  the  building. 
There  are  decisions,  however,  which,  recog- 
nizing the  legal  principle.  Imposing  duty  upon 
the  excavator  to  exercise  care  for  the  safety 
of  the  building,  and  giving  substantial  effect 
to  it  say  he  must  adopt  measures  for  its  pro- 
tection,^ not  any  particular  plan,  but  some 
plan  amounting  to  a  reasonable  and  prudent 
effort  to  avoid  injury.  In  Davis  v.  Summer- 
field,  131  N.  C.  352,  42  S.  B.  818,  92  Am,  St 
Rep.  781,  the  court  said:  "It  is  negligence  to 
excavate  by  the  side  of  the  neighbor's  wall, 
and  especially  to  excavate  deeper  than  the 
foundation  of  that  wall,  without  giving  the 
owner  of  the  wall  notice  of  that  intention, 
that  he  may  underpin  or  shore  up  his  wuU,  or 
relieve  it  of  any  extra  weight  on  the  floors, 
and  the  excavating  party  should  dig  out  the 
soil  in  sections  at  a  time  so  as  to  give  the 
owner  of  the  building  opportunity  to  protect 
it  and  not  expose  the  whole  wall  to  pressure 
at  once."  In  Bass  v.  West,  110  Ga.  698,  36 
S.  E.  244,  it  appeared  that  the  sill  of  the 
plaintiff's  building  was  rotten,  but  notwith- 
standing this  obvious  fact  the  defendant 
continued  his  excavation  without  adopting 
any  measures  to  prevent  Injury  to  the  build- 
ing, and  the  supports  slipped  off  Into  the 
ditch  dug  by  him  and  caused  the  roof 
to  sag  and  some  of  the  plastering  to  fftlL 
On  these  facts,  the  court  said:  "We  think 
this  evidence  warranted  a  finding  that  th* 
defendant  failed  to  take  reasonable  precan- 
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tionfl  and  to  exercise  ordUiary  care  In  making 
the  excavation  to  prevent  Injury  to  the  build- 
ing occupied  by  the  plaintiff."  In  Gilder- 
sleeve  T.  Hammond,  109  Mich.  431,  67  N.  W. 
519,  33  L.  R.  A.  46,  the  court  stated  facts 
and  expressed  its  opinion  as  follows:  "Broad- 
ly and  fairly  stated,  the  defendant's  conten- 
tion is  this :  They  had  the  right  to  excavate 
to  the  depth  of  7  or  8  feet  in  this  sandy  and 
grav.elly  soil,  the  entire  52  feet  without  any 
effort  to  prevent  the  plalntUTs  soil  from  cav- 
ing in,  to  draw  it  away  as  it  fell  until  it 
had  fallen  to  a  distance  from  4;V^  to  5  feet 
from  the  boundary  line  and  reached  directly 
under  her  foundation  wall,  and  that  this  was 
an  excavation  in  the  usual  manner  and  with 
ordinary  care.  The  proposition  does  not  com- 
mend itself  to  our  Judgment,  nor  does  it 
seem  to  us  to  be  based  upon  sound  reason, 
common  sense,  and  common  honesty,  which 
are  the  foundation  of  the  common  law.  Nor 
do  we  think  that  the  authorities  sustain  the 
proposition.  On  the  contrary,  we  think  that 
STXch  conduct  is  negligence  per  se,  bordering 
upon  recklessness.  It  is  established  by  the 
evidence  that  the  caving  of  the  soil  could 
have  been  prevented  by  the  defendant  at  an 
expense  of  from  $15  to  $25."  But,  having 
said  this  and  allowed  recovery,  the  court 
seems  to  have  limited  the  duty  to  the  mere 
protection  of  the  soil.  In  Block  v.  Haseltine, 
3  Ind.  App.  491,  29  N.  B.  937,  the  facts  are 
not  stated  fully  enough  to  show  Just  what 
the  evidence  was,  but  the  decision  proceeds 
upon  the  theory  that  it  is  negligence  to  ex- 
cavate along  the  whole  line  of  a  wall  and 
so  expose  it  to  danger,  for  the  text  of  Wash- 
bum  on  Easements  &  Servitudes,  saying  the 
excavator  must  expose  only  small  portions  of 
the  soil  at  a  time,  is  quoted  and  applied.  In 
Bohrer  v.  Harness  Co.,  19  Ind.  App.  489,  49 
N.  B.  296,  the  negligence  consisted  of  the  pil- 
ing of  brick  in  the  gutter  of  the  street  so  as 
to  cause  the  water  to  flow  into  the  excava- 
tion, in  consequence  of  which  the  soil  became 
softened  under  the  wall;  and  the  Judgment 
was  affirmed.  The  cause  of  the  injury  in 
Ulrlck  V.  Loan  &  Trust  Co.,  2  S.  D.  285,  49 
N.  W.  1054;  id.,  8  S:  D.  44,  61  N.  W.  1023, 
was  similar,  and  the  Judgment  in  that  case 
was  affirmed.  In  Spohn  v.  Dives,  174  Pa. 
474,  34  Atl.  192,  the  court  said  the  case  was 
for  the  Jury,  since  the  evidence  tended  to 
show  that  defendant's  excavations  were  car- 
ried considerably  beneath  the  level  of  plain- 
tiff's foundation;  that  some  of  tbe  soil  un- 
der plaintiff's  foundation  fell  out;  that  no 
measures  whatever  looking  toward  the  sup- 
port of  plaintiff's  wall  were  taken  by  defend- 
ant until  part  of  the  soil  supporting  it  on  de- 
fendant's side  had  been  removed,  nor  until 
the  wall  showed  signs  of  giving  away,  and 
the  chimney  attached  to  the  kitchen  had  ac- 
tually fallen;  that  afterward  two  horizon- 
tal props  were  run  in  under  the  brick  part  of 
the  wall,  upheld  on  defendant's  property  and 
in  plaintiff's  cellar  by  perpendicular  posts; 
that  at  some  time  two  or  three  or  more  other 


props  were  placed  against  the  wall  slanting 
upwards  from  defendant's  property ;  that 
neither  of  these  expedients  taken  alone,  nor 
both  of  them  applied  simultaneously,  were 
reasonably  sufficient,  according  to  described 
customary  methods,  to  prevent  the  structure 
from  sinking;  and  that  the  structure  was  in- 
jured by  sinking.  In  that  case  it  was  held  to 
be  the  duty  of  the  excavator  to  notify  the 
owner  of  the  building  to  protect  his  property, 
but  the  statement  of  facts  does  not  show 
whether  any  notice  of  intention  to  make  the 
improvement  was  given  or  not.  Hence  wf 
think  the  matter  of  notice  did  not  enter  ex- 
tensively into  the  decision.  Wltherow  v. 
Tannehlll,  194  Pa.  21,  44  Atl.  1088,  was  some- 
what similar  in  Its  facts,  and  the  conclusion 
was  the  same.  Nothing  is  said  in  it  about 
notice.  See,  also.  Moody  v.  McClelland,  39 
Ala.  45,  84  Am.  Dec.  770.  Though  in  all 
these  cases  there  was  more  or  less  timidity 
on  the  part  of  the  courts  in  the  assertion  of 
duty  on  the  part  of  the  excavator  to  adopt 
reasonable  measures  for  the  safety  of  the 
building,  there  can  be  no  doubt  that  the  de- 
cisions in  most  of  them  proceed  upon  that 
theory. 

The  adoptioQ  of  these  principles  Is  simply 
the  recognition  and  adjustment  of  court  ac- 
tion to  that  which  is  so  obviously  Just,  fair, 
and  reasonable  that  the  parties  themselves 
generally  accommodate  themselves  to  it  with- 
out controversy  or  compulsion.  We  have 
testimony  to  this  effect  in  the  record  in  this 
case.  The  architect  who  prepared  the  plans 
for  the  defendant's  building  said:  '*My  usual 
way  of  doing  that  work  was  going  under  the 
wall  and  underpinning  it;  that  is,  going 
down  and  dig  a  hole  four  feet  wide  down  by 
the  side  of  the  building  to  the  depth  we  were 
to  go  with  the  basement,  and,  after  getting 
under  the  wall,  to  build  up  a  tier,  and  then 
sink  another  place  six  or  eight  feet  deep  and 
dig  another  hole,  and  doing  the  same  thing, 
and  then  go  back  and  dig  the  space  between 
and  go  on/*  An  expert  witness  said,  in  re- 
sponse to  a  question  as  to  the  usual,  ordina- 
ry, prudent,  and  workmanlike  way  of  doing 
such  work,  the  work  ought  to  have  been  done 
in  sections  or  some  other  way  to  have  secured 
the  bank  from  dangerous  caving.  Another 
said  the  ordinary  safe  methods  to  be  used 
in  excavating  a  site  for  a  building  of  the 
character  described  would  be  to  sheathe  or 
brace  the  earth  or  put  np  the  wall  in  sections 
as  they  went  along,  excavating  a  short  dis- 
tance at  a  time.  In  Glldersleeve  v.  Ham- 
mond, 109  Mich.  431,  67  N.  W.  619,  33  L.  R.  A. 
46,  the  court  said  the  evidence  on  the  part  of 
the  plaintiff  showed  that  in  excavations  like 
the  one  involved  in  that  case  it  is  common  to 
use  one  of  two  methods — ^building  the  wall 
in  sections,  or  planking  to  keep  the  soil  in 
place — and  also  that  it  is  a  matter  of  common 
knowledge  and  that  an  experienced  builder 
had  aptly  expressed  it  by  saying:  '*It  is  a 
custom  of  common  sense.  It  is  a  general 
custom.**   No  doubt  the  evidence  of  negligence 
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In  some  of  the  cases  in  which  recoTery  has 
been  allowed,  but  In  which  the  evidence  Is 
not  disclosed,  consisted  of  the  absence  of  pre- 
cautions of  the  kind  Indicated  here.  The 
fairness  and  justice  of  this  rule  are  Indicat- 
ed, not  only  by  the  readiness  and  willingness 
with  which  builders  generally  adopt  It,  but 
by  other  considerations  which  suggest  them- 
selves to  the  thoughtful  mind.  It  is  easier 
and  less  expensive  for  the  excavator  than  the 
owner  of  the  building.  The  former  has  his 
men,  tools,  appliances,  and  materials  upon 
the  ground  and  Is  working  In  the  open,  with 
room  and  freedom  of  action,  whUe  the  latter 
would  have  to  go  out  and  employ  men  and 
assemble  tools,  appliances,  and  material  for 
the  special  purpose  and  do  the  work  under 
disadvantageous  conditions  and  at  the  risk 
of  marring  a  finished  building.  To  compel 
him  to  stand  by  and  underpin  his  building 
as  the  work  of  excavation  Is  prosecuted  by 
the  other  party  would  be  ridiculous.  In  view 
of  the  fact  that  the  other  can  proceed  as  lei- 
surely as  he  pleases,  while  the  men  employed 
by  the  owner  of  the  building  must  stand  back 
and  wait  on  them.  If  It  be  suggested  that  he 
may  send  his  men  ahead  and  make  his  own 
excavation,  they  must  make  excavations  for 
the  purpose  which  the  other  party  would 
make  himself,  or  they  must,  In  some  way, 
get  under  the  building  and  shore  It  up,  and 
this  would  be  a  difficult  thing  to  do  in  many 
cases.  Nor  do  we  see  any  force  in  the  con- 
tention that  It  compels  the  excavator  to  fur- 
nish support  for  the  neighbor's  building.  To 
require  diligence  in  the  prosecution  of  the 
entire  work,  not  the  mere  digging,  the  re- 
moval of  the  earth  by  sections  or  otherwise 
so  as  to  afford  protection  to  the  building  and 
the  setting  of  props,  if  necessary,  does  not 
give  a  right  of  support  for  the  building  In  the 
adjacent  land  to  any  real  or  substantial  sense. 
It  is  merely  temporary  and  Incidental  to  the 
work  of  erecting  the  new  building.  It  is 
simply  a  restraint  placed  upon  conduct,  the 
manner  of  doing  a  lawful  act.  Nor  is  the 
expense  It  Involves  greater  than  Is  Imposed 
upon  the  same  ground  in  many  other  in- 
stances. 

Much  of  the  confusion  In  the  decisions  seems 
to  grow  out  of  uncertainty  In  the  minds  of 
the  court  concerning  the  function  of  notice 
to  the  owner  of  the  building.  Some  of  them 
seem  to  say  the  excavator,  after  having  giv- 
en notice,  or  If  the  owner  of  the  building  has 
knowledge  of  his  Intention,  may  proceed  with 
his  work  in  any  manner  he  may  choose,  and 
It  Is  then  the  duty  of  the  owner  of  the  build- 
ing to  take  care  of  himself.  We  have  already 
said  enough  to  indicate  the  inconsistency  of 
this  position  with  the  views  we  entertain. 
He  ought  to  have  notice,  so  that,  after  the 
excavator  has  done  all  that  is  reasonably 
prudent  for  the  safety  of  the  building,  he 
may  adopt  additional  measures  so  as  to  make 
himself  absolutely  safe,  to  give  him  an  op- 
portunity to  do  those  things  which  the  ex- 
cavator Is  not  bound  to  do.    Nor,  In  speaking 


of  notice,  do  the  authorities  seem  to  observe 
the  distinction  that  ought  to  arise  from  the 
circumstances.  If  the  excavator  Intends  to 
put  nothing  In  the  place  of  the  earth  he  re- 
moves, and  he  is  not  bound  to  do  so,  the  own- 
er of  the  building  ought  to  luiow  that.  If  he 
does  Intend  to  replace  It  with  a  building,  the 
owner  of  the  adjacent  building  may  well  as- 
sume an  Intention  on  his  part  to  do  those 
things  which  he  ought  to  do  for  the  tempora- 
ry incidental  protection  of  the  buUding.  In 
the  other  case  he  would  naturally  assume  the 
contrary.  And  in  the  case  of  an  excavation 
for  a  building  the  neighbor  ought  to  be  in- 
formed, not  only  that  the  excavation  was  be- 
ing made  for  that  purpose,  but  the  depth  to 
which  it  is  proposed  to  go  below  his  own 
foundation.  In  view  of  these  considerations, 
we  think  the  decisions  holding  the  duty  to 
give  notice  of  the  excavator's  Intention  to  be 
an  additional  precaution,  and  denying  to  it 
the  force  and  virtue  of  a  substitute  for  the 
other  duties  incumbent  upon  the  excavator^ 
are  sound.  This  view  was  taken  in  Bass  v. 
West,  110  Ga.  698,  36  S.  B.  244;  Block  v. 
Haseltlne,  3  Ind.  App.  491,  29  N.  B.  937;  Ul- 
rick  V.  Loan  &  Trust  Co.,  2  S.  D.  285,  49  N. 
W.  1054;  Id.,  3  S.  D.  44,  51  N.  W.  1023 ;  Mas- 
sey  V.  Goyner,  4  C.  &  P.  161.  In  Lasala  v. 
Holbrook  the  chancellor  said  the  English  rule 
required  the  excavator  to  give  to  the  owner 
of  the  adjacent  lot  proper  notice  of  the  in- 
tended improvement,  and  to  use  ordinary 
skill  in  conducting  the  same.  This  makes  it 
cumulative.  The  following  observation  of 
the  court  in  Bonaparte  v.  Wiseman,  89  Md. 
12,  23,  42  AU.  918,  919,  44  L.  R.  A.  482,  seems 
to  be  to  the  same  effect:  "If  one  about  to  ex- 
cavate his  own  lot  do  it  or  cause  it  to  be  done 
so  carefully  as  not  to  injure  the  adjacent 
houses,  he  need  not  give  notice  to  their  own- 
ers. If,  on  the  other  hand,  he  give  timely 
notice  to  the  adjacent  owners,  the  burden 
will  be  thrown  upon  them  to  protect  their 
own  property,  and  he  will. not  be  liable  for 
damages  sustained  by  them  if  he  makes  the 
excavation  with  reasonable  and  ordinary 
care." 

As  the  condition  of  the  injured  building 
often  injects  other  questions  Into  cases  of  this 
kind  and  Is  relied  upon  here  as  matter  of 
defense,  we  observe  that  defectiveness  or 
weakness  in  it  does  not  Justify  negligence  or 
reckless  conduct  on  the  part  of  the  adjoining 
owner  in  altering  the  condition  of  his  prop- 
erty, or  excuse  him  from  liability  for  injury 
occasioned  thereby.  He  Is  governed  by  the 
condition  of  the  building  as  he  finds  it,  and 
must  conduct  his  operations  accordingly,  for 
these  conditions  have  been  previously  and 
rightfully  made.  To  hold  otherwise  would 
give  one  adjacent  owner  the  power  to  deter- 
mine what  sort  of  a  building  his  neighbor 
should  erect,  or  in  what  state  of  repair  he 
should  keep  It.  Defects  in  the  huUding  may 
be  such  as  to  contribute  to  its  injury  in  case 
of  the  removal  of  the  adjacent  earth,  but  the 
act  of  constructing  it  in  an  unskillful  manuer. 
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or  allowing  It  to  become  defective,  would  not 
be  the  proximate  cause  of  the  injury,  if  it 
could  be  deemed  negligence.  There  would  be 
two  causes  of  injury  In  such  case,  but  the 
negligence  of  the  excavator  in  failing  to  take 
reasonable  precaution  for  the  safety  of  the 
building,  however  defective  it  might  be, 
would  be  the  last  cause  of  injury,  the  near- 
est in  time,  and  therefore,  the  proximate 
cause.  Defectiveness  of  the  injured  building 
may  mitigate  the  damages,  but  it  does  not 
bar  an  action  for  the  injury.  "But,  where 
it  is  alleged  and  proved  that  the  defendant 
so  negligently,  unskillfully,  and  improperly 
dug  his  own  soil  that  the  plaintifTs  house 
was  thereby  injured,  an  action  lies;  and,  al- 
though it  be  shown  that  the  house  was  in- 
firm, and  could  at  all  events  have  stood  only 
a  few  months,  still  the  plaintiff  may  recov- 
er in  proportion  to  the  loss  actually  suffered, 
if  the  jury  find  that  the  injury  to  the  house 
was  the  consequence  of  the  defendant's  negli- 
gence; and,  in  determining  the  question  of 
negligence,  the  Jury  ought  to  consider  the 
state  of  the  plaintiff's  house."  In  explana- 
tion of  the  last  clause  of  this  quotation,  it  is 
necessary  to  quote  from  the  opinion  of  Wil- 
liams, Judge,  delivered  in  the  case,  who  said: 
''If  it  was  proven  that  the  premises  could 
have  stood  only  six  months,  the  plaintiff  still 
had  a  cause  of  action  against  those  who  ac- 
celerated its  fall.  The  state  of  the  house 
might  render  more  care  necessary  on  the  part 
of  the  defendant  not  to  hasten  its  dissolu- 
tion.** In  Shafer  v.  Wilson,  44  Md.  268,  the 
court  said:  "Although  the  plaintiff's  house  be 
in  a  bad  condition,  the  def endapt  has  no  right 
to  hasten  its  fall  by  making  improvements 
on  his  own  lot  in  a  careless  and  negligent 
manner.**  See,  also,  Walters  y.  Pfeil,  1  M.  ft 
M.  362. 

As  the  nature  of  the  business  carried  on  In 
the  building  involved  in  this  case  is  relied 
upon  as  matter  of  defense,  or  rather  as 
having  contributed  to  the  injury  directly  and 
indirectly,  it  becomes  necessary  to  consider 
it  in  the  light  of  that  contention.  It  seems 
to  us  that  the  right  to  do  business  in  the 
building  stands  upon  the  same  legal  ground 
as  'the  building  itself.  Neither  has  any 
right  of  support  in  the  adjacent  soil,  but,  if 
the  building  is  entitled  to  protection  from 
negligent  conduct  on  the  part  of  the  adjoin- 
ing owner,  it  seems  to  follow  logically  that 
the  business  he  or  his  tenant  carries  on  in 
It  is  oititled  to  the  same  protection.  The  use 
of  the  building  for  a  lawful  purpose  Is  a 
valuable  right,  and  the  same  legal  principles 
that  protect  buildings  should  protect  the 
use  and  enjoyment  of  them  and  those  voca- 
tions which  men  see  fit  to  follow.  No  reason 
is  perceived,  therefore,  why  the  excavator 
should  not  take  notice  of  the  apparent  use 
to  which  a  building  is  devoted,  and  conduct 
his  operations  accordingly.  It  Is  suggested 
In  some  of  the  decisions  that  the  owner  of  a 
building,  seeing  an  excavation  about  to  be 
made   on    adjacent    land,   or   having    been 


notified  of  the  intention  of  his  neighbCHT  to 
excavate,  may  add  to  the  security  of  his 
building  byt  removing  from  it  any  weighty 
article  he  may  have  there,  but  it  is  gener- 
ally found  in  those  decisions  which  errone- 
ously, as  we  think,  confine  the  requirement 
of  care  and  prudence  to  the  mere  act  of  dig- 
ging and  absolve  the  excavator  from  all  duty 
to  do  anything  for  the  temporary  support  of 
the  building.  In  our  view  it  is  unreasonable, 
because  practically  unnecessary,  to  require 
the  owner  of  a  building  to  move  the  con- 
tents out  and  suspend  business,  to  enable 
bis  neighbor  to  alter  the  condition  of  Ills 
premises.  Such  a  rule  would  run  to  ab- 
surdity and  ridiculousness.  That  It  is  not 
the  usual  practice  is  matter  of  common 
knowledge.  Bearing  in  mind,  however,  that 
the  excavator  1b  required  to  exercise  only 
reasonable  and  ordinary  care,  it  may  be  that 
under  some  circumstances  it  would  be  un- 
reasonable to  require  him  to  take  upon  him- 
self the  burden  of  temporarily  supporting,  or 
providing  for  the  safety  of,  a  building  sub- 
jected to  a  peculiar  or  extraordinary  use. 
We  are  therefore  of  the  opinion  that  ordina- 
rily the  excavator  must  take  notice  of  the  ob- 
vious use  to  which  a  building  Is  devoted  and 
govern  his  conduct  accordingly,  exercising 
reasonable  and  ordinary  care  for  its  safety 
in  the  condition  in  which  he  finds  it,  and 
has  no  right  to  require  a  cessation  during 
the  period  of  his  operations  of  the  business 
carried  on  in  it. 

Another  ground  of  defense  requiring  con- 
sideration of  a  general  principle  is  that  the 
acts  from  which  the  Injury  resulted  were 
done  by  independent  contractors.  Generally, 
the  employer  is  not  liable  for  the  wrongful 
act  of  an  independent  contractor,  but  there 
ar6  exceptions  to  the  rule.  "If  the  Injury 
results  directly  from  the  acts  called  for  or 
rendered  necessary  by  the  \K)ntract,  and 
not  from  acts  which  are  merely  collateral 
to  the  contract,  the  employer  is  liable  as  if 
he  had  himself  performed  such  acts."  16 
A.  &  Eb  Enc.  Law,  196.  If  the  employer  ac- 
tually controls  the  manner  of  doing  the 
work,  the  employment  is  not  Independent 
Id.  187.  "A  person  or  corporation  on  whom 
positive  duties  are  imposed  by  law  cannot 
avoid  liability  for  injuries  resulting  from 
failure  to  perform  such  duties  by  employing 
a  contractor  for  the  purpose;  nor  in  such 
case  Is  the  fact  that  the  injuries  resulted 
from  the  contractor's  negligence  a  defense.** 
Id.  197.  "It  has  been  decided  in  some  cases 
that  adjoining  owners  owe  certain  duties  to 
each  other  which  cannot  be  delegated  to  a 
contractor.  So  it  has  been  held  that  one  who 
is  bound  to  remove  a  wall  to  avoid  injury  to 
neighboring  property  cannot  exempt  himself 
from  liability  by  making  a  contract  for  the 
removal  of  the  wall.'*  Id.  200.  From  the 
conclusions  we  have  expressed  concerning  the 
duties  a  landowner  owes  to  a  neighbor  In 
respect  to  his  buildings  when  making  im- 
provements  on    his   adjoining   property,   H 
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might  follow  that  these,  although  not  arising 
out  of  any  right  of  property  In  the  adjacent 
soil,  are  nonassignable.  Accordingly  it  has 
been  held  In  Maryland  that  cases  of  this 
kind  are  exceptional,  and  that  the  employer 
is  liable  if  the  resulting  injary  was  such  as 
might  hsTe  been  anticipated  as  the  probable 
consequence  of  his  work  directed  to  be  done, 
whether  he  prescribed  the  mode  of  doing  the 
work  or  not.  Bonaparte  v.  Wiseman,  89  Md. 
12,  42  Atl.  9ia  44  L.  R.  A.  482.  But,  if 
cases  of  this  class  are  not  to  be  excepted 
from  the  general  rule  on  the  ground  suggest- 
ed, the  employer  is  nevertheless  liable  when 
the  contract  prescribes,  not  only  the  thing 
to  be  done,  but  also  the  manner  in  which  the 
work  is  to  be  executed,  and  the  contractor 
does  it  in  the  manner  so  specified,  for  then 
the  will  of  the  employer  controls,  and  he 
directs  and  orders  the  injurious  and  wrong- 
ful act,  if  It  is  wrongful.  The  following 
building  contract  cases  clearly  enunciate  this 
doctrine:  Aston  v.  Nolan,  63  Cal.  269;  Mam- 
er  T.  Lussem,  65  111.  484;  Watson  Lodge  v. 
Drake  (Ky.)  29  S.  W.  632;  Harrison  v.  Kiser, 
79  Ga.  588,  4  S.  EI  320.  As  the  case  in  hand 
falls  within  tbls  principle,  it  is  unnecessary 
to  carry  the  Inquiry  further. 

Denial  of  right  of  recovery  is  also  based 
on  the  fact  that  plaintiffs  were  only  tenants 
of  the  building,  without  a  contract,  fixing  a 
definite  period  of  tenancy.  As  the  owner  of 
property  may,  by  a  lease  or  other\v'ise,  vest 
in  strangers  rights  respecting  It,  large  or 
small,  according  to  his  own  will  and  pleas- 
ure, and  the  rights  so  vested  are  recognized 
and  protected  by  law,  it  would  be  inconsist- 
ent and  illogical  to  say  a  lessee  of  a  building 
cannot  claim  to  the  extent  of  his  Interest  in 
the  use  and  enjoyment  thereof  that  protec- 
tion which  the  law  extends  to  the  owner. 
Though  he  is  not  seised  of  a  freehold  es- 
tate, and  is  not  owner  of  the  land  or  the 
building,  his  right  of  enjoyment  of  the  same 
is  a  valuable  one,  protected  by  law,  as  is 
also  his  term.  Nor  does  it  seem  to  us  that 
there  is  any  dlfllculty  on  principle  in  reach- 
ing the  conclusion  that  such  an  interest  may 
be  vested  In  respect  to  a  single  floor  or  room 
of  a  building,  or  that  a  right  of  possession 
and  use  under  a  verbal  lease  or  letting  as  by 
the  month  or  at  will  gives  a  right  of  protec- 
tion. These  circumstances  make  no  change  in 
the  principle  involved.  The  utmost  effect  they 
can  have  is  to  vary  the  extent  of  the  interest 
and  so  limit  the  right  of  recovery  in  respect 
to  its  amount,  making  it  commensurate  with, 
and  restricting  it  to,  the  Injury  done  to  the 
plaintiff,  which,  of  course,  cannot  exceed  his 
interest  or  right  If,  by  the  negligence  or 
wrongful  act  of  the  adjoining  owner,  a  stran- 
ger, or  even  the  landlord,  he  is  deprived  of 
his  term,  the  law  gives  him  compensation  in 
damages,  whether  the  term  be  long  or  short, 
and,  if  he  occupies  as  a  tenant  at  will  only, 
'nc  should  have,  at  least,  nominal  damages, 
for  his  right  has  been  invaded  nnd  Injured 
or  destroyed.     Nor  Is  any  ro:i::''ii  in»r<'<»!ved 


why  he  should  not  be  permitted  to  recover 
In  addition  to  compensation  for  the  loss  of 
his  term,  be  it  small  or  great,  consequential 
dA mages,  resulting  immediately  and  directly 
from  the  wrongful  act  done,  such  as  those 
emanating  from  the  loss  of  personal  property 
on  the  premises.  Such  damages  are  in  no 
sense  remote  and  speculative.  The  Injnry 
is  the  direct,  immediate,  and  proximate  re- 
suit  of  the  destruction  of  the  premises. 
These  views  are  fully  sustained  by  authority. 
Bass  V.  West,  110  Ga.  696,  36  S.  B.  244;  Aus- 
tin V.  Railroad  CJo.,  25  N.  T.  334;  Stevens  v. 
Brown,  14  111.  App.  173;  1  Cyc.  788;  Snth. 
Dam.  §  1012. 

In  view  of  what  has  been  said,  the  sufll- 
dency  of  the  declaration  Is  apparent  It  sets 
forth  the  relation  of  the  a<Uoining  owners, 
the  interest  of  the  plaintiffs  as  tenants  of  the 
second  floor  of  the  building,  the  acts  done  by 
the  defendant,  and  says  he,  by  himself, 
agents,  employ^,  and  servants.  Injuriously, 
wrongfully,  carelessly,  and  negligently  dug 
out  and  carried  away  the  soil  immediately 
adjoining  the  west  wall  of  the  building,  and 
made  a  deep  excavation  on  his  lot  the  whole 
length  of  the  building,  and  allowed  a  great 
volume  of  water  to  stand  In  it  for  about  six 
days,  by  means  of  which  the  building  was 
made  to  fall  to  the  ground,  damaging  and 
destroying  the  property  of  the  plaintiffs  con- 
tained therein.  No  defect  is  specified  in  the 
briefs.  There  is  a  mere  general  criticism,  ac- 
companied by  a  suggestion  that  consequential 
damages  are  not  recoverable,  since  no  term  is 
alleged  and  defined  giving  a  right  to  sub- 
stantial damages  for  injury  thereto  or  destruc- 
tion thereof;  but  the  right  to  nominal  dam- 
ages alone  clearly  sustains  the  declaration, 
and  we  have  no  hesitancy  in  saying  con- 
sequential damages  are  recoverable  in  such 
case.  The  defendant  owned  a  valuable  busi- 
ness lot,  situate  in  Williamson,  facing  for  50 
feet  on  Second  avenue  and  running  back  be- 
tween parallel  lines  to  an  alley  a  distance  of 
100  feet.  On  one  side  of  this  lot  was  the 
property  of  one  White,  a  two-story  brick,'  on 
the  other  side  was  the  property  of  the  plain- 
tiffs* landlord,  Bronson,  consisting  of  a  lot 
facing  the  avenue  for  25  feet  and  running 
back  to  the  alley,  and  a  two-story  brick  store 
building  covered  the  entire  area  of  his  lot 
from  the  street  back  85  feet  On  the  second 
story  the  plaintiffs  were  conducting  a  news- 
paper business,  and  had  therein  articles 
weighing,  as  testified  to  by  the  depot  agent, 
17,216  pounds.  The  large  printing  press 
weighed  2%  tons.  The  Bronson  buUding 
was  not  well  constructed.  Its  foundations, 
instead  of  being  placed  from  2  to  2H  feet 
deep,  and  below  frost  line,  were  only  5  or  6 
inches  deep.  Water  backed  up  against  the 
side  of  the  building  farthest  away  from  de- 
fendant's lot  There  were  no  gutters  nor 
down  spouts,  the  water  running  down  on  all 
sides  of  the  building.  The  storms  saturated 
the  walls  and  the  stagnant  water  the  founda- 
tions.   There  was  found  an  old  crack  in  the 
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foundation  at  the  rear  where  a  hydrant  was 
allowed  to  waste  water,  showing  a  complete 
separation.  On  the  side  next  to  defendant's 
lot  the  wall  was  17  Inches  thick  to  the  sec- 
ond floor  and  only  12  Inches  from  the  first 
story  up  and  on  the  other  side  only  12  inches 
from  the  botton  of  first  story  to  the  top.  The 
side  walls  were  not  anchored  together.  Only 
two  anchors  were  found  in  the  building.  The 
experts  agreed  that  there  should  be  an  anchor 
for  every  fourth  or  fifth  Joist  on  both  stories. 
The  oflSce  of  these  anchors  is  to  prevent  the 
walla  from  bulging  and  separating — to  hold 
them  fast  together.  Again,  it  was  shown 
that  the  Joists  had  no  pillars  or  other  sup* 
ports,  and  extended  from  one  wall  to  the  oth- 
er>  a  distance  of  23  feet  The  Joists  had  but 
one  row  of  bridging,  when  the  witnesses  testi- 
fied that  a  span  of  that  length  should  have 
had  at  leaat  three  rows  of  such  bridging.  The 
bri<lglng  unites  the  Joists  and  makes  them  all 
rigid,  spikes  them  together,  and  forms  braces 
both  ways,  so  that  it  will  distribute  the  load, 
and  makes  it  as  of  one  body.  In  other  words, 
the  anchors  and  bridging  make  the  building 
a  unit  and  give  solidarity.  After  the  build- 
ing fell  It  appeared  that  the  brick  were  prac- 
tically free  from  mortar  and  the  mortar  was 
found  very  i)oor  In  quality,  mashing  easily 
between  the  fingers.  The  machinery,  when  In 
motion,  caused  the  building  to  shake  so  that 
people  on  the  second  story  would  feel  un- 
easy for  their  safety,  and  this  vibration 
shook  loose  the  window  panes  on  the  story 
below.  The  defendant,  desiring  to  Improve 
his  lot,  employed  J.  B.  Stewart,  a  well-known 
architect  of  Huntington,  to  examine  the  situ- 
ation, and  prepare  plans  and  specifications 
for  an  expensive  building.  These  plans  pro- 
vided for  a  basement  and  a  retaining  wall 
from  four  to  five  feet  distant,  and  running 
parallel  with  Bronson's  building.  This  wall 
was  to  be  of  concrete.  He  employed  Tyree, 
Greer,  Lambert,  and  WUUamson,  men  of 
large  experience  In  their  line  of  work,  to  do 
the  excavating  and  put  In  this  retaining  wall 
and  other  concrete  work.  It  was  shown  that 
there  were  two  ways,  both  approved  meth- 
odB,  whereby  the  adjoining  building  could 
be  protected.  One  was  by  shoring  up,  or 
underpinning,  the  building.  This  plan  Involv- 
ed the  placing  of  pillars  under  the  side  wall. 
The  other  method  was  adopted,  viz.,  that  of 
providing  a  retaining  wall.-  The  contractors 
put  in  this  retaining  wall  in  sections.  As 
the  trench  was  dug,  the  concrete  followed, 
and  the  wall  was  completed  In  perfect  condi- 
tion. The  retaining  wall  was  one  foot  thick, 
and  stood  four  or  five  feet  from  the  Bronson 
building.  A  similar  arrangement  was  made 
on  the  other  side,  next  to  the  White  building. 
Then  practically  all  the  earth  between  the 
two  retaining  walls  was  removed,  after 
which  the  work  was  suspended  for  some  time, 
and  frequent  rains  caused  considerable  water 
to  collect  in  the  excavation.  The  excavation 
wa«  0  or  10  feet  deep.    About  21  days  after 


the  completion  of  the  retaining  wall  on  the 
Bronson  side  the  building  fell. 

Further  description  of  the  retaining  wall 
and  a  recital  of  the  substance  of  a  portion 
of  the  evidence  are  necessary  to  a  clear  un- 
derstanding of  the  rulings  complained  of. 
The  concrete  retaining  wall  ran  back  the  full 
length  of  the  Bronson  building,  distant  there- 
from four  or  five  feet  It*  then  turned  at  right 
angles,  and  went  straight  to  the  rear  corner 
of  the  building  and  across  th&  division  line 
a  few  Inches,  and  then,  turning  again,  at 
right  angles,  went  straight  back  a  few  feet 
beyond  said  corner.  From  the  comer  back 
to  the  terminus  the  concrete  wall  was  intend- 
ed as  a  foundation  wall,  and  was  17  Inebes 
thick,  corresponding  with  the  brick  wall  of 
the  Bronson  building.  The  balance  of  the 
concrete  wall  was  put  in  only  to  protect  the 
Bronson  wall,  and  was  only  12  Inches  thick. 
The  work  was  done  according  to  plans  pre- 
pared by  an  architect  at  the  Instance  of  the 
defendant  The  man  who  did  the  excavating 
was  paid  by  the  yard,  but  did  the  work  in 
accordance  with  the  plans  handed  to  him  by 
the  defendant  to  show  the  depth  and  stakes 
set  by  the  defendant's  engineer.  The  plans 
called  for  the  location  of  the  concrete  retain- 
ing wall  four  feet  from  the  Bronson  wall  and 
the  man  wt^o  excavated  for  it  says  he  cut 
the  trench  four  feet  from  said  wall. 

There  is  considerable  testimony  tending 
to  show  that  the  building  gave  way  at  the 
rear  corner,  to  which  the  excavation  was  car-  • 
rled.  Walker,  one  of  the  plaintiffs,  says  he 
was  at  work  on  the  second  floor,  when  his 
attention  was  directed  to  the'  fact  that  the 
building  was  about  to  fall.  Just  a  few  min- 
utes before  it  actually  collapsed,  and  then 
observed  the  top  sUl  of  a  window  in  that 
comer  had  cracked,  and  that  the  comer  was 
sinking,  that  the  wall  at  that  corner  slid 
down  into  the  excavation,  and  that  the  con- 
dition of  the  window  showed  that  corner  was 
sinking.  Blackburn,  the  other  plaintiff,  says 
substantially  the  same  thing,  and,  further, 
that  he  then  went  down  on  the  ground  near 
that  corner  and  watched  it  until  the  build- 
ing fell,  observing  that  it  began  to  give  way 
at  that  point,  and  the  bottom  part  of  the  wall 
slid  into  the  excavation  and  the  top  fell  over 
in  the  opposite  direction;  that  is,'  from  the 
excavation.  He  also  says  the  window  men- 
tioned was  only  about  one  foot  from  that 
comer.  The  witness  Dudley  also  watched 
that  comer  as  the  building  fell,  and  says  all 
the  walls  were  springing,  but  that  corner 
"seemed  to  be  giving  away  faster  than  any 
other  part  of  the  structure"  at  the  time  the 
building  fell.  Palmer,  another  witness,  says: 
"Well,  it  looked  as  if  the  back  comer  of  the 
building  was  going  to  fall.  I  had  no  idea 
that  the  whole  building  would  fall."  And, 
further:  '*At  first  it  looked  as  if  it  was  go- 
ing to  fall  over  in  the  basement,  and  then 
the  whole  wall  sunk  it  looked  ilke,  probably 
from  the  front  to  the  back.     The  rear  tod   • 
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sunk  faster  than  the  front  end.  It  sunk  in 
that  corner,  and  give  a  qnick  Jump  towards 
the  basement,  and  the  wall  pitched  the  other 
way.  The  lower  end  of  it  slid  down,  hut  the 
wall  fell  the  other  way."  J.  B.  Stewart,  de- 
fendant's architect,  testifying  to  what  he  ob- 
served at  that  corner  after  the  fall  of  the 
building,  said :  "I  think  a  flue  that  is  shown 
there,  that  was  broken.  The  rest  of  the  wall 
was  standing."  The  question  he  was  answer- 
ing pertained  to  the  concrete  wall,  part  of 
which  was  a  retaining  wall  and  the  balance  a 
foundation  wall  for  the  new  building.  Pursu- 
ing this  subject,  he  said :  ^'Right  at  this  point 
[indicating],  right  near  the  Bronson  build- 
ing." And,  again:  **When  this  building  went 
down,  this  fracture  right  there  and  right 
there,  these  two  points,  gave  way,  and  this 
piece  was  leaning  over  a  little  bit,  enough 
to  let  this  wall  down."  E.  C.  Greer  said: 
**Well,  this  wall  of  Bronson's  where  the 
building  fell  had  slid  the  dirt  down  about 
two  feet,  and  the  retaining  wall  was  broken 
in  two  laying  over  in  the  cellar.  The  bottom 
of  the  wall  was  standing  where  it  was  put 
In. '  I  had  to  take  wedges  and  sledge  ham- 
mers to  burst  it  apart  and  get  it  out  of 
there."  The  concrete  foundation  wall,  back 
of  the  Bronson  corner,  was  uninjured,  and 
afterwards  used  for  the  purpose  for  which 
it  had  been  put  in.  At  this  corner  the  retain- 
ing wall  ended  and  the  foundation  wall  be- 
gan and  ran  on  back  of  the  Bronson  building. 
Exception  was  taken  to  the  action  of  the 
court  in  refusing  12  instructions  asked  for 
by  the  defeudapt.  Instructions  Nos.  1,  2,  and 
5  are  binding,  and  proceed  upon  the  theory 
of  no  right  of  recovery  in  the  plaintiff,  if,  in 
the  opinion  of  the  Jury,  the  excavation  would 
not  have  caused  the  soil  to  cave  in  or  fall 
away  by  its  own  weight.  They  would  have 
relieved  the  defendant  of  any  duty  to  exercise 
care  and  cautio^i  for  the  safety  of  the  build- 
ing. There  is  a  reference  to  care  and  pru- 
dence in  Nos.  1  and  2,  but  not  in  respect  to 
the  safety  of  the  building.  They  would  have 
denied  right  of  recovery,  if  the  Jury  had 
found  the  excavation  was  made  in  an  ordi- 
narily prudent  manner.  They  should  have 
said  "and  with  reasonable  care  and  caution 
for  the  safety  of  the  adjacent  building"  or 
something  else  sufficient  to  direct  the  atten- 
tion of  the  Jury  to  the  duty  resting  upon  the 
defendant  to  exercise  such  care  for  the  safe- 
ty of  the  building.  That  they  were  improper 
is  obvious,  since  they  leave  out  an  important 
element,  and  would  have  tended  to  mislead 
the  Jury.  No.  2  puts  In  the  additional  ele- 
ment of  actual  knowledge  of  the  beginning 
and  progress  of  the  work  by  the  plaintiffs. 
As  we  have  shown,  neither  actual  nor  formal 
notice,  given  by  the  defendant  himself,  would 
have  relieved  him  of  liability  for  negligence 
and  unskiUfulness.  No.  5  would  have  denied 
right  of  recovery  if  the  adjacent  land  would 
not  have  fallen  without  a  building  on  it. 
Under  the  conclusions  already  expressed,  it 


was  wrong.  The  object  of  instruction  No.  6 
was  to  Impress  upon  the  Jury  the  failure  of 
the  excavation  to  injure  another  building  ad- 
joining the  lot  on  the  other  side.  This  was 
not  permissible.  That  the  other  building  was 
not  injured  vnis  a  fact  in  evidence  for  the  con- 
sideration of  the  Jury.  A  reference  to  it  in 
an  instruction  could  have  had  no  other  ef- 
fect than  to  give  It  peculiar  weight,  and  in- 
structions bearing  on  the  weight  of  evidence 
are  objectionable.  Besides,  the  proof  shows 
the  excavation  was  not  made  so  close  to  the 
other  building  as  it  was  to  the  one  that  fell, 
and  that  the  retaining  wall  on  that  side  was 
heavier.  InstructlonB  Nos.  8  and  17  were  bind- 
ing, and  proceeded  upon  the  theory  of  con- 
tributory negligence  on  the  part  of  the  owner 
of  the  injured  building,  in  that  the  drainage 
from  the  roof  was  not  so  arranged  as  to  pre- 
vent the  water  from  the  roof  from  draining 
or  running  into  the  excavation,  and  other 
defects  in  the  building  and  the  use  made  of 
it  These  were  circumstances  imposing  added 
or  increased  duty  upon  the  excavator.  Im- 
perfect construction  or  arrangement  or  the 
bad  condition  of  the  adjacent  building  does 
not  relieve  the  excavator  from  duty  In  the 
premises.  He  must  deal  with  it  as  he  finds 
it,  exercising  such  ordinary  care  and  caution 
as  the  circumstances  and  conditions  suggest 
Under  some  circumstances,  defects  in  the  in- 
jured building  may  have  the  effect  of  mitigat- 
ing the  damages,  but  not  of  relieving  the  ex- 
cavator from  duty.  In  other  words,  they  do 
not  bar  recovery.  The  court  properly  refused 
these  instructions  for  another  reason.  No.  16, 
given,  covered  the  subject-matter  of  both.  In- 
structions Nos.  10,  11,  and  12  were  intended 
to  exonerate  the  defendant  on  the  ground  of 
liability  on  the  part  of  the  persons  employed 
by  him  to  do  the  work  as  independent  con- 
tractors. We  have  already  shown  that  the  em- 
ployer by  the  terms  of  the  contract  had  direct- 
ed what  was  done  and  prescribed  the  manner 
of  doing  it  Greer,  who  dug  the  trench  for 
the  retaining  wall,  and  other  parties  who  fol- 
lowed him  up  with  the  concrete,  had  no  dis- 
cretion, and  there  is  no  evidence  that  they 
departed  from  the  plan  given  them,  or  the 
stakes  set  in  the  ground.  Instructions  Nos. 
7  and  14  were  violative  of  the  principle  ap- 
plied in  disposing  of  Nos.  8  and  17.  They 
would  have  told  the  jury  that  if  they  believed 
the  running  of  machinery  in  the  building  was 
a  concurrent  and  contributory  cause  of  the 
injury  with  the  excavation  and  were  unable 
to  say  which  actually  caused  it  or  should  be- 
lieve the  former  caused  it,  they  should  find 
for  the  defendant  To  what  has  been  said 
on  this  subject  it  may  be  added  that  these 
instructions  are  confusing  and  misleading  in 
this:  They  ignore  the  duty  to  use  care  for 
the  safety  of  the  building.  They  should  have 
presented  the  inquiry  as  to  whether  the  de- 
fendant exercised  reasonable  care  for  the 
safety  of  the  building  In  the  condition  in 
which  it  was  and  subjected  to  the  use  to 
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whidi  it  was  devoted.  Knowledge  or  igno- 
rance on  the  part  of  the  defendant  of  the  use 
of  machinery  in  the  building  is  not  adverted 
to  by  them.  They  are  entirely  too  narrow 
as  well  as  otherwise  misleading. 

Defendant's  instruction  No.  15  should  have 
been  given.  It  was  intended  to  inform  the 
jury  that,  unless  the  Injury  was  the  natural 
and  probable  consequence  of  negligence  or 
a  wrongful  act  on  the  part  of  the  defendant 
and  such  consequence  ought  to  have  been 
foreseen  by  him  in  the  light  of  the  attending 
circumstances,  they  must  find  for  the  defend- 
ant This  proposition  was  not  submitted  in 
any  other  instruction.  It  is  absolutely  sound, 
and  no  ground  upon  which  it  could  properly 
have  been  refused  is  perceived. 

PlaintifTs'  instructions  Nos.  1,  2,  and  4  are 
complained  of.  The  last  one  is  good,  but  the 
others  are  too  indefinite  in  respect  to  the  de- 
gree of  oare  exacted.  No.  1  told  the  Jury  the 
defendant  was  bound  "to  take  proper  care  to 
avoid  injury  to  the  structures  on  adjoining 
land,"  and  No.  2  that  he  must  use  "due  care 
and  skill  *  *  *  so  as  not  to  damage  the 
building."  He  is  not  a  guarantor  of  the  safe- 
ty of  the  building,  and  the  extent  of  his  duty 
is  to  exercise  reasonable  and  ordinary  care 
for  its  safety,  in  view  of  all  the  circumstances 
known  to  him  or  which  he  ought  to  have 
known.  If  the  owner  of  the  building  desires 
further  protection  for  it,  he  must  furnish  it 
himself.  The  Instructions,  as  given,  allowed 
the  Jury  too  much  latitude.  They  would  have 
construed  the  instructions  to  mean  that  the 
excavator  must  protect  the  buildings  at  all 
hazards,  and  make  them  absolutely  safe.  In 
view  of  the  failure  of  the  defendant  to  have 
the  degree  of  care  defined,  as  he  could  have 
done,  we  would  probably  not  reverse  for  this, 
if  it  were  the  only  error,  but,  as  the  Judgment 
must  be  reversed  for  another  reason,  we  sus- 
tain the  exception  to  these  two  Instructions. 

Bills  of  exception  furnish  grounds  for.  nu- 
oaerous  complaints  concerning  the  admission 
and  exdnslon  of  evidence.  The  opinion  of 
Walker,  one  of  the  plaintiffs,  as  to  what 
caused  the  building  to  fall,  was  admitted.  By 
reference  to  the  substance  of  Walker's  testi- 
mony, hereinbefore  set  out,  it  will  be  seen 
that  he  was  giving  more  than  a  mere  opinion. 
He  was  stating  an  impression,  a  conclusion  or 
conviction,  produced  by  what  he  saw  on  the 
occasion  of  the  fall  and  immediately  after- 
ward on  an  examination  of  the  premises. 
It  is  fair  to  say  he  could  neither  recollect 
nor  accurately  state  all  he  observed,  so  as  to 
get  it  before  the  Jury.  Having  more  knowl- 
edge of  the  facts  than  the  Jury  could  possibly 
obtain,  he  was  within  the  exception  to  the 
rule  against  opinion  evidenca  Kunst  v.  Graf- 
ton (decided  at  this  term)  67  S.  E.  74.  A 
witness  was  permitted  to  testify  as  to  the 
condition  of  the  machinery  and  type  after  the 
fall  of  the  building.  The  objection  to  this 
rests  upon  the  view,  entertained  by  counsel. 
that  no  recovery  of  consequential  damages 


,  could  be  had.  It  Is  obviously  untenable.  The 
admission  in  evidence  of  a  conversation  be^ 
tween  the  defendant  and  Bronson,  the  owner 
of  the  building,  while  the  work  was  going  on, 
is  another  ground  of  complaint  This  per- 
tains to  an  admonition  or  warning  given  the 
defendant  by  the  owner  of  the  building.  If 
it  occurred,  it  directed  the  attention  of  the 
defendant  to  the  character  of  the  work  he 
was  doing,  and  might  be  regarded  by  the  Jury 
as  an  express  demand  that  he  exercise  more 
care.  It  may  not  have  been  highly  material, 
but  no  error  is  perceived  in  the  admission 
of  it 

The  depositions  of  certain  expert  witness- 
es were  taken  in  advance  of  the  trial  and 
read  in  evidence.  Hypothetical  questions 
having  been  propounded  to  the  witnesses  and 
answered,  their  answers  in  the  depositions 
were  admitted  over  objection  of  the  defend- 
ant It  is  said  the  opinions  of  these  witness- 
es could  not  properly  be  taken  in  that  way, 
because  the  evidence  of  the  facts  embodied 
in  the  questions  had  not  then  been  introduced. 
It  was  subsequently  introduced,  however,  in 
the  trial  in  which  the  answers  were  intro- 
duced. No  authority  is  shown  holding  it 
improper  and  inadmissible  to  anticipate  the 
introduction  of  evidence.  Thos6  submitted 
for  the  proposition  do  not  sustain  it  They 
say  opinions  of  expert  witnesses  must  be 
based  upon  evidence,  but  not  that  the  intro- 
duction of  the  evidence  must  precede  the 
taking  of  the  expert  opinions.  Failure  to  In- 
trodnoe  It  on  the  trial  would  render  the  opin- 
ions, based  on  assumed  facts,  inadmissible, 
of  course;  but  no  instance  of  failure  In  this 
respect  is  perceived.  The  proposition  con- 
tended for  would  render  it  Impossible  ever  to 
obtain  the  benefit  of  an  expert  opinion  by 
means  of  a  deposition. 

Objection  was  made  to  testimony  relating 
to  the  condition  of  the  weather  at  the  time 
the  excavation  was  made.  This  was  obvious- 
ly material,  relevant,  and  proper,  since  what 
would  be  prudent  and  careful  operation  In 
dry  weather  might  be  reckless  and  negligent 
in  wet  weather,  softening  and  weaKcning  the 
soil. 

The  court  refused  to  permit  a  witness  to 
state  whether  the  plan  prepared  by  the  archi- 
tect made  reasonable  and  ordinary  provision 
for  the  safety  of  the  building;  another,  to 
give  his  opinion  as  to  the  effect  of  the  opera- 
tion of  machinery  in  the  building;  another, 
the  man  who  did  the  actual  work,  to  glVQ  his 
opinion  as  to  whether  the  work  was  done  in 
a  safe  and  prudent  way ;  and  another,  as  to 
whether  the  retaining  wall  built  was  suffi- 
cient to  protect  the  building,  and  whether  the 
work  was  done  in  an  ordinarily  prudent  way. 
In  none  of  these  instances  did  the  defendant 
indicate  what  the  answers  to  the  questions 
would  have  been.  No  authority  need  be  dted 
to  show  the  inability  of  this  court  to  reverse 
a  Judgment  for  rejection  of  evidence  when 
the  record  fails  to  show  what  the  rejected  e^- 
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Idence  was.  We  cannot  assume  the  answers 
to  those  questions  would  have  been  faTorable 
to  the  defendant 

Evidence  of  the  terms  of  the  contract  be- 
tween the  defendant  and  the  man  who  did 
the  excavating  was  rejected.  We  have  al- 
ready shown  he  was  employed  only  to  dig  in 
the  manner  prescribed  by  the  defendant's 
plans  and  directions.  For  this  reason,  the  re* 
Jected  evidence  did  not  constitute  any  ground 
of  defense,  though  it  would  have  been  admlft- 
slble  for  the  plaintiff,  and  the  ruling  was 
therefore  not  prejudicial.  The  action  of  the 
court  in  striking  out  testimony  of  the  defend- 
ant to  the  effect  that  the  business  of  the  man 
whom  he  had  employed  to  do  the  excavating 
was  "excavating  dirt"  was  harmless  for  the 
same  reason. 

Exclusion  of  the  plans  and  specifications  Is 
the  ground  of  further  complaint.  There  was 
no  error  in  this.  The  defendant  had  already 
introduced  a  blueprint  of  all  of  the  plans 
that  were  material  or  shown  to  be  material, 
namely,  the  ground  plan,  showing  the  tempo- 
rary retaining  walL 

For  the  error  in  rejecting  defendant's  in- 
struction No.  15,  the  judgment  must  be  re- 
versed, the  verdict  set  aside,  and  the  case  re- 
manded for  a  new  trial. 

On  Rehearing. 

In  the  petition  for  rehearing,  it  is  strongly 
urged  that  the  trespass  to  the  soil  was  an  iD- 
vasion  of  an  absolute  right  of  the. plaintiffs, 
imposing  liability  in  any  event,  whether  done 
negligently  or  carefully,  and  that,  therefore, 
the  court  properly  refused  instruction  No.  15, 
applying  a  rule  of  negligence.  It  suffices  to 
say,  in  reply  to  this,  that  the  plaintiffs  had 
no  interest  in  the  soil.  They  were  mere  ten- 
ants of  the  second  floor  of  the  building, 
wrongfully  injured,  if  at  all,  by  failure  to 
exercise  reasonable  care  for  the  safety  of  the 
building. 

As  the  general  principles  declared  here  are 
favorable  to  the  defendants  in  error  and 
their  judgment  Is  reversed  merely  for  refusal 
of  an  instruction,  they  complain  of  the  adjudi- 
cation of  costs  against  them  in  this  court 
It  may  be  that,  owing  to  the  magnitude  of 
the  record,  the  costs  here  will  almost  equal 
their  recovery,  In  case  they  finally  prevail  in 
the  litigation,  but  we  are  unable  to  perceive, 
in  this  circumstance,  any  reason  for  a  depart- 
ure from  the  statutory  rule,  giving  costs  to 
the  party  substantially  prevailing  in  this 
court  It  Is  the  result  of  the  litigation,  not 
the  reasoning  of  the  court  nor  the  Importance 
of  the  principles  Involved  or  decided,  that  de- 
termines the  liability  for  costs. 

A  cross-assignment  of  error  not  noticed  in 
th*  opinion  is  made  one  of  the  grounds  of 


the  application  for  a  rehearing,  but  as  the 
judgment  has  been  reversed  on  other  grounds, 
and  the  subject-matter  of  the  cross-assisn- 
ment  can  be  Important  only  on  the  new  trial, 
it  may  be  disposed  of  on  this  petition  without 
a  rehearing.  On  a  very  large  part  of  the 
property  injured  and  destroyed  there  was  a 
deed  of  trust,  securing  the  payment  of  par- 
chase  money.  In  which  A.  G.  Pinson  was  the 
trustee.  At  the  time  of  the  trial  of  this  case, 
he  had  another  action  pending  for  damages 
to  the  property  covered  by  said  deed  of  trust 
Having  proven  that  fact  in  the  case,  the  de> 
fendant  moved  the  court  to  exclude  all  evi- 
dence relating  to  that  part  of  the  property, 
and  •direct  the  jury  not  to  find  any  damages 
on  account  thereof,  and  the  court  sustained 
the  motion.  Pinson's  action  was  second  in 
point  of  time,  since  the  declaration  in  this 
one  was  filed  in  December,  1906,  and  the  snm- 
mons  in  his  was  Issued  March  8,  1907.  "The 
original  or  first  suit  cannot  be  abated  by  a 
plea  that  another  action  for  the  same  cause 
was  afterwards  commenced.**  1  Cyc.  45,  cit- 
ing numerous  decisions  for  the  proposition. 
This  seems  to  be  decisive  of  the  question  rais- 
ed by  the  exception,  the  court  having  exclud- 
ed the  evidence,  because  of  the  pendency  of 
another  suit,  and  apparently  not  because  of 
supposed  inability  of  the  plaintllfs  to  sue,  the 
legal  title  to  the  property  being  in  the  trus- 
tee, and  they  having  only  an  equitable  title. 
However,  this  question  is  suggested  in  the 
briefs  and  should  be  decided. 

That  an  equitable  owner  of  personal  prop- 
erty in  possession  thereof  may  sue  a  stranger 
in  trespass  on  the  case  for  an  Injury  done  to 
it  by  him  seems  to  be  well  sustained  by  both 
reason  and  authority.  Independent  of  his 
equitable  title,  he  has  a  special  title  or  in- 
terest, his  right  to  possession  and  use,  which 
is  invaded  to  his  injury,  and  the  gist  of  the 
action  is  injury  to  the  possession.  Clay  v. 
City  of  St  Albans,  48  W.  Va.  639,  27  S.  B. 
368,  64  Am.  St  Rep.  883 ;  Wilson  v.  Phoenix 
Powder  Mfg.  Co.,  40  W.  Va.  418,  21  S.  E. 
1035,  52  Am.  St  Rep.  890;  1  Chitty,  PI.  (11 
Am.  Ed.)  60-64 ;  Sutherland  on  Dam.  |  1097. 
From  these  conclusions  it  follows  that  the 
court  erred  in  excluding  this  evidence. 

We  deem  it  unnecessary  to  enter  upon  any 
Inquiry  as  to  the  quantum  of  damages  such 
an  owner  may  recover,  or  the  effect  of  an  ad- 
judication in  the  second  suit  before  judg- 
ment in  the  first,  since  the  record  does  not 
disclose  what  has  been  done  in  the  other  ac- 
tion. For  all  we  can  see,  it  may  have  been 
disposed  of  by  this  time.  But  the  authori- 
ties here  cited  clearly  indicate  the  rights  of 
the  parties  under  all  possible  circumstances^ 

We  refuse  a  rehearing. 
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November  23.  1909.    Rehearing  Denied 

May  18.  1910.) 

(kiyllabuB  by  the  Oowi.) 

1.  EhccEFTiONS,   Biix  or   (§  S9*)— Txicb  fob 

Signing  and  Certification. 

Bills  of  exception  may  be  signed,  certified 
and  made  a  part  of  the  record  of  a  trial,  at  any 
time  within  30  days  after  the  adjournment  of 
the  term  at  which  the  judgment  in  the  action 
was  rendered,  either  in  vacation  or  in  a'  special 
or  regular  subsequent  term  of  the  court,  occur- 
ring within  said  period  of  30  days. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  EHg.  §§  54-56 ;   Dec.  Dig.  §  39.*] 

2.  EXCEPTIONS,  Bill  of  (§  36*)— Tims  fob 
Signing  and  Cbbtification  —  "In  Vaca- 
tion.** 

The  office  of  the  phrase  *'ln  vacation'*  in 
the  clause  of  section  3979,  Code  1906,  authoriz- 
ing the  taking  of  bills  of  exception  after  ad- 
journment of  the  term  at  which  judgment  is 
rendered,  is  to  empower  the  judge  to  sign,  certi- 
fy and  make  such  bills  parts  of  the  record  in 
vacation,  not  to  limit  or  cut  down  the  exten- 
sion of  time,  impliedly  granted  for  that  pur- 
pose. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  |  36.*] 

8.  Masteb  and  Sebvant  (i  301*)— Injuries 
TO  Thibo  Pebbons  —  Special  police  Of- 

FICEBS. 

A  special  officer,  appointed  by  the  Governor 
for  police  duty,  at  the  instance  of  a  railway 
company,  under  the  authoritv  conferred  upon 
him  by  section  31,  c.  145,  of  the  Code,  is  prima 
facie  a  public  officer,  for  whose  act  the  company 
procuring  his  appointment  and  paying  him  for 
his  services,  directly  or  indirectly,  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  1212 ;    Dec.  Dig.  §  301.*] 

4.  Masteb  and  Sebvant  (S  301*)— Injubies 
TO  Thibd  Pebsons  —  Special  Police  Of- 
ficebs. 

Such  a  special  officer  has  all  the  powers 
and  privileges  of  a  duly  elected  or  appointed 
constable  in  the  counties  in  which  he  files  the 
oath  taken  by  him,  or  copies  thereof,  and  his 
public  functions  and  i>owers  are  thereiore  more 
extensive  than  those  of  railway  conductors,  who 
are  conservators  of  the  peace  only  while  in 
charge  of  their  trains. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f  1212 ;    Dec.  Dig.  S  301.*] 

5.  Carbiebs  (§  283*)  — Injubies  to  Thibd 
Pebsons— Special  police  Officebs— Dual 
Position. 

A  public  officer,  specially  employed  by  a 
common  carrier  to  perform  certain  duties  and 
services  for  it,  is  a  servant  of  such  carrier, 
while  acting  within  the  scope  of  such  employ- 
ment; and,  if  such  servant,  in  the  perform- 
ance of  such  duties,  wrongfully  infiict  injury 
upon  a  passenger  of  such  carrier^  the  master  is 
liable  therefor,  although  the  injurious  act,  so 
done,  was  willful  and  malicious,  and  prompted 
by  motives  and  purposes  personal  to  the  servant, 
such  as  resentment  of  insults  or  punishment 
for  other  wrongs  perpetrated  upon  himself. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Dec.  Dig.  i  283.*] 

6.  Masteb  and  Sebvant  (|  332*)— Injubies 
to  Thibd  Pebsons— Action— Question  fob 

JUBY. 

When  the  capacity  in  which  a  person,  oc- 
cupying the  dual  position  of  public  officer  and 


servant  of  a  carrier  of  passengers,  acted  la  a 
transaction  in  which  he  infiicts  wrong  and  ixir 
jury  upon  third  persons  is  uncertain  and  de- 
pendent upon  conflicting  oral  testimony  and 
inconclusive  facts  and  circumstances,  the  quea^ 
tion  is  one  for  jury  determination. 

[£}d.  Note.— For  other  cases,  see  Master  and 
Servant,   Dec.   Dig.   $   332.*] 

7.  Cabbiebs  (8  283*)— Injubies  to  Passen- 
ger—Act OF  EmployA. 

If  the  Injured  party  is  a  passenger  of  such 
carrier,  and  the  officer  acted,  in  the  transaction 
in  which  the  injury  was  suffered,  in  the  capacity 
of  servant  of  the  carrier,  the  question  of  lia- 
bility is  determined  by  tne  legal  principles  ap- 
plicable in  cases  of  injury  to  passengers  by 
ordinary  servants  of  carriers. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  §  283.*] 

&  Cabbiebs  ({  283*)  —  Cabbiaoe  of  Passen- 
gers—Duty TO  Pbotect  fbom  Sebvants. 
A  carrier  of  passengers  is  under  an  absolute 
contractual  duty  to  protect  them  from  willful 
and  unlawful  injury  at  the  hands  of  its  serv- 
ants. 

•  [Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  111^1124,  1140,  1141;  Dec  Dig. 
§  283.*] 

9.  Carbiebs  ($  283*)— Cabbiage  of  Passen- 
OEBs— Injubies— Use  of  Excessive  Fobce. 

Provocation  on  the  part  of  a  passenger, 
such  as  interference  with  the  servants  in  the 
exercise  of  their  functions,  abusive  language, 
threats  and  assaults  upon  servants,  although 
justifying  expulsion  from  the  train  or  other 
vehicle  of  carriage,  does  not  bar  recovery  for 
injury  inflicted  upon  him  by  the  exercise  of 
more  force  than  is  actually  or  apparently  neces- 
saiy  to  repel  the  assault  or  prevent  other 
threatened  injury. 

[£]d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1123 ;   Dec  Dig.  f  283.*] 

10.  Carriers  ({  247*)— Cabbiaoe  of  Passen- 
gers—Termination OF  Relation— Alight- 
ing from  Train. 

A  passenger  does  not  cease  to  be  such  by 
reason  of  his.  alighting  from  a  railway  train 
nt  a  station,  other  than  his  point  of  destination, 
for  exercise  or  from  motives  of  curiosity  or  to 
engage  in  an  altercation  with  a  servant  of  the 
company,  if  he  does  not  leave  the  premises  of 
the  carrier,  nor  the  train,  with  intention  not 
to  return  to  it  and  resume  his  journey. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  902,  903 ;  Dec  Dig.  S  247.*] 

11.  Appeal  and  E^rbob  (§  1057*)— Habmless 
Bbbob  ^  Exclusion  of  Bvidencb -*- Facts 
Othebwiss  Established. 

In  a  case  in  wkich  the  person,  inflicting 
injury  upon  a  passenger,  is  both  a  public  of 
ficer  and  a  servant  of  the  carrier,  and  his  sta- 
tus as  such  officer  has  been  established  by  one 
mode  of  appointment  or  election,  it  is  not  re- 
versible error  to  exclude  evidence  of  appoint- 
ment or  election  to  the  same  office,  or  an  office 
carrying  the  same  power  and  authority,  by  an- 
other mode  of  conferring  title,  since  no  injury 
or  prejudice  could  result  from  such  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  4194-4199,  4205;  Dec. 
Dig.  I  1057.*] 

12.  Cabbiebs  (8  321*)— Act  of  Servant— In- 
jubies TO  Passengeb  —  Actions— Instbuc- 
tions. 

If  in  the  trial  of  such  a  case,  the  capacity 
in  which  such  person  acted  is  uncertain  and 
dependent  upon  oral  testimony  and  inconclusive 
facts  and  circumstances,  the  proper  inquiry  for 
the  jury  is  the  capacity  in  which  he  acted  in  the 
particular  transaction  to  which  the  infliction  of 
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the  injury  was  Incident  not  the  places  or  posi- 
tions he  held  or  occupied  in  general  at  the  time, 
and  instructions,  telling  the  jury  to  find  for  the 
defendant,  if  they  believe  the  actor  was,  at  the 
time  of  the  injury,  a  public  officer,  or  perform- 
ing the  duties  of  such  officer,  and  that  the  de- 
fendant is  not  responsible  for  his  acts  as  such 
officer,  are  calculated  to  becloud  the  issue  and 
mislead  the  jury,  for  which  reason,  the  trial 
court  may  properly  reject  them. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  321.*] 

13.  Cabriees  (S  283*)— Injuries  to  Pabsen- 
GEB—AcnoNB— Instructions. 

The  trial  court  may  properly  reject  an  in- 
Btmction,  in  such  a  case,  which  tells  the  jury 
they  should  find  for  the  defendant,  if  they  be- 
lieve the  actor  was  the  servant  of  the  defendant, 
and  that  the  injurious  act,  incident  to  the  par- 
ticular transaction  in  which  he  was  engaged, 
was  not  within  the  scope  of  his  duty  as  such 
servant. 

[Dd.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  283.*] 

14.  Carriers  ({  321*)— Injuries  to  Passer - 

OER— AXJTIO  N— I N  STBUCrriO  N  S. 

In  such  case,  an  instruction  which  tells  the 
Jury  the  defendant  is  not  responsible  for  the  in- 
fliction of  death  on  a  passenger,  if  they  find 
from  the  evidence  that  the  assault  was  commit- 
ted by  the  actor  when  he  was  acting  for  him- 
self and  his  own  master,  is  calculated  to  mis- 
lead the  jury,  and  the  trial  court  may  properly 
refuse  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  i  321.*] 

15.  Carriibs  (S  283*)— Injuries  to  Passen- 
ger—Action— In  btruction  s. 

The  trial  court  may  properly  refuse,  in 
such  case,  instructions  telling  the  jury  that, 
if  the  passenger  left  the  defendant's  train  for 
the  purpose  of  engaging  in  a  quarrel  or  alterca- 
tion with  the  servant  or  officer  by  whom  he  was 
killed,  the  carrier  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  {  283.*] 

Id.  Trial  (f  191*)— Request  to  Charge- 
Assumption  OF  Fact. 

The  trial  court  may  properly  reject  an 
instruction  which  assumes  the  existence  of  a 
thing  which  the  evidence  makes  an  open  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  420;   Dec.  Dig.  S  191*] 

17.  Witnesses  (8  267*)— Cross-Bxamination 
—Discretion  of  Court. 

The  trial  court  has  discretion  to  refuse 
to  permit  the  elidtation  of  evidence  on  the  cross- 
examination  of  a  witness  that  ought  to  be  intro- 
duced by  calling  the  witness  to  testify  on  behalf 
of  the  party  seeking  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  §  267.*] 

18.  Witnesses  ({  240*)— Appeal  and  Error 
(§  971*)— Leading  Questions— Discretion 
OF  Court. 

The  trial  court  has  discretion  to  permit  the 
asking  of  a  leading  question,  when  there  is  a 
basis  for  such  action  in  evasiveness  or  reluc- 
tancy  on  the  part  of  a  witness,  and  a  new  trial 
will  not  be  granted  for  allowing  such  question 
to  be  propounded,  when  it  does  not  appear  that 
the  discretionary  power  has  been  abused  to  the 
injury  of  the  party  complaining. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  J  795;  Dec  Dig.  f  240;*  Appeal 
and  E>rror,  Cent.  Dig.  §  3855 ;  Dec  Dig.  §  971.*1 


Error  to  Circuit  Court,  Kanawha  County. 

Action  by  J.  C  Layne,  administrator  of  the 
estate  of  Robert  A.  Layne,  deceased,  against 
the  Chesapeake  &  Ohio  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     AfSrmed. 

Slmms,  Enslow,  Fltzpatrlck  &  Baker,  for 
plaintlflf  in  error.  A.  M.  Belcher,  H.  O.  Mid- 
dleton,  and  Charles  Curry,  for  defendant  in 
error. 

POFFBNBARGER,  J.  J.  C.  Layne,  admin- 
istrator of  the  estate  of  Robert  A.  lAsme,  de- 
ceased, recovered  a  judgment  against  the 
Chesapeake  &  Ohio  Railway  Company,  in  the 
circuit  court  of  Kanawha  county,  for  the 
sum  of  $8,000;  the  declaration  being  predi- 
cated on  the  wrongful  death  of  the  deceased, 
caused  by  the  defendant 

The  bills  of  exception  having  been  taken 
within  30  days  after  the  adjournment  of  the 
term  at  which  the  judgment  was  rendered, 
pursuant  to  an  order  allowing  the  statutory 
period  for  obtaining  the  same,  but  at  spe- 
cial  terms  subsequently  held  within  said  pe- 
riod, and  not  in  the  actual  vacation  of  the 
court  &  motion  to  dismiss  for  want  of  bills 
of  exception,  making  the  evidence  a  part  of 
the  record,  raises  an  inquiry  as  to  whether 
the  irstructions  and  evidence,  rulings  on 
which  are  the  principal  subjects  of  com- 
plaint, are  parts  of  the  record.  As  to  wheth- 
er tho  latter  clause  of  section  3979.  Code 
1906,  allowing  time  for  making  up,  signing 
and  certifying  bills  of  exception,  after  ad- 
journment of  the  term,  requires  these  things 
to  be  done  in  vacation  as  well  as  within  30 
days,  in  strict  compliance  with  the  letter 
thereof,  or  within  the  period  of  30  days,  let 
it  be  within  a  vacation  or  not,  has  never 
been  decided  by  this  court 

The  clause  has  been  interpreted  in  respect 
to  the  lapse  of  time.  Bills  of  exception  must 
be  taken  within  the  period  of  30  days,  and 
cannot  legally  be  taken  later.  Crowe  t. 
Charlestown,  62  W.  Va.  91*  57  S.  E.  330; 
Jordan  v.  Jordan,  48  W.  Va.  600,  37  S.  E. 
556;  Jones  v.  Harmer,  60  W.  Va.  479,  55  S. 
E.  657;  Wells  v.  Smith,  49  W.  Va.  79,  38 
S.  E.  547;  Bank  v.  Wetzel.  58  W.  Va.  1,  50 
S.  E.  886,  70  L.  R.  A.  305.  Practically  all 
other  decisions  of  this  court  relating  to  the 
sufficiency  of  bills  of  exception,  involve  ques- 
tions other  than  the  application  of  the  stat- 
ute or  its  interpretation.  In  requiring  obedi- 
ence to  the  time  limit  we  do  not  construe  it 
Being  perfectly  plain  and  unequivocal  as  to 
that  it  is  not  susceptible  of  construction. 
We  merely  enforce  it  It  is  said  we  have  ap- 
plied the  rule  of  strict  construction  to  it  but 
we  find  no  evidence  of  this  in  any  of  the  de- 
cisions. It  is  a  remedial  statute  and  falls 
under  the  liberal  rule  of  construction,  giving 
effect  to  the  spirit  intent  and  purpose  more 
than  to  the  letter.    We  have  said  the  Legis- 
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lature  intended  by  it  to  extend  tlie  time  for 
the  allowance  of  bills  of  exception.  That  is 
Its  purport  In  saying  this,  we  have  not 
gone  beyond  its  terms,  and  hence  have  not 
construed  It  The  observation  expresses  the 
Impression  produced  by  the  mere  reading 
thereof.  Extension  of  time  is  the  substance 
of  it  It  contemplates  nothing  else.  That 
is  its  main  object  Was  the  phrase  "in  va- 
cation" intended  as  a  limit  upon  the  time 
granted?  This  depends  partly  on  the  sense 
In  which  it  was  used.  No  trial  court  holds 
more  than  three  or  four  regular  terms  a  year. 
The  commencements  of  terms  are  fixed 
BO  as  to  apportion  the  work  of  the  year  by 
periods,  according  to  time  and  accumulation 
of  business.  In  most,  if  not  all,  of  the  cir- 
cuits, the  time,  Intervening  betweeen  terms 
In  one  county,  is  presumptively  occupied  by 
a  term  or  terms  in  one  or  more  other  coun- 
ties. The  time  elapsing  between  the  com- 
mencements of  r^ular  terms  in  each  county 
runs  from  three  to  four  months.  Interven- 
tions of  terms  in  other  counties  of  the  circuit 
Is  projected  upon  the  theory  of  the  comple- 
tion of  the  business  of  a  term  in  much  less 
than  that  time.  In  some  of  the  counties,  it 
requires  only  a  couple  of  weeks,  and  perhaps 
not  more  than  a  month  in  most  of  them. 
Special  terms  are  authorized  by  the  statute, 
but  not  fixed.  They  have  no  actuality  in  law. 
They  are  authorized,  but  not  created.  Look- 
ing to  the  fixed  terms  of  court  and  the  usual, 
ordinary,  regular  procedure,  the  Legislature 
perceived  that  ordinarily  an  extension  of  time 
would  be  in  such  a  vacation,  and  the  neces- 
sity of  enabling  the  Judge  to  do  things  in*  va- 
cation, which,  without  legislative  authority,' 
he  could  not  do.  In  respect  to  form,  the 
clause  is  merely  an  enabling  statute.  Though 
extension  of  time  Is  its  prime  object,  there 
are  no  express  or  formal  words  of  extension. 
The  extension  is  really  effected  by  necessary 
Implication.  Having  decided  to  extend  the 
time,  the  Legislature,  without  saying  It  should 
be  extended,  proceeded  to  confer  upon  the 
Judges  power  to  do  acts  in  vacation  which 
the  common  law  does  not  authorize,  and  pre- 
scribe the  method  of  doing  them.  Hence  it 
is  obvious  that  the  real  purpose  of  inserting 
the  phrase  'Mn  vacation'*  was  not  to  limit 
or  curtail  .the  extension,  but  to  make  clear 
the  Intent  to  confer  authority  to  act  in  vaca- 
tion within  the  30  days  as  well  as  in  term. 
That  this  incidental  thing,  this  means  to  an 
end,  was  uppermost  in  the  mind  of  the 
draughtsman,  when  he  wrote  the  clause.  Is 
suggested  by  later  expressions  in  it.  saying 
"any  such  exception  so  made  In  vacation 
shall  be  part  of  the  record  and  have  the 
same  effect  as  if  made  in  term  time."  Ob- 
serve here  the  absence  of  words,  limiting  this 
reference  to  the  preceding  term.  The  lan- 
guage is  indefinite,  general,  applicable  to  any 
term,  showing  the  writer  was  dealing  with 
the  distinction  between  the  Judge's  powers  In 
term  and  lack  thereof  In  vacation,  and  re- 
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moving,  or  relieving  from,  the  latter,  so  the 
allowance  of  time,  impliedly  made,  could  be- 
come available. 

Pursuing  the  Inquiry  further,  we  note  the 
lack  of  any  direct  or  express  terms,  saying 
the  time  allowed  shall  be  shortened  by  the 
occurrence  of  a  term  before  the  expiration  of 
30  days.  Failure  to  mention,  or  provide  for, 
this  contingency  may  be  used  as  an  argu- 
ment In  contention  for  the  view  that  there 
was  Intent  to  allow  It  to  shorten  the  time 
granted,  but  It  Is  certainly  not  conclusive.  Nor 
is  the  form  of  expression  In  which  authority 
to  sign  bills  of  exception  is  conferred,  saying 
the  court  may,  in  vacation,  within  80  days. 
All  the  way  through,  the  clause  is  silent  as 
to  what  shall  result  in  the  event  of  cessa- 
tion of  the  vacation  before  the  expiration  of 
30  days.  The  express  terms  merely  confer 
power  to  act  in  vacation.  They  go  not  a  step 
further.  They  assume  the  existence  of  a  30- 
day  vacation,  and  ordinarily  there  Is  one. 
No  other  situation  was  contemplated,  provid- 
ed for,  or  within  the  terms  of  the  clause. 
No  statutory  authority  to  act  In  term  time 
was  needed.  There  was  common-law  au- 
thority. The  intention  to  allow  30  days  can- 
not be  doubted,  though  it  is  not  formally  ex- 
pressed. It  is  necessarily  Implied,  if  the  va- 
cation lasts  that  long. '  Why  should  it  have 
been  given  under  some  circumstances,  and 
not  under  others,  for  the  business  of  some 
terms,  and  not  for  others,  for  terms  follow- 
ed by  long  vacations  only,  and  not  terms 
followed  by  short  ones,  or  practically  none 
at  all.  Nobody  can  assign  a  substantial, 
or  even  plausible,  reason  for  such  disorlm- 
iuatlon.  All  that  can  be  said  in  support  of 
Justification  of  the  allowance  In  the  one  cas« 
applies  with  equal.  If  not.  Indeed,  greater 
force  In  the  others.  Allowance  of  30  days, 
after  the  expiration  of  terms  for  bills  of 
exception,  being  the  primary  purpose  of  the 
clause,  though  not  formally  expressed,  and 
a  highly  important.  Indeed,  indispensable, 
function  for  the  phrase  "in  vacation"  oth- 
er than  that  of  cutting  down  or  limiting 
the  period,  contingently  or  otherwise,  being 
perceived,  we  think  the  rules  of  construction 
neither  require  us  to  give  this  phrase  any 
other  or  further  operation  or  effect,  nor  would 
Justify  us  in  doing  so.  The  Implied  grant  of 
30  days'  time  Is  Just  as  good  and  effectual 
as  If  It  were  an  express  grant  State  v. 
Harden,  62  W.  Va.  813,  315,  351,  58  S.  E.  715, 
60  S.  B.  394;  Etelaplane  v.  Crenshaw,  15 
Grat  457;  Postmaster  Gen.  v.  Early,  12 
Wheat  136,  6  L.  Ed.  577.  Carrying  the  ex- 
tension into  a  succeeding  term  Is  Justified  by 
the  plain  manifestation  of  legislative  policy 
to  allow  a  certain  period  of  time  for  the 
doing  of  a  certain  thing.  There  was  a  grant 
of  time.  It  was  not  an  express  grant  It  is 
not  expressly  limited  otherwise  than  to  80 
days.  That  limit  is  the  only  expression  In- 
dicating the  legislative  will  as  to  the  extent 
of  the  time  allowed.    The  use  of  the  phrase^ 
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"In  vacation,"  In  connection  with  It,  though  | 
necessary  in  one  sense,  Is  merely  accidental 
in  so  far  as  it  may  seem  to  import  Intent  to 
reduce  the  time,  on  the  occurrence  of  a  sub- 
sequent term  within  the  30  days.  The  terms 
used  necessarily  carry  the  Intent  to  grant 
80  days,  but  do  not  necessarily  import  In- 
tention to  cut  it  down.  Some  words  used 
could  be  regarded  as  indicating  intention  to 
reduce  the  period,  but  need  not  be.  They 
are  used  for  another  clear,  distinct,  and  in- 
dispensable purpose,  and  that  satisfies  the 
rule  of  construction,  requiring  the  court  to 
give  effect  to  all  parts  of  the  clause.  We 
are  not  bound  to  give  It  any  further  effect. 
Words  not  expressed  are  never  read  into  a 
statute  unless  they  are  in  some  sense  neces- 
sarily implied.  White  v.  Bailey,  65  W.  VA. 
573,  64  S.  E.  1019 ;  United  States  v.  Fisher, 
2  Cranch,  35a  2  L.  Ed.  304;  Jackson  v. 
Lewis,  17  Johns.  (N.  Y.)  475;  Turnpike  Co. 
V.  People,  9  Barb.  (N.  T.)  161;  Morgan  v. 
Railroad  Co.,  96  U.  S.  716,  24  L.  Ed.  743. 
Our  attention  has  been  directed  to  the  case 
of  Hoover  v.  Saunders,  104  Va.  783,  52  S.  E. 
667,  holding  that  the  occurrence  of  a  regular 
term  before  the  expiration  of  the  30-day  pe- 
riod shortens  the  time ;  but  we  are  not  sat- 
isfied with  the  process  of  reasoning  adopted 
by  the  Virginia  court  As  a  comparison  of 
this  opinion  with  the  one  delivered  in  that 
case  will  disclose  the  differences  between 
views,  respecting  the  meaning  of  terms  and 
application  of  the  rules  of  construction,  time 
and  labor  need  not  be  spent  in  pointing  them 
out  here. 

Layne  came  to  his  death  by  a  gunshot 
wound,  inflicted  by  John  It.  Howery,  a  special 
officer,  appointed  and  commissioned  by  the 
Governor  of  the  state,  employed,  paid  and  de- 
tailed by  the  Baldwin  Detective  Agency  for 
services  on  the  defendant's  road.  In  general, 
the  circumstances  of  the  shooting  were  as  fol- 
lows: Layne  and  two  of  his  brothers  were 
passengers  on  one  of  the  defendant's  east- 
bound  trains,  on  December  23,  1905,  having 
boarded  it  at  Charleston.  The  decedent's  des- 
tination was  Coalburg,  that  of  one  of  his 
brothers.  Maiden,  an  intermediate  station. 
Owing  to  the  crowded  condition  of  the  train, 
the  latter  had  had  only  standing  room  in  the 
chair  car,  the  last  one  of  the  train,  while  the 
former  occupied  a  seat  in  another  car.  When 
the  train  stopped  at  Maiden,  the  chair  car  oc- 
cupant alighted  and  started  away  without 
having  paid  his  chair  car  fare.  The  train 
porter  demanded  the  fare,  telling  Layne  he 
would  pay  It  either  to  him  or  Howery,  who 
was  in  a  forward  car,  and,  at  the  same  time, 
called  Howery.  That  officer  responded  to  the 
call,  but  was  informed,  when  he  arrived,  the 
fare  had  then  been  paid,  and  the  trouble  was 
all  over.  Immediately  afterward,  the  dece- 
dent came  up,  and  an  altercation  occurred  be- 
tween him  and  Howery,  which  culminated  in 
the  fatal  shooting.  There  is  much  contradic- 
tory evidence  as  to  how  it  began,  who  pro- 


voked it,  whether  the  shooting  was  excusa- 
ble or  Justifiable,  and  nearly  all  the  details. 
As  the  issues  raised  by  it  were  all  questions 
of  fact,  proper  for  Jury  determination  only, 
and  are  not  materially  involved  in  the  in- 
quiry, allowed  by  law  to  us,  as  to  liability  of 
the  defendant,  time,  labor  and  space  will  not 
be  consumed  here  in  detailing  it  It  suffices 
to  say  there  is  ample  evidence  to  sustain  the 
finding  of  inexcusable  or  wrongful  shooting, 
though  it  is  denied  and  contradicted ;  but  lia- 
bility of  the  railway  company  does  not  neces- 
sarily follow.  To  establish  that,  other  ele- 
ments must  be  added. 

Excluding,  for  the  present,  the  relation  of 
passenger  and  carrier,  Howery  was  prima 
facie  a  public  officer  for  whose  wrongful  acta 
the  company  was  not  liable.  McKain  t.  B. 
ft  O.  R.  R.  Co.,  65  W.  Va.  233,  64  8.  B.  18; 
Healey  t.  Lothrop,  171  Mass.  263,  50  N.  E. 
540;  Tucker  v.  Railway  Co.,  69  N.  J.  Law, 
19,  54  Ati.  557;  Oordner  v.  Railway  Oo^  72 
N.  H.  413,  57  Ati.  234;  Foster  v.  Railway  Co., 
140  Mich.  689,  104  N.  W.  380;  TVson  v.  Bau- 
land  Co.,  186  N.  T.  397,  79  N.  E.  3,  9  L.  R.  A. 
(N.  S.)  267;  Smith  v  Railway  Co.,  L.  R.  5  a 
P.  640.  Nevertheless,  if  he  was  engaged  in 
some  sort  of  service  for  the  coiporation,  and 
did  a  wrongful  act  in  the  course  of  sudi  serv- 
ice, and  within  the  scope  of  his  employment, 
or  by  express  direction  of  his  employer,  tiie 
latter  is  liable.  See  autliorltles  Just  dted, 
and  Deck  v.  Bait  ft  O.  R.  R.  Co.,  100  Md.  168^ 
59  Ati.  650,  108  Am.  St  Rep.  390;  Brill  v. 
Eddy,  115  Mo.  596,  22  S.  W.  488:  Dickson  v. 
Waldron,  135  Ind.  507,  34  N.  E.  506,  35  N.  E. 
1,  24  L.  R.  A.  483,  41  Am.  St  Rep.  440;  Sharp 
V.  Erie  Ry.  Co.,  184  N.  T.  100,  76  N.  B.  923; 
Thomas  v.  Railway  Co.,  14  Ont  L.  Rep.  55. 
When  there  is  no  controversy  as  to  the  rela- 
tion the  officer  bears  to  the  defendant  re- 
specting the  wrongful  act  the  question  of  lia- 
bility is  clearly  one  of  law  for  the  court 
Healey  v.  Lothrop  and  Tyson  v.  Bauland  Co., 
cited.  But  there  is  frequentiy  contradictory 
evidence  as  to  employment  the  nature  and 
extent  of  the  service,  and  other  matters^  per- 
taining to  the  authority  or  lack  of  authority 
in  the  officer  to  act  on  behalf  of  the  defend- 
ant and,  in  all  such  cases,  the  Jury  must  de- 
termine whether  there  is  liability  or  not 
Sharp  V.  Erie  Ry.  Co.,  cited;  Deck  y.  Bail- 
way  Co.,  cited.  The  defendant  is  not  liable 
merely  because  it  procured  the  appointment 
of  the  officer  or  pays  his  salary  or  does  both. 
Tyson  v.  Bauland  Co.»  cited;  Tolchester, 
etc.,  Co.  V.  fiteinmeier,  72  Md.  313, 20  Ati.  188» 
8  L.  R.  A.  846;  Foster  v.  Railway  Co.,  cited. 
From  these  propositions,  it  results,  as  a  nec- 
essary sequence,  that  the  plaintiff  has  the 
burden  of  showing  express  or  implied  author- 
ity in  the  officer  to  perform  the  injurious  act 
for  and  on  behalf  of  the  defendant  As  such 
authority  may  be  express,  as  by  request  or 
direction,  or  implied,  as  by  employment  of 
the  officer  and  inclusion  of  the  act,  of  which 
the  killing  was  an  incident  within  the  scope 
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of  ttt  service  to  be  rendered,  It  Is  sometimes  ( 
necessary  to  seek  It  In  a  mass  of  contradic- 
tory oral  evidence  and  inconclusive^  but  r^e- 
rant,  circumstances.  These  are  general  prin* 
ciples  of  the  doctrine  of  respondeat  superior, 
not  materially  altered  or  varied  by  the  fact 
that  the  servant  is  also  a  public  officer.  This 
additional  circumstance  simply  raises  a  ques- 
tion as  to  the  capacity  in  which  the  party, 
holding  the  two  positions  at  the  same  time, 
acted,  and  often  forms  the  basis  of  an  hy** 
pothesls  for  Jury  consideration  whidi  would 
not  otherwise  exist. 

But  the  peculiar  relations  subsisting  among 
the  parties,  the  decedent,  the  defendant  and 
the  officer,  raise  an  inquiry  as  to  the  applica- 
bility of  other  principles.  The  decedent  was 
a  passenger  on  the  defendant's  train,  if  he 
did  not  lose  his  status  as  such  by  unneces- 
sarily getting  oflT  at  Maiden,  and  Howery  was 
a  servant  of  the  railway  company,  charged 
with  duties  respecting  that  train.  The  pas- 
senger's life,  limbs,  soundness  of  body  and 
peace  of  mind  are  priceless  to  him.  The  safe- 
ty of  these  he  intrusts  to  the  carrier,  for  the 
time  being,  at  the  invitation  of  the  latter  and 
for  compensation,  deemed  adequate  for  rea- 
sonable provision  therefor.  Hence,  the  car- 
rier Is  under  a  special  duty  negatively  to  ab- 
stain from  all  negligent  or  wrongful  acts,  in- 
jurious or  dangerous  to  the  passenger,  and 
positively  or  affirmatively  to  do  what  is  rea- 
sonably necessary  to  protect  him  from  injury, 
and  the  care  and  diligence  to  be  observed  is 
accentuated  and  emphasizev '''by  the  immeas- 
urable value  of  the  thing  committed  or  in- 
trusted to  the  carrier.  Loss  of  life,  limbs, 
health  and  mental  peace  cannot  be  compen- 
sated in  the  true  sense  of  the  term,  and  the 
duty  of  a  bailee  or  employ^  Is  always  height* 
ened  by  the  value  of  the  thing  committed  to 
his  custody  or  subjected  to  his  action.  To 
say  a  very  high  degree  of  care,  on  the  part 
of  a  carrier,  for  the  safety  of  passengers,  is 
required,  therefore,  accords  fully  with  legal 
principles,  well  settled  and  operative  through- 
out a  vast  portion  of  the  great  domain  of  our 
jurisprudence:  Generally,  the  courts  say  the 
carrier  must  exercise  that  great  degree  of 
care,  prudence  and  foresight  which  a  prudent 
man  engaged  in  the  business,  as  usually  con- 
ducted, would  employ;  that  is,  such  as  Is  rea- 
sonably practicable,  but  not  such  as  is  bare- 
ly x>08sible.  6  Cyc.  5©2.  This  general  prin- 
ciple covers  many  instances  of  duty,  such  as 
the  fitness  or  suitability  of  the  means  of  con- 
veyance, competency  of  servants,  and  precau- 
tions against  injury  by  fellow  passengers  and 
strangers.  In  none  of  these  cases  Is  the  con- 
tract one  of  guaranty.  It  does  not  cover  in- 
evitable accident  or  that  which  cftnnot  be 
foreseen  and  prevented  by  reasonable  pru- 
dence and  diligence.  Extraordinary  and  prac- 
tically inconceivable  occurrences  are  not  with- 
in the  contemplation  of  the  parties  in  the 
making  of  the  contract  wherefore  injury  from 
them  imposes  no  liability.    Viewing  the  duty 


of  the  carrier  as  having  be^i  imposed  by  law, 
we  call  the  cases  arising  under  this  principle 
negligence  cases,  but,  in  the  broader  and  per- 
haps truer  sense,  they  involve  contractual 
rights  and  duties,  and  present  nothing  more 
than  questions  as  to  what  the  contracts  were 
and  whether  they  were  broken.  However 
this  may  be,  the  carrier  undoubtedly  owes  to 
the  passenger  many  contractual  duties,  non- 
performance of  which  is  not  excused  by  dil- 
igence and  good  faith,  and  in  respect  to  which 
liability  follows  failure  as  certainly  and  in- 
evitably as  a  right  of  recovery  arises  on  the 
nonpayment  of  a  debt.  Is  the  right  of  a  pas- 
senger to  immunity  from  intentional  injury 
at  the  hands  of  the  servants  of  the  carrier 
within  this  principle?    It  seems  so. 

•*The  carrier,  like  any  other  master  carry- 
ing on  his  business  by  means  of  the  employ- 
ment of  servants,  is  liable  for  the  injuries 
resulting  from  the  incompetency,  negligence, 
or  wrongful  acts  of  his  servants,  irrespective 
of  whether  he  has  used  due  care  in  the  em- 
ployment of  such  servants,  or  whether  the 
act  is  contrary  to  the  master's  orders,  even 
though  it  be  willful  or  malicious."  6  Cyc. 
598.  "The  duty  of  the  carrier  to  protect  the 
passenger  must  be  discharged  by  means  of  his 
servants  engaged  In  carrying  out  the  trans- 
portation contracted  for.  Therefore,  If  any 
servant  of  the  carrier,  while  thus  engaged, 
assault  a  passenger  or  otherwise  infringe 
the  right  of  protection  to  which  he  is  enti- 
tled, the  carrier  is  liable,  irrespective  of 
whether  the  servant  in  the  thing  done  was 
acting  for  his  master  or  for  his  own  pur- 
poses." 6  Cyc.  600.  "It  has  been  frequently 
held  that  a  carrier  of  passengers  is  liable  for 
the  tortious  acts  of  Its  servants,  even  though 
willful  or  malicious,  if  done  within  the  scope 
of  their  employment,  this  being  the  generally 
accepted  doctrine  upon  this  question  wherever 
the  relation  of  principal  and  agent  or  master 
and  servant  exists,  and  not  being  peculiar 
to  carriers  of  passengers.  And  many  of  the 
latest  and  best-considered  cases  would  seem 
to  go  further,  recognizing  a  distinct  rule  as 
applicable  to  carriers  of  passengers,  and  hold- 
ing them  liable  for  the  willful  and  malicious 
acts  of  their  servants  or  agents  resulting  in 
injuries  to  passengers,  whether  done  in  the 
time  of  their  employment,  or  service,  or  not, 
if  done  during  the  course  of  the  discharge 
of  their  duty  to  their  employers  which  re- 
lates to  the  passengers.  The  ground  upon 
which  the  cases  which  recognize  this  doctrine 
proceed  is  that  the  carrier,  as  part  of  its  con- 
tract of  carriage,  is  bound  to  protect  the  pas- 
senger from  all  tortious  acts  of  its  servants, 
and  that  for  a  breach  of  this  contract,  how- 
ever occasioned,  a  passenger  may  recover." 
5  A.  &  E.  Enc  L.  541-543.  This  makes  the 
liability  rest  not  upon  instigation,  encourage- 
ment or  expr^s  or  implied  authorization  of 
the  master,  but  upon  the  breach  of  the  car- 
rier's obligation,  and  the  inquiry  is,  not 
whether  the  servant  acted  as  the  carrier's 


1108 


67  SOUTHEASTERN  HBPORTBB. 


(W.Va. 


accent  In  inflicting  the  injury,  but  whether 
th'e  master  has  broken  his  contract  for  the 
safie  carriage  of  the  passenger.  This  is  the 
certain  import  of  the  decisions  of  this  court 
RIcketts  V.  Chee.  &  O.  Ry.  Co.,  33  W.  Va. 
433,  10  S.  E.  801,  7  L.  R.  A.  354,  25  Am.  St 
Rep.  901;  Gillingham  v.  Ohio  River  R.  R. 
Co.,  35  W.  Va.  588,  14  S.  E.  243.  14  L.  R.  A. 
798,  29  Am.  St  Rep.  827. 

While  the  contract  of  carriage  thus  im- 
poses a  heavy  responsibility  upon  the  carrier, 
and  reduces  Its  defense  to  a  narrow  compass, 
when  the  action  is  for  personal  injuries  In- 
flicted by  its  servant,  it  Is  readily  apparent 
and  obvious  that  the  passenger  owes  some 
duties  to  the  carrier,  which  he  cannot  be  al- 
lowed to  omit  In  contract  law  the  antece- 
dent failure  on  the  part  of  one  of  the  par- 
ties to  perform  what  It  is  Incumbent  upon 
him  to  do,  ordinarily  justifies  the  other  in  re- 
fiffilng  to  perform  his  part  The  doctrine  of 
estoppel  often  forbids  recovery  by  the  plain- 
tiff. In  the  law  of  negligence,  the  contribu- 
tory negligence  of  the  plaintlflF  bars  recovery. 
On  these  principles  or  some  of  them,  the 
courts,  in  a  few  instances,  have  refused  to  al- 
low recovery  for  personal  Injury  wrought  by 
the  servants  of  the  company,  because  It  ap- 
peared the  plalntiflf  had  provoked  the  assault 
upon  himself  by  attacking  the  servant,  In- 
dulgence in  vulgar  and  profane  language  or 
other  misconduct  These  decisions  do  not,  as 
a  rule,  attempt  to  specify  any  particular  legal 
principle  as  constituting  the  basis  of  their 
rfiingSb  However,  they  seem  to  treat  the 
contract  of  carriage  as  having  been  broken 
by  the  conduct  of  the  plaintiff,  and  the  subse- 
quent transactions  between  him  and  the  serv- 
ants as  being  purely  personal  to  them  and 
wholly  outside  of  the  contract  of  carriage. 
Thus,  in  Scott  V.  Railroad  Co.,  53  Hun  (N. 
Y.)  414,  6  N.  T.  Supp.  382,  It  was  held  error 
to  refuse  to  charge  the  jury  that  If  they  be- 
lieved the  plaintiff  had  commenced  the  al- 
tercation between  himself  and  the  driver  of 
a  car,  and,  in  the  course  of  it,  addressed  in- 
decent and  insulting  language  to  the  latter, 
such  as  was  calculated  or  likely  to  produce 
the  assault,  the  verdict  must  be  for  the  de- 
fendant The  court  said  the  carrier  must  be 
responsible  even  for  the  willful  act  of  the 
dbploy^s  which  resulted  in  a  trespass  against 
tire  passenger,  but  that  the  rule  was  not  ap- 
plicable when  the  trespass  was  brought  about 
by  the  improper  behavior  of  the  passenger; 
and  again  that:  "The  carrier  is  bound  to 
protect  the  passenger  and  the  passenger,  in 
order  to  entitle  himself  to  such  protection,  is 
bound  to  behave  himself  in  a  decent  and  or- 
derly manner." 

In  Harrison  v.  Fink  (a  C.)  42  Fed.  787,  the 
ootirt  said:  '*A  passenger  cannot  claim  dam- 
ages on  account  of  the  conductor  drawing  a 
pistol  on  him,  and  speaking  of  him  as  a  cow- 
ard to  the  other  passengers.  If  the  conductor's 
cosiduct  was  provoked  and  caused  by  the 
acte  of  the  passenger."  In  Little  Miami  R. 
R.  Co.  V.  Wetmore,  19  Ohio  St  110,  2  Am. 


Rep.  373,  the  court  held  the  carrier  not  liable 
for  the  striking  of  a  passenger  by  a  baggage- 
master  under  provocation,  the  use  of  threat- 
ening and  abusive  language.  In  these  cases, 
or  some  of  them.  It  is  said  the  act  of  the  serv- 
ant was  not  within  the  scope  of  his  authority 
or  employment,  wherefore  there  was  no  lia- 
bllily  upon  the  carrier,  but  this  reasoning 
does  not  extend  to,  nor  take  notice  of,  the 
obligation  resting  upon  the  carrier  to  protect 
the  passenger  from  harm.  It  contracts  to 
carry  the  passenger  safely  to  his  destination. 
It  does  not  do  so.  One  of  its  own  servants 
injures  him,  and  he  is  denied  recovery  be- 
cause he  is  guilty  of  misconduct  His  as- 
sault upon,  or  abuse  of,  the  servant  may  ob- 
viously excuse  the  carrier  from  performance 
of  his  contract  It  may  eject  him  from  its 
train,  but  it  is  difficult  to  see  how  this  op- 
tion on  its  part  can  excuse  the  beating  of  the 
passenger  or  the  infliction  of  other  injury  up- 
on him  by  way  of  punishment  This  would 
be  setting  one  wrong  against  another  and 
would  be  retaliation,  not  remedy.  Scott  v. 
Railroad  Co.;  Railroad  Co.  v.  Wetmore; 
Favre  v.  Railroad  Co.,  91  Ky.  541,  16  a  W. 
370,  and  Peavy  v.  Railroad  Co.,  81  Ga.  485, 
8  S.  E.  70,  12  Am.  St  Rep.  334,  are  the  only 
cases,  found  ^so  far,  in  which  recovery  has 
been  denied  on  account  of  mere  provocation. 
The  proposition,  asserted  by  them,  varies 
from  the  general  principles  of  American  law, 
governing  the  relations  subsisting  between 
passenger  and  carrier.  Other  casesv  directly 
in  point,  declare  the  contrary.  Railroad  Ca 
V.  Barger,  80  Md.  23,  30  Atl.  560,  26  L.  R. 
A.  220,  45  Am.  St  Rep.  319;  Railway  Co. 
V.  Peacock,  69  Md.  257,  14  Atl.  709,  9  Am,  St 
Rep.  425 ;  Steamboat  Co.  v.  Brockett,  121  U. 
S.  645,  7  Sup.  Ct  1039,  30  L.  Ed.  1049 ;  Rail- 
way Co.  V.  Fleetwood,  90  Ga.  23,  15  S.  E. 
778;  Railroad  Co.  v.  Bnexman,  103  111.  546» 
42  Am.  Rep.  33;  Bryan  v.  Railway  Co.,  63 
Iowa,  464,  19  N.  W.  295 ;  Cogglns  v.  Railway 
Co.,  18  lU.  App.  620;  Railway,  etc.,  Co.  v. 
Mullen,  138  Ala.  614.  35  South.  701;  Rail- 
way Co.  V.  Jopes,  142  U.  S.  18^  12  Sup.  Ct 
109,  35  L.  Ed.  919.  In  Harrison  v.  Fink,  no 
bodily  injury  was  inflicted.  It  was  an  action 
for  damages  for  the  humiliation,  incident  to 
abuse  and  threats  on  the  i>art  of  the  servant, 
superinduced  by  misconduct  on  the  part  of 
the  passenger.  It  seems  to  us  dear  that 
provocation  should  always  be  admissible  mat- 
ter In  mitigation  of  the  damages,  but  cannot 
justify  a  wrong  in  a  civil  action  any  more 
than  in  a  criminal  prosecution,  but  this  ques- 
tion does  not  arise  and  is  not  decided.  El- 
liott on  Railroads,  fi  1638,  says:  "It  is  not 
merely  a  question  of  negligence  in  such  cases, 
nor  is  it,  strictly  a  question  depending  upon 
the  scope  of  the  servant's  particular  employ- 
ment It  is  a  question  of  the  absolute  duty 
of  a  railroad  company  to  its  passengers  as 
long  as  that  relation  subsists,  and  a  breach 
of  that  duty  on  its  part  whether  caused  by 
the  willful  act  of  an  employ^  or  not  A  car- 
rier is  bound  to  discharge  the  Implied  duty, 
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arising  out  of  Its  contract  and  Imposed  by 
law,  that  Its  passengers  shall  be  protected 
from  Injury  by  its  servants  and  shall  not  be 
willfully  Insulted  and  harmed  by  them ;  and. 
If  It  commits  the  discharge  of  this  duty  to  an 
employ^  It  may  well  be  held  to  do  so  at  Its 
peril,  notwithstanding  the  exercise  of  care 
on  Its  part  In  selecting  Its  servants.'*  This 
^ext  Is  sustained  by  the  great  weight  of  au- 
ihoplty,  and  our  cases  (RJcketts  v.  Ches.  &  O. 
Ry.  Qo.  and  GilUngham  v.  Ohio  River  R.  R. 
Co.)  are  In  perfect  accord  with  It 

This  doctrine  Is  subject  to  one  qualifica- 
tion, Imposed  by  a  general  principle  of  law. 
A  servant  of  a  carrier,  assaulted  by  a  pas- 
senger, may  use  such  force  In  resisting  the 
same  as  Is  actually  or  apparently  necessary 
to  successfully  repel  It,  but  no  more.  The 
servant  may  rightfully  do  what  his  principal 
could  do.  If  he  were  present  and  acting,  and 
the  measure  of  the  right  and  duty  of  the 
former  is,  under  these  circumstances,  the 
same  as  that  of  the  latter.  Self-defense, 
made  within  the  limitations  prescribed  by 
law,  is  always  permissible  and  never  a  viola- 
tion of  law.  Hence  it  justifies  resistance  suf- 
ficient to  repel  the  assault  wherever  and  up- 
on whomsoever  made.  Railroad  Co.  ▼.  Jopee, 
142  U.  S.  18,  12  Sup.  Ct.  100,  S5  L.  Ed.  919. 
But  if  the  servant  of  a  carrier,  assuming  to 
exercise  this  right,  transcends  the  limits 
thereof,  In  respect  to  an  assault  made  upon 
him  by  a  passenger,  by  the  use  of  unnecessa- 
ry force  or  violence,  his  principal  is  just  as 
clearly  liable  for  the  injury  done  as  the  serv- 
ant himself  would  be  for  the  exercise  of  such 
excessive  force,  when  acting  in  his  individual 
capacity  and  not  as  a  representative  of  the 
carrier.  O'Brien  ▼.  St  Louis  Trans.  Co.,  185 
Mo.  263,  84  S.  W.  939,  105  Am.  St  Rep.  592 ; 
Haman  ▼.  Railroad  Co.,  35  Neb.  74,  52  N.  W. 
830.  To  the  extent  of  the  excessive  force 
and  violence  exerted,  the  conduct  of  the  serv- 
ant is  necessarily  willful  and  without  justl- 
.  ficatlon.  Being  unlawful.  It  imposes  liabili- 
ty, and  that  liability  falls  upon  the  carrier 
because  of  its  duty  to  protect  the  passenger 
from  Injury  by  its  servant. 

Having  ascertained  the  legal  principles, 
pertaining  to  the  relation  of  passenger  and 
carrier.  It  becomes  necessary  to  determine 
the  legal  effect  and  operation  of  another  fac- 
tor in  the  case,  namely,  Howery's  official  pos- 
ition as  a  public  officer.  By  becoming  the 
servant  of  the  defendant  company,  he  did 
not  lose  that.  He  was  then  both  servant  and 
officer,  acting  sometimes  in  the  one  capacity 
and  sometimes  in  the  other.  While  engaged 
in  the  service  of  the  company,  he  was  more 
than  a  train  or  company  servant  In  respect 
to  the  operation  of  the  train,  he  was,  as  serv- 
ant, Inferior  to  the  other  train  servants,  tak- 
ing his  orders  from  them,  especially  the  con- 
ductor. As  a  public  officer,  his  powers  were 
much  higher  and  broader  than  theirs.  The 
conductor  of  a  train  performs  very  limited 
public  functions  and  is  hardly  to  be  regarded 
as  a  public  officer  at  all.     Though  he  per- 


forms public  functions,  by  authority  of  Ulw, 
they  are  only  such  as  enable  him  the  mtjre 
effectually  to  execute  his  powers  as  a  railway 
servant  He  is  a  conservator  of  the  pQSU^e, 
but  only  "while  in  charge  of  his  train. 
Code,  c.  145,  ^  31.  A  special  officer,  such  as 
Howery  was,  is  a  conservator  of  the  peace 
and  possesses  and  may  exercise  "all  the  pow- 
ers and  authority"  and  is  entitled  "to  all  the 
rights,  privileges  and  Immunities"  vested  in 
or  conferred  upon  regularly  elected  or  ap- 
pointed constables,  and  these  rights,  powers, 
privileges  and  Inununitles  extend  through- 
out every  county,  traversed  by  the  railroa<? 
for  which  he  was  appointed,  in  which  he  has 
filed  copies  of  his  official  oath.  Statutes,  con- 
ferring upon  railway  servants  power  to  con- 
serve the  peace,  are  construed  as  only  en- 
larging their  powers  as  servants,  and  as  not 
giving  them  the  status  of  public  officers  (King 
V.  Railroad  Co.,  69  Miss.  245,  10  South.  42) ; 
but  statutes,  authorizing  the  appointment  of 
special  constables,  such  as  Howery  was,  pro- 
vide for  the  creation  of  public  officers,  and 
the  appointees  have  the  status  of  other  con- 
stables. Then,  as  Howery  was  both  officer 
and  servant  of  the  defendant,,  we  must  apply 
the  principles,  first  stated  in  this  opinion,  to 
determine  in  what  capacity  he  acted  in  the 
transaction  between  him  and  the  decedent. 
If  he  acted  as  servant,  and  l^yne  was  a  pas- 
senger, and  the  killing  was  not  justifiable, 
under  the  law  of  self-defense,  the  strict  rule, 
adverted  to,  applies;  but,  even  though  l/ayne 
was  a  passenger,  if  Howery  acted  as  a  pub- 
lic officer,  in  vindication  of  public  justice,  the 
defendant  Is  not  liable.  In  some  cases,  the 
court  can  say,  as  matter  of  law.  In  which 
capacity  such  an  officer  and. servant  acted; 
in  others,  the  question  is  one  for  jury  de- 
termination. McKaln  v.  Bait  ft  O.  B.  R.  Co., 
cited. 

The  rejection  by  the  court  of  several  in- 
structions offered  by  the  defendant  is  com- 
plained of.  One  of  these  was  to  find  for  the 
defendant  It  was,  no  doubt  asked  under 
the  impression  that  the  plaintiff  was  pre- 
cluded on  one  or  all  of  three  separate  and 
distinct  grounds:  (1)  That  Howery  plainly 
acted  as  a  public  officer  in  killing  Layne;  (2) 
that  the  decedent  had  precluded  recovery  by 
provoking  the  injury,  even  though  he  was  a 
passenger  and  Howery  acted  as  servant ;  and 
(3)  that  he  was  not  a  passenger,  and,  even 
though  Howery  was  a  servant  of  the  com- 
pany, the  act,  to  which  the  killing  was  in- 
cident was  beyond  the  scope  of  his  authority 
as  such. 

Howery*s  duties,  as  defined  by  a  witness 
for  the  defendant,  were  to  investigate  all 
claims  and  robberies,  perform  any  work  di- 
rected by  the  agency  by  which  he  was  em- 
ployed, keep  order  on  trains,  when  there,  and 
perform  police  duty  on  trains  necessary  for 
the  protection  of  passengers.  Witnesses  for 
the  plaintiff  testified  to  his  frequent,  almost 
constant  presence  on  the  trains  of  the  de- 
fendant  company,   and  his   enforcement   of 
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railway  roles,  relating  to  the  conduct  of  pas- 
sengers and  his  having  made  arrests  on  the 
trains  for  criminal  conduct  He  left  the  car 
m  which  he  was  riding,  on  the  occasion  of 
the  shooting,  at  the  instance  of  the  porter, 
but  there  Is  no  evidence  that  he  was  express- 
ly directed,  ordered  or  requested  to  arrest, 
assault  or  in  any  way  molest,  or  interfere 
with,  Robert  Layne.  The  witness  R.  F.  Ad- 
kins,  who  detailed  what  he  saw  very  minute- 
ly, says  the  altercation  between  the  porter 
and  the  Laynes  had  ceased  when  Howery 
came  up,  and  Rohert  Layne  had  walked  down 
the  track  '*two  or  three  steps  and  was  look- 
ing up  at  the  passengers  on  the  coach,  along 
up  at  the  windows."  That  the  controversy 
between  the  porter  and  Henry  Layne  had 
ceased  when  Robert  Layne  and  Howery  met 
is  shown  by  the  testimony  of  John  Layne. 
The  cross-examination  on  this  point,  perfect- 
ly consistent  with  the  evidence  in  chief,  was 
as  follows:  "Q.  Howery  was  then  walking 
toward  the  steps  that  Robert  got  off  of?  A. 
Yes.  Q.  And  when  he  met  him  that  conver- 
sation you  have  detailed  took  place,  and 
Howery  struck  him?  A.  Yes.  Q.  And  then 
where  were  you  and  Henry  Layne  standing 
at  that  time?  A.  Well,  I  don't  know  where 
Henry  was,  but  I  was  standing  right  there 
with  Mr.  Howery.  Q.  Henry  had  gone  on  up 
the  river?  A.  I  don't  know  where  he  had 
gone.  I  didn't  see  him.  Q.  That  was  after 
the  altercation  about  the  ticket  occurred,  and 
Howery  had  put  his  gun  in  his  pocket  and 
turned  back  towards  the  coach,  and  met  your 
brother  and  pulled  it  out  again?  A.  He 
started  up  toward  the  upper  end  of  the  coach, 
and  then  when  my  brother  Robert  stepped 
off  on  the  ground,  he  pulled  the  gun  out  of  his 
pocket  again."  Andrew  CJonrad,  an  eyewit- 
ness of  the  fight,  makes  no  mention  of  Henry 
or  John  Layne,  in  connection  with  the  en- 
counter between  Robert  Layne  and  Howery. 
Henry  Ball  says  Robert  and  Howery  were  in 
the  company  of  the  other  Layne  hoys  when 
the  fight  occurred.  Speaking  of  them,  he 
said :  *'I  didn't  see  either  one ;  only  later  on 
I  saw  the  other  boys."  O.  B.  Berger  said 
when  Howery  came  up  at  the  call  of  Halo, 
the  porter,  he  was  informed  by  the  latter 
that,  "Everything  is  aU  settled,"  and  Henry 
Lajme  had  walked  away  before  Robert  came 
up.  Henry  Layne  testified  as  follows:  "Well, 
when  I  got  off  the  train  I  got  some  six  or 
seven  steps  up  besides  the  car,  and  the  por- 
ter hallooed,  and  says,  'Hold  on!  Give  me 
your  ticket!'  and  I  says,  *I  have  no  ticket,* 
and  he  says,  *You  will  pay  me  or  Howery 
one,'  and  called  for  How^y.  I  asked  the 
porter  what  was  the  fare  and  he  said  15 
cents,  and  I  laid  down  my  bundles  and  pulled 
off  my  gloves  with  my  teeth  and  paid  him 
15  cents,  and  by  that  time  Howery  came  up, 
and  the  porter  says:  'It  is  all  settled,  Mr. 
Howery;  it  is  all  settled'—and  he  says, 
•Have  you  paid  your  fare?'  and  I  says,  *I 
have,'  and  he  says,  *Go  on  then  and  attend 
to  your  own  business,'  and  I  walked  off,  and 


I  had  got  around  the  depot  and  I  heard  a 
shot  fired,  and  some  one  said  Howery  bad 
shot  Robert  Layne,  and  I  laid  my  bundles 
down  and  ran  back,  and  Howery  shot  at  me, 
and  I  grabbed  the  gun  and  wrenched  the 
gun  away  from  him  and  ran."  Samuel  Sel- 
by  said  Howery  and  all  the  Layne  boys  were 
together  when  the  fight  occurred,  but  makes 
no  mention  of  the  porter  nor  of  the  transac- 
tion between  him  and  the  Laynes.  John  Pe- 
nix  said  Robert  and  Henry  Layne  an^  no- 
body else  were  with  Howery  when  he  first 
saw  the  latter.  Neither  he  nor  Selby  heard 
any  of  the  conversation  with  the  porter. 
There  is  much  evidence,  however,  that  How- 
ery resented  Robert  Layne's  demand  of  a 
cash  fare  receipt  for  his  brother,  or  rather 
his  complaint  to  Howery  of  the  failure  of  the 
porter  to  give  one,  and  regarded  this  conduct, 
on  Robert  Layne's  part,  as  indicative  of  an 
inclination  or  determination  of  the  latter  to 
make  trouble  for  the  defendant's  servants  in 
charge  of  the  train,  or  pick  a  quarrel  with 
the  officer  himself.  No  doubt  Layne  left  the 
car,  under  the  belief  that  trouble  between 
Howery  and  his  brother  was  likely  to  occur, 
and  for  the  purpose  of  rendering  the  latter 
assistance,  or  possibly  to  Join  the  brother  in 
an  assault  upon  the  officer.  Testimony  was 
introduced  to  the  effect  that,  before  alight- 
ing from  the  car,  he  had  expressed  himself 
vindictively  toward  Howery,  saying,  among 
other  things,  he  was  not  afraid  of  his  gun 
and  would  d^nonstrate  that  he  was  too  cow- 
ardly to  use  it  He  did  not  go  off  of  the  com- 
pany's premises.  The  altercation  between 
him  and  Howery  and  the  fatal  shooting  oc- 
curred right  by  the  side  of  the  train.  More- 
over, on  departing  from  his  seat,  he  left  some 
packages  there,  containing  articles  purchased 
at  Charleston,  which  he  was  taking  home. 

We  are  of  the  opinion  that  the  capacity  in 
which  Howery  acted  was  a  question  proper 
to  be  submitted  to  the  jury  under  the  dreum- 
stances  dlscloeed  by  the  evidence.  As  we 
have  said,  his  employment  by  the  company 
was  established,  though  It  was  indirectly  pro- 
cured through  the  detective  agency.  As  bu(A 
servant,  he  customarily  enforced  or  aided  in 
the  enforcement  of  the  rules  and  regulations 
of  the  defendant  On  the  occasion  of  the 
killing,  he  responded  quickly  and  eagerly  to 
the  call  of  the  train  porter,  when  It  was  sup- 
posed his  services  would  be  needed  for  the 
purpose  of  enforcing  payment  of  chair  car 
fare.  The  evidence  leaves  it  uncertain,  and 
a  question  for  the  jury,  whether  Layne,  at 
the  time  he  was  killed,  had  committed  any 
breach  of  the  peace  or  done  any  unlawful  act 
for  which  he  oould  have  been  arrested.  Ac- 
cording to  the  testimony  of  the  witnesses  for 
the  plaintiff,  he  had  not  behaved  in  a  riotous 
or  disorderly  manner  or  done  any  other  un- 
lawful act  He  had  merely  asked  what  was 
the  matter  and  demanded  a  receipt  for  the 
chair  car  fare  paid  by  his  brother.  Of  course 
this  was  contradicted  by  the  testimony  of 
witnesses,  introduced  by  the  defendant,  and 
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the  almost  cver-iK'csent  question  of  credibili- 
ty of  witnesses  was  involved. 

Assuming  that  the  decedent  was  a  passen- 
ger, and  that  Howery  had  acted  as  servant, 
principles  above  stated  make  the  defendant 
liable,  notwithstanding  the  provocation  of- 
fered by  the  decedent  Hence  recovery  was 
not  necessarily  precluded  by  such  provoca- 
tion. We  have  already  seen  that  misconduct 
on  the  part  of  a  passenger,  tending  to  pro- 
voke an  assault  upon  himself  by  a  servant, 
does  not  destroy  the  contract  of  carriage,  nor 
relieve  from  its  obligations.  A  recalcitrant 
or  abusive  x)assenger  retains  his  status  as 
such;  and,  even  though  he  assault  a  serv- 
ant, the  latter  is  not  thereby  Justified  in  us- 
ing more  force  than  is  necessary  to  repel  it 
The  evidence  tending  to  show  that  the  kill- 
ing was  done  in  self-defense  went  to  the  Jury. 
It  was  conflicting.  That  Introduced  by  the 
plaintiff  amply  Justified  a  finding  in  his  fa- 
vor if  the  Jury  believed  it,  while  that  intro- 
duced by  the  defendant  might  have  Justified 
a  finding  for  it  if  it  had  produced  conviction 
on  the  minds  of  the  Jury.  Hence  it  is  quite 
clear  the  instruction  could  not  have  been  giv- 
en on  the  theory  of  Justification  or  exonera- 
tion by  provocation. 

If  the  contract  of  carriage  had,  for  any 
reason,  been  terminated,  the  strict  rule  of  li- 
ability in  favor  of  passengers  does  not  ap- 
ply. This  is  so  obvious  as  to  require  no  ci- 
tation of  authority  to  sustain  it  Circum- 
stances sometimes  render  it  doubtful  as  to 
whether  the  injured  party  is  a  passenger. 
There  are  many  ways  in  which  one  loses  his 
right  to  be  treated  as  a  passenger.  **The  re- 
lation of  carrier  and  passenger,  having  been 
constituted,  continues  until  the  Journey,  ex- 
pressly or  impliedly  contracted  for,  has  been 
concluded,  and  the  passenger  has  left  the  car- 
rier's premises,  or  until  a  reasonable  time 
has  elapsed  after  arrival  at  the  point  of  the 
passenger's  destination  in  which  to  afford 
him  ample  opportunity  to  depart  from  the 
caiTler's  premises,  unless  the  passenger  has 
relinquished  his  rights  as  such  by  some  act 
or  misconduct  of  his  own,  such  as  a  refusal 
to  pay  fare,  refusal  to  produce  a  ticket,  fail- 
ure to  have  his  ticket  stamped,  detaching 
coupons,  attempting  to  use  an  invalid  ticket, 
or  refusing  to  comply  with  the  reasonable 
rules  of  the  carrier."  5  A.  &  B.  Bnc.  Law, 
497.  A  passenger  does  not  however,  lose  his 
status  as  such  by  merely  alighting  at  a  reg- 
ular station  for  exercise,  for  lunch,  or  for 
any  business  not  inconsistent  with  the  pur- 
suit of  the  Journey  contracted  for.  Parsons 
V.  RaUroad  Co.,  113  N.  T.  355,  21  N.  B.  145, 
3  L.  R.  A.  683,  10  Am.  St  Rep.  450;  State 
V.  Railroad  Co.,  58  Me.  176,  4  Am.  Rep.  258 ; 
Dice  V.  Transportation  Co.,  8  Or.  60,  34  Am. 
Rep.  575;  Packet  Co.  v.  True,  88  111.  608; 
Railroad  Co,  v.  Foreman,  73  Tex.  311,  11 
S.  W.  326,  15  Am.  St  Rep.  785;  Dodge  v. 
Steamship  Oo.,  148  Mass.  207,  19  N.  E.  373, 
2  L.  R.  A.  83,  12  Am.  St  Rep.  541 ;  Railroad 
C50.   f.  Shean,  18  Colo.  368,  33  Pac.  108,  20 


L.  R.  A.  729;  Railroad  Co.  t.  Riley,  39  Ind. 
568.  It  has  been  held,  however,  that  tf  a 
train  merely  stops  to  allow  other  trains  to 
pass,  and  a  passenger  leaves  it  without  ob- 
jection made  or  notice  given,  he  surrenders 
his  place  as  a  passenger  for  the  time  being, 
although  he  does  no  illegal  act  State  v. 
Railroad  Co.,  58  Me.  176,  4  Am.  Rep.  258; 
De  Kay  t.  Railroad  Co.,  41  Minn.  178,  43  N. 
W.  182,  4  L.  R.  A.  632,  16  Am.  St  Rep.  687. 
Perhaps  these  cases  mean  no  more  than  that 
the  passenger,  under  such  circumstances.  Is 
guilty  of  the  negligence  which  causes  his  in- 
Jury.  They  are  cases  in  which  the  injuries 
were  not  Inflicted  by  aflirmative  or  willful 
acts  of  servants  of  the  company.  The  fail- 
ure of  duty,  charged  aeainst  the  carriers,  re- 
lated to  means  of  egress  and  ingress,  ana 
failure  to  give  due  notice  of  the  starting  of 
the  trains  from  which  the  passengers  had 
temporarily  alighted.  In  other  words,  they 
seem  to  be  pure  negligence  cases,  the  liabil- 
ity d^>ending  upon  questions  of  negligence 
on  the  part  of  the  carriers  and  contributory 
negligence  on  the  part  of  the  ixassengers. 
Other  similar  decisions  are  Finnegan  v.  Chi- 
cago, etc,  Ry.  Co.,  48  Minn.  878,  51  N.  W. 
122,  15  L.  R.  A.  399;  Buckley  v.  Old  Colony 
Ry.  Co.,  161  Mas&  26,  36  N.  B.  '583 ;  Allerton 
V.  Boston,  etc.,  Ry.  Co.,  146  Mass.  241,  15 
N.  B.  621 ;  Cincinnati,  etc.,  R.  Co.  v.  Carper, 
112  Ind.  26,  13  N.  B.  122,  14  N.  B.  352,  2  Am. 
St  Rep.  144;  Drew  v.  Central,  etc.,  R.  Co., 
51  Cal.  425 ;  Knight  v.  Portland,  etc.,  R-  Co., 

56  Me.  234,  96  Am.  Dec.  449 ;  King  v.  Cen- 
tral R.  Co.  of  Ga.,  107  Ga.  754,  33  S.  B.  839 ; 
Abbot  V.  Oregon,  etc.,  R.  Co.,  46  Or.  549,  80 
Pac,  1012,  1  L.  R,  A.  (N.  S.)  851,  114  Am. 
St  Rep.  885;  Hendrlck  v.  Chicago,  etc.,  R. 
Co.,  136  Mo.  548,  38  S.  W.  297;  Chicago,  etc, 
R.  Oo.  V.  Sattler,  64  Neb.  636,  90  N.  W.  649, 

57  L.  R.  A.  890,  97  Aul  St  Rep.  666;  and 
Conroy  v.  Chicago,  etc,  R,  Co.,  96  Wis.  243, 
70  N.  W.  486,  38  L.  R.  A.  419.  The  last  two 
of  these  are  specially  relied  upon  In  the  brief 
for  plaintiff  In  error,  but  they  do  not  sustain 
its  position.  In  the  Sattler  Case,  the  court 
held  the  plaintiff*s  decedent  not  to  have  been 
a  passenger  within  the  meaning  of  a  certain 
statute.  In  the  other,  recovery  was  denied 
on  the  ground  of  contributory  negligence, 
and  the  court  held  the  carrier  bound  to  only 
ordinary  care,  under  the  peculiar  circum- 
stances, but  It  distinctly  declared  the  relation 
of  carrier  and  passenger  had  not  ceased.  It 
was  a  case  of  injury  by  an  explosion  of  a 
burning  oil  tank,  which  the  plaintiff,  leav- 
ing a  temporary  station,  had  approached 
from  motives  of  curiosity  or  pleasure. 

Instructions  Nos.  2,  8,  9,  and  11,  requested 
by  the  defendant,  were  all  property  rejected. 
They  pertain  to  Howery 's  status  as  a  public 
ofllcer;  their  object  being  to  tell  the  Juj^y 
that,  If  they  should  find  from  the  evidence 
he  was  8U<^  an  officer  at  the  time  of  the 
shooting,  there  was  no  liability  upon  the  de- 
fendant for  his  act,  or  that  he  was  presum- 
ed to  have  acted  as  a  public  officer  and  not 


1112 


67  SOUTHEASTERN  REPORTER. 


(W.  Va. 


as  a  servant  Nos.  2,  9,  and  11  proponnded 
the  first  of  these  theories  and  No.  3  the  sec- 
ond. That  Howery  was  a  public  officer  at 
the  time  of  the  killing  was  not,  as  we  have 
shown,  any  defense.  It  was  only  a  fact  which 
cast  upon  the  plaintiff  the  burden  of  prov- 
ing the  additional  fact  of  servantcy.  Prima 
facie  an  officer  is  not  a  servant  If  the 
plaintiff  would  fix  liability  upon  another  for 
his  act,  he  must  prove  the  relation  of  master 
and  servant  That  he  was  a  public  officer  is 
beyond  question,  but  it  does  not  follow  that 
he  was  not  also  a  servant  nor  that  he  acted 
as  a  public  officer  and  not  as  a  servant  in 
the  transa<!tion  to  which  the  killing  was  inci- 
dent The  real  issue  was  whether  Howery 
acted  on  behalf  of  the  company  or  the  public 
in  the  transaction  between  himself  and  Layne 
in  which  the  latter  was  incidentally  killed. 
At  the  time  of  this  transaction  he  was  both 
officer  and  servant,  and,  in  general,  acting  as 
such.  The  jury  question  was  the  capacity  in 
which  he  acted  in  that  particular  transaction. 
None  of  these  instructions  propounded  that 
question.  Each  of  them  would  have  tended 
to  becloud  the  issue  and  mislead  the  jury. 
Instruction  No.  3  was  Intended  to  tell  the 
jury  that  Howery,  In  endeavoring  to  arrest 
Layne,  must  be  presumed  to  have  acted  in 
his  official  capacity,  notwithstanding  they 
may  have  found  that  he  had  been  before  that 
time  a  servant  of  the  defendant  This  in- 
struction was  calculated  to  mislead  in  this: 
That  it  ignored  the  theory  of  servantcy  on 
the  part  of  Howery  at  the  time  of  the  killing. 
It  also  assumes  that  he  was  endeavoring  to 
arrest  Layne  at  the  time.  Whether  he  was 
endeavoring  to  do  so  was  an  open  question, 
to  say  the  least  of  it  Instruction  No.  8  was 
properly  rejected.  It  would  have  told  the 
jury  that,  under  the  evidence  in  the  case, 
Layne  was  not  a  passenger  at  the  time  of  the 
altercation  which  resulted  in  his  death. 
What  has  already  been  said  makes  this  ob- 
vious. Instructions  Nos.  5  and  6  were  so 
framed  as  to  tell  the  jury  the  plaintiff  could 
not  recover,  If  they  should  find  Layne  had 
left  the  car  for  the  purpose  of  engaging  in 
a  quarrel  with  Howery  or  assaulting  him, 
and  was  killed  In  an  altercation  so  brought 
about  The  court  refused,  but  modified,  them 
so  as  to  say  he  could  not  recover,  if  Layne 
left  the  train  for  the  purpose  of  unlawfully 
or  improperly  engaging  in  such  altercation. 
Enough  has  been  said  on  this  subject  to  show 
that  the  court  did  not  err  In  rejecting  these 
instructions  In  the  form  in  which  they  were 
prepared.  Their  propriety,  as  modified  and 
given,  is  not  questioned;  wherefore  we  are 
not  called  upon  to  say  whether  it  was  proper 
to  give  them  as  modified. 

Instructions  Nos.  4  and  10  were  intended, 
respectively,  to  submit  the  following  proposi- 
tions: (1)  If  the  jury  should  find  that  How- 
ery committed  the  assault  upon  Lajiie  at  a 
time  when  he  was  acting  for  himself  and  as 
bis  own  master,  the  defendant  was  not  lia- 
ble;   and  (2)  if  Howery,  although  found  to 


be  a  servant  of  the  defendant  at  the  time  of 
the  killing,  acted  beyond  the  scope  of  his  du- 
ties as  such  servant,  the  defendant  was  not 
liable.  The  first  of  these  was  properly  re- 
jected. It  would  have  been  misleading.  If 
Howery,  while  a  servant,  acted  for  himself, 
or  rather  for  purposes  of  his  own,  in  assault- 
ing a  passenger,  the  company  would  be  nev- 
ertheless liable.  If  the  instruction  had  been 
so  framed  as  to  submit  to  the  jury  the  ques- 
tion whether  Howery  was  acting  for  and  on 
behalf  of  the  defendant  company,  and  not  in 
his  capacity  as  a  public  officer,  It  would  have 
been  free  from  this  objection.  As  prepared, 
it  was  too  narrow,  leaving  it  open  to  the  ju- 
ry to  say  that,  even  though  he  was^  as  a 
servant,  enforcing  a  rule  and  regulation  of 
the  master,  he  could  have  assaulted  Layne  by 
way  of  revenge  for  some  insult,  or  out  of  vln- 
dlctiveness^  without  making  the  d^endant 
company  liable.  For  the  same  reason,  the 
court  properly  rejected  Instruction  No.  10.  It 
would  have  directed  the  jury  to  inquire  only 
as  to  whether  the  killing  was  within  the 
scope  of  the  servant's  duty.  The  killing  was 
only  an  incident  of  what  transpired.  Unless 
done  in  self-defense,  it  was  necessarily  be- 
yond the  scope  of  the  duty  of  any  servant 
and  wholly  unjustifiable.  The  court  should 
have  directed  the  jury  to  inquire  as  to  the 
capacity  in  which  Howery  was  acting  when 
he  Infiicted  the  mortal  wound.  This  instruc- 
tion would  have  been  palpably  misleading. 

Objection  is  made  to  the  giving  of  plaln- 
tifTs  instruction  No.  1,  but  no  fault  In  it  Is 
pointed  out  in  any  of  the  assignments  of  er- 
ror.   Our  examination  of  It  reveals  none. 

Evidence  tending  to  show  the  election  and 
qualification  of  Howery  as  a  regular  con- 
stable of  Kanawha  county  was  offered  and 
rejected,  and  this  ruling  of  the  court  is  com- 
plained of.  This,  no  doubt,  was  proper  evi- 
dence, but  the  defendant  was  not  prejudiced 
or  injured  by  the  rejection  thereof,  for  the 
reason  that  Howery's  status  as  a  public  po- 
lice officer  was  otherwise  established. 

On  cross-examination,  the  attorney  for  the 
defendant  asked  what  office,  if  any,  Howery 
filled  or  occupied  in  Kanawha  county,  at  the 
time  of  the  shooting.  The  objection  to  this 
was  properly  sustained.  It  was  evidence  In 
chief,  for  which  the  witness  should  have  been 
called  by  the  defendant,  If  it  desired  to  prove 
the  fact  by  him.  State  ▼.  Carr,  65  W.  Va.  81, 
63  S.  E.  766.  Besides,  there  is  no  intimation 
as  to  what  the  witness  would  have  said  in 
response  to  the  question. 

The  court  overruled  an  objection  made  to 
the  following  question  propounded  to  plaln- 
tifTs  witness  in  reference  to  Howery:  "Don't 
you  know  he  had  been  police  officer  for  the 
Chesapeake  &  Ohio  Railway  Co.  since  that 
time?"  The  subject-matter  was  proper.  The 
witness  testified  that  he  had  frequently  seen 
Howery  ride  on  the  trains  of  the  defendant, 
both  passenger  and  freight,  and  make  arrests 
on  local  freight  trains,  before  the  killing  of 
Layne.    These  were  circumstances  tending  to 
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show  Howery's  connection  with  the  defendant 
tn  a  special  capacity.  The  question  was  objec- 
tlonable  In  form,  bnt  the  court  had  discretion 
to  allow  it,  In  view  of  evasion  and  reluctance 
on  the  part  of  the  witness.  State  v.  Carr, 
cited. 

The  petition  for  a  writ  of  error  contains  an 
assignment  of  error  relating  to  the  testimony 
in  chief  of  the  witness  Sam  Selby,  Introduced 
by  the  plaintiff,  but  the  record  shows  no  ob- 
jection, ruling  or  exception  relating  thereto. 
On  cross-examination  the  defendant  pro- 
pounded to  the  same  witness  several  ques^ 
tions,  for  the  purpose  of  proving  by  him  that 
Howery  was  a  constable  of  Kanawha  coun- 
ty, to  all  of  which  objections  were  sustained. 
This  Is  evidence  that  ought  to  have  been  in- 
troduced, if  competent,  by  calling  the  witness 
to  testify  on  behalf  of  the  defendant 

The  witness  John  Layne  was  permitted  to 
say,  over  the  objection  of  the  defendant,  that 
he  did  not  resume  his  journey  on  the  train 
after  having  gotten  off  at  Maiden,  because 
"They  [meaning  somebody  connected  with 
the  train]  hit  me  with  black-jacks  and  run 
me  from  the  train.**  This  ruling  of  the  court 
was  excepted  to,  and  afterwards  there  was  a 
motion  to  exclude  the  evidence,  which  the 
court  overruled,  but  it  directed  the  jury  not 
to  regard  the  statement  of  the  witness  that 
he  was  driven  from  the  train,  nor  any  vio- 
lence.  inflicted  on  him,  In  arriving  at  their 
verdict  or  tn  the  trial  of  the  issue,  except  as 
a  reason  why  the  witness  did  not  pursue  his 
journey.  If  the  evidence  was  improper,  this 
instruction  to  the  jury  rendered  it  utterly 
harmlesa 

Perceiving  no  error  In  the  judgment,  we 
affirm  11 


(67  W.  Va.  3T7) 

JACOBS  V.  WILLIAMS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  26,  1910.     Rehearing  Denied 

May  18.  1910.) 

(Syllabus  ty  the  Court,) 

1.  Appeal  and  Bbbob  (§  814*)— Heabing  of 
Cause— Notice. 

A  notice  of  intention  to  insist  upon  the 
hearing  of  a  cause,  at  a  certain  term  of  the  ap- 
pellate court,  at  a  place  outside  of  the  grand 
division  to  which  the  cause  belongs,  and  to 
ask  that  it  be  placed  in  the  argument  list  and 
set  for  hearing  at  said  term,  is  sufficient. 

[EM.  Note.— For  other  cases,  see  Appeal  <and 
Error,  Dec  Dig.  §  814.*] 

2.  Appeal  and  Ebbob  (J  385*)— Bonds— Ac- 
knowledgment. 

An  appeal  bond  need  not  be  acknowledged 
by  the  obligors. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  385.*] 

8.  Exceptions,  Bill  of  (§  36*)— Signing  in 

Vacation— Necessity  for  Recobd  Obdeb. 

To  enable  a  judge  to  si|^  and  certify  bills 

of  exception  in  vacation,  within  30  days  after 


adjournment,  it  is  not  necessary  to  reserve  right 
to  do  so  by  an  order,  entered  of  record. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  §S  44-46,  48,  51-53;  Dec. 
Dig.  §  36.*] 

4.  Exceptions,  Bill  of  (§  36*)- Time  fob 
Allowance. 

Intervention  of  a  special  term  in  the  30- 
day  i)eriod,  allowed  for  taking  bills  of  exception 
after  adjournment,  does  not  shorten  said  period, 
nor  deprive  the  court  or  judge  of  power  to  al- 
low such  bills.  Within  said  period,  they  may 
be  allowed  either  in  court  or  in  vacation. 

[Ed.  Note.— For  other  cases,  see  £}xceptions, 
Bill  of,  Dec.  Dig.  ^  36.*] 

5.  Assault  and  Battebt  (t  24*)— Admissi- 
bility or  Evidence— Damages. 

In  an  action  for  assault  and  battery,  evi- 
dence of  loss  or  damage  from  interruption  to 
a  particular  vocation  or  calling  under  a  contract 
with  a  certain  employer  is  aamissible  under  a 
general  charge  in  the  declaration  that  the  in- 
juries inflicted  upon  the  plaintiff  prevented  him 
from  transacting  his  necessary  affaira  and  busi- 
ness, in  the  absence  of  a  demand  for  a  bill  of 
particulars,  specifying  the  character  of  the  vo- 
cation or  employment  and  the  nature  and  extent 
of  the  loss. 

[Eid.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec.  Dig.  §  24.*] 

6.  New  Tbial  (§' 150*)— Newlt  Disco vebed 
Evidence- Diligence. 

An  applicant  for  a  new  trial,  on  the  ground 
of  after-discovered  evidence,  must  clearly  show 
his  lack  of  knowledge  of  such  evidence  before 
the  trial  and  diligence  to  obtain  such  knowledge 
and  the  evidence  itself.  He  must  set  forth  the 
facts,  showing  his  lack  of  such  knowledge,  his 
efforts  to  obtain  it  and  what  prevented  him 
from  doing  so,  and  leave  it  to  the  court  to  say, 
from  the  facts  stated,  whether  he  had  such 
knowledge  or  used  due  diligence  to  obtain  it. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |§  306-310 ;   Dec.  Dig.  fi  150.*] 

7.  New  Tbial  (§  150*)— Newly  Dibcovebed 
Evidence— Nbcessitt  fob  Witness*  Affi- 
davit. 

On  an  application  for  a  new  trial,  to  ad- 
mit after-discovered  evidence,  the  affidavit  of 
the  new  witness,  showing  what  he  will  testify 
to,  must  be  produced,  or  a  good  excuse  shown 
for  its  absence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  306^10;  Dec.  Dig.  §  150.»] 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  David  Jacobs  against  Andy  Wil- 
liams. A  verdict  for  plaintiff  was  set  aside, 
and  a  new  trial  granted,  and  plaintiff  brings 
error.    Reversed  and  rendered. 

R.  F.  Dunlap,  for  plaintiff  In  error.  Geo. 
W.  Williams,  for  defendant  in  error. 

POFFENBARGER,  J.  In  an  action  of 
trespass  for  assault  and  battery,  David  Jac- 
obs, a  traveling  salesman  of  Cincinnati,  Ohio, 
obtained  a  verdict  for  $1,000  against  Andy 
Williams^  in  the  circuit  court  of  Raleigh 
county,  on  the  12th  day  of  December,  1906. 
A  motion  to  set  it  aside,  as  being  contrary  to 
the  law  and  the  evidence,  was  overruled 
July  8,  1907.  and  Jud^rment  rendered.  On 
affidavits,  showing  alleged  newly  discovered 
evidence,  the  judgment  and  verdict  were  set 
aside  and  a  new  trial  allowed  July  18,  1907, 
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to  whicSi  last  order  a  writ  of  error  was  al- 
lowed. 

Preliminarily,  Insuflflclency  of  the  notice  to 
have  the  case  heard  in  this  court  out  of  Its 
grand  division,  insufficiency  of  the  appeal 
houd,  and  lack  of  authority  In  the  court  to 
allow  hills  of  exception  in  vacation,  within 
30  days  after  the  expiration  of  the  term  at 
which  the  Judgment  was  rendered,  withoHt 
express  reservation  of  power  to  do  so,  and 
also  to  allow  them  in  vacation,  after  the  in- 
tervention of,  or  at,  a  [q)ecial  term,  are  In- 
sisted upon.  The  notice  to  have  the  case 
heard  at  the  Wheeling  term,  in  1909,  was  giv- 
en more  than  30  days  before  the  first  day  of 
that  term,  and  it  was  accordingly  submit- 
ted at  that  term.  This  notice  was  in  exact 
conformity  with  the  requirement  of  section 
9,  c  113,  Code  1906.  One  objection  to  the 
bond  is  want  of  acknowledgment.  No  ac- 
knowledgment of  such  a  bond  is  necessary. 
Lyttle  V.  Cozard,  21  W.  Va.  183,  203.  It  Is 
also  said  the  plaintiff  did  not  sign  the  bond 
with  his  own  hand.  If  this  were  necessary, 
his  signature  to  the  bond  is  proven  to  be  in 
his  own  handwriting.  The  statute  does  not 
expressly  require  the  entry  of  an  order,  re- 
serving power  to  allow  bills  of  exception  in 
vacation.  It  is  remedial  and  should  be  liber- 
ally construed,  and  we  perceive  no  ground 
upon  which  this  condition  or  limitation  can 
be  added  by  the  court.  As  to  the  intervention 
of  a  special  term,  within  the  30  days  allowed, 
we  have  decided  that  the  statutory  period  is 
not  shortened  by  it.  Layne  v.  O.  Sc  O.  Rail- 
way Co.  (not  yet  officially  reported)  67  S.  B. 
1103. 

As  the  Judgment  was  set  aside  before  the 
end  of  the  term  at  which  it  was  rendered,  the 
court  had  undoubted  Jurisdiction  and  power 
to  annul  it  for  sufficient  reasons,  wherefore 
the  sole  remaining  inquiry  is  whether  it  erred 
in  doing  so. 

For  the  plaintiff  in  error,  It  is  urged  that 
the  defendant  in  error  has  not  brought  him- 
self within  the  rules,  governing  applications 
for  new  trials,  on  the  ground  of  newly  discov- 
ered evidence.  On  the  other  hand,  it  is  con- 
tended, not  only  that  these  rules  have  t)een 
complied  with,  but  also  that  errors,  commit- 
ted in  the  course  of  the  trial.  Justify  the  action 
of  the  court  in  setting  aside  the  verdict  If 
the  cross^ssignments  of  error  are  well  found- 
ed, it  is  obviously  unnecessary  to  inquire 
whether  the  matter  relied  upon  as  newly  dis- 
covered evidence  is  insufficient  in  any  respect 
As  the  law  of  that  subject  is  well  settled,  our 
decision  would  be  of  no  value  as  a  precedent. 
Nor  VTonld  it  be  valuable  as  a  declaration  of 
principle  in  this  action,  since,  on  a  new  trial, 
the  omitted  evidence  would  be  put  in. 

Proper  bills  of  exception  disclose  the  rul- 
ings, relied  upon  as  errors,  sufficient  to  sus- 
tain the  final  action  of  the  court.  The  record 
is  therefore  complete  and  shows  the  saving  of 
exceptions.  As  the  term  had  not  yet  ended, 
Uie  court  could  make  its  ultimate  conclusions 


conftorm  to  its  opinion  of  the  law,  arising  up- 
on the  facts.  Hence  the  setting  aside  of  the 
verdict  was  not  erroneous  merely  because 
ft  was  done  after  approval  thereof  and  rendi- 
tion of  Judgment  thereon. 

Though,  fn  respect  to  loss  by  interruption 
to  plaintifTs  business,  the  declaration  does 
not  allege  any  particular  vocation,  employ- 
ment or  business,  saying  only  that  he  was 
prevented  by  his  injuries  from  transacting  his 
necessary  affairs  and  business,  evidence  of  a 
special  and  particular  employment  namely, 
traveling  salesman  for  a  certain  firm,  and  in- 
terruption th^eof  for  about  2^  months,  was 
admitted,  causing  a  loss  of  $750,  and,  in  addi- 
tion thereto,  subsequent  loss  in  the  same  busi- 
ness, due  to  bad  health  and  impaired  earning 
power,  resultant  from  the  injuries  inflicted 
Only  a  part  of  this  evidence  was  objected  to, 
but  it  is  insisted  that  a  verdict  cannot  stand 
upon  it  either  wholly  or  partially,  though  ad- 
mitted without  objection,  and  some  of  our 
decisions  seem  to  sustain  this  view,  provided 
the  general  allegation  of  loss  of  business,  aid- 
ed by  failure  to  object  to  the  evidence  or  to 
call  for  spedflcation  of  the  particulars  of 
loss,  is  not  broad  enough  to  cover  this  ele- 
ment of  damages.  That  a  verdict  cannot  rest 
on  a  ground  of  liability  which  could  have 
been  alleged,  but  was  not  is  asserted  in 
Hawker  v.  Railroad  Co.,  15  W.  Va.  628»  36 
Am.  Rep.  825,  and  Snyder  v.  Wheeling  Blec. 
Ck).,  43  W.  Va.  661,  28  S.  E.  733,  89  L.  R.  A 
490,  64  Am.  St  Rep.  922. 

It  seems  equally  clear  that  the  element  of 
damages  in  question  here  is  special  and 
should  have  been  specially  pleaded,  since  in- 
terruption of  a  particular  vocation,  employ- 
ment or  business  is  not  the  necessary  result 
of  a  personal  injury,  and  presumptively 
known  to  the  defendant  A  declaration, 
claiming  damages  for  a  wrong,  must  indicate 
the  elements  of  the  damages  as  well  as  the 
ground  of '  liability.  General  damages,  such 
as  both  naturally  and  necessarily  flow  from 
the  wrongful  act  set  forth,  need  not  be  spe- 
cially pleaded;  but  many  results  may  nat- 
urally flow  from  such  an  act  that  are  not 
necessary  sequences,  and  these  must  be  spe- 
cially pleaded,  because  presumptively  the  de- 
fendant is  not  cognizant  of  them.  Without 
an  allegation  thereof,  the  declaration  gives 
no  notice  of  them.  Fleming  v.  Railroad  Co., 
51  W.  Va.  54,  41  S.  E).  168;  Yeager  v.  Blue- 
field,  40  W.  Va.  484,  21  S.  E.  752 ;  Pegram  v. 
Stortz,  31  W.  Va.  220,  239,  6  S.  E.  485. 

Under  the  common-law  rules  of  pleading, 
the  allegation  respecting  loss  to  business  is 
no  doubt  too  general  and  indefinite.  It  fails 
to  show  what  the  vocation,  calling  or  busi- 
ness of  the  plaintiff  was,  how  long  it  was 
interrupted  and  the  amount  of  loss  occasion- 
ed by  the  interruption.  These  are  all  ini' 
portent  elements  or  factors,  which 'the  de- 
fendant cannot  be  deemed  to  have  known. 
He  was  entitled  to  notice  of  intention,  on  the 
part  of  the  plaintiff,  to  prove  them  as  a  part 
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of  his  case.  Before  the  comm<Hi-law  mlee 
of  pleading  were  amended  and  simplified  by 
statutes,  a  special  demurrer  might  have 
reached  these  omissions  and  enabled  the  de- 
fendant to  have  compelled  an  amendment  of 
this  portion  of  the  declaration,  or  caused  it 
to  be  stricken  out,  in  the  event  of  a  refusal 
to  amend  it.  But  the  special  demurrer  has 
been  abolished  by  section  29,  c.  125,  Code 
1906,  4  Min.  Ins.  pt.  1,  p.  745.  This  statute 
says  the  court  shall  not  regard  any  defect 
or  imperfection  In  the  declaration  or  plead- 
ings, on  demurrer,  except  in  the  case  of  a 
plea  In  abatement,  unless  something  has  been 
omitted  so  essential  to  the  action  or  defense 
that  judgment  according  to  law  and  the  very 
right  of  the  cause  cannot  be  given.  Section 
3  of  chapter  134  of  the  Code  of  1906  further 
provides  that  no  judgment  shall  be  reverse<l 
for  any  defect.  Imperfection,  or  omission  In 
the  pleadings,  which  could  not  be  regarded 
on  demurrer.  As  there  Is  no  longer  a  spe- 
cial demurrer,  and  an  allegation  of  loss,  oc- 
casioned by  a  wrongful  Interruption  to  busi- 
ness, states  a  cause  of  action,  It  is  Impossible 
to  see  how  the  omissions  above  mentioned 
could  be  reached  or  complained  of  by  demur- 
rer. The  case  therefore  seems  to  fall  clear- 
ly within  these  statutory  provisions.  This 
element  of  damages  from  loss  of  business  is 
lodged  In  the  declaration.  It  has  not  been 
wholly  omitted.  If  It  had  been,  the  statutory 
provision,  last  above  referred  to,  would  not 
aid  the  declaration.  HoUlday  v.  Myers,  11 
W.  Va.  293;  Long  v.  Campbell,  37  W.  Va. 
665,  17  S.  E.  197.  Though  it  Is  in  the  dec- 
laration, and  beyond  the  reach  of  a  demur- 
rer, it  Is  nevertheless  so  general  and  in- 
definite as  not  to  fully  apprise  the  defendant 
of  material  facts,  without  notice  of  which  he 
may  be  placed  at  great  disadvantage  In  the 
trial  of  the  case.  But  the  law  wisely  as- 
sumes that  the  defendant  has  knowledge  of 
all  the  particulars  In  many  caaes  and  does 
not  need  the  aid  of  a  spedflcation  thereof 
In  the  declaration.  Accordingly,  a  means  of 
obtaining  the  same  is  provided  In  case  he 
does  need  it.  Section  46  of  chapter  130  of 
the  Code  of  1906  empowers  the  court  to  order 
a  statement  of  the  particulars  of  the  claim 
or  ground  of  defense  to  be  filed,  and  the  de- 
fendant may  always  demand  and  obtain  It 
In  actions  ex  delicto  as  well  as  actions  ex 
contractu,  when  It  appears,  from  the  nature 
of  the  case,  to  be  necessary.  Transportation 
Co.  V.  Oil  Co.,  50  W.  Va.  611,  622,  40  S.  B. 
591,  56  L.  R.  A.  804,  88  Am.  St  Rep.  895: 
Clarke  v.  Railroad  Co.,  39  W.  Va,  732,  740, 
20  8.  S.  696;  Wheeling  v.  BUck,  25  W.  Va. 
266.  If  a  party  fail  or  refuse  to  comply  with 
such  an  order,  the  court  may  exclude  evi- 
dence of  any  matter  not  described  in  the 
pleadings  plainly  enough  to  give  the  opposite 
party  notice  of  its  character.  This  provi- 
sion amply  protects  any  person  from  dan- 
ger of  surprise,  resulting  from  generality  and 
indefinlteness  in  pleadings.    No  demand  for 


such  a  statement  was  made  In  tMs  action. 
The  defendant  allowed  the  evidence  to  go 
In  without  any  objection.  From  all  this  It 
may  be  well  assumed  that,  being  fully  advis- 
ed of  all  the  facts  relied  upon  by  the  plain- 
tiff, he  waived  his  right  to  a  more  definite 
and  particular  statement  of  the  facts  enter- 
ing into  the  measure  of  damages.  Our  con- 
clusion, therefore,  is  that  he  could  not  com- 
plain of  the  admission  of  the  evidence  of 
special  damages,  under  this  allegation  of  the 
declaration,  on  his  motion  to  set  aside  the 
verdict,  and  cannot  now  rely  upon  It  to  sus- 
tain the  action  of  the  court  below  in  revers- 
ing Its  judgment  and  setting  aside  the  verdict 
In  other  words,  we  think  this  element  ot 
ground  of  damages  was  specially  pleaded,  as 
the  law  requires,  but  so  generally  and  broad- 
ly stated  as  to  entitle  the  defendant  to  a 
specification  of  the  particulars  thereof.  Hence 
it  fully  covers  the  evidence  omitted,  and  the 
omission  of  specification  constitutes  no  ground 
for  a  new  trial. 

Instructions  Nos.  1  to  5,  given  at  the  In- 
stance of  the  plaintiff,  are  complained  of  be- 
cause they  ignore  the  Issue  joined  on  the  de- 
fendant's plea  of  son  assault  demesne.  In 
this  connection  It  Is  to  be  observed  that  In- 
struction No.  5  is  not  open  to  this  charge. 
It  submits  to  the  jury  the  question  whether 
the  plaintiff  offered  any  violence  to  the  de- 
fendant It  is  very  doubtful,  too,  whether 
the  evidence  justified  any  instruction  on  that 
subject  There  Is  no  evidence  of  any  at- 
tempt, on  the  part  of  the  plaintiff,  to  strike 
the  defendant,  nor  of  any  necessity  of  self- 
defense  on  the  part  of  the  latter.  If  all  the 
testimony  adduced  by  him  is  true,  It  proves 
no  more  than  that  there  was  a  quarrel,  dur- 
ing which  he  followed  the  plaintiff  from  his 
porch  out  Into  and  along  the  street,  until 
he  (the  plaintiff)  raised  his  hands  as  If  to 
strike  him,  whereupon  the  defendant  kicked 
the  plaintiff  In  the  abdomen  and  thereby 
caused  him  to  fall,  and  struck  him  several 
blows.  If  there  was  any  attempt  on  the  part 
of  the  latter  to  strike.  It  was  Induced  by 
the  conduct  of  the  former.  According  to 
his  own  testimony,  he  followed  him  and  en- 
deavored to  compel  him  to  desist  from  talk- 
ing back  In  response  to  what  had  been  said 
to  him.  However  this  may  be,  one  of  the 
Instructions  submits  the  question  to  the 
jury,  and  that  Is  sufficient 

Three  of  the  witnesses,  Owen  Davis,  W.  R. 
Arms,  and  Dr.  M.  F.  French,  whose  affidavits 
disclosed  evidence  not  Introduced,  reside  In 
and  near  the  town  of  Beckley,  in  which  the 
assault  was  made  and  the  trial  had.  Dr. 
French  had  been  summoned  as  a  witness  In 
the  case  by  both  parties,  but  neither  of  them 
had  called  him  to  the  witness  stand,  though, 
on  one  or  more  of  the  trials,  he  was  present 
In  court  His  testimony  Is  now  desired  upon 
the  question  of  the  extent  of  the  plalntlfTs 
Injuries.  He  had  malted  upon  and  treated 
him  immediately  after  they  were  Infiicted. 
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The  ezcnse  offered  for  not  having  called  Dr. 
French  is,  that,  before  the  trial,  he  did  not 
make  the  statements  to  the  defendant  he  is 
now  willing  to  make,  or  did  not  state  fully 
what  he  will  now  testify  to,  and  had  failed 
and  refused  to  make  the  statement  he  is  now 
willing  to  make.  Defendant's  affidavit  does 
not  show  what  statements  Dr.  French  did 
make  to  him  before  the  trial,  though  it  ex- 
pressly admits  a  conversation  with  him  as  to 
his  knowledge  and  willingness  to  testify,  nor 
does  it  show  what  questions  were  propounded 
to  him,  to  elicit  the  facts  he  is  expected  to 
prove.  It  may  be  that  Dr.  French  stated  sub- 
stantially what  he  will  now  swear  to,  but  in 
somewhat  different  terms.  The  affidavit  does 
not  show  any  material  difference  between  the 
statements  made  and  the  testimony  now  pro- 
I>08ed.  It  wholly  fails  to  make  out  a  case  of 
deception  on  the  part  of  the  witness.  If  a 
party,  having  a  witness  within  his  reach  and 
advised  of  his  knowledge  of  material  facts, 
can  be  excused  from  introducing  him,  on  the 
ground  of  unfavorableness  of  his  testimony, 
and  then  allowed  to  obtain  a  new  trial  by 
showing  that  his  testimony  will  be  favorable, 
he  should  be  required  to  show  that  he  has 
been  misled  by  false  statements  of  the  wit- 
ness or  an  absolute  refusal  on  his  part  to  dis- 
close what  he  knows.  It  is  certainly  not 
enottgh  simply  to  establish  a  variance  be- 
tween his  statements,  without  setting  them 
forth  so  as  to  enable  the  court  to  see  whether 
that  variance  is  substantial  or  material.  We 
are  wholly  unable  to  perceive,  from  anything 
in  this  affidavit,  that  the  substance  of  Dr. 
French's  proposed  testimony  was  not  fully 
known  to  the  defendant  before  the  trial.  So 
far  as  we  can  see,  it  is  not  newly  or  subse- 
quently discovered  evidence  at  all.  In  view 
of  this,  inquiry  as  to  diligence,  cumulative- 
ness   and  decisiveness   is  unnecessary. 

The  affidavit  respecting  the  testimony  of 
Davis  and  Arms  is  equally  unsatisfactory  and 
inconclusive.  The  men  resided  in  the  vicin- 
ity of  the  defendant.  He  does  not  show  that 
he  ever  interviewed  them  or  made  any  effort 
to  ascertain  what  they  would  testify  to,  nor 
that  he  was  not  aware  of  their  knowledge  of 
the  case.  He  only  says  the  testimony  they 
proposed  to  give  was  not  made  known  to  him 
nntil  after  the  trial,  and  that  he  used  all  dili- 
gence and  every  means  within  his  power  to 
procure  the  testimony  of  witnesses  respecting 
matters  material  to  his  defense.  This  is  a 
mere  conclusion.  The  rules  applicable  to 
new  trials  for  newly  discovered  evidence  re- 
quire a  statement  of  the  particular  efforts 
made  to  obtain  the  evidence,  and  whether 
due  diligence  was  used  is  a  question  for  the 
court,  arising  upon  the  facts.  He  states  no 
effort  to  find  out  what  these  witnesses  would 
Mve  said,  and  does  not  deny  previous  knowl- 
edge of  their  value  to  him  as  witnesses.  On 
this  point,  his  affidavit  is  evasive.  He  asks 
the  court  to  infer  what  it  was  incumbent  up- 


on him  to  state  in  plain  terms.  We  cannot 
see  the  exercise  of  any  diligence  as  to  these 
witnesses. 

After  the  plaintiff  had  partially  recovered 
from  his  injuries,  he  started  to  his  home  in 
Cincinnati,  Ohio,  but,  becoming  weary  or 
feeling  bad,  he  stopped  at  Thurmond  and 
spent  a  night  at  the  Dun  Glenn  HoteL  The 
defendant  proposes  to  prove,  by  one  Henry 
Jenks,  who  was  then  a  porter  at  said  hotel, 
certain  facts  tending  to  show  that  the  plain- 
tifTs  injuries  were  not  serious.  The  affidavit 
of  Jenks  is  not  produced,  but  that  of  Geo.  W. 
Williams,  who  says  he  talked  with  Jenks  and 
obtained  this  information  from  him,  is  filed. 
Even  if  the  evidence  were  important  and  due 
diligence  had  been  shown,  it  would  have  been 
necessary  to  file  the  affidavit  of  the  witness 
himself  as  to  what  he  wonld  testify  to,  or 
show  a  good  excuse  for  not  having  done  so. 
State  V.  Stowers,  66  S.  E.  323 ;  Hale  v.  Pack, 
10  W.  Va.  145;  Strader  v.  Goff,  6  W.  Va. 
258;  Brown  v.  Bpeyers,  20  Grat  (Va.)  296. 
No  excuse  whatever  is  offered  for  the  ab- 
sence of  the  affidavit  of  Jenks.  This  renders 
unnecessary  any  further  Inquiry  in  respect 
to  this  testimony. 

In  view  of  these  principles  and  conclusions, 
we  are  of  the  opinion  that  the  court  commit- 
ted no  error  In  the  trial  of  the  case,  but  that 
it  did  err  in  reversing  its  Judgment  and  set- 
ting aside  the  verdict  upon  the  motion  for  a 
new  trial  for  alleged  newly  discovered  evi- 
dence. 

We,  therefore,  reverse  and  set  aside  the  or- 
der, entered  on  the  18th  day  of  July,  1907, 
reinstate  the  verdict,  found  on  the  12th  day 
of  December,  1906,  and  render  a  Judgment 
thereon  for  the  plaintiff,  with  interest  on  the 
amount  thereof  from  the  12th  day  of  Decem- 
ber, 1906,  the  date  of  the  verdict,  and  hia 
costs  in  the  court  below,  as  well  as  costs  and 
damages  according  to  law  in  this  court,  all 
of  which  will  be  certified  to  the  circuit  court 
of  Raleigh  county.  • 


«7  W.  Va.  850) 
FARLEY  V.  NORFOLK  ft  W.  RT.  CO. 

(Supreme  Court  of  Appeals  of  West  Virgmia. 

.  April  26,  1910.) 

(ByUabus  hy  the  Court.) 

1.  Cabbiebs  (§  336*)— Injury  to  Passengeb— 
contributoey  negligence  —  aughtixo 
FROM  Moving  Train. 

A  passenger  who  attempts  to  alight  from  a 
moving  railroad  train,  when  he  knows  it  is 
dangerous  to  do  so,  and  is  injured  thereby,  is 
guilty  of  such  negligence  as  will  preclude  re- 
covery, notwithstanding  he  may  have  been  di- 
rected or  told  by  the  conductor  to  get  off. 

[Ed.    Note.— For    other    cases,    see    Carrien, 
Cent  Dig.  fi  1361% ;    Dec  Dig.  §  336.*1 

2.  NEGLTGBNCE  (I  67*)— CONTBIBUTORT  NEO* 
IJOENCE. 

One  is  not  bound  to  assume  the  risk  of  a 
known  danger  because  he  is  directed  to  do  so 
by  another.     He  must  think  and  act  for  him- 


*For  otlier  cases  tee  same  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  ^ndoxts 
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self,  and,  if  he  relies  upon  another's  judgment 
and  does  an  act,  contrary  to  his  own  sense  of 
prudence,  he  is  negligent 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |§  90,  91;    Dec.  Dig.  t  67.*] 

8.  Carbiebs  (§  336*)— Injury  to  Passenger— 
Contributory  Neougencb  —  Following 
Direction  op  Employ^. 

A  railroad  company  is  not  liable  for  the 
act  of  its  agent  or  conductor  in  negligently 
directing  a  passenger  to  jump  from  a  moving 
train,  when  the  circumstances  show  that  the 
danger  was  obvious  to  the  passenger  himself, 
and  when  no  force  or  threats  were  used  to  eject 
him. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  136^ ;    Dec.  Dig.  §  836.*] 

4.  Carriers  (|  333*)- Injury  to  Passenger- 
Contributory  Negligence  —  Alighting 
FROM  Moving  Train. 

Negligence  of  a  railroad  company  In  failing 
to  stop  its  train  long  enough  at  a  station  to 
permit  passengers  to  alight  will  not  absolve  a 
I>a6senger  from  negligence  in  attempting  to 
alight  from  the  train  after  it  has  again  been 
put  in  motion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  1398;   Dec  Dig.  §  338.*] 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  J.  H.  Farley  against  the  Norfolk 
ft  Western  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Wyndham  Stokes  and  Graham  Sale,  for 
plaintiff  in  error.  R.  R.  Smith  and  G.  L. 
Counts,  for  defendant  in  error. 

WILLIAMS,  J.  Plaintiff  was  a  passenger 
on  one  of  the  trains  of  the  Norfolk  &  West- 
em  Railway  Company  on  the  6th  of  April, 
1906,  going  from  the  town  of  Welch  to 
Davy,  in  McDowell  county,  and  In  attempting 
to  alight  after  the  train  had  pulled  out  from 
Davy  and  was  moving  rapidly  he  was  thrown 
violently  to  the  ground  and  injured.  He 
brought  an  action  against  the  railroad  com- 
pany, and  recovered  a  verdict  and  Judgment 
for  $150.  To  this  judgment  defendant  ob- 
tained a  writ  of  error  from  this  court.  There 
was  a  demurrer  to  the  declaration  which  the 
court  overruled,  and  this  action  of  the  court 
is  one  of  the  errors  complained  of. 

Should  not  the  demurrer  to  the  declaration 
have  been  sustained?  Do  not  the  averments 
in  the  declaration  show  such  negligence  in 
plaintiff  as  should  prevent  his  recovery?  If 
BO,  the  declaration  is  bad,  and  the  demurrer 
should  certainly  have  been  sustained.  The 
declaration,  in  part,  is  as  follows:  "Plaintiff 
avers  that  he  went  to  the  rear  door  of  the 
car  of  defendant's  train  in  order  to  get  off, 
but,  finding  the  door  locked,  plaintiff  started 
to  return  to  the  front  door  of  said  car,  but 
by  the  time  plaintiff  bad  gotten  half  way 
from  the  rear  door  of  said  car  to  the  front 
door  of  said  car  the  said  train  was  starting 
from  the  station,  and  the  conductor  in  charge 
of  said  train  had  closed  the  door,  and  plain- 
tiff avers  that  then  he  informed  the  said  con- 
ductor that  he  wanted  to  get  off  said  train 


at  the  said  station  at  Davy,  and  that  he  had 
been  unable  to  get  off  said  train  on  account 
of  the  rear  door  being  locked,  and  thereupon 
the  said  conductor  opened  the- door  of  said 
car  and  plaintiff  stepped  down  on  the  plat- 
form, holding  to  the  guard,  and  plaintiff 
avers  that  the  said  train  was  then  running  at 
a  rate  of  speed  which  made  it  extremely  dan- 
gerous for  one  to  get  off  said  train  without 
suffering  serious  bodily  injury.  The  conduct- 
or of  said  train,  who  had  entire  control  of 
same  for  said  company,  then  and  there  di- 
rected the  said  plaintiff  to  get  off  said  train, 
and  refused  to  stop  said  train  to  enable  said 
plaintiff  to  do  so  with  safety,  but  told  said 
plaintiff  to  jump.  Then  said  plaintiff  then 
and  there,  under  the  direction  of  said  con- 
ductor, endeavored  as  best  he  could  to  get 
off  said  train,  and  used  every  care  and  pre- 
caution so  to  do  without  injury,  but  said 
train  was  running  at  such  a  rate  of  speed 
that  in  Jumping  from  it  to  the  ground  said 
plaintiff  received  great  bodily  injury,  and 
became  sick,  sore,  lame,  and  disabled  for  the 
space  of  three  months,"  etc.  Do  these  allega- 
tions not  show  that  plaintiff  himself  knew  at 
the  time  he  attempted  to  alight  ftom  the 
train  that  it  was  dangerous  to  do  so,  and  did 
he  not  himself  assume  the  risk?  If  so,  he 
would  not  be  entitled  to  recover,  because  in 
such  case  his  own  negligence  is  the  proximate 
cause  of  his  injury.  We  think  these  aver- 
ments unquestionably  show  that  plaintiff 
knew  that  it  was  then  dangerous  to  under- 
take to  get  off  the  train,  because  of  the 
speed  at  which  it  was  then  moving.  Does 
the  conductor's  direction  to  him  to  jump 
while  the  train  was  in  motion  relieve  him  of 
contributory  negligence?  Was  he  bound  to 
observe  this  direction?  It  Is  not  alleged  that 
the  conductor  ordered  him  to  get  off,  or 
threatened  him  with  any  violence  if  he  did 
not  get  off.  The  declaration  simply  alleges 
that  said  conductor  was  wantonly  and  will- 
fully negligent  in  directing  him  to  get  off. 
But  plaintiff  was  not  bound  to  heed  this  di- 
rection, and,  if  he  knew  that  the  train  was 
running  so  rapidly  that  it  was  then  danger- 
ous to  undertake  to  get  off,  he  was  not  bound 
to  take  the  risk  simply  because  the  conductor 
told  him  to  Jump.  If  he  relied  on  the  con- 
ductor's Judgment  and  took  the  risk  of  Jump- 
ing contrary  to  his  own  dictates  of  prudence, 
this  itself  was  negligence.  The  general  rule 
of  law  applicable  to  the  case  of  a  person 
alighting  from  a  moving  train  is  thus  stated 
in  a  number  of  cases:  "A  passenger  is  not 
guilty  of  negligence  per  se  In  Jumping  from 
a  moving  train  by  the  advice  or  order  of  the 
conductor  or  other  authorized  servant  of  the 
carrier,  on  whose  opinion  or  Judgment  In  the 
matter  he  has  a  right  to  rely,  if  the  danger 
of  such  act  would  not  be  apparent  to  a 
man  of  ordinary  prudence."  Railroad  C6.  v. 
Schaufler,  75  Ala.  136;  Railroad  Co.  v.  Winn, 
93  Ala.  306.  9  South.  509:  Railway  Co.  v. 


*For  other  caa^t  Me  ■ame  topio  and  section  NUMBBR  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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Kronse,  30  Ohio  St  222.  The  dedaration  in 
the  present  case  does  not  measure  np  to  tills 
rule.  It  does  not  allege  that  plaintiff  did  not 
know  that  It  was  dangerous  to  attempt  to 
alight  from  the  train;  on  the  contrary,  it  al- 
leges, in  effect,  that  the  act  was  an  extreme- 
ly dangerous  one,  and  from  his  failure  to  al- 
lege that  he  did  not  know  it  was  dangerous 
and  therefore  did  it  in  reliance  upon  the  con- 
ductor's superior  knowledge  it  must  be  in- 
ferred that  he  acted  voluntarily  and  on  his 
own  Judgment  It  is  to  be  further  inferred 
from  the  alleged  speed  of  the  train  that  no 
prudent  man  would  have  assumed  the  risk 
of  a  danger  so  apparent  The  question  of 
plaintiff's  negligence  Is  thus  reduced  to  a 
question  of  law,  because,  in  performing  the 
act  which  was  the  proximate  cause  of  his 
Injury,  he  voluntarily  assumed  the  risk  of  an 
obvious  danger  which  no  reasonably  prudent 
man  would  have  assumed. 

Some  force  or  threats  to  eject  a  passenger 
must  have  been  used  before  he  can  be  justi- 
fied in  attempting  to  alight  from  a  rapidly 
moving  train.  Railroad  Go.  v.  Schaufler,  75 
Ala.  136;  Railroad  Go.  v.  Winn,  93  Ala.  306, 
9  South.  509 ;  Railway  Go.  v.  Krouse,  30  Ohio 
St  222.  "If  the  car  is  in  rapid  motion,  or 
other  circumstances  exist  which  indicate  that 
it  is  dangerous  to  alight,  neither  the  advice 
nor  direction  of  the  conductor  will  justify 
the  act.'*  2  Wood  on  Railroads,  p.  1320.  His 
getting  off  was  a  volimtary  act,  even  though 
done  at  the  suggestion  or  request  of  the  de- 
fendant's agent  The  defendant  may  have 
been  negligent  in  not  stopping  its  train  long 
enough  at  Davy  to  permit  plaintiff  to  get  off. 
This  is  alleged  and  is  therefore  admittedly 
true  on  demurrer,  but  the  negligence  of  de- 
fendant in  that  particular  is  not  decisive  of 
the  case,  because  that  was  not  the  proximate 
cause  of  the  injury.  Plaintiff  could  have  re- 
mained on  the  train  until  the  next  station 
was  reached,  and  would  liave  had  his  action 
against  the  defendant  for  damages,  if  any  re- 
sulted therefrom.  ''The  failure  of  the  rail- 
way company  to  stop  at  a  station  sufficiently 
long  to  enable  a  passenger  to  alight  will  not 
absolve  him  from  the  duty  of  using  care  and 
prudence."  Railroad  Go.  v.  Houston,  95  U. 
S.  697,  24  L.  Ed.  542 ;  Railroad  Go.  v.  Leslie, 
57  Tex.  83;  Railroad  Go.  v.  Schaufler,  75  Ala. 
136.  In  the  present  case  the  proximate  cause 
of  the  injury  was  the  alighting  from  the  mov- 
ing train,  and  not  the  failure  to  stop  the 
train  long  enough  at  the  station  to  allow  the 
passengers  to  get  off.  Was  the  act  of  jump- 
ing off  the  moving  train  a  voluntary  dr  an 
involuntary  act  of  plaintiff?  The  declara- 
tion does  not  allege  that  he  was  Induced  by 
force  or  threats  of  the  conductor  to  jump. 
He  was  simply  told  or  directed  by  him  to  do 
so.  Consequently  it  was  plaintiff's  voluntary 
act  The  declaration  also  alleges  that  "the 
train  was  then  running  at  a  rate  of  speed 
which  made  it  extremely  dangerous  for  one 
to  get  off  said  train  without  suffering  serious 
bodily  Injury."    Plaintiff  voluntarily  assumed 


the  risk  of  danger  consequent  upon  the  per- 
formance of  his  own  act  which  was  the  prox- 
imate cause  of  his  injury,  and  cannot  recov- 
er. There  is  no  lawful  excuse  alleged  for  his 
rash  and  unreasonable  act;  and  his  injury  is 
the  result  of  his  own  negligence. 

In  Hoylman  v.  Railroad  Go.,  65  W.  Va.  264, 
64  S.  E.  536,  22  L.  JEt  A.  (N.  S.)  741,  the  law 
is  thus  stated  In  the  first  point  of  the  syllabus : 
"The  general  rule  is  that  passengers  getting 
off  a  moving  railroad  train  are  chargeable 
with  contributory  negligence,  and  cannot  re- 
cover for  injuries  received  ttierefrom."  We 
think  this  law  applies  with  full  force  to  the 
present  case,  because  there  is  no  allegation 
in  the  declaration  which  denies  that  plaintiff 
voluntarily  assumed  the  risk  of  a  danger 
known  to  himself  at  the  time,  and  no  allega- 
tion that  he  was  forced  to  do  the  act  against 
his  wllL  The  circumstances  in  the  Hoylman 
Gase  were  very  similar  to  the  circumstances 
in  the  present  case,  except  that  In  that  case 
the  conductor  did  not  direct  or  suggest  to  de- 
ceased to  get  off.  In  that  case,  as  in  this,  the 
train  had  stopped  for  a  short  time  at  the 
station  and  the  pass^igers  had  all  gotten  off 
while  the  train  was  standing,  except  Hoyl- 
man's  intestate,  who  attempted  to  alight  aft- 
er the  train  had  started  and  was  moving  with 
accelerated  speed,  and  In  doing  so  was  killed. 
The  principles  of  law  announced  in  that  case 
determine  the  present  case  in  favor  of  the  de- 
fendant The  demurrer  to  the  declaration 
should  have  been  sustained. 

Inasmuch  as  the  cause  will  be  remanded 
with  leave  to  plaintiff  to  amend  his  declara- 
tion, the  only  other  assignment  of  error  we 
will  consider  Is  the  one  relating  to  the  giving 
of  Instructions  Xos.  1  and  2  for  plaintiff.  Na 
1  is  as  follows:  "The  court  instructs  the 
jury  that  the  law  in  tenderness  of  human  life 
and  limbs  holds  railroad  companies  liable  tar 
the  slightest  negligence,  and  compels  them  to 
repel  by  satisfactory  proofs  every  imputation 
of  such  negligence.  When  carriers  undertake 
to  convey  passengers  by  the  powerful  but 
dangerous  agency  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  the  great- 
est possible  care  and  diligence.  Any  negli- 
gence or  default  In  such  cases  makes  such 
carriers  liable  in  damages  under  the  statute" 
lliis  instruction  is  correct  as  a  general  prop- 
osition of  law,  but,  to  make  it  applicable  to 
the  facts  In  the  present  case,  it  should  hare 
been  qualified  with  some  such  language  as 
follows,  "provided,  however,  sudi  negligence 
Is  the  proximate  cause  of  the  injury  com- 
plained of.'*  Even  If  defendant  had  been  neg- 
ligent in  falling  to  etop  at  the  station  soffl- 
clently  long  to  enable  passengers  to  alight, 
such  negligence  could  not  have  been  the  prox- 
imate cause  of  the  Injury.  The  jumping  from 
the  train  while  it  was  In  rapid  motion  was 
the  proximate  cause  of  the  injury,  and  the 
right  of  the  case  depends,  as  we  have  before 
said,  upon  the  question  whether  or  not  plain- 
tiff can  show  any  lawful  excuse  for  doing  an 
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act  which  Is  Inherently  negligent  Instruction 
No.  2  is  subject  to  the  same  objection  as  No. 
1.  because  it  assumes  that  the  failure  to  stop 
the  train  at  Davy  long  enough  for  the  pas- 
sengers to  get  off  was  the  negligent  act  that 
caused  plaintiff's  injury.  But  neither  of 
these  is  a  binding  instruction,  neither  of  them 
tells  the  Jury  that,  in  the  event  they  find  de- 
fendant did  not  stop  its  train  long  enough, 
they  must  find  for  the  plaintiff,  and  the  gen- 
eral propositioil  of  law,  as  expressed  in  them, 
is  qualified  by  the  two  instructions  given  on 
request  of  defendant  which  more  aptly  state 
the  law  applicable  to  the  facts  in  the  case. 
So  that,  taking  all  the  instructions  together, 
both  those  for  plaintiff  and  those  for  defend- 
ant, in  the  form  in  which  they  appear  in  the 
record,  we  can  see  that  no  prejudice  was  done 
defendant  by  giving  plalntiCTs  Nos.  1  and  2, 
although  they  should  have  been  modified  as 
we  have  suggested  in  order  to  make  them  ap* 
plicable  to  the  facts. 

The  Judgment  of  the  circuit  court  of  Mc- 
Dowell county,  rendered  on  the  29th  of  July, 
1908,  will  be  reversed,  the  verdict  of  the  Jury 
set  aside,  and  the  case  remanded,  with  leave 
to  plaintiff  to  amend  his  declaration. 


(67  w.  Vs.  sse) 

IRVIN  et  al.  v.  STOVER  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  26,  1910.) 

(Sytlahua  5y  the  Court,) 

1.  Husband  and  Wife  ({  14*)— Deeds  (| 
128*)  —  Estates  Cheated  ~  Estate  by  En- 
tireties FOE  LiiFE  —  Contingent  RibcAiN- 

DEB. 

A  deed  to  T.  S.  and  M.  J.  S..  bis  wife, 
contains  the  following  clause,  viz.:  *^o  be  held 
by  them  as  a  homestead  for  themselves,  and 
after  them  to  their  heirs,  one  hundred  acres  of 
land."     Held: 

I.  llie  husband  and  wife  take  an  estate  by 
entireties  for  life  only,  with  the  right  of  sur- 
vivorship. 

II.  Under  the  statute  abolishing  the  rule  In 
Shelley*s  Case,  the  heirs  of  the  husband  and 
the  heirs  of  the  wife,  respectively,  take  a  con- 
tingent remainder. 

III.  Upon  the  death  of  either  husband  or 
wife,  title  to  one  undivided  moiety  of  the  land 
vests  immediatelv  in  his,  or  her,  heirs,  as  the 
case  mav  be,  subject  to  the  life  estate  in  the 
whole  or  the  surviving  life  tenant;  and,  upon 
the  death  of  the  survivor,  title  to  the  otner 
moiety  vests  in  his,  or  her,  heirs. 

WEd.  Note.— For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  t  TSj  Dec.  Dig.  fi  14  ;♦  Deeds, 
Gent.  Dig.  |§  413-416;   Dec.  Dig.  §  128.*] 

2L  Deeds  (fi  93*)--Constbuction— Intention 
OF  Parties. 

In  construing  deeds,  as  well  as  wills,  the 
purpose  is  to  ascertain  the  Intention  of  the  par- 
ties, and,  when  the  intention  is  thus  ascertain- 
ed, it  will  be  effectuated,  unless  It  contravenes 
some  principle  of  law. 

[Ed.  Note.— For  other  cases,  see  Dieeds,  Cent 
Dig.  SI  231,  232;   Dec.  Dig.  §  93.*1 


S.  Husband  and  Wife  (|  14*)- 

ICAINDER     TO     "THEIB     EDEIBS'^ 


-Deeds— -Re- 
—  Pbbsitmp- 


TIONS. 

Where  an  estate,  in  lands  is 
husband  and  wife   for  life  with 
"their  heirs,**  the  presumption  of 
the  heirs  of  each,  as  a  separate 
moiety  of  the  remainder. 

[Ed.  Note.— For  other  cases,  see 
Wife,  Cent.  Dig.  §  73;    Dea  Dig 


grKoted  to  a 

re  ma  i  ode.-    .o 

]nvc   •!»    t^nt 

class,  tai^e  a 

Husband  and 
.  »  14.*] 


4.  Deeds  (§  123*)— Construction— "Heirs.*' 

The  word  "heirs,"  when  used  in  an  instru- 
ment of  conveyance  to  designate  the  class  of 
persons  to  whom  an  estate  is  conveyed,  should 
be  given  its  legal  and  technical  meaning,  un- 
less there  is  s<Hne  other  language  in  the  con- 
veyance clearly  showing  that  the- word  was  in- 
tended to  have  a  different  meaning,  or  unless 
the  circumstances  of  the  case  are  inconsistent 
with  such  meaning. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fi  416 ;    Dec.  Dig.  §  123.^. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241-3265;    vol.  8,  pp.  7077.  7678.J 

5.  Partition  (J  16*)  —  Right  to  Remedy  — 
Persons  Seised  in  Common  and  Entitled 
to  poi^esbion. 

Wlien  two  or  more  persons  are  seised  In 
common  of  the  same  tract  of  land  and  are  en- 
titled to  the  possession,  they  maj  have  parti- 
tion, regardless  of  their  source  of^  title. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  fi  52;    Dec.  Dig.  I  16.*] 

6.  Judgment  (8  654*)  —  Conclusiveness  — 
Matters  Concluded. 

A  decree  entered  in  a  suit  brought  by  a 
creditor  attacking  a  deed  as  fraudulent  as  to 
his  debt,  which  sets  aside  the  deed  only  as  to 
hi9  debt  and  directs  a  sale  of  the  land,  has  no 
effect  upon  the  title  conveyed  by  the  deed,  when 
it  appears  that  there  was  no  sale  under  the  de- 
cree, and  that  the  suit  was  afterwards  dismissed 
on  motion  of  the  attacking  creditor. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1105 ;    Dec.  Dig.  §  654.*] 

7.  Estoppel  (fi  '38*)— Deeds—Afteb-Acquibed 
Title. 

Where  one,  having  only  a  life  estate  in 
land,  makes  a  deed  purporting  to  grant  it  in  fee, 
and  covenants  to  warrant  generally  the  title, 
and  afterwards  acquires  title  adverse  to  the  title 
granted,  such  after-acquired  title  will  pass  by 
way  of  estoppel  to  his  grantee  or  those  claim- 
ing under  mm. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  dd-107 ;  Dec.  Dig.  i  38.»] 

8.  Husband  and  Wife  (§  14*)— Estate  by 
Entireties  —  Survivorship  —  Statutobt 
Provisions. 

Section  18,  c.  71,  Code  1906,  does  not  abol- 
ish the  right  of  survivorship  between  husband 
and  wife  in  a  joint  estate  held  by  them  for 
life  only.  Survivorship  as  to  such  an  estate 
remains  as  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  73;    Dec  Dig.  §  14.*] 

Appeal  from  Clrcnit  Conrt,  Raleigh  Coanty. 

Action  by  Penira  Irvln  and  others  against 
Burdlne  Stover  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Reversed 
and  remanded. 

Watts,  Davis  ft  Davis  and  E.  Conner  Hall, 
for  appellants.    File  &  File,  for  appellees. 

< 

WILLIAMS,  J.  This  is  an  ax^peal  from  a 
decree  of  the  clrcnit  conrt  of  Raleigh  county 


•For  other  cams  see  same  topio  and  section  NUMBER  In  Deo.  &  Am.  Digs.  Id07  to  date,  &  Reporter  Indexes 
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rendered  on  the  14t]i  day  of  December,  1905,  i 
upon  a  bill  for  the  partition  of  a  tract  of 
100  acres  of  land.    A  short  statement  of  the, 
'act?!  ts  necessary  to  a  correct  understanding 
ui  the  Qu-estlons  of  law  presented. 

On  the  11th  of  February,  1807,  Lewis  Sto- 
ver and  wife  granted  to  their  son,  Tolllson 
Stover,  and  Martha  Jane,  his  wife,  100  acres 
of  land,  which  is  the  same  sought  to  be  par- 
titioned. This  grant  contains  the  following 
clause,  viz.:  "The  said  parties  of  the  first 
part  doth  grant,  bargain,  sell  and  convey  unto 
the  said  Tollison  Stover  and  Martha  Jane  his 
wife  to  be  held  by  them  as  a  homestead  for 
themselves,  and  after  them  to  their  heirs,  One 
Hundred  Acres  of  land.'*  On  the  same  day 
Lewis  Stover  made  four  several  conveyances 
to  four  of  his  other  children  for  other  por- 
tions of  his  land,  apparently  thereby  convey- 
ing all  his  land,  about  614  acres,  to  his  chil- 
dren. At  the  date  of  these  conveyances  Lewis 
Stover  was  indebted  to  one  R.  P.  Toney,  who 
brought  a  suit  in  chancery,  attacking  these 
conveyances  on  the  ground  of  fraud,  and  such 
proceeding  was  had  in  that  suit  that  on  the 
26th  of  April,  1870,  a  decree  was  rendered 
holding  said  deeds  to  be  fraudulent  as  to  the 
plaintiff  and  setting  them  aside  ''so  far  as 
may  be  necessary  for  the  payment  of  his  (R. 
P.  Toney's)  claims  herein  decreed  and  recog- 
nized.'* The  decree  further  provided  for  a 
sale  of  the  land  in  the  event  the  debt  was  not 
paid  within  30  days  from  the  date  of  the  de- 
cree,, and  appointed  John  W.  McCreery  and 
Isaac  S.  Samuels  commissioners  to  make  sale 
of  the  land,  and  authorized  either  one  of  them 
to  act.  John  W.  McCreery  qualified  as  such 
commissioner  by  giving  bond,  but,  so  far  as 
appears  from  the  record,  there  was  never  any 
sale  of  the  land  under  this  decree,  and  on  the 
29th  of  July,  1870,  an  order  was  entered  dis- 
missing said  cause  on  the  motion  of  the  com- 
plainant 

Tollison  Stover,  his  wife,  and  his  father, 
Lewis  Stover,  and  wife,  by  deed  dated  July 
20,  1870,  granted  the  aforesaid  100  acres  of 
land  to  Burwell  Stover,  and  covenanted  to 
warrant  generally  the  title.  Shortly  after  the 
execution  of  this  deed,  Burwell  Stover  enter- 
ed into  possession  of  the  land,  and  he,  and 
those  claiming  under  him,  have  been  in  pos- 
session ever  since.  Burwell  Stover  made  a 
will  devising  the  land  in  severalty  to  his  two 
sons,  Andrew  and  Burdine,  and  died  in  1897. 
Andrew  Stover,  one  of  the  devisees,  died  be- 
fore his  father,  and  left  to  survive  him  eight 
children,  viz.,  Samuel,  Sarah,  Harvey,  Mar- 
tha, Josie,  Laura,  Princess,  and  Eliza.  Sarah 
died  after  her  father  without  issue.  Martha 
Jane,  wife  of  Tollison  Stover,  died  July  28, 
1878,  leaving  seven  children,  three  of  whom 
died  shortly  after  their  mother's  death,  un- 
married and  without  issue.  In  the  year  1879 
Tollison  Stover  intermarried  with  one  Debor- 
ah Kidd  by  whom  he  had  six  children,  three 
of  whom  died  before  their  father,  unmarried 
and  without  issue.    Tollison  Stover  died  De- 


cember 4,  1900,  leaving  to  survive  him  four 
children  by  his  wife  Martha  Jane,  and  twe 
children  by  his  wife  Deborah,  and  one  grand- 
child. Lessie  Bailey,  the  <±ild  of  a  deceased 
daughter  by  the  second  wife.  It  is  thus  seen 
that  Martha  Jane  Stover  left  seven  children 
to  survive  her,  and  that  Tolllson  Stover  left 
six  children  and  one  grandchild  to  survive 
him,  as  their  respective  heirs  at  law,  but  that 
four  of  ToIlison*8  children  were  by  his  first 
wife,  and  two  and  a  grandchild  by  his  second 
wife.  The  children  of  Tollison  Stover  and 
his  grandchild  are  asking  partition  of  the 
land  against  Burdine  Stover  and  the  heirs  of 
Andrew  Stover  who  claim  .he  whole. 

One  question  is:  What  effect  had  this  de- 
cree upon  the  title  which  passed  by  the  deed 
of  Lewis  Stover  and  wife  to  Tollison  Stover 
and  Martha  Jane,  his  wife?  We  cannot  see 
that  it  had  any.  The  decree  did  not  set  aside 
the  deed  in  toto.  The  court  could  not  thus 
avoid  the  deed.  It  was  good  between  the  par- 
ties, and  void  only  so  far  as  it  stood  in  the 
way  of  Toney's  collecting  his  debt.  Love  v. 
Tinsley,  32  W.  Va.  25,  9  S.  E.  44.  The  rec- 
ord shows  that  Toney's  debt  was  paid  by 
Burwell  Stover.  Toney  testifies  that  Burwell 
Stover  bought  the  land  from  the  "old  man 
Stover,"  who,  we  suppose,  is  Lewis  Stover. 
He  further  states  that  Tollison  and  the  old 
man  "swapped  land**  in  order  that  the  old 
man  might  get  the  land  in  question  to  sell  to 
X>ay  the  debt.  It  clearly  appears  that  Bur- 
well Stover  took  whatever  title  he  got  direct- 
ly from  Lewis  and  Tollison  Stover.  He  took 
none  from  the  court  He  apparently  bought 
the  land  privately  from  the  original  owner 
pending  the  suit,  and  paid  off  the  debt 
sought  to  be  enforced  by  the  suit  Conse- 
quently, there  being  no  assignment  of  the  de- 
cree by  Toney  to  Burwell  Stover,  the  decree 
became  inoperative  for  any  purpose.  It  was 
satisfied,  and  the  title  remained  where  It  was 
before  the  suit  was  brought  The  suit  was 
dismissed  on  Toney*s  motion  in  July,  1870, 
40  years  ago.  Lewis  Stover,  Tollison  Stover, 
and  Burwell  Stover  are  now  all  dead,  and 
nothing  remains  to  explain  what  agreement 
if  any,  they  had  concerning  the  payment  of 
the  debt  The  record  is  all  we  have  to  en- 
lighten us,  and  it  is  silent  on  the  question  of 
the  value  of  the  land.  Toney*8  debt  was  only 
$113.39.  and  all  of  the  conveyances  whidi 
Lewis  Stover  had  previously  made  to  his  five 
children  severally  conveying  away  614  acres 
of  land  were  likewise  set  aside  by  the  same 
decree.  May  not  all  of  these  grantees  have 
contributed  to  the  payment  of  this  debt  in 
order  to  avoid  a  sale  of  their  land?  We  do 
not  know.  Toney  testified  that  Lewis  Stover 
and  Tollison  Stover  "swapped  land*'  in  or- 
der that  Lewis  might  get  this  land  to  pay 
the  debt  May  not  this  arrangement  have 
amounted  to  Tollison*s  paying  the  debt  him- 
self indirectly?  We  do  not  know,  but  If  he 
did  so  pay  the  debt,  or  if  it  was  paid  in  any 
other  way  tlian  by  taking  the  proceeds  of  the 
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yery  land  itself,  there  is  clearly  no  eqaity 
that  will  defeat  the  title  of  those  who  took 
an  estate  in  remainder  by  purchase  under  the 
Lewis  Stover  deed  of  Februafy  11, 1867.  Con- 
sequently, the  suit  of  Toney  v.  Lewis  Stover 
and  others  having  been  dismissed  before  any 
sale  of  the  land  under  the  decree,  it  can  have 
no  effect  upon  the  title  to  the  land.  It  is  as 
If  the  suit  had  never  been  brought 

In  order  to  ascertain  who  is  now  entitled 
to  the  land,  it  is  first  necessary  to  construe 
the  deed  from  Lewis  Stover  and  wife  to  Tol- 
lison  Stover  and  Martha  Jane  his  wife,  where- 
in the  following  language  is  used,  viz. :  **To 
be  held  by  them  as  a  homestead  for  them- 
selves, and  after  them  to  their  heirs."  Do 
not  these  words  limit  the  estate  to  ToUison 
and  Martha  Jane  for  life  only?  If  these 
words  are  to  have  any  meaning  at  all,  they 
clearly  have  this  effect.  Without  these  words, 
the  deed  would  have  operated  to  carry  a  fee, 
nnder  the  statute  providing  that  the  greatest 
estate  the  grantor  has  shall  pass,  unless  it  ai>- 
pear  that  a  less  estate  was  intended  to  be 
conveyed.  Section  8,  c.  71,  Cbde  1906.  We 
think  these  words  operate  to  Invest  Tollison 
and  Martha  Jane  Stover  with  a  life  estate 
by  entireties.  By  the  use  of  the  word  ''home- 
stead" it  was  not  the  intention  of  the  gran- 
tor to  create  a  technical  homestead,  but  only 
to  indicate  the  purpose  for  which  the  land 
was  to  be  used — that  is,  as  a  place  of  abode — 
and  i)7  the  words,  "and  after  them  to  their 
heirs,"  he  must  have  meant  after  their  death 
to  their  heirs.  In  the  case  of  Arrants  v. 
Crumley  (Tenn.  Ch.  App.)  48  S.  W.  342,  the 
Supreme  Court  of  Tennessee  held  that  the 
use  of  the  word  "homestead"  in  a  deed  con- 
taining a  similar  clause  to  the  one  we  are 
now  considering  operated  to  invest  the  gran- 
tee with  a  life  estate  only.  No  particular 
words  are  necessary  to  create  a  life  estate. 
Any  language  in  the  conveyance  which  suffi- 
ciently shows  the  grantor's  intention  will  suf- 
fice. It  is  a  settled  rule  in  construing  deeds, 
as  well  as  wills,  that  the  language  of  the 
Instrument  will  be  given  that  construction 
•which  will  clearly  effectuate  the  intention 
of  the  parties  when  such  intention  does  not 
contravene  some  principle  of  law.  Perkins 
▼.  Dickinson,  3  Grat  335 ;  Allemong  v.  Gray's 
Adm'r,  92  Va,  216,  23  S.  B.  298;  Temple's 
Adm'r  v.  Wright  94  Va.  338,  26  S.  B.  844; 
King  V.  Railway  Co.,  99  Va.  625,  39  S.  E.  701; 
Lindsey  v.  Eckels,  99  Va.  668,  40  S.  B.  23; 
Gibney  t.  Fitzsimmons,  45  W.  Va.  334,  32  S. 
B.  189;  Uhl  v.  Railroad  Co.,  61  W.  Va.  106» 
41  S.  B.  340;  Waldron  ▼.  Coal  Co.,  61  W.  Va. 
280,  56  S.  B.  492. 

The  effect  therefore,  of  Lewis  Stover's 
deed,  was  to  invest  Tollison  Stover  and  Mar- 
tha Jane,  his  wife,  with  an  estate  by  en- 
tireties for  life,  and  to  create  a  contingent 
remainder  in  fee  in  favor  of  their  respec- 
tive heirs.  The  word  "heirs"  as  used  in  the 
deed  must  be  taken  to  have  its  legal  and 
technical  meaning  and  to  denote  that  class 
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of  persons  on  whom  the  law  would  cast  the 
descent,  if  the  person  whose  heirs  they  are 
should  die  seised  with  an  inheritable  estate, 
because  there  is  nothing  In  the  conveyance 
to  Indicate  that  the  grantor  meant  to  re- 
strict its  meaning.  The  authorities  are  prac- 
tically uniform  to  the  effect  that,  when  the 
instnunent  of  conveyance  contains  nothing 
to  indicate  that  the  word  "heirs"  is  used 
in  a  restricted  sense,  such  for  instance  as 
to  mean  children,  or  heirs  of  the  body,  it 
must  mean  heirs  in  general.  Reld  v.  Stuart 
13  W.  Va.  338;  MUhollen  v.  Rice,  13  W. 
Va.  510;  Stuart  v.  Stuart  18  W.  Va.  675. 
In  the  case  last  cited  there  was  a  devise 
to  the  heirs  of  a  living  person  to  take  ef- 
fect immediately,  and  it  was  there  held 
that  the  word  "heirs"  meant  heirs  apparent 
because  to  have  given  it  any  other  con- 
struction the  estate  could  not  have  vested 
immediately,  and  the  testator's  intention 
would  have  been  defeated.  Judge  Green  in 
the  opinion  on  pages  689-690  draws  a  clear 
distinction  between  the  meaning  of  the  word 
"heirs"  when  used  to  designate  a  class  of 
persons  who  are  to  take  a  present  estate 
while  their  ancestor  is  living  and  the  mean- 
ing to  be  given  to  the  word  "heirs"  when 
used  to  describe  a  class  of  persons  who  are 
to  take  an  estate  on  the  happening  of  a 
future  event  In  Hinton  v.  Milbum,  23  W. 
Va.  166,  the  fourth  point  of  the  syllabus 
reads:  "Technical  words  used  must  l>e  con- 
strued to  have  their  proper  meaning,  unless 
it  appears  from  the  will  that  the  testator 
used  them  in  a  different  sense."  And  in 
Baer  v.  Forbes^  48  W.  Va.  208,  36  S.  E.  364, 
the  law  is  stated  in  the' second  x>oint  of  the 
syllabus  as  follows:  'The  word  'heirs'  is  a 
legal  term  having  a  definite  meaning,  and 
expresses  the  relation  of  persons  to  a  de- 
ceased ancestor,  and  not  a  living,  according 
to  the  maxim,  *nemo  est  hseres  viventis.'" 
In  the  case  of  Tomlinson  v.  Nickell,  24  W. 
Va.  148,  testator  used  this  language  in  his 
will:  "If  my  son  should  die  without  having 
heirs  he  shall  divide  the  land  between  his 
sisters'  heirs  as  he  may  think  proper."  It 
was  held  in  that  case  that  by  the  word 
"heirs,"  first  used,  the  testator  meant  heirs 
of  the  son's  body,  and  by  the  word  "heirs," 
as  used  the  second  time,  although  occurring 
in  the  same  sentence,  he  used  it  in  its  tech- 
nical sense.  It  was  necessary  to  give  the 
first  word  "heirs"  its  limited  meaning  in 
order  to  effectuate  the  intention  of  the  tes- 
tator, because  the  contingency  upon  the  hap- 
pening of  which  the  sisters'  heirs  were  to 
take  could  never  happen  if  the  word  heirs 
as  first  used  was  not  given  such  limited 
meaning.  In  that  case  it  followed  as  a  mat- 
ter of  course  that  those  perscms  who  upon 
the  sisters'  death  would  occupy  the  relation 
as  her  heirs  would  occupy  such  relation  to 
the  son  also,  wherefore  he  could  not  die 
without  heirs,  if  at  the  time  of  his  death 
there  were  living  the  heirs  of  a  deceased 
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■Ister.  Bnt  there  was  no  reason  whateTer 
for  requiring  this  limited  construction  to  be 
given  the  word  as  applied  to  the  sisters' 
heirs,  and  the  court  adhered  to  the  establish- 
ed rule,  and  gave  to  it  its  technical  meaning. 
This  case  is  cited  to  show  the  tenacity  with 
which  the  court  adheres  to  the  technical 
meaning  of  the  word  **heirs"  when  there  is 
nothing  in  the  instrument  in  which  it  is  used 
to  show  that  it  was  intended  to  have  a  dif- 
ferent meaning.  15  Am.  &  Elng.  B.  L.,  320. 
See,  also,  7  Bnc.  Dig.  Va.  &  W.  Va.  p.  67, 
and  the  numerous  cases  there  cited. 

When  did  the  title  to  the  estate  in  re- 
mainder to  the  heirs  of  Tolllson  Stover  and 
Martha  Jane  Stover  vest?  The  remainder 
could  not  become  a  vested  estate  upon  the 
execution  of  the  deed  because  "their  heirs" 
describes  a  class  of  persons  not  ascertain- 
able at  that  time,  and  a  class  that  could 
not  be  ascertained  until  the  ancestor's  death 
by  virtue  of  the  maxim,  "nemo  est  hseres 
vlventis."  This,  then,  according  to  the  text- 
writers  and  decisions,  created  a  contingent 
remainder  in  the  heirs,  contingent  not  be- 
cause the  happen  Id  g  of  the  event  on  which 
the  future  estate  was  to  vest  was  uncer- 
tain, but  because  of  the  uncertainty  of  the 
class  of  i)erson8  to  take.  These  were  un- 
known and  unascertainable  until  the  death 
of  the  life  tenants.  2  Minor's  Inst.  339;  24 
A.  &  E.  E.  li.  3d8;  Williamson  v.  William- 
son, 18  B.  Mon.  (Ky.)  329;  Johnson  v.  Ja- 
cob, 11  Bush  (Ky.)  646;  Colbj  v.  Duncan, 
139  Mass.  398,  1  N.  E.  744;  Walldce  v.  Mi- 
nor,  86  Va.  550,  10  S.  E  423.  Upon  the  death 
of  Martha  Jane  Stover,  her  heirs  immedi- 
ately came  into  being,  and  the  title  to  one 
moiety  of  the  estate  in  remainder  immedi- 
dately  became  vested  in  them.  Their  en- 
joyment of  the  possession,  however,  was 
deferred  until  the  death  of  Tolllson  Stover, 
because  the  life  estate  to  him  and  his  wife 
was  an  estate  by  entireties,  and,  being  a  life 
estate  only,  it  was  subject  to  the  jus  ac- 
crescendi.  Section  18,  c.  71,  Oode  1906, 
abolishing  the  common-law  right  of  surviv- 
orship, does  not  apply  to  a  life  estate  by 
entireties.  It  applies  only  to  estates  of  In- 
heritance. 2  Min.  Inst  410;  Thorton  v. 
Thornton,  3  Rand.  179;  Norman's  BJx'r  v. 
Cunningham,  6  Grat  64;  'McNeeley  v.  OH 
Co.,  62  W.  Va.  616,  44  S.  B.  506,  62  U  B. 
A.  562.  But  the  fact  that  the  heirs  of  Mar- 
tha Jane  Stover  were  thus  withheld  from 
the  enjoyment  of  the  possession  of  their  es- 
tate between  the  time  of  their  mother's 
death  and  the  time  of  their  father's  death 
did  not  prevent  the  title  from  vesting  in 
them  immediately  upon  their  mother's  death ; 
and,  having  once  vested,  it  did  not  there- 
after become  divested  by  any  operation  of 
law.  It  is  only  necessary  that  tl^e  title  vest 
in  right  during  the  continuance  or  immedi- 
ately upon  the  determination  of  the  partic- 
ular estate.  2  Min.  Inst.  334.  Upon  the 
wife's  death,  her  heirs,  who  prior  thereto 
were  unknown,  immediately  became  entitled 


of  a  vested*  remainder  which  had  to  await 
the  death  of  the  surviving  life  tenant  before 
they  could  have  possession.  But  the  title 
in  remainder,  being  now  a  vested  one,  be- 
came, as  to  the  heirs  of  Martha  Jane  Sto- 
ver, an  estate  of  inheritance,  and  passed  by 
descent  from  the  three  children  who  died 
in  Tolllson  Stover's  lifetime  to  him  as  heir. 
24  A.  &  E.  E.  L.  390;  2  Min.  Inst  362; 
section  6,  c.  71,  Oode  1906;  F'aulkner  v.  Da- 
vis, 18  Grat.  674,  98  Am.  Dec.  698;  Nor- 
man's Ex'r  V.  Cunningham,  5  Grat  64.  The 
legal  presumption  is  that,  when  a  grant  is 
made  to  two  persons  jointly,  each  is  seised 
of  an  equal  share  or  interest,  unless  the 
contrary  appear  in  the  grant  Jarrett  v. 
Johnson,  11  Grat  327.  So,  in  case  of  a 
grant  to  two  persons  for  life  with  remain- 
der to  their  heirs,  unless  the  term  "heirs** 
be  given  a  restricted  meaning,  the  presump- 
tion is  that  the  heirs  of  each,  as  a  class, 
take  the  same  share  or  Interest  in  the  re- 
mainder that  the  ancestor  had  in  the  life 
estate.  Norman's  Ex'r  v.  Cunningham,  5 
Grat.  64.  The  right  of  survivorship  in  this 
case  affects  only  the  life  estate  of  ToUison 
Stover  and  Martha  Jane,  his  wife,  and  there- 
fore does  not  change  this  rule  as  to  the 
quantity  of  interest  the  heirs  of  each  shall 
take  in  the  remainder.  Neither  is  it  affected 
by  the  statute  abolishing  the  rule  in  Shel- 
ley's Case,  which  determines  the  manner 
of  the  taking  and  the  quality,  or  character, 
of  the  estate,  but  not  the  quantity  of  In- 
terest, which  remains  the  same  as  it  was  at 
common  law.  The  fact  that  a  different  dass 
of  persons  may  be  heirs  of  the  wife  from 
those  who  may  be  heirs  of  the  husband, 
and  the  presumption  of  law  being  that  the 
heirs  of  the  one  are  to  have  as  much  inter- 
est as  those  of  the  other,  determines  the 
question  that  the  heirs  of  each  take  a  moie- 
ty in  the  land,  title  to  which  vests  first  in  the 
heir  of  the  ancestor  first  dying.  Norman's 
Ex'r  V.  Cunningham,  5  Grat  64;  William- 
son V.  Williamson,  18  B.  Mon.  (Ivy.)  329. 

Upon  the  death  of  Martha  Jane  Stover,  the 
remainder  in  fee  in  one  moiety  of  the  land 
vested  immediately  in  her  seven  children, 
who  took,  not  by  Inheritance,  but  by  purchase 
under  the  deed  of  Lewis  Stover  and  wife  of 
February  11,  1867^  Three  of  these  children 
died  unmarried  and  without  issue  during  the 
lifetime  of  their  father,  whereupon  the  fa- 
ther, being  their  only  heir  at  law,  inherited 
from  them  three-sevenths  of  the  one-half  of 
the  land.  This  three-sevenths  of  the  one-half 
passed,  by  virtue  of  Tolllson  Stover's  cove- 
nant of  general  warranty,  to  the  devisees  of 
Burwell  Stover;  Tolllson  Stover's  deed  oper- 
ating to  pass  his  title,  when  it  came  to  him. 
by  way  of  estoppel.     Summerfield  v.  White, 

54  W.  Va.  311,  46  S.  E.  154;  Qark  v.  Lambert 

55  W.  Va.  612,  47  S.  B.  312.  Upon  the  death 
of  Tolllson  Stover,  December  4,  1900,  the 
other  moiety  in  remainder  vested  in  ToUison 
Stover's  six  children  and  his  grandchild,  then 
living,  four  of  whom  'were  by  his  first  wlfe^ 
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and  two  child ren  and  a  grandchild  by  his 
second.  Xhe  four  children  of  the  first  wife, 
being  heirs  to  both  their  mother  and  their 
father,  take  the  same  interest  in  both  moieties 
of  the  land.  The  Hying  children  and  grand- 
child by  the  second  wife  take  an  estate  in  one 
moiety  only.  The  four  children  by  the  first 
wife,  viz.,  Penira,  who  married  Charles  Irvln, 
Delilah,  who  married  John  Dunbar,  Adeline, 
who  married  Samuel  Williams,  and  Sarah 
Ola  Stoyer,  are  therefore  entitled  each  to  an 
undivided  one-seyenth  in  the  whole,  or  four- 
sevenths  Jointly,  and  the  two  children  and 
the  grandchild  by  the  second  wife,  viz.,  Flor- 
ence Smith,  Clementine  Stover,  and  Lessie 
Bailey,  the  grandchild,  are  entitled  each  to 
an  undivided  one-seventh  in  the  half,  or 
jointly  to  three-fourteenths  of  the  whole ;  and 
those  claiming  under  Burwell  Stover  are  en- 
titled to  the  three  undivided  sevenths  of  the 
half,  or  three-fourteenths  of  the  whole,  which 
passed  first  to  Tollison  Stover  by  inheritance 
from  the  three  deceased  children  of  his  first 
wife,  and  then,  by  operation  of  estoppel  un- 
der his  deed  of  general  warranty,  to  Burwell 
Stover,  or  his  devisees.  On  the  12th  day  of 
November,  1901,  Penira  Irvin  and  Charles  Ir- 
vln, her  husband,  Lillie  Ann  Dunbar  and 
John  Dunbar,  her  husband,  and  Sarah  O. 
Stover  and  Adeline  Stover,  now  Adeline  Wil- 
liams, united  in  a  conveyance  to  Ashton  File, 
granting  to  him  **a  one-fourth  undivided  in- 
terest" in  the  aforesaid  100  acres  of  land.  At 
the  date  of  this  deed  Penira  Irvin,  Lillie  Ann 
Dunbar,  Sarah  O.  Stover,  and  Adeline  Stover 
were  seised  of  a  four-sevenths  undivided  in- 
terest, and,  deducting  therefrom  the  one  un- 
divided fourth,  leaves  them  seised  of  nine 
twenty-eighths  undivided  interest. 

The  will  of  Burwell  Stover,  before  men- 
tioned, devised  this  100  acres  of  land  in  two 
separate  parcels,  one  parcel  to  his  son  An- 
drew Stover,  and  the  other  to  his  son  Bur- 
dine  Stover.  Burdlne  is  now  living,  but  An- 
drew died  in  the  lifetime  of  the  testator, 
leaving  eight  children  as  his  heirs  at  law,  one 
of  whom  afterwards  died  without  issue.  The 
will  of  Burwell  Stover  was  made  on  the  as- 
sumption that  he  was  seised  of*  the  entire 
tract  of  land  in  fee,  which,  as  we  have  be- 
fore seen,  was  not  the  case.  But  the  cove- 
Bant  of  general  warranty  by  Tollison  Stover 
to  Burwell  Stover  purporting  to  grant  him 
the  whole  of  the  land  in  fee  by  deed  of  July 
20, 1870,  operating  as  a  conveyance  by  way  of 
estoppel)  invested  the  devisees  of  Burwell 
Stover  with  title  to  the  three-fourteenths 
which  ToUison  afterwards  inherited  from  the 
three  deceased  children  of  Martha  Jane  Sto- 
ver. Consequently  the  heirs  of  Andrew  Stover 
are  entitled  jointly  to  three  undivided  twen- 
ty-eighths in  that  portion  of  the  land  devised 
by  Burwell  Stover  to  bis  son  Andrew,  and 
Burdlne  Stover  is  entitled  to  three  undivided 
twenty-eighths  in  that  portion  of  the  land 
devised  to  him.  The  two  children  and  the 
grandchild  of  Tollison  Stover  by  his  last 
wife  are  each  entitled  to  the  undivided  one- 


seventh  of  the  half,  or  to  a  one-fourteenth  of 
the  whole,  the  grandchild  taking  the  part  its 
mother,  if  living,  would  have  taken.  The  in- 
terest of  the  several  classes  would  be  as 
follows:  The  children  of  Martha  Jane  Sto- 
ver, nine  twenty -eighths;  Ashton  FUe,  seven 
twenty-eighths;  the  children  and  grandchild  of 
Tollison  Stover  by  bis  last  wife,  six  twenty- 
eighths;  Burdlne  Stover  three  twenty-eighths; 
and  the  heirs  of  Andrew  Stover,  three  twen- 
ty-eighths. 

Plaintiffs  had  formerly  brought  an  action 
of  ejectment  to  recover  the  land,  and  in  May, 
1904,  suffered  a  nonsuit.  A  judgment  of  non- 
suit does  not  operate  as  a  bar  to  any  subse- 
quent suit  or  proceeding  for  the  same  cause. 
4  Min.  Inst.  958;  2  Black  on  Judgment,  S 
699:  Henry  v.  Railroad  Co.,  40  W.  Va.  234, 
21  S.  E.  863.  The  deed  of  Tollison  Stover 
and  wife  and  Lewis  Stover  and  wife  of  July 
20,  1870,  to  Burwell  Stover,  invested  the  gran- 
tee with  the  greatest  estate  which  the  gran- 
tors then  had  in  the  land,  which  was  an  es- 
tate for  the  joint  lives  of  Tollison  Stover  and 
Martha  Jane  Stover,  his  wife.  Consequently 
no  right  of  action  for  the  land  or  right  to 
have  it  partitioned  accrued  to  the  plaintiffs 
until  December  4,  1900,  the  date  of  Tollison 
Stover's  death,  at  which  time  they  first  had 
the  right  to  share  in  the  possession.  The  bill 
in  this  cause  was  filed  at  July  rules,  1904. 
Plaintiffs  had  10  years  from  the  death  of 
Tollison  Stover  within  which  to  bring  their 
suit.  Those  claiming  by  purchase  as  heirs  of 
Martha  Jane  Stover  and  of  Tollison  Stover 
by  virtue  of  the  deed  from  Lewis  Stover  and 
wife  to  Tollison  Stover  and  wife,  dated  Feb- 
ruary 11,  1867,  do  not  occupy  the  relation  of 
such  adverse  and  hostile  claimants  to  those 
claiming  under  the  devise  from  Burwell  Sto- 
ver as  will  prevent  a  decision  of  their  rights 
in  this  proceeding,  since  it  Is  seen  that  the 
title  In  fee  to  so  much  of  the  land  as  they 
now  have  comes  directly  from  the  same  source 
as  the  title  of  the  plaintiffs,  to  wit,  by  virtue 
of  the  Lewis  Stover  deed  of  February  11, 
1867.  The  title  which  Burdlne  Stover  and 
the  heirs  of  Andrew  Stover  now  have  in  the 
land  is  identical  to  the  title  of  these  plaintiffs. 
It  is  the  three-sevenths  of  the  one-half,  which 
was  inherited  by  Tollison  Stover  from  the 
three  deceased  children  of  Martha  Jane  Sto- 
ver, deceased,  and  which  passed  by  operation 
of  estoppel  from  Tollison  Stover  to  Burwell 
Stover's  devisees.  This  is  all  the  Interest 
they  have.  It  is  true  they  claim  title  to  the 
whole  of  the  land,  but  their  title  papers  do 
not  support  their  claim;  on  the  contrary, 
their  title  papers,  upon  proper  construction 
of  them,  prove  thfat  they  are  tenants  in  com- 
mon with  plaintiffs,  and  are  entitled  to  the 
three-sevenths  of  the  half,  or  three-four- 
teenths of  the  whole  of  the  land.  It  was  nec- 
essary to  determine  what  interest,  if  any, 
those  claiming  under  Burwell  Stover  had  in 
the  land  as  an  incident  to  the  ascertainment 
of  what  share,  or  interest,  each  claimant 
should  have  in  the  allotment    The  tact  that 
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defendants  were  in  actual  possession,  claim- 
ing title  to  the  whole,  would  not  prevent 
plaintiffs  from  having  partition,  unless  they 
were  claiming  under  a  source  of  title  dis- 
tinct firom,  and  hostile  to,  the  source  of  plain- 
tiffs' title.  Suppose  plaintiffs  had  brought 
an  action  of  ejectment  against  defendants, 
they  could  only  have  recovered  an  undivided 
interest  in  the  land.  It  would  still  have  been 
necessary  to  partition  the  land.  It  was  there- 
fore* unnecessary  to  do  this,  as  plaintiffs  in 
their  bill  admit  that  defendants  have  a  joint 
interest  with  them  in  the  land,  and  the 
quantity  or  share  in  that  joint  interest  is 
properly  determinable  in  a  partition  proceed- 
ing. Plaintiffs  and  defendants  are  tenants 
in  common,  and  have  right  to  partition.  Sec- 
tion 1,  c  79,  Code  1906;  Cecil  v.  Clark,  44  W. 
Va.  659,  80  S.  B.  216;  Davis  v.  Settle,  43  W. 
Va,  17,  28  S.  B.  557;  Moore  v.  Harper,  2T  W. 
Va.  362;  Hudson  v.  Putney,  14  W.  Va.  561. 

In  view  of  the  law  as  expressed  in  this 
opinion,  it  follows  that  there  is  error  in  the 
decree  appealed  from.  Consequently,  the  de- 
cree of  the  circuit  court  of  Raleigh  county* 
rendered  on  the  14th  day  of  December,  1905, 
will  be  reversed,  and  this  cause  remanded  to 
said  circuit  court  for  further  proceedings 
therein  to  be  had  according  to  the  principles 
stated  in  the  foregoing  opinion,  and  further 
according  to  the  rules  and  principles  govern- 
ing courts  of  equity. 

(7  Ga.  App.  749) 

SHARP  V.  STATE.     (No.  2,577.) 
(Court  of  Appeals  of  Georgia.    May  12,  1910.) 

(8yUab%9  Ity  the  Court.) 

1.  EiHBEZZLEiacNT  (|   14*)««EhrinENCft. 

In  a  proeecution  for  larcenv  after  trust, 
wihereln  it  is  charged  that  the  defendant  was 
intrusted  with  the  collection  of  certain  promia- 
Bory  notes,  and  that,  having  collected  the  same, 
he  converted  the  proceeds  fraudulently  to  his 
own  use,  the  evidence  is  sufficient  to  authorize 
a  conviction,  where  it  appears  that  the  notes 
were,  intrusted  to  the  defendant,  and  that  both 
the  notes  and  the  proceeds'  thereof  were  de- 
manded of  him,  and  ne  did  not  turn  over  either 
in  response  to  the  demand,  but  orally  admitted 
that  he  had  collected  the  money  and  had  used 
it  in  his  business,  and  further  made  a  written 
report  showing  that  the  notes  had  been  collected, 
and  the  fraudulent  character  of  the  misap- 
propriation is  fairly  inferable  from  all  the  evl- 
oence. 

[Ed.  Note.—For  other  cases,  see  Embeszle- 
ment,  Dec  Dig.  |  14.*] 

2.  Objections  to  Instbuctions. 

The  charge  of  the  court  was  fair,  and 
not  subject  to  the  exceptions  taken.  There 
was  no  material  error  in  the  rulings  upon  testi- 
mony. 

Hrror  from  Superior  Court,  Muscogee  (boun- 
ty;   S.  P.  Gilbert,  Judge. 

J.  SL  Sharp  was  convicted  of  larceny  after 
trust,  and  brings  error.    Affirmed. 

1?.  T.  Miller  and  S.  B.  Hatcher,  for  plain- 
tiff in  error.  Geo.  C.  Palmer,  SoL  Gen.,  and 
A.  W.  Oozart,  for  the  State. 


POWELL,  J.  The  defendant  was  indicted 
for  larceny  after  trust ;  the  charge  being  to 
the  effect  that  he  was  intrusted  by  the  Co- 
lumbus Iron  Works  with  a  large  number  of 
promissory  notes,  aggregating  some  $16,000, 
and  that  he  made  a  fraudulent  conversion  of 
the  proceeds.  The  state's  proof  consisted  in 
showing  that  the  notes  had  beoi  turned  over 
to  the  defendant  fbr  collection,  upon  a  writ- 
ten agreemoit  disclosing  the  fact  that  he  held 
them  for  the  purpose  of  collection  only,  and 
that  he  was  under  the  duty  of  making  stated 
written  reports  as  to  the  collection  of  than; 
that  demand  was  made  upon  him  both  for 
the  notes  and  for  the  proceeds  of  the  collec- 
tion of  the  notes ;  that  he  filed  a  written  re- 
port, showing  that  of  the  notes  he  had  col- 
lected in  cash  $7,229.31;  in  script  (a  t^m 
which  will  hereafter  be  explained),  $2,984; 
in  pumps  pulled  (a  term  which  will  be  later 
explained),  ^,769.43 ;  in  discount,  $27.64;  by 
renewal,  $88.25;  leaving  uncollected  $33.50. 
He  paid  over  to  the  prosecutors  $2,440.  It 
was  further  shown  that  he  had  orally  admit- 
ted that  the  money  whidi  had  been  collected 
had  been  deposited  by  him  in  bank  and  used 
in  his  business. 

The  defendant  was  engaged  in  the  busi- 
ness of  selling  pumpe,  and  the  notes  in  quee- 
tion  were  notes  which  he  had  taken,  through 
his  employes,  from  customers,  and  which 
he  had  sold  and  transferred  to  the  prosecut- 
ors, and  which  they  delivered  back  to  him 
for  the  purpose  of  collection.  The  defend- 
ant's business  extended  over  several  states 
and  was  carried  on  through  the  medium  of 
traveling  agents.  The  meaning  of  the  term 
"script,"  used  above,  is  explained  thus :  For 
the  purpose  of  paying  the  expenses  of  the 
men  on  the  road,  they  were  allowed  to  issue 
receipts,  whldi  would  be  good  in  lieu  of  cash 
as  payments  upon  the  notes.  The  expression 
"pumps  pulled"  was  explained  to  mean  that 
the  defendant's  employ^  had,  instead  of  col- 
lecting cash  on  the  notes,  taken  back  pumps 
in  lieu  of  the  money.  As  to  the  pumps  re- 
taken, it  is  r^evant  to  explain  that  the  de- 
fendant did  not  turn  over  these  pumps  to  the 
prosecutor,  but,  according  to  admissions 
proved  against  him,  resold  them  and  made 
no  account  for  the  proceeds. 

The  point  is  made  in  this  court  that  the 
corpus  delicti  is  not  sufficiently  shown — that 
the  conviction  rests  solely  upon  the  uncor- 
roborated admission  of  the  defendant  him- 
self, at  least  as  to  the  material  element  of 
having  collected  the  money  and  conv^ted  the 
proceeds.  It  is  true  that  no  witness  was  in- 
troduced who  swore  that  the  money  had  been 
paid  over  to  the  defendant,  and  yet  we  do  not 
think  that  his  admissions,  both  oral  and 
written,  of  having  collected  the  money,  are 
uncorroborated.  The  notes  were  turned  over 
to  him,  and  he  had  the  duty  of  accounting 
for  them.  If  he  failed  to  return  them  on  de- 
mand, or  to  account  for  them,   he  became 
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KQilty  of  a  conversioii  of  the  notes  thems^yes. 
When  this  demand  was  made,  instead  of  re- 
turning the  notes,  he  reported  that  he  had 
collected  them,  or  had  made  settlements  wfth 
the  payors.  In  accordance  with  the  report 
mentioned  above.  We  think  that  the  fact 
that  he  failed  to  produce  the  notes  on  de- 
mand, and  that  he  had  never  sabsequently 
produced  them.  Is  very  high  corroboration  of 
his  statement'  that  they  had  been  collected. 
Indeed,  although  the  defendant  nvade  a  long 
statement  on  the  trial,  he  did  not  deny  that 
they  had  been  collected.  It  Is  practically  an 
admission  In  judicio  that  he  did  collect  the 
money  to  the  extent  of  some  $7,000,  though 
he  does  state  that  the  report  which  be  turned 
over  to  the  prosecutors,  showing  the  amount 
and  method  of  collection,  was -made  up  by  a 
clerk  in  his  OJEBce,  and  that  he  was  unable  to 
say  whether  It  was  accurate  or  not. 

There  was  no  direct  proof  of  the  defend- 
ant's fraudulent  intent ;  but  there  was  ample 
room  in  the  testimony  for  the  jury  to  infer 
it.  His  statement  at  the  trial  was  a  long  and 
Involved  effort  to  carry  the  inference  that 
he  had  used  all  of  the  $16,000  represented  by 
the  notes  (except  the  $2,440  turned  over  to 
the  prosecutors)  in  collecting  the  notes  them- 
selves. The  very  unreasonableness  of  his 
explanation ;  the  fact  that,  without  any  au- 
thority from  the  prosecutors  to  do  so,  he 
had  taken  back  the  pumps  and  had  resold 
them,  without  making  any  effort  to  account 
for  the  proceeds;  the  cavalier  and  super- 
cilious manner  In  which  he  treated  the  de- 
mands for  the  notes  or  the  money ;  the  fact 
that  he  attempted  to  discharge  his  duty  of 
accounting  faithfully  by  an  array  of  glitter- 
ing generalities,  and  without  produciug  one 
word  of  specific  proof  as  to  what  he  had  done 
with  the  money,  though  he  professed  to  have 
kept  a  complete  set  of  books — fully  authoriz- 
ed the  Jury  to  believe  that  he  had  made  a 
fraudulent  conversion  of  the  money,  and  that 
he  had  deliberately  intended  to  injure  and 
wrong  the  prosecutors. 

2.  We  have  examined  the  exceptions  made 
to  the  charge  and  to  the  rulings  upon  testi- 
mony, and  none  of  them  are  meritorious. 
The  defendant  seems  to  have  been  fairly 
tried  and  lawfully  convicted. 

Judgment  affirmed. 


(7  Ga.  App.  707) 

JAMES  V.  CALDER  et  al.    (No.  2,273.) 

(Court  of  Appeals  of  Georgia.     May  12,  I&IO.) 

(Syllabus  hy  the  Court.) 

1.  Evidence  (§  423 •)— Parol  Evidence— Ac- 
tion ON  Check. 

Where  several  parties  are  sued  on  a  check, 
one  as  maker  and  the  others  as  tndoraers,  the 
payee  can  show  by  parol  that  those  signing  ap- 
parently as  Indorsen  are  in  fact  sureties. 

[Ed.    Note.— For   other    csises,    see    Evidence, 
Cent.  Dig.  Sf  1957-1965;    Dec.  Dig.  f  423.  ♦] 


2.  Bills  a-nd  Notes  (S  245*)— Principal  awd 
Surety  (8  123*)  — Checks  — liiABiLirr  of 
Sureties— Notice  and  Protest. 

If  it  appears  that  those  defendants,  who 
apparently  signed  as  indorsers,  did  so,  not  for 
the  purpose  of  transferring  the  title  for  value, 
but  merely  for  the  purpose  of  strengthening  the 
credit  of  the  drawer  of  the  check,  they  would  be 
liable  as  sureties,  and  wonld  not  be  entitled  to 
notice  of  nonpayment  and  protest  to  make  them 
liable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  §  1008;  Bee.  Disr.  jj  245;* 
Principal  and  Surety,  Dec.  Dig.  S  123. •] 

Error  from  Superior  Court,  Falton  Coun- 
ty j   W.  D.  Bills,  Judge. 

Action  by  Lizzie  James  against  G.  8.  Gald- 
er  and  others.  Judgment  foi*  defendants, 
and  plaintiff  brings  error.    Rerersed. 

W.  E.  Suttles,  for  plaintiff  In  error.  May- 
son  &  Johnson,  for  defendants  In  error. 

HILL,  G.  J.  This  was  an  appeal  case 
from  a  Justice!s  court,  in  which  Lizzie  James 
sued  C.  S.  Calder,  Charles  Dougherty,  and 
W.  H.  Cook  on  an  unconditional  contract  in 
writing  for  $75.  This  contract  was  evidence 
ed  by  the  following  check:  "Atlanta,  Ga., 
Feb.  11,  1909.  The  Third  National  Bank  of 
Atlanta:  Pay  to  the  order  of  Mrs.  Lizzie 
James  $75,  seventy  five  dollars.  [Signed]  C. 
S.  Calder."  On  the  back:  "Mrs.  Lizzie 
James.  Charles  Dougherty.  W.  H.  Oook. 
R.  W.  James."  Calder  was  sued  as  the  mak- 
er of  this  check,  and  Dougherty  and  Cook  as 
Indorsers.  There  appear  to  have  been  no 
pleadings  filed  in  the  Justice  court,  except 
the  summons,  directed  to  the  defendants  *'to 
answer  to  plalntifTs  demand  In  an  action  of 
debt  due  by  check."  A  copy  of  the  check 
was  attached  to  the  summons.  There  was 
no  further  pleading  in  the  superior  court. 

Before  the  case  was  submitted  to  the  jury, 
the  defendants  Dougherty  and  Cook  made 
an  oral  motion  to  dismiss  the  suit  on  the 
following  grounds:  (1)  'That  the  contract 
sued  on  showed  on  Its  face  that  it  had  never 
been  paid,  a^d  therefore  defendants  could 
not  be  bound  thereby;  (2)  that  no  notice  of 
nonpayment,  or  of  protest  for  nonpayment, 
had  been  given  to  defendants,  and  therefore 
they  could  not  be  bound  thereby."  The  court 
sustained  the  motion  on  both  grounds,  and 
dismissed  the  suit,  and  the  plaintiff  assigns 
this  ruling  as  error  on  the  following  grounds: 
(1)  Because  the  contract  sued  on  had  never 
been  put  in  evidence,  and  the  court  had  no 
evidence  whatever  before  it  to  warrant  a  dis- 
missal; (2)  because  the  contract  had  never 
been  put  in  evidence,  and  the  court  dismiss- 
ed plaintiff's  suit  without  giving  her  the 
privilege  of  Introducing  any  evidence  to  ex- 
plain the  contract;  (3)  because  the  court 
erred  In  refusing  to  let  the  plaintiff  introduce 
evidence  to  show  that  it  was  never  the  In- 
tention of  the  parties  to  the  contract  that 
said  contract  was  to  operate  as  the  usual 
bank  check,  but  that,  on  the  contrary  it  was 
to  operate  as  a  note  and  all  the  partis 
thereto  so  understood ;  (4)  because  the  court 
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refused  to  allow  the  plaintiff  to* introduce 
evidence  to  show  that,  at  the  time  the  de- 
fendants gave  the  check  to  the  plaintiff,  they 
told  ber  they  had  no  money  in  the  bank  on 
which  the  check  was  drawn,  but  for  plain- 
tiff to  hold  the  same  as  their  note,  and  they 
would  pay  it  In  a  few  days ;  (5)  because  the 
court  refused  to  allow  plaintiff  to  introduce 
any  evidence  to  show  that  the  contract  was 
an  original  undertaking  by  all  the  parties 
thereto,  that  none  of  them  had  any  money 
in  the  bank,  and  hence,  this  having  been 
proven,  notice  and  protest  were  not  neces- 
sary. These  objections  to  the  dismissal  of 
the  suit  are  incorporated  in  the  bill  of  ex- 
ceptions. 

We  think  the  judge  erred  In  dismissing 
the  suit.  We  do  not  clearly  understand 
what  is  meant  by  the  first  ground  on  which 
the  judge  sustained  the  motion  to  dismiss — 
"that  the  contract  sued  on  showed  on  its 
face  that  it  had  never  been  paid,  and  there- 
fore defendants  could  not  be  bound  thereby." 
If  the  check  had  been  paid  by  the  bank  out 
of  the  funds  of  the  drawer,  it  would  have 
become  functus,  and,  of  course,  no  one  would 
have  been  bound.  We  are  wholly  at  a  loss  to 
understand  how  a  check  paid  by  the  drawee 
bank  out  of  the  drawer's  funds  could  after- 
wards be  a  live  contract  upon  which  any  one 
would  be  liable.  The  paid  check  would  then 
amount  simply  to  a  voucher  showing  the 
payment  of  the  money  called  for  by  it  Nor 
do  we  understand  the  argument  submitted 
by  the  attorney  for  the  defendant  in  error 
that,  "if  the  bank  had  paid  the  check,  then 
the  indorsers  would  have  been  liable  to  the 
bank."  We  do  not  see  how  the  payment  of 
the  check  by  the  bank  would  have  made  the 
indorser  liable  to  the  bank  or  to  any  one 
else.  The  check  was  an  order  to  the  bank  .to 
pay  the  money  of  the  drawer  to  the  payee, 
or  the  payee's  order.  Georgia  National  Bank 
V.  Henderson,  46  Ga.  487,  12  Am.  Rep.  590. 
If  the  bank  paid  the  check  out  of  the 
drawer's  funds  in  its  hands,  certainly  it  could 
not  hold  the  paid  check  as  a  claim  against 
the  indorser ;  and  if  the  bank  paid  the  check 
as  an  overdraft,  it  would  have  done  so  at 
its  own  jisk.  The  only  undertaking  of  an 
Indorser  of  a  check  is  that,  if  the  check  is 
not  paid  on  presentation  within  a  reasonable 
time,  he  will  pay  it,  provided  he  is  properly 
notified.  The  indorsement  is  for  the  protec- 
tion of  the  payee  or  holder  of  the  check. 

The  whole  question,  it  seems  to  us,  can 
be  resolved  as  follows:  If  the  check  was  in- 
dorsed by  the  two  defendants  merely  for  the 
purpose  of  strenghtening  the  credit  of  the 
maker,  then  they  were  accommodation  in- 
dorsers, and  liable  as  sureties.  If  the  agree- 
ment was,  as  offered  to  be  shown  by  the 
plaintiff,  that  they  were  really  joint  makers, 
they  were,  of  course,  not  entitled  to  any  no- 
tice of  nonpayment  and  protest  in  order  to 
make  them  liable.    Mayer  v.  Thomas,  97  Ga. 


776,  25  S.  E.  761.  But,  If  they  were  Indors- 
ers In  a  strict  legal  sense,  they  would  not  be 
liable  to  the  payee  at  all ;  for,  in  order  for 
them  to  be  Indorsers  relatively  to  the  payee, 
the  payee  would  first  have  to  indorse  the 
check  herself,  as  she  did  in  this  case,  and 
this  would  make  the  payee  a  prior  indorser. 
and  they  would  be  subsequent  indorsers,  and 
a  subsequent  indorser  is  never  bound  to  a 
prior  indorser.  Camp  y.  Simmons,  62  Ga. 
79.  It  is  well  settled  that  the  true  relations 
of  the  parties  to  a  negotiable  instrument  can 
be  inquired  into,  and  parol  evidence  would 
have  been  admissible  to  show  in  this  case 
the  legal  obligation  assumed  by  the  two  de- 
fendants sued  as  indorsers.  The  payee  would 
have  a  right  to  show  by  parol  that,  although 
the  form  was  that  of  an  indorsement,  there 
was  in  fact  no  contract  of  indorsement,  and 
that  the  defendants  were  simply  accommoda- 
tion indorsers  or  sureties;  or  testimony 
would  have  been  admissible  to  show  that,  al- 
though they  had  signed  on  the  back  of  the 
check,  they  were  In  fact  joint  makers.  Civ. 
Code  1895,  §  5209;  Neal  v.  Wilson,  79  Ga. 
736,  5  S.  E.  54;  Cauthen  v.  Central  Ga.  Bank. 
69  Ga.  733;  Buck  v.  Bank  of  the  State  of 
Georgia,  104  Ga.  660,  30  S.  E.  872;  Joyce 
on  Defenses  to  Commercial  Paper,  H  213, 
279. 

The  court  gives  as  another  reason  for  sus- 
taining the  motion  to  dismiss  that  no  pro- 
test of  the  check  appears,  and  that  the  de- 
fendants were  entitled  to  protest  or  notice. 
We  think  this  was  merely  an  assumption  of 
the  nonexistence  of  a  fact  which  the  plain- 
tiff had  not  been  given  an  opportunity  to 
prove.  We  do  not  see  why  it  would  not  have 
been  competent  for  the  plaintiff  to  show, 
there  being  no  pleadings  In  the  case,  that  the 
check  was  presented  for  payment  and  was 
not  paid,  and  that  protest  was  made  and  no- 
tice given.  But,  as  before  stated,  if  the  de- 
fendants were  sureties  or  joint  makers,  they 
were  not  entitled  to  notice  of  nonpayment 
or  protest  to  make  them  liable.  Sibley  v. 
American  National  Bank,  97  Ga.  127,  25  S. 
E.  470. 

We  conclude  that  the  court  erred  in  dis- 
missing the  suit,  and  that  the  plaintiff  should 
be  allowed  to  prove  the  relation  of  the  par- 
ties to  the  instrument  sued  on,  in  order  that 
their  respective  liability  can  be  determined. 

Judgment  reversed. 


(IMGft.  472) 
RICHMOND  COTTON  OIL  CO.  ct  al.  v. 
CASTBLLAW  et  al. 
(Supreme  Court  of  (Georgia.     April  27,  1910.) 

(SyUabua  hy  t^  Court,) 

1.   COBPOBATIONS  (8  387*)— EXKBOISE  OF  POW- 
ERS—PEBSONS  Entitled  to  Question  Cob- 

POBATB   POWEBS. 

The  owner  or  occupier  of  a  lot  in  a  town 
has  no  right,  by  reason  of  that  fact,  to  have  eb 
injunction  to  prevent  a  railroad  company,  the 


•Vor  other  csbm  see  same  topic  and  section  NUMBER  in  Dec  A  Am.  Dlgi.  1907  to  date.  A  Reporter  Indexc 


OaO 


GARBUTT  LUMBER  CO.  ▼.  PRKSOOTT. 


1127 


line  of  which  ruzui  near  his  property,  from  al- 
lowing a  house  to  be  built  and  occupied  by  its 
licensee  for  the  storage  of  cotton  seed  to  be  for- 
warded over  its  line  of  railway,  on  the  ground 
that  such  action  is  ultra  vires  of  the  company. 

(a)  On  the  subject  of  permitting  a  licensee  to 
"use  part  of  a  railroad  right  of  way  for  storing 
freignt  to  be  transported  by  the  railroad  com- 
pany, thus  increasing  its  freights,  and  so  as  not 
to  injuriously  affect  ita  power  to  discharge  its 
dudes,  see  Grand  Trunk  R.  Co.  v.  Richardson, 
91  U.  S.  454,  23  L.  Ed.  356;  Michigan  Cent 
R.  Co.  V.  Bullard,  120  Mich.  416,  79  N.  W.  685  • 
Gumey  v.  Minneapolis  Union  Elevator  Co.,  63 
Minn.  70,  65  N.  W.  136,  30  I*  R.  A.  534 ;  111. 
Central  R.  Co.  v.  Wathen,  17  111.  App.  582. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1548 ;    Dec.  Dig.  §  387.*] 

2.  Railboads  (§  82*)— Interests  in  Land— 
Perfobmance  Or  "Condition  Subsequent- 
Persons  Entitled  to  Enforce. 

If  a  railway  company  receives  a  conveyance 
to  land  to  be  used  for  railroad  purposes,  with  a 
condition  subsequent  therein  for  forfeiture  on 
cessation  of  such  use,  one  who  is  not  the  gran- 
tor or  a  privy  in  estate  under  him  has  no  right 
to  enforce  such  condition ;  nor  has  he,  on  ac- 
count of  it,  a  right  to  enjoin  the  company  from 
a  use  of  the  land  which  he  claims  to  be  in  viola- 
tion thereof. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  213-219;    Dec.  Dig.  §  82.*1 

3.  Nuisance  (§  72»)  — Public  Nuisance  — 
Rights  of  Private  Person. 

A  public  nuisance,  which  works  a  special 
damage  to  any  individual  in  which  the  ^neral 
public  do  not  participate,  gives  him  a  right  of 
action,  and  may  authorize  an  injunction  in  his 
behalf.     Civ.  Code  1895,  §  3859. 

[Ed.  Note.— For  other  cases,  see  Nuisance* 
Cent  Dig.  S§  164-169:    Dec.  Dig.  §  72.*] 

4.  Nuisance  (§  80*J— Right  to  Injunction. 

Mere  apprehension  of  irreparable  injury 
from  an  alleged  nuisance,  consisting  of  a  house 
in  course  of  construction  for  a  lawful  business 
use^  is  not  sufficient  to  authorize  an  injunction. 
If  It  be  a  nuisance,  the  consequences  must  be  to 
a  reasonable  degree  certain.  Civ.  Code  1895,  f 
3863 ;  Harrison  v.  Brooks,  20  Ga.  537 ;  Bailey 
V.  Ross,  68  Ga.  735. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  §  192;    Dec.  Dig.  §  80.*] 


5.  Evidence  (§§  324,  472*)— Opinions— Nui- 
sance. 

General  opinions  that  a  house  in  course  of 
erection  will  be  a  nuisance  are  not  admissible. 
Facts  should  be  proved,  tending  to  show  wheth- 
er it  would  be  a  nuisance.  Nor  is  a  general 
opinion  of  a  nonexpert  witness  that  the  erection 
and  use  of  a  certain  house  will  be  injurious  to 
neighboring  property  admissible,  unless  accom- 

ganied  with  the  facts  on  which  the  opinion  is 
ased.  Nor  is  it  competent  to  admit  evidence  of 
certain  witnesses  that  the  house,  when  built, 
will,  "as  they  are  informed,''  be  used  for  stor- 
ing certain  noxious  articles. 

[E3d.    Note.— For   other   cases,    see   Evidence, 
Dec.  Dig.  §§  324,  472.*] 

6.  Appeal  and  Error  (|  954»)—Revibw— In- 
junction Proceedings— Admission  op  Evi- 
dence^ 

The  rules  as  to  the  admission  of  evidence 
are  not  in  all  respects  as  rigidly  enforced  in  in- 
terlocutory hearings  as  on  final  trials,  and  the 
admission  of  some  hearsav  or  opinion  evidence 
may  not  necessarily  be  followed  by  a  reveraal  of 
the  grant  or  refusal  of  an  injunction,  resting 
largely  in  the  discretion  of  the  judge,  where  it 
is  probable  that  no  harm  has  been  done  thereby. 
But  in  the  present  case  the  allegations  as  to  the 
act  of  the  railroad  company  being  ultra  vires, 


and  as  to  a  breach  of  condition  iu  the  deed  un- 
der which  it  acquired  its  right  of  way,  furnished 
no  cause  for  injunction  to  the  plaintiffs ;  and 
the  allegations  as  to  whether  tne  house  being 
built  would  cause  a  nuisance  being  meager,  and 
not  being  sup{)orted  in  all  respects  by  the  evi- 
dence, the  admission  of  such  evidence  on  so  vitai 
an  issue  as  that  stated  in  the  preceding  head- 
note  will  have  persuasive  force  in  the  grant  of  a 
reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  381&-3821;  Dec.  Dig.  | 
954.*J 

Error  from  Superior  Goart,  Henry  County; 
E,  J.  Reagan,  Judge. 

Action  by  O.  H.  Castellaw  and  others 
against  the  Richmond  Cotton  Oil  Company 
and  others.  Judgment  for  plaintiffs,  tind  de- 
fendants bring  error.    Reversed. 

J.  B.  Wall  and  N.  B.  &  W.  A.  Harris,  for 
plaintiffs  in  error.  Y.  A.  Wright  and  Moore 
&  Branch,  for  defendants  In  error. 

LUMPKIN,  J.  Judgment  reversed.  All 
the  Justices  concur. 


'  (124  Qa.  382) 

GARBUTT  LUMBER  CO.  et  al.  T. 
PRESCOTT. 

(Supreme  Court  of  Georgia.     April  21,  1910.) 

(Syllabus  ly  the  Oouri.) 

1.  Trover  and  Conversion   (S  9*)  — Suffi- 
ciency OF  Demand. 

An  action  of  trover  was  brought  against  a 
corporation  and  four  individuals  to  recover  two 
promissory  notes.  They  did  not  aet  up  sepa- 
rate defenses,  but  pleaded  jointly.  In  their  an- 
swers they  admitted  XMSsession,  but  denied  con- 
version, or  that  the  notes  belonged  to  the  plain- 
tiff. Iiiey  pleaded  in  abatement  that  there  had 
been  no  demand  upon  any  of  them  for  the  prop- 
erty, and  the  action  was  premature;  but  there 
was  no  separate  trial  on  that  plea.  They  also 
pleaded  that  the  notes  were  given  for  the  pur- 
chase price  of  certain  property,  bought  from  the 
husband  and  agent  of  plaintiff  by  the  maker; 
that  there  was  fraud  in  the  transaction  on  the 
part  of  the  plaintiffs  agrent,  and  the  trade  was 
rescinded;  that  the  plaintiff  contemplated  dla- 
counting  the  notes,  and  left  them  with  defend- 
ants for  investigation  with  that  end  in  view; 
that,  upon  the  agreement  of  rescission,  the' 
plaintiff's  agent  directed  the  notes  to  be  deliv- 
ered to  the  maker,  which  was  done;  and  that 
the  notes  were  valueless,  and  the  defendants  had 
offered  to  deliver  them  to  the  plaintiff.  These 
was  evidence  to  show  that  the  four  individual 
defendants  were  brothers  and  controlled  the  cor- 
poration ;  that  a  written  demand  had  been  made 
on  the  company  for  the  notes;  that  one  of  the 
brothers,  with  the  notes  in  his  possession,  met 
the  husband  and  agent  of  the  plaintiff,  and, 
after  a  convensation  with  him,  delivered  the 
notes  to  the  maker  (another  brother),  and  his 
name  was  torn  off.  The  notes  were  demanded 
of  the  brother  so  acting.  Evidence  was  intro- 
duced as  to  whether  the  plaintiffs  husband 
agreed  to  a  rescission  of  the  trade  as  part  of 
which  the  notes  were  given,  and  to  their  deliv- 
ery to  the  maker,  and,  if  so,  whether  he  acted 
without  authority  to  do  so,  and  whether  he  was 
only  a  special  agent. 

Held,  that  a  verdict  for  the  plaintiff  against 
all  the  defendants  will  not  be  set  aside  as  to  all 
or  any  of  them  on  the  ground  that  a  demand 
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for  the  notes  was  not  shown  to  have  been  made 
on  each  of  thenL 

tE3d.  Note.— BV)r  other  cases,  see  Trover  and 
Conversion,    Cent    Dig.   H    58-83;    Dec.    Dig. 

2.  Vebdict  Suppoeted  bt  BJvidbncb. 

In  other  respects  the  verdict  was  supported 
by  the  evidence. 

8.  Insufficient  Gbounds  fob  New  T^al. 

The  other  grounds  of  the  motion  for  a  new 
trial  are  without  merit,  and  are  not  such  as  to 
require  separate  discussion. 

4.  Damages  fob  Delay  Denied. 

Under  the  special  facts  of  this  case,  dam- 
ages for  bringing  it  to  this  court  for  delay  only 
will  be  denied. 

Brror  from  Superior  Court,  Ben  Hill  Coun- 
ty; U.  V.  Whipple,  Judge. 

Action  by  A.  V.  Prescott  against  the  Gar- 
butt  Lumber  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

I/.  Kennedy  and  Hal.  Lawson,  for  plaintiffs 
In  error.  Haywood  &'  Cutts  and  A.  J.  McDon- 
ald, for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(184  Ga.  495) 

McNABB  y.  AVERA  &  McMILLAN. 
(Supreme  Court  of  Georgia.     May   11,  1910.) 

(Syllabui  hy  the  Court.) 

Denial  of  New  Txiial. 

The  motion  for  a  new  trial  contained  many 
grounds;  but,  when  considered  in  the  light  of 
Uie  evidence  contained  in  the  record,  none  of 
them  require  a  reversal,  nor  is  there  anything  in 
any  of  uiem  which  requires  discussion. 

Brror  from  Superior  Court,  Berrien  Coun- 
ty;  R  6.  Mitchell,  Judge. 

Action  between  Nancy  McNabb  and  Avera 
&  McMillan.  From  the  Judgment,  McNabb 
brings  error.    Affirmed. 

Hendricks  &  Christian,  for  plaintiff  in  er- 
ror.   Alexander  &  Gary  and  W.  D.  Buie,  for 
,  defendants  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


014  QtL  477) 

ANSLBY   ▼.    BROOKS. 
(Supreme  Court  of  Georgia.     May  11,   1910.) 

(Syllabus  hy  the  Court.) 

New  Trial  (§  40*)— Denial— Grounds. 

There  beinsr  no  complaint  that  the  conrt 
erred  In  any  ruling  made  or  in  any  instruction 
riven  during  the  trial  of  the  case,  and  the  evi- 
dence being  sufficient  to  authorize  the  verdict, 
there  was  no  error  in  overruling  the  motion  for 
a  new  trial. 

[E3d.   Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  62-06 ;    Dec.  Dig.  §  40.»] 

Error  from  Superior  Court,  Sumter  Coun- 
ty;  Z.  A.  Littlejohn,  Judge. 
Action  between   C.   L.   Ansley   and  J.   B. 


Brooks.    From  the  Judgment,  Ansley  brings 
error.    Affirmed. 

W.  A.  Dodson,  for  plaintiff  in  error.  W. 
W.  Dykes  and  M.  A.  Hale,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(184  Oft.  495) 

BRACK  T.  A.  P.  BRANTLEJY  CO. 
(Supreme  Court  of  Georgia.     May  11,  1910.) 

(Syllabus  by  the  Court  J 

Bills  and  Notes  (8  475*)— Actions— Plead- 
ing— Parol  Aobebicent. 

Suit  was  brought  on  a  sealed  promissory 
note  for  $1,0S0,  with  interest.  A  plea  was 
filed  to  the  effect  that  at  the  time  of  the  sisn- 
ing  of  the  note  a  settlement  was  pending  be- 
tween the  parties,  but  there  was  a  mistake  in 
the  plaintiff's  books,  and  the  note  was  given 
to  close  the  account  until  the  parties  had  time 
to  investigate  the  books  thoroughly  "and  to 
find  the  $1,000  which  was  short"  ;  that  plaintiff 
represented  to  defendant,  at  the  time  the  note 
was  given,  that  if  the  mistake  should  be  found 
the  note  would  be  returned ;  that  prior  to  the 
giving  of  the  note  defendant  had  paid  to  the 
plaintiff  $1,000,  for  which  no  credit  was  given; 
that  after  the  note  was  given  "defendant  obtain- 
ed  facts  and  evidence  showing  that  he  had  paid 
said  amount  of  $1,000,  and  demanded  his  note.** 
which  was  refused;  that  in  signing  the  note 
defendant  relied  on  the  promise  of  the  plaintiff; 
and  that  defendant  has  never  received  any  bene- 
fit from  the  note  and  denies  owing  it.  Held. 
that  the  plea  sought  to  add  a  parol  agreement 
to  a  written  contract,  and  was  properly  stricken 
on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  f  475.*] 

Error  from  Superior  Court,  Clinch  County; 
T.  A.  Parker,  Judge. 

Action  by  the  A.  P.  Brantley  Company 
against  C.  F.  Brack.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

B.  W.  Cornelius,  R.  G.  Dickersou,  and  W. 
T.  Dickerson,  for  plaintiff  in  error.  Wilson, 
Bennett  &  Lambdin,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(134  Oa.  516) 

HEWLETT  V.  WATSON. 
(Supreme   Court  of  Georgia.     May  11,   1910.) 

(Syllabus  by  the  Court,) 

1.  Executors  and  AnMiNisTRAToae  (ff  1?>4*>— 
Application  for  Year's  Support— Suffi- 

OIENCY  OF   EVIDENGE-~<MaRRIAGE. 

\^^lere  upon  the  hearing,  upon  appeal  to 
the  superior  court,  of  an  applica^on  for  ^  year's 
support  to  be  allowed  from  the  estate  of  a  de- 
cedent, by  one  claiming  to  be  his  widow,  the 
only  issue  for  determination  was  that  of  mar- 
riage vel  non,  the  applicant  successfully  carried 
the  burden  of  proving  the  affirmative  of  that 
issue,  when  it  was  shown  by  the  uncontradicted 
testimony  of  the  applicant  herself,  which  was 
admitted  without  objection,  that  she  had.  14 
years  previously,  intermarried  with  t:he  decedent 


*For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ie  Reporter  Ihdexe* 
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which  testimony  was  corroborated  by  that  of 
seyeral  witnesses,  who  testified  that  they  had 
known  the  decedent  and  the  applicant  for  pe- 
riods of  time  ranging  from  7  to  12  years,  donng 
which  time  they  lived  together  continaously  as 
husband  and  wife,  testified  that  the  decedent 
introdaced  the  applicant  as  his  wife,  and  held 
her  out  to  the  world  in  general  as  his  wife,  and 
testified  to  other  facts  tending  to  establish,  by 
habit  and  repute,  that  the  two  were  in  fact  man 
and  wife.  1  Wigmore  on  Evidence,  §  268;  8 
Enc,  E)v.  467,  and  cases  cited;  Clark  v.  Oas- 
sidy,  62  Ga.  407. 

[Bd.  Note.— For  other  cases,  see  Bbcecutors  and 
Administrators,  Cent  Dig.  H  713-723;  Dec. 
Dig.  f  1»4.*] 

2.  E2xECTrroB8  ▲nd  Adkiivistbatobs  (I  104*) 
—Application  foe  Yeab'b  Suppoet— Suf- 
nciENOT  OF  Evidence— Mabbiaoe. 

No  evidence,  direct  or  circumstantial,  ex- 
cept that  the  decedent  had  a  son  at  the  time  of 
his  marriage,  appears  in  the  record  tending  to 
contradict  the  evidence  introduced  by  the  ap- 
plicant The  evidence  demanded  a  finding  that 
the  applicant  was  the  widow  of  the  decedent, 
and  the  court  did  not  err  in  directing  a  verdict 
accordingly. 

[Bd.  Note.— For  other  cases,  see  Bzecutors 
and  Administrators,  Cent  Dig.  IS  713-723; 
Dec.  Dig.  S  194.»] 

Brror  from  Sax>erior  Court,  Fulton  Coun- 
ty; W.  D.  Bills,  Judge. 

Action  by  Mary  Watson  against  Samuel  D. 
Hewlett,  administrator.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Walter  W.  Visanska,  for  plaintiff  In  error. 
Jobn  T.  Dennis  and  Virlyn  B.  Moore^  for. 
defendant  in  error. 

BECK,  J.  Judgment  affirmed.  All  the 
JnsticeB  concur. 


MEMORANDUM  DECIJSIONS. 


SPROUSB  ▼.  WESTERN  &  A.  R,  CO.  (two 
cases).  (Supreme  Court  of  Georgia.  Feb.  26, 
1910.)  IBrror  from  Superior  Court,  Cobb  Coun- 
ty; (}eo.  F.  Gobier,  Judge.  Actions  by  M.  C. 
Sprouse  against  the  Western  &  Atlantic  Rail- 
road Company.  From  the  judgment,  Sprouse 
brings  error.  Affirmed  by  divided  court.  Ar- 
nold &  Arnold  and  H.  B.  Moss,  for  plaintiff  in 
error.  D.  W.  Blair  and  Tye,  Peeples  &  Jordan, 
for  defendant  in  error. 

PER  (7URIAM.  These  cases  came  on  before 
the  Supreme  Court  upon  a  writ  of  error,  and  the 
same  being  for  decision  by  a  full  bench  of  six 
Justices,  who  are  evenly  divided  in  opinion 
(Chief  Justice  FISH  and  Justices  ATKINSON 
and  HOLDEN  being  in  favor  of  a  reversal,  and 
Presiding  Justice  EVANS  and  Justices  LUMP- 
KIN and  BEKTE  being  in  favor  of  an  affirm- 
ance), it  is  considered  and  adjudged  that  the 
judgment  of  the  court  below  in  each  case  stand 
affirmed  by  operation  of  law. 


SPROUSB  V.  WESTERN  &  A.  R.  (X).  (Su- 
preme Court  of  Georgia.  Feb.  26,  1010.)  E5r- 
por  from  Superior  Court,  Cobb  County;  Geo. 
F.  Gober,  Judge.  Action  by  Imogene  Sprouse 
against  the  Western  &  Atlantic  Railroad  Com- 
pany.     Judgment  for  defendant,  and   plaintiff 


brings  error.  Affirmed  by  diyldad  eourt  Ar- 
nold &  Arnold  and  H.  B.  Moss,  for  plaintiff  in 
error.  D.  W.  Blair  and  Tye,  Peeples  &  Jordan, 
for  defendant  in  error. 

PE2R  CURIAM.  This  case  cam^  on  before 
the  Supreme  Ck>urt  upon  a  writ  of  error,  and 
the  same  being  for  deddon  by  a  full  bench  of 
six  Justices,  who  are  evenly  diyided  in  opinion 
(Chief  Justice  FISH  and  Justices  ATKINSON 
and  HOLiDEN  being  in  favor  of  a  reversal,  and 
Presiding  Justice  EVANS  and  Justices  LUMP- 
KIN and  BSC^  beinz  in  favor  of  an  affirm- 
ance), it  is  adjudged  tbat  the  Judgment  of  the 
court  below  stand  affinned  by  Qperation  of  law. 


A.  F.  MESSICK  GR(X2HRT  00.  ▼.  JONES. 
(Supreme  Court  of  North  Carolina.  Nov.  25, 
1906.)  App^l  from  Superior  Court,  Forsyth 
County.  Action  by  the  A.  F.  Messick  Grocery 
Company  against  C.  H.  Jones.  Manly  &  Hen- 
dren,  for  appellant.  Louis  M.  Swink,  for  ap* 
pellee. 

PER  CURIAM.    Affirmed. 


ALLEN  v.  WESTERN  UNION  TEJLB- 
GRAPH  CO.  (Supreme  Court  of  North  Caro- 
lina. Nov.  8»  1909.)  Appeal  from  Superior 
Court,  Alamance  County.  Action  by  E.  S.  Al- 
len against  the  Western  Union  Telegraph  Com- 
pany. King  &  Kimball  and  T.  S.  Beall,  for 
appellant 

PER  CURIAM.    Affirmed. 


ARCHER  V.  JOHN  L.   ROPER  LUMBER 

CO.  (Supreme  Court  of  North  Carolina. 
March  11.  1909.)  Appeal  from  Superior  Court, 
Onslow  County.  Action  by  Olive  Archer,  ad- 
minfetratrix,  against  the  John  L.  Roper  Lum- 
ber Company.    D.  E.  Henderson,  for  appellant 

PER  CURIAM.    Affirmed. 


ARNOLD  T.  HAHN  (two  cases).  (Supreme 
Court  of  North  Carolina.  Sept  23,  1908.)  Ap- 
peals from  Superior  Court,  Craven  County. 
Actions  by  J.  M.  Arnold  against  Moyer  Hahn. 
W.  D.  Mclver  and  Moore  &  Dunn,  for  appel- 
lant. M.  De  W.  Stevenson  and  Simmons, 
Ward  &  Allai,  for  appellee. 

PER  CURIAM.    Affirmed. 


BAILEY  V.  ATLANTIC  COAST  LINE  RT. 
CO.  (Supreme  Court  of  North  Carolina.  Sept. 
80,  1908.)  Appeal  from  Superior  Court,  Nash 
Count:^.  Action  by  W.  S.  Bailey  against  the 
Atlantic  Coast  Line  Railway  Company.  F.  & 
Spruill,  for  appellant. 

PER  CURIAM.    Affirmed. 


BALLARD  v.  BELLINGER.  (Supreme 
Court  of  North  Carolina,  Auril  28.  1909^  Ap- 
peal from  Superior  Ck>urt  Mecklenburg  County* 
Action  by  Robert  Ballard  against  George  H. 
Bellinger.  TUlett  &  Guthrie,  for  appellant 
Shannonhouse  &  Jones,  for  appellee. 

PER  CURIAM.     Affirmed. 


BANK  OF  SAMPSON  v.  BARBREY  et  al. 

(Supreme  Court  of  North  Carolina.  Mardi  31, 
1910.)  Appeal  from  Superior  Court,  Sampson 
County;  O.  H.  Guion^  Judge.  Action  by  the 
Bank  of  Sampson  agamst  A.  M.  Barbrey  and 
another  on  a  note.  The  execution  of  the  note, 
dated  May  25,  1907,  payable  to  plaintiff,  for 
$288,  was  admitted,  and  also  payment  of  $144 
on  September  12,  1907.  The  defendants  plead- 
ed a  counterclaim.    At  close  of  all  the  evidence 


•For  other  cases  see  same  topis  and  ssotlon  NUMBBR  In  Dec.  it  Am.  Digs.  1907  to  date,  ft  Reporter  Indezee 
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the  ooart  then  saBtained  a  motion  to  nonsnit 
defendants  opon  counterclaim  upon  the  ground 
that  there  wa«  no  sufficient  evidence  to  support 
it.  Defendants  excepted  and  appealed  from  ver- 
dict and  judgment  rendered.  Affirmed.  George 
E.  Butler  and  J.  D.  Kerr,  for  appellants.  F&i- 
son  &  Wright  and  F.  R.  Cooper,  for  appellee. 

BROWN,  J.  We  are  of  opinion  that  his  hon- 
or did  not  err  in  sustaining  the  motion  to  dis- 
miss the  counterclaim.  This  case  is  substan- 
tially the  same  as  Bank  v.  Hatcher,  151  N.  C. 
359,  66  S.  E.  308,  except  that  here  the  note 
is  payable  directly  to  the  bank,  and  that  the 
note  18  executed  by  a  feme  covert  and  her  hus- 
band, and  a  specific  charge  is  made  upon  her 
personal  property,  the  title  to  which  is  assigned 
as  securify.  We  find  no  sufficient  evidence  that 
the  bank  was  a  copartner  or  interested  with 
Lowthrop  in  the  sale  of  the  territorial  rights 
for  the  vending  of  the  safety  locks.  It  further 
apx>ears  that  defendants  sold  the  locks  all  dur- 
ing spring  and  summer  of  1907,  and  made  no 
complaint  to  Lowthrop,  and  voluntarily  paid 
$144  on  the  note  to  the  bank  on  September  12, 
1907.  It  would  seem  that  this  is  a  stronger 
case  for  plaintiff  than  Bank  v.  Hatcher.  No 
error. 


BOOTH  V.  W.  T.  CARRINGTON  LUMBER 

CO.  (Supreme  Court  of  North  Carolina.  April 
1^  1909.)  Appeal  from  Superior  Court,  Dur- 
ham County.  Action  by  T.  S.  Booth  against 
W.  T.  Carrington  Lumber  Company.  Manning 
ft  Foushee,  for  appellant.  Aycock  &  Winston 
and  Bryant  &  Brogden,  for  appellee. 

PER  CURIAM.    Affirmed. 


BRAME  V.  CLARK.  (Supreme  Court  of 
North  Carolina.  Sept.  30,  1908.)  Appeal  f^om 
Superior  Court,  Craven  Cfounty.  Action  by  L. 
W.  Brame  against  S.  W.  Clark.  T.  T.  Hicks, 
for  appellant.  A.  C.  Zollicoffer  and  Thomas  M. 
Pittman,  for  appellee. 

PER  CURIAM.    Affirmed. 


BRASWELL  v.  GENERAL  ACCIDENT, 
FIRE  &  LIFE  ASSUR.  CORPORATION. 
(Supreme  Court  of  North  Carolina.  Sept.  29, 
1909.)  Appeal  from  Superior  CJourt.  Action 
b^  Robert  J.  Braswell  against  the  General  Ac- 
cident, BMre  ft  Life  Assurance  Corporation.  W. 
O.  Howard,  for  appellant.  Gilliam  ft  Clark, 
for  appellee. 

PER  CURIAM.    Affirmed. 


BROWN  V.  NORFOLK  ft  W.  R.  CO.  (Su- 
preme Court  of  North  Carolina.  Nov.  18,  1908.) 
Appeal  from  Superior  Court,  Forsyth  County. 
Action  by  J.  H.  Brown  against  the  Norfolk  ft 
Western  Railroad  Company.  Lindsay  Patter- 
son, for  appellant.  Watson,  Buxton  ft  Watson, 
for  appellee. 

PER  CURIAM.  Affirmed. 


BROWN  V.  SOUTHERN  RT.  CO.  (Supreme 
Court  of  North  Carolina.  Nov.  18w  19080  Ap- 
peal from  Superior  Court,  Davidson  County. 
Action  by  Joe  Brown  against  the  Southern 
Railway  Company.  Manly  ft  Hendren,  for  ap- 
pellant.   J.  A.  Barringer,  for  appellee. 

PER  CURIAM.    Affirmed. 


BRYSON  et  al.  v.  SOUTHERN  RT.  CO. 
(Supreme  Court  of  North  Carolina.  Dec.  22. 
1908.)  Appeal  from  Superior  Court,  Haywooa 
County.  Action  by  P.  T.  Bryson  and  others 
against  the  Southern  Railway  Company.  W.  J. 
Hannah,  for  appellants.  Moore  ft  Rollins,  for 
appellee. 

PER  CURIAM.    Affirmed. 


BURLINGTON  LUMBER  CO.  ▼,  SOUTH- 
ERN RY.  CO.  (Supreme  Court  of  North  Caro- 
lina. Nov.  24,  1909.)  Appeal  from  Superior 
Court,  Alamance  County.  Action  by  the  Bur- 
lington Lumber  Company  against  the  Southern 
Railway  Company..  See,  also,  07  S.  R  167. 
Parker  ft  Parker,  for  appellant  W.  H.  OarroU, 
for  appellee. 

PER  CURIAM.    Affirmed. 


CABLE  CO.  V.  HADDER.  (Supreme  Court 
of  North  Carolina.  Sept.  23,  1908.)  Appeal 
from  Superior  Court,  Craven  County.  Action 
by  the  CJable  Ck>mpany  against  W.  T.  Hadder. 
R.  A.  Nunn,  for  appellant.  D.  L.  Ward,  for  ap- 
pellee. 

PER  CURIAM.    Affirmed. 


CARMAN  T.  BENTHALL  et  al.  (Supreme 
Court  of  North  Carolina.  Feb.  24,  1909.)  Ap- 
peal from  Superior  Court,  Hertford  Coun^. 
Action  by  George  EX  Carman  against  J.  T. 
Benthall  and  another.  Winbome  ft  Lawrence, 
for  appellant  D.  C.  Barnes  and  Murray  Allen, 
for  appellees. 

PER  CURIAM.    Affirmed. 


CARROLL  V.  BIBLE  et  al.  (Supreme  Court 
of  North  Carolina.  Sept.  29,  1909.)  Appeal 
from  Superior  Court,  Carteret  County.  Action 
by  L.  C.  Carroll  against  D.  P.  Bible  and  otheis. 
Abemathy  ft  Davis,  for  appellants  Simmons, 
Ward  ft  Allen,  for  appellee. 

PER  CURIAM.    Affirmed. 


C.  D.  SMITH  ft  CO.  V.  ME^MBY.  (Supreme 
Court  of  North  Carolina.  Feb.  2^  1909.)  Ap- 
peal from  Superior  Court,  Pitt  County.  Action 
by  C.  D.  Smith  .&  Company  against  S.  M.  Mem- 
by.     Julius  Brown,  for  appeUant. 

PER  CURIAM.  Affirmed,  on  authority  of 
Norton  v.  McLaurin,  125  N.  C.  185,  34  S. 
E.  269,  and  Pepper  v.  Clegg,  132  N.  C.  312,  43 
S.  E.  906. 


COX  V.  ABERDEEN  ft  A.  R.  CO.  (Supreme 
Court  of  North  Carolina.  Nov.  11.  19090  Ap- 
peal from  Superior  Court,  Randolph  dounty. 
Action  by  William  M.  Cox  ajniinst  the  Aber- 
deen and  Asheboro  Railroad  Company.  J.  T. 
Brittain,  J.  A.  Spence,  U.  L.  Spenoe,  and 
Adams,  Jerome  ft  Armfield,  for  appellant 
Elijah  Moffitt  and  Morehead  ft  Sapp,  for  appel- 
lee. 

PER  CrURIAM.    Affirmed. 


(X)ZARD  et  al.  v.  McADEN  et  al.  (Supreme 
Court  of  North  Carolina.  Dec.  23,  1909^  Ap- 
peal from  Superior  Court,  Graham  Coun^. 
Action  Iw  M.  EL  Cozard  and  others  against 
Henry  M.  McAden  and  others.  See,  also,  63 
S.  E.  944.  Dillard  ft  Bell  and  Merrick  ft  Bai^ 
nard,  for  appellants.  Zebulon  Weaver,  J.  D. 
Murphy,  F.  L.  Johnson,  and  T.  A.  Morphew, 
for  appellees. 

PER  CURIAM.  The  court  being  evenly  di- 
vided in  opinion  (HOKEL  J.,  not  sitting; 
CLARK,  C.  J.,  and  MANNING,  J.,  voting  to 
affirm  ;  WALKER  and  BROWN,  J  J.,  voting  to 
reverse),  the  judgment  below  stands  affirmed. 


CRAWFORD  ▼.  SOUTHERN  RY.  CO.  (So- 
preme  Court  of  North  Carolina.  Dec.  15,  1909.) 
Api)eal  from  Superior  Court,  McDowell  County. 
Action  by  L.  B.  Crawford,  administrator, 
against  the  Southern  Railway  Company.     See, 
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also.  64  S.  B.  589.  S.  J.  Brvin,  for  appellant. 
Hudgins,  Watson  &  Johnston  and  Pleas  &  Win- 
borne,  for  appellee. 

PER  CURIAM.     Affirmed. 


DARDBN  V.  ATLANTIC  COAST  LINE 
RY.  CO.  (Supreme  Court  of  North  Carolina. 
Oct.  13,  1909.)  Appeal  from  Superior  Court, 
Johnston  County.  Action  by  J.  W.  Darden 
against  the  Atlantic  Coast  Line  Railway  Com- 
pany. B.  S.  Abell,  for  appellant  Pou  & 
Brooks,  for  appellee. 

PER  CURIAM.     Affirmed. 


DORSBTT  V.  BARBEE,  (Supreme  0)urt  of 
NORTH  CAROLINA.  April  21,  1900.)  Ap- 
peal from  Superior  Court,  Forsyth  CJounty.  Ac- 
tion by  Samuel  Dorsett,  by  next  friend,  against 
C.  W.  Barbee.  J.  E.  Alexander  and  Manly  Sc 
Hendren,  for  appellant.  Watson.  Buxton  & 
Watson  and  D.  H.  Blair,  for  appellee. 

PER  CURIAM.    Affirmed. 


DRBWRT  HUGHES  CO.  v.  McDOUGALiD 
et  al.  (Supreme  Court  of  North  Carolina. 
April  13,  1910.)  Appeal  from  Superior  Court, 
Scotland  County;  W.  J.  Adams,  Judge.  Ac- 
tion by  the  Drewry  Hughes  Company  against 
B.  Sc  S.  McDougald  and  L.  A.  Monroe.  From 
a  judgment  in  favor  of  defendant  Monroe,  plain- 
tiff appeals.  No  error.  The  following  issue 
was  submitted:  "Is  L.  A.  Monroe  liable  with 
the  firm  of  B.  &  S.  McDougald  for  the  said 
debt?  Answer:  No."  McLean  &  McLean  and 
J.  G.  McCormick.  for  appellant.  M.  L.  John 
and  W.  H.  Neal,  for  appellee. 

PER  CURIAM.  This  cause  was  before  this 
court  at  fall  term  1907.  145  N.  C.  286,  50  S. 
E.  73.  We  have  examined  the  record,  and  are 
of  opinion  that  there  was  ample  evidence  to  go 
to  the  jury  that  defendant  Slonroe  had  given 
Dun  &  Co.  due  notice  that  he  had  dissolved  or 
failed  to  perfect  his  connection  with  the  Mc- 
Dougalds.  The  plaintiff  had  not  at  that  time 
become  a  creditor  of  the  McDougalds,  and  there- 
fore no  direct  notice  to  it  or  its  agents  could 
be  given.  That  is  really  the  only  point  in  this 
case.  We  think  the  exceptions  'to  evidence  un- 
tenable, and  that  the  court  fairly  and  cbrrectly 
placed  the  matter  before  the  juiy.    No  error. 


DUNLAP  V.  LITTLE.  (Supreme  Court  of 
North  Carolina.  Nov.  3,  1909.)  Appeal  from 
Superior  Court,  Anson  (jounty.  Action  by  T. 
C.  Dunlap  against  J.  J.  Little.  McLendon  & 
Thomas,  for  appellant.  Robinson  &  Caudle,  for 
appellee. 

PER  CURIAM.    Affirmed. 


DUNN  7.  WHITE  et  al.  (Supreme  Court  of 
North  Carolina.  March  10,  1909.)  Appeal 
from  Superior  C!ourt,  Lenoir  County.  Action 
by  Charles  F.  Dunn  against  John  L.  White 
and  another.  Charles  F.  Dunn,  for  appellant. 
G.  V.  Cowper  and  J.  Frank  Wooten,  for  ap- 
pellees. 

PER  CURIAM.    Affirmed. 


DUNN  V.  WHITE  et  al.  (Supreme  Court  of 
North  Carolina.  Oct.  7,  1908.)  Appeal  from 
Superior  Court,  Lenoir  County.  Action  by 
Charles  F.  Dunn  against  John  Li  White  and 
another.  Charles  F.  Dunn,  for  appellant.  G. 
V.  Cowper  and  Loftin,  Varser  &  Dawson,  for 
appellees. 

PER  CURIAM.    Affirmed. 


EUREKA  LUMBER  CO.  r.  HARRISON  et 
al.  (Supreme  Court  of  North  Carolina.  Sept 
22,  1909.)  Appeal  from  Superior  Court,  Beau- 
fort County.  Action  by  the  Eureka  Lumber 
Company  against  John  R.  Harrison  and  others. 
W.  0.  Rodman,  for  appellant  Small,  MacLtian 
&  McMulIan,  for  appellees. 

PER  CURIAM.  Judgment  of  nonsuit  af- 
firmed. 


FLEISHMAN,  MORRIS  &  CO.  v.  ROB- 
ERTSON. (Supreme  Court  of  North  Carolina. 
1908.)  Appeal  from  Superior  Court,  Wake 
County.  Action  by  Fleishmaxi,  Morris  &  O). 
against  George  El  Robertson.  Peele  &  May- 
nard  and  R.  N.  Simms,  for  appellee. 

PER  CURIAM.    Allowed. 


FOREHAND  ▼.  NOftFOMC  &  S.  RT.  CO. 

(Supreme  Court  of  North  Carolina.  Sept  15, 
1909.)  Appeal  from  Superior  Court,  Camden 
County.  Action  by  D.  W.  Forehand  against 
the  Norfolk  &  Southern  Railway  Company.  C. 
EX  Thompson  and  Aydlett  &  Ehringhaus,  for 
appellant  Pmden  Sc  Pruden  and  Shepherd  & 
Shepherd,  for  appellee. 

PER  CURIAM.     Affirmed. 


FOWLER  V.  SOUTHERN  RT.  CO.  (Su- 
preme Court  of  North  Carolina.  Dec.  8,  1909.) 
Appeal  from  Superior  Court,  Cabarrus  County. 
Action  by  R,  F.  Fowler  against  the  Southern 
Railway  Company.  L.  C.  Caldwell  and  L.  T. 
Hartsell,  for  appellant.  Montgomery  &  Crow- 
ell,  for  appellee. 

PER  CURIAM.    Affirmed. 


GARYSBURG  MFG.  CO.  ▼.  ROWB.  (Su- 
preme Court  of  North  Carolina.  May  5.  1909.) 
Appeal  from  Superior  Court,  Pender  County. 
Action  by  the  Garysburg  Manufacturing  Com- 
pany against  J.  A.  Rowe.  E.  K.  Bryan  and 
E.  L.  Larkins,  for  appellant  Stevens.  Beasley 
&  Weeks  and  Murray  Allen,  for  appellee. 

PER  CURIAM.    Affirmed. 


GEORGIA  MFG.  CO.  v.  KERNER  et  al. 
(Supreme  Court  of  North  Carolina.  Nov.  17, 
1909.)  Appeal  from  Superior  Court,  Forsyth 
County.  Action  by  the  (Georgia  Manufacturing 
Company  against  O.  W.  Kerner  and  others,  u. 
M.  Swink,  for  appellant.  Watson,  Buxton  & 
Watson,  for  appellees. 

PER  CURIAM.    Affirmed. 


HAINES  et  al.  v.  SMITH  et  al.  (Supreme 
Court  of  North  Carolina.  Dec.  2,  1906.)  Ap- 
peal from  Superior  Court,  Gaston  County.  Ac- 
tion by  Henry  A.  Haines  and  others  against  J. 
A.  Smith  and  others.  A.  G.  Mangum  and  Til- 
lett  &  Guthrie,  for  appellants.  O.  F.  Mason 
and  Clarkson  &  Duls,  for  appellees. 

PER  CURIAM.    No  error. 


HAIRE  et  aL  v.  NORFOLK  &  W.  RY.  CO. 
(Supreme  Court  of  North  Carolina.  April  27, 
1910.)  Appeal  from  Superior  Court,  Ashe 
County;  E  B.  Jones,  Judge.  Action  bv  G.  O. 
Haire  and  another  against  the  Norfolk  &  West- 
em  Railway  Company.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Affirmedi  Wat- 
son, Buxton  &  Watson,  for  appellant  T.  C 
Bowie  and  W.  C.  Fields,  for  appellees. 

PER  CURIAM.  Upon  an  examination  of 
this  record  we  find  that  the  assignments  of  er- 
ror all  relate  to  the  pmyaai  for  inatjnictioft  and 
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th«  cbaise  of  the  coart  We  are  of  opinion  that 
the  char^  is  a  clear  exposition  of  the. law  as 
laid  down  in  many  decisions  of  this  court 
Gunter's  Case,  85  N.  G.  310 ;  Dean's  Case,  107 
N.  G.  680,  12  S.  B.  77,  22  Am.  St  Rep.  902. 
No  error. 


HAMMOND  ▼.  ATLANTIC  COAST  LINE 
RY.  CO.  (Supreme  Court  of  North  Carolina. 
March,  1009.)  Appeal  from  Superior  Court 
Craven  County.  Action  by  ESdw.  Hammond 
against  the  Atlantic  Coast  Line  Railway  Com- 

Ciny.    R.  Nunn  and  W.  D.  Mclver,  for  appel* 
nt.    Moore  &  Dunn,  for  appellee. 

PBR  CURIAM.    Affirmed. 


HARPBR  FURNITURE  00.  ▼.  SOUTH- 
ERN EXPRESS  00.  (Supreme  Court  of 
North  Carolina.  May  19,  19m.)  Appeal  from 
Superior  Court,  Caldw^sli  County.  Action  by 
the  Harper  E^imiture  Company  against  the 
Southern  Express  Company.  Jones  &  Whis* 
nant,  for  appellant  W.  C.  Newland  and  J.  A. 
Barringer,  for  appellee. 

PER  CURIAM.  CONNOR,  J.,  not  sitting, 
and  the  other  Justices  being  evenly  divided  In 
opinion.  Judgment  affirmed. 


HOLLINGSWORTH  ▼.  CHADWICK-HOS- 
KINS  CO.^Supreme  Court  of  North  Carolina. 
Dec.  15.  19090  Appeal  from  Superior  <Ik)urt, 
Mecklenburg  County.  Action  by  William  D. 
HoUingsworth  against  the  Chadwick-Hoskins 
Company.  J.  D.  McCall  and  B.  Nixon,  for  ap- 
i;>ellant.    Tillett  &  Guthrie,  for  appellee. 

PER  CURIAM.    Affirmed. 


HUDSON  ▼.  SOUTHERN  RY.  CO.  (Su- 
preme Court  of  North  Carolina.  Dec.  15.  1900.) 
Appeal  from  Superior  Court,  Burke  County. 
Action  by  J.  C.  Hudson,  administrator,  against 
the  Southern  Railway  Company.  J.  M.  Mull, 
J.  T.  Perkins,  and  Avery  &  Ervin,  for  appel- 
lant.   S.  J.  Ervin,  for  appellee. 

PER  CURIAM.    Affirmed. 


H.  WEIL  BROS.  V.  UZZELL  et  ux.  (Su- 
preme Court  of  North  Carolina.  Oct  13.  1909.) 
Api>eal  from  Superior  Court,  Lenoir  County. 
Action  by  H.  Weil  Bros,  against  W.  S.  Uzzell 
and  wife.  G.  V.  Cowper  and  Loftin,  Varser 
&  Dawson,  for  appellants.  H.  £3.  Shaw,  Ay- 
oock  &  Winston,  and  Rouse  &  Land,  for  appd- 
lees. 

PER  CURIAM.    Affirmed. 


J.  C.  SIMMONS  DRUG  CO.  v.  SOUTHERN 

RY.  CO.  (Supreme  Court  of  North  Carolina. 
Nov.  11,  1909.)  Appeal  from  Superior  Court, 
Alamance  County.  Action  by  the  J.  C.  Sim- 
mons Drug  Company  against  the  Southern  Rail- 
way Company.  Parker  &  Parker,  for  appellant 
B.  A.  Hall,  for  appellee. 

PER  CURIAM.    Affirmed. 


KIRBY  V.  GRABBS  MFG.  CO.  (Supreme 
Court  of  North  Carolina.  Nov.  17,  19090  Ap- 
peal from  Superior  Court,  Forsytii  County. 
Action  by  Arthur  L.  Kirby,  by  next  friend, 
against  the  Grabbs  Manufacturing  Company. 
Watson,  Buxton  &  Watson,  for  appellant 
Lindsay  Patterson  and  Manly  ft  Hendren,  for 
appellee. 

PBR  CURIAM.    Affirmed. 


KOONOB  T.  ATLANTIC  COAST  LINE  RY. 
CO.  (Supreme  Oomrt  of  North  Carolina. 
M&rdh  IT,  1909.)    Appaii  from  Snperior  Court, 


Wilson  Coonty.  Action  by  BIUs  Koonce 
against  the  Atlantic  Coast  line  Railway  Com- 
pany. C.  C.  Daniels,  for  appellant  F.  A 
Woodard  and  Connor  &  Connor,  for  appellee. 

PER  CURIAM.    Affirmed. 


LAMB  v.  SOUTHERN  RY.  00.  rSopreme 
(3ourt  of  North  Carolina.  Nov.  17,  1909.)  Ap- 
peal from  Superior  Court  Rowan  0)unty.  Ac- 
tion by  J.  M.  Lamb  against  the  Southern  Rail- 
way Company.  J.  J.  Stewart  for  appellant 
Linn  &  Linn,  for  appellee. 

PER  CURIAM.    Affirmed. 


LAMBERT  et  al.  ▼.  WILLIAMS  et  al.  (Su- 
preme Ck>urt  of  North  Carolina.  April  28, 190a) 
Appeal  from  Superior  Court  Alexander  County. 
Action  by  W.  L.  Lambert  and  others  against 
H.  T.  Williams  and  others.  J.  B.  Connelly, 
for  appellants. 

PER  CURIAM.  Judge  having  found  that 
only  40  days  was  allowed,  and  case  was  not 
served  within  that  time,  petition  for  certiorari 
is  denied. 


LANIER  ▼.  RAYNOR  et  nx.  (Suprems 
Court  of  North  Carolina.  March  17,  1909.) 
Appeal  from  Superior  Court,  Martin  County. 
Action  by  Emma  E.  Lanier  against  Prank  P. 
Raynor  and  wife.  Harry  W.  Stubbs  and  Mar- 
tin &  Critcher,  for  appellants.  Winston  & 
Everett  and  S.  A.  Newell,  for  appellee. 

PER  CURIAM.    Affirmed. 


LEMONS  et  al.  t.  LOUISVILLE  &  N.  R. 

CO.  (Supreme  Court  of  North  Carolina.  Nov. 
11,  1909^  Appeal  from  Superior  Court  Mont- 
gomery (bounty.  Action  by  J.  W.  Lemons  and 
another  against  the  Louisville  &  Nashville  Rail- 
road Company.  Gibson  &  Russell,  for  appel- 
lant. R.  T.  Poole,  for  appellees. 
PER  CURIAM.    Affirmed. 


LOWER Y  V.  SOUTH  &  W.  R.  00.  et  aL 
(Supreme  Court  of  North  Carolina.  Dec.  15, 
1909.)  Api)eal.from  Superior  Court  McDowell 
County.  Action  by  Clarissa  L.  Lowery  against 
the  South  &  Western  Railroad  (I!Ompany  and 
others.    Avery  ft  Avery  and  W.  T.  Morgan,  for 

Slaintiff.      Hudgina,    Watson   ft   Johnston,   for 
efendantB. 

PER  CURIAM.  Affirmed,  on  author!^  of 
Kimberly  v.  Howland,  143  N.  a  898;  55  S.  Bi 
778,  7  L.  R.  A.  (N.  S.)  545. 


McCULLEN  V.  SEABOARD  AIB  LINE  RY. 
CO.  (Supreme  Court  of  North  Carolina.  Sept 
30,  1908.)  Appeal  from  Superior  Court  Craven 
County.  Action  by  J.  P.  McCullen  against 
the  Seaboard  Air  line  Railway  Company. 
Day,  Bell  ft  Allen  and  W.  W.  Clark»  for  appel- 
lant.   W.  D.  Mclver,  for  appellee. 

PER  CURIAM.    Affirmed. 


McFAYDEN  et  al.  t.  SWIFT.  (Supreme 
Court  of  North  Carolina.  Dec  22,  19QS^  Ap- 
peal from  Superior  Court,  Haywood  County. 
Action  by  Mrs.  Jennie  R.  McFayden  and  others 
against  J.  P.  Swift  W.  J.  Hannah,  for  appel- 
lant. 

PER  CURIAM.    Affirmed. 


MacRACKAN  et  al.  v.  McB:INNON.  (Su- 
preme Court  of  North  Carolina.  Oct.  14,  190&) 
Appeal  from  Superior  Court  Columbus  County. 
Action    by    Donald    MacBackan     and    others 


N.a) 


UBMORANDUM  DHOISIONS. 


U38 


against  Jerry  McKinnon.    Meares  &  Buark,  for 
appellant.    D.  J.  Lewis  and  J.  B.  Scholken,  for 
appellees. 
PER  CUBIAM.    Affirmed. 


MANN  et  ai;  ▼.  BAKER  et  aL  (Supreme 
Court  of  North  Carolina.  Sept  29.  1908)  Ap- 
peal from  Superior  Court,  Franilin  County. 
Action  by  W.  H.  Mann  and  others  a^inst 
George  S.  Baker  and  others.  B.  B.  Masenburg, 
for  appellants.    Bickett  &  White,  for  appellees. 

PER  CURIAM.    Affirmed. 


MIZELL  et  al.  ▼.  MIZEIXk  (Supreme  Court 
of  North  Carolina.  March  17,  1909.)  Appeal 
from  Superior  Court,  Martin  County.  Action 
by  J.  A.  Mizell  and  others  against  W.  C.  Mizell. 
Winston  &  Everett,  for  appellant  A.  O.  Gay- 
lord,  for  appellees. 

PER  CURfAM.    Affirmed. 


NATIONAL  FINANCE  T.  BUBQWYN. 
(Supreme  Court  of  North  Oirolina.  Feb.  24, 
1909.)  Appeal  from  Superior  Court,  Halifax 
County.  Action  by  the  National  Finance 
against  W.  H.  S.  Burgwyn.  W.  H.  S.  Burg- 
wyn,  G.  C.  Green,  and  E.  L.  Travis,  for  appel* 
lant 

PER  CHETRIAM.    Affirmed. 


NEWMAN  T.  ASHEVILLE  BRIC^K  &  TILE 
GO.  (Supreme  Court  of  North  Carolina.  J^ay 
19,  19090  Appeal  from  Superior  Court,  Ren- 
person  County.  Action  by  Glaspy  Newman 
against  the  Asheville  Brick  &  Tile  Company. 
Smith  &  Schenck  and  Murray  Allen,  for  appel- 
lant. Charles  F.  Toms  and  Moore  ft  Rollins, 
for  appellee. 

PER  CURIAM.    Affirmed. 


NOBLETT  et  al.  ▼.  NOBLETT.  (Supreme 
Court  of  North  Carolina.  Dec.  15,  19090  Ap- 
peal from  Superior  Court,  Ruthenord  (bounty. 
Action  by  B.  F.  Noblett  and  others  against 
James  Noblett.    D.  F.  Morrow,  for  appellants. 

PER  CURIAM.    Affirmed. 


ODOM  et  al.  t.  CLARK.  (Supreme  Court  of 
North  Carolina.  Sept.  23,  1908.)  Appeal  from 
Superior  Court  Action  by  J.  D.  Odom,  trus- 
tee, and  the  Rocky  Mount  Supply  0)mpany 
Against  W.  H.  Clark.  Day,  Bell  ft  Dunn,  Mur- 
ray Allen,  and  E.  L.  Travis,  for  appellant 
Claude  Kitchin  and  W.  R  Daniel,  for  appel- 
leeSa 

PER  CfURIAM.    Affirmed. 


PARKER  et  al.  v.  DUNN  et  al.  (Supreme 
Court  of  North  Carolina.  Oct  13,  1909.)  Ap- 
peal from  Superior  0>urt,  Lenoir  County.  Ac- 
tion by  John  Parker  and  others  against  Charles 
F.  Dtmn  and  others.  C.  F.  Dunn,  for  appel- 
lants. W.  D.  Pollock  and  G.  V.  Oowper,  for 
appellees. 

PER  CTURIAM.    Affirmed. 


PERRY  T.  PERRY.  (Supreme  Court  of 
North  Carolina.  Oct.  1,  1909.)  Appeal  from 
Superior  Court,  Wake  County.  Action  by  F. 
B.  Perry  against  William  Perry,  executor.  B. 
C  Beckwith,  for  appellant  Peele  ft  Maynard 
and  Aycock  ft  Winston,  for  appellee. 

PER  CURIAM.  Affirmed,  on  authority  of 
Calvert  r.  Peebles,  82  N.  0.  388. 


POLLOCK  ▼.  DUNN.  (Supreme  Court  of 
North  Carolina.  Oct  7.  1908.)  Ai^eal  from 
Superior  Court  Lenoir  County.  Action  by  W. 
D.  Pollock  against  Charles  F.  Dunn.  Charles 
F.  Dunn,  for  appellant.  Y.  T.  Ormond,  E.  M. 
Land,  and  G.  V.  Cowper,  for  appellee. 

PER  CURIAM.    Affirmed. 


RAYNOR  V.  ATLANTIC  (X>AST  LINE  RY. 
CO.  et  al.  (Supreme  Court  of  North  Carolina. 
May  5,  1909.)  Appeal  from  Superior  Court, 
Lenoir  Coun^.  Action  by  E>ugene  C.  Raynor 
against  the  Atlantic  Coast  Line  Railway  Com- 

{)any  and  another.     Rouse  ft  Land,  for  appel- 
ants.    B.  R.  Wooten  and  G.  G.  Moore,  for  ap- 
pellee. 

PER  CURIAM.     Affirmed. 


RHEINSTBIN  DRY  G€K)D8  (X>.  v.  Mc- 
DOUGALL  et  al.  (Supreme  Court  of  North 
Carolina.  May  25,  1909.)  Appeal  from  Su- 
perior Court,  New  Hanover  County.  Action 
by  the  Rhelnsteln  Dry  Goods  Coinpany  against 
Bettie  McDougall  and  others.  E.  E!.  Bryan,  for 
appellant.  Walter  H.  Neal,  H.  McClammy,  and 
M.  L.  John,  for  appellees. 

PER  (CURIAM.    Petition  dismissed. 


ROGERS  ▼.  GLBNWOOD  LAND  CO.  (Su- 
preme Court  of  North  Carolina.  Oct.  13,  1909.) 
Appeal  from  Superior  Court  Wake"^  County. 
Action  by  J.  Rowan  Rogers  against  the  Ghen- 
wood  Lajid  Company.  Holding  ft  Bunn,  for 
plaintiff.    Douglas  ft  Lyon,  for  defendant 

PER  CURIAM.     Affirmed. 


SANDLIN  V.  DOVER  ft  S.  R.  CO.  et  al. 

(Supreme  Court  of  North  Carolina.  March  10, 
1909.)  Appeal  from  Superior  Court,  Duplin 
County.  Action  by  R.  JT  Sandlin  against  the 
Dover  ft  Southbound  Railroad  Company.  Ste- 
vens, Beasley  &  Weeks,  for  appellants.  Kerr  ft 
Gavin,  for  appellee. 

PER  (KJRIAM.     Affirmed. 


SHOFFNER  et  al.  v.  LIFE  INS.  (X>.  OF 
VIRGINIA.  (Supreme  Court  of  North  Caro- 
lina. Dec.  16,  1908.)  Appeal  from  Superior 
Court,  Buncombe  County.  Action  by  Eliza 
Shoffner  and  others  against  the  Life  Insurance 
Company  of  Virj^^inia.  B^ank  Carter  and  H.  C. 
Chedester.  for  appellant.  M.  W.  Brown  and 
Zeb.  F.  Curtis,  for  appellees. 

PER  CURIAM.     Appeal  dismissed. 


SPENCE  ▼.  WESTERN  UNION  TELE- 
GRAPH. CO.  (Supreme  Court  of  North  Caro- 
lina. Oct.  13,  1909.)  Ai)peal  from  Superior 
Court,  Wake  County.  Action  by  N.  A.  Spence 
against  the  Western  Union  Telegraph  Company. 
P.  H.  Busbee  and  Womack  ft  Pace,  for  appel- 
lant. James  H.  Pou  and  J.  C.  L.  Harris,  for 
appellee. 

PER  CURIAM.     Affirmed. 


STATE  V.  BLACnKMAN.  (Supreme  Court  of 
North  Carolina.  Nov.  24,  1909.)  Appeal  from 
Superior  Court,  Mecklenburg  County.  Proceed- 
ing by  the  State  against  E.  C.  Blackman.  Jake 
F.  NeweljL  for  appellant.  The  Attorney  Gen- 
eral and  G.  L.  Jones,  for  the  State. 

PER  CURIAM.    Affirmed. 


STATE  V.  DANIELS.  (Supreme  Court  of 
North  Carolina.  May  12,  19090  Appeal  from 
Superior   Court,   McDowell   County.     Proceed* 
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inff  by  the  State  ajntlnst  W.  S.  Daniels. 
Attorney  General,  for  the  State. 

PER  CURIAM.     Affirmed. 


The 


STATE  V.  FREEMAN.  (Supreme  Court  of 
North  Carolina.  March  24,  1909.)  Appeal 
from  Superior  Court,  Cumberland  County. 
Proceeding  by  the  State  against  Lewis  Free- 
man. T.  H.  Sutton  and  C.  W.  Broadfoot,  for 
appellant.    The  Attorney  General,  for  the  State. 

PER  CURIAM.    Affirmed. 


STATE  V.  GIBSON.  (Supreme  CJourt  of 
North  Carolina.  Sept.  29,  1909.)  Appeal  from 
Superior  Court,  Craven  County.  Proceeding 
by  the  State  against  John  Gibson.  R.  A.  Nunn, 
for  appellant.  The  Attorney  General,  for  the 
State. 

PER  CURIAM.     Affirmed. 


STATE  V.  GREEN.  (Supreme  Court  of 
North  Carolina.  Nov.  3.  1909.)  Appeal  from 
Superior  Court,  Moore  Cfounty.  Proceeding  by 
the  State  against  Ed.  Green.  Douglas  &  Lyon, 
for  appellant.  The  Attorney  General,  for  the 
State. 

PER  CURIAM.    Affirmed. 


STATE  V.  LOGAN.  (Supreme  Court  of 
North  Carolina.  May  5,  1909.)  Appeal  from 
Superior  Court,  Rutherford  County.  Proceed- 
ing by  the  State  against  Jim  Logan.  The  At- 
torney General,  for  the  State. 

PEIR  CURIAM.  Petition  for  certiorari  de- 
nied. 


STATE  V.  MANNING.  (Supreme  Court  of 
North  Carolina.  Oct  13,  1009.)  Appeal  from 
Superior  CJourt,  Johnston  County.  Proceeding 
by  the  State  against  W.  H.  Manning.  Wei  Ions 
&  Morgan  and  S.  S.  Holt,  for  appellant.  The 
Attorney  Creneral  and  G.  L.  Jones,  for  the 
State. 

PER  CURIAM.    Affirmed. 


STATE  V.  MARTIN.  (Supreme  Court  of 
North  Carolina.  Dec.  22,  1908.)  Appeal  from 
Superior  Court,  Washington  County.  Proceed- 
ing by  the  State  against  John  Martin. 

PER  CURIAM.  Reversed,  under  State  v. 
Burchfield  (at  this  term)  63  S.  E.  89. 


STATE  V.  MORTON.  (Supreme  Court  of 
North  Carolina.  Sept.  23,  1908.)  Appeal  from 
Superior  Court,  Craven  County.  Proceeding 
by  the  State  against  John  Morton.  Moore  & 
Dunn  and  D.  E.  Henderson,  for  appellant.  The 
Attorney  General,  Hayden  Clement,  and  D.  L. 
Ward,  for  the  State. 

PER  CURIAM.    Affirmed. 


STATE  V.  PITTS.  (Supreme  Court  of  North 
Carolina.  Dec.  8,  1909.)  Appeal  from  Superior 
Court,  Catawba  CJounty.  Proceeding  by  the 
State  against  Calvin  Pitts.  W.  A.  Self,  C.  W. 
Bagby,  and  A.  A.  Whitener,  for  appellant.  The 
Attorney  General  and  G.  L.  Jones,  for  the 
State. 

PEJR  CURIAM.  Affirmed,  on  authority  of 
State  ▼.  Ring,  142  N.  C.  596,  55  S.  E.  194,  115 
Am.  St.  Rep.  750. 


STATE  V.  POWELL.  (Supreme  Court  of 
North  Carolina.  Feb.  25,  1910.)  Appeal  from 
Superior  Court,  Halifax  County ;  Cooke,  Judge. 
Inaictment  of  B.  F.  Powell  for  incest  in  marry- 


ing his  daughter  and  living  with  her  in  the  ma^ 
riage  relation.  The  defendant  was  convicted, 
and  appeals.     Affirmed.     K  L.  Travis,  for  tip^ 

Sellant.     The  Attorney  General   and   Geo.  L 
ones,  for  the  State. 

PER  CURIAM.  The  evidence  in  this  case 
fully  warranted  the  court  in  submitting  the 
case  to  the  jury.  The  only  assignment  of  e^ 
ror  relates  to  the  evidence  of  the  state's  wit- 
ness, Richard  Ivey^  for  the  purpose  of  contra- 
dicting or  impeachmg  by  his  own  declaration! 
the  defendant's  witness  William  Powell.  We 
do  not  deem  it  necessary  to  pass  on  the  excep- 
tion, because,  in  view  of  all  the  evidence,  it  a 
not  of  sufficient  importance  to  warrant  a  new 
trial.    The  judgment  is  affirmed.    Affirmed. 


STATE  V.  RAMSEY  et  al.  (Supreme  Court 
of  North  Carolina.  Dec.  9,  1908.)  Appeal  from 
Superior  Court,  Burke  CJounty.  Proceeding  by 
the  State  against  J.  E.  Ramsey  and  another. 
John  M.  Mull  and  Riddle  &  Hufibnan,  for  appel- 
lants. The  Attorney  General  and  H.  Clement, 
for  the  State. 

PER  CURIAM.     Affirmed. 


STATE  V.  WATTS  et  al.  (Supreme  Court 
of  North  Carolina.  May  19,  1909.)  Appeal 
from  Superior  (Dourt,  Iredell  County.  Proceed- 
ing by  the  State  against  Make  Watts  and  an- 
other.   L.  C.  Caldwell,  for  appellants. 

PER  CURIAM.    Affirmed. 


STATE  V.  WILLIAMSON.  (Supreme  Court 
of  North  Carolina.  Oct.  14,  1908.)  Appeal 
frcAi  Superior  Court,  Columbus  County.  Pro- 
ceeding by  the  State  against  J.  O.  Williamson. 
Donald  MacRacken  and  McLean  &  McLean, 
for  appellant.  The  Attorney  General,  D.  L 
Lenoir,  J.  B.  Schulken,  and  N.  A.  Sinclair,  for 
the  State. 

PER  CURIAM.    Affirmed. 


STATON  V.  GILLIS.  (Supreme  Ourt  of 
North  Carolina,  Oct.  14,  1908.)  Appeal  from 
Superior  Court,  Martin  County.  Action  by 
J.  G.  Staton  against  J.  I.  Giliis.  Wheeler  Ma^ 
tin.  W.  W.  Clark,  and  H.  A.  Gilliam,  for  ap- 
pellant.    H.  W.  Stubbs,  for  appellee. 

PER  CURIAM.     Affirmed. 


STBINHAUSBR  v.  WEBER.  (Supreme 
Court  of  North  Carolina.  May  4,  1910.)  Ap- 
peal from  Superior  Court,  Mecklenburg  Coun- 
ty; Webb,  Judge.  Action  by  A.  Steinhauaer 
against  John  G.  Weber.  These  issues  were  sub- 
mitted to  the  jury:  "(1)  Did  the  defendant  un- 
lawfully assault  the  plaintiff,  as  alleged  in  the 
complaint?  Answer:  Yes.  (2)  Did  the  de- 
fendant willfully  assault  the  plaintiff,  as  al- 
leged in  the  complaint?  Answer:  Yes.  (3)  Did 
the  defendant  maliciously  assault  the  plaintiff, 
as  alleged  in  the  complaint?  Answer:  Yes.  (4] 
Wliat  damages,  if  any,  is  the  plaintiff  entitled 
to  recover  of  the  defendant?  Answer:  $3(XX'* 
From  the  judgment  rendered,  defendant  appeal- 
ed. Affirmed.  Stewart  &  M.cRae  and  Osborne, 
Lucas  &  Cooke,  for  appellant  Cameron  Mor- 
rison, for  appellee. 

PEiR  CURIAM.  Upon  an  examination  of  the 
record,  and  assignments  of  error,  we  are  un- 
able to  find  an  error  of  sufficient  importance  to 
warrant  another  trial.  The  questions  at  issae 
are  almost  entirely  of  fact,  and  appear  to  hnv 
been  fairly  submitted  to  the  jury.    No  error. 


SWAIN  V.  ATLANTIC  COAST  LINE  RT. 
CO.  (Supreme  Court  of  North  Carolina.  Oct 
1,  1909.)  Appeal  from  Superior  Court,  Onslow 
(jounty.     Action  by  L.  F.   Swain  against  the 
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Atlantic  Coast  line  Railway  Company.  Davis 
&  Davis  and  Frank  Thompson,  for  appellant 
Duffy  &  Koonce  and  Meares  Sc  Rnark,  for  ap- 
pellee. 

PER  CURIAM.    Affirmed. 


TAYIX>R  et  al.  v.  TAYLOR  et  al.  (Snpreme 
Court  of  North  Carolina.  Sept.  29,  1909.)  Ap- 
pneal  from  Superior  Court,  Martin  County.  Ac- 
tion by  J.  Lfc  Taylor  and  others  against  Daney 
Taylor  and  others.  Martin  ft  Critcher,  for  ap- 
pellants.   A.  R.  Dunning,  for  appellees. 

PER  CURIAM.    Affirmed. 


TILGHMAN  v.  WATERS.  (Supreme  Court 
of  North  Carolina.  Oct  6,  19O80  Appeal  from 
Superior  Court,  Lenoir  County.  Action  by 
Alex.  Tilghman  against  W.  H.  Waters.  Rouse 
ft  Land  and  H.  E.  Shaw,  for  appellant.  Woo- 
ten  ft  Clark,  for  appellee. 

PER  CURIAM.     Affirmed. 


WHITE  V.  CITY  OF  NBWBERN.  (Su- 
preme Court  of  North  Carolina.  Sept.  30, 
1908.)  Appeal  from  Siiperior  Court,  Craven 
County.  Action  by  E.  J.  White,  Jr.,  against 
the  City  of  Newbem.  W.  D.  Mclver,  for  ap- 
pellant.   D.  L.  Ward,  for  appellee. 

PER  CURIAM.    Affirmed. 


WINSLOW  V.  NORFOLK  HARDWOOD 
00.  (Supreme  CJourt  of  North  Carolina.  Feb. 
24,  1909.)  Appeal  from  Superior  Court,  Per- 
quimans County.  Action  by  George  H.  Win- 
slow  against  the  Norfolk  Hardwood  Company. 
See,  also,  147  N.  C.  275,  60  S.  E.  1130.  Pru- 
den  ft  Pruden  and  Shepherd  &  Shepherd,  for 
appellant.  C.  E.  Thompson  and  Charles  whed- 
bee,  for  appellee. 

PER  CURIAM.    Affirmed. 


W.  L.  DOUGLAS  SHOE  CO.  v.  VAUGHXN 
et  aL  (Supreme  Court  of  North  Carolina. 
Nov.  17,  1909.)  Appeal  from  Superior  Court, 
Forsyth  County.  Action  by  the  W.  L.  Douglas 
Shoe  Company  against  Russell  L.  Vaughan  and 
others.  L.  M.  Swink,  for  appellants.  A.  H. 
£311er,  for  appellee. 

PER  CURIAM.     Affirmed. 


BARBER  et  al.  v.  CRAWFORD  et  al.    TSu- 

8reme  Court  of  South  Carolina.    April  25,  1910. 
In  Rehearing,  May  10,  1910.)    For  former  opin- 
ion, see  67  S.  E.  7. 

PER  CURIAM.  This  is  an  application  for 
an  order  recalling  the  remittitur,  m  which  the 
respondents  have  joined.  For  this  reason,  and 
also  on  the  ground  that  application  was  made 
for  a  stay  of  the  remittitur,  although  no  order 
was  filed  within  the  time  required  by  law,  this 
court  is  satisfied  that  it  should  b«  recalled; 
and  it  is  80  ordered. 


On  Rehearing. 

PER  CURIAM.  After  careful  consideration 
of  the  petition  herein,  the  court  is  satisfied  that 
no  material  question  of  law  or  of  fact  has  ei- 
ther been  overlooked  or  disregarded.  It  is 
therefore  ordered  that  the  petition  be  dismissed, 
and  that  the  order  heretofore  granted  staying 
the  remittitur  be  revoked. 


CITY  OF  ANDERSON  ▼.  JOHNSON.  (Su- 
preme Court  of  South  Carolina.  March  8, 
1910.)  Appeal  from  Common  Pleas  Circuit 
Court  of  Anderson  County:  Robt  Aldrich, 
Judge.  Action  by  the  City  oi  Anderson  against 
Andrew  Johnson.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed.  John  K. 
Hood  and  Solicitor  P.  A.  Bonham,  for  appel- 
lant.   G.  B.  Greene,  for  respondent. 

HYDRICK,  J.  This  case  is  controlled  by  the 
case  of  City  of  Anderson  v.  Seligman  et  al. 
(recently  filed)  67  S.  E.  13.    Judgment  reversed. 


SAVANNAH  BUILDING  SUPPLY  CO.  et 
al.  V.  ATLANTIC  COAST  LINE  R.  CO.  (Su- 
preme Court  of  South  Carolina.  April  1,  1910.) 
Appefil  from  Common  Pleas  Circuit  Court  of 
Beaufort  County;  S.  W.  G.  Shipp,  Judge.  Ae- 
tion   by  the  Savannah   Building  Supply  Com- 

Eany  and  another  against  the  Atlantic  Coast 
Ane  Railroad  Company.  From  a  judgment  for 
defendant,  plaintiffs  appeal.  Affirmed.  Hen- 
dersons and  N.  M.  Reynolds,  for  appellants.  P. 
A.  Willcoz,  W.  Huger  EMtzsimons,  Cornelius  J. 
Colcock,  and  H.  E.  Davis,  for  respondent 

WOODS,  J.  The  questions  made  by  this  ap- 
peal were  discussed  and  decided  adversely  to 
the  position  taken  by  appellant  in  May  field  v. 
Southern  Railway  Company,  84  S.  C.  393,  66 
S.  E.  405.  The  judgment  of  this  court  is  that 
the  judgment  of  the  circuit  court  bf  affirmed. 


THOMAS  et  al.  v.  LYNCH  et  al.  (Supreme 
Court  of  South  Carolina.  April  20,  1910.) 
Appeal  from  Common  Pleas  Circuit  Court  of 
Florence  County ;  R,  C.  Watts,  Judge.  Action 
by  B.  C.  Thomas  and  another  against  W.  S. 
Lynch  and  another.  From  a  judgment  for 
plaintiffs,  defendants  appeal.  Motion  to  dis- 
miss appeal  denied  on  condition.  J.  W.  Rags- 
dale  and  McCulIough  ft  Blythe,  for  appellants. 
Willcox  &  Willcox  and  Henry  C.  Davis,  for  re- 
spondents. 

JONES,  C.  J.  After  consideration  the  court 
is  of  the  opinion  that  the  motion  to  dismiss  the 
appeal  herein  should  be  refused,  but  upon 
terms.  It  is  therefore  ordered  that  the  motion 
to  dismiss  appeal  be  refused,  upon  the  condi- 
tions that  appellants  within  10  days  hereafter 
pay  to  the  cleric  of  this  court  $15  as  costs  and 
disbursements  of  respondents*  attorneys  and 
have  the  case  ready  for  hearing  by  June  1, 
1910,  so  that  the  case  may  be  heard  during  the 
present  term  at  such  time  after  June  1,  1910, 
I  as  the  court  shall  direct. 
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